Go  ogle 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  tenn  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  The  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  thi'ough  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 


Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http : / /books ■ google ■ com/ 


Law  Library 
Univ.  of  CaJ^f, 
Berkelay 


ALL  MATERIAL  NONCIRCULATING 


CALL  NUMBER 

VOLUME 

COPY 



COPY  3 

AUTHOR 


TITLE 

oOuTriERiM  HErORTER 


NAME  AND  ADDRESS 

1 

READINC 
ROOM 


cor-  3 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


RrtloHJ  Itoiwrter  8y«leab— SMi  Mm. 


THE 


SOUTHERN  REPORTER, 

VOLUME  32, 

CONTAZHinO  ALL  THB  DKOIBIOin  09  THE 

SUPREME  COURTS  OF  ALABAMA,  LOUIS- 
IANA, FLORIDA,  MISSISSIPPI. 


P£RMAKm  EDITION. 


JUNE  4— DECEMBER  13.  1902. 


WiTB  Tables  op  Sootherx  Cases  Publishsd  in  Voia  1S9-181,  Alabama  RBPonTs*43,  Floeida 
Rbfobts;  107,  LoDlBUMA  Bepobtb;  79,  Missubipfi  Rbpokts. 

Also.  Addittoxai.  Tables  tor  Vols.  199-181,  Alabama  Rbfobtb;  48,  Flobida  Ebfostb;  107 
LorisuvA  Refobts;  TB,  Uibsibsipfi  Repobts. 


A  TABLE  OF  STATUTES  CONSTRUED  IS  GIVEN 
IN  THE  INDEX. 


BT.  PAUL: 

WEST  PUBLISHING  Ca 

1903.* 


Digitized  by 


Google 


t0f 


Onmraar.  1908, 
n 

WEST  PUBLISHING  COMPANT, 


Digitized  by 


Google 


SOUTHERN  REPORTER,  VOLUME  32.^  ^  - 

JUDGES 

OF  THH 

COURTS  KEFORTED  DUItmO  THE  PEBIOD  COVERED  BY  THIS  VOLDHE. 


AZiABAMA— Supreme  Oourfe. 

THOMAS  N.  McGLELIiAN,  Chief  JuBm 

ASSOCIATS  JUSTICKB. 

JONATHAN  HARAISON.        HENRY  A.  BHARPB. 
JOHN  R.  TYSON.  JAMES  R.  DOWDELL. 

FIX)Bn>A— Sapreme  Courti 
R.  FENWIOK  TAYLOR,  Chi^  Jtotioi. 

MILTON  H.  MABRY.  FRANCIS  B.  CARTER. 

8UPRR1CB  OOUBT  O0iaaSSn>NEB8.* 

WILLIAM  A.  HOOKER.  EVELYN  C.  MAXWELL. 

JAMES  F.  GLEN. 

liOXTISIAirA— Supreme  Court. 

FRANCIS  T.  NIOHOLI^,  Chief  JuBTtca. 

ASSOCIATE  JUSTICES. 

JOSEPH  A.  BREAUX.  FRANK  A.  MONROE. 

NEWTON  C.  BLANCHARD.      OLIVIER  O.  PROVOSTY, 

HISSISSIPFI— Supreme  Court. 

ALBERT  H.  WHITFIELD,  Chief  Justicb. 

ASSOCIATE  justices. 

S.  H.  TERRAL.  S.  S.  CALHOON. 

s  Appointed  September  10,  1901,  bj  yixtm  ot  Acts  1001,         a  4909b 

(ill) 


Digitized  by 


Google 


I 
I 


i 


COURT  RULES. 


SUFBEHB  OOUBT  OF  ATiABATffA. 


RULD  OP  PRACTICE. 

Rules  41  and  42  (amended  and  codboII- 
dated).  All  applications  for  rehearing  must 
be  filed  with  the  secretary  of  the  justices,  ac- 
companied by  brief  for  the  applicant  and  a 
certificate  of  counsel  that  a  copy  of  such 
brief  has  been  delivered  to  opposing  counsel, 
within  fifteen  days  after  the  rendition  of  the 
judgment,  whether  sucti  period  extends  be- 
yond the  term  of  the  court  or  not;  and  such 
appticationa  may  be  passed  upon  at  any  regu- 


lar or  special  term  of  tlie  court  No  appUcatf  od 
shall  be  recelyed  or  filed  which  Is  nut  pre- 
smted  In  atrlct  compliance  with  tlibi  rale, 
and  no  second  application  aball  be  received 
or  filed  in  any  case.  Without  the  order  of 
the  court  or  a  justice  thereof,  tlie  pendency  of 
an  application  for  rehearing  shall  not  stay  or 
suspend  the  encntlcMi  of  the  judgment  of  this 
court 

Adopted  XOT.  lA,  189S. 


8280. 


(It) 


Digitized  by 


Google 


CASES  REPORTED, 


AbnluuB  T.  Miedins  (La.)  SSS 

Abraham,  Hurdee  t.  (Ala.).  6U5 

A.  Cberalier  Paring  Co.,  U  J.  Meatier  & 

Co.  V.  (La.)   620 

Acree  v.  Daboey  <Ala.)..,..   127 

Adair  t.  Feder  (Ala.)   165 

Adair  r.  Slate  (Ala.)  S26 

Adair,  Woodrnfl  t.  (Ala.)   D15 

Adams  t.  Cox  (Misa.)   117 

Adams  T.  Lasseter  (Ala.)  1012 

Adams  t.  Schwartz's  Heira  (Miss.)  2U0 

Adams.  Sonthon  Car  &  Foundry  Co.  r. 

(AU.)   603 

Adams,  Yazoo  &  M.  V.  R.  Co.  t.  (Miss.), .  V^l 

Adams  Maoh.  Oo.  v.  Newman  (La.)   38 

Ader,  Hausser  t.  (LaO  866 

Advance  Gin  &  Mill  Co.  t.  Thomas  (Miss.)  816 

Aiken  t.  Bobioson  (La.)  415 

Alabama  Bible  SoG»  State  T.  (Ala.)  1011 

Alabama  City,  NashTllla,  a  &  St  L.  R. 

C!o.  T.  (Ala.)  7.  731 

Alabama  O.  8.  B.  Oo.  t.  Hall  (Ala.)  258 

Alabama   Midland  R.  Co.  v.  Thompson 

(Ala.)   672 

Alabama  Mot  Fire  In3.  Oo.  t.  MInchener 

(Ala.)    225 

Alabama  &  V.  B.  Co.  t.  Moore  (Miss.). . .  908 
Alabamn  ft  V.  R.  Co..  Bornham  t.  (Miss.)  912 
Alabamr.  &  T.  R.  Co..  CJonUin  v,  (Miss.). .  920 
Alabama  ft  T.  R.  Co.,  Lowe  t.  (Miss.). . .  907 

Albritton  T.  WUUams  (Ala.)   636 

Alford,  West  t.  (Ala.)  1014 

Alfred  v.  SUte  (Miss.)   54 

Allen  V.  Kansas  City,  M.  ft  B.  R.  Co. 

(Miaa.)    8 

Allen  T.  State  (Ala.)  818 

Allen,  Russell  v.  (La.)  ■  78 

Allen,  Terry  T.  (Ala.)   664 

American  Freehold  Land  Mortg.  Co.  ot 

London  v.  Pollard  (Ala.)  630 

American  Freehold  Mortg.  Co.  of  London, 

England,  T.  Brower  (Miss.)   906 

American  Sugar  Refining  Co.,  State  t.  (La.)  965 

Ammoua  v.  State  (Miss.)   9 

Andennn,  Bessemer  Sav.  Bank  t.  (Ala.). .  716 

Andrews  t.  Mather  (Ala.)  738 

Andrews  t.  State  (Ala.)  665 

Andms  V.  Board  oi  Directors  of  Parish  <rf 

St  Landry  (La.)  420 

Anthony  t.  State  (Fla.)  818 

Armistead  v.  Shreveport  ft  B.  B.  TaL  R. 

Co.  (La.)   456 

AnDHtrong  T.  Oaddia  (Miss.)  917 

Arnold.  MassIUon  En|»e  ft  Threaber  Co. 

T.  (Ala.)    5tt4 

Arnold,  Metcalf      (Ala.)   763 

Ashmore,  Florida  Cent  ft  P.  R.  Co.  t. 

(Fla.)    832 

Assemor  of  Parfadi  <tf  St  C9iarle«,  Legeodre 

T.  (La.)   523 

Atkins  T.  State  (Mlas.)  921 

Atkins,  Baker  r.  (La.)   69 

Atkins,  Johnson  v.  (Fla.)  879 

Atkins.  Pratt  v.  (Ija.t   69 

Austin  T.  Hozsie  (Fla.)  878 

Baer  r.  Terry  Oa.)  3.'^ 

Bailey  T.  State  (Ala.)   57 

Bailey  t.  State  (Ala.)   673 

Baird  Lumber  Co.,  Stanton  t.  (Ala.)  299 

Baker  r.  Atkina  Qm.)   69 

Baker  t.  State  (Ala.)  1012 


82  So. 


Banner  Lumber  Co..  Wilson  t.  (La.)  460 

Baptlste,  State  T.  (iM.)  871 

Baptiste,  State  t.  (La.)  4G1 

Bamemann  t.  Morrison  (Ala.)  049 

Barnes      State  (Ala.)   670 

Barrier  t.  Kelly  (Miss.)  999 

Bartlett,  Stovall  y.  (Ala.)  1(K14 

Bates  T.  State  (Miss.)  915 

Bates,  Nashville,  C.  ft  St  L.  R.  Co.  t. 

(Ala.)    569 

Batson.  State  t.  (La.)  478 

Bear  Creek  Mill  Co.  t.  Parka  (Ala.)  700 

Becnel,  Kahn  v.  (La.)  444 

Beaue  v.  Hubert  (La.)  333 

Bellow,  Succession  of  (La.)  618 

Bennefirfd  v.  State  (Ala.)   717 

Bessemer  Sav.  Bank  v.  Anderson  (Ala.). . . .  716 

Beyer  y.  Fields  (Ala.)  743 

Big  Creek  Lumber  Co..  Hill  v.  (La.)  372 

Bilgeiy,  Citr  of  New  Orleans  t.  (La.)  429 

Billet  T.  Times-Democrat  Pub.  Co.  (La.)  17 

Billing,  PoUak  T.  CAla.)  639 

Birmingham  R.,  Ui^t  ft  Power  Co.  v.  No- 
lan (Ala.)   716 

Birmingham  R.  ft  BUectrlc  Oo.  t.  Dorse 

(Ala.)   498 

Birmingham  S.  R.  Co.,  Perkins  t.  (Ala.}..1014 

Bimey's  Heirs,  Hughes  t.  (La.)   30 

Blackman,  Harvin  v.  (La.)  4S2 

Blackman,  State  v.  (La.)  334 

Blackv^  Laster  t.  (Ala.)  166 

Blanchard,  State  v.  (La.)  397 

Bland  t.  Putman  (Ala.)  616 

Bledsoe  t.  Price  (Ala.)  325 

Blevins,  State  t.  (Ala.)  :  687 

Board  of  AsaoBBora,  State  ex  nl.  Zelgler 

V.  (La.)   67 

Board  of  Com'rs  of  Caddo  Leree  Diat., 

Hughes  V.  (La.)  218 

Board  of  Directors  of  Parish  of  St.  Lan- 
dry, Andrus  v.  (La.)  420 

Board  of  Liquidation  of  State  Debt  Hope 

V.  (La.)    547 

Board  of  Sap'rs  of  Hancock  Oounty,  City 

of  Bay  St  Loois  t.  ^bb.)   64 

Board  of  Svp'ra  of  Warren  Connty  v. 

Booth  (Miss!)  1000 

Boddy  T.  State  (Ala.)  1012 

Bodlne  t.  State  (Ala.)  1012 

Bogatsky,  Ex  parte  (Ala.)  727 

Bokenfohr,  Murrell  v.  (La.)  176 

Boone  v.  Dulion  (Miss.)   1 

Booth,  Board  of  Sup'rs  of  Warren  Ootin^ 

T.  (Miss.)  ..1000 

Boshell,  Guttery  t.  (Ala.)   304 

Bostick  V.  Jacobs  (Ala.)  136 

Bourgeois,  Gray  t.  (La.)   42 

Bowers,  Clulf  Coast  ice  Mfg.  Oo.  T.  (Miss.)  113 

Boyd,  lightman  t.  (Ala.)   714 

Bradford  v.  State  (Ala.)   7^ 

Bradstreet  Co.  t.  City  of  Jackson  (Miss.)  090 

Bragg  T.  State  (Ala.)  767 

Bramlett,  Jenkins  v.  (Ala.)   57B 

Brantley,  Southern  R  Ca  T.  (Ala.).......  800 

Brassell,  Scott  T.  (Ala.)  694 

Brennan  T.  Sewerage  and  Water  Board 

(La.)    663 

Brewer,  Burke  t.  (Ala^  OUCi 

British  &  American  Hortg.  Co.  t.  Burke 

(Miss.)    61 

Brook.  Newton  t.  (Ala.)  722 

Bronssard,  State  T.  (La.)  861 


Digitized  by 


Google 


82  BOUTHBBN  BBPOBTBa 


Brower,  American  Freehold  Mortg.  Co. 

of  London,  England,  t.  (Miss.)  906 

Brown  r.  Coleman  (Ala.)  -....1012 

Brown  t.  Fowler  (Ala.)  684 

Brown  r.  State  (Ala.)  2S6 

Brown  V.  SUte  (Fla.)   107 

Brown  T.  State  (Miss.)  9S2 

Bl  own  T.  West  (Miss.)   62 

Bryant  T.  State  (Ala.)  1012 

Buckner  t.  State  (Miss.)  920 

Bnddic,  Succession  of  (LaJ  301 

Budge  T.  Mozgan'a  L.  &  T.  B.  &  S.  S.  Co. 

(La.)    B86 

Bnhler,  Burba  ok  t.  (IjO  201 

Bullock,  Letohatchie  Bmptlst  Church  t. 

(Ala.)    68 

Bunt,  Southern  B.  Go.  v.  (Ala.)  SOT 

Bui'Lank  T.  Bubler  (La.)  201 

Kurke  t.  Brewer  (Ala.)   002 

Burke,  British  &  American  McHtg.  Co.  t. 

(Miss.)    61 

Burnham  t.  Alabama  &  V.  B.  Go.  (Miaa.)  912 

Bnrnham  v.  Driggera  (Fla.)  796 

Burnham  v.  Police  Jnry  of  CHsIImwim  Par- 
ish (La.)    «7 

Butler  V.  Batler  (Alaj  579 

Bynum  v.  Stinson  (Miss.)  910 

Cameron  t.  Orleans  &  J.  B.  Oo.  (La.). . . .  liOS 

Camp  7.  Jennings  iFla.)  934 

Camp  T.  McLin  (Fla.)  927 

Campbell  t.  State  (Ala.)  636 

Campbell,  Long  v.  (Ala.)  691 

Cane  7.  Herndon  (La.)   33 

Carmichael  t.  Matthews  (Ala.)  681 

Garter  t.  Fidelity  ft  Deposit  Go.  <^  Mur- 

land  (Ala.)   632 

Carter  t.  FolghamlAla.)  684 

Garter  t.  Morrla  Bvllung  &  Land  Imp, 

Asa'n  (La.)   478 

Carter  t.  State  (Ala.)  ,  231 

Carter  t.  SUte  (Ala.)  1012 

Carter,  State  t.  (La.)   188 

Cawley  v.  State  (Ala.)  227 

Caymo,  State  t.  (La.)   mi 

Central  of  Georgia  R.  Co.  v.  Freeman  (Ala.)  778 

Chachere,  Jopling  v.  (La.)  243 

Chadwick,  S.  D.  Moody  &  Go.  t.  (La.). ...  181 

Chai^  r.  Mitchell  ^\&.)  875 

Chapman  t.  Morris  Building  &  Land  Imp. 

Afls'n  (lA.)   371 

Charles,  State  r.  (La.)   3M 

Charleston  v.  State  (Ala.)  269 

Charter  Oak  Stove  &  Range  Co.  v.  Rice 

(La.)    967 

Chevalier  PaTing  Co.,  L.  J.  Mestier  &  Co. 

V.  (La.)    620 

Childen,  Kauaas  City,  M.  &  B.  R.  Co.  v. 

(Ala.)  717 

Christian  t.  State  (Ala.)   64 

Ohriatopher  v.  Stewart  (Ala.)   11 

Citizens'  Bank  v.  Town  of  Jennings  (La.)  66 
City  Council   of  Montgomery  t.  Foster 

(AlaJ   ..610 

City  Conndl  of  New  Orleans,  State  ex 

rel.  McMahon  v.  (La.)   22 

City  Item  Co-operative  Printing  Co.  v. 

Piuenix  Furniture  Concern  (La.)  469 

City  of  Bay  St.  Louis  v.  Board  of  Sup'rs 

of  Hancock  Conntv  (Miss.)   54 

City  of  Florence,  Powers  v.  (Ala.)   687 

City  of  Jackson,  Bradstreet  Co.  v.  (Miss.)  999 

City  of  Meridian  v.  McBeath  (Miss.)   53 

City  of  Monroe.  Sogar  v.  (La.)  9tU 

City  of  New  Orleans  t.  Bilgery  (La.).  429 

City  of  New  Orleans  v.  Fredericks  (Ljl)..  .  80 
City  of  New  Orleans  t.  New  Orleans  Sew- 
erage Co,  (La.)   663 

City  of  New  Orleans  t.  Sam  Wab  (La.).  .1015 
O!^  of  Now  Orleans,  Methodist  Episcopal 

Oinrcb.  South  v.  (La.).   101 

City  of  New  Orleans,  Tebault  t.  (La.)...  983 
City  of  Sbrereport  v.  Shreveport  Belt  R. 

Co.   (La.)   189 

City  of  Talladega  v.  Fitzpatrick  (Ala.)  252 

City  of  Toicaloosa  t.  Holczatein  (Ala.)... 1007 


Pigs 

Clark.  Harvey  t.  (Mim.)  006 

Clark,  Jernigan  t.  (Ala.)  686 

Clem  V.  Meaerolft  (Fia.)   783 

Clem  V.  Meserole  (Fla.)  815 

Cobb,  LuBby  t.  (Mias.)   6 

Cohn  T.  Pearl  River  Lumber  Co.  (Miss.)..  203 

Oole.  State  v.  (MIm.)  314 

Coleman,  Brown  v.  Uia.)  1012 

Oollini,  Hundley  t.  (Ala.)  575 

Collins,  Moaeley  t.  (Ala.)   131 

Colomb,  State  v.  (La.)   301 

Comer  v.  Illinois  Car  &  Equipment  Co. 

(La.)  880 

CoDklfn  T.  AUbama  ft  V.  a  Ool  Qf !■».). .  820 

Connor,  Bush  v.  (Fla.)  796 

Consumers'  Electrle  Light  ft  St  B.  Gow  T. 

Pryor  (Pla.)    797 

Cook  V.  State  (Ala.)   696 

Cook  T.  StaU  (MiSK)  312 

Cocke,  Niehaus  v.  (Ala.)   728 

Coosa  Mfg.  Co.  T.  WUliams  (Ala.)  232 

Owton.  Ivey  v.  (Ala.)  -664 

Cotton  V.  JeDuingB  Irrigathig  Co.  (La.) ....  193 

Cottrell  y.  Southern  R.  Co.  (Miss.)   1 

Couch,  Southern  Exp.  Go.  v.  (Ala.)  167 

Cox,  Adams  v.  (Miss.)   117 

Cox.  KilUan  v.  (Ala.)  ,■  738 

Craig  V.  Etheredge  (Ala.)   65 

Oittenden  v.  State  (Ala.)  278 

Crooks  V.  Wella-Jones  Plow  Co.  (Ala.). .  .1012 

Cross  T.  BsBlinger  (Ala.)   10 

Crowder,  Speer  v.  (Ala.)  658 

Crowe.  Lagomarsino  v.  (Ala.)  <S61 

Cratchfield  r.  Heck  (Ala.)  1012 

Oalll  T.  House  (Ala.)  254 

Gombee.  Oillam  v.  (Ala.)  1012 

Cnrry,  O'Neal  t.  (Ala.)   697 

Cypremort  Drainage  Dist,  Riehard  v.  (La.)  27 

Dabney,  Acree  v.  (Ala.)   127 

Dabney,  Warren  County  t.  (Miss.)  008 

Daigle,  Swords  v.  (La.)   94 

Dardem  v.  State  (Fla.)   924 

Davia  V.  Sanders  (Ala.)  499 

Davis  T.  State  (Fla.)  822 

Davis  V.  State  (Miss.)  922 

De  Latour,  Coothye  v.  (La.)  391 

De  Luca,  Lang  v.  (La.)  329 

Dennis  v.  New  Orleans  &  N.  E.  R.  Co. 

fMise.)   914 

DUtard,  WUUama  t.  Ula.)  1014 

Dorse,  Birmingham  B.  ft  Electric  Go.  t. 

(Ala.)  493 

Douthit  T.  Nab(««  (Ala.)  625 

Drijrgers,  Bunibam  v.  (Fla.)  796 

Dulion,  Boone  v.  (Miss.)   1 

Dunklin  v.  State  (Ala.)  666 

Dnrrett  v.  State  (Ala.)  234 

Dwyer.  Taylor  t.  C^la.)  509 

Eaton  V.  State  (Miss.)   2 

EdBOn  V.  State  (Ala.)  808 

Einstein,  Halle  v.  (Pla.)  1015 

Kldridge  v.  Grice  (Ala,)  683 

Elfer,  In  re  (La.)  623 

Blia.  State  v.  (La.)  476 

Ellprbusoh  v.  Kogel  (La.)   191 

Ellis,  State  ex  rel.  Dauphin  v.  (La.)  3H5 

Elston  V.  Rood  (Ala.)  12» 

Ely  Springfield  Co.  v.  (Fla.)  892 

Esslinger,  Crosa  v.  (Ala.)   10 

Etheredge,  Craig  v.  (Ala.)   65 

Evans  v.  Southern  R.  Co.  (Ala.)   138 

Excelsior  Refining  Co.,  Standard  Cotton 

Seed  Oil  Co.  t.  (La.)  221 

Exchange  Nat  Bank  t.  Russell  ruisa)...  814 
Excbanse  Nat  Bank  t.  Bearla  ^lai.)  814 

Fauntleroy,  Lum  v.  (Miss.)  200 

Faiist.  Yazoo  &  M.  V.  R  Co.  T.  (Misa.)..,  8 

Feder,  Adair      (Ala.)  165 

Fegloy  T.  Jennings  (Fta.)  87:i 

Ferguson  v.  State  (Ala.)  760 

Fidelity  &  Deposit  Co.  of  Maryland,  Gar- 
ter v.  (Ala.)  632 

Fields,  Beyer  T.  (Ala.)  742 


Digitized  by 


Google 


QAjmiji  BEFORTED. 


TiS 


Pag* 

Findley  T.  Hill  (AlaO  407 

First  Kat.  Bank  t.  E^kbr  (FU.)  881 

t'irst  Nat.  Bank  t.  Trson  (Ala.)  144 

Fitzpatriek,  City  of  Talladega  T.  (Ala.)..  252 
Fitcpatri<^-Oromwell  Co.,  Frey  t.  (La.)...  437 
Fletcher  t.  Sovereizn  Camp  Woodmen  of 

the  World  (Mina.),  923 

Florida  Cent.  &  P. 


(Fla.) 


R.  Oo.  T.  ABhm(tta 


832 


Ponr  T.  Hebdon  (Mlas.)  285 

Folkes,  Zion  Fonntain  Lodge  No.  64.  F.  ft 

A-  M.,  T.  (Ala.)   486 

Folmar,  Shows     (Ala.)  495 

Fontelleu,  Town  of  New  Iberia  t.  (Lb.).  . .  369 
Focbee,  JeM  Frendi  Piano  &  Organ  Co.  t. 

(Ala3    ©78 

FostCT,  Citr  Council  of  HoDtgomery  t. 

(Ala.)   610 

Foster,  Kansas  City,  M.  &  B.  R.  Co.  T. 

(Ala.^  ,778 

Fowler,  Brown  t.  (Ala.)  584 

Frank  r.  Frank  (La.)  414 

Frank.  Bay  t.  (Fla.)  926 

Frederick!,  dtr  of  New  Orleans  t.  (La.). .  80 
Freeman,  Central  tit  Georgia  B.  Co.  t. 

(Ala.)!  778 

Freeman,  Grignbiy  Constructicu  Co.  T. 

(La.)   889 

Frellsen  T.  Raddocfc  Cypress  Co.  (La.)....  169 
Frellsen  t.  Strader  Cypreas  Go.  (La.)....  170 
French  ^auo  &  Organ  Co.  v.  Forbes  (Ala.)  678 

Freudensteln  v.  Frendenstdn  (La.).  435 

Fr^  T.  Fltzpatrlck-Cromwell  Coi  UA.). .. .  437 

Frith  T.  HoUan  (Ala.)  494 

Folgfaam,  Carttf  y.  (Ala.1  684 

Forchgott.  Mattair  t.  (Fla.)  925 

Gabriel  t.  State  (Fla.)  779 

Gaddia,  Armstrong  t.  (Miss.)  917 

Gadsdra  &  A.  U.  B.  Co.  t.  Jallan  (Ala.)  135 

Gall,  Pharr  t.  (La.)  418 

Gardner,  Tennessee  Coal,  Iron  &  B.  Go.  r. 

(Ala.)   622 

Garrison,  Illinois  Cent  B.  Co.  t.  (Miss.)..  906 

Gass  T.  State  (Fla.)  109 

Gandet,  State  ex  rel.  Alexis  t.  (La.)  828 

Geiger  t.  Henry  (Fla.)  874 

Gibson.  State  t.  (Lo.)  832 

Gflea,  In  re  (Ala.)   167 

GOlam  T.  Cnmbee  (Ala.)  1012 

GOUIand  r.  niinois  Cent.  R.  Co.  (Miss.)..  916 

Glaney.  Sncoession  <rf  (La.)  356 

Glens  Falls  Ins.  Co.,  Taylor  v.  (Fla.)  887 

Goodenoogh.  Tlcksburg,  S.  &  P.  R.  Co.  v. 

 404 

Goothye  t.  De  Latonr  (La.)  891 

Gordon      Stanley  (La.)  631 

Gray  T.  llourceois  (La.)  42 

Gregory,  Losecco  t.  (La.).....  986 

Grenler,  Gntllebert  t.  (La.)  238 

Grice.  Bldridge  t.  (Ala.)  683 

Grider  v.  State  (Ala.)  254 

Griggsby  Constmction  Co.  T.  Freeman  (La.)  399 

Goiliebert  t.  Grenler  (La.)  238 

Gnlf  Coast  Ice  Mfg.  Co.  r.  Bowos  (UIrs.)  113 
Gnlf  States  Land  ft  Imimranent  Co., 

Harrey  v.  (La.)  

Gnlf  ft  8.  L  R.  Co.  T.  Town  of  Seminary 

(Miss.)    958 

Gntteiy  t.  Boshell  (Ala.)  804 

Haley,  Snccesston  of  (La.)   65 

Halibnrton  ▼.  State  (Ala.)  1013 

Hall  T.  Henderson  (Ala.)  840 

Hall  T.  SUte  (Ala.)   750 

HaU  T.  Western  Assur.  Oo.  (Ala.)  257 

Hall.  Alabama  O.  S.  B.  Co.  T.  (Ala.)....  250 

Hall.  LMdsTille  ft  N.  R  Co.  t.  (Ala.)  «0» 

Halle  T.  Einstein  (Fla.)  lOlR 

Hamilton  t.  Maxwell  (Ala.)   13 

HamiltfHi,  OklahMna  Vinegar  Co.  t.  (Ala.)  :10G 

Hammel.  Prim  t.  (Ala.)  1006 

Hamptcm  t.  State  (Ala.)  230 

Hardee  t.  Abraham  (Ala.)  5U5 

Harper  t.  BeaTee  (Ala.)  721 

Harrell,  Koont  t.  (La.)   72 


Pas* 

Harris,  Illinois  Gent  B.  Qa  T.  (IOk)...  809 
Hartford  Fire  Ins.  Oo.  T.TSUwiker  (luss.)  166 

Harvey  y.  Clark  ^iss.)  906 

Harrey  t.  Gulf  States  Land  ft  Improve 

ment  Co.  Oja.)  475 

Harvin  v.  Blackman  (XjIl)  452 

Hathorne  t.  Panama  Park  Ga  (Fla.)  812 

Hauseer  t.  Ader  (La.)  366 

Hawks,  People's  Striding  ft  Loan  As^n 

T.  (Miss.)  1001 

Hayden  v.  State  (Misa)  922 

Hebdon,  Fogg  r.  (Mias.)  285 

Heck,  Cratchfleld  v.  (Ala.)  1012 

Heebner  v.  Town  of  Orange  City  (Fia.), ...  870 

Helena  Goal  Oo.  t.  Sibley  (Ala.)  718 

Henderson  r.  Hall  (Ala.)  840 

Henderson  y.  Hortoa  (Ala.)  1013 

Henderson  v.  Pilley  (Ala.)  490 

Henley  y.  Johnstim  (Ala.)  1009 

Hennessey  t.  Stempel  (La.)  394 

Henn,  Geiger  t.  (Fla.)  874 

Hereford  r.  Hereford  (Ala.)  620 

Hereford       Hereford  (Ala.)  661 

Hemdon,  Cane  T.  ^a.)   83 

Hewes  t.  Seal  (Miss.)   65 

Hicks^  state  ex  rel  HeidingsSeld  v.  (La.). .  484 

Hinnan  t.  Hamei  (Ala.)  674 

HIU  T.  Big  Creek  Lumber  Co.  (La.)  S72 

Hill  T.  state  (Ala.)  1013 

Hill,  Findley  t.  (AJa.)  497 

Hoiczsteln,  City  of  TuscalooBa  T.  (Ala.).  .1007 

HoUan,  Frith  y.  (AJa.)  494 

Hooten.  Street  t.  (Ala.)  580 

Hope  V.  Board  of  liquidation  ot  State 

Debt  (La.)   547 

Hortou,  Henderson  t.  (Ala.)..**  1013 

HoBkins.  Illinois  Gent  R.  Cfc  T.  (Wss.). .  160 

Hosmer,  Johnson  t.  (La.)  901 

House,  Culli  t.  (AJa.)  254 

Houston,  National  Hut.  Building  &  Loan 

Asa'n  T.  (Miss.)   Oil 

Howison,  Oakley  t.  (Ala.)  644 

Hoxsie,  Austin  v.  (Fla.)  878 

Hubert,  Begue  v.  (La.)  333 

Hudson,  Lunsford  t.  (Ala.).  1013 

Hughes  V.  Birney's  Heirs  (LaO   80 

Hngbes  t.  Board  of  Com'rs  of  Caddo  Levee 

Dist.  (La.)  218 

Humes.  Higman     (Ala.)  574 

Hundley  T.  Collins  (Ala.)  

Hundley,  Woodroof  v.  (Ala.)  670 

HunsbertT,  Tallee  t.  (La.)  859 

Hard     State  (Ala.)  1013 

Ikenor,  State  t.  (La.)   74 

lUlnoia  Car  ft  Equipment  C«,  Comer  t. 

(La.)   880 

Illinois  Cent.  R.  Go.  T.  Garrison  (Mlas.)..  996 
lUinois  Cent  R  Ca  7.  Harris  (Miss.)....  809 
Illinois  Cent  R.  Co.  t.  Hosfclns  (Miss.). .  160 
Illinois  Cent  B.  Co.,  GiUiland  t.  (Bliss.). .  916 

Illinois  Cent.  R  Co.,  Neider     (La.)  366 

Immanoel  Presbyterian  Chureb  at  New  Or- 
leans, Von  Hoven  v.  (La.)  889 

Indemnity    Fire    Ins.    Co.    t.  Metzger 

(Miss.)   1015 

International  Const  Co.,  Orleans  ft  J.  B. 

Co.  T.  (La.)   218 

iTey  T.  Coston  (Ala.)  664 

Jackson  t.  State  (Fla.)   926 

Jackson,  Lopez  v.  (Miss.)   117 

Jacobi  V.  State  (Ala.)   158 

Jacobs,  BoRtick  t.  (Ala.)   136 

Jacquet,  Salles  y.  (La.)   411 

James  v.  State  (Ala.)   237 

Jamison,  Succession  of  (La.)   881 

Jellerson  t.  Pettus  (Ala.)   668 

Jenkins     Bramlett  (Ala.)   675 

Jenniofcs,  Camp  t.  (Kla.)   934 

Jennings,  Fegle^  v.  iFla.y.   873 

Jenoiuga  Irrigating  Co.,  Cotton  t.  (La.)..  193 

Jemigan  t.  Gbirk  (Ala.)   686 

Jesse  Frendi  Piano  ft  Organ  Co.  y.  Forbes 

(Ala.)   678 

Jimmerson  T.  SUte  (Ala.)   141 


Digitized  by 


Google 


82  SOUTHERN  BEPORTSR. 


Pagft 

Johnson  t.  Atkins  (Fla.)   8i"9 

Johnson  v.  Hosnier  (La.)   ^tii 

Johnson  v.  Sloss  Iron  &  Steel  Co.  (Ala.).. 1013 

Johnson  T.  State  (Ala.)   721 

Johnson  t.  State  (Miss.)   49 

JohnMii,  State  r.  (Ia.)   74 

JohoBtoB,  Henler  T.  (Ala.)  1000 

JooeB,  Ex  parte  (Ala.)   643 

Jones  T.  Peebles  (Ala.)   00 

Jones  V.  State  (Flaj)   793 

Jones,  Postal  Tel.  CJable  Co.  t.  (Ala.)  500 

Jopling  V.  Chaohere  (La.)   243 

Judges  of  Court  of  Appeal,  Parish  of  Or- 
leans, State  ex  rel.  Taylor  v.  (La.)  186 

Judges  of  Court  ctf  Appeals  for  Parish  of 

Orleans,  State  ex  rel.  Hortar  t.  (La.). ...  68 
Julian,  Gadsden  &  A.  U.  R.  Co.  t.  (Ala.)  135 

444 
75 


Kafan  T.  Becnel  (La.)  

Kaiser  t.  New  OrleanH  &  C.  R.  Co.  (La.) 
Kansas  City,  M.  &  B.  R.  Co.  t.  Cbilders 

(Ala.)   

Kansas  City,  M.  &  B.  R.  Co.  t.  Foster 

(Ala.)  

Kansas  City,  M.  ft  B.  R.  Co.  t.  Wngaud 

(Ala.)   

Kansas  City,  M.  &  B.  R.  Co.,  Allen  t. 

(Miss.)  

Kansas  City,  9.  &  O.  R.  Co.,  Southwestern 

Tel.  Co.  v.  (La.)  

Kelly  T.  State  (Ala.)  

Kelly  T.  Viclisburg,  S.  &  P.  R.  Co.  (La.). . 

Kelly,  Barrier  t.  (Miss.)  

Kelly,  State  t.  (Miss.)  

Kenan,  Lindsey  T.  (Ala.)  

Kicker  t.  State  (Ala.)  

Killlan  V.  Cox  (Ala.)  

Kirby  T.  State  P'U.y.  

Klrkby.  First  Nat.  Bank  v.  (Fla.)  

Kline,  Miller  v.  (La.)  

Knight  T.  State  (Fla.)  

Kogel,  Bllerbusch  v.  (La.)  

Kory  T.  Layman  (La.)  


717 
773 
744 
8 

968 

56 
388 
099 
909 
123 

2r»3 
7:« 

836 
8S1 
197 
110 
191 
441 


Lacoste,  Succession  of  (La.).  .  181 

Lagomarsino  v.  Crowe  (Ala.)  ,  661 

Lamb  t.  Buaset  (Missj)   916 

Land,  State  ex  rel.  L  X.  L.  Grocery  Co.  t. 

(La.)   4.13 

lenders,  Rash  t.  (La.)   95 

Lane  t.  State  (Fla.)   m) 

Lang  V.  De  Luca  (La.)   329 

Lepeyronnie,  Perkins  v.  (Ia.)   83 

Lasseter,  Adams  t.  (Ala.)  1012 

Laster  V.  Blackwell  (Ala.)   166 

Layman,  Kory  t.  (La.)  441 

Lazord,  Richard  t.  (La.)   559 

Learned  t.  Ogden  (Miss.)  27S 

Lee.  State  ex  rel.  Edwards  t.  (La.)  187 

Legendre  t.   Assessor  of  Parish  of  St. 

Charles  (La.)    B23 

Lehman,  Mutual  Ben.  Ufa  Ins.  Co.  T. 

(Ala.)  733 

Leo,  State  V.  O*.)  447 

I^etohatchie   Baptist   Church   T.  Bullock 

(Ala.)    58 

Levy  T,  I^Ty  (La.)  117 

IJeber,  Schwartz  v.  (Miss.)  9&4 

Lightman  t.  Boyd  (Ala.)   714 

Lindsey  t.  Kenan  (Ala.)   123 

Linds«'  T.  Tioga  Lumber  Co.  (La.)  464 

Little  Bros.  Fertilizer  &  Phosphate  C!o.  v. 

Wilmott  (Fla.)   808 

L.  J.  Meatier  &  Co.  t.  A.  Chevalier  Pav- 
ing Co.  (La.)   520 

Long  T.  Campbell  (Ala.)   591 

Long  V.  State  (Fla.)   Hit) 

Lopez  V.  Jackson  (Miss.)   117 

Losecco  T.  Gregory  (La.)   985 

Louisiana  &  N.  W.  K.  Co.  v.  State  Board 

of  Appraisers  (La.)   184 

IxJuiSTille  &  N.  R.  Co.  v.  Hall  (Ala.)   003 

LonisTille  &  N.  R.  Co.  v.  Marbury  Lumber 

Co.  (Ala.)   745 

LouisTiUe  &  N.  R.  Co.  v.  Mitchell  (Ala.)..  7.35 
Lowe  T.  Alabama  &  T.  R.  Co.  O^iss.)...  007 


Fate 

I.K>we  T.  State  (Ala.)  273 

Lowe  T.  State  (Ala.)  1013 

Lowe  T.  State  (t^.)  95«i 

Lum  V.  Fauntleroy  (Miss.)   290 

Lnnsford  t.  Hudson  (Ala.)  1013 

Lusby  V.  Cobb  (Miss.)   6 

McAyeal  v.  Morrell  (La.)   395 

McBeath.  City  of  Meridian  v.  (Miss.)   53 

McClendon,  McKissack  t.  (Ala.)  486 

McC^omtack  v.  State  (Ala.).  268 

McCrary,  Town  ot  Uindea  v.*  two  eases 

(La.)   468 

McFadden  t.  McFadden  (Ala.)   710 

McGauley,  National  Bidding  ft  Loan  Ass'n 

V.  (Ala.)  1013 

McGhee  v.  Willis  (Ala.)   301 

Mclnnis  t.  Thames  (Miss.)  

McKee,  Powell  v.  (Miss.)   919 

MoKee,  Shipp  t.  (Miss.)   281 

McKinney  t.  McNeely  (La.)   199 

McKinney  v.  State  (Ala.)   TtSt 

McKinney,  Whitaker  v.  (Ala.)   095 

McKinnie  v.  State  (Fla.)   786 

McKissack  v.  McClendon  (Ala.)   486 

McLellan,  Southern  R.  Co.  t.  (Miss.)  2K3 

McLin.  Camp  v.  (Fla.)   927 

McLin,  State  v.  (Fla.)   1«3 

McNeely,  McKinney  T.  j^a.)   199 

McPhillamy,   People's  Bnilafng  ft  Loan 

Ass'n  T.  (Miss.)  1001 

McQueen,  State  v.  (La.)   412 

Madison  County,  Yandell  t.  (Miss.)  918 

Mann  t.  State  (AlaJ   704 

Marbury  Lumber  Co.,  LoutsTille  &  N.  R. 

Co.  T.  (Ala.)   745 

Marengo  County  r.  Matkln  (Ala.)..'  6<!9 

Marks,  Succession  of  (La.)  401 

Marks,  Succession  of  (La.)   9.">8 

Martin,  State  v.  (Fla.)   926 

Martin  Macb.  Works  t.  MiUer  (Ala.)  305 

Marx  T.  MiUer  (Ala.)  765 

Marx  T.  Sanders  (l4u)  331 

Mason,  Montgomery  St.  Ry.  t.  (Ala.) .....  261 
Massillon  Engine  ft  Thresher  Co.  v.  Arnold 

(Ala )    ..  .  .....  ...  .  ..........  594 

Mather,  Andrews'  r. '  (iia.)  .".*."!!  I .'  .* '  '. '.  738 

Mathls  T.  State  (Miss.)   6 

Matkin,  Marengo  County  t.  (Ala.)  669 

Mattair  v.  Furchgott  (E^a.)   925 

Matthews  v,  Pullin  (La.)   69 

Matthews,  (Tarmichael  r.  (Ala.)  681 

Masey,  State  v.  (La.)  206 

Maxwell,  Hamilton  v.  (Ala.)   13 

Meaux.  State  v.  (La.)   398 

Meserole,  Clem  v.  (Fla.)   783 

Meserole,  Clem  t.  (Fla.)  815 

Meatier  &  Ca  T.  A.  Obevaller  Paving  Co. 

(La.)    520 

Metcalf  V.  Arnold  (Ala.)   763 

Methodist  Episcopal  Church  South  v.  City 

of  New  Orleans  (La.).  101 

Metzger,    Indemnity   Fire   Ins.   Gou  t. 

riSSs.)   1015 

MIedlDg.  Alwaham  r.  (La.)  329 

Miller,  Succession  of  (La.)   80 

Miller  t.  Kline  (La.)  197 

Miller  v.  State  (Miss.)   951 

Miller,  MarUn  Mach.  Works  r.  (Ala.)  305 

Miller,  Marx  t.  (Ala.)  76.-> 

Miller,  Speyrer  T.  (La.)  624 

Miller,  State  v.  (La.)  191 

Miller,  Worthtngton  t.  (Ala.)  748 

Milton  T.  State  (Ala.)  653 

Minchener,  Alabama  Mnt  Fire  Inn  Go.  t. 

(Ala.)    225 

Minge  v.  Pratt  (Ala.)  1013 

Mitchell  V.  State  (Ala.)   132 

Mitchell  v.  State  (AIn.)  687 

Mitchell,  Chapin  v.  (Fla.).   875 

Mitchell,  Louisville  &  N.  R.  Co.  t.  (Ala.). .  736 
Monroe  WaterwOTks  &  Light  Co..  Planters* 

Oil  Mills  V.  (La.)  376 

Montgomery  St.  Ry.  v.  Mason  (Ala.)  261 

Moody  &  Co.  T.  Chadwick  (La.)  181 

Moore  t.  SomerviUe  (Uin.).  204 

G( 


Digitized  by 


.oogle 


0A8ICS  RBPOBTBD. 


PftCa 

Moore  v.  State  (Fla.)   795 

Moore,  Alabama  &  V.  R.  Co.  t.  (Miss.)...  908 
Morgan's  L.  &  T.  B.  &  S.  S.  Co.,  Budge 

T.  (La.)    B85 

MmtIs  Bulldinff  &  Land  Imp.  Ass'n,  Carter 

T.  (La.t   473 

Morris  Bnilding  &  Land  Imp.  Aas'n,  Chap- 
man T.  (La.)  871 

Morriaon,  Bamemann  v.  (Ala.)  640 

Moaeler  t.  CoUins  (Ala.)   131 

Moses  V.  Philadelphia  Mortgage  &  Trost 

Co.  (Ala.)    612 

Motes  V,  RobersoD  (Ala.)  225 

Mount  T.   Harrell  (La.)   72 

Murrell      Bokenfohr  (La.)  176 

Marretl,  McA.veal  t.  (La.)  395 

Mutual  Ben.  Life  Iiu.  Co.  t.  Lehman  (Ala.)  783 

Nabora,  Douthit  T.  (Ala.)  625 

Nashville,  C.  &  8t  L.  B.  Co.  T.  Alabama 

City  (Ala.)  781 

NafihTille.  G.  &  St.  L.  B.  Co.  v.  Bates 

(Ala.)  589 

National  Building  &  Loan  Ass'n  v.  Mc- 

Gauley  (Ala.)   1018 

National  Blut  Building  &  Loan  Abs'u  v. 

Houston  (MisB.)  911 

Neeler.  StapyltMt  t.  (Fla.)  868 

Neider  v.  IllinoU  0>nt.  K.  Co.  (La.)  366 

Xerill  T.  SUte  (Ala.)  596 

Xerille  v.  Reed  (Ala.)   659 

Newman,  W.  T.  Adams  Mach.  Go.  ▼.  (La.)  38 
New  Orieani  City  R.  Co.,  PBlmlsano  v. 

(La.)    864 

New  Orleans  Debenture  Redemption  Co.  of 

Looiriaua,  State  v.  (La^  102 

New  Orleans  Gaslight  Co.,  State  ex  rel. 

Kelts  T.  (La.)   179 

New  Orleans  Sewerage^  Ci^  ot  New  Orle- 
ans T.  (La.).....   663 

New  Orleans  &  O.  R.  Co..  Kaiser  t.  (La.)  76 
New  Orleans  &  C.  B.  Co.,  Thompson  t. 

(La.)   177 

New  Orleans  ft  N.  B.  R.  &o.,  Dennis  t. 

(Miss.)   914 

New  South  Bnilding  ft  Loan  Ass'n,  Shipp 

T.  (Miss.)   904 

Newton  t.  Brook  (Ala.)   722 

Niebaas  t.  Cooke  (Ala.)  728 

Nolan.  Birmingham  R.,  Ugfat  &  Power  Co. 

T.  (Ala.)   716 

Norwood  T.  Wood  (Ala.)  1018 

Oakley  r.  Howison  (Ala.)  644 

OKden,  Learned  v.  {Miss.)   278 

Oklahoma  Vinegar  Co.  t.  Hamilton  (Ala.)  306 

O'Xcal  T.  Curry  (Ala.)..   697 

O'Xeil  T.  State  (Ala.)    667 

O'Neil  T.  State  (A\a.)  1013 

Orleans    &   J.   R.   Co.   t.  International 

Const.  Co.  (La.)   218 

Orleans  ft  J.  R.  Co..  Cameron  t.  (La.)....  208 

Orr  T.  SUte  (Miss.)  898 

Oteri,  Snooeasfon  of  (La.)  438 

Owens  T.  State  (Misa.)   163 

Owens  T.  State  (Miss.)  1016 

Pallotta,  Western  Union  TeL  Co^  t.  (Miss.)  810 
Mmiaano  t.  New  Orleans  City  K.  Go. 

(La.)    864 

Panama  Park  Co..  Hathorne  v.  (Fla.)  812 

Panola  County.  Perkins  v.  {Miss.)  816 

Parker.  Bear  Creek  Mill  Co.  v.  (Ala.). ....  700 

Parry,  Scott  v.  (La.)  188 

Partlow  T.  State  (AU.)  1014 

Pearl  Rirer  Lumber  Co.,  Coha  v.  (Miss.). .  202 

Peavy,  Russell  t.  (Ala.)  492 

Peebles.  Jones  t.  (Ala.)   60 

People's  Building  ft  Loan  Ass'n  t.  Hawks 

(Miss.)  1001 

People's  Building  &  Ijoan  Ass'n  t.  Mc- 

PhiUsmy  (Miss.)   1001 

Perkins  r.  Birmingham  8.  R.  Go.  (Ala.). .1014 

Perkins  t.  Ijaperronnie  (La.)   83 

Perkins  v.  Panola  County  (Miss.)  816 


Page 

Pervanger  t.  Union  Casualty  ft  Surety 

Co.  (Miss.)  908 

PettUB,  Jellerson  v.  (Ala.)  668 

Pharr  v.  Gall  (Ia.)  418 

Phelps,  Plrdy  v.  (La.)  182 

Philadelphia  Mortgage  &  Trust  Co.,  Mosea 

V.  (AlaJ   612 

Phoenix  Furniture  Concern,  City  Item  Oo- 

operative  Printing  Co.  v.  (L€l)  469 

Pierce  v.  Sturdivant  (La.)  590 

Pilley.  Henderson  v.  (Ala.)  490 

Pioneer  Miu.  &  Mfg.  Co.  v.  Thomas  (Ala.)  16 

Pirdy  v.  Phelps  (La.)  182 

Planters'  Oil  Mills  v.  Monroe  Waterworks 

&  Light  Co.  (La.)   376 

Police  .Tory,  State  ex  rel.  Prince  r.  (La.)..  863 
Police  Jury  of  (Claiborne  Parish,  Bumham 

T.  (La.)   87 

Pollak  y.  Billing  (Ala.)   639 

Pollard  V.  American  Fnehtdd  Land  Mortg. 

Co.  of  LcKidon  (Ala.)  630 

Port  Gibson  Mfg.  Co.,  Rothrock  Const.  Co. 

V.  (Miss.)    m 

Port  Gibson  Mfg.  Co.,  Rothrock  Const  Go. 

V.  (Miss.)   484 

Postal  Tel.  Cable  Co.  t.  Jones  (Ala.)  600 

Powell  T.  McKee  (Miss.)  ftl8 

Powers  T.  City  of  Florence  (Ala.)  687 

Pratt  T.  Atkins  (La.)   68 

Pratt,  Minge  T.  (Ala.)  1013 

Preston,  State  t.  (La.)   67 

Price.  Bledsoe  v.  (Ala.)  825 

Prim  T.  Uammel  (Ala.)  1006 

Prince  t.  State  (Ala.)  1014 

Pmett  V.  Pruett  (Ala.)  63S 

Prj-or,  Consumers'  Klectric  Ught  &  St.  R. 

Co.  T.  (Fla.)....'.   797 

Pullin,  Matthews  t.  fLa.)   68 

Putman,  Bland  v.  (Ala.)  610 

Ragsdale  t.  State  (Ala.)  674 

Rambo  v.  StateJAla.)  660 

Ray  T.  Frank  (¥]&.)   9^ 

Reaves,  Harper  t.  (Ala.)   721 

Reed,  NevUle  T.  (Ala.)..  608 

Reeves.  State      (Fla.)  814 

Rice,  Charter  Oak  Stove  &  Range  Co.  t. 

(La.)    907 

Richard  t.  Cypremort  Drainage  Dist.  {Ia.)  27 

Richard  y.  Lasard  (La.)  660 

Richardson  t.  State  (Ala.)  249 

RiToire,  Sarignet  t.  (^La.)  1015- 

Roberson,  Motes  v.  (Ala.)  225 

Robinson,  Aiken  v.  (La.)  416 

Roop,  Elston  V.  (Ala.)  120 

Ross  T.  Walker  (Fla.)  834 

Rosteet,  Sallier  v.  (La.)  883 

Rothrock  Const.  Co.  t.  Port  Gibson  Mfg. 

Co.  (Miss.)    116 

Rothrock  Const  Ca  t.  Port  ODiBon  Mfg. 

Co.  (Miss.)   

Ronss  T.  State  (Fla.)  784 

Ruddock  Cypress  C!o..  In  re  (La.)  169 

Bnddock  Cypress  C!o.,  Frellsoi  t.  (La.). ,  100 

Ruddock  CypresB  Co.,  Willis  t.  (La.)  886 

Rush  T.  Onnor  (Fla.)  790 

Rush  T.  Landers  (La.)   86' 

Russel  T.  Smith  Grab  Co.  QS^)  287 

RuBsel.  Lamb  t.  (Misa.)   916 

Russell  r.  Allen  (La.)   78 

Rnssell  v.  Peavy  (Ala.)  492 

Russell,  Exchange  Nat  Bank  t.  (Miss.). .. .  814 

Sage,  Scotch  Lumber  Co.  r.  (Ala.)  6U7 

St  Paul,  State  ex  rel.  Woulfe  t.  (La.)....  88 

Salles  v.  Jacquet  (La.)  411 

Sallier  v.  Rosteet  (La.)   883 

Samuel,  Sterrett  v.  (La.)  42S 

Sanders  v.  SUte  (Ala.)   664 

Sanders,  Davis  v.  (Ala.)  480 

Sanders,  Marx  t.  (La.)  881 

Sandlin.  Southerland  v.  (Fla.)  786 

Sandlin,  Withers  v.  (Fin.)  829 

San  Wah,  Citv  of  New  Orleans  t.  (t«.)...10]& 
Sarignet  v^  Rivoire  (La.)  1015 


Digitized  by 


82  SOUTHBRN  UBPORTBSBL, 


Pagf 

SsTingg  Bnlldliur  ft  Loan  Aaa'n  t.  Tart 

(Misa.)    115 

Baylor,  Bopreme  Oonclave  Knights  of  Da- 
mon T.  WiMB.)   00 

Schmidt,  Succession  of  (La.)  418 

Schwartz  t.  lieber  (Miss.)  9M 

Schwarts    Foundry    Co.,    State   ex  rel. 

RidiardsoQ  T.  (La.)  189 

JSchwartz's  Heirs,  Adams  t.  (Miss.)   280 

Scotch  Lumber  Uo.  v.  Safe  (A.la.)   (iU7 

Scott  T.  Brassell  (Ala.)  mi 

Scott  V.  Parry  (La.)   188 

Scott  T.  SUte  (Ala.)   623 

Scott  v.  State  (Ala.)  lOU 

Scott,  Sheats  t.  (Ala.)  673 

S.  D.  Moody  ft  Go.  t.  Chadwick  (La.)..  181 

Seal.  Hewes  t.  (Miss.)   66 

Searles  t.  Smith  Grain  Co.  (MisaO   287 

Searls.  Exdiange  Nat  Bank  t.  (Mlas.)  314 

Seawright  v.  State  (Ala.)  1014 

Sewerage  and  Watw  Board,  Brennan  v. 

(Lft.)  668 

SbeatB     Scott  (Ala.)  578 

Sheffield  City  Co.  t.  TMidesmeii'a  Nat. 

Bank  (Ala.)    596 

ShlpD  T.  McKee  (Mink)  281 

Shipp  T.  New  South  Building  &  Loan 

Ass'n  fMlasJ   7.  904 

Shirley,  Ward  T.  (Ala.)  489 

Shlenker,  Hartford  Fire  Ina.  Co.  T.  (Mias.)  1G6 

Shows  T,  Folmar  (Ala.). ;  495 

Shreveport  Belt  R.  Co.,  Olty  of  Shreveport 

T.  (La.)   189 

Shrereport  &  B.  B.  VaL  R.  Co.,  Armistead 

T.  (L«J    466 

Sibley,  Helena  Coal  Co.  r.  (Ala.)  718 

Simonton     State  (Fla.)   809 

Slaughter,  Succession  of  (La.)  370 

SlosB  Iron  ft  Steel  Co.,  Johnson  t.  (Ala.).  .1018 

Smith  Grain  Co.,  Bnasel  t.  (Miss.)  287 

Smith  Grain  Co.,  Seatles  t.  (Kfiss.)  287 

fiolary  t.  Weed  (Fla.)  779 

SomerriUe^  Moore  T..  (BOas.)  294 

Sonier,  SUte  t.  (La.)  176 

Southerland  t.  Sandlln  (Fla.)   786 

Southern  Oar  ft  Foundry  Oo.  Adams 

(Ala.)    603 

Southern  Car  ft  Foundry  Co.  y.  State 

(Ala,)    235 

Southern  Bzp.  Co.  t.  Couch  (Ala.)..  167 

Southern  Mineral  ft  Land  Imp.  Co.,  State 

ex  rel..  Benedict  t.  (La.)   174 

Southern  E.  Oo.  T.  Brantley  fAIa.)  300 

Southern  R.  Co.  v.  Bunt  (Ala.)   607 

Southern  R.  Go.  v.  McLellan  (Misa.)  2t(a 

Southern  B.  Co.,  Cottreil  t.  (Miss.)   1 

Southern  R.  Co.,  Evans  t.  (Ala.)   138 

Sonthwestem  Tel.  Co.  t.  Kansas  City,  S.  & 

G.  R.  Oo.  <I.a.)   958 

Sovereign  Cainp  Woodmen  of  the  World  v. 

Woodruff  {MiS3.)   4 

Soverown  Camp  Woodmen  of  the  World, 

Flet{£er  t.  ^iss.}  928 

Speec  T.  Crowder  (Ala.)  668 

flpevrer  v.  Miller  (La.)  524 

SpriAgfield  Co.  T.  Ely  (Fla.)  892 

StafEord,.  State  v.  (La.)   83 

Standard  Cotton  Seed  Oil  Co.  t.  Excelsior 

RcQuv^Go.  (La.)  221 

Stnaley,.  Gordon  v.  (La.)  631 

Stanton  t.  Baird  Lumber  Go.  (Ala.)  299 

Stapylton  v.  Neeley  (FlaJ  868 

State  V.  Alabama  Bible  Soc.  (Ala.Ji.  1011 

Stflte.T.  American  Sugar, Boning  Co.  ^a..)  905 

State  T.  Baptiste  (La.)  371 

Stote  T.  .Baptiste  (La.)   461 

State  T,  Batson  (La.)  478 

State  T,.  Blackman  (La.)  334 

SUte^  y.  .Bkncbard  (La.)  397 

State  T.  Blevins  (Ala.)  637 

SUto  T«  Brouward  (La.)  861 

State  T.  Carter  (La.)  183 

State  r.  Caymo  iLa.)   353 

State  T.  Charles  (La.)  354 

State  T.  Cole  (Miss.)   314 

State  T.  Golomb  (La.)  861 


Fags 

State  T.  Ella  (La.)  476 

State  T.  Gibson  (La.)  332 

State  T.  Ikenor  (La.)...'>   74 

State  V,  Johnson  (La.)   74 

State  V.  Kelly  (Miss.)  909 

State  v.  Leo  (Laj  447 

State  V.  McLin  (Fla.)  933 

State  V.  McQueen  (La.)  432 

State  T.  Martin  (Fla.)  926 

State  V.  Maxey  (La.)   206 

State  V.  Meaux  (La.)  398 

State  T.  MUIer  (La.)   191 

State  T.  New  Orleans  Debenture  Bedemp- 

ti(Ki  Co.  of  Louisiana  (La.)   102 

State  T.  Preston  (La.)   67 

State  T.  Reeves  (Fla.)  814 

State  T.  Sonier  (La.)  176 

State  T.  Stafford  (La.)   88 

State  V.  Stewart  (A'a-)  1014 

State  V.  Snlivan  (Miss.)   55 

State  V.  Waller  (Ala.)  163 

State  T.  Washington  (La.)  300 

State  v.  Williams  (La.)   ITO 

State  T.  Williams  (La.)  402 

State,  Adair  v.  (Ala.)  326 

State,  Allen  v.  (Ala.)  818 

State,  Alfred  T.  (Miss.)   64 

State,  Ammona  v.  (Miss.)   9 

State,  Andrews  T.  (Ala.)  665 

State.  Anthony  v.  (Fla.)   818 

State.  Atkins  r.  (Miss.)   921 

State,  BaUey  t.  (Ala.)   57 

State,  Bailey  t.  (Ala.).   673 

State,  Baker  t.  (Ala.)  1012 

State,  Barnes  v.  (Ala.)   670 

State,  Bates  v.  (Miss.)  015 

State,  Bennefield  v.  (AlaO....   717 

State,  Boddy  v.  (Ala.)  1012 

State,  Bodine  v.  (Ala.)  1012 

State,  Bradford  t.  (AlaO  742 

SUte,  Bragg  v.  (Ala.)   767 

State,  Brown  v.  (Ala.)  256 

State,  Brown  v.  (Fla.)  107 

State,  Brown  t.  (Misa.)  952 

SUte,  Bryant  t.  (Ala.)  1012 

SUte.  Buckner  v.  (Miss.)  820 

State,  Campbell  y.  (Ala.)  635 

State,  Carter      (Ala.)....  231 

SUte,  Carter  t.  (Ala.)  1012 

State,  Cawley  v.  (Ala.)  227 

Htate,  Charleston  v.  (Ala.)  259 

State,  (Christian  v.  (Ala.)   64 

SUte,  Cook  T.  (Ala.)  696 

State.  Cook  T.  (Mias.)  312 

State,  Crittenden  v.  (Ala.)  273 

State,  Dardem  v.  (Fla.)  924 

State,  Davia  v.  (Fla.)..  822 

State,  Davis  v.  (Miss.)  922 

State.  Dunklin  v.  (Ala.)  666 

State,  Durrett  v.  (Ala.)  234 

SUte,  Eattm  v.  (Miss.)   2 

SUte,  Edson  v.  (Ala.)  308 

SUte,  Ferguson  t.  (Ala.)  760 

State,  Gabriel  v.  (Pla.)   779 

State,  Gass  v.  (Pla.)   109 

SUte.  Grider  v.  (Ala.)  ,  254 

SUte,  Halibnrton  t.  (Ala.)  1013 

State,  Hall  t.  (Ala.)   750 

State,  Hampton  v.  (Ala.)   230 

State,  Hayden  v.  (Miss.)  922 

State,  Hill  v.  (Ala.)  1013 

State,  Hurd  v.  (Ala.).....,.  1013 

State.  Jackson      (Fla.)  920 

State,  Jacobi  v.  (Ala.)  158 

State,  James  v.  (Ala.)  237 

State,  Jimmerson  v.  (Ala.)  141 

State,  Johnson  v.  (Ala.)  724 

State.  Johnson  v.  (MiaaJ....  ,   49 

State.  Jones  v.  (Fla.)  793 

State,  Kelly  v.  (Ala.)   56 

State,  Kicker  v.  (Ala.)  253 

SUte,  Kirby  v.  (Fla.)  836 

State,  KniRht  v.  (Fla.)  110 

State,  Lane  v.  (Fla.)  896 

SUte.  Long  T.  (Fla.)   870 

State,  Lowe  t.  (Ala.)  273 

Digitized  by  Google 


CASES  BEPOBTED. 


xl 


Past 

State.  Lowe  t.  (Ala.)  1018 

State,  Lowe  t.  (Fla.)  U56 

State.  McGormack  v.  (AlaO  268 

State.  McKiQDer  t.  (Ala.)  726 

State,  McKinnie  t.  (Fla.)  786 

State.  Mann  T.  (Ala.)...  704 

State.  Mathis  r.  (Misa.)   6 

State.  Miller  t.  (Mi«s.)   KSl 

State.  Milton  t.  (Ala.)  653 

State,  MitcheU  v.  (Ala.)   132 

State,  Mitchell  v.  (Ala.)  687 

State.  Moore  v.  (Fla.)  7t)5 

State,  NerUl  t.  (Ala.)   Gtf6 

State,  O'Neil  v.  (AJa.)  667 

State.  (VNeU  v.  (Ala.)  1013 

State,  Orr  t.  (Miss.)  996 

State.  Owens  t.  (MisB.)  1G2 

State.  Owena  t.  (Miss.)  1016 

State,  Partlow  v.  (Ala.)  1014 

State.  Prince  v.  (Ala.)  1014 

State.  Bagsdale  T.  (Ala.)  074 

State,  Bambo  v.  (Ala.)   650 

State.  BichardBODT.  (Ala.)  249 

Htate.  BoDse  r.  (Fla.)  784 

State.  Sanders  t.  (Ala.)  654 

Sute,  Scott  T.  (Ala.)   623 

State.  Scott  V.  (Ala.)  1014 

State,  Beawtigfat  t.  iAIa.)  1014 

State,  Simonton  t.  (Fla.)  800 

State,  Sottthnn  Car  &  Foundry  Co.  r. 

(Ala.)    235 

State.  Sterens  t.  (Ala.)  270 

State,  Strickland  t.  (Miss.)  921 

State.  SaUiTas  t.  (Fla.)  106 

State.  SnlliTan     (Mlaa.)   2 

State.  Snrginer  t.  (Ala.)  277 

State,  Taylor  t.  (Ala.)  1014 

Sute.  Thomas  t.  (Ala.)  250 

State.  Troy  Fertiliser  Oo.  t.  (AUl)  618 

State,  Walker  r.  (Ala.)  703 

State,  Walker  v.  (Fla.)  9.M 

Sute.  Watkins  v.  (Ala.)   627 

State,  West  v.  (Miss.)  298 

sute.  White      (Ala.)   189 

State.  White  T.  (Ala.)  820 

Sute.  Wiggins  t.  (Ala.)  1014 

Sute.  Winter  t.  (Ala.)   125 

Sute.  Woods  T.  (alias.)  996 

Sute.  Wortfaam  t.  (Miss.)   50 

Bute  Board  of  Appraisers.  Loalslana  ft  N. 

W.  R  Co.  T.  (I*a.)  184 

sute  ex  reU  Alexia  t.  Oaodet  (La.)  328 

sute  ex  rel.  Benedict  t.  Sonthem  Mineral 

&  Land  Imp  Co.  (La.)  174 

Sute  ex  rel.  Dauphin  t.  BlUs  (La.)  335 

sute  ex  rel.  Edwards  t.  Lee  (La.)  187 

State  ez  HeidlngsiBeld  v.  Hicks  (La.). .  434 
Sute  ex  rel.  Horter  r.  Judges  of  Court  of 

Appeals  tot  Parish  of  Orleans  (La.)   68 

Sute  ex  reL  I.  X.  L.  Grocery  Co.  t.  Land 

(La.)    433 

sute  ex  rel.  Kells  r.  New  Orleans  Oas- 

Ilght  Co.  (La.)   179 

Bute  ex  rel.  McMahon  t.  City  Council  of 

New  Orleans  (La.)   22 

Sute  ex  rel.  McMain  v.  Town  of  Pollock 

(I^)    jS-W 

State  ex  rel.  Prince  v.  Police  Jury  (La.). .  3G3 
Bute  ex  rel.   Bichardson  T.  Schwartz 

Fonndrjr  Co.  (La.)   188 

Bute  ex  rel.  Taylor  v.  Jndges  of  Court 

of  Appeal,  Pariah  of  Orleans  (La.)  186 

sute  ex  rel.  Woulfe  v.  St  Paul  (La.)   88 

SUte  ex  rel.  Zeigler  t.  Board  of  Assessors 

(La.)    67 

Stempel,  Hennessey  r.  (La.)  ■  S94 

Sterrett  t.  Samuel  (La.)  428 

Sterens  t.  SUte  (Ala.)  270 

Bterens  t.  Tazoo  &  M.  V.  R.  Oo;  (Miss.). .  811 

Stewart,  Christopher  t.  (Ala.)   11 

Stewart,  SUte  v.  (Ala.)  1014 

Stinson,  Bynum  t.  (Miss.)  910 

Storall  V.  BarUett  (Ala.)  1014 

8 trader  Cypress  Co.,  Frellsen  t.  (La.)....  170 

Street  t.  Hooten  (Ala.)  580 

Strickland  t.  SUt*  CaUss.)  821 


Pag* 

SturdlTant,  Pierce  T.  (La.)  580 

Succession  of  Shaw.  Villere  t.  (La.)  196 

Su^r  T.  City  of  Monroe  (La.)  ttttl 

Sulivau,  Sute  t.  ^bs.)   66 

Sullivan  v.  State  (Fla.)  106 

Sultivan  t.  State  (Miss.)   3 

Supreme  Conclave  Kni^U  of  Damon  T. 

Sayior  (Miss.)  60 

Surgluer  t.  SUte  (Ala.)  277 

Swords  T.  Daigle  (La.)   94 

Tart,  Savings  Building  ft  Loan  Ass'n  T. 

(Miss.)    115 

Taylor  v.  Dwyer  (Ala.).  509 

Taylor  t.  Glens  Falls  Ins.  Co.  (Fla.)  887 

Taylor  T.  State  (Ala.)  1014 

Tebaolt  v.  City  of  New  Orleans  CL&.)..,  988 
Tennessee  Coal.  Iron  ft  B.  Go.  r.  Gardner 

(Ala.)    622 

Terry  v.  Allen  (Ala.)  664 

Terry,  Baer  v.  (La.)  858 

Texas  &  P.  B.  Oo.  v.  Wilson  (La.)  ITS 

Thames,  Mclnnia  v.  (Miss.)  286 

Thomas  t.  State  (Ala.)     250 

Tbranas.  Advance  Oin  ft  Mill  Go.  v.  (Misa)  816 
Thomas,  Plcmeer  Hbu  ft  Mfg.  Oo.  v.  (Ala.)  15 
Thompson  v.  New  Orleans  ft  O.  R.  Co. 

(La.)    177 

Thompson,  Alsbama  Hldland  IL  Co.  t. 

(Ala.)    672 

Times-Democrat  Pub.  Co.,  Billet  T.  (La.). .  17 
TioRa  Lumber  Co.,  Lindsey  v.  (Lt.).  464 

Torbert,  Treadwel)  v.  (Ala.)  126 

Town  of  Jennings,  aUsens*  Bonk  T.  (La.)  66 
Town  of  Mindra  v.  McOary,  two  eosat 

(La.)  468 

Town  of  New  Ibnrla  v.  Fontellen  (Ta.)  369 

Town  of  Orange  City.  Hed>Der  v.  (Fla.). . .  879 
Town  of  Pollock.  SUte  ex  rel.  McMain  v. 

(La.)   B68 

Town  of  Seminary,  Gulf  ft  8.  I.  R.  Go.  v. 

(Miss.)   958 

Tradesmen's  Nat.  Bank,  Sheffield  City  Co. 

V.  (Ahi.)   598 

Treadwell  v.  Torbert  (Ala.)  126 

Troy  Fertilizer  Co.  v.  SUte  (Ala.)  618 

Turman  v.  Whaley  (Fla.)  811 

Tyson,  First  Nat.  Bank  v.  (Ala.)  144 

Union  Casualty  ft  Barety  Co,,  Pervangcr 
V.  (Miss.)  ......!  900 

Yallee  v.  Hnnsberry  (LoO  868 

Vicksburg.  S.  &  P.  R.  Co.  v.  €U>odenough 

(La.)    404 

Vicksburg.  S.  ft  P.  R.  C!o.,  Kelly  v.  (La.)..  388 

Villere  v.  Succession  of  Shaw  (La.)  186 

Von    Boven    v.    immanuel  Pre^yterion 

Church  of  New  Orleans  (La.)  889 

Wagand,  Kansas  City,  H.  ft  B.  B.  Co. 

V.  (Ala.)   744 

Walker  v.  State  (Ala.)  708 

Walker  v.  SUte  (Fla.)  954 

Walker,  Boss  v.  (Fla.)  984 

Waller,  State  v.  (Ala.)  163 

Ward  V.  Shirley  (Ala  )   489 

Warren  County  v.  Dabney  (MlsB.)  908 

Washington.  SUte  v.  (La.)  806 

Watkins  v.  SUte  (Ala.)  ,  627 

Watt  v.  WilliamsJLa.)   86 

Weed,  Solary  v.  (Fla.)  779 

Well»Jones  Plow  Co..  Crooks  v.  (Ala.).  .1012 

West  V.  Alford  (Ala.)  1014 

West  V.  SUte  (Misa)  298 

West,  Brown  v.  (Miss.)   B2 

Western  Assur.  Co..  Hall  v.  (Ala.)  257 

Western  Unioo  Tel.  Co.  v.  PallotU  (Miss.)  810 

Whaley,  Turman  v.  (Fla.)  811 

Whitaker  v.  McKinney  (Ala.).....  696 

White  V.  State  (Ala.)  139 

White  V.  State  (Ala.)  820 

Wiggins  V.  State  (Ala.)  1014 

Wilkinson  v.  Wilkinson  (Ala.)   124 

Williams,  Succes^n  of  (La.)   66 

WlUiams  v.  DiUard  (Ala!)  1014 

Digitized  by  Google 


xU 


82  SOUTHERN  REPORTBB. 


Pmgt 

WUIUms,  Albritton  t.  (Ala.)  636 

WUIiema.  Coosa  Utg.  Co.  t.  (Ala.)  232 

WUliamB,  State  t.  ?La.)  172 

Williams,  State  v.  (La.)  402 

TnUiams,  Watt  t.  (La.)   8G 

Wlllii,  In  re  (!«.).....  886 

WUlis  T.  Ruddock  Ojvnm  Co.  (La.)  886 

WllUa,  McOhee  t.  (Ala.)  801 

Wilmott,  Little  Bros.  Fertiliser  &  Pboa- 

_phate  Co.  t.  (Fla.)  808 

Wilson  V.  Banner  Lumbar  Go.  CLbl.)  460 

Wilson,  Texas  A  P.  R.  Co,  T.  (La.)  173 

Winter  y.  State  (Ala.)   125 

Wltlien  T.  Sandlln  (Fla.)  829 

Wood,  Norwood  t.  (Ala.)  1013 

Woodroof  T.  Hondlsr  (Ala.)  570 


Fin 

Woodruff  T.  Adair  (Ala.)  515 

Woodruff,  SoTerelgn  Camp  Woodmen  of 

the  World  t.  (Miss.)   4 

Woods  T.  State  (Miss.)  998 

Wortham  t.  State  (Miss.)   50 

Wortfainrton  t.  MiUer  (Ala.)  748 

W.  T.  Adams  Mach.  Co.  t.  Newman  (La.)  38 
Wyatt  T.  Wyatt  Qflss.)  817 

Tandell  t.  Madlsoo  County  (Miss.)  918 

Taiioo  Ss  M.  V.  R.  Co.  t.  Adams  (Mlus.). . .  Je? 
Yasoo  &  M.  V.  R.  Co.  v.  Fanst  (Mirs.).  . .  8 
Tazoo  &  M.  V.  R.  Co..  Stevens  t.  (Miss.). .  811 

ZIon  Fountain  Lodge,  No.  54,  F.  &  A.  M. 
T.  Folkea  (Ala.)  485 


See  End  of  Index  for  Tables  of  Soathem  Oases  In  Ettate  Beports 
and  Additional  Tables. 


Digitized  by 


Google 


THE 

SOUTHERN  REPORTER. 

VOLUME  32. 


COTTROtX  T.  SOUTHEBN  RT.  GO. 
(Supreme  Coart  of  MlwdNdppi.   May  19.  1002.) 

RAILROADS— PERSONAL  INJURIES-CROSSINQB. 

When  plaintiff  saw  defeodant's  approach- 
ing train,  and  onsucceBsfally  attempted  to 
driTe  across  befwe  it.  but  there  was  evidence 
that  the  train  was  trarelinE  at  an  unlawful 
late  of  s^eed,  which  increased  as  it  approached 
tbe  croesiog,  and  that  the  engineer  was  on  the 
lookout,  the  question  whether  proper  diiigeace 
00  bis  part  would  have  avoided  the  injnrTj 
Dotwithstaudiug  plaintifTs  uei^fgence,  should 
bave  been  submitted  to  tbe  Jury, 

Appeal  from  clrcnit  court,  Olay  coanty;  W. 
F.  Sterena,  Judge. 

"To  be  ofBclally  reported." 

Action  by  Ashley  Gottrell  against  the 
Souttaem  Railway  Company.  From  a  Judg- 
ment for  detmdant,  plalntUE  appeals.  Re- 
versed. 

Gritz,  Beckett  &  Kimbrougb,  for  appellant 
8.  M.  Boan  and  Oatctalnga  &  Catchlngs,  fw 
appdlee. 

TBRRAL,  3.  Cottrell  -w&B  driving  a  two- 
liorse  wagon  along  a  street  of  West  Point, 
nnd,  when  he  neared  the  crossing  of  the 
ScQtbem  Railway  Company,  he  saw  a  train 
of  said  company  proceeding  towards  the 
crossing  before  him;  and,  supposing  that  he 
could  safely  cross  the  track  before  the  en- 
gine reached  that  point,  he  drove  his  team 
i!l>on  tbe  crossing,  and  endeavored  to  cross 
ovE.r.  but  failed,  and  the  left  hliid  wheel  of 
ii\6  wagon,  lacking  some  12  Inches  of  being 
out  of  the  way,  was  struck,  from  which  mls- 
fortime  Cottrell  was  violently  thrown  from 
hi'i  wagon,  and  received  the  Injuries  here 
C'liiiplalned  of.  As  Cottrell  was  doubtless 
{niilty  of  contributory  negligence  in  attempt- 
ins  to  cross  the  railroad  track  of  appellee  in. 
front  of  a  rapidly  moving  train,  if  this  were 
the  whole  case  the  peremptory  Instruction 
^(>uld  have  been  correct  But  the  record  dls- 
cIgsos  the  fact  that  the  train  of  appellee, 
i!-<n;:h  within  the  corporate  limits  of  the 
citj-  of  West  Point  and  within  plain  view  of 
tlie  crossing,  was  running  at  a  speed  much 
grr.'.itpr  tbnn  str  miles  per  hour,  and  that  It 
cr-i!tIniTOtisly  increased  its  speed  from  tbe 
32  So.— 1 


point  where  first  noticed  until  It  struck  the 
wagon  of  appellant.  Tbe  witness  Thomas 
testifies  that  when  the  train  was  about  the 
pump  bouse  he  saw  the  engineer  locking  to- 
wards tbe  crossing,  and  we  must  presume 
Ibat  be  saw  the  appellant's  wagon  upon  the 
track;  and,  under  such  circumstances,  It  w'as 
the  duty  of  appellee's  aexvants  to  use  all  ordi- 
nary care  to  prevent  running  over  appellant. 
It  Is  a  wholesome  rule  of  law  that  eveu 
where  a  person  has  voluntarily  placed  him- 
self In  a  place  of  peril  upon  a  railroad  track, 
yet,  where  his  peril  becomes  known  to  the 
engineer,  It  is  bis  duty  to  use  proper  care  not 
to  inflict  injury  upon  such  person.  Whether, 
therefore,  the  engineer,  when  be  saw  tbe  dan- 
ger threatening  appellant  should  bave  shut 
off  steam  and  put  on  his  brakes,  or  used  other 
means  In  bis  power  to  lessen  tbe  speed  of  tbe 
train,  and  whether  proper  diligence  on  bis 
part  would  bave  avoided  the  Injury  suffered 
by  appellant  are  questions  which  we  thuik 
should  bave  been  submitted  to  the  Jury  for 
solution.  1  Thomp.  NegL  S  237.  Tbe  per- 
emptory Instruction  was  erroneoiNL 
Reversed  and  remanded. 


BOONE  V.  DUUON. 
(Supreme  Court  of  Mississippi.   May  19,  1902.) 
TAX  DBBD— DESCRIPTION— REPORHATTON. 

A  bill  will  not  lie  to  make  a  tax  collector's 
conveyance  conform  to  a  description  which  did 
not  exist  at  the  time  of  the  assessment. 

Appeal  from  chancery  court  Harrison  coun- 
ty; Stoue  Deavora,  Clmncellor. 

Snlt  by  W.  F.  Boone  against  T.  P.  Dullon 
to  confirm  a  tax  title.  From  a  decree  for 
defendant  complainant  appeals.  Affirmed. 

The  bill  alleges  that  complainant  Is  the 
owner  of  tbe  following  described  lot:  "One 
lot  of  land  bounded  on  the  south  by.  the 
property  of  T.  P.  DuIIon,  ou  the  east  by  tlie 
property  of  Frank  Yolvedlcb,  on  the  west 
by  Fayard  street,  and  on  tbe  north  by  the 
property  of  Bradford,  having  a  front  on 
Payard  street  of  seventy-flve  feet,  running 
back  east  between  parallel  Ibiea  seventy-eight 
feet"  Tbe  bill  then  alleges  that  tbe  above- 
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described  land  Is  the  Identical  land  described 
In  complainant's  tax  deed  aa  "one  lot  S.  &  W. 
by  Thompson,  E.  by  Volvedlch,  N.  by  Brad- 
ford, T.  7,  R.  9";  tbat  complainant  acquired 
title  to  said  land  by  tax  sale,  at  which  he 
purchased.  The  prayer  Is  for  confirmation  of 
the  tax  title  and  for  possession.  From  a  de- 
cree dismissing  his  Idll,  complainant  appeals. 

Harper  Harper,  tor  appdlant  Ford  & 
White,  for  appellee. 

CALHOON.  J.  The  blH  In  this  case,  pmr- 
portlng  to  be  one  to  conOrm  a  tax  title,  is. 
In  effect,  one  to  reform  a  tax  collector's  con- 
veyance  to  make  It  conform  to  a  description 
which  did  not  exist  at  the  date  of  the  assess- 
ment or  conveyance,  or  for  several  years 
before  either.  This  Is  never  allowable.  The 
tax  collector's  conveyance  Is  void  unless  it 
conforms  to  the  assessment,  of  course;  and 
both  are  void  unless  the  sheriff  or  surveyor 
could  determine  exactly  what  and  wbere  the 
land  Is  as  the  boundaries  were  at  the  time 
of  the  assessment,  notwithstanding  be  might 
be  able  to  do  so  if  he  should  apply  them  to 
what  was  a  correct  description  three  or  four 
years  before  the  assessment  In  this  case.  If 
he  went  to  And  "one  lot  S.  &  W.  by  Thomp- 
son, B.  by  Volvedlch,  N.  by  Bradford.  T.  7, 
R.  9,"  he  would  search  In  vain.  But  com- 
plainant wants  the  court  to  decree  that  he 
go  to  the  land  which  be  describes  in  his  bill 
according  to  the  calls  of  private  conveyances 
made  before  the  assessment,  and  which  he 
avers  to  be  the  same  land,  as  "one  lot  bound- 
ed on  the  south  by  the  property  of  T.  P. 
Dullon,  on  the  east  by  the  property  of  Frank 
Volvedlch,  on  the  west  by  Fayard  street,  and 
on  the  north  by  the  property  of  Bradford, 
having  a  front  on  Fayard  street  of  75  feet, 
running  back  east  between  parallel  lines  78 
feet."  This  cannot  be,  and  also  be  in  con- 
formity with  legal  principles  patalnlng  to 
tax  titles. 

Affirmed. 


BATON  T.  STATa 
(SnpTMBe  Cfonrt  of  Mlsdsdppt.   May  19, 1902.) 

OTSTBR  DRBDOING— STEAM  DREDasE^RIQMT 

TO  USB. 

Acts  1S08,  c  90,  confers  on  all  persons 
the  rieht  to  dredge  for  oysters  In  all  waters  14 
feet  deep,  and  tnls  rlftht  is  not  restricted  by 
the  mode  of  operating  the  dredse;  and  an  ordi- 
nance of  the  board  of  superrisorB  of  a  connty 
which  denies  the  right  entirely  of  dredging 
for  o^'sters  in  such  waters  with  a  steam  dredge 
is  void. 

Appeal  from  circuit  court,  Hancock  coun- 
ty; J.  H.  Neville,  Judge. 

F.  W.  Eaton  was  convicted  of  a  crime,  and 
appeals.  Reversed. 

W.  a.  Evans,  Jr.,  Dodds  &  Griffith,  and 
Miller  &,  Ford,  for  appellant.  Monroe  Mc- 
Olurg,  Atty.  Gen.,  for  the  SUte. 

TERRAL,  J.  The  appellant  was  convicted 
and  fined  $100  for  taking  oyatecs  from  ftm 


public  reefs  of  Hancock  county  with  a  dredge 
operated  by  steam,  contrary  to  the  ordinance 
of  said  county.  His  contention  Is  that  the 
ordinance  of  the  board  of  superrisors  Is  in 
conflict  with  chapter  90,  Acts  1898.  Said 
chapter  does,  as  we  view  it,  confer  upon  all 
persons  the  right  to  dredge  for  oysters  In  all 
waters  14  feet  and  more  In  depth;  and  this 
right  la  not  restricted  by  the  mode  of  oper- 
ating the  dredge.  The  power  to  dredge,  with- 
out any  limitation  In  the  manner  of  Its  ex- 
ercise. Is  weclflcally  conferred  by  the  legis- 
lature, and  such  power  cannot  be  denied  or 
abridged  by  the  board  of  supervisors.  Such 
regulations  as  the  board  may  make  must  be 
consistent  with  the  provisions  of  the  act  of 
the  legislature.  The  ordinance  of  the  board 
here  qnestioned  does  not  merdy  regulate 
dredging  for  oysters,  but  it  denies  entirely 
the  dredging  for  oysters  by  steam  appliances. 
Fourteen-feet  waters  are.  aa  to  dredging,  tak- 
en entirely  from  the  anthortty  of  tbe  board  by 
the  act  of  1896. 
Reversed  asd  dismissed. 


SULLIVAN  T.  STATE. 
(Supreme  Oonrt  of  Misstsrippi.   May  12,  1902.> 
MURDKR—EVIDBNCB-TRIAL— INSTRUCTIONS. 

1.  In  a  prosecution  for  murder,  evidence  of 
a  witness,  who  was  walking  past  the  house 
where  deceased  was  shot,  that  he  heard  a 
shot  fired,  and  saw  defendaat  come  ont  of  the 
house  throoffh  a  window,  and  thui  go  in  the 
door,  and  heard  some  one  say:  "Yon  are  try- 
ing to  cut  me,  are  you?  Gome  ont;  come  out," 
—which  was  repeated,  and  that  such  state- 
ment was  in  a  man's  voice,  after  which  a  sec- 
ond shot  was  fired,  and  thereafter  witness  aud 
another  went  into  tbe  house,  and  found  de- 
ceased lying  on  tbe  floor  with  an  open  razor 
in  his  hand,  whereupon  defendant  said  that 
deceased  was  trying  to  cut  him,  Kad  that  be 
shot  him,  was  admissible. 

2.  A  difflculty  arose  between  defendant  and 
deceased,  who  started  toward  defendant  with 
an  open  razor.  Defendant  ran  from  the  room, 
procured  a  pistol,  told  deceased  not  to  come 
ont  of  the  window  near  which  be  was  stand- 
ing, aud  that,  if  he  did,  defendant  would  shoot 
him.  Deceased  turned,  and  threw  one  leg  on 
the  window  casing,  when  defendant  shot  nim. 
The  court  charged  that  if  the  jnry  believed 
defendant  raised  his  pistol  to  fire  the  shot, 
and  that  deceased  turned  his  back,  aud  then 
defeudaut  fired,  killing  deceased,  defendant 
not  then  being  in  imminent  danger  of  life  or 
limb,  he  was  guilty;  aud  refused  to  charge 
that  if  the  jury  believed  that  defendant  wa» 
on  the  gallery  of  the  house,  and  deceased  wi)<« 
In  tbe  room  adjoining,  and  that  deceased, 
armed  with  an  open  razor,  attempted  to  get 
through  the  open  window,  in  order  to  assault 
defendaut  with  the  razor,  and  while  attempt- 
ing to  do  BO  dcfrudaut  shot  and  killed  bim. 
then  he  was  justified.  HeJd,  that  the  giviug  of 
the  first  Instruction  and  the  refusal  of  the  see* 
ond  limited  the  Jury  to  conrider  the  fact  that 
decensfd  was  shot  in  the  back,  without  allow- 
ing them  to  consider  the  testimony  as  to  how 
he  c!)me  to  be  so  shot,  and  was  therefore 
prejudicial  error. 

Appeal  from  circuit  court,  Lauderdale  coun- 
ty; Q.  Q.  Hall.  Judge. 

Charles  Sullivan  was  convicted  of  naan- 
alaughter,  and  he  appeals.  Revaved. 
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The  evidence  In  the  record  shows  that  the 
liomfclde  occorrcd  at  the  house  of  a  nvzxo 
woman  in  the  city  of  Meridian,  at  which 
hoose  defendant  was  at  the  time  stopping; 
Hiat  deceased.  Dndley  Scott,  entered  the  house 
where  defendant  was,  and  that  a  difficulty 
argse  between  them;  that  deceased  started 
toward  defendant  with  an  open  razor,  when 
defendant  ran  out  of  the  room,  and  aa  he 
passed  by  a  bed  In  the  room  got  his  pistol 
from  under  the  bolster  of  the  bed,  and  ran 
out  on  the  gallery  of  the  boose,  and  stopped 
at  the  doorsteps;  deceased  was  In  the  room 
from  which  defendant  had  gon^  and  was 
stSDdlng  near  a  window  which  opened  ont 
opon  the  gallery;  that  defendant  told  de- 
ceased not  to  come  out  of  the  window  with 
the  razor,  and  that,  if  he  did,  be  (defendant) 
would  shoot  deceased;  that  at  this  time  they 
were  facing  each  other;  that  deceased  turnt- 
ed  around,  and  threw  one  leg  upon  the  win- 
dow caaiog,  when  defendant  shot  him,  as  hs 
tamed,  In  the  back.  John  Inge,  over  defend- 
ant's objection,  testified:  That  he  was  walk- 
ing along  the  street  30  or  40  yards  from  the 
bouse  where  deceased  was  shot,  heard  one 
shot  flred,  and  saw  Charles  Sullivan  oome  out 
of  the  hoose  through  a  window,  and  go  10  or 
12  feet  to  a  door,  and  go  In  at  the  door,  and 
then  heard  some  one  say:  "You  are  trying 
to  cnt  me,  are  you?  Come  out;  come  out." 
This  was  repeated  several  times.  Did  not 
know  whether  It  was  Snlllvan  that  said  this 
or  not,  but  It  was  a  man's  voice.  After  these 
words,  a  secoDd  shot  was  fired.  That  a  few 
minutes  afterwards  witness  and  one  Btroud 
went  Into  the  house,  and  found  deceased  ly- 
ing on  the  floor  on  his  back,  with  an  open 
razor  hi  his  right  hand.  That  Stroud  asked 
SolllTan  what  was  the  matter,  when  Sulltran 
replied.  "He  was  trying  to  cut  me,  and  I 
diot  htan."  The  second  Instruction  given  for 
the  state,  and  which  Is  assigned  as  error  on 
this  appeal.  Is  aa  follows:  "The  court  char- 
ges tlie  Jury  for  the  state  that.  If  they  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  SoUlvan  raised  his  pistol  to  fire 
the  deadly  shot,  and  that  Scott  turned  his 
back,  and  that  then  Sullivan  lowered  his 
pistol  and  flred,  killing  Scott,  he  (Sullivan) 
not  being  In  Imminent  danger  of  life  or  limb 
at  the  bands  of  Scott,  that  Sullivan  Is  guilty 
as  charged  In  the  Indictment,  and  the  Jury 
should  so  find."  The  action  of  the  court  In 
rcfnalnK  Instruction  No.  10  asked  by  defend- 
ant is  also  assigned  as  error.  This  Instruc- 
tion la  as  f<rtlow8:  "If  the  Jury  believe,  or 
have  a  reasonable  donbt,  even,  that  defend- 
ant, Sullivan,  was  on  the  gallery  of  the  hou^e 
testified  about,  and  that  deceased  was  In  the 
loom  adjoining  said  gallery,  and  that  de- 
ceased, armed  with  an  open  razor,  attempted 
to  get  through  the  open  window  on  the  gal- 
lery In  order  to  assault  said  Sullivan  with 
saM  razor,  and  that  while  attempting  so  to 
do  Sullivan  shot  and  killed  deceased,  then  he 
was  Justlflatae,  and  the  Jury  should  retom  a 
mdieC  of  not  gMfj," 


Woods,  Fewen  &  Fewell,  for  appellant 
Uonroe  McOlniA  Att:r*  Oen.,  for  ibe  State. 

WHrPFIELD,  a  J.  Inge's  testimony  was 
properly  admitted.  It  was  fatal  error  to  give 
the  second  Instruction  for  the  state  and  re- 
fuse the  tenth  for  the  defendant.  The  tenth 
asked  by  the  defendant  put  his  case,  on  his 
evidence,  correctly,  and  should  have  been 
given  as  asked.  The  second  for  the  state 
shut  the  Jury  In  to  consider  the  fact  that 
Scott  was  shot  In  the  back,  without  putting 
before  them  the  testimony  as  to  how  he  came 
to  be  BO  shot  The  giving  of  the  one  and 
the  refusal  of  the  other  make  reversal  Im- 
perative on  the  testimony  In  this  record.  We 
do  not  think  the  modifications  of  defendant's 
third  and  fourth  instructions  mat^Ially 
changed  them.  We  notice  no  other  assign- 
ment 

Reversed  and  remanded. 


ALLBN  at  «L  T.  KANSAS  dTZ,  U.  &  a 
E.  CO. 

(Supreme  Court  of  Mississippi.   May  19,  1902.) 

RAILROADS-PERSONAL  INJURIES— PBRBMP- 
TORY  INSTRUCTION. 

A  16  year  old  girl,  while  riding  in  a 
buggy  with  a  man  of  mature  years,  was  killed 
In  a  railroad  collision.  The  track  was  sereral 
feet  higher  than  the  road  which  crossed  It 
The  evidence  showed  that  tbwe  were  only  a 
few  places  from  which  the  train  could  have 
been  seen.  The  man  drlTing  te^fied  that  he 
was  looking  out  and  Hstcnrng'  aB  the  time: 
that  he  was  -going  at  a  trot,  bat  abo«t  Tfi 
feet  before  he  got  to  the  track  he  crossed  a 
little  bridge,  and  stopped  to  look  and  listen, 
but  did  not  see  or  hear  the  train  nntil  within 
2  or  3  feet  of  the  track;  that  the  railroad 
emt^oyes  did  not  riag  or  whistle.  Defendant's 
testimony  was  that  the  employes  compiled 
with  sll  the  statutory  regulations,  and.  after 
seeing  the  buggy,  did  eveirthing  posnble  ta 
prevent  the  accident  flew  error  to  give  A 
peremptory  insttuctkm  for  dtitendant 

Appeal  frcun  ctrcalt  conrt,  Mardall  comi- 
ty; Z.  If.  Btephens,  Judge. 

Actltm  hy  Haggle  Alleo  and  anotbv 
against  the  Kansas  City,  Hemphlt  ft  Blr^ 
mingham  Ballroad  Company.  Judgment  tot 
defendant,  and  plaintiffs  appeal  Reversed, 

Leia  Allen  left  Holly  Springs,  Miss.,  In  a 
buggy  with  Mr.  M.  W.  Boswell,  who  was 
driving  the  buggy.  They  were  going  north. 
The  public  road  they  were  traveling  crossed 
the  railroad  of  the  defendant  company  at  an 
angle  of  about  45°.  The  railroad  track  there 
Is  on  a  fill,  and  Is  several  feet  higher  than 
the  dirt  road.  As  they  were  crossing  the 
railroad  the  buggy  was  struck  by  a  train, 
and  LeIa  Allm  was  thrown  out  the  bnggy, 
and  received  such  Injuries  that  she  died  in  a 
few  hours  afterwards.  This  Is  a  suit  brought 
by  Mag^e  Allen  and  her  tffotber  (tbey  bdlng 
the  only  brother  and  sister  of  Lela  Allen, 
and  both  their  father  and  mother  being  dead) 
against  the  Kansas  dtr,  M«nphls  &  Blr- 
mtngham  Railroad  Company,  to  recorer  dam- 
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nses  for  the  kllUng  of  tiielr  sister,  Lela  Al- 
len. The  defendant  pleaded  the  general  Is- 
sue, and  that  Lela  Allen  was  guUty  of  con- 
tributory negligence.  The  evidence  showed 
that  there  were  onlj  a  few  places  where  the 
trains  on  the  railroad  could  be  seen  from  the 
public  road  bj  one  going  north  across  the 
track.  M.  W.  Boswell  testlQed  for  plalntifTa 
that  he  was  driving  the  buggy,  and  that  he 
was  looking  and  listening  all  the  time;  that 
he  was  going  in  a  trot,  but  about  76  feet 
before  he  got  to  the  track  he  crossed  a  lit- 
tle bridge,  and  he  stopped  to  look  and  listen, 
and  did  not  see  or  hear  the  train  until  he 
wa>  within  2  or  S  feet  of  the  track;  that  the 
employes  on  the  train  did  not  whistle  for  the 
crossing  or  ring  the  belL  The  testimony  for 
appellee  was  to  the  effect  that  tbe  employ^ 
complied  strictly  with  all  statutory  regula- 
tions, and,  aftor  the  buggy  was  seen  ap- 
proaching the  track,  they  used  every  effort 
to  prevent  the  accident  The  court  gave  a 
peremptory  instruction  to  find  for  defend- 
ant From  a  verdict  and  Judgment  In  ac- 
cordance ttaorewith,  plaintiffs  appeaL 

W.  A.  Belk  and  Brame  &  Bnme,  for  ap- 
pellants. B.  T.  Fant  and  J.  W.  Buehannan, 
for  appellee. 

TERRAL,  J.  The  appellants  sued  app^- 
lee  for  causing  the  death  of  their  sister,  Lela 
Allen,  and  a  verdict  was  rendered  against 
them  by  the  peremptory  order  of  the  court 
Upon  the  record,  we  think  it  quite  plain  that 
the  case  should  have  been  submitted  to  the 
jury.  There  was  evidence  before  the  jury 
tending  to  show  that  the  railroad  company 
was  negligent  in  causing  the  death  of  Lela 
Allen,  and  from  which  negligence  might  have 
been  found  by  the  Jury;  and  whether  Lela 
Allen  was  guilty  of  contributory  negligence, 
60  as  to  bar  appellants'  recovery,  was  also  a 
question  that  should  have  been  submitted  to 
the  jury,  under  proper  Instructions.  Lela 
Allen  was  in  her  fifteenth  year  at  her  death, 
and,  when  caused,  she  was  In  the  buggy 
of  Mr.  Boswell,  a  man  of  mature  years,  who 
was  driving  the  buggy  along  the  public  road 
acroBS  the  railroad  track,  and  who  bad  en- 
tire ccmtrol  of  it;  and  It  cannot  be  safely 
said  that  any  negligence  on  her  part  contrib- 
uting to  such  injury,  If  any  such  negligence 
there  was,  was  so  manifest  that  It  should 
have  been  declared  by  the  court,  rather  than 
found  by  the  Jury,  to  whom  such  questions 
usually  belong.  We  think  tbtt  peremptory 
Instruction  was  erroneous. 

Beversed  and  remanded. 


SOVEREIGN  CAMP  WOODMEN  OF  THE 

WORLD  V.  WOODRUFF. 
(Suprone  Court  of  Missiraippi.   May  19,  1002.) 

LIFE   INSURANCB^-BBNEFIT  SOCIBTIBS— CON- 
DITIONAL WAIVER  IN  POLICY— AMENDMENT 
OF  BT-LAWS  —  VACCINATION  —  ALLOWANCE 
FOR  HONUUKNT^RIQHT  OF  RBCOVEHT. 
1.  In  reply  to  questions  in  the  application, 

insured  stated  that  he  had  never  been  success- 


fnlly  vaccinated,  and  waived  claim  under  tbe 
certificate,  sboald  his  death  result  from  small- 
pox. At  the  time  of  his  death  the  constitution 
and  by-laws  had  been  amended  so  as  to  sub- 
stitute for  such  second  question  one  reqoir- 
ing  en  applicant  who  had  not  been  success- 
fully vaccinated  to  waive  claim  for  death  from 
smallpox  until  he  had  been  successfnlly  vac- 
cinated. Seld  that,  on  the  death  of  insured 
from  smallpox  after  the  ameudment  the  bene- 
ficiary could  recover  under  the  certificate;  in- 
sured having  been  successfully  vaccinated 
meanwhile. 

2.  Wh^  defendant  insurance  company  cnll- 
ed  as  witness  a  physician  who  testified  thnt 
insured  had  beeu  successfully  vaccinated,  aiid 
he  was  not  further  questioned  on  that  poiot. 
and  there  was  no  evfdmce  to  the  contrary,  it 
was  sulDcient  to  support  a  finding  of  snccesa- 
ful  vaccination. 

8.  Questions  in  application  for  a  iMnefit  cer- 
tificate requiring  the  applicant,  if  not  vac- 
cinated, to  waive  all  claim  under  the  certifi- 
cate tor  death  from  smallpox  until  he  dioold 
have  been  "snecessfulW^  vaccinated,"  meant 
only  vaccination  which  had  produced  the  usual 
symptoms  of  vaccination,  wnich  is  deemed  ef- 
fectiTe,  end  did  not  mean  such  as  would  ren- 
der the  subject  absolutely  immune  from  small- 
pox. 

4.  Where  a  benefit  certificate  was  for  the 
payment  of  $3,000  to  the  wife,  and  (100  (or  a 
munument  for  insured,  without  specifying  to 
whom  the  $100  was  payable,  but  the  rules  of 
the  society  required  It  to  be  paid  to  the  con- 
tractor employed  to  do  the  work,  it  was  er- 
ror. In  an  action  by  the  wife,  to  award  her  a 
Judgment  for  $3,100. 

Appeal  from  circuit  court,  Bolivar  county; 
P.  A.  Montgomery,  Judge. 

Action  by  Mrs.  J.  L.  Woodruff  against  the 
Sovereign  Camp  Woodmen  of  the  World. 
From  a  judgment  for  plalntiCC,  defendant  ap- 
peals. Affirmed  conditionally. 

Fontaln  Jones,  and  J.  W.  Oatrer,  tor  aro^- 
lant    Slllera  &  Oweo,  (or  appellea 

TBRRAL,  J.  On  the  16th  day  of  June, 
1898,  J.  0.  Woodruff,  a  member  of  the  Wood- 
men of  the  World,  received  of  the  appelant 
fraternity  a  beneficial  certificate  in  tbe  sum 
of  $3,000,  payable  at  his  death  to  bis  wife, 
and  for  tbe  payment  of  $100  for  placing  a 
monument  at  his  grave.  The  certificate  does 
not  specify  to  whom  the  $100  for  the  monu- 
ment shall  be  paid,  but  section  69  of  tbe 
constitution  and  laws  of  tbe  sovereign  camp 
provides  that  said  $100  shall  be  paid  to  tbe 
contractor  employed  for  the  execution  of  said 
work.  Sovereign  Woodruff  died  January  10, 
1900,  In  good  standing  In  said  order,  with  all 
fines,  assessments,  and  charges  against  him 
duly  paid.  Mrs.  Woodruff  sued  appellant  for 
$100  for  the  monument  fund,  as  well  as  for 
the  $3,000.  the  life  insurance,  and,  by  a  per- 
emptory Instruction,  recovered  said  sums,— 
$3,100. 

Woodruff,  in  his  application  for  Insurance, 
was  asked,  "Have  you  been  successfully  vac- 
cinated?" to  which  he  answered,  "No."  (2) 
"If  no,  do  you  waive  all  claims  under  your 
certificate,  ^ould  your  death  result  from 
smallpox:?"  Answer,  "Yes."  And  at  the  time 
of  the  death  of  Woodruff  tiie  constitution  and 
laws  of  the  order  had  been  so  amended  aa  to 
rabstitnte  for  the  foregoing  two  Questions  the 
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t<dlowIng:  "Hare  jaa  been  successfully  vac- 
tinated?  If  no.  until  yon  are,  do  you  waive 
all  claims  under  yonr  certificate,  abonld  your 
deaUi  result  from  smallpox?"  Upon  the  trial 
of  the  case  the  attorneys  r^esenting  appel- 
lant and  appellee  agreed  In  a  statement,  to 
be  placed  before  the  Jury,  that  Woodruff  had 
died  January  10,  1900,  In  good  standing  with 
the  fraternity,  with  all  fees,  fines,  and  as- 
scBsments  against  him  fully  paid;  and  upon 
this,  and  the  certificate  of  Insurance,  plaintiff 
rested  hor  case.  Thereupon  appelant  put  ui>- 
<»i  the  witness  stand  Dr.  McCallp,  who  bad 
certified  to  the  fraternity  that  Woodruff  died 
January  10,  1900,  of  smallpox;  and  be  testi- 
fied that  In  January  he  had  gone  to  the  home 
of  Woodruff  to  see  some  members  of  his 
family  who  were  sick  wftii  smaHpoz,  and 
that  he  then  found  Woodruff  sick  with  small- 
pox. But  be  testified  further  that  be  did  not 
know  whether  Woodruff  was  dead  at  not, 
and,  of  course,  could  not  say  that  be  died 
of  smallpox.  On  cross-examination  he  stated 
that  Woodruff,  before  the  time  he  last  saw 
him.  had  been  successfully  vaccinated.  Ap- 
pellant, upon  the  ground  that  It  had  been 
misled  by  the  certificate  of  McCallp  hito  the 
belief  that  Woodruff,  to  his  knowledge,  had 
died  of  smallpox,  asked  to  withdraw  the  case 
from  ae  Jury,  and  to  continue  It  until  It 
could  obtahi  the  testimony  of  the  physician 
who  bad  attended  Woodruff  In  bis  last  Ill- 
ness, and  by  whom  It  averred  It  could  prove 
that  Woodruff  actnally  died  of  smallpox. 
The  court  denied  the  application,  and  by  a 
peremptory  Instruction  the  plaintiff  below  re- 
covered a  verdict.  Whether  the  assnred, 
Woodruff,  died  of  smallpox,  should  have  been 
submitted  to  the  jury,  If  he  forfeited  his  cer- 
tificate by  so  dying;  but  the  contention  of 
appellee  Is  that  as  Woodruff  had,  previously 
to  his  attack  of  smallpox,  been  successfully 
vaccinated,  she  was  eutitied  to  recover,  not- 
wltbstondtng  he  so  died.  On  the  contrary, 
the  a^nant  Insists  that  the  peremptory  In- 
etroctlon  was  wrong,  because  there  was  evi- 
dence before  the  jury  supporting  Its  conten- 
tion that  Woodruff  died  of  smallpox;  that  the 
evidence  that  Woodruff  had  been  successful- 
ly vaccinated  was  too  thin  for  Judicial  cogni- 
sance, or  ^t  least  Insufficient  to  support  a 
finding  to  tbat  effect,  or,  If  true,  that  it  was 
of  no  value  where  death  ensued  from  small- 
pox. The  constitution  and  laws  of  a  beneBt 
aodety  are  binding  upon  It  and  upon  all  Its 
members,  and  may  be  considered  as  written 
hito  contracts  between  It  and  its  monbers; 
and  an  amoidments  or  changes  made  In  the 
constitution  and  laws  of  the  urder  become 
at  once  the  law  ttf  tb»  order  and  of  Its  mem- 
bm,  and  take  the  place  and  stead  of  the 
laws  amended  or  changed,  and  thereaf^  gov- 
ern the  rights  and  liabilities  of  the  order  and 
of  Its  members  In  relation  to  all  contracts  be- 
tween them,  niomp.  Bldg.  Ass'ns,  c.  5,  { 
4:  Bac.  Ben.  Soc.  I  801;  Rose  r.  Wllklns,  78 
Miss.  401,  20  South.  807.  Woodruff,  bi  hla 
certificate  of  membrasblp,  obUgatea  that  he 


would  be  bound  by  the  "conditions,  constitu- 
tion, and  laws  and  such  by-laws  as  are  In 
force  or  may  hereafter  be  enacted  by  the 
sovereign  camp  of  which  he  la  a  monber  at 
the  date  of  hta  decease,"  and  It  Is  but  a  corol- 
lary that  he  should  be  entiUed  to  all  the  bene- 
fits resulting  therefrom.  Indeed,  we  under- 
stand It  to  be  a  principle  underlying  all  bene* 
fit  societies,  that  their  benefits  and  burdens 
should  be  common  to  all  thdr  members. 
There  are  people  opposed  to  vaccination,  and 
who  would  rather  Incur  the  risk  of  smallpox 
to  that  arising  from  vaccination;  and  such 
persons,  of  coursa  could  never  obtain  the 
benefit  successful  vaccination,  under  the 
changed  by-laws  of  the  wder.  The  society 
was  well  aware  that  a  conviction  of  hazard 
from  vaccination  existed  in  many  minds,  and 
therefore  provided  tba^  untn  successfully  vac- 
cinated, death  from  smallpox  tiiould  f(n> 
felt  the  Insurance.  But  as  the  society  bas, 
by  a  change  of  its  by-laws,  provided  against 
loss  of  toe  insorance  by  deatii  from  smallpox 
where  the  Insured  has  been  successfully  vac- 
cinated, and  as  Woodruff  compiled  with  the 
condition,  ire  see  every  reason  why  be  sbonld 
receive  the  benefits  of  the  order,  as  stipulated 
for  by  Its  by-laws  and  contract  with  ap- 
pellee. This  view  seems  to  be  the  plain  mean- 
ing of  the  contract  of  Insurance,  as  Intopret- 
ed  by  the  laws  of  the  order  in  force  at  the 
death  of  Woodruff.  Dr.  McCallp  testified 
that,  before  taking  smallpox.  Woodruff  had 
been  successfully  vaccinated.  This  testimony 
was  not  questioned  by  any  furtha  examina- 
tion as  to  that  fact,  nor  waa  there  any  counter- 
vailing proof  In  respect  to  tiiat  point  The 
contention  of  appellant  Uiat  "successful  vac- 
clnatlim"  means  entire  immunity  from  small- 
imx  Is,  as  we  are  Inclined  to  beHero,  not 
sound.  It  Is  well  known  that  many  Iramed 
men  of  the  medical  profession  believe  that 
Inocuhitlon  with  vaccine  matter  will  prevent 
smallpox,  or  greatly  mitigate  its  vlmlence, 
but  we  are  not  aware  that  there  Is  a  concur^ 
rence  of  medical  opinion  that  vaccination  Is 
an  absolute  preventive  of  smallpox.  We 
think  It  plainly  Inferable  from  the  terms  of 
the  ai^Ucatlon  for  Insurance  In  this  case 
that  the  association  did  not  use  the  phrase 
"successful  vacdnation"  In  the  sense  of  an 
entire  Immunity  from  smallpox;  for.  If  so, 
the  change  In  the  by-laws  would  be  value- 
less. "Successful  vaccination"  carries  the 
idea  merely  of  the  production  upon  the  ppr- 
son  vaccinated  of  such  symptoms  or  man- 
ifestations as  are  nsual^  produced  by  such 
operation  when  considered  effective.  The 
eruption  produced  by  the  inoculation,  with 
Its  accompanying  characteristics.  Is  the  only 
certain  evidence  tbat  vaccination  has  taken, 
or  Is  BuccessfuL  That  "successful  vaccina- 
tion" only  means  that  the  virus  bas  taken 
upon  the  persw  Inoculated  Is  supported  by 
the  Century  Dictionary  (word  "Vaccination").  , 
TbousA  Woodruff  died  of  smallpox,  that  was 
no  bar  to  bis  recovery,  if  he  bad  been  suc- 
oeasfnlly  Tacdnated;  and  tbat  he  had  been 
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to  Tacctnated  was  fuUj  proven.  wiUiout 
suggestlOB  tbat  the  fact  was  ottanrwiae.  Tbe 
offer  of  appellant  was  to  show  tbat  be  died 
of  smallpox,  and  that,  wider  all  tbe  eridence 
In  tbe  case,  was  immaterial. 

Tbe  plaintiff,  however,  bad  no  right  to  re- 
cover the  flOO  provided  iu  the  by-laws  for 
the  erection  oC  a  monument  at  the  grave  of 
Woodruff,  and,  unless  tbat  earn  be  remitted, 
tbe  judgment  wUl  be  wvaraed;  U  remitted, 
aflirmed. 


MATHIS  V.  STATE. 

(Supreme  Court  of  Miasissjippi.   May  19,  1902.) 

CRIMINAL  ULW— APPEAL— REVIEW— CONFES- 
SIONS—AD  SnSSI  ON— INSTRUCTIONS 
— RBASONABLE  DOUBT. 

1.  Objectioua  to  the  admissiou  of  evidence 
not  uiude  at  the  trial  will  not  be  reviewed  on 
api>eal. 

2.  Where  defendant  on  tlie  night  of  the  homi- 
cide went  to  witness,  and.  after  waking  him 
up,  told  witness  that  he  was  iu*  trouble,  aud, 
after  witness  answered  that  he  alwa>'s  did  all 
he  could  for  a  friend,  defendant  told  witnejiB 
all  the  details  of  the  crime,  tbe  oonfessiou  bo 
made  was  admissible. 

3.  Where  the  court  charged  that  defendant 
is  prebumed  to  be  innoccut  until  he  is  proved 
guilty,  and  that  his  guilt  must  be  established 
txfyoDd  a  reusonable  doubt,  "bv  competent 
ovidence,"  the  utte  o£  the  words  "by  competent 
evidence"  fxtnld  not  be  held  to  have  rendered 
the  iustmctiun  prejudicial  to  defendant. 

4-  Where  the  evidence  of  defendaot's  guilt 
was  overwhelming,  an  instruction  on  reason- 
able doubt  was  not  erroneous  because  it  did 
not  reuuire  Riiilt  to  be  established  beyond  a 
reasonable  doubt  by  competent  evidence,  "or 
the  want  of  evidence." 

Appeal  from  drcalt  court,  Lafayette  coim- 
ty;  F.  H.  Lowry,  Judge. 
Will  Mathls  was  convicted  of  murder,  and 

be  appeals.  Affirmed. 

■  In  Novembei-,  1901,  John  A.  and  Hugh 
Montgomery,  deputy  United  States  marshals, 
went  to  tbe  house  of  appellant,  Mathls,  with 
a  warrant  for  bis  arrest  for  illicit  distilling. 
They  reached  Mathls'  house  about  sundown 
November  10,  lUOl,  and  were  persuaded  by 
Mathia  to  remain  there  tbat  ulght  That 
night  they  were  both  murdered,  and  the 
house  burned.  Mathls  and  others  were  in- 
dicted for  the  miu-der.  He  was  tried  at  a 
siiecinl  term  of  the  circuit  court,  convicted, 
and  sentenced  to  be  hung.  One  of  the  par- 
ticipants In  the  murder  testified  for  the  state 
on  the  trial  of  Mathls,  and  gave  a  complete 
history  of  tbe  terrible  tragedy;  stilting  that 
Matliis  and  one  Jackson  shot  tliem  while  in 
bed.  George  Jackson,  a  witness  for  the  state, 
testified  that  Mathls  weut  to  his  house  be- 
fore day  on  the  night  of  the  killing,  and  bad 
him  waked  up,  and  told  bim  what  bad  been 
done.  The  letter  referred  to  In  the  opinion 
of  the  court  is  one  (a  copy  of  which  is  In  the 
record)  written  to  his  wife  by  Mathls  while 
in  jail.  The  opinion  of  the  court  contains  a 
further  statement  of  the  facts. 

J.  G.  McGowen,  for  appellant.  W.  L.  East- 
erllng,  Asst  Attj'.  Gen.,  for  the  State. 


CALHOOX,  J.  We  decline  the  request  to 
pass  on  otiJectlCHU  to  tbe  admission  of  evi- 
dence not  made  below.   We  do  not  find  tlutt 
tlte  letter  comirialned  of  was  ever  read  to 
tbe  Jury.  If  it  was,  the  result  wonld  be  tlio 
same  in  this  case.  Tbe  confession  made  to 
Geacge  Jackson  was  clearly  competent.  He 
sought  Jackson  after  tbe  crime,  on  tbe  very 
night  It  was  committed;  bad  blm  n'akcil 
up  to  tell  bim  bis  trouble.  In  order  to  get  biin 
to  befriend  him  and  conceal  evidences  of  tbe 
murder;  asked  blm  If  be  could  do  anytbiug 
for  him,  after  saying.  "George,  I  am  In  trou- 
ble," to  wbicb  George  answered,  "I  always 
do  all  I  can  for  a  friend."    Thereupon  bu 
gave  tbe  liorriliie  details  of  bis  deed.  Xo 
case  In  tbe  books,  known  to  us,  warrants  tbe 
exclusion  of  a  confession  made  under  sucU 
facts.  The  objections  to  tbe  fourth  charge 
given  for  the  state  are  of  no  avail.  The 
charge  reads  as  If  asked  by  tbe  defendant, 
and  is  this:  "The  def^idaut  Is  presumed  to 
be  innocent  until  be  is  proved  to  be  guilty, 
and  his  guilt  must  be  established  beyond  a 
reiisooable  doubt  by  competent  evidence; 
aud  if  the  Jury  have  a  reasonable  doubts  aris- 
ing from  the  evidence,  as  to  tbe  defendantTK 
guilt,  tbey  should  acquit"   The  apprchcusioii 
LUnt  the  words  "by  competent  evidence"  could 
poBsibly  have  affected  the  jury,  to  defend- 
ant's detriment,  in  a  ease  like  this.  Is  over- 
strained.   Xor  Is  the  objection  that  it  la 
vicious  because  it  does  not  liave  the  woi*ds  "or 
the  want  of  evidence''  after  the  words  "rea- 
sonable doubt,  arising  from  tbe  evidence,"  of 
any  more  force  lu  this  case,  where  the  testi- 
mony as  to  defendant's  guilt  Is  simply  over- 
whelming.  There  Is  no  question  here  tbat. 
If  the  Jury  believed  beyond  reasonable  doubt 
the  competent  testimony,  there  was  ground 
for  doubt  from  any  lack  of  It,  aud  It  Is  only 
in  cases  whei'c  there  Is  such  ground  that  r4>- 
versals  will  be  ordered  for  the  want  of  tliesc 
words.    Herman  T.  iState,  7i>  Miss.  340,  'Xi 
South.  ST3. 
Affirmed. 


IiUSBr  et  aL  v.  COBB  et  al. 
(Supreme  Court  of  Mississippi.   May  10,  1002.) 

WILLS— CONSTRUCTI 0  N— BE  NEFICIARIES— 

DESIGNATION. 

TeNtator  died,  leaving  as  his  only  hvicn 
two  half-brntliers  and  one  nephew  of  the  whole 
blood,  rcsiiliii^  iu  Louisiitnn,  aud  certnia  otli- 
er  nephews  aud  nieces  aud  graudnepbews  aud 
grniidiiiercs  Uving  in  Texas,  and  his  will  pro- 
vided. "I  give,  devise,  niid  beinieath  all  the 
property  *  *  •  to  all  my  blood  kind  iu 
Louisiana  and  Texas."  Held,  that  the  word 
"kind"  should  be  cuu»trued  to  mean  "kin," 
and,  as  testntor  only  liad  one  rehitive  of  the 
whole  blood  located  in  I^uiwinna.  to  which  the 
word  "all,"  if  be  had  intended  to  exclude  hi» 
two  brothers  of  the  half  blood,  would  not  have 
a[>proiiriately  applied,  the  will  must  be  con- 
strued to  include  such  brothers  of  the  half 
blood. 

Appeal  from  chancery  court,  Washington 
county;  A.  McC.  Klmbrougb,  Judge. 
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Action  by  C.  8.  Oobb  mnd  otben  against  P. 
A.  L.mbj  and  others  for  tbe  couBtmctlon  of 
a  wUL  From  a  judgment  In  favor  of  plain- 
tiffs, det«ndanta  appeal.  Reversed. 

Campbell  &  Starling,  tox  appellants.  W.  S. 
Vfe  P.  li.  UcGabi  and  Lsxoj  Percy,  for  appd- 
leea. 

WHITFIEIJO,  a  J.  J.  a  LuBby,  a  reel- 
KLent  ot  Washington  county,  of  this  state,  died 
tliereln  on  tbe  22d  of  October,  1800,  poBsesaed 
•of  an  estate  worth  from  $76,000  to  $100,000. 
He  was  never  married,  and  bad  neither 
father  nor  mother  living  at  tbe  time  of  bla 
death,  bat  daring  his  life  he  bad  two  slstm 
of  tbe  whole  blood  and  two  brotbera  of  the 
baU  blood.  His  two  sisters  of  the  whole 
blood  died  before  be  did,  each  of  them  leav- 
ing five  children.  Two  of  these  children  aft- 
erwards married  and  had  children,  and  then 
died,  one  of  them  leaving  a  child,  and,  the 
otha,  three  children;  so  that  at  tbe  time  of 
his  death  he  left  surviving  blm  n^hews  and 
nieces,  grandnephews  and  grandnleces,  as  de- 
scendants of  his  sisters  of  the  whole  blood, 
who  are  the  appellees  in  this  case,  and  two 
brothers  of  the  half  blood,  who  are  the  ap- 
pellanta.  The  two  balf-brotbers  and  one  of 
the  nephews  resided  in  Louisiana,  and  all  the 
rest  resided  In  Texas.  On  the  day  of  his 
death  be  made  his  last  will  and  testament, 
disposing  of  his  entire  estate  la  tbe  first  Item 
thereof,  which  Is  In  tbe  following  language: 
"I  give,  devise^  and  bequeath  all  tbe  prop- 
erty, real  and  personal,  mixed  and  choses  In 
action,  I  may  own  at  my  death,  wherever 
located  and  situated,  to  all  my  blood  kind  in 
La.  A  Texas.  Mr.  Spink's  children  In  Texas 
belre  I  do  not  know."  There  are  but  two 
other  items  in  his  will,  and  they  relate  alone 
to  tbe  appointment  of  an  executor  and  the 
paym»t  of  his  debts.  The  will  was  pro- 
bated  In  Washington  comity,  and  the  neph- 
ews and  nieces  and  grandnepfaews  and 
grandnleces  of  the  testator  filed  their  bill  in 
the  chaucoy  court  of  said  county  against  the 
two  half-brothers,  claiming  that  they  are  en- 
titled, under  said  will,  to  tbe  whole  of  said 
estate  to  tbe  exclusion  of  tbe  halt-brothers, 
and  asked  tbe  court  to  construe  said  will, 
and  to  cancel  the  claim  of  the  two  half-broth* 
ers  as  a  cloud  on  tbelr  title.  The  two  half- 
brothers  answered  the  bill,  claiming  that  they 
were  Hitltled  to  share  ]>er  capita  In  said  es- 
tate. Thereupon  the  case  was  heard  on  bill 
snd  answer,  and  tbe  coort  decreed  that  the 
nepbews  and  nieces  and  grandnephews  and 
grandnleces  of  the  whole  blood  were  entitled 
to  said  estate  to  the  exclusion  of  the  two 
balf-brotbers.  and  from  that  decree  the  two 
half-brothers  have  appealed. 

The  question  for  solution  here  presented  Is 
this:  What  did  the  testator  himself  mean 
by  tbe  words  "all  my  blood  kind  in  La.  A 
Texas"?  Whom  did  be  intend  to  take  bis 
estate?  The  word  "kind"  was,  of  course, 
used      "kin."  It  is  doubtless  true  that  tbe 


word  "kin"  standing  alone  In  a  will,  without 
anything  else  to  show  what  kin  the  testator 
meant,  has  received  an  Interpretation  sup- 
ported by  Innumerable  decisions  to  the  effect 
that  the  kin  meant  are  such  kin  as  could  take 
under  the  statute  of  descent  and  distribution. 
This  Is  crystallized,  but  it  must  be  marked 
tliat  it  is  operative  alone  in  those  wills  wb^e 
tbe  testator  has  used  no  other  words  from 
which  the  court  can  determine  what  particu- 
lar pereoQB  he  meant  by  the  mere  word 
"kin."  It  is  Just  as  thoroughly  settled  as  the 
rule  Itself  that  wherever  there  are  other 
words  In  tbe  will  which  disclose  with  reason- 
able certainty  to  the  court  what  particular 
persons  the  testator  meant  by  the  word 
"kin,"  there,  his  intent  being  clear,  and  what 
he  meant  by  use  of  the  word  "kin"  being 
thus  made  clear,  the  court  will,  of  course, 
give  to  the  word  "kin"  the  meaning  tbe  tes- 
tator attached  to  it,  whether  that  be  the  same 
as  or  dUIerent  from  the  technical  slgaiflca- 
tlon  the  courts  have  given  the  word  "kin" 
when  standing  alone  and  wholly  unexplained. 
Tbe  object  always  sought  In  construing  a  will 
Is  the  sBcertainmoit  of  the  testator's  inten- 
tion. That  Intention  must  be  ascertained 
from  the  words  used  in  the  will  Its^  since 
It  is  tbe  function  of  courts  merely  to  tor 
terpret,  not  to  make,  wills.  It  la,  however, 
always  competent  to  look  to  the  situation  of 
the  testator  with  respect  to  his  estate,  his  en- 
vironment as  related  to  his  estate,  or  his 
devisees  or  legatees  at  the  time  of  tbe  mak- 
ing of  the  will.  What  was  that  environment 
in  this  case?  Here  was  a  testator  having  no 
father  or  mother  nor  wife  or  children,  leaving 
an  estate  of  about  $100,000  In  value,  and  hav- 
ing nieces  and  nephews,  grandnleces  and 
grandnephews  of  the  whole  blood  In  the  state 
of  Texas,  and  having  also  one  nephew  of  the 
whole  blood  and  two  brothers  of  the  half 
blood  In  Louisiana,  at  tbe  time  of  his  death 
and  of  the  execution  of  this  wlU.  He  knew 
what  estate  he  bad.  He  was  aware  that  the 
kin  to  whom  he  proposed  to  leave  bis  estate 
were  those  living  In  Louisiana  and  Texas. 
He  bad  In  mind  the  fact  that  only  one  neph- 
ew of  the  whole  blood  and  that  two  brothers 
of  the  half  blood  lived  In  Louisiana  at  the 
time.  We  must  deal  with  him  situated  as'he 
was,  with  tbe  knowledge  that  he  had,  put 
ourselves  as  far  as  possible  In  bis  place,  and. 
having  done  that,  see  if  there  be  In  tbe  will 
language  showing  what  be  meant  by  the  use 
of  tbe  words  "all  my  blood  kind  In  La.  Ai 
Texas."  Tbe  words  "all  my  blood  kind"  ap- 
ply as  well  to  the  phrase  **ta  Louisiana"  as 
the  one  "In  Texas,"  and  for  tbe  purposes  of 
this  case  we  may  read  tbe  clause  as  If  writ- 
ten "aU  my  blood  khi  hi  La."  It  Is  true, 
"Idn"  are,  of  course,  "blood  kin,"  and  that 
tbe  same  construction  will  obtain  as  if  he 
bad  said  "all  my  kin  In  La."  But  we  can- 
not concur  with  counsel  for  appellees  that 
there  Is  no  significance  in  the  words  "all  my 
kin,"  In  tbls  connection.  Considered  In  a 
purely  abstract  way,  the  phrase  "all  my  kin" 
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fs  doubtless  equivalent  to  the  pbi'ase  "my 
kin."  But  wberi  we  take  into  couslderiition 
the  fact  that  the  testator,  who  used  the 
phrase  "all  my  blood  kind  in  La.,"  knew  that 
he  had  but  one  person  of  the  whole  blood 
kin  to  him  tn  Louisiana,  It  Is  InconcelTable 
that  he  would  use  the  phrase  "all  my  tdood 
kind  In  La."  to  designate  simply  one  person. 
There  was  more  than  one  person  of  his  kin 
In  Louisiana.  There  were  three,— two,  In- 
deed, of  the  half  blood,  but  nevertheless 
"kin"  and  "blood  kin."  And  it  Is  inconcelv- 
nble  that  the  testator,  with  tlicse  facts  In 
mind,  should  have  made  use  of  the  words 
"an  my  blood  kind  In  La."  to  designate  Just 
one  of  the  three  persons.  "All"  ts  a  term 
of  plural  signlQcance,  and  It  Is  incongruous 
to  apply  It  In  this  will  as  Intended  to  des- 
ignate but  one.  We  think  it  is  dear  that 
this  testator  meant  to  embrace  the  two  half- 
brothers  within  the  scope  of  the  words  "all 
my  kind  In  La."  It  would  be  useless  to  cite 
authorities  on  the  one  view  or  the  other,  in 
OX)!  opinion.  They  are  admlratdy  collected 
by  the  very  learned  counsel  of  the  respectlTe 
parties.  If  we  were  to  write  pages,  we  could 
not  make  the  ground  of  our  opinion  any  clear- 
er; that  ground  being  that  this  testator, 
knowing  that  he  had  two  brothers  of  the  half 
blood  and  only  one  nephew  of  the  whole 
blood— three  persons— in  Louisiana,  must 
bare  meant  the  word  "all"  to  have  Its  usual 
plnral  significance,  and  so  to  embrace  the 
three,  and  cannot  reasonably  be  held  to  have 
used  this  word  "all"  as  designating  Just  one 
person.  It  Is  true  enough,  If  he  had  had  but 
the  one  nephew  of  the  whole  blood  in  Lou- 
isiana, the  nse  of  the  words  "all  of  my  blood 
kind  In  La."  would  bare  applied  to  such  a  one; 
but  that  Is  not  the  same  thing  when  we  come 
to  the  matter  of  ascertainli^  the  Intention 
of  the  testator  as  making  the  word  "all"— a 
word  of  plmral  significance— designate  one  of 
the  three,  when  three  were  known  to  fulfill 
the  condltlw  of  residence  In  Lonistana,  by 
the  testator,  when  be  made  tbe  wlU.  It  ad- 
vances the  argument  no  whit  to  state— what 
cannot  be  denled-^at  the  mere  word  "kin," 
standing  by  ttsdf,  nnezplalned,  Is  universally 
held  to  mean  such  kin  as  can  take  under  the 
statute  of  descent  and  diatrlbntion,  If  tbe 
case  be  one  in  which  the  conrt,  putting  Itself 
In  the  testator's  place,  can  flad  from  other 
words  used  in  the  will  that  his  Intention 
was  Ibat  ttie  word  "kin"  shonld  have,  not 
Its  technical  slgnlficatltm.  but  a  meaning 
which  he  gives  to  It  himself  by  the  use  of 
such  other  words.  This  testator  localizes 
and  restricts  the  kin,— none  but  those  who 
live  In  Louisiana  and  Texas  can  take.  He 
then  says  that  all  such  kin  In  Louisiana  and 
In  Texas  shall  take.  Be  has  In  mind  the 
purpose  to  exclnde,  and  be  uses  apt  words 
of  locality  to  so  exclude.  If  he  had  meant 
still  further  to  shut  out  particular  persons, 
would  he  not  have  used  the  very  simple 
method  of  naming  the  one  nephew  of  the 
whole  blood  In  Louisiana?  Kothlng  was  eas- 


ier. On  the  contrary,  his  purpose  was  to 
give  to  all  his  kin— those  localized  In  these 
two  states— his  property,  and  we  cannot  adopt 
the  construction  which  would  shut  out  the 
two  half-brothers  by  making  the  word  "all," 
plural  In  Its  significance,  and  evldoitly  used 
by  him  comprehensively,  point  singly  to  one 
person  merely,  where  three  fit  the  descrip- 
tion. We  think  this  Is  tbe  natural,  obvious, 
and  reasonable  Interpretation  of  this  will. 
As  well  said  by  Mr.  Schouler  in  bis  work  on 
Wills  (section  463):  "Authority  In  tbe  mere 
verbal  Interpretation  of  wills  carries  no  great 
weight,  especially  If  the  words  ahd  tenor  of 
the  whole  will  are  not  absolutely  Identical. 
The  construction  given  to  a  verbal  ^presslon 
In  one  will  is  no  positive  criterion  for  all  wills 
containing  the  same  expression."  We  heart- 
ily approve  the  wisdom  of  Mr.  Justice  Mil* 
1^8  ot>8erTatlonB  In  Clarke  v.  Boorman's 
Bx'rs,  18  Wall.  502,  21  L.  Ed.  90*,  where  he 
says:  "Of  all  legal  instruments,  wills  are 
the  most  Inartificial,  the  least  to  be  governed 
in  their  construction  by  the  settled  use  of 
technical  legal  terms;  tbe  will  Itself  being 
often  the  production  of  persons  not  only  Ig- 
norant of  law,  but  of  the  correct  use  of  tin' 
language  in  which  It  Is  written.  Under  tlii-« 
state  of  tbe  science  of  the  law  applicable  to 
the  construction  of  wills,  it  may  well  lie 
doubted  if  any  other  source  of  enlightenment 
in  the  construction  of  a  will  Is  of  much  more 
assistance  than  tbe  application  of  natural 
reason  to  the  language  of  the  instrument  un- 
Aer  the  light  which  may  be  thrown  upon  the 
intent  of  the  testator  1^  the  extrinsic  chrcum- 
stances  concerning  its  execution,  and  con- 
necting the  parties  and  tbe  property  devised 
with  the  testator  and  with  the  instnunent  it- 
self." We  also  approve  of  Mr.  Justice  Ta- 
ney's remarks  in  Bosley  v.  Wyatt,  14  How. 
390,  14  L.  Ed.  40%  where  be  says:  "No  two 
wills  probably  were  ever  written  bi  precisely 
the  same  language  ttaronghout;  nor  any  two 
testators  died  under  the  same  circumstances 
In  relation  to  tbelr  estate,  family,  and  friends. 
And  it  iTOuld  be  v^  unsafe,  as  well  as  un- 
just, to  expound  tbe  will  of  one  man  by  tlie 
constouction  which  a  court  of  Justice  had  giv- 
en to  that  of  another,  merely  because  similar 
words  were  used  in  particular  parts  of  It." 
Here  is  a  man  evidently  dealing  most  com- 
pr^eiMtvely.  He  devises  a  very  large  estate, 
of  the  value  ot  $100,000,  In  one  sentence,  with 
no  particular  directions.  His  whole  will  con- 
sists of  this  devise,  In  one  sentence,  and  tbe 
direction  that  his  debts  should  be  paid,  and  n 
nomination  of  an  executor.  Manifestly,  be 
dealt  In  a  most  sweeping  and  comprehensive 
way  with  his  property,  without  psrtlcnlarlz- 
ing;  and  Jnat  so  he  dieslgnated  who  should 
take.  He  has  but  two  thoughts  In  view,— to 
exclude  all  his  kin  except  those  residing  in 
Louisiana  and  Texas,  and  include  all  those 
thus  grouped  within  his  bounty.  He  knew 
that  there  were  three  in  Loolsiana,  and  so  he 
does  not  name  the  one  of  the  whole  blood, 
which  would  have  been  easy  to  d<^  but  uses 
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the  broad,  ctnnpr^eiialve  word  "all,"  of  plu-* 
ral  Bignlflcance^  meaning,  as  we  think,  dear- 
ly to  ai^ply  It  to  the  three,  and  not  meaning 
to  apply  It  tlloglcally  to  but  one. 
BeTowd  and  remanded. 


TAZOO  &  M.  V.  R.  CO.  T.  FAUST. 
iSapreme  Conrt  of  Missisupid.   May  19.  1002.) 

CARRISaS— FAILDRB  TO  STOP^ACTION— PUNI- 
TIVE DAMAGES. 

Where,  in  an  action  by  a  passeuger  for 
the  failare  of  a  railroad  train  to  stop  at  a 
flag  station,  it  appeared  that  the  conductor  did 
not  see  the  passecger'B  Bi«na1,  and  that  the 
ensineer  stopped  a  Bhort  diatauce  beyond  the 
station  in  response  to  a  sisrnal  which  had  been 
giTen  without  his  knowledge  to  enable  a  pas- 
senger to  alight,  and  that  he  started  the  train, 
in  obedience  to  the  signal  of  the  conductor, 
after  such  passenger  bad  alighted,  believing 
plaiotitf  had  boarded  the  train,  It  was  «Tor 
to  submit  the  qoeetiou  of  punitire  damages  to 
the  jury. 

Appeal  from  circuit  court,  WUklnson  coun- 
ty; Jeff  Truly,  Judge. 

Action  by  M.  K.  Faust  against  the  Yazoo 
&  MisBisalppl  Valley  Railroad  Company. 
Judgment  for  plaintUT.  and  defendant  ap- 
peals. Reversed. 

Mrs.  Fanat  brought  this  suit  against  ap- 
pellant company  to  recover  damages  for  In- 
juries alleged  to  have  been  sustained  by  her 
by  reason  of  the  failure  of  a  train  to  stop 
for  her  at  Mwgan  station.  This  waa  a  flag 
station.  On  the  trial  Mrs.  Faust  testifled 
that  Bbe  had  been  on  a  visit  to  some  friends 
a  mile  and  a  half  from  Morgan  station;  that 
the  mixed  train  on  which  she  desired  to  take 
passage  to  her  home  was  due  at  Morgan  sta- 
tion at  about  4  o'clock,  but  the  train  was 
late,  and  the  carriage  in  which  she  went  to 
the  station  went  back,  and  she  waited  on  the 
platform  two  hours  before  the  train  came. 
As  the  train  approached,  her  brother  flagged 
It  with  a  handlierchlef,  and  the  engineer  re* 
sponded  to  the  signal,  but  the  train  was  run- 
ning so  fast  It  ran  fay  the  station,  and  stop- 
ped, and  before  she  could  get  to  It  It  left, 
and  she  was  compelled  to  walk  home  several 
niilea  In  the  rain,  and  was  made  sick.  There 
is  no  dispute  as  to  the  signal  being  given,  or 
aa  to  Its  being  seen  by  the  engineer,  or  that 
he  stopped  In  response  to  It  The  raplanation 
of  bow  It  happened  that  the  train  left  before 
Mrs.  Faust  reached  It  Is  this:  There  was  a 
passenger  on  the  train  who  desired  to  get 
off  at  Morgan  station,  and  this  the  condtKtor 
of  the  train  knew,  and  Instructed  a  brake- 
man  to  signal  the  engineer  to  stop.  The 
lamp  of  this  tnrakeman  went  out,  and  he  ran 
some  distance  to  auoth^  brakeman,  and  re- 
qoested  him  to  signal  the  engineer  to  stop, 
which  was  done.  The  engineer  stopped  the 
train  as  soon  as  he  could  after  seeing  the  two 
signals.  After  stopping,  the  conductor,  who 
was  Ignorant  of  the  fact  that  a  passenger 
desired  to  board  the  trahi  at  Moi^n  station, 
signaled  the  mglneer  to  go  ahead  as  eoon  as 


the  disembarking  passenger  left  the  train, 
and  the  engineer,  In  obedience  to  this  tOg- 
nal,  started  the  train,  thinking  the  party  who 
had  signaled  him  to  stop  had  gotten  on  the 
train.  The  conductor  stated  that  he  did  not 
back  the  train  up  because  he  did  not  know 
anybody  was  at  the  station  to  take  passage, 
having  received  no  signal  to  that  effect,  and 
the  passenger  getting  off  did  not  require 
him  to  back  the  train  to  the  station.  The 
opinion  Indicates  the  other  facts  sufficient 
ftn*  an  nnderstandlng  of  the  case.  From  a 
verdict  and  judgment  for  plaintiff,  defendant 
appeals. 

Mayes  ft  Harris,  for  appellant  A^  Q. 
Sbannqn,  for  appellee. 

WHITFIELD,  C.  J.  It  was  OTM  to  sub- 
mit the  q:uestlon  of  punitive  damages  to  the 
jury  on  the  facts  of  this  case.  The  case  pre> 
senta  merely,  as  counsel  for  appellant  accu- 
rately pnts  It  "a  chapter  <^  accidents."  ^ere 
is  an  otter  absence  of  any  testimony  show- 
ing will  fulness  or  Intentional  wrong. 

Reversed  and  remanded. 


AMMOXS  V.  STATU. 
(Sapreme  Conrt  of  MiBrissippI.   May  19.  1902.) 

GRIUINAL  LAW-OONFBSaiON&--SWEAT  BOX. 

Where  a  prisoner  was  confined  In  an 
apartment  five  or  six  by  eight  feet,  entirely 
dark,  and  blanketed,  called  a  ^'sweat-box."  and 
was  allowed  no  communication  whatever  with 
human  beings,  and  was  visited  occasionally 
by  the  officer,  who  would  interrogate  him 
aboat  the  crime  charged,  and  who  stated  to 
him  that  it  would  be  better  for  him  to  telt  the 
truth,  but  did  not  warn  him  that  any  state- 
ment he  might  make  would  be  nsed  against 
him,  and  the  prisoner,  after  several  days  of 
obstinate  denial,  made  a  confession,  such  cou- 
fession  was  not  voluntary,  and  waa  Inadmissi- 
ble agMnst  him. 

Appeal  from  circuit  court  Warren  count}-, 
George  Anderson,  Judge. 

Ed  Amnions  was  convicted  of  burglary, 
and  he  appeals.  Reversed. 

On  the  trial,  a  Mr.  Prloe.  chief  of  police  of 
the  city  of  Vlcksburg,  testified  to  a  confession 
made  by  the  defendant  to  him  while  in  Jail, 
the  particulars  of  which  are  set  out  in  tiie 
opinion  of  the  court.  There  was  no  other 
evidence  connecting  this  defendant  with  the 
burglary  except  that  a  pistol  belonging  to 
the  proprietor  of  the  house  burglarized  was 
sold  by  defendant  about  a  month  and  a  half 
after  the  commission  of  the  crime  to  a  shop- 
ke^r  In  the  city. 

T.  D.  Mar^all  and  T.  O.  Borchett,  for 
appellant  Mtmroe  McClurg.  Atty.  Gen.,  for 
the  State. 

CALHOON,  J.  The  chief  of  police  testi- 
fied that  the  accused  made  to  blm  a  "free 
and  voluntary"  statement  The  circumstan- 
ces under  which  he  made  It  were  these: 
There  was  what  wa>  known  as  a  "sweat 
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box"  In  the  place  ot  cooflnement  Tbia  was 
au  apartment  about  five  or  six  feet  one  way 
and  about  eight  feet  anotiwr.  It  was  kept 
mtirely  dark.  For  fear  that  aome  stray 
ray  of  ll^ht  or  breath  of  air  mlgbt  enter 
wltbotit  special  Inrltatlon,  the  small  cracks 
were  carefuUy  blanketed.  Tbe  priswer  wai 
allowed  no  communication  whatever  with 
buman  beings.  Occaslonallr  the  officer,  who 
bad  him  put  there,  would  appear,  and  Inter- 
rogate blm  about  the  crime  charged  against 
him.  To  the  credit  of  our  advanced  civil- 
ization and  humanity  it  must  be  said  that 
neltlier  the  thumbscrew  nor  tbe  wooden  boot 
waa  used  to  extort  a  confession.  The  effi- 
cacy of  the  sweat  box  was  the  sole  reliance. 
This,  with  tbe  hot  weather  of  siunmer,  and 
the  fact  that  the  priscoier  was  not  provided 
with  sole  leathCT  lungs,  finally,  after  "sev- 
eral days"  of  obstinate  denial,  accomplished 
the  purpose  of  eliciting  a  "free  and  volun- 
tary" confessiooh  The  officer,  to  his  credit, 
says  be  did  not  threaten  his  prisoner,  that 
be  held  out  no  reward  to  blm,  and  did  not 
coerce  him.  Everything  was  "free  and  vol- 
untary." He  was  perfectly  honest  and  frank 
la  his  testimony,  this  c^cer  was.  He  was 
Intelllgeut,  and  well  up  In  the  law  aa  ap- 
plied to  such  cases,  and  nothing  would  have 
tempted  him,  we  assume,  to  violate  any  tech- 
nical requironent  of  a  valid  cmfesslon,— oo 
threata,  no  hope  of  reward,  no  assurance 
that  It  would  be  bettw  tm  the  prisoner  to 
confess.  He  did  tell  blm,  howev^,  '^hat  It 
would  be  best  for  him  to  do  what  was  right," 
and  that  tt  <*woald  be  better  for  him  to  tell 
the  truth."  In  fact,  this  was  the  general  cus- 
tom In  the  moral  treatment  of  these  sweat- 
box  patients,  shice  this  <^cer  says,  "I  al- 
ways tell  them  It  would  be  better  for  them 
to  tAl  the  truth,  but  never  hold  out  any  In- 
ducement to  them."  He  says,  In  regard  to 
the  patient  Ammons,  **I  went  to  see  this  boy 
e%-ery  day,  and  talked  to  him  about  the  case, 
and  told  him  It  would  be  better  tot  him  to 
tell  the  truth;  t^  everything  he  knew  about 
the  case."  This  sweat  box  seems  to  be  a 
permanent  instltotlon,  invented  and  used  to 
gently  pmniade  all  accused  pmons  to  vol- 
untarily tell  the  truth.  Whenever  th^  do 
t^  the  truth,— that  la,  confess  guilt  of  the 
crime,— they  are  let  out  of  the  sweat  box. 
Speaking  of  this  apartmoit,  and  the  habft 
as  to  prisoners  generally,  this  officer  says, 
"We  put  them  In  there  [the  sweat  box]  when 
they  don*t  tell  me  what  I  think  they  ought 
to."  This  Is  refreshing.  The  confession 
was  not  competent  to  be  received  as  evi- 
dence. 6  Am.  &  Eng.  Enc.  Law,  p.  531, 
note  3;  Id.  p.  550,  note  7;  Hamilton  r.  State, 
77  Miss.  675,  27  South.  606;  Simon  t.  State, 
37  Miss.  288.  Defendant,  unless  demented, 
understood  that  the  statement  wanted  vras 
coufesslcm,  and  that  this  only  meant  rdease 
from  this  "blat^  hole  of  Calcutta."  Such 
iwoceedings  as  this  record  discloses  cannot 
be  too  strongly  denounced.  They  violate  ev- 
ery principle  oC  law,  reasm,  bnmaiiity*  and 


personal  right  They  restore  the  barbnrity 
of  ancient  and  medieval  methods.  The; 
obstruct.  Instead  ot  advance^  tbe  yaopec  as- 
cei-talnment  of  truth.  It  la  far  from  the 
duty  of  an  officer  to  extort  confession  by 
punishment.  On  the  contrary,  he  should 
warn  his  prisoner  that  evoy  statMnent  he 
may  choose  to  make  may  be  used  acainst 
him  on  his  trlaL 
Reversed  and  remanded. 


CROSS  T.  E8SLINQER. 
(Supreme  Court  of  Alabama.   April  24,  1902.) 

iPPBULL-PLBADINO— PLEAS-STRIKIMO  KBVU- 
CATIOK— FAILURB  TO  OFPCR  BVIDBNCB 
—RKVXBW— HARMLESS  ERROR. 
Defendant  pleaded  tbe  general  iune  aud 
two  q>eclal  pleas.  Plaintiff's  demurrer  to  tlie 
ideas  was  overruled,  and  hia  replication  to  tbs 
second  and  third  pleas  stricken.  He  then  took 
issue  on  the  plea  of  general  Issue  alone,  and 
offered  uo  evidence,  and  there  waa  judgment 
for  defendant  Held  that  tlMUi^  pUintiS  con- 
sidered defendant  would  recover  on  the  spe- 
cial pleas  however  fully  plalntilT  might  make 
blB  case  on  the  general  issne,  such  fact  not 
appearing  on  appeal,  tbe  court  s  action  ou  the 
demurrer  and  replication  could  not  be  review- 
ed, siuce  the  presumption  was  that  plaintiff 
had  no  cause  of  action,  and  was  not  harmed 
by  the  rulings  ou  the  demuErar  and  r^licatkm. 

Appeal  n*om  circuit  court,  atodlson  comi- 
ty; O.  Kyle,  Judge. 

Action  by  J.  G.  Cross  against  B.  F.  BseUn- 
ger.  Fnnn  a  Judgment  for  defbndant;  plain- 
tiff  appeals.  Affirmed, 

This  suit  was  brought  by  the  appellant 
J.  O.  Cross,  against  the  appellee,  B.  F.  BssWn- 
ger,  to  recover  tbe  statutory  penalty  under 
section  1065  of  the  Code  of  1896  for  failure 
to  mark  "Partial  Payment"  on  tbe  margin 
of  the  record  of  a  mortgage,  after  request  In 
T^Tltlng.  The  defendant  pleaded  tbe  general 
Issue  and  two  special  pleas,  Nos.  2  and  3. 
The  plaintiff  demurred  to  these  pleas,  which 
demurrers  were  overruled.  Thereupon  tbe 
plaintiff  filed  several  replications  to  the  sec- 
ond and  third  pleas.  Tbe  defendant  moved 
tbe  court  to  strike  these  replications  from 
tbe  file  upon  the  ground  that  they  present  no 
facts  that  could  arise  on  the  Joinder  of  Issue 
upon  the  pleas  to  which  the  replications  were 
filed,  and  because  said  replications  were  no 
answer  to  the  snld  pleas.  Tbe  court  sus- 
tained this  motion,  and  ordered  the  replica- 
tion stricken  from  the  file.  Tbe  Judgment 
entry  recites:  'Tlalntlff  declining  to  plead 
further,  and  no  evidence  being  taken.  Issue 
being  Joined  upon  tbe  plea  of  the  general 
Issue,  thereupon  comes  a  jury,"  etc.  Judg- 
ment was  rendered  In  favor  of  the  defendant. 
The  plaintiff  appeals,  and  assigns  as  error 
the  rulings  of  the  court  upon  the  evidence. 

Jaa,  H.  BallenUne,  for  ai^pellant 

McCLELLAN.  G.  J.  The  appellant  Is  In 
no  plight  to  have  this  court  review  the  ml* 
ings  of  the  circuit  court  on  his  demurro-  to 
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tbe  special  pleas  and  oa  the  motloa  of  de- 
feodant  to  strike  bis  reikUcations  to  said 
fecial  pleas.  Tbe  demurrer  to  tbe  qieclal 
pleas  baTliif  been  oremtled,  and  the  replica- 
tions to  said  pleas  haTlng  been  stricken, 
there  was  left  In  the  case  defoidant's  pleas 
of  the  general  Issue  and  special  pleas  2  and 
S.  Flaintur  then  dedined  to  take  issue  on 
the  special  plena,  and  took  issue  on  the  plea 
of  tile  general  issce.  Wherei^on  a  Jury 
came,  but,  as  tlte  Judgment  CDtry  shows,  the 
plalntiir  offered  no  evidence  in  siqiport  of 
his  complaint  and  Terdkrt,  of  course,  went 
for  the  defendant  on  tlie  plea  of  the  general 
Issue,  and  judgment  was  entered  aeccvdlng- 
ly.  The  plaintiff  should  tiave  taken  issue  not 
only  on  tlie  plea  of  the  genersl  issue,  but  also 
oo  tbe  special  pleas,  and  should  have  proved 
bis  complaint  under  tbe  general  issue,  and 
thereby  put  the  defendant  to  proof  of  the 
special  pleas.  It  Is  of  no  consequence  that 
tbe  plsiatl*^  considered  that  the  defendant 
would  recover  on  the  special  pleaa,  however 
Cully  the  case  might  be  made  out  tar  plain- 
tiff on  the  general  issue.  Tbe  ebrcult  court 
could  not  know  this,  in  the  absence  of  evl* 
dence,  nor  can  we.  The  case  stands  here 
eanentlally  as  If  the  plahitilK  liad  decUned 
to  take  issfw  on  tbe  plea  ctf  tbe  general  Is- 
sne  as  well  as  upon  the  special  pleas,  and 
tlie  legal  presumption  in  both  cases  is  diat 
tbe  ^ainCUC  could  not  prove  tbe  cause  of  ac* 
tioa  laid  in  the  complaint,  that  the  defend- 
ant was  eotttled  to  judgment  on  Us  denial 
fff  that  cause  of  actiim.— the  genual  Issue; 
and  tbe  conclusion  Is  that,  inasmneb  as 
plaintiff  had  no  cause  of  action,  he  was  in  no 
sense  or  degree  injured  by  the  rulings  on  the 
demurrer  to  the  special  pleas  and  the  mo- 
tion to  strike  the  replications,  be  those  rul- 
ings never  so  emmeous.  Andrews  v.  Hall 
(Ala.)  81  Sooth.  350,  and  cases  there  cited. 

Upon  the  foregoing  condderations,  the 
Judgment  of  the  dzcult  court  must  be  af- 
flrmed. 


GHBISTOFHEB  T.  BTHWABT. 

tBopreme  Oonrt  of  Alabama.   April  24,  1902.) 

aDUimSTRATlON  OP  BSTATHS-OBJBCnONS 
TO  CLAIMS— TIHB  FOR  FILING— LIMI- 
TATION S— A  P  PEAL— MA  NDAMUS. 

1.  Code,  i  313k  nx>vlde8  that,  "at  any  time 
wtthin  0  months  [12  months  under  the  Code  of 
USUI  after  the  dedaration  of  lusolvency,  the 
administrator,  or  any  creditor,  heir,  legatee, 
devisee,  or  distribntee,  may  object  to  the  al- 
lowance of  any  claim  filed  acamst  the  estate, 
filing  objections  thereto  in  writing."  etc.  HfJd, 
that  where  a  claim  has  been  properly  filed  a 
failare  to  file  objections  thereto  within  the 
prescribed  time  cute  off  the  right  to  contest  it, 
except  for  defenses  ari^ng  after  that  time  has 
expired. 

2.  A  statement  -accompanying  objections  fil- 
ed after  the  expiration  of  uie  prescribed  time, 
to  the  effect  that  the  objection  accrued  after 
the  dalm  was  filed,  did  not  bring  the  objection 
within  the  exception  referred  to. 

3.  Under  the  express  proTisIona  of  Code,  ii 
2817,  2818.  the  mnning  of  limitations  as  to 


a  claim  against  an  insolvent  estate  la  supend- 

ed  at  the  time  of  its  presentation. 

4.  An  order  striking  oat  objections  to  claims 
against  an  insolvent  estate,  on  the  ground 
that  tiie  object^ns  had  not  been  filed  within 
the  prescribed  time,  is  not  witUn  Code,  I 
45S,  subd.  6,  providing  for  an  appeal  "upon 
any  issue  -  as  to  the  allowance  of  any  claim 
against  insolvent's  estate." 

6.  Under  Code,  |  88S6,  providing  that  the 
supreme  court  hsa  oti^nal  jnriadletion  bn  the 
Issne  of  writs  of  mandamus  as  to  mattns  In 
which  no  other  court  has  jniisdiction,  man- 
damus cannot  issue  from  the  snpreme  to  the 
probate  court,  the  latter  being  subject  to  the 
writ  from  the  circuit  and  otlier  courts. 

AK>eal  from  probato  court,  Etowah  county; 
J.  H.  LovciJoy,  Judge. 

Petition  by  R.  L.  Christopher,  as  guard- 
ian, etc.,  against  A.  H.  Stewart  Decree  dto- 
mlsshig  the  petition,  and  petftKmer  appeals. 
In  the  supreme  court  petitioner  moved  tm 
a  nuKudamua  directed  to  the  court  below,  re- 
quiring him  to  enttftaiu  and  pass  on  the  mat- 
tw  preeoited  by  the  petitioner.  In  the  event 
the  decree  appealed  from  would  not  sui^tort 
an  appuL  Appeal  dlsmtssed,  ami  motisn 
for  mandamus  doiied. 

On  August  14,  1900,  B.  L.  Christopher,  as 
guardian  of  Viva  and  Estella  Stewart,  who 
were  the  sole  heirs  and  distributees  of  J. 
S.  Stewart,  deceased,  filed  a  petition,  address- 
ed to  the  judge  of  probate  of  Etowah  coun- 
ty, in  which  he  averred  that  said  J.  S.  Stew- 
art died  in  Qtowab  county  on  February  14, 
1802;  that  letters  of  administration  were 
granted  upon  his  estate  on  May  12,  1892; 
that  on  November  8,  1892,  said  estate  was 
declared  Insolvent,  and  on  December  18, 
1803,  the  administrator  of  said  Insolvent  e8< 
tate  was  appointed  and  entered  upon  the  dis- 
charge of  hla  duties;  tiutt  the  administrator 
of  said  insolvent  estete  has  never  made  any 
partial  settlement  of  said  estate,  and  that  no 
order,  decree,  or  action  had  been  taken  In 
aald  insolvent  estete  from  December  IS,  1893, 
up  to  tbe  time  of  filing  the  petition;  that 
said  estate  consists  of  personal  and  real  es- 
tete: that  many  claims  by  alleged  creditors 
were  filed  against  said  estete  after  the  de- 
cree of  insolvency;  that  these  claims  coo- 
Bisted  of  open  accounts,  steted  accounte, 
notes,  and  Judgmente,  but  none  of  them  were 
ever  allowed  by  the  court,  and  they  are  now 
barred  by  the  statute  or  Umltetions  of  three 
and  six  years.  It  was  further  averred  In 
the  petition  as  follows:  **Tbat  petitioner 
flies  objections  to  said  accounts,  which  ob- 
jections have  accrued  since  tbe  filing  of  said 
claims,  which  accounte  and  objections  are 
hereto  attached,  and  marked  'Exhibit  A,' 
and  prays  that  said  exhibit  be  made  a  part 
of  this  petition;  that  said  objections  are 
such  as  have  accrued  after  the  12  months  al- 
lowed for  filing  objections  to  such  claim 
under  section  313.  Code  ISOG  (section  2245. 
Code  1880)."  Tbe  pray«"  of  the  petition  was 
that,  after  due  notice  Issued  to  each  claim- 
ant, the  court  state  an  Issue  to  be  made  up 
between  each  of  said  claimants  and  the  petl- 
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tioner  to  try  the  correctness  of  said  claim, 
and  on  flnal  hearing  that  said  clalmB  be 
stricken  from  the  file.  To  each  of  the 
claims  set  ottt  In  Exhibit  A  to  the  petition 
the  petitioner  filed  sereral  gromida  of  objec- 
tion. Most  of  these  grounds  were  that  the 
respecttve  claims  were  barred  by  the  stat- 
ute of  nonclalms  or  by  the  statute  of  limita- 
tions of  three  and  six  years.  To  some  of 
the  claims  the  objection  was  Interposed  that 
they  bad  never  been  presented  to  the  admin- 
istrator or  filed  In  the  i^obate  court  wltbln 
nine  months  after  the  decree  of  InsotTency. 
In  many  of  the  objections  to  the  claims  It 
was  stated  that  "said  objection  has  accrued 
since  said  claim  was  filed."  The  creditors 
set  furtb  In  said  petition  separately  moved 
the  court  to  strike  said  petition  and  the  ob- 
jection from  the  file,  upon  the  following 
grounds:  "(1)  The  petition  shows  on  lt6  face 
that  the  objections  to  said  claims  come  too 
late.  (2)  The  petition  shows  on  Its  face  that 
the  estate  was  declared  insolvent  on  Novem- 
ber 8,  1803,  and  the  objections  were  filed  to 
tbe  claims  August  14.  1900.  (3)  The  peti- 
tion shows  on  Its  face  that  tbe  objections  to 
the  claim  were  not  made  In  twelve  months 
after  declaration  of  Insolvency,  and  that 
said  objections  did  not  accrue  after  twelve 
months  allowed  by  law  for  filing  objections 
to  said  claims.  (4)  The  statute  of  limita- 
tions is  no  defuse  to  claims  against  insol- 
vent estates  unless  raised  by  objections  filed 
withfn  time  allowed  by  law.  (5)  The  stat- 
ute of  nouclalm  Is  no  defense  to  claims  filed 
against  Insolvent  estates  unless  raised  by  ob- 
jections thereto  within  time  allowed  by  law. 
(6)  It  does  not  negative  the  fact  that  prior  to 
declaration  of  insolvency  the  claims  bad  been 
duly  filed  in  office  of  judge  of  probate,  as  re- 
quired by  section  133  of  Code  1890."  Upon 
the  submission  of  this  motion,  the  court  ren- 
dered a  decree  sustaining  the  motion,  and 
struck  tbe  petition  and  objection  from  tbe 
file.  From  this  decree  the  petitioner  appeals, 
and  nssigua  the  rendition  thereof  as  error. 
In  this  court  the  appellant  made  a  motion 
fur  a  mandamus  in  tbe  event  the  decree  ap- 
pealed from  would  not  support  an  appeal,  the 
mandamus  to  be  directed  to  the  Judge  of 
probate,  requiring  him  to  entertain  and  pass 
upon  the  objections  filed  by  the  ai^llant 

P.  B.  CuUi,  for  appellant  Dortcb  ft  Mar- 
tin, for  appellee. 

SHARPB,  J.  Appellee  advances  the  prop- 
osition that  an  appeal  In  this  case  is  un- 
authorized, and  we  think  It  Is  correct  Ap- 
pellant relies  on  subdivision  6  of  section  458 
of  the  Code,  which  provides,  among  other 
things,  for  an  appeal  "upon  any  Issue  as  to 
the  allowance  of  any  claim  against  insolvent 
estates."  Tbe  issues  so  mentioned  are  those 
which  may  be  tried  under  section  313  of  the 
Code,  whereunder,  "at  any  time  within  nine 
months  [twelve  months  under  the  Code  of 
1886  b^  governing  as  to  the  limitation  of 


time]  after  the  declaratl<m  of  Insoivency, 
the  administrator,  or  any  creditor,  heir,  lega- 
tee, dertaee,  or  dlstrlbntee  may  object  to  the 
aUoTrance  of  any  claim  filed  against  the  es- 
tate, by  filing  objections  thereto  In  writing; 
and  thereupon  the  court  must  cause  an  issue 
to  be  made  up  between  the  claimant  and 
objector,  in  which  issue  the  correctness  of 
such  claim  must  be  tried  as  in  an  action  at 
law.  If  required;  and  If  it  is  found  for  the 
claimant  to  the  whole  amount  thereof,  tbe 
same  must  be  allowed,  and  such  claimant  re- 
cover the  costs  of  the  trial  of  such  issue; 
but  If  against  the  claimant,  the  claim  must 
be  rejected,  and  the  party  contesting  recovers 
the  costs  of  the  trial  of  snch  issue."  Ob- 
jections which  under  this  section  must  be 
filed  within  the  prescribed  time,  and  which 
may  be  litigated  thereunder  to  a  flnal  deter- 
mination, are  those  questioning  the  merits 
or  validity  of  the  particular  claim  for  mat- 
ters apart  from  its  status  in  respect  of  lis 
filing.  Carhart  v.  Clark's  Adm'r,  SI  Ala. 
396;  Bartol  t.  Calvert,  21  Ala.  42.  Those 
which  go  to  defaults  In  filing  may  be  made 
at  any  time,  even  on  the  settlement,  for  a 
claim  not  filed  In  due  time  is  barred  by 
force  of  the  statute  of  nonclalms,  and  needs 
not  to  be  contested  on  special  issues  In  order 
to  exclude  It  from  participation  In  the  estate. 
But  where  the  claim  has  been  properly  filed 
a  failure  to  file  objections  within  the  time 
allowed  therefor  cuts  off  the  right  to  content 
it,  except  for  defenses  arising  after  that  time 
has  exph%d.  Thornton  v.  Moore,  61  Ala.  847; 
Thames  v.  Herbert,  Id.  340. 

The  objecti<ms  stricken  by  tbe  order  here 
complained  of  were  filed  more  than  six  years 
after  the  alleged  decree  of  insolvency.  Each 
objection  is  accompanied  by  a  statement  to 
effect  that  it  accrued  after  the  claim  was 
filed,  but  these  statements  do  not  bring  tbe 
ease  within  the  exception  recognized  In  the 
cases  last  referred  to,  since  the  exception  ap- 
plies onJy  where  the  matter  of  objection 
arose,  not  merely  after  the  claim  is  filed, 
but  after  the  expiration  of  the  time  allowed 
in  ordinary  cases  for  filing  objections.  Of 
these  objections,  those  based  on  the  ground 
that  claims,  after  being  filed,  became  barred 
by  the  general  statute  of  limitations,  are 
without  merit  As  to  claims  against  Insol- 
vent estates,  the  running  of  that  statute  is 
suspended  at  the  time  of  their  presentation. 
"Woodruff  V.  Winston,  68  Ala.  412;  Code,  Sf 
2817,  2818.  Usually  the  place  for  the  adju- 
dication of  such  claims  Is  in  the  probate 
court,  to  tbe  jurisdiction  of  which  they  are 
drawn  by  tbe  decree  of  insolvency  and  their 
filing. 

What  we  have  written  Is  not  by  way  of  re- 
viewing the  probate  court's  action,  but  to 
show  the  objections  were  not  such  as  Issues 
ought  to  have  been  formed  on,  and  that 
tbe  order  stilkiug  out  the  objections  was  not 
made  in  the  trial  of,  or  in  prevention  of,  any 
issue  of  any  claim  within  the  meaning  of 
tbe  statute  providing  for  appeals. 
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AppeDant  snbmitB  a  motion  to  be  acted  on, 
U  the  <Hrder  ia  held  not  ai^>ealable,  for  man- 
damos  to  require  the  probate  court  to  en- 
tertain and  posa  on  his  objectiwis.  The  pow- 
er of  tbis  court  to  grant  original  appUcationB 
for  mandamoa  Is  confined  to  cases  In  which 
no  other  court  has  Jurisdiction.  Code,  { 
3826.  The  probate  court  is  subject  to  man- 
damos  from  the  circuit  court  and  other 
courts  of  like  Jnrlsdlction,  and  for  that  rea- 
son, wittaont  regard  to  any  other,  the  writ 
cannot  be  granted  here.  State  T.  Hewlett. 
124  Ala.  471,  27  Soatta.  18;  Bamagnano  t. 
Crook,  88  Ala.  450,  7  South.  247;  State  T. 
WUlInms,  68  Ala.  811;  Ex  parte  Pearson, 
76  Ala.  521;  Bx  parte  Rossell,  29  Ala.  717. 

I^t  the  attempted  appeal  be  dismissed, 
and  the  motion  for  mandamus  be  orermled. 


HAMILTON  et  al.  t.  MAXWELL. 

ISapreme  Court  of  Alabama.   April  24,  1902.) 

APPEAL  —  MOTIONS  —  BILL  OF  EXCBI»TI0N8  — 
RECORD-WRONGFUL  ATTACHMENT-SUIT  ON 
BOND  —  EVIDENCE  —  DAMAGES  —  BXCESSIVB 
CHARACTKR-QUKSTION  FOR  JURY. 

1.  When  a  motion  la  not  incorporated  in  the 
lull  of  exceptions,  the  ruling  of  tne  court  on  it 
will  not  be  reviewed. 

2.  The  detision  of  the  trial  court  In  over- 
mlhiff  a  motion  will  be  afflrmed^  though  the 
motion  is  incorporated  in  the  bill  of  exce^- 
tioni,  when  the  record  fails  to  Bet  out  the  eri- 
dence  introduced  in  support  of  it 

3.  In  an  action  for  wrongful  attachment, 
vliere  it  was  abowu  that  no  writ  of  attach* 
uient  was  on  file,  the  admission  in  eTldence 
of  motions  plaintiff  in  the  original  suit  to 
fiubstitate  the  writ  of  attachment,  aud  for  an 
«r<lpr  directing  the  sheriff  to  sell  the  property 
levied  upon  under  the  writ,  and  the  order  of 
the  court  thereon,  was  competent,  as  showing 
that  plaintiff  therein  recognized  the  validitj 
of  the  levy  of  the  writ  of  attachment. 

4.  In  an  action  for  wrongful  attachment,  It 
was  shown  that  uo  writ  of  venditioni  exponas, 
issued  in  compliance  with  the  judgment  for 
the  plaintiff  in  the  original  suit,  was  on  file. 
The  clerk  of  the  drcnit  court,  his  deputy,  and 
the  clerk  of  the  sheriff  each  testified  that  they 
had  made  diligent  search  for  the  writ  in  the 

{ilaces  where  such  papers  were  usaally  kept, 
>Dt  had  been  unable  to  find  It  Held,  that  the 
evidence  authorised  the  introduction  of  sec- 
ondary evidence  of  the  contents  of  the  writ 

5.  It  was  also  shown  that  the  aflSdavit  for 
the  writ  of  attachment  and  the  bond  sued  on 
were  dated  August  27,  18&1;  that  the  writ 
was  issued  by  a  justice  of  the  peace,  returna- 
ble to  the  fall  term,  18f>4.  of  the  circuit  court 
The  motions  by  plaintiff  in  the  attachment 
«ait  to  substitute  the  writ  of  attachment  and 
for  an  order  directing  the  sheriff  to  sell  the 
property  levied  <Mi,  set  forth  the  above  facts. 
Hffd,  that  the  evidence  showed  that  the  writ 
of  venditioni  exponas  grew  oot  of  the  attach- 
nir-ut  suit  mentioned  in  the  bond  sued  on. 

(I.  A  general  objection  to  all  of  the  testi- 
uony  of  a  witness  is  properly  overruled  when 
a  part  of  it  la  competent. 

I.  The  motion  for  a  new  trial  in  an  action 
for  wrongful  attachment  should  have  been 
mnted  where  defendant's  uncontradicted  evi- 
dence showed  a  aet-off  to  the  amount  of  $275, 
and  plaintiff's  testimony  showed  actual  dam- 
ages of  f3ti6,  which  was  disputed,  and  the 
Jury  assessed  the  damages  at  9258;  the  ver- 
dict tieing  exorbitant 

&  In  an  action  fOr  wrongful  attadunent,  the 


gaestlon  whether  the  attachment  was  wrong- 
fully  sued  out  is  for  the  Jury. 

Appeal  from  circuit  court,  St.  Oalr  county; 
John  Pelham,  Judge. 

Action  by  M.  L.  Maxwell  against  Newton 
O.  Hamilton  and  another.  Judgment  for 
plaintUF,  and  dtfendants  appeal.  Reversed. 

This  was  an  action  brought  by  the  ap- 
pellee, M.  L,  Maxwell,  against  Newton  O. 
Hnmllton  and  J.  W.  HamUton.  The  com- 
plaint counted  upon  the  breadi  of  an  at- 
tachment bond,  and  sought  to  recover  dam- 
ages for  the  wrongful  suing  out  of  an  at- 
tachment by  the  defendants,  who  executed 
the  bond  sued  on.  The  defoidants  moved 
the  court  to  require  tiie  plaintiff  to  pay  tiie 
costs  whlcb  had  accrued  on  the  former  ap- 
peal In  this  cause,  which  had  been  decided 
by  the  supreme  court  against  the  present 
plaintiff,  and  that  the  plaintiff  be  required 
to  reimburse  the  defendants  for  the  pay- 
ment of  said  costs,  which  they  bad  beeu 
compelled  to  pay,  before  the  plaintiff  be  al- 
lowed to  further  proceed  In  this  suit  This 
motion  appears  as  a  part  of  the  record  cop* 
led  In  the  transcript  and  Is  not  shown  by 
the  bill  of  aceptlons,  and  there  is  no  evi- 
dence relating  to  said  motion  shown  In  the 
transcript  This  motion  was  overruled. 
The  d^endanta  pleaded  the  genaal  Issue  and 
several  pleas  of  set-off,  In  which  they  claim- 
ed that  the  plaintiff  was  Indebted  to  them 
In  the  sum  of  V275.22.  Upon  Issue  Joined 
upon  these  pleas,  the  trial  was  had.  Upon 
the  trial  the  plaintiff  offwed  In  evidence  the 
bond  sued  on.  It  being  shown  to  the  court 
that  there  was  no  writ  of  attachment  on 
file,  purpcMtlng  to  have  beat  issued  under 
deed  by  virtue  of  the  attachmoit  bond,  tbe 
plaintiff  offered  In  evidence  a  motion  made 
by  tbe  defendant  N.  O.  HamUton,  as  plain- 
tiff In  the  original  attachment  ani^  In  which 
be  asked  for  an  order  allowing  the  plaintiff 
In  said  attachment  suit  to  substitute  the 
original  attachmrat  writ  Issued  by  the  Ju»- 
tlce  of  the  peace  before  whom  the  attach- 
ment was  sued  out,  and  made  returnable  to 
the  circuit  court  in  favor  ofS.  O.  HamUton 
and  J.  W.  Hamilton,  against  the  plaintiff  in 
the  present  suit  The  plaintiff  then  offored 
In  evidence  the  motion  made  by  the  defend- 
ant in  said  attachment  suit  in  which  he 
asked  Uut  tbe  sberlfl  be  ordoed  to  take 
Into  his  possession  and  s^  the  pwsonal 
in-opert7  which  had  been  levied  upon  imder 
the  writ  of  attachment  sued  out  by  him 
against  the  plaintiff  In  tbe  in'esent  suit  The 
defendants  objected  to  tbe  introduction  in 
evidence  of  this  motion  vpon  the  foUowlngr 
grounds:  (1)  That  It  was  Illegal  and  Incom- 
petent evidence;  (2)  it  was  not  shown  that 
any  writ  ot  attachment  was  ev&e  Issued  by 
virtue  of  said  attachment  bcmd;  (3)  it  was 
not  shown  that  said  motion  portalned  to  the 
same  matter  of  objection  as  was  expressed 
In  said  bond.  The  court  overruled  this  ob- 
jection, and  permitted  the  motion  to  be  in- 
troduced in  evidence,  and  to  this  ruling  tbe 
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lief  end  ants  Mj  excepted.  Thereupon  the 
plaintiff  offered  In  erldence  the  lodgment  en- 
try of  the  court  upon  said  motion  asking  for 
the  Bale  of  the  property.  This  Judgment  or- 
dered that  the  venditioni  exponas  be  Issned- 
The  defendants  objected  to  the  introduction 
In  erldence  of  this  Judgment  entry  npon  the 
same  grounds  Interposed  to  tbe  introduction 
of  the  motion.  The  court  overrnled  the  mo- 
ttoD,  and  the  defendants  doly  excepted.  It 
was  then  shown  to  the  court  that  there  was 
no  writ  of  Tendltioni  exponas  or  other  ap- 
propriate writ  on  file,  purporting  to  have 
been  Issued  by  virtue  of,  or  in  compliance 
with,  the  mandate  of  said  Judgment,  and 
thatt  If  any  such  writ  had  been  Issued,  it 
was  lost,  and  could  not  b«  found  after  dlll> 
gent  search  therefor.  The  plaintiff  Intro- 
duced the  cleric  of  the  circuit  court,  the  dep- 
uty cl«-k,  and  the  sheriff  of  the  court,  each 
of  whom  testified  that  they  bad  made  dlli* 
gent  search  for  the  writ  of  vexidltloni  ex* 
ponas  Issued  upon  said  Judgment  in  the 
places  where  such  papers  were  usually  k^tt, 
and  where  they  would  expect  to  find  them, 
and  that,  after  such  diligent  search,  they  had 
been  unable  to  find  them.  The  sheriff  of 
■aid  county  testified  to  the  fact  that  the 
writ  of  venditioni  exponas  In  favor  of  the 
defendant  N.  O.  Hamilton  and  against  the 
plaintiff  in  the  present  suit  was  issued  out 
of  the  circuit  court,  and  waa  delivered  to  him 
for  execution,  and  that  under  said  writ  he 
had  made  a  sale  of  tbe  t^'oper^  as  ordered. 
He  also  testified  substantiaily  to  the  con- 
tents of  said  writ  of  venditioni  exponas. 
Defendants  moved  to  exclude  from  the  Jury 
the  evidence  of  the  witness  and  tbe  sheriff 
relating  to  bis  liaving  taken  possession  and 
sale  of  the  property  of  the  plaintiff  under 
the  writ  of  venditioni  exponas  upon  the 
grounds  (1)  that  it  waa  not  shown  that  said 
writ  was  In  any  way  connected  with  or 
grew  out  of  the  attachment  suit  mentlcmed 
in  the  attachment  bond  sued;  and  (2)  be- 
cause such  testimony  was  Illegal  and  incom- 
petent The  court  overruled  the  objection, 
and  the  defendants  duly  excepted.  The  plain* 
tiff,  as  a  witness  In  bis  own  bduUf,  testified 
that  prior  to  the  levy  of  the  writ  of  attach- 
ment he  was  engaged  In  the  sawmill  busi- 
ness; that  on  the  morning  of  August  27, 
\8&i,  he  was  t^ei'atlng  a  sawmill,  when  N. 
O.  Hamilton,  one  of  the  plaintiffs,  from  whom 
he  rented  said  sawmill,  came  to  tbe  plain- 
tiff's place  of  business  and  demanded  the 
payment  of  the  rent;  that  he  told  Hamilton 
that  he  did  not  have  the  money,  but  would 
pay  him  in  lumber;  that  Hamilton  agreed 
to  take  the  lumber,  but  that  they  could  not 
agree  as  to  the  value  of  said  lumber:  and 
that  thereupon  It  was  agreed  between  them 
that  It  should  be  left  to  two  persons  to  de- 
cide the  value.  The  defendants  objected  to 
all  of  this  testimony  of  the  plaintiff  upon 
the  gromid  that  it  was  illegal  and  Incompe- 
tent and  Irrelevant.  The  court  overruled 
the  objection,  and  the  defendant!  duly  ex- 


cepted. The  idaintlff  tiien  Introduced  evi- 
dence tending  to  show  the  levy  of  the  at- 
tachment upon  this  property,  and  that  thm 
was  no  ground  tor  the  levy  as  set  forth  tn 
the  affidavit,  which  recited  that  the  plaintiff 
was  fraudulently  disposing  of  his  property. 
The  defendants  introduced  evidence  tending 
to  show  that  there  was  soine  ground  for  the 
defendants  believing  that  the  plaintiff  was 
disposing  of  ills  pn^wrty  other  than  In  Ihe 
regular  course  of  business.  The  defendants 
also  introduced  other  evld^ce  tending  to 
support  the  ideas  of  set-off.  The  evidence 
relating  to  the  pleaa  of  set-off  is  sufficiently 
stated  in  the  opinion.  The  defendants  re- 
quested tbe  court  to  give  to  the  Jury  several 
written  charges,  among  which  was  the  gen- 
eral affirmative  charge  In  favor  of  the  de- 
fendants. The  court  refused  to  give  each  of 
these  charges,  and  the  defendants  separate- 
ly excepted.  The  opinion  on  the  present  ap- 
peal renders  it  unnecessary  to  set  out  the 
facta  in  detail.  The  Jury  returned  a  ver- 
dict la  favor  of  tlie  plaintiff,  assessing  his 
damages  at  9258.38,  and  Judgmoit  was  ren- 
dered accordingly.  The  defendants  made  a 
motlcm  for  a  new  trial,  upon  the  grounds 
tlmt  the  verdict  of  the  Jury  was  contrary  to 
the  law  and  the  evidence,  and  upon  the  fur- 
ther ground  that  the  v^dlct  of  the  Jury  was 
exorbl^nt.  This  motion  was  overruled,  and 
the  defendants  duly  excepted.  The  defend- 
ants appeal,  and  assign  as  errors  tiie  several 
rulings  of  the  trial  court  to  whidi  exceptlonB 
were  reserved. 

M.  M.  Smith,  for  appellants.  Jaa.  A.  Ebn- 
bry,  for  appellee. 

TYSON,  J.  The  motltm  to  require  plain- 
tiff to  pay  certain  costs,  as  a  condition  to  a 
further  prosecution  of  his  action,  la  not  In- 
corporated in  the  bill  of  exceptions.  Tbe 
action  of  tbe  court  thereon  Is  not,  therefore, 
revlsable.  Ewhig  v.  Wofford,  122  Ala.  439. 
25  South.  251,  and  authorities  cited.  Be- 
sides, the  record  falls  to  set  out  the  evi- 
dence introduced  In  support  of  the  motion, 
if  any  was  introduced.  So  if  the  motion  ap- 
peared in  tbe  blU  of  exceptions,  with  no 
proof  of  the  facts  alleged  in  It  appearing  in 
the  record,  we  would  be  compelled  to  sus- 
tain the  rulings  of  tbe  court  overruling  It. 

The  trial  court  committed  no  error  in  re- 
fusing to  exclude  the  motion  of  defendants, 
made  In  the  attachment  suit,  to  substitute 
the  writ  of  attachment,  and  for  a  writ  of 
venditioni  exponas  directing  the  sheriff  to 
sell  the  property  levied  upon,  as  shown  by 
the  writ  of  attachment,  nor  in  refusing  to 
exclude  the  order  of  the  court  thereon. 
These  records  were  clearly  competent  to 
show  the  recognition  by  defendants  of  tbe 
validity  of  the  levy  of  the  writ  of  attach- 
ment by  the  constable,  and  to  preclude  them 
from  attacking  It  for  Invalidity.  Having; 
represented  to  the  court  by  motion  that  tbe 
attachment  had  been  levied,  and  having  pro- 
cured from  the  court  an  wder  of  sale  for  the 
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IHtiperty,  they  caoDot  be  aDowed  to  aTall 
tbemadTes  of  the  invaUdlt?  of  that  lery. 
HamUtan  t.  Maxwell,  11»  AJsl  26.  24  Soatb. 
769. 

We  are  dearly  of  the  (^hilon  that  a  suffi- 
cient predicate  was  laid  tat  the  introduc- 
tloD  of  secondary  eridence  of  tiie  contents 
of  the  venditioni  exponas  and  of  Its  levy. 
Nor  iras  there  any  merit  In  the  objection 
that  the  writ  of  Tenditionl  exponas  is  not 
shown  to  have  been  in  any  way  connected 
with,  or  to  bare  grown  out  of,  the  attach- 
ment suit  On  this  point  we  need  only  refer 
to  the  fact  that  the  affidavit  for  the  writ  of 
attacbment  and  the  bond  upon  which  the 
suit  Is  broDgbt  both  bear  date  August  27, 
ISM,  and  show  tbat  the  writ  was  Issued  by 
B.  B.  aayton,  J.  P.,  retornable  to  the  fall 
term.  18M,  of  the  cfrcnit  conrt  of  St  Glnit 
cooaty.  which  facta  are  also  shown  by  the 
motion,  and  the  order  of  the  court  thereon 
granting  the  writ  of  venditioni  expcuias. 

We  are  nnable  to  determine  from  the  ob- 
jectloD  and  motion  what  portion  of  Max- 
well's, testimony  was  objected  to.  Clearly,  a 
part  of  It  was  entirely  competent.  The  court 
below  was  under  no  duty  to  separate  the 
legal  or  competent  from  the  illegal  or  Incom- 
petent; and  the  objection,  failing  in  this 
req)ect.  was  properly  ovemiled. 

On  former  appeal  in  this  case  (Hamilton  v. 
Maxwell,  supra)  It  was  held  that  no  ex- 
emplary, vindictive,  or  punitive  damages  are 
recoverable  nndeir  the  complaint  So,  then, 
the  i^alntlfl  can,  of  coarse,  recover  only  ac- 
tual damages.  The  defendants  filed  a  plea 
of  set-off,  npMi  which  issne  was  taken;  and 
the  evidence,  wlthoot  conflict  snppwts  the 
plea,  to  the  extent  of  ^5.22.  The  actual 
damages  shown  by  plaintiff's  testimony  to 
have  been  sustained  by  him  amount  to 
9306^.  about  which  then  Is  swions  dis- 
pute in  the  evidence.  The  verdict  of  the 
jury  sssessed  the  plaintiff's  damages  at 
9258.38.  The  motion  for  a  new  trial,  the 
overruling  of  which  fs  assigned  as  error, 
should  have  been  granted  upon  the  ground, 
assigned  In  It  that  the  damages  assessed 
by  the  jury  were  exorbitant 

We  do  not  wlBh  to  be  understood  as  com- 
mitting ourselTos  to  tbe  merltOTiousncss  of 
the  defendants'  plea  of  set-off.  Hundley  v. 
Ghadlck,  10»  Ala.  575,  19  South.  &i5;  Painter 
T.  Munn.  117  Ahi.  322,  23  South.  83,  67  Am. 
St  Bepu  170.  We  express  no  opinion  on  that 
point  It  Is  not  raised,  since  the  plea  was 
made  material  by  issue  having  been  taken 
ni>oo  it  We  also  entertain  the  opinion  that 
whether  the  attachment  was  wrongfully  sued 
oat  was  a  question  of  fact  for  the  deter- 
mination of  the  Jury.  The  genial  affirma- 
tive charge  requested  by  defoidants  was 
pcoperly  refused. 

Beversed  and  remanded. 

DO  WD  ELL  and  SHABPE,  JJ.  If  what  Is 
■aid  in  the  opinion  is  to  be  construed  as 
Intlmtt'ng  tbat  the  plea  oi  set-off  is  not  a 


proper  one  In  this  action,  we  wish  to  be  un- 
derstood as  not  concurring  In  such  Intima- 
tion. The  question  not  being  raised,  any 
expression  of  opinion  concerning  the  merits 
or  demerits  of  the  plea  would  be  mere 
dtctmn. 


PIONBER  HIN.  ft  MFG.  CO.  v.  TOOMAS. 
(Supreme  Court  of  Alabama.   April  2i.  1902.) 

MASTER  AND  SERVANT— COAL  MINE-UNSAFB 
WORKING  PLACE— ASSUMPTION  OF  RISK— 
nUTrES  ONDERTAKKN  BY  SERVANT— NEGLI- 
QENCE. 

1.  Plaintiff  was  engaged  in  driving  a  head- 
way In  defendant's  coal  mine,  and  was  char- 
ged with  the  duty  of  pulling  down  or  bracing 
up  loose  rocks  in  the  ceiling  of  such  beading. 
There  were  employes  with  superior  author!^ 
over  plaintiff,  (diarged  with  general  snperin- 
teudeuce  of  the  work,  but  plaintiff  was  pri- 
marily charged  with  the  duty  of  seeing  that 
the  roof  of  the  heading  was  safe,  and  about 
an  hour  before  he  was  injured  one  of  his  supe- 
riors warned  him  that  the  ceiling  of  the  bead- 
ing was  unsafe,  and  directed  him  to  secure  it 
which  be  expressly  promised  to  do.  Having 
failed,  however,  to  regard  this  warning,  a 
rock  fell  and  injured  him.  Held,  that  plaintiff 
could  not  rec'over. 

2.  Plaintiff  and  another  were  driving  a  head- 
ing in  defendant's  mine,  and  were  charged 
with  tbe  duty  of  pulling  down  or  timbering 
up  loose  i-ocks.  After  driving  the  heading 
several  feet  and  timbering  up  one  rock,  they 
drove  it  a  few  feet  past  the  timbering,  thus 
partly  uncovering  another  rock.  Plaintiff  was 
then  ordered  to  cut  off  a  comer  several  feet 
short  of  the  last  rock,  and  his  fellow  worker 
continued  to  drive  the  heading,  thus  further 
uocovering  the  rock,  and,  while  plaiutifC  was 
passing  under  it  to  get  a  sledge  from  his  fel- 
low worker,  it  fell  and  injured  him.  Hald, 
that  It  was  as  much  plaintiff's  duty  as  that  of 
his  fellow  worker  to  see  that  the  rock  was 
safe,  and  In  failing  to  perform  sadi  duty  he 
was  guilty  at  such  n^igence  as  would  pre- 
clude a  recovery. 

Appeal  from  chxiuit  court;  Jeffa>son  coon- 
ty;  A.  A.  C!oIeman,  Judge. 

Action  by  Herbert  A.  Thomas  against  the 
Pioneer  Mining  &  Manufacturing  Company. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.  Reversed. 

This  action  was  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  sustained  by  the  plaintiff  on  account 
of  alleged  defects  in  the  condition  of  the 
ways,  works,  machinery,  or  plant  of  the  de- 
fendant said  inJurlcB  being  sustained  by  the 
plaintiff  while  engaged  In  the  defendant's 
coal  mines.  The  damages  claimed  In  the 
complaint  were  ?15,000,  and  It  was  alleged 
In  the  complaint  that  tbe  Injuries  were  in- 
flicted by  reason  of  a  rock  falling  from  the- 
roof  of  the  mine  upon  the  plaintiff.  The  al- 
legations of  negligence  contained  In  the  com- 
plaint were  as  follows:  "Plaintiff  alleges  that 
sold  part  of  said  top  or  roof  fell  as  afore- 
said, and  plaintiff  suffered  said  Injuries  and 
damages  by  reason  and  as  a  proximate  con- 
sequence of  a  defect  In  the  condition  of  the 
ways,  works,  machinery,  or  plant  connected 
with  or  used  In  the  said  business  of  defend- 
ant, wlilch  said  defect  arose  from  or  had  not 
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been  discovered  or  remedied  owing  to  the 
negligence  of  d^endant,  or  of  aome  peraoa 
In  the  service  w  employment  of  defendant 
and  Intrusted  by  It  with  the  duty  of  seeing 
that  said  ways,  wwks,  machinery,  or  plant 
were  In  proper  condition,  tIs.,  the  roof  or- 
top  of  aald  mine,  or  the  part  thereof  which 
fell  as  aforesaid  was  loose  or  othwwlse  In 
danger  of  falling."  The  defendant  pleaded 
the  general  Issue  and  sevaal  special  pleas, 
setting  up  the  plalntlfTa  contributory  negli- 
gence. The  facts  are  sufficiently  stated  in 
the  opinion.  Among  the  charges  requested 
by  the  defendant,  to  the  refusal  to  give 
each  ot  which  the  defradant  s^uirately  ex.- 
cepted,  was  the  general  affirmative  charge 
In  its  behalf.  There  were  verdict  and  Judg- 
ment in  favor  of  the  plaintiff,  assessing  the 
damages  at  $2,600.  The  d^endant  appeals, 
and  assigns  as  error  the  several  rulings  of 
the  trial  court  to  which  exceptions  were  re- 
served. 

Walker,  Tillman,  Campbell  &  Porter,  for 
appellant  Bowman  ft  Horsh,  for  appellee. 

McGLELLAN.  0,  J.  Action  by  Thomas 
against  the  Pioneer  Mining  &  Manufacturing 
Company,  sounding  In  damages,  for  personal 
Injuries  sustained  by  plaintiff,  an  employ^ 
of  the  defendant,  through  an  alleged  defect 
in  the  omdition  of  the  ways,  works,  etc,  of 
the  defendant  'The  defect  counted  on  and 
from  which  the  injuries  resulted  was  In  the 
roof  of  a  "heading"  leading  off  from  title 
main  sl<^  In  defendanfs  coal  mine.  The 
plaintiff  and  one  Lamble,  hirelings  of  de- 
fendant, had  been  set  by  the  company  to 
drive  this  heading,  and  they  were  at  work 
upon  It  when  rock  fell  from  Its  roof  onto 
plaintiff  and  Injured  him.  We  state  the  mat- 
ter thus  advisedly.  We  find  no  conflict  In 
the  evidence  to  the  establishment  of  the 
facts  we  have  stated.  Not  only  had  plain- 
tiff, along  with  Tumble,  been  set  to  do  this 
work,  but  all  the  time  up  to  the  falling  of  the 
roof  they  had  each  been  engaged  upon  it; 
and  at  the  very  moment  of  the  fall  of  the 
roof  the  plaintiff  was  immediately  under  the 
falling  rock,  engaged  In  an  act  which  was 
as  much  a  part  of  the  work  he  had  been 
put  to  do  and  was  engaged  in  doing  as  any- 
thing else  he  or  Lamble  had  done  In  carrying 
out  their  orders  to  drive  this  heading.  The 
evidence  Is  also  undisputed  that  it  was  the 
duty  of  both  Lamble  and  plaintiff  In  driving 
that  heading  to  constantly  test  the  roof 
left  above  the  entry  for  loose  or  dangerous 
rocks  or  other  substances  liable  to  fall  from 
the  roof — or  celling,  perhaps  more  accurately 
—to  the  floor,  and,  upon  finding  any  such 
rock  or  other  substance,  their  fiuther  duty 
was  to  pull  down  the  same,  or  to  brace  it 
up  by  timbers  which  would  securely  hold 
it  In  place.  And  while  there  were  persons 
in  the  employment  of  the  company  superior 
in  authority  to  these  men,  whose  duty  It 
was  In  a  general  way  to  superintend  the 


work  and  see  that  it  was  pn^erly  done,  these 
two  men  Oplalntlff  and  Lamble)  were  the 
persona  primarily  duuged  by  the  company 
with  the  duty  of  seeh^  to  It  that  the  roof 
of  this  heading  was  kept  In  proper  and  safe 
condition.  This  duty  was  as  much  upon 
plaintiff  as  npcm  Lamble.  Both  plaintiff  and 
Lamble  within  the  hour  had  been  specially 
warned  by  a  supoior  vmplov^  of  d^end- 
ant  and  charged  to  look  well  to  the  secmrily 
of  the  roof  of  the  headbig,— the  roof  wtilcb 
was  then  dangerous,  and  tills  to  common  ob- 
servaticm,  and  a  part  of  which  subsequently 
fell  upon  and  Injured  the  plaintiff;  and  not 
only  so,  but  the  plaintiff  had  then  expressly 
recognized  and  accepted  this  warning  and  di- 
rection as  being  addressed  to  him,  and  prom- 
ised to  act  in  line  with  it  Tet  notwith- 
standing the  duty  ot  plaintiff  as  -well  as 
I.amhie  to  constantly  see  tiiat  the  roof  of  the 
heading  was  in  pr<^>er  and  safe  condition, 
and  notwithatanding  they  liad  both  been  spe- 
cially charged  anew,  to  a  diligent  perform- 
ance of  this  du£y  less  than  an  hour  before 
the  roof  fell,  both  the  plaintiff  and  Lamble 
negligently  failed  to  perform  and  discharge 
tills  plain  du^  Imposed  upon  them  and  un- 
dertaken by  them  primarily  for  their  own 
protection,  and  in  direct  consequence  of  this 
failure  of  duty  on  the  part  of  plaintiff  a 
large  flake  of  rock  fell  from  the  roof  on  him, 
and  inflicted  the  injuries  ot  which  he  now 
complains. 

That  the  plaintiff  cannot  recover  on  the 
state  of  facta  we  have  set  forth  is  altogether 
clear,  and  is  admitted  by  counsel  for  appel- 
lee, who  in  their  brief  say:  "We  recognize 
the  rule  that  If  the  Injured  employ^  Is  blm- 
self  the  agent  through  whom  the  employe 
undertakes  to  see  that  the  ways,  works,  etc., 
are  In  proper  condition,  and  the  employ^ 
undertakes  that  responsibility,  he  cannot  com- 
plain." But  It  is  insisted  for  appellee  that 
the  facts  are  not  as  we  have  stated  them, 
and  reliance  Is  bad  upon  the  testimony  of 
plaintiff  to  the  effect  that  it  was  Lnmbie's, 
and  not  his,  duty  to  see  that  the  roof  of  the 
heading  at  the  particular  place  from  which 
the  rock  fell  was  In  proper  condition.  All 
this  testimony  of  the  plaintiff,  however,  is 
patently  a  mere  conclusion  of  his  from  his 
gratuitous  and  unfounded  assumption  tbat 
he  and  Lamble  were  not  working  together  in 
tills  heading  at  the  time  the  rock  fell,  and 
that  he  did  not  cut  the  coal  from  beneath 
this  part  of  the  roof,  and  hence  that  It  was 
not  his  duty  to  knock  down  or  timber  up  the 
rock.  The  evidence  was  that  when  plaintiff 
and  Lamble  were  put  to  work  at  that  place 
they  jolntiy  began  to  drive  the  heading  at 
right  angles  to  the  slope;  that  after  driving 
it  tbus  four  or  five  feet  plaintiff  discovered 
a  threatening  condition  of  the  roof,  and 
at  tbat  point  inserted  a  timbo^  brace  under 
It;  that  afterwards  they  continued  to  drive 
this  heading  two  or  three  feet  beyond  this 
timber,  thus  uncovering  the  faulty  roof  for 
tliat  distance  beyond  the  brace.  Then  plain- 
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tlir  waa  directed  to  cut  off  tbe  upper  cor- 
ner of  this  right-angle  entry,  bo  bb  to  make 
room  for  a  tramway  to  curve  Into  the  en- 
try from  the  main  slope.  He  had  been  apon 
tlilB  part  of  the  heading  probably  a  day 
nben  he  "was  injured.  Meantime  Lambie 
bad  continued  driving  the  entry,  and  had  cut 
out  the  coal  from  under  the  rock  roof  to  a 
(Ustance  of  eight  or  ten  feet  beyond  the  tlm- 
Iwr  brace  above  referred  to,  further  uncov- 
ering tbe  rock  that  felL  Neither  he  nor 
plaintiff  had  put  in  any  additional  timber, 
uud  neither  of  them  had  tested  the  roof, 
which  the  evidence  shows  was  easy  to  be 
done  by  striking  agalnat  it  with  a  pick  or 
hammer.  Just  before  and  at  the  time  the 
rock  fell  Tumble  was  working  several  feet 
beyond  It.  Just  before  It  fell  plaintiff  was 
KTorking  several  feet  short  of  It,— betwe^ 
it  and  tbe  slope.  Each  of  them  occasionally 
reciulred  a  sledge  hammer  in  their  work. 
One  such  hammer  had  been  provided  by  the 
company.  This  was  last  used  by  Lambie, 
and  was  in  that  part  of  the  entry  where  he 
was  working.  FlalntUf  having  occasion  for 
the  hammer,  it  was  a  part  of  his  work  In 
the  heading  to  go  and  get  it  He  was  en- 
fftxSPA  In  this  particular  work,  going  to  fetch 
the  hammer,  when  the  rock  f^  upon  him 
from  the  roof.  These  facts  are  uncontxo- 
verted.  It  Is  entirely  clear,  we  think,  that 
ihey  furnish  no  sort  of  basis  for  the  deduc- 
tion and  conclu^on  of  the  plaintiff  as  a  wit- 
ness that  it  was  not  bis  doty  to  see  that 
the  roof  vaa  In  proper  condition.  He  was 
working  Immediately  under  the  rock  at  the 
moment  of  Its  fall.  Just  before  Its  fall  he 
nas  working  several  feet  from  It  So  was 
ramble.  Both  he  and  Lambie  had,  each  In 
part,  cut  the  coal  from  under  this  rock. 
There  Is  Jnst  as  mnch  nxmi  to  say  that  It  was 
not  Lamble's  dnty  to  pull  down  or  brace 
this  rock  as  there  Is  to  aay  that  It  was  not 
plaintiff's.  There  Is  no  room  to  say  that  It 
was  not  the  duty  of  each  and  both.  We  con- 
clude, therefwe,  that  tbe  plalntlflTs  Injuries 
xtvn  due  to  bis  own  negllgoice,  on  the  nn- 
extroverted  proof  In  the  case^  and  that  tbe 
ojort  sbooM  have  givm  the  afflrmatiTa 
cliarge  requested  by  the  defendant 
Reversed  and  remanded. 


(107  L«.) 

BILLET  V.  TIMES-DEMOCRAT  PUB.  CO. 

(No.  13,T38.)i 

(Supreme  Court  of  LonlBlana.    Jan.  20,  1902.) 

LIBEL  — PRrVILEOBD  COMMUNICATION  —  E VI- 
OBNCB-PLBADINO— AMENDMENT— RB- 
POHTS  OF  POLICE  OFFICERS. 

1.  Id  an  action  for  damages  for  lib^,  where 
"priTileee"  Is  set  up  ae  a  defense,  the  evidence 
should  be  confined  to  the  question  of  privileee 
ve)  nou,  save  in  so  far  as  it  may  be  admisrible 
ill  mitigation  of  damages. 

2l  in  tiuch  a  case,  an  amendment  setting  up 
tlie  troth  of  the  alleged  libel  In  justification 
may  be  allowed,  if  the  offer  to  amend  be  rea- 
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sonable  as  to  time.  The  defense  Is  not  Incon- 
si^tl■nt  with  that  of  "privilege,"  and  there  Is 
uo  (.-liunfre  of  issae  in  tne  sense  of  substituting 
oue  issue  for  another. 

3.  ICcports  made  by  police  and  detective  offi- 
cers to  tbeir  superiors,  and  iuscrilied  in  books 
kept  for  that  purpose,  are  not  judicial  pro- 
ceedings, and  no  privilege  protects  their  publi- 
cation.    Nor  does  anj;  privilege  protect  the 

Sublication  of  the  opinions,  suspicions,  or  de- 
nctions,  of  such  officers,  otherwise  imparted, 
whether  to  their  superiors  or  to  other  persons. 
Breanx,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Thomas  0.  W.  Ellis,  Judge. 

Action  by  E.  A.  BUIet  against  tbe  Times- 
Democrat  Publishing  Company.  Judgment 
for  defendant  Plaintiff  appeals.  Reversed. 

D.  M.  and  Allan  Sholars,  for  appellant. 
Lawrence  CDonnell  (Denfigr^  Blair  ft  De- 
n^gre,  of  counsel),  tox  appellee^ 

Statement. 

MONHOE,  J.  PhUntiff  sues  for  damages 
for  Injury  allied  to  have  been  snstalned  by 
reason  of  the  publication  In  tbe  llmee-Demo' 
crat  a  newspaper  owned  and  contrdled  by 
the  defendant,  of  the  fcdlowlng  article,  which 
he  alleges  Is  malicious,  wanton,  and  defama- 
tory, to  wit:  "Lost  Money  Found— The  $C00 
Which  Mysteriously  Dlsapjwared  from  Bfin. 
Behm's  Safe  Strangely  Recovered.  A  case 
where  great  protestattons  of  love  and  breach 
of  trust  figured  was  developed  last  Sunday, 
when  the  local  police  authorities,  especially 
tbe  d^ectlves,  commnnicated  with  by 
Emile  A,  BlUet,  who,  In  partnanUp  with 
Mrs.  Louis  J.  B^m,  conducts  a  gncerj  €»• 
taUlsbment  at  tbe  comer  of  Fbrst  and  Drya- 
des  streets.  BlUet  tolepboned  to  the  pidlce 
beadqnartas  tbat  a  safe,  whlcb  bad.  be  al* 
leges,  carelessly  been  left  open,  was  rifled 
of  a  sum  aggregating  (SOO.  The  mysterlotis 
manner  In  which  tbe  sum  bad  beoi  stolen, 
and  tbe  vety  unsatisfactory  way  be  went 
about  ezplabiing  the  matter  to  Detectives 
Stobbs  and  De  Bance,  aroused  thebr  suspi- 
cions as  to  the  real  thief,  and  it  was  not  very 
long  before  they  became  conrlnced  of  tbe 
fact  tbat  Billet  waa  the  one  who  bad  appnn 
prlated  tbe  9500.  Billet  lu  explaining  the 
robbery  to  the  detectirea,  said  that  Mn. 
Behm,  as  was  her  custom,  went  to  the  mar- 
ket, and  a  short  while  subsequent  to  her  re- 
turn home  the  loss  of  tbe  money  was  dlscov- 
eceA.  Billet  alleges  tbat  he  was  under  the 
Impression  that  the  safe  waa  locked,  and 
assured  of  the  safety  of  tbe  money,  and  be  Im- 
pressed Mrs.  Behm  with  tbe  same  Idea.  In 
notifying  tbe  police,  Billet  requested  tbat  an 
Investl^tlon  of  the  matter  be  held,  and  the 
above-named  detecttves  lost  mt  time  in  arriv- 
ing on  tbe  scene  of  tbe  alleged  robbery.  They 
were  shown  tbe  safe  wberebvm  tbe  $500  was 
supposed  to  have  been  stolen.  Upon  an  in- 
vestigation  of  the  premises  and  of  the  cir- 
cumstances surrounding  the  robbery,  the  of- 
ficers said  that  they  were  firmly  convinced 
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«f  Blllefs  gnUt  In  rabstantlathig  their  alle- 
gation, tbc7  claim  that  It  was  next  to  an  im- 
possibility for  any  one  to  bare  ntxAea  the 
money  except  wbosoerer  may  hare  bad  Im- 
mediate access  to  the  premises,  such  as  Bil- 
let possessed.  They  did  not  hesitate  to  Im- 
press Billet  with  the  Idea  that  they  beUeved 
blm  gnUty.  Accordingly  they  approached 
falm,  and,  so  tbe  detectlres  allege,  said  that 
If  be  (BUlet)  did  not  replace  the  $500  by  8 
o'clock,  they  would  place  him  nnder  arrest  on 
the  charge  ot  tbeft  Of  course  Billet  made 
Effotestatlons.  In  wblch  he  maintained  his  In- 
nocence, bat  It  was  of  no  avail.  After  speak* 
Ing  thus  to  Billet  tbe  officers  left  the  grocery, 
saying  that  tbey  would  return  at  tbe  afore- 
said hour.  Aboot  6:80,  ot  7  o'clock,  Mrs. 
Behm,  acting  on  Billet's  suggestion,  decided 
to  make  another  Investigation  of  the  safe. 
Bho  snnunoned  ber  mother  and  Billet,  and 
they  opened  tbe  safe.  Hrs.  Behm,  In  her 
examination,  pulled  out  one  of  the  drawers 
of  tbe  safe,  wherein  it  was  the  custom  to 
keep  wtaaterer  paper  money  she  had  In  the 
hous&  Flndiiv  this  empty,  as  far  as  tbe 
$500  wmn  cfflicemed,  she  extracted  the  seo 
md  and  last  drawer,  Uttle  expecting  to  find 
the  money  there.  Mnch  to  het  astonish- 
neat,  and,  apparently,  to  BOlet's.  the  pack- 
age of  bills  which  had  been  missing  was 
found.  When  this  dlscor^  was  made, 
thore  remained  aboot  an  hour  of  the  time 
allowed  Billet  by  tbe  officers  to  'flnd'  or  re- 
store tbe  money.  The  detectlTes  maintain 
tbal  tbey  had  made  a  thorough  examination 
ot  the  safe  and  of  Its  contents.  However. 
Billet  alleges  that  they  were  mistaken,  and 
d«ies  that  tbey  looked  Into  tbe  safe  at  all. 
It  Is  said  that  Billet  and  Hrs.  Behm  are  en- 
gaged to  be  married.  Tbe  latter  is  at  pres- 
ent suing  her  husband  for  a  divorce,  but, 
in  the  meanwhile.  Is  living  with  Billet.  He 
has  bad  considerable  experience  in  the  gro- 
cecy  business,  and  has  been  robbed  on  sev- 
eral occasions." 

The  deCendant  answered  as  follows: 
"Now  Into  court  comes  the  Times-Democrat 
Publishing  Company,  and  for  answer  to 
plalntlfCB  demand  admits  tbat  the  words 
complained  of  were  published  In  tbe  news- 
paper as  aforesaid,  but  denies  that  It  was 
done  maliciously,  but  are  bona  flde  com- 
ments on  matters  that  became,  and  were, 
matters  of  public  notoriety,  etc.,  discus- 
sion, and  were  published  In  the  course  of 
conducting  a  newspaper,  and  are  tbarefore 
^vlleged."  And  there  Is  a  prayer  for 
judgment.  Tbe  conns^  In  the  case  began 
tbe  taking  of  testimony  on  behalf  of  the 
defendant  out  of  court,  but  tbe  counsel  for 
plaintiff  (Ejected  that  such  testimony  was 
Irrelevant,  for  the  reason  that  the  answer 
admitted  tbe  publication  and  claimed  that 
it  was  privileged,  without  affirming  the 
truth  of  t3ie  statements  therein  contained. 
And  this  objection  was  reserved  to  be  pasS' 
Ad  on  by  tbe  court.  Some  da^  later,  and 
whilst  the  taking  of  testimony  in  Its  be- 


half was  stffl  going  on,  the  defendant  ffled 
an  amended  answer,  reiterating  tbe  defense 
originally  set  up,  snd  ccmtalnlng  Ibe  fol- 
lowing additional  averments,  to  wit:  "De- 
fendant avers  that  said  publication  vras 
made  in  good  faith,  and  upon  reliance  on 
the  official  public  reports  of  tbe  police  au- 
thorities of  the  city  of  New  Orieans.  and 
was  substantially  true  and  correct  as  to 
all  tiie  facts  stated;  that,  in  making  tbe 
said  publication,  the  defendant  was  carry- 
ing out  ItB  purpose  of  publishing  legitimate 
news,  uphcddlng  morality,  and  that  It  was 
not  actuated  by  any  other  purpose."  Ob- 
jections  to  testimony  offered  In  support  of 
these  averments  were  also  referred  to  the 
court,  and  they,  together  with  ttie  objec- 
tions previously  mentioned,  were  overruled, 
and  there  was  Judgment  for  tbe  defendant 
The  fiicts  disclosed  by  the  record  are  as  fol- 
lows, to  wit:  The  plalntlfl  and  Mrs.  Behm  are 
the  proprletore  of  a  grocery  on  the  comer  of 
First  and  Dryades  streets  In  this  city,  which  Is 
conducted  mainly  In  the  name  of  Hrs.  Bebm, 
though  the  parties  are  equally  Interested;  the 
purchases  tac  the  business  being  made  Indif- 
ferently In  tbe  name  of  elthw,  and  the  finan- 
cial management  betaig,  practically,  under  tbe 
exclusive  control  of  tbe  ^intUf.   In  a  room 
occupied  as  a  sleeping  apartment  Immediately 
adjoining  the  store,  ^ere  waa  an  Iron  safe,  tai 
which,  at  the  time  of  tbe  occurrence  out  of 
which  this  suit  arose,  there  were  |iO0D  or  970(> 
in  money,  together  with  some  books  and  pa- 
pers and  a  few  articles  of  value  other  than 
money.  Inside  of  the  safe  Oiere  were  four 
compartments,  or  pigeon  hcdes,  (me  above  the 
other.   In  the  upper  compartment  or  pigeon 
hole  vn»  an  Iron  drawer,  secured  by  a  lock. 
In  tbe  next  compartment  below,  which  meas- 
ured, approximately,        by  S%  hicbea  in 
height  and  width,  by  about  6  or  8  Inches  in 
depth  from  front  to  rear,  was  a  wooden 
draww,  without  a  loCk,  and  below  tbe  com- 
partment containing  the  wooden  drawer  were 
two  other  compartments  of  the  same  size, 
so  that  tbe  wooden  drawer  would  as  readily 
fit  in  the  one  as  In  tbe  other.  In  tbe  wooden 
drawer,  upon  tlie  occasion  in  question,  there 
were  ^36  or  940  in  nickels.  In  the  compart- 
ment next  below  there  was  a  roll  of  bills 
amounting  to  $600.  and  condsting  of  two  or 
three  $100  bills,  and  the  rest  hi  bills  of  the 
d^omlnatlons  of  920;  flO,  and  fS,  and  In 
the  lowest  compartment  there  waa  a  bag  of 
silver  coin.   On  Sunday  morning,  February 
11,  1900,  the  plaintiff  arose  early  and  open- 
ed the  store,  but  shortly  afterwazda,  wishing 
to  get  change  for  a  $2  bill,  he  went  to  the 
safe  for  that  purpose.    Tbe  mnnlng  was 
dark  and  rainy,  and  tbe  safe  was  unfaTora- 
bly  situated  with  respect  even  to  the  little 
light  that  penetrated  the  room.  He  there- 
fore held  a  lamp  in  one  hand,  while  he  ad- 
justed the  combination  and  oipoed  tbe  safe 
door  with  the  other.  Whai  he  had  opened 
the  dow,  he  placed  the  lamp  on  the  safe, 
took  out  the  drawer  contalntaig  tbe  nldcds^ 
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tad  put  tt  <m  the  Iwd.  and,  after  taking  from 
tt  tlie  dumge  that  he  needed,  replaced  tlie 
drawn,  u  he  suppoeed.  In  the  compartment 
fnim  wbiCh  be  had  taken  It,  dosed  the  door 
of  the  amte,  and  retnmed  Into  the  store.  As 
a  matter  of  fact,  bowerer,  he  bad,  by  rea* 
son  of  the  obscurity,  mistaken  the  compart- 
ment and  had  put  the  drawor  Into  tbe  one 
irhlch  contained  the  $S00  In  hillB,  so  that, 
when  the  draTrer  was  poshed  In  and  the  door 
of  the  safe  closed,  some  of  tbe  bills  were 
slioTCd  back  and  occnpled  the  space  between 
the  rear  end  of  the  drawer  and  tbe  rear  end 
of  tbe  compartment,  and  some  of  them  were 
pressed  down  nndemeath  the  drawer.  Later 
In  the  momlns,  about  8  o'clock.  It  being  then 
lighter,  the  plaintiff  had  occasion  to  go  again 
to  tlie  safe,  and,  upon  opening  It,  he  missed 
the  roll  of  paper  money,  and,  the  fact  that 
he  had  made  the  mistake  as  described  not 
suggesting  Itself  to  his  mind,  he  concluded 
that  he  bad  been  robbed,  which  conclusion  he 
at  once  communicated  to  Mrs.  Behm,  asking 
ber,  at  the  same  time,  whether  she  had  taken 
tbe  money.  Upon  her  replying  in  the  uega- 
ttre.  he  immediately  telephoned  to  the  police 
departmrat,  and,  after  he  had  waited  several 
honrs  and  made  several  efforts  in  that  direc- 
tion, two  detectlTes,  Stubbs  and  De  Bance, 
appeared  npcm  Uie  scene.   Those  officers  in- 
quired who  had  the  combination  of  the  safe, 
and  who  bad  access  to  the  premises,  and, 
probata,  made  other  pertinent  inquiries,  and 
tbe  safe  was  opened  and  exhibited  to  them; 
but,  whilst  the  wooden  drawer  was  pulled 
partly  oat.  so  that  they  could  see  its  con- 
tents, it  did  not  occur  to  any  one  to  take  it 
entirely  out  of  the  c(»npartment  and  look  be- 
hind or  underneath  It.   Officer  Stubbs,  In 
^-lew  of  the  fact  that  the  plalntin  alone 
knew  the  combination  t>y  which  the  safe 
could  be  unlocked,  and  of  snch  other  Informa- 
tion as  he  obtained,  reached  the  conclusion 
that  the  money  was  In  tbe  possession  of  the 
pbiiotlff,  and  he  so  stated  to  Mrs.  Bebm. 
Ofllcer  De  Bance  does  not  seem  to  hare 
shared  that  opinion,  and  It  Is  not  pretended 
that  the  plaintiff,  who  Is  shown  to  be  very 
deaf,  heard  the  statement  made  by  Stubbs, 
though  both  officers  testify  that  It  was  com- 
municated to  him  by  Mrs.  Behm.   Upon  the 
otber  hand,  Mrs.  Bebm  testifies  that  she  did 
not  for  a  moment,  consider  the  statement  as 
haring  been  seriously  made,  and  that  the 
Idea  seemed  to  her  preposterous,  since  most 
"f  tfie  missing  money  belonged  to  the  plaln- 
dfT.  who  could,  without  objection  from  ber, 
at  any  time,  have  disposed  of  tbe  whole  of  it 
Tbe;  officer  who  made  the  statement  referred 
to  testifies  tb&t  before  leaving  be  said  to 
Billet,  Ton  put  that  money  tuick,  because 
I  adi  coming  back  here  again.   I  will  be  back 
ben    again  to-night  or  to-morrow  morning." 
riic  other  officer  testifies  that  bis  companion 
uM   to  Mrs.  Behm,  "We  will  be  back  In  a 
dif  or  two,  or  something  like  that,  and  we 
Tai  t  tiie  mon^  placed  back."   No  witness 
lDta|iiatei  that  anythlnc  vaB  said  about  the 


officers  retnndng  at  8  o'clock  that  night,  or 
that  any  threat  was  made  that  Billet  would 
be  placed  under  arrest  on  the  charge  of 
theft  Upon  the  whole,  we  are  Satisfied  that 
tbe  iidalntlff  wae  not  made  aware  that  either 
of  tbe  officOTs  had  seriously  ehaised  htan  with 
having  taken  the  money,  and  he  could  not 
have  been  aware  that  he  was  threatened  with 
arrest,  since  no  such  threat  was  made.  Dar- 
ing the  day,  probably  Just  after  the  departure 
of  the  detectives,  the  plaintiff  and  Mrs.  Behm 
were  interviewed  by  the  corporal  of  police 
who  was  In  command  of  the  precinct  In  wUch 
their  store  was  situated,  and  be  reported  to 
his  captain,  vh<^  In  turn,  handed  in  tbe  fol- 
lowing written  report  to  the  superintendent 
of  police,  to  wit:  ^fStb  Precinct  Department 
of  P<dice.  cnty  of  Mew  Orieans,  Febry.  U, 
1900.  To  the  Superintendent  of  Police— Sir: 
On  the  11th  day  of  February,  1900,  at  12:30 
m..  Corporal  Perez  reported  the  following: 
Name  and  place  of  party  sidFering  loss:  Mrs. 
I^onla  J.  Bebm,  Dryades,  Oor.  First  St 
When  and  how  loss  occurred:  Dnter,  day- 
time, and  grand  larceny.  Where  it  occurred: 
Dryades,  Cot.  First  St  List,  description,  and 
value  of  each  article  stolen:  Cash  money, 
U.  8.  currency,  $500."  Corporal  Peres  re- 
ports between  7-.ao  and  8  a.  m.,  this  date, 
some  unknown  person  entered  the  bedroom 
of  Mrs.  Lizzie  J.  Bebm,  In  the  rear  of  her 
grocery,  comer  of  Dryades  and  First  streets, 
while  she  was  absent  at  market  and  stole 
from  an  iron  safe,  which  had  been  left  un- 
locked, ^00  of  United  States  currency,  of 
the  denominations  of  $Q,  |10,  and  $30  blDs. 
There  was  also  $20  In  sliva*  money  and 
two  diamond  rings,  valued  at  $100,  In  the 
safe,  which  were  not  stden.  The  corporal 
Interviewed  Mr.  Emlle  J.  Billet,  the  man- 
ager for  Mrs.  Behm,  who,  with  Bertha  Den- 
nis, the  colored  cook,  were  tbe  only  ones  in 
ttie  house  at  the  time  of  the  robbery,  and 
be  says  be  saw  the  money  when  be  was  last 
at  the  safe,  at  7  this  a.  m.,  and  missed  the 
money  when  he  went  there  again  at  11  a. 
m.  The  colored  servant  saw  no  strange 
person  aboot  tbe  place,  and  could  form  no 
Idea  as  to  bow  tbe  robbery  occurred.  On 
tbe  night  of  the  same  day,  about  balf  past 
10  o'clock,  after  tbe  store  had  been  closed, 
Mrs.  Bebm  and  her  mother  made  a  search 
of  the  entire  room  containing  tbe  safe,  and, 
being  unsuccessful,  Mrs.  Bebm  finally  sug- 
gested to  Billet  that  they  sbonld  once  more 
examine  the  safe,  and  take  everything  out 
and  she  thus  deBcrit>cs  their  proceedings: 
*'I  sat  on  the  bed  while  he  pulled  things 
out— books,  papers,  recefpts,  and  other  val- 
uable things  that  were  in  tbe  safe.  Now  we 
bad  pulled  It  all  out  except  this  drawer,  and 
I  said  to  hid],  'Pull  the  drawer  out  too,  and 
give  It  to  me,  here,*  and,  as  he  pnlled  the 
drawer  oat  1  saw  some  bills  lying  flat 
down,  and  I  ran  my  band  there,  and  there 
was  the  roll  of  money,  crammed  behind 
the  drawer,  some  at  the  bottom,  some  at  the 
back,  lUce  you  would  Jam  eomething  In  a 
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hole.**  The  discovery  thus  made  was.  com- 
municated to  the  police  officers  on  the  beet 
early  the  next  morning,  and  they  Informed 
Mrs,  Behm  that  they  would  convey  the  In- 
formation to  headquarters,  and,  during  the 
day,  the  following  report  appears  to  have 
been  made  by  the  detectives,  who  did  not, 
however,  again  visit  the  store,  to  wit:  "De- 
partment of  Police,  City  of  New  Orleans. 
Detective  Office,  New  Orleans,  La.,  Febry. 
12,  1900.  Detectives  on  case:  Stubbs  &  De 
Bnnce.  Case  No.  921.  Besldence:  Dryades 
&  First  StB.  Location  of  offense:  Dryades 
&  First  Sts.  Date  committed;  Feb.  11,  be* 
tween  7  and  8  a.  m.  Character  of  offense: 
Grand  larceny.  $500.  Date  reported:  Feb. 
11.  Parties  arrested:   .  Detailed  re- 
port: We  Investigated  said  case,  and  was 
satisfied  In  our  own  minds  that  there  was 
no  robbery  committed  by  any  outsider,  and 
made  it  known  to  Billet.  The  money  was 
placed  back  in  the  safe,  and  found  by  Mrs. 
Ij.  J.  Behm,  who  lives  In  the  house  with 
Billet."  Upon  the  morning  of  the  day  upon 
which  this  report  was  made,  there  had  ap- 
peared In  the  Times-Democrat  an  article  re- 
ferring to  the  subject  under  ctmBlderatlon, 
entitled  "A  Strange  Robbery,"  concerning 
which,  and  concerning  the  forthw  action 
taken,  the  then  city  editor  of  the  defendant's 
paper  testifies  as  follows,  to  wit:  "Inas- 
much as  the  facts  contained  In  the  article 
are  purported  to  be  based  on  the  official 
police  report,  and  Inasmuch  as  the  tenor  of 
the  article  led  me  to  believe  that  there  was 
something  else  In  the  story,  I  proposed  to 
look  Into  the  matter  further."  He  also 
states  that  a  member  of  the  local  staff  of  the 
paper  told  him,  during  the  day,  that  De- 
tective Stubbs  hod  told  him  (the  reporter) 
of  some  man  who  had  robbed  himself;  "I 
think  that  was  the  way  he  put  it;"  that  he 
telephoned  to  another  reporter  to  see  the 
detective,  but  that  the  other  reporter  was 
too  busy,  and  that  he  then  Instructed  still 
another  attache  of  the  paper,  who  had  done 
some  "space  work,"  to  investigate  the  case, 
and  write  it  up,  giving  the  parties  In  Inter- 
est the  benefit  of  their  own  statements;  but 
that,  before  publishing  the  article,  which 
was  written  up  under  the  Instructions  so 
given,  being  the  article  here  cpmplalned  of, 
ha  bad  a  conversation  with  Detectire 
Stubbs,  through  the  telephone,  In  .which  that 
officer  confirmed  what  he  had  heard  from 
his  reporter,  and  told  him  that  there  was 
no  possible  chance  that  the  money  was  In 
the  safe  upon  the  occasion  of  his  visit  to 
the  defendant's  store,  and  also  told  him 
something  amoat  the  relations  existing  be- 
tween the  plaintiff  and  Mrs.  Behm,  and 
about  a  divorce,  or  pending  suit  for  di- 
vorce, between  Mrs.  Behm  and  her  hus- 
band. The  space  writer  by  whom  the  of- 
fending article  was  prepared  Interviewed 
the  plaintiff  and  Mrs.  Behm  on  the  morning 
after  the  discovery  of  the  money,  and  was 
shown  the  safe,  and  given  a  tnU  ezpluui- 


tlon  of  the  whole  matter.  He  bad  access  to 
the  reports  which  by  that  time  had  been 
banded  In  at  headquarters,  but  does  not 
appear  to  have  consulted  them,  or  even  to 
have  Interviewed  the  officers  by  whom  they 
were  made.  It  Is  not  suggested  that  the  de- 
fendant has  evM"  offered  any  reparation  to 
the  plaintiff,  but,  as  we  have  seen,  even  now 
affirms  that  the  publication  complained  of 
was  "substantially  true  and  comcL" 

Opinion. 

The  orl^nal  answer  rested  the  defense 
solely  on  the  ground  that  the  publication  was 
privileged,  and  the  evidence  should  have  been 
confined  to  the  question  of  privilege  vet  nou, 
save  In  so  far  as  It  may  have  been  admissible 
in  mitigation  of  damages.  The  supplemental 
answer  affirms  the  truth  of  the  statement 
published,  and  thus  presents  an  additional 
defense,  and  introduces  a  new  issue.  But 
the  defense  thus  presented  is  not  Inconsistent 
with  the  original  defense,  and  there  Is  no 
change  of  Issue  in  the  sense  of  substituting 
one  Issue  for  another.  Under  the  circum- 
stances, and  as  the  amendment  was  offered 
before  the  case  was  put  on  trial,  we  are  not 
prepared  to  say  that  it  was  improperly  al- 
lowed. Code  prac.  art.  420.  The  justifica- 
tion set  up  In  the  supplemental  answer  has 
not,  however,  been  sustained  by  the  evidence. 
"In  giving  currency  ,  to  libelous  or  slanderous 
reports  and  publicatiems,  a  party  la  as  much 
responsible,  civilly  an4  criminally,  as  if  he 
had  originated  the  de^matlon,"  Staub  v. 
Van  Benthuysen,  30  Lav  Ann.  467.  "Tale 
bearers  are  as  bad  as  tal^  makers."  Harris 
v.  Minvlelle,  48  La.  Ann.  900,  19  Sonth.  025. 
In  undertaking,  therefore,  to'^^tlfy  by  prov- 
ing the  truth  of  the  facts  statwt  the  defend- 
ant not  only  assumed  the  burden  of  proving 
that  the  detectives  made  the  spitement  at- 
tributed to  them,  but  of  proving  that  those 
statements  were  true.  And  It  h»&  not  met 
the  requirements  of  the  case  In  Vlther  re- 
spect. It  has  not  been  proved  that  fthe  plain- 
tiff was  the  real  thief,  or  that  he  to^  ot  in- 
tentionally concealed  the  money  wh^ch  was 
supposed  to  have  been  stolen.  On  tbo  con- 
trary. It  Is  shown,  conclusively,  thatTV^^ore 
the  publication  of  the  article  In  whlclh  that 
language  was  applied  to  him,  an  explanation 
had  been  made,  which  should  have  satisfied 
any  reasonable  mind  that  the  money  ha^  ^ot 
been  stolen  or  Intentionally  concealed  by'  any 
one,  and  which  made  It  plain  that  If'  the 
plaintiff  had  token  It  and  had  appropriated 
It  to  his  own  use  he  would  have  been  guilty 
of  no  crime.  It  has  not  been  proved  that  the 
detectives  ware  convinced  that  the  plaintiff 
had  appropriated  the  money,  for  one  of  them, 
De  Ilance,  testifies  that  he  was  not  of  tliat 
opinion.  It  has  not  been  proved  that  the  de- 
tectives impressed  the  plaintiff  with  the  idea 
that  they  believed  him  guilty,  since  the  evi- 
dence shows  that  that  suggestion  was  only 
made  by  Stubbs  to  Mrs.  Behm,  who  did  not 
tsks  It  s^oosly,  and  bonce  did  not  cud- 
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mnnlcate  it,  as  a  serfous  charge,  If  at  all,  to 
tbe  plaintiff.  It  iB  uot  pretended  b;  any 
witness  Lbat  the  detectives,  on  leaving  tibe 
boose,  notified  tbe  plaintiff  that  they  would 
return  at  8  o'clock  and  would  place  blm  un- 
der arrest  on  tbe  cbarge  of  theft  unless  the 
money  was  replaced  In  tbe  meanwhile.  And 
it  Is  shown  that  the  money  was  not  found  in 
tbe  last  remaining  hour  of  tbe  delay  thus 
said  to  have  been  allowed,  and  aa  the  result 
of  a  search  suggested  by  tbe  plaintiff,  but 
tbat  it  was  found  some  hours  later,  during* 
a  search  suggested  by  Mrs.  Behm. 

The  only  question,  then,  is  whether  tbe 
publication  as  true  of  the  Injurious  state- 
ments In  question  is  protected  by  any  priv- 
ilege? We  know  of  no  law  to  tbat  effect 
Tbere  would  have  been  no  privilege,  whether 
absolute  or  conditional,  even  if  tbe  defendant 
had  confined  itself  to  tbe  publication  of  the 
reports  as  made  by  tbe  corporal  of  police  and 
tbe  detectives,  and  as  entered  upon  the  books 
kept  by  the  superintendent  <^  police  or  tbe 
chief  of  detectives  for  that  purpose,  since 
neither  common  convenience  nor  the  Inter- 
estE  of  society  require  tbat  the  opinions,  bub- 
piclons,  and  deductions  of  police  and  detec- 
tive officers,  whether  reported  In  writing  to 
their  superior  officers,  ot  through  tbe  tele' 
phone  to  the  newspapers,  should  be  published 
to  tbe  world.  Such  re[>orts  are  In  no  sense 
Judicial  proceedings,  and  their  publication  is 
entitled  to  no  greater  privilege  than  that  of 
reports  emanating  from  private  Individuals. 
Where  a  proceeding  in  the  nature  of  a  crim- 
inal prosecutlou,  or  In  a  civil  suit,  has  actual- 
ly been  filed,  in  a  properly  constituted  tri- 
bunal, and  there  has  been  a  Judicial  hearing 
of  some  kind,  tbe  publication,  without  malice, 
of  a  fair  and  accurate  report  of  what  has 
taken  place  before  sucb  tribunal  Is  privileged, 
though  whether  the  privilege  attacbes  where 
the  proceedings  are  merely  preliminary  and 
ex  parte  is  not  so  well  settled.  An  autbor 
of  recognized  authority  says,  upon  the  latter 
point:  "Tbe  right  to  publish  reports  of  ex 
parte  proceedings  and  preliminary  examlna- 
ttons,  and  tbe  like,  does  not  seem  to  be  fully 
conceded  by  the  law.  Tbe  weight  of  author- 
ity is  In  favor  of  extending  tbe  privilege  to 
repOTt  of  arrests,  on  information  gained  from 
papers  on  file,  so  long  as  such  reports  do  not 
SRsume  tbe  guilt  of  the  accused  person  and 
are  not  otherwise  defamatory."  Newell, 
Defam.  p.  &49.  So  It  has  been  held  tbat  a 
newspaper  may  report  tbe  fact  tbat  a  person 
has  been  arrested  and  held  for  examination 
on  a  particular  charge,  but  that  it  has  no 
right  to  go  beyond  this  and  assume  tbe  guilt 
of  the  person  charged.  Tresca  v.  Maddox,  11 
La.  Ann.  206,  06  Am.  Dec.  196;  Usher  v.  Sev- 
ennce,  20  Me.  9,  87  Am.  Dec.  83.  Upon  tbe 
other  band,  It  has  been  held  that  the  puUIca- 
tion  of  e  statement  made  bj  a  Justice  of  what 


had  been  said  by  persons  applying  to  talm  for 
a  warrant,  which  statement,  not  appearing 
In  any  atHdavlt,  was  made  as  part  of  a  bear- 
ing, was  not  privileged.  McDermott  v.  As- 
sociation, 43  N.  J.  Law,  488,  80  Am.  R^. 
806);  that  reports  made  to  police  officers 
charging  persons  with  crime  are  not  Judicial 
proceedings,  the  publication  of  which  Ib  priv- 
ileged (JaBtrzembski  v.  Marxhausen,  120 
Mlcb.  677,  79  N.  W.  986;  McAllister  v.  Press 
Co..  76  Mich.  843,  43  N.  W.  431,  16  Am.  St 
Rep.  818);  and  that  entries  in  books  kept  by 
detectives  are  not  Judicial  proceedings,  and 
no  privilege  protects  their  publication  (Fuller- 
ton  V.  Bertblaume,  6  Rap.  Jud.  Que.  C.  S. 
342).  "It  Is  well  settled  that,  in  tbe  absence 
of  statute,  newspapers,  as  such,  have  no 
peculiar  privilege,  but  are  liable  for  what 
they  publish  in  the  same  manner  as  the  rest 
of  tbe  community,  and  this,  whether  tbe 
publication  is  In  the  form  of  an  item  of  news, 
an  advertisement  or  correspondence;."  18 
Am.  &  Bug.  Enc.  Law  (2d  Ed.)  p.  1051.  Fltz- 
patrlck  V.  Publtablng  Co^  48  La.  Ami.  1116^ 
20  South.  173. 

No  special  damages  have  been  proved,  nor 
was  it  necessary  tbat  they  should  have  been. 
"Damages,  or  injury,  may  be  Inferred  from 
the  nature  of  the  words  written,  and  from 
tbe  circumstances  under  which  they  were 
written,  without  specific  proof."  Warner  v. 
Clark,  45  La.  Ann.  808,  18  South.  208,  21  L. 
R.  A.  &02. 

In  Tresca  v.  Maddox,  11  La.  Ann.  206,  6U 
Am,  D^.  196,  the  court  found  that  tbe  pub- 
lication of  the  libel  was  followed,  upon  the 
next  day,  by  a  recantation,  and  tbat  the 
reputation  of  the  plaintiff  was  vindicated  by 
articles  written  by  tbe  employe  by  whom  the 
libel  had  been  penned  and  subsequently  pub- 
lished In  the  same  paper.  Nevertheless,  It 
was  said,  "Tbe  injury  had  been  done,— vox 
semel  mlssa  non  revertlt  The  slander  cir- 
culated by  one  issue  of  tbe  paper  could  not 
be  wholly  obliterated  by  recantation  in  an- 
other." In  the  case  at  bar  tliere  has  been  no 
recantation,  nor  reparation  of  any  kind.  On 
the  contrary,  the  defendant  has  affirmed  the 
truth  of  the  llljel  complained  of  by  averments 
in  Its  pleadings  which  it  has  failed  to  sustain 
by  proof. 

For  the  reasons  thus  assigned,  it  is  ordered, 
adjudged,  and  decreed  that  the  Judgment  ap- 
pealed from  be  annulled,  avoided,  and  re- 
versed, and  that  there  now  be  Judgment  in 
favor  of  the  plaintiff,  E.  A  BlUet  and 
against  the  defendant,  the  Times-Democrat 
Publlsbifig  Company,  In  the  sum  of  ^600, 
with  legal  Interest  thereon  from  Judicial  de* 
mand,  and  costs  in  both  courts. 

BREAUX.  J.,  believing  the  amount  allow- 
ed should  be,  at  most  nominal,  dissentB  In 
this  case. 
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STATE  «  teL  McMAHON  t.  CITT  COUN- 
CIL OF  NBW  OKI.HAM&  (No.  14^) 

(Sopreme  Court  of  Loolslaiia.   April  14^  1902.) 

MUNICIPAL  CORPORATIONS  —  REMOVAL  OP 
CORPORATB  OFPICBES— HEARING  —  MANDA- 
MUS —  COUNCIL  —  BXPQLSION  or  HBMBBR  — 
PZUVtLEOBD  OOHHUHIGATION. 

Lin  the  abaence  of  dtber  exprew  grant 
or  of  exi>ress  or  implied  Hmltation  of  anth<H> 
itr.  a  municipal  corporation,  aa  ordiBiuily  cod- 
stitnted,  poasessee  the  iuctdeutal  power,  for 
cause,  to  remove  corporate  officers,  vbetber 
elected  bjr  it  or  hj  the  peoplew  If  an  officer 
lu»  no  tranchiie  in  bis  office  (that  is  to  say. 
If  the  nature  of  his  office  is  a  mere  employ- 
moit},  be  may  be  removed  without  notice,  snb- 
jeet  to  the  liability  of  the  corporatiui  for  dam- 
age* for  breach  of  contract  if  by  sach  removal 
a  contract  la  violated.  But  where  there  is  a 
franchiHe  in  the  office,  resulting  from  an  elec- 
tion or  appointment  fOr  a  terra  fixed  by  law, 
there  most  be  a  charge  against  the  officer  to 
be  removed,  stated  with  sabstantial  certainty; 
notice  must  be  given  of  the  time  and  place 
fixed  tor  the  heartug;  reasonable  opportunity 
most  be  affiorded  to  defend,  in  peisoo  or  by 
coonsd;  and  where  the  charge  is  insufficient, 
if  proved,  to  justify  the  amotion,  or  where, 
being  sufficient  there  is  do  evidence  to  sus- 
tain it,  the  officer  is  entitled  to  a  mandamns 
to  restore  him. 

2.  The  rule  as  thus  stated  is  subject  to  the 
exception  that  notice  may  be  dispensed  with 
(11  when  the  officer  appears  and  answers;  (2) 
when  he  has  permanently  left  the  municipal- 
ity; (3)  in  co^ln  cases  where  It  is  aiH>ayent 
that  the  amotion  was  Cor  good  caossk  and  that 
the  order  to  restore  would  be  without  prac- 
tical and  useful  effect. 

3.  The  power  of  amotion  conferred  upon  the 
cily  of  New  Orleans  by  section  12  of  its  char- 
ter is  neither  greater  nor  less  than  the  city 
wooM  have  bad  if  that  instmmeut  had  been 
sileut  upon  the  sabject;  the  effect  of  the  grant, 
us  contained  is  the  diarter,  being  merely  to 
set  at  rest  any  doubt  which  might  have  exist- 
ed if  the  matter  had  been  left  to  Implication. 

4.  The  authority  conferred  upon  the  council 
to  *'exi>ei  one  of  its  members  by  a  two  thirds 
vote  of  all  the  members  elected  to  such  coun- 
cil, five  days'  notice  and  au  opportunity  of  be- 
ing heard  In  his  defence  having  previously 
been  givoi  such  member,"  presupposes  a 
charge  sufficiently  grave  to  justify  expulidon, 
for  the  hearing  of  which  time  aud  place  are 
fixed;  for,  if  there  be  no  such  charge,  and 
no  time  and  place  fixed  for  the  hearine,  there 
run  be  no  defense,  and  nothing  of  which  to 
give  notice. 

a.  W'hi'ther  the  charge  is  sufficient,  if  prov- 
ed, is  for  the  ultimate  determiuation  of  the 
courts;  but  where  the  notice  and  the  oppor- 
tnntty  t»  defend  hare  been  given,  and  evidence 
lias  been  adduced  in  support  of  the  charge, 
tilt-  courts  will  not  ordinarily  go  behind  the 
judgment  for  the  purpose  of  inquiring  "into 
the  nmonnt  or  the  balonce  of  evidence." 

ti.  A  statement  made  in  confideDce  by  a 
member  of  the  Now  Orleans  city  coundl  to 
the  mayor,  that  he  had  heard  rumors  reflect- 
ing upon  the  oftidal  Integrity  of  the  other 
members  of  ti>e  council,  is  a  privileged  com- 
muutcation,  and  furnishes  no  groand  for  the 
expulsion  of  the  member  maldng  it,  even 
though  the  informant  upon  whom  he  relies 
fnits  to  substantiate  his  statement. 

7.  The  courts  are  dinnolioed  to  hold  the 
speaking  of  slanderous  words  a  ground  for 
amotion  from  a  public  office. 

8.  Where  It  appears  tliat  a  charge  for  which 
a  member  of  the  New  Orleans  city  conucil 
was  expelled  was  not  formulated  or  made 
known  to  him  with  substantial  certainty,  and 


that  he  objected  to  bring  tried  on  that  grouml: 
that  his  demand  to  be  allowed  the  assistaoo'.' 
of  an  attorney  was  ignored  or  denied,  whilst 
able  coottsel  conducted  the  prosecutioB;  aid 
that  he  was  so  exp^led  after  a  trial  In  whidi 
he  was  without  witnesses,  wholly  unprepared, 
and  wholly  incompetent  to  cope  with  the  pro- 
fessional ability  arrayed  agalnrt  Um,— he  will 
be  restored  to  his  office  or  mandamus,  upw 
timely  application, 

(^yllabos  hr  the  Court) 

Appeal  from  civil  district  court,  parlrii  of 
Orleans;  George  H.  Th^ard,  Judge. 

Application  by  the  state,  on  the  relation 
of  P.  J.  McMahon,  for  a  writ  of  mandamtis 
to  the  ctty  eotincll  of  New  Orleans.  From 
a  Judgment  denying  the  writ,  plaintiff  ap- 
peals. Rereraed. 

Bobert  1.  Maiouey,  Hogh  iL  Anil^,  ucl 
Lasama  &  Jjaot,  finr  appellant  SBmnel  L 
GUmorc^  Clt7  Atty^  and  Arthur  IfcGulriw, 
Asst.  City  Atty^  for  app^ee. 

Btatemmt  of  the  CasflL 

MONROB,  J.  Relfttor,  bavlDf  been  elected 
a  member  of  the  dty  conncU  of  New  OrleasB, 
was  expelled  from  that  body,  and  he  prays 
to  be  restored  to  owmberdilp  by  means  of  a 
writ  of  mandamna.  Tbe  eomicil  and  Its  mem- 
bers, for  cause  why  the  alternative  writ 
should  not  be  made  paemptory,  show  tbat 
by  section  12  <tf  the  city  charter  the  conndl 
Is  anthorlsed  to  "expel  any  of  Ifb  memben 
by  a  two  thirds  vote  of  aU  members  elected 
to  such  counell,  Ave  days'  notice  and  an  op- 
portuDlty  of  being  heard  In  his  dtfense  hav- 
ing prerloDSly  been  glvea  to  each  member" 
(Acts  1806,  No.  45):  that  the  notice  thos  re- 
quired was  given  to  rriator,  as  also  the  op- 
portunity of  being  heard,  but  that  eren  had 
such  notice  not  been  given.  It  wonld,  by  re- 
lator's sppearlng.  pleading,  testifying,  and 
crosSi«xanUning  witnesses,  have  been  waived. 
And  they  allege  tbat  the  ''discretionary  rlglu 
to  determine  what  causes  are  sufficient  to  jus- 
tify expulsion  is  not  subject  to  Judicial  re- 
view." Wherefore  they  pray  tbat  the  appli- 
cation of  relator  be  denied. 

The  evidence  and  admissions  In  the  record 
establish  the  following  facts,  to  wit: 

Relator  was  dected  to  tbe  council  as  tbe 
representative  of  one  of  the  most  populous 
wards  in  the  city,  and  was  In  the  active  dis- 
cbarge of  his  duly  up  to  the  moment  of  his 
expulsion.  Early  In  October,  1001,  he  stated 
to  tbe  mayor  that  be  had  received  Informa- 
tion tending  to  show  dishonest  practices  on 
the  part  of  certain  members  ot  the  council, 
and  be  requested  that  officer  to  consider  the 
statement  as  confldentlal  tm  a  few  days, 
when,  as  be  said,  he  would  produce  his  In- 
formants; and  the  mayor  acceded  to  bis  re- 
quest Very  shortly  afterwards,  without  any 
fault  on  the  part  of  the  mayor,  a  publication 
on  the  subject  appeared  In  one  of  tbe  dai]y 
papers.  Whether  relator  was  In  any  wise 
responsible  for  this  publication  Is  a  question 
which  we  are  not  called  upon  to  determine 
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tlioiiA  we  d*  not  wlab  to  be  understood  as 
conTeylng  any  intimation  to  his  ^ejudlce. 
Howem  It  happened,  some  veESlon  of  the 
matter  became  public,  and  tbe  mayor  pnunpt- 
ly  arranced  an.  Interrlnr,  In  his  presence, 
between  the  rdator  and  a  gentleman  whose 
name  had  been  mentioned  as  one  of  the  tat- 
ter's Informants,  with  a  view  to  determine 
what  further  action  he  ^ould  take;  and, 
finding  that  the  statements  ot  the  parties 
conflicted,  be  referred  the  whole  matter  to  the 
cooncll  Tbe  council  thereupon  appointed  a 
special  committee  to  wait  upon  the  relator, 
and  request  him  "to  furnish  all  Information 
In  his  possession  In  connection  with  any  ac- 
cnsatlona"  against  Its  members;  and  the  com- 
mittee so  appointed  called  upon  the  rela^, 
and  upon  October  22d  reported  to  the  council, 
then  In  session,  as  follows:  "Committee  call- 
ed on  the  conncUman  October  Slst,  and  he 
declared:  (1)  That  he  bad  never  made  ac- 
cnsatlttai  asalnst  any  member  of  the  dty 
council.  (Zt  That  all  Information  In  his  pos- 
sessioo  were  only  rumors  he  had  heard,  whlcb 
he  waa  not  able  to  Bubstautlate.  as  to  any 
wrong  action  of  any  member  of -tbe  council. 
(3)  That  tbe  parties  on  whom  he  reUed  to 
substantiate  these  rumors  liad  utterly  failed 
to  do  80.  (4)  That  If  be  could  have  substan- 
tiated these  ramors,  be  would  have  at  once 
laid  the  matter  before  the  grand  Jury.  (6) 
That  he  sincerely  regretted  to  have  given  cir- 
culation to  these  rumors.  (6)  That  as  a  citi- 
zen of  the  community  in  which  he  had  lived 
so  lens,  In  flu  welfare  of  which  he  was 
so  notably  interested,  and  as  a  member  of 
this  community,  he  regretted  very  much  the 
publicity  given  to  rumors  which  at  first  he 
was  led  to  believe  bad  some  foundation,  but 
TFhIcta  consequently  [subsequently]  he  found 
out  to  be  ragoe^  and  could  not  be  substantiat- 
ed In  any  form  whatever."  Relator,  being 
present,  stated  that  be  approved  the  report 
as  mad^  and  It  was  received,  and  its  further 
consideration  postponed  until  the  next  meet- 
ing of  the  council.  Upon  October  2tith,  the 
oouncO  having  again  assembled,  the  report  of 
tbe  special  committee  was  read,  and  the  f(d- 
lowing  motion  was  offered  by  tbe  chairman: 
"Be  it  moved  by  the  city  council  of  New  Or- 
leans that  this  council,  taking  cognizance  of 
the  report  of  the  special  committee  appointed 
to  wait  on  Councilman  P.  J.  McMahon,  and  to 
request  him  to  fumlsb  all  Information  In  his 
possession  In  connection  with  any  accusation 
against  members  of  this  body,  and  also  ot  tbe 
coondiman's  affirmation  at  the  session  of  Oc- 
tober 22,  1801,  of  the  correctneaa  of  said  re- 
port, accepts  the  expressions  of  bis  regret 
for  tbe  statements  made  or  repeated.  Be  It 
further  moved  that  this  council  desires  to  re- 
cord its  disapprobation  of  a  member  of  this 
council  giving  circulation  to  derogatory  and 
uusnbstantiated  rumors,  which  acquire  weight 
before  the  public  when  coming  from  a  mem- 
ber, and  which  are  Incompatible  with  the 
dignity  and  responsibility  of  a  public  official. 
Be  It  tartha  moved,  etc^  that  this  council, 


now  having  pot  on  record  the  apology  of 
Councilman  P.  J.  McMahon,  and  dlsaj^troval 
of  his  conduct,  and  its  disapprobation  of  the 
circulation  of  unsubstantiated  rumors,  ea- 
pecially  by  a  member  of  this  body,  consIdHS 
the  incident  closed."  To  this  the  relator  ob- 
jected, saying:  "Mr.  Chairman,  before  adopt- 
ing that  motion,  I  certainly  will  not  accept 
section  6  of  tbe  report  I  did  not  understand 
it  when  it  was  being  stated  by  Mr.  Zacbai'le, 
and  I  certainly  will  not  stand  by  that  I  did 
not  circulate  that  •  •  •  On  my  sacred 
word,  I  had  no  Idea  tliat  section  five  bad  any 
such  wording.  I  have  no  objection  to  tbe 
balance  of  tbe  report,  but  to  section  5  I  have, 
decidedly.  •  •  •  I  would  be  the  last  man. 
If  I  thought  that  I  bad  done  anything  wrong, 
to  refuse  to  aiwloglze;  but  in  my  estimation, 
I  bave  done  nothing  wrong,  and  I  don't  think 
I  can  apologize  at  this  time.  I  simply  went 
to  the  mayor  and  told  him  these  tilings,  In 
a  confidential  way,  and,  If  they  got  odt  am 
I  to  be  blamed?"  Tbe  posltlm  of  tbe  relatov, 
then,  was  that  be  had  not  circulated  tiie  ob- 
jectionable rumors,  and  could  not  place  hlnr- 
self  In  the  position  of  apologizing  tar  some- 
thing that  be  bad  not  done.  Evidently,  hov- 
ever.  It  was  thought  that  his  statement  to 
tbe  maym  was  In  Itself  a  "drcolatlon."  Thos 
tbe  chair  asked:  "Wasn't  that  a  circulatkm, 
Mr.  McMabon?  Ur.  McMahm:  sir;  not 
In  my  estimation.  At  this  moment  I  d<m*t 
think  that  I  have  done  anything  wrong.  A 
Member  of  the  Council:  It  strikes  me  that 
whatever  private  conversation  has  taken  place 
between  Councilman  McMabon  and  tbe  hon- 
orable mayor,  the  whole  thing  recoils  squarely 
against  tbe  dignity  of  this  body,  and  nobody 
else,  and  there  Is  no  use  to  try  to  get  around 
It  There  It  is  at  our  very  door,— right  at  tbe 
door  of  this  body,— and  yon  cannot  take  It 
off  unless  It  Is  purged  some  way  or  another. 
Unhappily  for  tbe  gentleman,  if  be  contlnuee 
In  tbe  line  he  has  adopted,  altbongb  we  have 
shown  htm  all  sympathy  in  tbe  matter.  If 
be  proposes  to  cwtlnue  as  he  has  started 
tonight,  of  course  be  Is  like  every  man;  be 
must  take  the  consequences.  By  Anotbo) 
Member:  Now,  I  move  that  In  view  of  tbe 
odium  cast  upon  this  council—  It  matters  not 
by  whom,  but  tbe  circulation  of  these  rum-irs 
has  cast  a  stigma  upon  us  that  never  will 
be  wiped  out  during  the  life  of  this  admin- 
Istratlon.  I,  for  one,  don't  care  to  use  any 
drastic  measurea,  but  the  council  must  be 
vindicated,  or  tbe  charges  made  must  be  sub- 
stantiated. And  now.  In  order  to  give  to  the 
gentleman  an  opportunity  of  saying  to  this 
body  whetbor  he  Is  right  or  wrong,  I  move 
that  tbe  dialr  request  the  gentleman  to  tender 
the  necessary  apology,  and  one  fitting  to  the 
cause  of  all  this  scandaL  Tbe  Chair:  Mr. 
McMahon,  are  you  prepared  to  make  an 
apology  at  all?  McMabon:  No,  sir;  I  am 
not  prepared.  I  can't  make  any  a[)ology. 
The  Chair:  None  at  all?  McMahon:  I  haven't 
done  anything  wrong,  that  I  know  of.  The 
Obalr:  The  remarks  yoo  bare  circulated} 
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McMahon:  I  never  circulated  them.  Another 
Member:  I  make  this  subatltute:  Ttaat  the 
gentleman  be  called  upon  at.the  next  meet- 
ing to  substantiate  the  charges  made,  or  to 
apologize,  or  to  accept  this  as  a  legal  notice, 
under  the  charter,  that  a  motion  will  be  made 
for  his  expulsion."  This  suggestion  was  re- 
duced to  the  form  of  a  motion,  as  follows: 
"Be  It  moved  that.  In  view  of  the  statement 
made  on  the  floor  of  this  council  at  this  meet- 
ing by  Councilman  McMahon  that  he  does 
not  consider  that  he  has  committed  any  of- 
fense against  the  dignity  of  this  council,  or 
any  member  thereof,  that  should  cause  him 
to  apologize,  that  this  council  demands  that 
OonncUman  McMahon  shall  substantiate  the 
charges  made  by  him,  or  aptriogize  before  this 
body  at  Ita  next  meeting,  and,  in  default 
tha«ot,  to  take  this  as  a  notice,  under  the 
city  charter,  to  answer  why  he  should  not  be 
expelled  from  this  body." 

This  motion  was  then  adopted,  and  the 
conncD  adionmed  until  November  6th.  Upon 
that  day,  howevo*,  relator  presented  a  peti- 
tion to  the  civil  district  court,  setting  forth 
what  bad  taken  place,  and  praying  that  the 
cotmcO  be  enjoined  from  proceeding  further 
In  the  matter  of  said  motion;  and  as  a  rule 
Dial  was  Issued,  ordering  the  council  to  show 
cause  on  November  8tb  why  the  Injunction 
should  not  Issue,  no  further  action  was  taken 
until  the  evening  of  November  8th,  when  the 
rule  nisi  having  been  discharged,  and  an  ap- 
pllcatlon  to  this  court  for  prohibition,  man- 
damus, and  certiorari,  as  against  the  district 
court,  having  been  denied,  the  matter  was 
again  taken  up,  and  proceeded  with  as  fol- 
lows: The  clerk  reported  that  a  copy  of  the 
motion  of  October  29tb  had  been  sent  to  Mr. 
McMahon,  and  the  latter  admitted  that  he 
had  received  It,  and,  being  called  upon  for 
his  answer,  offered  the  following:  "I  object 
to  the  adoption  of  the  rescdutlon  passed  Octo- 
ber  29,  1901,  and  any  action  which  may  be 
had  thereunder,  tor  the  following  reasons: 
First  That  no  specific  charges  have  ever  been 
formulated  agahist  me.  Second.  That  no  no- 
tice of  any  charges  has  even  been  served  upon 
ma  Third.  That  no  copy  of  any  charges  has 
ever  been  served  upon  me.  Fourth.  That  no 
time  and  place  have  been  fixed  for  the  hear- 
ing of  any  charges.  Fifth.  That  no  oppor- 
tunity has  been  given  to  make  a  proper  de- 
fense. In  conclusion,  I  desire  to  state  that 
my  purpose  in  making  the  above  objections 
Is  to  properly  meet  and  defend  any  charges 
that  may  be  made  against  me,  and  I  further 
desire  a  complete,  full,  and  public  Investiga- 
tion. Respectfully  yours,  [signed]  P.  J.  Mc- 
Mahon." The  objections  thus  offered  were 
overruled  without  debate.  The  original  mo- 
tion and  the  report  of  the  special  committee 
were  each  read  twice,  and  thereupon  the  fol- 
lowing was  off«%d  by  one  of  the  members: 
"I  move  that  we  proceed  to  prove  up  the 
statements  made  In  that  report,  that  Council- 
man McMahon  gave  utterance  to  tbe  slander- 
ous charges  stated  therein."   Section  12  of  the 


city  charter  wai  fhm  read,  after  which  tbe 

suggestion  was  made  by  a  member  and  by 
the  chair:  "Mr.  McMahon  you  have  an  op- 
portunity of  explaining  •  •  •  why  you 
should  not  be  expelled."  And  no  further  ex- 
planation being  offered,  a  witness  was  sworn 
on  behalf  of  the  prosecution,  to  whom  tbe 
question  was  put:  "Will  you  kindly  state 
what  took  place  In  the  mayor's  parlor,  when 
Mr.  McMahon,  cortaln  members  of  the  coun- 
cil, and  yourself  were  present,  in  relation  to 
this  subject-matter,  and  wherein  certain  char- 
ges were  made  by  Councilman  McMahon; 
also  when  Dr.  Pratt  was  present,-  and  what 
he  said,  and  what  Mr.  McMahon  said?  Mr. 
McMahon:  Do  I  understand  that  Dr.  Pratt 
was  there,  Mr.  Stanley?  A  Member:  One 
question.  The  Chair:  Yon  are  out  of  order. 
Mr.  Stanley:  Hold  on.  Give  me  a  chance. 
The  Chair:  Out  of  order.  Mr,  Frantz  (a  mem- 
ber): If  he  will  be  short  and  brief,  I  will 
ask  that  he  be  heard.  The  Chair:  Ton  are 
out  of  order,  I  rule.  Mr.  Stanley:  I  put 
one  question.  Is  Mr.  McMahon  entitled  to 
an  attorney,  or  not?  The  Chair:  Out  of  or- 
der. Mr.  Stanly:  Answer  Tea*  or  'No.'" 
No  answer  to  this  Question  was  given,  and 
the  council,  through  one  of  Its  members,  pro- 
ceeded with  the  examination  of  "the  witness. 
In  which  McMahon,  from  time  to  time^  par- 
ticipated, and  hi  the  course  of  which  he  now 
and  then  made  a  statement  on  his  own  ac- 
count, and  was  In  turn  questioned  by  the 
members  of  the  council;  the  proceedings, 
judged  by  tbe  standard  of  rules  established 
for  trials  In  judicial  tribunals,  being  conduct- 
ed Irregularly.  On  more  Qan  one  occasion 
the  accused  complained  that  he  was  unpro- 
tected, meaning  that  he  was  wlttiont  legal 
advice,  whilst  the  prosecution  was  being  con- 
ducted by  a  member  of  the  council,  who  was 
also  a  member  of  the  bar,  and  with  the  aid 
of  one  of  the  legal  advisers  of  the  city.  At 
one  time  relator  asked,  "Would  you  object 
to  my  being  protected  by  a  lawyer?"  to 
which  the  reply  was  given  by  the  member 
who  vras  conducting  the  proeecntlon,  "It  Is 
not  for  me  to  answw  that  I  am  not  the 
council."  The  relator  then  said:  "I  ask  of 
the  council—  I  pray  that  you  give  me  a  fair 
and  square  hearing.  I  am  simply  and  purely 
a  business  man,  and  not  a  politician,  and  rot 
a  lawyer.  Give  me  some  time  to  prepare  my- 
self, and  I  will  give  you  everything  I  know." 
It  seemed  to  be  the  sense  of  the  council,  how- 
ever, that  he  had  had  sufficient  time  and  notice, 
and  the  trial  went  on,  with  the  result  that 
the  following  resolution  was  adopted:  *^hat 
Councilman  P.  J.  McMahon  having  defamed 
the  good  name  of  the  council  by  uttering  and 
eircolathig  slandmnis  charges  against  certain 
members  of  the  body,  whose  names  he  has 
not  given,  and  having  failed  either  to  sub- 
stantiate his  assertions,  or  to  express  regret 
or  retraction  therefor,  although  given  ample 
notice  and  opportunity  so  to  do,  and  whose 
conduct  in  the  premises  Is  deemed  a  reproach 
and  a  stigma  on  the  council,  through  which 
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be  has  forMted  the  esteem  of  that  bod;,  be 
it  moTed  that  said  Councilman  P.  J.  McMa- 
bon  be,  and  be  la  b^eby,  expelled  from 
the  council  of  tbe  city  of  New  Orleans.^  And 
tbmafter,  wltiiln  a  fortnight,  the  applica- 
tion which  we  are  now  considering  was  pre- 
sented  to  the  district  court,  and,  after  hear- 
ing, dolled.  And  from  the  Judgment  so  ren- 
dered relator  prosecutes  this  appeal.  It  may 
be  further  stated  that,  as  matter  of  fact, 
tbe  rdato  bad  summoned  no  witnesses,  and 
none  were  examined  on  his  behalf;  nor  does 
ft  otbowlse  appear  that  he  had  prepared  for 
a  trial  on  the  merits  of  any  charge  which  It 
mlgbt  bare  been  the  Intention  of  the  council 
to  prefor  against  him.  On  the  contrary,  he 
did  not  seem  to  realize  that  he  was  being 
tried,  but  was  evidently  under  tbe  Impres- 
sion, until  the  contrary  appeared,  that  the 
council  would  do  no  more,  for  the  time  be- 
ing, than  dispose  of  the  exceptions  which  he 
Uad  offered,  and  that  the  trial  upon  the  merits 
■»uld  not  take  place  until  that  had  beoi  done, 
and  the  case  had  been  again  fixed. 

Opinion. 

In  file  absence  of  either  express  grant  or 
express  or  Implied  limitation  of  authority,  a 
nranlrfpal  corporation,  as  ordinarily  consti- 
tuted, possesses  the  Incidental  power,  for 
cause,  to  remove  corporate  officers,  whether 
elected  by  It  or  by  the  people.  If  an  officer 
bas  no  franchise  in  bis  office  (that  Is  to  say, 
if  the  nature  of  his  office  Is  a  mere  employ- 
mmt),  the  power  to  remove  may  be  exercised 
without  notice  or  bearing,  subject  to  the  lia- 
bility of  the  corporation  to  an  action  tn  dam- 
ages for  breach  of  contract  if  by  removing  or 
discharging  him  a  contract  has  been  violated. 
Bat  where  there  has  been  a  franchise  In  the 
office  residtlng  from  an  election  or  appoint- 
ment for  a  term  established  by  law,  there 
most  be  a  charge  against  bim,  stated  with 
snbstanttal  certainty,  though  not  necessarily 
with  the  technical  precision  required  In  indict- 
ments; notice  must  be  given  of  the  time  and 
place  fixed  for  the  hearing  of  such  charge; 
reasonable  opportunity  must  be  afforded  to 
answer  the  same  and  to  produce  testimony; 
and  the  officer  Is  entitled  to  be  heard  and  de- 
fended by  counsel,  to  cross-examine  witnesses, 
and  to  except  to  the  proof  against  him.  If 
the  charge  be  not  denied,  still  It  must.  If  not 
admitted,  be  examined  and  proved.  And 
where  the  specific  charge  stated  Is  insufficient 
to  justify  removal,  or  where,  being  sufficient, 
there  lit  no  evidence  to  sustain  It,  the  officer  is 
entitled  to  a  mandamus  to  restore  him.  1  Dill. 
Mnn.  Corp.  242.  250,  253,  255;  1  Thomp.  Corp. 
820.  882.  "Tbe  analogies  of  the  ordinary 
procedure  In  the  courts  of  the  state.  In  the 
alisence  of  statute  or  hy-Iaw,  may  be  follow- 
ed respecting  such  details  as  tbe  notice,  or 
summons,  mode  of  service,  etc.  Notice  may 
be  dispensed  with:  (1)  By  appearance  and 
answer  to  the  charges.  &)  By  a  total  de- 
sertion of  the  place,  so  that  It  is  not  prac- 
ticable to  give  the  notice,  as  where  tbe  of- 


ficer has  permanently,  not  temporarily,  left 
the  municipality,  and  resides  elsewhere  con- 
stantly, with  his  family.  Though  he  may 
have  been  absent  or  left  the  borough,  yet  if 
be  return,  and  be  In  the  place  at  the  time 
of  the  amotion,  be  Is  entitled  to  notice.  If 
the  amotion  be  for  good  cause,  such  as  tbe 
conviction  of  an  infamous  crime,  or  the  re- 
peated declaration  of  the  officer  that  he  would 
not  discharge  the  duties  of  his  office,  while  It 
would  be  more  regular  to  give  the  notice,  yet 
Its  omission  will  not  entitle  him  to  a  man- 
damus to  be  restored;  for,  if  restored,  be 
could  be  removed  again,  and  the  courts  will 
not  oi-der  a  r»toratlou  where  they  can  see 
that  there  is  good  ground  for  an  amotion,  and 
that  the  order  to  restore  would  be  without 
practical  and  useful  effect  With  these  ex- 
ceptions, tbe  party  Is  entitled  to  notice  of  the 
Intention  to  amove,  so  that  he  may  hare  full 
and  fair  opportunity  to  be  heard  In  his  de- 
fense."   1  Dill.  Mun.  Corp.  254. 

The  power  of  amotion  conferred  upon  the 
<Aty  of  New  Orleans  by  its  charter  Is  neither 
greater  nor  less.  In  so  far  as  the  members  of 
tbe  conndl  are  concerned,  than  It  would  have 
been  had  that  instrument  been  silent  upon 
the  subject.  The  only  thing  that  can  be  said 
of  It  is  that,  having  been  conferred  by  ex- 
press grant,  it  relieves  the  situation  of  tbe 
doubt  which  at  times  bas  been  suggested,  as 
to  whether  such  power  is  Incidental,  or  may 
be  Implied,  in  a  municipal  corporation.  Sec- 
tion 12  of  the  charter,  upon  which  the  re- 
spondents rely,  authorizes  the  council  to  "ex- 
pel one  of  its  members  by  a  two-thirds  vote 
of  all  tbe  members  elected  to  snch  council, 
five  days'  notice  and  an  opportunity  of  be- 
ing beard  in  his  own  defence  having  pre- 
viously been  given  such  members."  Acts 
1800,  No.  4S.  This  language  necessarily  yi'e- 
supposes  a  charge  sufflcl^tly  grave  to  Jus- 
tify expulsion,  for  the  bearing  of  wblcb  time 
and  place  are  fixed;  for  if  there  be  no  snch 
charge^  and  no  time  and  place  fixed  for  the 
hearing,  there  can  be  no  defense,  and  nothing 
of  which  to  give  notice.  This  provision  of 
law  must  also  be  construed  with  those  which, 
referring  to  tbe  writ  of  mandamns,  read:  "it 
may  be  directed  to  all  corporations  establish- 
ed by  law:  •  •  •  <2)  To  compel  them  to 
receive  and  restore  to  their  functions  such  of 
tbelr  members  as  they  shall  have  refused  to 
receive,  although  legally  chosen,  or  whom 
they  shall  have  removed  without  sufficient 
cause."  Code  Prac.  art.  835.  "The  sufficien- 
cy and  reasonableness  of  the  cause  of  remov- 
al," says  Mr.  Dillon,  "are  Questions  for  the 
courts."  1  Dill.  Mun.  Corp.  252.  This  lan- 
guage Is  applied  by  the  author  to  cases  In 
which  the  power  of  amotion  is  Implied.  But 
we  can  find  no  reason  for  holding  It  to  be 
Inapplicable  In  the  Instant  case,  since,  as  we 
have  seen,  the  only  express  authority  confer- 
red upon  the  respondent  coimcU  with  respect 
to  the  amotion  of  Its  members  contemplates 
that  such  action  shall  be  predicated  upon 
"charges";  and  It  would  be  unreasonable  to 
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-suppose  thai  tiie  lawmaker  Intended  that 
charges  havlDg  so  relevancy  to  tbe  subject  or 
which,  being  relevant,  are  sustained  by  no 
Itroof,  can  afford  a  basis  for  legal  expulsion. 
True  It  Is  that  where,  hi  such  a  case,  a  charge 
sufficiently  grave  to  justify  expulsion  has 
been  preferred,  and  ^e  accused  has  received 
tbe  notice,  and  has  been  afforded  tbe  oppor- 
tunlQes  fOT  defense,  to  which  he  la  entitled, 
and  th^  has  been  evidence  adduced  In  sup- 
pwt  of  such  charge,  tbe  courts  will  not  or- 
•dlnarily  go  behind  tbe  Judgment  rendered,  t<a 
the  purpose  of  inquiring  "Into  tbe  amount,  w 
tbe  balance,  of  evidence." 

The  soundness  of  the  two  propositions  thus 
«tated,  and  tbe  distinction  between  them,  have 
been  heretofore  recognised  by  this  court  in 
an  iq^lnlon  from  which  we  quote  as  follows 
{beginning  with  the  concluding  paragraph  of 
an  acerpt  from  a  textbook  of  recognized  au- 
thority), to  wit: 

"While  the  Judgment  of  Inf  olor  boards  or 
tribunals  upon  matters  wblch  properly  rest  in 
theSx  discretion  will  not  be  controlled  or  in- 
terfered with  by  mandamus,  their  Judgment 
41S  to  what  the  law  allows  them  to  deter- 
mine, as  to  the  extent  of  their  Jurisdiction, 
may  be  so  controlled."   High,  Extr.  Bem.  | 

"But,"  said  the  court,  "In  order  to  escape 
the  consequences  of  this  universally  recognis- 
ed principle,  the  learned  counsel  for  the  re- 
miondent  takes  the  position  that,  under  the 
powoa  conferred  by  tbe  police  statute,  tbe 
right  of  removal  Is  discretionary  with  the 
mayor.  We  do  not  think  so.  The  statute 
gives  the  mayor  power  to  remove,  it  Is  true, 
but  he  can  proceed  only  upon  'charges  pre- 
ferred,' and  'in  all  coses  the  commissioners 
shall  have  an  opportunity  to  pr^nt  evidence 
■on  their  behalf.*  Or,  In  other  words,  there 
must  be  charges  preferred,  a  trial  had,  evl- 
•dence  adduced,  and  a  Jiuflgment  rendered. 
These  proceedings  are  limltationa  which  are 
placed  on  tbe  mayor's  power  of  removal,  and 
the  determination  of  wbat  Is  Just  cause  for  re- 
moval Is  deemed  a  question  of  law,  says  Mr. 
High,  whose  ultimate  determination  rests,  not 
with  the  officers  empowered  to  remove,  but 
with  tbe  courts."  State  v.  Mayor,  43  La. 
Ann.  106,  107,  8  South.  803. 

The  questions  with  which  we  are  at  present 
concerned  are:  T\Tiat  was  the  cbarge  prefer- 
red against  the  relator?  Was  he  informed  of 
It?  Was  it  aufflclent.  If  proved,  to  Justify  his 
expulsion?  Was  he  afforded  tbe  opporttmlty 
to  be  heard  to  which  he  was  entitled? 

The  charge  of  which  he  received  notice 
was  embodied  la  the  resolution  of  October 
21)th,  which  rends:  "Be  It  moved  that  In  view 
of  tbe  Btatemcut  made  on  the  floor  of  this 
-council  at  this  meeting  by  Councilman  Mc- 
Mahon,  that  be  does  not  consider  that  he  has 
committed  any  offense  against  the  dignity  of 
tbe  council,  or  any  member  thereof,  that 
should  cause  him  to  apologize,  that  the  coun- 
cil demands  that  Councilman  McMabon  shall 
substantiate  the  charges  made       him,  or 


apologize  before  this  body  at  its  next  meet- 
ing, and,  in  default  thereof,  to  take  this  as 
notice,  QQder  the  city  charter,  to  answer  why 
he  should  not  be  expelled  from  this  body." 
The  resolution  of  expulsion  reads  as  follows: 
"That  Councilman  P.  J.  McMabon  having  de- 
famed the  good  name  ot  the  council  by  ut- 
tering and  circulating  slanderous  charges 
against  certain  memt>ers  of  that  body,  whose 
names  he  has  not  given,  and  having  failed 
either  to  substantiate  his  assertions,  or  to  ex- 
press regret  or  retiaction  therefor,  although 
given  ample  notice,  and  whose  c<mduct  in  the 
premises  Is  deemed  a  reproach  and  a  stigma 
on  the  council,  through  which  he  has  forfeit- 
ed the  confidence  of  this  body,  be  It  moved 
that  said  Councilman  P.  J,  McMahon  be,  and 
be  Is  hereby,  expelled  from  the  cl^  council 
of  New  Orleans,"  It  is  not  easy,  in  the  light 
of  what  has  transpired,  or  in  any  light,  to  de- 
termine the  exact  nature  of  tbe  charge  ln< 
tended  to  be  preferred  by  the  first  ot  these 
resolutions.  And  this  emphasizes  the  pro- 
priety of  the  rule  which  requires  that  such 
charges  shall  be  stated  plainly.  If  not  with 
technical  precision.  From  tbe  proceedings 
which  took  place  at  the  time,  a  portion  of 
which  we  have  reproduced,  It  appears  that 
the  relator  denied  that  he  had  ever  made  the 
statements  which  were  considered  as  consti- 
tuting his  offense  to  any  one  except  the  may- 
OT,  and  perhaps  a  brother  member  ot  the 
council,  and  to  them  under  tbe  seal  of  secre- 
cy; and  It  also  appears  that  it  was  the  opin- 
ion of  some,  If  not  all,  the  members  of  the 
council  by  whom  the  resolution  was  adopted, 
that  for  him  to  have  repeated  to  the  mayor 
or  to  another  member  a  charge  which  bad 
come  to  his  ears  affecting  the  honesty  of  tbe 
council  as  a  body,  or  of  Its  members  indl- 
vldually.  was  an  i^enae  worthy  of  expulsion, 
unless  he  stood  prepared  to  substantiate  such 
cbarge,  or  to  apologise  for  havhig  so  repeated 
it.  It  is  Impossible,  therefore,  either  from 
the  language  of  the  rcs(^ution,  or  from  the 
evidence  in  the  record,  to  determine  whether 
the  statements  which  tbe  relator  was  called 
upon  to  substantiate  or  apologize  for,  under 
penalty  of  expnlslon,  were  those  which,  on  in- 
formation received,  he  had  made  to  the  may- 
or, or  whether  they  were  Btatem«kts  which 
It  was  tiie  purpose  ot  the  resolution  to  charge 
him  with  having  circulated  in  public.  In  so 
far  as  his  communication  was  confined  to  the 
mayor,  It  was  privileged,  and  did  not  con- 
stitute the  "uttering  or  circulating  of  slan- 
derous charges,"  etc.,  for  which,  by  the  reso- 
lution of  November  8th,  he  was  exp^led, 
since  he  was  a  member  of  the  conncU,  and 
had  tbe  right,  in  his  own  Interest,  and  In  the 
interest  of  the  government,  of  which  the 
council  and  the  mayor  formed  part,  to  bring 
to  the  knowledge  of  tbe  latter  any  rumor  af- 
fecting the  reputation  of  that  government  or 
Its  members  of  which  he  may  have  been  In- 
formed, t'pon  the  other  band.  If  It  was  the 
purpose  of  the  resolution  to  charge  that  he 
bad  given  public  clrculatiwi  to  slanderous 
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Tumon,  tbere  or^lit  to  have  been  some  sort 
of  q^eciflcatlon,  though  even  then  the  propo- 
sition that  one  member  of  a  municipal  coun- 
cil wlU  be  expelled  because  he  has  slandered 
or  libeled  another  member  Is  not  sui^rted 
by  authority.  In  fact,  it  Is  said,  by  Mr.  Dil- 
lon to  have  been  b^d  In  most  cases  that  in- 
sulting language  or  libel  by  oue  member  of 
such  body  to  or  upon  another  is  to  be  pun- 
ished by  law,  and  not  by  the  corporation  (1 
Dill.  Mun.  Corp.  262,  note  1),  and  by  Mr. 
Thompsm  that  "an  analysis  of  the  cases 
shows  a  strong  disinclination  on  the  part  of 
the  courts  to  bold  the  speaking  of  slanderous 
Tords  as  a  gzoimd  of  amotloD**  (1  Thomp. 
Corp.  810). 

Beyond  this,  It  appears  In  the  Instant  case 
that  the  proceedings  against  the  relator  were 
conducted  with  the  aid  of  one  of  the  city's 
legal  advisers,  there  present,  and  by  a  mem- 
ber of  the  council  wbo  Is  also  a  member  of 
the  bar,  and  that  tbe  request  that  the  relator 
should  be  allowed  tbe  assistance  of  an  at- 
twney  was  ignored,  and  In  effect  denied. 
That,  as  a  matter  of  fact,  the  relate  was 
wholly  unprepared  for  a  trial  on  the  merits, 
and  that  he  was  wholly  incompetent  to  cope 
with  tbe  professional  ability  arrayed  against 
bim.  la  abundantly  manifest.  We  infer  that 
tbe  exceptions  offered  by  him  were  prepared 
by  legal  advice,  and  this  was,  no  doubt,  done 
with  the  expectation  that,  whether  they  were 
sustained  or  ovomled,  another  day  would  be 
fixed  for  the  hearing  on  the  merits.  When, 
therefore,  he  bad  offered  them,  and  they  were 
overruled,  and  the  conncll  ordered  that  the 
frlal  should  proceed,  he  found  himself  with- 
out advice  or  witnesses,. and  practically  help- 
less; and.  In  view  of  his  application  for  re- 
lief, we  do  not  think  that  he  should  be  held 
to  have  waived  bis  rights.  There  Is  no  doubt 
that  a  good  deal  had  taken  place  to  arouse 
the  jost  Indignation  of  the  council,  and  be- 
lieving, as  the  members  did,  that  the  proceed- 
ings against  the  relator  were  regular,  and 
that,  in  any  aspect  of  the  case,  they  had  the 
ripht  to  expel  him.  It  Is  fair  to  say  that  they 
acted  not  only  without  prejudice  or  passion, 
but  with  f(H-bearance.  since  they  endeavored 
to  persuade  tbe  relator  to  accord  that  which 
tbey  believed  they  had  tbe  right  to  demand. 
For  the  reasons  which  have  been  stated, 
however,  our  conclusion  is  that  the  relator 
was  not  Bufflcicntly  informed  of  the  charge 
Against  him,  and  that  he  was  not  afforded 
tbe  opportunity  tct  defense  to  which  he  was 
entitled. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  Judgment  appenleil  from  be 
annulled,  avoided,  and  reversed,  and  that 
there  now  be  judgment  In  favor  of  the  re- 
lator, and  against  the  respondents,  tbe  city 
council  of  New  Orleans,  and  the  members 
thereof,  ord^Ing  and  oNnmandiug  said  re- 
spondents  to  repeal  and  annul  the  resolution 
whereby  relator  was  exp^led  from  said  city 
coQOcU,  and  to  restore  him  to  membership, 
and  to  tbe  full  discharge  of  bli  functions  as 


a  member.  It  Is  further  ordered  Qiat  r^ 

spondenta  pay  all  costs. 

BIANOHARD,  J.,  took  no  part^  Mng  ab- 
•ent 
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BICHARD  T.   OYPBEMORT  DRAINAGB 

DIST.  (No.  14,186.) 
(Supreme  Court  of  Lonlidana.  Dec.  18,  1901^ 
DRAINAOa  DlflTRIOTS-RBORQANlZATION  —  IS- 
SUE OP  BONDS— UHIT8  OF  TAXING  DISTRICT 
—  OPBNINa  NEW  DRAINS  —  POUCB  JURT  — 
BOUNDARIXS-CBRTAINTY. 

1.  Drainage  districts  established  under  laws 
existing  at  the  time  of  the  passage  of  Act  No. 
12  of  1900  caonot  take  advantage  of  the  act 
without  first  reorganizing  under  Its  provisions. 

2.  Drainage  districts  established  under  laws 
in  existence  at  the  time  of  the  adoption  of  ar- 
ticle 281  of  the  coDstitotlon  may  take  advan- 
tage of  the  provisions  of  this  article  without 
reorganizing  under  Act  No.  12  of  1000. 

8.  Drainage  districts  organized  under  act 
No.  37  of  may  levy  the  tax  and  Issoe  tbe 
bonds  authorized  by  article  2S1  of  the  constita- 
tion  without  having  recourse  to  the  provisiou 
of  Act  No.  12  of  1900,  passed  for  the  porpose 
of  carrying  said  article  281  into  operation; 
that  is  to  say,  such  districts  may  levy  said  tax 
and  issue  said  bonds  under  the  combined  pro- 
visions of  said  Act  No.  37  and  said  article  281, 
and  irrespective  of  the  said  enabling  act. 

4.  'i^e  limits  of  a  taxing  district  must  be  fix- 
ed with  certainty,  especially  where  such  dis- 
trict is  authorized  to  impose  a  property  tax, 
and  still  more  especially  where  such  tax  must 
be  voted  for.  Uncertain^  in  respect  to  tbe 
limits  of  such  a  dlBtrlct  invalidates  its  organ- 
ization, and,  as  a  couseaoence,  ail  taxes  it  may 

ftropose  to  levy,  and  all  bonds  it  may  propose  to 
Bsue.  Any  taxpayer  of  the  district  may  urge 
snch  invalidity  in  resistance  of  the  tax  or  in 
preventton  of  the  iasuan<»     tbe  bonds. 

5.1>talnam  dlstxicta  organized  under  Act 
No.  37  of  1804  cannot  cut  or  open  new  drains 
without  consulting  the  taspayna  of  the  dis- 
trict 

On  Rehearing. 

1.  The  police  jury  has  the  power  to  divide 
tbe  parish  into  drainage  districts. 

2.  Boandaries  given  by  this  body  In  Its  ordi- 
nance are  set  out  M'lth  certainty  enoagh  to  ena- 
ble a  surveyor  properly  to  trace  the  Imes. 

3.  The  southern  boundary  was  not  specially 
contested.  It  Is  8U}<taiDed  as  sufficient  as  set 
out  in  the  ordinance  of  tbe  police  jury,  and  aft- 
erward by  a  map  deposited  at  the  court  house, 
of  which  it  Is  conceded  the  voters  of  the  dis- 
trict had  notice.  The  notice  of  election  refer- 
red to  this  map,  and  the  ballots  also. 

4.  The  canal  which  was  to  form  part  of  the 
Boathem  line  was  a  canal  proposed  at  the  time 
that  tbe  ordinance  was  adopted,  and  its  course 
was  well  known,  and  it,  as  well  as  the  limits 
of  the  arable  land,  are  Indida  enough  of  the 
boundaries  to  prevent  uncertainty  as  to  the 
limits  of  the  drainage  district, 

Provosty,  J.,  dissenting, 
(SyUabus  by  the  Court.) 

Appeal  from  Judicial  district  court;  parish 
oC  St.  Mary;  A  0.  Allen,  Judge. 

Action  by  Arthur  Richard  against  the 
Cypremort  drainage  district.  Judgment  for 
defendant  and  plaintiff  appeals.  Action  dls- 
mtssed. 

The  following  la  tbe  map  ntared  to  In 

tbe  oplnloai 
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D.  Oaffery  ft  Son.  for  aroellant  If ents  ft 
Bomb,  for  appellee. 

PBOVOSTY,  J.  The  plaintiff,  an  owner 
of  propaty  within  the  limits  of  the  defend- 
ant drainage  district,  enjcrins  aald  dlatrict 
from  leTylng  ^  tax  and  tnm  Inning  bonds. 

The  two  first  grounds  of  Injunction  may 
be  stated  tt^ttaer.  They  are  to  the  effect 
that  the  tax  whl<di  defendant  has  undertak- 
en to  levy  and  the  bonds  which  defendant 
has  nndwtafeen  to  lasne  are  those  provided 
for  In  article  281  ot  the  constitution,  and 
that,  this  arUde  not  being  stif-operatlT^  Its 
proTlslons  can  be  taken  advantage  of  only 
by  following  the  provlalous  of  Act  No.  12 
of  1000,  passed  to  make  It  operative,  and 
that  defendant  has  not  even  attempted  to 
follow  the  provisions  of  said  act  It  la  true 
that  defendant  has  not  pretended  to  follow 
the  provisions  of  said  enabling  act,  but  we 
do  not  think  it  was  necessary  to  do  so.  Act 
No.  87  of  1S94,  under  which  defendant  la 
oi^nlzed,  contains  provisions  for  the  hold- 
ing of  such  an  election  as  Is  required  ar- 
ticle 281.  and  the  article  itself,  after  con- 
ferring directly  the  authority  to  levy  the 
tax  and  to  Isaue  the  bonds,  goes  on  to  make 
provision  on  all  essential  points.  Act  No. 
87  makes  no  mmitlon  of  bwds,  and  in  a 
c«:taln  sense,  therefore,  it  makes  no  pro- 
vlslMi  for  holding  an  election  to  consult  the 
taxpayers  on  the  Issuance  of  bonds;  but 
arUcIe  281  evidently  contemplatea  that  the 
machinery  for  the  issuance  of  the  bonda 
shall  be  the  same  as  toe  the  Imposition  of 
the  tax,  and  for  the  latter  Act  No.  87  does 
make  provision. 

The  third  ground  of  Injunction  Is  that  the 


limtta  of  flie  district  are  not  fixed  wlUi  snffl- 
dent  certahity.  The  necessity  for  fixing 
with  certainty  and  ]^>ecl8lon  the  limits  of  a 
district  onpowered  to  levy  a  prop«ty  tax, 
espedally  when  the  tax  must  be  voted  for. 
needs  but  to  be  mentioned  to  be  recognis- 
ed. Unless  the  limits  are  ttius  fixed,  it  Is 
not  postfble  to  know  with  certainty  what 
property  is  taxable,  and  what  persons  may 
parOdpato  In  tiie  dectlons,  and  certainty 
on  ttieae  points  is  as  essential  as  on  the 
rate  of  the  tax,  at  on  ai^  othw  feature  of 
the  taxing  scheme.  The  authoritleB  dted  by 
plaintiff  are  conclusive  to  tiie  dfect  that  the 
limits  of  a  municipality  must  be  fixed  with 
certainty  and  precision.  Dill.  Mun.  Corp. 
(4th  Ed.)  1 182;  16  Am.  ft  Bug.  Bnc.  Law  (Lat 
Ed.)  p.  1001;  Gutting  v.  Stone,  7  Vt  471.  It 
is  not  true  to  say  that  because  these  authorl- 
tiea  have  ref eroice  to  mnnldpalltles  they  are 
not  applicable.  The  reason  why  the  llmlto 
of  a  munldpallty  must  be  fixed  with  cotain- 
ty  is  that  a  municipality  is  called  uptm  to  ex- 
ercise the  governmental  powers  of  taxation 
and  police;  and  of  these  two  powers  the 
one  most  liable  to  abuse,  and  most  needing 
to  be  hedged  in  by  metes  and  bounds.  Is  the 
voy  one  that  defmdant  la  empowered  to  ex- 
«dse,  namely,  that  of  toxatton.  The  au- 
thorities, therefore,  apply  with  fun  force  to 
defendant  The  ordinance  fixing  the  limits 
of  the  defendant  drainage  district  reads  as 
fdlows:  "The  said  district  to  embrace  and 
comprise  that  part  of  the  parish  of  Bt  Ma- 
ry described  as  follows,  to  wit:  North  by  a 
line  on  the  south  side  of  Bayou  Teche.  lo- 
cated on  the  suumilt  of  the  ridge  which  di- 
vides the  waters  that  fiow  Into  the  Toche 
from  those  that  fiow  back  from  the  various 
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Bmall  slonghs  to  the  swamp  on  the  south; 
east  by  a  line  on  the  east  side  of  Bayou 
<3uMipiQae  (not  Tokely),  sltoated  on  the 
Bummit  of  the  ridge  which  divides  the  wa- 
ters that  flow  into  Bayou  Ghouplque  from 
thase  that  flow  into  Bayou  Xokely;  south 
by  the  proposed  canal  itself,  or,  where  the 
canal  does  not  extend,  by  the  limit  of  the 
araUe  lands;  west  by  a  line  on  Ihe  east 
side  of  Bayou  Oypremwt  <m  the  summit  of 
the  ridge  which  divides  the  waters  that 
flow  into  Bayou  Cypremort  ftom  those  that 
flow  back  through  the  various  small  sloughs 
to  the  swamp  on  the  south.  These  lines 
are  to  be  drawn  so  as  to  caoiprise  all  the 
lands  whose  waters  will  naturally  flow  Into 
the  proposed  canal,  and  no  other.  The  ap- 
proximate location  of  the  canal  will  be  from 
a  point  Id  Bayou  Ghouplque  near  Sabln  Rod- 
rignes's  plantation  running  In  a  westerly  di- 
rection throtigh  thn  marsh  and  swamp,  con- 
necting with  alt  the  slough  and  drainage 
ditches  from  the  high  lands  on  the  north,  un- 
til what  is  knovn  as  the  Bodln  Canal  on  the 
west  boundary  of  L.  P.  Patout's  property 
is  reached.  Then  on  some  point  on  this 
canal,  to  be  determined  later  on,  an  outlet 
will  he  cut  Into  the  most  feasible  one  of 
the  several  marah  bayous  which  lead  to  the 
Gnlf.  At  the  point  where  the  canal  crosses 
the  right  of  way  for  water  left  open  by  L. 
P.  Patent,  a  branch  canal  Is  proposed  to  be 
dog  in  a  northerly  direction,  crossing  the 
CypremOit  Branch  of  the  Southern  Pacific 
Railway,  and  ^tending  across  the  public 
road  at  Arnold's  Lane,  and  leading  Into  the 
low  landt  north  of  the  road."  Under  the 
maxim,  "Id  certum  est  quod  certum  reddl 
pote-n,"  the  north,  the  east,  and  the  west 
boondarles  of  the  district  may  be  held  to  be 
llxM  wit't  Buffldent  certainty  by  this  ordi- 
nance. Wo  have  to  assume  that  the  ridges 
in  question  are  continuous,  and  that  the  lo- 
cation of  the  line  of  their  summit  Is  a  mat- 
ter of  mere  ei^neerlng  skill.  But  the 
southern  boundary  Is  fixed  neither  by  refer- 
ence to  landmarks  nor  by  the  adoption  of  a 
line  such  as  would  need  only  to  be  located 
by  a  civil  engineer.  It  Is  stated  that  the 
line  Is  "to  be  drawn,"  and  that  Its  starting 
point  shall  be  "near  Sabln  Rodriguez's  plan- 
tation/* and  that  its  course  shall  nm  In  a 
westerly  direction  until  the  canal  on  the 
west  boundary  ot  h.  "P.  Patout's  plantation 
Is  reached,  and  that  the  Hue  In  the  parts 
not  thus  marked  shall  be  along  the  limit 
of  the  arable  lands.  That  this  prescription 
of  limits  Is  too  vague  is  perfectly  plain. 
The  discretion  confided  to  the  police  Jury 
for  the  fixing  of  this  boundary  has  to  be  ex- 
ercised by  the  police  Jury  Itself,  and  can- 
not be  delegated  by  It  to  some  other  func- 
tionary.  This  Is  elementary. 

Defendant  contends  that  plaintiff  has  no 
Interest  In  raising  this  question  of  the  in- 
dcfinlteness  of  the  boundary,  because  his 
land  is  admitted  to  be  within  the  district 
We  cannot  see  the  force  of  this  contention. 


Plaintiff  is  not  trying  to  ezdude  his  ^op> 
erty  from  the  district,  but  Is  objectliic  ti> 
an  Illegal  tax.  He  has  a  direct  interest.  The 
proposed  tax  and  the  proposed  bond  issue. 
If  illegal,  operate  as  a  cloud  upon  his  ti* 
tie,  which  he  has  a  right  to  remove.  The 
fixing  of  this  boundary  will  determine  le- 
gally what  property  must  slutre  with  his  In 
the  expenses  ot  the  district  It  may  detw- 
mlne  also  whetiur  certain  voters  are  In- 
side or  outside  of  the  district,  and  have  or 
not  a  right  to  participate  in  the  Sections, 
etc.  For  these  reasons,  and  probably  for 
others,  he  has  an  interest  In  contesting  this 
question. 

As  to  the  foorth  ground,  all  we  need  say 
Is  that  a  drainage  district  created  under  Act 
No.  37  of  1894  must  conform  to  section  3  of 
that  act  in  respect  to  the  necessity  of  con- 
sulting the  taxpayers  when  new  drains  are<to 
be  cut  and  opened.  Act  No.  12  of  1000  dis- 
pensed from  that  necessity  only  the  districts 
organized  under  its  own  provlslcms.  By  its 
express  terms  (section  13)  Its  provisions  are 
not  to  affect  draluage  districts  not  organized 
under  itself.  The  prescription  pleaded  by  de> 
fendsnt  is  inapplicable  to  the  Irr^nflarltleB 
on  the  scwe  of  which  the  Injunction  Is  main- 
tained. 

It  Is  therefore  ordered,  adjudged,  and  de< 
ci-eed  that  the  Judgment  of  the  low«  court 
be  set  aside,  and  that  the  defendant  herein 
be  enjoined  and  prohibited  from  levying  the 
tax  and  Issuing  the  bonds  provided  for  in  the 
ordinance  recited  In  the  plaintiff's  petition 
herehi,  and  that  the  said  defendant  pay  the 
costs  of  this  suit 

On  Rehearing. 

(April  28,  1902.) 

BREAUX,  J.  We,  on  the  rehearing,  take 
up  for  decision  the  point  of  disagreement  be- 
tween plaintiff  and  defendant  regarding  the 
southern  boundary  of  the  drainage  district 
All  the  Issues  heretofore  were  decided  ad- 
versely to  the  plaintiff,  except  the  one  relet* 
Ing  to  the  south  line  of  the  Cypremort  drain- 
age district  This  line,  on  examination,  does 
not  seem  uncertain  to  an  extent  that  It  can- 
not be  traced  and  made  sufiiclently  certain 
and  enable  Interested  parties  to  determine 
the  otent  of  the  lands  In  the  district  A 
map  before  us  greatly  assists  In  our  recon- 
sideration of  the  question.  It  (this  map), 
construed  with  the  ordinance  fixing  the 
boundaries,  warrants  the  conclusion  that  the 
south  line  is  capable  of  being  made  certain. 
The  statute  has  delegated  to  the  police  Juries 
the  power  to  divide  their  respective  parishes 
Into  districts,  and  to  fix  their  limits.  In  the 
exercise  of  that  power  the  police  Jury  in  this 
case  has  designated  the  boundaries.  The 
court  In  the  opinion  handed  down,  found  tho 
north,  east,  and  west  boundaries  sufficiently 
certain.  With  the  assistance  of  the  msp,  the 
southern  boundary  appears  to  us  as  certain 
as  those  first  mentioned  above.  If  the  deslg- 


Digitized  by 


80 


82  SOUTHEBN  RBPORTEft. 


(La- 


Bated  ridges  and  other  natural  marks  along 
the  fivnt  and  two  sides  are  bonndarlee 
onoiigh,  the  rear  line  has  as  many  points  to 
aastain  It  Tills  line  must  be  drawn  to  In- 
clude the  lands,  to  quote  from  the  ordinance, 
"whose  waters  will  naturally  flow  in  the  pro- 
posed canal,  and  none  others."  This  condl- 
tlon  secures  to  each  landowner  the  assur- 
ance that  his  land  Is  to  be  drained  by  the 
projected  canal.  The  landowner  can  compel 
the  enforcement  of  Uie  laws  so  as  to  share 
In  the  propcntlonate  benefit  at  the  drainage. 
If  this  condition  Is  carried  out  In  all  the 
drainage  districts,  the  law  will  not  fall  In  its 
purpose,  and  great  good  will  be  accompllsb- 
ed.  But  this  asBurance  to  each  owner  of 
baieflt  to  be  received  In  return  for  the  taxes 
paid  of  Itself  would  not  be  a  sufficient  com- 
pliance, as  there  must  be  boundary,  lines  In 
addition.  The  ordinance  orders  that  the  lim- 
its of  the  arable  lands  are  to  be  taken  as  the 
basis  for  the  south  line  where  the  canal  does 
Dot  extend.  We  notice  that  the  rear  line  Is 
anything  bat  straight;  a  fact  due,  we  infer,  to 
the  necessity  of  avoiding  the  very  low  marsh- 
es near  the  coast  of  the  Gulf  and  of  drain- 
ing the  higher  lands.  Tbe  principal  drains, 
as  we  understand,  are  to  be  opened  from 
the  north  to  the  south  line.  This  line  Is  to 
toncb  the  western  terminus  of  the  drain,  and 
where  It  does  not  extend  as  far  south  as  need- 
ful to  effect  the  drainage  Intended  there  It  Is 
to  follow  the  limit  of  the  arable  lands.  This 
la  not  as  dear  as  it  might  have  beoi,  yet 
It  can,  we  thhik,  be  located  with  reasonable 
certainty.  There  are  other  descriptions  in 
the  ordinance  that  are  confusing.  We  have 
sought  to  find  the  meanbg  of  the  ordinance 
as  relates  to  the  south  line  by  Interpreting 
only  the  phrase  "south  by  the  proposed  canal 
Itself,  or  where  the  canal  does  not  extend  by 
the  limits  of  the  arable  lands,"  and,  constru- 
ing it  with  the  wbole  evidence,  we  have  con- 
cluded not  to  set  aside  the  wdlnencea  as  nnll 
and  void. 

The  evidence  shows  that  the  voter  knew  of 
the  map  to  which  we  have  before  referred. 
In  the  election  notice,  which  was  published 
for  80  days.  It  was  stated  that  bonds  were 
to  be  teaued  and  the  proceeds  applied  In  con- 
structing a  system  of  drainage  in  the  district 
to  be  delineated  In  accordance  with  the  map 
which  was  circulated  In  the  district  and  made 
known  to  the  voters.  The  plaintiff's  conten- 
tion Is  that,  although,  as  he  concedes,  the  tax- 
payers, by  voting  the  tax.  countenanced  the 
system  of  drainage  advei-tised  as  before  men- 
tioned, and  sanctioned,  to  some  extent  at 
least,  the  method  followed  by  the  use  of  a 
map  to  Indicate  lines,  yet  that  this  la  not  to 
be  considered  In  the  light  of  a  ratification, 
for  the  statute  contemplates  form  to  be  fol- 
lowed from  which  there  should  not  be  any 
material  deviation;  that  the  manner  of  open- 
ing the  drains  bad  not  been  matured,  nor  the 
location  of  the  drain  fixed,  as  requh'ed.  As 
a  oondltloD  precedent,  it  was  necessary  to 
fix  the  llmlta.  We  think  this  was  done  to 


an  extent  sufiScIent  to  make  all  parties  con- 
cerned aware  of  the  lines,  as  well  as  of  the 
location,  of  tbe  drains;  that  this  Informa- 
tion was  gtven  by  the  ordinance,  the  adver- 
tisements, and  the  maps.  Besides,  the  erl- 
dence  discloses  that  It  was  impossible  to  de- 
scribe the  location  and  extent  of  the  drain  In 
a  printed  ballot,  but  that  they  were  minutely 
described  on  a  map,  made  by  the  secretary 
of  the  drainage  board,  who  is  a  stirveyor  by 
profession.  This  is  sufficient  compliance- 
with  the  law  as  relates  to  description  of  loca- 
tion of  districts  and  drains.  We  are  war- 
ranted In  concluding  that  every  voter  was 
notified  of  the  location  of  the  canal,  the 
drains  to  It,  and  of  the  limits  of  tbe  district. 
In  leaving  the  subject,  we  must  say  that, 
while  there  was  not  a  map-like  distinctness 
of  trace  In  the  ordinance  In  question  of  tbe 
police  Jtny,  there  is  sufllclent  description  of 
the  district  to  sustain  the  boundaries  as  de- 
scribed.  We  annex  a  skeleton  sketch  of  tbe- 
district  for  reference. 

It  Is  therefore  <»>3ered,  adjudged,  and  de- 
creed that  plaintiff's  action  be,  and  the  same 
Is  hereby,  dismissed,  the  Injunction  dissolved, 
and  plaintiff's  demand  rejected.  It  Is  fur- 
ther ordered,  adjudged,  and  decreed  that  tte 
legality  of  the  defendant  organlzatloa  Is  here- 
by recognized,  and  that  it  was  organized  In 
accordance  with  the  laws  and  the  constitu- 
tion, and  that  It  has  the  right  and  authority- 
conferred  on  drainage  district  organizations. 

PROVOSTY,  J.,  dissents,  holding  that  the 
boundaries  of  a  taxing  district  must  be  fixed 
by  the  ordinance  itself  creating  tbe  district 
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HUGHES  et  al.  v.  BIRNEY'S  HEIRS  et  al. 

(No.  13,973.)! 
(Supreme   Court    of    Louisiana.    March  IT, 
1002.) 

SUBMSRQSNGB  OF  LAND—REAPPBARANCB— 
OWNERSHIP. 

1.  It  is  hOd  that  the  doctrine  of  reappear- 
ance of  land  after  submergence  is  the  one  that 
cnntrols  the  case,  and  that  the  principles  gov- 
crniiift  the  acquisition  of  land  by  accretion  or 
dereliction  are  not  directly  determinative  of 
tbe  controversy,  thoi^b  having  a  bearing  npon 
the  same. 

2.  If,  after  submergence,  the  water  disap- 
pears from  the  land,  either  by  gradnal  retire- 
uieut  or  by  the  elevation  of  ttie  land,  by  nat- 
ural or  artificial  means,  and  its  identity  can 
be  established  by  reasonable  marks,  or  by  sit- 
uation, extent,  quautity,  or  boundary  lines,  the 
proprietorship  returns  to  the  original  owner. 

(Syllabus  by  tbe  Court) 

Action  by  Jfary  E.  Hughes  and  husband 
against  the  heirs  of  Bimey  and  others. 
Judgment  for  defendants  was  affirmed  by 
the  court  of  appeals,  and  plaintiffs  bring 
certiorari.  -Reversed. 

Wade  R.  Young,  for  applicants.  Dabn^ 
&  McCabe,  A.  L.  Slack,  and  William  M. 
Murphy,  for  respondents. 


>  BebeKri&B  denied  AprU  ti,  UOS, 
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BLAKCHABD,  J.  What  Is  known  as 
"De  Soto  Point,**  on  the  UlssiBglppl  rlTor, 
tD  LotdsiaBa,  was  a  long,  narrow  tonpne  of 
land  opposite  awl  acrots  tbe  river  from  the 
town  of  Vlcbirt)iiiT  In  MlBslMlpid.  The  rlv- 
V  flowed  around  thla  ton^ne  In  a  serpentine 
course^  *"«''*"C  a  great  bend  aontewhat  like 
an  ox-bow,  and  coming  down  past  Vlcks- 
borg,  aa  shown  bj  the  appoided  sketch, 
taken  ftom  a  goTemment  rarrej  made  in 
the  mtij  daja. 


TbiB  tongoo  of  land  was  Indnded  in  town- 
Alp  16  north,  range  16  eaal^  and  was  snb- 
dlTlded  ^resumalily  at  the  time  of  the  goT- 
flmment  surrey  alluded  to)  Into  fractional 
Mctlons  as  shown  on  the  sketch.  The  an- 
tbora  of  plalntlirs  title  appear  to  have  ac- 
quired aectlons  10  and  12,  containing,  re- 
speetlT^.  at  the  time  of  the  snrvey.  S02.25 
and  4DBJS0  acres,  and  the  authors  of  de- 
fendant's title  sections  11,  14,  IS.  and  18, 
eontalnliv,  respectively,  Ki4.14,  94.86,  458.68, 
and  38.2&  acres.  The  river,  by  ooslon.  In 
tibe  course  of  time,  encroached  upon  the  up- 
per side  of  the  point,  gradually  wearing  it 
away,  nntU,  practically,  all  of  sectkm  10  had 
caved  into  the  river  and  disappeared,  and 
of  sections  11  and  12  all  had  gone  Into  the 
liver  except  a  narrow  strip  on  the  lower 
aide  of  the  point  There  had  been  little  or 
DO  cbange  In  the  river  line  of  sections  11 
and  12  tm  the  east  m  tower  side  of  the  point 
This  was  the  situation  at  the  beginning  of 
tbe  year  1876.  In  the  spring  of  that  year 
the  river  broke  through  the  narrow  strip  of 
land,  and  made  for  itself  what  la  called  a 
"tatoKt"   It  InAa  through  about  the  cen- 


ter of  section  12.  aa  tiiown  on  the  accom- 
panyliv  aketch,  which  roughly  ddlnoates 
De  Soto  Point  aa  It  appeared  fn  1876: 


The  river  thus  made  tm  itself  a  new 
channd,  and  Its  old  bed  became  "Lake  Cen- 
tennial." Having  made  this  new  channel, 
It  proceeded  to  widen  the  aame  by  caving 
away  the  land  on  the  sondi  or  lower  aide 
of  the  cut-off.  In  this  way  all  that  re- 
mained of  section  12  south  of  the  cut-off,  all 
of  section  11  not  prerionsly  lost  by  the 
erosion  which  had  taken  place  on  its  upper 
side,  probably  all  of  fractional  sections  14 
and  1^  and  the  northmi  portion  of  section 
IS,  were  washed  away.  Tliat  is  to  say,  the 
surface  of  said  tracts  were  washed  away; 
the  river  went  oyer  them;  they  became  sub- 
mei^ed.  The  tendency  of  the  river  was 
aouthward.  It  did  not  remain  In  the  chan- 
nel at  the  cut-off,  whore  it  first  went  tluough 
the  strip  of  land  forming  De  Soto  Point 
It  seemed  to  be  making  an  effort  to  stra^fat- 
en  Its^  at  that  locality.  Pursuing  this  ob- 
ject, it  wore  away  all  the  land  south  of  tbe 
cut-off  to  or  near  the  foot  of  the  point,  and 
then  established  Its  permanent  channel 
across  the  lower  portion  of  the  point,  as 
shown  on  the  sketch  last  above.  Thua  waa 
a  large  part  of  the  centn  and  lower  portion 
of  what  had  once  been  De  Soto  Point  cover- 
ed by  the  river,  and  what  remained  of  that 
point  above  water  waa:  (1)  Tbe  extreme 
upper  or  northon  part  thereof,  now  became 
an  island,  and  embracing  fractional  section 
13  and  a  narrow  strip  of  section  12  adjoin- 
ing section  18;  (2)  the  octreme  lower  or 
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■outli^  part  Uiereof,  emttraclng  eectlon  9 
and  the  Bouthon  two-tblrdB  of  section  16, 
which  now  had  a  front  on  tbe  liYOt  on  tlie 
west  Bide  thereof.  The  evidence  alunra  It 
took  the  river  approximately  elfht  months 
from  the  time  It  made  the  cnt-off  to  erode 
Its  way  from  that  point  to  what  was  Its 
position  In  1898,  when  this  anlt  was  tried 
In  the  district  court.  Having  established 
Its  permanent  channel,  as  shown,  across 
the  lower  part  of  De  Soto  Point,  the  rlvu 
b^n  to  flU  with  Its  slit  the  stretch  of  wa- 
ter lying  betwera  Its  channel  and  the  place 
where  it  lud  first  broken  through  the  strip 
of  land.  This  was,  In  point  of  distance, 
abont  one  mile.  This  filling  or  deposit  con- 
tinued until  now  from  the  cut-off  to  the 
present  channel  of  the  river  there  Is  a  solid 
body  of  land  raised  above  the  water,  sus- 
ceptible In  places  of  habitation  and  culti- 
vation. That  land  Is  the  subject  of  contro- 
versy In  this  suit  It  emtoices  parts  of  the 
old  bed  of  the  river  on  both  sides,  and  what 
was  (by  the  government  survey  made  In 
1829  fractional  sections  10  and  11.  all  of 
fractional  section  12  except  the  strip  of  same 
left  by  the  cut-off  on  the  ncHrtheast  ad- 
Joining  section  13,  fractional  sections  14  and 
18,  and  the  upper  part  of  section  IS,  ex- 
cept that  these  three  fractional  sections  last 
mentioned,  or  parts  of  them,  and  perhaps 
part  of  what  was  once  section  10,  have 
supplied,  In  whole  or  In  part,  the  present 
permanent  channel  of  the  river  across  the 
lower  portion  of  the  point,  as  shown  on  the 
sketch.  The  plaintiff  claims  the  whole  of 
this  "made**  or  "raised"  land,  under  arti- 
cle 509  of  the  Civil  CkKle.  on  the  ground 
that  It  Is  an  alluvial  formation,  attached  as 
accretions  to  that  portion  of  section  12  on 
De  Soto  Point  (now  De  Soto  Island)  which 
adjoins  section  13,  and  wblch  remained  aft- 
er the  river  broke  Its  cut-off  through  there 
In  1S76.  Her  suit  Is  petitory  In  character. 
From  an  adverse  Judgment  In  tbe  district 
court  Bhe  prosecuted  an  appeal  to  the  court 
of  appeals.  Second  circuit,  and,  being  cast 
there,  has  obtained  a  writ  of  review  for  Its 
consideration  here. 

But  our  conclusions  on  tbe  facts  and  tbe 
law  of  the  case  are  no  more  favorable  to  ber 
contentions  than  were  those  of  our  brothers 
of  tbe  other  courts.  We  learn  from  the  tes- 
timony that  what  Is  now  the  land  in  contro- 
versy manifested  Itself  as  a  bar  under  the 
surface  of  tbe  water  In  about  a  year  after  the 
cut-off  occurred.  Tbe  discovery  was  made 
by  a  Cincinnati  boat  running  aground.  This 
waa  the  first  intimation  or  evidence  a  bar 
was  forming  there.  By  1870  it  was  showing 
up  above  low  water,  and  continued  to  rise 
higher  and  higher  until  it  became  dry  land, 
^'■ven  when  the  river  was  full,  from  where  tbe 
cut-off  had  been  to  the  present  channel.  It 
thus  appears  that  that  portion  of  De  Soto 
Polut  the  surface  of  which  tbe  river  cut  away 
when  It  was  forming  a  new  channel  for  It- 
self has  been  restored.  The  land— the  same 


fractional  sections  wblcb  deftfidanti  or  Hieir 
an&ors  owned— Is  there  now.  It  was  a  case 
of  temporary  sntHnergatoe.  Tin  river  went 
over  it.  and  in  doing  wo  canted  away  its  sur- 
face to  abont  tbe  ttsnal  d^tb  of  tbe  river  at 
that  p(^nt  Bnt  tbe  river  did  not  r^aln  up- 
on the  land.  It  settled  itsdf  in  a  pramanent 
<diannel  south  of  It,  and  then  proceeded  to 
uncover  tbe  land  It  had  passed  over.  It  did 
this  \ify  its  dQposlts  and  withdrawal  of  Its 
waters.  Dry  land  at  ttio  same  place  as  be- 
fore the  submergence  Is  there  now,  suscepti- 
ble of  Burvay  and  IdentlficatloQ  as  per  the 
original  lines  ot  tbe  government  survey.  In- 
deed, It  was  surveyed  unda>  order  o^cotat  In 
this  very  cas^  and  tbe  old  llnea  tn  part  run 
oat  Undw  these  circumstances  we  bold 
that  title  to  the.fracti(mal  sections  wblcb  de- 
fendants' authors  acquired  did  not  pass  from 
d^endants  by  reason  of  the  river  going  over 
the  land  and  occiq)yIng  It  for  a  time.  Ovrn- 
ershlp  of  soil  carries  with  It  the  ownership 
of  all  that  Is  directly  above  and  under  It 
OIv.  Oode,  art  fi05.  The  ground  upon  which 
the  river  rested  tempwarily  in  going  over 
that  portion  of  De  Soto  Point  never  ceased  to 
belong  to  defendants  the  helcs  of  BIrney,  and 
the  deposits  placed  upon  It  by  the  river  In 
retiring  from  It  having  heea  put  upon  land 
belonging  to  them,  became  likewise  their 
pr(H)erty.  The  evidence  shows  that  tbe  de- 
posits first  began  at  the  lower  end  of  the 
land  In  dispute,  nrar  die  present  channel  of 
the  river,  and  gradually  extended  up  towards 
section  12,  or  what  remains  of  It  at  the  foot 
of  what  Is  now  De  Soto  Island;  that  la  to 
say,  the  highest  part  of  the  restored  land  is 
at  the  lower  end,  on  the  east  side  tbereof, 
and  It  gets  lower  as  it  extends  northward 
and  westward.  It  la  shown  that  at  hlgb 
stages  of  water  in  the  river  boats  may  circle 
or  circumnavigate  the  land  In  controversy. 
The  federal  government  dredged  a  canal 
from  the  present  channd  of  the  river,  along 
the  Mississippi  shore,  to  enable  boats  to  reach 
Vleksburg;  and  a  depression  or  channel 
alongside  of  what  remains  of  section  12,  fill- 
ed with  water  when  the  river  Is  high,  en- 
ables them  to  pass  around  the  northern  end 
of  tbe  restored  land  and  back  to  the  river 
again  through  what  Is  called  "West  Pass" 
on  the  west  side.  At  low  stages  of  water, 
however,  these  passes  around  the  northern 
and  western  sides  of  the  restored  land  are 
dry.  It  would  seem,  therefore,  that  tbe  land 
in  controversy  is  hardly  to  be  considered  as 
accretions  formed  to  the  soU  of  that  portion 
of  section  12  left  above  where  the  cut-off  had 
been.  We  are  of  the  (pinion  that  the  doc- 
trine of  reappearance  of  land  after  subma- 
gence  Is  the  one  that  controls  here,  and  that 
the  principles  governing  the  acquisition  of 
land  by  accretion  orderelictlon  are  not  direct- 
ly determinative  of  the  controversy,  though 
having  a  bearing  upon  the  same.  In  Oonid, 
Waters  (2d  Ed.)  B  158,  It  Is  said:  "If  naviga- 
ble waters  owned  by  the  state  suddenly  en- 
a-oach  upon  private  lands  adjoining,  and 
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there  are  marka  1^  which  their  limits  can  be 
determlued,  the  title  to  the  soil  thus  coTered 
remains  in  the  former  owner,  and  upon  the 
recession  of  the  water  It  Is  restored  b»  his 
propertj."  The  author  cites  many  authori- 
ties In  support  of  this  proptnltlon,  among 
them  Sir  llathew  Hale's  De  Jure  Marals; 
Woolrych,  Waters,  22,  37;  and  Mulry  v.  Nor- 
ton, 100  N.  Y.  426,  8  N.  E.  681  (found  also  In 
S3  Am.  Rep.  206).  In  the  case  last  referred 
to  It  was  bdd  that:  "If,  after  a  submer- 
gence, the  water  disappears  frfun  the  land  ei- 
ther by  its  gradual  retirement  or  the  elera- 
tlou  of  the  land  by  natural  or  artificial  means, 
the  proprietorship  returns  to  the  wlglnal 
owner.  No  lapse  of  time  during  which  the 
submergence  has  continued  bars  the  right  of 
the  owDcr  to  enter  npoa  the  land  reclaimed, 
and  assert  his  proprietorship,  when  the  Iden- 
tity can  be  established  by  reasonable  marKs, 
or  by  situation,  extent  of  quantity,  and 
iMiundary  on  the  firm  land."  See,  also,  An- 
gen.  Tide  Waters  (1st  Ed.)  77;  Oity  of  St 
Louis  V.  Rutz,  138  U.  B.  226,  11  Sup.  Ct  837, 
34  L.  Ed.  941;  Nebraska  t.  Iowa,  143  U.  S. 

12  Sup.  Ct  886.  86  L.  Ed.  ISa  The  true 
sfdatloii  of  this  dispute  Is  to  har^  the  old 
lines  of  sections  10, 11, 12, 14,  15,  and  18  nm 
out  as  near  as  can  be  on  and  over  the  re- 
stored land,  and  let  plaintiff  Mrs.  Hughes 
and  the  defaidants  heirs  of  Bimey  take  such 
land  as  may  be  totmd  within  the  limits  of 
the  sections  owned  by  them  respectively. 

It  Is  therefore  ordered  that  the  Ju^ment 
of  the  district  court  and  that  of  the  court  of 
appeals  be  set  aside,  and  it  Is  now  adjudged 
and  decreed  that  this  case  be  remanded  to 
the  district  court  In  and  for  the  parish  of 
Madison  for  further  proceedings  according  to 
the  views  hwelu  set  forth  and  the  law;  coats 
of  all  the  courts  up  to  this  time  to  be  borne 
by  plaintiff;  subsequent  costs  relating  to  the 
surrey  and  division  oi  the  land  to  be  borne 
by  plaintiff  and  the  heirs  of  Blrney  equally. 


(107  La.) 

OANE  V.  HERXDON.   (No.  14,131.)i 

(Snpieme   Court   of   I^ouistana.    March  17, 
1002.) 

TAX  DBSD— RBCITALS-TALIDITT-BALB-PRB- 
SCRIPTION. 

1.  Under  article  210  of  the  constltutiou  of 
1879.  and  Act  No.  85  of  1888.  It  was  not  obli- 
gator? upoD  the  tax  collector  to  recite  In  bis 
tax  deed  the  fact  that,  IxnEore  offering  the 
property  as  a  whole,  he  bad  offered  the  least 
quantity  that  any  bidder  would  buy  for  the 
taxes,  interest,  and  costs  due  thereon,  and,  if 
it  be  a  fact  that  such  previous  offering  was 
made,  the  tax  purchaser  should  be  permitted 
to  prove  it  by  evidence  aliunde,  aniess  to  do  so 
TTODld  be  to  contradict  the  positive  recitals  of 
the  deed. 

2.  Where  the  tax  deed,  In  such  case,  is  sus- 
ceptible of  interpretation,  the  presumption  es- 
tablished by  the  constitntiOD  In  favor  of  ita 
prima  fade  validity  extends  to  the  meaning 
of  the  language  used,  and  it  will  be  presumed, 
prima  faae,  duit  ot  two  posdble  meanlugs, 
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that  meaning  was  Intended  agreeably  to  which 

the  deed  may  be  valid  rather  than  that  which 
must  render  It  void. 

8.  Where  two  or  more  vacant  lots,  of  the 
same  size  a.id  value.  In  a  dty  or  town,  are  as- 
sessed together,  tor  a  lump  sum,  the  constitu- 
tional requirements  as  to  offering  the  "least 
quantity"  may  be  complied  with  dther  by  of- 
fering one  of  the  lots  or  by  asking  bidders  to 
compete  by  stating  and  dmgnatlng  the  least 

aanntity  tnat  they  may  be  willing  to  buy  for 
le  taxes,  interest  and  costs  due  on  the  whole. 
4.  The  failure  of  the  collector  to  offer  the 
least  quantity  before  selling  the  whole  property 
affects  the  title  with  a  vice  for  whldi  It  may 
be  annulled  In  an  action  brought  within  the 
Iccal  delay,  but  whidi  Is  not  so  radical  as  to 
protect  the  owner  against  the  prescription  de- 
nounced  by  section  66  of  Act  No.  85  of  1888, 
or  section  5  of  Act  No.  105  ot  1874. 
(Syllabus  by  the  Court) 

Appeal  from  judicial  district  court,  par^ 
ish  of  Oaddo;  Alfred  Dillingham  Laud,  Judge. 

Actltm  by  M.  D,  C  Oane  against  B.  B. 
Herndon.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

David  Thompson  Land  and  Henry  Hun- 
slcker,  for  appellant  Alescander  &  Wilkin 
son,  for  appellee. 

MONROE,  J.  Plaintiff  alleges  that  she 
owns  lots  14  and  15,  In  square  No,  54.  In 
the  city  of  Shreveport;  that  the  defendant 
Is  In  possession  thereof,  claiming  under  a 
tax  titie;  and  that  said  titie  is  void  for  the 
reasons  that  the  deed  from  the  tax  col- 
lects shows  upon  Its  face:  (1)  That  the 
leost  quantity  of  the  pn^erty  which  any 
bidder  would  buy  was  not  offered,  but  that 
the  whtde  was  sold  In  block;  and  (2)  that 
said  property  was  not  sold  for  the  amount 
of  the  taxes,  Interest  and  costs.  It  is  also 
alleged  that  the  defendant  Is  a  possessor  in 
bad  faith,  and  there  is  a  prayer  for  Judg- 
ment decreeing  his  title  vtrid,  and  condemn- 
ing him  for  rents  and  revennes,  etc  The 
defendant  pleads  the  prescription  of  one, 
two.  fire,  and  ten  years,  affirms  the  validity 
of  bis  title,  and  alleges  that  he  has  been  In 
open,  peaceable,  and  uninterrupted  posses- 
sion thereunder  since  January  11,  1S89.  He 
further  alleges  that  In  December,  18SU,  tlie 
said  property  was  offered  for  sale  by  the 
sheriff  under  a  Judgment  and  writ  of  fieri 
facias  against  the  plaintiff  for  over  $40,000, 
and  was  adjudicated  to  him  for  $550.  and 
that  said  amount  was  then  and  there  paid 
by  him,  and  credited  on  said  Judgment  and 
that  plaintiff  Is  estopped  to  assert  the  claim 
here  set  up  by  reason  of  the  fact  that  she 
received  the  benefit  of  said  payment  and 
of  the  further  fact  that  she  has  stood  by 
for  twelve  years  or  more  without  asserting 
said  claim,  during  which  time  large  Judg- 
ments standing  against  her  have  become 
prescribed,  and  respondent  has  been  In  pos- 
session of,  and  has  paid  the  taxes  on,  the 
property  In  question.  He  prays  that  the  de- 
mand be  rejected,  but  that  in  the  event  of 
bis  eviction,  he  be  granted  Judgment  for 
■Bid  $550,  and  for  the  taxes  disbursed  by 
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him,  vltli  Interwt,  etc.  The  evidence  falls 
to  show  that  the  defoidaiit  acquired  any 
title  by  Tlrtue  c£  the  adjudication  of  the 
Bhetiff  on  December  4,  1886,  as  It  Is  admit- 
ted that  fheee  was  no  procte  T^bal  of  ad- 
judication, and  no  deed  by  the  sheriff.  It 
also  falls  to  show  that  the  amount  paid  by 
the  defendant  vaa  credited  oa  any  Juds- 
ment  or  fl.  fa.  against  the  plalntlfl^  that  It 
Inured  to  her  benefit,  or  that  she  was  erw 
made  aware  that  the  pn^erty  In  question 
had  been  adjudicated  to  the  defendant  The 
defendant  and  the  then  shedfl  (who  has 
been  out  of  office  for  several  years)  testi- 
fied mrally  {over  the  obJecUon  of  the  plain- 
tiff's couiwel)  to  the  fact  of  the  adjudica- 
tion and  to  the  amount  The  defendant  tes- 
tified that  he  had  snbseqnently  paki  said 
amomt  to  the  minors,  plalntMs  In  the  vilt 
through  thcdr  tutor,  and  the  account  fur- 
nished by  the  tutor  to  his  wards  was  Intro- 
duced (also  over  the  objection  of  plaintiff's 
counsel)  for  the  purpose  of  showing  that  the 
tu^  had  charged  himself  with  said  sum. 
We  agree  with  the  judge  a  quo  that  the 
oral  testlnnmy  was  admissible  as  showing 
that  the  defoidant  bad  bid  a  certain  amount 
for  the  lots  In  question,  and  that  he  had 
paid  said  amount  to  the  tutor;  but  ve  do 
not  think  that  tiie  account  furnished  by  the 
tutor,  who  was  not  put  on  the  stand,  was 
admtoslble  as  against  the  plaintiff,  who  vas 
not  a  party  thereto,  and  was  affrarded  no 
oppiHtunlty  to  cross-examine  Its  author. 
We  therefore  dismiss  the  matter  of  the 
sheriff's  sale,  of  December  4,  1880,  and  pro- 
ceed to  the  conslderstlon  of  the  tax  deed  of 
January  11,  188D. 

Article  210  ot  the  eonstltutltm  of  1879 
reads.  In  part,  as  follows:  "The  mdlector 
shall,  without  suit  and  after  glTlng  notice 
to  tbe  delinquent  In  the  manner  to  be  pro- 
vided by  law  (which  shall  not  be  by  pub* 
llcatlon— except  In  the  cases  of  unknown 
owner)  adrertise  for  sale  the  prox>erty  on 
which  the  taxes  are  due  In  the  manner  pro- 
Tided  for  judicial  sales,  and,  on  tbe  day 
of  sale,  he  sball  sell  such  portion  of  the 
property  as  tbe  debtor  shall  point  out,  and, 
In  case  the  debtor  shall  not  point  out  suffi- 
cient property,  the  collector  shall,  at  once 
and  without  further  delay,  sell  the  least 
quantity  of  property  which  any  blddw  will 
buy  for  the  amount  of  the  taxes,  Intovst, 
and  costs.  •  •  •  All  deeds  of  sale  made, 
or  that  shall  be  made,  by  collectors  of  tax- 
es shall  be  received  In  evidence  by  the 
courts  as  prima  fade  valid  sales."  The  act 
of  1888,  No.  85,  unAer  the  authority  of 
'  which  the  ssle  In  question  was  made  (sec- 
tion 68)  provides:  "That  each  state  tax  col- 
lector •  •  •  i^sll  execute  and  sign,  In 
person  or  by  deputy,  in  tbe  name  ctf  the  state 
of  Louisiana,  a  deed  of  sale  to  the  purchaser 
of  any  real  estate  sold  for  taxes.  In  which 
he  shall  relate,  In  substance,  a  brief  history 
of  the  proceedings  bad;  shall  describe  the 
Iffoperty,  state  tiie  amount  of  the  taxes. 


Interest  and  costs,  and  the  bid  made  for 
said  property,  and  the  payment  made  to  him 
in  cash,  and  shall  s^  said  property  to  the- 
purchaser  irith  the  right  to  be  placed  in  ac- 
tual possession  thereof,"  eta  The  deed  un> 
der  which  the  d^endant  claims  reads:: 
*19tate  of  Louisiana,  psrisb  of  Caddo.  Be 
It  known  that  this  day.  before  me 
came  and  appeared  John  Lake 
c<rilector  ctf  state  and  parish  taxes  for  said 
parish,  acting  herein  under  and  virtue- 
of  the  auth(»ltr  vested  In  him  "by  the  cm- 
stltntlon  and  laws  •  •  *  and  in  the  name- 
of  the  state  of  Louisiana,  who  declares  that 
he  does,  by  these  presents,  sell,  convey,  and 
ddlver  unto  B.  B.  Hemdon  the  followittg-de- 
scrlbed  pnpeetj  assessed  to  M.  D.  G.  Gone 
upon  the  tableau  of  taxes  In  and  for  said 
parish  of  Oaddo  for  tbe  year  1888,  to  wit: 
Lote  14  ft  IS  In  block  54,  city  of  Sbreveport 
The  said  property  was  advertised  In  the 
Shrev^ort  Democrat  a  newqiaper  pabllsh' 
ed'ln  said  parish,  from  the  20th  day  of 
AprU  to  t3ie  first  day  of  June,  188%  making 
full  thirty  clear  days  ftom  the  date  of  the 
first  InswUon  to  the  day  of  sale,  announcing 
said  sale  -to  teke  {dace  at  the  front  door  of 
the  dvU  district  court  house  of  said  parish 
within  the  legal  hours  of  sale  on  the  let 
day  of  June,  1889.  When  <m  said  sale  day. 
between  said  legal  hours  of  sale,  and  at 
said  court  house  door,  atbet  first  having  read 
the  advertlsemient  announcing  the  amount 
oi  taxes.  Interest  and  costs  due  on  said 
property  for  the  year  1688,  proceeded  to  offer 
the  said  described  property  for  sale,  tor 
cash,  without  appraisement.  In  legal  ten- 
der money  of  the  United  States,  to  pay  and 
satiafy  said  taxes,  Interest  and  costs,  when, 
at  said  offering,  the  said  B.  B.  Hemdwi, 
having  bid  the  sum-  of  nineteen  and  m/ioo 
dollars  for  said  property,  became  the  pur- 
chase thereof  at  that  price,  subject  to  re- 
demption, as  provided  by  law.  This  sale  Is 
made  for  the  consideration  of  the  sum  of 
nineteen  and  'Vioo  dollars,  cash  In  hand 
paid,  the  receipt  of  which  is  hereby  acknowl- 
edged. The  said  sum  being  for  taxes  fl4.70, 
interest  •  — ,  advertising  f  ■ ,  and  coste 
$5.25.  making  said  sum  of  nineteen  and 
"Aoo  dollars."  This  act  bests  date  Jane 
11, 1889,  and  was  recwded  <m  the  same  day. 
It  Is  not  su^cested  that  there  was  any  de- 
fect In  tiie  asSMsment  ot  that  the  plaintiff 
did  not  receive  notice  oC  tiie  Intended  sale. 
Tbe  allegatioia  are  that  tbe  tax  deed  show» 
on  its  face  that  the  requirements  of  the  con- 
stitution were  not  complied  with.  In  that  It 
shows  fiiat  tbe  property  was  offered  in  block, 
without  there  having  first  been  offered  th* 
least  quantity  that  any  bldda  would  buy 
for  the  amount  of  the  taxes,  intoest  and 
costs,  and  that  it  also  shows  that  it  was- 
not  sold  for  the  amount  of  the  taxes.  Inter- 
est and  coste.  The  ground  of  attack  last 
moitloned  Is  predicated  upon  the  idea  that 
the  redtel  In  the  deed— ■**the  said  sum  be- 
ing for  taxes  *14.70,  interat  |  i  adver- 
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tiBlsK  9  k  aikd  eoBte  t8*25,  making  satd 

nun  of  918^"— iB  to  be  construed  as  mean- 
iDff  tbat  the  collector  sold  tbe  proper^  for 
fl4.70  of  taxes,  and  |K2B  of  costs,  and  that 
he  received  notblng  In  tbe  iray  of  Interest 
We  do  not  so  Interpret  tbe  language  used. 
Neither  ttie  constltallon  nor  tbe  statute  re- 
quires tbat  the  dlfleraat  items  of  taxes,  In- 
terest, and  costs  b«  ved&ed  in  the, deed; 
and  whilst  the  collector  has  spedfled  the 
amount  of  the  tax  s^ratdr*  we  nnder> 
stand  him  to  have  agsregated  the  Itons  of 
advertising,  interest,  and  costs  in  one 
amount  This  becomes  obvious  if  the  blanks 
which  are  left  In  the  deed,  u  prepared,  but 
whl^  were  not  fllled,  be  omitted,  thus: 
"Tbe  said  sum  being  for  taxes  fl4.70  inter- 
est advertising  and  costs  making 
•aid  sum  of  919^**  No  attempt  was  made^ 
though  tbe  ez-GoIIectar  was  on  tbe  stand  as 
a  witness,  to  show  that  ttie  amount  for 
which  tiie  xnvpert7  was  sold  did  not  include 
all  taxes.  Interest,  and  coats  dne,  and  we 
have  no  reasfm  to  assume  that  the  coUectM 
fhiled  to  discharge  his  duty  In  that  respect 
Considering  tbe  remaining  grounds  of  at- 
tnA  relied  on  bj  pUiintlff,  bt  connection  with 
tbe  plu  of  prescription  which  baa  been  fai- 
tcrposed,  the  anestlons  suggested  are:  (1) 
Does  It  appear  aHlrmatlvdy,  from  the  recitals 
of  the  tax  deed,  that  fbe  collector  oifwed  the 
property  in  block  without  having  prevfonsly 
offered  the  least  quantity  that  any  bidder 
would  buy  for  the  amount  of  the  taxea,  faiter- 
est  and  eostet  ^  Is  it  competent  to  show, 
by  proof  aliunde  quam  tbe  deed,  that  snch 
pferioos  offering  was  made?  <3)  If  It  be  held 
that  soeh  proof  cannot  be  received,  or,  bdng 
received,  that  It  falls  at  its  purpose,  and  that 
as  a  matto-  of  fact  the  collector  (rftered  the 
prcqierty  In  no  other  manner  than  In  block, 
la  the  resulting  defect  in  the  title  ot  such  a 
<diaracter  as  to  deprive  the  holder  of  the 
ben^t  of  the  prescription  on  which  be  relies? 
The  Judge  of  the  district  court  reached  the 
CDurln^n  that  the  deed  does  not  show  upon 
Its  tece  that  the  ccdlector  faDed,  before  sell- 
ing the  property  in  block,  to  make  the  effort 
required  by  the  constitution  to  sell  the  least 
portion  that  any  bidder  would  buy  for  the 
amount  of  the  taxes,  etc.,  and  that  it  was 
c(Hnpetent  tot  the  defendant  to  prove,  by 
onl  testimony,  tbat  such  effort  was  made 
without  anccess,  and  that  even  though  the 
collector  had  failed  to  oflfer  the  property  oth- 
erwise than  In  block,  the  resulting  defect 
would  not  be  so  radical  as  to  place  the  title 
beymd.  tbe  protectlcm  of  the  prescriptkm  In- 
vited. From  his  very  able  opinion  we  make 
fbe  fallowing  excerpts:  "Act  8S  of  1888^  bi 
section  63,  i»ovldes  that  the  tax  collector.  In 
his  deed,  *shall  relate,  In  substance,  a  brief 
history  at  the  proceedings  bad,  shall  describe 
the  property,  state  the  amount  of  tbe  taxea, 
interest  and  costs  and  the  bid  made  for  said 
property  and  the  payment  made  to  him,  in 
cash,  and  ehall  sell  said  property  to  the  pur> 
chaser,'  etc.  Section  68  of  the  same  act  pro- 


vides, 'All  actions  to  annul  tax  sales  for  any 
Irregularities  or  InfOTmalltles  of  whatever  na- 
ture shall  be  prescribed  by  two  years  from 
\he  day  the  tax  collector's  deed  Is  recorded.' 
TtiSa  act  requires  certain  epedflc  recitals  In 
the  tax  deed,  but  as  to  all  other  fwmallties 
*a  brief  history  <tf  the  proceedings.'  Does 
the  fallore  to  mention  In  the  'brief  history  of 
the  proceedings'  any  one  of  the  various  pro- 
ceedings required  of  the  tax  collector  by  tbe 
revenue  law  of  the  state  render  his  deed  ab- 
solutely null  and  void  on  its  face?  This 
question  is  ansvered  by  arUde  210  of  the 
osistitutlfm  of  ISn,  In  tlw  provision  making 
all  tax  deeds  prima  fade  evidence  vt  valid 
Bales.  •  •  •  Assuming  tbat  the  tax  deed 
«bowB  a  sale  In  block,  and  that  evidence  Is 
not  admlsi^le  to  show  that  the  tax  oollectiv 
flnt  aSaeH  the  least  quantity  that  any  pur- 
chaser  woidd  boy,  the  qnestloo.  arises  as  to 
Oie  nature  of  sudi  defect  or  Irregularity  In 
the  mroceedlngs.  Is  it  a  nullity  or  defect 
that  is  BO  absdute  and  radical  that  It  cannot 
be  cured  liy  any  ot  the  preBcripUons  idesdedT 
That  eocb  a  defect  Is  a  groond  of  nullity  1»> 
eonceded,  and  Is  duwn  the  following  adi^ 
Judged  eases,  t1b.i  Norrss  t.  Bi^s,  44  Jm, 
Ann.  DOT,  11  South.  462;  Improvement  Go.  v. 
BaceesBlni  of  Fasnadit  47  La.  Ann.  1294,  17 
South.  800;  Bristol  r.  Murfl,  48  La.  Ana.  867, 
21  South.  819.  TbvBB  were  tults  to  annul 
tax  aalea.  Prescription  was  not  beaded,  and 
the  nature  of  the  nuUtyi  whether  relative  or 
absolnte,  was  not  discussed.  Hie  queetlon  Is 
therefore  res  nova  in  our  jurisprndence." 
Our  learned  Mother  then  proceeds  to  dte  au- 
thority to  the  effect  that  "the  validity  of  tax 
Bales  is  to  be  tested  under  tlie  same  prin- 
ciples as  Judicial  salesT;  toat  ^^Irregularities 
and  defects,  growing  out  of  any  Judicial  sale, 
which  may  be  cured  by  monition.  Include 
any  tnformallty  In  tbe  order,  decree,  or  Judg- 
ment <tf  the  coiut  under  which  the  sale  was 
made,  or  any  Irregularity  in  the  appraise- 
ment  or  advertisement  to  time  or  manner 
of  sale,  or  any  other  defect  whatsoever," 
save  want  of  citation,  and  tbat  audi  irr^rn* 
laritlcs  and  defects  to  tax  sales  are  cured  by 
monition  as  prescription,  and  to  tbe  further 
effect  that  notwitbstandtog  the  Jurisprudence, 
which  he  recognises,  holding  that  toe  pre- 
scription of  three  snd  five  years  does  not  ap* 
ply  to  cases  to  which  toere  Is  want  ot  notice, 
radical  defect  to  the  assessment  or  no  law 
authorizing  the  aale,  It  bas  not  been  hdd, 
since  the  decision  to  Bsrrow  v.  WOson,  that 
such  prescription  does  not  bar  an  actton  to 
annul  a  tax  sale  "on  account  of  Informali- 
ties, Irregularities,  or  Illegalities,  connected 
with  the  sale."  And  he  concludes  that  the 
present  action  Is  therefm  barred  t/f  the  pre- 
scription of  three  and  five  years. 

It  Is  certainly  true  that  neither  the  con- 
stitution of  1878  nat  the  atotute  under  which 
the  sale  bi  question  was  made  requbred,  as 
a  condition  precedent  to  toe  validity  of  the 
title  resulltog  from  such  sale,  toat  the  deed 
Should  spedflcal^  recite  Qiat  b^we  offering 
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tt9  property  fai  block,  the  collector  bad  of< 
fered  tbe  least  qnantltr  tbat  any  bidder 
would  bay  for  the  taxes,  interest,  and  costs. 
If,  therefore  as  a  matter  of  fact,  tiie  collector 
first  offered  tbe  least  quantity,  the  only  thing 
of  which  the  plaintiff  conld  craiplaln  wonid 
be  that  in  relathig,  "in  substance,  a  brief  his* 
tory  of  the  proceeding,"  he  bad  <nnitted  to 
mention  such  offer,  and  the  complaint  would 
be  entitled  to  no  consideration,  for  tbe  douUe 
reason  that  such  mention  is  not  required  and 
tbat  Its  omission  could  work  no  Injory.  The 
plaintiff,  however,  complains  that,  as  a  mat* 
f^r  of  fact  the  least  quantity  was  not  offer- 
ed, and  It  Is  said  that  the  recita}  In  the  deed 
Is  concInsiTe  to  tbat  effect,  and  cannot  be 
contradicted  by  tbe  oral  testimony  of  the  de- 
fendant, or  of  the  collector,  whose  term  of 
office  has  expired.  Tbe  recital  In  qyestlon 
reads:  '*When,  on  said  sale  day  •  •  • 
After  first  having  read  tbe  adrertlsement,  an- 
nouncing tbe  amonut  of  the  taxes,  int^^st, 
and  costs  due  on  said  property  tor  the  year 
1888,  inroceeded  to  offer  said  described  prop- 
erty for  sale  for  caab,  without  appraisement 

*  *  *  at  said  offering,  tbe  said  E.  B. 
Hemdon,  having  bid  the  sum  of  $10.95, 

•  •  •  became  the  purchaser,"  etc.  It  la 
true  that  there  Is  no  afflrmatlve  statement 
In  this  redtal  to  tbe  effect  tbat  the  least 
quantity  of  the  property  that  any  bidder 
would  buy  for  the  taxes,  Interest,  and  costs 
had  been  offered,  before  the  offer  of  tbe  whole. 
And  It  is  equally  true  tbat  there  Is  no  state- 
ment that  the  debtor  bad  failed  to  point  out 
the  property  to  be  seized,  though  it  is  only  in 
tbat  event,  by  the  express  terms  of  the  con- 
stitution, that  the  collector  is  authorized  and 
required  to  sell  "the  least  quantity,"  etc. 
Upon  tbe  other  hand,  tbe  statement  as  made, 
and  the  fact,  the  nonexistence  of  which  the 
plaintiff  alleges,  and  tbe  existence  of  which 
tbe  defendant  asserts  and  offers  to  prove, 
that  tbe  vrhoie  property  was  offered  only  aft- 
er the  offering  of  such  least  quantity,  may 
▼ery  well  stand  together,  so  that  the  effect 
of  the  te6tlm<»iy  to  which  tbe  plaintiff  ob- 
jects Is  not  to  contradict  tbe  recitals  of  the 
deed,  but  merely  to  show  that  the  collector 
took  certain  steps,  which  were  required  b>  be 
taken,  but  which  do  not  appear,  and  wbicb 
are  not  required  to  appear,  from  those  re- 
citals. It  Is  to  be  remembered.  In  this  con- 
nection, that,  besides  those  provisions  of  ar^ 
tide  210  of  the  constitution  at  1879,  upon 
which  the  plaintiff  relies,  there  Is  the  fur- 
ther provladon,  that  "all  deeds  of  sale  made, 
or  that  may  be  made  by  collectors  of  taxes 
shall  be  received  in  evidence  by  the  courts 
as  prima  facie  valid  sales." 

The  prima  fade  presumption,  therefore^ 
in  tbe  case  of  a  tax  sale  which  la  open  to 
construction,  Is  that  the  meaning  Intended  by 
tbe  language  used  Is  such  as  would  give  ef* 
feet  to  the  deed,  ratbw  than  render  It  void 
upon  its  face.  And  it  Is  for  the  attacking 
party  to  show  that  mch  a  conatmctton  la 
InadmlMlbUb  or  to  viurapported  ^ 


This  has  not  been  done  In  t3ie  fawtant  ease, 
but,  OD  the  contrary,  the  testimony  which 
was  objected  to  was  offered  by  tbe  defend- 
ant in  support  of,  and  sustains,  a  construc- 
tion of  his  deed  of  which  it  is  fairly  sus- 
ceptible, and  which  gives  validity  to  bis 
title.  And  we  are  of  (pinion  tbat  the  testi- 
mony was  properly  admitted.  Nor  do  we 
think  tbat  this  view  conflicts  with  the  ruling 
In  Norres  v.  Hays,  44  La.  Ana  812,  11 
South.  462,  and  Bristol  v.  Murff,  49  La.  Ann. 
867.  21  South.  S19,  since  In  neither  of  those 
cases  was  there  any  attempt  to  show  that 
tbe  collector  offered  the  "least  quantity," 
etc.,  before  offering  tbe  whole  property,  and 
It  may  be  assumed  that  tbe  recitals  in  tbe 
deeds  then  before  tbe  court,  though  similar 
to  those  upon  which  the  present  defendant 
relies,  were  Intended  to  mean,  and,  for  that 
reason,  were  accepted  as  meaning,  tbat  no 
preliminary  offer  of  tbe  least  quantity  of 
property  was  made.  It  does  not  follow, 
however,  that  those  recitals  were  susceptible 
of  no  otho'  Interpretation,  or  that  such  mean- 
ing would  have  bem  attributed  to  them  If 
it  bad  been  shown  tbat  It  did  not  accord  with 
the  fact.  There  is  some  difference  between 
the  testimony  of  the  defendant  and  that  of 
tbe  ex-coUector  as  to  the  manner  in  which 
the  offer  of  the  least  quantity  of  tbe  prop- 
erty in  question  was  made;  the  defendant 
testifying  tbat  one  of  tbe  two  lots  was  of- 
fered, and  tbe  collector  that  tbe  offer  was 
made  in  bis  "usual  manner,"  which  was  to 
ask,  "What  Is  the  least  amount  of  this  prop- 
erty tbat  any  bidder  will  take  and  pay  the 
taxes  thereon  ?"  (Including  Interest  and 
costs).  If  there  was  an  ottei  to  take  less 
than  the  whole,  he  would  then  ask,  "What 
specified  part?*  If,  on  the  other  band,  there 
was  no  offer  to  take  less  than  tbe  whole,  he 
would  ask,  "Who  will  take  tbe  whole  of  this 
property  and  pay  tbe  taxes?"  etc.  And  the 
sale  would  be  made  to  the  bidder  who  would 
be  willing  to  pay  the  amount  due  In  con- 
sideration of  the  adjudication  to  him  of  tbe 
least  portion  of  tbe  property,  or  of  the  whole, 
as  the  case  might  be  We  are  of  opinion 
that,  for  the  purposes  of  this  case,  in  which 
there  were  two  vacant  lots,  of  the  same  size 
and  value,  assessed  together,  for  a  lump 
sum,  either  method  of  offering  would  have 
fulfilled  the  requirements  of  the  law,  the 
object  of  which  was,  and  is,  to  prevent  tbe 
sale,  tumecessarlly,  of  a  number  of  town 
lots,  or  of  a  large  tract  or  tracts,  of  land 
in  the  country,  the  taxes  upon  which  might 
be  realized.  In  the  one  case,  by  tbe  sale  of 
one,  tbe  least  valuable,  lot,  and  In  the  other, 
by  tbe  sale  of  an  Inconsiderable  portion  of 
the  land.  Beyond  all  this,  however,  Is  tbe 
question:  If  the  collector  falls  to  offer  "the 
least  quantity  of  the  property"  before  offer- 
ing and  selling  the  whole.  Is  the  resulting 
defect  In  the  title  of  such  a  character  as  to 
deprive  the  tax  purchaser  of  the  benefit  of 
tbe  prescription  which  to  here  relied  od? 
Article  8643  of  the  Code  proTldetf  that  "all 
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Informalities  connected  with,  or  growing  out 
of,  any  public  sale,  made  by  any  penKm  au- 
tborlzed  to  aell  at  public  auction,  shall  be 
prescribed  against  by  ttiose  claiming  under 
sach  sale  after  the  lapse  of  five  years  from 
the  time  of  making  It,  whether  against  mi- 
nors, married  women,  or  lnt»dlcted  pM^ 
sons."  Section  5  of  Act  No.  105  of  1874 
reads,  "Any  action  to  invalidate  the  titles  to 
any  property  purchased  at  tax  sale  und» 
and  by  virtue  of  any  law  of  this  state  shall 
be  prescribed  by  the  lapse  of  three  years 
from  the  date  of  such  sale."  The  conclnd- 
iDg  paragraph  of  section  66  of  Act  No.  85  of 
1888,  being  the  statnte  under  the  authority 
of  which  the  property  in  question  was  sold, 
declares  that  "all  actions  to  annul  tax  sales 
for  any  irregularities  or  InfOTmalltles  of 
whatever  nature  shall  be  prescribed  by  two 
years  from  the  day  the  tax  collector's  deed 
Is  recorded."  The  last  section  of  this  stat- 
ute rq>ea)s  '*all  those  parts  of  laws,  on  the 
subject  of  levy,  assessment  and  collection  of 
state  taxes,  heretofore  enacted,  which  are 
In  conflict  with  the  conetltntlon  of  the  state, 
or  are  Inconsistent  with,  or  supmeded  by, 
or  contrary  to,  or  In  conflict  with,"  Its  own 
provisions.  The  prescription  of  five  years, 
established  by  the  Code  (from  the  date  of 
the  sale)  against  "Informalities"  In  atay  pub- 
lic sale,  are  clearly  Inconsistent,  as  to  the 
matter  of  time,  with  the  prescription  of  two 
years  (from  the  recording  of  the  deed) 
against  "irregularities  or  informalities"  in 
"tax  sales"  established  by  the  act  of  1888, 
and  we  may,  therefore,  leave  the  article  of 
the  Co6b  out  of  the  question  in  this  case. 

The  acts  of  1874  and  of  1888  may  stand 
together,  by  holding  that  the  latter  applies 
merely  to  "Irregularities  and  Informalities" 
in  tax  titiee,  whilst  the  former  Is  still  In 
force  as  establishing  the  prescription  of  three 
years  against  more  serious  defects.  In  Per- 
son V.  O'Neal,  32  La.  Ann.  228,  and  Legue 
V.  Boagnl,  Id.  912,  It  had  been  held,  before 
the  adoption  of  the  act  of  1888,  that  the 
prescription  of  three  years,  under  the  act  of 
1874,  was  Inapplicable,  in  the  one  case,  where 
property  had  been  sold  for  taxes  without  no- 
tice to  the  owner,  and.  In  the  other,  where 
the  property  had  been  assessed  In  the  name 
of  a  person,  not  the  owner,  whilst  the  titie 
of  the  owner  was  spread  on  the  public  rec- 
ords, the  purchasers  were  shown  to  have 
been  aware  of  the  defects,  and  It  did  not 
appear  that  they  were  In  possession.  These 
cases  were  reviewed  In  Barrow  v.  Wilson, 
30  La.  Ann.  403,  2  South.  809,  and  the  case 
of  Person  v.  O'Neal  was  overruled,  whilst 
the  case  of  Lagne  r.  Boagnl  was  differen- 
tiated and  practically  sustained.  It  was  al- 
so held  that  neither  the  prescription  of  three 
nor  of  five  years  applied  to  the  right  of  ac- 
titm  of  a  mln<«  to  annul  a  tax  sale.  In 
Breaux  v.  Negrotto,  48  La.  Ann.  441,  9  SouUl 
502.  the  court  in  part,  overruled  Barrow  r. 
Wilson,  and  returned  to  the  doctrine,  an- 
aoudced  in  the  case  of  Person  v.  O'Neal, 


that  "wbatevo-  defects  In  a  tax  sale  may 
be  cured  by  the  lapse  of  three  yean,  the 
want  of  personal  notice  to  the  owner,  or 
his  agent  or  curator,  cajinot  be,  because  such 
notice  is  a  condition  precedent  to  the  sei* 
snr^  without  which  there  could  be  no  sale," 
and  this  doctrhie  has  since  beoi  repeatedly 
affirmed.  But  the  court  has  gone  no  farther, 
nor  do  we  find  any  sufficient  reason  for  do- 
ing so  at  this  time.  A  law  autiiorlzing  an 
assessment  and  sale  of  property  for  taxes, 
an  assessment  under  the  authority  of,  and 
as  required  by,  such  law,  and  the  notice  to 
the  owner,  as  required  by  the  constitution, 
of  the  Intention  to  sell,  were  regarded  as 
conditions  precedent  without  the  existence 
or  observance  of  which  It  was  considered 
that  a  proceeding  leading  to  the  sale  of  prop- 
erty for  taxes  was  of  no  binding  force  or 
eftect  and  the  titie  resulting  therefrom,  In 
contemplation  of  law,  no  title  at  all;  and 
hence  Incapable  of  being  validated  by  pre- 
scription. If,  however,  property  is  legally 
assessed,  and  the  owner  receives  notice  of 
the  intention  of  the  collector  to  sell  It  for 
the  taxes  due,  it  may  reasonably  be  pre- 
sumed that  he  win  avail  himself  of  the  op- 
portunity thus  offered  to  protect  his  rights 
by  Insisting  that  all  the  conditions,  as  to 
the  manner  of  the  sale,  and  especially  those 
which  are  Imposed  for  his  benefit  shall  be 
strictiy  observed.  If  he  stands  by  and  al- 
lows the  property  to  be  sold  In  disregard 
of  such  conditions,  there  can  be  no  reason, 
unless  it  be  that  the  state  Is  without  power 
in  the  premises,  why  the  prescription  es- 
tablished by  law  should  not  protect  the  pur- 
chaser in  his  titie.  As  to  the  policy  of  such 
legislation  and  the  power  of  the  state,  all 
writers  and  jurists  are  agreed.  "The  policy 
of  such  laws  is  unquestionable,  and  the  pow- 
er to  enact  them  Is  undisputed."  Cooley,. 
Tax'n,  376.  "Public  policy  demands  the 
enactment  of  such  laws,  and  they  are  uni- 
versally sanctioned  by  the  practice  of  na- 
tions and  the  consent  of  mankind."  Blackw. 
Tax  Tlties,  643.  Prescription  Is  a  thing  of 
policy,  growing  out  of  the  experience  of  Its 
necessity;  and  the  time  after  which  suits  or 
actions  shall  be  barred  has  been,  from  a  re- 
mote antiquity,  fixed  by  every  nation,  In 
virtue  of  that  sovereignty  by  which  It  exer- 
cises its  legislation  over  all  persons  and  iirop- 
erty  within  Its  Jurisdiction."  McElmoyle  T. 
Cohen,  13  Pet  312,  10  L.  Ed.  177. 

Whatever  merit  therefore,  there  might  be 
In  the  position  of  the  plaintiff's  counsel,  and 
it  has  certainly  been  most  strongly  pre- 
sented, that  the  deed  und^  which  defend- 
ant holds  Is  not  subject  to  Interpretation  or 
explanation,  we  should  still  be  obliged  to 
hold  against  his  dHent  on  the  subject  of  pre- 
scription. Conceding  that  a  tax  sale  may  be 
annulled  In  an  action  brought  within  the 
time  prescribed  by  law,  because  of  the  non- 
observance  of  the  legal  requirements  as  to 
the  offering  of  less  than  the  whole  before 
selling  the  whole  property,  it  nevertheless 
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remains  that  such  action  may  be  barred  by 
prescription;  the  only  question  to  be  deter- 
mined being  whether  the  law  was  Intended 
to  apidy  to  It  For  reasons  whl<A  yren  con- 
ildered  sufflcieot  It  has  been  hdd  that  the 
prescription  established  by  the  law  of  this 
state  was  Inapplicable  In  certalQ  cases,  where 
to  have  held  otherwise  would  hare  been,  in 
effect,  to  hare  deprived  the  owners  ot  their 
prc^ierty  under  circumstances  which  it  was 
not  beliered  were  within  the  cootemplatlaa 
of  those  laws.  Bat  the  policy  of  the  state 
has  been  more  emphatically  declared  in  the 
present  constitution,  and  In  the  statute 
adopted  pursuant  thereto,  and,  whilst  this 
recentiy  enacted  law  does  not  control  In  the 
case  now  before  us.  It  does  not,  upon  the 
other  hand,  encourage  the  courts  to  go  far- 
ther than  they  have  done,  on  behalf  of  the 
taxpayer,  In  the  matter  of  construing  the 
statutes  of  prescrlptloiL 
Judgment  affirmed. 


aOT  La.) 

W.  T.  ADAilS  MACH.  OO.  t.  NBWMAN. 
(No.  13.91&) 

OBnpresw  Oeurt  at  Loolslaua.  Aprfi  14, 1902.) 

OOHDTTIOHAL  BALB-BIOHn  OV  KORTQAaBB. 

1.  Where  all  the  essential  elemrats  ai^  con- 
dltions  for  an  absolute  tale  are  present.  In  a 
contract  betwecD  parties,  the  effects  flowing 
legally  from  that  particalar  contract  follow, 
whether  the  parties  foresaw  and  Intended  them 
or  not,  and  though  they  may  refer  to  the  eon- 
tract  as  an  agieematit  .to  sdl,  or  as  a  oon^ 
tional  sale. 

2.  Where  machinery  has  been  sold  to  a 

glanter,  whidi  he  has  Immobilized  by  attach- 
12  It  to  his  plantottou,  and  the  property  to 
whidi  the  same  was  attached  was  permitted 
to  be  seized  and  sold  without  oppoMtlon  of  any 
kind  in  enforcement  of  a  pre-existing  mort- 
gage, the  seller  cannot,  aner  the  sale,  as 
against  the  purchaser,  lecorar  the  machinery 
OBder  a  claim  of  ownsrahipi. 
(B^bw  hf  tbe  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Fred  D.  Sing,  Judge. 

Action  by  the  W.  T.  Adams  Machine  Com- 
pany against  Isadore  Newman.  Jud^ent 
for  flgfendant,  and  plaintiff  appeals.  Afflrm- 
fd. 

Hetrli&  ft  Lewis,  for  appellant  ClBgg  ft 
Qnlntero,  for  appellee. 

NIOHOLLS,  C.  J.  The  plaintiffs.  In  their 
petition  filed  April  8, 1S90,  alleged  themselTes 
to  be  the  owners  of  c^taln  boilers,  cotton 
gins,  and  other  machinery  which  was  then 
on  a  plantation  In  the  parish  of  East  Baton 
Kouge  belongli^  to  the  ^''fendant;  that  on 
July  10,  1801,  they  entered  Into  a  contract 
with  W.  S.  Slaughter  &  Bro.,  by  which  they 
placed  the  said  machinery  In  the  possession 
of  said  Slaughter,  with  a  suspeDslve  cmdl- 
tlon  of  sale,  under  which  the  entire  price 
should  be  paid  for  the  said  machinery;  that 


It  was  nndmtoed  the  title  to  the  aald  ma- 
chinery was  to  remain  with  petitioners  nntll 
the  said  price  was  paid,  as  would  more  fully 
appear  by  the  said  contnct,  which  tliey  de- 
clared they  amiexed;  that  the  defendant,  be- 
ing well  aware  that  said  property  bdonged 
to  petitioners,  received  possession  of  the  same 
nevertheless,  took  possession  of  the  same,  and 
maliciously  and  illegally  refused  to  dellvor 
the  same  to  petitioners^  although  the  same 
had  been  repeatedly  demanded  of  them, 
claiming  that  the  same  belonged  to  him;  that 
defendant  bad  Illegally  and  wrongfully  held 
possession  of  said  property  for  ov^  a  year: 
that  the  action  of  defendant  In  withholding 
the  property  was  malicious,  and  for  the  pur- 
pose of  causing  petitioners  an  Injury,  and 
they  were  entitled  to  recover  damages  for 
the  aald  malicious  and  Illegal  action.  That 
they  had  been  Injured  In  the  sum  of  $850  by 
said  malicious  and  Illegal  action,  and  they 
placed  their  damage,  attorney's  fees,  the  use 
of  the  machinery  for  one  year,  and  the  an- 
noyance and  vexation  Incident  to  and  grow- 
ing out  of  the  wrongful  action  of  the  do* 
fendant,  at  fSOO,  and  punitive  damages  at 
$300.  They  prayed  that  defendant  be  order- 
ed, adjudged,  and  decreed  to  deliver  over  the 
said  machine  to  them,  or,  upon  failure  so 
to  do,  to  pay  to  them  the  price  thereof,  to 
wit,  the  sum  of  $1,552.95,  with  Interest  from 
March  16,  18^,  and  for  $850  damages,  with 
legal  interest  tbo'eon.  Plaintiffs  annexed 
the  following  Instrument  to  their  petltlou: 
"W.  a  Slaughter  &  Bro.  Trust  Deed  to  W. 
T.  Adams  Machine  Co.,  Beneflciary.  W.  M. 
Boss,  Trustee.  State  of  Lonlslana,  Cotmty 
of  East  Batcm  Bouge.  This  Indenture,  made 
and  entered  Into  this  the  10th  day  ot  July, 
A.  D.  1891,  by  and  between  W.  8.  Slaughter 
and  Joseph  H.  Slaughter,  composing  the  firm 
of  W.  S.  Slaughter  ft  Bro.,  the  parties  of  the 
first  part,  W.  M.  Boss,  as  trustee,  party  <Mr 
the  second  part,  W.  T.  Adams  Machine  Com- 
pany, manufacturer,  of  the  city  of  Corinth, 
county  of  Alcorn,  In  the  state  of  Mississippi, 
of  the  thh-d  part  wltnesseth:  Tliat  the  first 
party,  for  the  consldm-ation  hereinafter  stat- 
ed, and  the  sum  of  one  dollar  to  them  in 
hand  paid,  the  rectipt  whereof  is  hereby  ac- 
knowledged, has  granted,  bargained,  sold, 
and  conveyed,  and  by  these  presents  do 
grant  bargain,  sell,  and  convey,  to  the  said 
second  party,  his  successor  or  successors  and 
their  assigns,  all  the  right,  title,  claim,  or 
interest  of  said  party  of  the  first  part  In  and 
to  the  following  property:  [describing  It.] 
♦  •  •  All  the  above-described  machinery 
is  located  in  the  parish  of  Bast  Baton  Rouge 
and  state  of  Louisiana,  and  Is  all  the  ma- 
ditnery  of  this  description  that  is  owned  by 
or  in  the  possession  of  the  party  of  the  first 
part  To  have  and  to  bold  said  property,  to- 
gether with  all  the  appurtenances  thereunto 
belonging,  and  all  the  Improvements  that 
may  be  afterwards  attached  or  added  thve- 
unto;  but  this  conveyance  is  made  In  trust 
however,  for  the  following  purposes,  to  wit: 
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Tlw  eald  lint  ptrtsr  !■  imOj  Indebted  to  the 
said  tbird  party  in  tbe  turn  ot  fifteen  hnn- 
dred  and.  flt^-^wo  and  vVioo  dollars,  erl- 
fenced  by  our  wrenl  promlseory  note*  or 
<oatTftcts  aa  follow^  to  wit:  One  for  the 
mm  of  9317.69  doUara^  dated  the  10th  oif 
Julr,  A.  D.  mi.  and  ^  and  payable  on  the 
15tb  day  of  Scvtevbcr,  1801;  ene  for  the 
8Dm  of  9617.6&  doUais,  dated  the  10th  day  of 
July,  A.  D.  UBl,  and  due  and  payable  on 
the  let  day  oC  January*  18ai2;  one  toe  the 
sum  ot  9617.66  dollara^  dated  tlia  10th  day 
<tt  July.  1801*  and  due  and  payatde  m  the 
let  day  of  September,  A.  D.  1S8S.  wUtdi  aald 
notea  were  paraphed.  *Ne  varietur,'  by  B.  J. 
Hummel,  notary  pntaUc.  for  tdentlfleatfan 
havanrlth,  wltik  Interest  on  each  from  date  *t 
the  rate  of  S  per  cent  per  annmn  natU  paid, 
and  In  each  ot  which  said  notea  it  la  q^ad- 
fled.  aoMuc  otter  tblnsa,  that  the  legal  tlUe 
to  the  aald  maoMnary  tor  the  pnrehase  money 
of  which  aald  notes  were  given,  and  which  la 
not  wnlrad  bwel^,  was  and  la  reserved  in 
the  aald  tiUrd  party  untU  fall  paymoit  of  all 
the  aald  notes  therefor,  together  with  all  the 
bitercM:  aoernad  thereon,  and  to  more  eflsctn- 
ally  ascore  and  make  certain  the  payments 
of  file  aald  ^i»nlaaory  notes  or  omtraeta,  as 
hcmnaboT*  described,  this  conveyance  la  ex- 
eeotsd.  Now  If  the  said  first  parties  shall 
pay  olf  and  dlacha^  said  notea  as  they  r»- 
^eetfTely  fan  dne^  together  with  all  the  in^ 
tmst  accned  thereon,  and  the  eosts  of 
«ctiting  and  recording  this  conveyance,  then 
the  aame  liiall  be  vtM  and  of  no  etCect  But 
If  default  Shan  be  made  In  the  payment  of 
said  promissory  notes  or  contracts,  or  either 
of  tham,  or  any  part  thereof  of  either  ot 
them,  aa  they  shall  r«vectlvely  and  aoe- 
ceaslvdy  tell  due,  aa  herelnabore  provided, 
than  and  In  tiiat  went  each  and  all  ot  said 
notea,  whether  dne  oe  not  aecordhig  to  tenor 
and  effect  thereof,  shall  be  taken  and  con- 
sidered aa  dn^  payatde^  and  coUectlble  trom 
the  date  of  snch  deteult.  And  the  said  aeo* 
end  party,  his  snceeisor  or  sncceMon.  shall, 
at  thn  laouest  of  the  said  third  parly,  his  as^ 
signs  veraonal  zepreaentatlTes,  with  or 
wttJuHit  first  taking  poeanslim  ot  the  said 
pnver^.  wd  with  or  witbont  having  it  prea- 
*at  at  day  of  aale.  and  ^ber  giving  5  dayi^ 
notlca  of  tha  thne^  place^  and  terns  of  aale  by 
poetlng  nodees  thereof  In  at  least  three  pub- 
lic i^aesa  In  the  county  and  state  wberdn 
aald  prwcrty  Is  altoated,  ivooeed  to  aell  the 
aame  to  tha  highest  and  best  bidder  and  pur- 
chasMS  for  cash  at  the  stlacs  named  In  ancb 
notice,  and  sppty  Uw  iwoceeds  arising  there- 
from—First,  to  tte  payment  of  ireparlng  and 
recording  this  Instnunent;  second,  to  the  pay- 
ment of  two  and  onfr^ialf  per  cent  commls- 
alcoB  tbareon  to  said  truafeee  or  his  soccessor, 
and  Che  necessary  expenses  Incurred  by  him 
bi  oaBcvOng  said  tnst,  which  shall  also  In- 
vade lessonsUs  attorneys*  fees  by  him  In< 
cmred;  third,  to  the  payment  of  the  said 
^mlasocy  notes  or  Indebtedness  herein  se- 
cured, and  the  ovsrplus,  if  any,  then  to  ba 


paid  to  the  said  first  partJea,  or  whoever  may 
be  entitled  to  the  same;  and  In  Uie  event  of 
a  sale  of  said  pnqwrty  by  said  trustee,  he 
shall  make  as  good  and  valid  a  title  to  the 
same  aa  the  first  and  third  parties  could  now 
main.  It  is  further  undmtood  and  agreed 
between  the  parties  hereto  that  the  said  first 
parties  is  to  retain  possesston  of  said  pn^ 
arty  until  default  In  the  payment  of  one  or 
etthar  of  said  notea,  and  that  the  said  third 
party  or  assigns  or  personal  remesentatlves 
are  hereby  granted  the  right  poww,  and 
prlvll^s,  at  any  tlme^  at  th^  tqitlon,  to  ap- 
point another  trustee  in  the  place  of  the  said 
W.  IC.  Boss  to  carry  out  and  execute  the 
trust,  and  to  change  the  aald  trustee  as  often 
as  the  said  third  party  may  so  desire,  which 
appointment  may  be  in  writing,  and  CKhlbltK 
ed  at  tbla  said  sale  In  the  event  of  a  sale 
thereof.  And  the  said  first  parties  hereby 
waive  and  relinquliA  all  right  ot  redemp- 
tion, and  consent  that  the  purchaser.  In  the 
event  of  sale  of  said  property,  or  any  part 
thweof.  take  a  perfect  and  taideteaaiblo  titlo 
In  and  to  the  same.  In  testhnony  wherettf, 
the  first  parties  henunto  set  th^  hand  and 
•eal  the  day  and  year  above  written.  [Slgit 
e^  W.  B.  Ayres.  [SeaL]  J.  B.  Mathews. 
[Seat]  [Signed]  W.  S.  Slaughter  &  Bn>. 
[SeaL]"  This  was  recorded  In  Bast  Baton 
Bongo  In  the  Bodk  of  Mortgages  on  S^tem- 
bflr  U.  IB^  The  mrtiea  referred  to  In  this 
lostrumait  -Identical  except  as  to  date  of 
paxment,  were  as  f  (dlowa:  FnwUaoory  notes 
annexed  to  awunlsslon  offered  in  evidence 
by  plalntUf,  marked  Bzhibtts  **B"  and  "O," 
filed  June  10,  1889.  Bxhlbit  B:  *'$617.66. 
Oorluth,  Miss.,  July  10th,  1801.  On  the  1st 
day  of  September,  1882,  we,  or  either  of  us, 
wo  promise  to  pay  to  W.  T.  Adams  Machine 
Co.,  at  their  <^ce  In  the  city  of  Oorlnth.  At 
com  Co.,  Mlaa..  purchase  money  for  [describ- 
ing certain  machinery],  •  •  •  c<»ltracted 
to  be  sold  to,  and  now  in  possesBlfm  of,  tiis 
undesigned,  the  stun  of  abc  hundred  and 
seventeen  *Vi«»  doUais,  with  Intmst  there- 
on tram  date  until  paid  at  the  rate  ctf  8  per 
cent  pev  annum.  It  is  miderstood  and  agreed 
that  the  title  In  and  to  said  prop«ty  shall  re- 
main in  said  W.  T.  Adams  Machine  Com- 
pany until  this  note,  with  all  the  others,  for 
the  purchase  money  of  said  property,  is  paid. 
And  the  said  W.  T.  Adams  Machine  Compa- 
ny, their  agoats,  reivesentstlves,  or  assigns. 
If  sold  sum  is  not  paid  at  maturity,  may  el- 
tlnr  enforce  a  collection  thereof  by  suit  or 
take  possesion  of  said  property  whoever 
found,  as  theirs,  and  In  the  lattor  event  any 
and  all  suma  previously  paid  on  this  or  sny 
note  given  tm  the  purcbsae  money  <^  said 
property  shall  be  token  as  rental  and  pay- 
ment for  the  use,  wear,  and  tear  thereof. 
And  it  la  farther  agreed  that  If  suit  be 
brought  to  collect  sold  sum  an  additional  sum 
ot  10  per  cent,  thereon  shall  be  recovered  as 
an  attorney's  fee  thereof.  [Signed]  W.  B. 
Ayres.  [Seal.]  [Signed]  J.  B.  Mathews. 
[Seat]  [Signed]  W.  S.  Slaughter  &  Brob 
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[SeftlJ^  An  exception  no  csnw  of  action 
filed  by  ttw  defendant  was  referred  to  the 
merits. 

Defendant  answa«d,  flnt  ^ei^big  flie 
fenttal  Jaane.  Farther  aiuwerlng,  Iw  aver^ 
red  that  the  ^oper^  deactlbed  tn  irialntUFa 
petltkm  was  an  immovable  by  desdnatf^m, 
and  wa>  attached  to  the  plantatlfm  In  the 
pariah  of  East  Baton  B011C&  That  ha  ac- 
quired the  said  property  by  purchase  at  a 
public  sale  made  by  the  sherur  of  Bast  Ba- 
ton  Bouge,  nnder  proceaa  of  court;  on  the 

 day  of  ^  18fr-.  That  he  acquired 

the  same  free  fnnn  mortsago  or  prlTllege 
In  favor  of  any  one,  and  more  especially  the 
plaintiff.  That  he  TPas  the  true  and  lawful 
owner  of  the  same,  Qe  prayed  that  idafn- 
tiffs'  demand  be  rejected. 

Plaintiffs  filed  a  siqxilemental  and  amend- 
ed petition.  In  which  they  reaffirmed  all  the 
aD^attons  of  the  original  petition.  They 
averred  that  the  notes  referred  to  in  the  con- 
tract annned  to  and  nude  part  of  the  wlgi- 
nal  petition  axe  two  cortaln  nonnegotlable 
promlB8(M7  notes,  dated  Corinth,  Ulss.,  July 
10,  1891,  for  $017.09  each,  and  payable,  re- 
spectively, on  the  let  of  January,  ISftl,  and 
1st  of  September,  1802,  and  bearing  Interest 
at  8  per  cent  pet  annum  from  date.  *Tour 
petitioners  farther  show  tibat  in  said  notes 
It  was  undoratood  and  agreed  that  the  title 
to  the  ma<^Unery  rtferred  to  In  plaintiffs' 
original  petition  shall  remain  in  the  W.  T. 
Adams  Machine  Co.  untU  said  notes,  wltik  all 
others  for  the  porcbaae  m<»i^  of  aald  inrop- 
raty,  are  paid,  and  the  said  W.  T.  Adams 
Machbie  Company,  their  agents,  legal  tepre* 
sentatlvea,  or  assigns,  if  said  sum  la  not 
paid  at  maturity,  mi^  either  enforce  the 
collection  thereof  by  suit,  or  take  posses- 
sion of  said  property  wherever  found  as 
tiieirs,  and  In  the  latter  event  any  and  aU 
sums  previously  paid  on  this  or  any  other 
note  given  for  the  purchase  money  of  said 
property  shall  be  taken  as  rental  and  pay- 
ment for  the  use  and  wear  and  tear  thax- 
of.  And  it  Is  further  agreed  that  If  the  suit 
be  brought  to  collect  said  sum  an  additional 
snm  of  ten  pa  ceut  (10%)  thereon  shall  be 
recovered  as  an  attraney'a  fee  therefor;  of 
which  win  more  fully  and  at  large  appear, 
by  reference  to  the  said  notes  annexed  and 
made  part  of  this  petition  for  greats  cer- 
tainty. Tour  petitioners  further  show  that 
said  contract  was  recwded  in  the  parish  of 
Bast  Baton  Rouge,  and  that  Iaadin«  New- 
man, the  defendant  in  this  case,  had  notice 
of  all  the  conditions  annexed  to  this  con- 
tract, and  nevertbdess  maliciously  and  Ille- 
gally took  possession  of  petitioners*  prop- 
erty, and  (vealy  r^^ued  to  deliver  same  to 
your  petitioners."  They  prayed  for  citation, 
and  fw  Judgmait  as  prayed  for  In  their 
original  petition. 

Defendant  excepted  to  this  petititm,  for 
the  reasons:  (1)  That  the  amended  and  sup- 
plemental petition  changes  the  iBsnes  pre- 
aoited  In  the  original  petititm,  and  delays 


the  trial  of  this  cause.  1*>^t  the  t^lnal 
petition  bereln  filed  was  a  suit  upon  a  con- 
tract w  a  suit  sounding  in  damages,  and 
that  the  exception  ot  no  cause  of  action  has 
bem  cumulated  vrlth  the  merits,  and  that  It 
is  now  too  late  for  the  pUlnUff  to  change  or 
attmpt  to  change  the  issue  and  to  bring 
suit  upon  said  note  or  notes.  CS)  That  the 
facts  sought  to  be  alleged  in  tiie  amended 
and  supplemental  petition  were  known  to 
the  plaintiff  and  to  his  counsel,  and.  If  true, 
could  have  been  and  should  hare  been  set 
up  in  the  orlglnsl  petition.  In  view  of  the 
premises  th€T  prayed  Judgment  on  these  ex- 
cepttona,  and  tiiat  the  amcmded  and  supple- 
mental petitiw  be  rejected  at  plfUnttfTs 
costs;  and,  as  in  his  original  answer,  prayed 
that  the  ^alntifCs  suit  be  dismissed  at  his 
costs.  These  exceptions  were  referred  to  the 
merits.  The  district  court  rendered  Judg- 
ment in  tavOT  of  the  defendant,  and  plaintiff 
appealed. 

The  evidence  shows  that  tiie  machlno-y 
Involved  in  this  litigation  was  placed  in  the 
possession  of  Slaughter  ft  Bra,  under  their 
contract  with  plalntiffB,  and  was  t^'  them  set 
vp  on  tsielr  plantation  In  Bast  Baton  Bouge; 
that  they  paid  the  plaintUte  iqion  the  ^ce 
of  thia  machlnay  $800  00  or  about  tiie  20th 
July,  1891,  and  $322  on  or  about  the  26th  of 
September,  1891;  that  no  other  payments 
were  made.  The  defendant  holding  a  mwt- 
gage  on  this  plantation  on  which  the  ma- 
chinery was,  enforced  the  same  Igr  aeinire 
and  sale,  and  at  the  same,  made  In  execu- 
tion, became  the  adjudlcatee.  Upon  the  cer- 
tificate of  mortgages  read  at  the  sheriff's 
sale  by  the  sheriff  under  the  nnmb^  12  was 
recited:  "A  trust  deed  In  favor  of  W.  T. 
Adams  Machine  Company  for  $1,552.95,  evi- 
doiced  by  three  promissory  notes^  all  bear- 
ing Intereat  at  the  rate  of  eight  per  coit  per 
annum  from  July  10,  1801«  until  paid,  reced- 
ed September  12,  1891."  In  the  brief  filed 
on  behalf  of  the  plaintiff  it  Is  said,  '*nic 
sale  waa  a  conditional  sale^  and  It  was  there- 
in stipulated  that  the  titie  to  the  machinery 
should  remain  In  tiie  vendor  untll-the  entire 
price  was  paid.  A  large  part  of  the  i^Ice 
was  nev»  paid,  and  the  titie  new  passed 
to  Slaughter  Bros."  Plaintiffs  urge  that  the 
condition  here  spoken  of  was  suspensive  con- 
dition; that  upon  default  of  Slaughter  & 
Bro.  on  tlie  payments  of  the  notes  they  were 
entitied  to  retake  possession  of  tiie  machli>- 
oy,  as  beSng  their  pnq>erty;  and  that  de- 
fendant's into'teaice  with  tiie  exerdse  by 
them  of  this  right  vrea  unwarranted  and  un- 
justified. They  refer  tiie  court  to  various 
articles  of  the  Civil  Ciode  touAIng  conditional 
obllgationa  (Ov.  Cods^  arts.  2471.  2457.  2043. 
2014)  and  conditional  nles.  and  to  the  deci- 
sion of  this  court  in  Baldwin  v.  Sheriff,  re- 
ported in  47  La.  Ann.  1468.  1460,  17  South. 
883.  miey  maintain  Hiat  there  la  no  Im- 
mobilization of  a  movable  which,  belonging 
to  one  person,  Is  attached  to  real  eMate  by 
reason  of  the  owner  of  the  real  estate  at- 
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taeiilBff  tt  to  the  ImmoTable;  that  under  a 
seizure  and  sale  at  the  real  estate  with 
moTable  property  attached  to  it,  under  ench 
clrcomstaiicea  tlie  title  to  the  movable  does 
not  psss  to  the  purcbasv,  as  It  would  be  the 
propwty  of  a  third  pavon,  and  therefore 
iniU  (GlT.  Code,  art  2452);  that  the  owner 
of  the  moTable  has  the  right  to  ^Im  It, 
with  r«auneratlon  tor  Its  nse.  and  damages 
If  taken  and  retained  ImpnqDeriy.  They 
maintain  that,  even  If  title  to  the  property 
passed  to  Slaughter  &  Bra,  their  rendWa 
priTilege  -was  not  lost  by  the  fact  that  the 
latter  should  have  thought  proper  to  annex 
tke  mnchlnoy  to  an  Immovable,  and  they 
would  have  the  right  to  assert  this  privilege, 
Borli  action  to  the  contrary  notwithstand- 
ing. The  defoidants  dUferentlate  the  Bald- 
win Case  from  that  now  before  tbe  court. 
They  say  that  In  that  case,  though  there 
bad  been  a  sale  of  tbe  movable,  the  price 
bring  unpaid,  the  vendor  had  had  recourse 
to  Judicial  proceedings,  and  under  an  en- 
forcem«it  of  the  resolutory  condition  he  had 
obtained  a  Judgment  omtradlctorUy  with  his 
vmdee,  dissolving  the  sale,  and  Uiat  tbe  ap- 
pears therefore  was  before  taie  conrt  as  the 
owner  of  tbe  movable  by  decree  of  court; 
that  In  tl'ls  case  the  idalntlfls  bad  never  sued 
Slaughter  ft  Bro^  nor  are  thej  parties  to 
ttilB  suit,  but  that  plahitllfs  sue  as  absolute 
owners  of  the  machinery,  as  If  tbe  contract 
with  Slaughter  had  never  be»i  made,  and  as 
If  the  Judicial  sale  of  the  plantation  of 
SInughter  ft  Bro.,  to  which  the  machinery 
was  annexed,  and  at  which  sale  the  defend- 
ant bought  the  plantation,  had  never  taken 
place.  "The  plaintiffs  had  not  availed  tiiem- 
selres  of  their  right  to  sue  for  the  dissolu- 
tion of  the  contract,  nor  did  they  attnnpt 
to  have  the  property  Tipon  wblrti  they  might 
have  had  a  privilege  sold  separately;  but  on 
the  contrary,  as  against  themselves,  they  hod 
shown  th^  had  ddlva«d  the  property  with 
a  dissolving  condition  to  Its  debtw,  and  to 
be  sold  confusedly  with  the  mass  of  the  debt- 
ot'i  property.  Having  done  this,  they  can- 
not claim  even  a  vendor's  privilege;  and 
cannot  set  up  a  claim  of  ownership  against  a 
third  person,  because  It  has  not  Itself  caused 
to  be  declared  by  a  court  the  effect  of  the 
dii>soIvhig  condition,  and  has  not  placed  It- 
sdf  In  the  position  of  such  creditor,  as  Is 
required  by  tbe  Code."  We  have  to  dispose 
of  the  rights  of  parties  as  presmted  by  the 
steadings. 

Plaintiffs  claim  the  ownership  of  the  ma- 
chinery covered  by  the  contract  made  by 
th«n  with  Slaughter  &  Bro.  Th^  say  that 
coDtract  evidenced  a  mere  conditional  sale,— 
■  ssle  suspended  by  a  condition;  tbe  condi- 
tion being  that,  tbe  entire  price  should  be 
paid  liefore  the  title  to  tbe  property  should 
pn»t.  Is  that  po^tlfm  sustained  by  the  evi- 
dence? We  think  not.  Comparison  of  their 
contract  with  Slaughter  Bros,  with  thnt  re- 
ferred to  by  this  court  hi  State  ex  re!.  Bulk- 
ley  V.  Whited  ft  Wheless,  104  La.  125.  28 


Sonth.  922,  and  with  that  discussed  In  Hery- 
ford  V.  Davis.  102  U.  S.  285.  26  L.  Ed.  leo. 
Will  show  that  the  contract  between  them- 
.selves  and  Slaughter  Bros,  was  evidently  ft 
present  ssle.  intended  to  be  and  actuary  ac- 
companied by  possession  oa  the  part  of  the 
purchaser.  It  Is  true  that  tbe  vendors  de- 
sbred  to  place  their  conti-act  in  such  form 
and  condition  as  would  enable  them  to  in- 
sist that  It  evidenced  cither  an  absolute 
sale  or  a  conditional  sale  undo*  a  suspensive 
cmdltloQ,  as  the  requirements  of  their  In- 
terests imd^  differing  chnumstances  might 
exact  but  it  Is  impossible  for  a  contract 
at  one  and  the  same  time  to  be  a  contract 
of  oitlrely  dlff»«nt  and  conflicting  charac- 
tOTlsHcB.  Our  Code  says  that  all  things  that 
are  not  forbidden  1^  law  may  legally  be- 
come the  subject  of  or  the  motive  for  con- 
tracts, bat  different  agrean«its  are  govern- 
ed by  dlffarmt  rulm  adapted  to  the  nature 
of  each  contract,  to  distinguish  which  it  Is 
necessary  In  every  contract  to  consider:  (1> 
That  which  Is  the  essence  of  tiie  contract 
For  the  want  thereof  tiiere  Is  either  no  con- 
tract at  all  or  a  contract  of  another  descrip- 
tion. Thus  a  i^ce  is  essential  to  the  con- 
tract of  salft  If  there  be  none,  it  Is  either 
no  contract  w,  If  the  ccnudd^tion  be  other 
property.  It  la  an  exchange.  (2)  Tbln^ 
which,  though  not  essential  to  tbe  contract, 
yet  are  implied  from  the  nature  of  such 
agreement  if  no  stipnlstlon  be  made  respect- 
ing tbem,  but  which  the  parties  may  express- 
ly modify  or  renoimce  without  destnqrlng  the 
contract  or  changing  its  description.  Of  this 
nature  Is  warranty,  which  Is  implied  in  evoy 
sale,  but  which  may  be  modified  or  renoun- 
ced without  changing  the  character  of  the 
contract  or  destroying  its  effect  (8)  Acci- 
dental Mipnlations  which  belong  neither  to 
the  essence  nor  the  nature  of  the  contract 
but  depend  solely  on  the  will  of  the  parties. 
Tbe  term  given  for  the  payment  of  a  loan, 
tbe  place  at  which  it  is  to  be  paid,  and  tiie 
nature  of  the  rent  payable  on  a  lease  are 
examples  of  accidental  stipulations.  What 
belongs  to  the  essence  and  to  the  nature  of 
each  particular  description  of  contract  Is  de- 
termined by  the  law  defining  such  contracts. 
Accidental  stipulations  depend  on  tiie  wlU 
of  the  parties,  regulated  by  the  general  rules 
applying  to  all  contracts.  Our  Code  recog- 
DiKes  condltifHial  contracts;  It  recognises  a 
classification  of  conditions  of  "conditions  pre- 
cedent" and  "conditions  subsequent,"  "sus- 
pensive conditions"  and  "dissolving"  or  "res- 
olutory" conditions,  and  It  affixes  to  each 
class  their  appropriate  legal  effect.  It  rec- 
(^nhses  (as  we  declared  in  the  Bulkley  Case) 
"invmlses  of  sale,  conditional  sales,  and  sales 
with  earnest"  also  absolute  present  sales, 
with  the  disBolvInff  condition  implied.  There 
was  nothing  standing  to  tbe  way  of  the 
plaintiffs'  making  a  conditional  sale  of  the 
machinery  referred  to  and  fixing  the  condi- 
tions attached  thereto,  but  it  was  beyond 
their  power  to  make,  in  fact  a  contract  of 
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absolutt  tftla  of  tta«  michliieiT  and  irlUi- 
-draw  from  nch  sale  the  etTects  fixed  and 
ilowlsc  from  It  by  Tlrtue  U  tbc  law  Ite^. 
We  repeat  here  wbat  we  aaid  m  Uie  Bnlkl^ 
•Case:  "Parttea  aie  at  Ubertj  to  make  eos- 
tracta  w  long  as  th^  an  legal,  and  to  agree 
upon  accidental  stl^iilatlonB,  but  whan  tUer 
make  a  eooCract  with  fixed  le^al  e—entlala 
they  ate  powerlees  to  control  the  legal  eC* 
feet  of  the  contract  ItBeU.  The  contract  be- 
ing made*  the  law  govenui  Ite  reaoltB.  G!oo- 
iej  T.  Broad,  29  La.  Ann.  847."  Wbat 
we  have  Jtut  eald  about  "rights"  exteode 
to  'temedles."  In  Lerlcka  t.  Walker,  IS 
La.  Ana  246^  77  Am.  Dec.  XB7.  this  court 
aaid:  "Fartlea  regulate  thdr  own  conduct  by 
their  atlpulatlona,  but  they  cannot  iweacrlbe 
rulea  of  proceeding  tag  public  <^cera,  nor 
demand  that  tbe  courts  of  Justice  shall  d*- 
part  from  tbe  usual  mode  of  enforcing  their 
■decrees."  Tbe  i^lntiffB  do  not  claim  thla 
machbiery  as  theirs  by  Tirtne  of  the 
«ratlon  in  their  tsTor  of  the  iceolutory  or 
dissolving  condition  on  a  contract  in  which 
the  title  of  the  property— tbe  object  of  tbe 
sale— passed  first  to  the  purchase  and  was 
subsequently  withdrawn  by  reascm  of  non- 
payment of  the  price.  Had  tliey  inesented 
such  a  claim,  thc^  would  have  been  met 
with  the  legal  lu^poaltlon  that  the  dlssolu- 
tfMi  of  a  contract  for  failure  of  parties  to 
comply  with  engagements  does  not  take  place 
■of  rlgbt,— the  party  complalnhig  of  tbe  breach 
bad  to  either  sue  for  the  dissolution  or  ask 
for  tbe  same  by  way  of  an  oKeptlon  taken 
in  a  suit  brought  against  himself.  Tbe  con- 
dlthm  which  they  invoke  in  their  favw  is 
not  the  "resolutcny"  condition,  or  "dlasoiv- 
ing"  condition,  but  tbe  "snqwnslve"  condi- 
tio, which,  if  It  existed,  kept  this  machln- 
er?  coDstautly,  not  only  on  imper,  but  in 
tact,  in  tbe  ownarshlp  of  the  plaintiffs.  That 
claim  Is  not  supported  by  tbe  evidence.  The 
contract  they  made  Is  not  such  as  they  claim 
It  to  have  been.  With  matters  standing  as 
tbey  ai^  tbe  reqiilrementa  of  the  case  do  not 
«all  tot  any  expression  of  oplnlbo  as  to  what 
rights  or  remedies  they  might  have  had,  had 
they  pursued  a  dlff«wt  course,  nor  as  to 
whether  ttiey  yet  have  any  rights  or  reme- 
dies, and,  if  BO,  what  they  are  or  may  be. 
The  plaintiffs  did  not  enjoin  the  sale  of 
this  machinery  forming  part  of  the  planta- 
tion when  it  was  sc^d  in  execution  of  de- 
fendant's mortgage,  nor  did  they  intervene  or 
proceed  by  third  opposition  to  safeguard  their 
rights.  They  allowed  the  property  to  be 
sold  as  an  entirety,  and  defendant  to  pur- 
chase  It  ae  such.  We  do  not  think  it  nec- 
essary to  enter  Into  any  extended  dlBcussion 
of  the  legal  points  raised  In  this  case.  They 
will  be  found  covered  by  the  opinions  ren- 
dered in  the  case  of  Baldwin  v.  Sheriff,  47 
La.  Ann.  1408,  17  South.  SS3;  Magiunls  v. 
OU  Co.,  47  La.  Anu.  14S9,  IS  South.  458; 
Scannell  v.  Beauvais,  38  I^.  Ann.  217;  WaJ- 
burn-Swenson  Co,  v.  Darrell,  49  La.  Ann. 
1044,  22  South.  310:  Hall  v.  Hawley,  40  La. 


Ann.  1047,  22  SouOl  200;  ud  tbe  authorl- 
ttea  cited  In  those  casea. 

For  tbe  reasMu  aoslgned.  It  la  oidwed,  ad- 
judged, and  decreed  that  the  Judgment  ap- 
pealed from  be,  and  It  la  h^eby,  afBmwd. 


(107  La.) 

GBAT  T.  BOUROBOI8,  Tat  Collector. 

(No.  14.284.)i 

(Supreme  Court  of  Louisiana.    Feb.  17,  1802.) 

CONgTITUnONAL  LAW  —  UMITA.TIOM  OP  AC- 
TIONS—STATUTEtS-^lBPBIAL—UUNICIPAIj  COR- 
PORATIONB  —  SPBCIAIi  BLBCTION  —  IfiSUB  OV 
BONDS— ePKCIAL  TAX. 

1.  The  seneral  assembly  has  the  constitu- 
tional right  to  fix  a  period  beyond  which  ac- 
tiona  attacldDg  the  legality  and  regularity  of 
special  elections  hdd  nndw  the  provisious  of 
articles  2S1  and  282  of  the  constitution  shall 
be  barred. 

2.  Section  17  of  Act  No.  6  of  1880  has  not 
been  repealed  by  either  Act  No.  12  or  Act  No. 
114  of  18UU. 

3.  It  is  not  necessary,  at  a  special  election 
held  under  articles  281  and  232  of  the  con- 
stitution, seeking  to  obtain  from  the  property 
taxpayers  of  a  town  anthority  in  manidpal 
autlioiitiea  to  incur  a  debt  for  designated  pur- 
poses and  to  secure  payment  of  the  same  by 
the  levy  of  a  special  tax,  that  the  debt  to  be 
incurred  for  each  particular  purpose  should  be 
specially  set  out  Applicaticui  of  tbe  tax  funds 
in  detail  Inside  of  the  purposes  for  which  they 
were  autiiorized  is  left  to  be  controlled  by  the 
discretion  of  the  authorities. 

4.  Should  the  municipal  anthoritieB  attempt 
to  np^j  tbe  special  tax  to  tbs  payment  vt 
debts  created  anterior  to  the  authorization 
granted  them,  or  for  debts  Incurred  for  pur- 
poses not  authorised  by  the  constituticm,  the 
same  may  be  pteveutad  by  the  remedy  of  1b- 
junctitm. 

Blunder  authority  granted  by  the  taxpay- 
ers of  a  town  to  Incur  debt  to  the  municipal 
authorities  thereof,  and  to  issue  bonds  to  repre- 
sent same,  and  to  secure  tbe  d^t  and  bonds 
by  a  special  tax,  the  antboritiea  may,  without 
issuing  bonds  at  all,  create  a  debt  for  tbe 
purposes  stated,  and  levy  a  special  tax  within 
tlie  constitutional  limit,  if  it  be  more  advanta- 
geous and  advisable  to  do  so.  Tbe  bond  Issue 
Is  authorized  merely  in  aid  of  rai^ng  the  mon- 
ey needed  for  the  purposes  stated. 

8.  When  the  property  taxpayers  of  a  town 
at  a  special  election  have  authorized  tlie  town 
authorities  to  incur  a  debt  of  S10,000  and  in- 
terest, and  authorized  the  levying  of  a  special 
tax  of  Q  mills  for  10  years  on  the  valuation 
and  assessment  fixed  by  the  constitution,  the 
anthorizfltion  is  null  ana  v<Hd  in  so  far  as  the 
debt  and  interest  authorized  to  be  incurred  ex- 
ceeds the  special  tax  wliich  la  authorized  to 
be  levied  to  pay  the  debt  and  Interest.  Sadi 
year's  installment  of  debt  and  interest  must 
correspond  with  that  year's  special  tax.  The 
authorization  granted  Is  not  void  in  Its  en- 
tirety, but  debts  and  intfrest  Incurred  under 
it  must  be  scaled  or  pruned  down. 

Monroe  and  Provosty,  JJ.,  dissenting 
(Syllabus  by  the  Court.) 

Ai^>eal  from  judicial  district  court,  parish 
of  St  Mary;  A.  C.  Allen,  Judge. 

Action  by  Marie  Gray  against  B.  Bour- 
geois,  tax  collector.  Judgment  for  plaint  iff, 
and  defendant  appeals.  Modified. 


Behwrins  denied  April  2t,  IMS. 
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Gluuies  Ii.  Wise  (Toster,  Milling,  Godchaux 
A  Banders,  of  counaeQ,  for  appeUacU 
Gharies  A.  O'Neill,  for  appellee. 

Statement  ot  tbe  Gasa 

NIOHOIJLS,  a  J.  Tbe  plaintiff  aUeged: 
Tbat  tiie  defendant,  tax  collector  of  tbe  town 
of  Uorgan  01t7<  bad  seized  and  adrertlaed 
for  sale  certain  described  propertr  of  ben  In 
that  town  In  eDforcement  of  a  cotaln  Illegal 
tax  of  Are  mUIa  on  tbe  dollar,  assessed  by  tbe 
mtmlclpal  corimratlon  of  Moi^can  Cl^  In 
IMn,  Tbat  said  tax  was  Illegal,  unconstita- 
tlooal.  null  and  void,  and  tbe  manner  of  at- 
timptlng  to  eatotca  the  sale  was  Ill^ol,  bi- 
formal,  and  Irregular,  and  she  was  entitled 
to  a  TRlt  of  Injunction  restraining  and  pro- 
blbltlng  said  collector  from  collecting  said 
tax  for  this:  0)  Tbat  tbe  said  special  tax  is 
pretended  to  bave  been  levied  according  to 
the  proTlsions  of  article  281  of  the  constitu- 
tbn  of  tbta  state,  and  tbe  notice  of  election 
proTlded  for  in  tbat  article  was  not  published 
tot  80  days,  as  required;  that  the  ordinance 
calling  said  election  was  only  adopted  on  No- 
rember  16^  1900,  tbe  first  publication  waa 
made  od  November  24,  1900,  and  tbe  last 
pobllcatlon  on  November  15,  1900;  and,  even 
If  tiie  said  publication  had  been  made  on  No* 
vember  17tb,—i.  e.,  tbe  first  issue  of  the  paper 
after  tbe  ordinance  waa  adopted,— 30  clear 
days  would  not  have  elapsed  before  tbe  elec- 
tlon.  (2)  That  tbe  said  tax  la  pretended  to 
have  been  levied  to  pay  for  certain  bonds  In 
principal  and  Interest,  and  tbe  said  town  of 
Mwgan  City  bas  never  Issued  nor  negotiated 
said  bonds  wltb  Interest,  according  to  tbe  as- 
sessed Talnatlon  of  tbe  property  In  said  town. 

Tbat  the  notice  of  said  election  and  tbe 
ordinance  f»iUlng  for  tbe  same  do  not  state 
tbe  amount  to  be  devoted  to  any  one  object, 
and  state  various  objects  confusedly.  (4) 
That  at  least  one  of  tbe  objects  stated  In  tbe 
notice  of  election  and  tbe  ordinance  calimg 
for  same  Is  111^1  and  unconstltutioual,  it 
being  stated  therein  tbat  It  Is  for  tbe  pur- 
chase of  a  steam  fire  engine,  when  in  fact 
the  said  fire  engine  had  already  been  puF< 
chased  by  aald  corporation  many  months  be- 
fore tbe  said  ordinance  was  adopted  calling 
for  said  election,  and  the  corporation  notes 
had  been  Issued  in  payment  of  said  engine, 
and  tbe  debt  had  already  been  contracted. 
{5)  That  on  account  of  the  Illegalities  in  tbe 
said  bonds  (especially  these  herebiabove  re- 
cited], and  because  of  the  fact  that  the  tax 
is  Inadequate  to  pay  same,  and  unconstltu- 
tioDal,  nnll  and  void,  tbe  said  municipal  au- 
tbwidea  cannot  and  will  never  negotiate  said 
bonds;  tbat,  therefore,  the  said  tax  has  not 
been  pledged  to  pay  said  bonds,  and  is  not 
being  devoted  for  tbe  purposes  stated  in  the 
publication  aforesaid;  and  tbat  in  fact  the 
proceeds  of  said  tax  have  been  partially,  at 
least,  used  for  paying  a  debt  which  was  In 
existence  and  had  been  contracted  before  tbe 
call  for  tbe  election  was  made,  or  tbe  ordi- 


nance adopted,  ffl)  That  tbe  publication  <tf 
tbe  notice  of  sale  of  said  property  has  not 
beoi  publltiied  for  tbe  length  of  time  requir- 
ed by  law,  and  will  not  be  pvUiahed  hereaft- 
er, because  the  office  of  the  newspaper  in 
which  it  hu  appeared  has  been  destroyed  by 
flie;  They  aver  that  they  are  entitled  to  a 
writ  of  Injunction  restraining  and  i^ohlblt- 
Ing  said  tax  collector  of  Morgan  City  from 
selling  said  property.  She  prayed  tbat  tbe 
tax  collector  be  cited  to  show  cause  why  a 
writ  of  Injunction  should  not  Issue  restrain- 
ing and  enjoining  him  from  collecting  the 
said  tax;  tbat  on  trial  of  the  rule  the  writ 
of  injunction  Issue;  tbat  said  writ  be  mahi- 
talned,  and  the  aald  tax  declared  and  de- 
creed absolute  null  and  void.  Tbe  court 
ordered  tbe  rule  to  issue.  Tbe  defendant 
cepted  that  tbe  town  of  Morgan  City  was  a 
necessary  party.  Under  resaratlon  ot  the 
exception,  defendant  answered  tbe  rule^  plead- 
ing first  the  general  Issue.  He  maintained 
tbe  validity  and  le^llty  of  tbe  tax.  He 
averred  that  tbe  tax  was  levied  by  tbe  proper 
authority,  after  all  tbe  requirements  of  law 
bad  been  compiled  with.  He  averred  tbat, 
plaintiff  having  become  dellnquoit,  he  (tax 
collects),  after  complying  wltb  tbe  formali- 
ties of  law,  bad  legally  advertised  said  ptop- 
erty  for  sale,  and  the  advertisement  was  le- 
gal. The  district  court  held  that  It  bad  been 
proved  tbat  tbe  special  election  held  In  tbe 
town  of  Morgan  City  on  December  17,  1900, 
was  held  on  the  thirtieth  day  from  tbe  first 
publication  of  the  notice  of  election,  and  that 
same  waa  therefore  not  preceded  by  the  80 
days  for  publication  required  by  tbe  consti- 
tution and  laws  of  tbe  state.  It  therefore 
adjudged  and  decreed  that  an  injunction  Is- 
sue as  prayed  for,  restraining  the  enfwce- 
ment  of  the  tax  until  further  orders.  De- 
fendant answered  on  the  merits,  relt^tlog 
the  allegations  he  bad  made  In  bis  answer  to 
the  rule.  The  court  rendered  Judgment  for 
the  same  reasons  which  It  bad  assigned  for 
Issuing  tbe  Injunction  prayed  for  by  the 
plaintiff,  adjudged  and  decreed  the  special 
tax  of  five  mills  levied  at  said  q;>ecial  elec- 
tion oo  November  17,  1900,  on  all  property 
subject  to  taxation  within  tbe  said  corpora- 
tion of  Morgan  City  was  unconstitutional, 
null,  and  void,  and  made  perpetual  the  injunc- 
tion which  had  been  Issued.  Tbe  tax  col- 
lector appealed.  Appellant  pleaded  In  tbe  su- 
preme court  the  prescription  of  six  months, 
alleging  that  the  action  instituted  by  the 
plaintiff  was  Instituted  more  than  six  months 
from  tbe  date  of  tbe  promulgation  of  the  re- 
sult of  tbe  special  electlou  held  <Ma  the  17tb 
day  of  December,  1900,  at  which  election  the 
facial  tax,  tbe  collection  of  which  is  hereby 
enjoined,  was  voted,— all  of  which  appeai-s 
upon  the  face  of  the  record  herein  filed;  that 
the  right  to  contest  the  validity  of  said  elec- 
tion and  said  taxes  voted  at  said  election 
must  be  asserted  wltbln  alx  mouths  from  the 
date  on  which  the  result  of  said  election  Is 
promulgated,  or  the  right  to  Institute  aueb 
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an  action  Is  barred;  that,  aa  said  plaintiff 
and  appellee  allowed  more  than  six  months 
to  dapse  from  the  date  on  which  the  result 
of  said  election  was  promnlgated,  her  right 
of  action  as  set  forth  in  her  petition  is  pre- 
scribed by  the  lapse  of  six  mcHitbs,  and  de- 
fendant and  appellant  therefore  pleads  in  bar 
of  plaintiff's  action  the  prescription  of  six 
months.  In  view  of  the  premises,  defendant 
and  appellant  prays  that  the  plea  of  prescrip- 
tion herein  filed  be  snstained,  that  the  de- 
mand of  appellee  be  rejected  at  h^  cost, 
and  (or  general  rdlef. 

On  the  17th  of  December,  1900,  a  special 
election  was  held  In  the  corporation  of  Mor- 
gan City  by  virtue  of  an  ordinance  of  the 
common  council  of  that  town  adopted  on  the 
16tli  of  November  to  take  the  sense  of  the 
pnq>ert7  taxpayers  of  Morgan  City  aa  to 
whether  the  said  municipal  corporation 
should  be  authorized:  (1)  To  incur  a  debt 
of  910,000  for  the  purchase  of  e  steam  fire 
en^ne  and  hose  cart,  for  the  construction 
and  erection  of  a  suitable  building  to  bouse 
aald  apparatus,  and  for  the  construction  and 
erection  of  a  public  market  building  In  and 
for  said  town,  the  title  of  which  shall  vest 
in  said  municipally.  (2)  To  Issue  negotiable 
bonds  aggregating  flO.OOO  in  principal,  run- 
ning through  a  period  of  10  years,  and  bear- 
ing Interest  at  the  rate  of  6  per  cent,  per 
annum  from  their  date,  to  represent  said  in- 
debtedness, each  of  said  bonds  to  be  of  a 
face  value  of  $1,000,  and  numbered  from  1 
to  10,  respectively,  payable  at  the  following 
periods  of  time,  to  wit,  one  bond  of  ¥1,000> 
shall  mature  and  be  paid  on  the  1st  day  of 
March  in  each  year  for  a  period  of  10  yeara, 
commencing  March  1,  1901,  and  that  the  in- 
terest shall  be  paid  on  the  Ist  of  March  In 
each  year,  commencing  March  1,  1001,  upon 
the  whole  of  the  bonds  remaining  unpaid. 
(8)  To  levy,  assess,  and  collect  for  and  dur- 
ing each  of  the  years  1900,  1901,  1902,  1903, 
1904,  1905,  1906.  1907,  1908,  and  1909  a  spe- 
cial tax  of  five  mills  on  the  dollar  of  the 
accessed  valuation  In  each  year  of  all  the 
property  in  the  corporate  limits  of  said  town 
subject  to  taxation  under  the  laws  of  this 
state;  to  pay  the  said  bonds  and  interest. 
Three  commissioners  were  appointed  by  the 
common  coundl  to  sorve  at  the  said  elec- 
tion. The  ordinance  under  which  the  elec- 
tion was  held  provided  that  due  publication 
of  the  ordinance  and  notice  of  said  electicm 
be  made  1^  the  mayor  In  the  official  journal 
of  the  town  of  Mcvgan  City  for  SO  days  pre- 
ceding such  electiCHi,  as  by  law  required.  On 
the  19tb  of  December,  1900,  the  three  com- 
missioners, In  presence  of  three  witnesses, 
met  for  the  purpose  of  and  compiled  the  r» 
turns  sent  In  by  the  commissioners  of  the 
Morgan  City  precinct,  and  In  th^  return 
or  procfia  verbal  of  compilation  declared  that: 
"Having  complied  the  retmms  sent  in  by  the 
commissioners  of  the  said  town,  we  find  tb^ 
were  cast  for  the  proposition  aforesaid  slx- 
^-flve  votes,  and  there  were  cast  acalnst 


the  proposition  six  votes.  That  tbe  amount 
of  the  assessed  value  of  the  property  vwted 
for  the  proposition  was  seventy-edght  thou- 
sand seven  hundred  and  forty  dollars  ($78,- 
740),  and  the  amount  of  tiie  assessed  value 
of  the  property  voted  agabut  the  proposition 
was  three  thousand  eight  hundred  and  ninety 
dollars  ($3,890)."  The  mayor  of  Morgan  Clty 
promnlgated  the  result  ot  the  election  on 
the  24th  of  December,  1900.  On  the  26th  of 
December,  1900,  the  common  cooncU  met, 
the  declared  object  of  the  meeting  being  "to 
carry  out  the  levying  and  collecting  of  the 
special  tax  for  Improvem«itB  approved  by 
the  taxpayers.  An  ordinance  was  then 
adopted  entitied  "An  ordinance  to  Incur  a 
debt  of  ten  thousand  dollars,  to  Issue  Inter- 
est~bearlng  negotiable  bonds  therefor  run- 
ning through  a  period  of  ten  years,  and  to 
levy,  assess  and  collect  a  special  five  lUlU 
tax  on  all  property  In  tiie  limits  of  the  town 
of  Morgan  City  to  pay  said  bonds  and  prin- 
cipal and  Interest  pursuant  to  authority  and 
power  granted  by  the  property  tax  payers 
at  the  special  election  held  on  December 
17tii,  1900,  under  article  281  of  the  consti- 
tution of  1898  and  Act  No.  114  of  the  Acts  of 
1900  of  the  State  of  Louisiana."  The  ordi- 
nance, following  the  language  of  the  propo- 
sition voted  on  by  the  taxpayers,  ordained 
that  the  corporation  of  Morgan  City  incur  a 
debt  of  $10,000  for  the  purptHics  stated  (stat- 
ing them);  that  into'est-bearing  negotiable 
bonds  be  issued  to  represent  said  indebted- 
ness aggregating  the  sum  of  $10,(XX)  In  prin- 
cipal, running  through  a  period  of  10  years, 
and  bearing  Interest  at  the  rate  of  0  per 
cent  per  annum  from  their  date,  each  of 
said  bonds  to  be  of  the  face  value  of  $1,000, 
and  numbered  from  1  to  10,  respectivdy,  one 
each  of  said  bonds  to  mature  and  become 
payable  on  the  Ist  day  of  March  of  each  and 
every  year  for  a  period  of  10  years,  commen- 
cing in  the  year  1901;  that  the  Interest  shall 
be  paid  on  the  Ist  of  March  of  year  com- 
mencing 1st  of  March,  1901,  upon  the  whole 
of  the  bonds  remaining  unpaid;  that  to  pay 
said  bonds  In  principal  and  interest  a  special 
tax  of  S  mills  on  the  dollar  of  the  assessed 
valuation  tu  each  year  of  all  the  property 
within  the  corporate  limits  of  the  town  sub- 
Joet  to  taxation  under  the  laws  of  the  state 
sliiiH  be  levied,  assessed,  and  collected  for 
and  during  each  of  the  years  from  1900  to 
1909,  both  Inclusive;  that  tiie  tax  collector 
keep  a  separate  accomit  of  all  the  taxes  col- 
lected undo-  the  ordinance,  and  that  they  be 
deposited  with  the  town  treasurer,  and  by 
blm  deposited  in  a  special  account,  and  shall 
be  devoted  ezclnalvdy  to  the  purposes  act 
forth,  and  the  town  treasurer  be  prohibited 
from  making  any  disbursement  ef  the  said 
taxes  except  for  the  purposes  stated.  In  the 
record  la  an  affidavit  and  certificate  o£  the 
assessor  of  the  parish  of  St  Mary  ot  date 
December  23,  1900,  to  the  effect  that  the 
assessment  of  the  town  of  Morgan  City  for 
the  year  1900  amounts  to  the  sum  of  $288.> 
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TUT);  that  thla  aaaessment  Is  the  baala  of  \he 
&-mill  levy  for  a  bood  lasoe  of  $10,000,  ao* 
thotized  and  ordered  to  be  issued  by  the 
town  of  Morgan  City  at  a  qiecial  election 
held  for  that  purpose  on  December  17,  1900, 
and  tiiat  6  mllla  on  the  d(rflar  Is  levied  and 
assessed  on  said  assessment  of  $238,705,  and 
that  upon  thla  assessment  the  5  mills  levied 
will  be  collected  for  the  purposes  named  in 
tbe  ordinance  of  the  town  of  Morgan  City, 
CO  wit  the  discharge  of  the  principal  and  in- 
terest of  the  bond  issue  of  $10,000.  Hie 
l>eUtion  in  tbe  present  suit  was  filed  on  the 
Sth  of  Jnly,  1901,  more  than  six  months 
after  the  promulgation  of  the  Section  re- 
tnnis.  From  the  allegations  of  the  petition 
it  appears  that  the  special  tax  for  tbe  year 
1900  was  In  process  of  ct^ection  by  tbe  town 
tax  effector  when  the  present  suit  was  in- 
stituted, as  Its  object  was  to  stay  by  Injunc- 
tion the  sale  of  platntUTs  ptoperty,  which 
bad  been  seised  and  was  about  to  be  sold 
In  enforcement  of  the  samew  The  suit  is 
therefore  a  c<4l8teral  attack  upon  the  elec- 
tfon  proceedings  In  aid  and  support  of  her 
IndiTldnal  resistance  of  the  tax  upon  her 
own  propwty.  The  tax  Is  primarily  sought 
to  be  decreed  unconstitutional,  null  and 
Told,  to  effect  that  object,  though  plaintiff's 
prayer  is  general  and  sweeping. 

Article  232  of  the  cfMistltutton  declares  that 
'*no  municipal  tax  fear  all  purposes  whatso- 
«rar  shall  exceed  in  any  one  year  ten  mills 
on  the  dollar  of  Talnati<»i,  providliv  that  for 
firing  additional  sappcurt  to  public  schools 
and  for  the  purpose  of  erecting  and  construct- 
ing public  buildings,  public  schoc^  houses, 
Mdges,  wharves,  levees,  sewmige  work  and 
other  works  of  public  improvement,  the  title 
to  which  shall  be  In  the  public,  •  •  * 
any  mnnldpal  corporation  may  levy  a  spe- 
cial tax  In  excess  of  said  limitation  wher- 
ever the  rate  of  such  increase  and  the  num- 
ber 9t  years  It  is  to  be  levied,  and  the  pur- 
poses for  which  the  tax  is  Intended  shall 
have  been  submitted  to  a  vote  of  the  property 
tax  payCTs  of  such  municipality  entitled  to 
vote,  under  the  election  laws  of  the  state, 
and  a  majority  at  the  state  and  a  majority 
of  the  same  In  numbers  and  In  value,  voting 
at  such  election  shall  have  voted  therefor." 
This  article  of  the  Mmstltutlon  was  follow- 
ed by  article  281,  which  declares  that  mu- 
nkdpal  corporations,  when  authorised  so  to 
do  by  a  vote  of  a  majority  in  number  and 
amount  of  the  prop«ty  taxpayers  qunllfled 
as  electors  under  the  constitution  and  laws 
of  this  state  votii^  at  an  election  held  for 
that  purpose  after  due  notice  of  said  elec- 
tion has  been  published  for  30  days  In  the 
<^lal  Journal  of  the  municipality,  and, 
when  there  Is  no  official  Jomnal,  In  a  news- 
paptt  puUlsbed  thaein,  may  incur  debt  and 
Incur  negotiable  bonds  therefor  to  the  ex- 
tent of  Mie-tenth  of  the  assessed  valuation 
of  the  property  within  said  municipal  corpo- 
Kstlon  as  shown  by  the  last  assessment  made 
Brior  to  the  snbmtad«D  of  ttie  ivinrasltlon  to 


the  property  taxpayers  as  above  provided, 
and  may  be  authorized  by  the  property  tax- 
payers voting  at  said  election  to  levy  and 
assess  special  taxes  upon  property  subject 
to  taxation  In  the  cmporatlon,  provided  said 
taxes  so  Imposed  do  not  exceed  five  mills  on 
the  dollar  of  the  valuatim  in  any  one  year, 
nor  run  for  a  greater  number  of  years  than 
the  number  named  In  the  jjHroposltion  sub- 
mitted to  the  taxpayov.  No  bonds  shall  be 
Issued  for  any  other  purpose  than  stated  in 
the  submission  of  the  proposition  to  the  tax- 
payers and  published  for  30  days  as  afore- 
said, nor  for  a  greater  amount  than  therein 
mentioned;  nor  shall  such  bonds  be  Issued 
tor  any  oth^  purpose  than  for  paving  and 
Improving  streets,  roads,  and  alleys,  purchas- 
ing or  constructing  a  system  of  waterworks, 
sewage,  drainage,  lights,  public  parks,  and 
buildings,  bridges,  and  other  works  of  pub- 
lic improvement,  the  titie  to  which  sbail  vest 
In  the  municipal  corporation;  nor  shall  such 
bonds  run  tor  a  longer  period  than  40  years 
from  their  date,  nor  bear  a  greater  rate  of 
interest  than  6  per  cenL  per  annum,  nor  be 
sold  by  the  municipal  cor[)oraUon  issuing 
same  for  less  than  par.  Several  statutes 
were  adopted  by  the  general  assembly  in  en- 
forcement of  article  281  of  the  constitution, 
to  wit.  Act  No.  6  of  1^,  and  Acts  No.  12 
and  No.  114  of  1900.  Act  No.  5  of  1809  not 
having  fully  covered  the  subject-matter  It 
was  dealing  with,  Act  No.  12  was  passed  In 
1900,  and  was  evidently  designed  as  a  sup- 
plement thereto,  with  some  alterations  or 
modifications  of  the  former  act  By  Its  title 
It  provided  for  the  repeal  of  all  laws  w 
parts  of  laws  conflicting  therewith,  so  far  as 
they  appertained  to  drainage  districts.  Sec- 
ti09  18  of  the  act— the  repealing  clause- 
declared  that:  "All  laws  or  parts  of  laws 
appertaining  to  drainage  districts  contrary 
to  and  inconsistent  with  the  provisions  of 
this  act  are  hereby  repealed,  provided  that 
all  laws  or  parts  of  laws  which  are  applica- 
ble alike  to  drainage  districts  and  other  cor- 
porations provided  for  by  the  ctmstltuUon 
or  laws  of  Louisiana,  shall  in  no  manner  be 
affected  by  the  provisions  of  this  act,  In  so 
far  as  they  reach  to  the  other  corporations 
above  referred  to."  Act  No.  114  of  1900  de- 
clared one  of  Its  purposes  to  be  "to  repeal 
all  laws  contrary  to  or  in  conflict  there- 
with." Section  9— tbe  repealing  clause  of  the 
act— declared  that  ail  laws  or  parts  of  laws 
contrary  to  or  la  conflict  with  the  provisions 
of  the  act  be,  and  the  same  are  hereby,  re- 
pealed, especially  Act  No.  6  of  tbe  Extra 
Session  of  1899,  and  that  this  act  take  effect 
from  and  after  Its  passage.  This  court  has 
held  that  under  the  titie  of  this  act  Act  No. 
5  of  the  extra  session  of  1889  was  rciwaled 
only  In  so  far  as  Its  proviskHis  wore  "con- 
trary to  or  in  cOTifllct  with"  tiie  provisions 
of  the  last-mentioned  act  The  seventeenth 
section  of  Act  No.  5  of  1890  declared  "that 
from  and  after  a  delay  of  six  months  from 
the  date  ixC  the  result  of  any  snch  election 
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no  one  shall  bave  any  cftnw  of  actlmi  to 
contest  the  regularity,  fonnality  or  legality  of 
the  petition  of  tax  parem  for  the  caning 
of  any  election  hordn  prarlded  for,  of  the 
ordering  of  the  aame,  of  the  notice  of  same, 
of  tiie  holding  ct  same,  of  the  returns  there- 
of* of  the  examination  and  connt  of  the  bal- 
lots, of  the  ocamlnatlon  and  canvass  of  the 
retnms,  of  the  declaration  of  the  resnlt;  or  ctf 
the  promulgation  of  the  resolt  of  any  such 
election,  and  that  after  such  delay  all  such 
causes  of  action  sboald  be  preacrlbed."  Thia 
prescription  the  defendant  has  Invoked. 
Plaintiff  contends  tiiat  section  17  of  Act  Na 
6  of  1889  was  repealed  the  latw  Acts  of 
1900,  and,  ahonld  this  be  not  the  cas^  Uien 
that  section  Is  Incq^oatlve  or  unconstltntlonal 
In  view  of  the  fact  that  the  requirement  of 
the  notice  which  must  have  preceded  the 
election  was  a  "conatltntlonal  mandatory  re- 
quirement the  force  of  which  conld  not  be 
lH<oken  by  the  leglalatnre,  directly  <a  Indi- 
rectly." 

Opinion. 

We  are  of  the  opinion  that  section  17  of 
Act  No.  6  of  the  Extra  Sessloa  of  1889  has 
not  been  repealed  by  either  Act  ^'o.  12  or 
Act  No.  114  of  1800.  It  has  the  same  effect 
now  as  It  had  when  enacted.  The  general 
assembly  did  not  attempt  through  that  sec- 
tion to  alt^  In  any  manner  a  coostltntlonal 
requirement  It  simply  directed  that  all 
parties  Interested  In  the  subject-matter  of 
the  elections  provided  toe  who  had  objec- 
tions to  urge  against  the  validity  or  legality 
of  the  election,  should  advance  them  with- 
in a  given  fixed  delay.  The  eectlcm  was 
simply  a  statute  of  repose,— a  legislative  es- 
toppel againat  those  particular  objections  be- 
ing urged  later  as  grounds  of  complaint. 
Plaintiff  is  in  error  in  supposing  that  the 
legislature  was  without  power  to  work  the 
estoppel  to  the  estent  It  did.  There  Is 
scarcely  any  right  which  a  person  has  from 
which  he  may  not  cut  himself  off  by  bis  own 
action  or  inaction.  The  want  of  notice  as 
the  position  of  third  parties  or  rights  of  third 
persons  may  be  involved,  may  be  acquiesced 
in.  The  notice  is  a  provision  of  law  enacted 
for  the  benefit  of  and  protection  of  partic- 
ular persons  or  classes  of  persons,  and  Is 
not  to  be  forcedly  exacted,  If  In  reality  In 
some  particular  case  It  be  not  to  thrir  ad- 
vantage. They  may  waive  their  privilege  to 
object  should  they  think  proper,  and  silence 
and  Inaction  are  declared  expressly,  under 
our  Civil  Code,  to  be  "under  some  circum- 
stances the  means  of  sbowiiig  an  assent  that 
creates  an  obligation."  This  statute  In  ques- 
tion simply  fixes  by  law  In  this  particular 
class  of  cases  the  facts  and  circumstauces 
which  will  be  held  to  evidence  "an  assent" 
to  what  has  been  done.  Parties  objecting  in 
fact  from  the  first  to  the  election,  or  any- 
thing connected  tlierewith,  may,  by  their  at- 
titude, be  thrown  practically  by  the  law  In- 
to the  list  of  those  who  originally  concurred 
In  and  brought  about  the  election.  It  has 


been  repeatedly  held  Ibat  a  person  who  baa 
active  assisted  in  bringing  about  the  pas- 
sage of  an  act  cannot  subsequently  qnestkm 
its  constitatlcHiality,  and  that  one  not  inju- 
riously affected  by  s  statute  cannot  do  so. 
So,  also,  B  person  voting  afttrmatlvely  for 
the  doing  of  a  certain  act  has  been  held  es- 
topped fn»n  snhaequently  contesting  the  act 
which  was  dime  (partially,  at  least)  by  effect 
of  his  vota  The  statute  of  repose  simply 
closes  the  door  to  Inquiry  on  this  subject, 
and  assumes  that  toe  party  seeking  to  as- 
sail Oie  act  Is  <me  not  entitled  to  raise  that 
Issue.  An  abstdute  loss  ot  ownerahlp  is  a 
much  more  serious  loss  tlian  tits  loss  of  a 
right  to  resist  the  enforcnnent  of  a  tox  upon 
that  property,  and  yet  by  statute  law  the 
owner  exposes  himself  to  the  loss  of  his 
right  of  ownership  In  a  tolng  If  he  permlto 
It  to  remain  In  tiie  possessiMi  of  a  third  peiv 
son  for  a  time  sufficient  to  enable  the  lattn- 
to  acquire  It  by  prescription.  Civ.  Code,  arta* 
4m,  2015.  If  the  right  be  lost,  hia  owd 
uegllgence  and  lachee  are  the  proximate 
cause  of  the  samA,  He  cannot  urge  ti»tr 
being  guarantied  in  the  protecUou  oC  bla 
prt^ierty  by  the  consUtutioo,  it  tias  bem 
takw  from  him  "without  doe  proceas  of 
law.**  Oooley,  in  his  WMrk  on  Oonstltutionar 
Limitations  (chapter  7,  p.  181  [Ut  Bld.]),ref er- 
ring to  attacks  upon  the  cMistttutioiiaUty  of 
a  law,  says:  "There  are  cases  where  a  law 
In  its  ap^Icatlon  to  a  particular  case  must 
be  sustained  because  the  party  who  makes 
objection  has,  by  prior  action,  ^ednded 
himself  from  being  heard  agahist  it"  Where 
a  constitutional  iwovislon  Is  designed  fer  the 
protection  solely  of  the  prop^ty  rights,  it  Is 
competent  for  him  to  waive  the  protection, 
and  to  consent  to  such  action  as  would  be 
Invalid  if  taken  against  his  will.  On  this 
ground  it  has  be^  held  that  an  act  appro- 
priating the  private  property  of  one  person 
for  the  private  purposes  of  anotiier,  on  com- 
pensation made,  was  valid.  If  he  whose 
property  was  taken  assented  thereto;  and 
tiiat  he  did  assent  and  waive  the  constito- 
tioual  privilege  if  he  received  the  compensa- 
tion awarded,  or  brought  an  action  to  re- 
cover it  So,  If  an  act  providing  tor  tiifr 
appropriation  of  property  tor  a  j>ubllc  use 
shall  authorize  more  to  be  takeu  than  the 
use  requires,  although  such  act  would  be 
void  without  the  ownw's  assent  yet  with  it 
all  objection  on  the  ground  of  unconstitn- 
tionallty  is  removed.  And  wh<H%  parties 
were  authorized  by  statute  to  erect  a  dam 
across  a  river,  provided  they  should  first 
execute  a  bond  to  the  people  conditioned  to 
pay  such  damages  as  each  and  every  person 
might  sustain  in  consequence  of  the  erecti<m 
of  the  dam,  the  damages  to  be  assessed  as 
provided  by  the  statute,  It  was  held,  in  an 
action  on  tlie  bond  to  recover  those  dam- 
ages, that  the  party  erecting  the  dam,  and 
who  had  received  the  benefit  of  the  statute, 
was  precluded  by  his  action  from  contest- 
ing its  vaUdity,  and  could  pot  Insist  won  bi» 
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itgbt  to  K  eomnKn-lav  Mai  by  Jury.  In 
thete  and  Uie  like  caaes  tbe  atatate  mtut 
be  read  -with  an  Implied  piroTtao  that  the 
puty  to  be  alfected  shall  aasent  tlweto; 
and  anch  consent  remorea  an  ohataclea,  and 
Ma  the  atatote  In  to  (^erate  Hie  same  aa  If 
It  haa  In  tenna  contained  the  condition.  In 
criminal  caaea,  howerw,  the  doctrine  that  a 
ocmstltatloaal  prlTllege  may  be  waived  mnst 
be  trne  to  a  rery  limited  extent  only.  A  par- 
ty may  eonaent  to  valTe  rlghta  of  property, 
tmt  the  trial  and  pimlahment  tot  public  of- 
fenses are  not  within  the  province  of  indl- 
Tidnal  consent  or  agreement  Another  fa- 
miliar Inatance  of  walTar  or  eatopptf  la 
where  a  party  fiiUs  to  Invoke  a  cmistitatlonal 
tiFht  or  lalTll^  untU  after  Judgment  gone 
against  him.  The  prfvllege  or  right  has  not 
been  aet  aside,  bnt  lost  simply  because  It  has 
not  been  advanced.  Non  constat  In  the  case 
at  bar  that  the  plaintiff  was  not  (me  of  those 
who  voted  tor  the  proposition.  So  tar  as  the 
plea  dings  show,  no  one  bnt  the  i^lntlff  ob- 
jects to  the  result  of  the  special  election. 
The  balance  of  the  community  desire  the 
election  to  stand.  She  should  not  be  per- 
mitted In  this  collateral  way  to  force  mat* 
ters  to  be  aet  aside  so  far  as  they  are  con- 
cerned, and  she  should  not  be  permitted  to 
escape  Individual  toxatlon,  and  yet  reap  aa 
a  citlzeu  of  the  town  the  advantages  of  the 
outlay  of  the  mtmey  of  the  otho:  citizens, 
^e  ore  of  the  opinion  that  the  exception  of 
prescrlpttoD  Is  well  tak^  against  the  at- 
tccb  upon  the  legality  of  the  official  election 
of  the  ITth  of  December,  1900,  and  It  1b  here- 
to sustained. 

The  sustaining  of  this  plea  leaves  before 
ns  for  consideration  the  other  objections 
urged  by  the  plalutlff.  We  will  take  them 
up,  though  not  In  the  ord^  In  which  they 
were  made. 

Fhst  She  nrges  that  her  property  was 
about  to  be  mid  In  enforcement  of  the  tax 
which  she  Is  resisting  without  80  days'  ad- 
vertlBement  That  la  a  matter  which  does 
not  come  before  ns  In  this  case,  the  sole 
Issue  before  this  court  being  as  to  Hie  con- 
stitutionality or  legality  of  the  tax. 

Second.  She  contends  that  the  notice  of 
election  and  the  ordinance  providing  for  the 
same  do  not  state  the  amount  to  be  devoted 
to  any  one  object,  but  merely  mention  the 
various  objects  confusedly.  Neither  the  con- 
stittttion  nor  the  laws  thereunder  require  a 
more  than  detailed  statem^t  of  the  pur- 
poses for  which  the  debt  was  to  be  created 
or  the  tax  applied  than  was  given.  The 
people,  by  their  vote,  seem  to  be  satisfied 
to  leave  the  application  of  the  tax  funds 
ilnslde  of  the  purposes  for  which  the  tax 
was  authorized  to  be  levied)  to  the  discre- 
tion of  the  common  councIL 

Fourth.  "That  on  account  of  the  HlegRlItles 
Is  the  bonds  and  because  of  the  uncoastltu- 
tloDsllty  of  the  tax  and  Its  Inadequacy  to  pay 
told  bonds,  the  corporation  cannot  nogotlnte 
the  same,  and  has  not  been  able  to  pledge 


the  tax,  and  0ie  proceeds  of  the  tax  are  there- 
ftwe  being  -used  to  pay  a  debt  of  anterior  ez- 
lateneek"  nieae  are  mere  allegations,  and 
tender  no  Issue,  except  toe  last  afBrmattve- 
allegation  that  the  proceeds  of  fbe  tax  are 
being  used  to  pay  a  debt  of  anterior  exlat- 
oice.  There  Is  no  evidence  whatevo'  In  the- 
record  to  support  that  avermmt,  and,  If  this- 
w«%  true.  It  would  authorise  an  actloo 
against  toe  council  tot  Illegal  dlvvalon  of  toe 
fund,  and  a  preventive  Injunction.  Thb,  how- 
ever, would  present  a  question  entirely  dis- 
tinct from  that  of  toe  legality  and  constlta- 
ttonallty  of  toe  tax.  Then  la  no  evidence  or 
claim  toat  any  debt  has  as  yet  been  created 
by  toe  common  council  under  toe  antoori^ 
granted  to  ft  by  toe  taxpayers,  and  none  that 
any  bonds  have  yet  been  executed,  or  toat 
any  endeavor  haa  been  made  prospectively  to- 
n^tlate  them.  If,  under  toe  circumstances- 
of  the  case,  bonds,  It  executed,  could  not  be- 
negotiated,  It  would  be  a  very  good  reason 
for  toe  eoonefl  not  to  execute  toem  at  all. 
There  la  no  obligation  on  toe  part  of  the- 
conndl  to  do  so.  It  is  merely  authorised,  not 
obliged,  to  issue  bonds.  Under  toe  authority 
granted  to  It  by  toe  taxpayers,  It  may.  with- 
out usutng  bonds  at  all,  create  debt  wltol^ 
toe  constltotlonal  limit,  and  levy  special  taxes 
within  the  constltotlonal  limit,  If  It  be  more 
advantegeoUB  and  more  advisable  to  do  so. 
The  bond  tesue  was  ma«ly  authorised  In  aid 
of  raising  toe  money  needed  for  toe  purposes 
stated. 

Fifth.  That  the  tax  Is  pretended  to  have 
been  levied  to  pay  for  certato  bonds  In  prin- 
cipal and  Interest,  and  toe  said  town  has  nev- 
er Issued  nor  negotiated  ssld  bonds,  and  in 
fact  the  said  tax  Is  Inadequate  to  pay  said 
bonds  with  Interest,  according  to  the  assessed 
valuation  of  toe  said  town.  In  respect  to  this 
point  counsel  of  the  plalutlff  In  their  brief 
say:  **The  second  cause  of  nullity— toat  the 
tax  ts  Inadequate  to  meet  toe  proposed  bond 
Issue— Is  destructive  of  the  validity  of  the  tax. 
The  total  amount  of  the  assessed  valuation  of 
all  property  sitoated  In  toe  town  of  Morgan 
City  for  the  year  1900  was  ?228,T05.  The 
flve-mlll  tax  on  the  valuation  would  be  ?134.- 
62%.  The  bond  Issue  provides  for  10  bonds 
of  f 1,000  each,  one  of  which  Is  payable  on 
the  Ist  of  March  of  each  year,  and  the  Inter- 
est on  toe  entire  debt  is  payable  annually  on 
toe  same  day.  At  toe  expiration  of  toe  first 
year  the  town  would  be  compelled  to  pay  JSOO- 
Interest  and  one  bond  of  $1,000,  making  a  to- 
tal of  $1,500.  At  the  expiration  of  the  second 
year  toe  town  would  owe  ?1,450,  and  the  lia- 
bility would  thus  decrease  at  the  rate  of  $50 
per  year,  and  not  until  toe  expiration  of  eight 
years  would  the  tax  be  adequate  to  meet  the 
debt  Incurred  for  that  year.  During  the  eight 
years  the  deficit  would  accumulate  to  an  ex- 
tent that  It  would  be  impossible  to  finance- 
toe  town.  In  the  case  of  Callaghan  v.  Town 
of  Alexandria,  52  La.  Ann.  1013,  2T  South. 
540,  municipal  corporations  arc  hold  to  be  ab- 
solutely prohibited  from  prcdlcatlue  tocila- 
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fiuance  of  bonds  upon  an  appropriation  of  any 
portion  of  the  general  fmUl  tax.  The  special 
tax  must  be  adequate  to  meet  the  bond  la- 
flue,  and  the  bonds  cannot  be  Issued  for  any 
greater  amount  than  the  special  tax  will  take 
care  of." 

Before  examlnhig  this  last  point  It  may  be 
well  to  notice  that  no  attempt  has  been  made 
to  have  pledged  or  appropriated  In  advance 
for  the  payment  of  the  debt  to  be  Incurred 
any  portion  of  the  taxes  aet  aside  for  the  ali- 
mony of  the  town,  as  was  done  In  the  Gal- 
laghan  Case.  If  the  town  authorltlea  had  In 
Tlew  the*  application  of  a  portion  of  those 
taxes  to  that  debt,  they  evidently  did  not  pro- 
pose to  do  so  until  after  the  financial  situa- 
tion of  the  town  In  any  given  year  had  been 
first  fixed.  Hie  twenty-third  section  of  Act 
No.  5  of  1899  declares  that  all  Incomes  de- 
rived from  the  public  Improremoits  pur- 
chased or  constructed  and  all  Incomes  derlred 
from  public  markets,  waterworks,  or  lights, 
when  80  set  aside  by  the  legislative  body 
of  the  municipality,  shall,  after  the  expenses 
and  costs  of  maintenance  of  said  Improve- 
moita  are  paid  for,  constitute  a  trust  fund, 
to  be  devoted  to  the  payment  of  the  Interest 
on  the  bonds  ao  Issued  or  the  Indebtedness 
so  contracted;  and  any  smi>lnB  after  the  pay- 
ment of  such  Interest  shall  be  placed  In  the 
sinking  fund  (the  sinking  fund  provided  for 
by  the  twenty-fourth  section  of  the  act),  to 
be  used  In  the  extinguishment  of  the  principal 
of  said  obligations  at  maturity.  Whether  or 
not  the  town  baa  any  such  Income  we  do  not 
know,  nor  can  we  know  whether  there  ever 
will  be  such  an  income,  and.  If  so,  how  much 
It  will  be.  We  have  no  knowledge  whatever 
of  the  financial  condition  of  the  town  of  Mor- 
gan City.  We  do  not  Imow  whether  It  owes 
debts  or  not,  whether  It  has  issued  bonds  or 
not.  If  it  owes  debts,  or  has  Issued  bonds, 
tbe  fact  does  not  appear  in  the  transcript; 
but  tbe  plaintiff  does  not  charge  that  the 
amount  of  debt  which  the  town  has  been  au- 
thorized to  Incur  exceeds  the  constitutional 
limit  of  one-tenth.  Standing  by  itself,  tbe  lim- 
it of  indebtedness  has  not  been  exceeded. 
The  rate  of  taxation  authorized  by  the  tax- 
payers to  be  levied  for  the  purpose  of  pay- 
ing the  debt  which  they  authorized  the  mu- 
nicipal authorities  to  incur  Is  also  within  the 
constitutional  limit  of  five  mills.  Though  the 
proposition  submitted  to  tbe  taxpayers  and 
voted  for  affirmatively  by  them  conform,  so 
far  as  the  record  discloses,  to  the  letter  of 
the  expressed  constitutional  requirements  of 
articles  2ii2  and  281  of  the  constitution  of 
1808,  a  question  arises  none  the  less  whether 
It  be  hi  fact  constitutional  as  made,  and  to 
tbe  full  extent  made.  The  articles  of  the  con- 
stitution, while  fixing  a  rate  of  the  special 
taxation  not  to  be  exceeded,  and  an  amount 
of  Indebtedness  not  to  exceed  a  cwtain 
amount  relatively  to  the  amount  of  the  valu- 
ation of  the  taxable  property  of  the  town, 
have  not  declared  that  the  amount  of  the 
debt  authorized  to  be  Incurred  and  the  bonds 


authorized  to  be  Issued  must  as  to  amount, 
fall  Inside  of  the  fond  provided  for  their  pay- 
ment through  the  special  tax.  Tbe  fixed  pol- 
icy of  the  state  has  for  many  years  prior 
to  the  constitution  of  1808  been  adverse  to  the 
creation  by  municipal  corporations  of  a  float- 
ing unsecured  debt  That  policy  found  ex- 
pression in  the  2448th  section  of  the  Revised 
Statutes^  which  declares  that  "the  police  ju- 
ries of  the  several  parishes,  and  the  constitut- 
ed authorities  of  the  Incorporated  towns  and 
cities  in  this  state,  shall  not  hereafter  have 
power  to  contract  any  debt  or  pecuniary  lia- 
bility, without  fully  providing  in  the  ordi- 
nance creating  the  debt,  tbe  means  of  pay- 
ing the  principal  and  Interest  of  the  debt  so 
contracted."  We  are  not  aware  of  any  stat- 
ute repealing  this  section  of  the  law.  We  do 
not  find  any  conflict  between  It  and  the  pro- 
visions of  the  constitution.  They  are  not  In- 
consistent provisiona.  In  the  case  at  bar  the 
taxpayers  of  the  town  of  Morgan  City  were 
solicited  by  the  town  authorities  to  authorize 
them  to  incur  a  debt  of  $10,000  for  certain 
purposes.  This  they  consented  to  do,  but  at 
the  same  time,  under  and  through  the  same 
proposition,  they  consulted  that  th-^  corpora- 
tion issue  bonds  to  tbe  amoimt  oi.  $10,000, 
with  6  per  cent,  interest  from  date,  payable 
annually,— an  authorization  varying  material- 
ly from  the  authority  to  create  a  debt  of  $10,- 
000.  A  debt  of  $10,000  would  stand  fully 
provided  for  by  the  special  five-mill  tax,  but 
the  debt  evidenced  by  bonds,  such  as  were 
authorized  would  not  For  a  portion  of  this 
amount  they  would  be  imsecured  and  unpro-, 
vided  for.  We  are  of  tbe  opinion  that  under 
the  articles  of  the  constitution  cited  property 
taxpayers  of  a  municipality  are  not  warrant- 
ed In  authorizing  the  creation  of  an  unsecured 
debt  or  unsecured  bonds,  but  that  the  debt 
and  bonds  authorized,  while  conforming  in 
other  respects  to  the  letter  of  the  articles, 
must  be  such  as  will  be  fully  provided  for 
as  to  principal  and  interest  through  the  spe- 
cial tax  provided  for  their  payment;  In  other 
words,  that  the  debt  should  not  exceed  In 
amount  the  special  tax  which  Is  authorized 
to  be  levied  to  pay  it  The  debt,  with  Its 
Interest,  authorized  by  the  property  taxpay- 
ers of  Morgan  City  to  be  created  by  its  dqu- 
nlclpal  authorities,  exceeds  the  special  tax 
provided  to  meet  It,  and  to  that  extent  tbeir 
action  Is  null,  void,  and  of  no  effect. 

We  have  next  to  examine  whether,  under 
the  language  of  the  propositions  as  submitted 
to  the  taxpayers,  and  as  then  voted  upon  by 
them,  any  portion  of  the  debt  can  be  created, 
or  any  bonds  other  than  those  specifically  au- 
thorized to  be  Issued  can  be  executed  and  Is- 
sued. It  will  be  seen  that,  while  the  taxpay- 
ers authorized  the  creation  of  a  debt  of  flO,< 
000,  they  at  the  same  time  authorized  the  ex- 
ecution and  issuing  of  certain  bonds  specially 
and  minutely  described  as  to  dates,  amounts, 
maturities,  and  Interest,  etc.,  and  authorized 
the  levying  of  a  special  tax  to  pay  such  bonds. 
The  authorities,  Instead  of  leaving  certain 
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(lotalls  of  tbe  ordinance  open  to  be  accom- 
iuod:ited  to  tbe  conditions  of  fl  contract  which 
tbey  might  find  necessary  or  might  be  able 
to  make,  fixed  them  by  anticipation,  and  the 
•luestlon  Is  whether  the  authorities  can  alter 
the  form  of  the  bonds,  their  amounts,  etc., 
so  as  to  "prime  them  down"  (to  nse  an  ex- 
pression easily  understood)  to  conform  to  the 
debt  legally  authorized  to  be  created  by  the 
taxpayers.  We  may  state  here  that  the  debt 
which  the  authorities  of  Morgan  City  applied 
to  tbe  taxpayers  to  be  authorized  to  Incur, 
and  which  they  were  authorized  to  Incur,  was 
in  reality  one  of  ?10,000,  with  legal  Interest 
thereon,  as  shown  by  the  proposition  submit- 
ted and  roted  upon.  We  do  not  tblnk  that 
the  authorization  voted  was  null  and  void  In 
its  entirety  from  tbe  mere  fact  that  It  at- 
tempted to  convey  a  power  greater  than  tbe 
taxpayers  were  competent  to  grant  Tbe 
power  granted  should  be  held  legal  up  to  and 
within  tbe  amount  of  the  special  tax  provided 
for  as  the  means  of  paying  the  principal  and 
Interest  of  the  debt  to  be  contracted.  Oubre 
V.  TowQ  of  Donaldsonvllle,  33  La.  Ann.  390. 
Tbe  authorities  of  Morgan  City  are  author- 
ized to  act  under  the  authorization  as  confer- 
red upon  them  by  the  property  taxpayers  at 
the  said  election  to  Incm-  debt  and  Issue  bonds 
M  voted  for  to  that  extent  but  no  further. 

Fw  the  reasons  herein  assigned.  It  is  here- 
by ordered,  adjudged,  and  decreed  that  tbe 
judgment  of  tbe  district  court  overruling  the 
exception  of  tbe  prescription  of  six  months 
leveled  against  plalntUTs  attack  upon  tbe  va- 
lidity and  legality  of  the  election  held  in 
Morgau  City  on  the  17tb  of  December,  1900, 
referred  to  In  the  pleadings,  be,  and  tbe  same 
Is  hereby,  annulled,  avoided,  and  reversed, 
aod  said  exception  of  prescription  Is  hereby 
sustafued,  and  plaiutifTs  demand.  In  bo  far 
as  it  attacked  tbe  validity  and  legality  of  said 
election,  be,  and  the  same  Is,  dismissed;  that 
tliere  be  further  Judgment  decreeing  null, 
void,  and  of  no  effect  so  much  of  the  authori- 
zation granted  by  said  property  taxpayers  at 
siild  election  as  authorizes  the  municipal  au- 
thorities of  Morgau  City  to  incur  debt  and 
to  issue  bonds  for  an  amount  greater  in  prin- 
cipal and  interest  than  wHl  be  secured  as  to 
liayment  of  principal  and  Interest  by  tbe  spe- 
cial tax  authorized  by  the  taxpayers  at  said 
election  to  be  levied  to  pay  said  debt  and 
bonds.  PlalntitTs  demand  against  defendant 
Is  perpetuated  to  the  extent  of  enjoiolng  them 
from  incurring  debt  or  Issuing  bonds  for  an 
amount  greater  than  said  special  tax  will  pro- 
ride  tbe  means  for  paying,  both  principal  and 
interest  It  Is  further  ordered,  adjudged,  and 
'lecreed  that,  except  in  so  far  as  Judgment 
baa  been  hereinbefore  rendered  in  favor  of 
the  plaintiff  against  tbe  defendant  plaintiff's 
demand  be,  and  it  Is  hereby,  rejected,  and  her 
mlt  dismissed.  Costs  of  appeal  to  be  borne 
by  the  appellee;  costs  of  tbe  district  court  to 
be  paid  by  the  defendant. 

UONROB  and  PROVOSTY.  JJ.,  dissent 
82  So^ 


JOHNSON  T.  STATE. 

{Supreme  Oonrt  of  Miaslssli^i.   May  26,  1902.) 

MURDER— BVIDHNCE  —  0ARMBNT3  —  NONPRO- 
DUCTION  —  TESTIMONY  —  ADMISSIBILITY  — 
WITNESSES  —  SUPPORTING  CREDIBILITY  — 
STATEMENTS  OF  WITNESS. 

1.  On  a  prosecution  for  mnrder.  It  was  er- 
ror to  admit  evidence  relative  to  a  pair  of 
overalls  in  the  possession  of  tbe  state,  said  to 
have  been  found  near  accused's  cbarcoal  kiln 
after  the  crime,,  and  to  bear  blood  stains,  and 
to  have  the  appearance  of  having  been  washed, 
where  the  overalls  were  not  prodnced,  or  their 
nonproduction  ezplaiued. 

2.  Od  a  criminal  prosecution,  where  a  convic- 
tion could  not  have  been  had  without  the  tes- 
timony of  a  certain  witness,  it  was  error  to 
permit  tiie  state  to  support  bis  credibiUtr  by 
showing  on  his  examination  la  ddet  state- 
ments by  him  to  others  oat  ot  court,  and  in 
the  alwence  of  defendant 

Appeal  from  drciilt  coor^  Warren  connty; 
Oea  Anderson,  Judce. 

Irving  Jolmson  was  convicted  of  mmder, 
and  he  appeals.  Beversed. 

-  T.  G.  Bircbett,  Jr.,  and  T.  D.  Marshall,  for 
appellant  W.  L.  Easto-Ilng,  Asst.  Atty. 
Gen.,  for  the  State. 

CALHOON,  J.  Without  the  testimony  of 
Wm.  Henderson,  defendant  could  not  have 
been  convicted.  At  any  rate,  no  court  would 
have  permitted  a  verdict  of  guUty  to  stand. 
This  witness  presents  himself  in  moat  ques- 
tionable shape.  He  it  was,  and  he  only,  who 
went  to  and  left  VIcksburg  in  a  wagon  with 
deceased.  On  the  way  be  bad  a  quarrel  with 
him.  He  alone,  without  his  companion,  ar- 
rived about  midnight  at  the  store  of  New- 
man, who  bad  sent  him  to  VIcksburg.  Ex- 
cept by  his  testimony,  the  defendant  John- 
son, does  not  appear  at  the  scene  of  the 
killing.  As  to  Johnson,  no  motive  appears. 
Henderson  made  conflicting  statements.  It 
is  shown  by  bim  that  he  confessed  that  be 
himself  did  the  killing,  and  his  explanation 
of  the  cause  of  this  confession  Is  too  flimsy 
for  serious  consideration.  His  statement  as 
witness  as  to  the  place  where  he  says  John- 
sou  ^ew  deceased  is,  from  the  physical  facts, 
manifestly  untrue.  Tbe  killing  was  done  on 
the  wagon,  beyond  any  question.  A  shirt 
and  a  pair  of  overalls  were  found  near  the 
charcoal  kiln  of  Johnson,  huug  on  a  tree  by 
the  road,  three  days  after  tbe  homicide;  and 
witnesses  said  there  was  blood  on  them,  ap- 
pearing to  have  been  washed  in  places.  The 
state  had  possession  of  these  clothes,  and  de- 
fendant's objection  to  any  testimony  without 
their  production,  or  explanation  of  nonpro- 
ductlon,  should  have  been  sustained.  Tht* 
state  was  allowed  to  bolster  up  tbe  credibil- 
ity of  its  witness  Henderson,  In  Its  exam- 
ination of.blra  in  chief,  by  showing  by  bim 
his  own  statements  to  others,  out  of  court,  in 
tbe  absence  of  defendant  This  was  error, 
as  has  been  often  held,  and  It  Is  always  rtv 
versible  error  In  a  close  case  on  the  facts, 
as  this  case  Is. 

Reversed  and  remanded. 
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WORTHAM  T.  STATO. 
0avmm»  Cbnrt  ot  Mia^lppi.   Mar  28,  1902.) 

INTOXICATINO  UQtJ0R3-SALB  OP  LESS  THAN 
A  GALLON— PURCHASE  FOR  ANOTHER— PUR- 
CHASER'S INTBRBBT  IN  SALB-AOBNCT— IN- 
STRUCTIONB— ACTS  ABSOLUTSLT  PBOHIBIT- 
KD— MOTTVH  AND  INTENT. 

1.  Where  one  tecelTes  mouer  from  another 
and  buys  whisky  with  It  for  him  iu  quantity 
le«a  than  a  gallon  from  a  third  person,  and 
delivers  ft  to  him,  the  buyer  ie  ^ilty  of  au 
illegal  Bale,  tbaugh  be  has  no  interest  in  the 
whisky  or  the  sale  thereof;  delivery  being  an 
essential  element  of  the  illegal  sale,  and  all  who 
participate  m  the  acta  constitnting  a  misde- 
meanor being  guilty  as  principals. 

2.  The  fact  that  the  buyer  acts  entirely  for 
the  person  for  whom  he  bays  does  not  make 
blm  an  agent  for  anch  person,  agency  not  be- 
ing predicable  of  crime;  bat  hia  acts  In  re- 
n>ect  to  both  such  person  and  the  seller  ar« 
those  of  a  principal,  the  act  ot  dclivoy  making 
lilm  KuQtj  of  the  sale. 

a.  On  a  pnaecDtion  for  selling  whiakj  iu  • 
qnantitf  len  than  a  galloa,  au  instniction 
which  did  not  refer  to  the  spirit,  beneTolent  or 
otherwise,  with  which  defendant  acted,  was  not 
erroneooa,  the  offense  being  punishable  with* 
MiC  regard  to  the  spirit  with  which  it  was  done. 

Appeal  from  circuit  court,  HarrlBon  coun- 
ty; J.  H.  NeviUe,  Judge. 

"To  be  officially  reported." 

Jim  Wortham  was  convicted  for  selling 
whisky  Id  a  lesa  quantity  tban  one  galUm, 
and  he  appeals.  Affirmed. 

McWUIle  &  Tbompson  and  Bowers,  Ohaffe 
&  McDonald,  for  appellant  Monroe  McOnrg, 
Atty.  Gen.,  for  tbe  Stat& 

TBBRAIi,  3,  The  appellant  was  Indicted 
in  the  circuit  court  of  Harrison  county  for 
selling  whisky  in  a  less  quanti^  tban  one 
gallon,  and  convicted.  The  facts  were  agreed 
to  be  that  "Charles  Tbames  met  the  defmd- 
ant  in  McHenry,  Iu  Harrison  county,  and  ask- 
ed him  if  he  could  get  htm  a  pint  of  whisky, 
and  defendant  told  talm  that  he  cotild,  and 
thereupon  took  fifty  cents,  and  went  off  and 
bought  a  pint  of  whisky  from  anotfaa  person, 
not  authorized  by  law  to  sell  same,  paying 
tboefor  the  fifty  cents  given  blm  by  lliames, 
and  that  said  liquor,  so  bought  and  delivered 
to  Thames,  was  not  the  property  of  defend- 
ant, who  was  not  interested  therein,  but  was 
the  sole  property  aC  the  person  from  whom 
defendant  bought  same."  This  instruction 
was  given  to  the  Jury  on  the  part  of  the 
state:  **The  court  instructs  the  Jury  that, 
If  they  believe  the  facts  set  out  in  the 
agreed  statement,  beyond  a  reasonable  doubt, 
they  will  find  defendant  guilty."  This  con- 
viction is  assailed  upcm  the  grounds:  (1) 
Because  the  evidence,  it  is  said,  wIU  not  sap- 
pent  a  conviction;  (2)  the  Inatroctton  Is  said 
to  be  erroneous. 

1.  The  case  here  made  by  the  agreed  state- 
ment of  facts  Is  substantially  the  same  as 
Wiley  V.  State,  74  Mlss.  727,  21  South,  797. 
In  every  case  there  Is  a  seller  as  well  as  a 
buyer,  and  a  deliv«7  of  the  whisky  sold  Is 
an  essential  and  necessary  act  of  tbe  seller 
to  constitute  crimhaality.  The  seller  here. 


whoera  he  wa^  took  the  hand  of  Wortham 
to  make  a  delivery  of  the  whliAy  to  nuunea, 
and  Wortham^  whatever  his  Intention  was, 
and  however  his  comiection  with  the  matter 
aroB^  became  a  participant  witli  the  owner 
of  tbe  whisky  In  tiie  sale  of  it  to  Thames. 
Tbe  essential  fact  of  delivery  was  tiie  SKilo 
act  of  Wortham.  And  as  In  mlsdemeanors- 
aU  persons  who  participate  In  doing  any  of 
tbe  acts  cottstitntlxig  elements  ctf  crime  are. 
In  law,  guilty  as  principals,  Wortham  may 
not  deny  resptmslblllty  for  his  part  In  this 
transaction.  Wmtham  was  not  the  agent 
ot  Thames  In  the  purchase  of  tbe  wtalsicy. 
niere  are  no  agents  In  tbe  vtolation  of  law. 
Whatever  acta,  b^g  the  dements  of  crime, 
are  done  by  any  me,  are  done  by  such  one 
as  principal,  and  not  as  agent  No  tme  of  the 
participants  ta  crime  la  guilty  because  of  a 
rdatlm  of  agency  to  any  of  tbe  ottier  per- 
sons, but  each  Is  guilty  because  his  act  is- 
a  necessary  part  ot  the  whole  crime.  Wor- 
tham was  not  the  agent  of  Thames,  because 
agency  la  not  predieaUe  of  crime;  but  bis 
act  In  respect  to  bott  ttie  sdler  and  Tbames^ 
Is  that  of  a  principal  actor.  In  respect  to- 
what  was  done  at  tbe  Instance  of  Thames, 
there  Is  no  culpability;  but  In  respect  to  the 
delivery  of  tbe  whU^  for  tbe  seller  to- 
Thames  the  act  was  tliat  of  Wortham  as  a 
principal. 

2.  There  la  no  error  hi  tiie  Instmctloii. 
Tliat  form  of  Instmctlon  In  Uquw  rases  Is 
approved  In  Beck  t.  State,  60  Hiss.  2X7,  IS 
South.  886.  Where  tbe  act  denounced  by  law 
Is  punishable  without  regard  to  tbe  spirit, 
whether  benevolent  or  otherwise.  In  whlcb 
tbe  act  was  don^  tbe  didng  of  Uie  act  Is  a 
crime;  and  It  la  proper  to  so  Inform  ttie  Jury. 

Affirmed. 


SUPBBMfi  CONOLATB  KNIGHTS  OF  DA- 
MON  V.  8AYIX)R. 

(Sapreme  Obnrt  of  Mississippi.  Ifay  20,  1902.) 

LIFB  POLICT— AOS  OF  INSURED— PALSB  REP- 
RESS NTATI  ON— BVIO  BNCB. 

An  insurance  companr's  eonstitntlon  and 
by-laws  precluded  its  inBDiing;  parties  over  54. 
Insured's  application,  dated  ^arch  29,  1S99, 
stated  that  he  was  54  at  his  last  preceding 
birthday,  November  26th.  Defendant  offered 
the  registration  books,  showing  that  he  iwia- 
tered  about  a  mouth  before  givlug  hia  apiwca- 
tion,  and  gave  his  age  at  64.  Another  rcsis- 
tratton  book  showing  that  in  1882  he  gave  his 
aire  at  SI.  The  tax  assessor  testified  that  in 
1896  insured  told  him  he  was  over  60,  and 
not  subject  to  poll  tax.  Several  others  testified 
that  he  was  over  54.  Plaintiff  oS&rei  a  depo- 
dtlon  of  one  witness  that  Insored,  to  the  best 
of  his  recollection,  was  bom  In  1844,  and  some 
witnesses  testified  that  insured's  ajipearance 
did  not  indicate  he  was  over  04.  Insured's 
wife  testiGed  that  be  told  her  he  was  64,  etc 
Held,  that  a  peremptory  Instruction  should  have 
been  givm  for  defendant. 

Appeal  from  circuit  court,  Lauderdale 
county;   O.  Q.  Hall,  Judg& 

Suit  by  Mra  P.  A.  Saylor  against  the 
Supreme  Oondave  Enlgfata  ot  Damon,  In  the 
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drcnlt  court  of  Lauderdale  coun^.  to  re- 
coTW  92,000  (m  a  life  lusorance  policy  Utsued 
by  defendant  on  the  life  of  ber  huBbond, 
Jolin  B.  Saylor.  Judgment  for  iflalntlfl,  and 
dtfendant  appeals.  Berersed. 

The  ctttificata  of  Insnrance  Israed  to  Say- 
lor Bttpnlated  that  his  application  for  mem- 
boshlp  should  be  made  a  part  of  Qie  caa^ 
tract  ot  Insurance.  Under  the  constltatlon 
and  by-laws  of  the  defoidant  In  force  wheo 
the  certificate  sned  on  was  Issoed,  no  per- 
•uis  were  given  Insurance  who  were  more 
than  M  years  old.  In  his  application,  John 
B.  Saylor  stated  that  be  was  54  years  old 
at  his  last  birthday,  next  precedtDg  tbe  ap- 
plication, which  was  dated  March  20,  1809. 
and  that  be  was  bom  November  26,  1844. 
On  the  lasne  made  as  to  the  true  age  of 
John  R.  Saylor,  the  def^dant  order  Intro- 
duced the  following  evidence:  The  registra- 
tion book  of  the  city  of  Meridian  was  In- 
troduced, which  showed  that  John  B.  Say- 
lor reglsta«d  about  a  month  before  the  date 
of  the  application,  giving  bis  age  at  64  years. 
The  re^Btration  book  of  Lauderdale  county 
was  also  Introduced,  showing  that  In  May, 
1802,  be  gave  his  age  as  51  years.  The  tax 
auenaae  was  Introdaced,  who  testified  that 
he  went  to  the  assured  In  the  year  1896  to 
get  bis  personal  assessment,  and  told  blm 
that  all  persons  between  the  ages  of  21  and 
60  were  required  to  give  In  a  poll;  that  In- 
mred  then  stated  that  he  was  over  age.  One 
J.  D.  HarweU  testiQed  that  he  first  knew 
the  assured.  Saylor,  In  1872;  and  that  he 
(witness)  was  then  28  years  old,  and  that, 
from  comparison  with  his  own  age  and  the 
appearance  of  Saylor,  be  must  have  been 
58  or  59  yean  old  In  1800.  Witness  John 
W.  Earson  testified  that  he  (witness)  was 
la  June,  1901,  58  years  old;  that  the  mother 
of  witness  and  the  stepmother  of  Saylor 
were  sisters;  that  he  was  reared  with  Say- 
lor In  Missouri,  and  that  be  thinks  Saylor 
was  2  years  older  than  witness;  that  Saylor 
left  the  home  of  witness  In  1861,  and  was 
tbeo  about  21  years  old;  and  that,  Judging 
from  his  own  age,  Saylor  was  bom  about 
the  year  1840.  He  was  asked  the  questions: 
"Who  Is  the  older,— yourself  or  John  R.  Say- 
torr  He  answered:  "He  Is.  of  course." 
"Can  you  positively  state  that  on  March  81, 
1800,  John  R.  Saylor  was  older  than  54 
years?"  He  answered:  "He  must  have 
hem,  as  I  was  then  66,  but  he  was  older 
tbao  I  was."  In  contradiction  of  this  evl- 
dencev  plalntlfC  Introduced  the  deposition  of 
<H)e  witness  who  stated  that  John  B.  Saylor, 
to  the  best  of  his  recollection,  was  bom  in 
1844;  and  some  witnesses  testified  that,  at 
the  time  of  his  death,  Baylor's  appearance 
did  not  indicate  that  he  was  more  than  54 
years  old.  Mrs,  Sayior,  appellee,  testified 
that  she  was  married  to  Mr.  Saylor  In  IS67, 
and  had  known  blm  about  a  year  before; 
did  not  know  his  age,  but  he  told  her  bis 
age,  and  that  be  was  born  In  1844,  and  was 
51  years  when  he  died.   Upon  the  Issue  as 


to  whether  assured  was  afiltcted  with  rheu- 
matism, a  number  of  witnesses  testified  that 
for  several  years  the  assured  complained  of 
rheumatism;  but  Mrs.  Saylor  testified  that 
be  did  not  have  rheumatism,  and  other  wit* 
nesses  also  testified  that  he  had  no  appear- 
ance at  having  tt  and  they  bad  never  heard 
him  80  complain.  From  a  verdict  and  judg- 
ment for  plaintiff  for  the  full  amount  sued 
toTt  defendant  appeals. 

Hall  &  Wlmberly,  and  Neville  &  Wllboum. 
for  appellant  Ethrldge  ft  McBeath,  for  ap- 
peUea 

WHITFIELD,  a  J.  This  verdict  Is  mani- 
festly wrong  on  the  evidence.  With  every 
disposition  to  uphold  verdicts  where  reason- 
ably possible,  we  cannot  permit  this  verdict 
to  stand.  Corp<H^tions  must  be  protected  In 
all  tbeir  Just  rights.  The  peremptory  in- 
stmctlon  for  defmdant  should  have  been 
given. 

Bavsrsed  and  remanded. 


BBITISH  A  AMEBICAN  MOBTO.  Oa  V. 
BUBKB  et  aL 

(anptene  Oovrt  of  MissteslppL    Ifay  26, 
1002.) 

HORTOAGBS— PATHSNT— PAILORS    OP  IIORT- 
OAQBB  TO  SATISFY— ACTION 
FOR  PBNALTT. 

Ann.  Code  1892,  S  2461,  provides  that  on 
full  payiaent  of  a  moi-tgage  the  mortgagee  shall 
enter  satisfaction  on  the  record,  and  that,  if 
be  shall  not  do  so  within  oue  month  after  re- 
quest, he  shall  forfeit  to  the  party  aggrieved 
any  sum  not  exceeding  the  mortgage  money. 
A  mortgagor  who  had  paid  the  mortga^  re- 
quested the  mortgagee  at  varions  timea  to 
**cancel  the  deed  of  trust,"  "to  take  proper 
steps  to  have  the  deed  of  trust  canceled  aad 
marked  'satisfied'  hj  proper  authority,"  and 
to  ''cancel  the  mortgage."  Held,  that  the  ri^t 
to  the  penalty  was  dependeot  on  a  strict  com- 
pliance with  the  statute,  so  that  the  requests 
for  "cancellation  of  the  deed  of  tmat"  and  for 
cancellatlou  of  the  mortgaf^e  were  not  sufficient 
to  support  the  action  for  failure  to  acknowl- 
edge satisfaction  of  the  mortgage. 

Appeal  from  circuit  court,  Lowndes  coun- 
ty; B.  O.  Sykes,  Judge. 

"To  be  oQlclally  reported.** 

Action  by  M.  M.  Buite  and  snotber  agalinit 
the  British  ft  American  Mmrtgage  Oompany. 
From  a  Judgment  for  idalntiffl^  dtfendant 
appeals.   Revere  ed. 

Wm.  Baldwin,  for  appellant  Newman 
Gayce^  fw  appellees. 

TERRAL.  J.  Appellant,  In  February,  1892, 
loaned  to  appellees  $tiO0,  and  to  secure  Its 
payment  appellees  executed  a  mortgage  on 
160  acres  of  land  In  Lowndes  county,  which 
was  placed  of  record  In  Book  71.  page  6  et 
seq.  In  ISUO  the  mortgage  debt  was  paid 
by  the  attorney  of  appellees  to  the  attorney 
of  appellant,  when  the  former  wrote  the  lat- 
ter directing  lUm  to  "have  the  trust  deed 
paid  by  this  draft  canceled  at  (W£e^'  f)9 
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January  28,  1899,  N.  Cayce,  as  attorney  for 
the  Barnes,  wrote  A.  L.  Btchardaon,  New 
Tork,  as  foUows:  "In  July,  1896,  M.  M. 
Burke  and  I.  8.  Bnrke  paid  to  the  Brltisli 
and  American  Mortgage  Co.  a  note  the  pay- 
ment of  which  was  secured  by  a  deed  of  trust 
upon  land  In  this  (Lowndes)  county.  It  be- 
ing part  ot  the  land  Included  In  the  deed 
I't-om  the  British  and  American  Mortgage 
Co.  to  I,  S.  Burke,  of  date  Nov^  1898.  The 
record  of  said  deed  of  trust  has  never  been 
marked  'Satisfied,'  but  It  appears  to  be  un 
canceled  upon  the  record.  M.  M.  and  I.  S. 
Burke  bereby  request  that  the  mortgagees 
afOTesald  take  proper  steps,  and  have  th« 
record  of  said  deed  of  trust  marked  'Satis- 
fled'  by  proper  authority."  On  March  4, 
1808,  appellant  wrote  to  A.  L.  Richardson, 
saying:  "The  mortgage  executed  about 
1892  on  200  acres  of  land,  and  paid  In  full 
to  W.  v.  SuUvan  during  the  year  1896.  has 
never  been  canceled.  We  now  demand  of 
you  to  cancel  the  same  instanter."  This 
suit  Is  to  recover  of  appellant  (600,  the  full 
pwalty  allowed  by  section  2451.  Gode  1892, 
upon  the  alleged  ground  that  appellant  "did 
not,  within  one  month  after  request,  make 
acknowledgment  of  satisfaction  upon  the 
margin  of  the  record  of  said  deed  of  trust 
of  February,  1892."  The  requests,  three  in 
number,  as  above  recited,  were  alleged  In 
the  declaration,  and  were  proven  as  recited. 
It  was  also  In  proof  that  A.  L.  Richardson 
was  the  agent  of  the  British  &  American 
Mortgage  Company  Id  1891  and  since.  A 
jury  was  waived,  and  the  case  was  sub- 
mitted to  the  circuit  Judge,  who  gave  a  ver- 
dict and  Judgment  for  appellees  for  the  $600 
penalty,  and  the  m(»tgage  company  appeals. 

The  right  of  appellees  Is,  as  we  regard  It, 
Btrlctlssiml  Juris.  If  so,  they  cannot  re- 
cover In  this  suit.  Not  a  single  one  of  the 
requests  made  is  a  propw  one.  The  first 
one  was  for  the  cancellation  of  the  trust 
deed  and  for  an  entry  of  satisfaction  upon 
the  mai^ln  of  Its  record.  The  second  re- 
quest, made  by  attorneys,  also  was  to  haw 
acknowledgment  made  ui>on  the  margin  of 
the  record  of  a  deed  of  trust  upon  land  con- 
veyed by  appellant  dated  November,  1898, 
and  that  was  not  the  fact  The  third  re- 
quest was  that  "the  mortgage  executed 
about  1892  on  200  acres  of  land,  and  paid 
in  full  to  W.  V.  SuUvan  during  the  year 
1806,"  be  canceled.  We  have  earnestly  re- 
garded these  tbree  requests,  and  have  close- 
ly scrutinized  tbem,  and  we  think  that  there 
is  not  one  of  them  that  supports  the  declara- 
tion. If  it  be  said  that  we  are  standing 
too  strictly  upon  the  letter  of  the  statute, 
the  reply  Is  we  do  so  because  the  action  Is 
given  solely  by  the  letter  of  the  statute. 
Upon  compliance  with  the  letter,  appellees 
may  recover;  without  11,  they  cannot  We 
think  the  action,  as  pleaded,  Is' not  sustain- 
ed by  the  evidence  before  the  court  The 
appellees  vlrtuaUy  admit  that  the  requests 
are  not  lltwally  correct,— that  Is,  do  not  ask 


for  the  doing  of  the  thing  for  which  the 
suit  is  brought;  but  they  Insist  that  either 
of  them  Is  Bufildent  to  have  put  upon  ap- 
p^aut  the  duty  of  doing  that  which  appel- 
lees desired.  But  it  might  be  noted  that 
there  was  undisputed  evidence  that  appelant 
had,  upon  the  payment  of  the  $600  mortgage, 
executed  authority  tor  its  cancellation,  and 
therefore  supposed  It  so  marked  on  the  mar- 
gin of  the  recM^.  Besides,  during  the  ex- 
istence of  the  $600  mortgage  two  other  mort- 
gages of  appellees  to  appellant  for  a  consid- 
erable quantity  of  land  in  Lowndes  county 
were  outstanding  betwera  the  parties,  and 
the  cancellation  of  these  two  mortgages  or 
deeds  of  trust  was  thought  to  be  alluded  to. 
and  there  is  room  to  think  that  appellant 
promptly  marked  upon  the  margin  of  the  rec- 
ord a  cancellation  of  this  particular  mortgage 
when  Its  nonconcellatlon  was  specially  point- 
ed out  to  it  We  do  not  place,  however,  our 
decision  upon  any  excuse  of  this  sort  but 
upon  the  failure  of  app^lees  to  make  the 
request  in  compliance  with  the  proTlsloiis  of 
section  2451,  Code  1892. 
Reversed  and  mnanded. 


BROWN  et  al  T.  WEST. 

(Supreme  Court  of  MissIssIppL     May  26, 
1902.) 

ACTION  ON  N0TBJ-DEFEN3E— USURY— DIREC- 
TION OP  VERDICT. 

In  an  action  on  a  note  defendant's  evi- 
dence tended  to  show  that  tbrouKh  stress  of  div 
cumstauces  be  was  compelled  to  agree  to  fur- 
nish plalntiEF  with  cotton  lately  la  excess  of 
what  defendant's  plantation  could  produce,  un- 
der penalty  of  payiug  plaintiff  a  certain  amount 
for  each  bale  of  the  deficit;  that  plaintiff  knew 
the  piaatation  was  siuaii;  that  the  arraage- 
meut  was  merely  a  device  to  cover  asurious  in- 
terest; and  that  a  luge  part  of  the  note  soed 
on  was  for  penalties  charged  op  under  the 
agreement,  aeld,  that  a  peremptory  instruc- 
tion for  plaintiff  was  erroneous. 

Appeal  from  circuit  court,  Sliarkey  connty; 
Geo.  Anderson.  Judge. 

"To  be  official^  r^rted.** 

Action  by  J.  B.  West  against  W.  D.  Brown 
and  another.  Prom  a  Judgment  in  favor  of 
plalntiEF,  defendants  appeal.  Reversed. 

Catchlngs  &  Catcblngs,  for  aroellantB. 
Theodore  McKnIgbt,  for  appellee. 

TERRAL,  J.  J.  B.  West  Burvlvlng  partner 
of  Chalfe,  Powell  &  West  sued  Brown  and 
wife  upon  the  following  note:  "$1,325.09. 
Rolling  Fork,  Miss.,  Feb.  23rd,  1898.  On  the 
7th  day  of  January,  1894,  I  promise  to  pay  to 
the  order  of  Cbafite,  Powell  ond  West  at  their 
ofiice  In  New  Orleans,  La.,  thirteen  hundred 
and  twenty-five  &  •Vioo  dollars,  for  value 
received,  with  interest  at  the  rate  of  ten  per 
cent  per  annum  from  maturity  until  paid. 
W.  D.  Brown.  A.  V.  Brown."  On  this  note 
credits  amounting  to  $632.67  were  Indorsed, 
and  for  the  balance,  after  deducting  said 
credits,  plaintiff  below  had  a  rerdlct  through 
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t  peremptor7  Instructfoii  to  that  effect.  This 
peremptory  tnstmctloii  was  glTen  to  the  Jury 
notwithstanding  the  defendant  below  Intro- 
duced evidence  tendli^;  to  show  that  a  con- 
dderable  portion  of  the  debt  sued  for  was 
Qsnry;  that  more  than  f500  of  It  was  char- 
ged against  him  In  dealings  running  through 
several  years  because  of  his  failure  to  ship 
to  Cbaffe,  Powell  &  West  a  large  numbo*  of 
bales  of  cotton  In  excess  of  what  was  made 
on  hla  plantation;  that  his  plantation  was  a 
small  one,  and  known  to  be  so  to  West,  and 
yet,  under  stress  of  drcumstances,  he  was 
compelled  to  agree  to  ship  Ghafte,  Powell  & 
West  a  large  quantity  of  cotton  each  year, 
or  in  default  to  pay  $1.25  for  every  bale  of 
the  deficit,  from  which  agreement  more  than 
?oOO  of  the  debt  sued  on  arose.  He  insisted 
that  this  arrangement  was  but  a  device  to 
cover  usurlooa  Interest.  He  offered  In  evi- 
dence drcnmstancea  tending  to  prove  such 
coucluslon,  and  from  which  the  Jnry  might 
have  lnf«Ted  such  design.  Under  such  dr- 
cnmstancea a  peremptory  Instruction  was  er- 
roneous. Cbaffe  v.  Hughes,  57  Miss.  256. 
Tbe  defendant  below  offered  also  other  mat- 
ten  In  contradiction  of  the  claim  sued  on, 
which,  we  think,  should  not  have  been  ex- 
cluded  from  the  consideration  of  the  Jury  by 
a  poemptory  Instruction. 
Reversed  and  remanded. 


CITY  OF  MERIDIAN  v.  McBBATH. 

(j^apreme  Court  of  MisBlsalppt     May  26, 
1902.) 

MDNICIPAL  CORPORATIONS— NEOLIGBNT  OB- 
STRUCTION OF  STREETF— INJURY  TO  DRIVER 
-CONTRIBUTORY  NEOLIQENCB. 

A  dty  set  a  smalt  poet  about  2^  feet 
high  at  a  street  corner  2  feet  from  the  curb, 
to  protect  some  pipina  and  the  sidewalk  from 
vuliicles.  Plaiutlff,  who  lived  near  this  i^ace, 
vas  driviug  rapidly  arouod  the  comer  at  about 
10  o'clock  at  niKbt,  collided  with  the  post,  and 
vi&a  injured.  The  night  was  somewhat  dark, 
and  plaintiff  did  not  see  the  post,  though  there 
were  electric  lights  at  eadi  of  the  four  cor* 
ners  a  blodt  oiBtant.  A  street  car  coming 
along  an  IntersectiDs  street  at  the  time  of  the 
acdoent  tended  to  distract  plaintiff's  attention 
tud  memory  from  the  post    Held,  that  the 

Saestions  of  the  ci^'s  negligence  in  so  pladng 
ie  post  aad  of  plaintiff's  contribntray  negli- 
sence  were  for  the  jury. 

Appeal  from  circuit  court,  lAUder&Ue  coun- 
ty; G.  Q.  Hall,  Judge. 

"To  be  officially  reported." 

Action  by  John  F.  McBeath  against  the  city 
of  Meridian.  From  a  Judgment  tot  plaintiff, 
defendant  appeals.  Affirmed. 

Mnier  ft  Baakln,  for  appelant  Woods. 
FeweD  ft  Fewdl,  f  w  ajfp&tee* 

TERRAL,  J.  A  small  post,  2i^  feet  high, 
was  set  hi  Thirty-First  avenue  at  its  Inter- 
section with  Eighth  street.  It  Is  located  some 
2  :eet  wlthhi  Thirty-First  avenue.  The  ave- 
uue  there  was  30  feet  or  more  wide,  so  that 
at  least  28  feet  of  the  avenue  was  left  tree 


and  open  Cm-  pnbUc  travd.  Tbe  irialntlff  be- 
low, In  a  two-hwse  buggy,  was  travtilng  in 
a  brisk  trot  alcmg  Blghth  street,  and.  Cfnnlng 
to  Thirty-First  avenne,  and  desiring  to  pro- 
ceed down  it  to  the  south,  turned  bis  boggy 
to  the  right  for  that  purpose,  when  the  axle 
of  his  buggy  struck  the  post,  and  predpltated 
him  vl<deutly  to  tbe  ground,  from  which  fall , 
he  received  serious  btjiir7>  The  dty  set  the 
post  where  It  was  to  protect  from  Injury  Bome 
terra  cotta  piping  there  laid  and  the  sidewalk 
by  the  passage  of  wheeled  vehides  over  them. 
The  Injury  happened  about  10  <^dock  at 
night  There  were  electric  lights  at  the  next 
street  crossings  north,  south,  and  east,  but 
none  at  the  crossing  where  tbe  post  was  set. 
The  night  was  somewhat  dark,  and  tbe  post 
was  not  seen  by  the  plaintiff,  though  its  be- 
ing there  should  have  been  wdl  koown  to 
htm,  as  he  lived  near-by,  and  was  conversant 
with  that  particular  corner.  The  city  in- 
sists that  \t  Is  proper  for  the  post  to  be  where 
it  is  for  the  protection  of  the  sidewalk  and 
tiling,  and  that,  as  ample  room  on  Thirty- 
First  avenue,  east  of  the  post  Is  left  for  air 
necessary  and  safe  travel  along  said  avenue. 
It  has  performed  Its  duty  In  that  r^ard,  and 
is  not  liable  for  any  mishap  to  plaintiff;  and 
especially  It  Is  not  liable  because  plaintiff 
must  have  often  seen  the  post  by  reason  of 
which  he  Is  guilty  of  contributory  negligence 
In  not  avoiding  the  striking  ot  It  that  bars 
him  of  any  remedy.  Tbei  plaintUf,  however. 
Insists  that  all  parts  of  the  street  should  be 
free  of  dangerous  obstructlous.  and  that  his 
momentary  fot^etfulness  of  the  existence  of 
the  post  sbotdd  not  be  Imputed  to  him  as  a 
fault  Whether  the  coming  of  the  street  car 
along  Eighth  street  to  a  point  opposite  tbe 
post  at  the  time  plaintiff's  buggy  struck  it 
operated  to  prevent  recollection  of  Its  being 
there,  or  whatever  other  cause  produced  tem- 
porary forgetfulness  of  the  fact,  should  not, 
of  itself,  as  we  think,  defeat  a  re<^very. 
Such  is  the  constitution  of  the  mind,  since  the 
fall,  at  least,  that  Its  Imperfections  In  this 
respect  should  not  be  Imputed  as  a  fault  A 
small,  low  post  set  like  this  one,  under  the 
circumstances  In  evidence,  was  manifestly  a 
dangerotis  lmi>edlment  to  plaintiff.  If  forgetful 
of  its  being  placed  at  that  point  and,  of 
course.  It  would  be  dangerous  to  others  under 
similar  circumstances.  The  question  of  tbe 
negligence  of  the  dty  in  pladng  this  post 
where,  und^  the  circumstances  In  evidence. 
It  could  not  be  readily  seen,  and  where.  If 
not  seen,  it  was  likely  to  cause  Injury  to  one 
making  the  change  of  direction  that  plahitlff 
was  making,  and  the  question  of  negligence 
of  tbe  plaintiff  under  the  drcumstances  of 
bis  htu^,  were  severally  questions  for  tbe  de- 
termination of  the  Jury;  and  tbeh-  finding, 
made  under  Instructions  fairly  submitting  to 
them  tho  respective  contentions  of  tbe  parties, 
we  do  noi  feel  at  liberty  to  reverse.  Tbe 
cases  bearing  on  the  decision  here  made  may 
be  found  In  tbe  briefs  of  counseL 
Affirmed. 
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CITT  OF  BAT  ST.  LOUIS  v.  BOARD  OF 
SUP'HS  OF  HANCOCK  COUNTY. 
(Saprvme  Coort  of  Mlssbuippi.     Ma?  26^ 
1902.) 

COUimsS— COURT  H0U8H— USB  OF  ROOM  BT 
CITT— III*TRA  VIRES  CONTRACT— TENANT 
AT  WILL— HOUIINQ  OVBR. 

1.  Thoueh,  antecedently  to  the  constitutioii 
of  1890,  limitatioD  ran  aMlnat  owmtiea  and 
mnnicipal  corporationa,  thu  was  trat  only  aa 
to  property  not  held  nor  nsed  for  pnblic  or 
govenuneuta)  pnrpoaea,  and  did  not  prevent  a 
coauty  f  nHn  recovering  posaeaaion  of  a  room  in 
the  court  hooae  occofHed  by  a  dty  under  claim 
of  right  for  more  than  10  years. 

2.  A  contract  whereby  the  board  of  anper- 
Tiaors  of  a  connty  agreed  that  a  city  should 
contribute  a  certain  aum  toward  the  building 
of  a  court  house,  and  thereby  become  the  own- 
er of  a  room  in  it  for  dt7  purpoaea,  was  ultra 
Tires  and  void. 

3.  A  city  which,  parsoant  to  an  unanthorix- 
ed  agreement  with  a  county  board  of  super- 
Tlsora,  occupied  a  room  in  the  county  court 
house  for  aty  purposes,  was.  during  such  oo 
copancT,  a  mere  tenant  at  will,  and  after  the 
•ztdratiiin  of  00  days*  notice  to  vacate  was 
subject  to  the  remedy  provided  by  Code,  S  2547, 
axaiDBt  tenants  holding  over. 

4.  Hie  fact  that  the  dty  thought  It  owned 
the  room,  and  claimed  adversely,  was  immate* 
rial. 

Appeal  from  circuit  court,  Hancock  couii- 
t;  G.  Q.  Hall,  Judge. 

Action  by  the  board  of  Baperrisora  of  Han- 
cock  county  against  tbe  city  of  Bay  St 
Louis.  From  a  Judgmmt  in  the  dnniit  court 
rererslng  a  Justlce'B  Judgment  for  defendant, 
defendant  appeals.  Affirmed. 

Tbis  vaa  an  action  brongbt  by  Hancock 
county,  under  Code,  II  as  landr 

lord,  against  the  dty  of  Bay  8t  Louis,  to  get 
possessltm  of  a  room  In  the  court  house  of 
said  county,  whldi  said  dty  was  ushig  as  a 
dty  haU.  In  Its  affldaTlt  tbe  county  alleged 
that  tbe  dty  took  possession  of  the  room 
In  1874,  by  consent  of  the  county,  and  be- 
came its  tenant  at  will;  that  In  August,  1900. 
the  county  terminated  the  tenancy  by  'orders 
Ing  the  dly  to  vacate  fn  60  days  thereaftor; 
that  the  eo  days  had  expired,  but  tbe  dt7 
renudned  In  possnslon  of  the  room.  The  an- 
swer of  tbe  dty  admits  recdvlng  proper  no- 
tice to  Tacate,  but  denied  that  it  Is  the  ten- 
ant of  tbe  county,  and  set  up,  as  a  defense, 
that  it  contributed  9700  towards  the  construc- 
tion of  the  court  house  In  1874,  and  tbat  It 
has  occulted  it  ever  dnce,  and  set  up  the  10 
years*  statute  of  limitations  as  a  bar  to  plain- 
tiff's recovery.  It  set  up,  further,  that  If 
tiie  payment  of  tbe  fTOO  under  Ibe  agree- 
ment; and  its  occupancy,  did  not  prafect  Its 
title  to  the  room,  It  made  the  parties  to  tbe 
suit  tenants  in  common  of  the  building,  and 
tbe  action  would  not  lie.  There  was  a  Judg- 
ment in  tbe  Justice  of  tbe  peace  court  for  the 
city,  flrom  which  the  county  appealed.  A 
trial  was  bad  In  tbe  drcnlt  court  and  upon 
tbe  conduBlon  of  tiie  evidence  the  court  gave 
a  peremptory  Instruction  for  plaintiff.  From 
a  verdict  and  Judgment  accwdlngly,  the  dty 
appeals. 


McWlDle  A  Thompmm  and  Bowers,  Chaffs 
&  McDonald,  for  appellant  UUIer  &  Ford 
and  Dodd  A  QrUatb.  for  appellee. 

OALBOON,  J.  Antecedently  to  tbe  eonstl- 
tution  of  1890,  the  law  was  that  the  sUtutes 
of  limitation  ran  against  counties  and  munici- 
pal corporations;  but  even  then  this  was  true 
only  as  to  property  they  bad  not  for  use  Air 
public  or  governmental  purposee,  such  as  court 
bouses.  Jails,  streets,  etc.  Tbe  contract  of 
tbe  county  In  this  case,  made  in  1874,  with 
the  mnnlclpality,  tbat  tbe  latter  should  con- 
tribute to  build  a  court  house  for  the  county, 
and  thereby  become  owae  of  a  room  In  it 
for  city  purposes,  was  ultra  vires  of  tbe 
board  of  supervisors,  and  void.  Tbe  pursU' 
ant  occupation  of  that  room  by  the  dty,  and 
Its  continuous  occupation  of  It  for  26  years, 
constituted  no  bar,  and  the  dty.  whUe  so  oc- 
cupying, was  dmply  tbe  tenant  at  will  of  the 
county.  On  tbe  expiration  <mC  tbe  60  days* 
notice  to  vacatev  tbe  right  of  tenancy  by  tbe 
dty,  and  its  term  as  tenant  expired,  and  Its 
holding  after  tbat  was  a  holding  over  after 
tbe  expiration  of  tbe  term  In  the  purview 
of  Code.  S  2547,  and  entitied  tbe  county  to 
the  remedy  [HVTided  by  that  section.  It  Is 
Immaterial  tbat  the  city  thought  it  owned 
the  room,  under  tbe  facts,  and  claimed  ad- 
versely. 

Affirmed. 


AIRBED  V.  BTATBL 

(Sivranie  Court  of  MlaaisalppL     ICay  Vt, 

1902.) 

RAFB— INDICTUENT— BVIDBNCB. 

Wb^e  an  iudictment  for  rape  does  not 
charge  that  the  victim  was  under  the  age  oC 
consent  and  the  evidence  does  not  show  that 
the  intercourse  waa  against  her  will,  a  convlc- 
'tion  cannot  be  sustained,  even  If  she  Is  shown 
to  be  under  such  age. 

.^ipeal  from  circuit  court,  J^dkaoo  eounly; 
J.  H.  Neville,  Judges 
Jesse  Alfred  was  convicted  of  npe^  and 

be  appeals.  Reversed. 

Appellant  Alfred,  waa  Indicted  in  the  dr- 
cult  court  of  Jackson  county  for  rape,  and 
convicted.  The  Indictment  charges  that 
"Jesse  Alfred,  forcibly,  violently,  and  against 
her  will,  feloniously  did  ravish  and  carnally 
know  Bertba  White."  Tbe  evidence  showed 
that  Bertha  White  was  between  seven  and 
dght  years  old,  but  It  does  not  show  tbat  the 
act  was  done  without  tbe  consent  or  against 
tbe  will  of  Bertha.  Defendant's  motion  for 
a  new  trial  waa  overruled,  and  be  aroeals. 

H.  Bloomildd  and  W.  H.  Blaybln,  for  ap- 
pellant Monroe  McOurft  Atty.  Oen.,  for 
tbe  State. 

CALHOON,  J.  This  conviction  cannot  b» 
sustained  (Bonner  v.  ^te,  66  Miss.  293,  3 
South.  003);  tbe  Indictment  not  chatging 
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tiiat  Uie  fonale  wm  under  tbe  sge  of  em- 
sent,  and  it  not  being  proved  tbat  the  Inter- 
«oime  was  against  hex  will. 
BaToaed  and  remanded. 


BTATB  T.  SULIVAN. 

<Siq)rem6  Court  of  MisrisiippL   Maj  28.  18(^) 

sua    or    UOBTQAQBO    PBR80NAUTT  —  018- 
CHARGB  OF  LIBW— gAILOBB  TO  PAT 
DEBT  NOT  TBT  DOB. 

The  sale  bj  tbe  mortgagor  of  mortgaged 
peraonaltr  witliont  payiog  toe  debt  secured, 
wben  tbe  debt  Is  not  due  at  tbe  time  of  tbe 
■ale,  la  not  a  violation  of  Ann.  Code  1882,  | 
1184^  TOOblbltIng  the  sale  of  mortgaged  prop- 
erty without  tbe  eonaent  of  the  mortgagee  with- 
out  immedlatel]'  discharging  the  incnmbraneah 

Appeal  from  circuit  oonrt;  Winston  conntr; 
O.  Q.  Hall«  Jndg& 

B,  E.  I«.  SnllTsn  wss  InUcted  few  sdllng 
mortgaged  pammaltr  without  satisfying  tbe 
incumbrance.  From  an  order  snstalnlng  a 
demui'rer  to  tbe  indictment,  flis  state  ap- 
peals. Affirmed. 

Defendant,  on  November  17,  1899,  executed 
a  mortgage,  due  and  payable  December  1, 
1800,  to  Blomenfleld  &  Pried,  as  beneficiaries, 
on  pasonal  property,  to  secure  a  debt  of  $68. 
Before  tbe  maturity  of  tbe  debt  and  with- 
out the  consent  of  tbe  beneficiaries,  tbe  de- 
fendant sold  the  property  wltbln  tbe  coun- 
ty, without  discharging  the  debt,  for  which 
an  indictment  was  presented  under  section 
1181  of  tbe  Annotated  Code  of  1892.  De- 
fendant demurred  to  tbe  Indictment  wbldi 
was  sustained.  The  state  appeals. 

Montoe  McChug,  Atty.  Oeu.,  for  tbe  State. 
Geo.  Richardson,  for  appellee. 

TISBBAL,  J.  The  U&a  upon  iwoperty  of  a 
deed  ot  trust  is  discharged  b7  the  payment 
of  tbe  debt  semired  thereby.  Tbe  debt  Is 
the  principal  thing;  tbe  lien  Is  but  an  inci- 
duit  to  It;  and  the  grantor  la  not  bound  to 
pay  tbe  debt,  and  thereby  discharge  the 
lien,  until  tbe  debt  is  due.  Now,  here,  Suli- 
vsn  Is  Indicted  for  not  paying  the  debt  (dis- 
charging the  lien)  before  It  comes  due,  and 
Id  that  respect  we  think  tbe  Indictmeut 
faulty. 

Afllrmed. 


UK  WES  r.  SBAI*. 

<Sapnm*  Cotirt  of  AiississlppL     Hay  26» 
1902.) 

TAXATION— SALB-VALIDITT—SBPARATB 
TBACTB— REDBHPTION. 

1.  Decedent  owned  a  large  (jnautity  of  land 
io  a  certain  county,  consisting  of  separate 
tracti^  and  soaie  of  It  being  toiralots.  The 
whole  was  assessed  to  him  In  1899,  the  sep- 
arate i^ecet  appearing  on  the  assessment  roll 
in  different  places,  separated  hy  other  lands. 
In  Belling  the  land  for  taxes,  the  collector  first 
offered  a  proper  quantlt7.  which  did  not  bring 
the  full  amouot  due  on  all  the  laud.  He  there- 
after added  another  pieca,  not  treating  each 


separate  piece  as  an  independent  assessment; 

and  when  the  whole  of  any  one  separate  tract 
failed  to  bring  an  amount  sufficient  to  pay  the 
whole  tax  due  he  added  another,  or  part  of 
another,  until  the  whole  of  decedent  s  land 
was  solo.  Beldt  that  the  sale  was  void. 

2.  Any  party  in  Interest  had  a  rl^t  to  re- 
deem from  snch  sale  the  whole  of  any  one  tract 
of  land  separately  assessed,  and  could  not  be 
reiinired  to  redeem  the  eam%  land. 

Appeal  from  chancery  court,  Harrison 
county;  Stone  DeaTors,  Ohancdlw. 

BlU  by  Mai7  N.  Seal  against  Frank  8. 
Hewea  and  another.  Judgment  orerruUng 
Hewes*  demnrrar  to  tb»  bill,  and  be  appeals. 
Affirmed. 

Cot  B.  Seal  owned  a  large  quantity  of 
land  in  Harrison  county,  consisting  of  sep- 
arate tracts,  some  of  It  being  town  lots. 
All  of  It  was  assessed  to  him  In  1899,  the 
separate  pieces  appearing  on  tbe  assessment 
roll  In  different  places,  separated  by  other 
lands.  Col.  Seal  died,  and  tbe  taxes  due 
on  tbe  land  for  the  year  1899  were  not  paid, 
and  In  March,  1900,— the  time  fixed  by  law,— 
the  tax  collector  sold  the  laud  for  tbe  taxes. 
In  making  the  sale  he  first  offered  a  proper 
quantity,  which  did  not  bring  the  full  amount 
of  the  taxes  due  on  all  tbe  land.  He  added 
another  piece,  not  treating  each  separate 
piece  as  an  Independent  assessment,  and 
wben  the  whole  of  any  one  separate  tract 
failed  to  bring  an  amount  sufficient  to  pay 
tbo  whole  tax  due  ha  added  another,  or  a 
part  of  another,  separate  tract,  and  so  on 
until  the  whole  of  Seal's  land  was  offered 
and  bid  In  by  defendant  Slntes,  and  tbe  tax 
collector  made  him  a  deed  conveying  all  tbe 
lands  to  him,  and  lodged  It  with  tbe  clerk 
of  tbe  chancery  court,  appellant,  Hewes. 
Snbsequoit  to  this  tax  sale,  appellee,  Mrs. 
Mary  N.  Seal,  acquired  title  to  a  portion  of 
these  lands.  She  applied  to  appellant, 
Hewes,  who  was  chancery  cleric,  to  redeem 
tbat  portion  of  the  lands  embraced  In  ber 
deed.  Tbe  clerk  refused  to  permit  her  to 
redeem  tbat  portion  of  tbe  land  unless  she 
would  pay  all  the  taxes  and  damages,  and 
redeem  all  tbe  land  embraced  In  the  deed  to 
Slntea,  claiming  that  be  had  no  authority, 
nnder  section  3823  of  the  Code  of  1892,  to 
partially  cancel  a  tax  deed.  Mrs.  Mary  N. 
Seal  then  filed  bar  bill  in  tbe  chancery  court 
of  Harrison  county,  setting  up  tbe  forego- 
ing facts,  seeking  to  compel  appellant, 
Hewes,  to  accept  tbe  taxes  and  damages  for 
the  lands  she  owned,  and  allow  ber  to  re- 
deem same  from  the  tax  sale.  Slntes  was 
made  a  party  to  the  bill.  Act  Feb.  17,  1888 
(Laws  1888,  p.  200,  c.  166),  provides  tbat  when- 
ever lands  in  Harrison  county  change  own- 
ership the  owner  shall  have  tbe  right  to  pay 
the  taxes  assessed  against  said  lands  to  the 
sheriff  and  tax  collector;  and,  where  tbe 
change  of  ownovhlp  occurs  In  lands  sold 
for  taxes,  tbe  owner  applying  to  pay  said 
taxes  sball  pay  over  to  tbe  tax  collector  the 
proper  pro  rata  share  of  taxes  due  on  said 
lands  having  changed  ownership  tot  the  ben- 
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eflt  of  said  buyer  of  said  lands  at  tax  sale. 
Defendant  Hewea  demurred  to  the  bill  be- 
cause  it  seekB  to  Impose  on  blm  the  dutie» 
and  responsibilities  which  are  placed  by  law 
ou  tLe  sherifl!;  because  It  seeks  to  force  de- 
fendant, contrary  to  law,  to  apportion  taxes 
and  costs,  and  to  cancel  a  portion  of  a  ta^ 
deed.  The  demurrer  was  overruled,  and  de- 
fendant Hewes  appeals. 

E.  J.  Bowers  and  McWtlUe  &  Thompson, 
for  appellant  Ford  ft  White  and  H.  Bloom- 
fleld,  for  appellee. 

CALHOON,  J.  We  do  not  decide  whethw 
chapter  160,  p.  206.  Acts  188S,  Is  or  la  not 
In  force,  or  whether,  if  in  force,  It  makes 
tax  payments  on  change  of  ownership  to 
go  excluslrely  to  the  sheriff,  or  ma%Iy  gives 
the  sheriff  an  equal  right  with  the  chancery 
clwk  to  receive  tliem,  or  whether  It  applies 
at  all  after  the  tax  collector's  deeds  have 
been  filed  with  the  clerk.  It  is  Immaterial 
in  this  case,  because  the  sale  to  Slutes  was 
void.  There  was  no  sale.  Siutes  has  no 
right  except  to  be  reimbursed  his  outlay, 
with  Interest,  etc.,  on  all  the  land  redeemed 
(Code  1802,  S  3830).  and  the  clerk  may  re- 
ceive that  and  cancel  (Id.  S  3S23).  Any  one 
In  interest,  or  any  one  for  him.  In  case  of 
Euch  void  sale,  may  redeem  the  whole,  not 
part,  of  any  lot  or  tract  sei>arately  assessed 
by  i>aylng  t^e  chancery  clerk  on  that  as  re- 
quired by  Code,  S  8823,  because,  where  a  tax 
conveyance  embraces  parcels  separately  as- 
sessed, each  sach  parcel  must  be  treated  as 
If  separately  conveyed  to  the  purchaser  at 
tax  sale.  It  Is  easy  enough  for  the  dwk, 
with  the  rolls  at  hand,  to  ascertain  amounts, 
and  cancel  aa  to  parcels  so  redeemed. 

Decree  OTermllng  demurrer  to  the  bill  af- 
flrmed,  and  cause  remanded,  with  80  days  to 
answer  after  mandate  filed  below. 


KELLY  T.  STATB. 
(Supreme  Court  of  Alabama.    May  15,  1002.) 

BASTARDT— RESEMBLANCE  OF  CHILD  TO  DE- 
FENDANT—ASSOCIATION  WITH  OTHER  UBN. 

1.  On  a  prosecution  for  bastardy.  It  was 

S roper  to  permit  the  bastard  child  to  be  iotro- 
Qced  In  evldeuce  by  the  state.  Cor  the  purpose 
of  Bhowiug  the  likeness  of  the  child  to  the  de- 
fendant. 

2.  Where  the  state,  on  a  prosecution  for  bas- 
tardy, bad  proved  the  deteudant's  association 
with  the  prosecutrix  about  the  time  of  prob- 
able coDception,  it  was  error  to  exclude  evi- 
deuce  offered  by  the  defendant  that  she  had 
also  associated  with  other  men  during  that, 
period,  and  that  she  was  In  the  company  of 
another  man,  nnder  circumstances  affording 
opportunity  for  sexual  intercourse,  about  that 
time. 

Appeal  from  circuit  court,  Clarke  county. 
Willie  Kelly  was  found  guilty  on  a  bas- 
tardy proceeding,  and  appeals.  Reversed. 

This  was  a  bastardy  proceeding,  In  which 
the  appellant,  Willie  .Kelly,  was  tried  and 
found  guilty  of  being  the  father  of  the  bas- 
tard child  of  Florence  Stephens.    On  the 


trial  of  the  cause  the  evidence  for  the  state 
showed  tliat  Florence  Stephens  was  deliv- 
ered of  a  bastard  child  on  July  27,  1900. 
The  state,  for  the  purpose  of  showing  the 
likeness  of  the  child  to  the  defendant,  pro- 
posed to  offer  the  child  In  evidence,  so  the 
Jury  could  view  It  The  defendant  objected 
to  the  Introduction  in  evidence  of  the  child 
and  the  court  overruled  the  objection,  and 
permitted  the  child  to  be  Introduced  in  evi- 
dence, and  the  defendant  duly  excepted  In 
the  ruling  of  the  court  Defendant  the  child, 
and  the  mother  are  all  white  persons.  There 
was  testimony  In  behalf  of  the  state  to  show 
that  during  the  month  of  October,  1899  (the 
month  prior  to  the  time  the  state  contended 
the  child  was  conceived),  the  defendant  as- 
sociated with  Florence  Stephens,  having  been 
frequently  In  her  company;  and,  to  rebut 
this  testimony,  the  defendant  offered  to  show 
that  during  such  time  she  was  also  seen  In 
company  of  other  men;  and  he  proposed  to 
prove  by  one  Sellers  and  one  Barr  that  they 
saw  her  at  Alameda  about  sundown  on  the 
fourth  Sunday  In  October,  drinking  cider 
with  a  young  man  other  than  defendact: 
that  Alameda  la  about  two  miles  distant 
from  her  home;  that  she  and  the  young  man 
left  Alameda  alone,  gohig  In  the  direction  of 
her  home;  that  one  of  the  wltueeses  drank 
some  of  the  cider,  and  It  made  him  drunk; 
that  the  road  from  Alameda  to  her  homo 
leads  mostly  tlirougb  the  woods.  The  state 
objected  to  tills  evidence,  and  moved  to  ex- 
clude It  and  the  court  granted  the  motion, 
and  the  defendant  duly  excepted. 

Lackland  ft  Wilson  and  Davis  ft  Gonn. 
for  appellant  Chas.  G.  Brown.  Atty.  Gen., 
for  the  State. 

McCLBLLAN,  C.  J.  There  la  In  Paulk 
V.  State,  52  Ala.  427,  this  dictum:  "On  an 
Issue  formed  In  a  bastardy  proceeding,  it  is 
doubtless  competent  for  the  defendant  to 
prove  that  the  child  bears  no  lik^esa  or 
resemblance  to  him,  or  that  It  resembles 
some  other  person  who  had  opportunities  of 
illicit  Intercourse  with  the  mother."  It  would 
necessarily  follow  that  the  prosecution,  up- 
on such  Issue,  would  be  entitled  to  show  that 
the  child  resembled  the  defendant  and,  log- 
ically, that  In  such  cases  It  would  be  compe- 
tent to  make  profert  of  the  child  before  the 
jury  to  show  Its  resemblance,  or  lack  of 
resemblance,  to  the  putative  father.  In  Lin- 
ton V.  State,  8S  Ala.  216.  7  South.  261.  the 
charge  was  miscegenation  of  the  defendant 
Linton,  a  white  womati,  with  John  Blue,  a 
negro;  and,  of  the  propriety  of  allowing  the 
prosecution  to  prove  Blue's  race  by  produ- 
cing his  person  bef(»e  tiie  Jury,  this  court 
said:  "There  was  no  error  In  allowing  the 
state  to  make  profert  of  the  person  of  John 
Blue  to  the  jury,  in  order  that  they  might 
determine  by  inspection  whether  he  was  a 
negro,  as  charged  In  the  indictment  There 
had  been  a  severance  In  the  trials  of  appel- 
lant and  Blue;  and  evidence  of  this  chnr- 
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tct«  18  dearly  competent  to  show  sex  (White 
T.  State,  74  Ala.  31),  age  (State  v.  Arnold, 
8S  K  0.  184).  ptttonal  reaemblaDce  (State 
V.  Woodruff,  tJ7  N.  C.  89;  State  t.  Brltt,  78 
N.  C.  4SS),  color  and  race  (Qarrln  t.  State, 
52  Miss.  207;  Gentry  t.  McMlnnls,  8  Dana, 
385),  and  many  like  facts  In  regard  to  the 
personality  of  the  defendant  himself,  or  of 
any  other  Individual  involred  In  the  Issue. 
Whart  Cr.  Et.  S  311  et  seq."  The  question 
In  Linton's  Case,  being  one  of  race,  and  not 
Of  resemblances,  is  not  the  question  here,  and 
that  case  Is  not  authority  here;  but  we  have 
quoted  from  the  opinion  In  that  case  to  show 
our  citation  there  with  approval  of  the  cases 
of  State  V.  Woodruff,  67  N.  C.  89,  and  State 
T.  Britt,  78  N.  C.  439,  both  of  which  were 
bastardy  cases,  and  in  one  of  which  evidence 
of  the  child's  resemblance  to  the  defendant, 
given  by  the  midwife,  was  received,  and  in 
the  other  it  was  held  competent  to  moke 
profert  of  the  child  to  the  Jury  to  show  Its 
resemblance  to  the  defendant  It  is  thus 
made  to  appear  that  in  Linton's  Case,  as 
well  as  in  Faulk's,  there  Is  a  dictum  of  this 
court  to  the  eHect  that  in  bastardy  pro- 
ceedings profert  may  be  made  of  the  child. 
We  shall  bold  In  line  with  these  dicta,  and 
Indorse  the  ruling  of  the  circuit  court  In  this 
cocnectloQ.  Much  may  be  said  as  to  the 
uncertainty  of  such  evidence,  and  there  are 
authorities  against  Its  competency,  as  well 
as  for  It;  but  evidence  should  not  be  reject- 
ed merely  on  the  ground  that  Its  bearing  Is 
not  of  a  given  degree  of  certainty,  and  wblle 
evidence  of  this  sort  may.  In  point  of  fact, 
often  throw  little  light  on  the  Issue,  or  none, 
It  may,  we  think,  be  submitted  for  the  jury's 
consideration,  as  affording  in  most  cases  the 
basis  for  reasonable  deductions  on  their  part 
The  court  committed  no  error  In  allowing 
profert  of  the  child  to  the  Jury. 

We  are.  however,  of  the  opinion  that  the 
court  erred  In  excluding  the  evidence  offered 
by  the  defendant  of  the  association  of  the 
prosecutrix  with  others,  and  particularly 
with  another  young  man,  about  the  probable 
date  of  conception,  and  the  circumstances  of 
such  association;  the  state  having  proved 
defendant's  association  with  her  about  that 
time  as  affording  an  Inference  that  he  then 
had  sexual  Intercourse  with  her.  It  seems 
clear  to  us  that  the  proposed  testimony  of 
the  witnesses  Sellers  and  Barr  that,  cover- 
lag  the  time  of  probable  conception,  she  was 
In  the  company  of  other  men,  and  that  on 
one  occasion,  nine  months  before  the  birth 
dF  the  child,  she  was  In  the  company  of  an- 
other man  under  circumstances  aifordlng  op- 
portunity for  sexual  Intercourse,  his  atten- 
tions to  her  at  that  time,  etc.,  was  compe- 
tent In  rebuttal  of  the  inference  intended  to 
be  and  naturally  afforded  by  the  evidence  In- 
troduced by  the  state  as  to  the  association 
of  defendant  with  her  about  that  time. 

For  the  rejection  of  this  evidence,  the  Judg- 
ment must  be  rerersed.  The  caoae  la.  re- 
manded. 


BAILBT  T.  8TATB. 

(Supreme  Court  of  Alabama.    May  15,  1802.) 

UUBDER  IN  SECOND  DEQREB-aURBOUNDINa 
FACTS  AND  CIRGUU8TANCE8— "MORAL  GBR- 
TAINTT"—RSGKLBraNB88— INTENT. 

1.  On  a  prosecution  for  murder  in  the  aee- 
oud  degree,  the  evideace  showed  that  the  de- 
fendant and  deceased  were  both  white  meu 
and  friends:  that  defendant  recklessly  fired 
into  a  crowd  of  negroes,  which  resulted  In  the 
killing  of  deceased,  who  was  standing  near  the 
uegi-oes.  The  defendant  had  bad  a  difficulty 
that  night  with  one  of  the  uesroes,  and  at  the 
time  be  fired  the  gun  said  "there  would  be  a 
negro  less  here  to-night"  Held,  that  It  was  not 
error  to  permit  a  witness,  who  had  testified  on 
his  direct  examination  that  the  killing  occur- 
red on  a  Saturday  night  at  a  negro  party  or 
dance,  to  testify  upon  further  examination.  In 
rebuttal  by  the  state,  "that  there  was  a  negro 
gathmug  there  that  night,"  as  snch  evidence 
was  competent  to  show  the  facts  and  circum- 
stances surroundinE  the  killing. 

2.  On  a  prosecution  for  murder  In  the  sec- 
ond degree,  a  charge  to  the  Jury  to  convict  "it 
you  believe  the  defendai:t  fiiiiity,  from  the  evi- 
dence, to  a  moral  certainty,"  was  not  error,  as 
the  expreBslou  *'to  a  moral  certainty"  is  a  legal 
equlvBlent  for  "beyond  a  reasouabie  donbt. 

3.  Where  the  evidence  on  a  prosecution  for 
murder  In  the  second  degree  tended  to  show  a 
reckless  fixing  by  the  defendant  into  a  crowd, 
which  resulted  In  the  killing  of  deceased,  a 
charge,  aslted  by  the  defendant,  that  the  jury 
could  not  find  him  guilty  uuleaa  they  were 
satisfied  from  the  evidence,  beyond  a  reason- 
able doubt,  that  he  fired  with  the  intention  to 
kill  a  human  being,  was  properly  refused,  as 
a  preconceived  putvoae  to  kill  any  particular 
person  was  not  necesBary. 

Appeal  from  circuit  conrt,  CUlton  county; 
N.  D.  Denaou,  Judg& 

WUllam  Bailey  was  convicted  of  murdw  in 
the  second  degree,  and  appeals.  Affirmed. 

The  appellant  In  this  case,  WUUam  Bailey, 
was  Indicted  and  tried  for  murder  In  the  sec- 
ond degree  for  the  killing  of  Joe  Pattim  by 
shooting  him  with  a  gun,  and  was  convicted 
of  murder  in  the  second  degree,  and  senten- 
ced to  the  penitentiary  for  12  years.  The 
facts  of  the  case  necessary  to  an  understand- 
ing of  the  dedslou  on  the  present  appeal  are 
BufficlCTtly  stated  In  the  oi^lon.  At  the  re- 
quest of  the  solicitor  the  court  gave  to  the 
Jury  the  following  written  charge:  "I  charge 
you,  gentlemen  of  the  Jury,  If  you  believe  the 
defendant  Is  guilty ,<  from  the  evidence,  to  a 
moral  certainty,  you  must  convict  the  defend- 
ant." The  defendant  duly  excepted  to  the 
giving  of  this  charge,  and  also  separately 
excepted  to  the  court's  refusal  to  give,  among 
others,  the  following  charge  requested  by 
him:  "That  unless  the  Jury  are  satisfied  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
the  defendant  fired  the  gnn  with  Intention  to 
kill  a  human  being,  they  cannot  find  the  de- 
fendant guilty  of  murder  In  the  second  de- 
gree." 

Wllllom  A  Collier,  for  appellant  Chas. 
Q.  Brown,  Atty.  Gen.,  for  the  State. 

DOWDELL,  J.  Sam  Glass,  a  witness  for 
the  state,  testified  on  bis  direct  examination 
that  the  kilJlng  of  the  deceased  occurred  on 
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A  Saturday  night  at  a  negro  party  or  dance. 
This  witness,  after  being  cross-examined  bj 
the  defense,  upon  further  examination  In  re- 
buttal by  the  state  was  permitted  to  testify, 
against  the  objection  of  the  defendant,  "that 
there  waa  a  negro  gathering  there  that 
night"  It  was  competent  to  show  In  evl- 
4lence  all  the  facta  and  circumstances  attend- 
ing the  killing.  The  facts  which  the  evl- 
•dence  on  the  part  of  the  state  tended  to  ea- 
tabllsb  rend^ed  this  eTldence  not  only  rele- 
vant, but  very  material.  The  defendant  and 
-deceased  were  both  white  m&i  and  friends, 
and  the  defense  set  up  was  that  the  shoot- 
ing n-as  accidental.  The  evidence  on  the 
part  of  the  state  tended  to  show  a  reckless 
firing  of  the  gun  by  the  defendant  into  a 
■crowd  of  negroes,  which  resulted  In  killing 
the  deceased,  who  was  standing  near  the 
negroes.  The  evidence  also  tended  to  show 
that  the  def«idant  had  had  a  difficulty  that 
night  with  one  of  the  negroes,  and  at  the  time 
lie  fired  the  gun  said  "there  would  be  a  negro 
less  here  to-night"  The  court  committed  no 
-error  in  the  admission  of  the  evidence. 

In  Jones  v.  State,  100  Ala.  88,  14  South. 
772,  It  was  said  that  the  expressions,  "to  a 
moral  certainty,"  and  "beyond  a  reasonable 
doubt"  are  legal  equivalents.  A  written 
•charge  to  the  jury  In  a  criminal  case  which 
predicates  a  conviction  of  the  defendant  up- 
-on  a  belief,  to  a  moral  certainty,  of  bis  guilt 
from  the  evidence.  Is  the  equivalent  of  one 
which  predicates  a  conviction  upon  their  be- 
lief beyond  a  reasonable  donbt  of  defend- 
ant's guilt  from  the  evidence.  There  was 
no  error  In  the  giving  of  the  charge  request- 
ed by  the  state. 

Charge  No.  2  requested  by  the  defendant 
was  properly  refused.  There  was  evidence 
trading  to  show  reckless  firing  of  the  gou 
Into  a  crowd  of  negroes,— the  perpetration  of 
an  act  greatly  dangerons  to  the  lives  of  oth- 
«r8,  and  evidencing  a  depraved  mind,  re- 
gardless of  human  life,  which,  under  our 
statute,  constitutes  murder  In  the  first  de- 
gree, although  there  was  no  preconcelTed  pur- 
pose to  deprive  any  particular  person  of  life. 
It  was  not  necessary,  to  constitute  murder  In 
the  second  d^roe,  for  which  the  defradant 
was  on  trial,  that  he  should  have  the  spe* 
<:Iflc  Intention  to  kill  at  the  time  he  fired 
the  gun.   Nutt  v.  State,  63  Ala.  184. 

We  find  po  errw  in  the  record,  and  the 
Judgment  la  affirmed. 


LETOHATCaiE  BAPTIST  CHTJBOH  T. 
BULLOCK. 

-{Supreme  Court  of  Alabfima.    May  13,  1002.) 

EQUITY— REMEDY  AT  LAW  —  DEED  —  MENTAL 
CAPACITY— HOMESTBAD— UNDUE  INPLUBNCB 
— &IODB  OF  EXERCISE— PLBADINGS— MULTI- 
FARIOUS. 

1.  One  daimiug  as  devisee  who  seeks  to  re* 
cover  the  land  from  one  in  possession  under  a 
deed  from  testator  subseqaent  to  the  will, 
which  deed  the  devisee  claims  is  void  because 
the  grantor  lacked  mental  capacity,  and  be- 
cause it  attempts  to  convey  the  homestead 


without  his  wife  Joining,  has  a  plain  and  ade- 
quate remedy  st  law,  and  hence  cannot  niain- 
talu  a  bill  in  equity  to  set  the  deed  aside. 

2.  Where  one  claimlug  as  devisee  seeks  to 
recover  the  land  ft<Mn.  one  in  possesion  under 
a  deed  from  testator  sabaeqneut  to  the  wUI,  a 
bill  ailing  that  the  deed  was  procored  by  un- 
due influence,  and  praying  that  it  be  canceled 
on  that  gronnd,  presents  gioonds  tor  equitable 
relief. 

3.  Where  a  bill  for  eqtUtabie  relief  also  al- 
leares  matter  of  purely  legal  eognizauce,  such 
allegatious  do  not  render  the  bill  multifarious 
or  afiEect  the  jarisdictlon  of  the  oomt  to  grant 
the  equitable  relief. 

4.  Where  a  bill  to  cancel  a  deed  on  the 
ground  that  it  was  procured  by  undue  in- 
fluence alleges  the  persons  who  exerted  sndi 
influence,  It  Is  sufficient  and  need  not  allege 
the  mode  In  which  such  luQuence  was  exerted. 

5.  On  a  bill  to  set  aside  a  deed,  an  objection 
that  the  suit  has  not  been  discontioned  as  to 
one  taking  a  life  estate  thei'eauder,  and  who  is 
dead,  cannot  be  taken  tor  the  first  time  on  ap- 
peal, especially  where  no  prejudice  has  resulted 
from  the  life  tenant's  name  remaining  a*  that 
of  a  party. 

Appeal  from  ehancerT  court,  Lowndea  comi- 
ty; W.  L.  Parks,  Chancellor. 

Action  l>7  John  W.  Bullo<^  against  the 
Letohatcble  BaptlBt  Church.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  averments  of  the  bill  and  the  facts 
of  the  case  are  sufficiently  stated  In  the  opin- 
ion. The  respondent  demurred  to  the  bill  as 
amended,  among  others,  upon  the  foUowlag 
grounds:  "(1)  Said  amended  bill  la  multifa- 
rious. In  that  It  seeks  to  have  the  deed  re- 
ferred to  annulled  and  set  aside  on  account 
of  the  mental  incapacity  of  W.  P.  Bullock  to 
execute  the  same,  and  at  the  same  time  to 
liave  the  said  conveyance  annulled  and  set 
aside  on  account  of  undue  Influence  extf- 
dsed  over  W.  P.  Bullock,  and  at  the  same 
time  to  have  said  conveyance  set  aside  and 
annulled  on  account  of  the  failure  of  the 
grantors  therein  to  comply  with  the  statu- 
tory requirements  necessary  for  the  convey- 
ance of  a  homestead.  (2)  That  said  bill  la 
repugnant  and  Inconsistent  In  that  It  seeks 
to  have  set  aside  said  deed  on  account  of 
the  mental  Incapacity  of  the  grantor,  W.  P. 
Bullock,  and  at  the  same  time  affirms  the 
mental  capacity  of  the  said  grantor,  by  seek- 
ing to  have  said  conveyance  avoided  on  ac- 
count of  the  failure  of  the  grantors  to  ob- 
serve the  statutory  requirements  in  the  exe- 
cution of  a  homestead.  (3)  That  it  Is  not 
averred  who  exercised  the  undue  lnfluaic<!. 
(4)  It  Is  not  averred  In  what  the  undue  Influ- 
ence consisted."  There  was  also  a  motion 
to  dismiss  the  bill  for  the  want  of  equity. 
Upon  the  submission  of  the  cause  upon  the 
motion,  demurrers,  and  evidence,  the  chan- 
cellor rendered  a  decree  granting  the  relief 
prayed  for  In  the  bill,  and  ordered  accord- 
ingly. From  this  decree  the  respondent  ap- 
peals, and  assigns  the  rendition  thereof  as 
error. 

J.  M.  Chilton  and  Whlttea  ft  HInson,  for 
appellant  Watts,  Xn7  ft  Oaffey,  for  a^el- 
lee. 
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ilcCUSLLAN,  C  3.  Tbis  bill  Is  filed  by 
Balhxd:  aealDBt  the  Letohatcbie  Bap  t ^  - 1 
Cburch.  It  averB  tbat  Wm.  P.  Bullock,  Uie 
tmde  of  complainant.  In  the  year  1885  eze- 
cnted  his  last  will  and  testamnit,  wherein 
there  waa  a  devise  to  Louisa  A.  Bullock  of 
a  life  estate,  and  to  complainant  the  re- 
mainder estate.  In  a  farm  (the  land  here 
Involved):  that  Wm.  P.  died  In  1897;  and 
that  blB  said  will  baa  been  duly  probated. 
It  further  avers  that  In  1890  aald  Wm.  P. 
was  stricken  with  paralysis,  and  from  thence 
to  his  death  was  unsound  of  mind;  that 
shortly  before  bis  death  he  signed  a  deed  of 
said  farm,  purporting  to  convey  a  life  estate 
therein  to  said  Louisa  A.,  and  the  remainder 
to  said  church;  that  as  to  the  greater  part 
of  the  land,— 160  out  of  240  acres,— this  deed 
was  Told  because  It  covered  the  homestead 
-of  Wm,  P.,  and  was  not  acknowledged  by  his 
wife,  the  said  Louisa  A.,  separately  and 
apart  from  the  husband,  etc.,  as  required  by 
the  statute;  that  as  to  the  whole  of  the 
land  this  deed  was  Invalid,  because  Wm.  P. 
was  non  compos  mentis  at  the  time  he 
-signed,  and  it  was  so  invalid  in  whole,  for 
the  furthtf  reason  that  said  Wm.  P.  was  In- 
duced to  sign  It  through  and  by  the  exercise 
upon  him  to  that  end  of  undue  influence  by 
bis  said  wife,  one  BevIUe,  the  pastor  of  said 
-church,  of  which  Wm.  P.  was  a  member, 
J.  W.  Dickson  and  his  wife,  M.  E.  Dickson, 
or  some  oC  them.  The  prayer  Is  for  the 
cancellation  of  said  deed  in  toto,  or,  If  the 
court  should  find  that  Wm.  P.  Bullock  was 
<«pable  of  executing  the  same,  then  for  Its 
cancellation  as  to  that  part  of  the  land  which 
constituted  the  homestead  of  said  Bullock, 
and  for  general  relief. 

At  the  time  of  bill  filed,  the  complainant 
was  not  In  possession  of  the  land.  Hie  bill, 
therefore,  has  no  equity  In  so  far  as  It  pro- 
ceeds on  the  theory  that  Wm.  P.  Bullock 
was  non  compos  mentis  at  the  time  he 
signed  the  deed;  for,  lo  that  aspect,  com- 
plainant's remedy  was  plain,  adequate,  and 
complete  at  law.  And  for  the  same  reason 
the  bill  Is  without  equity  in  so  far  as  It  rests 
the  partial  Invalidity  of  the  conveyance  on 
the  facts  that  a  part  of  the  land  constituted 
the  grantor's  homestead,  and  that  the  wife's 
separate  acknowledgment  was  not  taken. 
In  that  category  of  fact,  also,  complainant's 
right  and  remedy  were  legal,  and  not  equi- 
table. The  third  aspect  of  the  bill,  bowever, 
presents  a  case  of  purely  equitable  cognl* 
zance.— the  cancellation  of  the  deed  on  the 
ground  that  Wm.  P.  Bullock  was  defrauded 
or  coerced  into  signing  It  by  undue  Influence. 
So  that  we  have  a  bill  presenting  the  case 
In  three  alternative  aspects,  In  two  of  which 
equity  Is  wlthont  Jurisdiction  to  grant  relief, 
and  the  third  presents  facts  for  the  Interpo- 
sition of  the  court  of  chancery.  The  joinder 
of  these  matters  of  legal  cognizance  with 
the  matter  of  equitable  jurisdiction  Is  not  of 
Importance.  "A  bill  caimot  be  rendered  mnl- 
tlfarfoot  tqr  Joining  with  matter  proper  ttx 


equitable  action  snd  relief  another  matter 
cognizable  by  coui'ta  of  law."  YarboroughV 
Adm'r  v.  Avant  66  Ala.  526;  Baiues  v. 
Barnes,  64  Ala.  375;  McOriff  v.  Alford,  111 
Ala.  634,  20  South.  497.  We  therefore  con- 
sider the  present  bill  as  ohe  simply  and  only 
to  set  aside  and  cancel  the  deed  signed  by 
W.  P.  Bullock  in  July.  1897,  for  that  It  was 
procured  to  be  signed  by  and  through  the 
bringing  to  bear  upon  him  of  Improper  and 
undue  influence.  In  our  opinion,  its  aver- 
ments are  quite  sufllclent  to  the  presentation 
of  such  a  case.  We  have  never  understood 
It  to  be  necessary  to  allege  with  particu- 
larity the  QUO  modo  the  result  complained  of 
was  accomplished,  but  only  that  It  was  ac- 
complished by  undue  Influence  exerted  by 
named  persons.  The  Inquiry  is  not  whether 
the  Improper  influence  was  sufficient  to  have 
coerced  the  wIU  of  a  man  of  ordinary  ca- 
pacity and  force  of  character,  but  only 
whether  the  influence,  whatever  It  may  have 
been,  did  In  point  of  fact  control  the  act  In 
question,- not  whether  it  should  have  had 
the  effect  charged,  but  whether  It  did  have 
that  efFect;  and  any  Influence  which  coerces 
an  act  In  which  the  Judgment  and  will  of 
the  actor  do  not  concur  Is  undue  Influence. 
Hence  It  Is  that  the  averment  should  be 
rather  of  the  result,  than  of  the  particular 
aud  special  acts  end  modes  of  causation.  We 
are  not  of  opinion  that  either  the  motion  to 
dismiss,  or  the  demurrer  to  the  amended  bill, 
should  have  been  sustained. 

The  bin  was  filed  originally  against  the 
church  only,  and  sought  to  have  the  deed 
canceled  as  to  the  remainder  estate  in  the 
land,  leaving  the  life  estate  of  Mrs.  Louisa 
A.  BuUock  to  stand.  We  suppose  this  course 
was  taken  because  she  had  the  same  ratate 
under  the  will,  and  to  ,  cancel  the  deed  as  to 
her  would  therefore  seem  to  be  a  vain  and 
useless  thing  to  do.  But  Qie  respondent  at 
once  objected  to  the  bill  In  this  connection 
by  demurrer  for  inconsistency,  repugnance, 
and  what  not,  for  tbat  It  confessed  the  va- 
lidity of  the  deed  as  to  one  estate  purport- 
ing to  be  conveyed  by  it,  and  questioned  It 
as  to  the  other,  etc.  The  complainant  there- 
upon. In  response,  as  It  were,  to  this  de- 
murrer, amended  the  bill  by  making  Mrs. 
BuUock  a  party,  and  praying  the  cancella- 
tion of  the  deed  as  a  whole.  But  she  never 
was  served  with  process,  and  never  appeared 
In  the  case;  the  fact  being  that  she  died, 
and  thereby  put  an  end  to  the  life  estate, 
before  service  could  be  had  upon  her.  After 
this  the  case  proceeded,  without  objection  on 
the  part  of  the  church,  as  If  Mrs.  Btdlock 
had  never  been  named  as  a  party  to  the  bill 
at  all.  There  was,  of  course,  no  occasion  to 
revive  against  her  personal  representatives 
or  heirs,  since  nothing  Involved  In  the  case 
passed  to  them.  Technically  there  should 
have  been  a  suggestion  of  her  death,  and  a 
discontinuance  as  to  her,  or  perhaps  an 
amendment  striking  out  her  name  as  a  party 
respondent;  and,  had  any  point  been  made 
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In  fliat  1)ehaU  In  tbe  court  below,  doubaess 
tlie  proiier  course  to  diminate  ber  from  tbe 
cause  would  bave  been  taken  b7  tiie  com- 
Idalnant  No  sncb  objection  was  tbere  made; 
and  we  will  not  entertain  It  as  It  Is  now 
made  for  tbe  first  time  on  appeal  In  this 
court,  especially  as  nobody's  rlgbts  or  reme 
dies  bave  In  tbe  least  been  prejudiced  by  ber 
name  remalnlnff  in  tbe  blU  as  tbat  of  a  party 
respondent. 

Tbe  evidence  In  the  case  Is  -my  volumtn- 
ous  and  conflicting.  Mucb  mlgbt  be  written 
upon  It.  but  wltbout  serrlttg  any  good  pur- 
pose. It  bas  t>een  most  attentively  read  and 
carefully  considered;  and  from  It  we  reacb 
the  conclusion  that,  at  tbe  time  Wm.  P.  Bul- 
lock tigned  the  deed  sought  to  have  can- 
celed, he  was  a  man  of  weak  and  Impaired 
mlDd;  tbat  he  was  nnduly  Influenced  thoeto 
by  bis  wlfe^  Louisa  A.  Bullock,  and  bj  his 
paKtor,  Dr.  W.  H.  Bevllle,  who  were,  per- 
haps, aided  therein  somewhat  by  other  per- 
sons Interested  In  the  acqnlsltion  of  the  land 
by  the  church;  that  eald  deed  was  Hiereton 
Toldahle  at  the  suit  of  the  complainant  The 
ftict  that  Mrs.  Bullock  and  Bevllle  stood  to 
the  grantor  In  relatltma  of  confidence  and 
trust,  while  not  neoessaiy  to  the  conduslon 
we  have  reached,  gives  additional  strength 
to  It  The  avorment  in  the  bill  that  this 
undue  Influence  was  exerted  with  the  intent 
to  defraud  the  complainant  we  r^ard  as 
suiplusage,  not  necessary  to  be  proved. 

The  decree  of  the  chancellor  must  be  af- 
firmed. 


JONES  et  aL  T.  PEEBLES  et  aL 
(Snpteme  Court  of  Alabama.   May  13»  1902.) 

ESTATES-ADMINISTRATORS— CONTRACTS—  AP- 
PEAL—GROSS AS8I0NHBNTS  OF  ERROR. 

1.  The  admluiBtrators  of  an  estate  have  not 
antbority  to  enter  into  a  contract  to  mortgage 
all  the  crop*  grown  on  the  estate  to  pay  a 
mortgage  on  the  land  ^ven  by  their  Intestate, 
and  future  advaocee  to  be  made  by  the  mort* 
geeee  to  asdst  in  raising  the  crotn. 

ii.  Where  no  appeal  was  taken  by  the  appel- 
lees, their  cross  assignments  of  error  canuot 
be  considered,  unless  appellants  wrasent  in 
writing  indorsed  on  the  transcript,  or  there  ia 
joinder  by  them  on  the  cross  assignments. 

DoM'dell  and  Tyson,  JJ.,  dissenting. 

Appeal  from  chancery  court,  Pldcens  coun- 
ty; Thos.  H.  Smith,  Chancellor. 

Action  for  speclflc  performance  of  a  con- 
tract by  WlnBtoD  Jones  &  Oo.  against  Mary 
Peebles  and  another,  administrators  of 
tbe  estate  of  B.  B.  Peebles,  deceased.  From 
a  Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

The  prayw  of  the  bill  was  as  follows;  *"rhe 
premises  considered,  the  complainants  do 
now  ask  and  pray  that  a  preliminary  injunc- 
tion and  restraining  order  be  now  issued  to 
defendants,  and  each  of  them,  and  all  and 
every  one  acting  or  pretending  to  act  as 
agent  or  otherwise,  from  wltbbiddhig  said 
cotton  from  complainants,  and  enjoining  and 


restraining  atom  and  each  of  ttxem,  and  each 
and  every  person  acting  or  iffetendlng  to  act 
for  them  as  agent  or  otherwise,  from  selling 
or  dlsposbig  of  said  cotton  otherwise  tiban  in 
accordance  with  the  terms  and  provisions  of 
said  extract  with  complataiants^  and  enjohi- 
ing  them  from  committing  or  diring  any  other 
act  In  violation  of  their  aald  contract  with- 
out tbe  Cimsent  of  complalnanta,  and  com- 
manding defendants,  and  each  ot  than,  to 
specifically  p^orm  tiielr  said  contract  and 
to  ship  said  cotton  to  complainants  In  ac- 
cordanoe  with  their  said  contract;  and  that 
on  final  hearing  a  decree  be  entered  making 
said  preliminary  Injunction  final  and  per- 
petual. And  they  also  aak  for  all  such  fur- 
ther  orders,  processes,  or  decrees  as  the  na- 
ture of  tbe  case  may  at  any  time  require  in 
Its  further  progress."  The  contract  which 
was  sought  to  be  specifically  enforced  was 
In  words  and  figures  as  follows:  "State  of 
Alabama,  County  of  Pickens.  Agreement  en- 
tered Into  by  Winston  Jones  &  Co.  and  Dr. 
J.  Moody,  adm'r.,  and  Mrs.  Mary  E.  Peebles, 
as  administratrix  of  Emory  B.  Peebles,  de- 
ceased, this  ISth  day  of  January,  1896,  wlt- 
nesseth:  That  whereas  the  estate  of  the 
said  B.  B.  Peebles  is  Indebted  to  Wlnatmi 
Jones  &  Co.  In  the  sum  of  twenty-seven  thou- 
sand one  hundred  and  twenty-five  »/ioo  dol- 
lars, as  evidenced  by  his  several  promissory 
notei^  and  secured  by  mortgage  on  the  10th 
day  of  July,  189S,  and  of  record  in  the  pro- 
bate <^ce  of  said  conn^,  with  conditions 
therein  set  forth;  and  whereas,  Winston 
Jones  &  Co.  are  willing  to  aid  the  said  ad- 
ministrators bi  consummating  tbe  terms  and 
provisions  of  said  mortgage,  and.  In  the  event 
tbe  estate  is  not  able  to  meet  tiie  payments 
as  they  become  due,  the  said  Winston  Jones 
&  Oo.  agree  to  extend  tiie  unpaid  amounts 
under  said  mortgage,  and  any  balance  so  un- 
paid to  be  carried  over  for  the  next  year, 
and  so  on  as  to  such  extensions  from  year 
to  year  until  January  1st;  1903.  Winston 
Jones  &  Go.  agree  further  to  advance  to  the 
administrators  of  said  estate  of  Peebles  a 
reasonable  amount  of  cash  and  supplies,  say 
three  thousand  dollars  per  year,  during  this 
tlra^  to  enable  them  to  carry  on  the  busi- 
ness; the  said  Winston  Jones  &  Co.  to  hare 
n  mortgage  on  all  the  crops  of  cotton,  cotton 
ii>  I'd,  and  com  raised  by  said  admlnistratora 
on  all  the  lands  owned  by  tbe  estate,  and 
also  on  the  lands  owned  by  Mrs.  Mamie  EL 
Peebles,  deeded  to  her  by  E.  B.  Peebles  dur- 
ing said  serea  years;  all  tbe  cotton  to  be 
shipped  to  said  Winston  Jones  &  Co.,  Mobile, 
for  sale  by  them  In  the  usual  way;  proceeds 
to  be  applied  to  the  payment  first  of  tbe 
new  advance  to  make  the  crops,  and  any  sur- 
plus to  be  applied  to  tbe  old  mortgage  afore- 
said. Now,  in  consideration  of  tbe  forego- 
ing, and  it  being  to  tbe  interest  of  said  es- 
tate, as  well  as  Mrs.  Mamie  £L  Peebles,  the 
said  Mrs.  Mamie  E.  Peebles  agrees  to  turn 
over  to  tbe  administrators  of  said ,  estate  of 
E.  B.  Peebles  the  use  and  control  of  all  the 
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pnpaty,  real  and  peraonal,  deeded  to  her 
by  a  B.  Peebles  on  the  Otb  day  of  Decem- 
ber, 18B6»  and  of  lecord  In  tbe  probate  office 
«f  aaid  connly,  tree  of  rentik  nntU  tbe  first 
«r  January,  1908,  and  all  aaid  rents.  Incomes, 
and  profits  to  be  used  by  said  administrators 
to  pay  and  satl^  tba  aaid  mortgage  debt  of 
B.  B.  Peebles  to  Winston  J<mes  ft  Co.,  all 
taxes  on  the  imperty  owned  by  Mrs.  PeeUes 
that  was  deeded  to  ber  by  E.  B.  Peebles  to 
be  paid  cot  of  the  Income  of  all  tbe  estate 
pnperty  until  tbe  said  debt  to  Winston  Jones 
Jb  Oo.  Is  fnlly  paid.  In  tbe  erent  Dr.  Moo^ 
should  resign,  or  In  any  manner  cease  to 
manage  tbe  said  boslnns,  then  It  Is  agreed 
that  Mrs.  Peebles  and  Wlnstw  Jones  &  Co. 
shall  stf  ect  a  suitable  person  to  conduct  the 
buslnesB  In  bis  stead  to  a  final  consummation 
as  aforesaid,  or  the  rcpresoitatiTes  of  Mrs. 
Peebles  and  of  Winston  Jones  &  Co.  may 
so  act  In  sncb  sdectlon.  WUnen  our  bands 
this,  the  day  and  year  first  above  written. 
Executed  in  duplicate.  [Signed]  Winston 
Jones  ft  Co.  J.  Moody.  Mamie  E.  Peebles.'* 
On  tbe  final  submission  ct  the  cause  on  the 
pleadings  and  proof,  there  was  a  decree  ren- 
dered, the  substance  of  which  Is  suffldoitly 
stated  In  the  opinion.  From  this  decree  the 
complainants  appeal,  and  assign  the  raiditlon 
thereof  as  error.  There  were  also  cross  as- 
signments of  error  made  by  the  aro^lees, 
but  the  record  does  not  show  that  any  crcMs 
appeal  was  taken,  nw  Is  there  shown  any 
agreement  between  the  parties  for  the  appd- 
lees  to  make  cross  assignments  of  error,  nor 
to  there  a  joinder  by  the  appellants  In  the 
cross  assignments  of  error. 

A.  G.  Bogle  and  Pettus  &  Pettns.  for  ap- 
peUants.  WlUett  &  WUIett.  for  appellees. 

DOWDELU  J-  ^e  appellants  filed  their 
bill  In  the  chancny  court  ct  Pickens  county 
(or  the  purpose  of  aifordng  tbe  specific  pei^ 
formance  of  a  contract  made  and  entered 
faito  by  them  under  the  firm  name  of  Win- 
ston Jones  ft  Co.  on  tbe  13th  day  ot  January, 
1886,  with  tbe  appdlees,  Mamie  E.  Peebles 
and  Dr.  J.  Moody,  as  the  admlnlstrat(Hrs  of 
tiie  estate  of  EL  B.  Peebles,  deceased.  In 
addlttem  to  the  special  prayer,  the  bill  contain- 
ed tbe  general  prayer  for  relief.  Upon  the 
final  bearing  <m  the  pleadings  and  pnxtf  the 
ehancdlor  denied  tiie  r^ef  sought  against  the 
lespondentB  by  the  bill  In  their  representative 
character,  h<^ding  that  they,  as  administra- 
tors, wen  without  autbrai^,  and  pawerless 
to  bind  the  assets  of  the  estate  of  their  Intes* 
tate  by  entering  into  said  ctmtract,  but  under 
the  general  prayer  grsnted  only  partial  re- 
Uef  against  the  respondent  M.  E.  Peebles. 
rn»n  this  decree  the  presmt  appeal  Is  prose- 
cated.  While  »ror  Is  also  complained  at  In 
the  decree  In  the  directions  for  the  stating 
of  tbe  account  between  the  com^alnants  and 
respondents  under  the  order  of  r^erence  for 
that  purpose,  tbe  main  question  Involved  In 
tbe  controversy  on  thto  appeal  Is  that  of  the 
antborlty  and  power  ot  ttie  administrators, 


as  such,  to  enter  into  the  contract  sought 
to  be  specifically  enforced,  and  Its  OMisequent 
validity.  Pertinent  to  thto  question,  the  bUl 
and  tbe  facts  In  tbe  case  show  that  E.  B. 
Peebles,  respondents^  Intestate,  was  tiie  own- 
er of  a  large  quantity  of  land  In  Pickens 
conn^,  and  during  his  life,  for  many  years, 
and  up  to  the  time  of  hto  death,  farmed  ex- 
tensively, and  also  mercbandteed,  during 
which  time  he  had  business  transactions  with 
the  complainants,  Winston  Jones  ft  Ca,  who 
did  a  commlsslM  business  In  the  dty  of 
Mobile^  and  who  were  the  said  E.  B.  Peebles' 
commission  merchants.  In  March,  1806,  the 
said  B.  B.  Peebles  and  Winston  Jfmes  A 
Go.  had  a  settleooent  of  accuuts  between 
said  PeeUes  and  Jones  &  Ca  In  wbleh  It 
was  ascntalned  that  tiie  said  Peebles  was 
largdy  Indrirted  to  the  said  Jones  ft  Oo,  A 
written  agrement  was  tiien  entered  Into  be- 
tween tiiem.  In  wtaldi  It  waa  agreed  tiiat  tbe 
said  Peebles  would,  upon  certain  conditions 
stated  in  said  agreonent  execute  a  mcsitgage 
on  a  large  amount  of  land  and  personal  prop- 
erty, which  he  then  owned,  to  said  Win- 
ston Jones  ft  Oo.,  to  secure  hto  Indebtedness 
to  them.  Pursuant  to  said  agreement  all 
the  txrms  and  condltUHis  ot  ^ich  having 
beni  compiled  with  by  the  said  Winston 
Jones  ft  Oob,  the  said  B.  B.  Peebles  did,  on 
tiie  KHh  Obj  of  July.  1806,  make  and  ex- 
ecute a  mtnn^ge  to  the  said  Winston  Jones 
ft  Co.,  a  cc^  of  wtatdi  Is  made  an  exhibit 
to  the  complainants*  bllL  In  December,  189B. 
the  said  B.  B.  Peebles  died,  leaving  his  es- 
tate Incnmboed  with  said  mortgage.  In  Jan- 
uary, 1806,  tbe  reepondoits.  Dr.  J.  Moo^  and 
Mamie  B.  Feeblea,  took  letters  of  admhitetra- 
tion  on  the  estate  of  the  said  B.  B.  Peebles, 
deceased,  and  immediately  qualified  and  al- 
tered upon  tbe  discharge  of  their  duties  as 
sudi  admlnlstratora.  and  on  the  IStb  day  of 
January  made  vlth  Winston  Jones  ft  Oo.  tbe 
contract  In  question.  The  facte  show  that  It 
was  the  purpose  and  totentlon  of  tbe  parties. 
In  entering  Into  said  contract,  to  pay  off  and 
discbarge  said  mortgage  indebtedness  from 
E.  B.  Peebles  to  Winston  Jones  ft  Ca  with 
the  rente,  income,  and  proflte  from  tiie  mort- 
gaged property,  and  tha«by  save  to  the  es- 
tate of  tiie  said  E.  B.  Peebles,  deceased,  and 
to  hto  hehrs,  the  land  and  other  propn^  cov> 
ered  by  tiie  mortgage  (and  to  that  end,  and 
for  that  purpose^  the  said  Mamie  SI  Peebles 
pledghq;  the  rente  and  Income  from  ber  ta- 
dlvldual  estate).  The  tacts  show  that  the 
contract  was  Just  and  fair  and  reasonable  in 
Ita  terms.  In  accordance  with  Ita  provisions, 
the  cotton  grown  and  raised  on  the  lands 
tar  the  year  1806  was  shli^ied  to  Winston 
Jones  ft  Co..  at  Mobile,  and  by  them  sold, 
and  the  proceeds  applied  under  tbe  terms 
of  tbe  contract,  and  the  contract  otherwise 
In  all  of  Ita  terms  was  eairled  out  by  all  of 
the  parties  for  tbe  year  1806.  The  facts  fur- 
ther show  that  Winston  Jones  ft  Co.  contin- 
ued for  the  next  year  (1607)  to  carry  out  said 
contract  In  good  faith,  and  have  all  along 
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performed  their  part,  antU  they  were  prevent- 
ed troBi  furtber  performaDce  hj  the  respond- 
ents;, that  the  reapondenta  received  all  of 
the  benefita  under  the  provlalona  of  said  con- 
tract In  growing  and  raising  the  crop  of  1S9T 
in  the  waj  of  advances  In  money  and  scppllea 
to  the  respondents  and  their  tenants  oq  aald 
lands,  made  bj  eald  Jones  &  Oo.  In  accord- 
ance with  the  twms  of  the  contract  but  that 
the  said  Mamie  E.  Peebles,  respondent,  after 
said  crop  of  1897  had  been  so  grown  and 
gathered,  refused  to  ship  said  crop  to  said 
Jonea  &  Co.  according  to  the  contract,  and 
wholly  refuses  to  further  carry  out  and  per- 
form said  contract  The  facts  further  show 
that  under  the  agreement  of  settlement  of 
March,  1805,  between  the  said  E.  B.  Peebles 
and  Winston  Jones  &  Co.  and  under  the 
mortgage  of  July  10,  180&,  executed  pursuant 
to  said  agreemoit,  as  wdl  as  under  the  con- 
tract of  January  18,  1896,  entered  Into  be- 
tween the  CMuplalnants  and  respondents  tor 
the  purpose  of  paying  off  and  discharging 
said  mortgage  Indebtedness,  and  thereby  pre- 
saging the  lands  under  said  mortgage  to  the 
estate  of  their  Intestate,  certain  benefits  were 
to  accrue  and  would  accrue  to  Winston  Jones 
&  Oo.  In  the  performance  of  said  contract, 
which  opiated  as  an  inducement  for  entering 
Into  the  same,  and  for  such  as  no  adequate 
and  Just  compensation  could  be  had  In  an  ac- 
tion at  law.  In  the  assessment  of  damages, 
on  a  breach  of  the  contract.  With  this  pre- 
liminary statement  of  the  facts,  as  shown 
In  the  record,  we  proceed  to  the  discussion 
of  the  proposltlwis  of  law  applicable  thereto, 
and  which  we  think  control  In  the  case. 

Hie  doctrine  of  equity  jurisdiction  to  aom- 
pel  the  speclflc  performance  of  contracts  Is 
settled.  It  rests  upon  the  just  principle 
that  men  should  be  required  to  act  In  good 
faith  towards  each  other  in  their  business 
transactions;  and  that  they  should  not  be 
permitted  to  violate  solemn  extracts  entered 
Into,  When  it  would  be  to  the  detriment  of  the 
otber  contracting  parties  for  them  to  do  so. 
When  a  proper  case  Is  presented  for  its  exer- 
cise, the  party  injuriously  affected  by  a  breach 
cf  the  contract  Is  entitled  to  the  relief  as  a 
matter  of  right;  as  much  so  as  he  wculd  be 
entitled  to  a  Judgment  for  damages  In  an  ac- 
tion at  law  for  the  breach.  Chambei'S  v. 
Iron  Co.,  67  Ala.  358;  Bogan  v.  Daughdrlll, 
51  Ala.  814;  1  Story.  Eq.  Jur.  H  715,  717.  717a, 
742  ;  3  Pom.  Eq.  Jur.  §  1404.  What  will  con- 
stitute a  proper  case  for  the  exercise  of  eq- 
uity Jurisdiction  for  enforcing  the  speclflc 
performance  of  a  contract  In  general  Is  de- 
terminable upon  the  Inadequacy  of  any  rem- 
edy in  a  court  of  law  to  fully  meet  the  ends 
of  Justice.  In  the  following  cases  It  seems 
to  be  clear  upon  authority  that  the  jurisdic- 
tion will  obtain  and  relief  be  granted,  viz.: 
Where  the  remedy  at  law  Is  for  any  reason 
doubtful,  uncertahi.  or  inadequate  (Casey  v. 
Holmes.  10  Ala.  7^);  or  where  an  action  at 
law  in  damages  for  a  breach  would  not  put 
the  parties  In  a  situation  as  beneficial  to 


them  as  If  the  agreement  had  been  specifical- 
ly performed  (1  Story,  Eq.  Jur.  S  716  et  seq.; 
3  Pom.  Eq.  Jur.  p.  441,  note  2);  or  where  tbe> 
nature  of  the  case  Is  such  that  a  perfwmance 
alone  will  answer  the  enda  of  Justice  (Cyath- 
cart  V.  Robinson,  5  Pet  264.  8  I*  Ed.  130); 
or  where  there  are  special  ctrcumstancea  that 
operated  as  an  Inducement  to  the  making  of 
the  contract  which  a  court  of  law  could  not 
consider  In  an  action  In  damages  for  a  breach; 
and  In  every  case  where  an  action  at  law  for 
damages  would  not  afford  complete  rdlef 
(KIrksey  Flke,  27  Ala.  886,  62  Am.  Dec. 
76B;  Johnson  v.  Brooks,  9&  N.  Y.  838;  3 
Pom.  Eq.  Jur.  p.  444).  The  facts  and  clrcum- 
atances  In  the  present  case,  as  shown  by  th«^ 
record,  bring  the  case  fairly  witbhi  the  prin- 
ciples above  stated.  They  show  that  the  com- 
plainants were  commission  merchants  and 
cotton  factors  In  the  city  of  Mobile;  that  their 
business  and  profits  In  this  particular  consist- 
ed In  advancing  money  and  supplies  to  mer- 
chants and  farmers,  to  enable  them  to  grow 
crops  and  buy  cotton,  In  order  that  they 
(Jones  &  Co.)  might  secure  the  handling  and 
sale  thereof;  and  for  which  advances  and 
supplies  and  sales  of  cotton  they  received  a 
commission  from  the  parties  dealing  with 
them.  The  facts  also  show  that  Jones  Sc  Oo. 
were  lai^y  Interested  as  owners  In  the  steam- 
boat companies  on  the  BIgbee  river,  by  whicb 
this  particular  cotton  was  shipped  to  Mobile, 
Ala.,  and  on  account  of  which  they  received 
a  proQt  from  freight  charged  fw  shlpplufp 
said  cotton.  Th^  were  also  interested  In 
the  compress  and  warehouses  In  Mobile,  by 
which  the  cotton  would  be  handled,  and  In 
the  Insurance  companies  by  which  the  cot- 
ton would  be  Insured,  sharing  In  the  profits 
arising  from  these  sources;  all  of  these 
profits  being  of  such  character  that  they 
could  not  be  considered  In  the  measure  of 
damages  for  a  breach  of  the  contract  In  an 
action  at  law,  yet  were  advantages  accruing 
to  Jones  &  Go.  from  the  contract  which  In- 
duced them  to  enter  into  It  Apart  from  the 
consideration  of  the  question  of  the  power 
of  the  respondents  In  their  representative 
character  to  make  the  contract  the  contract^ 
In  Its  terms  and  under  the  peculiar  circum- 
stances of  the  case,  Is  such  as  clearly  calls 
for  the  exercise  of  the  Jurisdiction  and  pow- 
er of  a  court  of  equity  for  Its  speclflc  i>er^ 
forma  nee. 

Did  the  administrators  exceed  their  pow- 
ers and  duties,  as  such,  under  the  law.  In  en- 
tering Into  the  contract?  Recurring  to  the 
mortgage  of  E.  B.  Peebles,  deceased,  to  Win- 
ston Jones  &  Co.,  of  July  10,  1895.  and  for 
the  purpose  of  paying  off  and  dlscharglnip 
which  the  contract  of  January  13,  1896,  was 
entered  Into  by  the  respondents,  It  will  be 
seen  that  said  mortgage  contained  a  contract 
out  of  which  other  and  future  advantages 
were  to  accrue  to  both  Jones  &  Co.  and  E. 
B.  Peebles.  After  describing  the  property 
covered  by  the  mortgage,  and  providing  the- 
manner  of  sale  In  case  of  default,  the  tnstm- 
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ment  continues  as  follows:  '*And,  further,  on 
nmsiderathm  as  aforesaid,  I  do  hereby  sdl 
and  mortgage  to  Winston  Jones  &  Go.  all 
the  crops  of  cotton,  com,  fodder,  peas,  pota- 
toes, bhj,  etc.,  which' I  may  gtov  or  have 
grown  on  said  lands  or  any  other  lands  In 
said  county  and  state  which  I  may  cultivate 
or  cause  to  be  enltlvated,  and  I  obligate  my- 
self to  deliver  than  at  anmolent  warehouses 
on  the  rtrer.  to  be  shaped  to  than  In  liobU^ 
and  there  1^  them  sold  la  the  usual  manner 
on  accoimt  of  the  abore  Indebtedness,  from 
year  to  year,  all  such  crops  of  cotton  as  I 
may  grow  or  cause  to  be  grown;  other  crops 
to  be  disposed  of  so  as  to  promote  the  best 
interests  of  the  parttes  to  this  Instrumoit  as 
may  be  from  time  to  time  agreed  upon,  or 
sold  as  the  other  property  Is  provided  to  be 
80W."  Und«  the  facts  and  drcnmstancea, 
Whiston  Jones  ft  Go.  would  bsve  beoi  en- 
titled to  a  spedflc  performance  of  this  con- 
tract a^Inst  B.  B.  Peebles  on  a  blU  filed  for 
that  pmiwse.  This  contract  was  th»efore 
binding  on  his  representatives.   Hays  v.  Hall, 

4  Port.  38S,  80  Am.  Dec.  630;  Brewer  v. 
Brewer.  18  Ala.  480;  Gbambers  v.  Iron  Co., 
Sr  Ala.  858;  Strange  v.  Watson,  11  Ala.  324; 
Jenkins  t.  Harrison,  66  Ala.  sa;  Meyer  v. 
Mftctaell,  75  Ala.  475,  480.  By  the  contract 
of  January  18,  1896,  the  admlidstrators  evi- 
dently Intended  to  carry  out  the  contract  om* 
talned  in  the  mortgage  of  thdr  Intestate  to 
Jones  &  Ca  of  July  10,  1SB5,  and  this  was 
not  beyond  thehr  power  and  duty,  when,  hi 
order  to  Its  petf  omunce,  ttiey  hsd  <HiIy  to 
roit  out  the  lands  of  the  estata  Th^  had 
the  auOiorlty  under  the  statute  to  rent  the 
decedent's  lands,  and  this  without  an  order 
of  the  court,  and.  when  the  Interests  of  the 
estate  requbred  It  to  rent  privately;  fbe  stat- 
ute Impostog  the  duty  upon  them,  when  lands 
sre  rented  privately,  to  report  such  renting  to 
the  probate  court  Code  1886.  |  151.  In 
Clark  T.  Knox.  TO  AU.  622,  46  Am.  itep.  93, 
It  was  said  by  this  court  spesklng  ttirough 
Brlekell,  a  J.:  "The  statute  [Code  1876^  I 
2446;  same  as  seeUtm  154  of  the  present  Code] 
dotbes  an  executor  or  sdmlntotrator  with  the 
same  power  to  rent  publicly  or  privately,  flie 
lands  of  the  testetor  or  Intestete.  The  power 
lnvf>lves  the  duty;  and.  If  there  Is  ne^ect  to 
exercise  It  he  Is  answerable  for  the  loss  re- 
sulting, as  he  Is  for  loss  from  the  neglect 
of  any  other  duty  wlQi  which  he  Is  char- 
ged." The  bQl  prays  a  spedflc  performance 
of  the  contract  as  to  the  27B  bales  of  cotton 
now  stosed  In  the  warehouse  of  the  re^ond- 
ent  Mamie  B.  PeeUes.  It  Is  exhibited  against 
the  respoDdente  In  their  Individual  ss  well 

05  their  representative  capacity.  The  facts 
show  that  this  cotton  was  grown  and  raised 
by  tenants  during  the  year  1887  on  the  lands 
of  the  estate  and  lands  of  the  respondent 
Mamie  E.  Peebles,  and  was  received  by  the 
respondenta  from  such  tenanto,  and  stored  In 
said  «'arehouse.  Of  the  278  bales  about  125 
hales  were  raised  on  the  lands  of  Mrs.  Pee- 
bles, snd  the  remainder,  about  153,  on  the 


lands  of  the  estate;  Of  the  IBS  bales  growa 
on  the  estate  lands,  abont  46  bales  were  due 
(or  rent  and  the  remainder,  about  106.  were 
due  tm  mppVm  and  advances  made  to  the- 
tmants  to  enable  item  to  make  the  cn^  on 
the  rented  lands  of  the  estate.  There  can  be 
no  doubt  of  the  validity  of  the  contract  as 
against  Mrs.  Peebles  In  her  bidlvldual  ea- 
padty,  and  of  fbe  right  of  tbe  com^alnante 
to  a  specific  performsnce  against  her  as  t» 
the  cotton  grown  on  her  Individual  lands; 
and  this,  tiie  cluincdior  decreed,  but  dmlefl 
relief  sought  aa  to  the  remainder  of  tiie  cot- 
ton, hddlng  ttiat  tills  cotton  coustttuted  as- 
seta  of  the  estate^  and  that  the  contract  was 
Incapable  of  enforcement  as  to  tt,  for  the 
reason  that  the  administrators  were  without 
autborlty  to  make  the  contract  We  tUnk  It 
quite  dear  that  the  cotton  raised  by  the 
tenanto  on  the  lands  of  the  estate  In  ex- 
cess of  tbe  rents,  was  t2ie  property  of  tbe 
tenants,  and.  Ind^tendent  (tf  any  contrftct  as 
to  advances,  constituted  no  part  of  the  as- 
seta  of  the  estate.  If  the  cotton  due  froQ» 
the  tenanta  for  adnnces  became  a  part  of 
the  assete  <tf  tbe  estate,  it  was  by  vhtue  of 
the  contract  whltib  Is  the  foundation  of  this 
suit  since  the  suiqidles  and  advances  so  made 
were  obtained  Oirough  the  contract.  To  hcM 
that  this  cotton  otmstltuted  a  part  of  the  as- 
seta  of  the  estate  would  be,  in  effect  a  rati- 
fication of  tbe  ctmtract  Tbe  advances  to- 
make  this  cotton  came  from  Winston  Jones 
A  Go.  under  the  contract  It  would  be  wholly 
nnJustUable  to  ratify  the  contract  as  to  tbe 
estate,  and  at  the  same  time  repudiate  tt  as 
to  Winston  Jones  A;  Ca  In  equity  the  cot- 
ton representtog  the  advances  made  to  raise 
and  grow  the  same,  and  which  was  received 
by  the  req^ondrata  from  the  tenanta  on  the 
debt  fbr  such  edrances,  was  pnrcbased  wltb 
the  money  of  Winston  Jones  &  Co.,  and  they 
(the  respondenta)  should  t>e  estopped  to  deny 
the  validity  of  the  contract  nnda  which  tbe 
advances  wen  made  and  obtahied.  and  by 
reason  of  which  this  cotton  came  mto  tiielr 
possession.  And  this  Is  true  whether  they 
hold  this  cotton  In  a  representative  or  Indi- 
vidual capadty.  As  to  the  45  bales  r^ve- 
senting  the  rent  of  the  estate  lands,  and  wbid> 
were  assete  belonging  to  the  estate,  It  be- 
came and  was  the  duty  of  the  administrators 
wAer  tbe  law,  Indepotdent  of  any  exiress 
contract  altered  taito  by  them  to  thdr  repre- 
sentative cf^ad^,  to  apply  this  rent  cotton 
on  the  mortgage  debt  which  Incumbered  the 
lands.  It  was  their  duty  to  rent  out  the 
lands  toe  the  purpose  of  discharging  this 
mortgage  debt  with  the  rents.  If  It  was  to 
tbe  advantage  and  Interest  of  the  estate  for 
It  to  be  paid  off  tai  that  way.  Clark  v.  Knox, 
70  Ala.  622,  46  Am.  Rep.  93;  Patapsco 
Guano  Co.  v.  Ballard.  107  Ala.  710, 10  South. 
777,  54  Am.  St  Rep.  131.  If,  then.  It  was 
their  duty,  and  they  had  the  authority  under 
the  law,  to  rent  out  the  lands  and  so  apply 
the  rente.  It  would  seem  to  logically  follow 
that  they  could.  In  their  r^iresentative  char- 
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acter,  make  a  valid  and  binding  contract 
with  tbe  mortgagee  creditor  to  apply  the 
roiti  to  accrue  from  tbe  Incuraboed  lands 
In  diacharge  of  tbe  incumbrance.  Onr  con- 
clusion therefore  Is  that  the  cmtract  of  Jan- 
uary 18,  1896,  was  TsUd  and  binding,  and 
caiwUe  of  enforcement  against  tbe  respond- 
ents In  tbelr  indlTldual  capacity  aa  to  tbe 
cotton  grown  on  tbe  indlTldnal  lands  of  Mrs. 
Peebles  and  tbe  cotttm  recelred  fnnn  ten- 
ants for  advances  that  was  grown  on  the 
estate  lands,  since  such  cotton  omstltuted 
no  part  of  tbe  aaseti  (tf  tbe  estate;  and 
under  the  principle  above  stated  tbe  con- 
tract was  valid  and  binding  and  capable  of 
enforcement  against  tbe  respondents  in  their 
representative  diaractw  as  to  the  rent  cot- 
ton arising  ftom  the  incumbered  lands. 

The  forcing  expresses  the  views  of  the 
writer,  and  In  wblch  Justice  TT80N  concurs. 
But  file  majwity  of  tbe  court  ho3d  that  the 
respondents  were  without  authority,  as  ad- 
ministrators, to  enter  into  the  contract  of 
January  IS.  1890,  and  for  that  reason  the 
ssme  Is  bivalld,  and  cannot  be  speclflcally 
oiforced  against  them  In  their  r^resentatlve 
character. 

We  cannot  consider  appellees'  cross  as- 
signments of  errors,  since  no  appeal  was  taken 
by  the  appellees,  nor  is  there  any  c(»isent  In 
writing  by  tbe  appellants  Indorsed  on  tran- 
script, nor  Joinder  by  appellants  in  tbe  cross 
assignments.  See  rule  3  of  practice,  page 
IIST  of  the  Code,  and  authorities  cited  under 
this  rule.  It  may,  however,  be  stated  here 
that,  as  to  the  defense  of  nonclalm  set  up 
by  the  respondents  In  their  answer,  oh  pre- 
cisely the  same  evidence  offered  in  this  case 
It  was  held  In  tbe  case  of  Jones  r.  Peebles 
<Als.)  80  South.  504,  that  there  had  been 
sufflcl«it  presentation  of  the  claim  under  the 
statute. 

It  follows  that  the  decree  of  the  cbaacellor 
must  be  affirmed. 


CHRISTIAN  V.  STATa 
(Supreme  Conrt  of  Alabama.    Uay  15.  1002.) 

CRIMINAL  ItAW— CONFESSION— ASSAULT  WITH 
INTENT  TO  MURDER— APPARENT  PO- 
TENCY OF  WEAPON. 

1.  One  of  a  poase  about  to  arrest  defen(1aut 
stated  to  him  that  they  had  come  after  bim. 
He  asked,  "\\'hat  for?"  and,  on  being  told  that 
he  knew  what  for,  he  said,  "Yes:  for  shooting 
W.  *  •  *  I  did  it," — and  declared  he  was 
etandinji;  at  M'.'s  gate  when  the  shooting  was 
done.  Held  that,  no  promiaes  or  threats  being 
shown  to  induce  a  coufension.  the  statemeute 
wore  admissible  as  a  confession. 

2.  On  a  prosecution  for  nRsaiilt  with  intent 
to  murder,  an  instruction  that  unless  tbe  gun 
used  by  the  defendant,  loaded  with  No.  6  shot, 
fired  at  the  distance  of  20  steps,  was  capable 
of  producing  death,  they  could  uot  find  the  de* 
feudaut  guilty,  was  prop«-ly  refused,  as  an 
apparent  adaptation  of  the  means  to  the  crim- 
inal design,  rather  than  actual  potency  of  the 
weapon,  was  all  that  was  retjulsite  to  guilt 

Appeal  from  circuit  court,  Ohllton  county; 
N.  D.  Denson,  Judge. 


Joe  Chrlstl&n  was  convicted  of  an  assault 
wltb  Intent  to  murder,  and  be  appeals.  Af- 
firmed. 

The  appellant  In  this  case,  Joe  Christian, 
was  Indicted,  tried,  and  convicted  for  an  as- 
sault with  Intent  to  murder  one  George  Wil- 
lis, and  was  sentenced  to  the  penitentiary  for 
20  years.  The  evidence  showing  that  the  de- 
fendant committed  the  felonious  assault  up- 
on George  Willis  was  a  confession  made  by 
tbe  defendant  under  the  facts  and  circum- 
stances as  shown  In  the  opinion.  The  evi- 
dence for  the  state  tended  to  show  that  the 
said  WiUis  was  shot  while  be  was  sitting  in 
his  door,  and  It  was  further  shown  that  the 
gate  whwe  the  defendant  said  be  was  stand- 
ing when  he  shot  George  Willis  was  20  or  25 
steps  from  where  George  WIIUs  was  sitting 
at  the  time  he  was  shot  The  charge  re- 
quested by  the  defendant,  to  the  refusal  to 
give  wblch  the  defendant  separatdjr  except- 
ed, is  copied  in  tbe  <vinion. 

William  A.  Collier,  for  appellant  Chas.  O. 
Browne,  Atty.  Gen.,  for  tbe  Stat& 

McCLELI^,  0.  J.  It  afflrmativdy  ap> 
peared  that  no  promises  or  threats  w»e 
made  to  the  defendant  to  Induce  or  coerce 
him  to  a  confession.  All  that  occurred,  bear- 
ing upon  the  character  and  fact  of  tbe  con- 
fession received  In  evidence,  was  this;  Three 
or  four  armed  men,  in  quest  of  tbe  defend- 
ant to  arrest  him,  came  upon  him  In  a  bouse 
where  there  were  several  other' people.  One 
of  the  posse  said  to  defendant:  "Joe,  we 
have  come  after  you."  Defendant  answered: 
"What  forr'  The  officer  said:  "Xou  know 
what  for."  Defendant  replied:  "Tea;  for 
shooting  George  Willis.  •  •  *  I  did  It;" 
and  he  said,  further,  that  he  "was  standing 
at  George  WUlIs'  gate  when  he  shot  him." 
And  these  statements  of  the  defendant  con- 
stitute the  confessions  which  were  admitted 
against  defendant's  objection.  Clearly,  there 
was  no  error  in  receiving  this  testimony.  1 
May.  Dig.  209,  211. 

The  only  other  ruling  presented  for  review 
Is  tbe  refusal  of  the  court  to  give  the  follow- 
ing charge:  "The  court  charges  the  Jury  that 
unless  tJie  Jury  are  satisfied  from  the  evi- 
dence, beyond  a  reasonable  doubt  that  the 
gun  testified  as  the  gun  used  by  the  defend- 
ant; loaded  with  number  six  shot  fired  at 
the  distance  of  twenty  steps,  as  testified  lu 
this  case,  w'as  capable  of  producing  the  death 
of  George  Willis  at  the  time  the  gun  was 
Ilred,  they  cannot  find  the  defendant  guilty 
of  assault  with  Intent  to  murder."  lieaving 
out  of  view  some  minor  infirmities,  each  suf- 
ficient In  Itself  to  condemn  this  charge.  It 
will  sudlce  to  say  that  assuming  the  assault 
with  a  gun  within  Its  carrying  distance.  It 
cannot  be  the  law  that  guilt  or  Innocence  of 
the  aggravated  assault  charged  In  this  In- 
dictment turns  upon  the  Inquiry  whether  the 
weapon  employed  was  potent  to  the  effectu- 
ation of  tbe  murderous  design  of  the  defend- 
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ant  To  BAj  tbe  most  an  apparent  adapta- 
tion of  tbe  means  to  the  end  Is  all  that  the 
jury  need  And  In  such  case;  and,  to  say  the 
least,  there  Is  an  apparent  deadly  potency  In 
any  ordinary  gun.  charged  with  No.  6  shot, 
at  20  steps.  Mullens  t.  State,  45  Ala.  43,  6 
Am.  Rep.  6»1. 
Let  the  Judgment  be  affirmed. 


CBA16  T.  ETHEBEDGB. 
(Supreme  Court  of  Alabama.   May  15,  1902.) 

APPEAL— MOTION— RBCORD—BIUj  OF  EXCEP- 
TIONS—ABSBKCB  OF  MOTION— AFFIRMANCE. 

Where,  on  appeal  from  a  jnd^ent  dis- 
missiDg,  on  motion,  au  appeal  from  a  jastice,  the 
record  oootaius  a  copy  of  a  motion  on  which 
tbe  court  la  supposed  to  have  acted,  bat  tbe 
trauBcript  does  not  show  the  motion  enrolled 
bf  an  order  of  court,  and  the  motion  is  not  em- 
bodied in  a  bill  of  exceptions,  the  motiou  is 
Dot  before  the  appellate  court,  and  the  judg- 
ment must  be  affirmed. 

Appeal  from  circuit  court,  Lawrence  coun- 
ty; O.  Kyle,  Judge. 

Action  by  J.  N.  Craig  against  B.  T.  Ether- 
edge.  From  a  judgment  of  tbe  circuit  court 
dismissing  an  appeal  from  a  Judgment  of  a 
Justice  In  favor  of  defendant,  plaintiff  ap- 
peals. Affirmed. 

Tbe  appellant,  J.  N.  Craig,  brought  an  ac- 
tion of  detinue  against  the  appellee,  B.  T. 
£theredge,  in  a  Justice  of  the  peace  court 
From  a  Judgment  In  favw  of  the  defendant 
the  plaintiff  appealed  to  the  drcuit  court 
Id  the  circuit  court  the  appeal  was  dla- 
niissed  on  motion  made  by  the  defendant 
From  the  Judgment  dismissing  tbe  appeal 
the  pfcaent  appeal  la  pcoaeeuted.  The  facts 
of  the  case  necessary  to  an  und^tandlng  of 
the  decision  on  the  [Mresent  appeal  are  anffl- 
dently  stated  In  the  opinion. 

D.  C.  Almon  and  Kirk  &  Rather,  for  ap- 
pellant O.  M.  Sherrod  and  W.  T.  Lowe,  for 
apr^llefc 

TYSON,  J.  This  appeal  la  prosecuted  to 
review  a  Judgment  of  tbe  circuit  court  dls- 
uiisslng,  on  motion,  an  appeal  to  that  court 
from  a  judgment  rendered  by  a  Justice  of 
the  peace.  It  Is  true  the  record  contalna  a 
copy  of  a  motion  upon  which  tbe  court  Is 
supposed  to  have  acted  when  It  rendered  the 
Judgment  complained  of.  But  It  is  not  shown 
by  tbe  transcript  that  this  motion  bad  beeu 
moiled  upon  tbe  records  of  tbe  circuit  court 
by  aa  order  thereof.  For  augbt  appearing  It 
was  rimply  copTed  Into  the  transcript  from 
the  motion  docket  or  from  the  paper  on  file 
upon  which  It  was  written.  Until  an  enroll- 
ment It  Is  no  part  of  tbe  records  of  that 
court,  and  In  order  to  make  It  a  part  of  tbe 
record  brought  to  this  court  it  must  be  In- 
corporated In  a  bill  of  exceptions.  This  not 
having  been  done,  we  are  precluded  from 
considering  It  Without  it  before  us,  we 
nnnot  know  upon  what  grounds  the  Judge 
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acted  In  rendering  the  Judgment  of  dis- 
missal.  Ewlng  T.  Wofford,  122  Ala.  439,  25 
South.  251,  and  authorltiea  cited. 
Affirmed. 


a07  La.) 

Succession  of  HALBV.    (No.  14,014.) 
(Supreme  Court  of  Louisiana.   April  28,  1902.) 

APPEAI^RKVIEW. 

This  case  luTolves  onir  questious  of  fact 

(Syiinbns  by  the  Court.) 

Appeal  from  civU  district  court,  parish  of 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

In  the  matter  of  the  succession  of  Helen 
C.  Haley.  From  the  judgment  the  dative 
testamentary  executors  appeal.  Affirmed. 

Henr7  Oblapdla  and  James  B.  Rmsot,  Jr., 
tot  app^Ianta.  Albert  Toorhles,  for  appel- 
lee A.  H.  Frederic. 

PROVOSrr,  J.  nie  opponent  exhibits  an 
act  of  mortage,  and  mortgage  notea  Iden- 
tified ttiwewlth,  all  r^ular  on  their  face,  and 
testifies  to  the  consideration  of  tbe  notes, 
and  supports  Ua  statement  by  a  witness  of 
unquestioned  rdlabUlty  who  saw  $8,000  of 
the  money  paid;  the  amount  of  the  notes  be- 
ing fC,O00.  Aa  against  this,  the  succession 
offers  practtcally  nothing.  Tme,  the  nomi- 
nal mortgagee  testlfiea  that  he  never  lent 
any  money  to  the  deceased,  bnt  the  effect  of 
his  testimony  Is  entirely  done  away  wttik  by 
his  saying  that  he  knows  of  his  baring  sign- 
ed  the  act  only  because  he  recognizes*  his 
slgnatore;  and  that  he  may  tiaTe  accepted 
the  mortgage  tmr  somebody  else,  as  Is  very 
freqnoitly  done  when  tbe  real  mortgagee  pre- 
fers not  to  appear  In  the  act.  Ttoe,  again, 
the  opponrat  was  tardy  in  urging  his  claim, 
bnt  the  delay  Is  fully  explained.  The  otlier 
drcumatancea  pointed  ont  by  Uie  representa- 
tives of  the  succession  aa  castliv  a  doubt  on 
the  verltr  of  the  lOalntlirB  datan  are  of  too 
Inconsequential  a  nature  to  afford  a  basis 
for  Judicial  action.  Prescription  was  in- 
terrupted by  timely  salt 

It  la  ttaerefwre  wdered,  adjudged,  and  de> 
creed  that  tbe  Judgment  appealed  from  be 
affirmed. 


(107  La.) 

Succession  of  WILLIAMS.  (No.  18,946.)i 
(Supreme  Court  of  Louisiana.  April  14,  1902.) 

APPOINTMENT  OF  ADMINISTRATOR— RIQHT  TO 

OPPOSE. 

A  person  without  pecuniary  Intersst  In  a 

succesdon  is  without  standing  to  oiqiose  the 
appointment  of  an  administrator. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Thomas  0.  W,  Ellis,  Judge. 

In  the  matter  of  tbe  succeadon  of  Daniel 
W.  Williams.  From  the  appointment  of  an 
administrator,  opponents  appeal.  Affirmed. 


1  Rchenrlns  denied  Mar  U.  IMtt. 
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Theodwe  Ootnilo,  for  appellaBts.  Dlnk^- 
■plel  ft  Hsrt,  for  a^ellee  Femandes.  Mfi- 
ton  J.  CmmfiisftaiB.  for  app^ee  jrabUc  ad- 
ministrator. John  N.  Osden,  tat  appdlew 
absent  heirs. 

PROVOSxr,  3.  This  case  exhibits  opposi- 
tions-to  the  appointment  of  an  administrator, 
with  no  other  InterMt  In  the  opponrat  than, 
as  to  one  of  them,  that  he  Is  a  resident  of 
the  dty  of  New  Orleans,  and,  as  to  the  other, 
that  he  Is  owner  of  a  piece  of  real  estate  In- 
Tentmled  aa  belcmghv  to  the  snoceaston,  to 
recover  which  a  suit  will  be  brought  agataut 
him  tf  the  administrator  Is  appointed.  It  la 
plain  that  the  opponents  are  without  Interest, 
and  thwefore  without  standing  to  luteifefe 
with  the  management  of  tbia  anceesalon. 
Ken.  La.  Dig.  p.  1128.  No.  12;  Oode  Prac 
art  IS.  The  ^>poQ^t  acquired  the  property 
of  the  successlcoi  at  a  tax  sale,  and  now 
wants  to  block  the  appointment  of  an  ad- 
ministrator, so  as  to  head  off  the  bringing 
of  a  suit  for  the  recovery  of  the  property. 
In  support  of  this  proceeding  he  dtei  the  de- 
cision of  this  court  In  the  case  of  Succeaslon 
of  Aronstehi,  SI  La.  Ann.  10S2.  25  South.  932. 
In  that  case  the  opponent  was  an  heir. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  of  the  lower  court 
be  affirmed,  and  tbat  the  opponents  pay  the 
costs  of  the  opposition  and  of  thia  appeal. 


aOTLa.) 

CITIZENS'  BANK  v.  TOWN  OV  JEN- 
NINGS.   (No.  14,228.) 

(Sapreme  Goart  of  LooIsiaBa.   Apcfl  2S,  190S.) 

POLICE  JURIES— CONTRACTINO  DEBTS— POW- 
ERS. 

The  Btatnte  declaring  that  poliee  juries 
and  the  coDstituted  authorities  of  iucorporat«d 
towns  and  cities  shall  not  have  power  to  con- 
tract any  d«bt  or  pecuniary  liability  without 
providing  in  the  ordinaoce  creatinj?  the  debt 
the  means  ol  its  payment,  is  a  prohibitory  law, 
and  such  a  limitation  upon  the  power  of  police 
Jnries  and  municipal  authorities  that  debts  con- 
tracted in  violation  of  Its  provisions  are  stiick- 
en  wittt  nnility,  and  Incapable  of  judicial  en- 
forcement. 
(Syllabus  by  the  Court.) 

Action  by  the  CltlKeas'  Bank  against  the 
town  of  Jennings.  Judgment  for  defendant 
was  affirmed  by  the  court  of  appeals,  and 
the  plaintiff  applies  for  certiorari  xa  writ  of 
review.  Affirmed. 

CUne  ft  Cllne,  for  plaintiff.  Schwlng  ft 
Moore,  for  defendant 

BLANCHARD,  J.  The  writ  of  review 
having  been  allowed,  this  case  is  before  us 
tot  detezmlnation  on  Its  merits.  A  resolu- 
tion was  adopted  by  the  town  council  of 
Jennings  in  the  year  18S5  authorizing  the 
purchase  of  two  chemical  fire  engines.  If 
found  satisfactory  after  trial.  The  price 
agreed  upon  between  the  vendor  and  the 
town  was  |1,70(^  of  which  $200  was  to  be 


paid  hi  cash  and  tlie  remainder  la  two  year^ 
time.  The  mglBca  -wen  taj^Htea  and  sup- 
posedly tested,  for  In  SCarclt,  28M,  the  tews 
council  passed  a  resoltitlon  accepting  them, 
ordering  the  9200,  cash  payment  to  be  made, 
and  directing  a  warrant  to  be  dinwn  in  favor 
of  the  vendor  for  the  fliBOO  deferred  pay- 
ment; payable  od  or  before  24  months.  Ibe 
$200  was  paid  and  the  mayor  of  the  town 
drew  a  n^tlable  note,  payable  to  the  order 
of  the  vendor,  due  at  24  months,  with  7% 
Interest  frmn  date,  for  $1,080.  This  note 
was  ddlvered  to  tbe  vendor  and  anbwqnent- 
ly  transferred  to  tbe  plaintiff  herein^  who 
brought  suit  upon  it,  praying  Judgmwt  for 
Its  amount,  with  tiM  interest  attpnlatsd,  and 
claiming  recognlthHi  of  the  vendor**  privi- 
lege upon  the  engines.  The  def^e  la  that 
wheB  the  debt  wu  created  bo  prorlaion  wa» 
made  tm  Ub  payment  and  that  the  mnnld- 
pal  authoritleB  of  the  town  were  without  au- 
thority to  bind  the  corporation  by  tbe  laan- 
ance  of  any  warrant  or  other  evidence  of 
debt  except  agalmt  money  actually  In  the 
treasury.  It  was  averred  tiiat  the  engines 
were.long  since  tendered  back  to  the  vendor, 
and  the  answer  repeats  the  taider  to  the- 
plaintlff,  assignee  of  the  vendor.  Tbe  trial 
court  sustained  Ibis  defmse,  and  on  appeal 
to  the  court  ctf  appeals  Its  judgmmt  wa» 
affirmed. 

Hiding-Section  3448  of  the  Bevised  Stat- 
ntea  dedarca  tlut  the  police  Juries  of  tlie 
aevenl  pariahes  aad  tke  cooatttnted  antliorl- 
tles  of  incorponted  towna  and  cities  In  the 
state  shall  not  liave  power  to  eontract  any 
debt  or  pecuniary  UabUlty  wtthont  fully  pro- 
viding in  the  ordinance  creating  the  debt  the 
means  of  paying  the  principal  and  Interest  of 
tibe  debt  ao  contracted.  TUb  la  s  prohibitory 
law,  and  snch  a  UmitatlaD  nprai  tlie  power 
of  police  Jturlea  and  invBieipal  authorities  that 
It  is  operative  aa  well  against  third  perstms 
holding  the  evidences  of  the  d^  oontracted 
as  against  the  original  holders  themselves. 
Repeated  decisions  have  placed  It  beyond  con- 
troversy that  debts  contracted  In  violation  of 
this  statute  are  stricken  with  nullity  and  In- 
capable of  Judicial  raforcement  Onbre  v. 
Town  of  Donaldsnnville,  S3  Ia.  Ann.  887. 
The  purchase  of  the  engines  In  question  was 
not  an  ordinary,  current,  administrative  ex- 
pense of  tbe  town  ot  Jennings  payable  out  of 
tbe  annual  appropriation  of  current  revenues^ 
aa  was  the  debt  sued  for  and  held  collectible 
In  Laycock  v.  City  of  Baton  Rouge,  85  La. 
Ann.  479.  There  was  no  estimate  of  receipts 
and  e:q>enditures  which  Included  tbe  pur- 
chase of  the  engines,  nor  any  allotment  of  a 
portion  of  ^e  rev«nnes  of  the  year  of  the  con- 
tract, or  of  future  yeats,  to  the  payment  of 
tbeir  price,  as  was  the  case  with  respect  to 
the  debt  sued  for  and  held  collecUble  In 
Louisiana  &  N.  W.  R.  Oo.  v.  Police  Jury,  4a 
La.  Ann.  331,  ID  South.  282.  Here,  the  ordi- 
nance at  the  town  contracted  a  debt  and  pro- 
vided the  funds  to  pay  a  small  part  of  it,  to- 
wlt:— $200,  but  made  no  jfroviaSaa  whatever 
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f(V  fb«  rmwlDder  and  larger  part,  to  wlt>- 
11,600,  with  7  %  liit»est  per  anmnn.  In  this 
there  «u  a  palpable  Tlolatlon  of  the  section 
of  tbe  Berlsed  Statutes  r^erred  to,  and  this 
•nit  to  wtone  tbe  terms  of  tbe  contract, 
wbetbcr  It  be  held  to  be  an  action  on  the 
note  Its^,  er  on  the  resolutions  of  tbe  town 
council  anUiorlzliv  the  parcbase  of  the  en- 
gines and  accepting  Oiem  after  teat,  cannot  be 
sostaUied. 

It  Is,  tiierefwe,  ordered  that  the  judgment  of 
0ie  district  conrt,  afBrmed  by  the  court  of  ap- 
peals, rejecting  plaintiff's  demand  and  decree- 
ing the  retnm  of  tbe  engines  to  the  plaintiff, 
do  stand  as  tbe  Judfdal  detennlnatloQ  of  the 
taoe  herein  tatrolved. 


(107  La.) 

arrATB  pi  rel.  ZEIGLER  t.  BOARD  OF 

ASSESSORS  et  al.    (No.  14,18S.) 

(Snpreme  Conrt  of  LooisiaDa.   April  28,  1902.) 

TAXATION— CANCELLATION  OF  ASSBSSUBNT— 
APPSAIWUIUS  DICTION. 

Where,  bk  a  suit  for  the  caaedlatlon  of  aa 
aasMBment,  the  sole  qaestion  at  Issoe  relates 
to  the  validity  of  the  aBsessment,  no  question 
of  tbe  couBtitutloDality  or  legali^  of  the  tax 
befaig  tenrtrcd.  and  the  amoont  of  tax  Is  less 
than  9^000.  this  oonrt  is  without  jnrisdictloiB, 
and  the  appeal  wUl  be  dismlaaed. 
(Syllabos  bj  the  Court.) 

.^vrn  from  cItU  district  court,  parialt  of 
UileanB;  John  St  Paul,  Judge. 

Mandamns  by  tbe  «tate»  on  ttw  relation 
of  Ubaxtee  W.  Zelgler,  against  the  board  of 
aascasocs  and  otbenL  Judgment  for  rdatnr, 
and  deCendante  appeal.  Dtamlased. 

EL  K.  Skinner,  fw  appellant  board  of  as- 
sessora.  FTank  B.  Tliomas,  Asat  City  Atty., 
for  appellant  dty  of  Kew  Orleans.  Francis 
0.  Zacharie,  for  appellant  state  tax  collector. 
K.  Howard  McCaleb^  for  anKllee. 

MONROE,  J.  The  defendant  appeals  from 
a  judgment  ordering  It  to  cancel  an  assess- 
ment of  ^15,000  la  the  name  of  the  rdator 
for  tbe  year  1901,  upon  "merchandise  or 
stock  In  trade  In  Standard  Warehouse,"  etc. 
It  apx>ears  that  tbe  relator  Is  conducting  tbe 
business  of  a  public  warehonseman  In  New 
Orleans,  and  that  tbe  property  referred  to 
consists  of  sugar,  rice,  and  other  agricultural 
products,  which  belong  to  other  persons,  and 
are  stored  therein;  that  be  applied  to  the 
defmdant  within  the  legal  delay,  but  without 
success,  for  tbe  cancellatloQ  of  said  assess- 
ment; tbat  bis  application  was  denied;  and 
that  he  thereupon  brought  tbls  suit  The 
defendant,  by  way  of  exception,  and  for 
answer,  alleges  that  the  petition  discloses  no 
caose  oi  action;  that  tbe  plaintiff  Is  estop- 
ped by  reason  of  bis  failure  to  make  a  re- 
turn of  hla  property  for  assessment  pur- 
poses;, and  tbat  tbe  assessment  complained 
ot  la  Talld  and  correct  The  appellee  moves 
to  dismiss  tbe  appeal  on  tbe  ground  that 
:berc  Is  no  question  of  the  conatltutloDaUty 


or  legality  of  a  tax  at  Issue,  tbe  sole  matter 
In  dlspvte  resting  to  tbe  Taltdlty  of  an  as- 
sessment, and  hence,  the  amount  InvolTed 
being  less'  than  $2,000,  that  this  court  Is 
without  jurlsdlctlm  ratkme  mat^Ise.  These 
grounds  are  well  taken,  and  tbe  motion  must 
be  sustained.  Adler  t.  Board,  87  Ia.  Ann. 
567;  Pavrot  v.  City  of  Baton  Bouge,  3S  La. 
Ann.  231;  GlUls  t.  Clayton,  83  La.  Ann.  289; 
Minor  T.  Budd,  38  La.  Ann.  99;  Kock  r. 
Trtche,  S2  La.  Ana.  833,  27  South.  854. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  appeal  taerria  be  dismissed  at 
tbe  ooet  of  tbe  appellant 


aoT  Uu) 

STATE  T.  PRESTON.    (Ko.  14,4W.) 
<Sapreme  Conrt  of  Xjoniriana.  April  28,  1902.) 

ORIUINAL  LAW-APPEAL— ARKAIOmraNT  AND 

PLBA. 

The  record  falling  to  disclose  that  the  ac- 
cused was  arraigned,  or  that  be  pleaded  to 
the  indictment,  or  was  called  apon  to  plead, 
tbe  verdict  and  sentence  cannot  staid. 
(Syllabus  by  tbe  Court) 

Appeal  from  Judicial  district  court,  parish 
of  Calcasieu;  Edmond  Denis  MUler,  Judge. 

Ed.  Preston  was  convicted  of  shooting 
with  Intent  to  kill,  vad  brings  etror.  Be- 
TflEaed. 

Charles  O.  X^an,  for  appellant  Walter 
Oulon,  Atty.  Gen^  and  Joseph  Hoore,  Dlst. 
Atly.,  for  the  State; 

BLANCHARD,  J.  The  accused  was  In- 
dicted for  shooting  wtth  Intent  to  kin  and 
murder.  Tried  by  jury,  be  was  convicted  of 
shooting  with  intent  to  kill,  and  sentenced 
to  Imprisonment  at  bard  labor  for  12  montba. 
He  appeals. 

It  Is  absolutely  essential  to  the  validity  of 
a  verdict  of  conviction  tbat  tbe  accused 
should  be  arraigned  before  pat  apon  trial. 
There  was  no  arraignment  In  tblc  case.  The 
record  shows  none.  And  there  was  no  waiv- 
er of  arraignment,  even  if  It  could  be  waiv- 
ed. There  was,  therefore,  no  issue  Joined 
between  tbe  prisoner  and  tbe  state,  and  tbe 
verdict  and  sentence  cannot  stand.  State  v. 
Epps,  27  La.  Ann.  227;  State  v.  Revells,  81 
La.  Ann.  887;  State  v.  Ford,  SO  La.  Ann. 
311;  State  v.  Christian,  Id.  367;  State  v. 
Cbenler,  32  La.  Ann.  103;  State  v.  Hunt^, 
43  La.  Ann.  157,  8  South.  G24;  State  v. 
Fontenette,  45  La.  Ann.  902,  12  South.  937; 
State  T.  McMIchael,  60  La.  Ann.  428,  23 
South.  992.  The  fact  that  no  legal  verdict 
bad  been  found,  for  want  of  arraignment  of 
tbe  defendant,  was  called  to  oar  attention 
by  the  attorney  general,  who  asked  tbat  tbe 
sentence  of  the  lower  court  be  set  aside  for 
that  reason. 

It  is  ordered  tbat  tbe  verdict  and  sen- 
tence appealed  from  be  set  aside  and  annul- 
led,  and  tbat  the  case  be  remanded  to  be 
proceeded  with  according  to  law. 
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(107  La.) 

STATE  «  rd.  HORTER  t.  JUDGES  OP 
COURT  OF  APFE.U£  FOR  PARISH 
OF  ORLEANS.    (No.  14,414.) 
(Si^eme  Court  of  Loaiaiaiui.  April  28.  Itf02.) 
aUPBBUB  OOURT-^URISDICTION-tAHOUNT 
INVOLVED. 
Where  It  appears  that  a  title  set  np  to 
property  by  one  who  claims  poraessiou  under 
it  IB  contested  hj  the  possessor  of  the  prop- 
erty, who,  fearing  eviction,  sues  to  annul  the 
title  and  enjoins  against  eviction,  the  irosses- 
sion  of  the  property  la  not  alone  at  issue,  and 
the  value  of  the  property  being  in  excess  of 
^2,000  this  court,  and  not  the  court  of  appeals, 
has  jurisdiction  to  entertain  an  mvolT- 
ing  the  controversy. 
(Syllabus  by  the  Court.) 

Application  by  the  state,  on  the  relation  of 
John  C.  Horter,  for  writs  of  mandamus  and 
certiorari  to  the  judgefi  of  the  court  of  ap- 
peals for  the  psrlBh  of  Orleans.  Writ  de- 
nied. 

Harry  H.  Hall,  for  relator.  Bespondoit 
judges,  pro  B&  Bt.  Howard  McGeleb^  for  re- 
spondent David  G.  Baldwin. 

BLANCHARD.  J.  David  O.  Baldwin  In- 
stituted suit  via  ezecutlTa  against  John  O. 
Horter  in  foreclosure  of  a  mortgage  for 
$10,000,  and  at  the  sheriff's  sale  which  fol- 
lowed purchased  the  property  covered  by  the 
mortg:age  for  ?0,500.  Horter,  who  occupied 
the  premises  thus  bought,  thereupon  brought 
an  action  against  Baldwin  and  the  sheriff  to 
liave  this  sale  to  Baldwin  decreed  null,  and 
to  enjoin  them  from  dispossessing  blm  of  the 
property.  To  the  petition  setting  forth  his 
complaint,  defendants,  Baldwin  and  the  sher- 
iff, filed  exceptions  of  no  cause  of  action, 
which  the  trial  judge  sustained,  dismissing 
the  suit  and  dissolving  the  writ  of  Injunction. 
Whereupon,  Horter  toolt  an  order  of  appeal 
from  this  judgment  to  the  court  of  appeals 
for  the  parish  of  Orleans,  and  lodged  the 
nppeal  there.  It  was  met  by  a  motion  to  dis- 
miss for  want  of  jurisdiction  ratlone  materise 
in  that  tribunal.  The  court  of  appeals,  act- 
ing rather  ex  proprlo  motu  than  on  the  mo- 
tion to  dismiss,  because  of  some  irregularity 
affecting  the  latter,  held  the  court  to  be  with- 
out jurisdiction  end  dismissed  the  appeal. 
Whereupon,  the  appellant,  Horter,  failing  in 
his  application  for  rehearing,  applied  to  this 
court  for  Its  writ  of  certiorari  to  bring  np  the 
record  of  the  cause,  and  for  a  writ  of  man- 
damus to  compel  the  court  of  appeals  to  en- 
tertain jurisdiction  of  the  appeal.  It  Is  al- 
leged that  no  other  court  has  jurisdiction  of 
the  appeal  and  unless  the  court  of  appeals 
is  constrained  to  take  Jurisdiction,  relator  will 
be  deprived  of  his  right  of  appeal  altogether, 
and  that  no'  relief  In  the  premises  Is  open 
to  blm  except  through  the  writs  of  certiorari 
and  mandamus.  See  State  r.  Foster.  106  lii. 
42S,  31  South.  57.  To  the  rule  nisi  Issued  by 
this  court,  the  respondent  judges  make  re- 
turn, justifying  their  action  in  dismissing 
tiie  appeal  on  the  ground  that  the  purpoae 


of  the  suit  brought  by  relator  against  Bald- 
win and  the  sheriff  was  to  annul  a  judicial 
adjudication  of  real  property  made  under  ex- 
ecutory process  to  enforce  a  mortgage  for 
$0,500  on  property  which  Baldwin  had  bid 
In  at  the  sale  for  96,500,  and  the  value  of 
which  Is  averred  by  the  relator  to  be  $16,000. 
The  contention  of  the  relator  is  that  what  is 
at  stake  in  the  suit  he  brought  against  Bald- 
win and  the  sheriff  is  the  possession  of  the 
property,  which  is  not  worth  more  than 
|i2,000,  or  a  sum  within  the  maximum  juris- 
diction of  the  court  of  appeals.  He  Insists 
his  proceeding  Is  one  to  'be  protected  from 
trespass  In  his  possession  only. 

It  Is  deemed  unnecessary  to  discuss  the 
averments  of  the  petition.  The  character  of 
the  action  is  determined  by  its  prayer.  The 
prayer  of  the  petition  in  the  suit  against 
Baldwin  and  the  sheriff  Is  twofold: — (1) 
Judgment  Is  asked  In  favor  of  the  petitioner 
and  against  the  defendants,  decreeing  the 
sale  made  by  the  sheriff  under  the  executory 
process,  which  Issued  at  the  suit  of  Baldwin 
V.  Horter,  and  all  the  proceedings  had  there- 
under, to  be  mill  and  void  and  of  no  effect. 
(2)  A  writ  of  injunction  Is  asked  restraining 
Baldwin  and  the  sheriff  from  taking  any  fur- 
ther proceedings  under  and  by  virtue  of  the 
executory  process,  or  the  sale  and  adjudica- 
tion made  thereunder,  or  from  interfering  by 
virtue  thereof  with  tbe  petitioner  in  hfs  pos- 
session of  the  property  sold.  Here,  then.  Is 
a  suit,  one  of  the  demands  of  which,  and  the 
one  upon  which  the  other  demand  is  predi- 
cated. Is  to  annul  a  sherlfTs  sale  of  property 
which  the  relator  in  his  petition  to  annul 
avers  to  be  worth  $16,000,  which  was  pro- 
ceeded against  In  foreclosure  of  a  mortgage 
for  $9,500,  and  which  brought  at  the  sale 
$9,500.  All  these  amounts  are  far  beyond 
the  maximum  Jtu'isdiction  of  the  court  of  ap- 
peals. In  order  to  determine  whether  rela- 
tor is  entitled  to  be  maintained  in  that  pos- 
session of  tbe  property  which  he  avers  Is 
really  the  only  thing  at  issue,  it  must  first 
be  decreed  that  the  sheriff's  sale  of  tbe  prop- 
erty to  the  purchaser,  Baldwin,  who  seek^ 
possession  thereunder.  Is  nulL  Since  the 
sherllTB  sale  affects  property  of  a  value  far 
in  excess  of  the  Jurisdiction  of  the  court  of 
appeals,  It  must  be  held  that  tribunal  has 
no  authority  to  entertain  the  appeal.  Be- 
cause the  relator.  In  his  petition  in  tbe  soft 
against  Baldwin  and  tbe  sheriff,  sets  up  that 
Baldwin  Is  the  owner  of  the  property  In 
question  under  a  tax  tiUe  acquired  pending 
the  advMiisement  of  the  property  for  sale 
under  the  executory  proceedings,  avails  noth- 
ing in  the  way  of  vesting  jurisdiction  in  the 
court  of  appeals.  Baldvrin  was  not  clalmlni?. 
at  the  time  he  was  enjoined,  possession  of 
tbe  property  under  tbe  tax  title  it  is  alleged 
he  had  acquired.  He  was  claiming  possession 
as  adjudlcatee  at  the  sberlCTs  sale.  The  title 
he  set  up  to  the  property  was  the  one  spring- 
ing from  tbe  sheriff's  sale.  His  rieht  of  poa- 
sessioo— tbe  one  be  was  preparing  to  enforce 
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— waa  predicated  on  that  title.  If  the  title 
be  good  aod  valid  the  writ  of  immb^ssIou  he 
was  about  to  Invoke  wonld  lie.  Who  Ib  to 
decide  whether  the  title  Is  good?  Why  only 
that  court  vested  with  Jurisdiction  covering 
the  value  of  the  property  as  to  which  the 
particular  title  set  up  Is  contested,  lliat 
court  Is  the  district  court,  in  the  first  In* 
stance,  and  this  court  on  appeal. 

On  the  merits  of  the  controversy,  the  con- 
tention of  relator  that  the  acquisition  by 
Baldwin  of  the  property  at  tax  sale  extln- 
fulshed  the  note  and  mortgage  by  confusion 
and,  thereafter,  the  executory  proceeding  no 
longer  had  virile  force,  may  or  may  not  be 
good.  But  what  court  on  appeal  is  to  deter- 
mine the  question  thus  raised?  Why  only 
that  court  whose  jurisdiction  is  latltudlnous 
enough  to  embrace  controveraieB  Involving 
property  of  the  value  of  that  over  which  this 
dispute  arose.  It  Is  not,  then,  the  mere  pos- 
session of  the  property  that  Is  in  dispute.  A 
title  to  the  property  set  up  by  Baldwin  is  con- 
tested and  denied.  It  Is  that  title  upon 
which  he  chose  to  rest  his  right  of  posses- 
sion, rather  than  upon  tiiat  other  which  he 
acquired  at  tax  sale. 

It  is  ordered  that  the  rule  nls)  which  is- 
sued herein  be  discharged,  and  that  the  per- 
emptory writ  of  mandamus  be  denied  at  the 
cost  of  the  relator. 


(107  La.) 

BAKER  T.  ATKINS  et  al.  PRATT  T. 
SAME.  MATTHEWS  et  al.  v.  PULLIN, 
SheriCt.  et  al.    (No.  14,218.) 

(Supreme  Covrt  of  Xjonlslana.  April  28,  tUOB.) 

JXmiCUI*    HORTOAQES  —  RBCORDINa  JUDO- 
MSNTS— PRIORITIBS. 

1.  Where  A.  is  the  owner  of  real  estate  hy 
nndlspated  title,  asd  sells  the  same  to  B.,  who 
fails  U>  record  his  title,  the  judgment  creditors 
of  A.  can  acquire  judicial  mortgages  on  such 
property  by  recordmg  their  judgments  after 
tbe  date  of  such  sale  and  before  its  registry, 

2.  And  in  such  case  the  judicial  mortgages 
recorded  against  A.  prior  to  the  registry  of  tiie 
■ale  prime  all  such  mOTtgages  recorded  agahist 
B.,  whether  the  latter  be  recorded  befm  or 
after  the  former. 

Nicholls,  C  J.,  and  Breaux,  J.,  dissenting, 
(Syllabos  by  the  C^onrt) 

Actlm  by  J.  U  Baker  and  James  A.  Pratt 
against  AtUns  ft  Wldonan  and  othom,  and 
by  T.  8.  Matthews  and  others  against  W.  B. 
PoUin,  sberUr.  and  others.  Case  certlfled 
from  the  court  at  appeals.  Question  an- 
swered. 


MOXROE.  J.  The  Judges  of  the  conrt  of 
appeal  cif  the  First  circuit  certify  the  follow- 
taig  questions:  "(1)  Where  A.  is  the  owner  of 
real  estate  by  undisputed  title,  and  sells  the 
nme  to  B..  who  falls  to  record  his  title,  can 
the  Judgment  credltOT  Of  A.  acquhre  a  Judi- 
dal  mortgage  on  said  property  by  duly  re- 
ewding  his  Judgment  after  the  date  of  said 
ssl^  but  before  tbe  same  Is  recorded?  0) 


If  so,  what  Is  the  rank  of  said  Judicial  mort- 
gage, as  to  a  Judicial  mcH*tgage  against  B., 
resulting  from  the  registry  of  a  Judgment 
against  him  after  the  date  of  the  unrecorded 
sale,  but  before  the  registry  of  the  other  Judg- 
ments?" 

It  appears  from  the  statement  of  the  learn- 
ed Judges  that  In  1889  W.  H.  Hope  sold  cer- 
tain real  estate  to  T.  S.  Matthews,  and  that 
the  parties  failed  to  record  the  act  of  sale. 
Atkins  &  Wldeman  obtained  Judgment  against 
Matthews,  which  they  recorded  In  Decem- 
l>cr,  18&1.  Pratt  obtained  several  Judgments 
against  Hope,  which  he  recorded  In  March, 
1893;  and  Baker  obtained  Judgment  against 
Hope,  which  he  recorded  In  July,  1893.  Some 
time  afterwards  the  act  of  sale  from  Hope  to 
Matthews  was  registered,  and  thereupon  or 
thereafter  Atkins  &  WIdaman  seized  the 
property  as  belonging  to  Matthews,  and  had 
it  sold  under  execution,  and  Baker  and  Pratt 
came  In  by  way  of  third  opposition,  and 
claimed  preference  on  the  proceeds  as  cred- 
itors of  Hope,  with  Judicial  mortgages  on  the 
property,  antedating  the  registry  of  the  con- 
veyance to  Matthews.  Tlie  determination  of 
the  questions  certlfled  depends  upon  the  con 
structlon  to  be  placed  upon  the  f (lowing  ar- 
ticles of  the  cavil  C!ode; 

"Art  2440.  All  sales  of  immovable  prop- 
erty shall  be  made  by  authentic  act  or  under 
private  signature.  Except  as  provided  In  ar- 
ticle 2275,  every  verbal  sale  of  immovables 
shall  be  null,  as  well  for  third  persons  as  tor 
the  contracting  parties  themselves,  and  the 
testimonial  jiroof  of  it  shall  not  be  admit- 
ted." 

"Art  2276.  Every  transfer  of  Immovable 
property  most  be  In  writing;  but  If  a  verbal 
sale  or  other  disposition  of  such  property  be 
made,  it  shall  be  good  against  the  vendor,  as 
well  as  against  the  vendee,  who  confesses 
It  when  Interrogated  under  oath,  provided 
actual  delivery  has  been  made  of  the  pn^ 
erty  thus  sold." 

"Art  2264.  No  notarial  act  concerning  Im- 
movable property  shall  have  any  effect 
against  third  persons  until  the  same  shall 
have  been  deposited  In  the  office  ot  the  parish 
recorder,  or  register  of  conveyances,  of  the 
parish  where  such  immovable  property  Is  sit- 
uated." 

"Art.  2254.  It  shall  be  the  duty  of  the  re- 
corder to  Indorse  on  the  back  of  each  act  de- 
posited with  him  the  time  It  was  received 
by  him  and  to  record  the  same  without  delay 
in  the  order  In  which  they  were  received; 
and  such  acts  shall  have  effect  against  third 
persons  only  from  the  date  of  their  being 
deposited  In  the  office  of  the  parish  recorder." 

"Art  2266.  All  sales,  contracts  and  Judg- 
ments affecting  immovable  property  which 
shall  not  be  so  recorded  shall  be  utterly  null 
and  void,  except  between  the  parties  theret(). 
The  recording  may  be  made  at  any  time,  hut 
shall  only  affect  third  persons  from  tbe  time 
of  the  recording.  The  recording  shall  have 
effect  from  the  time  when  tbe  act  is  depos- 
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Ited  In  the  pro|Wr  oIIIm  and  Indorsed  by  the 
proper  officeE.'* 

"Axt.  2242.  An  act  nndw  prlTftte  tlgnatni^ 
acknowledged  by  the  party  acalnat  whom  it 
la  addneed,  or  legally  held  to  be  a<^nowl- 
edged,  has,  between  those  who  have  BDbscrlb- 
ed  It,  and  thehr  hdn  and  aaslgna,  the  uune 
credit  as  an  authentic  act" 

"Art  2210.  Sales  or  exduuiges  of  Immor- 
able  proper^  by  InatmmeiUs  made  uaAsr  pri- 
vate stenature  are  valid  against  b<Hia  fide 
purchase  and  creditors  only  from  the  day 
on  which  they  are  registered  In  the  manner 
required  by  law." 

"Art.  2263.  The  record  <tf  an  act  under  pri- 
vate slgnatnr^  porpurting  to  be  a  aale  or  ex- 
change of  real  property  shsU  not  have  effect 
against  credltram  or  bi»ia  fide  purchasers,  un- 
less, preTlous  to  Its  being  recorded,  It  was  ao- 
.knowledged  by  the  party  or  proved  by  the 
oath  of  one  of  the  sabsoiblng  witnesses,  and 
the  certificate  of  such  acknowledgment  be 
signed  by  the  parish  reoordo;  a:  notary,  or  a 
Justice  of  the  peace,  and  recorded  with  the 
Instrument.** 

"Art  8322.  [Aa  amended  by  Act  No.  78  of 
1800.1  The  Judicial  morl£age  takea  effect 
from  the  day  the  Judgment  Is  reosrded  In 
the  manner  hereinafter  directed." 

"Art  3328.  The  Judicial  mortgage  may  be 
enforced  acahist  all  the  Immoval^  which 
the  debtor  actually  owns  or  may  aubaequent- 
ly  acquire." 

The  foregoing  provlsltuia  of  law.  In  so  tar 
as.  tiiey  relate  to  sales  of  immovable  jwoper- 
ty,  establish  and  enqihastae  the  rules:  (1) 
That  such  sales  shall  be  without  effect  un- 
less evidenced  ing  writlag,  with  tb»  single 
»ception  that  a  verbal  sale  is  to  be  hc^ 
good  as  against  the  vendor  or  vendee  who 
confesses  It  when  interrogated  on  oath,  pro- 
vided actual  delivery  baa  been  made  of  the 
property.  (2)  That  all  such  sales  shall  be 
"utterly  null  and  void,  excegt  between  the 
parties  thereto,"  unless  and  until  duly  r«- 
ctnrded  in  the  proper  office,  and  to  this  rule 
thae  Is  no  ezcqitlon.  Turning,  however,  to 
aiwther  part  of  the  Code*  we  find,  under 
the  tlUe  "Of  Uortgttgea^"  fiie  two  articles 
332St  and  3328,  which  have  been  quoted,  and 
npon  the  basis  of  which  it  Is  thought  by  one 
of  the  learned  Judges  whose  quesUona  we 
are  endeavoring  to  answer  that  a  Judicial 
mortgage  against  the  holder  of  an  unreg- 
istered title  takes  effect  when  recorded,  not 
only  as  between  the  mortgagee  and  aucb 
holder,  but  as  priming  all  Judicial  mortgages 
recorded  against  the  owner  of  record  sub* 
sequently  to  the  date  of  the  unr^istered 
conveyance,  from  which  date  and  for  which 
purpose  it  la  assumed  that  the  unregistered 
vendee  "actually  owna"  the  property.  It  Is 
admitted  that:  "So  long  as  a  sale  la  unr^- 
Istered,  an  innocent  third  peraon  may  acquh*e 
a  valid  mortgage,  or  title  by  purchaae.  either 
from  the  apparent  owner  hlms^,  or  by  selx- 
ure  and  Judicial  sale  made  at  the  Instance 
of  the  credltw  of  the  apparent  ownw.  *But,* 


it  Is  said,  'In  all  cases  where  the  JudgmeDt 
creditcr'a  rlffiit  haa  been  aanctloned  to  sdae 
and  sell  the  i^perty  of  Ml  debtor,  aa  against 
the  real  owner  under  an  unrecorded  title,  the 
aame  "WtB  attached  or  a^ied  before  the  rec- 
ordation of  the  UUe  to  the  pnrchaaw.'  In 
instances  of  this  character  it  Is  the  &ct  of 
the  previous  seianre  that  cimfers  the  rlc^t 
as  against  the  apparent  owner;  and  the 
question  of  mortgage  or  no  mortgage  haa  no 
pearlag  in  determining  the  rights  of  the  re- 
apectlve  parties  under  soeh  condltlonsi  It  is 
the  action  of  the  credltiur,  baaed  on  the  faith 
of  the  records,  that  confos  a  auperiar  right 
In  faw  of  the  creditor  over  that  of  the  real 
owner  under  an  unrecorded  title.  But  when 
the  creditor  undertakes  to  OEefclae  hla  claim 
to  a  Judicial  mortgage  an  entirely  different 
question  la  presoited.  In  the  latter  case, 
under  the  plain  provisions  of  the  Civil  Code, 
tiie  creditor's  right  ct  mortgage  Is  limited 
and  restricted  to  the  property  actually  owned 
by  the  debtw  at  the  time  of  the  registry  of 
the  Judgment**  It  would  foUow  from  the 
view  thus  presented  that  for  the  purposes 
of  aU  Judicial  mortgages,  whether  recorded 
against  the  owner  of  record  or  against  t^e 
holder  of  the  unreglstmed  title,  the  latter 
must  be  regarded  as  the  actual  owner  at  the 
jfcopeitj,  and,  qiuiad  that  property,  aa  the 
only  peraon  affected.  The  answer  to  this, 
we  think.  Is  to  be  found  in  the  declarations 
of  the  law  that  no  aalea  of  Immovable  prop- 
erty shall  "have  any  effect  against  third  per- 
sons  until  the  same  ahall  have  been  deposit- 
ed." etc.;  that  such  sales  "shall  have  the 
effect  ai^lnst  third  persons  only  from  the 
date  of  thefr  being  deposited,*'  etc.;  liiat  "all 
aaiea  of  immovable  property  wUcta  rtutll  not 
be  recorded  shall  be  ntteily  null  and  void, 
ezc^t  between  the  partlea  thereto,"  etc. 
Giving  effect  to  these  provisions,  th^  can 
be  no  actual  owner  of  immovaUe  property, 
so  far  as  third  persona  are  concened,  other 
than  the  owner  of  Kcord;  tat,  enwpt  aa  be- 
tween the  parties  thereto,  an  unrecorded  con- 
veyance is  "utterly  null  and  vtrid,"  and  con- 
veys no  title.  As  between  the  parties,  how- 
ever, tile  tmreeorded  conveTaBce  makes  the 
grantee  the  actual  owner  of  the  property, 
and  as  between  the  grantee  and  his  creditors 
the  latter  may  enforce  their  Judgments  dth- 
er  by  executing  them  or  by  recording  them 
aa  Judicial  mortgages;  and  It  la  In  tiiat 
aens^  and  to  that  extent,  as  we  understand 
it,  that  article  8328  Is  hatended  to  have  ef- 
fect If,  upon  the  other  hand,  we  attempt 
to  give  that  article  the  effect  attributed  to 
it,  we  at  once  become  hivolved  In  compUca- 
ti<»s  and  contradictions  from  which  then  la 
no  extrication.  And  In  thla  connection  It 
may  be  remarked  that  the  inclination  to  ae- 
quUre  absolute  dominion  over  some  part  of 
the  earth's  surface,  and  to  hold  on  to  the 
part  so  acquired,  seems  common  to  all  man- 
kind; and,  being  a  species  ot  property  which 
can  neither  be  removed  uot  concealed,  it  con- 
stitute a  visible  asset,  inducing  conflduoe 
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In  the  flnanclal  lespontibllltT  of  t&e  owner, 
and  affording  to  his  creditors  a  cooTealeut 
source  from  wblcli  to  obtala.  sadsfactloa  of 
their  claims.  For  these  reasoiu,  and  for 
otben  that  mlgbt  be  mentioned.  It  Is  ob* 
Tloosly  of  the  utmost  Imiwrtance  to  the 
peace  and  welfare  of  ioclety  that  all  ques- 
tions as  to  the  manner  by  which  such  pn^ 
erty  Is  acquired  and  devested,  and  as  to  the 
moment  at  which  one  person  becomes  and 
another  ceases  to  he  the  owner,  should  be 
goTMoed  by  definUa  and  fixed  laws;  and 
beiic^  w«  take  it,  the  explicit  and  rdterated 
prorlslons  of  our  Code.  But  if  it  be  h^d 
that  quoad  the  judicial  morttfagee  tlu  actual 
owner  of  tbe  reel  otate  la  or  may  be  the 
bolder  of  Qie  nnr^tstered  title,  whilst  as  to 
all  other  third  persona  the  actual  owner  to 
Qie  owner  of  record,  we  Introduce  Into  onr 
■syatoB  «f  law  an  elemeot  of  oneertahity 
which  appears  to  ns  to  be  destructlTe  of  the 
purpose  to  be  accomplished.  Thus,  If  It  be 
true  tbat  tfae  ownor  of  recnd,  notwithstand- 
ing tba  fact  that  he  has  already  made  a  sale, 
which  has  not  been  registered,  may  seli  or 
mortgage  bis  property,  and  if  It  be  true  tliat* 
Dotwlthstandlug  such  miragistered  sale  or 
conrntlonal  mortgage,  the  pfopcrty  may  be 
attached  or  seized  under  execution,  or  tmder 
executory  pkkwss  at  the  Instance  of  hts  ered- 
Itor,  wliat  rcflsooa  can  there  be  for  dealing 
to  such  credttor  ibe  right  to  record  and  make 
effectlre  his  Judgment  aa  a  Judicial  mort- 
gage? The  Uiw  under  which  he  acts  leaves 
It  optional  with  him  to  Issue  execution  or 
not,  as  he  pleaws;  to  record  his  judgment 
or  not  as  tie  pleases.  Why,  then,  should  It 
be  saM  that  bte  debtor  to  the  actual  owner 
of  certain  real  property  for  the  purposes  of 
the  execution,  hot  that  for  the  purposes  of 
the  mortcace  resattlng  from  the  regtotcy  of 
the  Jndgmnt  the  ownnr  is  unknowB,  and  is 
at  liberty  to  disclose  his  identity  at  bto  can- 
venlence?  Another  consId«»tIon  which  af- 
fecte  the  qncatlan  Is  that,  so  long  as  the 
title  to  real  estate  standa  to  a  man's  nanUb 
It  may  |^Te  him  credit  which  he  might  not 
otherwise  enjoy,  and  It  would  be  ImposslUs 
to  say,  to  any  given  case,  and  to  the  ab- 
sence of  evidenoe  on  the  nd^Jeot*  how  far  a 
creditor  whose  debt  to  contracted  during  such 
poiod  to  ii^nenced  to  hto  dealing  ^  the 
credit  which  his  debtor  derives  from  that 
source.  Our  Jnri^radaice  opoo  the  subject 
to  rcaaonaUy  dear,  though  there  are  perti^ 
Mie  two  dedstons  which  might  admit  of 
or  require  a  swraewhat  ntee  dlfferenUation. 
In  Logan  v,  Hehot,  30  La.  Ann.  727,  It  was 
hdd  that  an  unrecorded  deed  transfo's  the 
property  to  the  purchaaer  as  sgatost  all  the 
world  except  creditors  of  the  vendor  and 
bona  fide  purchasers  from*  him  without  no- 
tice; and  tbat  the  registry  of  a  Judgment  will 
<^wrato'  as  a  Judicial  mortgage  on  all  the 
inunovablea  belonging  to  the  debtor,  and  sit- 
uated In  the  pariah  where  the  registry  Is 
enacted,  whether  the  tlUe  to  such  Immov- 
ables to  recorded  or  not,  snd  will  be  good 


against  everybody  that  suf^  debtor's  title  to 
good  against;  which  to  equivalent  to  say- 
ing that  such  mortgage  was  not  good  against 
creditors  of  the  vendttt*  of  the  property.  In 
Oallaugher  v.  Hebrew  Congregation,  35  La. 
Ann.  829,  It  was  held  that,  as  to  the  owner 
by  unregistered  tltle^  a  recorded  judgment 
operates  as  a  judicial  mortsage;  but  the 
court  said:  "Where  the  act  to  unrecorded, 
those  creditors  [referring  to  the  creditors  of 
the  vendor]  are  not  presumed  to  know  of  ito 
«xtotence,  and.  If  they  know  of  It;  they  are 
not  bound  to  reaped  the  transfer.  They  are 
authorized  to  Ignore  it,  and  to  proceed  direct- 
ly against  the  property  as  though  the  trans- 
fer had  never  taken  place,  and  the  property 
unquestionably  belonged  to  their  debtor.** 
The  cases  of  Broussard  v.  Le  Blanc,  44  La. 
Ann.  880.  11  South.  460,  Succeaaion  of  Han- 
son, Gl  La.  Ann.  130,  25  South.  639,  and 
Douglass  V.  Douglass,  SI  La.  Ann.  14S5,  36 
South.  646,  presented  peculiar  features  of 
their  own.  In  Broussard  v.  Le  Btone  the 
plaintiff,  a  married  woman,  sued  for  the  re- 
covery of  certato  property  which  had  been 
seised  by  the  creditors  of  one  Nunei,  her 
position  being  that  the  alleged  title  npon  the 
faith  of  which  the  seizure  had  been  made 
was  merely  a  pignonUlTe  contract,  or  a 
Oraudulrat  sinralatkm,  entered  toto  by  her 
for  the  purpose  €l  secuitog  a  debt  doe  by  her 
husband.  The  seldsg  creditors  affirmed  tbat 
the  transaction  was  a  sale,  and  also  alleged 
that  they  had  acquired  Judicial  mortgages, 
which,  to  any  eweat^  they  were  entitled  to 
enforce.  It  was  held  that  under  the  plead- 
ings the  mortgage  righto  et  the  defendant 
could  not  be  detemUned;  that  there  had  beoi 
DO  sale  oi  the  property,  and  that  the  alleged 
vmidee  had  never  takm  possession;  and, 
whilst  It  wsa  totimated  that  there  might  be 
some  dUtomoe  between  the  ili^to  of  a  Jodl- 
dal  and  of  a  oonventtonal  mortgagee,  the 
matter  was  merely  referred  to  en  passant, 
and  the  tatlmatlmi  waa  not  made  the  bssto 
of  the  Jadgment .  In  Sucoesston  of  Hanson, 
the  facto  were  that  one  of  the  banks  to  New 
Orleans  foreclosed  a  mortgage  for  16,000, 
and  the  property  was  adjodlc&ted  upon  the 
bid  of  ito  oonnael,  and  merely  as  a  matter 
of  ooav«I«ace,  to  ito  caahler,  who  vas  not 
informed  of  it  until  aftorwarda,  when,  npon 
the  same  day,  he  executed  an  Instrument  to 
the  form  of  a  counter  l^:tar,  dedaring  that 
he  had  no  toterest  to  the  •property.  It  was 
made  known  liUer,  however,  that  there  had 
been  prevtously  recorded  ag^nst  him  a  ml- 
BofB  nmrlgage  for  a  torge  f^mount,  and  the 
purpose  of  the  suit  was  to  free  the  proper^ 
so  adjudicated  therefn)m.  It  was  held  that 
under  the  circumstances  the  minor's  mort* 
gage  ought  not  to  be  hdd  opoatlve  against 
the  property.  The  case  of  Douglaas  V.  Dong- 
lass  was  not  unlike  that  of  Broussard  v.  Le 
Blamf,  the  decision  havtog  for  tto  basto  an 
utterly  void  tranaactlcm,  Thereby  the  prop- 
erty of  a  married  woman  was  made  to  ap- 
pear the  property  of  her  hnsbahd,  and  the 
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question  to  be  decided  being  whether  the 
creditors  of  the  Iinsband'a  heir,  who  were 
not  shown  to  have  acted  Txpon  the  faith  of 
his  supposed  ownership,  shonld  be  allowed  to 
appropriate  It  to  the  payment  of  their  claims. 
There  is,  no  donM,  some  langaage  In  these 
opinions  which  sustains  the  Tlews  which 
have  been  bsxe  considered,  but  we  are  of 
opinion  that  Its  application  should  be  con- 
fined to  the  cases  In  which  It  was  used,  it 
being  much  safer  at  times  to  reason  from 
general  propositions  to  particular  cases  than 
the  xevene.  Our  answer  to  the  Brst  ques- 
tion, then,  is  ■•Tea." 

And  we  thlnlc  ttut  the  law  and  the  reason- 
ing which  lead  to  that  coudualon  require 
that  we  should  answer  the  secrad  question 
by  saying  that  judicial  mortgages  rectwded 
against  the  owner  of  reccffd  prior  to  the 
registry  \sy  him  of  the  sale  of  the  property 
prime  all  such  mortgages  recorded  against 
the  Tender  whether  the  latter  be  recorded 
btf ore  or  after  the  former. 

NXGHOLLS.  C.  J.,  dissents.  BRBAUX,  J., 
also  dissents  for  reasons  stated  in  bis  sep- 
arate opinion. 

BREATTX,  J.  (dlssmtlng).  The  property 
was  seized  and  sold  under  the  ^ecutlon  of 
a  juclgiarait  of  Atklua  &  WIdeman  against 
W.  H.  Matthews,  the  buyer,  whose  title  was 
I'ecorded.  Baker,  oppcmen^  claimed  the  pro- 
ceeds of  the  sale  on  the  ground  that  his 
Judicial  mortgage  attached  before  the  sale 
was  recorded.  Pratt,  another  opponent, 
claims  on  the  same  ground,  but  also  clalmb 
to  have  priority  over  Bakw.  because  his 
Judgment  was  recorded  when  Baker  had  his 
recorded.  Atkins  &  WIdeman  were  the  Judg- 
ment credlt(»a  of  Matthews,  and  had  the 
property  seized  and  sold,  as  before  mention* 
ed.  under  their  Judgment,  recorded  In  189t. 
Pratt's  judgment  was  recorded  In  1898,  and 
Baker  (creditors  of  Hope)  also  In  that  year. 
H<^e,  the  original  owner,  was  the  owner  of 
reccwd  when  all  these  Judgments  were  re- 
corded, but  be  had  sold  the  property  to 
Matthews  in  18S9  under  a  title  unrecorded. 
I  take  it  that  the  articles  of  the  Civil  Codu 
regarding  registry  ore  to  be  interpreted  with 
article  3328  of  the  Civil  Code.  This  article 
(3.S28)  provides  that  a  judicial  mortgage  may 
be  enforced  against  all  immovables  which 
the  debtor  actually  owns  or  may  subsequent- 
ly acquire.  Hope  did  not  actually  own  tbe 
propCTty.  It  was  owned  by  his  vendee, 
Matthews:  "Actual  owner"  (3328),  as  re- 
lates to  Judicial  mortgages,  is  an  owner  of 
the  property,  whether  his  deed  be  recorded 
or  not.  The  Judicial  mortgage  creditors  of 
tbe  buyer  have  a  substantial  claim  against 
the  actual  owner  who  has  paid  for  the  prop 
erty.  He  has  a  rl.^ht  really  earned;  while, 
on  the  other  band,  tlie  Judicial  mortgnge 
creditors  of  tbe  seller  have  no  real  or  sub- 
stantial claim,  for  tbeir  debtor  (tbe  seller), 
before  they  had  acquired  any  right  against 


him,  had  parted  with  tala  tlUe.  The  Judicial 
mortgage  may  be  enfwced  against  all  Im- 
morablea  which  tbe  debtor  actnaUy  owns 
Douglass  T.  Douglaas,  51  La.  Ann.  1471,  26 
Bontb.  B46;  Bronasard  T.  Le  Blanc,  44  La. 
Ann.  883. 11  South.  460;  Snccea^on  of  Mau- 
son,  51  ha.  Ann.  180,  25  Sontlk  639;  Dick- 
son V.  Hynea,  86  La.  Ann.  684. 
I  dissent. 


Off!  La.) 

MOUNT  et  al.  ▼.  HARRELL.    <No.  14,287.) 

(Snpr<>nie  Court  of  Loul^ana.   Aprfl  28,  1V02.) 

SALE  OP  LAND— DEPICIENCT  IN  QUANTITT— 
DIMINUTION  IN  PRICE. 

Tracts  of  land  were  sold  by  defendant  to 
plaiutiCfs,  and  each  tract,  except  one,  was  sold 
an  containing  a  stated  number  of  acres.  The 
vendor,  wheu  the  parties  met  to  complete  the 
deed,  swore  that  he  said  to  the  vendees  that 
he  was  not  prepared  to  ^ve  correct  descrip- 
tions of  the  land,  and  that  vendees  requested 
him* to  complete  the  deed  by  describing  the 
tracts  as  correctly  as  possible.  This  was  not 
contradicted.  The  vendor  sold  all  the  land 
be  owned  in  the  locality  named.  The  vendees 
claim  that  there  is  a  deficiency,  and  sue  for 
diminution  of  the  price.  There  is  deficleucy 
in  the  number  of  acres  in  the  tracts  named, 
but  there  is  no  deficiency  if  all  tbe  lands  in 
the  locality  not  designated  by  the  names  and 
the  number  of  acres  is  taken  into  account. 
Hetd  that,  in  making  up  the  total  uumber  of 
acres  sold,  defendant  is  entitled  to  include  the 
acres  not  described  with  those  described.  All 
the  tracts  were  of  about  equal  value  per  acre, 
and  the  nature  of  the  land  about  the  same. 
(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  Pointe  Coui)€e;  L.  B.  Claiborne,  Judge. 

Action  by  J.  B.  Mount  and  others  against 
L.  H.  Harreli.  Judgment  for  defendant,  and 
plahitiffs  appeaL  Affirmed. 

Montgomery  ft  Percy  (Saondera  ft  Gurley, 
of  counsel),  for  appellanta.  ToUtt  ft  Heaves, 
for  appellee. 

BREAUX,  J.  Plaintiffs,  alleging  a  de- 
ficiency in  the  num'ber  of  acres  of  land  they 
bought  from  the  defendant,  sue  for  a  dim- 
inution of  tbe  price.  Defendant  sold  a  num- 
ber of  tracts  to  the  pialntiCFs,  describing 
each  tract  by  name,  but  not  by  boundaries, 
and  giving  the  number  of  acres  contained  lu 
each  tract,  not  mentioning  the  total  acreage 
of  all  the  tracts.  On  examination,  we  find 
6,579  acres  Is  the  number.  Plaintiffs'  con- 
tention Is  that  640««/ioo  acres  of  land  In 
the  tract  known  as  the  "Glass  Tract"  and 
320  acres  In  the  McCajah  Barrow  tract  nnd 
391  "o/ioo  acres  In  the  Butler  Gilbert  tract 
go  to  make  up  the  tract  of  land  called  "Dr. 
Rlgney"  of  2,250  acres;  that  these  tracts 
are  by  tlie  description  sold  twice,  and  there- 
by Increase  the  acreage  1,352.66  acres,  more 
than  oue-twentleth  part  of  tbe  whole.  De- 
fendant admits  the  sale,  and  alleges  that 
through  no  fault  of  his  tbe  description  is 
faulty  and  defective,  and  that  some  of  tin.- 
lands  are  a]>pareuUy  sold  twice  under  differ- 
ent names,  and  other  tracts  are  entirely 
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omitted.  He  specially  avers  that  he  sold  all 
lands  owued  by  him  on  Baccourcl  Island, 
and  that  the  deed  contains  141<Vioo  acres 
oTer  and  above  the  total  nnmber  contained 
In  the  dlffwent  tracts.  The  land  Is  describ- 
ed as  foUowa  In  the  deed:  (1)  The  Hill  & 
Schlater  tract,  containing  680  acres.  (2)  The 
Burdlck  tract,  containing  280  acres.  <8)  The 
Lafce  Breeze  tract,  contolnhig  840  acres.  (4) 
The  William  Leake  tract,  containing  T75 
acres.  (6)  The  Glass  tract,  containing  640 
acres.  (6)  The  McGaJah  Barrow  tract,  con- 
taining 320  acres.  (7)  The  Dr.  Blgney  tract, 
containing  2,260  acres.  <8)  The  Batler  OU- 
h&rt  tract,  contalnhig  801  acres.  (9)  The 
Church  &  Peyton  tract,  containing  120 
acres.  (10)  The  L.  Babov  tract  contain- 
ing 242  acres.  (11)  State  lands,  containing 
241  acres.  (12)  "All  batture  lands  accmlng 
to  the  above  lands,  and  all  oth&e  lands  own 
ed  by  the  vendor  on  Ilacconrcl  Island,  are 
hereby  transferred  to  the  vendees  by  tbis 
act"  The  laud  was  sold,  with  a  nnmber 
of  mnles,  for  the  snm  of  $17,400.  All  par- 
ties concerned  agree  that  the  price  for  the 
mnles  was  $2,400.  and  that  the  price  agreed 
on  for  the  land  was  $16,000. 

The  nnmber  of  tracts  dtilvered  presents 
the  flrst  question  for  determination,  and.  If 
an  insufficient  number  has  been  delivered, 
It  will  become  necessary  to  determine  wheth- 
er the  acreage  called  for  can  be  supplied  by 
Including  other  lands  than  those  specifically 
referred  to  by  name  In  the  deed.  In  review- 
ing the  facts,  our  attention  was  attracted 
by  defendant's  statement,  as  a  witness,  that 
he  said  to  plaintiffs,  who  met  bim  to  pass 
the  deed,  that  be  did  not  have  a  complete 
description  of  the  land,  and  that  plaintiffs, 
replying,  said:  "Yoa  are  selling  all  the 
lands  aa  the  Island.  Give  as  correctly  as 
you  can  the  descrlptton  of  the  property;" 
that  there  was  notUng  said  at  the  time 
about  the  acreage^  or  si>eciflcally  about  the 
price  of  each  acre.  This  Is  not  contradict- 
ed  by  plaintiffs,  who  testified  while  the  case 
was  on  trial  With  reference  to  the  de- 
scription, the  defendant  testified  that  the 
McCaJah  Barrow  tract  Is  described  twice  in 
the  act  of  sale  in  question,  but  that  this  Is 
offset  by  a  larger  acreage  lu  land  he  bought 
from  the  state,  mentioned  In  the  foregoing 
list  of  lands  as  less  than  it  actually  con- 
titns:  that  the  Hill  &  Schlater  tract,  men- 
tioned In  tbe  list  as  containing  GSO  acrea, 
contains  960  aores.  In  the  absence  of  a 
survey,  or  of  any  plat  showing  the  acreage 
by  the  least  attempt  at  measurement,  we 
have  taken  up  and  examined  as  best  we 
could  tbe  number  of  acres  set  forth  in  each 
deed  nnder  which  d^endant  held  at  thu 
time  of  tbe  sale.  In  the  deed  nnder  which 
defendant  held  before  he  sold,  the  Dr.  Rlg- 
ney  tract  was  divided  Into  four  different 
tracts,  and  each  tract  was  descril>ed  by 
boundaries.  Taking  up  the  question  of  the 
area  of  tbe  tract  containing  680  acres,  as 
per  the  defendant's  deed  to  plaintiff,  viz.. 


the  Hill  &  Schlater  tract,  we  find  that  it 
was  bought  by  tbe  d^oidant  from  tbe  par- 
ties just  mentioned  In  iSS6,  and  Is  known 
as  the  "Woodland,"  containing  960  acres, 
with  boundaries  given  in  the  deed.  The 
second  tract  In  the  same  deed  is  described^ 
as  also  situated  In  West  FeUdana,  on  Bac- 
courcl Island,  bounded  north  by  the  Wood- 
land, east  by  P.  W.  Barrow,  sonth  by  ven- 
dee, west  by  line  of  Polnte  Ooup^.  Tbe 
number  of  acres  In  this  tract  la  not  stated 
in  the  deed.  The  next  is  the  William  Leake 
tract.  It  was  sold  by  defendant  as  contain- 
ing 776  acres.  We  turn  to  the  deed  under 
whldt  defendant  held,  and  find  that  thl» 
was  the  number  of  acres  be  bought  from 
William  Leake  In  1688.  It  Is  described  in  the 
deed  as  sections  10  and  15,  township  2  S.,, 
range  6  W.  The  d^endant,  vendw  to  plain- 
tiffs, sold  the  Ames  Webb  tract  as  contain- 
ing 640  acres  In  the  deed  under  which  hv 
held  dated  In  1881.  This  tract  Is  described 
as  containing  the  number  of  acres  corre- 
sponding with  tbe  number  he  sold.  The 
same  is  true  as  to  tbe  numbw  of  acres  in 
the  Glass  tract,  vis..  640  acres,  sold  to  the- 
defendant  at  the  sale  In  1887.  We  take  it 
that  the  Lake  Breeze  place  was  bought  by 
the  vendor  In  1888  from  Sheriff  Barrow,  sold 
to  effect  a  partition,  as  It  is  the  only  place 
which  measures  646  acres,  as  mentioned  Id 
tbe  last  deed.  There  was  a  McCaJab  Bar- 
row title  to  820  acres,  bought  by  defendant 
In  1890  from  the  tax  collector.  We  under- 
stand that  that  Is  tbe  laud  referred  to  Id 
defendant's  deed  to  plaintiffs.  There  was  a 
280-acre  ti-act  bought  by  defendant  In  1890 
at  tax  sale,  which  corresponds  to  the  num- 
ber sold  to  plaintiffs,  and  which  we  under- 
stand Is  the  place  referred  to  und^  the 
name  of  "Burdlck."  The  number  of  acres 
corresponds  and  to  some  extent  the  name. 
The  Butler  Gilbert  tract,  we  have  reason  to 
say,  was  bought  by  defendant  at  tax  sale 
In  1898.  The  L.  Babers  land  Is  referred  to 
In  an  act  of  sale  by  Clack,  sheriff  of  West 
Kellclana,  in  1898,  to  defendant,  as  belong- 
ing to  L.  L.  Babers,  and  as  containing  242 
acres.  The  name  and  nnmber  of  acres  cor- 
respond with  the  name  and  number  of  acres 
of  the  tract  described  above  as  the  "Babers 
Tract."  Defendant  held  patent,  per  certifi- 
cate 2,883,  N.  S.  L.,  Act  26  of  1894,  to  one 
tract  of  421  "/loo  acres;  Tinier,  register. 
The  Church  &  PeyttHi  title  Is  of  record,  and 
was  acquired  by  defendant  In  1890.  The 
complaint  of  {dalntlffs  Is  that  the  Glass,  the 
McCaJah  Barrow,  and  the  Butler  Gilbert 
tracts  were  sold  twice,  liecause  they  were 
In  the  Dr.  Blgney  tract  Without  tndadbig 
the  Dr.  Higney  tract  as  referred  to  under 
that  name,  we  find  that  plaintiffs  have  re- 
ceived a  number  of  acres  equal  to  the  num- 
ber bought  by  them,  as  will  be  seen  by  tbe 
foUowhig  list:  (1)  The  Ames  Webb  tract  of 
Innd,  containing  640  acres,  bought  In  July, 
1S81.  (2)  The  William  DIx  tract,  bought  In 
July,  1881»  conUInIng  040  acres.    (3)  The 
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JobB  Crocket  tract,  bought  In  Jnlj,  1888. 
contalnlDg  644.56  acres,  (i)  The  Glass  tract, 
bought  In  1887,  rrnifalnlug  640  acrea.  (5) 
The  Lak*  BreeM  tract,  bought  fa  1888,  coa> 
tabling  Ott  acres.  (8)  The  WUUam  Leak« 
tract,  bought  In  1888,  containing  775  acres. 
<7)  The  Burdlck  place,  bought  In  1888,  con- 
taining two-thirds  of  145  acres.  (8)  Tbe 
Burdlck  place,  bought  In  1888,  cootainlns 
one-baU  of  two-thh:ds  of  14&  acres.  (8)  The 
Breexe  place,  bought  In  1888,  containing  646 
acre*.  (10)  The  McOaJah  Barrow  ptace, 
bought  tai  1890,  oontalnlng  820  aana.  <li> 
Tbe  Butler  aUbert  tract,  bought  io  1883, 
ooatalnlng  8IU.S!!  acres.  (12)  Tha  BarUng 
Babers  tract,  bought  in  ISM,  containing  242 
acres.  (18)  The  land  kaomi  as  the  "State 
Land,"  bought  In  October,  1984,  ctmtalnlnc 
421.12  acres.  a4)  Tbe  HUl  &  Bchlater  land, 
bought  In  1885,  containing  860  acres.  We 
hare  Inaort  this  list  in  wdar  to  avoid  further 
referencd  to  particular  tracts.  The  deeds 
at  purchase  of  tbe  dtf  endant  show  tbe  aum- 
btf  of  acres  opposite  the  name  of  each. 

Plaintiffs  further  urge  that  the  vendees 
are  entitled  to  tbe  different  tracts  and  the 
number  of  acres  contained  in  each,  snd  that 
In  addition  they  are  entitled  to  all  the  land 
he  owned  on  Kaccourcl  Island;  that,  if  be 
(veudor)  had  other  tracts  he  bound  lUmself 
to  deliver  the  other  tracts.  This  objection 
hxLOa  an  eaay  answer,  as  to  a  part  of  the 
numb^  of  acres,  In  the  fact  that  two  of 
the  tracts  contain  more  land  than  Is  set 
f<M*th  In  the  description  In  the  deed.  The 
Woodiand  was  sold  as  contniolng  680  acres. 
It  contains  a  larger  amount  than  800  acres. 
In  addition,  the  lands  transferred  by  tbe 
state  were  d^vered  as  amounting  to  241 
acres,  wliiie  they  amount  to  -121 1'/ifto  acres. 
This  leaves  a  deficiency  on  plalutlfls'  theory 
of  4S9  i^Vio*  acres.  Without  including  the 
Dr.  Bigney  tract,  and  Including  the  three 
tracts  which  form  a  part  of  the  Dr.  Rlgney 
tract,— that  is,  the  Glass,  the  McG&jab  Bar- 
row,  and  the  Butler  Gilbert  tracts,— plain- 
tiffs are  in  possession  of  as  many  acres  as 
they  bought  PlaJntiffs  bought  all  of  de- 
fendant's lands  on  the  Island  before  named. 
It  included  the  tracts  in  qxiestion;  also  the 
lands  not  speciScally  described.  The  uncon- 
tradicted testimony  of  the  defendant  renders 
It  clear  in  our  view  that  It  was  not  Intend* 
ed  that  def^dant  slK>uld  be  held  to  warrant 
the  numbi^  of  aaes  In  each  particular  tract. 
The  number  of  acres  sold  was  6,679.  Plain- 
tiffs are  in  poesesslon  of  that  number.  They 
are  not  entitled  to  that  number  plus  other 
lauds  owned  by  the  defendant  at  that  time. 
The  deficiency  Is  made  up  by  the  tracts 
eontainiog  a  larger  number  than  described 
in  the  deed  and  by  oth«'  lands  which  the 
parties  did  not  appear  to  have  In  contem- 
plation at  the  time,  but  which  they  includ- 
ed, OS  we  uuderstand,  In  order  to  make  It 
certain  that  defendant  would  have  no  right 
to  claim  other  lauds.  If  he  owned  other  landb 
on  the  island.    It  was  the  purpose  to  boy 


an  the  lands  the  vendor  bad  In  tbe  loeallty 
before  mentioned.  In  one  laatance  (that  is. 
In  the  Hill  ft  ScUatcr  deed)  tike  number  ol 
acrea  of  tbe  tract  is  not  giroi  at  all,  as  we 
have  noted,  negativing  the  idea  that  each 
tract  special^  mentioned  was  bought  witU 
refnence  to  tl»  numbw  of  axreB  of  the 
land.  This  would  lead  to  tha  Inference  tHat 
all  tbe  tracts  were  sold  with  the  view  of 
making  np  a  total  namber  of  aarei^  i.  9^  Qie 
total  befbpe  mentioned. 

It  Is  therefore  ordwed,  adjvdfed,  and  de- 
creed that  tbe  Judgment  apiwaled  tnm  be, 
and  it  is  taereby,  afilrmed. 

Offt  La.) 

STATE  V.  IKSNOK.    (So,  14,848.) 
(Supreme  Court  of  Loniriana.  April  28,  lOOQ.) 

HURDSB^SNTBNCX. 
Prior  to  sentencing  a  defendant  In  a  cap- 
ital case,  he  should  be  asked  by  the  court 
whetlier  he  had  anytfatufr  to  say  why  the  sen- 
tence of  the  court  should  not  be  tironoancod 
against  him. 

(Syllabus  by  the  Comt-} 

Appeal  tiom  judicial  dlstrlid  ooort,  pariah 
of  Boesier;  John  Tbomes  Watklas,  Judge. 

Joe  Ikeaor  was  coavlcted  <tf  mofder,  and 
appeals.  Affirmed. 

Joannes  Smitb,  for  app^nt.  Walter 
Gulon,  Atty.  Gen.,  and  T.  T.  land,  DIst. 
Atty.  (Le^B  Gulon,  of  counsel),  for  the  State. 

NICHOIiLS,  C.  J.  The  defendant,  seaitca- 
ced  to  be  handed  under  the  verdict  of  a  Jm^ 
convicting  btm  of  murder,  htts  appealed.  The 
case  was  submitted  to  us  on  the  f^ce  at  the 
recotd.  Our  examtoatton  dlscloeed  no  error 
other  than  that  no  menttou  was  therein  made 
of  tbe  fact  that,  prior  to  sentencing  tbe  d^ 
fendant,  tbe  court  bad  asked  blm  "whether 
be  had  anything  to  say  why  the  aentence  of 
the  law  should  not  be  pronounced  against 
him."  Tbe  attorney  general  was  thereupon 
directed  to  ascertain  whether  that  formality 
had  l>een  omitted  as  a  matter  of  fact,  or 
whether  the  minutes  were  Incomplete. 
Through  due  proceedings  we  have  been  in- 
formed that  tbe  question  was,  In  point  of 
ttict,  propounded  to  the  defendant  before  sen- 
tence. Defendant  and  his  counsel  admitted 
this  fact  on  being  ruled  Into  court  to  show 
caose  why  the  minutes  ^nnild  not  be  correct- 
ed, and  consented  to  Uie  correction  of  min- 
utes. 

Finding  now  no  reasons  for  setting  aside 
the  verdict  or  reversing  tbe  Judgment,  the 
Judgment  appealed  from  is  hereby  affirmed. 


(107  La.) 

STATE  V.  JOHNSON.    (No.  14.382.) 
(Supreme  Court  of  Loui^ana.   April  28,  1902.) 

CRIMINAL  LAW— APPEAL— INSTRUCTIONS- 

BILL  OF  EXCEPTIONS. 

1.  The  cliarj,'e  of  the  court  in  a  criminal  case 
must  be  assiiiiiod.  in  the  absence  of  proper  re- 
citals, to  have  been  given  nnder  drcumstancea 
warranting  it. 
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2.  Bills  oC  exceptfon  should  be  rabmitted  to 
the  district  attOTuey  for  luspection  prior  to 
being  handed  to  the  court  for  risnatur& 

<87Uabiu  by  the  Court) 

Appeal  from  Judicial  district  court,  parish 
ct  Ibetia;  T.  Don  Foster,  Judge. 

Sampson  Johnson  was  couTlcted  of  mur- 
der, and  appeals.  Affirmed. 

Broussord.  Dulaney  &  Broussard,  for  ap- 
pdlant.  Walter  GnloD,  Atty.  Geo.,  and  An- 
tbonj  Huller,  Dlst.  Atty.  (Lewis  Onion,  of 
oooDsel),  for  the  State. 

MUHOLLS.  a  J.  Tbe  defendant  appflala 
from  the  verdict  of  a  jury,  and  a  life  sen- 
tence la  the  penitentiarr,  hsTing  been  tried 
nnder  aa  Indictment  for  mm-der.  The  only 
bill  of  exception  In  the  record  is  one  taken 
to  two  detached  sentences  In  the  jud^s 
charge  to  the  Jiur.  hi  which  he  said:  **Na 
persoa  has  a  right  to  kill  another  because  he 
was  Invited  to  enter  into  his  house,  and  to 
follow  and  kill  htm  without  cause  or  proT»- 
catlon;  and.  If  he  does,  It  Is  murder.  *  *  * 
No  one  has  a  rl^t  to  assnme  that  a  party 
Tlsitlng  his  house  Is  Tl<datiiis  Its  sanctity, 
aad  kUl  hbn  without  cause  or  prorocatkoi; 
and.  If  be  does.  It  Is  murder."  The  obJectloD 
urged  was  tkat  it  was  a  atatemait  to  tbe 
Jury  touching  facts  and  tbe  view  tidcen 
thereof  by  the  Judge.  The  charge  Itadf  is 
not  la  the  record.  Gonnsel  majces  no  state- 
ment as  feo  the  drcomstaaces  under  wUcb 
the  oourt  made  use  of  these  two  expressions. 
The  chacge  must  be  assumed,  la  the  abwaoe 
of  ivoper  recitals,  to  have  been  given  under 
chvomstanees  wanantlBg  it;  We  cannot  re- 
ruse  a  Todkt  and  sentence  upcm  the  show- 
ing made  in  this  case.  Tbe  worda  used  could 
just  as  well  havB  been  harmless  as  Injortoos. 
The  practice  of  taking  bills  upon  sentences  In 
&  charge,  wrenched  from  the  context,  when 
it  Is  so  ea^  to  require  tbe  entire  charge  to 
be  made  in  writing,  and  to  place  the  whole 
uatt^  before  us.  Is  calculated  bo  wwk  In- 
jury eitber  to  the  state  or  to  the  accused. 

Ttie  attorney  general  aud  the  district  at- 
torney object  to  the  bill  of  »o^tlons  takes. 
The  latter  claims  that  the  Mil  sboold  have 
been  submitted  to  his  inspectioii  before  be- 
ing handed  to  the  Judge  for  bts  signature. 
We  think  this  oemplaliit  well  grounded.  Tbe 
state  baa  &  right  to  be  heard  before  bills  are 
signed.  State  v.  Laborde,  -48  La.  Aan.  1482, 
21  South.  87.  We  suggest  to  the  district 
Judges  tliat,  before  signing  bUls  of  exc^ 
tlon,  they  ascertain  that  th^  are  presented 
to  the  district  attorney. 

Tbe  judgment  la  affirmed. 

aOT  La.) 

KAISER  T.  NEW  ORLEANS  ft  a  B.  CO. 

(No.  13,923.) 

{Sapreme  Court  of  Louisiana,   April  28,  1902.) 

STREET  RAILROADS— INJURY  TO  PERSON  ON 
TRACK. 

Where  a  boy  of  13  walks  from  one  side 
•C  a  street)  tm  which  there  are  double  car 


tracks,  toward  tbe  odiar  aUa^  at  nUht.  and, 
without  stopping,  collides  with  a  car,  Uaung 

with  light,  loaded  with  pasBeugers,  and  mov- 
ing at  the  rate  of  six  miles  per  hour,  which 
there  was  nothing  to  prevoit  his  sedng  and 
hearing,  there  can  be  no  recorecy  lOr  injuy 
resulting  from  such  colliidon. 

(Syllabus  by  the  Comt) 

Appeal  from  dvU  district  oourt  parish  of 
Orleans;  Walt»  B.  SommervUle,  Judge. 

Action  by  Charles  EaJser  against  the  New 
Orleans  ft  Carn^Ituu  Railroad  OcMnpany. 
Judgment  for  defendant  and  plaintiff  aj^ 
peals.  Affirmed. 

LonlB  P.  Faquet  and  Audrew  J.  Murphy, 
for  appdant  Dart  ft  Btenan,  for  i^dlee. 

Statement  of  the  Case. 
MONBOB,  J.  The  plaintiff  aUeges  tbat  hla 
minor  son,  ffir  wbose  use  and  benefit  he  sues, 
had  his  foot  cut  off  by  one  of  the  defendant's 
cars  through  the  criminal  negligence  of  the 
defendant  and  Its  servants,  and  he  prays  for 
damages.  Tbe  answer  is  a  general  doiial 
and  a  plea  of  eontributory  negligence.  The 
evidence  shows  that,  upon  the  evening  of  Feb- 
ruary 21,  1900,  Peter  Kaisor,  the  injured  boy, 
with  his  elder  bcDthv,  <%aiiea,  left  their 
home,  at  the  comer  of  Ponrtb  and  Franklin 
streets  Im  tbla  dty,  with  tbe  iuteatlon  of  go- 
ing to  Canal  street,  In  order  to  see  an  illumi- 
nated proeeasioa  which  was  expected  to  ap- 
pear, niey  were  city-bred,  InteDigoit,  school- 
boys, accustomed  to  dectric  cars  and  other 
perils  incident  to  street  travel,  and  were  13 
and  14  years  of  age,  respectively.  Near  the 
lower  crossing  of  Perdldo  street,  on  Baronne, 
at  about  5  minutes  past  7  o'dods,  Peter  Kais- 
er's right  foot  was  crushed  mider  tbe  wheel 
of  car  Na  186  of  tbe  defendants  Jackson 
avenue  Hoe,  whfeb  was  thai  going  In  the  dl- 
rectlon  «f  Canal  street,  upon  the  eastward^ 
or  rlvs  side,  tra<£k.  The  car  was  moving  at 
about  setaedule  speed,  and  was  carrying  a 
large  number  <70  or  more)  of  registered  pass- 
engers,  who  were  packed  in  the  seats  and  the 
aisle  and  upon  both  platforms;  and  it  seems 
likely  that  there  were  others,  not  registered, 
upon  the  bumper,  outside  of  tbe  rear  platform, 
and  banging  upon  the  band  rails,  wltb  tbeir 
feet  upon  the  steps  of  oat  or  both  of  Uie  plat- 
forms. Neither  the  conductor  nor  the  motor- 
man  were  aware  at  the  time  that  any  acci- 
dent had  occurred,  nor  can  it  be  said  that 
any  of  the  passeugns  were  aware  of  It,  and 
the  car  proceeded  on  Its  way  to  Canal  street 
There  seems  to  be  no  doubt  tliat  the  little 
boy's  foot  was  crushed  by  the  front  wheel 
on  the  left,  <ff  woods,  side.  Nungesser  aud 
Monaghan,  two  passengers,  were  occupying 
the  front  seat  on  that  side;  the  former  next 
to  the  aisle,  and  the  latter  n^  to  the  win- 
dow, which  was  open.  Nungesser  testifies 
that  about  Poydras  street,  one  square  above 
tiie  scene  of  the  accident  two  boys  caught 
onto  the  car,  with  their  feet  upon  the  step 
of  tbe  front  platform,  supporting  themselves, 
no  doubt  by  hanging  onto  the  after  hand 
rail,  with  their  bodies  swinging  back,  and 
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that,  u  ttie  puttttni  mm  one  of  peril,  by 
reason  cf  tbe  tBCt  tliat  Otey  -wete  liable  to 
be  knocked  off  by  a  car  going  up  on  the  par- 
allel and  adjacent  track,  the  aituatloa  attract- 
ed hla  attentimi,  and  be  commuted  on  It  to 
Monflgfaan,  and  tbat,  In  pa  Being  Perdldo 
street,  be  felt  a  Jar,  and  remarked,  "Ibere 
Is  somebody  run  over''  to  which  Monaghan 
replied,  "No;  the  car  irould  have  stopped." 
Monaghan's  testlnKxiy  Is  somewhat  peculiar. 
He  at  one  tbne  appears  to  testify  ttiat  the 
boys  were  on  the  car,  and  that  Nongesser 
called  his  attention  to  the  fact,  bnt  Is  aftei^ 
wards  unable  to  say  whether  they  were  tiiere 
or  not,  and  is  unable  to  recall  any  cmTei^ 
aatlon  with  Xungesser  on  the  subject,  though 
he  folly  ranrobcnates  that  witness  as  to  the 
mnarks  above  quoted.  Bonaparte,  a  negro 
boy,  was  standing  on,  or  Just  Inside,  the  slS 
of  the  rear  dow  of  the  car,  and  testifies  that 
at  Ferdido  street  he  heard  snneone  outside 
of  the  car  call  out  that  a  "boy  got  run  oTcr." 
Beyond  this  there  Is  absolutely  no  evidence 
that  any  one  on  the  car  knew  or  suspected, 
or  had  any  reason  to  suspect,  that  an  acddent 
bad  occurred. 

The  story  that  the  Injured  boy  tells  Is  fair- 
ly included  In  the  following  excerpt  from  bis 
cross-examination;  the  first  question  refer- 
ring to  his  Btartbig  from  his  heme  at  the 
comer  of  Fourth  and  Franklin  streets,  to  wit: 
"Q.  You  walked  on  FourOi  to  Batonn^  and 
on  Baronne  to  Ferdido?  A.  Tes,  sir.  Q.  Did 
yon  pass  many  of  these  electric  cars  on  Ba- 
i-onne  street?  A.  Tes.  Q.  There  were  plenty 
of  boys  banging  on  the  cars?  A.  No.  Q. 
You  did  not  see  any  people  hanging  on  them, 
on  the  back  platform  or  the  front?  A.  No. 
Q.  But  yon  saw  plmty  of  these  cars  com- 
ing down  the  street  loaded  with  people,  didn't 
you?  A,  Yes.  Q.  And  you  saw  plenty  of 
them  going  iqitown?  A.  Yes.  Q.  Both  full 
of  passengers?  A.  Yes.  Q.  On  which  side 
did  you  come  down  Baronne  street?  A.  On 
the  woods  side.  Q.  When  you  got  to  Ab- 
bott's Bt(Hre,  you  lotted  In  the  window?  A. 
Yes.  Q.  And  yon  left  your  brother  there, 
and  you  went  on  by  yourself?  A.  Y».  Q. 
Until  you  got  the  lower  side  ot  Perdldo  street? 
A.  Yes.  Q.  Did  you  go  on  the  crossing  thore? 
A.  Yes.  Q.  What  crossing?  A.  Downtown 
crossing.  Q.  Did  you  walk  or  run  over  the 
crossing?  A.  I  walked  over.  Q.  You  say  you 
looked  up  and  down  the  street?  A.  Yes.  Q. 
What  was  that  for?  A.  To  see  If  a  car  was 
coralDg.  Q.  You  knew  that  there  was  a  car 
going  to  come  there?  A.  Yes.  Q.  And  you 
looked  to  see  If  the  car  was  coming?  A.  Yes. 
Q.  And  yon  did  not  see  it  come?  A.  No.  Q. 
And  then  you  walked  over?  A.  Yes.  Q. 
Then  what  hit  you?  What  was  tt  that  struck 
you?  A.  The  car.  Q.  What  part  of  the  car 
struck  you?  A.  The  front  part.  Q.  Wbat 
part  of  the  car?  Was  It  the  woods  side  of 
the  car?  A.  Yes.  Q.  The  woods  side?  A. 
Yes.  Q.  Which  way  was  your  face  turned 
when  yon  were  struck?  A.  Toward  the  riv- 
er. Q.  You  did  not  hear  the  car?  A.  No. 


Q.  And  you  did  not  see  It?  A.  Na  Q.  And 
yet  rt  hit  you?  A.  Yes.  Q.  How  came  it 
that  you  did  not  see  the  car  when  it  ran  over 
yon?  A.  I  dtm't  know.  Q.  Ibere  wore  elec- 
tric lights  burning  In  the  car.  Did  not  the 
car  have  a  headlight  in  front?  A.  Yea 
*  *  *  Q.  Bow  did  you  get  your  fbot  no* 
der  the  front  wheel?  You  weCe  not  on  the 
track?  A.  I  bad  this  foot  right  on  the  track. 
Q.  When  yon  wrae  struck,  yon  had  one  foot 
on  the  track?  A.  Yes.  Q.  Yon  had  only  one 
foot  (m  the  track?  A.  Yea.  •  •  •  Q.  Yoo 
had  Just  put  your  foot  on  the  rail  when  yon 
wen  struck?  A.  Yes.**  Oiarks  B:al8er  te»- 
tlfies  that  Peter  left  him  at  Abbott* s  window, 
and  wait  <m  to  Perdldo  street,  and  that  his 
attention  was  next  attracted  by  the  scream 
which  followed  the  accident  He  also  tsatlfles 
that  he  heard  the  witness  St^pio  call  out, 
"Hiere  Is  somebody  run  over,"  and  that  the 
car  went  w.  Both  boys  deny  that  they  had 
caught  on  to  the  car.  Stagno  testifies  that 
he  was  walking  down  the  middle  of  Batonne 
street,  with  his  wife  and  eblld;  that  about 
half  way  across  Perdldo  street  he  fdl  b^lnd 
Us  compantcou  and,  betog  betweon  the  two 
Baronne  street  tradu,  he  saw  a  boy  crossiiis 
from  the  lower  woods  comer  <tf  Pa4Ido 
street;  that  he  turned  his  attrition  from  file 
boy,  and,  a  mwnent  attermrds,  beard  a 
scream,  and  ftrand  that  the  aeddoit  had  hap- 
pened. He  refuses,  bowevv,  to  identify  the 
bay  who  was  crossing  the  street  with  the 
bc^  who  was  Injured.  This  wttoen  also  tas- 
tifles  that  be  called  ont^  *rnttte  Is  a  boy  run 
over." 

Abovitoh,  who  Is  the  only  witness,  besides 
the  boy  himself,  who  professes  to  hav«  aem 
the  accident,  was  on  the  woods  side  of 
Bannme  street,  above  Perdldo,  walking 
down.  He  undertakes  to  give  the  fiscts  wttb 
considerable  detail,  bnt  falls  Into  several 
errors.  Urns,  be  testifies  with  great  post- 
tiv«iess  and  relteratiw.  though  his  attention 
was  repeatedly  called  to  what  be  was  .saying, 
that  the  car  which  inflicted  the  Injury  pass- 
ed him,  going  at  unusually  high  speed,  while 
he  was  In  the  middle  of  Uie  square  betweoi 
Poydras  and  Perdldo  streets,  walking  in  the 
direction  of  Ferdido  street,  and,  altbou^  he 
does  not  cSalni  to  have  been  walking  very 
rapidly,  be  tells  ns  Oiat,  whoi  the  accident 
occurred,  on  the  lower  crossing,  he  was  with- 
in 10  feet  of  the  upper  eom&c.  This  state- 
ment he  afterwards  returned  to  the  stand 
to  correct,  saying  that  be  was  20  feet  from 
the  comer.  He  also  testifies  tbat  he  ob- 
served that  the  number  painted  on  the  side 
of  the  car  was  180,  though  after  the  acci- 
dent be  could  not  have  seen  It  and  befwa 
the  acddoit  there  was  no  reason  why  he 
should  have  obsei-ved  It  as  there  were  cars 
passing  and  repassing  every  few  minutes, 
and  it  Is  hardly  Ukely  that  he  noticed  the 
numbers  of  all  of  them.  Moreover,  the  num- 
ber of  the  car  was  185,  while  ISO  was  the 
number  of  the  car  that  came  up  on  the  other 
track,  and,  bccaiue  It  waa  the  only  car  that 
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was  stopped  at  the  comer  JuBt  after  the  boy 
had  been  picked  up,  was  sopposea  by  some 
penoDB  to  hare  been  the  car  by  which  the 
Injury  waa  Inflicted.  TUb  wttnesa  also  testl- 
Ilea  that  no  bdl  waa  rung  on  the  car  that  ran 
vra  the  b07t  and,  althongb  Sta^no,  who  waa 
mndi  nearer,  was  unable,  becavse  of  the 
daifcneea,  as  he  says,  to  Identify  the  boy  who 
waa  injived  with  the  boy  whom  he  had,  a 
■ecoDd  before^  seen  ovsalDg  the  street  In  the 
direction  of  the  car,  AboTitcb  was  able, 
while  making  the  other  olWOTStlons  which 
have  been  mentioned,  to  notice  that  Peter 
Kaiser  had  Juat  extended  hla  left  foot  for- 
ward onto  the  defendanVa  track  when  he 
waa  Btmck  by  the  car.  Another  wltneaa, 
Maibs,  who  was  walking  np  Baronne  street 
on  the  woods  sld^  and  was  a  short  distance 
below  the  comer  of  Pordldo,  speaks  of  bar- 
log  seen  "the  tarm  of  a  b<^  tumbling  mto 
the  street"  near  the  passing  car,  and  also  of 
having  seen  a  boy  crossing  from  the  comer 
he  (the  witness)  was  approaching,  In  the  di- 
rection vt  the  point  at  which  the  '*tnmbllng^ 
toidc  place;  bnt  then  appears  to  hare  beoi 
no  snch  continuity  at  observation  as  to  en- 
able him  poeltlT^  to  identic  the  boy  who 
was  "crossing"  with  the  boy  whom  he  saw 
tumbling  a  mom»t  afterwards.  ThiM  wltnesa 
also  atates  that  he  was  on  hla  way  to  sup- 
per and  waa  walking  rapidly.  Being  aak^ 
"Uow  fast  do  you  anppose  you  were  walk- 
ing.—at  what  rater*  he  replied,  "About  twen- 
ty miles  per  hour.  Q.  Yon  were  gcrfng  pretty 
tastl  A  Tee;  maybe  more  than  that,"  etc. 

Ott,  the  conductor,  teatifiea  that  he  was  on 
the  rear  idatfonn;  that,  after  passing  Poy- 
dras  street,  hla  attention  was  called  by  the 
drlTor  of  a  passing  wagon  to  the  fact  that 
thore  was  a  boy  hanging  on  the  side  of  the 
car  at  j^tform,  at  that  end;  and  that  he 
saw  the  boy  and  tidd  him  to  get  off.  He  also 
speaks  of  baring  seen  a  boy  approaching  the 
car  from  the  woods  sldd  on  Perdldo  street* 
and  of  haTing  aeen  a  tx^  standing  between 
the  trackj;  but  fas  states  that  be  heard  no 
one  ball  him  and  say  that  a  boy  had  been 
run  orer,  and  be  was  not  aware  at  that  tlme^ 
and  had  no  reason  to  btiioTe,  that  an  acci- 
dent bad  happened.  He  further  testlfles  that 
be  haa  been  a  cwdactor  for  13  years.  Bel- 
man,  the  motonnan,  testlfles  that  the  car  waa 
crowded;  that  tiiere  were  four  men  on  the 
front  platform  to  Us  left,  and  ime  to  his 
right;  but  that  they  stood  back  ao  f ar  aa 
not  to  obstract  bis  view  of  tiie  street  The 
car.  he  says,  was  golug  at  the  usual  apeed, 
i.  e.,  "flTe  ptdnts,  or  about  six  miles,  an 
hour,"  and  that  he  was  not  aware  at  the 
time  Uiat  any  accident  had  happened.  He 
was  asked:  "It  is  said  that  a  boy  about  13 
years  of  age  tried  to  go  across  Baronne 
street,  at  Perdldo,  and  that  he  vra.B  struck  by 
the  ftont  part  of  the  car,  Just  as  he  put  hla 
foot  on  the  ralL  Did  such  an  accident  hap< 
pen  to  your  car?"  He  answered:  "No."  He 
was  asked:  "Could  It  have  happened  wlth- 
ont  yonr  knowing  It?"  He  answered:  "No;  It 


could  not."  He  states  that  the  four  passen- 
gers to  his  lett  would  have  prevented  bis 
seeing  a  boy  holding  on  to  tiie  "grab  handle** 
of  the  front  platform,  and  he  does  not  know 
whether  tbere  was  a  boy  so  holding  on.  This 
witneM  was  not  In  the  employ  of  the  defend- 
ant at  the  time  that  he  testifled.  He  had 
betti  a  conductor  fm:  flve  years  witbout 
causing  damage  to  perscm  or  proporty.  and 
had  left  the  service  and  had  gone  to  work 
for  a  cistern  maker. 

Perke  ia  a  motonnan,  who  was  In  charge 
of  car  No.  180,  which  was  coming  iqt  Baronne 
street,  and  had  reached  Gravier  stre^  two 
square  below  the  scene  of  the  accident; 
when  the  accident  occurred.  He  testlfles 
that  as  the  downcomlng  car,  being  car  185, 
was  leaving  Perdldo  street  he  saw  a  boy 
fall,  and  that  as  the  car  approached  him  he 
saw  another  boy  banging  to  the  side,  and 
called  to  him  to  get  ofF.  When  he  reached 
Perdldo  street,  be  slackoied  the  speed  of  his 
car  and  beard  somebody  say  "that  a  boy  bad 
got  his  1^  cut  off,"  and  some  one  took  the 
number  of  his  car.  Prester  was  the  con- 
ductor of  car  180.  He  also  testlfles  that  on 
reaching  Perdldo  street  tome  one  said. 
"That  was  the  car."  referring  to  car  180,  and 
that  he  then  learned  that  an  acddtmt  had 
happened.  He  also  testified  that  there  w^ 
boys  hanging  onto  the  car  that  passed  dovrn. 
This  wltnesa  had  likewise  left  the  dtfend- 
ant's  employ,  aft^  four  years  service,  with 
a  certificate  of  good  character,  and  was  work- 
ing elsewhere  when  he  testified.  It  Is  abun- 
dantly shown  that  the  car  by  which  the  in- 
jury was  Inflicted  was  brllilantly  Illuminated, 
with  an  electric  headlight  and  some  IS  incan- 
descent Uffhte  Indde.  and  It  Is  not  suggested 
tiiat  there  was  anytbbig  which  could  have 
prevented  the  boy  who  was  hurt  from  see- 
ing and  hearing  It  for  several  squares. 

Opinion. 

There  are  but  two  possible  hypotheses  as 
to  the  manner  In  which  the  accident  occur- 
red.—the  one  that  the  little  boy  walked  from 
the  "woods"  side  of  Baronne  street  toward 
the  rtvec  side,  and  that  he  crossed  the  de- 
feudant'B  uptown  track  In  safety,  and,  hav- 
ing made  one  step  onto  the  downtown  track, 
was  struck  by  the  car  on  that  track;  the 
oOiet,  that  he  and  his  brother  were  hanging 
on  by  the  "grab  handle"  of  the  front  plat- 
form of  the  car,  and  that  be  fell  off,  or  fell 
mider  the  wheel  after  he  bad  jumped  off. 
And  upon  neither  hypothesis  can  the  plaintiff 
recover.  Accepting  the  statement  of  the  lit- 
tle fellow  hlms^f.  and  taking  the  view  of  the 
testimony  most  fiivorable  to  the  claim  which 
la  made  on  his  behalf,  he  walked,  without 
stopping,  from  the  banquette  on  the  "woods" 
side  of  Baronne  street  nntn  he  collided  with 
the  car  w  was  strack  1^  it  The  moment 
before  he  took  the  one,  and  only,  step  which 
he  had  time  to  take  onto  the  defendant'a 
downtown  track.  It  waa  entirely  within  his 
sower  to  have  stopped;  and  It  was  not  to 
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lum  been  anttclpsted,  tn  view  of  &e  fact 
that  tbe  car,  blazing  with  light,  loaded  with 
passengers,  movlDg  at  the  rate  of  six  miles 
per  hour,  and  making  a  noise  that  coald  hare 
been  heard  a  square  w  two  away,  was  prac- 
tically on  him,  that  he  would  bare  taken  that 
one  step  whldi  plaeed  his  foot  baeath  the 
wbe^  nor  was  It  wltUn  the  Itmit  of  buman 
power,  after  that  step  had  been  taken,  to 
have  stopped  the  car  In  ttme  to  hare  avoided 
the  accidoit  since  the  accident  occurred  be* 
fore  a  seemd  step  conld  fMlow  the  first,  and 
there  Is  no  great  Interval  of  time  between 
the  steps  of  a  boy  of  13,  who  la  on  bis  way 
to  see  a  procession,  the  lights  of  which  are 
reddening  the  sky  Jnet  b^ore  blm. 

We  need  not  deal  with  the  theory  snggeet 
ed  on  behalf  ot  the  defense  that  the  boy  was 
one  of  those  who  had  been  hailing  on  the 
ear.  Nor  Is  It  necessary  that  we  shonld  en- 
ter Into  any  extended  diBcnsslon  of  the  sup- 
posed preenmptlon  of  negligence  arlidng  from 
the  fact  that  the  oondnctor  and  motormao 
did  not  know  that  the  accident  had  occurred 
and  failed  to  hear  the  calls  aftmrards.  It 
seems  to  us  to  be  reaaooably  certain,  not 
only  from  the  tratlmony  of  the  defendants, 
but  from'  that  of  the  plalntUTs,  wltnessot, 
that  the  boy  was  never  In  front  of  the  car, 
where  he  might  have  been  seen  by  the  motor- 
man,  but  that  the  point  of  collision  was  aft 
of  the  bumper  and  guard,  and  ]nst  ftnrward 
of  the  front  wheel.  As  to  the  calls  of  Stagno 
and  Mariu,  that  a  boy  had  been  ran  over, 
they  were  certainly  uttered,  not  only  after 
the  ftict  but  after  those  witnesses  bad  had 
tbne  to  realize  what  had  happened,  and  In 
the  meanwhile  the  crowded  car  was  speed- 
ing down  the  street  It  Is  not  surpri^ng, 
thwefore,  that  tbe  calls  were  not  heard  or 
understood. 

The  case  was  tried  In  the  district  court 
wlthoi^  a  Jury.  The  learned  Jndge  before 
whom  It  was  tried  reached  the  conclusion 
that  tbe  plaintiff  was  not  entitled  to  recover. 
We  are  of  the  same  opinion,  and  the  Judg- 
moit  te  accordingly  affirmed. 


(107  La.) 

RUSSBLL  T.  ALLEN  et  al.  (No.  13,9^.)i 
(Snpreme  Court  of  Louisiana.   June  17,  1901.) 

INJURT  TO  BMPI^TA— WARNING  OP  DANOSR 
— BVIDSINCB. 

1.  In  an  action  for  damsges  the  testimony 
Bhows  that  the  molding  machine  is  not  coosid- 
ercd  a  dangerous  macliiQe. 

2.  While  InstructioDs  shonld  be  given  to  all 
workmen  in  charge  of  machiues,  the  extent  of 
the  ioBtmctions  aud  the  warning  to  be  prudent 
are  to  be  gauged  by  the  necesuty  because  of 
danger. 

3.  The  onns  of  proof  Is  with  the  plaintiff. 
The  foreman  swore  that  he  did  not  put  plain- 
tiff in  charge  of  the  machine. 

4.  The  workman  who  had  diarge  of  the  ma- 
chine Just  previous  to  the  accident,  aud  who 
gave  up  his  diarge  to  tiie  plaintiff,  swore 
that  before  leaving  this  machine,  he  gave  fall 
iostrucUons  to  the  plalutlff. 


*  Bshnrlng  d»tad  Uuy  U,  lUH 


6.  All  the  wttnesses,  save  plalnliff,  testify 
that  It  was  a  matter  of  physieal  invossibilttr 
for  the  accidrat  to  have  happened  in  the  way 
alleged  in  [daintiff's  petition  and  as  he  claims. 

0.  The  witnesses  swore  that  the  wooden 
strip,  while  bdng  worked  through  the  molder, 
will  never  Jerk  back  Into  it  and  throw  th* 
baud  in  the  interior  of  the  molder  onto  th* 
blades  of  the  lower  cylinder. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court  parish 
of  Caddo;  Alfred  Dillingham  Land,  Judge. 

Action  by  Q.  H.  Russell  against  Alleu  & 
Currey.  Judgment  for  plaintiO:.  Defendants 
appeaL  Reversed. 

Thatcher  &  Wdah  and  Wise  ft  Herndon, 
for  appellants.  Alexander  ft  WUfclnaon,  for 
appellee. 

BREIAUX,  J.  FlalntifP.  In  his  own  rlgtat 
and  for  bis  mhior  son,  sues  to  recovsr  the 
sum  ot  97,610  for  tbe  low  at  three  flngen. 
while  the  lattat  (tbe  stm)  was  wwklng  Aw 
defendant  at  their  plaidng  mill  In  Bhrer^ort 
Plaintiff  avers  that  his  son  was  employed  as 
InmbOT  carrlCT  and  stacker;  that  he  wu 
ordered  by  the  toronan  to  assist  another 
young  man  In  oporattng  a  molding  macUnev 
which  was  dangerous;  tiiat  Its  appliances 
wa>e  not  ivoperly  protected,  to  the  aid  of 
preventing  the  bai^tenlng  ot  acddents;  that 
skilled  worionen  only  shonld  be  employad  In 
such  work:  that  bis  son  knew  nothing  about 
molding  noacbines,  and  had  always  previous- 
ly engaged  In  work  not  dangerous;  that  be 
was  put  to  work  wlliHnit  Instmctlons  re- 
garding the  dangerous  wra^c  he  waa  to  pa> 
form.  Defendants  answered  the  petltl<m, 
and  denied  all  of  plaintiff's  averments  of 
negligence,  and  specially  alleged  that  the  in- 
jury complained  of  was  caused  by  tiie  gross 
carelessness  of  idaintlff*s  son.  FlalntlCrB  son. 
the  injured  party,  was  In  his  eighteenth  year. 
H«  was  inexi>eriettced,  and  had  never  work- 
ed at  the  molding  machine  untU  a  few  min- 
utes before  the  accident  happened.  He  had, 
for  about  a  nxmth  and  a  half,  worked  for 
tbe  defendant 

One  of  the  employ^  of  tbe  defendant  tes- 
tlfles  that  on  the  morning  of  the  acddrat 
and  Just  prior  to  It  the  foreman  directed 
htm  to  call  on  the  son  of  the  plaintiff  to  as- 
sist him  in  carrying  strips  to  the  ripsaw. 
After  this  work  had  been  done,  and  tbe 
strips  prepared  for  the  molder,  th^  were 
taken  by  him  to  that  machine  to  be  m<dded 
Into  proper  shape.  The  molder  Is  a  machine 
operating  mostly  of  Itself.  The  workman 
at  the  molder  feeds  or  supplies  the  pieces  of 
timber.  This  Is  done  by  pushing  the  small 
pieces  or  strips  between  the  rollers.  He  (the 
workman)  stands  at  the  head  of  the  machine, 
and  the  feeding  is  done  by  pushing  tbe  strips 
between  the  rollers,  revolving  toward  tbe  In- 
strumnit  referred  to  as  knives,  bting  blades 
attached  to  heads  or  cylinders.  The  blade 
near  tbe  front  or  head  of  the  machine  trims 
and  smooths  the  top  of  the  strip,  and  gives  It 
shape  on  one  side,  and  the  other  head  or  <7l- 
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fndcr  to  near  tte  enA  of  the  maclilDe  and 
planes  the  lower  tide  of  tlw  atrip;  that  is, 
it  eats  and  makes  SBooth  tkt  lower  or  bo«- 
tom  smfiBce.  We  are  Informed  tliat  mally 
a  moldins  machine  has  four  beads  or  cytln- 
dm,— one  tn  front  and  another  at  the  tall 
eod,  aa  jsat  mentioned,  and  one  an  each  iMe. 
The  fnoctlona  of  tbe  side  heads  or  cyllndeni 
la  to  trim  the  sUes  when  socb  trimmlSK  Is 
deemed  necessary.  The  testimony  shows 
that  there  were  no  blades  on  the  side  cylin- 
ders, and  It  foUows  that  thev  were  not  tai 
operation  when  the  acddrat  happened. 
Only  the  front  and  rear  blades  were  in  oper- 
atioo.  Frutt  tbe  time  tbaX  tlw  roUera  dutch 
the  sllp^  with  which  they  are  snpt^ed  or  fed 
by  the  worianaan  In  fnmt  of  the  machine. 
Qotll  It  passes  throngb  the  machfaie,  ordl- 
narilj.  no  necessity  arises  to  touch  tbe  In- 
ternal part  of  tbe  machine.  The  molder  has 
a  board,  which  Is  known  as  the  "pressure 
board,"  that  Is  set  or  fixed,  stationary,  Im- 
medtatelj  above  tbe  knives,  and  extending 
beyond  them.  The  son  of  tin  plaintiff  took 
the  place  of  the  man  at  this  machine,  and 
alone,  without  expwlence,  undertook  the 
n-ork  of  operating  It  The  strips  which  were 
being  mn  through  the  molder  were  about  IS 
feet  in  length.  He  testified  tbat  tbe  one  whose 
place  he  took  put  one  strip  through  the  ma- 
chine in  hla  presence,  and  then  said  to  blm 
that  In  this  work  be  bad  to  run  three  or  four 
strips  through  tbe  machine,  and  then  to  step 
to  tbe  back  or  rear  of  the  machine  and  see  If 
the  striiis  were  smooth;  tbat  he  compiled  with 
this  Instruction,  and  while  In  the  rear  or  back 
of  the  machlae,  be  took  hold  of  the  strip  as 
It  was  being  Tev<^ed  oat  of  the  mtrider,  and 
while  he  bad  his  band  on  tbe  strip  the  ma- 
chine Jerked  tbe  atr^  back,  and  also  his 
hand,  throwing  It  onto  tbe  blades,  by  which 
his  band  was  neverelj  cut,— that  is,  be  was 
holding  Ihe  strip  with  bis  left  hand,  and  tbe 
machine  In  some  way  slipped  back  and  pulW 
ed  bis  hand  into  the  knlres  or  blades  before 
moitioned  as  being  at  the  tall  end  of  the 
machine. 

With  reference  to  the  employment  of  the 
plalntlfTe  son  at  the  molder,  and  as  to  the 
Instmctton  given  to  avoid  the  accident,  the 
testimony  Is  contradictory.  No  good  reason 
suggests  Itself  for  us  to  conclude  that  he 
should  not  have  undertaken  the  work  at  the 
molder.  A  fellow  workman  turned  tbe  work 
over  to  him  and  went  elsewhere  to  perform 
other  work.  This  was  done.  plaintUf's  son 
testifies,  with  tbe  knowledge  of  the  foreman. 
We  have  before  stated  tbat  tbe  testimony  re- 
garding the  instruction  was  couQictlng. 
Plaintiff  is  flatly  contradicted  by  tbe  young 
man  who  left  blm  In  charge  of  the  machine, 
as  Just  stated.  As  this  Is  an  important  point, 
we  deem  it  proper  to  dwell  at  some  length 
1900  the  facts,  of  which  this  is  a  summary: 
Just  before  the  accident,  Harry  Bryan,  a 
ftilow  wortman,  said  to  i^alntiff  that  be 
most  help  In  getting  some  strips  ready  for 
tbe  moMcr  machine;  that  tbe  foreman  said 


tbat  he  (pifllDtltf)  must  help  him  fBryan,  tbe 
fellow  workman).  Plaintiff  says  that  pass- 
ing by  the  foreman,  be  btqulred  of  him  If  be 
bad  given  tbe  order  as  stated  by  Bryan,  and 
that  the  fm-eman  answered,  "Yes."  Plain- 
tiff swears  tbat  be  and  Bryan  moved  strips 
from  13ie  ripsaw  station  to  the  molding  ma- 
chine' tbat  tbey  commenced  to  work  at  the 
machine,  and  immediately  after  Bryan  turn- 
ed over  the  work  to  blm  of  feeding  the  mold- 
er machine;  tbat  Bryan  dh^ed  him  to  rtm 
three  or  fo«r  of  the  strips  through  tbe  ma- 
chine, and  then  to  leave  the  front  and  step 
to  the  ba<A  of  the  machine,  and  see  if  tbe 
■trips  were  ot  the  required  smooOiness.  It 
was  In  doing  this  that  he  was  maimed  as  be- 
fore stated.  Plalntia  testlfles  that  he  did  not 
receive  any  special  Instrectlens.  Bryan,  on 
the  othMT  band,  tesUfles  that  be  gave  blm 
complete  instructions;  that  be  specially  point- 
ed out  every  part  of  the  machinery,  and 
warned  him  not  to  put  his  hands  near  the 
cylinder.  This  witness  said:  '1  showed  him 
bow  to  start  tbe  molder,  and  bow  to  stop 
It  and  bow  to  feed  it;  and  I  said  to  blm, 
'Georgi,  be  sure  to  keep  your  fingers  out  of 
tbe  feed  rolls.'  I  showed  blm  tbe  rolls  and 
the  heads.  I  said  to  him.  There  is  a  bead' 
(or  cylinder).  After  I  had  shown  him  all 
about  It  he  started  to  feed  tbe  molder,  and 
I  watched  him  run  two  or  three  pieces 
through'  tbe  machine,  and  I  went  to  the  shop- 
to  do  other  work."  BMdently,  the  Jury  did 
not  beUere  tills  witness,  and  did  believe 
plaintiff.  TUB  to  unnsnaL  We  will  state 
here  that  aB  tbe  wttneeses  agree  tbat  a  skill- 
ed workman  to  not  regoSred  to  operate  tbl» 
marine.  It  Is  not  consMCTed  a  dangerous 
machine,  and  no  witness  recalled  that  any 
accident  of  a  serious  nature  bad  ever  hap- 
pened while  operating  it  An  experienced 
mechanic  testified:  "I  have  taken  them 
younger  than  that  end  put  them  to  work  on 
moldera,  and  tbey  have  made  good  feeders. 
None  of  them  ever  lost  tbelr  Angen  while 
working  on  molders." 

This  brings  us  to  tbe  last  point  In  tbe  case. 
At  several  different  times  while  testifying, 
plaintiff  stated  that  at  tbe  moment  of  the 
accident  he  was  standing  behind  the  ma- 
chine; tbat  he  laid  bis  band  upon  tbe  strli^ 
of  wood  tbat  was  being  run  through  the  ma- 
chine to  see  If  it  was  smooth  enough.  His 
hand  was  Jerked  back  anu  thrown  against 
the  knives.  All  the  other  witnesses  who  tes- 
tified upon  the  subject  said  that  this  was 
not  possible,  and  gave  their  account  of  why 
It  was  not  possible.  As  this.  In  our  view,  is 
the  most  important  point  in  tbe  case,  we 
Insert  excerpts  from  their  t^mony.  L.  C. 
Allen,  one  of  tbe  defendants,  testified:  "I 
do  not  believe  that  bis  hand  could  get  Into 
tbe  cylinder  from  the  side  and  be  cut  In  that 
manner."  W.  S.  Currey,  the  other  defend- 
ant said:  "It  would  be  impossible  for  that 
piece  of  molding  to  be  Jerked  back  Into  the- 
machine.  There  Is  no  force  to  drive  It  back 
against  the  self^feedtng  apparatus,  and  tiie 
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Juudd  could  not  slip  Isto  the  Bpace  onto  the 
knlvea."  The  foreman  testified  tfaal^  after 
«tt  aperlence  of  some  15  years  In  handling 
those  machines,  he  nerer  knew  of  any  acci- 
dent, prior  to  this  one,  happening  to  the  feed- 
er of  the  machine,  and,  farther,  standing  at 
the  tall  of  th6  machine,  grabbing  the  utrtj^ 
with  the  left  hand,  It  would  be  absolutely 
Impoasllde  for  the  strips,  by  being  Jerked 
back,  to  draw  the  hand  Into  the  knives.  An- 
other foreman  of  the  def^dant,  In  answor 
to  the  question  whether  such  an  accident  was 
possible,  as  stated  by  plaintiff,  said,  "No,  air; 
that  Is  Impossible,"  and  gave  reasons  about 
similar  to  those  given  by  the  ottier  wltnessei. 
Xot  one  of  the  witnesses  testified  that  It  was 
possible  for  the  acdd^t  to  hare  happened 
in  the  way  mentltmed  plaintiff.  Tlicro 
was  no  attempt  made  to  rebut  the  testimony 
on  this  point  From  the  verdict  we  infer 
that  the  jury  concluded  that  in  any  event 
.the  defendants  v&6  liable^  and  that  this 
conclusion  la  baaed  upcm  the  theory  that 
plaintiff  was  not  properly  Instructed;  that  It 
makes  no  difference,  In  view  of  that  fact, 
whetbCT  plalntUTs  account  of  the  accident  ts 
or  Is  not  correct;  that  It  was  due  to  a  want 
of  instructions,  for  which  the  defendants  are 
liable  We  find  ourselves  unable  to  agree 
with  that  conclusion.  The  fact  that  plaintiff 
Is  contradicted  by  dtf endant^  foreman,  that 
he  Is  contradicted  by  his  teUow  workman, 
and  that  he  Is  contradicted  by  the  fftcta  re- 
garding the  possibility  of  receiving  a  womid 
In  the  nuumCT  he  states,  renders  it,  we  think. 
Impossible  to  reconcile  tbe  testimony  suffl* 
clently  to  support  a  Judgment. 

A  close  attention  to  the  Issue,  and  a  care- 
ful review  of  contradicted  statements  at  im- 
portant points,  results  in  forcing  upon  us  the 
conclusion  that  plaintiff  has  not  sustained 
his  cause  sufficiently  to  enable  us  to  affirm 
the  verdict  For  the  reasons  assigned,  the 
verdict  and  Judgment  of  the  district  court 
are  annulled,  avoided,  and  reversed,  at  the 
<:oat  of  plalndfl  In  both  courts. 


(107  La.) 

SaccesBlon  of  HILLER.    (No.  13,993.) 

(Supreme  Court  ot  Louisiana.    April  28,  1902.) 

ADMINISTRATION— FILING  TABLEAU— NOT  ICE— 
JUDGMENT  OF  HOMOLOGATION. 

In  tbe  publication  of  the  10  days'  notice 
of  the  filing  of  the  tableau  of  tbe  admiuistra- 
tor  of  a  succession  neither  the  first  nor  the 
i&Ht  day  of  tbe  publication  can  count,  and,  this 
notice  being  essential,  a  judgment  of  homolo- 
gation of  such  au  account  entered  up  on  the 
12th  of  tbe  month,  where  the  first  publication 
was  on  the  2d  of  the  month,  will  be  set  aside. 
(Srllabas  by  tbe  Court) 

Appeal  from  civil  district  court,  parish  ot 
-Orleans;  Thomas  G.  W.  Ellis,  Judge. 

In  the  matter  of  tbe  succession  of  Louisa 
ZtllUer.  From  a  Judgment  of  homologation, 
defendant  appeals.  Reversed. 

WilUnm  S>.  Benedict  and  O.  H.  Simpson, 
for  appellant   Dart  &  Keman,  for  appellee. 


PROVOSTT,  J.  The  law  provldea  that 
befwe  the  acconnt  of  tbe  administrator  of 
a  succession  can  be  homologated,  10  days* 
notice  of  its  flUng  must  be  glv«L  Olv.  Code, 
art  1064.  And  in  the  parish  of  Orleans  this 
notice  must  be  given  by  pubUcatloa  In  two 
newspapers,  published  one  In  the  Bngllah  and 
the  othw  in  tbe  Frenidi  language.  Act  of 
1888,  No.  VS.  p.  186;  Davidson  v.  Efouston. 
SD  La.  Ann.  482.  As  the  notice  Is  In  the 
nature  of  a  dtatton,  the  doctrine  of  the  case 
«r  Gatherwood  v.  Shepard,  80  La.  Ann.  67T, 
applies,  and  neither  the  first  nor  the  last  of 
the  10  days  can  count  The  notice  of  tbe 
filing  of  the  acconnt  in  this  case  was  pnb- 
llshed  the  first  time  on  the  1st  ot  AprU  In 
the  English  language,  and  on  the  2d  ot  April 
In  the  French  language^  and  the  account  was 
homologated  on  the  12th.  The  homologation 
was  therefwe  one  day  too  aoon.  ^nda  Is 
fatal  to  the  Judgment  of  homologation.  Tay- 
lor's Adm*rs  v.  Jeffries'  Adm'rs,  1  Bob.  1. 

It  Is  therefore  ordered,  «djn^:ed,  and  de- 
creed that  the  Judgmrait  appealed  from  be 
set  aside  and  annulled,  and  that  this  case  be 
remanded  tor  further  proceedings. 


(107  La.) 

CITY  OP  NEW  ORLEANS  v.  FREDER- 
ICKS et  al.    (No.  13,891.) 

(Supreme  Court  of  Louisiana.   April  28,  1902.) 

SUPREME  COURT— JURISDICTION— AMOUNT  IN- 
VOLVED—MUNICIPAL  CORPORA- 
TION—TAX SALE. 

On  Motioa  to  Dismiss  Appeal. 

Where,  in  an  action  for  the  recovery  of 
real  estate,  the  defendant  by  his  answer  denies 
tile  asserted  right  of  the  plaintiff,  and  in  tbe 
course  of  the  trial  exhibits  a  title  in  himself, 
and  at  the  same  time  disclaims  title  in  the 
laud,  but  insists  upon  hts  ownership  of  tbe 
buildings  atuated  thereon,  and  there  la  jndg- 
ment  rejecting  plalntiffi's  demand,  and  recog- 
nising defendant  as  the  owner  of  tbe  buildings, 
the  value  of  the  land  la  not  thereby  eliminated 
for  the  purposes  of  appeal,  and  a  motion  to 
dismiss  predicated  upon  that  theory  will  uot 
prerail. 

On  the  Merits. 

It  la  inadmissible  that  a  political  coroors- 
tion  exercising  governmental  functitws  snonld 
be  dispossessed,  by  means  of  a  tax  suit  against 
an  individual,  of  a  public  work,  not  upon  pri- 
vate property,  constructed  at  the  common  ex- 
pense, for  tbe  protectiou  of  the  lives  and  imp- 
erty  of  its  citizens;  and  it  is  a  matter  of  nn 
importance,  tor  the  purposes  of  such  a  qnes- 
tioD,  whether,  as  between  such  corporation 
and  other  governmental  authority,  saai  work 
has  or  haa  not  been  properly  located. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court  parish  of 
Orleans;  Fred  D.  King,  Judge. 

Action  by  the  city  of  New  Orleans  against 
Hugo  H.  Fredericks  and  others.  Judgment 
for  defendant  Fredericks,  and  plaintiff  ap- 
peals. Modified. 

Frank  B.  Thomas,  Asst  Olty  Atty.  (James 
J.  McLoughUn,  of  counsel),  tot  appellant 
Charles  Louque,  for  appellaib 
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MOKROB.  J.  The  dtj  ot  New  Orleuu 
siua  to  recover  certain  real  estate,  deecrUrad 
«■  *^  certsin  lot  of  groimd  dealgnated  the 
number  9,  and  situated  in  the  Seroith  mu- 
nicipal district  of  the  city  o£  New  Orleans, 
In  the  tract  of  land  known  as  'West  Bad,* 
and  fronting  on  the  revetment  levee  In  the 
■aid  Seventh  district,  and  measnrlnc  78  feet 
front  by  100  feet  in  depth  between  parallel 
Hues."  The  petition  alleges  that  the  propertr 
in  question  Is  worth  $2,000,  and  that  the  pe- 
doner  has  been  the  owner,  In  possession,  for 
more  than  10  jem;  that  notwithstanding 
the  fact  that  It  is  ptdMlc  property,  not  llaUe 
to  taxation.  It  was  erroneouBly  assessed  In 
the  name  of  Mrs.  Mary  Mnllen,  who  occnr* 
pied  as  lessee,  mider  a  lease  transferred  to 
her  by  M.  J.  Carroll,  who  had  leased  from 
petltlfmcr;  that  said  i^perty  was  sold  under 
the  eEToneotts  assessment  aforesaid  about 
Auxnst  7. 1896,  to  Hugo  Fredericks,  who  was 
put  In  possession  by  Judgment  of  the  civil 
district  court  in  June,  189T,  as  against  said 
lessee  Mrs.  Mullen,  and  with  reservation  o£ 
petitioner's  rights.  There  Is  a  prayer  for 
citation  of  the  board  of  assessors,  of  Hugo 
Fredericks,  of  Mm.  Mullen  and  h&e  hus- 
band, and  of  the  state  tax  collector,  and  for 
jo^ment  annulling  the  assessment,  sale,  and 
judgment  mentioned,  and  decreeing  petitioner 
to  be  the  owner  of  said  i^operty,  and  put- 
ting it  In  possession  of  the  same.  The  de- 
fmdant  Fredericks  excepted  on  the  grounds 
that,  the  petition  failed  to  disclose  the  title 
•  <f  the  city,  and  that  the  suit,  being  one  to 
annul  a  Judgment,  should  have  been  assigned 
to  tb&t  division  of  the  court  by  which  the 
Judgment  -was  rendered,  and,  the  latt»  ez- 
-ceptkm  having  been  maintained,  the  case 
was  transferred  to  that  division.  The  de- 
fendant Fredorlcks  th««upon  answered,  de- 
nying that  the  dty  bad  any  title,  and  doiy- 
ing  its  right  to  annul  a  Judgment  to  which 
it  was  not  a  party;  and  the  other  defendants 
pleaded  the  geiKral  issue.  In  the  course  oC 
the  trial  on  the  merits,  the  city  filed  an 
amended  petltton,  alleging  '^t  her  title  to 
this  prop^ty  was  acquired  reason  of  the 
fact  that  the  said  property  Is  a  part  of  the 
bottom  of  Lake  Ponchartraln,  having  been 
raised  to  the  surtace  In  the  constmcti^m  of 
the  protection  leree;  that  It  Is  far  beyond 
tba  Miore  Une  of  the  said  lake,  and,  being 
liart  of  a  public  levee,  constructed  for  pub- 
lic purposes  under  the  supervision  of  the  cl^ 
and  at  her  cost,  the  said  levee  being  built 
to  protect  the  city;  that  all  the  bottom  of 
the  lake,  whkli  was  raised  to  construct  the 
levee.  Is  the  property  of  the  city,  and  said 
lot  forms  a  portion  of  said  leree,  the  city 
having  no  written  title  thereto,  except  In  so 
far  as  tbe  creation  of  the  levee  board  and 
tiie  drainage  commission  may  be  ranridered 
as  such.'*  The  concluding  paragraph  of  tbe 
reasons  assigned  for  Judgment  by  tbe  Judge 
a  quo  reads  as  follows:  "The  city  has  shown 
no  title  to  the  property  described  in  the  pe- 
tition. Tbe  defendant  baa  shown  a  deed  of 
32So.-<! 


sale  to  the  oulldlngs,  not  to  the  land.  De- 
fendant's counsel.  In  argument,  disclaims 
ownership  of  the  land.  Upon  fiUng  a  written 
disclaimer,  Judgment  Is  rendered  In  favor  of 
defendant  for  the  bnlldlnga  rally,  reserving 
the  rights  of  the  drainage  board,  the  Orieans 
levee  board,  and  tba  city,  If  any  she  baa,  to 
bring  suit  and  have  It  decided  whether  or 
not  the  building  is  a  nuisance."  The  dis- 
claimer referred  to  was  duly  filed,  and  reads 
In  part!  "On  motlrai  of  Oharles  Louque,  at- 
twney  for  defendant;  and  on  suggesting  to 
the  court  that  the  defendant  disclaims  own- 
onblp  of  the  lot  sued  on,  fOr  Qie  reason  that 
tiie  same  Is  tbe  bottom  of  Lake  Ponchar- 
traln, and  Is  not^  as  such,  susceptible  of  pri- 
vate owiittsblp,"  etc.  And  tbereupim  Judg- 
ment was  entered,  rejecting  plaintUTs  de- 
mand at  Ite  costs,  and  recognizing  the  de- 
fendant Fredericks  as  the  owner  of  the  im- 
provements on  the  lot  In  qnestltm.  From 
this  Judgment  tbe  plaintiff  has  appealed,  and 
the  said  defendant  moves  to  dismiss  the  ap- 
peal on  the  ground  that  the  building  of  which 
he  was  recognized  to  be  the  owner  was  never 
worth  as  much  as  91,000,  that  It  has  been 
destroyed  by  fire,  and  that  thoe  is  nothing 
left  In  contestetlrai.  This  motion  Is  sup- 
ported by  affidavlte  filed  in  this  court,  show- 
ing the  value  of  the  building  to  have  been 
as  steted  In  the  motlmi,  though  they  do  not 
refer  to  Ite  destruction,  by  fire  or  ottawwlse. 
The  dty.  iqton  the  aOxa  hand,  has  filed  an 
affidavit  to  the  effect  that  the  property  claim- 
ed hi  the  petition  Is  worth  92,600. 

It  was  ^own  by  the  evidence  adduced  up- 
on tbe  trial  that,  between  1872  and  1874. 
the  dty  of  New  Orleans,  at  Us  own  expense 
and  with  material  obtained  from  the  bottmn 
of  the  hike^  bunt  a  levaek  something  over 
2,000  feet  In  length,  extending  westward  txom 
'a  point  near  the  month  of  the  new  canal,  and 
at  a  dlstence  of  800  feet  out  from  the  south- 
em  shore  of  lAke  Ponchartrahi;  the  idea  at 
the  time  being  to  extend  the  work,  and  to  do 
cotaln  Ofthw  work,  with  a  view  to  the  drain- 
age of  tbe  dty  and  to  its  protection  from 
hiundatirai.  The  scheme,  as  a  whole,  was 
abandoned,  and  little  or  nothing  more  was 
done  than  the  building  of  the  leree  In  ques- 
tUm,  which  Is  not  connected  with  the  shore  at 
dther  end,  and  Is  therefore  washed  on  both 
sides  by  the  waters  of  the  lake.  There  Is  no 
doubt,  however,  that  this  levee  has  been  un- 
der the  nduslve  contn^  and  administration 
of  the  dty  since  It  was  built,  and  in  the  ex- 
ercise of  that  control  the  dty  appears  to  have 
divided  its  two  edges  into  lots,  with  its  crown 
as  a  roadway  between  them,  and  the  wat», 
either  of  tbe  lake  proper  or  of  the  channd 
between  the  levee  and  the  shwe.  in  their  rear; 
tbe  particular  lot  here  in  conbvverfQr  belog 
upon  the  Inner  edge  of  the  levee,  and  dealg- 
nated as  "Lot  Xo.  8."  In  May,  1883,  the  city 
leased  this  lot  to  M.  3.  OarroU  for  26  years 
for  the  sum  of  $100,  and  for  the  further  ctm- 
sideratlon  that  Carroll  should  cause  to  be 
erected  thereon  a  building  and  other  Improve- 
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meats,  sccordtng  to  a.  plan  to  be  fomteliea 
by  the  city  surveyor,  which  building,  etc., 
were  to  become  the  property  of  the  city  at 
the  expiration  of  the  lease.  We  Infer  from 
the  evidence  that  GarroU  erected  the  building 
as  contemplated  by  his  lease,  and  he  appears 
to  have  sold  and  transferred  the  lease  and 
the  building  to  Miss  Minnie  Wilson,  who  In 
turn  sold  and  transferred  to  Mrs.  Mary  Mul- 
len. In  June,  1896,  the  property— ttiat  te  to 
say,  the  lot  as  heretofwe  described— was  sold 
to  Hugo  H.  Fredericks  by  the  state  tax  col- 
lector as  property  which  had  been  adjudi- 
cated to  the  state  for  the  state  tax  of  1890, 
and  later  in  the  same  year  BYederlcks  ob- 
tained a  writ  of  possession,  the  eiecutlon  of 
which  was  enjoined  by  Mrs.  Mullen,  who 
claimed  to  be  In  possession  as  the  transferee 
of  the  lease  to  Carroll.  There  was  judgment 
against  her,  which  appears  to  have  been  af- 
firmed by  the  court  of  appeals.  Thoreafter, 
In  May,  1897,  the  dty  of  New  Orleans  filed 
suit,  alleging  ownership  and  possession,  and 
praying  that  it  be  protected  by  Injunction, 
and  its  demands  were  also  rejected,  with  s 
reservation  of  its  "rights.  In  a  petitory  action 
or  In  a  proper  iffoceeding,  to  set  np  any  title" 
it  might  have.  Following  tftts,  Dennis  Oasey, 
claiming  as  sublessee  under  James  Mullen,  at 
a  rental  of  |150  per  year,  applied  for  an  In- 
junction to  maintain  him  In  possession,  and 
the  same  was  denied,  and  Fredericks  was 
presumably  put  In  possession.  The  city  Hiere- 
npon,  In  March.  1898,  brought  the  present  ac- 
tion. 

On  the  Motion  to  Dismiss  the  Appeal 

The  facts  disclosed  do  not  justify  the  dis- 
missal of  the  appeal,  since  the  auctions  of 
the  petition  and  the  aflldavlt  In  sur^rt  there- 
ot,  to  the  effect  that  the  property  claimed,  1. 
e.,  the  bnUdlng  and  lot.  Is  worth  $2,500,  are 
not  overborne  by  Ihe  affidavits  filed  on  behalf 
of  the  defendant  as  to  the  value  of  the  bnlM- 
Ing  alone.  The  fact  that  the  defendant.  In 
the  course  of  the  trial,  disclaimed  title  to  the 
lot,  cannot,  for  the  purposes  of  the  appeal, 
affect  the  question  of  the  value  In  dispute. 
Inasmuch  as  no  judgment  was  rendered,  and 
no  actlou  was  taken  by  the  city  whereby  its 
claim  was  curtailed  of  Its  original  propor- 
tions. "That,"  as  has  been  said  by  this  court 
In  a  somewhat  similar  case,  "was  only  accom- 
plished by  the  final  judgment,"  from  which 
the  appeal  has  been  taken.  Blacbe  v.  Alelx, 
15  La.  Ann.  60.  The  motion  to  dismiss  is 
tiberefwe  denied. 

On  the  M«-1ta. 

The  defendant,  who  claims  onder  a  tax 
title  based  upon  an  assessment  made  by  the 
board  of  assessors,  and  under  a  sale  made  by 
the  state  tax  collector  for  the  parish  of  Or- 
leans, is  hardly  In  a  position  to  deny,  what- 
ever may  be  the  fact,  that  the  property  In 
question  Is  within  the  limits  of  this  parish, 
and  hence  within  the  limits  of  the  city  of 
New  Orleans.  The  city  acted  either  upon 


tiiat  hypothesis,  or  upon  some  other  basis  of 
actual  or  assumed  right,  when  it  built  and 
took  poaeeeshjn  of  the  pnUlc  work  of  which 
that  property  formed,  or  was  made,  part. 
Whether  the  city  required  the  permission  of 
any  oth^  authoHty  to  build  a  levee  In  Lake 
Ponchartraln,  to  protect  itself  from  inunda- 
tion, or  whether  it  did  not,  Is  a  question  of 
no  importance  here.  The  facts  are  that  the 
levee  was  built  for  the  purposes  stated;  that 
it  was  a  public  work.  In  the  actnal  posees- 
sl(»i  at  the  city  authorities  as  rach;  and  that 
It  was  not  subject  to  taxation.  Hence  there 
could  have  been  no  valid  sale  of  lot  0  for 
taxes.  But  the  original  lenee  of  the  lot  bad 
an  Interest  In  the  buildings  tha«on,  up3n 
which  he  was  liable  tor  assessment,  as  upon 
any  other  pn^wrty;  and,  when  the  original 
lessee  transferred  that  interest,  it  became  lia- 
ble to  assessment  as  the  property  of  the 
transferee,  and  to  sale  tor  the  tax  assessed, 
and  there  was  no  reason  why  the  defendant 
Fredericks  should  not  have  become  the  own- 
er as  a  purchaser  at  such  sale.  This  was. 
however,  a  matter  which  dfd  not  partlculariy 
ciHicem  the  city,  and  It  only  in  so  far  as 
the  tax  deed  piurports  to  convey  the  land, 
and  In  so  far  as  there  kas  been  a  denial  of 
the  city's  authortty  vb  the  administrator  of  a 
public  work.  If  not  as  owner  and  lessor,  aat 
It  has  any  rIgM  to  complain,  since  the  pur- 
chaser of  the  bufldlngr  acquired  no  greater 
rights  as  to  the  land  than  the  owner  of  the 
building  had  possessed  undw  his  contract 
with  the  city.  To  the  extent  stated,  however, 
the  city  has  a  right  to  complain.  Nor  do  we 
think  that.  In  determining  as  to  the  merits 
of  the  complaint  which  has  been  made,  ft  is 
necessary  that  either  the  levee  board,  the 
drainage  C(HnmIsslon,  or  any  other  authority 
need  be  made  party  to  the  lltigatioo.  Those 
who  are  not  made  parties  wffl  not  be  affected 
by  the  Judgment.  It  Is  wrfficlent  for  present 
purposes  that  we  takfe  the  case  as  we  find 
It;  and,  so  taktng  It,  we  hold  It  to  be  Inad- 
missible that  a  polltlca!  corporatitm,  exercis- 
ing govermnesitfll  functlona,  should  be  dis- 
possessed, by  means  of  a  tax  suit  against  an 
Individual,  of  a  public  work,  not  on  private 
property,  constructed  at  the  common  expeose, 
for  the  protectl<m  <a  the  Una  and  proper^ 
of  its  citizens. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
annulled,  avoided,  and  reversed.  In  so  far  as 
It  rejects  the  demand  of  the  ikalntlff  to  be 
put  In  possession  of  "lot  No.  situated  in  the 
Seventh  municipal  dlstritft  o*  t*e  city  of  New 
Orleans,  in  the  tract  of  lazid  known  as  'West 
End,"  and  fronting  on  revetment  levee  In  said 
district,  and  measuring  75  feet  front  by  100 
feet  In  depth  between  parallel  lines,**  and 
that  there  now  be  judgment  In  favor  of  the 
plaintiff,  annnlllng  and  avoiding  tbe  adjudi- 
cation of  said  lot,  as  made  by  Blayney  T. 
Wnlahe,  state  tax  collectOT,  to  Hugo  H.  Fred- 
ericks, upon  the  10th  day  of  June,  1896;  and 
tt  Is  further  ordered  that  the  plaintiff  be  put 
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ta  poasesslon  of  said  lot,  subject  to  the  rights 
of  the  defendant,  the  said  Hugo  H.  Fred- 
erics, as  ovner  of  the  bnlldlngs  thereon, 
with  respect  to  which,  and  to  all  other  mat- 
ters, save  coats,  said  Judgment  Is  affirmed, 
it  ts  further  ordered  and  adjudged  that  said 
defendant  pay  the  costs  In  both  courts. 


a07  La.) 

STATE  T.  STAFFORD.    (No.  14,»40.) 
iStqveiue  Court  of  Louisiana.   April  28,  1902^) 

CRIfflNAI,  LAW— APPBALr-aBCORD-AliSND- 
MENT. 

L  There  was  no  hill  of  exceptione  and  no 
assignmeut  of  errors,  and  the  inspection  of  the 
xecord  shows  no  error. 

2.  The  fact  that  the  defendant  was  asked 
bj  the  trial  Judge  It  he  had  any  statement  to 
make  prior  to  aoifeence  was  made  to  appear 
of  record.    The  mlmitoB  amended  none 

pro  tunc.  The  part  of  the  record  In  whidl  it 
appears  was  supplied  through  certlorarL 

iSrliabns  by  the  Ooort.) 

Appeal  from  judicial  district  court,  pariah 
of  Bo88l»;  John  Thomas  Wattdns,  Judga 

Wairen  Stafford  was  convicted  oC  murder, 
and  he  appeals,  Afiirmed, 

Joe  H.  JfAnston,  for  appellant  Walter 
GuloB.  Atty.  Oen.,  and  T.  T.  Land,  Dlst 
Atty.  (Lewis  Oolioiif  of  counsel),  for  the 
State. 

BREAUX,  J.  On  the  27th  day  of  Jan- 
uary, 1902,  an  Indictment  was  fonnd  against 
the  defendant,  charging  him  with  boring 
mnrdered  Delia  Stafford.  He  was  tried  by 
a  Jury,  and  found  guilty  as  charged,  and 
sentenced  to  soffer  the  extreme  penalty  of 
the  law.  No  bill  of  exceptions  was  taken, 
and  no  assignment  of  errors  was  filed. 

After  the  record  had  been  filed  here,  an 
examination  found  that  it  did  not  ai^ear  of 
record  that  the  defendant  had  been  aaked 
the  presiding  Judge,  prior  to  delivering 
his  sentence,  if  he  had  any  statement  to 
make  why  sentence  should  not  be  passed  up* 
on  him.  To  supply  this,  a  writ  of  certiorari 
was  applied  for  by  the  attorney  general,  and 
was  Issued  by  this  conrt.  The  district  attor- 
ns of  the  district  filed  a  rule  (after  the  cer- 
tinnri  had  issued)  on  defendant  and  his  at- 
torney to  show  that  t2ie  accused  was  asked 
by  the  trial  Judge  before  sentence,  "if  be 
had  anything  to  say  why  Judgment  should 
not  be  pronounced  against  blm,"  and  he  ask- 
ed that  corrections  In  the  minutes  be  made 
accordingly.  The  defendant  answered  this 
role,  and  denied  that  the  question  had  been 
asked,  and  averred  that  Justice  could  not  be 
done  without  granting  him  a  new  trial.  The 
trial  Judge,  In  answer  to  this  rule,  and  in 
compliance  with  the  writ  of  this  court,  said 
that  in  open  court,  Jnat  prior  to  sentence,  he 
asked  Warren  Stafford  whether  he  had  auy- 
tblng  to  say  why  the  sentence  of  the  court 
should  not  be  passed  on  him.  He  further 
answered  that  he  ordered  an  amendment  of 
the  mhiutes  so  as  to  show  this  fact  nunc 


pro  tunc.  Evidence  was  taken  on  trial  of  a 
rule  to  correct  the  minutes.  Several  witnesses 
were  examined,  and  It  was  shown  that  the 
question  was  asked  as  stated  by  the  Judge 
a  quo.  Before  this  court,  the  defendant, 
through  counsel,  urges  that  the  proceedings 
had  with  the  view  of  correcting  the  min- 
utes are  Invalid,  because  the  Judge  a  quo 
did  not  determine  or  make  the  rule  final; 
because  the  answer  of  the  Judge  a  quo,  re- 
ferred to  above,  and  his  affidavit  are  ex 
parte  and  were  prepared  and  sworn  to  In 
Webster  pariah  three  days  before  the  rule 
was  tried;  because  no  Issue  has  been  de- 
cided. 

Before  taking  up  these  grounds,  we  will 
state  that  the  purpose  of  the  court  was,  in 
a  case  of  this  gravity,  to  comply  vrith  every 
formality,  usual  or  unusual.  We  find  this 
rule  laid  down,  In  so  far  as  our  r^earch 
went  only  In  1  Archb.  Cr.  Prac.  &  PI.  (7th 
Ed.)  note  p.  676,  viz.,  **ln  capital  cases,  be- 
fore Judgment  Is  pronounced  upon  the  de- 
fendant. It  Is  necessary  that  he  should  be 
asked  by  the  clerk  or  the  court  if  he  has 
anything  to  say  why  Judgment  should  not  be 
pronounced  on  him,  and  It  la  material  that 
this  appear  on  the  record  to  have  been  done." 

Betuming  to  the  objections  here  urged  by 
the  defendant,  we  tliink  It  sufficiently  ap- 
pears by  the  return  that  the  rule  was  made 
final  by  the  Judge  of  the  district  court  by 
ordering  the  minutes  to  be  corrected,  and 
In  his  return  under  oath  the  Judge  said  in 
substance  that  the  formality  had  been  com- 
plied with  originally,  and  that  the  proper  en- 
try had  not  been  made  by  the  clerk.  But 
defendant.  In  addition,  sets  up  that  no  issue 
has  been  dedded.  The  only  Issue  was  wheth- 
er the  facts  warranted  a  correction  of  the 
mlnntes  nunc  pro  time.  To  this  the  Judge  a 
quo  returned  an  affirmative  answer.  The 
Judge  said  upon  his  return  that  the  facts  war- 
ranted the  correction.  The  defendant  further 
takes  the  ground  that  the  proceedings  were 
had  prematurely  and  ex  parte.  True,  the 
Judge  prepared  his  answer  lu  anothor  parish  of 
bis  district  but  hi  this  and  in  the  other  com- 
plaints In  this  connection  we  have  not  found 
ground  to  set  aside  the  verdict  and  sen- 
tence. We  have  examined  the  record  care- 
fully, and  have  weighed-  the  Issnes  before 
us.  There  Is  no  ground  upon  which  we  can 
possibly  grant  relief. 

The  law  and  the  evidence  being  for  the 
state  and  agabist  the  defendant  the  Judg- 
ment appealed  from  is  affirmed. 


a07  La.) 

PEBKINS  V.  tiArEYRONNIE.     (No.  14,420.) 
(Supreme  Court  of  Louisiana.   April  28,  1902.) 
COURT  OF  APPEAL-JURISDICTION. 

Query— Where  the  principal  and  surety  on 
a  conventional  bond  are  joined  as  defendants 
in  a  case  in  which  judgment  is  aahed  against 
the  principal  io  a  sum  exceeding  $2,000  and 
against  the  priucinal  nnd  surety  in  solido  for 
a  sum  less  than  $2,000  (the  surety's  obligation 
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under  the  terma  of  the  bond  being  less  Hum 
S2,000)  aud  In  which  case  a  Jndnnent  is  ren- 
dered against  the  principal  and  saretr,  In 
aoMo,  tat  9890,  to  which  appellate  court— «a- 
pmne  or  court  of  appeal — mast  the  appeal 
taken  hy  the  suret?  be  carried?  BtUt—To  the 
court  of  appeals. 
(Syllabus  bj  the  Coart) 

Oertlfled  trom  the  conrt  of  KpffeaJM,  peHA 
of  Orleans. 

Action  by  Robert  X  Perkins  against  Jean 
LoiKyroniile  and  otliers.  Judgment  for 
plaintiff,  and  Lapeyronnle  appeals  to  the 
court  of  appeals.  Question  certified  to  the 
snpreme  coart 

BLANCHARD,  J.  Samnel  J.  Humphry 
was  the  secretary  of  the  Jeffrason  BnlUtlng 
Homestead  Association  and,  as  sncb,  garu 
btmd  for  the  falthf nl  discharge  of  his  duties 
In  the  sum  of  f 1,000,  with  J.  U.  Lapeyronnle 
as  surety.  The  association  vent  Into  the 
bands  of  a  receiver.  The  latter  Instituted 
suit  against  Humphreys  and  Lapeyronnle, 
allejtlug  a  breach  of  the  bond  on  the  part 
of  Humphreys  and  consequent  damages  to 
the  association  In  the  sum  of  90,000.  Judg- 
ment vas  prayed  tat  against  Humphreys  In 
the  sum  of  $6,000,  and  against  the  surety, 
Lap^ronnle^  in  scdldOb  to  the  extent  of 
91.000— the  amount  of  the  bond.  There  was 
judgment  In  favor  of  the  plaintiff  and  against 
Humphreys  and  Lapeyronnle  In  soUdo  for 
$800.  The  surety  applied  for  and  obtained 
nn  order  of  appeal  to  the  court  of  appeals 
for  the  parish  of  Orleans  and  duly  lodged 
the  record  of  appeal  In  that  court  It  does 
not  appear  that  any  appeal  to  any  court  was 
taken  by  Humphreys,  nor  has  the  plaintiff 
ap^l«d  anywhere  to  bare  the  amount  award- 
ed him  tatcreased. 

tUx  propria  mota  the  Judges  of  the  court 
of  appeals  raise  a  question  as  to  the  Juris- 
diction of  their  conrt,  and  propound  the  fol- 
lowing: "Where  the  principal  and  surely 
on  a  conrmtlonal  bond  are  Joined  as  defend- 
ants in  a  case  In  wblch  Judgment  le  prayed 
tar  against  the  principal  In  a  sum  acced- 
ing 92,000  and  against  the  principal  and 
Rurcty  In  solldo  for  a  sum  less  than  $2,000 
(the  surety's  obligation  under  the  terms  of 
the  b«d  being  less  than  $2,000)  and  in 
which  case  a  Judgment  Is  rendered  against 
the  principal  and  surety  in  solldo  for  $390, 
to  which  appellate  court— aupreme  or  court 
of  appeals— must  the  appeal  taken  by  the 
surety  be  carried?"  We  answer:— to  the 
court  of  appeals,  whose  Jurisdiction  extends 
to  all  cases,  civil  or  probate,  where  the 
matter  in  dispute  or  the  funds  to  be  dis- 
tributed sball  exceed  one  hundred  dollars, 
oxcluslve  of  Interest,  and  sball  not  exceed 
$2,000.  exclusive  of  Interest  Const  1808. 
art  08.  Quoad  the  surety,  the  suit  was  on 
the  bond  for  $1,000,  alleging  breach  thereof 
by  the  principal.  From  the  bond  sprang  the 
obligation  in  solldo  of  the  principal  and  sure- 
ty to  the  axtent  that  th^  therein  bound 


themselves.  The  Judgment  was  for  an 
amount  wlthhi  the  bond.  In  scdldo  against 
the  signers  thereof.  One  of  the  Jud^oit 
debtors,  to  wit^-Hmuphreys,  the  principal 
on  the  bond,  as  against  whom  a  sum  was 
ahw  demanded  over  and  above  and  b^nd 
the  bond,  does  not  ^»ieal.  So  far  as  he  la 
concerned  the  amount  claimed  of  him  in  ex- 
cess of  the  bond,  and  outside  of  it  was 
rejected  and  the  ptointiCF  acquiesces.  So  far 
as  Judgment  was  awarded  against  Um  with- 
in the  limit  of  the  bond,  he  acqulesceB.  We 
are  not  to  assume  either  may  yet  appeal 
The  status  of  the  case,  then,  as  It  appeani 
on  appeal  is  one  upon  the  bond,  which  Is 
tot  91f00l^  and  for  an  amount  aa  to  which 
no  one  complains  but  the  surety,  who  Is 
appellant,  and  wbo  could  not  have  been  sued 
and  was  not  sued  for  on  amount  beyond 
the  appelate  Jurisdiction  of  the  conrt  of  ap- 
peals. *'Bnt,'*  It  might  be  asked,  'niad  the 
plaintiff  appealed  where  would  his  appeal 
have  been  tak^r*  We  answer,  to  this  court 
as  to  tile  9.t,000  be  claimed  from  Hum- 
phreys, and  to  the  court  of  appeals  as  to 
the  91*000  be  claimed  from  Lapeyronnle  in 
solldo.  In  which  event  the  court  of  appeals 
would  have  postponed  action  upon  Its  branch 
of  the  appeal  until  this  court  had  acted, 
and  then  have  been  guided  in  its  Judgment 
by  the  actl<Hi  taken  In  the  case  against 
Humphreys  here.  It  for  Instance,  on  such 
an  appe^  this  court  decided  Humphreys 
was  due  nothing  to  plaintiff.  It  would  fol- 
low that  the  court  of  aroeals  would  enter 
up  a  Judgment  of  release  favor  ot  Hum- 
phreys' surety,  wbo  was  sued  tm  the  bond, 
as  to  wfaldi  tho  supMior  court  had,  neces- 
sarily, decreed.  In  releasing  Humphreys,  no 
breach.  If  Humphreys  had  appealed,  bis 
appeal  would  have  come  to  this  court  be- 
cause he  was  sued  for  more  than  $2,(KM)— a 
sum  beyond  the  Jurisdiction  of  the  conrt  of 
appeals.  The  appeal  of  his  codeTendant 
sued  for  lees  than  ^000,  would  go  to  the 
conrt  of  appeals  and  there  await  the  action 
to  be  taken  by  this  court  on  the  Humphreys' 
appeal.  Thus,  a  conflict  of  Jurisdiction 
would  be  avoided,  and  each  court  would 
entertain  the  api)eal  as  to  which  its  Juris- 
diction attached  under  the  authority  of  the 
constitution.  It  Is  only  In  cases  where  there 
is  an  appeal  from  a  Judgment  rendo^  on  a 
reconreutlonal  demand  that  the  appeal  lies 
to  the  court  having  Jurisdiction  of  the  main 
demand.  Const,  art  05.  We  cannot  stretch 
the  authority  of  this  article  to  give  this 
conrt  Jurisdiction  of  an  appeal  on  an  orig- 
inal demand  for  less  than  $2,000  against 
one  defendant  because  of  the  fact  that  his 
codefendant  is  sued  for  a  aum  exceeding 
$2,000,  even  though  the  obligation  of  the 
former  be  dependent  on  a  case  being  made 
out  against  tbe  latter.  If  it  be  said  that 
the  plaintiff  and  Humplireys  have  both  the 
right  of  devolutive  appeal  for  12  months 
from  tbm  date  of  the  Judgment  In  Uw  court 
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b^w;  that  one^  or  the  other,  or  botb,  may 
exerdfle  this  right  and  bring  the  appeal  tu 
this  court;  and  that  this  court  may  render 
a  judgment  on  such  appeal,  as  between  the 
plaintiff  and  Humphreys,  different  from  the 
one  which,  meanwhile,  the  court  of  appeals 
may  have  rendered  between  the  plaintiff  and 
the  surety  Lapeyronule  on  the  appeal  taken 
to  It  by  the  latter,  we  answer  that  while 
this  is  possible  it  Is  not  probable,  and  even 
though  this  should  be  the  case,  the  surety 
will  have  had  "his  day  in  court"  before  the 
tribtinalB,  original  and  appellate,  appointed 
by  the  laws  oC  his  country  to  determine  his 
liability  vel  non,  and  would  not  be  in  a 
position  justly  to  complain  that  the  judg- 
ment of  the  court  of  appeals  as  to  him  is 
res  adjudicata.  If  It  would  be  such  were 
he  cast,  so  It  would  be  such  were  the  plain- 
tiff cast  on  the  appeal  to  the  court  of  ap- 
peals. In  such  case,  of  appeal  by  Lapey- 
ronnle  to  one  court,  and,  later,  of  appeal  by 
Humphreys  or  the  plaintiff  to  another,  tbu 
Appropriate  tribunal,  vested  with  jurisdic- 
tion by  the  constitution  according  to  the 
amount  sought  to  be  enforced  against  each 
defendant,  will  have  sat  upon  the  two 
branches  of  the  case  and  reached  judicial 
determination  of  the  issue  submitted  re- 
spectively. It  may  be  an  luToIved  situation, 
an  awkward  arrangement,  and  it  appears  to 
be  such,  but  for  this  the  constitution,  not 
this  court,  nor  the  court  of  appeals.  Is  to  bu 
held  responsible.  The  conclusion  herelu 
reached  as  to  the  jurisdiction  of  the  court 
of  appeals  Is  supported  by  Ylllars  t.  Falvre, 
36  lA.  Ann.  898.  401.  There  defendant 
Falvre  and  his  surety  and  codefendant  Math- 
ews were  sued  in  solido  for  $900  on  a  bond 
for  that  amount  executed  to  obtain  the  re- 
lease of  some  property  of  Palvre's  which 
had  been  sequestered  In  a  former  proceeding, 
and  In  the  same  suit  plaintiff  asked  a  fnr- 
tlier  judgment  against  Paivre  IndlTldually 
for  $3.(100.  Plaintiff  having  been  cast,  an 
appeal  on  the  whole  case  was  prosecuted  to 
this  court  On  the  suggestion  of  want  of 
jurisdiction  over  the  demand  for  $900  against 
Mathews,  the  surety,  the  court  said  Math 
ewB  could  not  be  held  tor  more  than  (900, 
and  the  amount  Involved  as  to  him  was  un- 
questionably the  test  of  jurisdiction  on  ap- 
peal as  to  his  Interest  In  the  litigation.  It, 
therefore,  dismissed  the  appeal  In  so  far  as 
It  concerned  the  judgment  In  favor  of  Math- 
ews. 

It  is  ordered  that  the  court  of  appeals  for 
the  parish  of  Orleans  assume  Jurisdiction  of 
the  instant  case  and  proceed  to  the  detet- 
mlnatlon  thereof. 


a07  La.) 

WATT  T.  WILLIAMS.    (No.  14,255.) 
(Snpreme  Court  of  Lonisianii.   AprU  28,  1902.) 

SALE  OF  LAND— BRBACH  OP  CONTRACT-DAM- 
AOBS— ATTACHMENT-CURATOR'S  FEE. 

1.  Defendant  had  written  to  s  real  estate 
agent,  informing  him  of  his  williDgnesii  to  sdl 
a  tract  of  land  at  a  stated  price.    Two  yean 


afterward,  without  cotumuuicatiag  with  iIp- 
feudant,  and  when  It  waa  apprehended  by  this 
agent,  who  informed  plalntaff  that  there  was 
reason  to  infer  that  he  (defendant)  would  not 
accept  the  price  offered,  the  agent  undertook 
to  sell  the  property  and  bind  the  defendant, 
although  he  had  not  been  specially  aathorized 
to  sell  the  property.  When  aefendant  received 
the  letter  Informing  him  of  the  action  of  the 
real  estate  agent,  ne  did  not  approve  or  de- 
dine.  Shortly  afterward  It  became  known 
from  defendant  that  he  waa  not  willing  to  sell 
at  the  price  offered.  Plaintiff  bad  not  deposit- 
ed the  whole  amount  of  the  price.  He  with- 
drew the  amount  deposited,  which  was  lesM 
than  the  price,  and  plaintiff  afterward  sought 
to  buy  other  lands.  Having  failed  in  the  see- 
oud  attempt  at  buying  lands,  he  sought  to  hold 
the  defendant  In  damages.  This  claim  for 
damages  is  too  speculative  and  uncertain  to 
eerve  as  a  valid  basis  for  a  Judnnent.  Plain- 
tiff acquired  no  title  to  the  land  he  claims  to 
have  bought  from  defendant,  for  plaintiff  never 
acquired  a  title  to  the  land. 

2.  The  fee  of  the  curator  appointed  to  repre- 
sent defendant  in  the  attachment  proceedings, 
as  Qzed  by  the  district  judge,  Is  not  too  large, 
and  under  a  special  statute  the  curator's  i:ee 
may  be  increased  to  an  amount  corresponding 
wiuL  the  value  of  the  services, 

(Syllabus  by  the  Cktnrt.) 

Appeal  from  judicial  district  court,  parish 
of  Calcasieu;  Kdmund  Denis  Miller,  Judge- 
Action  by  John  J.  Watt  against  D.  B. 
Williams.    Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Gline  ft  GUne,  tot  appellant  8.  D.  Bead, 
curator  ad  hoc,  tot  appellee  WUllsms.  J. 
W.  Bryan  and  B.  P.  WUllams,  Intervening 
appellees. 

BRBAUX,  J.  Plaintiff,  aUeglng  that  de- 
foidant  (ailed  to  carry  out  his  contnct  as 
vendor  of  land  he  claims  to  have  pnrchaaed 
from  him,  sues  him  to  reeover  f8,240  as  dam- 
ages. The  alleged  price  of  the  land  Is  $1,600. 
and  August,  In  the  year  IBOO,  the  date  of 
the  purchase.  We  are  Informed  by  the  rec- 
ord that  D.  B.  WlUlami,  who  la  a  dtisen  of 
and  resides  In  Great  Britain,  sold  the  land 
through  the  agency  oC  a  real  estate  firm  of 
Jennings,  La.;  that  In  a  letter  from  his  home 
In  Great  Britain,  addressed  to  this  firm,  bear- 
ing the  date  of  January  28,  1898,  WUllams 
Infwms  this  firm  that  he  cannot  accept  96 
an  acre  for  the  one-fonrth  mentioned  In  tlie 
letter  which  he  had  rec^ved  from  the  real 
estate  firm,  but  that  If  he  could  get  $5  an 
acre  tot  the  half  section  In  <me  payment 
dear  to  himself  he  would  aell,  otherwise  he 
wanted  at  least  96.60  an  acre  tm  the  north- 
east quarter  ot  the  tract  with  the  usual  con- 
ditions, and  97.60  an  acre  for  the  southeast 
quarter,  and  adds  (copying  verbatim  from  ttie 
letter),  "Kindly  list  these  prices."  Havhig 
left  England,  and  being  In  Canada,  he,  9n 
April  8,  18981,  again  wrote  to  this  firm,  In- 
closing his  address  In  case  the  real  estate 
firm  wished  to  communicate  with  him  In 
regard  to  the  sale  of  his  land.  In  this  let- 
ter he  describes  his  land  as  tbe  "B.  Sec. 
30.  T.  7  8."  Plaintiff  states  that  upon  thU 
antiiorlty  tbe  real  estate  firm  entered  the 
land,  but,  owing  to  depressed  conditions  at 
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the  time,  this  flrm  obtained  no  offers  for  tbe 
land  at  tbe  price  fixed  by  Williams  until 
August,  1900,  When  the  price  was  offered  by  it 
to  plaintiff,  "Watt,  In  a  letter  by  It  to  Watt, 
stating  that  In  loohlng  over  Its  correspon- 
dence with  David  WUUams  It  found  that  It 
set  forth  In  Its  last  letter  to  It  (the  letter 
last  referred  to  by  us)  in  r^ard  to  the  half 
section  that,  If  lie  could  get  96  an  acre  caati 
net  to  him,  be  would  sell,  otherwise  that  he 
asked  as  the  price  of  tbe  northeast  quarter, 
^50  and  the  southeast  quarter,  $7.50  per 
acre,  on  the  usual  terms.  The  flrm,  in  this 
letter  to  Watt  aald  It  supposed  that  tbe 
terms  would  be  one-third  cash,  balance  In 
one  and  two  years  at  8  per  cent  Interest 
It  also  states  that  It  had  not  written  to  defend- 
ant WUUams,  In  accordance  to  promise  made 
to  plaintiff,  Watt  (to  quote  from  the  let- 
ter), "because  he  e«tatnly  wUl  take  do  less 
for  It  now,  and  the  chances  are  about  nine 
to  ten  that  if  we  write  him  be  will  put  that 
land  at  ten  dollars  an  acre,  as  It  has  been 
some  time  since  he  wrote  oa,  while,  on  the 
other  hand,  if  you  would  be  wllliDg  to  close 
at  these  prices,  we  could  dose  the  deal,  and 
he  would  be  obliged  to  make  the  deed."  In 
a  few  days  Watt  answered,  and  said  that  he 
was  wilting  to  take  the  land  at  $5  an  acre 
for  the  east  one-half,  and,  three  days  after, 
the  firm  In  question  wrote  to  WUUams,  the 
defendant  that  It  had  sold  the  half  sectlmi 
of  land  to  plaintiff,  Watt  for  tbe  price  men- 
tioned In  the  tatter's  letter,  and  requested 
Williams  to  make  out  the  deed,  and  send  it 
to  one  of  the  banks  at  Jennings,  or  direct 
to  It  (tbe  flrm),  and  upon  Its  receipt  It  would 
be  signed  by  the  buyer;  that  It  held  the 
amount  of  ftte  price.  This  flrm  added  in  this 
lettw:  "The  China,  neighborhood  [In  which 
this  land  Is]  looks  rather  deserted  on  ac- 
count of  the  failure  of  the  ^providence  rice' 
for  so  long.  A  great  many  of  these  people 
had  left  that  country,  and  moved  to  Jen- 
nings, onto  lands  that  are  Irrigated.  Hope 
that  you  will  attend  to  this  at  once,"— and 
Instructions  were  given  regarding  stamps  re- 
quired on  the  deed.  Defendant  swore  that 
he  had  received  a  letter  about  June,  1900, 
from  the  real  estate  flrm,  stating  that  tfa^ 
had  received  $5  an  acre  from  Watt  for  the 
premises  described,  and  that  It  was  on  de- 
IK>sit  In  the  bank,  but  did  not  say  that  It 
had  been  placed  In  his  (defendant's)  name. 
Tbe  China  (not  Asiatic  China,  but  China  16 
mfles  northwest  of  Jennings)  referred  to  In 
the  letter  was  not  unknown  to  the  defendant 
as  he  had  at  one  time  been  a  resident  at  or 
near  the  locality.  One  copy  of  the  letter  was 
addressed  to  the  defendant  at  a  post  ofllce 
In  Canada,  where  he  had  directed  the  flrm 
to  address  hU  letters,  and  another  to  bim  In 
Great  Britain.  The  letter  did  not  reach  the 
defendant  before  the  October  following  by 
reason  of  the  fact  that  defendant  had  chan- 
ged his  post  olSce.  He  (Williams)  answered 
acknowledging  receipt  and  stated  that  he 


would  "attend  to  the  matter  In  a  few  days." 
Plaintiff  says.  In  substance,  that  decv  wells 
for  Irrigatltai  purposes  ^ored  successful  at 
and  near  China,  Lfu,  and  that  a  number  of 
persons  sought  to  buy  rice  lands,  and  that 
In  consequence,  the  land  he  claimed  to  have 
bought  advanced  In  value,  and  that  defend- 
ant doubtless  learned  ot  the  rapid  eniiaii ce- 
ment In  prices,  and  that  Instead  <A  signing 
a  deed  to  him  (Watt),  he  sought  to  convey 
tt  to  B.  F.  Goffall  OD  December  4»  1900, 
for  the  price  of  ¥7  per  acre;  that  plaintiff, 
hearing  of  this,  withdrew  the  amount  he  had 
deposited  with  tbe  real  estate  agent  and 
then  It  became  evident  to  hlxo  that  he  could 
not  buy  land  of  equal  value  to  the  land  In 
question  fur  less  than  $12  per  acre;  that 
finding  that  WUliame  refused  to  confirm  tbe 
aale  made  by  the  real  estate  firm  to  himself, 
he  (Watt)  filed  suit  on  March  25, 1901,  claim- 
ing damages;  that  the  suit  was  disndsaed 
on  exception  of  no  cause  of  action,  and  that 
then  plaintiff  filed  the  present  suit  An  at- 
tscbment  was  Issued  against  the  land,  and 
a  curator  ad  hoc  appointed.  The  curator  first 
filed  an  exception,  which  was  referred  to 
the  merits,  and  then  his  answer  was  filed. 
Goffall  and  the  real  estate  agent  intervened 
In  the  suit  and  to  their  petition  of  latev- 
vention  plaintiff  filed  an  amy/tx.  There  was 
Judgment  for  tbe  defendant  and  interveners, 
and  plaintiff  appeals. 

Exceptions  to  rulings  are  urged  «pon  oar 
attention  by  plaintiff  that  be  was  not  permit- 
ted to  prove  an  arrangement  which  he  claim- 
ed to  have  made  with  tbe  agent  be  assumed 
bad  autiiority,  and.  In  the  second  place,  that 
he  was  not  permitted  to  prove  tbe  agent's 
acceptance  of  the  airangnnent  As  we  do 
not  consider  that  the  real  estate  ag^t  had 
authority  to  bind  the  defendant  we  are  not 
of  the  view  that  if  the  evidence  bad  been 
admitted,  it  would  have  a  controlling  bear- 
ing on  the  issues. 

The  amount  allowed  the  curator  for  his 
services  gave  rise  to  another  Issue,  Plain- 
tiff submits  that  nothing  sfaouid  be  taxed 
against  him  but  the  $10.  The  statute  also 
leaves  It  to  the  discretion  of  the  court  to 
increase  the  amount  in  proportion  to  tbe 
services  rendered.  And  as  to  the  fee,  **tbe 
advocate  Is  entitled  to  ten  dollars  as  a  fee, 
and  on  proof  tbe  court  may  Increase  tbe 
amount  In  proportion  to  the  services  rmder- 
ed."  Bev.  St  i  108.  The  amount  does  not 
appear  large.  We  do  not  think  It  should  be 
reduced  on  anieaL 

We  are  not  convinced  that  consent  was 
glvo)  by  the  defendant  the  asserted  vendor 
of  the  plaintiff,  to  the  extent  and  In  tbe 
manner  required.  He  had,  by  letter  to  a  real 
estate  firm,  expressed  tbe  willingness  to  sell 
tbe  land  at  a  price  be  mentioned.  About 
two  years  after  the  real  estate  agent  had  re- 
ceived this  letter,  he  conceived  the  Idea  that 
It  would  be  possible  for  him  to  sell  the  land, 
and  accordingly  communicated  with  plaintiff 
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In  terms  wblch  manifested  a  prooounced  de- 
sire to  effect  tbe  sale  of  tbe  laud  of  defeod- 
ant.  PlalDtlff  consented,  and  his  contention 
la  that  be  d«poalted  tbe  price  of  tbe  land. 
It  remalDB  as  a  fact  that  them  nerer  was 
a  delivery  of  the  price  In  the  manner  re- 
quired to  enable  the  defendant  to  call  upon 
any  one  for  an  amoont  deposited  to  his  cred- 
it If  a  rUcht  had  been  acquired  by  plain- 
tiff to  the  title,  It  derolved  upw  him  to 
complete  the  aale  as  far  as  be  was  con- 
cerned by  depositing  the  price  or  offerlns 
to  pay  tbe  sum  representing  the  price.  The 
defendant  had  not  bound  himself  to  sell  the 
land  to  plaintiff  tbroagh  the  agency  of  any 
one.  No  one  was  authorized  to  sign  the 
deed,  or  to  bind  him  aa  a  Tender.  Plaintiff 
and  tbe  real  estate  agent  made  no  attempt 
to  close  the  sale  outright,  but  the  deed  was 
sent  to  tbe  defendant  at  his  home  In  Ehig- 
land  to  be  signed,  and  on  Its  receipt  defend- 
ant did  not  algn  and  return  It,  but  wrote  that 
the  matt^  would  receive  his  attention  at 
once.  We  are  not  of  the  opinion  that  this 
was  an  acceptance  in  law,  although,  as  a 
matter  In  foro  consdentlse,  It  should  be  dif- 
ferent Later  he  declined  to  sign,  and  sold 
the  property  to  another,  whose  claim  la  set 
forth  In  a  petition  of  interrentlon.  There 
never  was  between  plaintiff  and  defendant 
an  abaolute  offer  to  sell  on  the  part  of  the 
lattv  to  the  former  and  an  acceptance  of 
tbe  offer.  The  eonaenaua  In  idem  placltnm 
Is  wanting  between  these  two.  The  assert- 
ed agency  through  which  It  Is  contended  he 
bought  baa  not  so  acted  under  the  circum- 
stances aa  to  bind  defendant  They  (the 
agency  in  question)  were  not  given  the  con- 
trol of  the  property.  Plaintiff  says  that  he 
went  into  possession  under  authwlty  receiv- 
ed from  this  agency  to  go  Into  poseesslMi. 
They  had  no  authority  to  place  him  In  pos- 
session. In  fact  he  never  went  Into  actual 
possession. 

Although  some  little  doubt  may  hang  over 
tbe  Issue  between  plaintiff  and  defendant, 
there  can  he  none  as  to  the  title  of  the  In- 
terveners,  whose  light  begins  at  a  date  prior 
to  any  recorded  deed.  True,  the  deed  under 
which  they  own  was  passed  after  letters  and 
ex  parte  declarations  had  becoi  filed,  and, 
even  if  It  bad  bem  passed  after  the  suit  of 
^alntlff  bad  been  brought  the  letters  and 
declarations  were  not  deeds,  or  equivalents 
to  deeds.  They  did  not  ccaivey  notice  of  a 
sale,  and  tbe  interveners  cannot  be  held  to 
bare  bad  tbe  notice  required  to  legally  warn 
them  not  to  buy.  The  salt  between  the 
plaintiff  and  tbe  defendant  Is  not  such  a  no- 
tice of  Itself  as  the  law  requires.  As  we 
take  It  Interveners  had  no  knowledge  of  the 
poidlng  suit  and  they  bad  tbe  right  to 
transact  on  tbe  face  of  tbe  record  in  tbe 
clerk's  office. 

The  law  and  tbe  evidence  being  in  favor 
<a  the  defendant  and  Interveners,  tbe  Jndf- 
ment  appealed  from  Is  affirmed. 


(107  La.) 

BURNHAM  et  al.  v.  POLIOB  JTRT  OT 

CI*AIBOIlNE  PARISH.    (No.  14,248.) 

(Supreme  Court  of  Louisiana.   April  28,  1W2.) 

TAXING  DISTRICT-^OUNDARIOS— SCHOOL  DIS- 
TRICTa-BSTABUSHUBNT— ACCOM- 
MODATION OF  PUPILS. 

1.  The  bouudar;  line  of  a  taxing  district  Is 
designated  %vith  suflicient  certainty  by  the  fol- 
lowios  language:  "Starttng  from  the  north- 
east corner  of  the  uortbeast  quarter  of  the 
southeast  quarter  of  section  18,  and  running 
thence  three  miles  west  on  the  Ejection  line  to 
the  northwest  comer  of  the  northwest  quarter 
of  the  southwest  quarter  of  section  14.  The 
termini  aud  the  direction  of  tbe  line  are  un- 
mistakable. The  phrase  "on  the  section  line" 
Is  shown  by  the  context  to  have  the  meauing 
ot  "parallel  with  the  section  line." 

2.  lu  considering  the  question  of  whether 
compliance  with  section  11  of  Act  No.  81  of 
1888,  requiring  school  boards  to  divide  thrfr 
parishes  into  school  districts,  was  suffldently 
formal,  regard  most  be  had  to  the  connection 
In  which  the  questiou  is  mooted, — ^whether  lu 
connection  with  the  mere  distribution  of 
school  funds,  or  in  connection  with  the  exer- 
cise of  the  taxing  power;  a  much  less  strict 
compliance  beiug  snffldent  In  the  tonner  than 
In  the  latter  .cue. 

3.  Residents  of  a  school  district  who  do  not 
show  that  their  own  children  are  Incommoded, 
or  that  their  taxes  are  increased,  by  the  man- 
ner in  which  the  boundaries  of  a  school  dis- 
trict have  been  fixed,  are  without  interest  and 
therefore  without  right  to  resist  a  tax  levied 
in  the  district  on  the  ground  that  the  bound- 
aries have  not  been  so  fixed  as  to  accommo- 
date the  dilldren  of  the  parish. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court,  parish 
of  Claiborne;  Benjamin  P.  Edwards,  Judge. 

Action  by  O.  A.  Bumham  and  others 
against  the  police  Jury  of  Claiborne  parish. 
Judgment  for  defendant,  and  plaintiffs  mp- 
peal.  Affirmed. 

Richardson  &  Richardson,  for  app^lants. 
McClendon  &  Seals  and  James  Edward 
Uoore»  Cor  appellee. 

PBOVOSTY.  J.  The  school  board  of  the 
parish  of  Claiborne  having  created  a  school 
district  known  as  the  "HaynesTlUe  School 
District  No.  11,"  and  a  tax  having  been  voted 
In  said  district  for  the  use  of  the  school  there- 
in, the  plaintiffs,  who  are  resident  taxpayers 
of  the  district  bring  this  suit  to  have  said 
tax  decreed  null  and  void.  The  only  grounds 
pressed  upon  our  attention  are:  First  that 
the  school  board  was  without  power  to  cre- 
ate said  district  until  tbe  entire  parish  had 
precedently  been  divided  Into  districts,  and 
that  this  division  of  tbe  entire  parish  has 
never  taken  place;  second,  that  the  north 
boundary  of  the  district  Is  not  fixed  wltli 
sufficient  precision;  and,  third,  that  this 
school  district  was  not  so  formed  as  best  to 
accommodate  the  children  of  the  parish. 

The  first  ground  Is  sought  to  be  sustelned 
under  section  11  of  Act  No.  81  of  1888,  which 
reads  as  follows:  "Sec.  11.  That  It  shall  be 
the  duty  of  the  parish  board  with  the  parish 
superintendent  to  divide  the  parish  Into 
school  districts  of  such  i^oper  and  conven- 
tent  area  and  ahape  as  will  beet  accommo- 
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date  tlie  children  of  the  parish.  The  parish 
board  shall,  as  soon  as  practicable,  proceed 
to  the  work  Imposed  upon  them,  and  upon 
completing  this  work,  tliey  shall  make  a  re- 
port to  the  parish  superintendent,  which 
retort  diall  contain  the  boundary  and  de- 
scription of  the  said  district  designated  by 
number.  The  parish  superintendent  shall  re- 
coi'd  the  same  In  a  well  bound  book,  kept 
by  him  for  the  purpose,  wblcb  book  shall  be 
held  by  said  parish  superintendent  and  be  at 
all  times  open  to  ImqKctlfm.  The  parish 
board.  If  they  deem  It  to  the  best  hiterest  of 
the  schools,  may  divide  tbe  parish  into  dis- 
tricts without  reference  to  the  wards  in  the 
parish."  It  seems  that  the  nearest  the  school 
bosrd  of  Claiborne  imrlsh  came  to  comply- 
ing with  this  law  was  to  pass  a  resolution 
each  year  locating  the  schools  by  wards,  and 
directing  the  suiwrlntendent  to  apportion  the 
school  fund  among  the  wards.  In  answer- 
ing the  question  whether  this  was  a  suffi- 
cient compliance  witti  the  act,  regard  must 
be  had  to  the  connection  in  which  the  ques- 
tion is  mooted.  If  merely  in  connection  with 
the  distribution  of  the  school  fund  of  the  par- 
ish, required  by  section  7  of  the  same  act  to 
be  apportioned  among  the  several  districts, 
we  should  say  It  was  a  sufficient,  though  an 
exU'emely  Informal  and  slipshod,  compliance; 
but.  If  In  connection  with  the  creation  of 
scho(d  districts  for  tbe  purpose  of  taxation^ 
we  should  say  emphatically  that  It  was  not 
a  sufficient  compliance.  Had  the  school  board 
of  Claiborne  parish  taken  no  further  action 
tlian  the  above  for  tbe  purpose  of  creating 
the  district  wherein  has  been  Imposed  the 
tax  resisted  In  this  case,  we  should  unhesi- 
tatingly have  said  that  the  district  had  not 
been  created  in  a  manner  sufflelently  formal 
to  meet  the  requirements  of  the  legal  situa- 
tion. Except  in  connection  with  and  for  the 
purpose  of  a  distribution  of  funds,  this  gen- 
eral division  of  the  parish  is  not  required; 
and.  If  the  proceedings  for  the  creation  of  the 
particular  taxing  district  in  question  are  suf- 
ficiently formal,  we  do  not  see  what  ground 
there  can  be  for  complaint 

The  regularity  of  the  proceedings  tor  the 
creation  of  the  school  district  in  question  is 
not  denied  by  plaintiffs,  except  in  the  two 
i-'jspects  already  pointed  out,  namely,  that 
the  entire  parish  was  not  divided,  and  that 
the  north  boundary  of  the  district  was  not 
designated  with  sufficient  precision  or  cer- 
tainty. The  northern  boundary  is,  we  think, 
designated  with  sufficient  certainty.  It  is 
said  to  start  from  the  N.  E.  corner  of  the 
N.  E.  of  tlie  S.  E.  14  of  section  18.  and  to 
run  "tlience  three  miles  west  on  section  line 
to  the  northwest  corner  of  the  northwest 
quarter  of  the  southwest  quarter  of  section 
14."  Were  the  words  "on  section  line"  left 
out  of  this  description,  the  same  would  t>e  as 
precisely  accurate  as  language  could  make 
it;  but  it  Is  said  that  the  presence  of  these 
words  renders  the  designation  of  the  line  un- 
certain,  as  it  Is  not  possible  for  the  line  to 


run  from  the  one  to  tbe  other  of  the  points 
fixed  for  its  termini,  and  yet  run  on  the  sec- 
tion ihie;  that  It  would  have  to  run  on  the 
quarter-section  line.  So  evident  is  this,  tbat 
the  words  "on  the  section  line"  can  Impart 
no  ambiguity  to  the  other  descriptlTe  words 
made  use  of.  Tbe  preposition  "on"  has  an 
almost  inexhaustible  variety  of  meanings. 
One  is,  "conforming  to  or  agreeing  with;  as, 
on  the  line."  Cent  Diet  verbo  "On,"  3b. 
Hence  the  preposition  may  be  used  to  ex- 
ivtss  relative  as  well  as  absolute  position, 
and  we  think  that  the  context  sufflelently  in- 
dicates that  in  this  case  it  fa  used  to  express 
mere  relative  position,  so  that  the  meanlnjs 
is  that  the  line  shall  run  paralld  with  the 
section  line.  To  give  it  the  other  meantns 
wonld  create,  not  ambiguity  only,  bat  con- 
tradiction. It  is  not  to  be  supposed  tliat  the 
police  jury  intoided  tbat  the  line  should  oc- 
cupy two  positions. 

The  learned  Judge  a  quo  iiroperly  rtded 
out  all  evIdMice  on  the  question  as  to  wbeth- 
er  the  boundaries  of  the  district  had  been  so 
fixed  as  to  accommodate  the  greateirt  num- 
ber of  children.  Plaintll^  who  ate  resi- 
dents of  the  district,  hare  no  interest  In  urg- 
ing the  complaint.  By  this  alleged  improper 
fixing  of  boundaries  their  own  children  arc 
not  incommoded,  and  their  taxes  are  not 
Increased.  It  will  be  time  enough  to  con- 
sider the  question  when  the  parraits  or 
guardians  of  the  excluded  children  complain, 
though  we  surmise  It  will  then  probably  be 
found  tbat  the  matter  of  fixing  the  limits  of 
school  districts  lias  been  confided  by  tbe 
statute  to  the  school  boards,  and  that  the 
disa-etlon  thus  confided  cannot  be  controlled 
by  the  courts. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
affirmed  at  the  costs  of  the  appellants. 


(107  La.) 

STATE  ex  rcl.  WOUI-FB  v.  ST.  PAtTI*, 

Judge,  et  al.    (No.  14,lS6.)t 

(Supreme  Court  of  Louisiana.    Feb.  3,  1902.) 

MUNICIPAL  CORPORATIONS— INDEBTEDNESS— 
UHITATIONS— PUBLIC  IMPROTBHBNTS. 

1.  Act  No.  80  of  the  Extra  SecBion  of  1877, 

prohibitiug  muuicipal  corporatloua  from  Incur- 
ring in  any  one  year  expeuditurea  in  excess  of 
the  revenues  of  the  year,  aod  reoniring  the 
revenues  of  each  year  to  be  devoted  Id  the  ex- 
penses of  the  year,  and  prohibiting  mnnicipnl 
corporatiouB  from  iBsuiug  evidences  of  indcbt- 
eduess,  precludes  the  city  of  New  Orleans  from 
eutei-iug  iuto  a  contract  by  which  tbe  cost  of 
paving  a  street  is  to  he  paid  for  out  of  the 
revenucfi  o£  future  years,  and  is  to  be  settled 
for  in  the  meantime  by  the  issunnce  of  iuter- 
est-bearing  certificHtes. 

2.  It  makes  no  difference  that  the  payments 
arc  to  be  made  out  of  that  part  of  these  future 
revenues  required  by  law  to  be  reserved  for 
public  improvements.  By  being  so  reserved 
these  revenues  do  not  cease  to  be  part  of  the 
revenues  of  the  years  In  which  they  are  col- 
lected, aud,  aa  such,  required  to  be  devoted 
to  the  expenses  of  those  years. 


■  Beheariiis  denied  Uay  1803. 

Digitized  by 


Google 


u.) 


STATE  T. 


ST.  PAUL 


89 


S.Tbe  case  of  T^uisinua  &  N.  W.  B.  Co. 
T.  Police  Jury  ot  BienTille  Pariah,  19  Sontb. 
282,  48  Lb.  Ann.  331,  distioguished. 

Breaux  and  Blanchard,  JJ.,  dissenting. 

(SfUabus  by  the  Court.) 

Application  by  the  state,  on  the  relation  of 
James  J.  Woulfe.  for  writs  of  mandamus, 
certiorari,  and  prohibition  against  John  St. 
Paul.  Judge,  to  grant  an  Injunction  against 
the  citj  ot  New  Orleans  and  the  Louisiana 
Improvement  Company.  Mandamus  made 
peremptory. 

Edward  Blghtw,  for  ntotor.  Bespondent 
Judges  pro  Be.  Samuel  L.  GUmore,  City  Atty., 
fbr  respcmdent  city  ot  Kew  Orleans.  Mo- 
Closbey  ft  Benedict,  for  raqmndent  Louisi- 
ana Imp.  Go. 

PBOTOSTT,  J.  Our  si^erTlsory  powers 
are  Invoked  to  compel  the  respond«it  judge 
to  graut  an  Injunction  restraining  tbe  city 
of  Kew  Orleans  fR»n  entering  Into  a  cer^ 
talo  contract  with  tbe  Louisiana  Improre- 
meat  Company  for  paving  with  asphalt  >c«^ 
tain  parts  of  Oanal  street,— tbe  principal 
street  of  the  dtr.  Of  tbe  numerous  grounds 
of  Injunction  set  forth  In  bis  petition,  the 
relfltor  presses  upon  our  attrition  only  two: 

Tbe  first  of  these  is  that  two-tblrds  of  the 
work  called  for  by  the  contract  In  queatlon 
Is  to  be  met  by  means  of  an  Illegal  asaess- 
ment  Imposed  upon  the  proptfty  abutting 
ivon  the  parts  of  street  to  be  paved,  and 
that  the  relator,  as  tvner  of  sopie  of  the 
property  so  abutting,  has  an  Intavst  in  re* 
slstlDg  the  assessmwt;  said  assessment  be* 
Ing  111^1.  for  the  reason  that  there  exists 
a  contract  between  the  city  and  the  Rosetta 
Orarel  Company  by  whltdi  the  said  company 
Is  obligated  to  pave  with  gravel  and  keeip  In 
good  order  for  10  years,  and  at  the  end  of 
10  years  to  deliver  In  good  oMer,  the  same 
parts  of  street  now  about  to  be  again  con- 
tracted for,  and  that  the  said  contract  and 
ilso  the  assessment  Imposed  under  It.  having 
two  more  years  to  run,  the  work  of  patting 
tbe  said  parts  of  street  in  good  condition, 
sad  €t  keeping  them  so,  should  bo  d<»ie  by 
means  of  the  mforcement  of  the  said  con- 
tract, and  not  by  means  of  a  new  contract 
sod  an  additional  assesunait  This  ground 
Is  not  borne  out  by  the  facta.  The  evidence 
shows  that  tbe  Bosetta  Gravel  Company  has 
gone  Into  the  hands  of  a  receiver,  and  that 
its  contract  Is  not  enforceable;  also  that  the 
dty  has  made  a  Ixma  flde.  but  fruitless,  ettast 
to  put  the  parts  of  street  in  question  in 
proper  condition  at  bra  own  expais^  and 
that  the  present  measure  for  putting  the  said 
parts  of  street  la  proper  c<mditlon  Is  wise 
and  necessary.  Evidently  there  Is  not  here 
a  case  of  abuse  of  power.  There  Is  no  force 
In  the  contention  that  the  city  should  pay 
for  this  work  ont  of  her  general  treasury. 
Tbe  taxes  levied  from  the  whole  city  are  for 
the  use  of  tbe  whole  dty,  and  the  discretion 
of  the  dty  authorities  cannot  be  controlled 
by  the  courts,  In  the  matter  of  determining 


upon  what  particular  streets  the  avails  of 
those  taxes  shall  be  bestowed.  In  all  prohur 
blllty,  the  city  could  not  ocpend  this  large 
amount  on  the  particular  parts  of  street  In 
question  without  detrimoit  to  otb^  streets 
having  equal  claims  upon  the  fund  ont  ot 
which  the  amount  would  be  abstracted. 

The  othw  ground  of  injunction  Is  that  the 
cl^'s  portion  of  tbe  cost  of  the  work  under 
the  contract  is  proposed  to  be  paid  for  In 
a  manner  prohibited  by  law.  The  work  is  to 
be  d<me  in  1801,  and  it  is  pn^Msed  to  pay 
the  city'a  portion  of  the  cost  ot  it  out  ot  the 
revenues  ot  the  years  1902,  1908,  and  1004; 
and  furthermore  it  is  propoaed  to  Issue  ca- 
tiflcates  of  cmnpletlon  ot  wwk,  which  cer- 
tificates are  to  bear  6  per  cent  per  annum 
Interest. 

Act  Xo.  30  of  the  Bxtra  Session  ot  1S77 
provides  as  follows: 

**8ectlon  1.  That  no  police  Jury  of  any  par- 
ish nw  any  municipal  corpcwatlon  in  this 
state,  shall  make  my  appropriation  of  mon- 
ey  tor  any  year,  which  approprlatloa,  sep- 
aratdy  or  together  with  any  other  appropria- 
tion or  ap^iurlations  of  the  same  year,  shall 
be  in  excess  ot  the  actual  rerennes  ot  said 
parish  or  mxmldpal  corporatiCMi  tw  that  year. 

"Sea  2.  That  no  police  jury  ot  any  pariidi 
nor  mnnidpal  corp<«atiCHi  in  ttli  state  shall 
apEorove  any  claim,  or  make  ai^  eq;>endltnre. 
which  shall,  separatdy  or  together  with  oth- 
ec  dalms  approved  or  opendltores  made,  be 
in  excess  of  the  actual  revenues  of  that  year. 

"Sec.  S.  That  the  revenues  ot  the  several 
parish  and  mnnidpal  c<ffporatlon8  of  ttafe 
state,  of  each  year,  shall  be  devoted  to  the 
expenditurea  of  that  year:  provided  that  any 
snrphis  of  said  revenues  may  be  apidied  to 
the  payment  of  the  Indebtedness  of  former 
years." 

"Sec.  ^  That  no  (erldence  of  indebtedness) 
or  warrant  tor  the  paymoit  ot  mcoey  shall, 
after  the  first  day  of  October,  elghtem  hun- 
dred and  seTenty-serea,  be  issued  1^  any 
parish  w  mnnidpal  corporation  in  this  state, 
«cept  against  money  actually  in  the  treas- 
ury of  said  parish  ot  municipal  ccHrporatlon. 
Any  person  violating  the  provisions  ot  this 
section  shall,  on  conviction,  be  punished  by 
Imprisonment,  or  fine,  or  both,  at  the  dlsrare* 
tlon  of  the  court:  proved,  that  this  sec- 
tion shall  not  apply  to  the  certificates  Issued 
to  jurOTS  and  witnesses  for  thdr  services  In 
the  court" 

Section  2  of  this  act  provides  that  no  mn- 
nidpal corporatlcm  shall  make  any  exiiendi- 
ture  In  excess  of  the  revalues  of  the  year  in 
which  the  expendltme  Is  made  This  con- 
tract proposes  to  make  an  expenditure  in 
excess  ot  lite  revenues  of  the  year.  Section 
8  provides  that  the  revenues  ot  munldpal 
corpwatlonB  of  each  year  shall  be  devoted 
to  the  expenditures  ot  the  year.  O^s  con- 
tract proposes  to  devote  part  of  tiie  revenues 
of  1002,  1003,  and  1901  to  an  expenditure  of 
the  year  1901.  Section  6  provides  that  no 
evidence  ot  Indebtedness  shall  b^  issued  by 
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any  mnntclpal  corporaUon.  This  c(»itract 
^(ngoees  to  paj  for  tbe  woife  by  Isaulng  so- 
called  eertlflcates  of  paymait,  to  bear  6  per 
cent,  per  annum  interest  Tbe  contract 
therefore,  la  proposed  ta  be  altered  into  rlgbt 
In  the  teeth  of  three  of  the  exiveBa  problbl- 
tioDs  of  the  act 

It  la  argued  that  became  these  certificates 
are  not  warnuits>  and  because  they  are  pay- 
able out  of  a  portion  of  the  reruiuea  of  the 
years  1902,  1903,  and  1904  required  by  law 
to  be  reserved  fw  tmproTementa,  thereftne 
the  eertlflcates  and  the  expenditure  are  not 
obnoxious  to  this  law.  But  this  law  pro- 
hibits the  issuance  not  alone  of  warrants, 
bnt  also  of  evidences  of  indebtedness,  and 
these  certificates  are  most  onquestlonaUy 
evidences  of  Indebtedneaa.  Th^  are  issued 
tor  the  Toy  and  eapress  purpose  of  serving 
as  such,  and  would  not  be  Issued  at  all  if 
not  to  be  useful  as  such;  and  this  reserved 
portion  of  the  revenues  of  1902,  1908,  and 
1901  does  not  by  tbe  fact  of  being  reserved 
for  public  Improvements,  cease  to  be  part  of 
the  revmues  of  those  years.  Barber  Asphalt 
Pav.  Co.  V.  City  of  New  Orleans,  48  La.  Ann. 
404,  9  South.  484.  So  stringent  and  sweep- 
ing did  tbe  framers  of  this  law  consider  It 
to  be,  that  tbey  thought  that  undor  its  pro- 
Tlslons  It  would  not  be  possible  to  i»ay  an 
■expenditore  of  a  previous  year,  even  oat  of 
a  surplus,  and  tiiat  It  would  not  be  possible 
to  Issue  even  certificates  to  Jurors  and  wit- 
nesses; and,  so  thinking,  they  put  special 
provisos  in  the  act  to  permit  the  doing  of 
these  things.  But  by  this  contract  It  la  pro- 
posed to  devote  to  an  expenditure  of  a  pre- 
vious year  not  a  suhiIub,  but  revalues  re- 
served for  the  expenses  of  tbe  year  in 
which  they  are  reswved;  and  it  is  prcqiKwed 
to  Issue,  not  mere  certificates,  but  Interest- 
bearing  cwtlflcates.  To  pormlt  thla  would 
be  not  to  Interpret  this  law,  but  to  nullify 
It  The  case  at  Louisiana  &  K.  W.  R.  C3a. 
T.  Police  Jury  of  Bienville  Parish,  48  La. 
Ann.  881,  19  Sonth.  282,  is  dlstingulshabls 
from  the  presmt  one  tbe  fact  that  Oiere 
the  expenditure  involved  was  on«  as  to 
which  the  polica  Jury  bad  no  discretion,— an 
expenditure  Incurred  under  a  mandatory 
statute  reqnlrlBg  the  poliee  jury  to  provide 
a  court  house  (section  2746,  Bev.  St).— whero- 
as  here  the  e^>enditiir^  while  useful  and 
Judlclons,  is  entirely  discretionary.  Tbe 
court  may  have  been  justified  in  holding  in 
that  case  that  the  expmdlture  in  question 
came  within  the  spirit  If  not  within  tiie  ex- 
press letter,  of  the  proviso  pemittlng  oa- 
tlflcatea  to  be  Issued  to  witnesses  and  Ju- 
rors,—a  court  bouse  iMing  about  aa  Indis- 
pensable for  the  administration  of  Justice 
as  are  witnesses  and  Jurors;  but  the  court 
would  be  wholly  and  plainly  unjustified  In 
exempting  from  the  statute  an  expenditure 
«uch  as  the  one  In  tbe  present  case,  coming 
squarely  within  both  tbe  letter  and  the  splr^ 
it  of  the  prohibition  of  the  statute.  Tbe 
•pending  of  revenues  In  advance,  as  Is  pro- 


posed to  be  done  by  this  contract  was  the 
very  evil  aimed  at  by  the  statute. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  mandamus  prayed  for  herein 
be  made  peremptory  at  the  cost  of  the  re- 
Qmndeut 

riREAUX,  J.  (dissenting).  The  purpose 
was  to  pay  the  contractor  from  a  fund  to  be 
collected  under  provisions  of  law  for  needful 
Improrements.  This  fnud,  the  record  dis- 
closes, is  not  In  the  treasury  at  this  time. 
The  contractor  would  perform  the  wwk,  and 
the  municipality  would  pay  him  as  the 
amount  is  collected.  Instead  of  cash,  the 
contractor  would  wait  until  cash  la  realined. 
Judicial  sanction  has  heretofore  been  given 
to  such  contracts.  It  Is  not  the  purpose  to 
draw  frairants  on  funds  not  In  the  treasury. 
In  CMitravention  of  law,  which  directs  that 
such  warrants  shall  not  be  drawn.  The 
warrants  would  be  drawn  on  the  funds  as 
collected,  and  by  tills  the  statute  would  not 
be  departed  from.  In  tbe  second  place,  this 
special  fund  from  which  "pmnanent  im- 
provements" are  to  be  paid  Is  derived  from 
funds  considered  and  in  reality  set  adde  as 
a  fund  tor  "Improvements."  St  1677,  Bx. 
Sess.  p.  47,  is  not  as  prohibitory  as  may  ap- 
pear at  first  blush.  There  Is  some  latitude 
left  as  relates  to  this  fund.  This  statute 
provides  "that  an  amount  from  the  revenues 
may  be  applied  to  the  payment  of  tbe  indebt- 
ednen  of  former  years."  "May,"  of  tbe 
statute,  confers  this  discretion.  U.  8.  t. 
Tboman,  15  Sup.  Gt  378,  39  L.  Ed.  430,  and 
U.  S.  T.  City  of  New  Orleans  (a  C)  44  Fed. 
S90.  Tbe  municipality  se^  to  avail  itself 
of  this  discretion  In  ora&e  to  have  pomanait 
iniprovemente  ctmstructed  in  accordance 
with  the  purpose  which  prevailed  when  the 
taxpayw  was  made  to  pay  the  taxes,  and  In 
accordance  wltii  llie  dlffaent  budgets  aet- 
ting  asMe  this  fond  as  an  amoont  to  he  ex- 
pended as  before  mentioned.  If  ttie  proviso 
of  section  8  does  not  confer  some  discretion, 
and  "may"  must  be  read  as  *'shall,"  then 
public  Improvements  will  be  a  very  slow 
growth  hi  the  munldpaUtiea.  The  strictly 
cash  basis,  while  desirable^  Is  scared  ever 
poaslble.  In  flnance^ng  a  munldpallty. 
When  the  spirit  of  the  law  Is  compiled  with, 
and  time,  to  a  reasonable  extent  and  on  a 
very  safe  basis,  is  taken  advantage  of  to 
carry  out  a  highly  useful  object  I  do  not 
Imagine  that  the  stetute  Is  violated.  This 
law  was  directed  against  municipal  extrav- 
agance and  miunanagement  and  not  ns  I 
nndowtond,  againat  expenditures  usual  in 
municipal  government  My  views  being  as 
befm-e  expressed,  I  am  led  to  dissent 

BLANCHARD,  J.  (dissenting).  The  relator 
brought  suit  in  tbe  civil  district  court  of  the 
parish  of  Orleans  against  tbe  Louisiana  Im- 
provonent  Company  and  the  city  of  New 
Orleans,  the  object  of  which  was  to  obtain 
an  Iqjunctlon  restraining  ftie  city  and  the 
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UnpromneDt  company  from  raterlng  iDto  a 
contract  tor  paring  a  cartaln  portion  of 
Canal  fitreet  In  said  dty  with  asphalt,  as 
authorised  by  Ordinance  Na  821,  New  Coun- 
cil Series,  adopted  Oa  elty  conndl,  and 
to  hare  the  aald  ordinance^  and  anothor  on 
the  same  subject-matter  luiown  as  No.  131, 
N.  C  S.,  decreed  null  and  Told.  When  the 
application  for  the  Injunction  was  presented 
to  the  district  Judge  be  ordered  a  rule  taken 
<m  the  defendants  to  show  cause  why  the 
writ  of  Injunction  should  not  Issue.  This 
rale  coming  on  In  dne  couise  for  trial,  was, 
upon  trial  bod,  discharged  and  the  writ  ap- 
plied for  refused.  Whereopon  the  inesent 
proceeding  was  taken  for  a  mandamus  to 
compel  the  Judge  to  grant  the  order  for  In- 
junction. The  relatw  alleges  he  Is  a  citizen 
of  New  Orleans  and  a  ta^qpojer  thereof,  and 
that  be  owns  certain  real  estate  fronting  on 
that  portion  of  Canal  street  where  tbe  pro- 
posed pavement  Is  to  be  laid.  In  Ordinance 
No.  131,  referred  to,  the  city  cooncll  ordoed 
the  pavement  with  asphalt  of  Canal  street 
firom  Liberty  street  to  Metalrle  road,  levied 
an  assessment  of  two-tiiirds  of  the  cost 
thereof  on  the  abutting  jnoperty  owners  (the 
other  one-third  and  the  cost  of  paving  the 
street  Intasectlona  to  be  borne  by  the  city), 
and  directed  tbe  comptroller  to  advertise  for 
bids  for  tbe  proposed  work.  The  Louisiana 
ImiHovemoit  Company  became  lowest 
bidder,  and  Ordinance  No.  821  was  adopted, 
awarding  it  the  contract  and  directing  the 
mayor  to  execute  on  behalf  of  tiie  city  with 
the  said  improvement  c(»npany  a  written  In- 
strument by  public  act  evidencing  the  con- 
tract Thai  It  was  tbis  taxpayer  and  front 
proprietor  took  steps  by  lnjnncti«i  to  stop 
proceedings,  averring  damage  and  Irrepar- 
able Injury  to  blmadf  in  a  sum  exceeding 
9^000  should  the  contract  be  executed  and 
tlie  proposed  work  on  the  street  be  done. 
The  grounds  tor  the  Injnnctlixi  he  Insists 
upon  are  (1)  his  rights  under  a  fcamer  con- 
tract made  by  and  between  the  city  and  the 
Sosetta  Gravel  Company,  through  which  the 
street  in  questlrai  was  paved  with  gravel  at 
the  expense.  In  tbe  main,  of  tbe  abutUng 
owners,  under  a  guaranty,  with  security,  on 
part  of  the  gravel  company  to  maintain  the 
woA  In  good  repair  and  the  street  hi  good 
condition  for  tiie  space  of  10  years,  which 
period  of  time  had  still  two  years  to  run; 
<Z)  tbe  dty  Is  without  authority  of  law  to  en- 
ter Into  the  contract  In  this,  that  It  la  pro- 
poeed  to  pay  for  tbe  city's  proportion  of  the 
cost  of  the  paving  In  a  manner  and  by  means 
pnAIbited  by  law. 

L  Tbe  cfty  did  In  1801  enter  Into  a  contract 
with  tbe  Rosetta  Gravel  Company  to  pave 
the  portion  of  Canal  street  In  question  with 
Rosetta  concrete  gravel,  and  the  work  was 
completed  and  accepted  by  the  city  in  Octo- 
ber, 1803.  This  contract  did  contain  the  stip- 
ulation that  the  work  should  be  guarantied 
and  maintained  In  good  order  by  th«  con- 
mctor  for  and  during  the  period  of  10  years 


from  the  date  of  acceptance,  and  dionld  be 
left  in  good  order  at  tlie  expiratitm  of  fiie 
term  of  maintenance.  It  did  stipulate  that 
the  contractor  sbauld  give  btmd  fbr  the  con- 
struction and  maintenance  of  the  work;  and 
tills  bond  in  tbe  sum  of  ¥16,400  was  executed, 
with  Abraham  Bosenfield  as  security.  And 
the  expense  at  graveling  the  straet  undo-  this 
contract  of  1801  was  btnue  as  follows  ^— Tbe 
city  of  New  Orleans  paid  tcx  tbe  street  In- 
tersectiws  and  tme-fourtb  of  the  cost  of  the 
paving  in  front  of  the  tvoperty  abnttlng  on 
the  street,  and  Qie  remaining  tfarae-fonrths 
was  made  a  charge  ^inst  the  owuen  of  the 
property  so  abutting.  It  is  also  true  that 
when  die  city  took  the  actlm,  now  under  re- 
view, for  paving  tbe  street  with  asphalt,  the 
maintenance  obligation  of  the  Rosetta  Otavel 
Company  was  not  yet  expired  by  iwo  years. 
These  things  being  so,  can  the  dty  now  take 
action  to  pave  the  street  with  asphalt;  or, 
before  taking  further  steps  tot  its  Imiwove- 
mmt;  must  it  await  the  expiration  of  tbe 
maintenance  term  of  tbe  Bosetta  Gravel  Com- 
pany's cmtxact,  and,  meanwbU^  ettber  keep 
the  graveted  street  in  good  ordor  Itself,  or 
enforce  against  the  Rosetta  Company  the  per- 
formanoe  of  its  cmtract  obUgatlMi  to  do  so? 
The  evidence  taken  on  the  role  nisi  fai  the 
district  court,  in  tbe  suit  of  Wonlfe  against 
the  Louisiana  Improvement  Company  et  aL, 
shows  conclusively  that  tha  street  hi  ques- 
tion Is  hi  bad  cMiditlon  and  that  the  gravel 
pavement  upon  It  is  tborongbiy  out  of  repair. 
It  is  also  sbswn  tiiat  the  dty  anaorised  an 
expenditure  of  flO,<N)0  lo<^dng  to  Its  repair, 
and  the  work  mus  started,  but.  owing  to  tbe 
local  conditions  and  the  character  ot  the  ma- 
terial with  which  the  atteet  was  originally 
paved.  It  was  found  it  would  not  be  possible 
with  twice  that  amount  of  mim^  to  substan- 
tially repair  It,  and,  in  consequence,  the  work 
was  stopped.  SubseQuently.  it  seems,  tbe  pol- 
icy of  endeavoring  to  repair  tbe  gravel  pave- 
ment, and  make  a  decent  street  or  roadway 
out  of  that  kind  of  material,  was  abandoned 
and  another  adopted— that  under  discussltm, 
to  wit^-pavlng  tbe  street  with  asphalt 
Thoe  was  also  evidence  on  the  rule  nisi  show- 
ing that  the  city  had  authorized  tbe  ocpm- 
diture  of  the  $10,000  in  repair  of  the  gravd 
pavement  because  it  was  found  Impossible  to 
compel  the  contractor  <tbe  Rosetta  Onvd 
Company)  to  comply  with  Its  obl^atlon  to 
maintain  the  pavement  in  good  condition. 
So,  the  dty  decided  to  undertake  to  do  the 
repairing  and  then  to  seek  to  hold  tbe  con- 
tractor respoudble  on  its  bond.  The  work 
was  abandoned  on  the  advice  of  tbe  dty 
engineer,  who  stated  It  would  be  a  useless 
expenditure  of  public  funds,  since  the  street 
repaired  In  this  way  would  not  remain  In 
good  condition;  tbe  work  could  not  be  made 
substantial  and  .lasting.  And  upon  hU  rec- 
ommendation the  paving  with  asphalt  wa» 
adopted  as  t>elng  the  only  means  by  which 
the  street  could  be  put  in  satisfactory  condi- 
tion that  would  be  substantial  and  perma- 
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nent.  More  than  tble,  the  records  of  this 
court  8how  that  clifficultlee,  and  p«hapa  In- 
aolTency,  OTertook  the  Rosetta  Gravel  Com- 
pany and' Its  surety,  Abraham  Rosenfield  (who 
waa  also  president  of  the  company),  for  In 
1900  the  company  was  placed  In  the  hands 
ot  a  receiver.  State  v.  Judge  of  Division  B, 
Civ.  DIst.  Ct.,  104  La.  473,  29  South.  18.  It 
thus  appears  that  the  Rosetta  gravel  pave- 
ment on  the  street  was  a  failure;  that  the 
expenditure  of  money  by  the  city  to  keep  It 
In  repair  would  have  been  useless;  and  that 
it  would  have  been  equally  useless  to  have 
proceeded  against  the  Rosetta  Company  or  its 
surety.  The  street  is  the  principal  thorough- 
fare of  the  city,  and  Its  paving  with  a  sub- 
stance that  would  meet  the  requirement  of 
a  "good  street,"  and  be  durable,  la  a  public 
necessity.  Section  102  of  the  city  charter 
(Act  No.  45  of  1^)  vests  the  city  councU 
with  discretion  to  provide  for  the  paving  of 
the  streets  at  the  expense  of  the  whole  city, 
or  partly  at  its  expense  and  the  remainder 
at  the  expense  of  the  abutting  property  hold- 
ers on  the  street.  The  council  exercised  this 
discretion  in  ordering  the  paving  with  as- 
phalt, and  considering  the  ch'cumstances  un- 
der which  It  was  done  It  cannot  be  said  th^e 
has  been  an  abuse  ot  its  power  in  the  prem- 
ises, and,  as  a  consequence,  no  ground  of 
Just  complaint  on  this  score  by  the  relator 
of  invasion  of  bis  rights  can  be  nrged.  See 
Schmltt  V.  City  of  New  Orleans,  48  La.  Ann. 
1440,  21  South.  24;  City  of  New  Orleans  v. 
Steinhardt,  52  La.  Ann.  1013,  27  South.  586; 
Muulcipallty  No.  2  v.  Dunn,  10  La.  Ann.  57. 
So  far  I  am  agreed  with  the  majority  opin- 
ion. 

2.  Is  it  proposed  to  pay  for  the  city's  pro- 
portion of  the  cost  of  this  paving  In  a  way 
prohibited  by  l&w?  The  ordinance  (No.  821) 
directing  the  contract  to  be  entered  into  with 
the  Improvement  company  recites  that  the 
city's  portion  of  the  cost  Is  to  be  paid  for  as 
follows:— ^60,0(X)  out  of  the  reserve  fund  of 
1902,  $50,000  out  of  the  reserve  fund  of  1903, 
and  the  balance  out  of  the  reserve  fund  of 
1904,  and  tbat  certificates  are  to  issue  upon 
completion  of  the  work  to  the  contractor, 
bearing  6  per  cent,  per  annum  interest  The 
draft  of  the  proposed  contract,  predicated  up- 
on this  ordinance,  In  its  section  26  recites 
that  "certificates  of  payment  will  be  Issued 
by  the  city  engineer  and  commissioner  of 
public  works  on  the  completion  and  accept- 
ance by  them  of  the  entire  work."  And, 
further,  that  "the  city's  portion  of  the  cost  of 
the  work  will  be  paid  in  accordance  with  sec- 
tion No.  102  of  Act  No.  45  of  1896,  out  of 
the  reserve  fund  of  1902,  $60,000;  out  of  the 
reserve  fund  of  1903,  $50,000;  and  balance 
out  of  the  reserve  fund  of  1904."  So  far  as 
the  proportion  of  the  cost  of  the  work  charge- 
able against  the  abutting  proprietors  Is  con- 
cerned, the  city  may  issue  to  the  contractor 
"certificates  of  payment"  in  the  literal  sense 
of  that  term;  but  so  far  as  the  portion  of  the 
cost  due  by  the  city  Is  concerned  the  city 


may  not  Issue  to  the  contractor  certificates 
of  payment  in  the  sense  that  the  same  are 
orders  for  the  payment  of  money,  for  the  rea- 
son that  it  is  prohibited  by  law  to  issue  any 
warrant  for  the  payment  of  money  except 
against  mraiey  actually  in  the  treasury,  and 
for  the  city's  portion  of  the  cost  of  this 
pavement  the  money  will  not  be  In  Its  trea»- 
ury  until  1902,  1908  and  1904  as  set  forth. 
No  certificate  of  payment,  therefore,  in  the 
sense  that  the  same  Is  an  order  or  warrant 
for  the  payment  of  money,  for  the  city's  share 
of  this  Indebtedness,  may  lawfully  issue  un- 
til those  years.  But  "certlflcates  of  pay- 
mrat,"  In  the  sense  that  the  same  set  forth 
the  work  has  been  done  and  accepted,  and  so 
much  is  due  thereon  by  the  city,  to  be  war- 
ranted for  and  paid  In  1902,  1903  and  190t 
out  of  the  i-eserve  funds  of  those  years,  may 
without  vitiation  of  law  be  issued.  And 
this  Is  the  construction  I  place  upon  the  lan- 
guage used  in  the  ordinance  and  in  the  draft 
of  the  contract  relating  to  this  subject. 
Louisiana  &  N.  W.  R.  Co.  v.  Police  Jury  of 
Bienville  Parish,  48  La.  Ann.  381*  19  South. 
282;  Snelliug  T.  Joffrion,  42  la.  Ann.  8S6» 
8  South.  009. 

But  it  is  insisted  that  the  designation  of 
the  city's  reserve  fund  for  1902,  1903  and 
IdOi  as  the  source  whence  shall  come  the 
money  to  meet  the  city's  portion  of  the  cost 
of  the  pavement,  is  a  violation  of  law,  and 
section  113  of  the  city  charter  (Act  Na  45 
of  1896)  Is  particularly  pointed  to  as  the 
statute  prohibiting  the  same.  That  section 
reads.*— "That  the  city  council  be  and  Is  here- 
by prohibited  from  making  any  contract  with 
reference  to  or  payable  out  of  any  appropria- 
tion of  the  surplus  fund  of  any  year,  except 
to  the  extent  that  such  surplus  fund  shall 
exist  in  cash  in  the  city  treasury  at  the  time 
of  the  making  of  the  said  contract  or  appro- 
priaticm."  The  inhibition  of  this  section  ap- 
plies to  "the  surplus  fund  of  any  year."  The 
city,  it  seems,  draws  a  distinction  betrrre^i 
Its  reserve  fund  and  Its  surplus  fund,  and  this 
Is  the  rule  long  followed.  The  "surplus" 
fund  of  any  future  year  may  not  be  antici* 
pated,  for  there  is  no  certainty  about  it— 
tliore  may  never  be  any— It  may  never  exist 
—and,  hence,  It  will  not  do  to  predicate  pres- 
oTit  Indebtedness  upon.  Herein  lies  the  rea- 
a-r.i  of  the  luhlbltion  of  the  taw  as  to  this 
fund.  The  "reserve"  fund  of  a  future  year, 
on  the  other  hand,  may  be  anticipated,  for 
It  is  certain  to  exist  and  the  minimum  sum 
thereof  may  be  estimated,  and  this  b^ug  so 
present  Indebtedness  may  be  predicated  upon 
it.  This  Is  the  contention  of  the  city.  Its 
soimdness  vel  non  depends  upon  the  con- 
struction to  be  placed  upon  those  parts  of 
the  city's  charter  referring  to  the  funds  of 
the  city.  These  parts  are  mainly  sections 
93,  94,  95  niid  113.  The  first  relates  to  the 
annual  "budget"  or  detailed  estimate  of  the 
various  Items  of  liability  and  expenditure 
for  the  year,  which  is  required  to  be  made 
out  before  deciding  upon  the  amount  of  taxes 
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and  licenses  to  be  assessed  for  the  year.  The 
seconcL  after  declaring  the  council.  In  fixing 
tbe  budget  of  revenue  and  expenses,  shall  not 
consider  and  adopt  as  rerenne  mlscellaneoui 
or  contingent  resources  and  affix  thereto  el- 
tba  arbitrary  or  nominal  Tolue  or  amount, 
expressly  prohibits  the  council  from  estimat- 
ing for  expenditures  funds  to  be  derived  from 
mn7  uncertain  or  Indefinite  source,  cause  or 
drcnmstance.  It  then  goes  on  to  direct  that 
the  council  shall,  by  proper  ordinance,  pro- 
vide for  the  receipt  and  disbursement  of  any 
sums  of  money,  interests,  rights  or  credits 
that  may  accrue  to  the  corporation  by  be- 
hest, grant  or  any  cause  whatever;  "and  all 
such  sums,  rights,  Intoests  or  credits  so  re- 
«rtved,"  It  declares,  "shall  be  and  are  hereby 
appropriated  for  the  purpose  of  public  works 
rnxui  Improvement,  the  manner  and  details 
«f  such  aK>ropriatlonB  to  be  ordered  by  the 
council."  Then  follows  section  95  which 
declares  :~"The  council  shall  not,  under  any 
pretext  whatever,  appropriate  any  funds  for 
the  government  of  the  corporation  to  the  full 
extent  of  the  estimated  rev^ues,  but  shall 
reserve  20  per  cent,  of  such  estimated  rev- 
ennee,  which  reserve,  and  all  sums,  rights, 
Intwests  and  credits  received  from  mlscd- 
la&eous  or  contingent  sources,  shall  be  ap- 
propriated  by  tbe  council  for  the  purpose  of 
public  improvements,  as  herein  provided  for." 
(Italics  ours),  i  think  tbe  two  sections,  94 
and  95,  embody  a  well-deflned  distinction  be- 
tween  the  two  funds— surplus  and  reserve. 
The  surplus  fund  Is  that  described  in  sec- 
tion 94;  the  reserve  fund  Is  that  described 
and  denominated  such  in  section  9S.  The  ori- 
gin of  the  two  differ.  The  one  (the  surplus 
fund)  Is  derived  from  uncertain  or  indeflnite 
sources,  causes  or  circumstances,  and  as  to 
the  same— yet  to  be  realized  and  the  realiza- 
tion problematical— the  council  Is  prohibited 
from  estimating,  or  considering  In  the  esti- 
mates, for  ^pendltnres.  It  Is  surplus  be- 
cause not  permitted  to  he  Included  In  esti- 
mates for  expenditures.  But  funds  accruing 
In  tbls  way,  to  wit:— "by  behest,  grant,  or 
from  any  cause  whatever,"  are  directed  to 
be  received  and  are  by  law  dedicated  to,  and 
ordered  to  be  disbursed  for,  purposes  of  pub- 
lic works  and  Improvemmts.  And  right  here 
section  113  luterp(Hes  and  says  to  the  coun- 
cil "Ton  shall  not  make  any  contract  with 
reference  to  this  fund,  or  payable  out  of  It, 
except  to  the  extent  that  the  money  itself 
Is  in  the  treasury  at  tbe  time  of  the  making 
of  tbe  contract."  Tbe  reason  is  tbe  sources 
of  the  fund  are  too  contingent,  too  uncer- 
tain—Its existence  too  problematical— to  Jus* 
tify  predicating  Ilablilty  upon.  I  bold  that 
the  fund  mentioned  and  dealt  with  In  the 
latter  half  of  section  94  is  the  "surplus" 
fund  named  as  such  In  section  lis.  The  re- 
•erve  fund  Is  derived  In  this  way:— It  Is  cer- 
tain tbat  the  revenues  of  the  city  will  amount 
each  year  to  a  minimum  estimated  sum. 
The  oouncU  are  to  arrive  at  this  estimate, 
and  when  tbey  do  they  are  not  to  cover  tbe 


whole  In  the  budget  they  make  up  of  the 
year's  expenditures.  No;  they  are  to  cover 
only  80  per  cent,  of  the  sum  In  their  budget, 
and  the  remaining  21)  per  cent.  Is  directed 
by  tbe  law  to  be  set  aside  as  a  reserve  fund, 
which  can  be  appropriated  by  the  council 
only  for  purposes  of  public  improvements. 
Thus,  the  city  has  two  funds  available  for 
public  Improvements— the  surplus  fund  and 
tbe  reserve  fund.  The  first  is  contingent  and 
uncertain  both  as  to  existence  and  amoimt; 
the  second  certain  as  to  existence,  uncertain 
but  estimative  as  to  amount.  Because  of 
this  difference,  section  113  of  the  charter 
mentions  only  the  surplus  fund,  confining  its 
restraints  and  Inhibitions  to  it,  leaving  the 
city  a  freer  baud  in  respect  to  the  reserve 
fund,  thus  enabling  the  city  to  contract  lia- 
bility predicated  on  it;  as  is  now  proposed  In 
tbe  contract  with  the  Louisiana  Improvement 
Company. 

I  cannot  assent  to  the  couclusion  of  the 
majority  of  the  court  that  the  proposed  work 
of  improvement  may  not  be  undertaken  un- 
til the  funds  to  pay  for  the  city's  portion  of 
same  Is  actually  in  the  treasury;  that  the 
city  is  without  power  to  contract  for  Im- 
provements with  reference  to  its  reserve 
fund  of  future  years;  that  its  hands  are  tied 
in  tbe  matter  of  public  Improvements  so  far 
as  future  revenues,  arising  from  the  reserve 
fund  provided  for  by  Its  charter,  are  con- 
cerned; that  it  cannot  at  all  anticipate  such 
revenues  in  its  contracts  for  public  Improve- 
ments. This  construction  of  the  statute 
dted  in  the  majority  opinion  Is  too  narrow. 
Besides,  the  statute  referred  to  Is  modified, 
I  think.  In  the  matter  of  public  improvements 
in  the  city  of  New  Orleans  by  tbe  city  char- 
ter's express  designation  of  the  reserve  fund 
of  all  years  for  such  purpose.  The  decree  of 
the  majority  opinion  paralyses  the  arm  of  tbe 
city  in  respect  to  undertaking  works  of  pub- 
lic Improvement  on  a  scale  of  any  magni- 
tude. And  It  Is,  besides,  In  direct  confilct 
with  the  views  expressed  by  this  court,  and 
the  decision  it  banded  down,  in  Louisiana  & 
N.  W.  R.  Co.  V.  Police  Jury  of  Bienville  Par- 
ish, 48  La.  Ann.  331,  19  South.  282,  where 
it  was  distinctly  held  that  a  police  Jury  baa 
authoilty  to  appropriate,  for  a  parochial  Im- 
provement, the  excess  of  rev^ues  of  a  par- 
ish, and  to  set  apart  such  anticipated  excess 
for  future  years,  subject  to  future  collection, 
to  pay  the  installments  as  the  same  mature 
under  tbe  contract  That  is  exactly  what 
tbe  city  of  Mew  Orleans  has  done  in  the  In- 
stant case— no  more  aud  no  less.  The  dis- 
tinction which  the  majority  opinion  makes 
between  the  case  referred  to  and  tliat  under 
consideration  will  not,  I  reepectfutty  submit, 
bear  analysis.  To  Improve  a  great  thorough* 
fare  of  the  city  is  as  much  a  duty  Incumbent 
upon  the  municipality  as  Is  the  duty  of  pa- 
rochial authorities  to  provide  a  court  bouse^ 
If  a  police  Jury  may  make  a  contract  for  the 
erection  of  a  court  house  aud  validly  stipu- 
late that  tbe  contractor  may  be  paid  out  of 
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the  rerenaes  of  f ntnre  jmrBf  a  fortiori  may 
tbe  city  of  New  Orleans  contr&ct  tor  public 
improTementB  and  provide  fin*  payment  of 
tbe  same  out  of  the  rerenaes  to  be  derived 
from  collections  ta  the  future  tor  account  of 
its  reserve  fund,  because  such  reserve  fund 
Is  speclaUy  created  by  Its  cbarter  and  set 
apart  for  such  Improvements.  No  such  fund, 
out  of  the  revenues  of  any  other  parish.  Is 
created  and  set  apart  by  law  for  public  Im- 
provements. Yet  this  court  as  late  as  the 
year  18b6,  established  by  Its  Judgment  In  the 
BlenTiile  Parish  Case,  cited  supra,  that  "for 
tbe  bulldinfr  of  useful  and  necessary  public 
balldlngs,  there  is  no  law  prohibiting  them 
(the  parochial  authorities)  from  setting  apart 
a  portion  of  the  ten-mlU  tax  In  future  yean." 
It  seems,  however,  in  the  majority  opinion 
herein,  a  law  Is  found' prohibiting  the  cltj 
of  New  Orleans  from  doing  the  same  thing 
(only  the  city's  case  Is  stronger)  as  this  court 
pormltted  the  police  Jury  of  Belnvllte  parish 
to  do  In  1«96.  Yet  the  very  statute  now  cited 
by  the  majority  and  construed  as  restraining 
the  city  was  fully  considered  In  the  former 
case,  and  the  construction  now  maintained 
deliberately  rejected.  And  the  Bienville  Par- 
ish Case  Is  not  alone.  The  opinion  of  the 
court  therein  refers  to  Snelllng  v.  Joffrlon, 
42  La.  Ann.  886,  8  Soutb.  009,  as  austalnhig 
the  doctrine  announced.  The  declslMi  In  the 
BelnvIUe  Parish  Case  has,  since,  been  accept- 
ed as  good  law  by  parochial  and  municipal 
authorities  throoghout  the  state,  and  has.  In- 
deed, t)ecome  the  law  of  contract  In  the  mat- 
ter of  public  improvements  ordered  by  cides, 
towns  and  parishes,  and  In  such  oontracts 
property  rights  are  Involved.  The  decision 
now  handed  down  Imperils,  If  it  does  not  In- 
validate, soch  contracta  and  In^alra  their 
ol>Ugatlon. 
I  reqnctfuUy  dissent 


(107  La.) 

SWOHDS,  Sheriff,  v.  DAIGLK.   (No.  14.369.) 

(Snpreme  Court  of  Louisiaua.   April  28,  1902.) 

POLICE  JtTRIES-PUBIJCATION  OF  ESTIMATES 
—LICENSES— POLICE  REOULATION. 

1.  The  law  requiring  police  juries  to  publish 
their  estimates  of  expenditures  during  80  days 
preceding  the  Imposition  of  the  tax  allies  as 
well  to  licmse  as  to  ad  Talorem  taxation,  and 
Is  not  sabstantiaily  complied  with,  as  to  the 
former,  when  the  license  ordinance  is  adopted 
at  the  same  meeting  as  the  estimate,  although 
the  ad  valorem  tax  ordinance  may  not  be 
adopted  until  after  the  expiration  of  30  days. 

2.  Where,  under  the  law,  license  may  be  im- 
posed upon  the  retail  liquor  business,  either  for 
revenue,  or  by  way  of  police  reflation,  or  for 
both  purpo&eii,  the  question  as  to  what  Is  the 
main  purpose  is  one  the  solution  of  whldi  de- 

r lends  upon  the  circumstances  siirrouuding  tbe 
mpnsition  of  the  license.  And  where  it  is  im- 
posed by  the  same  ordinance  as  the  licenses  for 
reveuae,  it  would  be  a  strained  construction  o£ 
the  law  to  single  It  out  and  bold  it  to  be  in  the 
main  a  police  regulation,  and  bence  valid,  aud 
at  tbe  same  time,  to  hold  the  others  to  be  In- 
tended for  revenue,  and  iDvalld,  merely  because 
the  liquor  license  is  hii^er,  and  the  busineas 


of  liqaor  selling  Is  subjected  to  some  nstde- 
tUms  not  impoasd  upon  other  callings 
(SyUabos  tqr  the  GourL) 

Appod  from  Judicial  district  oontt,  parM 
of  St  Landry;  Edward  T.  Lewfa*  Judge. 

Action  H.  L.  Bwordo,  sberifl  and  ex 
officio  tax  collector,  against  Jos^  Daif^ 
Judgment  toe  defendant  nabttlff  aM>eala. 
Affirmed. 

W.  J.  Sandoz  and  E.  B.  Dubulsson,  for 
appellant  (Charles  Frederi<^  Garland,  f«r 
app^ee. 

MONBOE;  J.  The  plalntllt  dalma  from 
the  defendant  $2,100  for  atate  and  parish  li- 
censes as  retail  liqaor  dealw  daring  tb* 
year  lOOO  (being  $2,000  for  the  parish  and 
$100  for  tbe  state  lic^ue),  with  3  per  cent 
per  mooUi  Intcreet  from  March  1,  1901,  and 
10  per  cent  upon  the  aggregate  amount  as 
attorney's  fees.  The  defendant  admits  that 
he  owes  the  state  license,  and  deposits  tbe 
same  In  court,  with  interest  peialtles,  and 
coeta.  fie  denies  that  be  owes  the  pariah 
license,  for  the  reason,  aa  be  avers,  that  the 
policy  jury  did  not  pubilah  ita  estimate  of 
expenditures  for  80  days,  as  required  by  law, 
before  adopting  the  Ucenae  ordinance,  hut 
on  the  contrary,  adt^ted  said  estimate  and 
ordinance  at  the  same  meeting,  and  that  the 
ordinance  Is  therefore  void.  The  fact  is,  as 
stated  In  the  answer,  that  the  bodget  of  ex- 
penses and  the  license  ordinance  were' adopt- 
ed at  the  same  meeting,  to  wit  the  meetbig 
of  December  6.  1900.  This  was  followed, 
upon  January  22,  lUOl,  by  the  ad<qition  of 
the  ordinance  Imposing  the  ad  valorem  par- 
ish tax  for  the  year.  Section  2746  of  the 
Rerlsed  Statutes  requires  the  police  Juries 
of  the  dlCCerrait  pariabea  to  adc^t  and  pub- 
lish their  detailed  estimates  of  expenditures 
at  least  30  days  before  meeting  to  decide  up- 
on the  taxes  to  be  aaaeesed.  It  has  bew 
held  that  this  law  la  mandatory,  and  not 
dlrectM?,  and  that  an  injunction  will  lie  to 
restrain  the  collection  of  taxes  imposed  in 
violation  of  Its  provlsiona.  Wilson  v.  An- 
derson. 28  La.  Ann.  261.  It  haa  also  been 
speclflcally  held  that  it  api^ies  to  lloonae  tax- 
es imposed  upon  Uquw  dealera.  and  our  ^>ed- 
ecessors  In  this  court  have  aaki:  "Hie  pow- 
ers conferred  upon  police  Juries  relative  to 
the  licensing  of  drinking  aalooaa  are  tott- 
ampl'e.  There  la,  however,  a  restrlctloB  iqi- 
ou  the  powa  of  police  Juries  to  lay  taxes 
of  any  kind,  the  application  of  which  Is 
Invoked  here.  Before  a  police  Jury  can  law- 
fully meet  and  decide  on  the  amount  of  tax- 
es to  be  assessed  for  a  current  yeur,  it  must 
cause  an  estimate  of  the  partah  expoisea  to 
be  made,  and  published  at  least  thirty  days, 
iHfore  It  decides  <»i  the  amount  of  Inxes  to 
be  raised.  *  *  *  It  la  a  wlae  law  fiiat 
requires  tbe  taxpayers  to  be  advised  of  tbe 
Intuition  of  the  police  Jury  to  assess  a  cer- 
tain aum  upon  them  and  their  property;  t» 
fix  an  aggregate  amount  to  be  raised  by  tax- 
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atton  In  any  strea  yaw.  It  adrlua  tbem  of 
the  qouitiim  and  object!  of  bort3keni  that  sre 
about  to  bo  In^oaed  vpoa,  them  tn  parochial 
purposes,  and  girts  them  an  oppntonlty  to 
aerdae  a  bealthf nl  and  reatrafnlng  Influence 
upon  their  k>cal  le^fslatxire.  We  are  not 
disposed  to-r^az  the  rule  which  baa  been 
imposed  npon  the  pi^ce  jury,  even  If  we 
bad.  poww.  The  Imposition  of  the  tax  was 
Uli^al,  because  the  estimate  of  the  expendr 
Itorea  bad  not  been  paUlshed.**  Parish  of 
Uncoln  T.  Hn^,  80  La.  Ann.  1214.  See.  also^ 
Police  Jury  BonaachaDd,  SI  La.  Ann.  866, 
25  Sonth.  6B3;  9Ute  T.  Lockett,  OS  La.  Ann. 
lG2a  28  Sonth.  107;  Constant  t.  Parish  of 
East  ChUToIl.  106  lA.  286,  28  Sontb.  728. 

The  learned  comsel  represoitbig  tiie  plain- 
tiff arsoe  that  there  was  a  substantial  com- 
pUance  with  the  law,  in  that  the  ordinance 
Imposing  the  ad  valoreu  tax  was  adopted  Jn 
accordance  with  its  prorlslona,  t  after 
SO  days'  publication  of  the  estimate.  This 
aisnmeiit  would  be  as  strong  If  the  case  were 
reyersed,  and  the  ordinance  imposing  the  ad 
Tslorem,  Instead  of  Qiat  Imposing  tbe  U- 
coue,  tax.  had  been  adopted  at  the  same 
meeting  as  the  estimate,  and.  If  accepted  as 
^e  baals  of  Jnrlsprudenoe^  wouM  produce 
the  singnlsr  result  tiiat  a  law  which  by  its 
terms  apidles  to  all  taxes  would  be  htM  to 
apply  In  one  case  only  to  Ucense  tans,  and 
la  another  only  to  ad  ralorem  tans. 

It  Is  also  ewitended  that  the  Ueense  In 
question  is  not  a  tax,  and  hence  not  within 
tbe  meaning  of  iha  pnnriskm  of  the  law 
wlilcb  we  are  now  considering  but  Is  a  po- 
lice regulation.  There  is,  no  doubt,  author- 
ity tor  tbe  proposition  that  the  pt^ce  power 
may  be  eierclaed  through  the  medium  of  the 
power  of  taxation,  and  that  In  smA  case  it 
far  not  subject  to  the  Umftstlons  imposed  op- 
OD  tbe  latter.  But  i^ether.  In  a  glren  case, 
tbe  nuln  purpose  of  an  ordinance  Imposing  a 
liquor  license  Is  to  obtain  remue,  at  tiiat 
the  ordinance  shall  vpente  as  a  restraint  up- 
on the  trsfflc  in  liquor,  is  a  question  the 
solution  of  which  dqwnds,  wbm  either  hy- 
pothesis la  admissible  under  tbe  law,  upon 
tbe  suROondlng  circumstances.  In  the  in- 
Mant  case;  assomliv  that  the  police  Jnry  of 
Bt  Landry  might  legally  bare  Imposed  the 
Hraise  for  either  puqicne  or  both,  the  amount 
fixed,  and  the  prohibition  of  the  tasnanoe  of 
licenses  tor  less  than  tlmt  amomt,  and 
against  the  carryli^  on  of  the  buslDesa  wlttt- 
out  llcflsise,  suggest  the  id«a  of  a  police  reg- 
ulation. Upon  the  other  hand,  tm  KOf^  we 
know,  the  parish  may  have  found  that  it  col- 
lects juore  money,  at  less  expense,  with  high 
licenses  than  with  low,  and,  as  the  liquor 
license  was  fixed  by  the  same  Mdlnance  by 
vhidi  the  rereaiae  licenses  were  fixed,  and 
as  we  Imow  that  the  latter  were  not  Intend- 
ed as  police  regulations,  it  would  be  a  strsln- 
cd  constroctlon,  merely  because  of  the  pro- 
hibition mentioned,  to  single  oat  tbe  llqwn- 
license  as  a  police  relation,  and  therefore 
validly  imposed,  and  yet  to  hold,  as  we 


ahoidd  be  oompdied  to  hold,  that  the  other 
Ucenaes  imposed  by  tbe  same  wdlnance  were 
Invalid. 

Upon  the  whole^  we  conenr  wltii  the  rlews 
expressed  by  our  learned  Brotfier  of  tin  dis- 
trict court,  and  the  judgment  r^doed  by 
him  is  affirmed. 

(107  La.) 

RUSH  et  aL  T.  LANDERS  (LANDERS,  In- 
tervener).   (No.  14,003.)! 
(Supreme  Court  of  Louisiana.   April  14,  1^02.) 

FRAUDULENT  CONVEYANCE  —  HUSBAND  TO 
WIFB— BVIDBNCS;  OF  WIFE— TITX^B  OP  IN- 
TER VB  N  E  R— INT  E  R  ROOATOUlBS-IIUiO  VABLB 
PROPERTT— CONSIDERATION— COUMON  LAW 
— JODICIAI.  NOTICE. 

1.  Where  immovaUe  prop«ty  in  tills  state 
parportB  to  have  been  sold  or  a  husband  to  his 

wife  for  a  certain  sum  of  money,  the  title  Is 
Invalid  ou  its  face,  tbe  apparent  consideratioD 
Dot  being  within  tbe  exceptions  provided  by 
Civ.  Code,  art.  2440,  as  essential  to  the  valld- 
i^'  ot  a  sale  is  ancfa  case,  and  tbe  pnuMrty  is 
liable  to  ueuore  by  tbe  creditors  of  tbe  bus- 
baud. 

2.  Where  property  so  situated  Is  seized  npou 
a  claim  against  tbe  burttand,  and  the  wiCe  in- 
terveaca,  wtUng  up  title,  and  the  scbsiiig  cred- 
itor proponads  to  aer  interro^tories  ou  facts 
and  articles,  her  answers  thei-eto  are  entitled 
to  no  greater  effect,  as  against  sacfa  creditor, 
^aa  her  tesUaiony.  or  that  of  any  otber  wit- 
ueasi^Ten  orally. 

&  Where  tbe  seizing  creditor,  in  pro^onding 
sudti  iuterrogatoiieB,  takes  tbe  InmatiTe,  ana 
attempts  to  show  that  tbe  cOBrideratiou  of  the 
putative  sate  was  otl>er  than  as  stated,  either 
LB  the  intervener's  title  or  in  her  interventiou, 
aud  thi-rcafter  fails.  In  this  court,  to  ask  for 
any  mliug  upon  bis  objection,  made  during  tbe 
trial,  to  oie  hitroduetion  of  parol  erideuee  to 
show  the  real  cousideratlon  of  such  sale,  it  will 
be  presumed  that  the  objection  is  abandoned. 

4.  Where  tbe  answers  to  such  Interrogatories 
show  that  property  la  another  state  bad  been 
conveyed  by  tbe  husband  to  tbe  wife,  for  a  par> 
ticular  consideratiou,  arising  under  the  laws 
of  that  state,  this  court  will  not  assume,  eveu 
thoujA  it  should  be  made  to  appear  that  such 
cOD«d««tioa  was  Inadequate,  tiiat  a  diflwent 
uonsideration,  testified  to  as  moving  in  the 
matter  of  the  conveyance  of  tbe  Louisiana 
property,  was  therefore  included  and  exhausted 
for  the  pnipoeeB  of  the  conveyance  in  audi  oth- 
er state. 

5.  The  validity  of  the  coawrance  of  immor- 
able  property  in  Louisiana,  and  the  cajmcity  of 
a  husband  and  wife  to  deal  with  each  other 
with  respect  thereto,  is  to  be  detennined  by  the 
law  of  LemMsna. 

0.  A  sale  of  sncb  property  between  husband 
and  wife  can  be  made  only  in  tbe  cases  and  for 
the  consideration  as  provided  in  CIt.  Code,  art. 

and  if,  af^reotl^,  niade  for  same  otlWE 
cottsideratioB,  is  Invalid  on  its  faoe;  and  if 
attacked  by  a  party  showing  suHlcient  inter- 
est, tbe  burden  of  proof,  if  proof  l>e  admitted, 
rests  apon  tbe  party  seeking  to  maintain  the 
validity  of  snch  sale  to  show  that  the  real  con* 
^deration  was  within  tbe  exceptions  provided 
in  said  article. 

7.  If  in  such  case  the  claim  be  tiiat  tbe  con- 
sideration was  an  iudebteduess  of  the  hn3l>and 
to  tbe  wife  for  money  said  to  have  belonged  to 
the  wife,  and  to  have  beos  received  and  used 
by  the  husband,  It  must  be  shown,  where  the 
parties  are  domiciled  in  another  state,  tbat  by 
reason  of  sarb  receipt  and  nee  tbe  husband  be* 
came  the  di'bCor  of  tbe  wife,  tbat  tbe  debt 
existed  at  the  time  of  tbe  conveyance,  and 

■  Rshcarlns  denied  May  1^  iwn. 
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that  the  propert;  was  coaveyed  iii  satisfactiou 
or  in  part  aatisfaction  of  sach  debt. 

8.  Whether,  is  such  case,  the  htuband  be- 
come! the  debtor  of  bis  wif^  depends  upon 
the  law  of  their  d<HniciIe. 

9.  The  courts  of  Loaisiana  will  take  judidal 
cogulzauce  of  the  prevalence  of  the  common 
law  in  a  sister  state,  and  of  the  rule  of  the 
common  law  that  a  married  woman  cannot  pos- 
sess personal  property  independent];  of  her  hus- 
band except  where  a  trust  haa  been  created  for 
her  separate  benefit.  But  statutory  modifica- 
ti<m8  of  the  common  law.  or  the  creation  of 
snch  trust,  must  be  prored.  if  ^tfaer  be  relied 
on. 

(Syllabus  hj  the  Court) 

Appeal  from  judicial  district  court,  par- 
iah of  Vermilion;  Minos  T.  Gordy,  Jr.,  Judge. 

Action  by  Fr«d.  P.  Kush  and  others  against 
Franklin  Landers.  Martha  Ei.  Landers  In- 
terreued.  Judgment  for  defwdant  and  In- 
twvener,  and  plaintiffs  appeal.  Reversed. 

Wilson  ft  Townley  (W,  B.  White  and  W. 
W.  BdvaMs,  of  counsel),  for  appellants. 
Walt»  Ausaatns  White,  for  appellee. 

MONROB,  J.  Fred.  P.  Bush  and  George 
B.  Townley,  resldenta  of  Indiana,  and  orig- 
inal plaintiffs  herein,  In  February,  1800,  ob- 
tained Judgment  In  the  circuit  court  of  Ma- 
rion county,  Ind.,  against  the  defendant 
Franldln  Landers,  also  a  resident  of  that 
state,  in  the  sum  of  $4,745.58,  representing 
the  principal  aud  Interest  of  a  debt  said  to 
Iiave  been  contracted  in  1895;  upon  which 
judgment.  In  March,  1900,  they  Instltnted 
suit  In  the  district  court  for  the  parish  of 
TermiUon,  and  caused  to  be  aeized,  by  at- 
tachment, a  rice  farm  lying  in  that  parish, 
which  they  alleged  belonged  to  the  defoid- 
ant.  The  defendant,  appearing  through  the 
curator  ad  hoc  appointed  by  the  court  to  tep- 
nsent  him,  answoed,  disdalmlng  title.  There- 
upon Martha  B.  Landers,  his  wife,  Interren- 
ed,  claiming  to  be  the  owner  of  the  seised 
property  by  virtue  of  a  conveyance  made  by 
her  husband  in  January,  1894,  In  part  satis- 
faction of  an  alleged  debtforalai'ger  amount, 
said  to  be  due  tot  separate  funds  belonging 
to  her,  which  bad  been  delivered  to  and 
used  by  him,  and  praying  that  her  title 
be  recognized,  and  the  attachment  dissolved. 
About  the  time  that  this  Intervention  was 
filed,  George  D.  Townley  died,  and  Morris 
M.  Townley.  his  administrator,  was  made 
party  plaintiff  in  bis  stead,  and  be  and 
Rush  answered  the  Intervention  In  effect 
as  follows,  to  wit:  That  the  property  seized 
belonged  to  the  community  between  Lnnd^ 
und  his  wife,  and  that  the  transfer  of  title 
to  the  wife,  as  set  up  by  the  intervener, 
was  null  and  void,  because  not  within  any 
exception  to  the  prohibition  cmtalned  In  tlie 
hiw  of  this  state  against  sales  between  hus- 
band and  wife,  and  because  the  property  was 
worth  1^10,000.  whereas  the  cash  oonaldera- 
tiou  of  the  alleged  conveyance  purports  to 
have  heen  f2.000,  and  for  the  balance  the 
wife  undertook  to  bind  herself  with  respect 
to  certain  mortgages  bearing  upon  the  prop* 


erty  In  the  name  of  her  husband,  or.  If  It  be 
held  that  she  did  not  so  undertake,  then 
that  the  price  is  "vUe";  and  that  the  debt 
claimed  by  xdalntlffs  is  a  debt  of  t3w  com- 
munity, for  which  said  property  remains  lia- 
ble.  The  answor  condudeB  wltti  a  pnjat 
that  interrogatories  on  facta  aud  artlclea  be 
propounded  to  the  Interrenw,  and  for  judg- 
ment, etc  Intorogatories  were  accordingly 
propounded  to  and  answered  by  the  int»* 
rener  under  a  commission  executed  at  her 
residence  in  Indiana,  and  tlw  commission 
was  duly  retnmed,  and  made  part  of  the 
record.  The  intervener  was  also  sworn  as  a 
witness  in  her  own  b^alf,  and  teatlfied 
orally.  Othor  evidence  was  adduced,  and 
the  case  was  argued  and  submitted,  and  de- 
cided In  favor  of  the  Intwveuer  on  the  ques- 
tion  of  title  and  in  favor  of  the  defendant 
by  judgmrat  of  nonsuit;  and  from  the  judg- 
ment so  rendered  the  plaintiffs  prosecute 
this  appeal.   In  the  course  of  the  execution 
of  the  commlsBlon  under  which  the  interven- 
«r  answwed  the  interrogatories  on  facts  and 
articles,  the  point  was  reserved  on  behalf 
of  the  plaintiffs  that  the  anawers  were  read 
from  a  paper  which  had  been  prepared  in 
advance,  and  that  the  intervener  declined  to 
answer  In  any  other  way,  and  declined  to 
state  by  whom  the  papa  liad  been  prepaid 
ed.   The  point  tiius  reswed  was  not,  how- 
ever, insisted  upon  In  the  district  court,  and 
lias  not  been  referred  to  by  counsel  for 
plaintiffs,  who  rely  In  their  argummt  before 
this  court  uptm  thcdr  ability  to  show  that 
the  answers  glvm  by  the  intervener  to  the 
intemgatoriee  and  in  her  oral  testimony 
are  self-deatructlv^  and  are  ova-bome  by 
otfa^  testimony.  We  take  It,  therefore,  that 
the  answers  to  the  interrogatories  on  facts 
and  articles  are  to  be  accepted  snbject  to 
the  conditions  last  mentioned,  since  they  can 
luirdly  be  used  for  the  purposes  of  an  at- 
tack upon  the  oi-ul  testimony  given  by  the 
Intervener  if  they  are  to  be  excluded  from 
the  record.  As  to  the  effect  of  those  an- 
swers, counsel  for  the  Intervener  contends 
that  It  can  be  destroyed  ooty  by  the  testi- 
mony of  two  witnesses,  or  of  one  witness 
aud    strong   corroborating  circumstances, 
which,  he  olaimB,  has  not  been  produced: 
whilst  counsel  for  plaintiffs  insist  that  such 
effect  should  be  determined  In  this  case  by 
the  rules  iu)plicable  to  ordinary  testimony, 
for  the  reasons:   (1)  That  the  law  govern- 
ing tlie  answers  of  the  defendant  in  a  case 
is  Inapplicable  where  interrogatories  "are 
answered  by  one  who,  aa  Intervener,  has 
the  burden  of  proor';   (2)  that  certain  of 
the  answers  of  the  intervener  as  to  the  value 
of  the  real  estate  in  Indiana  trnnsferred  to 
her  by  her  husband  are  merely  expressions 
of  opinion  upon  matters  concerning  which  it 
does  not  appear  that  she  was  qualified  to 
Judge;   aud  they  furthn*  insist  that  as  to 
certain  mortgages,  which  are  said  to  have 
borne  upon  the  Indiana  prepay  at  the  time 
of  its  trausfer,  the  answers  are  contradicted 
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by  official  certificates  from  tbe  mortgage 
rt;oorrt8;  and,  finally,  that  they  are  over- 
L>ur]ie  throughout  elth^  by  the  teetlmony  of 
two  witnesses  or  its  equivalent. 

The  Code  of  Practice  provides  that  "both 
plafutlff  and  defendant"  may  propound  In- 
ten-ogatorles  on  facts  and  articles  (article 
347),  and  the  answers  are  given  the  same 
effort  whether  made  by  the  one  or  the  other, 
and  irrespective  of  the  burden  of  proof. 
The  plalntlECs  correctly  assumed  that,  as 
they  occupied  the  position  of  defendants 
quoad  the  claim  set  up  by  the  Intervener, 
they  were  entitled  to  propound  such  Inter- 
rogatories to  ber;  and,  if  this  be  true,  there 
can  be  no  reason  why  her  answers  should 
not  be  given  the  eO!ect  that  would  be  ac- 
corded to  those  of  a  person  occupying  the 
ptifition  of  plaintiff  eo  nomine.  Prior  to 
1S70  article  354  of  the  Code  of  Practice  read 
as  follows:  "The  answers  of  the  party  in- 
terrogated are  evidence,  but  do  not  exclude 
adverso  testimony,  and  may  be  destroyed 
l)y  the  oath  of  two  witnesses,  or  of  one 
single  witness  coiToborated  by  strong  cir- 
cumstantial evidence,  or  by  written  proof." 
I'uqiia,  Code  Prac.  art  354.  And  the  case 
of  Hynsou  v.  Texnda,  19  La.  Ann.  470,  to 
which  we  are  referred,  was  decided  under 
the  law  as  thus  expressed.  The  present  arti- 
cle S5i  reads:  "The  answers  of  the  party 
tnterrogated  arc  evidence,  but  do  not  exclude 
ndvorse  testimony,  and  shall  be  weighed  by 
the  judge  as  other  testimony."  And  for 
general  purposes,  to  which  the  article  ap- 
plies, there  can  be  no  doubt  that  the  an- 
swers referred  to  are  to  be  dealt  with  as 
therein  provided.  It  is  true  that  under  the 
Code  of  Practice  as  now  written  It  Is  wdl 
settled,  as  it  was  well  settled  before  the 
niaendment,  that,  as  bet^veen  the  parties  to 
a  s.ilc  of  real  estate,  there  are  but  two  ways 
of  impcacblug  the  title,  which  Is  required  to 
be  In  writing,— the  one,  by  means  of  a  coun- 
ter letter,  and  the  other  by  Interrogatories  on 
fat-ts  and  articles,— and  that,  wlien  answers 
to  sneh  interrogatories  are  substituted  for 
the  counter  letter,  the  title  thus  established 
r.in  no  more  be  Impeached  by  parol  testimo- 
ny than  if  established  in  any  other  written 
furni.  Semcre  v.  Semere,  10  La,  Ann.  704; 
Godwin  V.  Newstadtl,  42  La.  Ann.  735,  7 
Sijuth.  744.  This  rule  of  exclusion  applies, 
liowerer.  only  to  the  parties  to  the  Instru- 
ment attacked,  and  does  not  apply  to  third 
r>cr8ons.  Westholz  v.  Ketaud,  18  La.  Ann. 
'JSo;  Blake  v.  Hall,  10  La.  Ann.  52;  Fhiley 
V.  Bogan.  20  La.  Ann.  444;  Gary  v.  Richard- 
E-.u,  35  La.  Ann.  505.  We  conclude,  there- 
fore, that  for  the  piu-poses  of  this  case  the 
answers  of  the  intervener  to  the  interrog- 
atories on  facts  and  articles  are  entitled  to 
no  greater  efTect  than  her  oral  testimony 
^ven  In  her  own  behalf. 

Coimsel  for  plaintiffs  aibo  objected  in  the 
coarse  of  the  trial  to  the  proof  of  any  other 
couslderatlon  for  the  con^'oyance  to  tlie  in- 
tervener of  the  property  in  controversy  than 
82SO.-7 


thfit  evidenced  by  the  written  instrument, 
and  the  objection  was  oven'uled.  But  as 
the  counsel  themselves  appear  to  have  open- 
ed the  door  to  such  proof  by  their  Interroga- 
tories on  facts  and  articles,  and  as  they  do 
not  refer  to  the  matter  in  their  argument  be- 
fore this  court,  we  assume  that  the  objec- 
tion in  question,  like  the  other,  has  been 
abandoued,  and  for  this  reason  we  make  no 
ruliug  concerning  It 

Proceeding  upon  the  basis  thus  established, 
It  appears  that  In  January,  1894,  Franklin 
Landers,  the  husband  of  the  intervsDer.  con- 
veyed to  his  wife  a  number  of  pieces  of  real 
estate  In  Indiana,  consisting  of  farms,  town 
lots,  etc.,  concemiog  which  it  is  claimed  on 
behalf  of  plaintiffs  that  the  aggregate  value 
was  $158,051,  and  that  the  mortgages  with 
which  they  were  burdened  amotmted  to  $8C.- 
805.  leaving  a  margin  of  value,  carried  by 
the  coDv^ance  to  his  wife,  of  $71,186; 
whilst  the  iDtervener  claims  that  the  prop- 
erty was  worth  $110,080,  and  that  the  mort- 
gages equaled  or  exceeded  its  value,  and 
the  defendant  also,  upon  January  22,  1894, 
conveyed  to  his  wife  the  farm  seized  In  this 
case,  which  la  said  to  be  worth  $10,000,  and 
which  was  then  burdened  with  mortgages 
amounting  to  $7,500,  exclusive  of  Interest, 
etc.  These  different  conveyances,  evidenced 
by  written  Instruments,  duly  recorded,  pur- 
port to  have  been  sales  for  money  in  hand 
paid.  But  the  interrogatories  on  facts  and 
articles  were  propounded  by  the  plaintiffs  for 
the  purpose  of  enabling  them  to  show  that 
the  consideration  for  the  conveyance  of  the 
Indiana  property  was  something  other  than 
cash,  and  that  It  must  have  included,  and 
have  extlogulsbed  the  alleged  debt.  If  any 
such  debt  existed,  in  part  payment  of  which 
the  intervener  alleges  that  the  Louisiana 
farm  was  conveyed  to  her.  In  her  answers 
to  those  interrogatories,  however,  and  also 
In  her  oral  examination,  the  intervener  states 
that  the  Indiana  prop^y  was  conveyed  to 
her  in  fulfillment  of  the  verbal  promise  of 
her  husband  that  he  would  in  that  way  make 
good  an  interest  In  that  and  other  property, 
which  interest,  secured  to  her  by  the  law  of 
Indiana,  she  had  parted  with  at  his  request, 
and  in  order  to  facilitate  him  in  paying  his 
debts.  And  in  her  oral  testimony  she  also 
states  that  the  Louisiana  farm  was  so  con- 
veyed in  part  satisfaction  of  her  claim 
against  her  husband,  represented  by  his  note 
of  $10,324.87,  for  personal  funds  beiongiup: 
to  her,  which  had  been  delivered  to  and  used 
by  bim,  together  with  accumulations  of  in- 
terest. As  to  the  consideration  for  the  con- 
veyance of  the  Indiana  property,  It  appears 
that  the  law  of  Indlnua,  which  plaintiffs 
have  proved,  tenancies  by  curtesy  and  In 
dower  have  been  abolished,  and  a  married 
woman  is  given  one  inchoate  one-tliird,  one- 
fourth,  or  one-flfth  Interest,  .varying,  quoad 
the  creditors  of  her  husband,  with  the  valuu 
of  the  property',  in  all  real  estate  acquired  b;' 
her  husband  during  the  marriage,  or  in 
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wblch  he  may  hare  an  eoultable  Interest  at 
tile  momeot  of  his  death,  which  inchoate 
Interest  becomea  absolate  ipon  the  death  of 
the  husband,  or  upon  tht  forced  alienation 
of  the  pr(>perty  during  hts  life,  unless  the 
wife  has  j^TlouBly  Joined  blm  in  such 
allHiatlon,  or  In  imposing  Incumbrances  Im- 
porting the  right  to  alienate;  provided  that 
the  wife  may  elect  to  take  under  the  will 
of  her  husband.  If  there  be  one,  and  pro- 
vided, also,  tbRt  In  case  of  Judicial  sales  of 
such  real  estate  where  the  value  exceeds 
$30,000  her  Interest  becomes  absolute  only 
up  to  that  value.  Rev.  St  Ind.  §|  2482,  2483, 
2491,  2499,  2508,  2609.  As  to  the  coBSld'SU- 
tlon  for  the  cuiveyance  of  the  Xx>uislana 
property,  ft  Is  shewn  that  the  Intervener 
was  first  married  to  Washington  Couduitt, 
who  died  In  1862.  leaving  her  $1,000  by  his 
will,  tc^ther  with  $1,400,  which  be  bad 
given  her  shortly  before  his  death;  that  in 
18C5  the  S5,400  tlius  received  bad  Increased 
to  $7,200,  and  that  she  then  married  Frank- 
lin Landers,  to  whom,  at  one  time  or  an- 
other, abe  turned  over  the  whole  of  that 
amount,  taking  his  notes  therefor;  that  by 
reason  of  the  accumulation  of  the  interest  al- 
lowed by  Landers  the  $7,200  had  Increased 
by  January,  1883,  to  $10,324.87;  that  he  then 
substituted  a  note  for  that  amount  In  place 
of  the  notes  previously  given;  and  that, 
whilst  Interest  had  been  paid  on  said  note 
from  time  to  time,  little  or  nothing  had  been 
paid  in  reduction  of  the  principal  amount  up 
to  the  date  of  the  conveyance  of  said  Louisi- 
ana property,  and  that  said  property  was 
conveyed  to  her  in  part  satlafactioo^tbat  Is 
to  say,  np  to  the  mm  of  $2,000-of  the  claim 
represented  by  said  note.  It  is  admltteil  by 
the  argument  that  the  intervener  bad  a  val- 
uable Interest,  undor  the  law  of  Indiana,  as 
above  recited,  and  it  Is  not  denied  that  sbe 
parted  wltb  It  In  joining  her  husband  In 
mortgaging  or  selling  the  property  to  which 
It  attached.  Nor  Is  It  denied  that  it  was 
competent,  under  the  low  of  Indiana,  for  the 
husband  to  make  that  Interest  good  by  the 
conveyance  to  the  wife  of  real  estate  there 
situated.  It  Is  also  virtually  admitted  that 
this  court  will  be  Justlfled,  from  the  evidence 
In  the  record.  In  holding  that  the  Intervener 
bad  placed  In  the  hands  of  her  present  hus- 
band $5,400,  with  the  accretion  thereto, 
which  she  bad  received  from  ber  Qrst  bus- 
baud  and  bis  estate,  and  that  the  same  had 
not  been  returned  to  her,  or  otherwise  ac- 
counted  for,  prior  to  the  month  of  January, 
1894.  And  from  these  premises  counsel  for 
the  plaintiffs  present  an  argument  involving 
several  propositions  of  law,  which  may  be 
conceded  with  certain  modifications  not  ma- 
terial to  the  plaintiffs'  case.  Thus  It  Is  con- 
ceded that  the  validity  of  a  conveyance  of 
real  estate  lying'  in  Louisiana  Is  to  be  deter- 
mined by  the  law  of  Louisiana,  and  that  the 
capacity  of  persons  occupying  the  relation 
of  husband  and  wife  to  deal  with  each  other 
with  respect  thereto  is  to  be  determined  by 


the  same  law.  It  Is  also  conceded  that  un- 
der the  law  of  LoulslRna  a  sale  between 
husband  and  wife  can  take  place  only  tor 
the  considerations  stated  In  the  law  Itself; 
that,  where  such  sale  purports  to  have  l>een 
made  for  some  other  constdoatlon.  It  Is  in- 
valid upon  Its  face,  and,  If  attacked  by  a 
party  having  sufilclent  interest,  the  burden 
of  proof,  whenever  such  proof  la  admissible, 
rests  upon  the  party  seeking  to  maintain  Its 
validity  to  show  that  the  real  consideratloD 
was  wlthtn  the  exceptions  provided  by  law; 
and,  If  the  claim  be  that  the  real  consid- 
eration Vas  Indebtedness  by  the  husband  to 
the  wife  on  account  of  money  said  to  have 
belonged  to  the  wife  and  to  have  been  re- 
ceived and  used  by  the  husband.  It  must  be 
shown,  where  the  parties  reside  In  anoth^ 
state,  that  by  reason  of  such  receipt  and  con- 
version the  huEFband  became  the  debtor  of 
the  wife,  that  the  debt  existed  at  the  time  of 
the  conveyance  of  ttie  prnperty,  and  that 
such  conveyance  was  made  In  satisfaction, 
or  part  satisfaction,  thereof.  It  Is  further 
conceded  that  the  Intervener  and  her  hus- 
band, having  been  residents  of  Indiana,  the 
qneHtlon  as  to  whether  the  husband  became 
Indebted  to  his  wife  by  reason  of  his  receipt 
and  conversion  of  money  said  to  have  belong- 
ed to  her  prior  to  his  conveyance  to  ber  of 
the  real  estate  In  Louisiana  most  be  deter- 
mined by  the  law  of  Indiana.  The  learned 
ceunsel  then  proceed  as  follows:  "(1)  It  hav- 
ing been  shown  that  the  common  law  haa 
been  adopted  In  Indiana,  and  It  not  having 
been  shown  that  It  has,  hi  that  respect,  been 
uMJdMled  by  statute,  this  court  will  assume, 
agreeably  to  the  common-law  rule,  that  the 
husband  of  the  Intervener  owed  ber  nothing 
on  account  of  any  money  belonging,  or  said 
to  have  belonged,  to  her,  which  may  have 
been  received  and  converted  by  him;  and 
hence  that  there  was  no  consideration,  which 
the  law  of  Louisiana  will  recognize,  to  vali- 
date the  conveyance  of  the  property  here 
situated.  (2)  If  the  position,  as  thus  stated, 
be  not  sustained,  then  that  the  verbal  prom- 
ise of  the  husband  to  make  good,  by  con- 
veyance of  real  estate  in  Indiana,  the  interest 
of  which  the  intervener  had  devested  her- 
self for  his  accommodation,  was  not  enfor- 
ceable. In  view  of  the  provisions  of  the  In- 
diana statute  of  frauds  (which  the  counsel 
have  offered  In  evidence)  on  the  subject  of 
vertml  contrncts  relating  to  real  estate.  And 
(3)  that  the  net  value,  after  deducting  tlie 
mortgage  debt,  of  the  Indiana  property  con- 
veyed to  the  Intervener  exceeded  the  value 
of  the  Interest  which  she  claims  It  was  in- 
tended to  make  gnod,  and  hence  that  It 
sliould  be  held  that  such  conveyance  also 
operated  to  extinguish  the  claim  for  money 
rcfceived  and  converted." 

The  propositions  2  and  8  will  first  be  con- 
sidered in  their  order  as  stated  above.  In 
suppcirt  of  proposition  2  we  are  referred  to 
tlie  case  of  Worth  v.  Patton,  0  Ind.  App.  272, 
31  K.  E.  1130,  In  which  tt  appeared  that  tUe 
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btiitMuid.  desired  to  cmrey  certain  lauds  to 
the  cbUdren  of  a  former  wife,  and  that  he 
verbally  pnuotaed  tbe  wife  tbat,  If  she  would 
Join  him  In  audi  oonreyanc^  thua  releasing 
her  Inchoate  intereat,  be  would  conrey  to  her 
fertain  other  real  estate,  which  promise  was 
accepted  and  acted  on  by  tbe  wife;  tmt  that 
the  husband  died  without  fulfillment  cm  hla 
part  It  fnrth«-  appeared  tbat  the  widow 
tben  made  a  claim-  against  the  estate  of  the  de- 
ceased, asfclnc  to  be  made  good  wltb  respect 
to  tbe  interest  with  which  she  bod  tfacs  part> 
ed.  which  dalm  was  resisted  on  the  ground 
that  tbe  promise  was  void  under  tbe  statute 
or  frauds.  It  was  hdd  by  the  court  that,  If 
tbe  action  had  been  brought  for  apedflc  pep- 
fonnance,  or  for  damages  for  breach  of  co&> 
tract,  the  defense  might  have  prevailed,  but 
that  tbe  widow  was  entitled  to  recoTer  tbe 
fair  Table  of  the  biterest  with  which  she  had 
parted  upon  tbe  faith  of  a  promise  which  bad 
not  been  fulfilled,  and  which  could  .not  be 
enforced.  This  decision  appears  to  us  to  be 
equally  sound  In  law  and  in  morals,  but  we 
are  miable  to  pevcdve  In  what  way  it  sup- 
portB  the  proposition  of  the  learned  counsel. 
It  was  not  held  that  tbe  husband  could  not. 
under  the  statute  of  frauds,  have  complied 
with  bis  promise,  nor  was  It  held  that,  If  he 
had  complied  with  It,  a  creditor  to. whom  he 
c  intracted  a  debt  18  months  later  could  have 
raccessfully  attacked  tbe  conveyance  upon 
tbe  ground  that  the  conaideratton  was  Inade- 
quate^ 

Propoeftkin  No.  S  appears  to  us  to  Inrolre 
a  Don  seqaltur,  since^  assuming  tbat  the  nat 
value  of  the  Indiana  property  conveyed  to  the 
InterveiiOT  eoooeeded  that  <tf  the  interest  which 
she  claims  it  wa«  hitraded  to  make  good.  It 
wmild  not  follow  tbat  the  parties  Intended 
the  excesa  in  valoe  to  be  attributed  to  the 
extlnguishmmt  of  the  dalm  for  personal  funds 
had  and  converted  by  tbe  husband.  There  are 
otlier  hypotheses  to  be  taken  Into  account 
I-fijiders  may  have  Intended  to  convey  the 
property  to  his  wife  for  an  Inadequate  consid- 
eration, or  he  may  bare  believed— the  opinions 
of  the  witnesses  who  have  been  aamlned  in 
tills  case,  m  tbe  fact,  if  it  Iw  a  fact,  or  both 
the  opinions  and  the  fact,  to  the  contrary  not- 
wlUiatandtag— that  the  property  was  not 
wtalh  more  than  the  claim  In  satisfaction  of 
vUch  it  was  transferred.  Tbere  Is  nothing 
to  Indicate  tbat  any  creditor  was  left  unsatis- 
fied at  the  time  that  the  conveyances  In  ques- 
tion were  made,  and  those  conveyances  cer- 
tainly inflicted  no  Injury  on  plaintiffs,  whose 
debt  had  not  then  been  contracted,  and  waa 
aot  contracted  until  a  year  or  more  later. 
But  if  the  purpose  had  been  to  place  tbe  prop- 
erty of  tbe  husband,  both  In  Indiana  and 
Loolsiana,  beyond  tbe  reach  of  the  husband's 
future  creditors,  it  Is  not  apparent  why  the 
claim  of  the  wife  for  tbe  restitution  of  her 
personal  funds,  which  claim,  thwe  wai  rea- 
ew  to  bellevok  ml^t  serve  as  a  valid  con- 
tsideratlon  for  the  cwve^nce  to  her  of  the 
'■i^'ttlBna  propvty*  should  have  been  exhaust- 


ed In  Indiana,  wtaea;  as  we  lnf«v  from  tbe 
fact  tbat  plaintiffs  appear  to  have  made  no 
attack  on  them,  the  con^dratloo  for  the 
convinces  In  Indiana,  as  stated  by  the  In- 
tervenor,  was  sufficient  to  enable  her  to  bold 
tbe  property  there  conveyed. 

Pas^g  to  84»ne  otber  questions,  there  is 
no  doubt  that  tbe  Louisiana  farm,  baring 
been  acquired  during  the  marriage,  was  com- 
munity property,  though  lenders  and  bis  wife 
redded  In  Indiana.  CSv.  Code,  art  2400. 
But  that  did  not  prerent  its  conveyance  to  the 
wife,  provided  tbere  was  a  conslderatlrm, 
wblob,  tmder  tbe  law  ot  Louisiana,  would  be 
sufficdent  to  support  a  sale  or  datlen  en  pale- 
ment  from  husband  to  wife.  Tbe  position 
taken  in  the  answer  to  tbe  mtemntlon  tbat 
tbe  iDtervener,  as  part  of  the  price,  assumed 
the  mortgage  debts  resting  upon  the  property, 
and  due  by  the  husband,  Is  not  stistalned  by 
the  fact  The  Intervener  did  not  assume  the 
mortgage  d^its.  bnt  took  the  property  subject 
to  tbe  mortgages,  and  <»ily  for  Its  supposed 
value  over  and  above  the  debts  thus  secured. 
So,  also,  with  r^ard  to  tbe  position  that  iirop- 
erty  worth  $10,000  was  conveyed  to  her  In  ex- 
thigutsbment  of  her  dalm  to  the  extent  of 
only  ¥2,000.  and  that  the  price  was  "vile," 
et&  Such  was  not  the  fact  The  property 
was  conveyed  subject  to  mortgages  amount- 
ing to  97,600,  exclusive  of  costs,  Interest  at- 
tMmey's  fees,  etc.,  for  which  It  may  be  lia- 
ble, and  hence  the  Interest  acquired  by  the 
Intervener  seems  to  bear  but  a  Just  prop<H> 
tlea  to  the  claim  for  wUdr  It  to  said  to  have 
been  given  in  satisfaetiott.  Oolvfn  r.  Jc^auoOt 
104  La.  665.  29  South.  2T4. 

The  question  whicb  remains  Is,  was  there 
a  coMlderatloD  for  tbe  amveyance  of  the 
TjQwlalana  property  from  husband  to  wife, 
such  as  can  be  recognized  under  Louisiana 
law?  Tbe  conveyance  purports  to  be  a  sale 
for  92,000,  and  Is  Invalid  upon  Its  face.  A 
ctmtract  of  sale  between  husband  and  wife 
can  take  place  only  In  the  three  following 
cases:  "(1)  When  one  of  tbe  S[)ouses  makes 
a  transfer  of  property  to  the  other,  who  to 
Judicially  separated  from  him  or  her.  In  p^y- 
ment  of  his  or  her  rights.  (2)  When  the 
transfer  made  by  tbe  husband  to  bis  wife, 
even  though  not  separated,  has  a  legitimate 
cause,  as  tbe  replacing  of  her  dotal  or  otber 
effects  alienated.  <3)  When  tbe  wife  makes 
a  transfer  to  tbe  husband  of  property.  In  pay- 
ment of  a  sum  promised  him  as  dowry." 
Civ.  Code,  art  2446,  The  burden  of  proof  la 
on  tbe  Intervener  to  show  tbat  tbe  convey- 
ance, which  appears  upon  Its  face  to  be  In- 
valid, because  the  consideration  expressed  Is 
not  wltbln  tbe  exceptions  of  the  law,  is  bas- 
ed upon  anothw  and  a  diffovnt  considera- 
tion, which  is  within  those  exceptions.  She 
bos  undertaken  to  accomplish  this  by  show- 
log  that  she  turned  over  to  her  husband  cer- 
tain funds,  whicb.  In  this  state,  would  be 
eonaidoed  paraphernal,  and  tbat  the  prop- 
erty in  question  was  conveyed  to  ber  by  her 
husband  In  part  satiafactioii  of  tb*  debt 
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wliicli  he  Incurred  In  receiving  and  using 
said  funds.  But  she  has  not  shown  that  her 
husband  thereby  Incurred  any  debt  for  that 
is  a  matter  which  is  to  be  determined  by  the 
law  of  their  domicile,  where  the  funds  were 
received  and  converted.  The  plaintiffs  have 
proved  the  adoption  of  the  common  law  by 
the  state  of  Indiana,— a  fact  of  which  we 
might  have  taken  Judicial  notice,  as  we  now 
take  Judicial  notice  of  what  the  common  law 
Is,  though  we  do  not  take  such  cognizance 
of  the  statutory  modifications  of  that  law. 
Copley  V.  Sauford,  2  La.  Ann.  335,  46  Am. 
Dec.  548;  KUng  v.  Sejour,  4  La.  Ann.  130; 
Ripka  V.  Pope,  5  La.  Ann.  83,  S2  Am.  Dec. 
579;  Gates  v.  Galther,  46  La.  Ann.  292,  15 
South.  60;  Lambert  v.  Insurance  Co.,  SO  La. 
Ann.  1031,  24  South.  16;  Itoehl  v.  Porteous. 
47  La.  Ann.  1582,  18  South.  645;  13  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  1058.  At  common 
law  a  married  woman  cannot  possess  person- 
al property  independently  of  her  husband 
except  where  a  trust  Is  created  for  her  sepa- 
rate benefit,  and  the  promise  of  the  husband 
to  repay  money  received  from  the  wife  dur^ 
Ing  coverture  would  be  without  considera- 
tion. 15  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  820; 
Hendei-son  v.  Trousdale,  10  I^.  Ann.  548; 
McCall  V.  White,  Id.  547;  Eager  v.  Brown, 
14  La.  Ann.  885;  Qulgly  v.  Muse,  16  La.  Ann. 
197.  There  is  no  evidence  in  the  record  that 
this  rule  has  been  modified  by  statute  In  In- 
diana, and  hence  we  have  no  basis  upon 
which  to  hold  that  the  receipt  of  mcmey  from 
his  wife  and  Its  conversion  by  Landers  Im- 
posed any  obligation  upon  him  the  discharge 
of  which  could  serve  as  the  consideration 
for  the  conveyance  to  h&e  of  property  in  this 
state.  Even  If  it  had  been  shown  that,  by 
reason  of  statutory  modification  In  Indiana 
of  the  common  law  otherwise  prevailing 
there.  Landers  became  the  debtor  of  his  wife 
^vlth  respect  to  her  personal  funds  received 
■and  converted  by  him,  and  that  he  also  owed 
interest  thereon  under  an  agreement  to  that 
■effect,  such  obligation  would  not  be  held,  in 
this  state,  to  stand  upon  the  same  footing 
as  tlie  debt  of  a  citizen  of  Louisiana  to  his 
resident  wife  for  paraphernal  or  dotal  funds 
received  by  him.  Nor  would  a  conveyance 
of  property,  made  In  this  state,  in  satisfac- 
tion of  the  one  debt,  be  here  given  the  effect 
which,  under  our  law,  Is  accorded  to  the  da- 
tlon  en  paiement  In  satlBfactlon  of  the  other. 
Fmts  v.  His  Creditors,  2  Hob.  501;  Stewart 
V.  His  Creditors,  12  La.  Ann.  80;  Hyman  v. 
Schlenker,  44  La.  Ann.  118,  10  Soutiii.  6S3. 
The  counsd  for  the  Intervener  contends, 
however,  that  a  creditor  can  proceed  by  the 
seizure  of  property,  the  title  to  which  is  In 
another  person  than  his  debtor,  only  where 
such  title  la  a  pore  simulation.  Correctiy 
stated,  we  take  the  rule  upon  this  subject  to 
be  that  "when  immovable  property  has  been 
sold  by  authentic  act  valid  on  Its  face,  and 
accompanied  by  actual  delivery,  and  contin- 
410US  possession  and  control  1^  the  vendee, 
as  owner*  a  creditor  o£  the  vendor  cannot 


seize  the  property  In  disregard  of  ttie  trans- 
fer; and,  when  enjoined  by  the  vendee,  such 
seizing  creditor  will  not  be  allowed  to  allege 
and  prove  that  the  sale  Is  a  fraudulent  simu- 
lation. •  •  •  The  tltie  of  the  vendor  un- 
der such  circumstances  can  only  be  attacked 
In  a  direct  action  in  avoidance  of  the  sale. 
And  In  such  direct  action,  whether  revoca- 
tory or  en  declaration  de  simulation,  the 
plaintiff  must  aver  and  prove  that  the  act 
sought  to  be  avoided  operated  injuriously  to 
him."  WUllB  V.  Scott,  33  La.  Ann.  1026;  Coch- 
rane V.  Gibert  41  La.  Ann.  735,  0  South.  731; 
Thompson  v.  Herlng,  45La.  Ann.  991, 13  South. 
398.  In  the  case  last  above  cited  the  sylla- 
bus reads  In  part:  "If  the  act  of  sale  evi- 
denced a  real  transaction,  whatever  its  char- 
acter, the  administratrix  could  not  ignore  It 
or  attack  It  collaterally,  but  could  only  claim 
its  Judicial  revocation  by  direct  action."  But 
In  the  case  at  bar  the  putative  sale  from  hus- 
band to  wife,  purporting  to  have  been  made 
for  money  in  hand  paid,  is  not  valid  upon  Its 
face,  but  Is  distinctly  invalid,  as  being  ap- 
parently in  violation  of  a  prohibitory  law. 
It  cannot,  therefore,  be  said  to  evidence  a 
real  transaction,  but  leaves  the  title  to  the 
property,  apparently,  in  the  vendor,  and  sub- 
ject to  seizure  at  the  suit  of  his  creditor. 

Our  learned  Brother  of  the  district  court, 
after  a  conscientious  and  exhaustive  review 
of  the  case,  concludes  his  opinion  as  follows: 
''It  seems,  so  far  as  I  am  advised,  that  under 
the  law  of  Indiana  the  husband  and  wife  have 
almost  unlimited  power  to  contract  with  each 
other.  Under  our  own  law,  restitution  to  the 
wife  by  the  husband  is  looked  upon  with  fa- 
vor. •  •  •  The  sale  In  controversy  in  this 
case  was  an  accompUshed  fact  long  before 
the  plaintiffs  ever  became  creditors  of  the  de- 
fendant Landers,  and  the  Intervener,  by  vir- 
tue of  that  sale,  had  accepted  that  property, 
and  gone  Into  actual  possession  of  the  same. 
For  the  foregoing  reasons,  and  after  a  pro- 
longed and  thorough  study  of  the  question 
and  all  the  law  and  facts  bearing  upon  It  I 
am  forced  to  conclude  that  the  transaction 
or  transfer  In  controversy  vested  title  to  the 
property  in  the  intervener,  and  she  is  a<s 
cordlngly  declared  to  be  the  true  and  lawful 
owner,"  etc.  We  infer  from  this  that  some- 
thing may  have  been  conceded  in  the  argu- 
ment in  the  district  court  as  to  the  statutory 
modifications  of  the  common  law  in  Indiana 
in  so  far  as  that  law  bears  upon  the  relation 
of  husband  and  wife,  but  we  have  been  una- 
ble to  find  in  the  record  any  proof  of  a  modi- 
fication whereby  the  husband  becomes  the 
debtor  of  the  wife  by  reason  of  his  rec^pt 
and  conversion  of  her  personal  funds.  Our 
conclusion,  therefore,  upon  the  case  pree«it- 
ed,  is  that  the  intervener  has  failed  to  make 
the  proof  necessary  to  establish  ber  daim, 
and  that  her  intervention  should  be  dismiss- 
ed as  in  case  of  nonsuit 

Since  the  submission  of  the  case  the  death 
of  Franklin  Landei-s  has  been  soggested,  and 
his  legal  repreisentatiTes  have  been  made  par- 
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ties  hereto.  It  Is  therefove  ordered,  adjudg- 
ed, and  decreed  that  tbe  judKnient  appealed 
from  be  annulled,  avoided,  and  reversed,  and 
tbat  there  now  be  Judgment  la  favor  of  the 
plalDtma  Fred.  P.  Bush  and  Morris  M.  Town- 
ley,  administrator  of  George  B.  Townley.  de- 
ceased, and  agalnat  tbe  Intervener,  Hrs. 
Martha  B.  Landers,  dismissing  the  Interven- 
tion of  said  Mrs.  Landers  as  In  case  of  non- 
suit, and  at  ha  cost  in  both  courts. 
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METHODIST    EPISCOPAL  CHURCH. 

SOUTH,  V.  CITY  OP  NEW  OB^ 

LEANS  et  al.    (No.  18,990.)^ 

^Supreme  Court  of  LoaiBlana.  March  31,  1902.) 

TAXATION— PROPERTY  SUBJECT— HXBMPTIONS 
—BACK  TAXES— REDUCTION  OP 
ASSES8UBNTS. 

1.  All  property  Is  liable  to  taxation,  uulesa 
shown  to  be  within  some  exemption  establish- 
ed by  law.  Heace,  in  a  proceeding  to  annul 
an  assessment,  tbe  exemption  relied  on  must 
be  afDmiatirely  established. 

2.  Property  llal>Ie  to  taxation,  wbicb  is  en- 
tered upon  the  assessment  rolls  as  "exempt," 
and  which  is  not  assessed.  Is  "omitted"  from 
the  assessment  as  effectually  as  if  it  were  not 
entered  at  oil,  aud  is  therefore  within  the 
meaning  of  the  law  providing  for  the  assess- 
ment of  property  which  Saa  been  omitted. 

3.  Taxes  for  the  current  year  are  not  includ- 
ed in  the  term  "back  taxes,"  as  used  in  sec- 
lion  12  of  Act  No.  170  of  1898,  providing  that 
"uo  back  taxes  for  more  than  three  years 
shall  be  aasessed";  hence  taxes  may  be  as- 
sessed for  three  years  preceding  tbat  in  which 
the  assessment  is  made.  Nor  does  it  affect  the 
question  that  the  supplemental  tax  roll  is  not 
recorded  or  the  notices  of  assessment  ^ven 
until  the  following  year. 

4.  A  suit,  the  purpose  of  which  is  to  relieve 
property  of  the  taxes  assessed  against  it  for  one 
or  more  years.  Is  a  proceeding  "fOr  the  reduc- 
tion of  assessments,^'  within  the  meaning  of 
the  law  providing  tbat  in  such  cases  the  attor- 
iiey  of  the  tax  collector  shall  be  compensated 
by  receiving  10  per  cent,  on  the  amount  col- 
lected. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  George  E.  Th£ard,  JndgQ. 

Acti<xi  by  the  Methodist  Episcopal  Church, 
South,  against  the  city  of  New  Orleans  and 
others.  Judgment  for  plalntUC.  Defendant 
city  apiieals.  Modified. 

EL  Garland  Buprfi,  Asst  City  Atty.,  for 
Appellant  WUUam  S.  Benedict,  for  app^lee. 

MONBOB,  J.  The  pUlntUT  alleges  that  cer- 
tain real  estate  beloDglng  to  It,  to  wit,  loto 
6.  7,  8,  9,  and  10  In  square  242,  bounded  by 
Jacksm.  Bralnard.  Josephine  and  Caxonddet 
streets.  In  the  dty  of  New  Orleans,  have  re- 
cently been  anessed  tor  the  taxes  of  1895  and 
1896  witbont  antborlty  of  law,  aald  property 
having  been,  under  article  207  of  the  con- 
stitution, and  contemporaneous  Jurisprudence 
and  custom,  exempt  from  taxation,  as  naed 
tm  religions  porposes;  that  said  aasesament 
was  made  iq;ion  a  so-called  supplemental  roll, 
ciade  op.  It  Is  dalmed,  in  conBequence  at  a 

» R«hearlag  donled  Hay  U.  UO. 


decision  of  the  supreme  court,  which  decision 
was,  however,  rradered  in  a  case  to  which 
petitioner  was  not  a  party,  and  by  its  terms 
exempts  like  jHwperty  for  said  years;  that 
tbe  assessment  In  question  is  said  to  have 
been  made  under  tbe  authority  of  section  12 
of  Act  No.  170  of  1896.  but  that  said  law 
was  not  cranplled  with  or  Is  Inapplicable,  for 
this:  that  said  pr<^>erty  was  not  "omitted" 
from,  or  "erroneously"  or  'improperly"  as- 
sessed on,  tbe  regular  roils,  but  was  entra-ed 
thereon  as  exempt,  and  hence  the  statute  re* 
lied  on  confers  no  authority  on  the  assessors 
to  make  a  new  assessment,  and  the  same 
should  be  decreed  null  and  void.  It  Is  further 
alleged  that  the  property  has  been  assessed 
In  globo  under  the  numbers  6,  7,  and  8;  lots 
9  and  10  not  being  named,  though  Included  In 
the  measurement.  The  prayer  Is  that  the 
board  of  assessora,  the  state  tax  collector, 
and  the  city  of  New  Orleans  be  cited,  and 
tliat  plaintiff  have  Judgment  annulling  the  as- 
sessment of  which  It  complains.  The  defend- 
ants have  answered,  denying  generally  the  al- 
legations of  the  petition,  and  the  board  of  aa- 
sesscrs  and  state  tax  collector  pray  tbat  they 
be  allowed  attorney's  fees,  l^ere  Is  nothing 
to  show  that  the  property  In  question  is  now, 
or  has  ev»  been,  used  for  any  purpose  which 
woald  entitle  It  to  exemption  from  taxation. 
The  assessor  states  that  It  belonged  to  "this 
cbnridi  aasoclatlon,"  and  that  It  was  at  one 
time  used  as  a  parsonage,  and  at  another  as 
a  boarding  house.  Being  the  property  of  a 
religious  corporation,  be  had,  however,  enter- 
ed it  on  tbe  rolls  as  exempt  during  the  years 
In  question.  It  is  admitted  that  the  supple- 
mental asaessment  roll  for  the  year  1895  was 
filed  December  29,  1898,  and  recorded  In  the 
mortgage  oflSce  April  S,  1899;  and  it  is  shown 
that  the  taxes  of  1897,  189S,  and  1899  have 
been  paid  upon  similar  assessments.  Tiiere 
was  Judgment  In  the  court  a  qua  in  favor 
of  tbe  plaintiff  as  to  tbe  year  189S,  and 
against  It  as  to  the  year  1806.  The  city  of 
New  Orleans  alone  has  appealed,  aud  tbe 
plaintiff  Jolna  in  the  appeal  "In  so  far  an 
to  complain  of  the  Judgment  of  tbe  lower 
court  In  allowing  the  claim  of  the  attorneys 
of  the  state  tax  collector  for  ten  per  cent, 
upon  the  amonnt  of  tbe  taxes  due  for  the 
year  1896,  the  cancellation  of  which  had  been 
prayed  for  and  rejected,  whilst  that  for  the 
year  1896,  likewise  embraced  In  the  prayer, 
bad  been  allowed," 

Section  12  of  Act  No.  170  of  1898  Is  Identi- 
cal with  section  11  of  Act  No.  106  of  1890, 
and  reads  as  follows:  "Tbat  If  any  ti-nct  or 
lot  of  land  or  other  property  Shall  be  omit- 
ted in  tbe  assessment  of  any  year,  or  series 
of  yeara,  or  in  any  way  erroneously  assessed, 
the  same,  when  discovered,  shall  i>e  assessed 
by  the  assessor  or  tax  collector  for  the  whole 
period  of  which  the  same  may  have  been 
omitted  or  Imprc^rly  assessed,  and  shall  be 
subject  to  the  state,  parish  and  municipal 
taxes  which  have  been  or  may  hereafter  be 
assessed  against  said  property,  In  accordance 
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wltli  Iftw:  proYkted.  no  back  Ihsm  Cor  inwe 
ibmn  thne  yoon  flball  be  HBseaBed  agKlnst 
«ald  .property:  and  fnivldtd  fnzthcr  tliat 
aadi  aaKsament  aball  -appear  vpan  a  aiqnde- 
mental  rail  and  be  filed  In  the  aarae  maimer 
aa  regular  tax  roUa.  A  notice  by  mall  ahall 
be  siren  trf  the  eDmpIetlon  o£  aaid  aBaeaanwnt 
roUa  and  that  It  la  e^osed  tor  examination 
In  the  office  of  flie  aaaeaaora,  whether  the  tax 
.Is  m  -mOiTabteB  or  tmnumbte  property,  and 
.t^at  ten  d^ye  are  idlowed  said  partlce  to 
■make  to  the  aaaaaaor  anT  complaint  Oiey  may 
wlah  to  urge  .against  aald  Baacaament.  And 
.In  the  caae  of  unknown  owners  nxAUit  Bball 
be  publtahed  twlee^  during  a  >period  -of  ten 
days,  in  a  dally  newqiepGr  puUtehed  Id  the 
dty  of  New  Odeans,  and,  in  other  .parisbea, 
m  -provided  1^  section  21  of  thia  act,  and. 
In  ease  of  no  complaint,  aaid  aasessment, 
without  any  further  requisite  or  formality  of 
any  kind,  shall  be  final  and  condaslTe  on 
the  partla  aaaeased.  In  the  event  of  nny  ancb 
oomplalnt,  the  dedslon  of  the  asaeaaora  there- 
on ahall  be  proniptly  made,  and  ahall  be  final; 
and  said  asseasment.  wlQiout  any  farther  fOr^ 
malUy  or  reanialto  of  any  kind,  ahall  be  Und- 
Ing  and  cmclnslve  xm  the  parties  aaaeased, 
aaTlii£.hf)iwaTer.,to  the  parties -asaesstd,  an  ai>- 
peal  to  the  courta  within  five  days  from  -the 
■declsian  of  the  aaeoanors  xm  said  oomplaint, 
which  deolalan  shall  be  deemed  mrtlse.  and 
said  delay  of  fl,Te  days  shall  begin  from  the 
day  of  the  entry  by  the  aaeaasors  on  aaid 
8iq>plemeatal.reU  of  the  wevda  'Appeal  reject- 
ed.' "  Property  liable  to  taxation  wbldi  Is 
entered  upon  the  aaecssmait  nflls  aa 
empt,"  and  which  Is  not  assessed,  la  ''omit- 
ted In  the  asseasmenti*'  as  eflectoally  as  If  It 
were  not  entered  at  all,  and  Is  therefore  wHh- 
In  the  meaning  of  llie  law  pvorldbig  for  the 
aaaessnient  of  property  which  has  been  ondt 
ted.  Aa  all  proper^  la  liable  to  taxation  un- 
less it  -be  shown  to  he  within  anne  exemption 
established  by  law,  and  as  no  auch  ahowiiig 
is  made  in  tlila  case,  we  must  aaaume  that  the 
.property  In  question  was  liable  to  taxation. 
The  admission  that  the  supplnoental  roll  for 
1SB5  was  died  on  Deoember  29,  iSOS,  la  con* 
.elusive  as  to  the  time  of  the  asaessmoit  The 
law  provides  that  no  **badk  taxes  for  more 
than  three  years  ahall  be  aaaeased;"  but,  as 
waa  beld  In  the  £tompel  •Owe,  taxea  for  the 
current  year  are  not  "back  taxes."  State  ex 
reL  Stfflnpd  r.  City  of  New  Orleaoa,  106  I^. 
770,  30  South.  97.  During  tbe  whole  of  tlie 
year  1S9S  the  only  back  taxes  were  tibose  for 
preceding  years,  and  it  was  competent  for  the 
assessors  to  go  baxA  as  far  aa  1805  for  the  pur- 
poses of  a  aupplemental  roU.  The  fact  that 
the  roQ  was  not  recorded  In  the  mortgage  of- 
fice, and  ttiat  the  {dalntltf  waa  not  notified  of 
the  assessment  until  later,  does  not  aHect 
the  question,  aa  the  assessmeiU  had  been 
made  wUhln  the  time  prescribed.  The  quKsi- 
tlon  of  the  attom^'s  fees  was  also  dl^praed 
ot  In  the  Stempel  Case.  It  was  there  held 
that  the  attorney  representing  the  tax  col- 
lector "In  all  proceedlnga  for  the  redaction  of 


■aaeasmenti.*'  et&,  la  entitled  to  *nen  per 
ceiitiiftbeamoantooUected,'*andtliata  pn>- 
oeedlns  the  paryose  >of  vrtitdi  la  to  reUere 
file  property  from  llaUllty  tm  tazaa  for  cer- 
tain years  la  an  aotku  for  the  'Redaction  oi 
aaaeosment**  Ndtber  tbe  tax  eolleetor  nor 
his  attorney  are  cunpUning,  however,  and 
no  change  will  be  made  in  the  jadfipnent, 
from  which  the  city  alone  liaa.f^;ipealed.  as  to 
the  matter  itf  attorney^  fees. 

Tbe  only  remaining  question  relatea  to  the 
description  of  the  property.  It  Is  snfficient 
for  the  ptu>posea  of  Identification,  and  tbe 
^Intiff  has  since  teen  paid  the  taxea  for 
several  years,  baaed  npon  a  almllar  descrip- 
tion. Tbe  case,  upon  the  whole,  la  wifli  the 
appellant 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
annulled,  avoided,  and  revezaed  in  ao  far  aa 
it  directs  tbe  eancellatton  of  asacsBinent 
of  the  property  In  question  for  the  purposes 
of  dty  taxatlm  tot  tbe  year  18KS,  and  in  all 
oOer  respects  that  said  jadgment  be  affirm- 
ed; the  plalnttif  to  pay  all  the  costs. 


(lOTLa.) 

STATE  Y.  "Sl'ElW  ORLEANS  IXE9BBNTDRB 

REUJEMPTIOX  CO.  OF  LOUISIANA, 

Limited.  -(No.  14,047.) 

(Snpnme  Ooart  of  Louiidana.  April  28,  190S.) 

COBFCHtATIONS— RIGHT  TO  BO  BUSINESS— IN- 
JUNCTION—R  EC  EtVBRS . 

1.  Where  an  association  is  oarryine  on  busi- 
ness, claimiuic  corporate  capacib^  and  corporate 
protection,  the  state  has  tbe  right  by  Judidal 
action  to  test  Its  claims,  both  as  to  its  orsaui- 
zotiou  and  aa  to  tbe  business  it  is  conducting 
being  such  as  fails  within  the  pennls8iv«  terms 
ot  statutes  autboEking  the  creation  of  cor- 
porations. 

2.  It  has  the  right  to  bold  matters  in  abey- 
ance by  injuuctioa  for  the  protection  of  all 
parties  in  interest  until  the  termination  of  sucb 
a  suit.  Its  duty  ends  wben  it  baa  caused  to 
be  set  aside  the  association's  claim  to  corporate 
capacity  end  protection.  It  is  not  tdiargcd 
with  the  duty  of  protecting  rights  of  parties 
.placed  in  position  to  protect  thomselTes. 

8.  The  mere  fact  that  tbe  affuivs  of  sucb  aa 
association  have  been  prematurely  or  irregular- 
ly settled  by  those  having  actual  control  of  its 
assets  furnishes  no  ground  tor  tbe  appoiut- 
iiu'nt  of  a  receiver  at  the  instance  of  the  state 
itself,  wben  all  debts  have  been  paid,  and  all 
parties  in  Interest  are  entisfied,  and  the  bn^i- 
ness  in  tbe  b-tate  has  endefl.  The  state  la  no 
longer  concerued  in  tbe  matter. 

(Syilabos  by  tbe  Court.) 

Appeal  from  dvH  fllstrlet  court,  parish  of 
Orleans;  John  St.  Paul,  Judge. 

Action  by  the  state  against  the  New  Or- 
leans Debenture  Redemption  Company  of 
Louisiana,  Limited.  Judgmrat  for  plaintiff. 
Defendant  appeals.  Reversed. 

Flerstm  &  Flerson  and  Waltv  H.  Rogers, 
for  appellant  Walter  Gulon.  Atty.  Gen. 
(Milton  Joseph  Cunningham  and  Frank  EL 
Ralnold,  of  counsel),  for  the  State. 

NIGHOLLS,  C.  Jf.  The  Judgment  of  tb« 
district  court  waa  in  favor  of  the  ^aintlff. 


Digitized  by 


Google 


STATE  r.  N£W  ORLEANS  DfiBENTUEE  BEDEMFTION  Ca 


103 


the  state  of  I-oulslana,  «nd  against  the  de- 
fendant, decredng  "tlK  pretended  churter, 
under  color  of  wblcb  the  defendant  dalm 
caqiorate  exlBtuMe,  to  be  anil,  void,  and  of 
no  effort,"  and  tbat  "tlio  preaktent.  oecretary, 
and  genaral  manager,  and  tbe  offiom,  agents, 
directors,  and  members,  of  said  so-called  cor- 
pora tioa,  are  and  bave  «w  been  wttbont  le- 
gal antlwrUr  to  aot  In  a  ouporato  capacity 
In  tke  name  at  the  New  Orleans  Debaitwe 
Bedemptton  Gompaof  of  LonlBlana,  limltbd, 
and  vnder  color  of  its  ctsetwded  oharter." 
U  furtJher  wderad  tbat  "tbe  tnjnnctlm  bere- 
tofore  issued,  pvoblUtlag  and  restraining  said 
company.  Its  offioen^  directory  agents,  and 
represeiriatlTes,  from  lemovtag  tbe  assets 
and  funds  of  said  company  from  this  states 
or  beyond  tbe  JorlsdlctlM  of  tbla  covt;  tn»n 
rec^Tlng  any  moner  W  inataUmenta  from  its 
debenture  tudders;  fnora  paying  out  any 
money  ea  avrrander  or  vitbdrairnls,  or  on 
nden^rtlen  of  debentures;  frmn  making  loans 
on  and  from  forfeiting  any  of  said  deben- 
tures, or  tbe  rights  of  any  of  tbe  holders 
thereof,— be  now  confirmed  and  made  abso- 
IntBk  And  It  is  farther  ordered  and  adjndged 
tbat  said  eomiumy*  so  cnUed,  its  -offlcen, 
ageuts,  and  representatives  and  membras;  be 
further  perpetually  enjotaed  and  restrained 
fftim  acting  in  a  corporate  eapaoM^t"  After 
this  Jndgment  mm  rendered,  on  motfon  of 
tbe  attorney  ganwal  ttie  district  conrt  kcqb^ 
nlzed  tta«  appotntunnt  and  commlBalon  at  tbe 
governor  Issued  -to  Angnst  M.  Botedlat,  and 
ordered  that  -a  ■commlsskn  Issue  to  bim  as 
liquidator.  Tbeae  jndgmrata  were  appeated 
to  tbe  supreme  oovrt  Tbe  supeeme  court 
afflnned  tbe  first  Judgnant,  but  annidled  the 
order  Issued  by  tbe  court  recagoizb^:  Bene- 
dict as  -liquidator,  and  left  ut  large  tbe  ques- 
tion of  the  app<*itmnt  of  -a  recelTer.  26 
South.  58ft.  On  rehearing  this  court  said: 
"The  whole  qaestkm  as  to  the  appotaitmait 
of  UQuldatm-  w  recelTor  was  fcCt  at  large, 
sod  to  be  considered  as  -aa  original  qnestloii. 
WbsKber  tbe  appohitmat  of  Ikraldator  or 
recel>-<er  Ilea  with  the  governor,  or  of  receiv- 
er with  the  cowt,  or  tbe  parttos  In  tatereat, 
we  do  net  deteimtefc  it  is  left  an  open 
question."  20  South.  602.  In  April,  1801.  tbe 
)itate,  ttarongb  Uae  attorney  genml,  filed  a 
petiUoa  in  the  district  eonrt,  In  whleh,  after 
referring  to  tbe  fact  tbat  tbe  order  recognis- 
ing Benedict  Uqatdator  bad  been  vaoated, 
and  to  the  deoree  of  the  vupreme  court  on 
that  subject,  it  allied  tbat  tbe  cause  was 
remanded  for  further  proceedings,  with  the 
express  reserratkm  to  the  state  of  Louisiana, 
snd  all  otbeor  parties  In  Interest,  of  all  rights 
under  tbe  law  retatlve  to  the  appohitm«it  of 
a  receiver  or  liquidator;  tbat  since  tbe  roidl- 
tlon  of  tbe  Judgments  In  the  case  the  legis- 
lature bad  passed  Act  Mo.  28  of  1900,  giving 
tbe  conr*  tbe  right  and  power,  on  appUcatlou 
of  any  party  In  interest,  or  on  application  of 
tbe  attorney  general,  to  appoint  a  receiver 
to  take  charge  of  tbe  property  and  eCEects  of 
any  corporation  wlilcb  baa  ceased  to  exist 


or  vriMse  Charter  bm  'been  r^MaM,  wlttont 
pEorldbig  for  the  UqulOatlm  of  Us  aSafrs; 
that  tbeesftire  tbe  appointment  ci  Benedict 
by  the  govetBor  aa  Uqaldator  sboold  be  «our 
Armed,  but  that  If  it  should  be  hdd  tbat  Act 
No.  26  of  1800  Is  applicable  to  this  cause, 
and  has  repealed  section  TBI  of  the  Revised 
Statutes,  thm  a  racetver  should  be  apjKrint* 
ed  to  take  ebai«e  of  and  ll«uldato  the  af- 
fairs of  tbe  defendant  company.  Tbe  prayer 
of  the  petition  was  tbat  BenedMt  be  vecog- 
Biaed  an  ttas  Uquldator  ot  the  New  Orleans 
Debenture  C«npany  of  Loolslaaa,  Limited, 
under  tbe  apptdntment  of  the  goremor;  <tmt 
be  be  dbected  to  t^e  ehaige  of  the  aflEbtrs  of 
the  defiendant  cnnpaay.  and  to  M^oMate 
Ifeem,  and.  In  tbe  altematir^  durald  ft  be 
held  that  Act  Na  28  of  IDOO.  -or  any  other 
law,  baa  repealed  aecdon  731  of  tin  Herlsed 
Btat»tes,  a  receiver  bs  appointed,  -with  mch 
powers  as  may  be  neoessaiy  and  xnoper; 
tbat  an  Inventory  be  made  of  all  tbe  iunper< 
ty  snd  effects  belonging  to  the  defendant 
company,  and  Ibat  tbe  offlcexa  of  said  de- 
funct corporation  be  directed  to  turn  same 
over  to  the  lltnidator  or  recolvw,  and  to 
IHcewlae  turn  over  to  elttier  oC  them  tbe 
becAs;  docoments*  papors,  etc,  of  said  de- 
funct OOTponrtlon  or  company;  tbat  the  en- 
tire -Queetton  of  tbe  UqiridatlaD  of  tbe  defend- 
trnUM  oCalrs  be  considered  and  determined; 
that  all  the  Interreners,  as  mil  as  the  de- 
fendant be  erdered  to  shew  mnse  why  tbe 
prayer  of  tbe  pettUon  sboold  not  be  paafted; 
and  tm  aucb  other  and  geneval  vellef  as  tbe 
nature  af  tbe  •came  may  demsnd.  nk  pe- 
tition was  okdored  to  be  filed,  and  notice  w- 
tered  In  tbe  receivership  order  book  of  tbe 
court,  and  tbe  defendantn  were  erdered  to 
Bliow  canss  why  the  pra:r*er  of  the  petition 
sbonld  'not  be  granted.  Hie  petition  and  or- 
der were  ordered  to  be  »»ved  upon  J.  F. 
Plevson,  attovB^  of  Tseord  of  aU  tbe  Intw^ 
veaors.  The  New  Orleans  Debesture  Re- 
demptlsn  Company  of  Lontotaaa.  Limited, 
died  sa  answer,  through  meraon  ft  Plerson. 
signing  as  attorneys  for  defendant.  It 
cepted:  (1)  Tbat  tbe  datttidant  company 
was  an  nnlaeorporated  association,  wtthovt 
tbe  capacity  or  authorl(y  to  a|ipear  or  de- 
fend In  tbe  rule.  (Z)  That  tbe  necessary  and 
proper  parties  bad  not  been  joined  or  noti- 
fied, or  made  parties  to  def  wd  the  rule;  tbat 
aU  the  indivldnals  parties  to  tte  record  wbo 
were  before  the  supreme  court,  whose  righto 
were  there  reserved,  and  with  -whom  contra- 
dictorily to  be  tried  this  Issue  was  remanded, 
shotild  be  notified,  and  Jellied  as  defendants 
In  the  rule.  (3)  Tbat  same  are  the  real  par- 
ties hi  interest  and  Judgment  could  not  prop- 
erly be  rendered  without  nofifylng  and  mak- 
ing them  parties.  Sbonld  these  exceptions  be 
overmled,  defendants  further  excepted:  (4) 
Tbat  th6  state  exhibited  no  Interest  In  her- 
self to  these  proceedings.  <B)  ^nutt  section 
7;>1  of  the  Itevlsed  Statutes  bad  been  repeal- 
ed by  the  constitution  of  lt>8S  (articles  16. 17, 
I  1}S3),  and  by  Act  Ko.  159  of  1888,  and  tbe  rule 
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taken  was  not  aathorlzed  by  any  law  of  the 
state.  (6)  That  tbe  appoIntmcDt  as  liquida- 
tor made  by  the  governor  on  March  6,  189^. 
had  been  annnlled  and  set  aside  by  the  su- 
preme court  on  appeal,  and  could  not  be  rec- 
ognized or  confirmed  by  the  court  (7)  That 
said  appointment  was  made  by  the  so^eniof 
In  TioJatlou  of  the  articles  stated  by  the  con- 
stitution, and  there  was  no  law  authorizing 
the  governor  to  appoint  a  liquidator  or  re- 
ceiver In  this  case. 

Under  reservation  and  benefit  of  these  ex- 
ceptions, defendant  answered,  treading  first 
the  general  Issae;  and,  further  answering,  it 
averred  that  all  of  Its  affairs  and  liabilities 
had  been  settled,  at  least  as  far  as  It  was 
practicable  to  do^  and  as  tax  as  any  lianldator 
or  receiver  could  do,  and  there  was  practical- 
ly nothing  that  a  liquidator  or  receiver,  If 
appointed,  could  do  In  this  case^  and  no  legal 
reason  or  necessity  existed  for  the  appohit^ 
ment  of  mcb;  that  full  and  adequate  pravl- 
sl<Hi  for  the  full  liquidation  and  settlement 
of  all  the  affairs  and  liabilities  of  the  asso- 
clatltm.  had  long  since  been  mad^  by  the 
mutual  consent  and  Joint  action  tk  all  the 
parties  in  int^st,  and  same  had  been  carried 
Into  effect  and  full  adjustments  and  settle- 
ments (tf  all  ita  liabilities  and  affairs  had  bem 
made  mutually  between  all  the  persons  and 
parties  In  Intnest,  except  a  small  and  Imlg- 
nlflcant  amount  of  liabilities  In  favor  of  a 
few  parties,  whose  whereabouts,  after  due  and 
continned  advertlsemoit  In  the  dally  newspa- 
pers of  this  city,  could  not  be  ascertained; 
that  such  liabilities  did  not  amonnt  to  mwe 
than  three  or  four  hundred  dollars,  as  to 
which  due  and  adequate  provision  had  been 
made  for  the  payment  on  presentation,  and 
as  soon  as  said  parties  could  be  located  said 
liabilities  would  be  settled,  and  the  defend- 
ant assodatlon  was  ready  and  willing  to  en- 
ter into  and  give  any  necessary  bonds  and 
securities  which  the  court  might  require  for 
the  iffompt  settlemrat  and  payment  of  all 
sold  outstanding  liabilities  on  prpBentatlon 
thereof  to  H.  B.  Bayne,  of  New  Orleans,  or 
olher  suitable  perswi  to  be  designated  by  the 
lawful  owners  and  holders  thereof;  that  a 
liquidator  or  receiver,  If  appointed,  could  do 
no  more  than  had  already  been  done  in  the 
liquidation  ot  settlement  ot  said  affairs  and 
liabilities,  and  the  appointment  by  the  court 
at  that  time  of  a  receiver  was  not  authorized 
or  warranted  by  law,  and  could  <Kily  result 
in  the  accumulation  of  unnecessary  and  use- 
leea  court  costs  and  attorney's  fees.  In  the 
event,  however,  the  court  should  tuAA  that 
the  appointment  of  a  liquidator  was  neces- 
sary or  proper,  which  was  denied,  then  and 
in  that  event  only  It  averred,  that  H.  B.  Bayne 
was  the  most  •competent  and  fit  person  to 
be  appointed;  that  he  was  in  every  way 
more  familiar  with  the  affairs  of  the  asso- 
ciation than  any  other  person,  and  was  In 
every  way  a  competent  and  suitable  jterson 
to  be  appointed  receiver.  The  defendant 
prayed  that  the  demand  of  the  i^lntiff  In 


rule  be  rejected,  and  the  role  be  dismissed, 
but  contingeutly  that  Bayne  be  aniointed 
receiver.  AV.  H.  Rogers,  who  was  president 
of  the  defendant  corporation  at  the  time  of 
the  Institution  of  the  suit  against  It  by  the 
state,  and  at  the  time  of  the  final  Judgment 
In  the  cause,  flret  accepted,  and,  under  reser- 
vation ot  the  same,  answered.  The  excep- 
tions were  substantially  those  already  refer- 
red to.  The  answer  consisted  of  a  general 
denial,  followed  by  special  allegations,  con- 
testing the  right  and  necessity  of  appointing 
a  receiver.  He  averred  that  by  final  Judg- 
ment the  defendant  corporatlmi  had  been  per^ 
petually  enjoined  from  acting  as  a  corpora- 
tion; that  all  Its  corporate  franchises  at  any 
time  exercised  by  it  had  been  annulled  and 
set  aside,  and  in  all  respects  defendant  lind 
acquiesced  in  the  Judgment;  that  the  cor- 
poration was  not,  and  never  had  been,  In- 
Bolvent  but  was  able  and  prepared  to  respond 
to  aiqr  dalm  or  charge  that  ml^t  be  I^^lly 
presented;  that  it  was  not  without  personal 
representotlim  In  New  Orleans  and  In  the 
states  and,  either  through  the  president  or 
stockholders  residing  In  New  Orleans,  might 
at  any  time  and  all  times  be  reached;  that 
all  its  obligations  wa«  represented  In  written 
contracts  and  obligations,  and  beyond  said 
written  contracts  and  obligations  It  had  and 
could  have  no  outstanding  claims  against  It ; 
that,  as  It  was  its  right  and  was  Its  duty 
to  d<s  It  had,  wlthont  charge  or  expense  to 
those  havhig  claims  agabist  tt,  liquidated  and 
dlscbai^d  Its  said  Indebtedness;  that  as  ex- 
peditiously as  possible  It  was  liquidating  and 
retiring  Its  outstanding  claims;  that  It  ap- 
peared from  an  account  and  affidavit  of  J.  P. 
Williams,  secretary  and  treasurer  of  the  de- 
fendant company,  which  he  annexed,  of  date 
April  1,  1901,  there  were  46  debentures,  up  n 
which  th«e  were  dues  to  the  sum  total  of 
91,012,  and  since  that  date,  as  appeared  from 
the  alUdavlt  of  the  president,  9538.59  had 
twen  paid,  thus  leavtog  at  the  date  of  the 
answer  debmtnres  representing  a  total  of 
^•'lOS.SS,  which  amotmt  defendant  holds,  p&y- 
able  on  presentation;  tiut  all  the  acts  of  the 
defendant  in  the  premises  were  In  strict  ac- 
cordance with  Its  rights,  and.  In  addUlou 
thereto,  they  were  urged  and  granted  by  00 
p^  cent  of  those  who  held  and  owned  the 
said  obligations.  A  supplnnental  answer  and 
exceptions  were  filed  by  the  defendants,  to 
the  effect  that  the  New  Orleans  Debenture 
Redemption  Company,  Limited,  was  never  a 
corporation  authorized  under  the  laws  of 
liOiUBiaua,  nor  one  organized  according  ti> 
law  In  the  state,  and  the  state  was  barred  anil 
estopped  from  asserting  or  contending  Judi- 
cially or  otherwise,  that  the  same  was  or  ev- 
er bad  been  a  corporation,  by  the  Judgment 
of  the  district  court  rendered  at  the  Instance 
and  procurement  of  the  state,  and  wfalch  Judg- 
ment was  affirmed  by  the  supreme  court,  de- 
creeing that  the  association  was  not  author- 
ized by  law,  M  organized  according  to  law. 
which  Judgment  formed  res  Judicata,  and 
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(•topped  tbe  state  from  pleading  or  asserting 
to  tbe  contrary.  Tbe^  excepted  de  noTO  tbat 
tbe  state  was  wltbout  Interest  In  the  snbject- 
matter  InTcdTed  In  the  rule,  or  authorized  by 
aaj  law  ttr  take  the  action  it  did;  also  tbey 
denied  that  any  law  of  the  state  authorized  or 
warranted  -the  appointment  of  a  receiver  or 
llqnldator  in  the  cause  under  the  rule  filed,  or 
the  allegations  or  facts  declared  therein.  Tbe 
district  court  rendered  Judgment  making  ab- 
solute the  rule  talten  by  the  state,  and  ap- 
pointed WUllam  C.  Dufour  receiver  of  the 
Xew  (Cleans  Debenture  Redemption  Compa- 
ny of  Louisiana,  Limited,  and  defendants  ap- 
pealed. 

Section  T31  of  the  Bevlsed  Statutes  of 
1870  declares  that,  whenever  the  charter  of 
any  corporation  In  this  state  shall  be  declar- 
ed forfeited  by  any  competent  court,  the  dis- 
trict attorney  of  the  district  shall  forthwith 
inform  the  governor  of  tbe  state  of  the  fact, 
who  shall  thereupon  appoint  a  liquidator 
to  take  charge  of  and  liquidate  the  affairs 
of  tbe  corponition,  as  In  case  of  insolvencies 
of  Individuals.  In  1808  the  general  assonbly 
passed  Act  No.  ICO  of  that  session,  entitled 
"An  act  to  authorize  and  regulate  the  prac- 
tice of  appointing  receivers  of  corporations 
nnder  articles  100  and  133  of  the  constl- 
tntfon."  The  cct  Is  composed  of  11  sections. 
The  first  section  declares  that  the  several 
ilistrict  courts  of  the  state  are  empower 
ed  to  appoint  receivers  to  take  charge  of 
the  property  and  buslnees  ot  corporations 
iloinlclled  therein,  and  of  the  property  of 
foreign  corporations  actually  located  there- 
in; enumerating  in  11  clauses  the  coudl- 
tlons  under  whicb  the  power  can  be  ex- 
ercised. In  ncMie  of  these  cases  does  the 
court  act  of  Its  own  motion.  In  all  of  these 
cases  Judicial  acdon  Is  predicated  upon  ap- 
plication made  to  It  either  by  one  or  more 
creditors  or  one  or  more  stockholders,  and 
tbe  state  is  nowhere  mentioned.  In  1900 
tbe  general  assembly,  enacted  Act  No.  26  of 
the  session  of  that  year,— an  "Act  to  author- 
ize tbe  appointment  of  receivers  In  all  cases 
of  different  corporations."  It  provides  that 
In  all  cases  where  any  corporation  possessed 
of  property  rights  or  credits  has  ceased  to 
exist  or  its  charter  has  been  repealed  with- 
out providing  for  the  liquidation  of  its  af- 
fairs, the  district  court  having  Jurisdiction 
of  the  place  where  said  corporation  was  In 
existence  shall  have  the  right  and  power, 
on  the  application  of  any  party  in  Interest, 
and  where  no  Individual  Is  personally  In- 
terested, and  on  the  application  of  the  attor- 
uey  general,  to  appoint  a  receiver  to  take 
charge  of  the  property  and  effects  ot  the  cor- 
poration: to  collect  whatever  debts,  claims, 
or  lights  It  may  have;  and  to  pay  the  debts 
of  s.ild  corporation,  and  finally  liquidate  the 
same.  The  third  section  of  tbe  act  declared 
tbat  all  laws  or  parts  of  laws  In  conflict 
thavwith  were  repealed.  The  third  clause 
of  Act  No.  150  provided  for  the  appo!ntm«it 
of  ■  receiver  wiusa  the  property  of  the  coi^ 


poratlon  was  abaudoned,  or  when,  by  fail- 
ure of  the  stockholders  to  ^ect,  or  tbe 
refusal  of  the  offlcers  to  serve,  there  was 
no  one  authorized  to  take  charge  of  or  con- 
duct Its  affairs.  In  such  case  the  appoint- 
ment was  to  be  made  by  the  court  at  the 
Instance  of  any  stockholder  or  creditw. 
The  seventh  clause  provided  for  the  case 
of  a  recelvw  where  the  corporation  had  been 
adjudged  not  organized  according  to  law,  or 
pursuing  any  business,  calling,  or  avocation 
contrary  to  law.  In  such  case  the  appoint- 
ment was  to  be  made  by  the  court  at  the 
instance  of  any  stockholder  or  creditor.  The 
association,  to  take  charge  of  whose  assets 
and  to  llquidnta  its  affairs  a  receiver  Is 
asked  in  this  case,  never  held  the  statua 
of  a  corporation.  It  pursued  a  business,  nn- 
der a  claim  of  being  mch,  which  was  against 
public  policy,  and  for  the  carrying  on  of 
which  no  law  of  tbe  state  authorized  tho 
creation  ot  a  corporatl(Hi.  Tbe  parties  who 
organized  It  did  not  hold  a  legislative  char- 
ter, but  thought  proi:>er  to  assume  thMnselves 
that,  under  tbe  general  law  authorizing  cit- 
izens to  create  corporations  by  notarial  act 
the  puriMses  they  had  In  view  were  of  a  char- 
acter such  as  to  fall  under  permissive  provi- 
sions of  tbe  statutes.  So  soon  as  the  state 
i^clals  were  advised  that  It  was  pursuing 
business,  claiming  to  act  und«r  the  author- 
ity of  the  law,  and  under  Its  protection,  an 
injunction  was  Issued  to  prevent  tbe  fur- 
ther continuance  of  business  as  a  corporation 
by  it;  and  at  their  instance  It  was  Judicially 
decreed  tbat  It  was  not  such  business  as 
would  authorize  the  creation  of  a  corpora- 
tion to  carry  It  on,  and  the  association  had 
nevCT  been  legally  such.  As  this  court  de- 
clared in  State  v.  Judge  of  Olv.  Dlst.  Ct,  51 
La.  Ann.  467,  25  South.  66,  the  state  had  no 
pecuniary  Interest  in  the  subJect-mattM'  of 
the  action.  The  intwest  which  it  bad  was 
that  which  every  person  has,  to  uncover 
and  terminate  the  action  of  another  who 
should  be  professedly  acting  nndw  and  by 
virtue  of  bis  autljorlty,— particularly  when 
such  action  is  Injurious  to  third  parties. 
The  state  had  the  right,  as  this  court  de- 
clared, to  take  the  action  It  did,  and  to  hold 
matters  In  abeyance  by  Injunction,  for  the 
protection  of  all  parties  In  Interest,  until  the 
termination  of  the  suit.  When  that  point 
had  been  reached,  and  tliose  parties  had 
been  placed  in  position  to  guard  individual- 
ly their  own  interests,  free  from  any  ques- 
tion of  estoppel,  the  state  had  performed  its 
whole  duty  In  the  premises.  It  Is  not  char- 
ged with  the  duty  of  champI<HiiDg  the  rights 
of  parties  who  are  themselves  able  to  take 
care  of  them.  The  effect  of  our  Judgment 
was  to  establish  Judicially  that  the  so-called 
corporation  was  then  nothing  more,  and  had 
been  nothing  more  ab  Initio,  than  a  number 
of  private  Individuals  engaged  In  the  busi- 
ness they  were  carrying  on,  under  false 
pretensions  to  corporate  rights  and  pro- 
tection; that  the  assets  of  the  coacern  were 
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In^Uvidual  and  not  eatptxatt  aMeta,  and  the 
liabilities  were  Individual  and  ■n»t  limited 
•eorpomte  UablUtiea.  Stark  v.  Borbe.  6  La. 
Abd.  741;  Faetern*  A  Traders'  Ins.  Oo.  t. 
New  Harbor  Protectlui  Oo.,  87  La.  Asm.  280; 
Fleltas  V.  City  of  New  Orleans,  61  La.  Ann. 
17,  24  South.  623.  BYery  stockholder  be- 
<<ame  liable  at  once  to  direct  actioB  at  tlie 
Instance  «t  partiw  wlio  had  dealt  wKb  tbe 
■assodntloB  as  a  caK^oration.  WllUatas  t. 
Hewitt,  47  La.  Ann.  1081,  17  8onth.  498,  40 
Am.  St.  Rep.  S84.  Th*  pmpertjr  and  tbe 
iiablHtles  beiOK  those  of  taOivldTials,  the 
«tBte  had  no  control  over  them  througti  dvU 
proceedings,  unless  under  some  v«clal  con- 
<llttoDs  wklcii  are  not  claimed  to  be  present- 
ly existing.  Bad  tbe  persons  wfao  attempt- 
ed to  form  a  oocporatlon.  and  to  have  it 
•engage  bi  business  as  en<di,  not  done  tbis, 
but  enga^d  In  precisely  the  same  bnsSness 
which  the  corporation  would  have  carried 
'On  had  It  been  orgaolaed,  and  had  they  tn- 
«iirred  ptw^sely  the  saane  UablUdes  and  bdd 
tbe  same  assets.  H  would  not  be  claimed  that 
the  state,  of  Its  own  motion,  could  Initiate 
civil  proceedings  to  guard  or  protect  the 
dgbts  of  IndlTidual  creditors  or  stockhold- 
«rs.  It  Is  not  cbaised  that  tiie  patties  con- 
nected with  tbe  asBouIatlMt  baT«  attempted 
to  act  as  a  cotporatlon,  or  done  bastsess  as 
ttuch,  slnoe  the  fnetltutiion  by  tbe  state  df 
Its  action  to  have  tt  declared  that  there  was 
vo  such  oorporatlon  as  tbe  New  Oiteans  De- 
benture Bedeaiption  Oompany,  nor  that  It 
bas  at  present  any  outstandkig  liabilities; 
and,  had  such  allegation  been  matte,  tbe 
evidenoB  in  tbe  recoi>d  wwild  bave  disprared 
It.  It  IB  not  pretended  that  the  action  of  tbe 
state  was  based  upon  any  apiriloatton  to 
tbe  attorney  ^eutnal  or  to  the  court  for  re- 
Uef.  Ttaere  Is  no  stockbolder  or  creditor 
«eeldng  redress  as  required  by  clause  7  of 
Act  No.  1S9  of  XS9S,  nor  has  ttie  property  of 
tbe  association  been  abandoned  by  tSiose 
baving  charge  of  tt  Tbe  evidence  ebows 
that  all  debentures  issued  have  been  sur- 
rendered, and  all  liabilities  and  dischar- 
j^ed.  excei>t  for  an  InsigDlficant  amount, 
which  bas  not  been  discharged  steniriy  be- 
-cause  not  presented,  and  that  tbe  parties 
oomcemocl  are  able  and  wlUtng  to  pay  the 
same.  It  Is  claimed,  however,  that  this 
liquidation  has  bera  brought  about  irregu- 
larly and  prematurely;  that  ell  tbe  pardce 
should  have  watted  untH  a  receiver  had  been 
appointed,  and  permitted  him  to  Itqaldate. 
If  tbe  parties  In  charge  of  tbe  affairs  of  tho 
association  had,  In  makii^  the  liquidation, 
<3oae  so  unjustly  or  improp^ly,  and  there 
had  been  complaJnto  on  that  score,  there 
might  have  been  some  ground  for  Interfer- 
ence but  sucb  Is  not  the  case.  AU  parties 
are  satisfled.  Assuming  that  ttie  liquidation 
was  premature,  and  even  Irregular,  the  pen- 
alty for  an  Irregular  and  premature  liquida- 
tion is  not  a  useless  and  costly  receivership. 
If  there  was  a  violation  of  the  Injunction  in 
any  way  by  tbe  action  o£  the  parties  In 


charge,  the  remedy  was  a.  ^ecccdlng  for 
contempt,  taken  bi  time,  BecelT«i»hip,  aft- 
er everytbliK  baa  been  ecMlttd  aad  Ihivldat- 
•0,  Is  not  A  snbatUDte  for  a  ptfoceediBg  for 
contempt  We  see  no  oaeful  purpose  to  be 
subsen-ed  by  a  lecdTenblp^  and  we  see 
no  legal  Interest  In  tbe  ststa  Id  set  Is  tbe 
matt». 

For  -Ob  reasons  assigned,  It  is  ordered,  sd- 
fsdged.  asd  decreed  that  tbe  Judgment  Ap- 
pealed fram  be,  and  'the  same  is  baftiehy,  an- 
nsUed,  avoided,  end  reversed,  xnd  tt  ts  ikow 
(wdered  and  decreed  that  tba  demand  of  tbe 
state  be  rejected,  and  tbe  rale  taken  its  Ms 
behalf  herein  be  dismissed* 


SULLIVAN  T.  STATB. 
(Swieffle  Ooart  of  Florida.   Uarch  11,  UtOZ.) 

FAU9B  ntBTmSBS-INFORUATlCni^um- 

CIBNCT. 

1.  Informations  for  obtaiulne  jvoperty  by 
false  pretenses  mmt.  In  geuenl,  aescrfbe  the 
property  alleged  to  have  been  obtained  with 
the  same  particularity  and  {ulloeBB  as  would 
be  required  in  informatioDs  for  larceny  of  the 
snnie  property. 

2,  Au  information  for  obtsinit^  prdpertr  by 
false  pretenses,  descrlMug  the  property  alfegred 
to  have  Ih^b  obtained  as  "seveB  dollars  and 
fifty  cents  in  currency  of  the  United  States,  of 
the  valne  of  seven  dollars  and  Sfty  cents,  tbe 
money  at"  a  person  named,  with  no  allegation 
that  a  more  particular  deecriptioa  of  sueh  prop- 
erty is  unknown.  Is  bad  upon  motion  to  qnaab 
or  motion  In  arrest  of  judgment 

<S5'llabu9  by  the  Court.) 

Error  to  criminal  court  of  record,  Duval 
county;  John  L.  Doggett  Judge. 

Irvin  S.  Sullivan  was  convicted  of  obtain- 
ing money  by  false  pretenses*  and  brings 

error.  Eeversed. 

Geo.  U.  Walker,  for  plaintiff  In  eiror. 
William  B.  Lamar,  Atty.  Gen.,  for  ti»e  fittate. 

CAKTEK,  J.  On  AsgUSt  27,  (1901,  «n  bl- 
formation  was  duly  presented  and  filed  In 
the  oimbial  court  of  record  of  Duval  county, 
charging  piabttiff  to  error  with  obtaining 
money  by  false  pretenses.  The  d^udant 
was  arraigned,  pleaded  not  guilty,  and  a 
trial  was  bad,  resulting  bi  a  vetdk*  flsdbig 
him  guilty  as  dtarged.  He  tbereopm  moved 
In  arrest  of  jfudgment,  but  tlie  modon  was 
denied,  and  from  the  sentence  proaoimced 
upon  the  verdict  this  writ  of  error  Is  taken. 

The  only  error  assigned  questtoiis  the  ^K>- 
prlety  of  the  ruling  upon  tbe  motion  la  sr^ 
rest  of  Judgment  One  ground  ot  that  mo* 
tico  Is  as  fotlowa:  "The  information  does 
not  Buffidently  describe  tbe  said  money  In 
said  Information  mentioned,  tailing,  as  It 
does,  to  state  of  what  denomination  said  si 
leged  currency  was,  whethtr  or  not  It  or 
any  ot  It  was  paper  mon^  or  coin,  bow 
much  of  it  of  either  Und,  or  whether  silver 
or  gold."  As  this  ground  of  tbe  motion  is 
fonnd  sufficient  to  reverse  the  Judgment  r.f 
conviction,  other  gronnda  ol  the  mottoo  seed 
not  be  considered. 
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Thft  JnflNrmatlon  alleges  that  the  defend- 
•nU  by  means  of  tbe  aUcged  false  preten- 
aei  made  io  tnra  J.  H.  Maody,  4id  obtain 
from  blm,  tke  aaid  J.  H.  Moody,  ^IJBO  In 
cuireDC?  of  the  United  States,  of  the  Talue 
•of  17.60.  the  money  of  the  tald  J.  H.  Moody. 
No  other  deecrlptkai  of  tbe  property  alleged 
to  have  been  obtained  bs  givm,  nor  fs  It 
allied  that  a  more  particular  deecriptlon  Is 
nknown.  Tbe  a-othorltleB  koU  In  foidict- 
Bienta  for  tbJa  offieaae  the  desortptlon  of  tbo 
property  obtalaed  mnat,  to  geBeral,  be  as  full 
And  complete  as  the  dMcsrlpUon  of  the  prop- 
4rtr  allured  to  have  beem  Bkolco  In  Indlct- 
Bi«tB  for  tarceny.  In  Porter  v.  State,  20 
Fla.  56,  7  South.  14S,  It  is  said  that  the  first 
count  of  the  indictment  there  oonaldered  enif- 
Qcl«itly  described  tbe  kind  and  Talue  of  the 
^operty  charged  to  hare  been  stolen  as  *'one 
lot  of  sUTer  coin  of  the  denomlnatloo  of  one 
dollar  each,  of  the  cihtodcj  of  t3ie  United 
States,  of  tbe  value  of  twenty-flrc  dtdlare,  of 
the  goods,  moneys,  and  chattels  of  one  J.  H. 
IfcZjendoD."  It  was  admitted  that  tbe 
common  law  and  by  some  of  the  American 
antborltfea  such  description  would  be  lnsuf< 
adeot.  b«t  the  court  tncUned  te  the  Tlew 
th^  tbe  rale  laid  down  bgr  ofher  Amertcan 
avthotitles  faotdlng  sneh  dascrtptlon  to  be 
snScieat  was  tbe  eorreet  one.  The  second 
connt  -In  tbe  ladlctmest  In  that  caae  describ- 
ed the  praperty  as  "one  tot  sf  aUrer  coin  of 
tbe  United  BtiUes  currency;  of  the  deoomina* 
<len  of  dottam,  half  doUars,  quarters,  dimes, 
«nd  fives»nt  pleoes^  of  the  ralne  of  twenty- 
flve  dollars,  a  mora  portloolar  dcsoiption  of 
whfcb  C(^  Is  to  the  Jorora  unknown,  (rf  tbe 
goods,'*  etc„  and  this  d«sorl|itlon,  by  reason 
«f  the  allegatloB  that  a  more  particular  de- 
sorlptlM  «f  the  coin  was  uaknown  to  tbe 
grand  jury  was  held  to  be  sufficient  beyond 
all  qoestiea  ot  doobt.  In  Br  parte  Prince, 
27  Fla.  ise,  »  South.  669,  26  Am,  St  Bep. 
«7,  tbe  ladlcfiBent  ekBreed  larceny  of  "div- 
ers bUla,  oommonly  known  and  denominated 
*natlonal  cnnency  of  the  United  States  of 
Amertca*  of  divers  denominations,  to  wit, 
one  bill  of  tbe  denoutnatton  ot  twenty  dol- 
1bc%  of  the  value  of  twenty  dollars,  two 
bills  each  of  tte  denomination  of  ten  dol- 
lars, each  <HC  the  vatne  of  ten  dollars,  one 
bill  of  the  danomination  ot  five  dollars,  of 
tiM  value  of  five  Mlars,  a  more  particular 
description  of  which  said  bills  Is  to  the  Ju- 
rors unknown,  and  which  said  bills  circulat- 
■ed  and  paesed  In  Uie  said  state  of  Florida  as 
money,  and  which  were  then  and  there  the 
property  of  one  John  O.  OoIUns."  It  was  held 
that  tbe  sufficiency  of  the  description  of  the 
property  in  tbe  Indictment  was  not  of  such 
a  character  as  that  it  could  be  Inquired  into 
on  habeas  corpus.  In  Lang  v.  State,  42  Fla. 
695.  28  South.  856,  It  was  held  that  an  hi- 
dlctment  charging  the  larceny  of  "one  hun- 
dred dollars  of  tbe  currency  of  tbe  United 
States  of  America,  the  denomination  of 
which  Is  to  tbe  grand  Jurors  unknown,  <tf 
the  Ttlne  of  one  hundred  dollars,"  was  not 


so  deflective  In  reference  to  tfte  descrtptloa 
of  tbe  property  as  to  amount  to  no  indict- 
ment, and  that  a  Judgment  of  conviction  up- 
on such  Indictment  would  be  affirmed  whore 
the  sufficiency  of  such  Indictment  was  first 
questioned  in  tbe  appellate  court 

It  will  be  observed  that  tbe  descriptions  of 
tbe  property  stolen  given  In  the  indictments 
considered  In  the  cases  dted  are  either  much 
more  definite  than  the  description  we  have 
In  this  case,  or  a  more  perfect  des<TltAlon  la 
excused  by  allegations  showing  a  reason  for 
not  giving  it  In  tbla  case  no  reason  Is  stat- 
ed why  a  more  particalar  description  is  not 
given,  and  the  property  obtained  Is  alleged  to 
be  simply  ¥7.60  In  currency  of  the  United 
States,  without  stating  whether  it  was  gold, 
sliver,  or  paper,  or  the  number  or  denomina- 
tions of  tbe  pieces  of  currency  obtained. 
According  to  the  rulings  la  People  v.  Smith, 
5  Parker,  Cr.  B.  4B0;  Gom.  v.  Lhicoln,  11  Al- 
len, 288;  State  t.  Knowlton,  11  Wash.  512, 
89  Pac.  9e0;  and  perhaps  State  v.  Reese. 
93  K.  C.  687,— the  descr^>tlon  contained  In 
this  Indictment  would  be  snfflcient;  but  ac- 
cording to  tbe  better  opinion  and  tbe  weight 
of  autbOTlty,  without  a  statute  dispensing 
with  a  more  pwrttcular  descrfi^on.  tbe  de- 
scription here  gtren,  unaided  by  an  allega- 
tion that  a  m<«e  particular  description  Is 
unknown,  is  sot  sufficient  as  against  objec- 
tions taken  by  tnotton  to  croosb  or  in  arrest 
of  judgment  Leftwlch  r.  Oom.,  20  Grat 
71C;  State  v.  Horst,  11  W.  Va.  M;  Smith  v. 
Sti^  83  Ind.  in&;  Treadaway  v.  State.  37 
Ark.  448;  Jamison  v.  State.  Id.  445,  40  Am. 
Bep.  103;  Blsh.  Dir.  &  F(H*mB,  |  42S,  note 
2;  2  Btsh.  New  Cr.  Proc.  f  173.  Bee,  also, 
Bedmond  v.  State.  35  Ohio  St  81;  State  v. 
Segermond,  40  Kan.  107,  19  Pac.  870.  10  Am. 
St  R«p.  169;  Merwln  T.  People,  26  Mich. 
298,  12  Am.  Bep.  814;  Leonard  v.  State,  115 
Ala.  80,  22  South.  564;  Merrill  v.  State,  45 
Miss.  651:  Dukes  t.  State,  22  Tex.  App.  192, 
2  8.  W.  580;  State  v.  Tllney,  38  Kan.  714,  17 
Pac.  «)6;  TeiTltory  t.  Sblpley,  4  Mont  468,  2 
Pac.  813. 

Tbe  coort  erred  In  d«iylng  the  motion  In 
arrest  for  the  reasons  stated,  and  the  Judg- 
ment of  conviction  will  be  reversed,  with 
directions  to  the  court  below  to  arrest  the 
Judgment. 


BBOWN  r.  6TATBL 
{Sopreme  Court  of  Florida.  Mardi  11,  1902.) 

CanUKAL  LAW— APPEAL— REVIEW— UURDBB^ 
BVIDENCB-C08T8  ON  APPEAL. 

1.  Parties  are  not  permitted.  In  an  appellate 
court,  to  avail  themselves  of  objections  to 
questions  propounded  to  witnesaes  lu  the  trial 
court,  upon  grounds  not  mentioned  in  tbe  ob- 
jections interposed  to  such  questions  In  the 
trial  court. 

2.  A  couvirtion  for  murder  may  be  had  upon 
tbe  volYintary  extrajudicial  eonfesaion  of  the 
accused  tbnt  he  committed  the  crime,  where  the 
corpus  delicti  is  proven  by  other  credible  evi- 
dence, and  the  jury  bdievs  that  sach  confcs- 


Digitized  by 


Google 


108 


82  SOUTHBRN  REPORTER. 


(FU. 


uon  Tras  made  by  the  accused,  and  that  ft  ia 

true. 

3.  The  8teiioffrapher*8  pcpolt  of  testimony  fil- 
ed by  him  In  the  trial  court  forms  no  part  of 
the  record  for  the  aimellate  conrt  upon  writ 
ot  error,  and,  it  covled  into  the  transcript,  the 
cost  of  same  will  not  be  taxed  against  the 
state  or  county  In  the  appellate  court,  In  crim- 
inal cases. 

4.  Evidence  examined,  and  foand  anfflcieut  to 
support  the  rerdict 

(Syllabus  by  the  Court) 

Ei-i'or  to  circuit  court,  Putnam  connty; 
William  S.  Bullock,  Judge. 

J.  B.  Brown  was  couTicted  of  murder,  and 
brings  error.  AfiBrmed. 

Qeo.  P.  Fowler  (John  B.  Marshall,  on  the 
brief),  for  plaintiff  in  error.  William  B.  La- 
mar, Atty,  Gen.,  for  the  State. 

CARTER,  J.  FiainUff  In  error  at  the  faU 
term,  1901,  of  the  circuit  court  of  Putnam 
couuty,  was  indicted  for,  and  tried  and  con- 
victed of,  murder  In  the  first  degree,  and, 
from  the  death  sentence  Imposed,  sued  out 
this  writ  of  error. 

The  defendant  was  a  witness  In  his  own 
behalf,  and,  on  cross-examination,  admitted 
that  be  was  examined  as  a  witness  at  the 
coroner's  Inquest  held  over  the  body  of  Har- 
ry E.  Wesson,  the  deceased.  He  was  asked 
if  certain  stated  questions  were  not  pro- 
pounded to  btm  at  that  time,  and  If  he  did 
not  answer  them  In  certain  stated  language, 
which  he  answered  in  the  negative.  Miss 
Grace  B.  Itep  Iiogle,  the  stenographer  who 
took  the  testimony  at  the  coroner's  inquest, 
^vas  offered  as  a  witness  by  the  state,  and 
the  state  also  offered  the  testimony  of  the 
defendant  given  at  that  time,  which  had 
been  written  out  in  full,  and  to  which  de- 
fendant had  appended  his  signature,  for  the 
purpose  of  contradicting  the  testimony  of  de- 
fendant given  at  the  trial.  Defendant  claim- 
ing that  the  written  report  of  his  testimony 
was  inaccurate,  and  there  being  some  evi- 
dence tending  to  show  that  he  signed  it  un- 
der a  misapprehension,  the  court  struck  It 
out,  and  also  the  testimony  of  Miss  Rep  Lo- 
gic, based  upon  the  written  report,  but  ruled 
that  she  might  be  examined  by  the  state 
with  respect  to  such  matters  relating  to  de- 
fendant's testimony  at  the  coroner's  Inquest 
as  she  ni'ght  remember,  independently  of  the 
written  report  of  the  testimony.  Thereupon 
the  state  propounded  to  her  certain  questions, 
which  she  answered  over  defendant's  objec- 
tion. The  state  then  propounded  to  her  four 
questions,  in  each  asking  If  certain  questions, 
stated  In  full,  were  not  propounded  to  de- 
fendant as  a  witness  at  the  coroner's  Inquest, 
and  If  he  did  not  give  a  certain  answer  (stat- 
ing It).  The  witness  answered  the  first  ques- 
tion, "Yes.  sir;  I  heard  that  question  and  an- 
swer given;"  and  the  other  three,  "Yes,  sir." 
Defendant  objected  to  each  of  these  last 
questions  propounded  to  Miss  Rep  Logle, 
"because  the  attorney  was  reading  and  an- 
swering them  from  an  imperfect  record," 


The  objections  were  OTerroIed,  and  defend- 
ant's exceptions  noted.  Xo  other  exception* 
were  taken  to  any  evidence  introduced,  and 
no  objection  was  Interposed  to  the  questions 
above  referred  to,  except  the  one  stated.  An 
assignment  of  error  is  based  upon  the  excep- 
tions above  referred  to.  There  is  nothing  In 
the  bill  of  exceptions  which  shows  that  the 
attorney  was  reading  and  answering  the 
questions  from  an  Imperfect  record,  or,  in- 
deed, from  any  written  m«norandum  at  all, 
as  contended  by  the  objection.  For  aught 
that  appears,  the  attorney  was  repeating  the 
questions  propounded  to,  and  the  answers  of. 
Brown,  while  being  examined  as  a  witness  at 
the  coroner's  Inquest,  from  memory.  As 
there  is  nothing  to  show  that  the  ground  of 
objection  Interposed  by  defendant  was  In 
fact  true,  this  assignment  of  error  most  be 
overruled.  It  Is  argued  In  tills  connection 
that  the  questions  were  leading,  and  there- 
fOL-e  Improper;  but  that  objection  was  not 
Interposed  In  t':e  circuit  court,  and  cannot  be 
first  taken  in  an  appellate  court  Camp  v. 
HaU,  89  Fla.  535,  22  South.  792. 

The  defendant  moved  for  a  new  trial  upon 
grounds  qnestiotting  the  sufficiency  of  the 
evidence  to  support  the  verdict,  and  upon  the 
exception  taken  to  the  ruling  denying  this 
motion  another  assignment  of  error  Is  taken. 
The  court  has  carefully  considered  the  evi- 
dence, and  finds  that,  under  the  wdl-«ettled 
rules  of  law,  the  ruling  denying  the  motion 
for  a  new  trial  must  be  affirmed.  There  Is 
ample  testimony  to  prove  the  corpus  delicti; 
that  is,  that  the  deceased,  Harry  E.  Wesson, 
came  to  his  death  by  the  criminal  agency  of 
another.  The  dead  body  was  found  and  Idea- 
tifited.  and  the  proof  shows  that  deceased 
came  to  his  death  from  a  pistol-shot  wound 
by  the  hand  of  another.  There  Is  very  Ilttie 
testimony  to  connect  the  defendant  with  the 
crime,  aside  from  his  extrajudicial  confes- 
sion; but  as  the  corpus  delicti  was  proven 
by  other  evidence,  this  confession  of  tho 
defendant.  If  believed  by  the  jury  to  have 
been  made  and  to  be  true,  Is  sufficient  to  au- 
thorUe  his  conviction.  Oantllng  v.  State.  41 
Fla.  587,  26  South.  737.  The  confession  at- 
tempted to  be  proven  In  evidence  Is  fall  and 
Complete.  The  Jury  evidently  believed  that 
defendant  made  it  and  that  it  was  true. 
They  have  acted  upon  It  by  finding  the  de- 
fendant guilty,  and  the  verdict  has  been  ap- 
proved by  the  circuit  judge.  Under  these  dr- 
cnmstancM,  an  appellate  court  will  not  inter- 
fere with  the  verdict  unless  It  can  see  that 
the  jury  acted  from  lmpro[>er  motives  or  in- 
fluences In  reaching  It  Such  does  not  appear 
to  be  the  case  here,  and  this  assignment  of 
error  must  also  be  overruled.  This  dispose* 
of  the  only  questions  presented. 

We  find  that  the  stenographer's  report  of 
the  testimony,  consisting  of  ilO  typewritten 
pages,  is  Incorporated  In  the  transcript  The 
testimony  must  be,  and  Is  In  this  case,  evi- 
denced by  bill  of  exceptions.  HiIs  report, 
therefore,  has  no  proper  place  In  the  IraiF 
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script  for  Ukla  coart,  and  the  clerk  will  ex- 
clude the  coBt  of  this  matter  In  taxing  the 
costs  of  thla  case.  Tarrance  v.  State,  43  Fla. 
— ,  30  South.  6ti5;  MitcheU  v.  State,  43  Fla. 
— ,  31  South.  242. 

The  Jadgment  of  the  drcnlt  court  Is  af- 
flnned. 


OA8S  T.  STATE. 
(Bnpreme  OoDrt  of  Florida.   Mardi  19.  190&.) 

CRIlUNAIf  LAW— CONTINUANCE— DISCRETION- 
INSTRUCTIONS. 

1.  To  josttfy  an  appellate  coart  in  holding 
the  trial  court  in  error  iu  ita  rnliiig  deDying  an 
application  for  a  coatiQuaoce  In  a  criminal 
case,  all  facts  necessary  to  show  a  clear  abust; 
tff  discretion,  to  the  injury  of  the  accosed, 
most  be  pr^ented;  and,  whenever  the  record 
is  either  silent  or  ou certain  on  any  point  ma- 
terial to  eatablidi  such  an  abuse,  the  presump- 
tiuDs  are  all  In  favor  of  the  correctness  of  the 
fu^'Dg.  .     ,       „  . 

2.  No  abuse  of  discretion  m  the  ruling  deny- 
ing an  applicatiou  for  a  coutinusuce  on  the 
ground  of  the  absence  of  a  material  wituess  Is 
uiown,  where  the  applicatiou  admits  that  the 
Tvitness  has  not  been  served  with  subpoena  be* 
cause  not  found,  and  that  at  tiie  time  of  the 
applicatiou  such  witness  Is  in  another  state, 
and  where  the  application  does  not  state  that 
the  witness  is  a  resident  of  this  state,  and  only 
tMDporarily  absent  in  such  other  state,  or  oth- 
er facts  showing  that,  if  the  case  is  continued, 
his  presence  can  be  secured  at  the  next  term 
of  the  court. 

8.  A  general  exception  to  the  refusal  to  give 
two  or  more  requested  instrnctious  assertmc 
separate  and  distinct  propositions  of  law  will 
be  orerrnled  If  it  appears  that  any  ouo  of  such 
instructions  was  properly  refused. 

4.  Au  instruction  that:  "The  court  instructs 
the  jury  that  It  is  incumbent  upon  the  state 
to  prove  every  material  allegatiou  of  the  iudict- 
meot  as  charged  therein.  Nothing  is  to  be 
-  presumed  or  taken  by  implication  against  the 
defendant.  The  law  presnmes  him  innocent  of 
the  crime  with  which  he  is  charged  until  he  Is 
proven  guilty,  beyond  a  reasonable  doubt,  by 
competmt  evidence;  and,  if  the  evidence  in 
this  case  leaves  upon  the  minds  of  the  jury  any 
reasonable  doubt  of  defendant's  guilt  the  Law 
makes  it  your  duty  to  acquit  him  and  find  him 
not  giidity,"-^  properly  refused. 

(Syllabus  by  the  Court) 

Error  to  chvntt  court,  Alachua  coontr; 
WiUIam  S.  Bullock,  Judge. 

William  Gaas  was  convicted  of  morda,  and 
brings  error.  Affirmed. 

Jackson  ft  Thomas,  for  plaintiff  in  error. 
WUUam  B.  Lamar.  Atty.  Gen.,  for  the  State 

OARTER,  J.  On  December  11,  1901,  in  the 
<'ircnlt  conrt  of  Alachua  county,  an  indict- 
ment was  found  by  the  grand  Jury  charging 
plataitUr  hi  eiror  with  murder  in  the  first  de- 
gree. He  was  tried  at  the  same  term  of  the 
court,  found  gall^  as  charged,  with  recom- 
mendatlon  of  mercy,  and,  from  the  sentence 
bnpoBed,  aned  out  this  writ  of  error. 

L  The  first  error  assigned  Is  baaed  upon 
the  ruling  denying  defendant's  motion  for  a 
continuance.  In  the  affidavit  filed  with  the 
motion  It  Is  averred  that  defendant  was  ar- 
nlgned  on  the  day  the  Indictment  was  pre- 


sented, viz.,  December  lltb,  and  that  the 
trial  of  the  case  was  then  set  for  Tuesday, 
December  17th;  that  being  the  day  the  trial 
was  begun,  and  upon  which  the  continuance 
was  applied  for.  It  Is  also  avorrcd  that,  Im-  ^ 
mediately  after  the  cause  was  set  tac  trial, 
defendant  had  subpoenas  Issued  for  his  wit- 
neraes,  including  one  John  Gardner,  and  that 
the  sheriff  had  made  his  return  tliat  Gardner 
could  not  be  found  in  tbe  county,  and  there- 
fore service  could  not  be  perfected  upon  him. 
It  is  further  alleged  "that  said  witness  is 
out  of  the  limits  of  the  state  of  Florida,  and 
in  the  city  of  Montgomery,  Alabama";  that 
the  witness  was  absent  without  defendant's 
consent;  and  that  defendant  expected  to 
have  him  presmt  and  to  have  his  testimony 
given,  at  the  next  term  of  the  court.  The 
affidavit  falls  to  state  whether  the  witness  is 
a  resident  of  the  state  of  Florida,  or  whether 
he  was  located  permanently,  or  oc!*  tempora- 
rily, in  Montgomery,  Ala.  It  does  appear  in- 
ferentlally  that  at  the  time  of  the  alleged 
homicide,  Sept^ber  16,  1901,  the  witness 
was  living  in  Alachua  county;  but,  for  aught 
that  appears,  at  the  time  tbe  Indictment  was 
found  the  witness  was  not  a  resident  of  the 
state  of  Florida.  Of  coarse,  if  the  witness 
was  not  a  resident  of  the  state,  he  would  not 
be  subject  to  the  process  of  the  court,  and 
the  defendant,  to  obtain  the  benefit  of  his 
testimony,  would  have  to  take  his  depodtlons 
under  the  statute.  No  steps  looking  to  that 
end  were  ever  taken  by  the  defmdant  and, 
under  the  circumstances,  it  does  not  appear 
that  the  conrt  abused  1\b  disoretion  in  deny- 
ing the  applicaticm,  In  Ballard  v.  State,  31 
Fla.  266,  12  Sooth.  865,  It  is  hdd  that  all 
facts  necessary  to  show  a  dear  abase  of  dis- 
cretion, to  the  Injury  of  the  accused,  must  be 
presented,  and,  wherever  fbe  record  is  either 
sUent  or  uncertain  on  any  point  material  to 
establish  such  an  abuse,  the  presnmptions 
are  all  In  favor  of  the  correctness  of  tbe  rul- 
ing denyiiu:  the  motion.  As  it  affirmatively 
appears  from  the  affidavit  that  the  witness 
had  never  bem  aubpcenaed.  because  not 
found;  that  he  was  at  tbe  time  of  tbe  appli- 
cation in  another  state,  and  therefore  beyond 
the  Jurisdiction  of  the  court;  and  as  nothing 
was  shown,  beyond  the  bare  expectation  of 
defendant,  to  Indicate  that  the  witness'  pres- 
ence could  be  secured  at  the  next  term,  either 
Tolantarily  or  In  obedience  to  the  process  of 
the  court,— to  say  nothing  of  oth^  defects  In 
the  affidavit— this  court  is  not  Justified  in  re- 
versing the  ruling  denying  the  application  for 
a  continuance. 

IT.  The  second  assignment  of  error  com- 
plains that  the  court  erred  in  refusing  to 
charge  the  Jury  as  requested  by  defendant  as 
complained  of  In  the  second,  third,  and  sixth 
grounds  of  the  motion  for  a  new  trial.  The 
three  Instructions  the  refusal  to  give  which  Is 
made  the  basis  of  the  stated  grounds  of  the 
motion  for  a  new  trial  were  numbered  2,  8, 
and  10,  and  they  asscet  separate  and  distinct 
propositions  of  law.    "Hie  exception  taken 
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to  tJte  raEuBal  to  gfre  ^em  wa»  general,  and, 
nncler  the  unlfbEm  rulings  of  this  eottrt.  If 
any  one  of  tbem  waa  propetiy  refused  tbe 
general  exception  to  the  r^ueal  to  give  them 
all  will  fait.  O^he  second  of  these  requests  Is 
as  follows:  "(2)  Hie  cotirt  Instrncts  the  jury 
that  It  ia  incumbent  upon  the  state  to  prore 
every  material  allegation  of  the  Indictment 
as  therein  charged.  Nothing  fa  to  be  pre- 
sumed or  taken  by  Implication  against  the 
defendant  Tbe  law  presumes  htra  Innocent 
of  tbe  crime  with  which  be  Is  charged,  nntll 
be  is  proven  guilty  b^ond  a  reasonable  doubt 
by  competent  erldence;  and.  If  the  evidence 
in  this  case  leaves  upon  the  minds  of  tbe  jvry 
any  reasonable  douM  of  defendant's  guilt,  the 
law  makes  It  your  duty  to  acquit  him,  and 
find  blm  not  guilty."  This  Instruction  was 
properly  refused,  as  has  been  held  in  Thai- 
helm  V.  State,  38  Bla.  160,  20  South.  838. 

III.  Tbe  third  assignment  of  error  Is  that 
tbe  court  erred  In  admitting  the  testimony  of 
the  state's  witness  H.  G.  Mason  as  to  a  confes- 
sion made  by  tbe  defendant  The  witness 
Mason  stated  that  be  saw  tbe  defendant  on 
tbe  evening  of  the  day  of  the  b(»nlclde,  and 
also  the  next  morning,  and  that  he  heard  de- 
fendant make  statements  with  reference  to 
tbe  homicide.  After  proving  by  tbe  witness 
that  tbe  statements  were  free  and  voluntary, 
and  that  no  improper  Inflaencea  Induced  tbem, 
be  was  asked  by  the  state  attorney  to  state 
what  the  defendant  said,  to  which  he  re- 
plied: "He  said  he  shot  Carrie  B^amy  [the 
deceased],  and  killed  her."  Tbe  d^endant 
objected  to  tbe  qnestlon  upon  the  gronnd 
that  tbe  foundation  for  the  admission  of  the 
testimony  had  noi  been  laid,  and,  to  the  rul- 
ing admitting  tbe  testimony,  excepted.  Tbe 
objection  urged  la  that  it  was  not  shown  that 
the  statement  was  voluntarily  made,  so  as 
to  admit  It  as  a  confession;  but  as  we  have 
stated  above,  tbe  witness  did  show  that  the 
statement  was  perfectly  free  and  voluntary. 
This  assignment  of  error  Is  therefore  not  well 
taken. 

IV,  Tbe  fourth  assignment  of  error  Is  not 
argued,  and  will  be  treated  as  abandoned. 

Tbe  judgment  of  the  circnlt  court  af* 
firmed. 


KNIGHT  V.  STATE. 

(Supraow  Court  of  Florida.    March  4,  1902.) 

WRIT  OF  ERROR— LAW  OV  CASE— CRIMINAL 
LAW— PLEA  or  OUILTT— WITHDRAWAL— AS- 
SAULT WITH  INTENT  TO  KILI^INOICTMBNT 
-INSTRUCTIONS-EVIDENCE. 

1.  Where  the  rDliuK  upon  demnrrer  to  a  plea 
Id  ubateiiieiit  \ras  helil  to  be  free  from  error 
U[)un  writ  of  error  taken  to  the  appellate  court, 
such  niliug  is  not  open  for  reconsideration  op- 
011  a  subse<|uent  writ  of  error  in  the  same  case 
siipd  out  in  behalf  of  the  same  party,  thoug'li 
uimn  tbe  former  writ  of  error  the  Judgment 
WHS  reversed  for  other  errors  found. 

'2,  It  is  discretionary  with  the  trial  court 
whetber  it  will  permit  the  plea  of  not  fruilty 
in  a  criminal  case  to  be  withdrawn  in  order  to 
allow  a  plea  In  abatement  to  be  filed. 


3.  Neldw  a  battea  nor  a  wouDdiec  U  an 

flcntial  element  of  the  ofEenaea  deBOuaced  br 

Bection  2403,  Rev.  St 

4.  An  indictment  alleging  that  one  W.  J.  K., 
in  a  named  connty  aod  upon  a  named  date,  "in 
and  upon  one  B.  a.,  with  a  deadly  weapon,  to 
wit,  a  certain  pistol,  which  was  then  and  there 
loaded  with  gunpowder  and  leaden  boileta, 
and  by  him,  the  said  W.  J.  K„  tlien  and  there 
had  and  held  in  his  band,  unlawfully,  fe- 
louiously,  of  his  malice  aforethought  and  from 
a  premeditated  design  to  effect  the  death  of 
the  said  B.  B.,  did  make  an  assaait  and  he» 
tbe  said  W.  J.  K.,  did  tiien  and  there  unlaw- 
fully,  felonionBly,  of  his  malioe  aforethought, 
and  from  a  premeditated  desipn  to  effect  the- 
death  of  tiie  said  B.  B.  shoot  off  and  dis- 
charge the  aaid  pistol,  so  loaded  with  gunpow- 
der and  leaden  bullets  aforesaid,  at  imd  npou 
the  said  Bw  B..  with  Intent  then  and  there  un- 
lawfully, f^niously,  of  hia  malice  a*M*- 
thought,  and  from  a  premeditated  design  to  ef- 
fect the  dea^  of  tbe  said  B.  R,  to  kill  and 
murder  the  siUd  B.  B..  contrary  to  tlie  form 
of  the  statute,"  etc.,  suffldentty  chafgea  the 
offense  of  assault  with  intent  to  commit  the' 
felony  of  murder  in  the  first  degree. 

5.  Farties  to  a  cause  have  no  absolute  ri^t 
to  dictate  the  order  in  whldi  their  requested 
instructions  shall  be  given;  for  example,  that 
they  shall  be  given  immediatdy  before  or  imi- 
mediately  after  the  general  chai^  of  the  court 
or  the  instructions  given  at  the  request  of  the 
opposite  party.  The  matter  lies  In  the  discre- 
tion of  the  court;  and  If  this  discretion  can 
be  controlled  by  an  appellate  csourt  at  all,  it  i* 
on^  in  cases  where  the  discretion  is  abused. 

6.  Where  a  portion  of  the  chaiwe  of  the  trial 
court  is  excepted  to  and  assigned  as  error,  the 
api>eilate  coui-t,  in  considering  audi  assignment 
will  look  to  the  entire  diarge,  and  if  the  por- 
tion objected  to,  when  read  in  connection  wUh 
the  balance  of  the  chai^  Is  not  erToncouB  or 
mii^teading,  sucii  assigumeut  most  fall,  even 
though  the  portion  objected  to,  If  it  alood 
alon^  would  be  erroneous  or  misief^ng. 

7.  Bvidence  ezamlDedi  and  found  ■afldent  to 
support  the  verdict. 

(Syllabus  by  the  Court) 

Urror  to  circuit  court,  Alachua  county; 
WilHam  A.  Hocker,  Judge. 

William  J.  Knight  was  convicted  of  assaidt 
with  tatsat  to  kill,  and  brings  wrar.  Affirm- 
ed. 

B.  A.  Thrasher,  for  plaintiff  in  error.  Wil- 
liam B.  Lamar,  Atty.  Gen.,  for  tbe  State. 

OABTER,  J.  At  the  spring  term,  0900.  of 
the  circuit  court  of  Alachua  county,  plaintiff 
In  error  was  tried  and  convicted  upon  an  In- 
dictment found  at  that  term,  charging  an  as- 
sault with  intent  to  commit  the  felony  of 
murder  in  tbe  first  degree.  Before  pleading 
In  bar  defendant  filed  pleas  in  abatement, 
wblcb,  upon  the  state's  demurrer,  were  held 
bad.  I^^om  tbe  sentence  Imposed  a  writ  of 
error  was  taken  to  this  court,  where  tbe  judg- 
ment was  reversed  and  a  new  trial  awarded 
for  eri'or  found  in  an  instruction  given  by  tbe 
court  at  the  trial.  Knight  t.  State,  42  Fla. 
540,  2S  South.  759. 

Thereafter,  at  the  spring  term,  1901,  de- 
fendant moved  the  court  for  leave  to  with- 
draw the  plea  of  not  guilty,  and  tor  permis- 
sion to  file  a  plea  In  abatement.  This  motion 
was  overruled,  and  defendant  excepted.  Dur- 
ing tbe  same  term  defendant  filed  his  motion 
to  quash  the  Indictment  upon  tbe  following 
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grounte:  a):ItIirT«£nei  todeaslte,  ud  nace?- 
t^D;  a  doee  not  cbar**  the  oaeiuft  In  the 
liBusuage  of  tin  statute;  (3)  It  otargea  bo  ot^ 
f»M  against  tlie  laws  of  Flotida;  (4)  it  does 
not  set  fortb  th»  name,  or  pafftlcalariae  tbe 
maimer  of  tbo  eosunlaslon,  ot  the  otteoM 
claimed  ta  bare  be«D  contmtttscl;  ^  it  doea 
not  charge  bow,  or  In  wbat  ntaoser,  oe  at 
wbat  plac«,  or  opoa  what  portion  at  tiw 
person  of  Ben  Brown  tte  daCeodant  nbot  ofE 
and  dlacbarsBd  the  pistol;  ¥Si  it  does  not  set 
lorth  the  offqnaa  siifficieotiy  piaMx  to  enabla 
deCeadant  tn  property  make  his  def«Bfle  there- 
to; (7)  tt  la  not  80  framed,  nor  is  the  oftenM 
sumdenUip  ageelfied  and  descvlbed.  as  that 
defendant  would,  be  able  or  permitted  ta 
plead  CoQuw  jeopaody;  it  Is  not  se 
grounded,  nor  Is  the  oaense  sufficiently  apeci- 
Bad  «R  aet  tcvtti,  as  that  defendant  would  he; 
able  or  pwmitted  to  plead  aatreCols  acquit 
nils  motion  was  overruled.  Thereafter,  at 
tbe  aame  term,  a  trial  was  had,  and  the  Jury 
rendered  their  verdict  finding  defendant 
guilty  of  an  assault  with  lutent  to  commit 
manslaughter,  and  recomBMidlng  him  to  the 
maxy  of  the  court 

From  the  bill  of  exceptions  it  appears  that 
after  the  parties  hsd  concluded  tbelr  testl* 
mony  the  defendant  requested  the  court,  in 
writing,  **to  give  certain  Inatructlons  in  be- 
balf  of  defendant  after  giving  the  i^vgeB 
for  tbe  state";  that  the  court  gave  such  re- 
qoested  Instmetlona,  befwe  any  other  char* 
sea  were  given,  and  then  proceeded  to  give 
tbe  jury  certain  instnicUons  set  out  hi'  tiMt 
bill  of  exceptions  of  his  own  m«^0B.  The  re* 
quested  ijBstmotiU»8  so.  given  ace  net  Inoor- 
pwated  Id  tbe  tnuiKrifit  of  tiM  rectod  or  bUl 
Qt  exo^tkMUb  aaA  ii  doss  not  appcac  tbat  any 
InstguAIonB  were  requested  on  b^alC  oC  tiw 
statft  Tbe  dfif  endaiU  exc^rted  to  the  actloa 
lit  tbe  court  In  gLving  his  reaocsted  lostmic- 
tloBs  prlOT  te  gtTbug  those  en  Its  own  motion. 
By  tbe  chargea  numbered  1  to  6,  givoi  by  the 
court  of  Its  own  motion,  the  Jury  were  In- 
structed ttiat  the  Indictment  against  defend- 
ant  embraced  the  charges  of  an  assault  an 
assKoJt  with  Intent  to  commit  murda  in  the 
first  degree,  an  aasault  with  Inteat  to  commit 
murder  In  the  second  degree,  an  assault  with 
latent  to  commit  manslaughter,  and  an  ag- 
gravated assault,  and  each  of  these  oftensea 
wu  fully  defined.  Then  follows  the  seventh 
ioBtructi-.n,  by  which  the  Jury  are  told  that 
ff  they  believe  from  the  evidence  that  the 
defendant  assaulted  Brown  with  a  deadly 
weapon,  to  wit  a  pistol,  and  shot  and  wound- 
ed him,  then  they  sliould  next  examine  the 
evidence  to  discover  U  Knight  was  Justlflable 
or  excusable  in  such  shooting.  The  clrcum- 
Btances  under  which  the  act  would  be  Justi- 
fied or  excused  In  law  are  then  stated  with 
particularity,  and  the  Instruction  then  pro- 
ceeds as  follows:  "If  tbe  Jury,  after  examin- 
ing tbe  evidence,  are  satisfied  beyond  a  rea- 
KHUbie  doubt  that  the  defendant.  Knight  aa- 
Molted  Ben  Brown  with  a  deadly  weapon,  to 
vtt,  a  plstt^  and  shot  and  wounded  bim 


therewith,  tai  Alaebva  coiwty,  Flortda,  anc^ 
within  two  years  before  tbe  finding  of  tlil» 
bidietment  and  tbat  be>  wtaa  not  JustlBable  or 
eacusftble  in  doing  so,  than  tbe  jury  ahonld 
eonvlct  tbe  defendant  of  either  assaalt  wtti» 
bitent  to  murder  in  tbe  BMt  degree  w  aasaidt 
with  intent  to  mwder  In  the  second  degree, 
or  aaeaatt  with  tntent  to  commit  manslaugh- 
ter, or  of  aggravated  assault  accordhig  as 
tbe)i  may  determine  that  tbe  facts  in  evidence 
make  out  one  <»-  otber  of  these  oCfrasee^  as  I 
b&v«  defined  them  in  the  foregoteg  charges." 
By  hartrueUoBS  Noai  8  and  0  the  court  de- 
■aed  »  reasonable  doubt  toM  the  Jury  tbat 
defbodant  was  presumed  to  be  bmoeent  nntit 
proven  guilty  beyond  a  reasoMble  doubt  and 
that  be  was  entitled  to  lAe  benefit  of  every 
reasouaMe- doubt  and  that  tbe  fury  were  tbe 
sole  Ju^cs-  ot  the  eredR>IIlty  of  the  witnesses 
and  of  tbe  weight  and  suffiiriency  of  the  evl- 
dience. 

The  defendant  mnved  for  a  new  trial  upon 
the  foUowing  grounds:  (1)  The  verdict  la  con- 
trary to  tbe  evidence  and  tbe  weight  of  the 
evidence;  (2)  the  verdict  Is  contrary  to  the- 
law  and  tbe  charge  of  the  court;  (8)  the  court 
erred  In  refusing  to  give  the  instructions  ask- 
ed for  by  defendant,  after  tbe  court  bad  giv- 
en the  charges  for  and  in  behalf  of  the  state; 
{fkf  the  court  erred  in  giving  instruction  No. 
7;  (5)  the  court  erted  In  giving  tbat  portion, 
of  instruction  No.  7  qtedally  quoted  above. 
This  metion  was  orenruled,  and  aa  exc^itloa 
tttkeix 

Thareaftes,  la'  due  eonrsa,  the  defbadast 
moved  in  arrest  of  Judgment  upon  grounds 
qnestioDlng'  the  anffiefesoy  efl  the  Indtctmeut 
which  motion  was  ovevruled.  Most  e<  tbe 
grminda  ef  -  this  motion  aiv  substantially  the 
same  as  grounds  embraced:  In  tte-  motion  to 
quash;  but  oth«  grounds  of  the  motl  m  1» 
arrest  are  to  tbO'  following  effect:  (2)  Tbe  In- 
dictment fails  to  ahege  that  defendant  shot 
off  and  discharged  the  leaden  bullets  upon 
the  body,  limb,  or  person  of  Ben  Brown;  (7> 
the  Indictment  is  insufficient  in  law,  form, 
and  substance  upnn  wblch  to  base  a  Judg- 
ment,  and  does  not  jcharge  in  sufficient  Ian- 
guagc  the  description  of  the  commission  of 
tbe  offense  of  murder  as  to  sbow  from  the 
face  of  the  Indictment  that  murder  was  in- 
tended, or  that  death  could  have  resulted 
from  the  shouting  off  or  dlschai^ng  of  the 
pistol  named  therein.  The  court  entM'ed 
Judgment  upon  the  verdict  sentencing  de- 
fendant to  imprisonment  in  the  state  prison 
at  hard  labor  for  two  years,  and  from  tbls 
Judgment  the  present  writ  of  error  Is  taken. 

The  assignment  of  errora  complains  that 
the  court  erred  in  the  followtng  rulings:  (1) 
Sustaining  tbe  state's  demm-rer  to  defendant's 
plea  in  abatement;  (2>  overruling  the  defend- 
ant's motion  to  withdraw  his  plea  of  not 
guilty  and  to  file  a  plea  In  abatement;  (3> 
overruling  defendant's  motion  to  quash  the  In- 
dictment; (4)  overruling  defendant's  motlov 
for  a  new  trial;  (5)  overruling  defendant** 
motion  In  arrest  of  Judgment;.  (6)  altering 
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tbe  Judgment  and  sentence  against  the  de- 

fendniit. 

I.  The  ruling  upon  the  demurrer  to  the  de- 
fendant's plea  In  abatement  having  been  aft- 
signed  as  error  upon  the  former  writ  of  er- 
ror taken  In  this  case,  and  then  held  by  this 
court  to  be  free  from  error.  Is  not  now  open 
for  reconsideration.  The  first  asslgnmeot  of 
error  must  therefore,  be  overroled. 

II.  It  Is  discretionary  with  the  trial  court 
whether  It  will  permit  the  plea  of  not  guilty 
In  a  criminal  case  to  be  withdrawn  In  order 
to  allow  a  plea  In  abatement  to  be  filed,  and 
la  some  of  the  decisions  of  this  court  so 
holding  doubts  are  expressed  as  to  whether 
an  ajlpellate  court  will  ever  Interfere  with 
that  decision.  Savage  r.  State.  IS  Fla.  900; 
Adams  t.  State,  28  Fla.  511,  10  South.  106; 
Ilodge  V.  State,  29  Fla.  600,  10  South.  656. 
If  It  be  that  such  discretion  will  be  control- 
led by  an  apptUate  court  where  It  has  been 
abused,  no  abuse  Is  shown  In  this  case. 
Pleas  In  abatement  had  at  a  former  term  been 
interposed,  which,  upon  demurrer,  were  held 
bad,  and  without  asking  leave  to  amend 
them  the  defendant  submitted  to  arraign- 
ment without  objection,  interposed  his  plea 
of  not  guilty,  and  went  to  trial  on  the  mer- 
its. No  motion  to  withdraw  the  general  Is- 
sue or  to  file  another  plea  In  abatement  was 
made  until  the  cause  was  again  called  for 
trial  after  the  Judgment  of  conviction  on  the 
former  trial  had  been  reversed  by  this  conrt, 
and  the  plea  which  it  was  desired  to  file  was 
not  tendered  with  the  motion,  cor  was  Its 
nature  Indicated  to  the  court.  Under  such 
circumatanceB  no  abuse  of  discretion  Is 
shown.   Hodge  v.  State,  supra. 

III.  The  third  and  fifth  assignments  will 
be  considered  together.  The  objections  to 
the  Indictment  m^ed  under  these  assign- 
ments of  error  are  that  it  does  not  specifi- 
cally allege  that  the  pistol  was  discharged 
upon  the  person  of  Ben  Brown,  but  only 
that  It  was  discharged  at  and  upon  Brown; 
that  It  does  not  allege  that  a  wound  was  In- 
filcted  upon  Brown,  nor  name  any  part  of  the 
body  or  limb  at  or  upon  which  the  pistol 
was  discharged;  that  It  fails  to  allege  that 
the  intent  or  premeditated  design  existed  at 
the  time  of  the  commission  of  the  oftense; 
that  It  does  not  charge  the  offense  with  such 
certainty  that  a  conviction  or  acquittal  there- 
under could  be  pleaded  In  bar  of  another 
indictment  for  the  same  offense;  that  it  does 
not  set  forth  the  manner  of  the  commission 
of  the  offense,  the  Intent  with  which  tlie  as- 
sault was  committed  at  the  tine  and  place 
of  committing  the  same,  and  dres  not  charge 
an  attempt  to  commit  murder  in  any  degree. 
The  statute  under  which  this  Uidlctment  was 
found  Is  as  follows:  "Whoever  commits  an. 
assault  on  another  with  Intent  to  commit 
any  felony  punishable  with  death  or  Impris- 
onment for  life  shall  be  punished  by  Impris- 
criment  In  the  state  prison  not  exceeding  20 
years.  An  assault  with  Intent  to  commit 
^7  other  felony  shall  be  punished,"  etc. 


SecUon  2103..  Rev.  St  It  will  be  perceived 
that  neither  a  battery  nor  a  wounding  is  an 
essential  Ingredient  of  the  offense  denounced 
by  this  statute.  The  offense  is  complete 
where  <Hie  person  commits  an  assault  on 
another  with  Intent  to  commit  a  felony 
(Peterson  v.  State.  41  Fla.  286,  26  South. 
709),  and  an  assault  may  be  committed  with- 
out either  a  battery  or  a  wounding.  Neither 
a  batt^,  striking,  or  wounding  being  an  es- 
sential element  of  the  offense.  It  Is  not  nec- 
essary to  allege  either,  and  of  course.  It 
being  unnecessary  to  allege  them  at  all,  It 
IB  unnecessary  to  allege  the  particular  part 
of  the  body  or  limb  upon  which  they  were 
Inflicted.  Blsh.  Dir.  &  Forms,  |  658,  note  6. 
All  the  other  objections  urged  to  this  Indict- 
ment are  fully  covered  by  its  language.  It 
alleges  that  defendant  made  an  assault  ii: 
and  upon  Brown  with  a  deadly  weapon,^ 
loaded  pistol;  that  defendant  shot  off  and 
discharged  the  pistol  at  and  upm  Brown, 
and  that  the  assault  was  so  made  and  the 
pistol  was  so  discharged  and  shot  off  unlaw- 
fully, of  defendant's  malice  aforethought, 
and  from  his  premeditated  design  to  effect 
the  death  of  Brown,  with  intent  unlawfully, 
of  defendant's  malice  aforethought  and  frr>iM 
his  premeditated  design  to  effect  Brown's 
death,  to  kill  and  murder  Brown.  Its  pre- 
cise language  Is  that  defendant  In  Alachua 
county,  on  a  particular  date  named,  "in  and 
upon  one  Ben  Brown,  with  a  deadly  weapon, 
to  wit  a  certain  pistol,  which  was  then  and 
there  loaded  with  gunpowder  and  leaden  bul- 
lets, and  by  him,  the  said  William  J.  Knight 
then  and  there  had  and  held  In  bis  hand, 
unlawfully,  feloniously,  of  his  malice  afore- 
thought and  from  a  premeditated  design  to 
effect  the  death  of  the  said  Ben  BrAra, 
did  make  en  assault  and  he,  the  said  Wil- 
liam J.  Knight  did  then  and  there  unlaw- 
fully, feloniously,  of  his  malice  aforethought 
and  from  a  premeditated  design  to  effect 
the  death  of  the  said  Ben  Brown,  shoot  off 
and  discharge  the  said  pistol,  so  loaded  with 
gunpowder  and  leaden  bullets  aforesaid,  at 
and  upon  the  said  Ben  Brown,  with  Intent 
then  and  there  unlawfully,  feloniously,  of 
his  malice  aforethought,  and  from  a  premed- 
itated design  to  effect  the  death  of  the  said 
Ben  Brown,  to  kill  and  murder  the  said  Ben 
Brown,  contrary  to  the  form  of  the  statute," 
etc.  ,  These  allegations  are  sufficient  to  charge 
the  offense  of  an  assault  with  Intent  to  com- 
mit the  felony  of  murder  In  the  first  degree, 
as  against  every  objection  presented  under 
the  assignments  of  error  now  being  consid- 
ered, and  such  assignments  must  therefore, 
be  overruled. 

IV.  Under  the  fourth  assignment  of  error 
It  Is  contended  that  the  evidence  was  not 
sufilclent  to  sustain  the  verdict  found;  that 
the  court  erred  In  giving  defradanfs  re- 
quested Instructions  t)efore,  Instead  of  after, 
its  own  charge;  and  that  the  seventh  In- 
struction given  by  the  court  was  eo  framed 
as  to  confuse  and  mislead  the  Jury,  and  to 

Digitized  byGoOQlc 


lulsau) 


GULF  COAST  ICE  MFG.  CO.  v.  BOWERS. 


113 


be  In  conflict  with  other  tnetractlons  glren 
by  tbe  court    (1)  There  Is  snfficient  testimo- 
ny to  support  the  rerdict    It  is  true  that 
there  Is  a  direct  conflict  between  the  wit- 
nesses produced  by  the  state  and  the  de- 
fendant, but  the  Jury  gave  credence  to  those 
■w  ho  made  out  a  case  for  the  state,  and  noth- 
ing appears  that  will  Justify  an  appellate 
court  in  htrfdhig  that  the  trial  Judge  erred  In 
T^fusing  to  set  aside  the  verdict    (2)  The 
court  gave  the  Instmctlons  requested  by  the 
defendant  before  any  Instructions  were  given. 
The  defendant's  request  was  that  his  instruc- 
tions be  given  "after  giving  the  charges  for 
the  state."   As  a  matter  of  fact  no  charges 
"Were  given  at  the  request  of  the  state,  but 
after  giving  defendant's  requested  Instruc- 
tions the  court  proceeded  to  give  his  general 
charge  to  the  Jury.   We  are  not  advised  as 
to  the  nature  of  the  requested  instructions  so 
given.    If  they  were  so  framed  that  the  Jury 
could  best  understand  and  apply  them  when 
given   immediately   following   the  court's 
citarge,  that  fact  Is  not  made  to  appear,  nor 
i$  there  anything  In  the  record  which  Jus- 
tices us  tn  saying  that  the  coiurt  committed 
au  error  in  giving  its  own  charge  after,  and 
not  before,  giving  defendant's  requested  in- 
81  ructions.   The  parties  to  a  cause  have  no 
ahsolute  right  to  dictate  the  order  in  which 
their  requested  instructions  shall  be  given. 
This  Is  a  matter  In  the  discretion  of  the  trial 
court  and  If  Its  discretion  in  the  matter  con 
be  controlled  by  an  appellate  court  at  nil,  it 
Is  oniy  in  cases  where  the  discretion  Is 
abused,  which  does  not  appear  In  this  case, 
fZ)  The  objections  urged  to  the  seventh  in- 
struction given  by  the  court  relate  exclusive- 
ly to  that  portion  wlilch  we  have  embraced 
w  ithin  quotation  marks.   Considered  In  con- 
nection with  the  previous  Instructions  defin- 
ing the  offenses  included  la  the  Indictment, 
the  seventh  is  not  erroneous,  confusing,  or 
misleading,  nor  Is  It  in  conflict  with  the  other 
Instructions.   Under  the  evidence,  If  an  as- 
sault was  committed  at  all,  it  was  commit- 
ted with  a  deadly  we^on,  to  wit,  a  pistol, 
and  by  shooting  and  wounding  Brown  with 
the  pistol.    If  this  assault  was  unlawful, 
that  is,  not  justifiable  or  excusable,  the  de- 
fendant would  be  guilty  either  of  an  aggra- 
Auted  assault  or  an  assault  with  intent  to 
cfjmmit  the  feiony  of  murder  or  manslaugh- 
ter, depending  upon  the  question  of  Intent 
The  court  In  preceding  instructions,  had  told 
the  Jury  that  to  constitute  the  offense  of 
assault  with  Intent  to  commit  the  felony  of 
murder  In  the  first  degree  It  must  have  been 
perpetrated  from  a  premeditated  design  to 
effect  Brown's  death;  that  to  constitute  the 
offpnse  of  assault  with  Intent  to  commit  mur- 
der in  the  second  degree  or  manslaughter.  It 
must  have  been  committed  with  intent  to 
take-  Brown's  life,  but  that  If  it  was  commit- 
ted with  a  deadly  weapon,  the  defendant  not 
having   a   premeditated   design   to  effect 
Brown's  death,  the  offense  would  be  aggra- 
vated assault   Theas  Instructloiu  correcQy 
82SO.-S 


stated  the  law.  Williams  v.  State,  41  Fla. 
20d,  26  South.  184.  The  specific  objection  to 
the  seventh  instruction  urged  in  argument  is 
that  it  told  the  Jury  to  cwivlct  defendant  if 
they  believed  the  assault  was  committed  with 
a  deadly  weapon  by  shooting  and  wounding, 
if  they  found  that  defendant  was  not  Justifi- 
able or  excusable,  and  that  this  authorized 
the  Jury  to  convict  of  an  assault  with  intent 
to  commit  the  felony  of  murder  or  man- 
slaughter, though  defendant  had  no  homi- 
cidal intent  We  think  this  construction  of 
the  language  of  the  charge  cannot  be  legiti- 
mately adopted.  The  language  is  that  the 
Jury,  upon  finding  that  an  assault  was  com- 
mitted in  the  manner  stated,  and  that  de- 
fendant was  not  Jiistlflable  or  excusable, 
should  convict  defendant  of  either  assault 
with  Intent  to  commit  murder  In  the  first 
or  second  degree,  or  manslaughter,  or  of  ag- 
gravated assault,  according  as  the  Jury 
should  determine  that  the  evidence  made  out 
one  or  the  other  of  such  offenses,  as  the 
court  had  defined  them  in  preceding  charges. 
Taking  all  the  Instructions  together,  no  valid 
objection  can  be  found  to  the  one  complained 
of,  and  the  court  did  not  err  in  giving  it 

The  sixth  assignment  of  error  is  not  ar- 
gued, and  must  therefore,  be  treated  as 
abandoned. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 


GULF  COAST  ICE  MFG.  CO.  T.  BOWERS. 

(Supreme  Court  of  M:ississlppi.    June  2,  1902.) 

STREETS— USB  FOR  ELECTRIC  LIGHT  POLES— 
ABUTTINa  OWNBRS-RIOHT  TO  ADDITIONAL 
COUFBNSATION— PRBUMINART  HAHDATORT 
INJUNCTION. 

1.  A  city  having  condemned  private  pr<^ 
erty  for  street  purptraes  has  the  ngbt,  without 
making  additional  compensation  to  the  abut- 
ting owners,  to  erect  poles  therein  and  string 
wires  and  the  other  necessary  appliances  along 
them  for  lighting  the  same,  or  to  authorize 
some  oUier  party  to  do  so,  and  such  action  on 
its  part  is  not  a  taking  of  the  property  for  a 
new  use. 

2.  Code  1882,  S  G57,  provides  that  an  injunc- 
tion sfhall  not  be  granted  unless  the  fudge 
shall  be  satisried  of  complainant's  eqni^  by 
oath  or  other  means.  Held,  that  a  preliminary 
mnudatory  iujunction  requiring  an  electric 
light  company  to  remove  its  poles  from  a  pub- 
lic thoroughfare  should  not  issue  unless  the 
right  to  it  is  so  satisfactorily  shown  that  there 
can  be  no  reasonable  doubt  of  its  propriety. 

Appeal  from  chancery  court  Hancock 
conn^;  Stone  Deavors,  Chancellor. 

"To  be  officially  reported." 

Injunction  of  St.  J.  Bowers  against  the 
Qnlf  Coast  Ice  Manufacturing  Company.  Or- 
der granting  a  preliminary  mandatory  In- 
junction, which  was  subsequentiy  modified 
in  part,  and  from  the  court's  refusal  to  en- 
tirely dissolve  the  injunction  defendant  ap- 
peals.   Reversed,  and  injunction  dissolved. 

W.  J.  (lex  and  Harper  &  Harper,  for  ap- 
pellant McWlllie  &  Thompscm,  for  appellee; 
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TERRAL,  J.  The  municipal  authorities  of 
tJie  city  of  Bay  St  Lenls  was  empowered  by 
ItB  cbarter  (sectiMi  42.  c.  279.  I-aws  188G)  to 
light  the  streets  ot  the  rtty  for  the  ptibllc 
benefit,  and  oii  the  2lBt  day  of  December, 
1899,  tliey  made  a  contract  with  the  appel- 
lant company  for  that  purpose.  In  purs* 
once  of  this  authority  and  contrart,  the  ap- 
pellant o-ected  poles  on  and  along  the  streets 
of  said  city,  and  attached  to  them  the  wires 
and  other  necessary  appliances  for  lighting 
the  streets  with  electricity,  and  Inaugurated 
and  put  In  operation  an  electric  light  plant, 
which  lighted  the  streets  of  the  dty  In  con- 
formity with  their  auth(»1zat1on  and  coo- 
tract.  The  appellee  Is  the  owner  of  four  or 
more  properties  abutting  on  FVont  street, 
which  Is  the  principal  street  of  the  city,  and 
its  crowning  glory,  and  along  seld  street  and 
adjacent  to  the  lots  of  appellee,  and  without 
hlB  consent,  the  appellant  erected  Its  poles 
and  strung  its  wires,  to  the  great  disfigure- 
ment, as  is  said,  of  the  view  from  said  ser- 
eral  properties  of  appellee.  The  properties 
or  lots  of  appellee  upon  Front  street  extend 
to  both  sides  of  the  street,  and  a  consider- 
able element  of  their  valne,  It  is  alleged, 
consists  of  an  open  and  unobstructed  view 
of  the  Mississippi  Sound.  Appdiee,  alleging 
In  his  bill  of  complaint  the  inauguration  by 
appellant  of  said  electric  plant  and  the  erec- 
tion of  Us  poles  along  the  streets  abutting  bis 
several  properties,  without  his  consent,  and 
to  his  great  Injury  and  annoyance,  sought 
and  obtained  a  preliminary  mandatory  In- 
junction requiring  appellant  within  24  hours 
to  remove  from  his  lota,  as  a  nnlsanee,  Its 
poles,  wires,  and  other  appliances  for  light- 
ing the  streets.  The  Injunction  was  subse- 
quently modified  so  as  to  resttwe  the  poles, 
wires,  and  appliances  removed  tbereiinder; 
but  from  a  refusal  of  the  court  to  dissolve 
the  InjunctioQ  oitirely  the  appellant  brings 
Its  appeal. 

The  authorities  are  quite  uniform  that  a 
city  or  town  may  light  its  streets  as  a  means 
of  making  them  more  safe  and  convenient 
for  public  travel.  The  right  to  light  the 
town  Is  presumed  to  have  been  acquired  and 
paid  for,  as  Incident  to  the  right  of  public 
passage,  when  the  property  was  condemned 
or  dedicated  for  public  use.  In  other  words, 
the  taking  of  the  land  for  use  as  a  street  in- 
cludes not  only  the  right  of  passage,  but  of 
securing  a  convenient  and  safe  passage;  to 
light  It,  if  you  please,  for  that  purpose.  It 
is  not  a  new  taking  of  property  for  public 
use,  but  a  completing  to  that  extent  of  the 
uses  of  the  first  taking  by  adding  appliances 
Included  within  it,  and  now  constructed  by 
reason  of  the  public  need.  Keasby,  Electric 
Wires  (2d  Ed.)  gS  29,  70,  77,  82,  84;  Lewla, 
Era.  Dom.  (2d  Ed.)  g  12G;  Palmer  v.  Electric 
Co.  (N.  Y.)  52  N.  E.  1092,  43  L.  R.  A.  672; 
In  re  Public  LighUng  (Mass.)  24  X.  E.  10S4, 
8  L.  R.  A.  487;  City  of  Newport  v.  Newport 
Light  Co.,  84  Ky.  1(J6.  While  the  lighting 
of  the  streets  of  a  city  may  be  a  great  con- 


venience to  tSie  trardlng  paUle,  especially 
under  some  conditions,  the  poles,  wires,  and 
other  necessary  appliances  for  so  doing  are 
often  a  positive  Inconvenience  to  the  abut- 
ting landowner,  considered  merely  as  sncb. 
But  the  proprietary  rights  of  the  landowner, 
whether  the  fee  or  a  mere  easement  thereon 
be  in  the  public  (Theobold  v.  Railway  Co., 
60  Miss.  279,  6  South.  260,  4  L.  R.  A.  735,  14 
Am.  Bt.  Rep.  S&l),  are  greatiy  modified  by 
the  Tights  of  the  public,  which  Is  entitled  to 
a  free  passage  over  the  street,  and  to  the 
benefit  of  lights  constrocted  and  operated 
for  that  end.  And  if  a  town  or  city  may 
light  Its  streets,  as  being  an  object  for  which 
the  street  is  opened,  without  paying  the- 
abutting  property  owner  damages  for  the- 
erection  of  needed  appliances  therefor,  It 
must  follow  that  the  municipal  authoritIe» 
may  anthorlxe  some  other  person  to  furnish 
such  lights.  Keasby,  Electric  Wires  {2d  Ed.) 
$  111;  Johnson  v.  Electric  Co.,  54  Hun,  489. 
7  N.  Y.  Supp.  716.  It  Is  said  the  poles  and 
wires  of  appellant  are  unsightiy,  and  are  a 
disfigurement  to  the  property,  and  an  es- 
pecial Injury  In  that  It  obstructs  the  open 
view  of  the  sea.  Similar  erections  in  all 
cities  and  towns  present,  though  perhaps  In 
a  less  degree,  like  Inconveniences  to  the  own- 
ers of  palatial  residences,  but  disfigurements 
of  this  Idnd  to  property  are  not  the  subjects 
of  compensation,  or,  if  so,  they  are  conclu- 
sively presumed  to  have  been  paid  for  upon 
the  opening  of  tlie  street  and  Its  dedication 
to  public  use. 

It  is  further  said  that  ttie  poles  used  by 
appellant  are  green  pine  poles,  with  the  barfe 
peeled,  and,  from  rapid  decay,  are  dangw- 
ous,  and  not  llghtwood  polee,  as  required  by 
the  city  ordinance;  but  this  grievance,  if 
true,  is  not  made  a  subject  of  controversy 
under  the  allegations  of  the  blU  of  complaint 
herein,  which  are  not  framed  to  present  It 

It  is  also  complained  that  the  electric  light 
system  of  appellant  is  partly  used  for  pri- 
vate purposes,  but  It  appears  from  the  rec- 
ord that  all  the  poise  set  by  appellant  are 
necessary  for  executing  the  objects  of  public 
convenience,  and  In  such  case  a  mandatory 
Injunction  is  not  an  appropriate  remedy. 
Johnson  v.  Electric  Co.,  54  Hun,  469,  7  N.  T. 
Supp.  716;  Keasby,  Electric  Wires  (2d  Ed.) 
S  30. 

2.  The  contract  of  the  authorities  of  the 
city  of  Bay  St.  Louis  with  appellant,  as  dis- 
closed In  this  proceeding,  is  a  valid  con- 
tract, and  authorized  the  latter  to  make  the 
erections  for  lighting  the  streets  of  the  city, 
and  we  see  nothing  In  the  mode  of  construc- 
tion or  operation  of  the  plant  that  author- 
izes an  injunction  of  any  kind.  An  Injtmc- 
tlon  may  not  be  granted  In  this  state  ex- 
cept where  right  and  Justice  demand  It, 
and  then  only  when  the  grounds  for  its  Issu- 
ance have  been  satisfactorily  shown  to  the 
officer  granting  the  writ.  Code  1892,  §§  557. 
918.  Our  statute  makes  no  distinction  In  re- 
spect to  the  sevml  kinds  of  writs  ot  tnjunc- 
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tlon;  but  In  respect  to  mandatory  injunc- 
tions, which  partatie  of  the  character  of  }i>- 
dicial  ^cess,  it  is  a  Bound  role  that  a  writ 
of  tbis  character  abould  not  Issne  unless  the 
ri^t  to  It  la  80  sadsfactoriiy  shown  that 
there  can  be  no  reaaonable  doubt  of  ita  pro- 
priety. The  case  made  nhonld  be  soch  that 
there  can  be  no  probability  that  the  defend- 
ant can  make  a  valid  objection  to  It  Unless 
the  grounds  for  a  preliminary  mandatory  in- 
junction be  Inexpugnable,  it  is  the  safer  rule 
to  hear  both  sides,  before  directing  Its  issu- 
ance Pom.  Bq.  Jur.  f  1359;  Hlgb,  Inj.  | 
2;  Story,  Eq.  Jnr.  c  23. 

The  grant  of  the  prtilmhiary  orandatory 
injonctlon  in  this  case  was  enor.  In  fact, 
the  case  preeentetl  by  the  bill  does  not  war- 
rant an  Injunction  of  any  sort;  wherefore 
the  htjonction  is  dlssolTed,  and  the  case  is 
remanded  for  further  proceedings;.  Reversed 
and  remanded. 


SATIX08  BUimiXO  &  liOAN  AfiffN  et 

al.  T.  TAET. 

(Sameoie  Court  of  Mississippi.   May  26,  1902.) 

GUARDIAN'S  BOND— LIABILITY  OF  BDRSTT— 
LJMrTATIONS— DBATU  OF  SURBTT— BNFORCB' 
MENT  AGAINer  HIS  LAND— INNOCENT  FUR- 
CHASERS. 

LTbe  liability  of  a  surety  on  a  guardian's 
bond  is  not  a  probatable  claim,  and  ia  not  bar- 
ml  by  any  statute  of  limitations  lelatiug  to 
sDcb  claims,  bat  can  only  be  barred  by  the 
statute  which  could  bar  the  ward  if  he  did 
not  sue,  after  age,  within  the  time  prescribed 
by  statute. 

2.  The  liabiltty  of  a  surety  on  a  guardian's 
bond  is  a  debt,  within  Code  1«30,  i  202&,  pro- 
'i-idiDg  that  the  lands  of  a  decedent's  estate 
sliaJl  be  chargeable  with  liis  debts,  over  and 
above  what  his  personal  estate  may  be  suffi- 
cient to  pay. 

8.  Parties  who  purchase  land  from  the  hetrs 
of  a  deceased  snrety  on  a  deiy  recorded  guard- 
ian's boud  are  not  innocent  purchasers,  but 
take  with  coDStructive  notice  of  the  liability 
of  tile  land  in  case  the  decedent's  personal  es- 
tate is  insufficient  b»  meet  the  daims  agalnat 
him  on  tlie  bond. 

Appeal  from  chancery  court,  Lauderdale 
county:  Stone  Deavors,  Chancellor, 

Bill  by  Ehiatban  Tart  agahist  the  Savings 
Bnildlng  &  Iioan  Association  and  others. 
Decree  for  plaintiff,  granting  Inanfflclent  re- 
lief, and  defendants  aj^eal,  and  plaintiff 
prosecutes  a  cross  appeel.  Affirmed  on  di- 
rect a^eal,  and  reversed  oa  cross  appeal. 

lu  1877  J.  F.  Walker  became  the  guardian 
of  SalUe  and  Elnathan  Tart  He  received 
$12,000  t'lT  them,  and  gave  a  single  bond, 
in  tbe  penalty  of  $18,000,  as  gaardlan.  One 
of  the  sureties  on  Ids  bond  was  Feter  Hlg- 
gfns.  Hl^lns  died  Intestate  In  18S1.  His 
estate  was  administered  upon,  notice  to  cred- 
itors gtren,  the  debts  probated  and  inld. 
"Hie  administratrix  made  her  flnal  accotmt, 
wbldi  was  approved,  and  she  discharged. 
The  iandi  belonging  to  bis  estate  were  sold 
to  varlons  parties.  One  of  the  wards  (Sallle 
Tart)  became  of  age,  and  Walker  settled 
with  bA   Walker  died  In  1809,  wlthoat 


makbtg  any  settlement  of  the  guarffiansblp 
of  aj^Uee.  Elnathan  Tart.  A  few  montbs 
after  appellee  lieeame  of  age  he  filed  tlK  bSl 
in  this  case  against  the  heirs  of  Peter  Hig- 
gins  and  their  vendees.  Tbe  purpose  of  the 
bill  was  to  charge  on  these  lands  the  amount 
of  the  debt,  and  statutory  penaHy  of  com- 
pound Interest  thereon,  due  by  the  guardian, 
Walker,  to  appellee,  Tart  Tbe  bill  does  not 
state  what  Interest  appellants  hare  in  1be 
land,  but  states  that  titey  asserted  some  sort 
of  claim,  which  It  prayed  mfgtrt  be  can- 
celed. Section  2026  of  the  Code  of  1880  pro- 
vided that  the  lands  of  a  decedent's  estate 
should  stand  chargeable  with  the  debts,  over 
and  alwve  what  the  personal  estate  lal^ht 
be  suffldeet  to  pay.  The  defendants,  to  their 
answers,  do  not  deny  that  "tiiey  purchased 
from  the  heirs  of  Peter  Hlggins;  nor  do  they 
deny  that  the  guardian  was  fn  default  to 
complainant,  as  guardian,  to  the  amount 
claimed.  Th^  set  up  as  defense  tbe  3,  4,  6, 
and  10  years'  statutes  of  limitations.  It  was 
further  pleaded  that  one  McCleilan  was  one 
of  the  sureties  who  signed  the  bond  with 
Higglns,  and  that  aftmvards  bis  name  was 
scratched,  and  another  inserted;  bat  It  does 
not  appear  by  whom  tbIs  was  done,  but  tt 
appears  that  tt  had  neither  the  antborlty  nor 
approval  of  the  court  To  certain  portions 
of  the  lands  three  several  defenses  were  ta- 
terpoeed,  to  wit:  It  Is  contended  that  some 
of  lands  are  not  Hable  because  tbe  defmd- 
ants  bad  acqnired  title  to  Qiem  tbrongb  a 
tax  sale;  tiiat  anolber  portion  was  not  UaUe 
because  It  was  a  homestead  at  tiie  death  of 
Peter  Hl^ns;  that  still  another  portion  was 
not  Hable  to  the  Ilea  because  It  had  passed 
Into  tbe  hands  ot  Innocent  purchasers  tor 
value,  without  notice.  On  these  Issues  a 
large  amomit  of  testtmoi^  was  taken,  and 
tbe  cause  was  heard  on  bill,  answers,  and 
proof,  nniere  was  a  flnal  decree  rendered  In 
favor  of  complahian^  ncept  as  to  the  por- 
tion claimed  under  tax  sale.  From  that  de- 
cree defMidants  appealed,  and  complainant 
prosecutes  a  cross  appeal. 

MOlw  &  Baskln,  T.  O.  Lewis,  and  Alex- 
ander &  Alexander,  for  appellants.  S.  A. 
Witherspoon  and  W.  T.  Iloaston,  tor  appel- 
lee. 

WHITFIBLD,  a  J.  Tbe  liabUity  of  the 
surety  on  tbe  guardian's  bond  Is  not  a  pro- 
batable claim.  H«ice  none  of  the  statutes 
of  llmltatian  which  would  bar  such  a  claim 
have  any  appUcatlrai.  There  is  a  statute 
which  would  bar  this  debt,  and  but  one;  and 
that  Is  the  statute  which  would  bar  Tart 
if  he  did  not  sue,  after  age^  within  the  time 
prescribed  by  statute.  Tanddl  r.  Pugh,  63 
Miss.  801;  Gillespie  r.  Hauensteln,  72  Miss. 
838,  17  South.  602.  There  onght  to  be  ne 
other  bar,  and  It  Is  doubtless  the  fact  that 
there  ought  not  to  be  which  accounts  for  tbe 
pregnant  fact  that  the  legislature  never  has 
prescribed  one  for  a  debt  like  tbls.  The 
minor  cannot  act  tUl  be  Is  of  ag&  It  would 
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be  In  the  highest  degree  unjast  to  Infants 
to  have  any  other  bar.  The  liability  of  the 
surety  Is  a  debt,  within  the  meaning  of  our 
statute  charging  the  debts  of  a  decedoit  up- 
on his  lands.  The  heirs  take  the  lands  thus 
charged  with  thla  positive  statutory  lien, 
and  cannot  alien  these  lands,  except  sub- 
ject to  the  charge.  The  guardian's  bond  Is 
required  to  be  recorded.  Thla  one  was  re- 
corded In  Lauderdale  county  and  the  city  of 
Meridian.  The  purchasers  from  the  heirs 
were  cliarged  with  the  knowledge  which  the 
records  Imparted,— the  records  of  the  guard- 
ianship proceedings  and  the  bond.  There  Is  no 
room  hare  for  the  play  of  the  doctrine  of  In 
accent  purchaser.  In  no  just  legal  sense 
-can  these  purchasers  from  the  heirs  (charged 
^Ith  constructive  knowledge  of  all  the  rec- 
ord disclosed)  of  lands  which  the  heirs  them- 
selves took  charged  with  the  debt  h^  sued 
for,  by  positive  statute  law,  be  called  inno- 
cent ptuchasers.  They  bought  caveat  emp- 
tor. Hey  got  the  lands,  just  as  the  heirs 
held  them,  subject  to  this  charge,— the  pay- 
ment of  this  debt  These  purchasers,  it  must 
be  noted,  have  not  been  In  posBessIou  for  10 
years.  That  period  has  not  elapsed,  since 
their  purchase,  before  the  filing  of  this  bill. 
What  is  asserted  bere  is  not  a  mere  equity. 
It  is  a  1^1  charge  fixed  by  statute.  A  most 
Ingenious  and  very  able  argument  has  been 
made  to  show  this  to  he  a  mere  secret  equity, 
a  mere  claim,  not  a  debt,  within  the  meaning 
of  the  statute;  and  the  great  hardship  of  this 
sort  of  case  has  been  most  earnestly  pressed. 
All  these  contentions  are  unsound.  The 
hardship  would  be  quite  as  great  against 
minors,  on  the  other  view.  And  the  deci- 
sions of  this  state  fully  and  clearly  sustain 
the  views  set  out 

We  see  no  error  In  the  method  of  comput- 
ing the  amount  The  statutes  are  plain,  and 
they,  with  the  authorities,  are  all  set  out  in 
briefs  of  appellee's  counsel,  and  need  not  here 
be  cited  agahi. 

The  tax  sale  was  void,  and  on  the  cross 
appeal  the  case  must  be  reversed  as  to  that 
Affirmed  on  direct  appeal.  Reversed  as  to 
tax  sale  on  cross  appeal,  and  cause  remand- 
ed, to  be  proceeded  with  In  accordance  with 
this  opinion. 

BOTITROCK  CONST.  CO.  et  «I.  t.  PORT 

GIBSON  MPG.  CO.* 
(Saprone  Court  of  Mlsslesippt.   June  2,  1902.) 

NONJOINDER   OF  PARTIES— rAILURB  TO  OB- 
JECT—FOREIGN ATTACHMBN'T- 
PERSONAL  DECREE. 

1.  The  nonjoiDder  of  a  necessary  party  will 
not  be  regarded  ou  appeal,  wheu  act  complain- 
ed of  in  the  pleadings. 

2.  Under  (?ode,  Sf  480,  487,  relative  to  at- 
tachments of  debts  owing  to  foreign  creditors, 
and  not  authoriziaf;  a  personal  decree,  no  aach 
decree  can  be  had  In  foreign  attachment  is 

■For  uriiilon  on  miscHtlon  ol  wror,  SM  U  Soutb.  484. 


chancery;  the  proceefflug  being  purely  statu- 
tory. 

Appeal  from  chancery  court,  Oalbome 
cotmty;  W.  O.  Martin,  Chancellor. 

Suit  by  the  Port  Gibson  Manufacturing 
Company  against  the  Bothrock  Construction 
Company  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeaL  Revised. 

HcWlUle  &  Thompson,  for  appellants.  H. 
C.  Monngw,  for  app^ee. 

GALHOON,  J.  This  la  a  proceeding  by  at- 
tachment In  cbanc^y  instituted  by  appellee, 
a  brick  manufacturing  company,  against  the 
appellants,  the  Bothrock  Construction  Com- 
pany, a  nonresid^t  and  the  Ohamberlain- 
Hunt  Academy.  Its  purpose  was  to  subject 
a  debt  averred  to  be  owing  from  the  acade- 
my to  the  construction  company  to  the  satis- 
faction of  Its  claim  for  atwut  $900  against 
the  nonresident  construction  company,  under 
the  provisions  of  Code,  8S  486.  487.  The 
proof  showed  that  the  academy  never  had 
any  contract  whatever  with  the  Bothrock 
Construction  Company,  an  Incorporated  con- 
cern of  New  York,  and  never  owed  it  any- 
thing. The  academy  did  have  a  contract 
with  one  Samuel  W.  Bothrock,  who  Is  not 
made  a  party,  although  necessary  to  tiie  full 
and  complete  protection  of  the  academy;  and 
yet  the  final  decree  in  the  cause  is  simply  a 
personal  decree  for  money,  and  against  the 
construction  company  and  Samuel  W.  Both- 
rock and  the  academy.  We  disregard  the 
nonjoinder  of  Samuel  W.  Bothrock,  because 
not  complained  of  in  the  pleadings.  The  pro- 
ceeding is  purely  statutory,  and  there  Is  pow- 
er only,  under  Code,  M  486, 487,  to  subject  the 
indebtedness,  and  there  js  no  warrant  for 
personal  decree.  Even  in  proceedings  to  fore- 
close a  mortgage  there  could  be  no  personal 
decree  for  the  balance  unsatisfied  from  the 
proceeds  of  the  sale  of  the  mortgaged  prop- 
er^, but  for  a  statute  authorizing  tt  There 
Is  no  statute  authorizing  such  decree  In  cases 
of  foreign  attadiment  In  chancery,  aa  this 
case  is. 

We  do  not  decide  now  whether  the  Hen  of 
mechanics  and  material  men  can  be  enforced 
except  by  the  machinery  prescribed  by  chap- 
ter 77,  Code  188Z,  and  in  the  drcnlt  court 
only,  by  section  2702,  which  machinery  Is 
fnll  and  ample  for  all  purposes  as  to  resi- 
dents and  nonresidents.  We  do  not  find  that 
this  question  Is  yet  decided  in  our  courts,  and 
it  Is  not  touched  by  Otley  v.  Haviland.  S6 
Miss.  10,  or  by  Watkins  v.  Owens,  47  Miss. 
593.  The  trouble  in  the  case  before  as  Is 
that  complainant  was  under  the  necessity  to 
prove  that  the  academy  owed  the  nonresi- 
dent and  has  not  done  so.  There  is  not  even 
proof  that  It  owed  Samuel  W.  Bothrock.  In 
fact  the  only  evidence  Is  to  the  contrary. 

The  case  is  reversed  and  remanded. 
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liOFBZ  T.  JACKSON. 

(Snpreme  Court  of  MissisBippL   Jnne  2,  1902.) 

ASSAULT— CIVIL  ACTION— HAUCB—PBCirHIABT 
CONDITION  or  DSFBNDANT—INSTRUCTIONS. 

In  a  dril  actloa  for  assault,  where  tha 
tastimoDj  aa  to  malice  «niflicted.  it  waa  er- 
ror to  charge  tiiaL  if  the  jur;  fonnd  for  plain- 
tiff,  they  could  tane  iuto  consideration,  in  eeti- 
nating  the  damages,  the  iwcuuiarr  condition 
of  defendant. 

Appeal  from  drenit  court,  Harrison  coun- 
ty; J.  L  Ford,  Special  Judge. 

Action  by  C.  0.  Jackson  against  L.  Lopei 
for  damages  for  an  assault  and  battery. 
Judgment  for  plalntifT  for  fl,500.  Defoid- 
ant's  motion  for  a  new  trial  was  OTemiled. 
and  be  ap[>eal8.  ReTeraed, 

W.  A.  Wblte  and  McWiUle  &  Thompsw, 
for  appeUant  Geo.  B.  Dodds,  B.  M.  Barbour, 
and  Frank  Jobnatoi,  for  awellee. 

OALHOON,  J.  Tbe  testimony  as  to  malice 
In  tbe  assault  conflicts,  and  yet  the  court 
gave  tbe  foUowliif  independent  instructiou 
at  plalntifTa  Instance:  "If  tbe  Jury  find  for 
the  plaintiff,  they  bare  tbe  right  to  take  Into 
consideration,  in  estimating  tbe  damages,  the 
pecuniary  condition  of  defendant"  This  was 
error,  and  may  explain  tbe  amount  of  tbe 
Terdict. 

Beversed  and  remanded. 


ADAMS.  State  Revenue  Agent,  T.  COX  et  al. 

iSnpreme  Court  of  Mississippi.  Miv  26,  1902.) 

UQDOB  DBALBR'S  BOND— ACTIONS  ON— CCHI- 
PBOMIBB—VALIDirr— STATE  RBVBKUB 
AOENT— POWERS. 

1.  Acts  18&4,  p.  29,  provides  that  the  state 
iwenoe  umt  may  have  power  to  proceed  by 
suit  "agauist  all  offlCMS,  county  contractors, 
liersons.  eorporationa,  companies  and  aasoda- 
tions  of  persons  *  •  •  for  damages  grow- 
ing out  of  the  violation  of  any  coutract  with 
tbe  state,  county,  municipality  or  levee  board," 
and  "sbaU  have  a  right  of  action  in  all  cases 
where  tbe  state,  or  any  conntTi  mnnidpality, 
or  levee  board  may  sue.^'  Held,  that  where,  m 
an  actioD  on  a  liquor  dealer's  bond,  Judgment 
was  rendered,  and  half  the  amoont  thereof 

Eald  to  the  informer,  and  a  releaae  executed 
y  the  county  suuervisiM-s,  without  authority, 
for  the  other  half,  the  state  revenue  agent 
could  Kue  tbe  bondsmen  to  recovnr  the  amount 
BO  released. 

2.  Code  1802,  1  1582,  provides  that,  for  a 
breach  of  a  lienor  dealer's  bond,  "recovery  (kF 
the  full  penalty  may  be  bad  by  the  county, 
and  one-half  of  such  recovery  may  be  paid  to 
tbe  informer."  In  an  action  on  a  liquor  deal- 
er's bond,  judgment  was  rendered,  and  pending 
ai^al  the  bondsmen,  by  agreement,  paid  the 
Informer  halt  the  jadgment,  and  procured 
from  tbe  county  sapervuors  a  relinqulsbment 
o(  all  claims  to  the  other  half.  HM,  that  tbe 
compromise  was  vtdd. 

Appeal  firom  chancery  court.  Jacfcstm  coun- 
ty; Stone  Deavors,  Obancdlor. 

Action  by  Wirt  Adams,  state  reroiue 
agent,  against  L.  D.  Cox  and  others.  Decree 
for  defendant!,  and  complainant  appeals. 
Berened. 


Gbas.  BL  <Aldsey.  for  appellant  Qreen 
ft  Qreen  and  MlUer  ft  Ford,  tor  ai^ellees. 

GAiaOON.  J.  Tbe  right  of  tbe  state  rev- 
enue agent  to  Islng  tbla  aolt  Is  dear.  Acts 
1894,  p.  29. 

The  action  at  law  on  the  liquor  bond  of 
L.  E.  Cox  was  an  action  by  tbe  state  through 
the  Informer.  AJbr^cbt  t.  State,  62  Miss. 
617;  Code  189%  |  1582;  Code  1880.  |  110^ 
If  tiie  sum  for  wbleh  judgment  was  raider 
ed  had  been  obtained  by  the  sbexlff  on 
ecutlon.  It  was  his  duty  to  give  half  of  tt  to 
the  county,  and  half  to  tbe  Informer.  The 
parties  could  not  validly  pay  voluntarily  any 
other  way. 

Jndgmait  was  r^wed,  and  pending  ap- 
peal tbe  defendant  bcmdsmen.  by  arrange- 
m^t  paid  tbe  Informw  half  tbe  Judgment 
and  imcured  from  tbe  county  board  of  sn- 
perrlsws  a  relinqulsbment  of  all  claims  to 
the  mie-balf  coming  to  tbe  county.  They 
theret^n  ceased  to  prosecute  their  ^peaL 
This  compromise.— for  sndi  In  fact  it  was,— 
giving  the  Informer  all.  was  beyond  tbe  pow- 
er of  either  tbe  Informs  or  the  county. 
Any  other  view  would  put  It  in  the  power 
of  InformOT  or  boards  of  supervisors  to  nul- 
11^  tbe  policy  of  section  1582,  to  ^went 
riotous  and  dlsord^y  dramshops. 

The  admissions  of  tbe  answers  to  the  bill 
In  the  recwd  before  us  entitled  the  revenue 
agent  to  a  decree.  Reversed,  and  decree 
here  for  complainants  against  L.  B.  Cox,  B. 
J.  Jane,  W..  M.  Canty,  and  John  T.  Morgan 
for  11,000,  witb  6  per  cent  interest  per  an- 
num from  April  29,  A.  D.  1899,  tbe  date 
tin  judgment  at  law,  and  costs. 


aOT  La.) 

lAVY  T.  LEVY  et  al.   (Nil  18,697.) 
(Supreme  Court  of  Louisiana.   Dee.  8,  1900.) 

APPEAL— CITATION  Or  APPBLXtBB-SBSVICB— 
DISMISSAL-TAX  SALE  —  VAUDITT  —  RATIFI- 
CATION BT  DfiBI>-PAROL  BVIDBNCB. 

On  Motion  to  Dismiss. 

L  Apptilee  should  tie  cited  personally  or  at 
bis  domicile  when  be  resides  tn  the  state.  If, 
after  diligent  search,  he  cannot  be  fonnd  by 
the  sheriff,  and  if  he  has  no  domicile  at  which 
to  make  a  domiciliary  service,  citation  served 
on  his  (appellee's)  attorney  will  save  the  ap- 
peal from  absolute  dismissal.  Delay  will  be 
granted  In  order  that  a  regular  service  of  ap- 
peal may  be  made. 

2.  The  transcript  having  been  filed  lu  due 
time,  aad  ail  requirements  having  been  com- 
plied with, .  except  the  service  of  citation  of 
appeal,  which  was  not  made,  because  appel- 
lee could  not  be  fonnd.  a  citation  of  appeal 
may  be  served  after  12  months  have  lapsed 
since  the  Judgment  ot  the  lower  court  was  ren- 
dered. 

3.  Another  dtatlon  of  appeal  ordered,  and 
time  granted. 

On  Second  Mfttlon  to  Dismiss. 

LOtoonds  (tf  the  motion  were  set  forth  by 
the  appellee  and  decided  by  the  court  in  deny- 
ing the  first  motion. 

2.  The  same  grounds  cannot  form  the  basis 
el  a  second  mooon  to  dismiss  the  appeaL 


Digitized  by 


Google 


118 


82  BOrTHHBN  EBPOBTBB. 


On  tiw  Vadtn 

1.  Tbe  owna-  sattfied  Iqr  Dotailal  ut  a  tax 

sale  of  her  property,  as  leiral,  owned  b;  plain- 
tiff under  the  tax  deed.  If  there  was  an  nl- 
terior  piirpose,  as  alleged,  in  the  ratification, 
not  disclowd  by  the  deed  confirming  the  tax 
deed,  and  in  reality  the  ratification  waa  made  be- 
caoiie  it  was  expected  that  the  property  con- 
veyed still  remained,  despite  the  tax  sale,  the 
property  of  the  ta«  debtor,  the  purpose  cannot 
be  shown,  over  tfae  purchaaer'fl  objection,  by 
ornl  testimony. 

2.  The  Biiit  is,  in  its  ^ects,.  Inter  partes, 
tt  Is  not  a  Boit  hf  forced  heirs  seelting  their 
l^ithne,  or  by  credit om  to  aet  aside  a-  sale, 
bnt  by  tlie  pkrtia  tiiamadTea  wlu  an  per- 
sonally bound,  and  also  bound  as  bslrs  ot  dte 
former  owner  of  the  ptc^^erty. 

On  Blearing. 

A  tax  sate  wae  made  in  1880  In  cnftwce- 
ment  of  state  taxes  of  1880  on  property  aa- 
sessed  In  the  name  of  the  original  owner,  who 
had  died  in  187tf.  Hla  succession  had  been 
opened  in  ISSl,  when  his  eons  were  reoosnised 
as  his  sole  baira.  His  widow  lemaiiied  hi 
pcweesaioD  as  owner  of  one  half,  and  uaa- 
frnctuary  of  the  other  half.  The  only  notices 
recited  as  having  been>  given  were  notices  ad- 
dfened  to  tbe  oidginal  owner.  Tlie  validity 
«f  the  tax  sale  was  put  at  issue  in  1S94.  Tbe 
widow  ratified  the  sale.  Held,  her  ratification 
extended  only  to  her  undivided  half.  The  salP, 
as  to  tiie-  otiser  halt;  was  set  aside  as  invalid. 

Brenux,  J.,  dissentinir: 

(S$1hib08  br  tlie  Courts) 

Appeal  from  civil  district  court,  pariah  ot 
Orleans;  John.  St.  Paul,  Judge. 

Action  by  Herman  Levy  against  Ella  Levy 
and  others.  Judgment  for  plaintiff,  and  de- 
fiBQdants  appeal.  Modified. 

WlUlam  S.  Benedict,  for  sppdlaiitB.  Bsn- 
Jamln  Bice  Forman,  for  appidlae. 

On  Motion  to  Dismiss. 

BBEAUX,  J.  From  a  final  judi^ent  sign* 
ed  fm  the  SOth  day  of  Jane,  1888.  an  appeal 
was  tafcen.  The  petition  for  tbe  appeal  was 
filed  on  the  25th  day  of  Jtoe,  1900.  and  on 
the  same  isy  an  appeal  bond  was  filed.,  and 
the  aM>eal  was  made  ratmnable  on  tlie  first 
Monday  In  Xovember,  1900.  In  fala  petition 
for  nu  appeal,  appellant  prayed  that  appel- 
lee be  cited.  Tbe  citation  Is  addressed  to 
plaintiff,  Herman  Levy,  the  appellee;  The  re- 
turn of  tbe  sheriff  on  tbe  citation  sets  oat 
ttiat  on  July  2,  1800,  due  citation  was  made 
on  the  appellee  by  service  on  B.  E.  Fofman, 
hla  (appellee's)  attorney;  that  be  (Herman 
Levy,  appellee)  was  abamt  from  the  state. 
Appellee  moves  to  dismiss  the  appeal  on  ^e 
ground  that  he  has  not  been  served  with 
citation  of  appeal  as  required  by  law. 

The  afitdavlt  of  appellee  filed  before  this 
court  seta  out  diat  his  residence  and  domicile 
have  for  many  years  been  In  New  Orleans, 
and  that  daring  the  months  of  June  and 
July.  1900,  be  was  at  No.  2423  Magazine 
street,  where  citation  of  appeal  could  have 
been  served  upon  him  at  any  time  from  June 
30,  1880,  the  date  of  the  Judgment  ai^ealed 
from,  to  tiie  date  the  appeal  was  made  re- 
turnable. In  November,  1800.   Hla  place  of 


bnslness  was  at  528  Canal  street,  where  he 
could  have  bem  persooeUj  served  with  ci- 
tation. Tbe  attorney  for  appellee  states  that 
when  the  deputy  sberiflF  handed  him  the  ci- 
tation of  appeal,  addressed  to  Herman  Le- 
vy, he  told  the  deputy  tbat  he  (afliant)  had 
no  authority  to  accept  aerrice;  tbat  Bsr- 
man  Levy  lived  In  New  Orleans,  and  could 
be  served  personally  at  his  domicile.  On 
tbe  other  band,  on  the  part  oC  tbe  appd- 
lants,  Ella  Levy  et  aL,  Lythe,  the  deputy 
sheriff,  deposes  that  all  efforts  to  find  Her- 
man Levy  at  his  domicile^  No.  2426  Maga- 
zine street,  proved  unavailing;  that  he  was 
ttien  directed  to  serve  it  at  his  plsce  of  bnsi- 
nssa  (Levy,  Lod)  &  Go.,  coi  Canid  street); 
that  upon  calling  at  tbat  place  he  was  In- 
tormeA  by  one  apparoitly  In'auUwrity  that 
Levy  was  sbsmt  ^m  tbe  state,  and  was 
thai  In  Burope.  The  affidavit  of  tbe  other 
deputy  also  sets  out  tiiat  he  failed  to  find  die 
appellee  after  dUlgoit  inquiry,  and  tbat  dom- 
IcUlaty  service,  for  the  reason  stated,  was 
not  posaiUe. 

The  appeal  must  be  taken  within  12  months 
aft«-  the  date  of  the  Judgment  The  order 
of  appeal'  was  obtained  and  tbe  appeal  bond 
vras  given  wlHitn  flie  12  moatbs,  and  tbe 
transcript  was  filed  befbre  tbe  return  day. 

Appellee,  for  a  dismissal  of  the  appeal, 
urges,  in  tbe  first  place,  that  citation  of  ap- 
peal must  be  served  on  the  appdiee  person- 
ally or  at  his  domicile  when 'he  resides  in 
Louiaiana,  and  on  the  appellee's  advocate 
when  he  resides  out  of  the  state.  True,  as 
urged'  1^  tbe  appellee,  the  citation  of  appeal 
must  be  sorved  on  the  appellee  personally  or 
at  hla  domicile  what  he  resldea  In  tbe  state; 
but  it  does  not  always  teHow  that  the  ap- 
peal must  be  dlamlased  in  all  cases  of  failure 
to  comply  with  tbe  laws'  requirements.  The 
fkllure  or  InabiUty  of  the  shwiff  to  make 
the  aervlee  of  citation,  or  an  Irregular  serv- 
ice of  cHfltion  of  appeal,  may  render  It  prop- 
er and  legal  fo  order  citation  to  Issue,  and 
service  to  be  made.  The  contentkn  of  the 
appdlee.  for  the  dlamiasal,  Is  that  he  waa 
In  tbe  state,  and  that,  In  consequence,  serv- 
ice should  not  have  been  made  upon  bis  at- 
torney. The  appellee  may  bave  bem  pres- 
ent. None  tbe  lesa  he  could  not  be  found, 
although  diligent  aearch  was  made  for  him 
by  tbe  deputies.  It  waa  equally  Impossible 
to  make  a  service  at  domicile,  for  the  rea- 
sons stated  in  the  affidavit  of  these  officers. 
A  service  made  upon  tbe  attorney  under 
these  circumstances,  although  not  an  entire- 
ly legal  service.  Is  not  abstdutely  void.  In 
Marshall  v.  Watrigant,  13  La.  Ann.  619,  the 
Bpp^ee  bad  not  been  cited  at  all.  Service 
waa  made  on  tbe  attorney,  and  sustained  on 
the  ground  that,  as  the  appellee  bad  remov- 
ed from  the  Jurisdiction  of  the  court  In  vio- 
lation of  law,  appellant  was  not  obliged  to 
searcb  for  her  beyond  tbat  Jurisdiction,  and 
that  service  upon  her  counsel  was  as  good  as 
if  the  appellee  had  departed  from  the  state. 
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We  take  it  fa  tb*  «tw  beCoM  us  f«r  ded- 
siou.  that  due  gearcb  waa  made  for  this  ai^ 
pellee,  and  that  he  could  not  tw  found.  It 
was  tbe  daty  of  tbe  aholff  to  aarre  the  cUa- 
tlon  and  make  his  retazn.  He  exercised  his 
best  endearors  to  execute  the  dut7.  and  fail- 
ed, because  the  appellee  could  sot  be  found. 
It  was  never  within  the  law's  contemplation 
ibat  uppdlees  sboold  be  boMdted  becauas  of 
tike  sheriff's  Inability  to  Hod  them,  or  a 
domlcUe  at  which,  to  make  aerrlee  upon 
them.  Tbe  alternative  in  such  a  case--eerT- 
Ice  on  tbe  attorney— may  not  be  dNopiele 
and  suttlcleat,  and  yet  b«  complete  enouii^ 
foe  the  appaUant  to  brlof  tq>  his  appeal.  It 
must  bo  bora*  hi  mlad  that  tbo  irregularity 
la  due  to  the  arocUee  himself,  wbo  could  not 
be  found,  and  who  had  no  dmnlclle  at  which 
serriee  could  bare  been  iQade.  It  was  not  an 
Irregularity  for  which  tbe  sheriff  or  the  ap- 
pellant could  be  held  resiwnBlble.  It  would 
be  different  If  the  aberlff  had  sude  paasing 
inquiry  fsr  tiie  anKlliee^  which  had  not  re- 
salted  in  his  flndinf  him,  and  had  then  called 
at  the  <^ee  of  Us  attorn^,  and  serred  cita- 
tion of  appeal  upon  the  attorn^.  There 
vaa,  as  wo  take  it,  diUgent  Inqviry  made, 
and  it  beesHie  thoroasbly  well  known  to  the 
abericrs  department  that  ao  serrlee  could  he 
made  as  required  by  the  mlcsL  It  was  cnriy 
mttet  this  was  wtil  soderstoad  that  servioe 
was  made  as  before  stated. 

As  to  tbe  ebjecttoc  that  dtatton  of  ap- 
pe^  waa  served  on  the  attoraey  after  the  12 
moufths  had  etopsed  after  tbe  date  ot  the 
jodgmoit,  we  wlU  remarii  tiiat  it  has  betti 
held  that  thla^  alw.  Is  net  suffldCBt  t»  diii- 
miss  the  appeal;  when  it  does  not  appear 
tlut  the  dday  is  impotaiUe  to  the  appellant, 
and  whui  the  service  is  made  a  snflSelent 
number  of  daya  t«  be  In  time  before  the  r»- 
turn  day.   In  Lewis  v.  ^nnen.  13  La.  Ann. 

the  court  said  ttat  tbe  ax^eftl  had  been 
regidacly  ttricen.  and  the  bend  waa  given  m 
due  form.  The  first  citation  waa  not  served 
because  of  the  absence  of  the  appellee.  It 
did  not  appear  that  tbe  defect,  error,  or  If- 
regularity  was  Imputable  to  the  appdlant; 
and,  furttaenoore^  tt  is  no  objection  to  tiw 
service  of  tbe  new  dtatioo  that  more  than 
12  months  had  elapsed  since  tbe  Judgment  of 
the  lower  court  bad  bc«i  readwed.  The  pro- 
ceeding required  of  tbe  app^aat  had  all 
been  filed  in  due  time,  and  the  court  said 
tlut  the  "rest  is  cured  tbe  statute."  This 
was  affirmed  In  Jones  v.  Caperton,  14  La. 
Ann.  G88,  in  which  It  was  held  that  an  ir- 
regular service  of  citation  may  be  cured  after 
the  12  months  have  ^psed  since  the  Judg- 
ment of  the  lower  court  waa  rendered.  Al- 
though the  point  was  not  raised  In  Murphy  v. 
Insurance  Co.,  33  La.  Ann.  455,  yet  It  must 
have  been  evident  to  all  concerned,  as  well 
as  to  the  court,  that  the  12  months  frcHu  the 
date  of  the  Judgment  appealed  from  had 
tiapaed  when  a  second  service  was  ordered. 
The  rule  met  with  this  court's  approval  In 
-Cockerham  t.  Bosley,  62  La.  Ann.  00.  26 


South.  814.  AftM  dtlaff  another  decision, 
we  will  bring  our  own  to  a  elose:  In  Brous- 
sard  V.  Brevssard,  2  La.  Ann.  760,  tbe  plalm- 
tur  alleged  that  ahe  bad  not  been  dted  at  alL 
VtiiB,  the  court  held,  waa  not  sufRcIent  to 
authorize  the  dlamlBsal  of  the  appeal;  that 
it  Is  the  dity  <rf  the  clerk  to  issue,  and  of 
the  sheriff  to  aerve,  the  citation,  and  make 
his  return.  No  failure  of  these  officers  to  do 
tbeir  duty  can  deprtre  parties  of  tbelr  right 
to  be  beard  oa  appeal,  but  sack  neglect  en- 
thorises  the  granting  of  further  time  for 
dting  the  appellee.  It  follows  that  the  same 
rule  shoidd  apply  when  the  failure  ts  not  due 
to  the  officers,  bat  to  tbe  fact  that  tbe  ap- 
pellee, after  dUlgent  search,  could  nowhere 
be  foBDd.  and  bad  no  domicile  at  which  to 
make  a  temldliary  service.  Blberaia  Nat. 
Bank  V.  Sarah  Planting  A  Refining  Co.  (not 
yet  officially  reported)  SI  South.  1061. 

The  motion  to  dismtes  is  deided.  It  la 
therefore  ordered  that  tbe  eauae  be  contlih- 
aed  raitll  ttie  fliat  Monday  of  Jaousry  next; 
in  order  that  the  apptilee  be  dted  to  answer 
tike  appeal  tak&i  in  this  casb 

On  BeeoBd  MoflM  to  DInnba. 

(Nov.  18,  1901.) 

This  iB  the  second  motion  by  appellee  to 
dismiss  the  ^peal  on  the  ground  that  he.  as 
appellee,  has  not  been  prt^erly  dted  to  an- 
swer the  appeal.  It  occm  to  us  that  our 
first  decree,  sustaining  the  appeal,  covers 
the  objection  raJsed  in  the  second  motion  to 
dismlsa  In  the  first  motion,  plaintiff  and 
appdlee  averred  that  there  was  no  legal 
service  of  dtatlon  of  appeal^  that  he  has 
lived  In  the  city  of  New  Orieana  since  his 
birth,  and  that  his  domicile  was  on  Maga- 
zine street,  at  the  number  stated.  The  court, 
in  denying  this  first  motion  to  dismiss  the 
appeal,  found  that  the  sheriff  bad  endeav- 
ored to  make  a  legal  service,  but,  owing 
to  his  Inability  to  find  j^iatlfl  and  appel- 
lant, he  was  unable  to  make  a  service  ei- 
ther on  the  app^ee  pu'sonally,  or  at  his 
domicile,  and  that  bo  bad,  after  having  ad- 
vlaed  with  defendants*  and  appdlants'  eosii- 
made  service  of  the  citation  of  appeal  by 
leaving  it  with  counsel  for  plaintiff  and  ap- 
pellee at  his  office.  The  question  was  consid- 
ered by  us,  and  we,  for  reasons  stated  In 
our  first  opinion,  entered  another  service  to 
be  made.  The  service  has  been  made  as  re- 
quired, and  it  is  therefore  no  longa:  possible 
to  return  to  a  consideration  of  the  fixat 
ground  decided. 

The  second  motion  to  dlsmlsa  the  appeal  la 
overruled. 

On  the  Meritl. 

This  is  a  suit  by  pbilotlff  to  have  himself 

decreed  tbe  owner  of  tbe  lots  of  ground,  and 
improvements  tbereoo,  situated  in  the  First 
district  of  the  city  of  New  Orleans,  and  num- 
bered 2.1  and  24  in  the  square  No.  69.  He 
sets  out  In  his  petition  that  he  bougbt  this 
property  from  Lawrmice  Fatwcher.  who  bad 
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bought  !t  from  the  state  tax  collector  at  a 
public  sale  made  by  tbe  tax  collector  on  the 
24th  day  of  May,  1S90,  for  the  state  taxes  of 
188&.  He  alleges  that  previous  to  the  tax 
sale  the  property  was  owned  by  the  late 
Henry  Levy,  who,  dying,  left  Sarah  Klein, 
his  surviving  widow  In  community,  In  posses- 
sion up  to  the  date  of  purchase  by  Lawrence 
Fabacher;  that  In  the  year  1S91  Sarah  Klein, 
for  a  valuable  consideration,  confirmed  the 
title  In  favor  of  plaintiff,  which  he  (plaintiff 
and  appellant,  Herman  Levy)  now  claims. 
Plaintiff  sets  out  In  his  petition  that  Henry 
Levy  had,  at  the  date  of  his  death.  Issue  of 
his  marriage  with  Sarah  Klein  two  children, 
viz.,  Alex  and  Leon  Levy,  and  that  these 
children  departed  this  life  prior  to  the  death 
of  Sarah  Klein.  Plaintiff  claims  that  he 
owns  the  property  In  question  both  by  sc- 
guisitlon  of  the  title  from  Fabacher,  and  the 
ecqulBitlon  from  Sarah  Klein,  before  named. 
It  appears  that  Alex  Levy  and  Leon  Levy 
d^arted  this  life  subsequent  to  their  fath^. 
It  follows  that  they  Inherited  the  undivided 
half  of  the  property,  subject  to  the  usufruct 
of  their  mother,  Sarah  Klein,  but  they  died 
prior  to  their  mothar.  But  plaintiff  urffes 
that  the  said  Alex  and  Leon  Levy  havhig 
departed  this  Ufe  prior  to  Sarah  Klein,  their 
mother,  the  grandchildren  (to  wit,  the  chil- 
dren of  Alex  and  Leon  Levy)  of  Sarah  Klein 
could  Inherit  from  her,  viz.,  Sarah  E^eln,  the 
undivided  half  of  the  property,  and  that  they, 
In  consequence,  could  not  have  inherited  it 
from  their  late  father,  Henry  Levy.  The  po- 
sition of  plaintiff  on  this  point  Is  that,  as 
these  children  inherited  from  their  grand- 
mother directly,  they  are  bound  by  her  rati- 
flcstion  of  plaintiff's  title,  particularly  as  it 
Is  not  shown  that  the  ratiflcation  has  aught 
to  do  with  the  legitime  of  these  heirs.  Plain- 
tiff pleads  the  tax  title  as  forming  one  of  the 
links  in  the  chain  of  title.  The  heirs  of  Leon 
Levy,  who  are  the  grandchildren  of  Sarah 
Klein,  are  Ella,  wife  of  Isidore  Slch,  and 
Teenle,  wife  of  Leopold  Klein;  and  the  heirs 
of  Alex  Levy,  who  are  also  grandchildren  of 
Snrah  Klein,  Jacques  and  Moses  Levy  and 
AdeUne  Levy.  Plaintiff  avers  that  he  has  be- 
come subrogated  to  the  rights  of  Lawrence 
Fabacher,  and  that  he  and  his  author  In  ti- 
tle haVe  paid  taxes  due  prior  to  his  becoming 
owner  of  the  property  to  an  amount  of  about 
?1,500.  The  action  is  for  slander  of  title. 
The  defendsnbi  claimed  ownership,  and  there- 
by became  plaintiffs  in  a  petitory  action. 
The  onus  of  proof  is  with  them.  They  must 
sustain  whatever  strength  there  is  in  their 
own  title.  He  (plaintiff)  charges  that,  at  the 
time  of  the  purchase  by  Lawrence  Fabacher, 
these  heirs,  who  are  plaintiffs  In  reconven- 
tion, were  sui  Juris,  and  aware  of  the  fact  of 
the  purchase,  and  they  were  also  aware  of 
the  fact  that  the  purchasers  were  paying 
amounts  of  taxes,  as  heretofore  stated,  as 
due  on  the  property;  that  they  were  willing 
at  the  time  that  plaintiff  should  have  Nitlre 
and  perfect  title  to  the  property.  Plaintllt 


further  charges  that  these  defendants  hare 
slandered  his  title,  and  have  thereby  pre. 
vented  him  from  selling  the  propwty,  and 
on  these  end  other  grounds  he  claims  dam- 
ages in  the  sum  of  $2,500.  Plahitiff  an- 
nexed interrogatories  to  his  petition,  to  be 
answered  by  these  defendants.  Defendants 
pleaded  a  general  denial,  and  also  attadied 
the  tax  sale  before  mentioned,  which  Sarah 
Klein  confirmed,  on  the  ground  that  no  as- 
sessment had  been  made  of  the  property,  no 
advertisement,  and  no  demand  of  payment, 
and  an  other  grounds.  They  (defenaaii('<,i 
aver  in  this  answer  that  this  sale  was  made, 
through  the  Instrumentality  of  Herman  Levy, 
to  Lawroice  Fabacher,  and  from  Fabacher 
to  Herman  Levy,  and  confirmed  to  Herman 
Levy  by  Sarah  Klein,  his  grandmother,  in 
her  Interest,  for  her  benefit  and  for  the  ben- 
efit of  the  children  and  heirs  of  Henry  Levy, 
Alex  Levy,  and  Leon  Levy.  They  seek  to  re- 
cover the  Interest  they  allege  they  have  Id 
the  property,  and  ask  that  plaintiff  be  or- 
dered to  account  for  the  recdpta  and  dis- 
bursements on  said  i»operty.  The  Interroga- 
tories propounded  by  plaintiff  to  defendants 
were  ansvrered.  Motion  was  made  to  strike 
out  the  answers  to  interrogatories  on  facts 
and  articles,  on  the  ground  that  they  were 
improperly  answered,  not  categorically,  and 
attempted  to  inject  into  the  answers  things 
that  do  not  belong  to  the  case.  -  The  motion 
was  granted  in  part,  and  rejected  as  to  the 
remainder  of  the  answers.  There  was  also 
a  motion  made  to  compel  the  defraidants  to 
elect  between  two  antagonistic  and  incon- 
sistent positions.  In  that  defendants  in  their 
answers  set  forth  the  invalidity  of  the  tax 
sale  In  question,  and  they  also  set  forth  that 
plaintiff,  who  invokes  this  tax  title,  bought 
the  property  for  the  use,  benefit,  and  advan- 
tage of  the  grandmother  of  the  defendants; 
that  the  latter  plea  affirms  the  validity  of 
the  title,  while  the  former  denies  It  and  the 
two  are  inconsistent.  The  district  court  de- 
clined to  compel  the  defendants  to  elect  as 
to  their  pleas. 

Both  pleas  being  before  us  for  decision, 
we  take  up  the  first.  The  tax  deed  imder 
which  plaintiff  holds  contains  the  recital  that 
the  formalities  required  In  order  to  convey 
title  at  tax  sale  have  ail  been  complied  with. 
Defendants  have  not  sought  to  prove  any  of 
the  irregularities  and  illegalities  charged  In 
their  answer.  The  onus  of  proof  was  with 
the  defendants,  by  whom  the  tax  deed  had 
been  attacked.  The  tax  sale  has  a  validity 
upon  Its  face,  which  must  retain  full  legal 
effect  until  it  Is  shown  that  the  declarations 
In  the  deed  are  not  correct  The  sale  was 
made  Id  1890,  and  duly  inscribed  In  the  prop- 
er office.  No  question  but  that  the  taxes  for 
which  the  property  was  sold  were  due.  Up- 
on this  branch  of  the  case  It  oaty  ranalns 
for  us  to  affirm  the  Judgment 

But  defendants  raise  another  Issue,  which. 
In  our  view,  goes  far  toward  affirming  the 
validity  of  the  tax  sale  they  attacked  in  this 
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mlt  TI1C7  ■negs  and  contend  that  tbe  prop* 
wrty  waa  piuchased  at  tax  sale  for  accoont  of 
tbelr  grandmothrar  Sarab  KletaL  They  have 
failed  to  atutaln  thebr  averment  that  the  v^v- 
erty  -waa  not  that  of  the  plaintiff,  but  of  their 
grandmother.  In  tiielr  answer  to  the  Interrog- 
atolea  propounded  to  than  by  plalntlCT,  and  to 
which  we  have  before  referred,  they  sought  to 
proT9  and  BDstaIn  their  defense  by  injecting 
tefttlmony  not  called  for  by  the  Interrogatories. 
This  waa  excluded  Isy  ruling  of  the  lower 
omrt  to  which  ruling  we  do  not  Infer  that 
ohtjectlon  Is  now  urged.  Defendants  after- 
ward In  the  trial  sought  to  sustain  their  plea 
against  tiie  title  of  plaintiff  by  offering  to 
csEamlue  other  witnesses  to  prove  by  pand 
that  plalndfl  la  not  the  owner,  and  that  the 
deed  under  which  he  holds  la  a  almulatlon. 
The  defendants  are  not  claiming  as  creditors, 
nor  are  they  third  persons.  Th^  are  heirs 
who  set  up  that  the  plaintiff  is  not  entitled 
to  the  gTopeety.  There  is  no  question  of 
legitime  at  Issue.  They  are  therefore  bound 
by  the  action  of  their  grandmother,  who  rati- 
fied by  deed  the  title  which  they  attack. 
All  the  evidence  offered  was  oral  and  Inad- 
mlsalble  to  set  aside  a  deed  which  has  been 
ratlfled  by  all  concerned. 

The  attack  of  plaintiffs  In  reconvention  up- 
on plaintiff  Herman  Levy'a  title  being  based 
ezclnalTely  upon  oral  testimony,  the  rule  at 
]nw  which  prevents  persons  Inter  partea  from 
attacking  and  setting  aside  their  own  deeds 
upon  oral  testimony  muat  be  sustained.  Tbe 
defendants  do  not  all^  and  show  firaud  and 
simulation.  They  are  not  forced  bdrs  seek- 
ing to  recover  their  legitime,  nor  creditors 
seeking  to  set  aside  a  sale  in  fraud  of  their 
lights.-^!  exceptions  that  do  not  apply  to 
defendanta*  cas&  Defoidants'  oral  testimony 
could  not  be  beard  In  orda  that  they  might 
SDbstitnte  another  title  (oral)  to  plalntlfra 
title;  Plaintiff,  aa  a  witness,  testified  In  sup- 
port of  his  deed.  The  attempt  to  Impeadi 
him  aa  a  witness,  and  show  that  he  held  the 
title  without  consideration,  was  not  success- 
ful. No  part  of  tbe  testimony  admitted  In 
eridence,  or  no  part  of  that  excluded,  shows, 
or  has  a  tendency  to  prove,  that  tbe  sale  In 
question  was  ^thout  consideration,  as  con- 
tended by  plabitUfs  in  reconvention. 

We  do  not  thlidc  that  the  testimony  sos- 
tains  any  demand  for  the  damages  d^med 
by  the  plataitlff.  This  demand  was  not  press- 
ed upon  the  court's  attention.  Otv  examina- 
tion of  the  Issues  haa  resulted  In  convlnclug 
OS  that  the  issues  as  presented  do  not  make 
out  a  case  fw  damages. 

By  agreement  of  all  the  nurtles  concenied, 
another  suit  was  consolidated  with  this  case. 
The  Judgment  of  the  district  court  rendered 
a  separate  Judgment  In  the  last-mentioned 
case.  We  do  not  undentand  that  defendants 
ameaS  from  that  Judgment  which  was  len- 
deved  in  flidr  Ustot. 

For  reasons  arvdgned.  It  Is  ordered,  nclJuO};- 
-H  and  decrenl  thnt  the  Judgment  dc-crpo- 


ing  plaintiff  to  be  the  owner  of  the  prop- 
erty descriljed  therein,  and  rejecting  plain- 
tUTs  demand  for  damages,  be  afOrmed. 

On  Application  for  Behenrlng. 

(Feb.  8,  1902.) 

FBOTOSTY,  J.  A  rehearing  is  granted  in 
this  case,  restricted  to  the  question  of  the 
validity  or  invalidity  of  the  tax  sale,  In  so 
far  as  concerns  the  interest  of  the  two  de- 
fendante  in  the  undivided  lialf  once  owned 
by  tbdr  grandfather  Henry  Levy  In  the  prop- 
er^ In  question,  and  title  to  which  they 
claim  by  inheritance;  the  Inquiry  being  re- 
stricted to  tbe  Uregulailtics  alleged  In  the 
tax  proceedings  leading  to  tbe  sale;  the  11a- 
bUi^  for  costs  to  abide  the  final  decision. 

On  Rehearing. 
(April  28,  1002.) 

NIOHOLLS,  O.  J.  A  rehearing  was  grant- 
ed in  this  case,  restricted  to  the  question  of 
the  validity  or  Invalidity  of  the  tax  sale  In 
so  far  as  cmicotis  tbe  intweat  of  the  two 
defendanta  to  the  undivided  half  once  own- 
ed by  their  grandfather  Henry  Levy  in  the 
propwty  in  question,  and  title  to  which  diey 
claim  by  Intaorltance;  the  inquiry  being  re- 
stricted to  the  IrregularltieB  alleged  in  the 
tax  proceedings  leading  to  tbe  sal& 

The  pr(^>erty  Involved  In  this  litigation 
was  purchased  by  Hrauy  Levy  during  his 
marriage  with  Sarah  Kl^n.  Henry  Levy 
died  in  March,  1876,  Iravlng  as  his  hdrs  his 
sons,  Alaand»  Levy  and  Leon  I^evy,  lasue 
of  bis  marriage  with  Sarah  Klein.  His  auc- 
cension  was  o[>aied  in  tbe  civil  district  conrt 
for  tbe  parish  of  Orleana,  and  the  two  sons 
were  on  the  2lBt  of  July,  1881,  recognized 
by  Judgment  of  coiut  ai  bis  sole  b^rs  to  tlie 
proper^  In  question;  their  mother  being 
entitled  to  the  undivided  half  aa  widow  In 
community,  and  holding  posseaalon  of  the 
other  half  undw  her  usufructuary  rights. 
Leon  Levy  died  on  the  8d  of  August,  1889, 
and  Alexander  Levy  died  on  the  18th  of 
August  of  the  same  year.  Their  mother* 
Sarab  Klein,  died  on  tbe  !^  of  February, 
1894.  On  tbe  24th  of  May,  IdOO,  two  lota 
claimed  by  tbe  plaintiff  were  separately  sold 
at  tax  sale  In  enforcement  of  state  taxes  of 
1889  assessed  upon  them  in  tbe  name  of 
Henry  Levy,  and  adjudicated  to  Lawrence 
Fabacher.  Deeds  to  Fabachra  were  ae- 
cuted  on  June  12, 190a  On  tbe  2l8t  of  July, 
1881,  Fabacber,  by  notarial  act,  sold  and 
assigned  (but  without  warranty)  to  tlie 
plaintiff,  Herman  Levy,  a  son  of  Alexander 
Levy,  and  the  plaintiff  herein,  all  bis  (Fn- 
bacher's)  rights,  title,  and  Intwest  in  and  to 
the  two  lots  syndicated  to  him,  for  and  In 
conslderatlou  of  the  recited  price  of  ^00, 
which  the  vendor  acknowledged  be  bad  re- 
ceived, and  for  which  be  gave  acquittance. 
The  titles  were  declared  to  have  been  based 
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on  the  tax  adjudications  referred  to.  Mrs. 
Sarah  Eleln.  the  mother  of  Herman  Levy, 
Intermied  In  this  act,  and  took:  cognizance 
of  the  sale  to  him  by  Fabacher.  She  re- 
ferred to  the  tax  adjudications,  and  ao 
knowledged  that  th^  were  valid  and  bind- 
ing, that  she  had  no  defenses  to  urge  against 
the  same,  and  that  title  to  the  property  had 
vested  abeohifcely  In  Fabacher  by  nonre- 
demptlon  of  the  same  within  Hie  period  fixed 
by  law.  Xn  view  of  the  premises  and  In 
consideration  of  the  sam  of  then  and 
there  paid  to  her  by  Herman  I^evy,  she  re- 
Unqulshed,  abandoned,  remitted,  transmit- 
ted, and  forever  qnitdalmed  to  the  latter 
(Which  quitclaim  Herman  Levy  accepted)  all 
BUcli  rights,  title,  interest,  claim,  pretension, 
action,  or  cause  of  action  as  she  might  have 
had  in  the  properties;  binding  herself  to 
warrant  him  and  his  heirs  or  assigns  against 
all  person  or  persons  lawfully  claimiog  the 
same  in  the  quiet  and  peaceable  possessloa 
of  the  same  forever.  On  the  12th  of  March, 
1894,  the  plaintiff  InsHtnted  the  present  ac- 
tion of  slander  of  title  against  Ella  Levy, 
wife  of  Isidore  Rich,  and  Teeuie  Levy,  wid- 
ow of  Leopold  Klein,  the  daughter  and  sole 
heir  of  Leon  Levy.  On  the  24th  of  Marcli, 
1894,  tlie  defendants  answered.  They  aver- 
red: "That  plalntlfl  has  no  legal  or  equit- 
able title  to  the  property  described  in  his 
petition,  for  this,  namely:  That  the  tax  sale 
under  which  hiS  vendor  acquired,  and  under 
which  Sarah  Kfeln  Levy  confirmed  to  him 
for  family  purposes,  was  and  la  null  and 
void,  because:  (1)  A  proper  assessment  of 
said  property  was  not  made.  (2)  That  no- 
tice of  demand  of  payment,  of  advertisement 
of  the  sale  of  said  property,  was  not  made 
or  given  as  required  by  law;  your  respond- 
ents being  then  nonresidents,  and  In  Igno- 
rance of  what  was  done.  (3)  They  aver  the 
sale  was  made  and  had  through  the  instru- 
mentality of  Herman  Levy  to  Lawrence  Fa- 
bacher, and  from  him  to  Herman  Levy,  by 
Sarah  Klein  Levy,  his  grandmother,  In  the 
interest  and  for  the  benefit  of  tlieir  said 
grandmother,  and  the  children  and  heirs  of 
Henry  Levy,  Alex  Levy,  and  Leon  Levy, 
and  without  any  other  consideration  to  said 
Sarah  Klein  Levy,  and  with  the  view  and 
object  of  placing  said  property  In  the  name 
of  Herman  Levy,  as  a  living  person,  to  col- 
lect the  revenues  thereof,  pay  the  legal 
charges  and  taxes  accrued  thereon,  and  with 
the  surplus  of  proceeds  thereof  to  contribute 
to  the  support  of  their  grandmother  Sarah 
Klein  Levy  in  the  same  manner  he  and  Alex 
Levy  before  bad  done  prior  to  said  tax  sales; 
said  tax  sales  and  confirmation  being  wltl}- 
out  the  knowledge  of  these  defendants,  and 
concenled  from  them  until  January,  1894." 
On  the  25th  of  April,  1894,  by  act  before 
Dreyfous,  notary  public,  Leopold  Klein,  hus- 
band of  Teenle  Levy,  executed  a  power  of 
attorney  to  Isidore  Rich,  in  which  he,  among 
other  matters,  empowered  him  "to  authorize 
my  [&!■}  wife  In  all  acti  and  mattos  In 


which  such  authorization  is  necessary,— par- 
ticularly to  authorize  her  to  defend  the  suit 
against  her  Instituted  by  Herman  Levy,  or 
to  enter  Into  that  connection  Into  all  con- 
tracts, covenants,  and  agreements  as  may 
be  requisite;  to  sign  all  bonds  of  appeal  or 
other  needful  bonds,  or  to  assist  her  In  any 
compromise  and  com[>osItlon  as  she  may 
deem  most  advisable  In  her  Interest."  On 
the  15th  of  May,  1894,  Ella  Levy,  wife  of 
Isidore  Rich,  and  Teenle  Levy,  wife  of  Leo- 
pold Klein,  and  Isidore  Rich,  to  aid  and 
authorize  his  wife,  and,  under  the  said  pow- 
er of  attorney,  to  aid  and  assist  Mrs.  Klein, 
executed  an  act  before  Cohn,  notary.  In 
which  It  was  rectted  that:  "Whereas,  Her- 
man Levy  Is  the  apparrat  owner  of  certain 
real  estate  hereinafter  described,  situated  in 
this  city;  and  whereas,  they  are  desirous  of 
giving  a  full  quitclaim  to  said  Levy  thereto, 
and  of  his  ratifying  his  tifle  tha^to:  There- 
fore, in  view  of  the  premises,  and  for  a  full 
and  valuable  consideration  received  by  them, 
as  they  hereby  acknowledge,  they  do,  re- 
spectively, by  these  presents,  relinquish, 
abandon,  remise,  trausfer,  and  forever  quit- 
claim unto  the  said  Herman  Levy,  his  heirs 
and  assigns  (all  of  which  the  said  Herman 
Levy  hereby  accepts),  all  such  rights,  title, 
interest,  clatra,  pretensions,  action,  or  canse 
of  action  which  they  might  have  or  might 
have  had  In  and  to  the  following  described 
real  estate;  hereby  binding  ourselves  to 
warrant  said  Levy,  his  heirs  and  assigns, 
agnlnet  all  persons  lawfully  claiming  the 
said  property  In  the  quiet  and  peaceable  pos- 
session of  the  same  forever."  Aft«  this  fol- 
lows a  description  of  the  properties,  declar- 
ing them  to  be  the  same  properties  acquired 
by  Lawrence  Fabacher  at  the  tax  sales.  Her- 
man Levy  did  not  sign  this  act,  though  It 
was  evidently  contemplated  that  he  should 
have  done  so.  This  quitclaim  deed  Was  re- 
corded on  June  27,  1894.  On  the  26th  or 
June,  1894,  Herman  Levy  sold  these  lots,  un- 
der full  warranty,  and  with  subrogation,  to 
Franfc  J.  Nusloch,  for  ?5,000,— ?2,500  cash; 
the  balance  represented  by  three  notes  of 
the  purchaser,  payable  to  his  own  order, 
and  by  him  Indorsed,  secured  by  special 
mortgage  and  vendor's  privilege  on  the  prop- 
erty. The  plaintiff  repudiated  and  repudi- 
ates the  claim  that  the  tax  sales  here  made 
for  the  reasons  and  purposes  stated  In  the 
answer,  and  maintains  and  contends  that 
they  were  made,  not  by  consent,  but  ad- 
versely to  the  owners;  that  Fabacher  ob- 
tained a  full,  absolute,  and  complete  title  to 
the  lots  which  he  himself  sut)sequently  ac- 
quired, solely  on  his  own  account,  and 
which  he  caused  his  mother  to  have  con- 
firmed and  ratified  for  a  valuable  consider- 
ation passing  to  her  from  himself.  The 
quitclaim  from  the  defendants  to  the  plain- 
tiff is  not  referred  to  In  the  pleadings.  Nor 
are  any  claims  urpcd  based  upon  It.  It  was 
evidently  executed  under  some  compromise  ar- 
rangement or  reservation.   AIi-s.  Sarah  Kldn 
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«nl7  o-mied  tbe  vndlTtded  half  of  tiie  prop- 
erty. H«r  ratification  and  quitclaim  covered 
nothing  more  than  her  own  Interest  Id  the 
property.  Sh«  could  hind  herself,  but  not 
bind  tbe  defeudanta  holding  an  Interest  lu 
the  other  -undivided  half  as  heirs  of  tbetr 
Cnther,  Leon  JLevy;  and  the  plaintiff  denies 
that  she  intended  or  attempted  to  do  «o. 

Uolesa  the  defendanta  bftve  eondnded 
tbeouetvea  in  aome  way,  v«  think  their  in- 
tveat  In  tbe  properties  aa  betni  of  tbelr 
father  waa  not  devested  by  the  tax  sales  re* 
tared  to.  They  were  made  In  enforcemeat 
of  the  dellnqnent  taxn  ot  1880,  uadev  an 
easaasmait  made  1b  name  of  Henry  Levy. 
He  waa  not  the  owner  at  that  time,  but  had 
been  dead  a  number  of  yeara.  The  father  of 
the  defendants  had  bera  recognised  «a  one 
of  bis  b^ra  as  far  back  ae  1681  by  Judg- 
luent  of  court,  and  Mb  mother,  Sarah  Klein, 
was  in  posaesslon  as  usufructuary  at  the  date 
of  tbe  tax  sales.  The  deed  refers,  to  Henry 
Lery  aa  being  the  delinquent  taxpayer,  and 
declares  that  the  notices  given  were  sent  to 
him.  An  assoBsment  of  the  pr<9erty  made 
at  that  time  bi  tbe  name  of  Henry  Lery,  and 
aotleea  eat  to  htm,  were  aet,  under  the  dr- 
enmstaaces  of  the  caa^  a  compllanoe  widi 
the  reqnlvementa  of  tbe  law.  We  aet  aride 
a  tax  aale  In  Genella  t.  Vlnctnt,  60  La,  Ann. 
«M,  9CJ,  24  Sooth.  680,  under  drematanees 
very  almtlar  te  tbe  present;  Tbe  i^operty 
Id  ttat  caae  bad  been  aold  under  an  asaeas- 
menC  in  tbe  name-  of  Cathadne  Netdnqcang. 
She  bad  removed  from  New  Oifeaas  to  Swlt- 
aerland  years  before,  and  bad  died  there, 
beqDeathlng  bsr  pr^erty  to  bee  husband, 
Jaqaler.  Her  aBccesaton  was  opened  la  New 
Orleans,  and  b  v  busteind  reeegnted  and  ph- 
ced  In  poseearion.  At  tbe  time  ot  tbe  tax 
aale^  Jaquler  was  absent  frmn  tbe  atate,  bot 
tbe  property  waa  in  posseaslon  of  Ms  tenant 
In  tbe  tax  deed  the  notices  required  br  law 
to  be  glToi  were  declared  to  bam  been  given 
ts  tbe  deUnqneat  tax  debtor,  and  the  della- 
qoent  tax  debtor  waa  la  the  deed  dedared  to 
Catherine  Neldergftng.  At  the  ttane  of  Oe 
tax  Bale  wUeb  la  InTOlmd  In.  the  present  Ittl- 
gatlen,  Teenle  Levy,  wife  of  Leopold  Klein, 
waa  owner  of  one  undivided  eighth  Intereat 
In  each  of  tbe  two  lets  described  In  plaln- 
tlflTs  petition  aa  belr  ot  her  father,  Leon 
Levy,  and  BUa  Levy,  wife  of  laldore  Bich, 
waa  owner  at  one  nndlTlded  eli^ith  Interest 
In  each  fif  aald  lota  deacrlbed  In  platntUTs 
petition,  aa  heir  of  her  fatba*,  Leon  Levy. 
We  an  of  the  opinftm  that  tbe  said  Ella 
Levy  and  the  said  Teenle  Levy  were  not  de- 
Tested  of  their  aold  biterest  in  the  property 
by  the  tax  sales  referred  to  tai  tbe  pleadings, 
and  that  they  are  still  the  owners  of  the 
sem&  We  are  atrongly  Imprest  with  tbe 
Miet  titiat  Faluudia  was  merely  a  party  In* 
terposed  to  hold  title,  and  tbat  the  real  adjn- 
dicatee  at  tbe  tax  sale  was  either  Mrs. 
Satab  Klelii  or  Herman  Levy.  It  wHI  be 
remembored  at  tbe  time  ot  tbe  tax  sales 
the  latter  waa  falmadf  a  Joint  owner  In  the 


properties,  by  reason  of  his  helrablp  of  bli 
father,  Alexander  Levy.  If  the  plaintiff  In 
this  suit  has  made  payment  ef  tues  on  tbe 
property  towards  the  payment  of  which  de> 
fendants  should  have  contributed,  he  has  tbe 
right  to  enforce  such  contribution  now.  The 
continued  possession  of  the  property  has  giv- 
en rise  to  reciprocal  rights  and  obligations 
between  the  parties,  which  should  be  liqui- 
dated, and  the  property  partitioned,  If  the 
parties  elect  to  pot  an  end  to  their  iotat  own- 
ership. The  record  Is  not  In  a  situation  to 
enable  us  to  pass  upon  these  questions,  and 
the  cause  must  be  remanded  for  ttiat  pur- 
pose. 

For  tbe  reasons  bereia  assigned,  it  Is  or- 
dered, adjudged,  and  decreed  that  the  de- 
fendant Ella  Levy  wife  ot  Isidore  Rich,  and 
the  defendant  Teenle  Levy  wife  of  Leopold 
Klein,  are  owners  each  of  one  undivided 
eighth  into'est  In  each  of  the  lots  of  ground 
described  In  the  petition  of  the  plaintiff  here- 
in, tbe  tax  sales  of  the  said  properties  ^)y  0. 
Harrison  Parler,  state  tax  collector,  on  the 
24th  of  May,  1800,  at  which  said  properties 
were  adjudicated  to  Lawsenee  Fabocher  to 
the  contrary  notwithstanding;  and  it  is  here- 
by ordered,  adjudged,  and  decreed  that  the 
sold  tax  sales  and  the  said  adJudJeatlone  be, 
and  they  are  hereby,  decreed,  to  the  extent 
of  the  said  interest  of  the  said  parties  In  said 
properties,  null,  void,  and  of  no  effect,  and 
that  the  same  be  set  aside.  It  Is  further  or- 
dered, adjudged,  and  decreed  that  the  former 
decree  of  this  court  rendered  In  this  matter, 
to  the  extent  herein  Just  adjudged  and  de- 
creed, be  annulled,  avoided,  and  reversed; 
and  It  is  further  ordered,  adjudged,  and  de- 
creed that  ttafii  cause  be  remanded  to  the 
district  court,  and  there  reinstated  on  the 
docket,  and  tbat  tbat  court  cause,  by  propa 
peoceedtaigs,  to  he  aacertalned,  adjusted,  and 
Uqaldatcd  tin  rss^ectlTe  tights  and  obliga- 
tions of  Hie  parties  hereto  arising  out  of,  and 
relating  to^  said  properties.  It  Is  further  or- 
dered, adjadged,  and  decreed  that  tbe  plain- 
tiff  pay  the  coats  of  this  appeal;  defendants 
to  pay  tbe  costs  of  tbe  district  court  It  la 
furtb«  ordered*  adjudged*  and  decreed  tbat 
our  former  decree  and  Judgment  herein,  ex* 
cept  as  berdn  alter(?d  and  amended,  remain 
undisturbed  and  affirmed. 

BREAUX,  J.,  dissents. 


LINDSEY  v.  KENAN. 
(Supreme  Court  of  Alabama.    May  20.  1902.) 

APPEAL— BILl,  OP  EXCEPTIONS— SIGNING  AFT- 
ER TERM— EXTENSION  OF  TIMB. 
"WTiere  the  bill  of  exceptions  purports  to 
bave  been  signed  after  tbe  adjournment  of 
the  trial  term,  and  it  coatains  a  recital  tbat  It 
was  signed  within  the  time  allowed  by  the 
court,  bat  there  la  no  agreement  esteadiug  the 
time  or  trant<rript  of  the  alleged  order  of  ex- 
tension, the  bill  cannot  be  considered. 

Appeal  from  circuit  courts  Oenera  county; 
A.  H.  Alston,  Judgeb 
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Action  between  L.  liindsey  and  W.  K. 
Kenan.  From  the  Judgment,  defendant  ap- 
peals. Affirmed. 

This  was  an  action  of  aBanmpsit,  brought 
b7  the  Bj^ellee  against  the  appellant  The 
appeal  Is  prosecuted  from  a  Judgment  In  fa- 
vor of  the  platiitlfr.  Under  the  opinion  on 
the  present  appeal  It  la  unnecessary  to  set 
out  the  facts  In  detail. 

W.  O.  Mulkey  and  SolUe  ft  inriri«iM»,  for 
appellant.  P.  N.  Hickman,  for  aroeUee. 

SHARPB,  J.  That  which  1b  Ineorporated 
in  the  transcript  aa  a  bill  of  exceptions  par- 
ports  to  have  been  signed  after  the  adjourn* 
ment  of  the  term  of  court  at  which  trial 
was  had,  and  there  is  neither  order  of  court 
nor  agreement  extending  time  for  signing. 
In  It  there  la  a  recital  to  the  effect  that  It  was 
signed  within  the  time  allowed  by  an  order 
of  court,  but  that  recital,  being  merely  a 
statement  of  the  judge,  cannot  be  loobed 
to  as  establishing  an  order  of  court,  the  prop- 
er evidence  of  Its  existence  belug  a  tran- 
script of  the  order.  Dantzler  v.  Mill  Co.,  128 
Ala.  410,  30  South.  674.  The  assignments  of 
error  are  each  based  on  matters  which  could 
only  be  shown  by  a  bill  of  exceptions,  and, 
since  the  supposed  bill  Is  not  legally  authen- 
ticated, the  assignments  are  without  support 

Judgment  affirmed. 


WILKINSON  V.  WILKINSON. 

(Supreme  Court  of  Alabama.    May  14,  1902.) 

DIVORCB— TRIAZ^EVIDBNCS— OX  PARTS 
DEPOSITION. 

In  an  action  for  divorce  on  the  ground 
of  desertiou,  after  decree  pro  confeeso  oom- 
plaluant  submitted  his  cause  for  decree  on  the 
testimony  taken  by  him,  as  anthorized  by  Acts 
18U&-99,  p.  118.  Aftor  such  sabmission,  tiie 
chancellor,  without  notice  to  or  the  knowledge 
of  complainaot,  prepared  luterroeatoriea  to  be 

ftropounded  to  the  defendaut,  and  on  their  be- 
ng  answered,  considered  such  answers  as  evi- 
dence in  tbe  cause  on  the  hearing,  and  denied 
the  divorce.  Udd,  that  testimony  so  taken 
ex  parte  without  complaiuant  having  an  op- 

iiortunlty  to  crosft^xamlne  or  submit  cross 
nterrogatoiies  should  not  be  coniddered. 

Appeal  from  chancery  court,  Tallapoosa 
county;  Richard  B.  Kelly,  Chanc^or. 

Action  for  divorce  by  W.  H.  WiUdnson 
against  Mary  W.  Wllkinsm.  From  a  Judg- 
ment dismissing  the  bin,  plalntltg  appeals. 
Reversed. 

Jas.  W.  Strother,  for  appellant 

TYSON,  X  The  blU  In  this  cause  was 
filed  by  the  husband  against  Uie  wife  for  a 
divorce  upon  tbe  ground  of  viduntary  aban- 
donmmt.  It  contains  all  the  necessary  stat- 
ntory  aUegattons.  Code,  IS  1486,  1402.  Aft- 
er decree  pro  confeeso,  the  complainant  In 
accwdance  with  the  provisions  of  the  act  of 
the  general  assembly  approved  December  14, 


1808  (Acta  188»-09i  p.  11^  submitted  hi» 
cause  for  decree  In  vacation,  upon  the  tes- 
timony taken  by  him.  After  the  aabmiaslon, 
tbe  chancellor,  for  the  purpose  of  Informing 
himself  as  to  whether  there  existed  a  de- 
fense to  tbe  MU,  prepared  Intrarogatwies  to 
be  propounded  to  the  defotdant  which  he 
directed  ttie  r^lBtK  to  have  answered. 
This  tlie  r^:l8ter  did,  and  tiioae  answars  were 
considered  talm  iqion  the  hearing  aa  evi- 
dence In  the  cauB&  It  does  not  appear  that 
the  CMupUUnant  knew  that  this  otdtr  had 
been  made  in  the  cause,  or  ever  saw  the  In- 
ternvatorles.  Nor  does  It  appear  that  he 
had  any  notice  of  tiie  time  and  place  ct  the 
taking  the  aiuwers  upon  the  InterrogatMles 
by  the  register,  w  was  ^ven  an  opportunity 
to  file  cross  Interrogatories,  or  to  crow-ex- 
amine tbe  witness.  Ey>r  aught  appearing, 
the  urtiole  proceeding  iras  ex  parte  Indeed, 
from  all  that  appears  In  the  record.  It  may 
be  afflrnxed  that  it  was  an  ex  parte  deposi- 
tion. White  it  Is  true  that  such  suits  are 
regarded  aa  of  a  tripartite  cbaractw,— a  trl- 
angalar  proceeding  sui  generis,— wherein  the 
public,  or  goTonment  occupies,  In  effect,  the 
position  of  a  third  i^arty,  and  the  court  is 
bound  to  act  fw  the  public  In  such  cases 
(PoweU  T.  PoweU,  80  Ala.  685,  1  South.  540; 
Klbet  T.  Rlbet  89  Ala.  848),  and  may,  to 
that  end,  ex  mero  motu,  at  any  time  before 
final  decree  direct  an  Inquiry  to  ascertain 
the  fact  of  the  eclstoice  ot  a  defense  (Smith 
T.  Smith,  4  Paige,  432,  27  Am.  Dec.  76;  7 
Stac.  PL  ft  Prac.  88),  we  apprehoid.  In  mak- 
ing the  Inquiry,  tbe  rights  ci  the  complainant 
are  not  to  be  abridged  or  disregarded,  bat 
must  be  respected.  When  an  inquiry  of  this 
sort  Is  tnstitoted  by  the  chancdlor,  Involr- 
Ing,  as  It  necessarily  does,  the  right  of  tbe 
complainant  to  maintain  his  salt  there  Is  no 
reason  why  the  complainant  should  be  pre- 
cluded or  debarred  ftf  the  right  which  he  has 
of  having  notice  of  the  inquiry  as  wU  an 
tbe  right  to  eross-oamlne  the  witnesses  who 
may  be  oamlned  by  tbe  court  and  to  Intro- 
duce evidence  In  bis  own  bdialf.  The  fact 
that  the  lasoe  Is  made  with  him  by  the  court 
Instead  ot  by  the  respondCTt  does  not  and 
cannot  deprive  him  of  his  right  of  trial  ac- 
cording to  the  forms  of  law.  the  right  to 
know  the  Issue  he  is  expected  to  meet  to 
cros»«xaralne  the  witnesses  that  may  be 
called  to  testify  against  him  upon  the  issue, 
and  to  Introduce  evidence  to  disprove  the 
truth  of  the  defense  attempted  to  be  set  up 
by  the  court  to  defeat  his  Ull.  No  good  rea- 
son can  be  assigned— and,  for  that  matter, 
none  can  exist— why  the  government  should 
be  accorded  an  advantage  In  Ibis  claaa  at 
cases  which  it  does  not  and  cannot  have  in 
causes  where  the  stete,  its  r^resentatlve.  Is 
a  party  on  tbe  record.  In  whatever  form  the 
InquliT  may  be  Instituted,  it  Is  safe  to  say 
that  tbe  complainant  is  entitled  to  be  heard. 
To  deprive  blm  of  Ibis  right  would  be  to 
deny  to  him  due  process  of  law.  The  right 
to  be  heard  seems  to  have  been  denied  blm 
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In  fhta  case.   It  ft^owa  that  the  answers 
of  the  respoDdent  to  the  Interrogatoriea  can- 
aot  be  considered  as  evidence. 
Rerersed  and  remanded. 


WINTKB  T.  STATO. 
tSnpreme  Court  of  Alabama.    Mar  14,- 1002.) 
arroziCATiNo  uquors—salb  without  u- 

CBMS&— INSTRUCTIONS— HFFECT 
OF  THB  EVIDENCE. 

1.  On  a  trial  £ot  seiliug  intoxicating  liquors 
wittaont  a  license,  It  is  error  for  the  court  to 
state  in  the  charge  to  the  jury,  "That  there 
was  a  sale  of  the  liquor  ia  this  case  appears 
from  the  evidence  almost  without  dispute." 

2.  On  a  trial  for  selling  iatoxicating  liquor 
witboot  a  license,  a  witness  testified  that  he 
said  he  would  like  to  get  some  whisky,  and 
asked  what  a  half  pint  would  cost,  and  that  de- 
fendant said  he  did  not  know  of  any,  but 
might  liud  some,  and  supposed  it  would  cost 
35  cents.    Witness  then  threw  S5  cents  on  the 

K>und,  and  they  bcAh  left.  In  about  half  as 
nr  witness  saw  defendant,  and  asked  about 
the  wUaky,  and  he  told  where  he  had  put  it. 
Witness  tben  went  to  the  place  and  found 
the  whisky.  The  court  charged  that,  if  the 
jury  "beliered  from  the  evidence,  beyond  all 
reasonable  doubt  defendant's  conduct  was  a 
Eubterruge  to  sell  his  own  whisky,  or  that  he 
was  acting  as  agent  for  some  one  else  who 
owned  the  whisky  in  maldug  the  sale,  if  such 
a  sale  was  made,  he  is  guilty."    H«U  not  error. 

3.  Defendant's  request  to  diarge  that,  "if 
the  jury  have  a  reasonable  doubt  growing  out 
of  the  whole  evidence  cr  any  part  of  it" 
whether  he  sold  the  liquor  to  the  witness,  or 
merely  acted  as  bis  agait  in  procuriog  it,  the^ 
cannot  convict,  was  properly  refused  as  predi- 
cating an  acquittal  on  a  put  of  the  evidmce. 

4.  Defendant's  request  to  diarge  that  "there 
ta  no  presumption  in  this  case  that  defendant 
was  a  man  who  had  liquor  to  scJl"  was  prop- 
erly refused,  as  he  might  have  been  found 
ffuuty  thoDgo  he  had  no  liquor  to  sell. 

5.  It  la  not  error  to  refuse  to  give  a  charge 
vhidi  is  a  anbatantial  duplicate  ct  a  diarge 
given. 

Appeal  from  circuit  court,  Oherokee  coun- 
ty; J.  A.  BUbro,  Judge. 

J.  H.  Winter  was  convicted  for  selling  In- 
tox.lontlng  liquors  without  a  license,  and  ap- 
peals. Reversed. 

The  appellant  in  this  case,  J.  H.  Winter, 
was  Indicted,  tried  and  convicted  for  selling 
spirituous,  TlnouB  and  malt  liquors  without 
a  license  and  contrary  to  law.  Upon  the 
trial  of  the  case,  only  one  witness,  Dal  Keen- 
er, was  examined.  He  testified  that  he  met 
the  defendant  In  Centre,  Cherokee  county, 
and  stated  to  blm  that  he  would  like  to  get 
some  wblsity;  that  the  defendant  replied  that 
he  did  not  know  of  any.  but  said  that  he 
might  find  some;  upon  being  asked  what  a 
half  pint  would  cost,  be  said  he  supposed  It 
wonid  cost  35  cents;  thereupon  the  witness 
threw  35  cents  on  the  ground  In  the  defend- 
ant's presence  and  left;  that  the  defendant 
alao  left  and  In  about  half  an  hour  he,  the 
witness,  saw  the  defendant  and  asked  him 
about  the  whisky  and  the  defendant  told  him 
where  be  liad  left  it  on  the  side  of  the  toad 
about  a  quarter  of  a  mUe  from  where  he 
bad  first  seen  the  defendant  This  witness 


further  testified  that  when  Uie  defendant 
left  him  be  went  In  the  direction  of  his  hom^ 
and  that  the  whisky  was  placed  not  Tery 
far  from  the  defendant's  hom& 

Among  the  portions  of  the  court's  oral 
charge  to  which  wceptiona  were  separately 
reserved  and  which  are  set  forth  in  the  opln* 
ion.  were  tbe  following:  (a)  "If  you  believe 
from  the  evidence  beyond  all  reasonaUe 
doubt  defendant's  conduct  was  a  subterfuge 
to  sell  bis  own  whisky  to  the  witness  tben 
he  would  be  guilty."  G>)  "If  defendant  had 
no  Interest  in  the  whisky,  but  If  you  believe 
from  the  evidence  beyond  alt  reasonable 
doubt  he  was  acting  as  the  agent  of  some 
one  else  who  owned  the  wblsliy  in  making  a 
sale  to  tbe  state  witness,  Keoier,  if  such  a 
sale  was  made,  he  Is  guilty." 

The  defendant  requested  the  court  to  give 
to  the  Jury  the  following  written  charges, 
and  separately  excepted  to  the  court's  refusal 
to  give  each  of  them  as  asked:  (1)  "The 
court  charges  the  Jury  that  If  the  jury  have 
a  reasonable  doubt  growing  out  of  the  whole 
evidence  or  any  part  of  It,  whethw  the  de- 
fendant sold  the  liquor  to  the  witness  or  was 
Interested  In  the  liquor  or  tbe  money  thrown 
down  by  the  witness  or  whether  the  defend- 
ant acted  merely  as  the  agent  of  the  wit- 
ness In  procuring  the  liquor  for  htm  then  the 
jury  cannot  convict  him."  (2)  "There  is  no 
presumption  In  this  case  that  d^endant  was 
a  man  who  had  liquor  to  sell."  (S)  "The  Ju- 
ry are  not  authorized  to  guess  at  defendant's 
guilt,  but  must  find  blm  nf>t  guilty  unless 
they  are  convinced  by  tbe  evidence  beyond 
all  reasonable  doubt  and  to  a  moral  certainty 
that  defendant  sold  the  liquor  as  charged  in 
the  Indictment" 

H.  W.  Catdon,  for  appellant  Chaa.  G. 
Brown,  Atty.  Gen.,  for  the  State. 

HARALSON,  J.  Only  one  witness  was  ex- 
amined, and  that  one  on  the  part  of  the  state. 
His  evidence  tended  strongly  to  sbow  that 
defendant  sold  him  at  the  time  and  place 
mentioned,  a  half  pint  of  wblsky,  for  the 
price  of  35  cents. 

In  Its  general  charge  to  the  jury,  the  court 
stated  in  a  manner  not  objected  to,  what 
constituted  a  sale,  and  told  them  that  the 
state  must  show  beyond  all  reasonable  doubt 
that  the  defendant  sold  the  whisky  In  ques- 
tion to  the  party  alleged,  or,  that  not  being 
tbe  owner  of  nor  Interested  In  it,  nor  Inter- 
ested In  the  money  paid  for  it  If  any  was 
paid,  he  was  acting  In  the  sale  for  the  owner 
of  the  whiaky.  After  this  statement  the 
court  stated  to  the  Jury,— "That  there  was  a 
sale  of  the  liquor  In  this  case  appears  from 
the  evidence  almost  without  dispute."  To 
this  statement  the  defendant  excepted.  This 
was  a  charge  on  the  effect  of  the  evidence, 
an  error  which  was  not  relieved  by  other 
portions  of  tbe  oral  charge  In  which  it  ap- 
peared,—the  question  as  to  whether  there 
was  a  sale  or  not  being  one  for  the  determi- 
nation of  the  Jury  under  all  the  evidence. 
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Fafts  «f  Ibe  ana  charge  marked  "A**  and 
"B,"  wwe  BeBsxateAs  excepted  to.  These 
irere  viven  In  c<»raectlon  with  that  iwrt  of 
the  charge  set  out  above,  to  which  exceptions 
were  FeBerred,  and  In  the  same  connectloii, 
as  a  part  of  the  same  oral  charge,— "That 
heCore  tbey  [the  Jnry]  eonld  convict  the  de- 
fendant, tbej  most  brieve  from  the  evidence 
beyond  aU  reasonable  donbt  that  the  defend- 
ant sold  the  whisky  to  the  witness,  Ke«ier, 
or  that  If  he  did  not  own  the  whisky,  he  aid- 
ed and  assisted  la  the  sale  as  the  agent  of 
the  owner,"  etc.  When  construed  wHb  ref  ew- 
ence  to  and  In  connection  with  the  entire 
charge,  and  the  evidence  In  the  case,  these 
excepted  portions  of  the  charge,  did  not  con- 
tain reversible  error.  The  one  marked  *'A.** 
thus  construed,  did  not  assume  that  defend- 
ant Bold  his  own  liquor. 

The  first  charge  refused  to  defendant  was 
substantially  given  In  charges  1,  2,  and  3  re- 
quested by  defendant;  but,  without  refer- 
ence to  this,  It  was  bod.  In  that  it  predicated 
an  acquittal  on  a  part  of  the  evidence.  Nich- 
olson V.  State,  117  Ala.  32,  28  South.  792; 
Winter  v.  State  (Ala.)  SI  South.  717. 

Oharge  2  was  properly  refused  as  tending 
to  mislead  the  Jury.  Def«idant  might  have 
been  properly  found  guUty  under  the  evi- 
dence, notwithstanding  he  was  not  a  man 
who  had  liquor  to  sell. 

Without  reference  to  other  tnflrmlty  In 
charge  8,  refused  to  defendant,  It  waa  a  sub- 
stantial dnpllcate  of  charge  0  given,  and  Its 
refusal  may  be  Justified  <ni  that  ground. 

For  the  error  Indicated  the  Judgment  be- 
low Is  reversed  and  the  cause  rfinanded. 

Beversed  and  remanded. 


TBEADWELL  v,  TORBERT. 
tSupreme  Court  of  Alobama.   Ma7  14,  1902.) 

ACTION  TO  CANCHL  DBED—POB  BBSS  ION— 
QUIETING  TITLE. 

1.  Where  the  grantor  in  a  deed  which  was 
procured  by  duress  or  other  fraud  is  not  in 
possession  of  the  laud,  and  can  bring  eject- 
ment, he  cannot  maintain  an  action  in  equity 
to  cancel  the  deed  or  remove  cloud  from  his 
tlUe. 

2.  Wliere  tbe  grantor  In  a  deed  Which  was 
procured  by  fraud  delivered  possession  to  the 
grantee,  he  cannot  regain  possession,  so  as  to 
maintain  an  action  iu  equity  to  cancel  tho 
deed,  by  contracting  with  the  tenants  of  such 
grantee  to  lease  the  premises  to  them. 

Appeal  from  chancery  court,  Geneva  coun- 
ty; W.  L.  Parks,  Chancellor. 

Action  by  Fannie  O.  Treadwell  against  OL 
C.  Torhert.  From  a  Judgment  for  defend 
ant,  plalnUff  appeals.  Affirmed. 

It  was  aveired  in  the  bill  tbat  on  June 
27, 1806,  the  complainant  executed  to  the  de- 
fendant a  deed  in  which  she  conveyed  cer^ 
tain  lands,  spectflcally  described;  that  said 
deed  was  procured  from  the  complainant  Ixy 
tbe  defendant  by  fraud  and  duress,  and  1^ 
unlawful  acts  on  the  part  of  the  defendant; 
that  prior  to  the  execution  of  said  deed  the 


defendant  histttnted  a  itrosccntlon  against 
H.  P.  Treadwell,  the  husband  of  the  com- 
plainant, by  making  an  aflSdavlt  before  a 
Justice  of  the  peace  diarging  him  with  ob- 
taining a  large  sum  of  money  by  false  pre- 
tenses; that  there  was  no  ground  for  said 
prosecution;  that  said  Treadwell  had  not  ob- 
tained m<m^  by  false  pretenses,  as  charged, 
and  that  the  prosecution  was  commenced 
the  defendant  for  the  upreas  purpose  of 
extorting  from  tbe  said  H.  P.  Treadwell  or 
the  complainant  the  deed  to  the  property  de- 
scribed; that  Immediately  after  the  arresCr 
and  while  TraadweU  was  under  bend  for  hi* 
appearance,  the  defendant  commenced  to 
make  propositions  of  comprcmiise,  and  finally 
ivoposed  to  the  complainant  that.  If  she 
would  execute  a  deed  to  the  landa  described 
In  tbe  bnit  he  would  dismiss  said  prosecu- 
tion, at  the  same  time  representhig  to  ber 
tiiat,  if  this  was  not  done,  her  husband  would 
be  convicted  of  tlie  offmse  charged,  and 
would  be  sent  to  the  penitentiary;  that  by 
reason  of  said  fraudulent  representations* 
and  by  duress  Incident  thereto,  tbe  complain- 
ant waa  induced  to  necute  said  deed  to  the 
defendant  It  was  then  f  urths  averred  tbat 
said  charge  waa  absolntdy  false,  and  that, 
although  the  deed  expressed  a  considaatlon 
ot  91,S0O,  no  conaidturatlon  was  paid,  what- 
ever, and  that  said  deed  was  oUalned  from 
tbe  complainant  by  reason  of  the  reivesen- 
tatlons  and  duress,  as  stated.  It  was  then 
alleged  In  the  bill  tbat  the  complainant  was 
at  tbe  time  of  ttie  filing  of  the  bin  In  the 
possession  of  the  property  described  la  the 
bin,  and  conveyed  In  said  deed,  ^e  prayer 
of  the  bill  was  that  said  deed  be  cancded  as 
a  cloud  upon  the  complalnantfa  title.  The 
other  facts  of  the  case  necessary  to  as  un- 
derstanding of  the  decision  on  the  present 
appeal  are  sufficiently  stated  in  the  opinion. 
On  the  final  Eubmlsston  of  the  cause  on  the 
pleadings  and  proof,  the  chancellor  decreed 
that  the  complainant  was  not  enUtied  to  the 
relief  prayed  for,  and  ordered  the  bin  dis- 
missed. From  this  decree  the  complainant 
appeals,  and  assigns  the  raiditlm  thereof  as 
error, 

Mulkey  &  Mulkey,  for  appellant.  G.  P. 
Harrison,  J.  J.  Morris,  and  0.  D.  Carmlcha^ 
for  appellee. 

SHARPE,  J.  In  controversies  Invcdvlns 
merely  disputed  queetlous  of  fact  affecting 
title  to  land  freed  from  matters  calling  spe- 
cially for  relief  In  equity,  the  right  of  trial 
by  Jury  prevaUs,  and  for  the  settlement  of 
such  disputes  courts  of  law  aiford  the  ap- 
propriate remedies.  Duress,  when  emi^oyed 
to  procure  a  conveyance  of  property,  is  a 
species  of  fraud,  and  Is  not  of  itadf  a  ground 
of  equitable  Jurisdiction.  Hence  one  who 
would  sue  only  to  avoid  his  deed  to  lands  by 
fraudulent  practices,  and  whose  asserted  titJe 
and  estate  are  sudi  as  would  suppml  ejects 
ment,  cannot  bring  his  case  under  the  Jnrl»> 
diction  which  exists  In  equity  to  caned  deeds 
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and  andoui  titles,  nleae  h«  to  Id  posseBSlon 
cf  tlie  land,  and  Is  m  disabled  to  sue  In  ele- 
ment.  Peeples  v.  Buna,  77  Ala.  290.' 

Nor  vrtU  poncMloa  gained  fey  a  wronff  to 
his  adTcrsary  serre  In  snch  case  to  give  a 
eocovlalnaiit  standing  tat  equity,  for  equity  will 
not  so  encourage  tmfalraess;  and  conseqnesit- 
l7  tbla  court  bos  held  unavailing  to  a  com- 
plainant a  poaseasion  obtained  by  havlns 
tenaats  of  his  adversary  attorn  to  blot,  be- 
cause in  BO  doing  tbe  complainant  co-operat- 
ed with  tbe  tenaats  In  rlolating  tue  duty  tbey 
owed  tbelr  landlord  at  snrrenderli^  to  him 
pctsaessloQ  at  expiration  of  tbe  lease.  Flem- 
ing T.  Umoic,  122  Ala.  8S0,  26  Soutli.  174; 
CampbcU  r.  DaTis,  85  Ala.  56,  4  South.  140. 

In  the  preaent  ca«e  tbe  main  facta  re- 
lating to  poaseasion,  as  ire  find  tiiem  from 
the  erldenoe,  are  as  follows:  Soon  after  tbe 
deed  In  qneetion  was  execnted,  defendant 
was  let  into  tbe  poasesslon  of  tbe  property 
It  conveyed,  and  which  consisted  mainly  of 
farm  lands,  though  two  town  lots  were  ii>- 
eluded.  The  lots  were  vacant,  and  no  acts 
of  ownership  over  tbem  are  staown  to  have 
been  done  by  either  party,  except  that  de- 
fendant has  paid  taxes  on  them  and  oCFered 
them  for  sale.  Defendant  rented  the  farm 
lands  In  1896  and  1S97  to  a  tenant  who  cul- 
tivated part,  and  snblet  tbe  remainder  of 
what  he  bad  rrated.  In  1898  this  tenant  re- 
fused to  surrender  tbe  lands  to  defendant, 
and  suffered  the  subtenants  to  remain  there- 
on. The  poeseeslon  of  these  lands  on  which 
comfldalnant  relics  Is  mcb  only  as  she  holds 
by  virtue  oC  a  contract  whereby  she  agreed 
to  reet  the  land  to  tbose  persons  who  bad 
prevtonsly  rented  from  defmdan^s  tenant, 
and  through  the  occupation  of  those  persons 
as  her  tenants.  Tbe  duty  of  snrrenderlng 
possession  at  tbe  end  of  the  rental  term  rests 
on  tike  Bid)tenant  no  less  than  on  the  first 
tenant  Bnssell  v.  Irwin's  Adm'r,  38  Ala. 
44;  Ifi  Am.  St  E^g.  E^nc.  I«w,  403.  Com- 
plainant, by  contracting  with  them  for  their 
conttnned  occupation,  encouraged  them  to 
violate  that  duty,  and  in  doing  so  was  cul- 
pable In  no  less  degree  than  If  they  had  been 
the  original  tenants. 

The  principle  applied  In  Fleming  v.  Moore, 
supra,  governs  this  case,  and  under  it  tbe 
decree  will  be  affirmed. 


ACRES  et  bL  V.  DABNBY. 

(Supreme  Conrt  of  Alabama.    May  13,  1902.) 

WILLS— LIFE   ESTATE— REMAINDER   IN  FEE— 
GRANT  DT  REMAINDER-MEN  —  DEATH  BB- 

roKS  ura  tenant— title  or  tbndbb. 

1.  Testator  devised  laud  to  bis  wife,  on  her 
death  lOibe  equally  divide<l  between  his  chil- 
dren then  sarviTing  in  equal  shares.  The 
aert  item  of  the  will  gave  certain  personalty 
to  bts  three  diildien,  named,  to  be  equally  di- 
vided, "tM^ether  with  the  foregoioz  bequest  to 
theJr  motiier  after  her  death."  Held,  that  it 
was  clesrly  the  Intent  to  doviae  to  the  three 
childrra  eo  DOmine  the  fee  in  tbe  land. 

2.  Testator  devised  land  to  his  wife  for  life, 
with  remainder  ia  fee  to  be  equally  divided 
between  aoch  of  Ua  three  sona  as  might  sur- 


vive tbe  wife.  Tile  sons,  prior  to  the  life 
tenant's  death,  pave  warranty  deeds  of  tbe 
laud  to  deXesdaut,  and  «il  tbe  sous  died  be- 
fore tlie  life  tenact.  Bcld,  that  the  sons  took 
a  vested  estate,  not  devested  by  the  happening  • 
of  the  contingency  of  the  survtvorahip  of  one 
or  sBoie  o£  them  of  the  life  tenanti  and  hencs 
their  deeds  passed  the  fe& 

Afifiettl  from  cStjt  court  of  Montsom^! 
D.  Sajrre,  Judga. 

Action  bx  Jane  Aeree  and  othen  against 
Jesae  Dabaey.  From  a  Judgment  tor  defend- 
ant, plain tUfs  appeal.  Affirmed. 

TWs  was  a  statntory  action  of  ejectment, 
brought  by  tlie  appellants,  as  children  of 
James  and  Samuel  Oliver,  against  tbe  defend- 
ant Jesse  Dabney,  to  recover  certain  lands 
Bpeclflealiy  described  fn  the  complaint.  The 
cause  was  tried  by  the  court  without  tlie  in- 
tervention of  a  Jory  upon  an  agreed  statement 
of  facts,  and  the  claims  of  the  plaintiffs  and 
the  defendant,  respectively,  are  shown  In  the 
opinion.  Upon  such  facts  the  conrt  rendei-ed 
Judgment  In  favor  of  the  defendant,  to  the 
rendition  of  which  Judgment  the  plaintiffs 
duly  excepted.  The  plaintiffs  appeal,  and  as- 
sign as  error  the  rendition  of  Judgment  for 
tbe  defendant. 

B.  T.  Goodwyn  and  Jennings  J.  Pierce;  tor 
appellants.  Jos^h  Callaway  and  Hill  Jt  UlU. 

for  appellee, 

TYSON,  J,  This  is  an  action  of  ejectment, 
brought  by  the  children  of  James  and  Samuel 
Oliver  to  recover  the  tract  of  land  described 
in  the  complaint  The  father  of  James  and 
Samuel,  being  the  owner  of  this  land,  made  a 
will,  in  which  he  devised  It  to  bis  wife  for 
life,  and  "after  her  death  to  be  equally  di- 
vided between  my  [his]  children  which  may 
then  be  surviving."  The  testator  left  surviv- 
ing bim,  in  addition  to  James  and  Samuel,  an- 
other son,  John,  and  bis  wife,  the  life  tenant, 
Susan.  Each  of  the  sons  and  the  life  tenant 
executed  warranty  deeds  of  bargain  and  sale 
to  the  land  to  one  DlUard,  who  went  lnt» 
possession,  and  afterwards  sold  It  to  the  de- 
fendant. After  the  execution  of  these  deeds, 
tbe  sons  died,  leaving  surviving  them  the  life 
tenant,  who  also  died  a  short  time  before  the 
institution  of  this  suit. 

Before  entering  upon  a  discussion  of  the 
nature  or  character  of  the  remainder  to  the 
children,  It  may  be  well  to  dispel  any  doubt 
that  may  exist  as  to  the  intention  of  the  tes- 
tator to  expressly  devise  to  his  three  sons 
eo  nomine  the  fee  in  the  land  sued  for.  To 
do  this  It  is  only  necessary  to  cuU  attention 
to  the  second  item  of  the  will,  which  reads 
as  follows:  "The  other  three-fourths  of  my 
negroes  I  do  hereby  devise  and  bequeath  unto 
my  three  children,  to  wit,  Samuel  C.  Oliver, 
James  McCarter  Oliver,  and  Kuox  Ponder 
[John  R.]  Oliver,  to  be  equally  divided  be- 
tween them,  sliare  and  share  alllse,  to  them 
and  their  heirs,  forever,  together  with  tbe  fore- 
going bequest  to  their  mother  after  her  death." 
Uoder  the  principles  declared  In  Thorlngtoi* 
T.  tiall.  111  -Via.  323,  21  South.  335,  56  Am. 
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St  Rep.  54,  Smaw  t.  Young,  109  Ala.  528, 
20  SouUi.  870,  and  Kumpe  v.  Coons,  63  Ala. 
448,  tbe  wife  took  a  life  estate  la  the  land, 
and  each  of  the  children  of  the  testator,  the 
three  sons,  took  a  vested  remainder,  subject 
to  be  devested.  In  the  cases  of  Thoilngton  t. 
Hall  and  Smaw  v.  Toung  there  was  a  divesti- 
ture of  the  share  or  shares  of  those  of  the 
remainder-men  who  died  before  the  life  ten- 
ant, since  there  was  a  surrlvlng  remainder 
man  or  men  to  take.  In  the  case  in  hand 
there  Is  no  surviving  child  or  remainder'man 
to  take  upon  the  termination  of  the  life  es- 
tate, since  all  of  them  died  before  the  life 
tenant.  Tbe  event  or  contingency  upon  which 
the  estate  already  vested  was  to  be  devested 
did  not  happen.  Where  tbl9  Is  the  case,  tbe 
rule  is  that  "an  estate  once  vested  will  not 
be  devested,  unless  all  the  events  which  are 
to  precede  the  vesting  of  a  substituted  devise 
happen.  Applying  this  rule  of  construction, 
Jn  Harrison  v.  Foreman,  5  Ves.  207,  where 
a  fund  was  bequeathed  to  A.  for  life,  and 
after  her  decease  to  P.  and  S.  In  equal  mole- 
ties,  and,  In  case  of  the  death  of  either  of 
them  In  the  lifetime  of  A.,  then  the  whole 
to  the  survivor  living  at  her  decease.  Both 
died  in  her  lifetime;  and  Shr  R.  P.  Ardeu, 
M.  R.,  held  that  the  original  gift  was  not  de- 
feated. So,  in  Sturgess  v.  Pearson,  4  Madd. 
411,  it  was  held  that  a  gift  to  a  person  for 
life,  and  after  his  death  to  bis  three  children, 
or  such  of  them  as  should  be  living  at  the 
time  of  bis  death,  conferred  a  vested  Interest 
on  the  children,  subject  to  be  devested  only 
in  favor  of  those  who  should  be  living  at  the 
prescribed  period;  so  that,  if  all  tbe  children 
died  In  the  lifetime  of  tbe  tenant  for  life, 
the  shares  of  tbe  whole  devolved  to  their  re- 
spective representatives.  *  •  •  So,  In 
Belk  V.  Slack,  1  Keen,  238,  wb^e  a  testator 
gave  the  residue  of  bis  real  and  personal  es- 
tate to  trustees,  upon  trust  for  A.  for  life, 
and  after  tbe  decease  of  A.  and  B.  he  gave 
tbe  same  to  0.  and  D.,  to  be  equally  divided 
'between  them,  share  and  share  alike,  or  to 
the  survivor  or  survivors  of  them,  C.  and  D. 
both  died  In  the  lifetime  of  A.  and  B.,  and 
it  was  held  that  their  respective  representa- 
tives were  entitled  to  tbe  several  moieties  of 
the  residue."  1  Jarm.  Wills,  pp.  •785,  •783, 
top  pp.  799,  800.  S^ee  report  of  these  cases  In 
5  Ves.  207;  4  Madd.  441;  1  Keen,  238.  In 
Page  V.  May,  24  Beav.  323,  the  testator  be- 
queathed his  reversionary  Interest  In  the  fl,- 
000  consols  to  his  mother  for  her  life,  and  at 
her  decease  be  gave  and  bequeathed  them  to 
bis  servant,  Sarah  Triggs,  for  life,  "and  after 
ber  decease  he  gave  the  said  il,000  to  John, 
Edward,  and  Samuel  Page,  to  be  equally  di- 
vided, share  and  share  alike,  or,  In  case  of 
the  demise  of  each  or  either  of  them,  to  be 
divided  between  the  survivors  or  survivor 
or  their  representatives."  The  three  legatees 
John,  Edward,  and  Samuel  died  In  the  life- 
time of  Sarah,  who  survived  tbe  first  life 
tenant,  the  mother.  The  court  said;  "The 
three  legatees  having  died  in  the  life  of  tbe 
tenant  for  lite,  the  qaeathm  Is  whether  this 


legacy  took  effect  or  went  over.  I  am  of 
opinion  that  It  falls  within  the  case  of  Harri- 
son y.  Foreman,  supra,  and  that  class  of 
cases.  It  Is,  In  effect,  an  alternative  bequest 
to  them,  and,  If  one  or  two  of  them  happened 
tp  die,  and  two  or  one  of  them  survived  the 
tenant  for  life,  then  tbe  whole  would  go  to 
the  survivors  or  survlTor,  as  the  case  might 
be.  But  the  first  bequest  to  the  three  was 
a  vested  gift,  liable  to  be  devested  on  the 
happening  of  a  particular  event,  which  did 
not  occur,  namely,  of  thwe  being  survivors 
or  a  survivor  at  tbe  death  of  the  tenant  for 
life."  In  Llttlejohns  v.  Household,  21  Beav. 
29,  the  testator,  by  his  will,  devised  a  house 
to  his  tbree  daughters,  Catherine,  Ann,  and 
Elizabeth,  for  life,  and  after  their  decease 
to  his  three  grandchildren,  Catherine,  Christi- 
ana, and  WOIlam,  their  heh^s  and  assigns, 
share  and  share  alike;  and  he  authorized  his 
trustee  to  convey  tbe  house  to  his  said  grand- 
children, their  heirs  and  assigns,  in  such 
shai'es  as  aforesaid.  And  In  tbe  event  of  the 
death  of  either  of  bis  said  grandchildren  in 
the  lifetime  of  his  said  daughters,  then  tbe  tes- 
tator desired  that  tbe  share  of  them  so  dying 
should  be  transferred  to  the  survivors,  and. 
If  only  one  should  be  living,  then  to  him  nr 
her  so  surviving.  The  court  said:  "I  think 
there  Is  not  much  difflcolty  on  the  face  of 
this  wllL  There  Is  a  plain  gift  for  life,  in  tbe 
first  instance,  to  tbe  testator's  daughters,  and 
there  Is  a  clear  vested  remainder  to  tbe  tbree 
grandchildren  as  tenants  In  common  in  fee, 
which  cannot  be  taken  away  or  devested  ex- 
cept by  express  words.  The  words  are:  [His 
honor  read  the  devestbig  clause].  Those  be- 
ing the  words,  the  question  Is,  In  tbe  first 
place,  when  Is  the  transfer  of  tbe  estate  to 
take  place?  It  can  only  take  place  after  the 
death  of  tbe  surviving  tenant  for  life;  that 
Is,  after  the  death  of  the  surviving  daughter 
of  the  testator.  The  same  period  most  be 
the  time  for  devesting  tbe  estate,  In  case  it 
was  devested.  'Surviving,'  therefore,  at  tlie 
end  of  the  clause,  means  surviving  the  last 
tenant  for  life.  The  case  of  Crlpps  v.  Wol- 
cott,  4  Madd.  11,  therefore,  clearly  applies  to 
this  case,  and  this  la  made  clear  by  tbe  word 
'transferred,'  because  there  could  be  no  trans- 
fer till  after  tbe  death  of  tbe  last  tenant  for 
life:  and  Sturgess  v.  Pearson,  supra,  also 
applies,  for  In  that  case  the  gift  was  a  vested 
interest,  subject  to  be  devested  In  favor  of 
survivors;  but  none  survived,  and  therefore 
there  was  no  devesting."  See,  also,  29  Am. 
&  Eng.  Enc.  I^Bw  <lst  Ed.)  467,  and  note  2. 
This  rule  of  construction  has  been  fully  rec- 
ognized and  enforced  by  this  court  In  Sher 
rod  V.  Sherrod's  Adm'rs,  88  Ala.  637;  Drew's 
Adm'r  V.  Drew,  Gfi  Ala.  455;  and  KSrlmball 
V.  Fatton,  70  Ala.  626.  The  plaintiffs*  fathers 
having  a  vested  estate,  which  was  never  de- 
vested by  the  happening  of  tbe  contingency 
of  survivorship  of  one  or  more  of  them  of  the 
life  tenant,  tbelr  deeds  operated  to  pass  the 
fee  to  the  defendant's  grantor,  and  tberefwe 
to  preclude  their  recovery. 
Affirmed. 
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ELSTON  et      T.  ROOF  et  aL 
(Snpreme  Gonrt  of  Alabama.   Hay  22,  1902.) 

DETINT7B— PLBAS  —  CONTRACTS  —  ATTESTING— 
HORTOAOEB8  DESCRIBED  AS  AQENTS— RIQHT 
TO  POSSESSION— DAUAOES—EVIDBNCE. 

1.  Plea  in  dettnue  for  certain  articleB,  alleg- 
ing that  the  title  la  partly  based  on  a  mort- 
gage^preseuts  uo  material  issue. 

2.  Plea  In  detinae  for  certain  artidea,  alleg- 
ing frand   in   the  procarlng  of  a  mortgage, 
without  showiDg  that  plaintiff's  title  to  or  | 
right  to  recover  the  property  dep«idB  on  or  is 
affected  by  the  fraud,  is  bad. 

3.  A  writing,  though  signed  by  mark,  may 
be  attested  by  oue  wno  did  not  see  the  parties 
sign  it;  th^  appearing  before  him  and  ac- 
knowledging the  siguature  as  thrin,  and  re- 
qaesting  him  to  attest. 

4.  Description  in  a  mortgage  of  the  mort- 
gagees as  ageDts  of  another  does  not  prevoit 
title  to  the  property  vesting  in  them,  so  that 
they  may  maintain  action  therefor. 

5.  A  mortgage  on  its  face  importing  a  pres- 
ent conveyance  of  property  as  secunty  for  a 
debt  to  accrue  ou  the  mortgagor's  failure  to  do 
something,  and  not  postponing  the  mortga- 
gees' right  to  possession,  or  making  it  depeud 
on  aacb  failure,  entitles  the  mortgagees  to  im- 
mediate possession.! 

G.  A  stipulation  in  contract  for  $300  liq- 
uidated damages  In  case  of  failure  to  perform, 
even  if  regarded  as  one  for  a  penalty,  is  suffl- 
dent  evidence  to  aothotlze  a  finding  of  Qiat 
amount  of  damages. 

Appeal  from  city  coart  of  Annlston;  James 
W.  Ijipsley,  Judge. 

Action  b7  Soop  ft  Sewell  against  Jarrett 
ElBton  and  anotber.  Jut^rment  fw  plalntlffa. 
Defendants  appeal.  Affirmed. 

This  was  an  actlou  of  detinue  to  recover  the 
possession  of  a  horse,  a  mule,  a  buggy,  and 
wagon,  and  the  value  of  the  hire  or  tise  of 
such  property  during  the  detention  thereof. 
The  case  was  instituted  in  a  Justice  of  the 
peace  court,  and  was  carried  to  the  city  court 
of  Annlston  by  appeal.  In  the  city  court  the 
defendants  filed  the  following  pleas:  "(1)  And 
now  come  the  defendants  and  say  they  are 
not  guilty,  and  do  not  detain  the  property 
sued  for  and  described  in  the  complaint  (2) 
Defendants  further  suggest  that  the  title  In 
suit  Is  partly  based  upon  a  mortgage.  (3)  De- 
fendants say  that  they  undertook  to  make  a 
joint  contract  with  F.  L.  Gardner  to  carry 
the  mail  on  route  24,316,  from  Zula  to  Anuls- 
lon,  for  a  term  of  one  year,  and  that  the  de- 
fendants were  told  by  one  Sewell,  one  of  the 
plahitlffa  In  this  case,  that  the  contract  refer- 
red to  the  mortgage  contained  the  agreement, 
and  that,  relying  on  the  representations  of 
Sewell,  they  undertook  to  execute  said  con- 
tract and  the  mortgage  sued  on,  and  that  said 
Sewell  misled  them  as  to  the  time,  and  that, 
immediately  upon  the  discovery  of  the  fraud 
practiced  in  the  procuring  of  the  signatures 
of  defendants,  they  at  once  notified  F.  L. 
Gardner  tliat  they  would  not  imdertake  to  car- 
ry said  mail  for  four  years,  as  named  In  the 
contract."  The  plalntlflFs  demurred  to  the  third 
plea  upon  Qie  following  grounds:   "(1)  Said 
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plea  falls  to  show  what  connection  the  con- 
tract and  mortgage  therein  referred  to  have 
with  the  plaintiffs'  suit  &)  For  tiuit  no  suf- 
flclent  facts  are  alleged  to  show  that  said 
contract  and  mortgage,  if  they  are  the  basis  of 
the  suit  are  not  valid  and  binding.  (3)  For 
tliat  said  plea  does  not  show  any  such  false 
and  fraudulent  representations  by  plaintiffs, 
or  any  one  for  plaintiffs,  as  would  avoid  ei- 
ther the  contract  or  mortgage  refened  to  In 
the  plea."  The  plaintiffs  also  moved  to  strike 
the  third  plea  upon  the  ground  that  said  plea 
Is  frlvoloas,  and  falls  to  show  wherein  It 
would  afford  a  defense,  and  states  no  issue 
inrolred  In  the  cause.  The  plaintiffs  moved 
to  strike  the  defendants'  su^estlon  numbered 
2  from  the  file  upon  tbe  following  grounds:  (1) 
No  facts  are  stated  In  sidd  plea  to  show  that 
plaintiffs  claimed  title  to  the  property  sued 
for  by  the  terms  of  the  mortgage;  (2)  that 
the  fact  that  plaintiffs  base  tbelr  right  to  re- 
covery partly  on  a  mortgage  Is  no  defense  to 
the  suit;  (8)  that  said  suggestion  falls  to  state 
snfflclent  tacts  to  authorise  Uie  court  to  ascer- 
tain any  fact  or  Issue  in  the  case,  ^e  court 
sustained  the  plaintiffs'  demurrers  to  the  de- 
fendants* third  plea,  and  also  the  motions  to 
strike  the  second  and  third  pleas. 

On  the  trial  of  the  cause  the  plaintiffs  in- 
troduced one  Geoi^e  J.  Stone,  who  testified, 
against  the  defendants'  objection,  tliat  the  de- 
fendants came  before  him  and  admitted  tlint 
they  signed  a  certain  mortgage  which  was 
given  to  Boop  ft  Sewell;  that  he  lUd  not 
see  the  defendants  sign  said  mortgage,  but 
that  the  defendants  swore  before  hhn  that 
they  bad  signed  the  same,  and  that  Jarrett 
£aston  said  to  him  that  he  mode  his  mark 
opposite  his  name  to  said  mortgage;  tiiat 
thereupon  the  wldieas  signed  his  name  as  a 
witness  to  the  signature  of  the  defendants  to 
said  Instrument,  and  attached  his  notary  pub- 
lic seal  thereto.  The  paper  referred  to  In  the 
testimony  of  the  witness  Stone,  which  pur- 
ported to  have  been  signed  by  the  defendants 
in  the  presence  of  the  witness  Stone,  was  ns 
follows:  "State  of  Alabama,  Galhoun  Coun- 
ty. Five  days  after  failure  to  transport  the 
U.  S.  mall  on  route  No.  24,316.  from  Auiils- 
ton  to  Zula,  from  Aug.  IS,  1900,  to  June  ao, 
1904,  I  agree  to  pay  Boop  ft  Sewell,  agents 
for  F.  Ij.  Gardner,  <»>ntractor  with  United 
States  for  above-named  route,  three  hundred 
dollars,  liquidated  damages,  for  value  receiv- 
ed, with  Interest  from  the  fifth  day  after 
fallnre  until  paid,  at  seven  per  cent,  per  Lin- 
num,  with  all  costs  of  collectiou,  iDcluflius 
ten  per  cent,  attorney's  fees.  And  to  seciiii; 
the  payment  of  this  note  X  hereby  mortgage 
and  convey  unto  said  payees,  the^  heirs  and 
assigns,  the  following  described  property,  to 
wit"  There  then  follows  a  description  of  the 
property  sued  for  In  the  present  action,  aiiJ 
also  a  waiver  of  the  right  of  exemption.  I'v- 
on  the  plaintiffs'  offering  this  Instrument  iu 
evidence,  the  defendants  objected  upon  the 
grounds:  (1)  That  the  execution  of  said  in- 
strument had  not  been  proved;  ^  said  mort- 
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sage  does  not  shov  any  title  In  the  plaintiffs; 
(3)  that  the  mortgage  was  tarelerant  and  Im- 
materlaL  The  conrt  orerruled  the  objection, 
and  the  defendants  duly  excepted.  The  de- 
fendants then  made  a  suggestion,  as  provided 
under  the  statute,  that  the  mntgage  debt  be 
ascertained.  SeweU,  one  of  the  plalntlSfs, 
testified  as  a  witness  that  tlie  defendants  bad 
never  carried  the  mall  under  the  written  con- 
tract which  they  signed  with  F.  Ii.  Gardner. 
It  was  further  shown  that  the  defendants 
were  In  possession  of  the  property  at  the  time 
of  the  Institution  of  the  suit  Each  of  the 
defendants,  as  a  witness,  testified  that  they 
did  not  know  at  the  time  of  executing  the 
mortgage  Introduced  In  evidence  that  they 
were'  signing  such  paper;  that  they  bad 
agreed  with  F.  L.  Gardner,  upon  representa- 
tions made  to  them,  that  they  would  carry 
the  mail,  but  that  they  bad  never  agreed  to 
execute  the  mortgage  Introduced  in  evidence; 
and  that  said  mortgage  was  not  read  over 
to  them  before  It  was  signed  by  them,  nor 
did  th^  know  Its  contents.  In  rebuttal, 
SeweU,  one  of  the  plaintiffs,  and  George 
Stone,  each  testified  that  the  mortgage  was 
read  over  to  the  defendants  before  they  sign- 
ed and  executed  the  same.  The  cause  w-ns 
tried  by  the  court  without  the  Intervention 
of  a  jury.  TJpon  the  Introduction  of  all  the 
evidence,  the  court  rendered  Judgment  In  fa- 
vor of  the  plaintiffs;  and.  In  accordance  with 
the  suggestions  on  the  record  that  the  suit 
was  by  the  mortgagee  against  the  mortgagor, 
the  court  ascertained  the  amount  of  the  mort- 
gage debt  to  be  the  sum  of  $300.  To  the 
rendition  of  this  judgment  the  defendants 
duly  excepted.  The  defendants  appeal,  and 
assign  as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  reserved. 

E.  H.  Hanua,  ttur  appellants.  Ooleman  & 
Blackmon,  for  appellees. 

SHARrE,  J.  Plea  2  to  the  complaint  filed 
In  the  city  court  did  not  present  a  material 
Issue;  nor,  from  anything  appearing  In  the 
pleadings,  could  it  be  seen  that  plea  3  present- 
ed a  defense,  since  it  attempts  only  to  set 
up  fraud  in  the  execution  of  a  mortgage, 
without  showing  that  plaintiffs'  title  to  or 
right  to  recover  the  property  depended  on, 
or  was  affected  by,  the  alleged  fraud.  These 
plens  were  each  subject  to  the  demurrers 
and  to  the  motions  to  strike. 

A  writing  may  be  validly  attested  by  one 
who  did  not  see  the  parties  to  it  sign,  where 
they  appear  before  him  and  acknowledge  the 
signatures  are  their  own,  and  request  him  to 
sign  In  attestation  of  the  fact  1  Devi. 
Deeds,  fi  257;  9  Am.  &  Eng.  Enc.  Law,  149, 
and  note  4.  In  this  way  Stone's  attestation 
of  the  mortgage  under  which  the  plaintiffs 
claim  was  prdcured,  and  thereby  the  mark 
Of  Jarrett  Elston  become  a  signature,  with- 
in the  meaning  of  that  clause  of  section  1 
of  the  Code  which  provides  that  "  'signature' 
or  'subscription'  includes  mark  when  the  per- 


son cannot  write,  his  name  being  written 
near  It,  and  witnessed  by  a  ptfson  wbo 
writes  his  own  name  as  a  witneBS." 

The  fact  that  plaintiffs  were  described  Id 
the  mortgage  as  agents  t<x  Gardner  did  not 
prevent  title  to  the  property  from  vesting  In 
plaintiffs.  In  may  be  that  as  between  them 
and  Gardner  they  were  only  trustees,  but 
they  were  not  for  that  reason  Incapacitiited 
to  maintain  the  action.  Baker  t.  Washing- 
ton, S  Stew.  &  P.  142;  Pierce  v.  Jackson,  56 
Ala.  599. 

The  mortgage,  though  given  to  secure  ppr- 
formanoe  of  a  contract  with  Gardner,  was 
not  rendered  inadmissible  as  by  the  nouiiro- 
ductlon  of  that  contract  for  under  the  Issues 
the  performance  <x  breach  of  that  contract 
was  not  Involved.  The  mortgage,  on  its  face. 
Imported  a  present  conveyance  of  the  prop- 
erty sued  for,  to  the  plaintiff,  as  security 
for  a  debt  to  accrue  upon  specified  contin- 
gency, viz.,  defendants'  failure  to  carry  mall 
on  a  given  route  for  four  years.  It  contnlns 
nothing  either  expressly  or  impliedly  post- 
poning plaintiffs'  right  to  have  possession  of 
the  property,  or  making  that  right  to  depend 
on  a  failure  to  perform  the  contract  with 
Gardner.  It  therefore  entitled  the  plaintiffs 
to  have  possession  Immediately  upon  Its  ex- 
ecution. Ellington  v.  Charleston,  51  Ala.  IGU; 
Hefiin  v.  Slay.  78  Ala.  180. 

The  gist  of  the  action  was  the  alleged 
wrongful  detention,  and.  If  the  validity  of 
the  mortgage  be  assumed,  the  detention  was 
wrongful,  since  the  plaintiffs  bad  both  the 
legal  title  and  the  right  of  possession.  On 
the  question  of  whether  the  mortgage  was 
rendered  invalid  by  fraudulent  representa- 
tions, the  burden  of  proof  was  on  defend- 
ants, and  tl^e  evidence  on  that  Issue  does  not 
seem  to  preponderate  In  their  favor. 

Upon  defendants'  suggestion,  made  under 
section  1477  of  the  Code,  the  court  sitting 
without  a  jury,  ascertained  the  amount  of 
the  mortgage  debt  to  he  $300,  which  was  the 
amount  expressly  stipulated  for  in  the  mort- 
gage as  liquidated  damages  to  accrue  upon 
the  failure  of  defendants  to  carry  the  mall 
01)  a  given  route  for  four  years.  This  finding 
was  proper,  whether  the  stipulation  be  re- 
garded as  one  for  liquidated  damages  or  for 
a  penalty.  If  for  the  former,  the  mort- 
gage was  security  for  the  whole  amount: 
and.  If  for  the  latter,  the  mortage  was  still 
security  for  the  damages  actually  sustained 
by  the  breach  of  the  agreem«it;  and  of  this 
amount  the  agreement  of  parties  was  <:vl- 
deuce,  upon  which  the  court  was  authorized 
to  predicate  Its  finding  In  the  absence  of 
other  evidence  on  the  subject  of  which  there 
was  none. 

The  amount  of  the  debt  as  ascertained  tx- 
cecded  the  value  of  the  property,  and  there- 
fore tbe  court  was  not  under  the  statute, 
required  to  so  frame  the  judgment  as  to  al- 
low defendants  to  pay  the  debt  and  costs  In 
discharge  of  their  liability  to  execution  od 
the  principal  judgment;  but  tlie  fact  that 
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the  Jodsment  was  so  rendered  did  not  Injure 
the  defendaDts,  and  was  therefore  not  error 
cntltUng  them  to  a  rerersal. 
The  Jndgment  will  be  afflrmed. 


SIOSEIST  T.  COLLINS  et  al. 
Oopreme  Qmrt  of  Alabama.    May  20,  1002.) 

HAKDAUUS  —  PETITION  — Alil^OATIONS— DE- 
MAND PGR  RELIEF— DEPRIVATION  OF  RIGHT 
-RELIEF  FROU  VOID  ACT. 

1.  Where,  on  mandamas  to  compel  the  eld- 
ers of  a  church  to  strike  from  its  memorials  a 
writing  jpurpcfftina  to  have  been  made  by  the 
corporation  cancelinx  relator's  name  on  the 
tnembenhip  roll,  which  writing  is  alleged  to 
be  the  unauthorized  act  of  reeooDdents,  the  pe- 
tition fails  to  allege  a  demand  oo  respondents 
for  the  actkm  dedzed,  Am  writ  la  pnq^rijr  d»- 
ni«d. 

2.  The  act  of  respondents,  If  nnauthorised,  aa 
alleced,  bavlng  deprived  relator  of  no  rights, 
bis  peOtloB  did  aot  show  him  mtitled  to  the 
wrtL 

Appeal  ftom  drcult  eaaxt,  Madison  conntyi 
O.  Kyle,  Jcdge. 

Slandamns  by  the  itatt,  on  tlie  relation  of 
Antlumy  W.  Uoaeley,  to  compel  Ira  F.  GoIUns 
and  others  to  cancel  a  writing  purpratlag  to 
caocel  relator's  name  on  the  membership  roU 
of  the  CAurlsUan  Ohnndi  of  HimtaTllle.  From 
a  Judgmrat  dlamisslnc  the  petition,  relator 
appeals.  Affirmed. 

This  Is  a  petition  addressed  to  the  Judge 
of  the  circuit  court  of  Madison  county,  and 
filed  by  the  appellee,  Anthony  W.  Moseley, 
aeelflDg,  by  mandamus,  to  have  the  petitioner 
restored  to  his  rigbts  and  franchlseB  as  a 
member  of  the  Christian  Church  of  Hunts- 
vllle,  Ala.,  a  corporation  created  and  organ- 
ized under  the  genoial  laws  of  this  state. 
Under  the  opinion  on  the  preset  appeal  it  Is 
unnecessary  to  set  ont  the  facts  of  the  case 
in  detail.  On  the  hearing  of  the  cause  the 
court  rendered  Judgment  denying  the  writ 
of  mandamus,  and  ordered  the  petition  dis- 
missed. From  this  Judgment  the  petitioner 
appeals,  and  asalgns  the  rendition  thereof  as 
error. 

RObt  O.  Bricken  and  Oscar  B.  Hundl^, 
for  i^pellant  Cooper  &  FtMter,  tor  appellee. 

TTSON.  J.  Tbe  petition  for  mandamus  In 
this  case  proceeds  upon  tbe  theory  tbat  no 
corporate  action  bad  ever  been  taken  by  the 
corp<mtlon  In  excluding  the  petitioner  from 
tbe  exercise  of  bis  rights  aa  a  member  and 
aa  an  officer.  Indeed,  It  Is  averred  tbat  no 
vote  of  tbe  members  comprising  the  corpora- 
tlMi  was  had  directing  tbe  striking  of  his 
same  from  tbe  roil  of  membersblp,  but  that 
it  was  tbe  nnantborised  act  of  the  respond- 
eots  Collins  and  HcBrlde,  assnmlog  to  act 
hi  their  official  capacity  aa  elders.  Tbe  prayer 
of  the  petition  la  for  a  writ  of  mandamus 
lUrected  to  the  corporation,  to  Ira  F.  Golllns, 
Jesse  B.  Bi^,  and  S.  E.  Collins,  commanffing 
tbat  a  cortaln  paper  writing  purporting  to 
lure  been  adopted  by  tbe  members  of  tiie 


corporation  directing  tbe  church  registrar  to 
cancel  the  name  of  petitioner  on  the  roll  of 
membership  be  stridden  from  tiie  file  of  tbe 
record  or  memorials  of  said  church,  and  tlint 
any  minute  entry  or  record  of  the  proceedlnRs 
on  said  paper  writing  may  be  expunged:  an.l 
further  commanding  that  his  name  be  re- 
stored to  the  roll  of  membership  of  said 
church.  On  the  bearing  tbe  petition  was  dis- 
missed, and  this  appeal  la  prosecuted  from 
that  Jndgment 

Pretermitting  a  dl8Cns8l<m  or  decision  of 
the  question  aa  to  whether  the  wrongs  com- 
plained of  are  not  solely  for  the  cognizance 
of  an  ecclesiastical  tribunal,  purely  ecclesi- 
astical or  Bplrltual,  Involvlog  the  right  of  the 
church  to  exclusively  determine,  we  think  it 
dear,  treating  the  case  as  made  by  the  peti- 
tion as  one  Involving  property  rights,  tbat  its 
dismissal  was  proper.  To  entitie  the  peti- 
tioner to  this  extraordinary  writ,  he  must 
show  that  he  has  a  clear  right  to  tbe  per- 
formance of  the  act  or  duty  demanded,  and 
that  on  demand  tbe  respondents  have  neglect- 
ed or  refused  performance.  "The  Invariable 
teat  by  which  the  right  of  a  party  applying 
for  a  mandamus  la  determined  Is  to  Inquire- 
First,  whetber  he  has  a  clear  legal  right; 
and.  If  be  has,  then,  secondly,  whether  there 
la  any  other  adequate  remedy  to  which  be 
can  resort  to  enforce  his  right"  Speed  v. 
Cocke,  57  Ala.  215;  Ex  parte  Edwards,  123 
Ala.  102,  26  South.  643;  HHl  T.  Tarver  (Ala.) 
80  South.  499.  In  Merrill  on  Mandamus  the 
rule  is  stated  to  be:  "When  the  duty  sought 
to  be  enforced  is  of  a  private  nature,  affecting 
only  the  right  of  the  relator,  a  personal  de- 
mand is  necessary;  and  It  Is  also  necessary 
If  the  duty  sought  to  be  enforced  is  of  such 
a  character  that  It  could  not  be  expected  to 
be  performed  till  donanded.  Decisions  that 
there  must  be  an  express  and  distinct  de- 
mand or  request  to  perform  mnst  be  condned 
to  such  cases.  Where,  however,  the  duty  is 
of  a  purely  public  nature,  wfaerefai  no  taidfrld- 
nal  ri^t  or  dnty  li  concerned,  and  where 
tbere  la  no  one  poson  itp<n  whom  either  a 
right  or  dnty  devolves  to  make  a  demand  of 
pofwmance,  an  ezpresa  demand  or  refusal 
Ii  not  neceflsary.**  Bectkm  224.  Tbe  same 
autbor  says:  **SInce  thta  writ  never  issuea 
against  a  party  nnleu  he  te  In  deCanlt,  It 
most  dearly  appear  by  the  allegattona  of  the 
petition  tiiat  a  demand  has  been  made  on 
him  to  fulfill  bis  dnty  and  perform  the  act 
desired.  •  •  •  When  an  averment  of  a 
demand  la  neceeanry,  tbe  lack  of  mcb  aver- 
ment Is  fatal,  even  ttaoagh  the  trial  court 
may  find  aucb  a  reqnest  and  refusal.  •  •  • 
When  a  demand  la  neeeasary,  the  Caet  tbat  It 
was  made  must  be  alleged  with  precision." 
Section  257.  Again,  he  aayi:  "It  must  ap- 
pear by  tlie  allegationB  of  Itie  petiti<m  tiiat 
tbe  party  comi^ilned  of  refmed  or  failed  to 
comply  wttb  tbe  demand  to  folflll  bia  dnty.** 
Ifoaea  on  Mandamos,  on  page  18;  states  tbe 
mie  to  be:  "In  order  to  lay  th*  foundation 
for  isaning  a  writ  of  mandamos,  there  must 
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have  been  a  refaaal  to  do  Qiat  whlcb  It  ia  the 
object  of  the  mandamnB  to  enforce,  either 
In  direct  terms  or  by  circumstances  distinctly 
Bbowlug  an  intention  In  the  party  not  to  do 
the  act  required."  In  Tapping's  Mandamus,  p. 
•2H2,  it  Is  said:  "It  Is  an  ImperatlTe  role  of  the 
law  of  mandamus  that,  preTlously  to  the 
making  of  the  application  to  the  court  for  a 
writ  to  command  the  performance  of  any  par- 
ticular act,  an  express  and  distinct  demand 
or  request  to  perform  it  must  have  been 
made  by  the  prosecutor  to  the  defendant, 
wbo  must  have  refused  to  comply  with  such 
demand  either  In  direct  terms  or  by  conduct 
from  which  a  refusal  can  be  conclusively  Im- 
plied; It  being  due  to  the  defendant  to  have 
the  option  of  either  dolog  or  refusing  to  do 
that  which  Is  required  of  him  before  an  ap- 
plication shall  be  made  to  tiie  court  for  the 
purpose  of  compelling  him."  This  lattw  quo- 
tation was  adopted  and  enforced  by  the  su- 
preme court  of  the  United  States  as  an- 
nouncing the  correct  rule  In  U.  8.  t.  Boutwell, 
17  WaU.  604,  21  U  Ed.  721.  See,  also,  Heard 
Shortt,  Extr.  Rem.  pp.  •247,  •248;  High,  Eitr. 
Bem.  is  12,  13;  State  t.  Lehre,  7  Rich.  Law. 
250;  OrovIUe  &  V.  R.  Oo.  v.  Plumas  County 
Sup'rs,  37  Cal.  362;  People  t.  Town  of  MtM«- 
rls,  137  111.  5TO,  27  N,  E.  757;  State  v.  Schaacfc, 
28  Minn.  35»,  10  N.  W.  22;  State  v.  Davis,  17 
Minn.  431  (Gil.  406);  State  v.  Smith,  31  Neb. 
500,  48  N.  W.  468;  Douglas  v.  Town  of 
phatham,  41  Conn.  211;  Lee  Oo.  v.  State,  36 
Ark.  276;  Grand  Co.  v.  People,  8  Colo.  App. 
43;  State  v.  Mayor,  etc.,  of  City  of  Jackson- 
TlUe,  22  Fla.  25,  26;  Leonard  v.  House,  15  Ga. 
473;  Lake  Erie  &  W.  Ry.  Oo.  v.  State,  139  Ind. 
158,  38  N.  B.  596;  Compton  v.  Alrlal,  9  La. 
Ann.  496;  Chesebro  v.  Kent  Circuit  Judge,  70 
Mich.  650,  SS  N.  W.  658.  An  analogous  prin- 
ciple has  often  been  recognized  by  this  court 
In  suits  brought  by  stodUuriders  against  cor- 
porations of  which  they  are  members  to  cor- 
rect alleged  coriiorate  wrongs.  In  those  cases 
it  has  been  uniformly  held  that  generally,  be- 
fore the  Btodttaolder  can  maintain  an  action 
against  the  corpwatlon,  he  must  first  make 
demand  upon  the  twftTmgtng  board  of  office 
to  correct  the  wrongs  complained  of,  and, 
meeting  with  failure  or  refusal,  he  must  next 
seek  redress  through  the  stockholders  as  a 
body.  Land  Co.  v.  Palm,  113  Ala.  681,  21 
South.  316,  60  Am.  St  Bep.  140;  Development 
Go.  V.  Trltadi,  110  Ala.  274^  20  South.  16; 
Stelner  t.  Parsons,  108  Ala.  215,  18  Bonth. 
771;  Roman  t.  Woolfolk,  98  Ala.  218.  18 
South.  212.  Wb  bare  bnt  to  apply  these  j^n- 
dptes  to  the  petition  In  this  case.  No  de* 
mand  and  refusal  upon  the  church  Is  averred. 
Mon  constat,  the  wrongs  complained  of  would 
have  been  righted  by  that  corporation  bad 
It  be«i  requested  to  do  sa  Parfew  t.  Hub- 
bard, 64  Ala.  20&  WhUe  it  Is  doubtlesB  Im- 
material, we  call  attoitlon  to  the  fact  that 
the  evidoioe  shows  that  no  request  oe  de- 
mand was  ever  made  upon  the  corporation 
to  right  the  wrongs  alleged.  It  Is  hardly 
necessazy  to  add.  In  concloslou,  that  the  acts 


of  the  respondents  Oolllns,  Boyd,  and  Collins. 
If  unauthorized  and  void,  as  averred  la  the 
petition,  did  not  and  could  not  operate  to  de- 
prive the  petitioner  of  any  of  his  rights  as  a 
member  or  officer  in  the  corporation.  It  is 
unnecessary  to  notice  any  of  the  exceptions 
reserved  upon  the  trial,  since  they  cannot 
change  the  result 

The  Judgment  refusing  the  writ  and  dis- 
missing the  petition  must  be  affirmed. 


MITCHELL  T.  STATE. 
(Supreme  Court  of  Alabama.   May  21,  1902.) 

HOMICIDE  —  EVIDENCE  —  CHARACTER  OF  DE- 
CEASED—REBUTTAL— INSTRUCTIONS  —  SELF- 
DEFENSE  —  DEFSNSB  OF  ANOTHER  —  RE- 
TREAT. 

1.  Where,  on  a  prosecution  tor  murder,  de- 
fendaut  introduced  evidence  tending  to  show 
deceased  a  violent  and  bloodthirsty  diaracter, 
testiniooy  that  he  was  a  "good,  fair,  average 
man''  was  not  objectiouable  as  not  in  rebuttal, 
especially  as  defendant  might  have  examined 
the  witness  as  to  whether  ne  meant  deceased 
was  peaceable  and  qni^ 

2.  Ou  appeal  from  a  cmvlction  of  mon- 
slaugbter  under  au  indictment  for  mnrder,  the 
refusal  of  iustructiona  having  reference  to  mur- 
der requires  no  consideration. 

3.  Oo  a  prosecution  for  mnrder  the  defoid- 
ant  requested  an  instruction  that  flight  of  a 
defendant,  although  a  circumstauce  to  be  con- 
sidered by  the  jury  in  connection  with  all  the 
evidence.  Is  evidence  of  a  weak  and  Inconclu- 
sive character;  that  it  may  not  be  evidence  of 
guilt  at  ail  if  it  be  shown  that  there  was  any 
other  reason  for  the  flight  than  that  of  a  sense 
of  guilt;  that  flight  may  proceed  from  an  un- 
wilHugnesa  to  stand  a  public  prosecution,  or 
from  fear  of  the  result  from  an  inability  to 
explain  false  aiipearancee,  or  from  the  advice 
of  frienda  to  avoid  public  excitement;  and,  if  It 
proceeded  from  any  one  or  more  of  such  rea- 
sons, then  flight  is  not  evidence  of  guilt  at  all. 
Held  properly  refused,  because  argumentative, 
and  calculated  to  mislead. 

4.  On  a  prosecutioD  for  murder  It  was  not 
error  to  refuse  to  charge  ttiat  tlie  Jury,  In  con- 
sidering the  testiraouy  of  the  dilldreu  of  de- 
ceased, should  wdgh  It  in  view  of  the  fact  that 
they  were  his  children,  and  of  the  interest  tbey 
felt  in  the  case. 

5.  Where,  on  a  prosecution  of  three  i»ersonB 
Jointly  indicted  for  mnrder,  there  was  some  evl- 
deuce  tending  to  show  a  conspiracy  between 
them  to  commit  the  crime,  it  was  proper  to  re- 
fuse instructions  to  the  effect  that  there  was 
uo  evidence  of  conspiracy. 

6.  Ou  a  prosecution  for  murder  the  evidence 
tended  to  show  that  deceased  had  threatened 
defendant's  life,  and  that  a  short  time  before 
the  killing  the  two  sons  of  the  defendant  start- 
ed towards  their  hcnne  by  deceased's  house; 
that  when  they  got  to  his  house  they  saw  his 
son  carrying  a  gun  to  him,  and  that  tterenpon 
one  of  the  sous  turned  back,  and  went  to  where 
the  defendant  was,  and  be  went  with  the  son 
to  deceased's  house,  carrying  his  gun;  that  as 
deceased  saw  the  defendant  coming  be  ran 
across  the  road  to  his  house,  calling  to  his 
daughter  to  bring  him  his  gun  qoicki^;  that 
the  defendant  saw  the  daughter  carrying  the 
gnu  to  her  father,  and  when  deceased  was 
within  10  or  15  steps  from  his  daughter  the 
defendant  fired  upon  him.  The  court  refused 
to  Instruct  that  a  defendant  is  warranted  in 
actiug  more  promptly  when  assailed  by  one  wbo 
has  threatened  bis  life  than  wben  assailed 
by  one  who  has  not  Held  properly  refused; 
if  for  uo  other  reason,  because  it  ignored  any 
reference  to  defendant's  part  in  commencing 
the  dilllcaltr. 
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7.  For  the  same  reasons  It  waa  proper  to 
refttse  to  charge  that  a  defeiidant  is  warrant- 
ed iu  acting  more  promptly  in  his  own  defense 
when  assailed  hj  a  man  of  violent  characta 
than  when  assailed  by  one  of  law-abiding  char- 
acter. 

8.  For  the  same  reasons  it  was  pro^r  to 
refuse  to  charge  that  the  jury  had  a  right  to 
look  to  the  character  of  the  deceased,  and  tliat 
evidence  tending  to  show  that  the  deceased 
was  a  man  of  violent  character  was  proper  for 
conaideratiou  in  connection  with  all  the  evi- 
dence in  determining  who  was  the  aggressor 
In  the  difflcolty,  aud  in  determining  WDat  im- 
presdon  the  conduct  of  the  deceased  at  the 
time  of  the  kilting  made  apon  the  mind  of  the 
defendant 

8.  No  error  can  be  predicated  on  refosal  to 
give  an  instruction  nibstantlally  embraced  In 
the  charge. 

10.  The  defendant  requested  the  cooit  to  In- 
stract  that  If  the  jury  bdiered,  from  all  the 
evidence,  that  there  were  appearances  of  dan- 
ger snrrounding  defendant  at  the  time  of  the 
difficulty,  then,  in  determining  whether  snch 
appearances  were  sufficient  to  produce  in  the 
mind  of  the  defendant  a  reasonable  belief  that 
his  life  was  in  dauger.  they  should  determine 
the  sufficiency  of  such  appearances  of  danger 
from  the  standpoint  then  occupied  by  the  de- 
fendant as  he  was  then  surrounded,  aud  if, 
after  thus  considering  the  evidence,  the  jury 
had  a  reasonable  doubt  as  to  whether  audi  ap- 
pearances were  sufficient  to  produce  such  a 
reasonable  belief  in  the  mind  of  the  defendant, 
and  if  defendant  did  not  provobe  the  difficulty, 
and  there  was  no  other  reasonable  means  of 
escape,  and  if,  nnder  these  arcumstaoces,  de- 
fendant killed  the  deceased,  then  it  was  self- 
defeus&  and  the  jury  should  acquit  the  defend- 
aut.  Held  properly  refused,  because  It  did  not 
hypothesize  the  belief  of  defendant  that  he  was 
In  imminent  peril. 

11.  The  instructicHi  was  properly  refused  be- 
cause not  clearly  stating  the  doctrine  of  lm< 
minenc?*  of  peril  and  of  escape  therefrom. 

12.  The  court  refused  to  charge  that  while 
the  slayer  who  is  free  from  fault  in  bringing 
on  the  difflcnltr  must  use  all  possible  means  of 
retreat  to  avoid  the  fatal  act  yet  where  It  is 
reasonably  apparent  that  he  is  alwut  to  be  as- 
sailed with  a  deadly  weapon  by  the  deceased  in 
such  a  manner  as  apparently  to  subject  him 
to  danger  of  losing  his  life,  If  he  is  not  In  a 
position  to  avoid  it  reasonably,  the  law  does 
Dot  require  him  to  wait  until  bis  adversary 
gains  a  position  equal  to  his  own,  and  is  upon 
equal  terms  with  nlm  In  all  respects,  but  un- 
der such  circumstances  he  may  lawfully  slay 
hia  adversary  so  soon  as  It  appears  reasonably 
from  his  advMsary's  acts  that  a  mortal  combat 
is  unavoidable.  Hdd  properly  refused,  Ance, 
as  applicable  to  the  case,  it  assumed  the  slayer 
free  from  fault  In  bringing  on  the  difficulty. 

13.  The  charge  was  erroneous  as  inculcating 
the  repudiated  doctrine  that,  if  a  defendant  is 
iu  a  position  of  advantage  over  his  adversarjr, 
who  is  about  to  assault  nim,  he  may  hold  his 
poration,  even  to  the  point  of  slaying  his  adver- 
sary and  make  no  effort  to  retreat  although 
his  danger  is  not  increased  thereby. 

14.  It  was  proper  to  refuse  a  charge  which 
was  open  to  uie  construction  of  placing  no  duty 
of  retreat  on  defendant  at  a  time  when  deceas- 
ed was  fleeing  to  his  house. 

15.  It  was  proper  to  refuse  to  charge  that  if, 
when  defendant  started  to  deceased's,  he  enter- 
tained the  purpose  of  engaging  in  a  difficulty 
with  deceased  U  snch  should  be  necessary  to 
protect  his  son  agidnst  an  unprovoked  and 
fdonions  assault  1^  deceased.  If  such  should 
be  made,  snch  fact  would  not  make  the  de- 
fendant the  aggressor  in  the  difficulty,  since, 
notwithstanding  the  facts  hypoth«(ized,  the 
jury  might  have  found  defendant  the  aggressor. 

16.  For  the  same  reason  it  was  proper  to  re- 
fuse to  iuBtmcC  that  an  Intention,  when  the 


defendant  started  back  towards  deceased,  to 
kill  the  latter  if  it  should  become  necessary  to 
protect  his  son  against  a  felonious  and  unpro- 
voked assault,  would  not  make  the  detbooant 
at  fault  in  bringing  on  the  difficulty. 

Appeal  from  circuit  court,  Marshall  county; 
J.  A.  Btlbro,  Judge. 

D.  P.  Mitchell  was  convicted  of  manslaugh- 
ter In  the  flmt  d^ree,  and  he  appeals.  Af- 
firmed. 

The  appellant  In  this  case,  D.  P.  Mitchell, 
waa  indicted  jointly  with  his  two  sons,  for 
the  murder  of  one  Dave  Thompson  by  shoot- 
ing  him  with  a  guo,  was  tried  separately  and 
convicted  of  manslaughter  iu  the  first  degree 
and  sentenced  to  the  penitentiary  for  fire 
years. 

On  the  trial  the  evidence  for  the  state  tend- 
ed to  show  that  as  the  defendant,  in  com- 
pany with  his  two  sons,  was  passing  by  the 
honse  of  the  deceased,  Dave  Thomiraon.  said 
Thompson  ran  across  the  road  towards  bis 
bouse  and  as  he  got  near  his  porch  the  de- 
fendant fired  upon  and  killed  blm.  That 
the  defendant  was  near  the  gate  opening  Into 
Thompson's  yard,  at  the  time  the  fatal  shot 
was  fired.  There  was  some  evidence  on  the 
part  of  the  state  tending  to  show  that  thore 
was  a  conspiracy  between  the  defendant  and 
his  two  sons  for  the  killing  ot  such  Thomp- 
son. That  Thompson  had  a  few  days  prlw 
to  his  killing  snapped  a  gun  at  one  of  the 
sons  of  the  defendant 

The  evidence  for  the  defendant  tended  to 
show  that  a  short  time  befwe  the  killing, 
the  two  sons  of  the  dtfendant  who  were  joint- 
ly  indicted  with  blm,  started  towards  their 
home  by  Thompson's  honse;  that  when  they 
got  to  Thompson's  house  they  saw  his  son 
carrying  a  gun  to  him,  and  that  theremron 
one  of  the  sous  turned  back  and  went  to 
where  the  defendant  was;  that  thwenpoa  the 
def«idant  went  with  blm  to  Thompson's 
house  carrying  his  gun;  that  as  Thompson 
saw  the  defendant  coming,  he  ran  across  the 
road  to  his  house  calling  to  his  daughter  to 
bring  him  his  gun  quickly;  that  the  dtfend- 
ant  saw  Thompson's  daughter  carrying  the 
gun  to  him,  and  that  when  Thompson  waa 
within  10  or  16  steps  from  his  daughter,  the 
defendant  fired  upm  him.  There  was  evi- 
dence mtroduced  on  the  part  of  the  defendant 
showing  that  Thompson  had  made  threats 
against  the  defendant  and  his  sons,  and  had 
stated  that  be  was  going  to  kill  him.  The 
daughter  and  his  two  sons  testified  as  wit- 
nesses for  the  state.  There  was  evidence  in- 
troduced as  to  the  character  of  the  deceased. 
This  is  sufficiently  shown  In  the  oplnlcm. 
There  was  evidence  tffliding  to  show  that  aft- 
er the  homicide  the  defendant  fled  to  Marlon 
county. 

Upon  the  introduction  of  all  the  evidence, 
the  defendant  requested  the  court  to  give  sev- 
eral written  charges,  and  separately  ercepted 
to  the  court's  refusal  to  ^ve  each  of  said 
charges.  Charges  1  to  7  IncloslTe  relate  to 
murder  and  It  Is,  tharefoze^  unnecessary  to 
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Bet  them  out  In  detail.  Tbe  otber  chaises,  to 
the  TfiAiBAl  to  giTft  eacb  of  which  the  defoid- 
ftBt  aeimatelr  oieeplea,  woie  the  following: 
*'(^  The  court  charge*  tbe  jnrr  tint  flight  of 
a  defendant  althoogh  a  dreomstance  to  be 
oonddered  1^  the  jvrr  tat  ennectlaD  vltli  all 
the  other  evidence,  Is  evidence  of  a  weak  and 
Incoacluslve  charactw.  It  may  not  be  evi- 
dence of  guilt  at  aU  If  It  be  shown  that  there 
waa  any  otbor  reestHi  for  the  flight  than  that 
of  a  sense  of  guUt  Flight  may  proceed  from 
an  aawnUngneaa  to  stand  a  public  prosecu- 
tion or  from  fear  of  the  result;  from  an  in- 
ability to  explain  false  appearances,  or  ^m 
the  advice  of  friends  to  avoid  public  excite- 
ment, and  If  It  proceeded  from  any  one  or 
more  of  tiieae  reasons,  then  flight  la  not  evi- 
dence of  gnUt  at  all."  "(10)  The  court  char- 
ges the  Jury  that  m  considering  the  testi- 
mony of  ACaggl^  Francis  and  David  Thomp- 
son, tii^  must  weigh  it  hi  tlie  light  of  the 
tact  that  they  are  the  children  of  the  deceaa* 
ed,  and  of  the  material  Interest  they  feel  In 
the  case."  "(12)  The  court  charges  tbe  Jury 
that  there  Is  no  evidence  that  the  ktUIng  In 
this  case  was  In  pursuance  of  any  conspiracy. 
(13)  The  court  charges  the  Jury  that  there  Is 
no  evidmce  In  this  case  of  any  conspiracy  be- 
tween D.  P.  MItchen,  Lon  Mitchell  and  Lint 
Mitchell  to  take  the  life  of  the  deceased.  (1-1) 
The  court  charges  the  Jury  that  a  dtfendant 
la  warranted  in  acting  more  promptly  in  his 
own  defense  when  assailed  by  a  perstm  who 
he  knows  has  made  threata  of  taking  his  life 
than  when  asKiiled  by  <me  who  has  made  no 
such  threats.  (14^  The  court  charges  the 
Jury  that  the  law  Is  tbat  a  defendant  is  war- 
ranted In  acting  mwe  promptly  In  his  own 
defense  when  aasalled  by  a  man  of  known 
vloloit  character  than  when  asaalled  by  a 
person  of  peaceable  and  law  abldli^  charac- 
ter. (1&)  The  court  cbaiges  the  Jury  that 
Ifiey  have  a  right  to  l03k  to  tlie  character  of 
the  deceased  man  and  evidence  tending  to 
show  that  Che  deceased  waa  a  man  of  violent 
charactCT  is  prop^  for  their  conaldfflration  In 
connectitm  with  all  the  evidence  In  detomiiH 
Log  who  waa  the  aggreasor  In  the  difficulty, 
and  In  determining  what  Impression  the  eoiif 
dnct  of  the  deceased  at  the  time  cf  Oie  klUIng 
made  upon  the  mind  of  the  defendant.  (16) 
The  court  charges  the  Jury  that  if  they  be- 
lieve from  all  the  evidence  that  there  were 
appesrancea  of  danger  surrounding  defendant 
at  the  time  of  the  difficulty,  then  in  determlnr 
Ing  whether  such  appeorancea  were  sufficient 
to  produce  In  the  minds  of  tbe  defendant  a 
reasonable  belief  that  his  Ufe  was  in  danger, 
the  Jury  should  determine  the  snffldency  of 
such  appearances  of  danger  from  the  stand- 
point then  occupied  by  the  defendant  oa  he 
was  tiien  surrounded,  and  If  after  thus  con- 
sidering the  evldmce  the  Jury  have  a  reason- 
able doubt  as  to  whether  such  appearances 
were  sufficient  to  produce  such  a  reasonable 
bell^  in  the  mind  ol  the  defendant,  and  If 
defendant  did  not  provoke  the  difficulty  and 
thm  was  no  otiier  reasonable  meana  oC  es- 


cape and  If  under  these  drcumstancea  -de- 
fendant killed  tiM  deceased  then  this  was  aeU- 
dtfense  and  tiie  Jury  Aould  acqntt  the  de- 
foidant,  on  While  the  slayer  who  is  tree 
from  fault  in  Indnglng  tm  tbe  difficulty  must 
use  all  poeatble  means  of  retreat  to  avoid 
the  fatal  act,  yet  where  it  Is  reastmab^  ap- 
parent that  he  is  about  to  be  assailed  with 
a  deadly  weapui  by  the  deceased  in  sach  a 
manner  as  apparently  to  subject  him  to  dnn- 
g^  of  losing  his  llfe^  If  he  Is  not  In  a  poidtlm 
to  avoid  it  reasonably,  tiie  law  does  not  re- 
Qulre  him  to  wait  until  bla  adversary  gains  a 
position  equal  to  his  own,  and  la  upon  equal 
terms  with  him  in  aU  respects,  but  unda 
such  circumstance  he  may  lawfully  alay  his 
adversary  so  soon  as  it  a^^eara  reasonably 
from  his  adversary's  acta  that  a  mortal  com- 
bat la  unavoldahle."  "(20)  The  court  charges 
the  Jury  that  if  when  defmdant  started 
back  from  Joppa  to  llHnnpscm's  he  esatertaln- 
ed  the  purpose  of  engaging  In  a  dUBcnlty 
with  Tbompaon^  If  such  should  be  necessary 
to  protect  his  son  Lon  Mltchdl  against  nn 
unprovoked  and  fdoolons  auanlt  by  Thomp- 
son, If  such  should  be  made,  tills  would  not 
make  the  defendant  the  aggresaor  in  ttae  dif- 
ficulty. (2D  The  court  charges  tbe  Jury  that 
an  Intentltm  when  the  defendant  started  back 
firom  Joppa  towards  Thompson's  to  kill 
Thompson,  If  It  ahonld  become  necessary  to  do 
80  In  order  to  ^tect  bis  son  Lon  MItchdl 
againat  a  felonious  and  unprovoked  assault  at 
the  handa  of  Thompson,  would  not  make  the 
defendant  at  fault  la  brli^g  on  tte  diffi- 
culty." 

J.  E.  Brown  and  Street  &  Isbell.  tot  Appel- 
lant.  Cbas.  G.  Brown.  At^.  Gob.,  for 
State. 

HARALSON,  J.  On  the  trial,  tiie  defend* 
ant  introduced  evidence  tending  to  show  that 
deceased  was  a  man  of  violent,  bloodthirsty 
character.  The  state  In  rebuttal.  Introduced 
a  witness,  who  was  asked  If  he  knew  the 
gNieral  character  of  the  deceased,  who  an- 
swered, that  "he  waa  a  good*  fair,  average 
man."  To  the  queatlOD  and  answw,  tbe  de- 
fendant objected,  because  illegal  and  inele- 
vant  which  objection  was  overruled.  The 
objection  raised  In  argument  Is,  that  the  evi- 
dence cttend.  Is  not  In  rebuttal.  It  la  true 
the  original  evidence  was  as  to  the  violent, 
bloodthirsty  character  of  deceased.  These 
traits  have  some  bearing  on  general  cliarac* 
ter,  and  it  ia  dear  the  atate  had  the  right  to 
rebut  such  evidence  by  showing  the  deceas- 
ed's reputation  for  peace  and  quiet.  It  would 
seem  that  proof  that  "he  was  a  good,  fair, 
average  man,"  would  have  some  tendency  In 
that  direction,  and  to  that  end,  was  not  wbcd- 
1y  Illegal  and  irrelevant  Moreovw,  It  was 
open  to  the  defendant,  to  require  the  witness 
to  explain  what  he  meant  by  the  ezxveaslon 
used.  If  it  was  supposed  it  did  not  tend  to 
show  character  for  peace  and  quiet  Hossey 
V.  State,  87  Ala.  122,  0  South.  420;  BQand  T. 
State,  52  Ala.  m. 
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/The  defendant  was  conTlcted  of  man- 
slaqeliter  In  the  first  degree,  on  Indictment 
cborginR  him  with  mnrder.  Charges  from  1 
to  7  IncIiulTe,  requested  by  defendant  and 
refused,  bad  reference  to  murder,  and  do 
not,  therefore,  require  consideration.  Evans 
T.  State,  109  Ala.  11.  19  South.  635;  Winter 
T.  State,  123  Ala.  1.  26  South.  949;  FaUon  r. 
SUte.  S3  Ala.  5,  3  Sooth.  625. 

Charge  8  requested  by  the  defendant  waa 
areumentative  and  calculated  to  mislead. 
There  was  no  error  In  Its  refusal.  The  same 
charge  In  substance  was  condenaned  on  the 
former  appeal.  Mitchell  t.  State  (Ala.)  30 
South.  348. 

Charge  9  1b  not  Insisted  on,  for  the  reason 
as  counsel  state,  It  "finds  substantial  dupli- 
cation in  given  charge  No.  86." 

Charge  10,  that  the  children  of  deceased 
were  competent  wltneeses  for  the  state,  and 
that  they  testified  under  whatever  influence 
their  relationship  to  blm  inspired,  was  In 
nowise  disputed.  That  the  Jury  had  the  Ie> 
gal  right  to  believe  or  to  disbelieve  them,  as 
they  would  any  other  witnesses  In  the  case, 
nobody  denied.  The  only  effect  of  the  in- 
ttmctlon  was  to  draw  the  attention  of  the 
jury  to  the  relationship  of  the  witnesses  to 
deceased,  as  a  matter  calculated  to  throw 
discredit  on  their  evidence.  The  charge  was 
a  mere  argument,  which  possibly  might  have 
been  given,  but  its  refusal  was  equally  wlth- 
oat  error.  Bwn  T.  State,  102  Ala.  155,  IS 
South.  278. 

Chaises  12  and  13,  as  there  was  some  evi- 
dence tending  to  sliow  a  conspiracy  betweoi 
the  defendant  and  Ua  sons,  were  properly 
refused. 

Charges  14,  14^  aikd  16,  In  view  of  the 
evidence  tending  to  show  that  defendant 
was  the  aggressor,  were  each  bad.  If  for  no 
other  reason,  because  they  Ignore  any  refov 
ence  to  fault  on  defendant's  part  In  commen- 
cing the  difficulty.  Similar  charges  were,  for 
the  same  reason,  condemned  on  the  former 
aKwal.  MItcbeU  v.  State,  30  South.  34a  It 
may  be  added,  that  charge  16  was  given  sub- 
stantially In  charges  38,  40  and  45. 

Charge  16  Is  faulty.  It  does  not  hypothe- 
size the  belief  of  defendant,  that  he  was  In 
Imminrat  peril,  nor  does  it  fully  and  clearly 
state  the  doctrine  of  Immlnency  of  peril,  and 
of  escape  therefrom.  Evans  v.  State,  109 
Ala.  12,  19  South.  636;  Wilkins  v.  State.  98 
Ala.  1,  13  South.  312;  Howard  v.  State,  110 
Ala.  9t.  20  South.  366;  Jackson  v.  State,  78 
Ala.  471. 

Charge  17,  as  applicable  to  this  case,  as- 
sumes that  tlie  slayer  Is  [was]  free  from 
fault  in  bringing  on  the  difficulty,  and  this 
is  sufficient  to  condemn  it  Moreover,  Jt  in- 
culcates the  repudiated  doctrine,  that  If  a 
defendant  Is  In  a  position  of  advantage  over 
his  adversary,  who  Is  about  to  assault  him, 
be  may  bold  his  position,  even  to  the  point  of 
slaying  Ws  adversary,  and  make  no  effort  to 
retreat,  although  his  danger  is  not  increased 
therebT.  1  Maylleld.  Dig.  p.  804,  H  55.  67. 


Charge  IS  was  rightly  refused.  It  hypothe- 
sizes two  different  moments  of  time,  on 
which  the  Instructions  are  based:  First, 
when  Thompson  was  crossing  the  road  and 
running  towarda  bis  house  fleeing  from 
Mitchell  to  a  place  of  safety;  and  the  second, 
the  moment  when  defendant  shot  Thompson. 
As. to  the  first  period  of  time,  the  instruction 
is  asked,  that  if  Mitchell  beUeved  the  facts 
hypothesized,  "he  had  a  right  to  act  in  the 
light  of  this  reasonable  belief,"— [to  do  what 
Is  not  stated,  and  up  to  this  time,  no  duty 
of  retreat  Is  put  upon  him  by  the  charge,  but 
It  continues'  after  a  comma],— "and  If  Mitch- 
ell was  without  fault  In  bringing  on  the  dlSl* 
culty,  and  if  at  the  moment  he  shot  [having 
stood  his  ground  meantime,  while  Thompson 
was  running  for  his  gun],  the  appearances 
were  such  as  to  create  In  his  mind,  a  reason- 
able belief  that  he  was  In  danger,  etc.  •  •  • 
and  If  there  was  not  reasonably  apparent  to 
defendant,  circumstanced  as  he  then  was  [at 
the  moment  be  shot],  a  means  whereby  ha 
could  escape  without  Increasing  bis  danger, 
then  the  defendant  would  not  be  guilty," 
etc.  The  charge  is  thus  open  to  the  construc- 
tion, that  it  seeks  to  Impose  no  duty  of  re- 
treat on  defendant,  from  the  dang^  appear- 
ing at  the  first  period  of  time  mentioned, 
when  Thompson  was  fleeing  towards  his 
house,  and  not  to  Impose  such  duty  on  him, 
till  afterwards,  at  the  moment  when  he  shot, 
whereas,  he  was  under  this  duty,  at  all  times 
from  the  lncepti<»i  of  the  difficulty.  If  not 
positively  erroneous,  It  Is  confusing  and  ca^ 
culated  to  mislead. 

Charge  18  Is  not  Insisted  on  In  argument, 
and  without  reference  to  that  fact,  was  prop- 
erly  refused.  It  Is  confused  and  argnmenta- 
tive. 

Those  numbered  20  and  21  were  also  prop- 
erly refused.  If  given,  their  only  tendency 
would  have  been  to  mislead.  Non  constat  the 
facts  hypothesized,  the  Jury,  nnder  all  the 
facts  of  the  case,  may  have  beUeved  that 
defendant  was  the  aggressor  and  precipitated 
the  difficulty. 

Affirmed. 


GADSDEN  &  A.  V.  BY.  00.  v.  JULIAN. 

(Sopreme  Court  of  Alabama.    May  22,  1802.) 

RAILROADS— INJURY  TO  INFANT  ON  TRACK— 
NEGLIGENCE— PLEADING. 

A  complaint  against  a  railway  company 
for  mnninff  over  a  person  should,  though  he 
was  u  infant,  show  that  when  injured  be 
was  not  a  trespasser,  or  that  the  persons  in 
charge  of  the  train  became  aware  of  his  peril- 
ous position,  and  were  thereafter  guilty  of 
actionable  misconduct 

Appeal  from  city  court  (tf  Gadsden;  John  H. 

Disque,  Judge. 

Action  by  R.  W.  Julian,  administrator, 
against  the  Gadsden  &  Attalla  Union  Rail- 
way Company.  Judgment  for  plalntiC  De- 
fendant appeals.  Bev^ed. 
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The  first  and  fourth  counts  of  the  com- 
plaint were  as  follows:  "First  The  plalntUf, 
who  sues  aa  the  administrator  of  the  estate 
of  James  C.  Julian,  deceased,  claims  of  the 
defendant  corporation  the  som  of  twenty-flve 
thousand  dollars  as  damages  for  the  negll^nt 
killing  of  plalDtift's  Intestate,  a  minor  less 
than  eleven  years  of  age,  by  running  against 
and  ovN  plaintiff's  intestate  with  an  electric 
car,  which  said  killing  occurred  on  or  about 
the  22d  day  of  June,  1900."  "Fourth.  The 
plaintiff,  who  sues  as  the  administrator  of 
the  estate  of  James  O.  Julian,  deceased, 
dalms  of  the  defendant  the  sum  of  twenty- 
five  thousand  dollars  as  damages  for  the 
negligent  killing  of  plaintlfF's  Intestate,  a 
minor  less  than  eleven  years  of  age,  by  run- 
ning against  him  with  an  electric  car,  which 
said  killing  occurred  on  or  alKtut  the  22d  day 
of  June,  1900,  In  Etowah  county,  Alabama." 
To  the  first  and  fourth  counts  of  the  com- 
plaint the  defendant  separately  demurred  up- 
on the  following  grounds:  (1)  They  show  no 
duty  the  defendant  owed  the  plaintiff  which 
they  negligently  failed  to  perform'.  (2)  They 
show  that  plaintiffs  Intestate  was  a  tres- 
passer on  defendant's  track,  and  they  aver 
nothing  m:^re  than  simple  negligence  In  hia 
killing.  (8)  They  do  not  show  the  particular 
act  of  neglig^ce  complained  of.  <4)  They  do 
not  state  the  particular  acts  or  matters  which 
constitute  the  willful,  wanton,  or  Intentional 
negligence  complained  of.  (6)  They  are  too 
vague  and  uncertain.  (7)  They  fall  to  allege 
any  facts  which  show  willful,  wanton,  or  In- 
tentional negligence.  There  Is  a  recital  In  the 
record  that  "defendant  demurs  to  the  third 
count  on  the  same  grounds  set  out  In  his  de- 
murrer to  the  second  count,  assigning  each 
ground  separately";  but  the  grounds  of  the 
demurrer  to  the  second  count  do  not  appear  In 
the  record.  The  court  overruled  the  defend- 
ant's demurrers  to  the  complaint  On  the 
present  appeal  the  defendant  assigns  as  error 
the  court's  OTermllng  Its  demurrers  to  the 
complaint 

Dortch  ft  Martin  and  W.  J.  Boykin,  for  ap- 
pellant Goodhue  &  Blackwood,  for  appellee. 

SHARPE,  J.  Counts  1  and  4  of  the  com- 
plaint are  each  wanting  In  particularity  of 
averment  in  that  they  fall  to  show  either 
that  plaintiff's  intestate,  when  Injured,  was 
not  a  trespasser  on  defendant's  track,  or  that 
defendant's  servants  In  charge  of  the  train 
became  aware  of  his  perilous  position  on  the 
track,  and  were  thereafter  gixiity  of  action- 
able misconduct.  Railway  Co.  v.  Chewnlng, 
93  Ala.  24,  9  South.  458;  Railroad  Co.  v. 
Headers,  96  Ala.  137,  10  South.  141;  Rail- 
road Oo.  V.  Robbins,  124  Ala.  113,  27  SouttL 
422;  Railroad  Co.  v.  Brown,  121  Ala.  221,  25 
South.  609.  A  child  as  well  as  an  adult  may 
be  a  trespasser,  and  ordinarily  a  railroad 
company  Is  under  no  more  obligation  to  ke^ 
a  lookout  for  children  who,  without  entice- 
ment tor  which  it  Is  responsible,  may  go  on 
the  track  at  a  place  they  have  no  tight  to 


be,  than  to  look  out  for  adults.  Railroad  Co. 
V.  Bobbins,  supra;  Railroad  Co.  v.  Moorer, 
lis  Ala.  642,  22  South.  900;  3  EUIott  R.  R.  j 
1259.  Therefore  the  averment  of  Infancy 
contained  In  counts  1  and  4  does  not  supply 
the  facts  essential  to  show  a  duty  breached. 
The  demurrers  to  these  counts  respectively 
should  have  been  sustained.  The  demurrer  to 
count  3  falls  for  want  of  specific  grounds, 
since  it  merely  adopts  the  grounds  In  what  is 
referred  to  as  the  demurrer  to  count  2,  and 
no  demurrer  to  count  2  Is  fonnd  In  the  record. 
Reversed  and  remanded. 


BOSTICK  T.  JACOBS  et  aL 

(Supreme  Court  of  Alabama.   May  21,  1902.) 

HORTOAOBS—BVRBTIBS— FORECLOSURE  SALE- 
APPLICATION  OF  PROCEEDS— PRIORITIES- 
RESALE  OF  PROPERTY. 

1.  Where  the  first  to  mature  of  a  series  of 
notes  Is  signed  by  plaintiff  as  surety,  bat  all 
the  notes  are  secured  by  a  mortgage,  which 
provides  that  default  in  the  payment  of  the 
note  first  dne  shall  mature  all  the  notes,  but 
which  does  uot  authorize  the  mortgagee  to 
apply  the  proceeds  of  a  sale  to  the  payraent  oi 
ceilain  of  the  notes  to  the  ezclnsiOD  of  others, 
the  proceeds  of  a  foreclosure  sale  are  to  be 
credited  pro  rata  on  all  the  notes. 

2,  Where  mortgaged  property  is  purchosed 
at  a  foreclosure  by  the  mortgagee,  and  sold 
for  au  increased  price,  sureties  on  notes  se- 
cured by  the  mortgage  are  not  entitled  to  hare 
the  proceeds  of  the  latter  sale  applied  to  the 
deficiency  on  the  notes  on  which  they  are  sure- 
ties. 

Appeal  from  chancery  court  Jackson  coun- 
ty; Wm.  H.  Simpson,  Chancellor. 

Suit  by  F.  A.  Bostlck  against  J.  G.  Jacobs, 
as  executor,  and  others.  From  a  decree  In 
favor  of  defendants,  the  complainant  appeals. 
Reversed. 

The  bill  av^red  substantially  the  fofiowing 
facts;  On  July  5,  1898,  J.  W.  Shoemaker 
purchased  a  certain  tract  of  land  from  the 
defendants  for  the  sum  of  $4,000.  This  was 
a  credit  transaction,  and  Shoemaker  execut- 
ed his  four  promissory  notes  to  his  vendors,— 
one  for  $500,  due  November  1,  1898;  one 
for  $1,000,  due  January  1,  1899;  one  for 
$1,000,  due  November  1,  1899;  and  one  for 
$1,500,  due  January  1,  1900.  The  complain- 
ant, F.  A.  Bostlck,  signed  the  first  of  these 
two  notes  executed  by  Shoemaker  as  a  surety 
for  said  Shoemaker.  The  defendants  con- 
veyed the  property  to  Shoemaker  by  deed, 
and  Shoemaker  executed  a  mortgage  to  them 
upon  the  same  property  to  secure  the  pa.v- 
ment  of  the  four  notes  above  mentioned. 
Upon  default  in  the  payment  of  the  first  two 
notes,  the  defendants  brought  a  suit  In  tlie 
circuit  court  against  the  appellant  as  surety 
on  the  first  two  notes,  and  on  March  7,  1800. 
recovered  a  Judgment  against  the  complaiu- 
ant  in  the  sum  of  $7,738.72.  On  June  12, 
1S99,  the  dcfeiidants,  by  virtue  of  the  power 
contained  In  the  mortgage,  foreclosed  snid 
mortgage,  and  at  said  foreclosure  sale  he- 
came  the  purchasers  of  the  property  for 
$1.G00.   Shortly  after  the  foreclosure  of  the 
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mortgage  and  the  purchase  of  the  mortgagtHl 
property  by  the  defendants,  they  sold  the 
property  bo  purchased  to  one  Smith  for  the 
&ntn  of  ¥4,000.  It  was  then  averred  In  the 
bill  that  It  was  understood  and  agreed  be- 
tween the  complainant  and  Shoemaker  on  the 
one  side  and  the  defendants  on  the  other  that 
the  complainant  should  be  protected  as  such 
enrety  by  the  mortgage  which  was  to  be 
executed  on  the  property  so  purchased  by 
Shoemaker  and  the  defradants;  that  this 
mortgage  was  to  be  primarily  for  the  protec- 
tltm  of  the  complainant,  as  surety  on  said 
two  noteB;  that  the  mortgage  executed  was  not 
such  a  mortgage  as  was  agreed  to  be  giTen, 
and  did  not  give  to  complainant  the  primary 
protection  agreed  upon;  that  said  mortgage 
not  only  secured  the  first  two  notes,  but  also 
the  entire  Indebtedness  as  evidenced  by  the 
other  two  notes,  and  that  it  was  stipulated 
therein  that  upon  the  failure  to  pay  either 
one  of  said  notes  the  whole  mortgage  in- 
debtedness Bbould  become  due  and  payable, 
and  the  mortgage  should  be  foreclosed,  and 
that  In  this  respect  the  sbld  mortgage  de- 
parted from  the  agreement  and  upderstaiid- 
ing  between  the  complainant  and  the  de- 
fendants; that  the  complainant  was  entitled 
to  the  benefit  of  the  proceeds  arising  from 
the  foreclosure  of  said  mortgage,  or  from  any 
fund  realized  from  the  property  described  in 
said  mortgage,  and  has  the  right  to  have  It 
applied  for  his  benefit  on  such  two  notes 
on  which  he  Is  surety  In  preference  to  the 
note  on  which  he  Is  not  surety;  that  the  de- 
fendants have  received  out  of  the  proceeds 
of  such  mortgaged  property  a  sum  sufBclcnt 
to  liquidate  the  two  notes  which  he  signed 
as  surety,  and  that  he  ia  entitled  to  have 
snch  notes  canceled,  and  to  be  dlschai^^ed 
from  further  liability  on  account  of  his  said 
suretyship;  and  that  the  stipulation  contain- 
ed In  said  mortgage,  as  hereinabove  stated, 
providing  for  the  maturity  of  all  the  notes 
upon  default  being  made  in  the  payment  of 
any  one  of  them,  was  without  the  knowledge 
or  conseDt  of  the  complainant.  The  prayer 
of  the  bill  was  that  a  reference  be  taken  be- 
fore the  register  to  ascertain  what  bad  been 
received  by  the  defendants  on  account  of 
the  foreclosure  and  sale  of  the  mortgage,  or 
any  sum  specifically  received  on  the  resale  of 
the  property,  "and  that  the  amount  so  as- 
certained may  be,  by  the  order  and  decree 
of  this  court,  applied  for  the  benefit  of  com- 
plainant as  said  surety  on  said  notes  afore- 
said, and  that.  If  the  amount  be  sufficient, 
the  same  may  be  canceled,  and  that  the  judg- 
ment obtained  thereon  against  this  complain- 
ant may  also  be  adjudged  and  decreed  to  be 
satisfied,  and,  If  s^ld  sum  should  be  less 
than  amount  necessary  to  satisfy  said  notes 
and  said  Judgment,  the  same  may  be  appl'.ed 
to  the  exclusive  credit  of  this  complainant 
pro  tanto  on  said  notes  on  which  he  is  sure- 
ty, and  the  same  may  be  satisfied  to  that 
extrat."  It  was  also  prayed  that  said  Judg- 
ment against  the  complainant  be  marked 


"Satisfied"  and  canceled.  The  defendants  de- 
murred to  the  blU,  end  jnrayed  to  dismiss  the 
same  for  the  want  of  equity.  Upon  the  sub- 
mission of  the  cause  upon  the  demurrer  and 
motion  the  court  rendered  a  decree  sustain- 
ing the  demurrer  and  motion,  and  ordered 
the  bill  dismissed.  Fr<«n  this  decree  the  com- 
plainant appeals,  and  assigns  the  rendition 
thereof  as  error. 

F.  A.  Boetick,  for  appellant  J.  B.  Tally 
and  Martin  &  Bonldin,  for  appellees. 

TT80N,  J.  The  bill  in  this  cause  presents 
two  theories  upon  which  the  complainant  re- 
lies to  have  the  two  notes  which  he  executed 
as  surety  for  the  mortgagor,  and  upon  which 
Judgment  was  recovered  against  him  hefnre 
the  sale  under  the  power  contained  In  the 
mortgage  was  had,  satisfied  and  discharged. 
The  first  of  these  proceeds  upon  the  aver- 
ment that  the  terms  of  the  mortgage,  to 
which  he  Is  not  a  party,  are  not  In  accord- 
ance with  the  understanding  had  with  him 
by  which  he  agreed  to  become  bound  as 
surety.  This  phase  of  the  case,  however,  is 
not  Insisted  upon  In  argument.  The  other 
phase  of  the  bill  presents  a  case  for  equita- 
ble relief,  not  to  the  extent  of  having  the  en- 
tire proceeds  derived  from  the  sale  tmder  the 
mortgage  applied  to  a  release  or  satisfaction 
of  the  Judgment,  but  only  pro  rata.  By  the 
terms  of  the  mortgage,  upon  default  In  the 
payment  of  the  first  maturing  note,  upon 
which  complainant  was  surety,  the  whole 
mortgage  debt,  Including  the  other  one  uiK>a 
which  he  was  surety  as  well  as  the  two 
notes  executed  by  the  mortgagor  alone,  be- 
came due  and  payable.  In  short  the  default 
at  maturity  of  the  first  maturhig  nqte  ma- 
tured the  other  three,  thereby  destroylns:  uU 
priority  In  the  distribution  of  the  proceeds  of 
the  sale  of  one  note  over  another.  2  Ji>nf>s, 
Mortg.  S  1703;  also  sections  1179-1183. 
Again,  the  mortgage  conferring  no  authority 
upon  the  mortgagees  to  apply  the  proceeds 
of  the  sate  of  the  mortgaged  property  to 
the  payment  of  any  note  or  notes  to  the  ex- 
clusion of  the  others,  the  law  applied  the 
proceeds  to  the  entire  debt  secured  by  the 
mortgage.  This  being  true,  the  complainant, 
as  surety,  has  the  right  to  have  the  proc(H.>ds 
of  the  sale  ($1,C00)  applied  In  Just  propartloiis 
to  the  discharge  of  that  portion  of  the  debt 
for  which  he  Is  bound.  Fielder  v.  Varner.  45 
Ala.  42Q',  Bank  v.  Moore  (N.  Y.)  20  N.  B. 
3S7,  8  L.  B.  A.  302,  8  Am.  St  Rep.  776  ;  2 
Jones,  Mortg.  (5th  Ed.)  S  1706. 

It  Is  scarcely  necessary.  In  conclusion,  to 
say  that,  under  no  possible  aspect  of  the 
case  Is  the  complainant  and,  for  that  mat- 
ter, can  never  become,  entitled  to  have  the 
proceeds  of  the  sale  to  Smith  by  the  respond- 
ents, as  purchasers,  applied  to  a  discharge 
of  his  liability  to  them.  The  decree  of  the 
court  dismissing  the  bill  for  want  of  (>qulty 
Is  reversed,  and  a  decree  will  be  hen  entci'ed 
overruling  the  motion. 

Reversed  and  rendered. 
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EVANS  T,  SOUTHERN  RT.  CO. 
^Supreme  Court  at  idsbmiDft.    May  21,  1902.) 

RAILR0AD-4>BirCINa  RIGHT  OF  WAT— KILL- 
ING STOCK— ACTION— COMPX<AINT  —  MISJOIN- 
DER—BTATUTB  OP  TRAUDS— APPEAL— BILL 
OP  EXCEPTIONS. 

1.  A  count  hi  B  complaint  chargiug  that  de- 
fendant railroad  company  negligently  ran  over 
plaintifiTs  hogs,  being  in  case,  cauuot  be  join- 
ed with  a  count  in  assumpsit,  charging  that 
the  hogs  were  killed  by  defendant's  train 
through  the  failure  of  defendant  to  comply 
with  a  contract  with  plaintiff  requirinf  defend- 
ant to  fence  iti  track  and  maintain  cattle 
guarda. 

2.  An  Bgrennent  by  a  railroad  company  with 
a  laudowner  to  fence  its  ti^t  of  way  and  con- 
struct cattle  guards,  in  consideration  of  a  grant 
of  such  right  of  way,  renders  the  company 
prima  facie  liable  for  the  kilting  of  stock  of 
the  landowner  altering  the  track  by  reason  of 
the  failnre  of  the  company  to  maintain  such 
fence  and  cattle  guards. 

3.  A  complaint  which  charges  the  killing  of 
hogs  hy  a  railroad  company  as  a  result  of  a 
breach  of  a  contract  to  maintain  tmces  and 
cattle  guards  Is  not  snbject  to  denutrrer,  in 
failing  to  allege  when  the  contract  was  first 
broken,  as  such  contract  is  continuing,  and 
breaches  may  be  several  and  continuous. 

4.  The  failure  of  such  complaint  to  allege 
that  the  contract  was  in  writing  does  not  ren- 
der it  subject  to  demurrer,  though  the  contract 
is  obnoxious  to  the  statute  of  frauds  if  oral, 
but  such  objection  can  only  be  raised  by  plea. 

5.  Minute  entries  reciting  exceptions  to  rul- 
ings on  motions  are  not  sufflcieut  proof  of  such 
exceptions  to  authorize  a  consideration  of  such 
rnlinifs  on  appeal,  but  such  exceptioas  most 
be  shown  by  bills  of  exceptions. 

Tyson,  J.,  dissenting  in  part. 

Appeal  from  circuit  court,  Hale  county; 
John  Moore,  Judge. 

Action  by  A.  P.  Evans  against  the  Southern 
Railway  Company  for  stock  killed  by  defend- 
ant company.  From  a  ]udgm«it  for  defend- 
ant, plaintiff  appeals.  Reversed. 

'Ubia  was  an  action  brought  by  the  appel- 
lant, A.  P.  Evans,  a^lnst  the  appellee,  the 
Southern  Railway  Company.  The  suit  was 
originally  commenced  In  a  Justice  of  the  peace 
court,  and  was  carried  by  appeal  to  the  cir- 
cuit court.  In  tbB  drcoit  court  the  plahiUff 
filed  a  complaint  ctmtalnlng  two  counts.  In 
the  first  count  the  plaintiff  sought  to  recora 
the  sum  of  $80  tor  the  kllUng  of  two  hogs 
by  a  train  operated  on  the  defendant's  rail- 
road track,  and  averred  in  said  count  that 
tlie  defendant  "so  negligently  operated  said 
locomotive  and  train  of  cars  attached  thereto 
that  In  consequence  of  tlie  negllgenpe  of  the 
defendant,  Its  agents,  servants,  or  employes, 
two  fa':gB  of  the  plaintiff  were  run  over"  by 
said  locomotive  or  train  of  cars  and  were 
killed.  In  the  second  count,  after  averring 
that  the  plalntUTs  two  hogs  were  run  oyer 
and  killed  by  a  train  of  cars  operated  on  the 
defradanfs  track,  the  plaintiff  then  averred 
as  follows:  "That  the  defendant  had  con- 
tracted with  him  In  construction  of  a  right  of 
way  ttirough  and  over  this  plaintiffs  land, 
that  they  would  keep  said  railroad  fences  on 
both  Bides  through  plalntUTs  land,  and  keep 
and  maintain  cattle  guards  at  the  boundary 


of  plaintiff's  land;  and  plaintiff  arm  that 
defMulant  did  construct  such  fences  and  cat- 
tle guards;  bat  that  the  defendant  negligent- 
ly and  carelessly  allowed  the  sold  traces  and 
cattle  guards  to  get  oat  of  repair  or  become 
destroyed.  And  plaintiff  avers  that,  by  rea- 
son of  such  negligence  and  failure  of  duty  on 
the  part  of  defendant,  cflalntUTs  bogs  entered 
upon  the  right  of  way  and  railroad  track  of 
defendant"  The  defendant  demurred  to  this 
complaint  upon  the  ground  that  there  was  a 
misjoinder  of  counts.  In  that  count  No.  1  was 
ex  delicto^  and  count  Mou  2  was  ex  contractu. 
This  demurrer  was  sustained.  After  the  de- 
murrer to  the  complaint  containing  the  two 
counts  was  sustained,  the  plalntlfl  filed  an- 
other connt,  numboed  8^  in  which  be  aver- 
red the  <q)eratIon  by  the  defendant  of  a  trahi 
of  cars  along  its  road,  and  that  said  train  of 
cars  80  operated  by  the  defendant  ran  oyw 
and  killed  the  two  hogs  belonging  to  the 
plaintiff.  The  third  count  of  the  complaint 
then  continued  as  follows:  "And  plaintiff 
avers  that  the  defendant  had  contracted  with 
him,  to  wit,  January  1,  1876,  In  consideration 
of  a  tight  of  way  through  and  over  the  plain- 
tiff's land,  that  It  would  keep  Its  said  rail- 
road track  fenced  on  both  sides  through  plaln- 
tUTs land,  and  to  keep  and  maintain  cattle 
guards  at  both  ends  or  boundaries.  And 
plaintiff  avers  that  defendant  did  construct 
such  fences  and  cattle  guards  In  consideration 
Of  the  grant  of  the  right  of  way  l^^  plaintiff 
to  defendant  over  plaintiffs  tends,  but  that 
the  defendant  prior  to  October  25,  1898,  fail- 
ed and  refused  to  keep  the  same  In  rq;>alr,  and 
that,  by  reason  of  such  failure  and  refusal  to 
do  and  perform  what  they  had  contracted  to 
do,  two  bogs  of  defendant  entered  npon  the 
right  of  way  of  defendant,  and  were  kUled 
by  defendant's  engine  and  cars,  to  the  dam- 
age of  plaintiff  ¥30."  The  defendant  demur- 
red to  this  comxdatet  npm  the  following 
grounds:  "(1)  Because  said  count  falls  to  al- 
lege where  said  contract  was  mad&   0)  Be- 
cause said  cotmt  falls  to  allege  wheth«  said 
contract  was  In  writing.    (3)  Because  said 
count  falls  to  allege  when  said  contract  wsa 
broken  by  defendant.  (4)  Because  said  count 
fans  to  state  any  cause  of  action  agalnat 
defendant.  (5)  Because  said  plaintiff  In  said 
count  does  not  claim  damages  for  a  teeach 
of  said  alleged  contract,  but  claims  damages 
for  the  killing  of  two  hogs,  and  fails  to 
state  X  allege  any  facts  that  would  entitle 
the  plaintiff  to  recover  in  this  action."  This 
demurrer  was  sustained.  Thereupon  the  de- 
fendant filed  another  count  of  the  complaint, 
numbered  4.  Upun  the  objection  to  the  filing 
of  the  count  No.  4,  and  a  motlMi  by  defendant 
to  strike  the  same  from  the  file,  the  court  sus- 
tained said  objection,  add  granted  said  mo- 
tion,   niereupon  the  plaintiff  declining  to 
plead  further.  Judgment  was  rradered  for  the 
defendant  The  Judgment  entry  contains  sev- 
eral rulings  upon  motions  made  by  the  de- 
fendant, and  to  which  rulings  the  plaintiff 
separately  excepted.  There  Is  no  bill  of  excep- 
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tlona  set  out  In  the  traoscrlpt.  The  plaintiff 
appeals,  and  assigns  as  error  tlie  several  ml- 
lugs  of  the  trial  court  upon  tbe  pleadings. 

Tluw.  B.  Knlfflit,  for  appeUant  F.  Ll  Pet- 
tna  and  A.  M.  Tunstall.  for  appellee^ 

SHABPE,  J.  Count  1  of  tbe  complaint  flrst 
filed  in  tbe  circuit  court  was  In  case,  and 
count  2  was  in  aBsnmpsIt.  Those  counts  were 
Impropttly  j(dned.  M<»tIs  t.  Bank,  122  Ala. 
£80^  26  South.  400,  82  Am.  St  Rep.  95. 

Connl  3  was  not  subject  to  the  demurrer. 
An  agreement  br  a  railroad  company  with  a 
landowner  to  build  and  maintain  fences  and 
cattle  guards  in  consideration  of  his  grant 
of  a  right  of  way  is  prima  fade  binding  on 
the  company  to  pay  the  landowner  (tx  In- 
juries to  his  animals  entnlng  on  the  track 
In  consequence  of  the  company's  fault  In  fall- 
ing to  maintain  fences  In  accordance  with  the 
terms  of  the  contract.  Railway  Go.  v. 
Barnes,  lie  Ind.  126^  IS  N.  E.  459;  Railway 
Co.  T.  Sumner  (Ind.  Sup.)  6  N.  E.  404,  55  Am. 
Rep.  710;  Railroad  Co.  t.  Kenney,  82  Ky. 
164. 

While  sueli  a  omtrsct  is  continuing,  breach- 
es of  It  may  be  seTeral  and  -  continuona. 
Phelps  T.  New  Havoi  A  Northampton  Co.,  43 
Conn.  468.  It  Is  thertfore  unnecessary  for  a 
ewnplalnt,  in  declaring  on  the  contract,  to 
arar  when  the  ctmtract  was  flrst  broken. 

If  the  contract  was  not  in  writing,  and  is 
for  that  reason  obnoxious  to  the  statute  of 
frauds,  the  objection  is  matter  for  plea,  and 
not  for  demurrer.  Btronse  t.  rating,  110  Ala, 
132.  20  South.  123. 

Recitals  in  the  minute  entries  are  not  prop- 
erldmce  on  appeal  that  exceptions  were 
taken  to  rulings  on  the  several  motions  as- 
signed for  errw,  and,  there  being  no  bill  of 
ecceptlcMis,  those  assignments  are  without 
support. 

Reversed  and  remanded. 

TYSON.  J.,  concurs  in  the  result,  but  dis- 
sents as  to  tbe  flrst  p:>lnt;  being  of  the  opin- 
ion that  count  2  la  In  case,  and  that  there 
was  no  mlqjolnder.  White  r.  Lery,  91  Ala. 
179,  8  South.  96B:  Bank  t.  Jeffries,  13  Ala. 
191. 


WHITE  T.  STATE. 
<Supreme  Conrt  of  Alabams.    May  22.  1902.) 

BOMIdDK— SVIDBNCS— CONTBSSIONS-BXPBRT 
TBSTIUONY  —  QUALIFICATION  OF  EXPERT  — 
QUESTION  FOR  TRIAL  COURT— RE  AS  ON  ABLE 
I>OCBT-<:SRTAINTY  OF  OUILT. 

1.  On  a  iffOsecntiOQ  for  murder,  tibs  qnestlou 
whether  a  witness  is  an  expert,  and  competent 
to  give  his  opinion  as  to  whether  certain  stains 
are  those  of  blood.  Is  one  addressed  to  the 
Aacretlon  of  tbe  trial  conrt, 

2.  Code.  I  4333,  enacts  that  a  Jndgment  of 
couTiction  shall  not  be  reversed  because  of 
error  in  the  record,  where  the  conrt  Is  satis- 
fied that  no  injury  resulted  to  defendant. 
Held,  that  where,  on  appeal  from  a  conviction 
of  murder,  it  does  not  appear  what  tbe  pE<^ 
•dactiou  of  a  baudle  of  clothing  foaod  at  the 


house  of  a  codefeudant  bad  to  do  irith  the 

c-iise,  and  it  is  shown  that  the  court,  at  the 
request  of  the  solicitor,  had  the  bundle  laid 
where  the  jary  could  see  it.  hut  it  does  iiot 
appear  that  the  handle  was  opened,  or  its  con- 
tents exhibited  to  the  Jury,  there  was  uo  cause 
for  reversal,  since  no  injury  conld  have  re- 
sulted Co  the  defendant  from  what  was  done. 

3.  On  a  prosecution  for  murder,  tbe  value 
of  the  opinion  of  an  expert  that  certain  stains 
are  those  of  blood  is  a  question  for  tbe  Jury 
in  couoection  with  all  the  evidence. 

4.  On  a  prosecation  for  murder  a  witness 
testified  that,  seeing  accused  in  jail  while  he 
was  beini;  held  for  trial,  be  asked  him  what 
made  him  do  that,  in  reply  to  which  he  made 
certain  incriminating  statementB.  Held,  that 
the  statements  were  {wooerly  admitted,  though 
he  was  under  arrest,  and  tbe  question  assumed 
his  guilt. 

5.  On  a  criminal  prosecution  it  was  proper  to 
refuse  to  charge;  thiit  the  jury  must  nud  from 
the  circumstances  relied  on  in  order  to  couTict 
that  there  was  no  other  possible  or  resstmable 
coaclasion  to  be  reached  but  that  of  defend- 
ant's guilt,  absence  of  reasonable  doubt  of 
gnilt  being  all  that  can  be  required. 

6.  Where,  on  a  prosecutiou  for  murder,  the 
evideuce  tended  to  show  that  defendant  aud 
another  acted  in  concert  in  effecting  the  death, 
and  tliat,  while  accused  may  not  have  struck 
the  blow,  he  aided  and  abetted,  it  was  proper 
to  refuse  to  charge  that,  no  matter  how  strong 
the  circumstances  might  he,  if  they  could  be 
reconciled  with  the  theory  thnt  some  other  per- 
son did  the  killing  charged  against  the  defend- 
ant, defendant's  guilt  was  not  established  bsr 
the  measure  of  proof  required. 

7.  Ou  a  criminal  prosecution  it  is  not  error 
to  refuse  a  charge  having  no  other  office  than 
to  refute  aivumenta  of  the  prMecoting  officer. 

Appeal  from  circuit  court  Jackson  county: 
A.  H.  Alston,  Judge, 

Sam  White  was  convicted  of  murder,  and 
he  appeals.  Affirined. 

The  appellant  Sam  White  waa  Jointly  In- 
dicted with  one  Florence  Kimbrough  for  tbe 
murder  of  Mary  WllilamB,  was  tried  sepa- 
rately, aud  waa  convicted,  of  murder  In  the 
first  degree  and  sentenced  to  the  penitentiary 
for  life. 

When  the  case  waa  called  for  trial,  tbe  de- 
fendant moved  the  court  to  quash  the  venire 
served  upon  him,  upon  the  ground  that  one 
0.  Knight,  whose  name  was  ou  tbe  list  of  Ju- 
rors served  on  the  defendant  for  bis  trial  in 
this  case,  was  excused  by  tbe  court  from 
serving  on  the  Jury;  that  he  was  so  excused 
without  the  knowledge  or  consent  of  the  de- 
fendant; that  the  ground  for  excusing  him 
was  that  he  had  served  as  a  Juror  in  a  Jus- 
tice of  the  peace  court  within  12  mouths,  but 
that  said  Knight  came  to  court  and  offered 
to  serve  as  a  Juror  dtuing  the  week  defend- 
ant was  tried,  but  was  excused  by  the  court 
without  legal  cause  or  excuse  therefor;  and 
that  the  defendant  was  deprived  of  tbe  right 
to  pass  upon  said  Knight  as  a  Juror  on  his 
trial.  The  facts  as  stated  In  the  motion  were 
admitted  to  be  true.  The  court  overruled  tbe 
objection  and  the  defendant  duly  excepted. 
Tbe  foots  of  the  case  necessary  to  an  under* 
standing  of  the  decisiott  on  tbe  present  ap> 
peal  are  sufliclently  stated  in  the  opinion. 

The  defendant  requested  the  court  to  give 
to  tbe  Jury  tbe  following  written  charges,  and 
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separately  excepted  to  the  court's  refusal  tA 
give  each  of  them  as  asked:  (6)  "The  Jury 
must  lind  from  the  circumstances  relied  on 
in  this  case.  In  order  to  convict,  that  there  Is 
Qo  other  possible  or  reasonable  conclusion  to 
he  reached,  hut  that  of  defendant's  guilt, 
and  If  you  do  not  so  find,  then  the  state  has 
failed  to  make  oat  a  case,  and  it  Is  your  du- 
ty to  acquit  the  defendant."  (11)  "The  court 
charges  you,  gentlemen,  that  no  matter  how 
strong  the  circumstances  may  be  In  this  case. 
If  they  can  he  reconciled  with  the  theory, 
that  some  other  person  did  the  killing  char- 
ged against  the  defendant,  then  defendant's 
guilt  Is  not  established  by  that  full  measure 
of  proof  required  hy  law,  and  the  Jury  shonld 
acquit  him."  (18)  "The  uncontroverted  tes- 
timony In  this  case  is  that  Mary  Williams 
asked  the  defendant  to  go  with  her  from  the 
place  where  White  overtook  the  deceased,  to 
the  house  where  the  body  of  deceased  was 
foaud." 

Tate  &  Walker,  for  appellant.  Ohas.  G. 
Brown,  Atty.  Gen.,  and  John  F,  Proctor,  for 
the  State. 

HARALSON,  J.  There  was  no  error  In 
overruling  the  defendant's  motion  to  quash 
the  venire,  based  on  the  ground  that  the 
court  had,  without  defendant's  consent,  ex- 
cused a 'juror  whose  name  was  on  the  list 
served  on  him  for  his  trial.  It  Is  shown  that 
no  such  gi-ound  existed. 

AVhat  the  production  of  the  bundle  of 
clothing  found  at  the  bouse  of  Klmbrough, 
a  codefendant  not  here  on  trial,  had  to  do 
with  the  case  Is  not  made  to  appear.  The 
court,  at  the  request  of  the  solicitor,  had  the 
bundle  produced,  and  it  was  laid  where  the 
Jury  could  see  It, -but  it  does  not  appear  that 
the  bundle  was  opened  or  its  contents  ex- 
hibited to  the  Jury.  No  possible  Injury  could 
have  resulted  to  the  defendant  from  what 
was  done.  Code,  |  4333.  It  may  be  presum- 
ed, the  bundle  was  produced  for  its  contents 
to  be  used.  If  in  the  progress  of  the  trial,  It 
was  shown  to  be  proper  to  do  so,  whldi  was 
not  done. 

Dr.  Boyd  was  examined  as  a  witness  for 
the  state,  and  testified,  that  he  had  been 
practicing  medicine  for  about  two  years,  and 
was  a  county  physician;  that  he  had  con- 
siderable experience  in  examining  blood  spots 
and  had  examined  the  defendant's  leggings 
with  a  low-power  lens;  that  he  went  with 
the  coroner's  Jury  on  the  morning  the  dead 
woman  was  found,  and  was  asked  hy  the 
solicitor  what  he  found  on  the  defendant's 
leggings.  He  answered,  that  he  found  some 
stains  on  them  that  looked  Uke  blood;  that 
he  made  no  microscopical  examination  of  the 
stains,  and  could  not  swear  positively  thai 
It  was  blood— could  only  swear  that  these 
stains  looked  like  blood.  The  leggings  were 
introduced  in  evidence  by  the  defendant 
The  defendant  when  said  question  waa  pro- 
pounded to  the  witness,  objected  to  It  be- 


cause it  was  not  shown  that  the  witness  had 
the  knowledge  to  qualify  him  to  testify  as 
an  expert;  that  It  was  not  shown  that  he  had 
made  the  proper  examination  to  enable  him 
to  testify  as  to  what  was  on  defendant's  leg- 
gings, and  because  such  testimony  was  im- 
material and  Inadmissible,  and  he  moved  to 
exclude  the  answers  on  the  same  grounds, 
but  his  objections  were  overruled.  Whether 
he  was  an  expert  or  not,  and  competent  to 
express  the  opinion  he  did  as  to  these  stains, 
was  a  matter  addressed  to  the  discretion  of 
the  court,  and  the  province  of  the  court  to 
determine.  He  gave  It  as  his  opinion,  based 
on  his  experience  in  examining  blood  spots, 
that  they  looked  like  the  stains  of  blood. 
The  force  and  value  of  this  opinion,  was 
open  to  be  combated  by  other  proof,  that 
the  opinion  was  worthless,  and  its  value  was 
for  the  Jury  to  determine,  In  connection  with 
all  the  evidence.  Insurance  Co.  v.  Stephens, 
51  Ala.  123;  Walker  v.  State,  58  Ala.  393; 
Railroad  Co.  v.  Sandlln,  12S  Ala.  591,  28 
South.  40. 

This  witness  was  asked  by  the  solicitor.  If 
defendant  had  made  a  statement  to  him  con- 
cerning the  homicide;  how  and  hy  whom  it 
was  done,  and  witness  answered  that  he  had 
made  such  a  statement  Upon  objection  by 
defendant  to  the  witness  making  the  state- 
ment to  the  Jury,  the  court  ordered  the  Jury 
to  retire,  which  they  did.  The  court  then 
asked  the  witness.  If  he  had  made  any  prom- 
ise or  threats  to  defendant  to  induce  him  to 
make  a  statement,  to  which  witness  replied 
that  he  had  not;  that  being  county  physi- 
cian, he  was  at  the  Jail  to  visit  a  sick  prison- 
er, and  while  there  he  saw  defendant  and  in- 
quired of  him,  bow  he  was  getting  along, 
and  how  his  troubles  were  serving  bim,  and 
he  replied,  he  was  getting  along  very  well; 
that  he  then  asked  bim,  what  made  him  do 
that,  when  defendant  replied,  that  he  was 
not  guilty,  did  not  kill  the  woman  and  did 
not  have  anything  to  do  with  it  Without 
more,  he  said,  "I  will  tell  you  how  It  was," 
and  proceeded  to  make  the  statement  which 
the  witness  detailed  to  the  court,  such  as  la 
set  out  in  the  transcript  and  which,  upon 
return  of  the  Jury  to  the  court  room,  the 
court  allowed  to  be  repeated  to  them  by  the 
witness  as  evidence  In  the  cause. 

This  evidence,  which  tended  to  implicate 
defendant  as  a  guilty  party  In  the  homicide, 
was  properly  admitted.  The  fact  that  be 
was  under  arrest  and  that  he  made  the 
statement  to  the  witness  In  answer  to  a 
question  that  assumed  his  guilt  did  not  ren- 
der It  Inadmissible  as  an  admission  or  con- 
fession. Carroll  v.  State,  23  Ala.  28,  58  Am. 
Dgc.  2S2;  Redd  v.  State,  68  Ala.  492;  Miller 
V.  State,  40  Ala.  54;  McQueen  t.  State,  M 
Ala.  50,  10  South.  438. 

The  sixth  charge  was  properly  refused. 
In  order  to  convict,  the  law  does  not  require 
that  there  can  be  no  other  possible  conclusion 
to  be  reached  but  that  of  defendant's  guilt 
Reasonable  doubt  of  guilt  is  all  that  can  be 
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required  for  an  acquittal.  Scott  r.  State.  06 
Ala.  20.  U  Sootb.  m;  Karr  t.  State,  100 
Ala.  1,  17  Sontb.  828. 

Charge  11  waa  properly  refused,  wben  con- 
strued with  reference  to  the  evid^ce.  Tbe 
tendencies  of  tbe  evidence  were,  that  the  de- 
fendant and  Florence  Klmbrough  acted  in 
concert  In  effecting  tbe  death  of  deceased, 
and  while  Kimbrougb  may  have  strnck  tbe 
blow  that  killed  b^,  that  defendant  was  im- 
plicated In  the  matter  and  aided  and  abetted 
therein.  Pickens  v.  State,  116  Ala.  48.  51.  22 
South.  551. 

Charge  IS  was  Improper.  The  confessed 
purpose  of  the  charge  was  to  refute  some  re- 
maiiis  of  the  solicitor  In  his  closing  argu- 
ment; and  It  la  not  error  In  tbe  court  to  re- 
fnse  a  charge  having  no  other  purpose  than 
to  respond  to  or  offset  arguments  made  be- 
fore the  Jury  by  the  prosecuting  officer. 
MItcfaeU  V.  State  (Ala.)  80  South.  849. 

Let  tbe  Judgment  and  sentence  below  be 
affirmed. 

Affirmed. 


JIMMERSON  V.  STATBL 
rSnpreme  Court  of  Alabama.   May  22,  1902.) 

HOUICIDB  —  SELF-DEFBNaB  —  BBASONABLB 
DOUBT  —  BVIDBNCB  —  CHARACTBR  OF  DB- 
CBASBD— FORMBR  D I FFICULTIBS  —  INSTRUC- 
TIONS—DRAWING  JURY. 

1.  The  fAi\ra  coDtalniDs  tbe  uames  of  per- 
soua  composmt;  two  Bpeclal  venires  ou  trial  of 
defendant  for  homicioe  were  returned  to  the 
jniT  box  after  such  venires  were  quashed. 
A«M  not  to  anthorlEe  the  quashing  of  a  Bubso- 
quent  venire  drawu  from  such  box,  where  none 
of  th-^  perBOus  thereon  were  drawn  on  such 
otber  veuires. 

2.  S?idence.  on  a  trial  for  homicide,  as  to 
difflcnitles  between  deceased  and  defendant,  oe- 
corring  more  than  two  months  before  the  homi- 
cide which  has  no  immediate  connection  with 
the  homicide,  and  sheds  no  legitimate  light 
thereon,  is  not  admissible  on  behalf  of  defend- 
ant, as  SQch  difficulties  neither  Justify  nor 
palHate  the  bomklde. 

3.  The  defoidant,  against  whom  deceased  Is 
clamed  to  have  made  threats,  may  be  asked 
on  cross-examination  If  he  had  not  beard,  prior 
to  tbe  killing,  that  deceased  was  going  to  leave 
tbe  neighborhood,  as  tendiag  to  show  that  de- 
ceased did  not  intend  to  execute  his  threats, 
and  the  desire  of  defendant  to  kill  deceased 
before  tbe  latter  left. 

4.  When  defeudaut  introduces  no  evidence 
of  the  bad  charact»  of  deceased,  evidence  of 
his  threats  to  kill  defendant,  and  that  deceased 
had  illicit  interconrse  with  defmdant's  wife, 
does  not  entitle  the  state  to  show  tbe  good 
diaracter  of  deceased. 

5.  When  defendant  testifies  thst  he  had 
sworn  oat  a  warrant  against  deceased  prior  to 
the  homidde,  and  that  deceased  was  placed 
under  bonds  to  appear  before  the  grand  ]ary, 
erideuce  that  defendant  so  acted  under  advice 
of  counsel  Is  inadmissible. 

6.  An  instruction  that  "a  doubt  to  acquit 
the  defendant  must  be  actual  and  substautial, 
not  mere  posriUIity  or  specnlation,  not  a  mere 
pos^bllity  or  posKble  doubt,  because  every- 
thing relating  to  human  affairs  and  depending 
on  moral  evidence  is  open  to  some  possible  or 
bosginary  doubt,"  Is  not  erroneous. 

7.  A  requested  instruction  that.  If  there  ex- 
isted tai  the  mind  of  defendant,  wben  he  fired 
tlia  fatal  shot,  a  reasonable  amrehenskn  of 


Imminent  dsuger  to  bis  life  or  Umb,  he  wsa 

authorized  in  killing  deceased.  If  defeudant 
was  not  in  fault  in  orlnging  on  the  ^fflculty, 
is  erroneous. 

8.  A  requested  Instruction  that  defendant 
must  be  acquitted  if  a  single  juror  has  a  rea- 
Bouable  doubt  of  bis  guilt  arising  from  the 
evldeuce  Is  erroneous. 

0.  A  requested  instruction  In  bomldde  tiiat 
"a  reasonable  doubt  is  a  doubt  growing  up 
out  of  all  tbe  evidence  In  tbe  case  for  which 
yon  can  give  a  reason"  is  erroneous. 

10.  Mere  apprehension  of  immiuent  danger, 
caused  by  demonstrations  of  tbe  deceased,  or 
by  threats,  coupled  with  his  acbi  or  declara- 
tions, is  not  sufficient  to  justify  a  homicide. 

11.  An  instruction  as  to  self-defense  which 
ignores  the  doctrine  of  escape  is  erroneous. 

12.  A  requested  instruction  that  defendant 
cannot  be  convicted  if  the  drcumstances  were 
such  as  to  create  In  the  mind  of  a  reasonable 
man  a  bdief  that  he  was  In  Imminent  danger 
of  life  or  of  great  bodily  harm,  and  conld  not 
flee  without  adding  to  his  danger,  is  erroneous 
in  failing  to  hypothesize  the  reasonable  belief 
of  defendant  that  he  was  in  imminent  danger. 

13.  The  defendant  requested  an  iustrnctlon 
that,  to  justify  the  defendant  ou  the  ground  of 
self-defense,  it  was  -not  necessary  that  the  dan- 
ger from  the  deceased  should  have  been  an  ac- 
tual or  real  danger,  but  such  as  would  induce 
a  reasonable  person  in  the  defendsnt's  position 
to  iielieve  that  be  was  in  Imminent  danger  of 
great  bodily  harm  under  such  sppearaoL'e  that 
defendant  would  not  be  held  accountable^ 
thougli  it  should  afterwards  appear  that  he  was 
in  no  actual  peril.  The  rule  of  law  in  such 
case  Is  this:  What  would  a  reasonable  person, 
a  person  of  ordinary  caution,  judgment,  and 
observation,  in  the  position  of  the  defendant, 
knowing  wnat  he  knew  and  seeing  what  be 
saw,  suppose  from  the  sitnation  and  the  snr- 
roundings?  Beld,  that  such  instruction  waa 
argummtative  and  misleading,  ignoring  the 
doctrine  of  retreat,  and  failing  to  hypottiesize 
the  reasonable  belief  of  defeudant  that  he  was 
in  perlL 

Appeal  from  circuit  court,  Barbour  county; 

A.  A.  Evans.  Judge. 

Joe  Jimmerson  waa  convicted  of  murder, 
and  he  appeals.  Reversed. 

The  appellant  In  this  case,  Joe  Jimmerson, 
was  Indicted  and  tried  for  the  murder  of  Ed 
Searcy,  was  convicted  of  murder  in  the  sec- 
ond degree,  and  sentenced  to  tbe  penitentiary 
for  20  years. 

The  trial  of  the  case  was  had  at  tbe  fall 
term  of  the  <drcoit  court  Tbe  defendant 
made  a  motion  to  quash  the  venire  drawn 
and  served  upon  him  for  the  trial  of  the 
cause  upon  the  ground  that  at  the  preceding 
spring  term  of  the  circuit  court  several  ve- 
nires bad  been  drawn  ttom  the  Jury  box  of 
the  county  to  try  tilie  defendant  and  also  to 
try  other  murder  cases.  That  after  drawing 
the  names  of  the  Jurors  from  the  Jnry  box 
who  were  to  consUtnte  the  special  venires, 
the  court  idaced  In  tbe  Jury  box  the  names 
of  tbe  persons  eo  drawn  on  said  spedal  ve- 
nires and  that  the  special  venire  drawn  tcr 
tbe  present  trial  of  tbe  defendant  was  drawn 
from  the  Jury  box  after  tbe  names  on  the 
former  special  venires  bad  been  restored  and 
returned  to  such  Jury  box.  In  connection 
with  this  motion  the  following  facts:  At  the 
spring  term,  1901,  the  court  drew  from  said 
box  two  Juries  to  try  defendant  at  that  term 
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of  tbe  court  He  also  drew  from  satd  box 
at  said  spriDg  term  two  other  Juries  to  try 
murder  cases.  Both  the  venires  to  try  de- 
fendant at  that  term  were  quashed.  AU 
four  of  the  juries,  or  the  names  of  the  per- 
sons thus  drawn  as  juries,  being  written  on 
Edlps  of  paper,  were  by  the  court  Immediate- 
ly after  each  drawing  folded  up  and  returned 
to  tbe  jury  box.  These  slips  of  paper  with 
the  names  of  the  jurors  were  mixed  and  min- 
gled with  tbe  other  names  in  the  trax  and  be- 
came a  part  of  the  contents  of  tbe  box;  In 
fact,  they  occupied  the  same  position  In  tbe 
box  as  they  did  before  they  were  drawn  out 
The  admission  made  by  tbe  defendant  in 
reference  to  tbe  motions  Is  copied  in  the 
opinion.  The  motion  to  quash  tbe  venire 
was  overruled. 

It  was  shown  by  tbe  evidence  that  the 
killing  of  the  deceased  occurred  In  a  public 
road;  that  the  deceased  was  going  in  one 
direction  and  tbe  defendant  in  another,  when 
they  met  In  said  road.  There  was  a  conflict 
in  the  evidence  as  to  what  took  place  at  tbis 
meeting,  the  evidence  for  the  state  tending 
to  show  that  the  deceased  and  his  wife  were 
walking  along  the  public  road,  and  that  the 
defendant  was  approaching  them,-  carrying  a 
shotgun;  that  as  soon  as  the  defendant  was 
near  the  deceased,  he  lifted  bis  gun  to  his 
shoulder  and  fired  upon  him;  that  tbe  de- 
ceased turned  from  the  road  into  a  field  and 
tlie  defendant  followed  him  and  fired  two 
more  shots  at  him,  and  that  the  last  two 
shots  Inflicted  wounds  from  which  the  de- 
ceased died. 

The  evidence  for  the  defendant  tended  to 
show  that  as  defendant  was  going  along  the 
public  road  he  met  the  deceased  and  to  avoid 
a  dllHcuIty  changed  from  the  side  of  the  road 
to  prevent  meeting  deceased  and  deceased 
also  changed  so  as  to  put  himself  immediate- 
ly in  front  of  defendant  and  when  they  ap- 
proached to  within  a  short  distance,  deceased 
drew  from  bis  right-band  pants  pocket  a 
pistol  and  presented  and  tried  to  shoot  de- 
fendant but  his  pistol  falling  to  act  be  did 
not  shoot;  that  defendant  thereupon  shot 
twice  with  his  shotgun  loaded  with  small 
shot  No.  7;  that  neither  shot  struck  deceas- 
ed; that  thereupon  deceased  left  the  road, 
made  a  circuit  aronnd  the  adjacent  hlH,  and 
was  concealed  from  defendant  while  beyond 
the  bill;  that  defendant  did  not  follow  de- 
ceased, but  went  up  on  tbe  bank  where  he 
could  observe  deceased  and  guard  against 
his  approach,  and  when  be  got  to  tlie  top  of 
the  bank  he  observed  deceased  coming  from 
behind  the  stumps  toward  him  still  having 
the  pistol  and  trying  to  shoot  defendant; 
tbat  thereupon  defendant  fired  twice  and  de- 
ceased cringed  and  thus  received  tbe  load  in 
a  quartering  or  diagonal  direction  In  tbe 
back  and  leg  on  the  inside  of  the  leg;  that 
deceased  then  ran  east  and  fell,  and  defend- 
ant returned  to  the  road.  There  was  also 
evidence  for  the  defendant  tending  to  show 
that  the  deceased  had  Improper  and  Illicit  n- 


latlons  with  tbe  defendanlfs  vlfe.  The  other 
facts  of  the  case  necessary  to  an  understand- 
ing of  the  decision  on  the  present  appeal  are 
sufficiently  shown  In  the  opinion. 

Tbe  court  at  the  request  of  the  state  gave 
to  the  jury  the  following  written  charge: 
(1)  "The  court  charges  the  jury  that  a  doubt 
to  acquit  the  defendant,  must  be  actual  and 
substantial,  not  mere  possibility  or  specula- 
tion. It  Is  not  a  mere  possibility  or  possible 
doubt  because  everything  relating  to  human 
affairs  and  depending  upon  moral  evidence  Is 
open  to  some  possible  or  Imaginary  doubt." 
Tbe  defendant  duly  excepted  to  the  court's 
giving  this  charge,  and  also  separately  ex- 
cepted to  tbe  court's  refusal  to  g^ve  each  of 
the  following  written  charges  requested  by 
him:  {!)  "The  court  charges  the  jury  that  If 
they  believe  from  all  tbe  evidence  In  this 
case  tbat  there  existed  in  the  mind  of  the 
defendant  at  the  time  he  flred  the  fatal  shot 
a  reasonable  apprehension  of  imminent  dan- 
ger to  his  life  or  limb,  then  the  defendant 
could  lawfully  act  upon  ai)peatauces  and  kill 
the  deceased  If  the  defendant  was  without 
fault  in  bringing  on  the  dlfllculty."  (2)  "The 
court  charges  the  jury  that  If  there  be  a  sin- 
gle juror  who  has  a  reasonable  doubt  of  the 
guilt  of  tbe  defendant  growing  up  out  of  tbe 
evidence  In  this  case,  the  jury  should  acquit 
the  defendant"  (3)  "The  court  charges  the 
jury  that  a  reasonable  doubt  Is  a  doubt  grow- 
ing up  out  of  all  the  evidence  in  the  case  for 
which  you  can  give  a  reason,  and.  If  there  is 
a  reasonable  doubt  of  defendant's  gnllt,  the 
jury  should  acquit  the  defendant*'  (4)  "The 
court  charges  tbe  jui-y  that  in  order  to  jus- 
tify the  defendant  on  the  ground  of  self-de- 
fense, it  Is  not  essential  that  there  should 
hare  been  any  actual  or  real  danger,  if  there 
was  an  apprehension  of  Imminent  danger 
caused  by  acta  or  demonstrations  of  tbe  de- 
ceased, or  by  his  threats  or  words  coupled 
with  his  acts  or  demonstrations;  and  If  the 
jury  find  from  the  evidence  that  the  acts  or 
demonstrations  or  the  threats  made  by  de- 
ceased against  defendant  If  sucb  threats  and 
acts  were  made,  coupled  with  the  acts  or 
demonstrations,  produced  In  the  mind  of  the 
defendant  a  reasonable  apprehension  or  ex- 
pectation of  some  serious  bodily  harm  to 
himself  from  the  deceased,  the  defendant 
would  be  Justified  if  he  acted  on  such  ap- 
pearances of  danger  and  under  reasonable 
apprehension  even  though  It  subsequently 
turned  out  that  there  was  in  reality  no  dan- 
ger, and  deceased  was  free  of  fault  In  bring- 
ing on  the  dltficulty."  (5)  "The  court  charges 
tbe  Jury  tbat  if  they  believe  from  the  evi- 
dence that  Searcy  brought  on  the  diflSculty 
at  the  time  It  occurred,  and  that  defendant 
was  not  at  that  time  at  fault  and  It  they 
further  t>elieve  from  tbe  evidence  that  the 
circumstances  were  such  as  to  create  in  the 
mind  of  a  reasonable  man  a  belief  that  he 
was  In  ImmineDt  danger  of  his  life  or  of 
great  bodily  barm  and  that  he  could  not  See 
without  adding  to  his  danger,  thej  must  ac- 


Digitized  by 


Google 


JIMMEKSON  T.  STATE. 


148 


quit  the  defendant"  (0)  "The  court  charges 
the  Jury  that  tn  order  to  Justify  the  defend- 
ant on  the  ground  of  self-defense  It  is  not 
necessary  that  the  danger  from  the  deceased 
to  the  defendant  should  have  been  an  actual 
or  real  danger,  but  such  as  would  induce  a 
reasonable  person  in  the  defendant's  position 
to  beUere  that  he  was  In  Imminent  danger  of 
great  bodily  harm  or  Injury  from  deceased. 
Under  such  appearance  the  defendant  would 
have  the  right  to  act  and  would  not  be  held 
accountable,  though  It  should  afterwards  ap- 
pear that  the  Indications  upon  which  he  act- 
ed were  wholly  fallacious  and  that  he  was  in 
no  actual  peril.  The  rule  of  law  In  such  case 
Is  this:  What  would  a  reasonable  person,  a 
iwrson  of  ordinary  caution.  Judgment,  and 
observation.  In  the  position  of  the  defendant, 
knowing  what  he  knew  and  seeing  w^bat  he 
saw,  suppose  from  the  situation  and  the  sur- 
roondtngs?'  If  such  reasonable  person,  so 
placed,  would  have  been  Justified  in  believ- 
ing himself  tn  Imminent  danger  of  great  bod- 
ily harm,  then  the  defendant  would  be  Justi- 
fied In  acting  upon  such  appearances,  and 
would  be  ^titled  to  an  acquittal  at  the  bands 
of  the  jury.  If  be  was  without  fault  lu  bring- 
ing on  the  difficulty."  (7)  "The  court  char- 
ges the  jury  that  the  jury  cannot  consider 
any  e\idence  showing  or  tending  to  show  that 
the  deceased  was  a  man  of  good  character 
for  peace  and  quiet  in  determining  the  guilt 
or  Innocence  of  the  defendant"  (8)  "Al- 
though the  Jury  may  find  from  the  evidence 
that  the  state  has  proved  the  good  character 
of  tbe  deceased  for  peace  and  quiet  In  the 
neighborhood  in  which  be  resided  they  can- 
not consider  this  evidence  In  considering  the 
gnilt  or  Innocence  of  defendant" 

I<ee  &  T.ee,  G.  W.  Peach,  and  A.  H.  Mer- 
rill, for  appellant  Chas.  G.  Brown.  Atty. 
Gen.,  for  the  State; 

HARALSON,  J.  1.  There  was  no  error  In 
overruling  the  motion  to  quash  the  venire  for 
the  trial  of  defendant,  on  the  grounds  there- 
in stated.  It  may  be  admitted,  that  tbe  slips 
containing  the  names  of  the  persons  compos- 
ing the  three  venires  which  were  quashed 
on  motion  of  defendant  at  tbe  former  term 
of  tbe  court— two  of  them  for  the  trial  of 
this  defendant  and  one  of  them  for  tbe  trial 
of  another  defendant  in  a  capital  case,— 
should  not  have  been  restored  to  tbe  Jury 
box,  after  said  venires  were  quashed,  but 
should  have  been  destroyed.  It  Is  unneces- 
sary for  us  now  to  determine  that  question. 
However  that  may  be,  the  fact  that  the 
slips  containing  these  names  were  retunipd  to 
the  box,  did  not  of  itself,  as  contended  by 
defendant,  so  taint  and  corrupt  the  box,  "that 
it  ceased  to  be  a  Jury  box,  and  no  legal  Jury 
could  [thereafter]  be  drawn  therefrom."  The 
only  ground  upon  which  sucb  a  contention 
can  be  rested  is,  that  these  slips  when  ouce 
drawn  from  tbe  liox  could  not  be  legally  re- 
stored thereto  and  mingled  with  tbe  other 


slips  remaining,  so  as  that  they  could  not  be 
thereafter  Identified,  In  drawing  other  ve- 
nires from  the  box,  thweby  rendwlng  it  pos- 
sible for  the  same  persons  to  be  di-awn  and 
placed  on  an  Indefinite  ntmiber  of  venires. 
If  the  judge  instead  of  restoring  the  slips  in 
the  manner  alleged,  had  placed  them  in  a 
sealed  envelope,  and  thus  sealed  up  had 
placed  them  in  tbe  box,  the  liability  to  have 
repeated  venires  composed  of  some  of  the 
same  persons,  might  have  been  thus  obviat- 
ed. In  this  case,  the  slips  were  not  placed 
hi  sealed  envelopes,  nor  tied  together;  but 
a  list  of  the  names  on  each  venire  was  care- 
fully preserved,  and  these  lists  are  copied 
fn  the  transcript  as  Exhibits  A.,  B.  and  C. 
to  this  motion.  Furthermore,  It  was  admit- 
ted by  defendant  on  tbe  trial  of  the  motiuii, 
"that  none  of  the  persons  drawn  on  the 
previous  venires,  marked  A.,  B.  and  G.  were 
drawn  to  try  this  case,"  at  the  term  at  which 
It  was  tried.  Und»  this  state  of  facts.  It 
nfflrmatively  appears,  that  defendant  by  tbe 
alleged  wrongful  action  of  the  court  tn  re- 
storing said  names  to  the  jury  box  was  not 
thereby  deprived  of  any  legal  right,  or  suf- 
fered any  special  injury.  Wllklns  v.  State, 
112  Ala.  S5,  21  South.  56;  Code,  SS  4333, 
4007. 

2.  The  evidence  sought  to  be  Introduced 
by  defendant  and  rejected  by  the  court,  made 
the  basis  of  alleged  errors  as  assigned,  from 
3  to  11  Inclusive,  was  illegal  and  entirely  Ir- 
relevaut  to  the  issues  In  the  cas&  These 
occurrences,  as  appear,  going  Into  the  par- 
ticulars of  a  former  difficulty  and  objec- 
tionable on  that  account  were  all  of  a  date 
more  than  two  monthB  prior  to  this  homi- 
cide; they  pnrport  to  have  occurred  at  the 
bouse  of  deceased  and  at  defendant's  own 
bouse  in  his  absence,  and  of  which,  for  more 
than  the  length  of  time  specified,  defendant 
was  fully  Informed.  They  had  no  Immediate 
connection  with  the  fatal  attack  by  defend- 
ant on  deceased,  and  of  themselves  c<iu1d 
neither  Justify  nor  palliate  defendant's  act 
In  killing  him,  nor  shed  any  legltt  nate  light 
on  the  transaction.  R<^er8  r.  State,  117  Ala. 
9,  22  South.  066;  Ragland  T.  State,  125  Ala. 
12,  27  South.  883. 

3.  On  the  cross-examination  of  defendnnt 
as  a  witness,  he  was  asked  by  the  solicitor, 
if  he  had  not  heard  that  deceased  was  about 
to  move  from  the  nelghbwhood,  which  ques- 
tion was  objected  to,  because  the  evidence 
sought  was  Immaterial  and  Irrelevant, -and 
not  becaase  It  was  hearsay.  Its  only  possi- 
ble relevancy  or  materiality  rested  on  the 
Idea,  that  defendant  hearing  that  dect^iified 
was  about  to  move  away,  desired  to  kill  liim 
before  he  left  for  having  defiled  defendant's 
wife;  or,  as  tending  to  show  that  deceased 
did  not  Intend  to  execute  his  threats  against 
defendant,  and  that  they  were  idle  talk,  and 
for  such  purposes  the  evidence  was  compe- 
tent. 

4.  The  state  was  allowed  to  prove  against 
the  objection  of  defendant,  that  the  general 
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character  of  tbe  deceased  va>  good,  and 
also,  that  hla  character  for  peace  and  quiet 
was  good.  The  objection  Interposed  was, 
that  the  character  of  deceased  had  not  been 
awalled  by  defendant.  The  objection  was 
taken,  and  the  evidence  should  not  have 
been  admitted.  Not  a  word  at  erfdence  had 
been  hitroduced  by  defendant,  in  respect  of 
the  general  character  of  deceased,  whether 
good  or  bad,  nor*  as  to  bis  character  for  tor- 
bnlence,  vlolenra  or  revoigeftilness.  The  ad- 
mission of  the  evidence  Is  sooght  to  be  Jus- 
tified, on  the  ground  that  there  was  cri- 
dence  by  defoidant  tending  to  show  that  de- 
ceased bad,  prior  to  his  killing,  threatened 
to  kill  defendant,  and  that  he  had  had  lUldt 
intercourse  with  defendant's  wife.  These 
did  not  authorize  proof.  In  rebuttal,  of  his 
general  character,  nor  as  distinguishable 
therefrom,  of  his  character  f«-  peace  and 
quiet  They  were  not  Introduced  and  were 
not  sdmlsrible  to  prove  general  reputation, 
and,  of  fhemsdves,  did  not  show  deceased's 
character  for  peace  and  quiet  to  be  bad. 
He  might  have  been  guilty  of  both,  and  yet 
not  have  beat  a  turbnlfoit,  violent  ae  revoige* 
All  man.  Ben  t.  State^  87  Ala.  103;  EUand 
State,  52  Ala.  S2S;  Hnas^  v.  State,  87 
Ala.  122,  6  South.  420. 

6.  The  defendant  waa  allowed  to  prove 
that  be  had  awwn  out  a  warrant  agatost  de- 
ceased, and  he  was  under  bond  to  appear  and 
answOT  any  (Aarge  that  might  be  prefaced 
against  him  b^  the  grand  Jury.  In  connec- 
tlwi  with  this,  he  offered  to  prove  that  be  had 
•won  out  the  warrant  **under  the  advice  of 
counsel,"  but  on  obJectitHi  that  this  state- 
ment as  to  the  advice  of  counsel  was  *im- 
Dtatorlal,  Irrelevant  ill^al  and  Incompetent" 
the  comt  exdnded  it  and  tai  this  It  did  not 
err. 

6.  There  was  no  error  In  the  charge  given 
for  the  state.  The  vices  of  charges  from  1 
to  8,  inclusive,  refused  for  defendant  are 
manifest  and  require  no  discussion. 

Befnsed  clur^  4  was  faulty.  Mere  "ap- 
prehension of  imminent  danger  caused  by 
«cto  or  demonstrations  of  the  deceased,  or 
by  threats  or  words  coupled  with  his  acts  or 
declarations,'*  as  stated  In  ^e  chars^  wwe 
not  sufficient  to  Justify  a  deadly  assault  upon 
deceased,  as  the  charge  Implies.  Moreover, 
the  charge  Ignores  the  doctrine  of  escape. 

The  fifth  charge,  to  say  no  more  of  it 
falls  to  hypothesize  the  reasonable  belief  of 
defendant  that  he  was  In  Imminent  peril. 

The  sixth  Is  subject  to  tlie  same  vice  as 
the  fifth.  It  Is  b»ides  argumentative  and 
tends  to  mislead,  and  ignorea  the  doctrine  of 
cetreat 

From  what  has  been  said  as  to  the  proctf 
of  the  good  cbaractw  of  deceased.  It  will  ap- 
pear 13iat  charges  7  and  8  requested  by  de- 
Cmdant  and  refused,  should  have  been  glvoi. 

For  the  errors  indicated  the  Judgment  of 
conviction  Is  reversed  and  the  cause  remand- 
ad. 

BeretMd  and  remanded. 


FIBST  NAT.  BANK  OF  MONTGOMEBY 
V.  TYSON. 

(Sapreme  Court  of  Alabama.   May  20,  19(ffi.) 

MUNICIPAL  CORPORATIONS  —  NUISANCE  — 
ERECTING  BUILDING  IN  STREET— POWER  OF" 
CITY— CONSENT  TO  NUISANCE— INJUNCTION- 
ADJOINING  OWNERS— BA8BUENTS  OF  LIGHT. 
AIR,  AND  VIEW- INJUNCTION— IRREFABABLB 
INJURY— PLEADING  —  BILL  —  SUFFICIENCY  — 
PLEA— DUPLICITY. 

1.  A  mualcipal  corporatioD,  In  the  Bbseoce  of 
a  Btatatory  grant  of  eurh  power,  cannot  au- 
thorize the  erection  In  city  streets  Of  a  build- 
ixtfc  which  constitutee  a  nuisance. 

2.  An  eucroaclunent  of  22  inches  oo  the  nde- 
walk  by  pillari  of  a  buildiog  Is  a  public  nui- 
sance, without  regard  to  whether  they  are 
erected  for  ornament  or  utility. 

8.  A  public  nuisance  b;  the  erection  of  pillars 
of  a  buildlns  od  the  sidewalk  22  inches  in 
front  of  the  Tot  on  which  the  building  is  beius 
built  Is  tiuch  an  infi-ingemeut  on  the  right  of 
an  adjoining  property  owner  to  light,  air,  and 
view  as  to  authorize  an  injuuction,  at  the  suit 
of  snob  owut^r,  to  restrain  the  erection  of  such 
pillars,  eren  though  the  defendant  owns  the 
fee  to  the  center  of  the  street,  subject  only  to 
the  public  nee. 

4.  The  fact  that  the  erection  of  pillars  of  a 
building  in  a  street  will  damage  the  building 
and  property  of  an  adjoiniug  owner,  by  ob- 
structing the  air,  light,  and  view,  and  that  the 
tenants  of  the  latter  will  leave  as  a  result 
thereof,  and  that  it  will  depreciate  the  value 
of  snch  property,  by  destroying  its  symmetry 
along  the  highway,  oiDstitutes  an  irreparable 
lujuiT,  BUlflcTent  to  Bostain  an  injunction. 

5.  Ou  appeal  from  a  decree  refusing  to  va- 
cate a  teraporarjr  injunction  restraining  a  lot 
owner  from  erecting  pillars  of  a  building  so  aa 
to  encroach  on  the  street  it  ia  immaterial 
whether  the  Injunction  wortted  greater  preju- 
dice to  defcuduDt  than  its  refusal  would  hare 
caused  complainant. 

tt.  The  eas«ueut  of  view  from  every  part  of 
a  public  street  as  well  as  that  of  light  and 
air,  belongs,  as  a  valuable  right  to  one  own- 
ing property  abutting  on  the  street,  and  will 
be  protected  by  the  courts  against  illegal  en- 
croachments. 

T.  A  person  sustaining  a  peculiar  Injury  as 
a  result  of  the  existeiico  of  a  nuisance  in  a 
city  street  may  enjoiii  such  nuisance  witliout 
first  applying  to  the  city  authorities  for  rHit'f. 

8.  AlleKntious  in  a  enjoining  the  eroe- 
tlon  of  pillars  of  a  baildin^  in  a  street  thnt  it 
to  proposed  to  erect  four  pillars  16  feet  hinh 
on  the  sidewalk,  2  feet,  niore  or  less,  be- 
yond the  building  lioe  of  the  street;  thnt  the 
street  has  been  laid  out  the  full  width  be- 
tween the  building  lines;  that  plainliff's 
building  is  ou  such  line;  and  that  plaintiff  al- 
leges, on  advice  of  counsel,  that  such  mcroach- 
meut  constitutes  a  public  nutoance,— are  suffi- 
cient allegations  of  an  Intention  to  obstruct 
the  street  to  create  a  public  nuisance,  and  of 
the  location  of  the  IsuildiuK  iint^s,  to  preve^nt  the 
bill  from  being  demurrable  for  the  want  of 
sufficient  allegations  of  snch  facts. 

9.  A  plea  In  an  Injuuction  suit  by  an  ad- 
joining property  owner  to  restrain  the  erec- 
tion of  pillars  of  a  building  In  a  street,  alleg- 
ing that  plaintiff  is  estopped  by  reason  of  hav- 
ing consented  to  the  erection  of  such  pillars, 
and  that  jdalntiff  has  no  easement  in  light, 
air,  and  view  which  Is  obstmcted  by  the 
lara,  Is  bad  tor  duplicity. 

Appeal  fn»n  city  court  of  Montgom»y;  A. 
O.  Sayre,  Judge. 

Injunction  by  A.  P.  Tyson  against  the  Ftant 
National  Bank  of  Montgomery  to  restrain  the 
erection  of  a  building  wlUi  pillars  In  the 
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street  From  m  decree  ovemilins  a  demnrrer 
to  tbe  b!U  and  a  motion  to  dissolve  tbe  de- 
fcudaDt  appeals.  AtOrmed. 

Tbe  blU  In  this  case  was  filed  oa  July  20, 
VJOl,  by  the  appellee,  A.  P.  Tyson,  against  the 
First  Natlinml  Bank  of  Montgomery.  Tbe  bill 
arerred  In  substance  as  follows:  Complain- 
out  was  a  resident  citizen,  property  owutii, 
aod  taxpayw  In  tbe  city  of  Montgomery.  Tbe 
dt^fendant  bank  was  organized  under  the  laws 
of  tbe  United  States  and  located  in  said  city. 
Cuinmeree  street  in  said  city  was  dedicated 
to  and  accepted  by  tbe  public  more  tban  50 
years  ago,  and  was  used  by  tbe  public  for 
street  purposes;  that  It  was  laid  out  of  uni- 
form width  for  Its  entire  length  between  tbe 
building  lines,  and  built  up  on  both  sides 
witb  bosiness  boiues.  all  of  which,  with  two 
exceptions,  extending  to  the  building  line  only 
or  receding  therefrom.  Oomplainant  owns 
u  tbree-story  brick  bulldlog  <m  the  east  side 
of  tbe  street,  known  as  No.  12  Commerce 
street,  used  as  a  bank  and  office  building,  and 
extending  up  to  the  building  line  of  tbe  street, 
bat  not  encroacblng  thereon.  Tbe  defendant 
bank  owned  a  lot  (m  the  same  side  of  the 
•treet,  known  as  No.  14  Commerce  street,  im- 
mediately adjoining  complainant's  lot  and 
building,  upon  which  the  bank  was  construct- 
ing a  six-story  brick  and  stone  building.  Tbe 
bank  Intended  to  place  Id  front  of  its  build- 
ing four  sttme  columns,  as  wnaments,  to  ex- 
tMid  from  the  sidewalk,  16  feet  in  height, 
and  2  feet,  more  or  less,  beyond  the  establish* 
ed  building  line  Into  the  street;  that  the 
bages  toe  these  columns  bad  already  been 
laid  and  the  columns  cut;  that  complainant 
bad  protested  against  said  encroachment  ou 
tbe  highway,  but,  notwithstanding,  tbe  said 
bank  Intended  to  place  said  columns  in  front 
of  its  building.  Upon  advice  of  couns^,  com- 
plainant averred  that  tbe  said  encroachment 
upon  the  highway  Is  a  public  nuisance,  and  if 
completed  and  placed  in  position  as  contem- 
plated "said  encroachment  will  greatly  dam- 
■i?e  your  orator  b^ond  that  which  Is  com- 
mon Co  the  public  generally  by  injuring  and 
tlepreciatlng  tbe  value  of  your  orator's  prop- 
erty and  by  destroying  the  symmetry  of  your 
orator's  building  along  the  highway,  which  is 
Taloabie,  and  by  obstructing  the  light,  air  and 
view  necessarily  ensuing  therefrom,  and  by 
depreciating  the  rental  value  of  your  orator's 
property.  In  that  the  view  of  persons  guing 
Boutb  along  said  highway  north  of  your  ora- 
tor's building  will  be  cut  oGT  from  your  ora- 
tor's building."  It  was  furtber  averred  that 
complainant's  valuable  tenants  would  leave 
tbe  buiidlng,  and  bad  threatened  to  leave,  if 
tbe  columns  encroached  on  the  highway. 

In  the  prayer  of  the  bill  the  complainant 
asked  "that  a  preliminary  injunction  may  is- 
sue from  your  honor's  court,  directed  to  the 
said  tbe  First  National  Bank  of  Muntgomery, 
AUbama,  Its  oS&cen,  agents  or  servants,  archi- 
tects and  contractors  In  charge  of  said  build- 
ing of  tbe  said  First  NatUmal  Bank,  enjoin- 
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Ing  and  restraining  It  Its  oiBcers,  agents  and 
BOvantB,  architects  and  contractors  In  charge 
of  said  building  as  aforesaid,  from  placing 
said  stone  colttnms-on  said  highway,  as  afore- 
said; and  from  placing  any  mcroachment 
whatsoever  on  said  highway  which  Is  Intend- 
ed to  be  permanent,  and  nptm  a  hearing 
thereof,  your  orator  prays  that  said  Injunc- 
tion may  be  made  perpetual,  and  that  said 
the  First  NatUuial  Bank  be  perpetnally  en- 
Joined  from  placing  any  itoie  columns, 
blocks,  steps,  or  any  encroachment  Intended 
to  be  permanent  upm  said  highway.  In  front 
of  Its  said  building  as  aforesaid,  and  that  It 
may  be  ordraed  to  remove  any  encroachment 
which  it  has  ateeady  caused  to  be  placed  on 
said  highway  of  a  pmnanent  nature  In  front 
of  Its  said  building  as  aforesaid." 

On  August  2,  1»01,  tbe  Judge  of  the  city 
court  awarded  a  traiporary  Injunction.  On 
August  8tb,  in  the  further  argum^t  of  the 
cause,  the  Judge  vacated  the  order  granting 
tbe  temporary  injunctltm.  Thereupon,  on  the 
same  day,  upon  petition  addressed  to  the  chief 
justice  of  the  supreme  court,  a  temporary 
restraining  order  was  granted,  upon  the  c  n- 
slderatlou  of  the  application  of  the  complain- 
ant for  a  temporary  Injunction,  and  on  Au- 
gust 10th  the  chief  Justice  of  the  supreme 
court  granted  a  tonpomry  Injunction. 

The  respondent  filed  a  sworn  answ^,  In 
which  he  set  up  three  pleas.  The  answer  and 
tbe  pleas  were  amended  after  tbe  Issuance 
by  tbe  chief  justice  of  the  temporary  Injunc- 
tion. It  Is  unncessary  to  set  out  at  length 
tbe  averments  of  the  answer.  The  pleas  aa 
amended  were  as  follows:  Answering  thi* 
bill,  and  by  way  of  first  plea,  d^oidant  aver- 
red on  Information  and  betltf  that  if  the 
line  between  the  street  and  abutting  property 
owners  Is  as  contended  by  complainant  In  bis 
bill,  then  complainant's  building  itself  ex- 
tends into  and  encroaches  upon  Commerce 
street,  and  If  defendant's  columns  would  en- 
croach Into  the  street  and  constitute  a  public 
nuisance,  then  complainant's  building  also  en- 
croaches on  the  street  and  constitutes  a  pub- 
lic nuisance,  and  complainant  Is  In  pari  <1cl)c- 
to  with  defendant,  and  the  special  injui-y  al- 
leged in  the  bill  to  complainant's  light,  air 
and  view  will  be  done  to  tbe  part  of  bis  build- 
ing which  Itself  constitutes  a  public  nuisance; 
but  defendant  denies  that  its  building  will  ob- 
struct tbe  light,  air  or  view  from  the  build- 
ing of  complainant,  and  denies  tbiit  coiuiiluiu- 
ant  is  entitled  to  have  light,  air  and  view  to 
bis  building  across  lands  In  which  the  defend- 
ant owns  tbe  fee,  and  over  which  the  com- 
plalunnt  and  tbe  public  generally  have  only 
an  easement  of  passage, 

Further  answering,  and  by  way  of  sec- 
<  ud  plea,  defendant  says  that  before  begin- 
ning the  construction  of  its  building,  it  calliHl 
upon  tbe  proi)er  authorities  of  the  city  of 
Montgomery  to  point  out  and  establish  tbf 
true  line  between  Its  property  and  the  street, 
and  It  was  Its  bona  fide  intention  to  conduct 
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Itself  In  a  lawful  manner  in  reference  to  the 
position  and  construction  of  Its  building,  and 
wltli  that  Tlew  called  upon  the  city  authori- 
ties to  point  out  the  line;  that  the  city  failed 
and  refused  to  point  oat  t^e  line,  and  there- 
upjn,  out  of  abundance  of  caution,  It  applied 
to  the  city  for,  and  the  city  granted,  permis- 
sion to  it  to  project  the  base  of  Its  building  26 
Inches  beyond  the  property  line  and  to  set  up 
on  such  base  four  stone  columns  to  project 
22  Inches  beyond  said  property  line;  that 
the  sidewalk  In  front  of  the  buildings  of  com- 
plainant and  defendant  Is  wide  and  spnclous 
and  the  placing  of  the  columns  In  front  of 
defendant's  building  would  not  In  any  manner 
Interfere  with  or  Injure  the  rights  of  the  pub- 
lic to  ready  and  cunycnleut  passage  along 
the  sidewalk;  that  to  this  time,  defendant 
had  only  erected  in  front  of  its  building  now 
In  coarse  of  construction,  a  foundation  flush 
and  level  with  the  sidewalk  upon  which  the 
bases  for  the  columns  are  to  stand,  which 
bases  win  extend  1  foot  10  inches  above  the 
level  of  the  sidewalk,  and  26  Inches  from  the 
front  of  the  main  building  In  the  course  of 
construction;  that  the  columns  are  to  be  16 
feet  high  sitting  on  such  bases,  and  each  of 
them  at  the  bottom  will  extend  only  22  Inches 
beyond  the  present  front  wall  of  the  building 
and  taper  to  the  top,  which  will  only  be  181^ 
Inches  from  the  Hue  of  the  front  wall;  that 
the  column  nearest  complainant's  building 
will  be  1  foot  10  Inches  from  the  north  wall 
thereof,  and  not  nearer;  that  the  city  of  Mont- 
gomery now  has  and  for  years  has  had  au- 
thority generally  to  control  and  regulate  the 
streets  of  the  city  for  any  and  all  purposes, 
and  to  alter,  widen,  cut  down,  extend  or  other- 
wise alter  or  improve  all  streets  or  sidewalks; 
and  npon  advice  of  counsel  defendant  says 
that,  even  If  the  c.ilumns  extend  into  the 
street,  the  city  had  authority  to  grant  defend- 
ant permission  to  extend  them  as  above  de- 
scribed to  be  Intended  by  this  defendant;  up- 
on Information  and  belief,  defendant  says 
that  In  every  city  In  Alabama,  Including 
Montgomery,  for  years  past,  and  long  prior  to 
the  enactment  of  the  present  charter  of  Mont- 
gomery, and  many  of  its  previous  charters, 
the  power  of  municipal  corporations  to  grant 
permission  to  abutters  on  streets  to  place 
permanent  ornaments  In  front  of  their  build- 
ings, encroaching  Into  the  public  highway, 
has  been  exercised  under  sucb  authority  by 
municipalftles,  as  the  city  of  Montgomery 
has  to  control  its  streets  as  above  recited; 
that  this  was  well  known  and  a  mattei-  of 
public  notoriety  and  history  at  the  time  of 
the  enactment  of  the  present  charter  of  Mont- 
gomery, as  well  as  when  its  previous  charters 
were  enacted,  and  said  city  had  frequently 
exercised  the  power  granting  like  and  more 
extensive  permissions  tliau  the  permission 
above  described,  and  under  such  permissions 
many  buildings  have  been  constructed  and  are 
now  standing  In  the  city  of  Montgomery,  in- 
cluding the  two  on  Commerce  street  next 
Bouth  of  complainant's  building,  whose  orna- 


ments attached  to  their  fronts  encroach  Into 
the  highway,  If  defendant's  columns  wonid 
encroach  into  Commerce  street;  wherefore, 
upon  the  advice  of  counsel,  defendant  says  it 
was  the  intention  of  the  legislature,  and  it 
had  the  power  to  confer  upon  the  city  of 
Montgomery,  and  did  confer  upon  It,  the  pow- 
er to  grant  such  permission  as  has  been 
granted  to  defendant,  and  whether  defendant 
was  acting  under  said  permission  or  under 
its  rights  as  the  owner  of  the  land  upon 
which  the  columns  are  to  be  constructed  d,-- 
pends  upon  where  the  line  of  the  property  of 
this  defendant  and  Commerce  street  Is;  that 
defendant  owns  the  fee  to  the  center  of  Com- 
merce street  In  front  of  Its  building,  subject 
alone  to  the  right  of  complainant  and  the 
public  generally  to  pass  to  and  fro  along  the 
street,  and  complainant  had  no  other  right  or 
rights  In  reference  to  the  part  of  said  street 
In  front  of  dftfendanf 8  building  to  which  It 
owns  the  fee. 

Further  answering,  and  by  way  of  third 
plea,  defendant  says,  that  Its  building  Is  plan- 
ned to  be  six  stories,  to  l>e  erected,  and  be- 
ing erected  at  large  cost,  for  banking  and  of- 
fice purposes;  that  defendant  bad  made  con- 
tracts for  the  completion  of  the  building  by 
SeptembK  1st,  which  defendant  allies,  oa  In- 
formation, was  known  to  complainant  when 
he  made  objection  to  said  columns;  that  aft- 
er the  building  of  the  basement  of  the  build- 
ing and  the  construction  of  the  foundation  for 
the  bases  of  the  columns,  and  not  b^ore, 
complainant  objected  to  the  columns,  and  de- 
fendant thereupon  exhibited  to  him  the  plans 
of  the  building,  which  showed  fully  and  pre- 
cisely the  proposed  location  of  the  colnmns, 
which  plans  had  been  prepared  months  previ- 
ously and  were  the  basis  of  a  contract  between 
the  defendant  and  John  W.  Hood  &  Co.  for  the 
construction  of  the  building  and  the  purchase 
of  the  columns  at  a  large  price,  which  defend- 
ant says  on  Information  and  belief  was  w^l 
known  to  complainant;  that  defendant  ex- 
plained to  complainant  the  position  the  col- 
umns would  occupy  and  discussed  a  contem- 
plated change  of  the  plans  so  as  to  omit  said 
columns  therefrom;  that  complainant  then 
withdrew  all  objections  to  defendant  pro- 
ceeding with  Its  plans  in  placing  said  colnmns 
in  position,  and  complainant  when  he  with- 
drew said  objection  Informed  defendant  that 
since  he  had  seen  the  plans  he  was  satisfied 
that  placing  the  columns  In  such  position  as 
planned  would  not  li^ure  him  or  his  build- 
ing, but  wonld  add  to  the  value  of  his  build- 
ing; that,  as  was  well  known  to  C(HnpIain- 
ant,  no  part  of  the  six  stories  of  the  building 
was  at  that  time  constructed  above  the  base- 
ment, which  was  at  that  time  flush  and  on  a 
line  with  the  sidewalk;  that  If  complainant 
had  then  Insisted  on  his  objection,  defmdant 
could  have  yielded  thereto  at  that  time  with- 
out any  very  great  expense,  but  that  a  contin- 
uance of  the  plana  of  defendant  for  the  main 
part  of  its  bnlldlDg  called  for  the  expenditure 
of  f50,000  or  more,  as  was  well  known  t» 
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complainant  when  he  withdrew  his  objection; 
that  some  time  elapsed  between  the  with- 
drawal of  the  obJectfoDB  and  the  continuance 
of  the  conatructlon  of  the  huildlng,  and  de- 
fendant, relying  ttpon  complainant  having 
withdrawn  his  obJectlonB  to  the  columns,  pro- 
ceeded with  the  huildlng  above  the  first  atory 
and  completed  all  the  walls  thereof,  and  not 
nntll  after  defendant  had  done  this  did  com- 
plainant In  any  manner  renew  his  objections 
to  the  columns;  that  the  columns  are  to 
stand  In  front  of  and  as  a  part  of  the  first 
story  of  the  building,  and  the  first  story  will 
be  Incwnplete  and  unfinished  without  them, 
would  present  a  rough  and  unkempt  appear- 
ance, and  the  columns  are,  as  was  well  known 
to  complainant  when  he  withdrew  his  objec- 
tion and  when  he  renewed  it,  a  material  and 
necessary  part  of  the  building  and  a  part  of 
the  support  of  the  same;  that  after  the  re- 
newal of  complainant's  objection.  It  would 
haTe  cost  defendant  (10,000  and  caused  it  to 
make  a  breach  of  Its  contract  with  John  W. 
Hood  ft  Co.  for  the  constmctlon  of  the  build- 
ing, and  wl^  tenants  to  whom  It  had  let 
qiace  therein,  to  have  removed  the  first  story 
•o  as  to  c(»nply  with  the  wishes  of  com- 
plainant In  refraining  from  proceeding  with 
■aid  pUms  so  that  said  cfdumns  would  be  a 
necessary  part  thereof.  Wherefore,  defend- 
ant says,  on  advice  of  counsel,  that  complain- 
ant has  estopped  himself  from  renewing  his 
obJectl<Hi  and  maintaining  his  bill,  and  that, 
even  If  cMnplaiuant  would  suffer  any  injury 
^tedal  to  himself,  and  not  common  to  the 
public,  from  said  columns,  he,  by  his  acts, 
conrersatloDS  and  conduct  above  described, 
wrfl  knowing  all  the  facts,  has  Induced  and 
permitted  defendant  to  go  to  great  trouble 
and  expense,  and,  before  a  renewal  of  his  ob- 
jection, has  Induced  and  permitted  defendant 
to  proceed  with  Its  building  on  a  plan  Includ- 
ing the  colnmns  to  a  point  at  which  it  would 
have  been  a  great  expense  to  change  the  same 
so  as  to  <»nlt  the  columns  or  so  as  to  place 
them  further  back  from  the  street,  If  indeed 
It  would  not  bare  been  impracticable  and  Im- 
possible to  do  so  without  a  violation  of  Its 
contracts,  with  Hood  &  Co.  and  Its  prospec- 
tlve  traianta;  that  If  complainant  would  suf- 
fer any  injury  from  the  columns  being  pla- 
ced in  position  as  planned.  It  would  be  In- 
finitesimal in  comparison  with  the  Immediate, 
proximate  and  necessary  injury  which  defend- 
ant would  suffer  from  the  granting  of  an  In- 
junction; whereby,  on  advice  of  counsel,  de- 
fendant says  complainant  has  estopped  him- 
self from  Insisting  upon  any  speclnl  injury 
by  reason  of  the  columns,  without  the  aver- 
ment and  proof  of  which  special  Injury  com- 
plainant cannot  maintain  the  suit.  And  de- 
fendant further  says,  on  advice  of  counsel, 
that  complainant  Is  not  entitled  to  have  light, 
ab-  and  view  come  to  his  building  from  that 
part  of  the  street  in  front  of  defendant's 
bnlldlng  to  which  defendant  has  the  fee,  and 
that  the  only  easement  to  which  the  public  at 
complainant  is  entitled  over  the  part  of  the 


street  to  which  defendant  has  the  fee.  Is  the 
right  of  passage  to  and  fro. 

The  defendant  also  demurred  to  the  bill 
upon  19  grounds,  which  were  in  substance  as 
follows:  (1)  There  is  no  sufficient  averment 
of  Intention  to  obstruct  Commerce  street  or 
to  create  a  public  nuisance.  (2)  Complainant 
does  not  show  that  he  will  suffer  irreparable 
damage.  (3)  It  does  not  appear  but  that  the 
city  of  Montgomery  consented  to  the  erection 
of  the  colnmns.  (4)  It  Is  not  shown  that  the 
columns  will  be  beyond  or  off  of  the  property 
of  the  bank.  (5)  It  Is  not  shown  where  the 
building  line  Is,  or  that  defendant  Intended  to 
go  beyond  Its  own  property  Into  the  street. 

Ko  obstruction  of  the  street  Is  shown,  and 
no  more  Is  shown  than  a  mere  encroachment 
for  the  prevention  of  which  the  court  la  with- 
out Jurisdiction  at  the  suit  of  a  private  party. 
(7)  Complainant  has  a  complete  and  adequate 
remedy  at  law  for  depredation  In  the  value  of 
his  building,  loss  In  rents,  and  destruction 
of  its  symmetry,  has  no  right  to  light,  atr  or 
▼lew  from  the  part  of  Commerce  street  upon 
which  the  bank's  building  fronts,  and  any  ob- 
struction to  It  is  damnum  absque  Injuria,  for 
which  he  has  no  right  of  action.  ^  No  In- 
Jury  special  and  peculiar  to  complainant,  and 
not  comnxm  to  the  public  genially,  la  shown. 
(9)  It  Is  not  shown  that  the  CMnplalnant  has 
applied  to  the  proper  authorities  of  the  city 
to  prevent  the  alleged  nuisance. 

The  complainant  filed  excq;)tlonB  to  these 
pleas,  upon  the  ground  that  the  same  were  in- 
sufficient at  law  and  presented  no  facta  upon 
which  the  complainant  could  Join  issue.  The 
defendant  moved  to  discharge  the  temporary 
Injunction  upon  the  following  grounds:  "(1) 
Bald  inJunctloD  was  granted  without  author- 
ity of  law.  <2)  Said  chltf  Justice  bad  no  Juris- 
diction to  grant  said  Injunction.  (3)  In  this 
cause  an  injonction  was  granted  by  Hon.  A. 
D.  Sayre,  and  was  in  force  from  August  2, 
to  August  8, 1901,  at  which  last  date  the  order 
granting  said  Injunction  was  set  aside  upon 
the  release  by  defendant  of  all  damages,  and 
said  Injunction  was  then,  by  Hon.  A.  D. 
Sayre,  refused.  Wherefore,  defendant  says 
that  no  such  case  was  presented  as  author- 
ized said  chief  Justice  to  act  In  the  premises, 
and  grant  said  Injunction."  There  was  also  a 
motion  made  to  dissolve  the  Injunction. 

The  cause  was  submitted  upon  the  excep- 
tion of  the  complainant  to  the  three  pleas  filed 
by  the  defendant,  upon  the  motion  to  dis- 
charge and  dissolve  the  Injunction,  and  upon 
the  demurrers  to  the  bill.  The  chancellor  ren- 
dered a  decree  overruling  the  motions  to  dis- 
charge and  dissolve  the  injunction  and  the 
demurrer  to  the  bill  and  sustained  the  ex- 
ceptions to  the  several  plea&  Frmn  this  de- 
cree the  defendant  appeals,  and  <iw'gns  the 
rendition  thereof  as  error. 

Watts.  Troy  &  Caffegr*  for  ivpdlant  O. 

C.  Maner,  for  appellee. 

HARAI^ON,  J.  The  cause  was  sobmltted 
for  decree  on  the  pleadings,  the  ezc^ttons  of 
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complainant  to  tlie  three  pleas  flied  by  the 
dtfeudant,  the  motions  to  Olscbarge  ana  to 
dissolve  the  Injunction,  and  on  the  demurrer 
to  tbe  bill,  accompanied  by  the  sereral  affida- 
vits filed  by  the  complainant  and  the  dtfend- 
ant 

It  may  be  stated  broadly,  since  it  seems  to 
be  everywhere  settled  In  this  country,  that  a 
bulldliv  or  other  structurw  of  like  nature 
erected  on  a  street— which  bidndes  ItB  dde* 
walks,— without  the  sanction  of  the  legislature, 
Js  a  nuisance;  that  public  "highways  bdong 
from  side  to  side  and  from  end  to  end  to  the 
public,"  and  they  are  entitled  to  a  free  pas- 
sage along  any  portion  of  it.  not  In  use  by 
some  other  travelw,  and  that  there  can  be  no 
rightful  permanent  use  of  the  way  for  prl- 
ntepuriHises.  Blllott,  Boads  &  S.  S  This 
court  has  said:  "The  public  have  a  right  to 
passage  over  a  street,  to  Its  utmost  extent,  un- 
obstructed by  any  Impediments,  and  any  unau- 
thorized obatniction  wblcb  necessarily  Impedes 
the  lawful  use  of  a  highway  Is  a  public  nul- 
■sance  at  common  law."  Costello  v.  State,  108 
Ala.  45, 18  South.  820,  35  L.  R.  A.  803.  Again, 
It  Is  said:  "Any  permanent  obstruction  to  a 
public  highway,  such  as  would  be  caused  by 
the  erection  of  a  fence  or  building  thereon,  Is, 
of  Itself,  a  nuisance,  though  It  should  not  op- 
erate as  an  actual  obstacle  to  travel,  or  work 
ft  positive  Inconvenience  to  any  one.  It  Is  an 
encroachment  upon  a  public  right,  and  as 
«ucb,  Is  not  permitted  to  be  done  by  the  law, 
with  Impnnl^."  State  v.  Edens,  85  N.  C.  526. 

It  is  again  well  settled,  that  a  municipal 
corporation  cannot  license  the  erection  or  com- 
mission of  a  nuisance  In  or  on  a  public  street 
"A  building,"  says  Dillon,  "or  other  structure 
of  like  nature,  erected  upon  a  street  without 
the  sanction  of  the  legislature,  Is  a  nuisance, 
and  the  local  corporate  authorities  of  a  place 
cannot  give  a  valid  permission  thus  to  occupy 
streets,  without  express  power  to  this  end  coa- 
f  erred  on  them  by  the  charter  or  statute^  The 
usual  power  to  regulate  and  control  streets 
bas  even  been  held  not  to  authorize  the  munic- 
ipal authorities  to  allow  them  to  be  encroach- 
ed upon  by  the  adjoining  owner,  by  erections 
made  for  his  enduslve  use  and  advantage, 
such  as  pordies  <ractendhig  Into  the  streets,  or 
flights  of  stairs  leading  from  the  ground  to  the 
upper  stories  of  buildings,  standing  aa  the 
line  of  the  streets.  The  person  erecting  or 
maintaining  a  nuisance  upon  a  public  street 
alley  or  place.  Is  liable  to  the  adjolnbig  own- 
er or  other  person  who  suffers  special  damage 
therefrom."  2  Dill.  Mnn.  Corp.  i  660,  and  au- 
thorities there  dted;  State  v.  Mayor,  etc.,  of 
City  of  Mobile,  6  Pmrt  279,  SO  Am.  Dec.  661; 
City  of  Demopolls  v.  Webb,  87  Ala.  606.  6 
South.  408;  Webb  City  of  DemopoUs,  96 
Ala.  U6,  18  South.  289,  21  U  R.  A.  62;  Hoole 
Attorn^  Oeneral,  22  Ala.  194;  Costello  v. 
State,  supra;  Dov^am  v.  aty  Council,  118 
Ala.  599,  24  South.  74B,  48  L.  R.  A.  876. 

There  can  be  no  question,  but  that  the  erec- 


tion of  the  proposed  xdllars  by  defendant  In 
ttoot  of  Ita  bulldhig  on  the  street  and  which 
are  to  extend,  as  admitted,  22  Inches  beyond 
the  west  line  of  said  buUdbig  onto  the  side- 
walk. Is  a  public  nuisance,  to  abate  which, 
the  public  might  maintain  a  bUL  Reed  v. 
City  of  Birmingham.  92  Ala.  844,  9  Bouth. 
161;  1  Dill.  Mun.  Corp.  |  374;  EOUott  Roads 
&  8.  tl  664,  66S;  authorltlea  supra. 

It  Is  also  wdl  understood,  that  In  addition 
to  the  right  of  the  public  to  maintain  a  suit 
In  eqolty  for  an  Injunction  against  the  erec- 
tion and  maintenance  of  a  public  nuisance,  a 
private  citUen  who  sustains  an  Injury  there- 
from, different  In  d^ree  and  kind  from  that 
suffered  by  the  general  public,  may  maintain 
a  suit  in  equity  to  enjoin  It.  Cabbell  v.  Wil- 
liams, 127  Ala.  320,  23  South.  405;  Mayor, 
etc.,  V.  Rodgers,  10  Ala.  37,  47;  Elliott  Roads 
&  S.  S  665.  As  to  the  Injury  being  Irreparable, 
or  not  capable  of  full  and  complete  compensa- 
tion In  damages,  as  Is  sometimes  said  to  be 
the  requirement  In  case  a  private  citizen  com- 
plains to  abate  It  Mr.  Elliott  observes  in  the 
section  referred  to,  that  "the  phrase,  'Irrep- 
arable Injury,'  Is  apt  to  mislead.  It  does  not 
necessarily  mean,  as  used  In  the  law  of  Injunc- 
tions, that  the  Injury  Is  beyond  the  possibility 
of  compensation  In  damages,  nor  that  It  must 
be  very  great  And  the  fact  that  no  actual 
damages  can  be  proved,  so  that  In  an  action 
at  law  the  jury  could  award  nominal  damages 
only,  often  furnishes  the  very  best  reason  why 
a  court  of  equity  should  Interfere  In  cases 
where  the  nuisance  Is  a  ccmtlnuous  on&'* 
Ogletree  v.  McQuaggs,  87  Ala.  08(^  42  Am. 
Rep.  112. 

On  the  same  subject  Mr.  Wood  states,  that 
"by  Irreparable  Injury,  Is  not  meant  such  in- 
jury as  Is  beyond  possibility  of  repair,  or  be- 
yond possibility  of  compensation  to  damages, 
nor  necesBarlly  great  hijury  or  great  damage; 
but  that  Sfjedes  of  Injury,  whether  great  or 
small,  that  ought  not  to  be  submitted  to  on  the 
one  hand,  or  Inflicted  on  the  otb&,  and  which, 
because  It  Is  so  large  on  the  one  hand,  or 
small  on  the  other,  is  of  such  constant  and  fre- 
quent occurrence  that  no  fair  or  reasonable 
redress  can  be  had  therefor  In  a  court  of  law." 
2  Wood,  Nnis.  S  778,  and  note;  8  Pom.  Eq. 
Jur.  I  1349;  Wbaley  t.  WUson.  112  Ala.  630, 
20  South.  922. 

The  bill  alleges,  *'tbat  said  encroachment  [of 
the  CTectlott  of  said  pillars  on  the  sidewalk} 
upon  said  highway  Is  a  public  nuisance,  not 
only  Infringing  upon  the  rights  of  the  com- 
monwealtii  of  Akbama,  but  If  same  are  com- 
ideted  and  placed  to  podtlon,  as  now  contem- 
plated by  the  First  National  Bank,  said  en- 
croachment will  greatly  damage  your  orator 
beyonu  that  which  Is  common  to  the  public 
generally,  by  Injuring  and  depreciating  Ibe  val- 
ue of  your  orator's  propraty,  and  by  destroy- 
ing the  symmetry  of  your  (ffator's  bnOdlng 
along  toe  highway,  which  Is  valuable,  and  by 
obstructlug  the  light  alt  and  view  neceraa- 
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rlly  oisolng  ther^roin,  and  demreclaUiig 
tbe  rental  valne  of  your  (HratDr*8  property,  In 
that  tbe  view  of  persons  going  sooth  along 
said  bighwar  north  of  toot  orator*a  building, 
will  be  cut  off  from  your  tnator's  building." 
He  also  avers  that  the  tenants  In  his  build- 
ing are  valuable  to  blm,  and  some  of  them 
have  Informed  complainant  tti&t  If  said  col- 
umns oicroach  on  said  highway,  or  If  any  part 
of  said  bollding  of  defendant  encroaches  on 
said  highway,  they  will  no  laogiex  remain  his 
tenants.  Ben  Is  avennott  of  tpedal  dam- 
age  to  comidalnant,  apart  from  that  wbldi 
may  be  mflEoed  by  the  public  at  large. 

It  appears  that  the  iMsea  of  ttie  colnmns 
loopoMd  to  be  oreoted  In.  front  of  'defendant's 
building  are  outside  the  west  wall  of  the  main 
structure  to  which  they  are  expected  to  be  at- 
tacihed,  and  as  la  arerred  and  not  dmled,  "are 
to  extend  from  the  sidewalk,  sixteen  feet  In 
height,  more  at  less,  and  are  to  extoid  two 
feet  more  or  less  [22  Inches  seems  to  be  the 
real  extenf]  beyond  the  establlidied  building 
Hue  on  said  highway.  Into  and  upon  tbe 
street."  It  Is  wholly  Immaterial.  It  may  be 
added,  whether  these  columns  are  designed  to 
be  for  omamoit  or  utility,  or  whether  defend- 
ant win  be  prejudiced  more  by  the  temporary 
InJuDctlm  against  their  erection,  than  com- 
plainant might  b^  if  it  had  not  been  granted. 

We  try  the  case  on  this  appeal,  on  the 
pleadings  as  ttiey  are  presented,  In  advance 
of  any  evidence  taken  In  the  cause.  Whetii- 
er  the  evidence  when  taken  will,  on  submla- 
sion  of  the  case  for  flnal  dispoBltion,  sustain  * 
the  avermMits  for  relief  or  not,  we  are  not 
^ren  to  know.  It  Is  a  case  as  presented,  as 
the  court  below  held,  and  we  think  properly, 
where,  everything  considered,  the  comphdn- 
ant  was  entitled  to  his  Injunctifni,  and  Its 
continuance,  to  await  the  final  disposition  of 
the  cause.  Harrison  t.  Yerby,  87  Ala.  186,  6 
Sonth.  8. 

Tbe  defendant.  It  may  be  conceded,  owns 
as  It  claims,  to  the  cmter  of  the  atreet  in 
front  of  Its  building,  and  Its  right  to  the  use 
of  Its  pn^ierty  in  any  way  It  pleases,  subject 
only  to  the  easement  of  the  public  along  the 
street,  as  a  thoroughfare  of  travtii  and  com- 
merce; but  it  denies  to  complainant  tbe  right 
to  light,  air  and  view,  except  from  that  part 
of  Uie  street  Immediately  In  front  of  his 
property.  So  far  as  Ifisht  and  air  are  con- 
cerned, tbe  sDbJect  has  been  much  discussed, 
and  may  be  taken  as  wtil  aettied,  but  the 
question  of  view,  if  distinguishable  from 
these,  has  not  often  arisen.  Tbe  easement  of 
light  and  air  Is  placed,  on  what  would  seem 
to  be  good  reason,  and  certainly  on  authority, 
along  with  the  easement  of  access,  the  one 
no  more  Important  than  the  other,  exceiit  In 
degree,  nils  easement  of  access,  says  Mr. 
Elliott  '*1b  bo  far  regarded  as  private  proper- 
ty that  not  even  the  legislature  can  take  It 
away  and  deprive  the  owner  of  It  vrltbout 
compensation.  In  New  York  and  In  most  of 
tbe  states  in  whl^  the  question  has  arlsoi, 


the  abutter  has  an  easement  In  the  light  and 
air  oY€a!  the  street  and  'above  the  surface 
there  can  be  no  lawful  obstructloa  to  the  ao 
cess  of  light  and  ata-,  to  the  detriment  of  the 
abutting  owner.' "  In  support  of  the  text; 
note  1,  many  authorities  from  different  courta 
are  cited.  Including  tbe  case  of  New  York 
Ea.  R.  Co.  V.  Fifth  Nat  Bank,  186  U.  8. 
10  Sup.  Ct  743,  34  L.  Ed.  281.  In  tbe  case 
last  cited,  the  cotirt  say:  "The  owners  of 
lands  abutting  on  a  street  In  tbe  dty  of  New- 
York  have  an  easement  of  way  and  of  light 
and  air  over  It;  and  through  a  UIl  In  equity 
for  an  Injunction,  may  recover  of  the  ele- 
vated railroad,  company  full  compensation 
for  tbe  permanent  Injury  to  this  easement; 
but  In  an  action  at  law,  cannot  without  the 
defendant's  acquiescence,  recover  permanoit 
damages,  measured  by  the  diminution  In  val- 
ue of  their  property,  but  can  recover  sncli 
temporary  damages  only  as  the^  have  susr 
talned  to  the  time  of  commencing  the  ac^ 
tlon." 

From  the  well-constdered  case  of  Baraett 
V.  Johnson,  15  N.  J.  Eq.  481,  we  quote  ap^ 
provlngly  what  we  consider  to  be  especially 
api^cable  to  tbe  case  in  band,  that  there  are- 
"two  classes  of  rights,  originating  in  neces- 
sity and  In  the  ezigendes  of  bnman  affairs, 
apringtaig  up  coeval  with  every  public  hlgb- 
miy,  and  .which  are  recognised  and  oif  orced- 
by  the  common  law  of  alt  civilized  nations. 
The  first  relates  to  the  public  passage,  the 
sectmd,  subordinate  to  tbe  first  but  equally 
perfect  and  scarcely  less  Important  reUtea 
to  the  adjtdnlng  owners.  Among  the  latter  is 
that  of  receiving  from  the  public  highway 
light  and  air.  «  •  •  When  people  build 
upon  the  public  highway,  do  they  Inquire  or 
care  who  owns  the  fee  of  tbe  roadbed  [or 
street]?  Do  they  act  or  rdy  on  any  other 
consideration  except  that  It  la  a  public  high- 
way, and  they  the  adjacent  owners?  Is  not 
this  a  right  of  universal  exerdae  and  ac- 
knowledgment In  all  times  and  In  all  coun- 
tries, a  right  of  necessity,  without  wtalcb 
cities  could  not  have  beoi  built  and  without 
tbe  enforcement  of  which  th^  would  soon 
become  toiantless?  It  Is  a  right  essential  to 
the  very  existence  of  dense  communities. 
*  *  *  It  Is  a  right  founded  In  such  an  ur- 
gent necessity  that  all  laws  and  legal  pro- 
ceedings take  It  for  granted.  A  right  so 
strong  that  it  protects  Itoelf,  so  urgent  tbat, 
upon  any  attempt  to  annul  or  Infringe  It,  It 
would  set  at  defiance  all  legislative  enact- 
ment and  all  judicial  decision."  Dill  v. 
Board  (N.  J.  Bq.)  20  Atl.  73U.  10  L.  B.  A.  276; 
Field  V.  BarUng,  148  III.  55(t,  37  N.  B.  850,  24 

B.  A  406.  41  Am.  St  Rep.  311. 
In  the  case  of  DUl  v.  Board,  supra,  touch- 
ing the  righto  of  parties  to  streets  dedltintt>d 
to  pnbUc  use.  the  court  said:  "If  we  Inqniiv 
what  those  rights  are,  we  find  that  they  are 
twofold:  Eirst  a  right  of  access  from  the 
abutting  property,  and  a  passage  to  and  fro 
over  It  In  all  its  extent:  and,  second,  a  riglit 
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of  light,  air,  prospect  and  rentUation.  These 
rights  are  quite  distinct  trom  each  other, 
and  capable  of  be  ins  separately  exercised 
and  eajojed.  The  right  (tf  Ucht,  air  and  ven- 
tilation may  be  enjoyed  folly  wltbont  the 
least  exercise  of  the  right  of  access  and  pas- 
sage. That  this  right  of  light,  air,  prospect 
and  ventilation  exists  Is  clearly  established 
by  the  authority  of  this  and  othw  states." 
Hallock  T.  Scheyer,  SS  Him,  lU. 

It  Is  difficult  to  undarstand,  why  an  eas^ 
ment  of  view  from  every  part  of  a  public 
street.  Is  not,  like  Ught  and  air,  a  valuable 
right,  of  which  the  owner  of  a  building  on 
tlie  street,  ought  not  to  be  deprived  by  an 
encroachmoBt  on  the  highway  by  a  cotermi- 
nous or  adjacent  proprietor.  The  right  of 
view  or  pro8i>ect,  la  one  Implied,  like  other 
rights,  from  the  dedication  of  the  street  to 
public  uses.  As  was  well  said  by  the  learned 
Judge  below  In  respect  to  this  right,  *lt 
seems  to  be  a  valuable  r^ht  appurtenant  to 
the  ownership  of  land  abutting  on  the  high- 
way, and  to  stand  upon  the  same  footing,  as 
to  reason,  with  the  easement  of  motion,  light 
and  ah*,  and  to  be  Inferior  to  them  only  in 
point  of  convenience  or  necessity,  and  that 
an  interference  with  it  la  Inconsistent  with 
the  public  right  acquired  by  dedication.  The 
opportunity  of  attracting  customers  by  a  dis- 
play of  goods  and  signs  la  valuable,  as  I 
have  no  doubt  the  streets  of  any  city  in  the 
world  will  demonstrate."  As  to  these  and 
all  other  matters  brought  f<»rward.  the  In- 
junction should  await  the  decision  of  the 
cause  when  tried  for  final  decree,  on  plead- 
ings and  proofs  t^en. 

The  demurrer  on  the  ground  that  It  is  not 
alleged  in  the  bill,  that  complainant  had  ap- 
plied without  success  to  the  authorities  of  the 
city  of  Montgomery  for  relief.  Is  wanting  In 
merit.  He  had  a  right  to  file  the  bill  without 
reference  to  any  action  taken  by  the  city. 
Douglass  V.  City  Council,  118  Ala.  611.  24 
£louth.  745,  43  L.  B.  A.  S76.  The  demurrer 
as  to  any  of  Its  groimds  was  also .  properly 
overruled. 

From  what  has  been  said.  It  will  appear 
that  the  first  and  second  picas  were  properly 
held  to  be  without  merit  See  Louisville  & 
N.  R.  Co.  V.  Mobile,  J.  &  K.  G.  B.  Co.,  124 
Ala.  1G2.  26  South.  89&;  Webb  v.  Oily  of 
Demopolla.  86  Ala.  116,  13  South.  289.  21  L. 
B.  A.  62,  respectively,  as  to  each  of  these 
ideas.  The  court  held,  that  the  third  plea, 
as  originally  filed  was  good;  but  as  amended 
was  bad  for  duplicity,— citing  Story,  Eq.  PI. 
G53.  Without  considering  the  third  plea  as 
originally  filed,  we  concur  with  the  court  be- 
low, that  as  amended,  it  was  bad  for  duplici- 
ty. There  was  no  error  in  overruling  the 
motion  to  discharge  and  dissolve  the  Injunc- 
tion, and  finding  no  revo^ble  error  In  any  of 
the  rulings  of  the  court  below*  let  Its  decree 
be  afiiriued. 

Afiirmed. 

TYSON,      not  slttlnff. 


HJJNOtfi  OENT.  B.  00.  H06K1MS. 

(Supreme  Court  of  MisslBsippi.    Jane  10, 
1902.) 

RAILR0AD3  —  RIGHT     OP    WAT  —  DBFKCrn'B 
CONDEMNATION  —  TEBSPASSES  —  IMPROVB- 
■  MBNTS—RBMOVAI/-OCCUPATION— DAMAGES. 

1.  Where  a  railroad.  In  the  condemnation  of 
land  for  a  right  of  way,  fails  to  proceed  io 
conformity  with  its  legal  power,  all  its  acts  on 
the  land  are  tresitasaea,  for  which  it  is  liable. 

2.  Where  a  railroad  company  is  in  posses- 
sion of  land  under  a  defective  condemnation. 
It  may  be  dispossessed  by  ejectment. 

8.  Where  a  railroad  has  reBson  to  believe 
that  its  posseession  of  laod  la  rii^tful  under 
condemnation  proceedings,  but  the  proceedings 
were  defective,  It  is  not  liable  in  panitory  dam- 
ages for  Its  trespasses  on  the  laud. 

4.  Tliough  a  railroad,  in  taking  possesanon  of 
land  aud  placing  structures  thereon.  Is  a  tres- 
passer, because  the  condemnation  proceedings 
were  not  In  conformity  with  law,  it  is  entitled 
to  remove  such  stmctures. 

6.  Where  land  is  %'rougfulty  occupied  by  a 
railroad,  the  owner  In  ejectmrat  la  entitled  to 
damages  to  the  land  fnnn  tke  construction  of 
the  roadbed. 

6.  Where  a  railroad  built  a  spur  over  plain- 
tiff's land,  in  ejectment  plainUS  was  entitled, 
as  compensation  for  the  use,  to  a  reasouuble 
compensation  for  any  use  to  which  plaintiff 
might  have  put  the  land,  and  uot  to  a  portion 
of  the  freights  that  should  have  been  earned 
iu  carriage  of  goods  from  the  end  of  the  spur 
over  the  same  and  to  places  on  the  main  line. 

7.  That  the  spur  was  uot  an  essential  part 
of  the  main  line  did  not  mtitle  plabitiff  to 
such  freights  as  compensation. 

Appeal  from  circuit  court,  Lincoln  coun- 
ty; Bobt  Powell,  Judge. 

"To  be  officially  reported." 

Action  by  S.  W.  Hoskins  against  the  lUl- 
nols  Central  Ballroad  Company.  From  a 
Judgment  tat  plalntlfl,  defendant  appeals. 
Reversed. 

Mayes  &  Harris,  for  an}ellant  Harper 

&  Potter,  for  appellee. 

TQRBAL,  J.  S.  W.  Hoskins  brought  an 
action  of  ejectmoit  In  the  circuit  court  of 
Lincoln  (M)unty  against  the  lUinois  Central 
Ballroad  Company  for  the  N.  ^  of  the  S.  W. 
\i  of  section  6,  township  7  N.,  range  9  E. 
Two  thousand  five  hundred  dollars  was  de- 
manded for  the  use  and  occupation  of  it 
by  the  defendant.  The  defendant  pleaded 
the  general  issue,  and  gave  notice  of  valu- 
able Improvements  put  upon  the  land  by  it 
to  the  amount  of  $100,000.  These  Improve- 
ments constitute  the  roadbed  and  track  of 
about  1,000  feet  across  said  quarter  section 
of  land,  being  a  part  of  Its  spur  Une  ftom 
Brookhaveu  to  a  gravel  pit  beyond  the  same. 
The  plalntlCC  had  a  recovery  for  his  land,  and 
also  for  fl,SOO  for  the  use  and  occupation 
of  it  for  six  years,  with  an  allowance  of 
$300  to  defendant  for  Its  Improvements. 
From  a  judgment  entered  in  conformity  with 
this  verdict  the  Illinois  Central  Railroad 
Company  appeals.  The  fl,800  allowed  for 
rent  to  plaintiff  arose,  as  It  is  claimed,  by 
reason  of  the  freights  which  the  company 
should  have  received  from  hauling  gravel 
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«nd  lumber  taka  at  tbe  east  end  of  tbe 
^ur  road  orer  the  spur  Une  and  oivex  Its 
main  llne^  wlttaaBoerer  carried;  one-third  of 
which  frdghta.  It  la  asserted,  should  be  paid 
to  the  plaintll^  and  which  third  was  eati- 
mated,  or  rather  gneaaed,  to  be  91300.  The 
4300  allowed  to  defendant  for  valoable  Im- 
prorementB  Is  the  outcome  of  thla  1,000  feet 
at  railroad  on  plaintUTa  land,  wUch  the 
evidence  of  a  witness  for  the  plaintiff  show* 
ed  it  mnat  have  cost  the  defendant  $2,000 
to  conatmc^  while  that  of  a  witness  for  the 
defendant  showed  its  building  to  have  cost 
more  than  98,400.  TbiB  statement,  conald- 
tfed  In  connection  with  the  verdict,  demon- 
atrateop  we  think,  the  impropriety  of  the  re> 
salt  here  reached.  The  plaintiff  should  not 
have  recovered  fl,800  for  use  and  occupa- 
tion, because  no  part  of  that  sum  arose  from 
any  use  of  the  land  to  which  tbe  defendant 
could  have  devoted  it,  nor  should  the  de- 
fendant have  been  allowed  $900  for  the  value 
of  tbe  strDcturaB  put  by  it  upon  the  land, 
which  structures  it  is  rati  tied  to  remove  at 
Its  pleasure.  It  is  a  goieral  rule  of  law  that 
whatsoevw  chattels  are  attached  to  the  real- 
ty with  tbe  manifest  Intent  that  they  re- 
main there  become  part  and  parcel  of  It, 
and  cannot  be  removed  without  the  consent 
of  the  owner  of  the  freehold  to  whom  they 
are  considered  a  gift;  but  to  this  rule  there 
are  exertions,  and  among  others  is  the 
saperatnicturs  of  a  rallwtgr  company.  Such 
a.  company  exercises  the  right  of  onlnent 
domaln,-Hi  governmental  functlon,-end  takes 
no  fteebold  but  a  mere  easement,  and  there- 
fore cannot  be  aald  to  have  intended  to  a^ 
tadi  ita  raUa  and  ties  and  other  appliances 
to  the  freehold.  They  are  constructed  also 
for  public  use  and  enioyment,  and  It  is  their 
4u^ty  In  this  respect  that  distinguishes  the 
acts  of  the  company  in  their  construction 
from  tiiose  of  a  tre^asser  or  others;  and, 
if  the  terms  for  acquiring  this  easement  are 
too  onerous,  it  may  remove  its  rails  and  ties, 
and  pass  In  another  direction.  True,  If  It 
does  not  proceed  In  conformity  -trlth  its  pow- 
er In  tbe  condrannatlon  of  the  land  for  Its 
light  ot  vray,  and  until  It  does  so  proceed, 
all  Its  acts  upon  the  land  are  trespasses,  for 
which  It  is  liable;  and  it  may  be  put  out 
of  possession  by  ^ectment.  The  defendant 
here  had  good  reason  to  think  It  had  ac- 
quired a  Tight  of  way  over  this  tract  of 
land,  and  It  therefore  is  not  liable  for  puni- 
tory damages;  but  for  all  Its  acts  upon  the 
land,  unless  snd  until  it  acquires  a  right  of 
way.  It  is  responsible  as  a  trespasser.  This 
court  In  Railroad  Oo.  v.  Dickson,  63  Miss. 
380,  3SS,  63  Am.  Bep.  800,  approved  the  doc- 
trine announced  on  this  subject  by  the  courts 
of  Pennsylvania,  Michigan,  and  Alabama. 
In  Justice  t.  Railroad  Co.,  87  Pa.  28,  It  Is 
said:  "Tbe  commoU'law  rule  Is  undoubted 
that  a  trespasser  who  builds  on  another's 
land,  dedicates  his  structures  to  the  owner. 
This  case  la  not  the  case  of  a  mere  tres- 
pass by  one  having  no  authority  to  ent&c. 


but  of  one  represmtlng  the  state  hei-self, 
clothed  with  tbe  power  of  eminent  domain, 
having  a  right  to  oiter,  and  to  place  these 
materiala  on  the  land  taken  for  a  public  use, 
—materials  essential  to  tbe  very  purpose 
which  the  state  has  declared  In  the  grant 
ot  the  charter.  It  Is  true,  the  entry  was  a 
trespass  by  reason  of  the  omission  to  do  an 
act  requhred  for  the  security  of  the  citizen, 
to  wit,  to  make  compensation  or  ^ve  securi- 
ty for  it.  For  this  Injury  the  citizen  Is  en- 
titled to  redress.  But  ills  redress  cannot 
extend  beyond  his  Injury.  It  cannot  extend 
to  the  taking  of  tbe  personal  chattels  0^ 
the  railroad  company.  They  are  not  his, 
and  cannot  Increase  his  remedy.  The  Injury 
was  to  what  the  landholder  had  himself,  not 
to  what  he  bad  not  Then  why  should  the 
materials  laid  down  for  the  benefit  of  the 
public  be  treated  as  dedicated  to  him?  In 
the  case  of  a  common  trespasser  the  owner 
of  the  land  may  take  and  keep  his  struc- 
tures nolens  volens,  but  not  so  in  this  case; 
for,  though  the  original  entry  was  a  tres- 
pass, it  is  well  settled  that  the  company 
can  proceed  in  due  course  of  law  to  appro- 
priate the  land,  and  consequently  to  re- 
claim and  avail  Itself  of  tbe  structures  laid 
th^mn.  Another  evident  dlfTerence  between 
a  mere  tort  feasor  and  a  railroad  company  Is 
this:  the  former  necessarily  attaches  his 
structures  to  tbe  freehold,  for  be  has  no 
less  estate  In  himself;  but  the  latter  can 
take  an  easement  only,  and  the  structures 
attached  are  subsarvlent  to  the  purpose  of 
the  easement  A  railroad  company  can  take 
no  freehold  title,  and  when  Its  proper  use 
of  the  easement  ceases  the  franchise  Is  at 
an  end.  Tbere  Is  no  intention  In  fact  to 
attach  tbe  structure  to  tbe  freehold.  We 
have,  theref<Hre,  these  sallrat  features  to 
characterize  the  case  l>efore  us,  to  wit:  The 
right  to  CTter  on  the  land  under  authority 
of  law  to  build  a  railroad  for  public  use; 
the  acquisition  thereby  of  a  mere  easement 
In  the  land;  the  entire  absence  of  an  inten- 
tion to  dedicate  the  chattds  entering  Into  Its 
constmctlon  to  the  use  of  the  land;  the  ne- 
cessity for  their  use  in  the  execution  of  the 
public  purposes;  and  lasUy,  tbe  power  to 
retain  and  possess  these  chattels  and  tbe 
sbvctures  they  compose  by  a  valid  proceed- 
ing at  law,  notwitlistandlng  the  original  11- 
legality  of  tbe  entry.  Tbere  are  some  anal- 
ogies bearing  remotely  on  the  question  be- 
fore us,  showing  that  property  Is  not  gained 
by  tbe  owner  of  the  land  because  found  up- 
on it"  etc.  In  Railroad  Co.  v.  Dunlap,  47 
Mich.  456,  11  N.  W.  271,  the  supreme  court 
(page  465,  47  Mich.,  and  page  278,  11  N.  W.) 
said:  "We  are  of  opinion  that  no  error  was 
committed  In  excluding  from  the  compensa- 
tion allowed  to  Dunlap  the  value  of  tbe  rail- 
road track  laid  upon  the  land.  The  railroad 
company,  whether  rightfully  or  wrongfully, 
laid  this  track  while  In  possession,  and  for 
purposes  entirely  distinct  from  any  use  of 
tbe  land  as  an  isolated  parcel.  It  would  be 
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absurd  to  apply  to  land  bo  used,  and  to  a 
railroad  track  laid  on  It,  the  technical  rules 
which  apply  in  some  other  cases  to  struc- 
tnrea  inseparably  attached  to  the  freehold." 
In  Jones  v.  Railway  Co.,  70  Ali^  227,  Brick- 
ell,  O.  J.,  ably  demonstrates  that  the  nec- 
essary stroctures  for  a  railroad,  placed  up- 
on land  by  one  having  the  power  of  eminent 
domain,  continue,  under  all  circumstances, 
the  personal  chattels  of  such  one.  This  rule 
la  announced  In  Railroad  Go.  t.  Le  Blanc, 
74  Miss.  650,  673,  21  South.  760,  where  many 
of  the  authorities  supporting  it  are  cited 
with  approval.  The  plalntltf  shows  a  right 
to  recover  the  premises  from  the  defendant, 
and  he  Is  entitled  to  recover  also  of  de- 
fendant, for  its  use  and  occupation,  a  rea- 
sonable compensation  for  any  use  to  which 
it  could  reasonably  have  been  put  by  the 
plalntifT,  and  a  further  sum  to  cover  all 
damages  done  upon  the  land  by  the  defend- 
ant in  constructing  a  roadbed  for  Its  rail- 
way track.  The  plaintiff  is  to  be  compen- 
sated for  all  losses,  but  he  should  have  no 
Increased  compensation  by  reason  of  Its  use 
as  a  part  of  the  system  of  railroad  operated 
by  defendant  Sullivan  v.  Lafayette  Co.,  61 
Miss.  271;  Kille  v.  Ege,  82  Pa.  102;  Bullock 
v.  "Wilson,  3  Port  382;  Sedg.  Dam.  8  908. 
Tlie  appellee  inafsta  that  these  principles  do 
not  apply  to  this  case  because  the  1,000  feet 
of  roadbed  here  sued  for  is  only  a  part  of 
a  short  spur  line,  and  not  an  essential  oc  nec- 
essary part  of  defendant's  main  line;  but 
the  principle  of  law  relating  to  the  subject 
applies  alike,  we  think,  to  both  cases. 
Beversed  and  remanded. 


OWENS  V.  STATE. 
(Supreme  Court  of  MlsdsuppL   June  &,  1902.) 

HOHICIDB— BVIDBNGB  —  THREATS  —  INSTRUC- 
TIONS—DISCREDITINO  WITNES&-CON- 
TRADICTORY  STATEMENTS. 

1.  Defendant  was  Indicted  for  murdering  a 
revenue  otttcer.  The  killing  was  done  by  oth- 
ers when  he  was  not  presmt  but  the  state 
claimed  that  he  famished  ammunition  for  the 
purpose,  and  advised  the  killing.  Held  error 
to  admit  testimony  that  over  a  year  before, 
and  after  an  officer  had  been  shot,  deFcudant 
said:  "If  the  revenue  officers  didn't  quit  both- 
ering out  there,  there  would  be  some  more  of 
tbcra  shot."  "I  don't  mean  that  I  will  do  it, 
but  it  will  be  done." 

2.  On  the  trial  of  defendant  for  the  murder 
of  a  revenue  ofliccr.  the  only  testimony  con- 
necting him  with  the  crime  was  that  of  an 
acconiiilice,  who,  on  cross-examination,  testi- 
fied that  all  that  he  bad  stated  on  his  direct 
examination  was  false,  that  defendant  did  not 
do  the  acts  or  sneak  the  words  witness  had 
testified  to.  and  tnat  his  reason  for  teptifying 
as  be  did  was  that  the  other  persons  accused 
of  the  frinie  had  told  him  to  do  so.  ffeld  error 
to  refuse  to  charge  that  'if  they  [tlie  jury] 
believed  from  the  evidence  that  any  witness 
has  heretofore,  or  on  this  trial,  sworn  falsely 
to  any  matwial  fact  in  this  case,  they  may  dis- 
regard the  testimony  of  such  witness  alto- 
gether." 

3.  It  was  error  to  refuse  to  charts  that  "wit- 
uc«F<efl  may  be  impeached  by  showing  that  they 
have  made  ktat«-iiiruts  at  other  Uiiit.>s  aud  pla- 


ces, and  have  testified  under  oath  at  other 
times  and  places,  materially  different  from 
their  teetimony  on  the  witness  stand;  and  the 
jury  may  disregard  the  testimony  of  wituesse:; 
who  are  shown  to  their  satisfaction  to  have 
willfully  made  statemente  or  inveu  sworn  tes- 
timony at  other  times  and  places  materially 
in  confilct  with  their  testimony  on  the  witnesK 
stand  in  this  case.  But  this  testimony  to  im- 
peach the  witness  is  for  the  purpose  of  show- 
ing such  witn^s  to  be  uuwortny  of  credit,  and 
not  directly  to  establi^  the  guilt  or  innoceut-u 
of  the  defendaut." 

Appeal  from  circuit  court,  Lafiiyette  coun- 
ty; P.  EL  Lowry,  Judge. 

"To  be  oadaay  reported.** 

Wfalt  Ow«i8  was  conrlcted  of  murder,  au<I 
appeals.  Reversed. 

"Whit  Owais,  appellant,  was,  together  witli 
Wil  Mathls  and  Orlandus  Lester,  indicted  to:- 
the  murder  of  Hugh  Montgomery  on  the  lOtli 
of  November,  1901,  convicted,  and  sentenced 
to  death.  The  evidence  for  the  state  showed 
that  John  and  Hugh  Montgomery  were  deputy 
United  States  marshals,  and  went  to  the  hous^ 
of  WU  Mathls  on  the  evening  of  November 
16,  1901,  for  the  purpose  of  arresting  Mnthi-^ 
for  lUIcIt  distilling;  that  they  were  persuaded 
by  Mathls  and  one  Jackson  to  stay  ovemlght 
at  Matbis'  house,  and  during  the  night  were 
murdered  in  Mathls'  house.  There  was  no 
proof  that  Owens  was  present  at  the  time  of 
the  murder,  It  being  the  theory  of  the  state 
that  he  was  an  accessory  before  the  fact. 
The  only  evidence  connecting  him  with  the 
crime  was  that  of  Orlandus  Lester,  an  accom- 
plice, and  who  testified  that,  after  the  arrival 
of  the  Montgomerys  at  the  home  of  Mathls. 
Mathls  sent  him  (Lester)  to  the  house  of  de- 
fendant Owens,  who  lived  about  two  miles 
from  Mathls,  with  a  message  for  him  to  come 
there  with  his  gun,  and  bring  some  buckshot, 
and  help  him  kill  the  two  ofllcers;  that  Oweus 
gave  bim  no  answer  when  the  message  was 
delivered,  but  said  he  would  answer  later; 
that  be  then  went  some  distance  further,  to 
the  bouse  of  one  Geo.  Mask,  who,  like  Mathis. 
was  a  son-in-law  of  Owens,  and  got  Mask's 
gun,  and  came  back  by  Owens'  place,  when 
Owens  gave  him  some  buckshot  shells,  and 
told  him  to  tell  Mathis  that  be  could  not  come, 
for  fear  his  wife  would  create  an  alarm,  and 
not  to  let  the  officers  get  away,  and  that 
Mathls  and  Jackson  could  manage  them;  that, 
after  he  returned  to  Mathis'  house,  Mathis  sent 
him  Into  the  room  where  the  Montgomerys 
were  in  bed,  with  a  lamp,  to  get  some  cobs, 
and,  as  he  was  about  to  come  out  Math's 
and  Jackson  came  to  the  door,  and  opened 
fire  on  them  and  killed  them.  On  cross-ex- 
amination, Lester  stated  that  all  that  he  had 
stated  on  his  direct  examination  was  false,  and 
that  Owens  gave  him  no  shells,  and  sent  no 
word  whatever  to  Mathls,  and  that  be  testi- 
fied falsely  because  Mathls  told  him  to  do  so. 
as  it  would  be  of  advantage  to  them  (Lester 
and  Mathis).  The  opinion  of  the  court  con- 
tains a  further  statement  of  the  facts.  De- 
fondant's  motion  for  a  new  trial  was  overrul- 
ed, and  he  appeals. 
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Stephens  &  Stephens  and  ^IcWlllie  ft 
Thompson,  for  appellant.  W.  L.  Ea sterling, 
Asst  Atty.  Gen.,  for  tlie  State. 

WHITFIELD,  0.  J.  This  case  Is  not  like 
that  of  Mathls  or  Lester.  In  those  cases  the 
guilt  of  the  parties  was  shown  by  overwhelm- 
ing evidence  of  the  moet  positive  character. 
This  appellant  was  not  present  at  the  kllllDg, 
and  the  effort  here  is  to  show  that  he  was 
an  accessory  before  the  fact  But  this  rests 
wholly  upon  the  testimony  of  Lester,  a  self- 
confessed  perjurer.  It  was  earnestly  argued 
that  Owens  did  not  take  the  stand,  and  that 
no  member  of  his  family  took  the  stand,  !o 
contradict  Lester  as  to  what  Lester  said  oc- 
curred at  Owens*  house,  between  him,  imd 
Owens.  But  the  state  must  convict  on  afllrm- 
atlve  testimony  showing  the  guilt,  not  on  the 
failure  of  the  defendant  to  show  his  Inno- 
cence. That  Innocence  Is  presumed  till  the 
state  has  shown  the  contrary.  The  conversa- 
tions overheard  between  Owois  and  others 
In  the  jail  are  not  addressed  to  the  point  of 
showing  affirmatively  his  guilt.  They  are  not 
affirmative  evidence  of  participation  In  the 
crime  as  accessory  before  the  fact,  and  it  Is 
not  of  course,  argued  that  they  Involve  any 
confession.  They  have  their  due  weight  as 
evidence,  but  It  Is  perfectly  plain  that  this 
conviction  must  rest  exclusively  on  the  tes- 
timony of  Lester. 

On  the  trial  of  this  case  the  witness  P.  E. 
Mathews  was  permitted  to  testify  to  an  alleg- 
ed threat.  What  he  says  on  that  subject 
Is  as  follows:  "Q.  State  to  the  jury  If  you 
have  ever  heard  him  make  a  statement  with 
reference  to  the  killing  of  revenue  officers? 
If  80,  state  to  the  jury  when  and  where  it 
was,  and  what  was  said?  A.  Yes,  sir;  I 
heard  him  make  a  statement.  (Counsel  for 
defendant  objected.  Objection  overruled.  Ex- 
ception taken.)  Q.  Tell  the  Jury  when  and 
where  It  was,  and  what  was  said?  A.  I 
don't  remember  exactly  the  date.  It  was 
some  little  time  after  Dave  Rogers  was  shot 
at  out  here  south  of  town.  I  bad  a  conversa- 
tion with  him-  By  the  court:  About  how 
long  ago?  A,  It  was  something  over  a  year 
ago.  My  recollection  Is  it  was  In  the  summer 
or  fall  of  1»00.  Q.  At  that  time  what  was 
Dave  Rogers?  A.  Deputy  United  States 
marshal.  By  court:  State  the  words  that  was 
said  by  Whit  Owens?  A.  I  had  a  conversa- 
tion with  Mr.  Owens  here  In  town,  near  the 
federal  court  building.  His  statement  to  me 
was.  If  the  revenue  officers  didn't  quit  bother- 
ing out  there,  there  would  be  some  more  of 
them  shot.  (Counsel  for  defendant  objected 
as  Incompetent,  too  remote,  etc.  Objection 
overruled.  Exception  taken.)  Q.  Did  you  say 
anything  to  him,  or  him  to  you,  further?  A. 
Tes.  sir;  I  told  him  that  I  thought  It  was  Im- 
proper to  make  that  kind  of  a  statement 
(Counsel  for  defendant  objected.  Objection 
sustained.)  By  the  court:  I  don't  think  Ma- 
thews'  statement  to  Owens  Is  admissible,  and 
It  It  ezcliided.   A.       answn  was,  'I  don't 


mean  that  I  WHl  do  It,  but  It  will  be  done.' 
That's  abont  his  language,  as  well  as  I  re- 
member it.  (Counsel  for  defendant  objected, 
and  moved  to  exclude  all  this  testimony.  Ob- 
jection overruled.  Exception  taken.)"  The 
court  should  have  permitted  what  Mathews 
said  to  Owens  to  go  in  evidence.  It  was  part 
of  one  continuous  conversation,  and  what 
Mathews  said  to  Owens  Is  necessary  to  make 
intelligible  Owens'  response,  "I  don't  mean 
that  I  wlU  do  It  but  It  will  be  done."  It 
Is  not  possible  to  sustain  the  admission  of  this 
testimony  on  the  theory  that  It  shows  a  threat. 
It  is  perfectly  plain  that  Owens  did  not  threat- 
en these  two  officers  individually;  and  coun- 
sel for  the  state  concede  that  but  they  say 
that  It  was  a  clas9~reTenue  officers  as  a 
class— who  were  threatened.  Itreatened  by 
whom?  Owens  did  not  threaten  to  do  any- 
thing himself.  It  is  impossible  to  take  his 
language  and  work  oat  of  it  by  any  just  rea- 
soning, any  threat  that  he  was  going  to  in- 
jure, or  aid  In  Injuring,  anybody.  On  the 
contrary,  he  expressly  disclaimed  the  purpose 
of  shooting  any  one  himself.  "I  don't  mean 
that  I  will  do  It  but  that  It  will  be  done." 
We  think  It  perfectly  clear  that  the  language 
used  contained  no  threat,  within  the  meaning 
of  the  law.  It  was  error  to  admit  this  tes- 
timony. The  language  was  used  more  than  s 
year  prior  to  this  trial.  There  Is  nothing  in 
the  evidence  to  Indicate  that  at  the  time  this 
alleged  threat  was  made,  Owens  had  any  cause 
himself  for  personal  animosity  towards  the 
revenue  offico^  The  moet  that  can  be  said 
was  that  he  was  describing  a  state  of  feeling 
that  existed  in  his  community  towards  reve- 
nue officers  as  a  class,  but  when  be  couples 
with  this  statement  the  distinct  declaration, 
"I  don't  mean  that  I  will  do  it"  It  must  be 
perfectly  obvious  that  this  falls  far  short  of 
stating  any  threat  on  his  part  that  he  Individ- 
ually would  shoot,  or  aid  In  shooting,  any 
revenue  officer.  Within  none  of  the  principles 
laid  down  in  the  law  books  as  to  what  con- 
stitutes a  threat  can  this  language  be  hdd  to 
be  a  threat.  See  HInson  v.  State,  66  Miss. 
632,  6  South.  463.  It  was  therefore  error  to 
admit  this  testimony.  It  is  too  obvious  for 
discussion  that  this  testimony  was  prejudicial 
in  the  highest  degree  to  the  defendant's  rights. 
It  must  have  weighed  mightily  with  the  Jury. 
The  same  testimony  was  admitted  In  tlie  oth- 
er case  against  Owens.  In  one  of  these  cas- 
es, singularly  enough,  the  jury  found  the  de- 
fendant guilty  of  murder,  without  fixing  his 
punishment  at  Imprisonment  In  the  peniten- 
tiary for  life;  and  in  the  other  the  jury,  whilst 
finding  him  guilty  of  murder,  merely  fixed  his 
punishment  at  Imprisonment  for  life. 

In  this  case,  in  which  the  prisoner  was 
sentenced  to  death,  the  court  refused  to 
charge  the  Jury  for  defendant  as  followsr 
"The  court  instructs  the  jury  that  If  they 
believe  from  the  evidence  that  any  witness 
has  heretofore,  or  on  this  trial,  sworn  falsely 
to  any  material  fact  In  this  case,  they  may 
disregard  the  testimony  of  such  witness  al- 
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-togefber.**  In  the  other  cue  the  conrt  re- 
fused an  Identical  ln8tractl(»i  to  the  d^m^ 
ant  In  the  following  words:  "The  court 
InstTDcts  the  jury  that  it  they  believe  from 
the  evidence  that  any  witness  has  hereto- 
fore, or  on  this  trial,  sworn  falsely  to  any 
material  fact  In  this  case,  they  may  dis- 
regard the  testimony  of  snch  witness  alto- 
geiher."  BoQi  these  Instructlcma  should 
hare  beoi  given  In  the  respective  trials. 
The  fact  that  the  court  had  charged  the 
Jury,  in  an  instruction  t^ng  them  that 
they  were  authorized  to  convict  on  the  tes- 
timony of  the  accomplice  alone,  and  that 
th^  were  the  sole  Judges  of  the  credibility 
of  the  witncBsea,  does  not  cure  this  error, 
on  the  peculiar  facts  of  this  case;  for  here 
the  whole  case  for  the  state  depended  ab- 
solutely upon  the  testimony  of  this  one  wit- 
ness, I^ester.  Without  his  testtanony  It  was, 
of  coarse,  Impossible  to  convict  defendant. 
He,  and  he  only,  testlflefi  to  the  snbatantlve 
facts  affirmatlv^  showing  the  defendant  to 
have  beea  an  accessory  before  the  fact  In 
this  horrible  assassination.  The  whole  pur- 
pose of  the  testimony  was  to  connect  Owens 
with  the  killing,  and  this  connection  Is 
shown  alone  by  the  testimony  of  this  wit- 
ness Lester,  and  this  witness  is  a  self-con- 
fessed perjurer.  There  is  scarcdy  a  mar 
terlal  fact  In  his  testimony  abont  which  he 
does  not  confess  that  he  deliberately  per- 
jured himself  at  dlfrermt  times.  Nay,  more 
than  this,  he  actually  confesses  to  d^berate 
perjury  during  the  same  examination  In  this 
case,  contradicting  under  oath  on  the  crosft' 
examination  the  most  solenm  statements  tjf 
fact  fresh  from  his  lips  on  the  examination 
tn  chief.  Gould  thwe  be  conceived  a  case 
In  which  It  was  more  vltsl  to  a  fair  and 
Impartial  trial  that  these  two  Instructions 
should  have  been  given?  Th^  go  to  the 
very  soul  of  the  defense,  to  wl^  that  the 
state  witness  was  wholly  unworthy  of  cred- 
it. It  was  not  snffldoat,  thoefor^  to  have 
stated  incidentally  that  the  Jury  were  the 
sole  Judges  of  the  credibility  of  the  wit- 
nesses, In  the  charge,  not  pointing  specific- 
ally on  that  proposition,  but  on  the  totally 
distinct  proposition  that  the  Jury  might  con- 
vict on  the  unsupported  testimony  of  an 
accompllc&  The  principle  of  Green  v.  State, 

55  Miss.  454,  controls  here,  wherein  It  was* 
held  error  to  refuse  an  instruction  for  de- 
fendant that  the  testimony  of  an  accomplice 
should  be  received  with  great  eautjon,  and 
that  the  Jury  might  disbelieve  sudi  testi- 
mony altogether,  although  the  Jury  had  al- 
ready been  charged  that  they  were  the  sole 
Judges  of  the  erldraice,  and  might  disregard 
the  testimony  of  such  witneflses  as  they  did 
not  believe.  The  charge  In  Flnley  v.  Hunt, 

56  Miss.  223,  told  the  Jury  the  witoess  "was 
not  entitled  to  credit"  as  to  any  other  mat- 
ter as  to  which  he  had  testified,  If  he  had 
testified  falsely  as  to  any  material  matter, 
and  was  properly  refused,  because  it  com- 
manded the  Jury  to  wholly  disbelieve  the 


witness  In  sncb  caaa  R  Is  not  objectionable 
on  the  ground  that  It  was  aimed  at  the 
witness  Lester.  This  case  Is  not  like  that 
of  Railway  Oo.  v.  Tate,  70  Miss.  848,  12 
South.  838,  In  that  respect.  The  teetlmcmy 
of  the  only,  witness  for  the  defendant  there 
was  not  only  not  oontradlcted,  but  wbs  neU 
ther  improbable  nor  unreasonable.  Here  the 
testimony  of  this  witness  is  self-contradlo* 
tory.  He  hims^  admite  that  be  has  de- 
liberately perjured  himeelf  In  his  statement 
as  givra  in  the  ncaminatlon  in  chief  and 
cross-examination  on  this  very  same  trial. 
In  snch  a  case  it  is  no  objection  that  the 
instruction  Is  aimed  at  testimony  confessed- 
ly pojured.  See  Norwood  &  Bnttwfl^  Go. 
V.  Andrews,  71  Misa.  641,  16  South.  262. 
It  may  be  said  that  the  instruction  omlta 
the  word  "Intentionally,"  and  that  under 
Railroad  Co.  r.  Hedrick.  62  Miss.  29,  It 
was  properly  reused  for  that  reason;  but 
that  case  and  irimllar  cases  refer  alone  to 
those  Instances  In  which  it  Is  possible  that 
the  false  testimony  may  have  been  simply 
mistaken  testimony,  in  which  the  witness 
may  have  stated  a  fact  falsely  (steted  ft  as 
It  was  noQ,  and  yet  done  so  nnhitenticmally 
(testlfled  falsely,  in  other  words,  by  pore 
mistake^  Bat  it  would  be  preposterous  to 
claim  that  this  witness  testified  falsely.  In 
the  many  instances  In  which  he  admlte  that 
he  testified  falsely,  simply  by  mlsteke.  He 
leaves  no  room  for  the  application  of  the 
principles  announced  in  the  cases  cited.  He 
confessed,  callously  and  shamelessly,  that 
he  had  not  only  perjured  himself,  but  had 
done  so  in  such  a  way  that  It  Is  impossible 
not  to  see,  clearly  and  plainly,  that  he  had 
Intentionally  and  deliberately  perjured  him* 
self  as  to  most  material  facta.  Wher^ 
therefore^  the  facte  show  that  the  witness 
bad  Intentionally  porjured  himself  about  ma- 
t^al  matters,  It  is  wholly  Immat^al  that 
the  word  'Intentional"  was  omitted  from 
the  charge.  The  only  object  of  putting  tbe 
word  "Intentionally"  In  such  a  chaise  Is  to 
warn  the  Jury  that  they  should  not  wholly 
reject  tbe  testimony  of  a  witness  because 
he  bad  testlfled  falsely  merely,  if  he  had  so 
falsely  testlfled  anhitentlonal^  (that  Is  to 
say,  by  misteke);  but  where  tbe  Jury  see 
(th^  themselves),  with  overwhelming  cleat^ 
ness,  that  the  witness  bad  intentionally  per- 
jured himself,  tbe  Insertion  of  the  word  "in- 
tentionally" in  the  cbsrge  is  wholly  imma- 
terial. 

The  court  also  refused  In  this  ease,  in 
which  the  prisoner  was  seutenced  to  death, 
to  give  tbe  following  charge:  "Tbe  conrt 
Instrncte  the  Jury,  for  the  defoidant,  that 
witnesses  may  be  impeached  by  showing 
that  they  have  made  stetemente  at  other 
times  and  places,  and  have  testlfled  under 
oath  at  other  times  and  places,  materially 
different  from  their  testimony  on  the  wit* 
ness  stend.  And  the  Jury  may  disregard 
the  testimony  of  any  witness  or  witnesses 
who  are  shown,  to  th^  satisfaction,  to  have 
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wiUfally  made  Btatem^ts  or  glTcn  Bworn 
testimony  at  other  tlmea  and  places  materi- 
ally ia  conflict  witb  tlielr  testimony  on  the 
witneaa  stand  In  this  case.  But  this  testi- 
mony to  impeach  the  witness  is  for  the  pur- 
pose of  showing  sQCh  witness  to  be  un- 
worthy of  credit,  and  not  directly  to  estab- 
lish the  rnilt  or  Innocence  of  the  defendant" 
It  Is  Impossible  to  conceive  for  what  reason 
this  instruction  was  refused.  It  is  accurate- 
ly drawn,  peculiarly  appropriate  under  the 
facts  In  this  case,  and  emln^tly  proper  to 
have  been  glv^  and  its  refusal  was  a 
greTlous  error  against  the  appellant. 

Looking  at  these  three  errors,  each  one 
of  them  most  Tital  and  material  to  a  fair 
and  impartial  trial,  remembering  that  the 
couTlction  of  the  defendant  rested  exclusive- 
ly upon  the  testimony  of  the  witness  Lester, 
ao  far  as  the  facts  showing  his  connection 
with  the  crime  are  concerned,  Is  it  not  mani- 
festly the  plain  duty  of  this  court  to  re- 
Terse?  We  are  bound  to  administer  the  law 
Justly  and  Impartially.  If  the  jury,  believ- 
ing the  witness,  as  they  had  a  right  to  do; 
had  foond  him  guilty,  the  court  having  com- 
mitted no  reversible  error  In  Its  rulings  on 
the  evidence  and  instructions,  we  would  have 
dHaregarded  all  minor  errors  and  affirmed 
the  conviction;  but  It  is  Impossible  for  any 
court  of  last  reeort  to  affirm  a  conviction 
resting,  like  this,  on  the  solitary  testimony 
of  a  callous  and  shameless  perjurer,— a  self- 
confessed  perjurer,  where  the  court  has 
committed  three  errorB,  each  vital.  In  the 
highest  degree,  to  a  fair  and  Impartial  trial. 
"We  repeat  what  we  stated  In  the  case  of 
EUerbe  v.  State,  7fi  Miss.  G31,  22  South.  962, 
41  L.  B.  A.  668:  "If  this  error  wa%  a 
merely  technical  one,  not  vital  In  Its  nature, 
we  would  not  for  that  alone  reverse  the 
judgment.  *  *  *  So  far  as  the  lawful 
power  of  this  court  can  be  exerted  In  affirm- 
ing convictions  for  violations  of  the  law  of 
the  land.  It  shall  be  exerted;  and  mere 
technical'  errors,  without  Intrinsic  merit, 
when  we  can,  after  careful  and  thorough 
examination  of  the  whole  case,  confidently 
say  that  the  right  result  has  been  reached, 
that  substantial  justice  has  been  done,  and 
that  on  a  new  trial  no  other  result  could 
reasonably  be  arrived  at,  will  not  avail  here 
for  reversal  in  civil  or  criminal  cases;  but 
where  the  defendant  has  been,  as  her^  de- 
nied a  right  secured  to  him  by  the  con- 
stitution and  the  laws  of  the  land,  we  are 
compelled  to  reverse  the  case.  In  such 
cases  the  interests  of  society,  the  stability 
of  the  laws,  the  due  administration  of  jus- 
tice, demand  a  reversaL  Disregard  of  funda- 
mental right  in  the  case  of  the  guiltiest  de- 
fendant, his  conviction  in  violation  of  set- 
tled constitutional  and  legal  safeguards  In- 
tended for  the  protection  of  all,  are  not 
things  which  affect  the  particular  defendant 
in  a  given  case  alone,  but,  in  their  disastrous 
and  fur-reaching  consequences.  Involve,  in 
future  trlali^  the  innocent  and  guilty  allke^ 


subvert  justice,  and  disorganize  nodetj. 
OuUt  should  be  punished  certainly  and  con- 
dignly,  most  assuredly;  but  guilt  must  be 
manifested  In  accordance  with  the  law  of 
the  land,  else  some  day  the  innocent,  who 
are  sometimes  called  to  answer  at  the  bar 
of  their  country,  may  come  to  find  them- 
selves involved  In  a  common  ruin,  and  de- 
prived of  the  legal  trial  necessary  to  the 
vindication  of  their  innocence."  Where  the 
crime  committed  Is  one  as  atrocious  and  in- 
famous as  this,  there  is  all  the  more  reason, 
on  the  one  hand,  why  the  court,  sitting 
serene  amid  the  tumult  of  feeling,  should 
hold  the  scales  of  justice  'nlth  even  balance, 
—see  to  it  that  no  just  right  of  the  accused 
is  swept  away  In  the  tempest  of  passion 
aroused  by  the  enormity  of  the  crime;  and. 
on  the  other,  why  the  court  should  be  lib- 
eral in  its  rulings  to  the  defendant,  since 
the  r^ult  Is,  In  such  case,  almost  certainly 
conviction.  If  there  be  any  testimony  war- 
ranting it,  and  hence  the  common  sense  and 
sound  judgment  of  the  Jury  may  well  be 
trusted  to  reach  the  right  result  without 
the  aid  of  vicious  rulings  on  the  evidence 
and  the  instructlous.  We  say  this  much  In 
deference  to  the  earnest  appeal  made  to  us 
to  affirm  this  conviction  without  regard  to 
errors.  TUls  we  might  do.  and  would  do. 
If  we  could  conscientiously  declare  that 
these  errors  were  not  vital.  But  who  shall 
say  that  the  admission  of  evidence  as  to  the 
threat,  and  the  refusal  of  charges  going  to 
the  very  essence  of  the  defense,  were  not 
most  potential  in  producing  the  result?  We 
administer  the  law  of  the  land  with  equal 
hand  betn'een  the  state  and  the  prisoner  at 
the  bar.  We  know  nothing  of  his  guilt  or 
innocence  except  as  manifested  to  us  by 
the  record.  Neither  the  tumult  of  popular 
feeling  against  a  defendant,  oor  sympathy 
of  those  dear  to  him  In  his  behalf,  can  com- 
municate itself  to  this  tribunal.  We  would 
be  unworthy  of  the  high  places  we  hold,  if, 
convinced  that  vital  erro^  had  been  com- 
mitted,—error  showing  that  a  fair  and  Im- 
partial trial  has  not  been  had,— we  did  not 
unhesitatingly  reverse  the  Judgment,  In  or- 
der that  the  defendant,  however  guilty,  when 
finally  sentenced  to  death,  after  having  had 
a  trial  fair  and  impartial,  may  not  be  able, 
dying,  to  charge  the  administration  of  Jus- 
tice with  an  execution  unsanctioned  by  thft 
law  of  the  land. 


HARTFORD  FIHE  INa  CO.  T.  SHLEN- 
KER. 

(Sapreme  Conrt  of  Mississippi.   June  9,  1002.) 

IN8URAKCE-P0LICY— STIPULATIONS  TO 
WAIVE  STATUTE— LOSS. 

Under  Laws  1804.  c.  03.  |  1,  as  amended 
by  Laws  18D6,  c.  5(t,  provicliu}!:  thnt  in  case  of 
loss  by  fire  of  insured  personal  property,  where 
the  same,  after  issuance  of  the  policy,  la  con- 
stuutly  cnan^rd  in  specifics  and  qiiuutity.  In 
the  conrse  of  ti-nde,  only  thp  actuiil  value  of 
the  property  at  Urn  time  of  loss  may  be  recov- 
ered, not  to  exceed  4Jie  amount  expressed  in 
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th8  policy,  where  there  was  a  policy  of  $2,000 
on  a  stock  of  cotton  worth  Slb.OOO,  of  which 
$4,000  worth  was  destroyed  by  fire,  the  insur- 
ed could  recover  the  $2,000,  notwitbstandiug 
cunditiona  in  the  poHcy  expressly  waiving  all 
benefit  under  snch  law,  and  providing  that  the 

Sroperty  should  be  insured  to  its  full  value,  and 
I  case  of  loss  the  insurer  should  be  liable  only 
for  8U<Ji  portion  of  the  loss  as  the  amount  of 
the  policy  bore  to  the  full  value  of  the  property 
Insured  at  the  time  of  the  fire. 

Appeal  tiom  circuit  court,  Warren  count;; 
Geo.  Anderson,  Judge. 

Action  by  D.  X  Sblenker  against  ttie  Hart- 
foxd  E^re  Insurance  Company.  From  a  judg- 
ment for  plaintiff  defendant  appeala.  Affirm- 
ed. 

D.  J.  Shlenker  sued  appellant  upon  a  fire 
Insurance  policy  covering  cotton  in  bales  con- 
tained In  certain  cotton  yards  In  Vlcbsburg, 
Miss.  The  policy  sued  on  contained  the  fol- 
lowing stipulations;  "In  consideration  of  the 
mutually  agreed  reduction  of  one  per  cent 
per  annum  at  which  this  policy  la  issued,  the 
assured  agree  to  waive  any  and  all  benefit 
that  may  be  claimed  under  an  act  of  the  legis- 
lature of  Mississippi  known  as  'House  Bill 
No.  702,'  approved  March  20,  1S96;  and  It  Is 
understood,  agreed,  and  warranted  by  the  as- 
sured that  the  basis  for  adjustment  of  any 
claim  for  loss  or  damage  to  tbe  property  cov- 
ered by  this  Insurance  shall  not  exceed  the 
actual  cash  market  value  of  such  property  at 
the  time  of  the  loss  and  at  the  place  of  the 
flre,  which  cash  market  value  shall  in  no 
event  be  greater  than  it  would  then  and  there 
cost  to  replace  the  property  damaged  or  de- 
stroyed with  property  of  the  same  kind  and 
quality.  And  it  is  further  understood,  agreed, 
and  warranted  by  the  assured  to  maintain  in- 
surance to  an  amount  not  less  than  tbe  cash 
value  of  the  whole  property  hereby  insured, 
and  that  in  case  of  loss  under  this  policy  this 
company  shall  be  liable  only  for  such  pro- 
portion of  the  whole  loss  which  shall  not  ex- 
ceed tbe  actual  market  value  as  above  provid- 
ed as  the  amount  of  this  Insturance  bears  to 
the  cash  market  value  of  the  whole  property 
hereby  insured  at  the  time  of  the  fire.  Now, 
therefore.  In  consideration  of  said  reduction  in 
rates,  the  assured  do  hereby  covenant  and 
agree  with  the  Hartford  I'^re  Insurance  Com- 
pany that,  In  case  this  warranty  and  agree- 
ment shall  at  any  time  be  violated,  they  do 
hereby  declare  themselves  liable  to  the  Hart- 
ford Fire  Insurance  Company  for  any  loss 
or  damage  which  may  result  to  said  Hartford 
Fire  Insurance  Company  by  reason  of  breach 
of  this  warranty;  It  being  clearly  understood 
that  this  policy  of  insurance  is  based  on  this 
agreement,  and  its  validity  depends  upon  the 
performance  of  this  obligation,"  The  suit 
was  for  $2,000,  the  amount  of  the  policy,  and 
the  declaration  alleged  that  there  was  $15,000 
worth  of  cotton  In  the  yards  at  the  time  of 
the  flre,  which  destroyed  over  $4,000  worth 
of  the  cotton.  Defendant  Sled  several  sepa- 
rate pleas,  raising  tbe  following  questions: 
(1)  By  the  terras  of  the  policy,  the  insurance 
company  was  not  rrspoitslble  for  the  whole 
amount  named  lu  the  policy,  but  only  to  the 


extent  of  the  proportion  which  the  amount 
named  In  the  policy  might  bear  to  the  whole 
amount  of  the  value  of  the  property  insured; 
<2)  that  the  stipulation  that  the  insured  would 
maintain  insurance  upon  the  property  to  its 
full  value  was  a  vital  condition  upon  which 
the  policy  was  Issued,  and  that  by  failure  to 
maintain  such  full  insurance  the  policy  be- 
came void;  (3)  that  the  Insured  became  bound 
to  make  good  any  loss  or  damage  which 
might  result  to  the  company  by  reason  of  his 
failure  to  maintain  full  insurance;  (4)  the 
property  insured  was  constantly  changing  in 
specifics,  quantity,  and  value  tn  the  usual 
course  of  trade,  and  that  for  this  reason  the 
policy  was  not  subject  to  the  valued-policy 
provisions  of  the  law  of  1896.  Plaintiff  de- 
murred to  these  several  pleas.  Tbe  demur- 
rer was  sustained,  to  which  defendant  ex- 
cepted, and  declined  to  plead  further,  where- 
upon a  judgment  was  rendered  for  plaintiff 
for  the  amount  sued  for  and  Interest  From 
that  judgment,  defendant  appeals. 

E.  J.  Bowers  and  Catchlngs  &  Catehlngs. 
for  appellant  Smith,  Hirsbe  &  Landau,  for 
appellee. 

WHITFIELD,  O.  J.  ^le  act  under  con- 
struction Is  as  follows: 

"An  act  to  amend  section  1  of  chajpter  G3  of 
the  Lews  of  1894,  known  as  tbe  'Valued 
Policy  Law,'  and  to  reduce  the  cost  of 
flre  Insurance,  and  to  prevent  insurance 
trusts  and  combines,  and  to  fix  the  amount 
of  taxes  to  be  paid  by  flre  Insurance  com- 
panies. 

"Section  1,  Be  It  enacted  by  the  legislature 
of  the  state  of  Mississippi,  that  section  1  of 
chapter  63  of  the  Laws  of  1894,  be  so  amend- 
ed as  to  read  as  follows:  In  suits  brought 
upon  policies  of  insurance  against  loss  by  fire, 
hereafter  Issued  or  renewed,  the  Insurer  shall 
not  be  permitted  to  deny  that  the  property 
Insured  was  worth,  at  the  time  of  issuing  the 
policy,  tbe  full  value  upon  which  the  Insur- 
ance was  calculated.  And  in  case  the  policy 
contains  a  three-quarter  valuation  clause,  the 
Insurer  shall  not  deny  that  the  amount  of  the 
policy  was  but  three-fourths  the  valuation 
nt  tbe  date  of  Its  issuance,  and  a  similar  rule 
Kl;all  apply.  It  matters  not  what  proportion 
t!i:-  amount  of  insurance  bears  to  valuation, 
according  to  the  terms  of  the  policy.  In  case 
of  total  loss  of  the  property  insured,  the  meas- 
ure of  damages  shall  be  the  amount  for  wbk  li 
the  property  was  insured.  In  case  of  partial 
loss,  or  damage  by  flre,  the  measure  of  dam- 
ages shall  be  an  amount  equal  to  the  damage 
done  the  property,  not  to  exceed  the  amount 
written  in  the  policy,  and  in  case  of  losses  on 
stocks  of  goods  and  merchandise,  and  other 
species  of  personal  property,  where  the  same, 
after  the  issuance  of  the  policy,  is  constantly 
clianged  In  specifics  and  quantity.  In  the  usual 
course  of  trade,  only  tbe  actual  value  of  the 
property  at  the  time  of  the  loss  may  be  re- 
covered, not  to  exceed  the  amoimt  expressed 
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The  scheme  of  this  statute.  It  seems  to 
us,  after  the  most  careful  eonsideratloii,  Is 
tbis:   To  provide  that  In  case  of  total  loss 
of  propatyt  real  or  personal,  except  perBonal 
prup«ty  constantly  changing  In  specifics 
and  anantlty,  the  company  shall  pay  the 
amonnt  named  In  the  policy,— the  amount 
on  which,  as  a  basis,  the  premium  has  been 
calculated  and  received.— and  that  In  case 
nf  partial  loss  of  real  or  personal  property, 
except  personal  property  constantly  changin;; 
in  specifics  and  quantity,  the  company  shall 
pay  the  amount  of  actual  damage,  not  to  ex- 
ceed the  amount  of  the  policy;  again  making 
the  comjiany  possibly  liable,  according  to  the 
extent  of  the  damage,  on  the  basis  of  the 
amount  on  which  it  has  rec^red  premiums. 
It  could  not  be  known  In  advance  how  great 
or  small  the  damage  would  be  in  case  of  a 
partial  loss,  and  hence  no  sum  could  be 
named  as  the  measure  of  a  partial  loss;  and 
'^nseqnently,  since  Oieee  was  no  sum  the 
parties  could  agree  on  as  the  measure  of 
the  partial  loss,  there  could  be  no  contract  to 
pay  any  specific  sum,  hut  the  amount  to  be 
paid  must  be  measured  by  the  actual  dam- 
age,—not  to  exceeA,  In  the  case  of  any  com- 
pany, the  amount  named  In  the  policy.  The 
insured  might  recover  up  to  the  amount  on 
the  basis  of  wUch  tiie  premiums  had  been 
calculated,  hot  could  never  recovOT  from  dif- 
ferent comimnles  two  or  three  times  the 
Talue  of  the  property  destroyed,  as  in  case 
of  total  loss,  since  there  could  be,  In  the  na- 
ture of  things,  no  fixation  of  the  amount  ot 
partial  loss,  as  there  easily  could  be  of  the 
amount  of  a  total  loss.  And  lastly  the  stat- 
ute provided  that,  in  case  of  personal  prop- 
erty constantly  changing  In  specifics  and 
qnantlly.  the  company  should  pay  the  ac- 
tual value  of  the  property  destroyed,  not  to 
exceed  the  amount  of  the  policy.  The  same 
thought,  precis^,  Is  manifest  here  as  In 
the  two  previous  cases.   The  insured  must 
be  made  wbirie.    nie  actual  value  of  the 
property  destroyed  may  be  recovered,  pro- 
vided that  amount  does  not  exceed  the 
amount  named  In  the  policy,— the  amount, 
again,  on  the  basis  of  wlilcb  the  premium 
has  been  calculated.   The  two  things  clear- 
ly dednclble  from  the  statute  are  these: 
First  The  Insured  mus^  at  all  events,  in 
each  of  the  three  cases  named,  recovw  the 
amount  of  his  actual  loss;  that  loss  b^ng 
fixed  in  tiie  first  class,  but  not  susceptible  of 
fixation  in  flie  two  second  classes,  of  prop- 
erty.   Second.  That  the  OHupany  must  al- 
ways pay  on  the  basis  of  the  amount  on  which 
It  has  received  premiums.— only  the  actual 
damage  or  loss,  of  course^  In  the  two  last 
cases,  but,  nevertheless,  that  whole  loss  up  to 
the  limit  named;  the  amount  of  the  policy; 
the  amount  on  which  the  premium  has  beea 
calculated.  In  the  first  class,-^%al  or  person- 
al property,— as  to  which  the  value  could  be 
agreed.  It  is  provided  that  that  value  shall 
he  the  measure  against  each  company,  no 
matter  how  many,  and  the  insured  might 


recovOT  many  timm  the  actual  value.  Why? 
Because  each  company  can  agree  for  Itself 
what  the  value  Is,  and  If  It  does  so,  and 
receives  premiums  on  that  basis,  during  the 
life  of  the  contract,  it  does  nothing  but 
comply  with  the  contract  It  makes,  when 
It  pays  the  whole  value,  for  it  had  received 
premiums  on  the  whole  value.  It  could  al- 
ways know  whether  there  was  other  in- 
surance, and  it  might  decline  the  Insurance 
if  It  did  not  wish  to  run  the  moral  risk  in 
such  a  case.  The  very  life  of  the  statute 
la  that  the  company  shall  not  receive  pre- 
miums on  one  basis,  and  pay  losses  on  an- 
other. They  can.  In  the  first  class  of  prop- 
erty, know  the  value,  and  insure  Just  such 
part  of  the  value  as  they  please;  but,  hav- 
ing Insured  a  certain  part,  they  must  pay 
on  the  basis  of  the  value  of  the  whole  or  that 
part  as  named  In  the  contract,  since  they 
have  received  premiums  on  such  agreed  val- 
ue. In  each  of  the  last  two  classes  ot  prop- 
erly the  amount  of  the  damage  cannot  be 
known  in  advance,  so  as  to  be  contracted 
about;  and,  since  no  contract  has  been 
made  to  pay  a  fixed  sum,  the  company  can 
only  be  bound  to  pay  such  loss  as  proof 
may  show.  But  while  It  cannot  know  In  ad- 
vance what  the  loss  will  be.  It  can  agree  to 
l>e  bound  up  to  a  certain  limit;  and,  naming 
such  limit,  and  receiving  premiums  on  such 
sum  as  the  basis,  it  Is  required  to  pay  the 
actual  loss,  not  to  occeed  that  limit  If 
the  loss  be  less  than  such  named  limit,— the 
amount  of  the  policy,  the  basis  on  which  the 
premiums  are  received,— the  company  es- 
capes with  paying  less  than  Its  possible  lia- 
bility. It  has  possibly  been  a  very  profit- 
able contract  in  such  case.  If  it  has  to 
pay  the  fuU  amount  of  the  policy,  It  Is  sim- 
ply paying  the  amount  on  the  basis  of  which 
it  has  all  afong  received  premiums.  Twice 
does  the  statute  carefully  repeat  that  in  the 
last  two  cases  the  measure  of  recovery 
should  be  the  actual  loss,  not  to  exceed  the 
amount  named  in  the  policy.  Why  this 
careful  repetition,  if  it  was  not  meant  that 
the  amount  of  the  policy  might  be  always 
recovered  where  the  proof  showed  actual 
loss  to  that  amount?  Is  It  not  clear  that 
the  legislature  meant  to  Impose  a  liability 
measured  by  the  basis  on  which  premiums 
were  received?  Twice  it  fs  said  (once  In 
case  of  personal  property  constantly  chan- 
ging in  specifics  and  quantity)  that  the  ac- 
tual damage  (the  actual  value  of  the  property 
destroyed)  should  be  recovoed.  Why  this 
repetition,  if  It  did  not  mean  that  the  In- 
sured should  be  made  vphole.  up  to  the 
amount  named  in  the  policy?  It  Is  said 
the  legislature  meant  to  leave  "pmonal 
property  constantly  changing  In  spedflcs  and 
quantity"  as  It  had  been.  How  can  this  be 
meant,  when  plainly  It  does  deal  with  that 
sort  of  propraty,  does  name  the  measure  of 
recovery.— ''the  actual  value  of  the  proper- 
ty destroyed,  not  to  exceed  the  amount 
named  In  the  ptdlcy"?   This  express  and 
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specific  deallnr  wffli  the  rattject-matter  ex- 
cludes ntteHy  tbe  contoition  that  It  wu  to 
be  left  as  before.  Tbe  one  thongbt  in  the 
legislative  mind  was  to  make  tbe  Inaured 
whol^  np  to  the  limit  of  fhe  amovat  named 
In  the  policy,  in  the  two  last  dassea;  and  It 
was  thought  only  jnst  that,  recelTing  pre* 
mluma  on  the  baBla  of  the  amount  named  In 
the  policy,  they  shonld  pay,  also,  on  that 
basis,— ftay  the  loss  up  to  that  limit  It  may 
be  said  that,  if  the  view  of  the  appellant  is 
correct,  the  policy  Is  avoided  wholly  by 
failure  to  comply  with  the  stipulation  tor 
full  Insnrance.  With  the  wisdom  of  the  law 
we  have  nothing  to  do.  All  consideratfons 
of  that  character  should  be  addressed  to  the 
legislative  department  It  is  phtin  there 
were  great  evils  to  be  remedied,— evils 
brought  on  by  the  unjust  i^orts  on  the  part 
of  Hie  Insurance  companies  to  contract  for 
less  tiian  fiiir  liability.  If.  in  attempting  to 
cnre  confessed  evils  teought  on  by  tbe  in- 
surance companies  thennelres.  the  legisla- 
tme  has  gone  too  far.  It  la  a  matter  for  the 
kgislature,  and  not  for  the  conrte.  It  must 
be  clear  that  to  permit  coinsurance  clauses, 
or  three-quarter  valuation  clauses,  or  any 
other  danses  which  cross  the  plain  purpose 
of  this  enactment,  to  atAnd,  is  to  blot  It  out 
In  this  very  case  the  insured  would  get  lees 
than  his  actual  losa,  in  that  this  insurance 
company  would  only  pay  two-fifteenths  of 
the  value  of  tbe  property,— about  one-halt 
the  amount  on  ^Ich  it  has  rec^ved  premi- 
ums. Our  duty  Is  discharged  when  we  en- 
force the  law  as  It  is  written.  Amendments 
or  repeals  are  for  tbe  l^lslatlve  depart- 
ment 


jAoom  V.  STAm 

{Supreme  Court  of  Alabama.   April  IT,  1902.) 

ATTEMPTED  RAPE— TBSTIUONT    AT  FORMER 
TRIAI<-^DUISSIBII«ITT-INSTRUCTIONS. 

1.  Where  a  wttness  has  removed  from  tbe 
state  permanentlr  or  for  an  iDdefinite  time, 
his  testimony  on  a  former  trial  ot  the  defend- 
ant for  the  same  offense  may  be  put  in  evi- 
dence agaiuBt  tbe  defendant  on  any  subse* 
qnent  trial. 

2.  Return  of  an  ofDcer,  showing  that  tb« 
prosecuting  witness  in  a  prosecution  for  at- 
tempted rape  could  not  be  found  in  the  coun- 
ty of  her  former  residence,  and  testimony  of 
her  brother  that  the  mother,  with  whom  she 
had  lived,  had  moved  to  anotb»  state,  baviug 
sold  her  house  and  lot  and  ueariy  all  her  house- 
hold effects;  that  his  sister  also  went  to  the 
other  state,  and  was  there  about  two  weeks  be- 
fore the  trial;  that,  prior  to  leaving,  the  sis- 
ter had  stated  she  would  "rather  die  than  come 
hack  to  another  trial  and  go  through  tbe  same 
ordeal."— sufficiently  showed  that  sne  was  per- 
manently or  indefinitely  absent  from  tbe  state 
to  justify  admission  of  her  testimony  on  a 
luior  prosecaCion  of  the  defendant  for  the  same 
olfeuse. 

8.  A  declaration  made  by  the  prosecuting 
witness  in  a  prosecution  for  attempted  rape 
to  her  brother,  that  she  would  "rather  die  than 
come  back  to  another  trial  and  go  through  the 
same  wdeaV'  was  admisdble  on  an  isana 


whether  «h«  was  permancBfly  or  Indeflnltdy 

absent  from  the  states 

4.  In  a  prosecution  for  attempted  rape,  a 
diarge  that  if  defendaut  InduceiJ  tbe  prose- 
cuting wituess  to  go  with  him  to  an  assigua- 
tion  house  by  a  false  representation  of  its 
character,  and  there  did  certain  qwdfied  acts^ 
"the  jury  are  authorized  to  look  at  those  facU, 
if  they  be  facts,  In  connection  with  all  the 
other  evidence,  In  determining  whether  or  cot 
tbe  defendant  assaulted  P.  [the  prosecntiug 
witaesB],  and,  if  be  did  so  assault  her,  whether 
be  bad  the  intent  to  have  sexmii  intercourse 
with  her  against  her  will  and  by  force,  if  nec- 
essary to  accomplish  his  purpose;  and  if  the 
jury  are  satined,  beyond  a  reasonable  donbtr 
that  defendant  did  assault  P.,  and  had  at  the 
time  such  intent,  be  would  be  guilty  of  as- 
sault with  intent  to  ravish," — was  too  faTora- 
ble  to  defendant  because  antborEzing  conric- 
tion  only  In  case  the  facts  absolutely  existed. 

5.  Fault  in  an  instruction  in  singling  ont 
certain  facta  to  the  exclosiou  ot  others  would 
not  require  reversal. 

6.  Any  touching  by  one  person  of  the  pereoo 
of  another  in  rudeness  or  in  anger  is  an  as- 
sault and  battery,  and  every  assault  and  bat- 
tery includes  an  assault 

7.  In  a  prosecution  for  attempted  rape,  a 
charge,  "In  a  charge  to  commit  rape,  the  evi- 
dence, to  be  sulBcicut  to  justify  coUTictiott. 
must '  etc.,  was  properly  refused;  the  prosecu- 
tion not  being  for  rape. 

8.  Refusal  of  a  requested  charge  Is  not 
ground  for  reversal  where  its  substance  Is  giv- 
en in  another  request. 

0.  A  charge  that  "before  the  jury  can  find 
tha  defendant  of  an  assault,"  etc.,  was  prop- 
erly refused  because  of  the  omission  ot  an  im- 
portant word. 

10.  It  is  not  essential  to  the  crime  of  assault 
with  intent  to  commit  rape  that  tbe  perpetra- 
tor shonld  have  Intended  that  tiis  accomplish- 
ed act  should  be  rape. 

11.  A  charge:  "Tbe  court  charges  tbe  jury 
that  the  state  is  required  to  show  by  evidence, 
beyond  a  reasonable  doubt  and  to  a  moral  cer- 
tainty, tile  ezisteuM  of  every  fact  necessary 
to  establish  the  guilt  of  tbe  defendant  before 
be  can'  be  convicted.  It  from  the  evidence  alt 
to  be  proved,"— was  properly  refused  as  ellip- 
tical and  incomplete  ou  its  face. 

12.  In  a  prosecution  for  attempted  rape,  a 
charge  that  if  the  jury  bdieved  from  the  e^- 
dence  that  the  prosecuting  witness  did  ony- 
thing  to  impliedly  consent  to  defendant's  lib- 
erties, etc.,  he  conld  not  be  convicted,  was 
properly  refused,  where  not  supported  by  evi- 
dence. 

Appeal  from  city  court  of  Montgomerj; 
W.  U.  Thomas,  Judge. 

Sanford  JacobI  was  Indicted  and  tried  toe 
an  assault  upon  Lizzie  Parker,  **a  woman, 
with  tbe  intent  forcibly  to  ravish  bw,  against 
the  peace  and  dignity  of  the  state  of  Ala- 
bama," and  was  convicted  of  the  oETenae 
charg^  in  tbe  Indictment  and  sentenced  to 
the  penitentiary  for  20  years.  He  appeals. 
Affirmed. 

The  appeal  In  tbia  case  ta  taken  from  a 
judgment  rendered  cm  the  second  triaL  The 
first  trial  resulted  In  a  mistrial.  At  the 
first  trial,  JJzAe  Parker,  the  person  assault- 
ed, was  presmt,  and  testified  as  a  witness. 
Llzde  Parker  was  not  present  st  the  second 
trial,  but  secondary  evld^ce  vras  Introduced 
as  to  what  she  testified  upon  the  first  trial. 
Tbe  defendant  objected  to  the  introductioii 
of  this  evidence,  and  separately  excepted  to 
the  court's  overruling  each  of  his  objections. 
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The  facts  relatlsff  to  tiie  Introdactioii  of  the 
wcondary  erldence  ue  anffidently  shown  In 
the  opinion. 

The  erldeice  for  the  state'  traded  to  show 
that  Uifls  Uzde  Parker  arrired  In  Montgom- 
ery at  nlsht  from  Butier  county,  where  she 
bad  been  visiting;  that  she  was  on  her  way 
to  Clantm,  In  Chilton  county,  where  She  re- 
sided with  her  moth»;  that  the  train  on 
which  she  came  to  Montgomery  did  not 
make  ccmnectioa  with  the  train  going  to 
Clanton,  uid  tiiat  It  was  necessary  for  her 
to  ronain  In  Montgomety  ovenilght;  that 
she  had  some  relatives  living  In  Montgom- 
ery, and  that  while  talking  to  a  transfer 
mau  about  going  to  the  house  of  ber  rela- 
tives, her  conversation  was  overheard  by  the 
defendant;  that  the  defendant  stated  to  her 
that  he  knew  her  rdattres,  and  where  they 
lived,  and,  after  some  eonrersBtton,  induced 
her  to  let  him  go  with  her  to  the  place  of 
hnsiness  of  her  said  rdatlva;  that,  after 
going  to  the  place  of  business,  the  defeodnnt 
and  Miss  Parka*  walked  to  the  principal 
street  in  Montgomery,  whwe  be  secured  a 
hack;  that  defendant  gave  Instructions  to 
the  hackmaa  to  take  him  and  Miss  Parker 
to  an  aaalgnBtton  house;  that  uptm  arriving 
at  said  house  he  went  In  the  room  with  Miss 
Parfc«,  and  attempted  forcibly  to  ravish 
Hiss  Paiker;  and  ttiat  while  so  attempting 
two  ptriicemen  came  to  the  doOT  of  the  room 
wheEe  tbe  defendant  and'  Miss  Parker  were. 
The  theory  of  the  d^oidant  was  that  there 
was  no  attempt  forcibly  to  ravish  Miss  Par- 
ker, bat  that  what  was  done  by  the  defend- 
ant was  the  outgrowth  of  passion,  and  -vna 
not  seriously  objected  to  by  tbe  prosecutrix. 

Upon  tbe  introduction  of  all  the  evidence, 
the  court,  at  the  request  of  the  state,  gave 
to  the  jury  two  written  charges.  The  seo- 
ond  of  these  charges  Is  copied  in  tbe  opinion. 
Tbe  first  charge  was  as  follows:  "(1)  If  tbe 
Jury  believes  from  the  evidence,  beyond  a 
reasonable  doubt,  that  In  this  county,  and 
within  three  years  before  tbe  finding  of  this 
Indictment,  the  defendant,  by  a  false  repre- 
sentation of  the  character  of  the  house.  In- 
duced Miss  Parker  to  go  with  him  to  an 
assignation  house;  that,  arriving  there,  be 
locked  the  door  of  the  room,  took  off  bla  coat, 
and  put  bis  arm  arotmd  her,  and  asked  ber  to 
have  sexual  lutorcourse  with  him;  that  she 
refused,  and  moved  her  seat;  that  he  fol- 
lowed her  to  tbe  bed  when  she  sat  down  up- 
on tbe  side  thereof.  If  she  did  so  sit,  and 
again  put  his  arm  around  her,  forced  her 
down  upon  the  bed,  and  threw  his  leg  over 
ber,  at  the  same  time  having  his  pants  un- 
buttoned and  exposing  that  part  of  his  per- 
Eon,  and  that  while  In  said  room  said  Jacobl 
told  ber  that  she  had  to  stny  with  bim; 
tbat  afterwards  she  got  away  from  the  bed 
and  started  across  the  fioor,  he  again  cuiiglit 
bold  of  her,  and  was  holding  ber,  when  there 
Kas  a  knock  upon  tbe  door,  and  he  tbon  re- 
leased ber  and  started  to  putting  on  bis 
Clothing,— the  jury  are  authorized  to  look  at 


these  facts,  If  they  be  fkcti,  In  connection 
with  all  ibe  other  evidence  In  Uie  case,  In 
determining  whetbor  or  not  tbe  d^endant 
assaulted  Miss  Lizzie  Parker,  and,  if  he  did 
so  assault  her,  whether  or  not  at  the  time  of 
such  assault  he  bad  tbe  intent  to  have  sexual 
intercourse  wltti  her  against  her  win  and  by 
force.  If  necessary  to  accomplish  his  pur- 
pose; and  If  the  Jury  are  satisfied  beyond  a 
reasonable  doubt  that  defendant  did  araanlt 
Miss  Lizde  Parker,  and  bad  at  the  time 
such  intent,  he  would  be  guilty  ot  an  as- 
sault with  the  intent  to  ravish,  and  the  jury 
should  so  find."  To  the  giving  of  this  charge 
tbe  defendant  separately  excepted.  Tbe  de- 
fendant also  separately  excepted  to  the 
conrfa  refusal  to  give  the  following  charge 
requested  by  htm:  "If  the  jury  believe  the 
evidence  In  this  case,  tbey  must  find  tbe  de< 
fendant  not  guUty  of  the  charge  of  an  as- 
sault with  the  intent  to  ravldi,  as  charged  In 
the  indictment.**  The  defendant  also  sep- 
arattiy  excited  to  the  court's  refusal  to  give 
each  of  tbe  ftdlowlng  charges  requested  by 
Um:  **(!)  In  a  charge  to  commit  rape,  tbe 
evidence,  to  be  snfildent  to  justify  convic- 
tion, must  show  such  acts  and  conduct  on 
the  part  of  the  defendant  that  there  Is  no 
reasonable  doubt  of  bis  intention  to  gratify 
bis  lustful  desire  notwithstanding  any  re- 
sistance on  tiie  part  ot  the  female.  (2)  Be- 
fore the  Jury  can  find  the  defendant  of  an 
assault  to  ravish  in  this  case,  the  Jury  must 
believe  from  the  evidence,  beyond  all  reason- 
able, that  It  was  tiie  purpose  of  tbe  defend- 
ant to  ftdly  accompUsh  bis  purpose  In  such 
a  manner  and  hy  such  means  that.  If  ac- 
complished, it  would  be  rape;  that  Is,  there 
must  be  an  Intent  to  use  force,  terror,  In- 
timidation, and  the  like,  necessary  to  ac- 
compUsh the  purpose.  (3)  The  court  charges 
the  jury  that  the  state  is  required  to  show 
by  evidence,  beyond  a  reasonable  doubt  and 
to  a  moral  certainty,  the  existence  of  every 
fuct  necessary  to  establish  the  guilt  of  the 
defendant,  before  he  can  be  convicted.  If 
from  all  the  evidence  to  be  proved.  (4)  If 
tbe  jury  believe  from  tbe  evidence  that  there 
was  anything  in  the  conduct  of  Miss  Parker 
which  Impliedly  gave  hw  consent  to  the  de- 
fendant to  put  bis  arms  around  her  and  take 
liberties  with  her,  and  be  did  not  put  his 
hands  upon  her  In  a  rude  or  angry  manner, 
but  under  the  mistoken  b^lef  that  she  con- 
sented thereto,  then,  upon  this  state  of  facts, 
without  more,  the  defendant  would  not  be 
guilty  of  an  assault;  or  an  assault  and  bat- 
tery." 

A  A  Wiley,  Jno.  W.  A  Sanford,  Jr..  3.  M. 
Ghllbm,  and  Henry  I*  Laiaras,  for  appellant. 
Chas.  G.  Brown.  Atty.  Gen.,  for  the  State: 

McOTiELIiAN,  C.  J.  Upon  a  full  and  ex- 
haustive consideration  of  the  question  on  prln- 
pl|»le  and  nnthorlty.  this  court.  In  Lowe  v. 
State,  ruled  that  "tbe  testimony  of  a  witness 
on  a  torm&c  trial  or  pn^ecution  of  the  defend- 
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ADt  for  the  same  offense  Is  admissible  as  evi- 
dence against  him  on  a  second  trial.  If  the 
witness  Is  bey(md  the  Jurisdiction  of  the  court, 
whether  he  has  removed  from  the  state  per- 
manently or  for  au  Indefinite  time."  or,  to 
state  the  ruling  perhaps  more  accurately,  that, 
when  the  witness  has  removed  from  the  state 
permanently  or  for  an  indefinite  time,  bis  tes- 
timony on  any  former  trial  of  the  defendant 
for  the  same  oCCense  may  be  given  In  evidence 
against  the  defendant  on  any  subsequent  tri- 
al. 8G  Ala.  47.  C  South.  435.  This  decision 
has  been  often  followed  and  reaffirmed  by 
this  court.  We  are  entirely  satisfied  of  its 
soundness,  and  we  now  again  follow  and  re- 
affirm It. 

Whether  the  predicate  for  the  introduction 
of  secondary  evidence  reproducing  the  testi- 
mony of  Miss  Parker  on  the  former  trial  was 
sufficiently  and  properly  laid  on  the  last  trial 
is  another  important  question  for  adjudica- 
tion on  this  appeal.  Of  course,  the  burden 
was  upon  the  prosecution  to  show  to  the 
reascnable  satisfaction  of  the  trial  Judge  that 
the  witness  had  left  and  was  out  of  the  state 
at  the  time  of  the  trial,  and  that  her  absence 
was  of  a  permanent  or  indefinite  nature. 
On  this  matter  evidence  was  adduced  before 
the  Judge  of  the  city  court  that  process  to  se- 
cure the  witness*  attendance  had  been  sent 
to  the  counties  of  Chilton,  Jefferson,  and  But- 
ler. Chilton  was  the  county  of  the  witness' 
last  known  residence  in  this  state.  The  pro- 
cess was  returned  from  that  county  "Not 
found."  It  does  not  appear  In  evidence  why 
process  was  sent  to  the  county  of  Jefferson. 
It,  too,  was  returned  "Not  found."  It  ap- 
peared that  the  witness  had  at  some  Indeflnlte 
time  In  the  past  taught  school  in  Butler 
county,  that  after  this  she  returned  there  in 
the  summer  of  1900  on  a  visit,  and  that  she 
was  returning  from  that  visit  to  her  home  In 
Chilton  county  when  the  assault  was  com- 
mitted on  her  by  the  defendant.  This  writ 
to  Butler  county  had  not  been  returned.  The 
further  evidence  adduced  by  the  state  tend- 
ing to  prove  that  the  witness  was  permanent- 
ly or  Indefinitely  beyond  the  Jurisdiction  of 
the  court  was  the  testimony  of  0.  E.  Thomas, 
as  follows:  "That  he  Is  a  half-brother  of  Miss 
Lizzie  Parker  [the  absent  witness],  of  Clan- 
ton,  Alabama;  that  he  resides  in  Birmingham, 
Alabama,  and  has  been  residing  and  was  so 
residing  there  on  the  23d  'day  of  June,  1900 
[the  date  of  the  offense];  that  he  had  not 
resided  with  his  mother  and  sister  for  the 
past  five  or  sis  years;  that  on  or  about  the 
23d  day  of  June,  1900,  his  mother,  who  was 
then  residing  In  Olanton  [Chilton  county],  be- 
came quite  ill.  and  wired  for  witness  to  come 
to  her  bedside;  she  also  summoned  tiis  sis- 
ter, Miss  Lizzie  Parker,  who  was  on  a  visit 
to  relatives  at  Chapman,  In  Butler  county, 
and  that  she  arrived  at  Clanton  on  Sunday, 
the  24th  day  of  June.  1900;  that  his  sister 
said  nothing  to  him  as  to  what  occurred  be- 
tween her  and  Sanfrad  Jacobi  in  Montgomery 
on  tlM  previous  night,  and  that  he  knew  noth- 


ing of  it  until  be  taw  and  read  a  publication 
thereof  in  the  Montgomery  Advwtiser  on 
Tuesday  morning,  June  26,  1900;  that  he 
then  mentioned  the  matter  to  his  sister,  and 
she  said  she  was  sorry  any  publicity  had 
been  given  to  the  matter,  as  it  wonld  tend 
to  injui'e  her;  that  Miss  Lizzie  Park^  was 
about  twenty-three  years  old  In  June,  1900, 
and  lived  with  her  mother  at  Clanton,  Ala- 
bama, and  that  she  had  no  other  home  than 
with  her  moth^,  and  that  her  mother  had  no 
other  home  in  June,  1900;  that  his  mother  Is 
a  widow;  that  some  time  in  the  month  of 
January,  1901,  his  mother  broke  up  her  home 
In  Alabama,  and  sold  her  house  and  lot,  and 
sold  off  all  her  household  gocds,  except  a  lit- 
tle furniture,  which  has  not  yet  been  sold, 
broke  up  housekeeping,  and  went  to  Georgia; 
that  his  sister,  Lizzie  Parker,  had  gone  to 
Georgia  befwe  her,  about  the  1st  of  January, 
1901;  that  he  had  received  a  lett^  from  his 
sister,  Lizzie,  which  he  knew  to  be  in  her 
handwriting,  about  two  weeks  before  the 
date  of  this  trial  [August  5,  1901],  from 
Buena  Vista,  Georgia,  the  envelope  contain- 
ing said  letter  being  postmarked,  'Buraa  Vis- 
ta, Ga.';  that  his  sister  is  an  unmarried  wo- 
man, and  has  no  home  other  than  that  of  her 
mother;  that  witness  at  the  time  she  left  Ala- 
bama did  not  say  anything  about  a  change  of 
domicile,  or  about  leaving  the  state  perma- 
nently, or  about  acquiring  a  residence  else- 
where than  In  Alabama;  that  witness  did 
not  know  when  his  sister  would  return  to 
Alabama,  if  at  all,  and  that  be  knew  nothing 
whatever  ab  ut  her  Intentions  upon  this  sut>- 
Ject;  that  his  slst^,  Miss  Lizzie  Parker,  had 
testified  as  a  witness  for  the  state  at  the  Oc- 
tober term,  1900,  on  the  trial  of  the  case  of 
the  state  against  Sanford  Jacobi  under  tliis 
Indictment,  and  that  said  trial  resulted  in  a 
mistrial;  and  that  shortly  after  the  former 
trial,  which  occurred  In  November,  1900,  he 
had  a  conversation  with  his  sister,  Uzzle  Par- 
ker, In  reference  to  said  trial,  in  which  she 
stated,  *I  had  rather  die  than  to  come  l}ack 
to  another  trial  and  go  through  the  same  c^- 
deal.'  "  On  the  cross-examination  of  the  wit- 
ness Thomas,  In  answer  to  a  question  pro- 
pounded by  defendant  as  foil  iws,  "Are  you 
able  to  state  whether  or  not  your  sister's  stay 
in  Georgia  is  indefinite,"  the  witness  said  he 
could  not.  In  answer  to  another  question 
propounded  by  defendant,  witness  said  he 
"was  not  able  to  state  whether  or  not  his 
sister,  XJmie  Parker,  was  In  the  state  of  Ala- 
bama at  this  time  or  not;  nor  was  he  able  to 
say  whether  or  not  she  bad  been  continuously 
absent  from  the  state  of  Alabama  from  the 
time  she  left  Clanton,  In  January,  1901,  up  to 
the  time  witness  received  said  letter  fr  m 
some  point  In  Georgia,  the  envelope  of  which 
was  postmarked,  'Buena  Vista,  Ga.,'  as  he 
liad  before  testified." 

Tlie  absence  of  a  witness  from  the  state 
may,  for  the  purpose  under  discussion,  be 
shown  in  two  ways:  It  may  be  made  to  ap- 
pear by  evidence  of  a  proper  and  fniitleas 
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search  for  him  In  every  county  In  which  there 
Is  any  apparent  likelihood  of  his  being  found, 
from  which  an  Inference  may  be  reasonably 
drawn  that  he  Is  beyond  the  jurisdiction  of 
the  court;  or.  without  resorting  at  all  to  proof 
of  such  vain  search,  It  may,  of  course,  be 
shown  directly  that  he  Is  In  another  state 
under  circumstances  from  which  It  Is  fairly 
Inferable  that  his  return  Is  contingent,  uncer- 
tain, and  speculative.  Mitchell  t.  State,  114 
Aln.  1,  3,  22  South.  71;  Thompson  v.  State, 
106  Ala.  67,  74,  17  South.  512.  And  evidence 
of  thia  latter  character  may,  of  course,  be 
strengthened.  In  respect  of  the  absence  from 
this  state,  by  the  fact  that  officers  charged 
under  process  with  the  doty  of  finding  him 
here  have  Called  to  find  him  In  the  county  of 
bis  former  residence.  We  do  not  understand 
that  It  was  sought  to  lay  the  necessary  predi- 
cate In  this  case  by  evidence  of  the  form^ 
clasB.  but  that  the  evidence  of  the  Issue  and 
return  of  subpoenas  or  attachments  was  In- 
tended to  be  and  was  considered  by  the  trial 
court  only  along  with  the  other  evidence  as  to 
This  witness  being  In  the  state  of  Georgia. 
None  of  the  evidence  as  to  the  writs  was  of 
importance,  except  that  as  to  the  process 
which  went  to  Chilton  county,  the  former 
borne  of  the  witness.  It  did  not  appear  that 
there  was  any  likelihood  of  the  witness  being 
in  the  county  of  Jefferson  or  In  the  county  of 
Bntlw.  It  was  not  shown  that  she  had  ever 
been  In  JeCCerson,  or  had  any  occasion  to  be 
there.  So  the  fact  that  she  was  not  there 
when  the  writ  was  In  the  hands  of  the  sheriff 
«r  that  county  has  no  legitimate  tendency 
to  show  that  she  was  out  of  the  state.  As  to 
Butler  county.  It  was  shown  that  she  had 
been  there  temporarily  at  some  unidentified 
time  In  the  past  engaged  In  teaching  a  schocd, 
but  this  engagement  had  ended  some  consid- 
mtble  time  before  the  offense  charged,  and 
ibat  Just  before  the  assault  upon  her  she 
had  retomed  to  that  county  on  a  visit  to  rel- 
atives,— ^a  necessarily  temporary  occasion, 
which  bad  ended  on  the  day  of  the  assault. 
There  being  no  likelihood  oC  her  presence  In 
Hutler  county  at  the  time  of  the  trial,  or  Just 
l*rlor  thereto,  there  was  no  occasion  to  send 
process  to  that  county  for  her.  The  return  of 
"Not  fonnd*'  on  such  process  w<iuld  not  have 
^bown  that  she  was  absent  from  the  state; 
and  the  failure  of  the  officer  to  return  the 
writ  at  all  neither  authorizes  an  Inference 
that  she  was  In  that  county,  nor  goes  to  weak- 
to  other  evidence  tending  to  show  that  she 
was  beyfud  the  Jurisdiction  of  the  court.  But 
the  retom  of  the  sheriff  of  Chilton  county 
that  she  conld  not  be  found  In  the  county  of 
her  former  residence  was  pertinent  and  com- 
petent, and  entitled  to  consideration  In  con- 
nection with  the  other  evidence  going  to  show 
ber  alurace  friun  the  state. 

The  Inquiry  then  being  whether  the-  wit- 
ness was  beyond  the  Jurisdiction  of  the  court 
(that  is.  beyond  the  boundaries  of  the  state), 
we  have  a  return  of  an  officer  going  to  show 
that  she  could  not  be  found  In  the  county  of 
S2  So.— 11 


her  former  residence  (the  only  residence  there 
Is  any  evidence  tending  to  show  she  ever  had 
In  the  state),  and  with  this  the  testimony  of 
her  brother  that  her  home  had  t>een  up  to 
January,  1001,  with  her  widowed  mother.  In 
Clanton,  Chilton  county;  that  In  said  month 
this  home  bad  been  entirely  broken  up;  that 
the  mother  sold  her  house  and  lot  (her  home) 
in  Clanton,  and  all  ber  household  effects,  ex- 
cept a  little  furniture,  "which  has  not  yet 
been  sold"  (the  inference  being  that  even  this 
remnant  was  for  sale),  "broke  up  housekeep- 
ing," "broke  up  h^  home  In  Alabama,  and 
went  to  Georgia";  that  his  sister  also  went 
to  Georgia;  that  she  (the  sister)  was  In  Geor- 
gia six  months  after  this  removal,  the  prima 
facie  presumption  being  that  she  had  remain- 
ed there  during  that  time,  and  was  In  Georgia 
two  weeks  before  this  trial,  the  prima  facie 
presumption  being  that  she  had  continued 
there  up  to,  and  was  there  at,  the  time  of 
the  trial,  and.  In  effect,  that,  If  either  the 
mother  or  sister  had  ever  returned  to  Ala- 
bama, he  (the  son  and  brother)  knew  nothing 
of  It  In  addition  to  this  there  Is  evidence 
of  a  motive  on  the  part  of  Miss  Parker  to 
remove  herself  beyond  the  Jurisdiction  of  the 
court,  and  to  remain  out  of  the  state  indefi- 
nitely. She  declared  to  her  brother  some  time 
within  the  pwlod  of  less  than  two  mouths 
intervening  between  the  time  of  the  first  trial 
and  her  departure  to  Georgia  that  she  had 
rather  die  than  return  and  go  through  the 
ordeal  of  another  trial;  her  precise  language 
being,  "I  had  rather  die  than  to  come  back 
to  anoth^  trial  and  go  through  the  same 
ordeal."  Here  there  Is  proof  of  adequate  mo- 
tive for  Miss  Parker  to  leave  and  to  remain 
indefinitely  out  of  the  state.  Here  Is  proof 
that  the  only  home  she  had  or  ever  had  In 
the  state  was  broken  up.  and  the  bouse  that 
sheltered  her  and  the  household  goods  sold. 
Here  is  proof  that  the  mother,  with  whom 
she  lived,  and  had  always  lived,  and  natural- 
ly would  live  as  long  as  she  remained  un- 
married, having  no  longer  a  home  In  Ala- 
bama, ror  aught  else,  so  far  as  the  evidence 
goes,  to  keep  her  here  or  to  bring  her  buck, 
but  having  thus  disposed  of  all  her  effects, 
went  to  Georgia,  and  the  daughter  with  her, 
and  prima  fncle  that  since  they  went  they 
have  tliere  remained,  and  were  there  at  the 
time  of  the  trial.  Being  there  under  these 
circumstances,  there  Is  no  warrant  for  say- 
ing thehr  stay  Is  of  a  temporary  nature,  but 
every  pertinent  consideration  points  to  Its  In- 
definlteness.  If  not.  Indeed,  to  Its  permanency. 
So  we  conclude.  In  line,  we  believe,  with  oil 
of  our  adjudications,  all  which  have  been  at- 
tentively considered,  that  the  evidence,  with 
requisite  clearness,  showed  that  the  witness 
Lizzie  Parker  was  permanently  or  Indefinite- 
ly absent  from  the  state  at  the  time  of  the 
trial  below,  and  that  the  city  court  properly 
admitted  evidence  of  her  testimony  on  the 
former  trial. 

We  have  not  been  Inattentive  to  the  objec- 
tion and  exception  reserved  in  the  court  be- 
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low  to  Qie  admission  In  erldfince  of  tte  dec- 
laration of  Hiss  Parker  that  she  "had  rather 
die  than  to  come  back  to  another  trial  and 
go  throng  ttte  aame  ordeal»"  nor  to  the  strong 
aigmnent  of  connsel  in  support  of  that  ex-, 
ceptlon.  But  we  are  of  oplnlm  that  the  po- 
sition Is  not  tenable,  and  tiiat  the  declara- 
tion hetongs  to  that  dass  of  expressions  of 
present  mental  conditions  which  are  compe- 
tent, as  exceptional  from  the  role  against 
hearsay,  and  wholly  apart  from  the  doctrine 
of  res  gestae.  There  bebig  erldence  of  Miss 
Parker's  haling  left  and  bdng  absent  from 
the  state,  the  fnrtfa«  Inquiry  was  whethw 
that  absence  was  of  a  temporary  or  of  a 
permanent  or  Indefinite  natote;  and  this  was 
largely  a  matter  of  intmtion  on  her  part,  de- 
dDcfble  from  the  considerations  and  purposes 
which  actuated  hear  in  leaving  and  r^ainlng 
ont  of  the  state.  Expressions  by  ha>  of  men- 
tal conditions  having  a  botring  on  this  hi- 
qnlry,  which  to  all  appearances  were  made 
natmnlly  and  slncer^,  are  admissible  as  orig- 
inal evidence.  It  la  of  tills  class  of  declara- 
tions, among  others,  tiiat  Mr.  Greenleaf  says: 
"Wherever  the  bodny  or  mental  feellngB  of 
an  Individual  are  material  to  be  proved,  the 
usual  expressions  of  such  fedings,  made  at 
the  time  in  Queation,  are  also  original  evi- 
dence. If  they  were  the  natural  language  of 
the  affection*  whether  of  body  mind,  tiiey 
furnish  aatlsfactoty  evidence,  and  often  tiie 
only  proof,  of  Its  existence;  and  whether  the^ 
were  real  or  feigned  Is  for  the  Jury  to  de- 
termine [the  court  in  this  instance].  In  the 
words  of  Lord  Justice  Melllsh:  'Wherever  it 
Is  material  to  prove  the  state  of  a  person'a 
mind,  or  what  was  pas^g  in  it,  and  what 
were  his  intentitms,  there  yon  may  prove 
what  he  said,  because  tiiat  Is  the  only  means 
by  which  yon  can  find  out  what  hla  inten- 
tions were.*  This  nse  of  sndi  statements  is 
often  spoken  of  as  admissible  under  tiie  res 
gestee  notion,  or  as  Virlglnal*  evidence;  L  e. 
not  an  exertion  to  the  hearsay  rule.  But 
this  seems  clearly  msoond.  There  is  one 
mat  of  evidence  of  mental  condition  which 
Is  In  truth  merely  Indirect  or  drcumstanttal. 
and  therefore  not  aubject  to  the  hearsay  role; 
e.  g.,  where  the  sharpening  of  a  knife  on 
the  morning  before  a  homicide  Is  taken  as 
evidence  of  a  design  to  kill,  or  where  the  re- 
peated infliction  of  blows  indicates  malice,  or 
where  running  away  is  taken  as  taidlcating 
fear.  But  where  a  distinct  assertion  in  the 
fbrm  of  words  predicating  a  mraital  state  Is 
offered,— as  *I  have  a  pahi  In  my  side,*  or 
*t  have  the  intention  of  going  out  of  town,* 
or  1  do  tills  for  such  and  such  a  reason,'— 
this  language  Is  no  less  an  assertion  of  tiie 
existence  of  a  fact  than  is  an  assertion  of 
any  other  sort  of  fact;  fa  the  neat  phrase  of 
Lord  Justice  Bowen,  The  state  of  a  man's 
mind  Is  as  much  a  fact  as  the  state  of  his 
digestion  f  and  therefore  such  assertions,  be- 
ing taken  on  the  credit  of  the  declarant  as 
testimonial  evidence  of  the  fact  asserted,  are 
met  by  the  hearsay  role.  To  admit  them 


tbm  la  to  make  an  exception  to  the  hearsay 
role.  The  dlfTeroit  kinds  of  facta  that  may 
be  the  subject  of  such  assertlona  m^  be 
grovtped  as  foUovra:  0}  Assertions  of  pain  ot 
other  phyaical  conditions;  C2)  assertions  of 
plan,  design,  lntentl(m;  (3)  assotions  of  feel- 
ing, emotion,  motive,  reason;  W  sundry  ns- 
sertions  by  a  testator.  The  existence  of  a 
person's  design  or  plan  to  do  a  thing  to 
relevant  cfrcumstantially  to  show  that  he  ul- 
timately did  it  The  presence  of  the  design 
or  plan  may  be  evldoiced  circnmstantlally  by 
conduct;  but  the  person's  assertion  of  a  pres- 
ent design  or  plan,  when  made  in  a  natural 
way,  and  not  under  circumstances  of  suspi- 
cion, Is  admissible  under  the  ivesent  exc^ 
tlon.  The  res  gestae  notton  is  often  put  for- 
wsrd,  but  Impropo^y,  as  the  JustiflcaUon  of 
this.  For  tiie  reason  jslready  explained,  such 
statementa  must  be  regarded  as  admlsedble  by 
virtue  at  the  present  ecc^tion.  Th^  are 
generally  treated  as  admisslblo^  though  a  few 
oourta  are  found  to  exclude  them,  usually 
flirou^  a  misapplication  of  tiie  res  geatm 
principle.  Statementa  of  Intent,  where  the  In- 
tent becomes  matolal  In  determining  a  per- 
son's domicile,  are  sometimes  treated  aa  ad- 
misBlble  by  reason  of  the  res  gestae  or  verbal- 
act  doctrine,  but  It  Is  perhaps  better  to  regard 
them  as  governed  by  tiie  present  eraevtion. 
Statemoita  of  intent  accompanyliv  an  aQeged. 
crime  are  nsnally  admitted  according  to  the 
rea  gestn  doctrtae.  Statementa  of  reason, 
motive^  fedlng,  emotion  are  equally  tnchided 
under  the  general  principle,  and  are  admla* 
sRde  so  far  aa  tii^  appear  to  be  natural  and 
^cere:  For  example,  where  tilie  reason  or 
motive  for  the  departure  of  certain  workmen 
was  a  part  of  the  platatlflTs  case,  the  state* 
moite  of  the  workmen  to  the  aup^ntendent, 
when  leaving,  as  to  thehr  reason  fm'  It;  vere 
admitted.  *  *  *  So,  also,  statements  de- 
scribing one's  fear,  belief,  cheerful  or  mal- 
ancholy  fedlngs,  or  tiie  tike,  physical  disgnst. 
bostllitr  or  affection,  and  the  like.**  1  Greool. 
Bv,  II  162a-l(t2d.  The  supreme  court  of  Min- 
nesota allied  the  principle  Just  stated  to  the 
declaration  of  an  absoit  witness  that  he  was 
then  domiciled  In  another  state.  In  oonncfy 
tion  wltii  evidence  tiiat  he  had  left  the  state 
ct  the  tanan,  and  held,  <hi  evidence  very  like 
that  In  tiie  case  before  us,  that  the  testimony 
of  the  witness  on  a  former  trial  was  admis- 
sible. King  T.  McCarthy,  M  Minn.  190.  55 
17.  W.  96.  In  a  leading  case  tai  Massacfan- 
setts,  the  court  hdd:  **Declsratlons  of  a  pot- 
son  accompanying  a  diange  of  his  abldtng 
place  have  always  been  held  competent  to  ex- 
plain the  change,  as  a  part  of  the  res  gestie, 
but  declarations  In  such  cases  are  oftm  ad- 
missible on  a  Inroader  ground  than  as  part 
of  the  act  of  removing  fhnn  one  place  to 
another.  The  intention  of  the  peram  remov- 
ing is  ctmipetent  to  be  proved  as  an  Inde- 
pendent tact,  and  anything  which  tends  to 
show  his  intention  in  making  the  dumge  may 
be  Introduced,  U  It  Is  free  frwn  objection  In 
oth»  partieulart,  The  Intention  may  be  In- 
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f erred  from  acts  and  conduct,  and  conduct 
which  tends  to  sbow  the  Intention  Is  compe- 
tent for  that  purpose.  Declarations  which  In- 
dicate the  state  of  mind  of  the  declarant  nat* 
orally  bare  a  lefltlmate  tendency  to  abow 
totentlon."  Ylles  t.  City  of  Waltbam.  157 
Uass.  542,  32  N.  E.  901,  94  Am.  St  Rep.  311. 

The  declaration  of  Miss  Parker  showed  a 
state  or  condition  of  her  mind  bearing  direct- 
ly on  the  Inqnlry  whether  sbe  had  left  the 
states  and  whether  her  absoice  was  tempo- 
rary, or  Indefinite  or  permanent,  and  tended 
naturally  to  show  such  motive  and  Intent  In 
leaving  as  suppOTts  the  conclusion  that  hra 
absMKe  Is  at  least  of  an  Ind^lte  nature.  It 
was  properly  received  In  evidence  and  con- 
sidered by  the  city  court,  under  the  authorl- 
ties  and  principles  to  which  we  have  ad- 
Terted,  and  Is  a  part  of  the  evidence  for  our 
consideration  here  In  determining  whether  the 
witness  Is  Indefinltdy  absent  from  the  state. 
The  declaratlott  Is  a  perfectly  natural  one 
for  Miss  Parker  to  have  made  under  the  cir- 
cumstances, and  entirely  In  line  with  the 
disposition  to  avoid  pntttaig  herself  forward, 
and  publicity,  which  she  has  shown  through- 
out this  case.  There  can  scarcely  be  a  donbt 
that  the  declaration  was  a  sincere  statement 
of  the  condition  of  her  mind  on  the  subject 
of  attending  another  trial  of  this  defendant.— 
a  condition  which  would  naturally  lead  her  to 
leave  and  remain  away  fom  the  atatCL 

It  may  be  that  the  evidence  befcne  the  Judge 
of  tbB  city  court,  other  than  this  declaration, 
was  suflldent  to  establish  the  necessary  predi- 
cate for  proof  of  Miss  Parker's  former  testi- 
mony. We  have  not  consldoed  It,  except  la 
crameetton  with  the  declaration,  deeming  that 
clearly  competent  And  If  auch  other  evi- 
dence was  aufficlent,  the  admission  and  con- 
sideration of  this  declaration  by  the  dty  court 
emcedlDg  that  action  to  have  been  etroneons, 
would  not  reqube  or  authorise  a  reversal 
This  Issue  upon  which  the  declaration  was 
received  was  one  sidely  for  the  detennination 
of  ttie  Judge.  The  evidence  was  addressed  to 
Urn  akmeb  «nd  not  to  him  and  the  Jury,— 
as,  for  Instance,  evidence  to  lay  a  predicate 
tor  confeMouB  Is  addressed;  and  the  ques- 
tion here  Is  not  whether  he  received  Irrelevant 
or  otherwlae  hicompetent  evldoice,  but  wheth- 
er tiie  oompetoit  evidence  before  him  proved 
the  prrilmlnary  facts  Involved  In  the  Inquiry. 
Burton  v.  Stated  107  Ala.  68,  18  South.  240. 

The  first  diarge  given  at  the  request  of 
the  state  la  not  open  to  the  criticisms  made 
by  counsel.  The  charge^  In  Its  fore  part  re- 
quires tile  Jury  to  brieve  the  ftcts  faypothe- 
riied  b^ond  a  reasonable  doubt  nnd  then, 
before  Erecting  the  Ju^  as  to  any  conclusion 
upon  ihrai.  tiie  charge  declarea  that  the  Jury 
are  authorized  to  look  at  these  facts.  If  they 
be  facts.  In  connection  with  all  the  oQier 
erlAence.  etc.;  thus  authorldng  a  considers- 
thn  of  fftcts  stated  hypothetically,  not  U  be- 
Bered  by  the  Jury  merely,  and  not  even 
merdy  If  believed  beyond  a  reasonable  doubt 
by  the  jnryt  but  it*  and  only  1^  the  facts 


absolutdy  exist  The  charge  to  this  respect 
Is  too  favorable  to  the  defendant  If  It  Is 
&ulty  In  singling  out  certain  facts  to  the  ex- 
clusion of  others,  that  fault  would  not  re- 
quire a  reversal  for  the  giving  of  it. 

We  do  not  feel  that  any  argument  or  sug- 
gestion Is  necessary  to  sustain  the  proposW 
tion  of  the  second  charge:  "Any  touching  by 
one  person  of  the  person  of  another  to  rude* 
ness  or  In  anger  la  an  asssult  and  battery, 
and  every  assault  and  battery  taidudes  an  as- 
sault" 

That  tiiere  was  evldoice  before  the  Jmy 
tending  to  support  every  material  auction 
of  the  taidlctment  th«e  can  be  and  la  no 
sort  <tf  doubt  and  for  the  court  b^ow  to 
have  given  the  afflnnative  charge  requested 
by  tile  defendant  would  have  been  a  most 
palpable  and  flagrant  Invasion  of  the  ri^it 
and  exclusive  province  of  the  Jury  to  peas  up- 
on the  sufficiency  of  this  evidence. 

Charge  1  was  pr^erly  refused  to  the- de- 
fendant tar  that  It  assumes  that  tiie  chains 
against  htan  was  rape;  and,  U  this  fault  wen 
dimlnated,  Its  refusal  would  yet  not  work  a 
reversal,  because  the  subetanoe  oC  It  was  giv- 
en tin  jrary  la  another  liistructlDn  saqveited 
^  the  defendant 

Charge  2  refused  wa*  proper^  refused, 
both  for  the  reason  that  an  important  word 
iDtenM  to  be  hi  It  te  eaoltted  from  It;  and 
for  the  farther  reason  that  wttis  the  word 
supplied  the  cbarge  to  unsoand.  It  Is  not  es- 
sential to  the  crime  of  assault  with  Intent  to 
ravlah  that  tiie  perpetratw  should  have  In- 
traded  that  bis  accomplished  act  should  be 
rape.  The  expresalon  of  tiie  cfaarce  Is  Inapt 
and  Inaccurate. 

Charge  8  refused  to  defradant  Is  elliptical 
and  Incomplete  on  Its  face. 

Cha^  4  refused  to  the  defendant  was  ab- 
stract There  was  no'  evidence  of  any  con- 
duct or  anything  In  the  conduct  of  Miss  Par- 
ka which  impliedly  or  otherwlae  gave  her  con- 
sent to  tiie  liberties  taken  by  defendant  with 
her  pnaon.  The  chaiige  also  apeclfles  some 
facts,  and  exdndcs  others  from  the  Jury's 
conalderatifm. 

We  find  no  error  In  Oils  record,  and  the 
Judgment  at  the  city  court  must  be  afflrmed. 
Affirmed. 


STATE  eoc  teL  SCOTT  r.  WALLER,  Sheriff. 

(Supreme  Court  of  Alabama.    Jose  8,  1902.) 

HANDAHUS— RELEASE    OF    LiSVY-rAD  EQUATE 
REMEDY— COURTS-CONTROL  OF  PROCESS. 

The  purchaser  of  a  decree  in  the  chancery 
court  of  Montgomery  county  was  not  entitled 
to  mandamus  from  the  city  court  of  the  city  of 
HontKomery  to  compel  the  sheriff  to  release  a 
levy  of  encutlon  iasned  on  the  decree  aud  to 
return  the  execution,  the  remedy,  U  the  pnr> 
chaser  was  entitled  to  any,  being  by  an  aiH 
plication  to  the  chanceir  court  for  an  order  on 
the  sheriff  to  release  tne  levy,  etc. 

Appeal  ttom  city  court  of  Hontgomery; 
A.  D.  Sayre^  JndgCL 
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Maodamua  b7  the  state,  on  the  relation  of 
Gaston  Scott,  Jto  compel  W.  B.  Waller,  the 
flberlff  of  Montgomei7  county,  to  release  a 
certain  levy.  From  a  Judgment  dlamlaalng 
the  petition,  relator  aiqpealB.  Affirmed. 

The  facts  of  this  case  are  snfficlently  shown 
lu  the  opinion.  The  demurrer  which  was 
filed  to  the  petition  assigned  substantially 
the  following  grounds:  (1)  Said  petition  and 
mle  show  that  the  relator  has  another  and 
adequate  remedy  at  law.  (2)  Said  petition 
and  rule  fail  to  show  that  relator  has  any 
specific  right  (3)  Bald  petition  and  mle  show 
that  If  any  Injury  la  done  by  the  enforcement 
of  the  execution  in  coDtroversy,  it  will  be  to 
the  respondents  In  the  decree,  and  not  to 
the  relator.  (4)  Said  petition  and  rule  show 
that  the  rights  of  a  third  party  who  can  not 
be  made  a  party  to  the  proceeding  will  be 
•decided  without  an  opportunity  of  being 
heard.  (5)  Said  petition  and  rule  show  that 
the  grant  of  a  writ  of  mandamus  would  ne- 
canltate  the  decision  collaterally  of  the  rights 
<tf  a  person  who  Is  not  a  party,  and  who  has 
not  the  <^portnnity  to  be  heard.  (0)  Said 
petition  and  rule  show  that  respondents  would 
be  required  to  pass  upon  the  validity  of  the 
asslgnmoit  of  the  decree  In  qnestiw  and  stUl 
lie  liable  to  the  true  ownw  if  said  asdgnment 
be  iDTalld.  From  the  Judgment  of  the  coort 
eoBtaining  these  demurrers  discharging  the 
rule  nisi  and  dlsmlaalng  the  petition,  the  pres- 
ent appeal  was  prosecuted  and  the  rendition 
of  said  Judgment  was  assigned  as  error. 

Gordon  Uacdonald  and  Geo.  F.  Moore^  for 
appellant.  Wm.  G.  Oatea  and  Harmon,  Dent 

A  Wei:,  for  appelleew 

HARALSOX,  J.  It  may  be  stated  gener- 
ally as  true,  that  when  the  plaintiff  has  ceas- 
ed to  have  any  Interest  In  a  Judgment  or  de- 
cree of  a  court  In  his  favor,  by  reasou  of  bis 
having  assigned  It  to  another,  his  right  to 
control  the  process  has  ceased,  and  the  a»- 
Bignee  may  control  the  execution.  1  Freem. 
Ex'ns,  p.  61,  I  21. 

"The  invariable  test  by  which  the  right  of 
a  paity  applying  for  mandamus  Is  determin- 
ed, Is  to  Inquire,  first,  whether  he  has  a 
«lear  legal  right;  and  If  he  has,  then,  sec- 
ondly, whether  there  Is  any  other  adequate 
remedy  to  which  he  can  resort  to  enforce  his 
right."  Withers  v.  State,  36  Ala.  252;  Mur- 
phy T.  Same,  S9  Ala.  640. 

It  Is  a  well-recognlzed  principle,  that  each 
court,  by  virtue  of  its  inherent  powers,  has 
control  over  Its  processes,  such  as  enables  it 
to  act  for  the  prevention  of  all  abase  thereof; 
and  the  [)ower  to  stay  proceedings  for  the  pur- 
pose of  exercising  equitable  control  over  the 
parties  or  proceedings,  to  the  end  that  Justice 
■nay  be  promoted,  is  everywhere  conceded  to 
be  hiherent  in  courts  of  general  Jurisdiction. 
1  Freem.  Ez'na,  pk  116,  I  82;  20  Bna  Fl.  & 
Prat*.  1252. 

Again,  it  seems  clear,  "that  an  order  to  stay 
proceedings  cannot  be  mad^  aa  a  general 


rule,  except  by  the  court  where  the  proceed- 
ings or  execution  remain,  and  the  motion 
must  be  made  to  a  court  having  Jurisdiction 
of  the  matter."  20  Bnc.  PI.  &  Prac.  1276; 
Freem.  Ex'ns,  p.  115,  i  S2. 

In  this  case,  as  shown  by  the  petition,  one 
Reeves,  on  the  13th  January,  1902,  obtained 
a  decree  in  the  chancery  court  of  Montgom- 
ery county,  against  Mary  A,  Scott  as  execu- 
trix, J.  P.  Knabe  and  James  Chappel,  for 
$2,735.81;  that  an  execution  was  Issued  on 
said  decree  In  favor  of  the  complainant  there- 
in and  placed  In  the  hands  of  the  sheriff  of 
Montgomery  county,  which  was  levied  by  him 
on  lands  belonging  to  James  Ohappel.  one  of 
the  defendants;  that  on  the  3d  February, 
1902,  after  the  Issuance  of  said  execution  and 
before  Its  return,  Gaston  Scott,  for  a  valuable 
consideration,  purchased  said  decree  from  the 
complainant,  Reeves,  and  obtained  a  written 
assignment  of  it  from  her;  that  thereupon 
said  Gaston  Scott  presented  to  said  sheriff 
an  order  to  release  the  levy  of  said  execu- 
tion and  return  the  same  to  the  chancery 
court  whence  It  Issued,  which  the  sheriff  re- 
fused to  do. 

Thereupon,  on  the  21st  February,  1002, 
said  Gaston  Scott  presented  this  petition  to 
the  Honorable  A.  D.  Sayre,  Judge  of  the  city 
court  of  Montgomery,  stating  the  foregoiog 
facts,  alleging  ttiat  petitioner  bad  no  legal 
remedy  in  the  premises  save  by  the  writ  of 
mandamus  from  ttiat  court,  praying  for  an 
alternative  writ  of  mandamus  to  Issue  out  of 
that  court  directed  to  W.  R.  Waller,  sheriff 
of  Montgomery  county,  commanding  him  to 
release  said  levy,  and  return  the  execution 
to  the  said  chancery  court  of  Montgomery, 
and  that,  on  final  hearing,  said  sheriff  "be  re- 
strained from  selling  or  attempting  to  sell 
said  lands  so  levied  on  under  said  execution, 
and  that  he  be  ord^ed  to  talce  no  steps  re- 
garding the  enforcement  of  said  execution 
until  the  further  order  of  said  city  court" 

The  respondent  demurred  to  the  petition  on 
many  groimds,  and  moved  to  dismiss  the 
same.  The  cause  coming  on  to  be  heard  in 
said  court  on  the  demurrer  and  motion  to  dis- 
miss the  petition,  the  demurrer  was  sustain- 
ed; the  rule  ulsl  which  had  theretofore  been 
granted  was  discharged  and  the  petition  dis- 
missed. This  appeal  Is  to  reverse  that  de- 
cree. 

We  liave  no  difficulty  in  holding,  under  the 
foregoing  principles  and  authorities,  that  the 
petitioner  had  another  and  adequate  remedy; 
that  he  ought  to  have  applied  to  the  chancery 
court  In  which  the  decree  was  rendered,  on 
which  the  execution  was  Issued,  for  an  order 
on  the  sheriff  to  release  the  levy,  and  return 
of  the  execution.  It  was  the  province  of  that 
court,  and  not  of  the  city  court  of  Montgom- 
ery, if  complainant  was  entitled  to  any  re- 
lief, to  grant  the  same  upon  the  proper  pres- 
entation of  a  case  for  relief,  and  ui>oa  the 
proof  thereof.  For  the  city  court  to  interfere 
to  control  said  execution,  In  the  manner  pray- 
ed, If  not  a  breach  of  comity  Iwtwe^  courts 
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of  tbe  diaracter  of  thew  two.  might  lead  to 
compUcatlonfl  of  Jurisdiction  of  an  unfortunate 
diaract«.  The  Temedy,  If  complainant  was 
entitled  to  any,  was  as  open  to  blm  In  the 
chancery  as  In  tbe  dty  conr^  and  be  ahonld 
liaTe  resorted  to  flie  former  and  not  to  tbe 
latter  court. 

It  is  unnecessary  to  consldw  other  gronnds 
of  demurrer. 

Affirmed. 


ADAIR  at  aL  T.  FSIDBB  at  al. 

(SiQireme  Court  of  Alabama.    Jane  4,  1902.) 

CRBDITORS'  ■  SUIT  —  ATTACHMBNT  —  FRAUD  — 
PLBADINQ— ABANDONED  MOHONB  —  TAKING 
ISSUE— NONRBSIDENT  DEFENDANTS. 

t.  A  motion  to  strike  oat  ideas  not  tried  or 
sQbmitted  to  be  paaied  on  will  be  deemed 
abandoned. 

2.  Where  a  cause  was  submitted  tor  final 
deiTee  on  pleas  to  which  an  objection  had  been 
entf^red,  bat  which  was  not  urged,  issue  will 
be  presamed  to  have  been  taken  on  them. 

3.  A  bill  by  creditors  to  set  aside  alleged 
ftaudulfsnt  attacbmeDts  should  be  dismissed  as 
to  nouresident  defendants. 

4.  In  a  suit  by  creditors  to  set  aside  attach- 
ments by  other  creditors  as  fraudulent,  tbe  ex- 
istence of  the  debts  on  which  they  were  issued, 
and  drcnmstanees  tending  to  uiow  probable 
cause  therefor,  were  shown.  There  was  no 
evidence  that  the  debtor  retained  any  Interest 
in  the  property,  or  received  any  benefit  by  such 
attachmeuta;  and  only  one  creditor  testified 
that  the  debtor  assented  to  Ihe  attachments 
and  was  present  wboi  they  were  aoed  oat, 
whidi  was  denied  by  tbe  eonsUhle  serriug  the 
writs  and  the  debtor;  and  the  good  faith  of 
oue  of  the  attaching  creditors  (k  bank)  was 
sworn  to  tfj  two  of  its  officers.  Held,  that  the 
eridence  of  tiaod  was  buaffldent  to  sastain 
the  averments  thereof. 

Appeal  ftom  chancery  conrt,  Henry  coun- 
ty. 

Suit  by  H.  &  G.  Feder  and  others  against 
3.  B.  Adair  and  oth«ra.  From'  a  decree  In 
faror  of  the  complainants,  tiie  defendants 

appeal.  Berersed. 

J.  B.  Dell,  tar  appellants.  H.  A.  Pearce 
and  Espy,  Farmer  &  Espy,  for  appellees. 

SHARPE.  J.  Creditors  of  J.  B.  Adair  & 
Co.  seek  by  this  bill  to  hare  annulled  pro- 
ceedings In  certain  attachment  suits  where- 
under  the  goods  of  that  firm  were  seized 
and  sold,  and  to  hold  the  plaintiffs  In  those 
softs  to  acconnt,  as  trustees  in  InTltmn,  for 
the  proceeds  of  the  goods.  The  alleged 
ground  upon  which  the  relief  Is  sought  Is 
that  the  attachments  were  sued  out  In  collu- 
sion with  the  debtors,  without  the  existence 
of  any  stotutory  ground  for  such  process, 
and  for  the  purpose  of  hindering,  delaying, 
or  defrauding  tbe  complainants  and  other 
creditors. 

Only  the  defendant  Bank  of  Dothan  filed 
an  anawer.  Decrees  pro  confesso  were  tak- 
en against  the  members  of  the  firm  of  J.  B. 
Adair  Jk  Co.,  and  the  remaining  defendants, 
John  Glnn  and  Margaret  Keller,  each  filed  a 
plea  setting  up  their  nonresldence  as  a  bar 


to  the  court^B  jurisdiction  to  decree  relief  a* 
against  them.  The  l^al  soffldency  of  these 
pleas  was  not  tested,  for,  though  a  motion  t» 
strike  them  ont  was  filed,  that  motion  wa» 
not  tried,  or  submitted  to  be  passed  on,  and 
ttierefore  must  be  treated  as  abandoned. 
Mor^ge  Co.  t.  Inzer,  98  Ala.  608,  13  South. 
507;  Land  Co.  t.  Moi^n,  88  Ala.  434,  T 
Sooth.  24d;  6  Enc.  PL  &  Prac.  870.  The 
cause  havlne  been  sulmittted  for  final  de- 
cree on  these  pleas,  among  other  matto^ 
without  objection  urged,  it  is  i«esnmed  that 
issue  was  taken  on  them.  Tyson  t.  Land 
Co.,  121  Ala.  414,  26  Booth.  507.  Without 
dispute,  tbe  nonresldence  of  tlie  two  last 
named  defendants  was  proven,  and  for  that, 
if  for  no  other,  reason,  they  were  entitled  t» 
bare  tbe  bill  dismissed  as  to  them.  T^oih 
T.  Land  Co.,  supra;  Johns<m  r.  Coqvnoik 
CouncU  (Ala.)  28  South.  700. 

The  oTldence  does  not.  In  our  opinion,  suff' 
tain  tbe  bill's  averments  of  fraud.  With- 
out conflict,  it  prores  tbe  debts  on  which  the 
attachments  were  issued  In  favor  of  the  de- 
fendants, respectively,  and  also  circumstan- 
ces tending  strongly  to  show  there  was  at 
:  least  probable  cause  for  their  Issuance. 
There  Is  nothing  to  show  Uiat  Adair  &  Ock 
retained  any  Interest  In  the  goods,  or  receiv- 
ed any  benefit  from  tb.6  transaction.  If  they 
did  so,  and  if  the  fact  be  material,  the  bnr^ 
den  of  proving  It  was  on  the  complalnanto. 
Murray  v.  Heard,  108  Ala.  400,  15  South. 
566. 

It  appears  the  several  attachments  were- 
sned  out  aboot  'Qie  same  time  and  by  the 
same  attorneys,  and  that  complalnanto*  wit- 
ness Baker  was  one  €t  tbe  attaching  cred- 
itors. His  testimony  tends  to  show  defend- 
ant J.  B.  Adair  assented  to  the  suing  out  o£ 
his  attachment,  and  iras  iffesent  at  the  oflSce- 
of  those  attorneys  when  the  other  attadk^ 
mento  w«e  being  sued  out,  and  had  knowl- 
edge of  what  was  being  done.  Complain- 
ants'  only  other  witness  was  the  notary  who 
Issued  the  attochmoits.  He  first  testified 
that,  according  to  his  recollection,  J.  B.  Adair - 
was  In  the  office  of  the  attorneys  refored 
to  when  the  write  were  Issued  to  the  om- 
Btable;  but  on  cross-examination  he  aald  be 
was  not  positive  that  Adair  was  then  pres- 
ent, and  that,  if  he  was,  he  neither  said  nor 
did  anything  about  tbe  attachments.  On- 
the  other  side  is  the  testimony  of  tbe  con- 
stable, dmylng  that  Adair  was  present 
when  he  received  the  writs,  and  of  the  two 
bank  officers  affirming  tbe  good  faith  of  the 
bank's  action,  uid  that  of  Adair,  which,  If 
trn^  la  inconsistent  with  collusion  as  be- 
tween him  and  any  of  these  defendants.  If 
It  should  be  assumed  as  proven  that  Adair 
was  In  active  accord  with  the  bringing  of 
Baker's  salt,  his  attitude  towards  tbe  snit» 
of  these  defendanta  would  still  be  left  caor 
jectural.  Certainly  Adair's  mere  knowledge 
of  defendanta'  purpose  to  sue,  or  his  wlUlog- 
nesa  to  be  sued.  If  shown,  would  not  of  it- 
self warrant  the  conclusion  that  defendants 
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w»e  parties  to  any  corlnow  agreement,  or 
were  acting  In  fraudulent  concert  with  the 
defendants  In  attachment.  Warren  t.  Hunt, 
114  Ala.  606,  21  South.  839. 

The  decree  aj^^ealed  frwn  will  be  reTersedt 
and  ou»  will  be  here  rendered  dismissing 
the  bill,  and  directing  that  complainants  pay 
the  costs  In  the  chancery  court,  ai  well  as 
coats  of  appeaL 


LAjSTBH  et  aL  t.  BLACKWEUJi  at  al. 
(Supreme  Conrt  of  Alabama.    Jnne  8,  1902.) 
BnOTHENT  —  SDIT    "BT    RSUAINDBS-MAM  — 

OBA.TH  or  ura  tbnaniv^vi- 

DENCE— SUFFICIENCY, 

1.  The  only  evidence  in  ejectment  by  plalii- 
tifih,  who  claimed  mider  a  loat  deed  to  their 
mother,  which  they  contended  sare  her  a  life 
tatatm,  with  ramaluder  to  plainuffs,  waa  hitro- 
daceS  by  platDtilfs,  and  foar  of  their  witnesses 
testified  that  the  deed  gave  a  remainder  to 
plaintiffs;  but  their  testimony  waa  more  of  a 
oonstructiaB  of  the  deed  than  a  redtal  of  its 
contents,  and  two  of  the  witnesses  Iiad  never 
read  the  deed,  bat  liad  only  heard  it  read  40 
years  before.  Three  other  wltnesaea,  called  by 
plaintiffs,  had  read  the  deed,  and  testified  on 
cross-examination  that  it  did  not  convey  a  re- 
mainder to  plaintiffs.  BM  anffldent  to  sus- 
tain a  judgment  for  defendanta. 

2.  A  remainder-man,  whose  estate  la  limited 
to  commence  after  a  precedent  life  estate,  can- 
not maintain  ejectment  against  third  persona, 
commenced  before  the  death  of  the  life  tenant. 

8.  Whore  the  only  evidence  of  the  death  of 
the  life  tenant,  in  ejectment  by  remainder-man, 
commenced  aereral  years  before  trial,  is  depo- 
aitious  stating  that  uie  life  tenant  died  about  a 
year  before,  and  there  is  nothing  in  the  record 
on  appeal  to  show  when  the  dwositious  were 
taken,  judgment  for  defendant  will  be  sustain- 
ed for  want  of  proof  that  the  life  tenant  died 
before  the  action  was  commenced. 

Appeal  from  dty  court  at  Oadaden,  John 
H.  Disqae,  Judg& 

Ejectment  by  WUlIam  Laster  and  others 
against  Glenn  Blackwell  and  others.  From  a 
Judgment  for  dtfoidanti,  plaintiffs  svpeaL 
Affirmed. 

The  plaintiffs  claim  to  be  the  owners  of 
tiie  lands  sued  for  under  and  by  Tlrtue  of  a 
deed  executed  by  Mlcajah  Sanson  and  Lemlle 
Sanson,  his  wife,  to  EUza  I«Bter,  for  and 
dnrlng  her  natural  life,  and 'at  her  death  to 
her  children.  All  of  the  plaintiffs  are  the 
children  and  heirs  at  law  of  the  said  Eliza 
Laster.  The  defendants  claim  through  a  deed 
alleged  to  have  been  executed  by  Mlcajah 
Sanson  and  Lemlle  Sanson,  his  wife,  to  Eliza 
Laster,  but  which  defendants  contend  was  an 
absolute  warranty  deed,  and  neither  reserved 
nor  limited  any  remaind^  or  estate  to  her 
children.  The  facts  of  the  case  necessary  to 
an  understanding  of  the  decision  on  tbe  pres- 
ent appeal  are  sufficiently  stated  In  the  opln- 
lon. 

Grlgaby  E.  Thomas^  Jr.,  and  Henz7  F. 
Beese^  for  aroellants.  James  AJkeo  and 
Dortch  &  ManUn*  for  i^ipelleea. 

DOWDEU^  J.  Tills  is  a  statutory  action 
tt  ejectment  Tbe  case  was  tried  In  the  court 


below  without  the  Intrrrcntlon  of  a  Jury,  and 
a  judgment  was  rradered  by  the  court  in  fa- 
vor of  tbe  defendants.  WbUe  there  are  sev- 
eral assignments  of  errw,  only  one  Is  budst- 
ed  on  In  brief  of  counsel  for  appellants,  and 
that  Is  that  the  trial  court  erred  In  renderiug 
Ju^ment  In  favor  of  the  defendants  on  the 
evidence.  The  evidence  was  in  conflict,  and 
the  rule  In  such  cases  Is  not  to  disturb  the 
Judgment  unless  it  Is  plainly  erroneous.  Scar- 
brough  T.  Borders,  115  Ala.  436,  22  South.  180. 
The  burden  of  proof  was  on  the  plaintiffs  to 
make  out  their  case.  The  on^  witnesses  tes- 
tifying In  the  case  were  Introduced  by  the 
l^alntlfls.  The  material  contention  hi  the 
case  was  as  to  the  contents  of  ,  a  lost  deed, 
upon  which  plaintlffa  relied  for  their  tltie  to 
the  land  In  question.  Their  contention  being 
that  this  deed  conveyed  a  life  estate  to  their 
mother,  one  Eliza  Laster,  with  reraalnd^  in 
fee  to  them.  The  tendency  of  the  evidence 
of  four  of  plaintiffs'  witnesses  was  to  support 
plaintlffa*  contention,  while  the  tendency  of 
the  evidence  of  three  other  witnesses,  who 
were  sworn  on  behalf  of  plaintiffs,  on  their 
cross-examination,  was  to  disprove  plaintiffs* 
cont^tion.  The  plaintiffs.  In  Introducing 
these  witnesses.  Touched  for  their  credlbUl^ 
as  much  so  as  those  witnesses  whose  evidence 
tended  to  support  their  theory  of  the  case. 
Under  this  conflict  In  the  testimony,  we  can- 
not say  that  the  Judgment  of  the  court  on 
the  evidence  was  plainly  erroneous.  On  tbe 
contrary,  after  a  carefnl  review  and  consider- 
ation of  the  evidence,  we  are  clearly  of  the 
opinion  that  the  conclusion  of  the  trial  court 
was  right  and  its  Judgment  proper.  Tbe  te»> 
tlmony  of  those  witnesses  that  toided  to 
show  that  a  life  estate  to  the  mother  with  a 
remainder  to  her  chlldroi  was  couTeyed,  aa 
evidence  of  the  contents  of  a  lost  deed,  waa  of 
a  charafirta  not  tot  satisfactory,  and  of 
doubtful  competency;  but  the  question  ot  its 
admissibility  Is  not  before  us,  as  It  was  ad- 
mitted. We  say  not  of  a  nature  very  satls- 
factwy.  because  their  statements  were  rather 
more  of  Uie  witnesses'  cwstmetlon  of  the 
deed  that  a  statemient  of  their  recollection  of 
Its  contents,  or  the  contmts  In  substance. 
Two  of  theae  witnesses  had  never  read  the 
deed,  but  had  only  heard  It  read  about-  40 
yeus  since.  The  three  witnesses  whose  tes- 
timony was  in  opposition  to  this  had  read  the 
deed,  and  stated  positively  that  It  cantained 
no  cohTeyance  of  a  life  estate  to  EUsa  Las- 
ter, with  remainder  to  her  children,  bat  was 
a  straight  deed  to  Ellsa  with  warranty,  and 
saUt  nothing  about  a  life  estate.  With  this 
decided  conflict  In  the  evidence,  and  between 
witnesses  Introduced  by  the  plaintiffs,  with 
the  burden  upon  them  of  proving  their  caae 
to  the  reasonable  satisfaction  of  tiie  court,  a 
case  Is  not  presented  on  appeal' for  the  re- 
vereal  of  the  Judgmoit  of  the  trial  conrt  as 
being  plainly  erroneous. 

There  la  anothw  question  In  Qie  cas^ 
which  la  fatal  to  appellants*  right  of  re- 
versal of  the  Judgment  To  reverse  a  Judv- 
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ment  on  appeal  tbere  imutt  be  manifest  er- 
ror appearing  In  tbe  record.  The  plalntlffa 
claim  title  nnder  the  lost  deed  as  remalnder- 
moL  If  It  were  conceded  tiiat  tUs  deed 
conveyed  title  to  them  as  remainder-men, 
there  la  no  evidence  In  the  recMd  tbat  the 
life  tenant  was  dead  at  tbe  commencemient 
of  tbe  anlt  It  Is  an  elanentarj  principle 
in  actlona  of  ejectmnat  that  the  plaintiff*  In 
ordw  to  recover,  most  have  title  at  the  com- 
mencement of  the  stilt  as  well  as  at  the 
trIaL  Tbe  otlj  evidence  as  to  the  death  of 
EUza  l4ister,  tbe  supposed  life  tenant.  Is  to 
be  found  In  the  deposldona  of  two  of  plain- 
tiffs' witnesses,  one  of  whom  says,  "She  died 
last  Jane  a  year  ago.**  The  other  witness 
says,  "She  has  been  dead  two  years."  This 
salt  was  bejfun  on  the  23d  of  July,  1894,  and 
tbe  trial  was  had  on  the  4tb  day  of  Octo- 
b^,  1900.  There  Is  nothing  in  the  record  to 
Inform  us  when  the  depositions  of  the  wit- 
nesses who  testify  as  to  the  death  of  Eliza 
Laster  were  taken.  For  aught  that  appears, 
these  depositions  may  have  been  taken  In 
the  year  1900,  when  the  trial  was  had,  and, 
If  BO,  she  was  not  dead  at  the  commence- 
ment of  the  suit,  and  then  the  plaintiffs,  as 
remainder-men,  could  not  maintain  this  ac- 
tion. Error  on  appeal  wlU  not  be  presumed. 
It  must  be  shown. 
AfflrmeiL 


In  re  GILBSL 
(Bnprema  Conrt  of  Alabama.  Jvoe  6,  1901.) 

VANDAHUI-aUPBBMB  COUBT-ORIOIHAI*  JU- 
BISDIOnON— MANDAMUS  TO  BOARD 
OP  RBOISTRARS. 

Const.  1901,  S  140,  givas  the  aimreme  etmrt 
orlglaal  jurlBdlctlon  to  issue  writs  of  injuQctiou. 
quo  warranto,  and  such  other  remedial  una 
orifdnal  writs  as  may  be  necessary  to  give  it 
reneral  snperlntendeoce  and  control  of  infe- 
rior Inrisdictions.  Code,  1  2825.  relative  to 
mawfanms  and  remedial  writs,  provides  that  all 
sivUcntlons  for  maadamos  Bhall  be  by  verified 
petition,  etc  and  section  282T  provides  that 
from  the  Jndgm^  of  any  court  in  sudli  pro- 
Cf^lng  an  anneal  lies  to  the  supreme  court 
Iteld,  that  the  sn^mne  court  has  no  Jnrlsdic- 
tioD  to  entertain  a  petitiou  for  mandamuB  to 
compel  tbe  l>oard  or  registrars  of  a  county  to 
re^rister  the  relator  as  an  elector;  the  board  not 
belos  a  "Jurlfldictlou"  which  the  supreme  conrt 
may  control  by  original  writ,  and  mandamus 
and  other  saperintcuding  writs  for  the  control 
of  saeh  boards  being  issuable  only  by  tbe  cir- 
cuit court,  or  other  courts  of  like  jurisdictiou. 

Petition  Jackson  W.  Giles  for  mandamos 
to  compel  the  board  of  registrars  of  Montgom- 
ery county  to  register  the  petitioner  as  an 
dector.   Bnle  nisi  denied. 

Wllford  H.  Smith,  for  petltiraer. 

McCLEIX^,  C.  J.  This  application  Is  sul 
generis.  It  is  a  petition  filed  originally  In 
this  court  tar  a  writ  of  mandamus  to  compel 
tbe  board  of  registrars  of  Montgomery  coun- 
ty to  register  tbe  petitioner  as  an  elector.  The 
supreme  court  has  no  Jurisdiction  of  the  pro* 


ceedbig.  It  la  not  appellate  Jivlsdlctlon  that 
Is  Invoked,  and  the  mattor  Is  not  within  the 
very  limited  original  Jurisdiction  of  this  court 
"to  Issue  writs  of  In^xmctlon,  habeas  corpus, 
quo  warranto,  and  such  other  remedial  and 
original  writs  as  may  be  necessary  to  give  It 
general  snpnlntendence  and  control  of  infe- 
rior Jurisdictions."  Const  1901,  S  140.  A 
board  of  registrars  Is  not  one  of  fbe  "Jurisdic- 
tions" which  this  court  may  control  by  orig- 
inal writs.  And  If  it  were,  yet  It  can  never 
be  "necessary"  for  this  court  to  control  such 
board  by  any  original  writ,  since  whatever 
writs  may  under  any  circumstances  be  prosH 
er  or  necessary  to  be  issued  in  superintend- 
ence and  control  of  these  boards  may  be  and 
can  only  be  Issued  by  nisi  prius  courts,— the 
circuit  courts  or  other  courts  of  like  Juris- 
diction. Therefcaw  It  is  that.  If  the  petitioner 
Is  entitled  to  the  writ  be  here  prays,— a  ques- 
tion we  do  not  consider,— his  petition  should 
be  addressed  to  and  pres^ted  in  the  circuit 
court  of  Montgomery  county  or  the  M<mt- 
gomery  dty  court  God^  H  2825-2833.  and 
8826. 
fiule  "111*  denied. 


SOUTHERN  EXP.  CO.  v.  COUCH. 
(Supreme  Conrt  of  Alabama.    June  3,  1002.) 

MALICIOUS  PHOSKCUTTON  —  LIABILITY  —  ACT8 
OP  AQBNTS—EVISBNCB— ADMISSIBILITY. 

1.  Defendant  may  be  liable  for  a  malicious 
prosecution  commenced  by  another  where  the 
comnieu  cement  by  the  other  is  Instieated  by 
defendant  through  its  agent,  though  the  agent 
lacks  authority  to  actually  install  defendant 
as  prosecutor. 

2.  In  an  action  against  an  express  company 
for  maliciously  prosecuting  plaintiff  for  rob- 
bery it  appeared  that  the  prosecution  had  been 
actually  commenced  by  a  third  party,  bat 
plaintiff  claimed  that  it  was  instieated  by  de- 
fendant through  its  agents,  and  an  agent 
though  disclaiming  authority  to  prosecute  in 
defendant's  behalf,  admitted  that  it  was  his 
duty  to  investigate  crimes  against  the  com- 
pany, and  bring  wrongdoers  to  Justice.  Held, 
that  inquiries  snd  statements  made  by  the 
aftenU  made  after  plaintiff  had  been  arrested, 
and  Iwfore  his  discharge,  concerning  plain- 
tiff's movements  aud  expenditures  of  money, 
etc.,  were  admissible  as  Indicating  thst  de- 
fendant employed  efforts  to  obtain  eVideow  for 
use  in  the  prosecution. 

3.  A  question  aaked  the  prosecutor  on  his 
cross-examination  as  to  whetlier  a  certain  de- 
tective employed  by  defendant  had  not  ex- 
pressed  tbe  opinion  that  the  prosecutor  had 
BuQicieut  evidence  to  convict  was  properly  al- 
lowed. 

4.  It  was  error  not  to  allow  defendant  to 
show  that  the  orosecutor  bad  taken  the  advice 
of  coansel,  auu  been  advised  that  there  was 
evidence  to  Justify  a  conviction,  since  such  evi- 
dence would  hsve  shown  the  prosecution  to 
have  beeu  commenced  independentiy  of  auy 
conduct  on  the  part  of  defnidant 

Appeal  from  circuit  court  Jeffa*son  coun- 
ty; A.  A,  Colo'man,  Judge. 

Action  by  Kobert  Eugene  Couch  against  the 
Southern  Express  CoiiipaQy.  From  a  Judg- 
ment for  plalntiO,  defendant  appeals.  Ee- 
versed. 
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The  complaint  aa  wlglnally  filed  contalnecl 
two  counts.  In  the  first  count  tbe  plaintiff 
counted  upon  a  recovery  of  $20,000  damages 
for  malicious  prosecution.  In  the  second 
count  tbe  plaintiff  sued  to  recoTer  fSO.OOO 
tar  false  Imprisonment.  The  court  gave  the 
general  affirmative  chai^  In  favor  of  the 
defendant  on  the  second  count.  The  defend- 
ant pleaded  the  genial  issue,  and  the  cause 
was  tried  upon  Issue  Joined  upon  this  plea. 
It  was  shown  by  the  evidence  that  on  May 
14, 18dS,  an  express  car  attached  to  the  train 
of  the  Alabama  Great  Southern  Railroad 
Company  was  robbed  In  Sumter  county,  Ala.; 
that  the  Southern  Express  Company  offered 
a  reward  for  the  apprehension  and  convic- 
tion of  the  persons  who  robbed  said  car; 
that  one  W.  H.  Mothershed,  on  August  12, 
1898.  made  out  an  aflidavlt  before  the  probate 
Judge  of  Sumter  county  charging  the  defend- 
ant with  the  robbery,  and  upon  this  affidavit 
a  warrant  for  the  arrest  of  the  plaintiff  as 
one  of  the  robbers  was  issued,  and  was  exe- 
cuted in  Birmingham ;  that  the  plaintiff, 
after  being  arrested  under  said  warrant,  and 
detained  in  the  Jefferson  county  Jail,  was 
carried  to  Sumter  county,  where  he  rwnain- 
ed  in  Jail  for  30  or  40  days;  that  he  was 
subsequfflitly  discharged  on  habeas  corpus 
proceedings,  and  has  never  been  required 
to  answer  an  Indictment  for  train  robbery, 
and  has  never  been  arrested  since  ui>on  said 
charge.  Tbe  plaintiff  testified  as  a  witness 
in  his  own  behalf  that  he  had  nothing  to  do 
with  the  train  robbery,  and  knew  nothing 
about  it;  and  there  was  other  evidence  tend* 
Ing  to  show  that  the  plaintiff  was  not  guilty 
of  said  charge.  There  was  evidence  on  tbe 
part  of  the  plaintiff  tending  to  show  that  his 
airert  and  prosecution  were  instigated  and 
encouraged  by  the  defendant  through  its 
authorized  agents.  It  was  shown  that  P.  B. 
Bums  was  a  detective  or  special  agent  In  the 
employ  of  tbe  defendant,  and  bis  duties  were 
to  ferret  out  crimes  whtcb  were  committed 
against  tbe  def^idant  company.  There  was 
some  evidence  on  the  part  of  the  plaintiff 
tending  to  show  that  t^e  said  Bums,  who 
was  Investigating  the  train  robbery  In  ques- 
tion, bad  authority  and  power  to  cause  the 
arrest  of  persons  whom  be  suspected  of  of- 
fenses committed  against  the  express  com- 
pany, and  against  whom  he  believed  he  bad 
sufficient  evidence  to  convict  them,  and  that 
said  Burns  counseled  and  advised  the  arrest 
of  tbe  plaintiff.  The  defendant's  evidence 
tended  to  show  tliat  tbe  defendant  bad  noth- 
ing to  do  with  the  arrest  of  tbe  plaintiff, 
that  the  prosecution  was  commenced  and  tbe 
arrest  made  by  Motbershed  on  hia  own  re- 
sponsibility, and  that  tbe  defendant  ez^«8»- 
]j  Inclined  to  Instigate  the  prosecution  or  to 
cause  the  arrest  of  the  plaintiff.  There  was 
other  evidence  for  the  d^endant  tending  to 
show  tiiat  Bums  was  without  authority  to 
cause  the  arrest  or  prosecution  of  any  one 
suspected  of  crime  against  the  compnny. 
During  tbe  examination  of  one  J.  W.  Wilson, 


a  witness  for  the  plaintiff,  he  was  asked  tn 
state  a  conversation  bad  between  him  and 
P.  B.  Bums,  tbe  defendant's  special  agent, 
about  the  plaintiff,  CoucIl  This  conversa- 
tion was  shown  to  be  after  tbe  arrest  of  tlio 
plaintiff.  The  defendant  objected  to  tbis 
conversation  upon  the  ground  that  the  dec- 
larations of  Bums  were  not  competent  evi- 
dence against  the  defendant  The  conn 
overruled  the  objection,  and  the  defendaui: 
duly  excepted.  Tbe  witness  stated  tbat 
Bums  asked  iiim  If  he  knew  the  plaintiff; 
If  he  had  ever  seen  him  have  any  money, 
and  when;  and  if  he  had  ever  seen  hlui 
when  he  was  spending  money  recklessly;  and 
stated  to  him  in  the  same  conversation  that 
Couch  was  suspected  of  the  train  robbery, 
and  had  been  arrested.  The  defendant  moV' 
ed  to  exclude  this  testimony  from  the  jur^', 
and  duly  excepted  to  the  court's  overruling 
the  motion.  Tbe  other  portions  of  the  case, 
pertaining  to  tbe  other  rulings  of  the  court 
upon  the  evidence,  which  are  reviewed  by 
the  court  upon  the  present  appeal,  are  suffi- 
ciently stated  in  the  opinion.  The  court,  at 
the  request  of  tbe  plaintiff,  gave  to  the  Jury 
several  written  charges.  The  defendant  sep- 
arately excepted  to  the  giving  of  each  of 
these  charges,  and  also  separately  excepted 
to  tbe  court's  refusal  to  give  the  general 
affirmative  charge  in  its  favor  requested  by 
It.  There  were  verdict  and  Judgment  for 
the  plaintiff,  assessing  his  danuages  at  ^l.l^b. 
The  defendant  appeals,  and  assigns  aa  error 
the  several  mlingB  of  the  trial  court  to  which 
exceptions  were  resarved. 

Alex  T.  Loudon  and  John  London,  for  ap- 
pellant  Bowman  ft  Harsh,  for  appdlee. 

SHARPS,  J.  An  actionable  wrong  in- 
volves liability  to  one  by  whom  Its  commis- 
sion has  been  Incited  or  encouraged,  as  well 
as  to  Its  Immediate  perpetrators.  Btsli. 
Cont  SS  523,  S24.  This  general  principle  ap- 
plies to  cases  of  malicious  prosecutiim.  Por- 
ter T.  Martyn  (Tex.  GIt.  App.)  82  &  W.  731; 
10  Am.  &  Eng.  Enc.  T^aw,  692.  It  was  pos- 
sible for  the  defendant  express  company  to 
have  Instigated  or  encouraged  the  prosecu- 
tion here  complained  of  without  ostCTsibly 
appearing  therein,  and  for  it  to  have  done  so 
through  an  agent  lacking  authority  to  acta* 
ally  install  the  defendant  as  the  prosecntor. 
Its  special  agent.  Bums,  ttaongta  disclalmiug 
authOTlty  to  order  an  arrest  and  nvosecute 
In  Its  bebalf,  testified  his  duties  "required 
bim,  whraiever  a  theft  or  robbery  had  been 
c<nnmitted,  to  Investigate  tbe  matter,  and,  if 
possible,  find  out  who  the  robbers  were,  and 
bring  them  to  Justice."  Inquiries  and  state- 
ments addressed  by  hhn  to  Wilson,  if  made, 
as  some  evidence  toids  to  show,  aft^  the 
plaintiff  had  been  arrested  and  before  hi:* 
discharge,  concerning  plaintitTs  movements 
and  expenditures  of  money  recently  after 
tbe  robbery,  were  proper  to  be  proven  as  in- 
dicating that  defendant  employed  ^oris  to 
obtain  evidence  for  use  in  tbe  pending  prose- 
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cntlon.  The  gaestlon  asked  on  tbe  croas- 
examin&tlon  of  Mottaershed  sa  to  whetber 
Barns  expressed  tbe  opinion  that  be  CUotb- 
erahed)  bad  ssfficlait  evidence  to  conTlct 
this  plaintiff  of  tbe  robbeir  was  not  subject 
to  tbe  objection.  It  called  for  teettmony 
relernnt  upcm  the  Issue  towards  which  tbe 
evidence  on  both  sides  was  mainly  directed, 
viz.,  whether  the  express  company,  through 
Its  agents.  Induced  or  eaeonraged  Mother- 
shed  to  prosecute.  But,  though  defendant's 
conduct  may  bare  been  calculated  to  fur- 
ther tbe  prosecution,  It  was  harmless  If  It 
did  not  conduce  to  that  end.  If  Motbershed 
prosecuted  Independently  of  defendant's  In- 
fluence, and  solely  of  his  own  volition  or  on 
tbe  advice  of  others,  defendant  Is  not  Ilatde 
for  that  action,  whatever  its  own  ^orts  or 
motives  may  have  been.  As  tending  to  show 
he  did  80,  defaidant  should  have  be^n  al- 
lowed to  prove,  according  to  its  offer,  that 
he  submitted  fully  and  fairly  all  the  facts  In 
regard  to  plaintiff's  guilt  to  a  responsible 
practicing  attorney,  and  was  hy  him  advised 
that  tbe  evidence  was  sufficient  to  Justify 
conviction.  Direct  authority  for  tbe  admis- 
sion of  such  evidence  Is  found  In  Chandler 
V.  McPberson,  11  Ala.  916,  where,  as  here, 
the  i^lntUTs  theory  was  that  tbe  defendant 
maliciously  caused  a  third  person  to  com- 
mence 11  prosecution.  On  the  trial  of  that 
case  the  evidence  was  admitted  against  ob- 
jection to  tiie  effect  that  the  ostensible  pros- 
ecutor, Mrs.  Formby,  made  a  statement  of 
facts  pertalnli^  to  the  case  to  an  attorn^, 
and  thereupon  was  by  him  advised  that  she 
could  sustain  a  prosecution.  This  court  Jus- 
tified tbe  admission  of  that  evidence,  saying: 
"We  think  the  testimony  of  tbe  legal  ad- 
vlB«r  of  Mrs.  Formby  was  admissible,  not 
for  tbe  purpose  of  relieving  the  dtf endants 
from  the  Imputattrai  of  malice,  for  there  is 
no  evidence  to  show  that  they  were  cogni- 
sant of  this  advice,  but  tiie  testimony  might 
lutTO  been  considered  by  tile  Jury  upnn  an 
Inquiry  wheth^  Mrs,  F.  was  Influenced  by 
the  counsel  of  tbe  attorney  or  the  prcHupting 
of  the  defendants.  It  may  be  that  the  de- 
fendants first  InstlEated  the  prosecution,  yet 
the  prosecutor  may  have  availed  herself  of 
the  locus  pcenitentiie,  and  would  not  have 
become  an  actor  but  for  the  professional  ad- 
vice she  received.  If  this  hypothesis  he  well 
founded,  tiien  the  defendants  cannot  with 
any  propriety  be  said  to  have  caused  or  pro- 
cured tbe  prosecution  of  the  plaintiff,  al- 
though they  may  have  u^ed  It;  and  no  re- 
covery could  be  bad  against  them  even  If 
proof  of  malice  and  want  of  probable  cause 
were  satisfactorily  established."  We  adopt 
the  opinion  quoted,  and  bold  accordingly 
tiiat  In  disallowing  evidence  of  legal  advice 
received  by  Motbo^ed  there  was  error  for 
which  tile  Judgment  must  be  reversed. 

Questions  raised  as  to  sufficiency  of  the 
evidoice  we  forbear  to  discuss,  since  the  evi- 
dence may  be  different  on  another  trIaL 
Keversed  and  remanded. 


(107  La.) 

PEELLSEN  v.  BUDDOCK  CYPRESS  CO., 
Limited.    (No.  14,061.) 

In  i«  RUDDOCK  CYPRESS  CO..  limited. 

(Snmme  Court  of  Louisiana.   May  12,  1902.> 

WRIT  OF  REVIEW— WHEN  OBANTBD— REJIEAR- 
INO  IN  COURT  OF  APPEALS. 

Rule  12  of  this  court  (28  South,  it)  is  hn- 
peratWe,  "No  appUcatlob  for  the  writ  of  re- 
view will  be  considered  unless  ao  application 
for  a  reheariue  has  been  first  made  in  the 
court  ot  appeals  and  refused."  It  must,  nn< 
der  the  rule,  appear  that  an  application  baa 
been  made  for  a  rehearing  to  entitie  relator  to 
a  cousideratiwi  of  bis  application  for  a  writ  of 
review.  A  ouestiou  similar  lu  every  respect 
has  already  been  passed  upon,  and  leaTes  nt> 
alternative  to  the  coart.  The  application  must 
be  dismissed.  Colomb  v.  BoUmg,  80  South. 
298,  100  La.  40. 
iSyllnbus  by  the  Court) 

Certiorari  to  court  of  appeals,  parish  of 
Orleaos. 

Action  by  Joseph  W.  f'rellsen  against  the 
Ruddock  Cypress  Company,  Limited.  Judg- 
meut  for  plaintiff  was  affirmed  by  the  court 
of  appeals,  and  defendant  brings  certiorari. 

Dismissed. 

Harry  H.  Hall,  for  applicants.  Saunders 
&  Gurley,  for  d^endant 

BBEAUX,  3.  This  action  was  petitory. 
The  partial  traced  their  titie  by  mesne  con- 
veyances to  the  stdte.  In  tiie  district  court 
plaintiff  obtahied  a  Judgment.  The  defend- 
ant appealed  to  tbe  court  of  appeals  for  the 
parish  of  Orleans,  and  that  court  afibmed  the 
Judgment  Defendant  apidies  here  for  a  writ 
of  certi(arari.  An  order  nisi  was  Issued  di- 
recting the  court  of  appeals  to  send  up  tbe 
record.  In  respondent's  brief  our  attention  Is 
fUTlted  to  tbe  motion  to  dismiss,  filed  on  the 
ground  that  no  appllcati<m  for  a  rehearing 
was  ever  made  to  the  court  of  appeals.  Otiier 
grounds  are  set  forth.  We  deem  It  sufficient 
to  take  up  the  ground  Just  stated  for  dedslon. 
Relator,  with  the  view  of  meeting  this  ground, 
sets  up  by  way  of  answer  to  the  motion  to 
dlsmtefl  that  the  writ  of  certiorari  has  already 
been  executed,  and  the  court  of  appeals,  In 
cmtonnlty  with  the  order  of  this  court,  has 
sent  up  the  record  of  the  cause.  In  tbe  sec- 
ond place,  respondent  admits  that  no  applica- 
tion for  a  rehearing  was  made  to  the  court 
of  appeals,  but  that  this  was  not  done  by 
reason  of  the  fact  that  the  court  of  appeals 
rests  Its  decision  upon  the  authority  of  tbe 
adjudications  of  this  court,  craisldering  Its^ 
bound  thereby,  as  will  be  seen  by  tiie  follow- 
ing: "Repested  declrions  of  tbe  supreme 
court  of  this  state  have  settled  It  that,  where 
two  different  parties  hdd  title  from  the  state 
to  tbe  same  land,  the  titie  of  tbe  first  pur- 
chasing must  prevaU,  If  not  successfully  Im- 
peached, even  though  the  first  purchase's  ti- 
tie Is  evidenced  by  a  cortlflcate  of  entry  made 
under  a  land  warrant  and  tbe  subsequent 
purchaser's  titie  is  evidenced  by  a  patent," 
—citing  tiiree  dnclslons.   Tbe  foji^golng  wdiiKI 
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not  be  sufficient  to  Justify  us  In  taking  the 
cases  presented  out  of  the  efFects  of  a  court 
upon  the  subject  A  similar  question  to  the 
one  here  has  been  passed  upon  by  this  court. 
A  writ  of  review  had  been  Issued  directing  the 
record  of  the  cause  to  be  sent  up  pursuant  to 
article  101  of  the  constitution,  mie  court  of 
appeals  returned  that  no  application  for  a  re- 
hearing had  been  made.  Ttie  record  sustain- 
ed the  statement  as  correct  llie  court  said: 
"The  application  for  the  writ  of  review  was 
made  without  compliance  with  the  amend- 
ment to  rule  12  of  this  court  (28  South.  It), 
which  declares  that  no  application  for  the 
writ  of  review  will  be  considered  unless  an 
application  for  a  rehearing  has  been  first 
made  In  the  court  of  appeals  and  refused." 
Again:  "It  Is  considered  that  the  rule  of  the 
court  (being  amendment  to  rule  12,  adopted 
June  18,  1900)  relative  to  the  previous  making 
of  application  for  rehearing  In  the  court  of 
appeals  and  having  the  same  passed  upon  be- 
fore Invoking  the  writ  of  review  of  this  court 
has  not  been  complied  with."  The  court  re- 
called the  rule  nisi,  and  dismissed  the  appli- 
cation. Unless  the  rule  before  referred  to  be 
changed,  and  the  cited  decision  overruled,  It  Is 
scarcely  possible  to  sustain  the  application  In 
this  case.  The  rule  Is  general,  and  admits  of 
no  exception.  There  must  be  an  application 
for  a  rehearing  made.  Colomb  v.  Rolling, 
100  La.  40,  30  South.  293.  In  the  case  here  it 
escaped  attention  that  the  petition  for  the 
writ  did  not  contain  the  usual  averment  with 
reference  to  the  rehearing.  But  without  this 
averment  If  It  had  appeared  by  the  papers 
afterwards  sent  here  la  compliance  with  the 
role  that  an  application  had  been  made  for  a 
rehearing  and  denied.  It  would  have  been  suf- 
ficient for  the  purposes  of  the  appUcaUoo. 
When  it  appears  at  the  instance  of  the  pap- 
ties  clnlmlng  the  real  Interest  in  the  case  that 
the  rule  has  not  been  complied  with,  we  do  not 
see  our  way  clear  to  avoiding  its  enforcement 
For  reasons  assigned,  the  writ  Is  recalled 
and  denied,  and  the  application  tor  a  writ  «t 
certiorari  1b  dismissed. 


a07  La.) 

FRELLSEN  t.  STKADER  CYPRESS  OO.. 
Limited  (XAFFT,  Intervener).  (Na 
13,984.)! 

{Supreme  Comt  of  LooiBlana.   Feb.  17,  1902.) 

APPBAli-SEQUBSTRATION-^UDQMBNT— 

REVIEW, 

Plaintiff  brought  suit  on  a  claim  of  |1,000, 
and,  allesring  the  amount  to  be  secured  by  ven- 
dor's privilege,  caused  a  sequestration  to  is- 
sue, Quder  which  a  lot  of  lumber  was  seized. 
A  third  party  interrened  in  the  suit,  claiming 
owiiersblp  of  the  property,  and  dt?n.viijg  the 
existence  of  b  privilege  thereou.  The  prop- 
erty was  delivered  to  him  on  a  forthcoming 
bond.  Judf^meot  was  rendered  againat  the 
plaintiff  in  favor  of  the  defendant  and  also  in 
fnvor  of  the  Intervener  against  the  plaintiff. 
The  latter  appealed  to  the  conrt  of  appeals 
from  the  judgment  ou  the  main  demand,  and 
to  the  supreme  court  from  that  on  tiie  inter- 
vention.   The  supreme  court  postponed  action 

^  Rehearing  denied  May  26,  1003. 


on  the  appeal  before  it  ontil  tbe  Jsnte  on  the 
main  demand  lAould  have  beoi  finally  adjudi- 
cated In  the  court  of  appeals, 
(Syllabus  by  tiie  Court) 

Appeal  from  Judicial  district  court  parish 

of  Tangipahoa;  Robert  R.  Reld,  Judge. 

Ajction  by  J.  W.  Frellsen  against  the  Stra- 
der  Cypress  Company,  Limited.  Samuel  H. 
Tafft  interveued.  Judgment  for  defendant 
and  Intervener,  and  plaintiff  appeals,  and  from 
a  Judgment  affirming  the  same  in  the  court 
of  appeals  he  again  appeals.  Adjudication 
postponed. 

GIrault  Farrar  and  Bolivar  B.  Kemp,  for 
appellant  I^zarus  ft  Luce  and  Stephen  JD. 
ESUg,  for  appellees. 

NICHOLLS.  0.  J.  PlaintifT  In  his  petition 
alleged  that  the  defendant  company  was  In- 
debted to  him  in  the  sum  of  (1,000.  for  this: 
That  in  March,  1900,  he  made  a  contract 
with  one  H.  E.  Carroll  and  William  Hart, 
stockholders  and  officers  of  said  corporation, 
whereby  the  said  corporation  should  cut  float 
out  and  carry  to  the  mills  of  said  company 
at  Strader,  La.,  all  of  the  available  timber 
on  certain  described  land  In  the  parish  of  St 
John  the  Baptist  the  defendant  to  pay  peti- 
tioner at  the  rate  of  $2  per  1.000,  board  meas- 
ure, and  settiements  to  be  made  on  the  15tb 
day  of  each  month  after  said  timber  was 
floated  to  the  mill;  and  that  partial  settie- 
ments were  made  by  said  defendants,  through 
Carroll  and  Hart  from  time  to  time,  down 
to  about  June  1.  1900.  but  that  according  to 
the  measurements  and  estimates  of  said  de- 
fendant there  waa  due  to  petitioner  on  June 
15th  payment  for  67,979  feet  board  measure, 
and  on  July  IKth  settiements  for  86,432  feet 
and  ou  August  15tl)  aetUement  for  two  lots, 
consisting  of  117,135  feet  and  77,052  feet, 
respectively,  making  a  total  of  348,598  feet 
board  measure,  according  to  the  scale  sheets 
made  at  said  mills  and  under  the  authority 
of  said  defendant— all  of  which  was  con- 
verted into  lumber  by  defendant  and  plied 
In  its  lumber  yard  at  said  mUI.  That  In  ad- 
dition to  the  above  the  defendant  had  dead- 
ened, cut  and  removed  from  the  land  of  peti- 
tioner, for  converting  into  lumber,  150,000  feet 
of  timber,  for  which  no  scale  sheets  had  been 
made  or  furnished  to  petitioner,  and  that  the 
defendant  then  owed  petitioner,  according  to 
scale  sheet  and  for  timber  not  yet  scaled,  the 
sum  of  $2,000.  That  he  had  a  Uen  and  privi- 
lege as  vendor  upon  said  timber  in  the  hands 
of  defendaut  end  that  he  feared  that  defend- 
ant would  conceal,  part  with,  or  dispose  of 
said  movables  in  Its  possession,  during  the 
pending  of  the  suit  and  send  the  same  out 
of  the  Jurisdiction  of  tlie  court  and  that  he 
was  entitled  to  have  the  same  sequestered. 
He  prayed  for  a  citation  on  the  defendant 
cotniiany,  and  for  Judgment  against  it  for 
51,000.  with  legal  Interest  from  August  15, 
1900,  with  recognition  of  a  vendor's  privilege 
on  the  same  property  to  secure  payment  of 
saUl  amount  and  for  a  writ  under  which  the 

said  property  would  be  ae^iiestece^l  jand  for 
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general  relief.  The  writ  waa  ordered  to  la- 
me  M  prayed  for,  and  tbe  same  was  executed 
1)7  the  BherUr  by  BeqneeterlDg  two  lots  of 
InmlMr,  one  of  which  waa  valued  by  bim  at 
S500  and  tbe  othor  not  exceeding  $1,500. 
The  defendant  was  cited,  and  for  answer 
pleaded  tbe  general  issue.  It  prayed  that  the 
•alt  of  the  plaintiff  be  dismissed.  Samuel  H. 
Tafft,  a  resident  of  Ohio,  Intervened  in  the 
■nit  He  averred  that  the  plaintiff  had  in 
said  suit  prayed  for  and  obtained  a  writ  of 
sequestration  against  the  defendant  corpora- 
tion, alleging  an  Indebtedness  due  by  it  to 
blm,  and  had  sequestered,  seized,  and  taken 
possession,  through  the  f^erifT,  of  a  lot  of 
lumber  and  timber  lying  In  tbe  yards  of  tbe 
defendant  corporation,  property  belonging  to 
bim,  the  Intervener;  that  he  Individually  puiv 
chased  said  property  for  his  own  account, 
paying  value  therefor,  from  the  defendant 
company,  and  that  actual  delivery  of  the 
same  was  made  to  him  throi^h  a  special  rep- 
resentative appointed  for  that  purpose,  wbo 
continued  to  bold  the  same  for  Mm;  that 
cald  purchases  were  made  by  him  during  the 
months  of  May,  June,  July,  August  and  Sep- 
tember. 1900,  and  the  amounts  were  paid  by 
him  to  tbe  defendant  company,  be  holding 
bills  of  sales  therefor;  that  the  plaintiff  had 
no  lien  nor  privilege  upon  said  lumber  seized 
and  sequestered,  and  the  seizure  should  be  re- 
leased; that  he  had  been  damaged  In  the 
■eqaeatratlon  in  the  sum  of  $500;  that  the 
property  sequestered  was  worth  $2,050.  He 
prayed  that  after  due  proceedings  there  be 
Judgment  dismissing  said  sequestration  and 
releasing  his  property,  and  a  further  Judgment 
In  his  favor  against  plaintiff  for  the  sum  of 
$600.  Intervener,  In  his  petition,  prayed  to 
be  permitted  by  the  court  to  bond  the  property 
upon  bis  furnishing  bond,  placing  the  value 
of  one  of  tbe  lots  of  timber  at  $2,060,  and  the 
otbcr  at  $400. ,  What  action  was  taken  upon 
this  petition  does  not  appear  in  the  transcript 
Plaintiff  answered  the  petition  of  intervention. 
After  pleading  the  general  Issue,  be  averred 
that  the  pretended  title  set  up  by  intervener 
was  a  sham  and  a  simulation,  and  was  taint- 
ed with  fraud,  for  this:  That  intervener  was 
ever,  and  bad  been  since  the  organization  of 
the  defendant  company,  the  president  there- 
of, and  a  member  of  the  board  of  directors 
thereof,  together  with  H,  E.  Carroll,  Wm. 
Hart  luid  John  A  Bruce,  the  remaining  mem- 
bers of  said  board,  according  to  the  charter 
thereof,  and  that  as  president  be  was  by  law 
■clothed  and  charged  with  tbe  duties  and  re- 
QKinsibllltles  of  his  office,  and  was  charged 
with  tbe  full  knowledge  of  tbe  affairs  of  said 
corporation;  and  that  his  relation  to  said 
corporation  and  the  affairs  thereof  and  to 
the  creditors  and  stockholders  thereof  was 
purely  fldudary,  and  that  be  was  estopped  by 
law  and  by  equity  from  acquiring  title  from 
said  corporation  adversely  to  Its  creditors  and 
stodLhoIders  to  lumber  manufactured  or  sawed 
by  said  company  from  logs  sold  to  it;  and 
that  hev  u  president  was  charged  with  full 


knowledge  of  the  fact  that  the  lumber  se- 
questered had  never  been  paid  for,  and  that 
defendant  had  a  vendor's  lieu  and  privilege 
thereon;  that  he  was  estopped  legally  and  eq- 
uitably from  denying  that  be,  the  respondent 
In  lnter\'entiou,  from  whose  lauds  tbe  timber 
bad  been  cut  had  by  law  a  vendor's  privilege 
on  tbe  same.  These  estoppels  he  specially 
pleaded.  He  specially  denied  that  the  Inter- 
vener bad  paid  one  cent  to  the  defendant  cor* 
poratlon  as  the  pretended  purchase  price  of 
the  lumber  sequestered,  and  that  any  lawful 
or  actual  delivery  was  ever  made  by  the  de- 
fendant corporation  to  him;  and  he  averred 
that  the  sequestration  of  the  lumber  by  the 
sheriff  In  the  yards  and  possession  of  tbe  de- 
fendant corporation  was  evidence  of  and  a 
badge  of  fraud  in  the  pretended,  title  to  in- 
tervener to  said  lumber.  He  averred  that 
Henry  R  Carroll  and  William  Hart,  two  of 
the  said  four  directors  of  said  corporatlou, 
having  been  the  negotiators  with  him  for  the 
contract  for  cutting  and  sawing  logs  from  re- 
spondent's lands,  and  having  made  the  terms 
of  payment  and  behig  cbarged  with  notice 
of  all  the  matters  of  said  contract  with  him, 
each  of  them,  as  a  director  of  defendant  com- 
pany, was  estopped  to  act  In  fraud  of  his 
rights  In  the  making  of  any  bill  of  sale,  title 
to,  or  muniment  of  title  to  the  lumber  6equ«- 
tered  to  the  Intervener;  and  he  averred  that 
all  of  said  parties  as  directors  were  fully  ad- 
vised and  Informed,  and  each  of  them  well 
knew,  and  were  estopped  legally  and  equita- 
bly from  denying,  that  plaintiff,  from  whose 
lands  the  lumber  was  cut  had  by  law  a  ven- 
dor's privilege  on  tbe  same,  be  charging  them 
with  full  knowledge  of  the  fact  that  tbe  lum- 
ber sequestered  bad  never  been  paid  for,  and 
that  plaintiff,  from  whose  lands  tbe  lumber 
bad  been  cut  bad  a  veudor's  privilege  there- 
on. He  averred  that  intervener  and  John  A. 
Bruce,  vice  president  of  defendant  company, 
were  residents  of  Ohio.  He  denied  that  inter- 
vener had  suffered  any  damage  from  the  seq- 
uestra tloa.  He  prayed  that  tbe  tnterventloa 
be  dismissed,  that  the  sequestration  be  main- 
tained, and  that  he  have  Judgment  agahist 
the  intervener  and  the  surety  on  his  bond  and 
against  tbe  defendant  as  prayed  for,  and  tor 
full  and  general  relief.  Tbe  defendant  cor- 
poration filed  a  supplemental  and  amended 
answer.  In  which  it  averred  that  It  confirm- 
ed Its  original  general  denial,  and  specially 
averred  that  it  purchased  tbe  lumber  which 
had  been  seized  in  the  case  from  Carroll  and 
Hart;  that  it  bad  paid  for  tbe  same,  and 
then  sold  it  to  tbe  Intervener.  Assuming  tbe 
position  of  plaintiff  In  reconvention.  It  averred 
that  tbe  sequestration  which  had  been  issued 
was  wrongful,  unwarranted,  tortious,  and  ille- 
gal, and  tMt  it  had  been  damaged  by  the 
same  to  an  amount  of  $850,  It  prayed  that 
plalntifrs  demand  be  rejected,  and  that  It  re- 
cover Judgment  in  reconvention  for  the  sum 
of  $650.  The  district  court  rendered  Judg- 
ment in  favw  of  the  defendant  and  intervener 
and  against  the  plaintiff.  dlsBolTlng  tbe  kq- 
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nestratton  which  had  Issued  In  the  cause, 
and  decreeing  the  Interveaer,  8.  H.  Tafft,  to 
be  the  owner  of  the  lumber  seized  and  seques- 
tered, that  Interrener'B  claim  for  damages  be 
reserved,  and  that  plaintiff  pay  all  costs. 
Plaintiff  appealed  to  the  court  of  appals  for 
the  Fourth  ch>cult  from  the  judgment  against 
him  In  favor  of  the  defendant,  and  to  the 
supreme  court  from  the  Judgment  against  him 
in  favor  of  the  Intervener.  The  defendant 
company  moved  in  the  supreme  court  to 
amend  the  Judgment  by  either  granting  it  a 
Jndgmoit  for  damages  as  claimed  by  it  in 
its  supplemental  answer,  or  by  reserving  Its 
right  to  claim  such  damages  hereafter  by  an 
inde^Knd^t  suit 

Until  tbe  Issues  raised  between  the  plaintiff 
and  the  defendant  are  finally  determined  In 
the  court  of  appeals,  those  between  the  plain- 
tiff and  the  Intervener  must  rest  in  abeyance, 
for  plaintiff's  legal  Interest  in  inquiring  into 
the  relations  between  the  Cypress  Lumber 
Company  and  Samuel  H.  Tafft  la  dependent 
upon  bis  having  a  legal  personal  claim  against 
that  company  and  a  vendor's  privilege  upon 
the  lumbar  which  hat  been  sequestered.  He 
appears  In  tills  court  with  a  Judgment  adverse 
to  him  as  between  himself  and  the  defend- 
ant A  trial  In  this  court  with  that  Judgment 
standing  unreversed  would  have  necessarily 
to  be  affirmed.  The  amount  Involved  as  be- 
tween the  plaintiff  and  the  defendant  carried 
the  formes  appeal  to  that  court  We  think 
that  Justice  requires  that  we  should  stay  pro- 
ceedings In  this  branch  of  the  case  until  that 
now  before  the  court  of  appeals  should  be  dis- 
posed of.  since  an  affirmance  by  the  court  ot 
appeals  of  the  Judgment  of  the  district  court 
might  effectually  dispose  of  the  whole  mat- 
ter. 

For  the  reasons  assigned.  It  is  hereby  or- 
dered, adjudged,  and  decreed  that  an  adjudi- 
cation of  the  Issues  herehi  between  tbe  ^in- 
tiff  and  tbe  Intervener  be  postponed  until 
after  those  between  the  plaintiff  and  the  Cy- 
press Lumber  Company  have  bem  finally 
passed  upcm  in  the  court  of  appeals,  and  this 
court  are  further  advised  In  the  premises. 


(107  La.) 

STATE  V.  WILLIAMS.   (No.  14.430.) 
(Snpreme  Court  of  Louisiana.   May  26,  1002.) 

CRIMINAIi  LAW— COMMENTS  OP  PROSBCUTINO 
ATTORNEY— INDICTMENT— FAILURE  TO  SIGN 
—APPEAL— REVIEW— BILL  OP  EXCEPTIONS. 

1.  While  tbe  character  of  defendant  bad  not 
been  put  at  l8su«»  yet  he  bad  been  a  witness  in 
his  own  b^alf.  Comments  of  the  prosecutiug 
officer  are  not  cause  to  set  aside  tlie  verdict, 
even  thongli  they  may  rot  have  been  directly 
suggested  by  tbe  testimony.  The  closing  re- 
marks were  immaterial,  or  at  least  were  not 
pi-e  judicial. 

2.  The  oversiebt  of  the  district  attorney  lu 
not  signing  the  bill  of  indictment  was  not  fatal 
to  the  indictment. 

3.  It  is  settled  that  au  averment  that  the 
verdict  is  coDtrary  to  law  and  evidence  brings 
up  no  ground  for  review. 

4.  The  statement  oC  the  trial  Judge,  em- 
bodied in  the  bill  of  exceptions,  that  there  waa 


a  caae  pending  Id  which  the  defendant  at- 
tempted to  bribe  a  witness.  Is  accepted  as  cor- 
rect, in  tbe  absence  ot  testimony  on  the  avh- 
Ject 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court,  parish 
of  Union;  Robert  B.  Dawklns,  Judge. 

Dennis  Williams  was  convicted  of  bribing 
a  witness,'  and  appeals.  Affirmed. 

Ward  D.  Munholland,  for  appellant.  Wal- 
ter Oulon,  Atty.  QtSL,  and  Fred  F.  Preaus. 
Dist  Atty.  (Lewis  Onion,  of  counsel),  ftar  the 
State. 

BREAtJX,  J.  Att^ptlng  to  bribe  a  wit- 
ness was  the  crime  with  which  Dennis  Wil- 
liams was  charged.  Indicted,  tried,  found 
guilty,  and  sentenced  to  serve  one  year  at 
hard  labor  in  the  state  penitentiary.  Tbe 
case  is  before  us  on  bills  of  exceptions,  mo- 
tion for  new  trial,  and  motion  In  arrest. 

Taking  up  in  the  first  place  bill  of  excep- 
tions No.  1,  It  appears  fliat  defendant's  coun- 
sel timely  objected  to  the  words  of  tbe  district 
attorney  as  follows:  "I'll  tell  you,  gentlemoi 
of  the  Jury,  he  Is  a  bad  man  from  Bitter 
Creek,"— used  In  speakhig  of  the  defendant 
in  his  closing  argument  Oounsd  notlfled  the 
court  that  the  district  attorney  was  speaking 
out  of  the  record,  tai  using  sacb  language. 
Counsel  for  defendant  sets  forth  in  this  blU 
of  exceptions  that  dtfendanf s  character  had 
not  berai  put  at  Issue,  and  that  tbe  district  at- 
torney was  not  warranted  In  discussing  his 
character;  that  the  district  attorney  was  not 
stopped  by  the  court  and  no  attempt  was 
made  to  correct  the  effect  tMt  the  statement 
had  made  upon  tbe  Jury;  tbat  this  officer 
pi-oceeded  with  his  atsument,  and,  discussing 
defendant's  character,  said.  "Tbe  defendant  to 
bad  after  wmnen,"  althoii^h  the  only  evidence 
on  this  point  was  that  one  (a  married  man) 
whose  name  Is  given  In  the  bill  was  Jealous 
of  defendant  on  account  ot  this  party's  wife. 
Defendant.  It  seems,  was  a  witness  In  his  own 
behalf.  Counsel  recites  In  the  bill  of  excep- 
tions that  in  response  to  this  question  of  the 
district  attorney,  *'Yon  are  bad  afto"  women, 
are  youT'  the  defendant  said,  "I  don't  think 
I  am;'*  that  defendant's  counsel  a  second 
time  objected  because  tbe  question.  In  view 
of  the  fact,  was  not  one  which  the  district 
uitomey  had  the  right  to  propound,  In  view 
of  the  Issues.  Defendant  (Charges  tbat  this 
was  error  prejudicial  to  him  In  his  defense. 
The  trial  Judge's  narrative  In  the  bill  of  ex- 
ceptions shows  that  tbe  defendant  testified 
as  a  witness  In  his  own  behalf,  and  on  cross- 
examination  the  credibility  of  the  witnesa 
waa  sought  to  be  attacked  Inferentlally  by  ref- 
erence to  the  testimony  which  he  had  already 
given  In  his  own  bdbalf. 

The  first  remark  of  the  district  attorney, 
the  district  Judge,  at  the  time,  thought  was 
made  as  an  effort  at  humor.  The  court  did  not 
thhik  that  It  bad  any  undne  Influence  on  the 
Jury,  or  that  It  created  any  prejudice  against 
the  defendant  The  JU17  was  composed  of 
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Intelligent  men,  who  were  Instructed  1^  the 
court  not  to  give  any  weight  to  coungel'B 
statement  net  borne  oat  by  the  eTideuce.  It 
mnst  be  borne  In  miod  tbat  the  witness  had 
testified,  and  that  his  testtanfmy  did  not  war- 
rant the  conclusion  that  defeodant  bad  al- 
ways conducted  himself  as  a  peaceable  and 
law-abiding  man.  Three  bills  of  Indictment, 
admitted  In  erldence  at  his  Instance,  without 
restriction,  go  far  toward  showing  that  he 
had  no  TM7  serious  cause  of  complaint  when 
be  was  referred  to  as  before  mentioned.  It  Is 
true  tbat  the  attorney  for  the  state  should 
not  seek  to  assail  the  character  of  an  ac- 
cused whose  character  la  not  at  Issue,  but 
reason  and  authority,  we  think,  warrant  the 
conrt  not  to  set  aside  the  verdict  unless  It 
clearly  appears  tbat  the  Jury  was  Influenced 
by  the  language  of  the  prosecuting  officer, 
subject  to  criticism.  It  may  be,  yet  not  afford- 
ing ground  sufficient  to  set  aside  the  verdict. 
State  T.  Procella,  105  La.  618,  29  South.  967; 
State  T.  Mack,  45  La.  Ann.  1165,  U  South. 
141. 

With  reference  to  the  second  remark  of  the 
district  attorney,  made  in  the  course  of  his 
argument,  objected  to  by  defendant,  the  trial 
Judge  Is  equally  as  positive  that  It  did  not 
prejudice  the  cause  of  the  accused.  The  re- 
mark was  scarcely  germane  to  the  subject, 
and  should  not,  perhaps,  hare  been  made. 
We  have  conceived  no  reason  to  disagree  with 
the  district  Judge  In  regard  to  Its  not  having 
been  detrimental  to  the  defense.  "Wh^e 
snch  statements,  though  of  matters  not  in  evi- 
dence, and  hence  improperly  made,  are  im- 
material, or  at  least  not  prejudicial,  they  will 
affwd  no  ground  tor  a  new  trial."  2  Thomp. 
Trials,  p.  747. 

In  the  next  bill  of  exertions,  in  the  order 
In  wblch  they  were  taken,  numbered  2,  de- 
fendant, it  appears,  objected  on  the  ground 
that  the  verdict  Is  contrary  to  the  law  and 
the  evldraice.  This  ground,  it  has  long  since 
been  settled,  is  not  of  itself  reviewable  on 
appeal.  The  other  ground  set  forth  In  the 
bill,  regarding  the  remarks  of  the  district 
attorney  In  his  closing  argument,  is  only  a 
repetition  of  the  grounds  heretofore  decided, 
in  passing  upon  grounds  urged  In  bill  number 
one.  The  next  ground  is  equally  untenable 
on  appeal  (tbat  Is,  the  alleged  discovery  of 
new  evidence),  In  view  of  the  fact  that  If 
the  evidence  is  true,  aa  alleged.  It  goes  to 
impeach  the  testimony  of  wltneaaea  who  have 
testified  in  the  case. 

In  his  motion  In  arrest  of  Judgment,  de- 
fendant alleged  "that  the  district  attorney  had 
not  signed  the  bill  of  Indictment;  also  that 
the  Indictment  charges,  substantially,  that  de- 
fendant did  on  the  30th  of  November,  1901, 

attempt  to  bribe  a  witness  named  ;  tbat 

defendant  shows  that  the  foundation  of  the 
dutrge  of  attempting  to  bribe  was  set  forth 
in  the  Indictment  to  be  in  a  case  pending; 
tbat  the  burden  of  proof  was  upon  the  state, 
and  the  state  faQed  to  prove  the  most  ma- 
ietial  part  of  the  charge.— tbat  a  case  was 


pending  at  the  time  that  the  oCTenie  was  al- 
leged to  have  been  committed."  With  refer- 
ence to  the  district  attorney's  oversight  In  not 
signing  tbp  Indictment,  we  find  a  ready  an- 
swer in  the  fact  that  the  authorities  have 
long  since  settled  that  this  is  not  fatal  to  tbe 
Indictment.  As  relates  to  the  fact  asserted 
by  defendant  as  set  forth  In  the  bill  of  ex- 
ception from  which  we  have  before  quoted, 
we  are  Informed  by  the  statement  of  tbe  trial 
Judge  embodied  In  tbe  bill  that  the  evidence 
shows  that  a  criminal  case  was  pending 
against  defendant,  In  the  conrt  over  which  he 
presided,  on  the  23d  day  of  November,  1901, 
and  that  on  that  day  the  defendant  attempted 
to  bribe  the  witness  Letbro  Jackstm.  It  ap- 
pears from  this  statement  that  when  the  crime 
was  shown  to  have  taken  place  a  criminal 
case  was  pending. 

Our  review  of  the  different  grounds  has  not 
resulted  to  our  finding  such  error  as  would 
Justify  us  in  setting  aside  the  verdict  sen- 
tence, and  judgment  of  the  conrt  It  is  there- 
fore ordered,  adjndged,  and  decreed,  for  rea- 
sons assigned,  that  the  verdict,  sentence,  and 
Jndgmrat  appealed  from  are  afflnned. 


(107  La.) 

TEXAS  &  P.  RY.  CO.  v.  WILSON  et  al. 

(No.  14,869.) 
(Supreme  Coni-t  of  LouisEaoa.   May  26.  1902.) 

BXPROPRIATION—DAHAOBS— QUESTION  FOR 
JURY— APPDAL. 

Wber^  In  an  expi'tqtriatlon  proceedlBg,  it 
Is  manifest  that  the  amount  allowed  is  either 
InaufBcient  or  excessive,  it  will  be  iucreased 
or  reduced,  as  the  case  may  be.  But  as  the 
questions  of  value  and  of  damoge  are  required 
by  law  to  be  sabmitted  to  a  jury  composed  of 
citizens  having  peculiar  knowledee  of  the  sub- 
ject the  conclusion  reached  by  them  ought  not 
to  be  disturbed,  save  in  a  perfectly  plain  case. 
(SyliabuB  by  the  Court) 

Appeal  from  Judicial  district  court  pariah 
of  Ked  River;  Charles  V.  Porter,  Judge. 

Action  by  the  Texas  &  Pacific  Railway 
Company  against  T.  J.  Wilson  and  J.  J. 
O'Belrne.  Judgment  for  defendants,  and 
plaintiff  apprals.  Affirmed. 

Wise  &  H«ndon  and  Wilkinson  &  Garter, 
for  appelant   Alexander  ft  Wilkinson,  for 

app^lees. 

MONROB,  J.  The  plaintiff,  claiming  un- 
der tbe  authority  of  certain  acts  of  incorpo- 
ration passed  by  the  congress  of  the  United 
States  and  by  tbe  general  assembly  of  Louis- 
iana, and  of  tbe  general  laws  of  Louisiana, 
alleges  tbat  It  Is  engaged  In  building  a 
branch  railroad  from  or  near  Natchitoches 
to  or  near  Shreveport  and  that  it  is  neces- 
sary for  that  puri>ose  to  expropriate  a  right 
of  way  through  certain  lands  owned  by  the 
defaidants  in  the  parish  of  Red  River,  which 
are  described  in  tbe  petition;  and  It  prays 
that  after  the  necessary  proceedings,  there 
be  Judgment  accordingly.  Tbe  defendants, 
after  a  general  denial  and  admission  of  own- 
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osblpr  uuTO  fhat  ttM  lanA  unght  to  be 
»xpn>priiU»d  -win  amount  to  10  acres,  and 
that  It  la  worth  flOO  per  acre;  that  tbe 
proposed  road  will  cat  off  from  the  main 
body  6  other  acres,  of  a  Ufce  Talne^  and  ren- 
der the  same  usdeas;  flut  It  vlll  bisect 
their  plantation  diagonally,  and  render  nec- 
essary a  readjustment  of  tiie  roads,  ditches, 
and  cuts,  thereby  Infllctins  Injury  to  the  ex* 
tent  of  $500;  that  It  will  render  access  to 
the  different  parts  ot  the.  plantation  Incon- 
renlwt,  thereby  Inflicting  Injury  to  the  ex- 
tent of  9600;  that  It  wlU  Injure  tbe  drain- 
age and  necessltato  the  cutting  of  other  and 
larger  drains.  lUTolTlng  damage  to  the  ex- 
tott  of  $800  or  more;  that  It  will  demoralize 
the  labor  and  afford  means  of  access  to 
tramps,  etc.,  Inflicting  a  furthor  danu^e  of 
fSOO;  and  tbat  the  defendants  will  suffer 
loss  to  the  taOeBA  of  fOOO  by  reason  of  tem- 
ponuy  InconTenlenee  and  annoyance  resul^ 
big  from  the  work  of  construction.  They 
therefore  pray  that  the  plaintiff's  demand  be 
rejected,  or,  in  the  event  of  the  rendition 
of  a  Judgment  of  expropriation,  that  they 
be  awarded  94,300^  as  the  ralne  of  tbe  prop- 
erty to  be  takm.  and  of  the  damage  to  be 
sustained.  A  Jury  of  freeholders  of  tbe 
vicinage  found  a  verdict  expropriating  the 
land  described  In  tbe  peUtioo,  and  allowing 
the  defendants  $50  per  acre  therefor,,  to- 
getha  with  $250  as  damages,  and  their  ver- 
dict was  made  the  Judgment  of  the  court 
The  plaintiff  has  appealed,  and  the  dtf  end- 
ants  have  answered,  praying  for  an  Increase 
In  the  amount  allowed,  but  have  since  aban- 
doned their  demand,  and  now  content  them- 
srtves  witb  asking  tbat  the  Judgment  ap- 
pealed from  be  afBrmed. 

The  right  of  the  plaintiff  to  expropriate 
and  the  necessity  for  exinoprlatlCHi  were  not 
seriously  dteputed  In  the  district  court,  and 
are  not  disputed  here;  the  only  point  of 
dlffenmce  between  tbe  Utlganto  btibig  as  to 
the  value  of  the  land  and  the  question  of 
damages.  The  two  defendante  testify  that 
the  land  Is  worth  $100  an  acre.  One  wit- 
ness sworn  fai  their  bdialf  testifies  that  It 
is  worth  from  $40  to  $60,  and  two  other 
witnesses,  tbat  It  Is  worth  $50  an  acre. 
And  this  testimony  is  supported  by  others 
to  the  effect  tbat  the  rental  value  of  the 
land  Is  from  $6  te  $6  an  acre.  Upon  the 
other  hand.  It  appears  that  the  purchase 
price  of  the  plantetlon  of  which  tbe  land 
In  question  forms  a  part,  and  which  has 
recently  been  acquired,  was  $10,000;  that 
the  plantetlon  contelns  about  400  acres,  of 
which,  say,  225  acres  are  cleared,  and  the 
rest  timbered;  and  that  the  timbered  land 
is  wwth  from  $10  to  $15  an  acre,— from 
which  it  follows  that,  for  the  purposes  of 
the  purchase,  the  open  land  was  valued  at, 
say,  $32  or  $37  an  acre,  as  we  adopt  the 
tme  or  tbe  other  of  the  figures  given  as  the 
value  of  tbe  timbered  land.  And  there  are 
seven  or  eigbt  witnesses  sworn  on  behalf 
of  tbe  plaintiff  who  give  testimony  tending 


to  show  tbat  It  Is  worth  from  $25  to  fB&- 
an  acre.  This  testimony  cannot  be  said, 
irawever,  to  Justify  the  belief  t3iat  a  few 
acres  can  be  bought  at  the  same  rate  aa  a 
large  tract  In  fact,  one  of  tiie  dtfendants* 
wltoesses,  who  owns,  or  Is  part  owno-  in. 
14,000  ACTCB  to  that  secUon,  vrtillst  express- 
ing his  willingness  to  sdl  tiie  whole  at  $80 
an  acre,  says  that  he  does  not  care  to  sell 
a  small  quantity  at  all,  from  which  It  may 
be  tof  erred  that  he  would  not  consider  $60 
an  acre  too  mndh  to  ask  for  any  particular 
10  acres  of  the  open  land  that  a  bidder 
might  want  to  buy.  It  la  also  to  be  token 
Into  considuatlMi  that  whilst  the  wftoesses 
for  the  plaintiff  are  to  the  majority*  and 
appraise  the  land  In  question  Knnewhat  low- 
er than  the  witnesses  for  the  defendasts. 
the  case  vras  tried  br  &  Svrj  of  experts, 
the  weight  of  whose  verdict  la  to  be  added 
to  the  testimony  of  tbe  def  endaato'  witness- 
es. It  Is,  no  douM,  true  tbat  wbne^  to  a 
case  such  as  this,  It  Is  manifest  that  the 
amount  allowed  Is  either  insufficient  or  ex- 
cessive^ It  vriH  be  tocreased  or  reduced  as 
the  case  may  be.   Steamship  Oo.  t.  Barton, 

61  La.  Ann.  1S88,  20-  Bontlu  271;  Texas  & 
P.  Ry.  Go.  V.  Sonthon  Development  Co., 

62  La.  Ann.  585,  27  South.  101;  Abney  v. 
Railway  Co.,  105  La.  446,  29  Soutti.  800. 
But  as  tbe  questions  of  value  and  of  dam- 
age are  required  by  lav  to  be  submitted 
to  a  Jury  composed  at  dttems  having  pecu- 
liar knowledge  of  the  subject,  the  omcln- 
Blons  reached  by  them  ought  not  to  be  dis- 
turbed, save  In  a  perfectly  pldn  otse.  Post- 
al TeL  Cable  Co.  t.  IxmlsvlUe,  N.  O.  ft  T.  R. 
Go..  43  La.  Ann.  522,  9  South,  110;  Ball- 
road  Co.  V.  Babasse.  44  La.  Ann.  178,  10 
South.  708;  Baibnad  Oa  T.  McNedy.  47 
La.  Ann.  1208,  17  South.  788;  Ballroad  Co 
V.  Horere,  48  La.  Ann.  1278,  20  South.  733; 
Postal  Tel.  Gable  Go.  of  Louisiana  ▼.  Mor- 
gan's Louisiana,  ft  T.  B.  R.  ft  8.  S.  Go.,  ^ 
La.  Ann.  B8.  21  South.  188;  Balbnad  Oo.  v. 
8mIQi*B  Heln,  51  La.  Ann.  1070.  26  Bontii. 
955.  And  we  are  not  pr^ared  to  say  tliut 
the  case  now  before  us  Is  of  that  class. 

The  Jnc^cment  appealed  from  Is  thcnfiine 
affirmed. 

(107  La.) 

STATE  ex  tel.  BENEDICT  t.  SOUTHERN 
MINERAL  &  LAND  IMP.  00.  et  si. 

(No.  14,154.) 

(Supreme  Court  of  Iioaisiana.  May  12,  1902.) 

BCANDAHUS-VBRIFICATION  —  00RPORATX(H<8— 
LOSS  OF  STOCK  CERTIFICATE— 18- 
SUR  OF  NEW  STOCK. 

1.  The  Stock  waa  owned  by  the  rriator.  He- 
advertised  the  loss  of  his  certificate  of  stock. 

2.  The  oath  for  a  mandamus  taken  by  the 
attorney  to  compel  the  corporatiou  to  trans- 
fer on  the  books  of  tbe  company  tbe  origiD.iI 
shares  of  Btock  and  to  delim  certificates  in 
hta  name  was  prima  fade  legal  and  safflcient. 

{larticniarly  in  the  absence  of  all  objection  to 
t  In  the  court  of  the  first  instance.  Hie  ob- 
jection was  only  raised  arguendo  on  appeal. 
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3.  The  loss  of  the  eert!flcatM  of  itoek  was 
Rofflcieutly  ghown  to  enable  ttie  lelator  to  ob> 
tain  certificates  of  stock. 

4.  More  thau  10  years  hare  elapsed  since  re- 
lator became  the  owner.  No  one  has  laid 
claim  to  the  lost  certlQcntes.  and  third  persons 
can  lar  no  elafaii  to  the  stock  after  these 
manr  yean  of  ailoico  and  inaction.  Parker 
T.  iDsorance  Co^,  8  Soath.  618,  42  La.  Ann. 
1172, 

(SjrUftbos  bj  the  Coart.) 

Appeal  from  clrll  district  court,  pariah  of 
Orleans;  Fred  D.  King,  Judge. 

Application  by  the  state,  on  the  relation 
of  William  8.  Benedict,  for  writ  of  mandamos 
against  the  Southern  Mineral  &  Land  Im- 
proTement  Company  and  others.  Judgment 
for  plaintiff,  and  defendant!  appeal.  Af- 
firmed. 

Camffl  ft  Camdl.  for  appcflauts.  Benjamin 
Ory,  for  appellee. 

BBEAUX.  J.  Two  hundred  and  fifty 
shares  of  the  capital  stock  of  the  Southern 
Mineral  &  I<and  ImprovemoDt  C!ompany,  rai- 
ned at  about  f20,000,  are  claimed  by  the  re- 
lator as  owner,  be  having  bought  them  on 
February  8,  1891,  at  a  bankruptcy  sale  of 
the  property  of  Mr.  John  B.  Lallande,  to 
whom  these  shares  had  been  Issued  by  the 
company.  The  procfia  verbal  of  the  auc- 
tioneer by  wbora  the  property  was  sold  at 
public  auction  shows  that  250  shares  of  the 
Sootbem  Mineral  &  Land  Improvement  Com- 
pany, represented  by  two  cerUflcates  of 
shares,  were  adjudicated  to  relator.  The 
sale  was  made  In  accordance  with  an  order 
obtained  by  the  syndic  of  Mr.  Lallande's  es- 
tate In  due  time,  and  directing  tbe  auctioneer 
to  B^l  certain  assets  surrendered,  among 
which  was  tbe  stock  In  question,  secre- 
tary of  the  company,  by  bis  testimony,  shows 
that  certificates  were  Issued  to  Mr.  Lallande 
for  this  stock  as  per  his  receipt  In  the  posses- 
sion of  this  officer  of  the  company.  He  said 
be  did  not  know  what  had  become  of  tbe 
certificates,  but  recalled  that  the  syndic  said 
to  him  at  the  time  that  these  certificates  were 
In  his  bands  as  assignee.  In  1001— L  e., 
about  10  years  after  tbe  stock  had  been  Is- 
sued— tbe  relator  gave  notice,  as  required,  in 
one  of  the  local  new^pera,  of  the  loss  of 
these  certificates.  It  Is  well  settied  that  man- 
damus will  issue  to  compel  the  corporation 
to  Issue  certlflcatea  to  the  owner.  This  was 
not  denied,  but  It  was,  in  tbe  first  place,  con- 
tended by  respondent  that  the  mandamus 
should  not  be  made  peremptory  because  the 
petition  was  sworn  to  by  the  attorney  for 
tbe  relator,  and  not  by  the  relate  In  person. 
Having  gone  to  trial  on  the  merits,  It  was  too 
late  to  urge  that  objection  on  appeal.  Be- 
sides, a  presumption  arises  In  favor  of  the  oath 
either  that  tbe  principal  was  absent  or  for 
other  good  reason  was  unable  to  take  the 
oath,  and  that  the  attorney  liad  needful  au- 
thority. Tbe  principal  is  bound  by  the  net 
of  his  agent.  It  was  not  a  matter  of  great 
concern,  under  the  circumstances  here,  wheth- 


er tbe  oath  was  taken  by  the  principal  or  the 
agent  To  all  Intents  and  purposes  It  was  as 
If  tbe  oath  had  been  taken  by  the  principal. 
"Qui  faclt  per  allum,  facit  per  se,"  is  an  ap- 
plying maxim. 

Another  objection  of  the  respondent  Is  that 
tbe  loss  was  not  shown.  The  respondent  ad- 
mits that  which  Is  undeniable,— that  notice  of 
loss  was  advertised,— but  It  chooses  to  object 
because  tbe  testimony,  as  It  suggests,  does  not 
give  the  particulars  of  the  loss.  We  do  not 
think  that  there  was  necessity,  after  these 
many  years  since  the  loss,  to  prove  how  It 
happened  that  they  are  lost.  There  Is  ample 
testimony  showing  tbat  Mr.  Lallande  hnd  not 
parted  with  his  stock  when  It  became  part 
of  tbe  assets  of  bis  Insolvency,  and  there  Is 
ample  written  evidence  showing  that  the  re- 
lator became  its  owner,  that  the  two  certifi- 
cates were  adjudicated  to  him  at  public  auc- 
tion of  the  bankrupt  estate  of  Lallande. 
Manifestly,  be  Is  entitled  to  the  certificates, 
and.  as  they  are  lost,  he  is  entitled  to  dupli- 
cates showing  that  he  Is  the  owner,  and  rec^ 
ognlzed  by  the  company  as  the  owner.  There 
Is  t^very  reason  to  bold  that  these  certificates 
are  lost,  but  even  If  tbey  have  fallen  Into 
the  bands  of  othen  as  a  principle  of  com- 
merce, it  can  well  be  laid  down  that  one 
who  remains  quiescent  these  many  years 
could  not  be  heard  to  claim  shares  tbat  are 
held  by  a  transferee  In  good  Atith.  Fried- 
lander  r.  Slaughter  House  *y>.,  SI  La.  Ann. 
623.  It  will  be  borne  In  mind  that  these 
c^tlQcates  were  made  not  negotiable,  and 
therefore  third  persons  have  not  acquired 
rights  which  tbey  can  set  up  at  this  time. 
Parker  v.  Insurance  Co.,  ^  La.  Ann.  1172,  8 
South.  618.  The  respondent  Is  not  to  be  ad- 
vantaged one  way  or  the  other.  In  this  in- 
stance it  Is  only  concerned  in  Issuing  dupli- 
cate certificates  to  the  true  owner.  The  evi- 
dence shows  tbat  relator  Is  the'  own«-,  and 
tiierefore  tbey  can  with  safety,  as  rdates  to 
this  relator,  be  tssoed  to  tbe  relator. 

It  Is  ttiertfOTe  ordered,  adjudged,  and  de- 
creed tbat  the  Jodgment  of  the  district  court 
making  tbe  alternative  writ  of  mandamus 
peremptory  and  ordertaif  the  Southern  Min- 
eral ft  Land  Company  of  New  Orleans,  La., 
to  transfer  on  tbe  books  of  the  company  the 
original  shares  of  stock  originally  standhig  In 
tbe  name  of  Jobn  B.  Lallande  as  represented 
by  certificate  No.  7,  for  6  shares,  and  cer- 
tificate No.  29,  for  S&46  shares,  and  to  Issue 
and  driver  to  W.  ^  Benedict  new  certificates 
In  his  name  Ux  aald  shares,  Is  af&rmed. 

Ttw  Ghl^  Justice  Is  recused. 


a07  Ls.) 
STATB  T.  BONIER.   (No.  14,409.) 
(Supreme  Onrt  of  Louisiana.   May  12,  1902.) 

A83AVLT  WITH  INTENT  TO  KILL-IN  DICTMBNT. 
1.  Act  No.  44  of  1800;  when  reasonably  hi- 

terpreted,  is  not  obno.xious  to  the  objection 
that  it  denounces  as  a  crime  an  act  which 
might  be  consistent  witli  inuocence. 
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2.  It  Is  a  rnle  of  nnWersal  application  that 
when  a  statute  creates  an  offense,  and  sets  out 
the  facta  which  coiistitate  tt,  the  offense  ma; 
be  mifllcientl7  charged  in  the  tensuage  of  the 
statute. 

8.  lu  order  to  justify  the  courts  in  hol^nc 
a  statute  to  be  void,  it  must  be  all  eyed  and 

plroTed  that  it  is  uncousUtatlonal. 
(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  Calcasieu;  Edmund  Denis  Miller,  Judge. 

PoUte  Sonler  was  couTlcted  of  assault  with 
latent  to  kill,  and  appeals.  Affirmed. 

Daniel  B.  (Sorham  and  Sompayrac  & 
Toomer.  fOr  appellant  Walter  Ooltm,  Atty. 
Geo.,  and  Joseph  Moore,  Dlst  Atty.  (Lewis 
Oulon,  oC  counsel),  for  the  State. 

MOXROB,  J.  The  d^eodant  appeals  from 
a  conviction  and  sentence  under  an  Indictment 
which  charges  that  "he  did,  with  a  danger- 
ous weapon,  to  wit,  a  knUe,  strike,  thtmt, 
cut.  and  stab  one  Scdoman  Botley,  wltb  Intent 
hbii,  the  said  Solcunan  Botley,  then  and  there, 
to  klU  and  day.  contraty  to  the  form  of  the 
statute  of  the  state  of  Lonlslana,"  etc  He 
relies  upmi  a  motton  In  arrest  of  Judgment, 
In  which  it  Is  alleged  that  the  hidlctmait 
"describes  do  offense  known  to  the  law,  or 
punishable  undw  any  of  the  statotes  of  the 
state  of  Loulskuu;  •  •  *  Oiat  It  is  not 
charged  that  said  act  or  Intent  were  either 
wlUfnl,  fdonlous.  or  even  unlawful,  hence  do 
offense  Is  charged."  The  Indictment  was 
framed  hi  conformity  to  section  1  of  Act  No. 
44  of  1890,  which  reads:  "That  whoever 
shall  shoot,  stab,  cot,  strike,  or  Oirost  any 
person  with  a  dangerous  wespon,  ^th  Intent 
to  klU,  shall  be  deemed  guilty  of  a  crime, 
and,  on  conviction  thereof,  shall  suffer  Imprla- 
onment,  with  or  without  hard  labor,  for  not 
more  than  three  years."  The  learned  counsel 
for  the  defendant  say  hi  th^r  brief  tiiat  It 
was  not  charged  that  the  Intent  was  willful, 
felonious,  or  even  onlawful.  and  non  constat 
but  that  tbe  aixused  mlfht  have  acted  In 
self-defense,  or  to  prevent  Ae  perpetration  of 
a  felony.  In  the  case  of  State  v.  Bolden.  107 
La.  110^  81  South.  803.  It  was  said  of  this 
argument  "It  has  been  agahi  and  again  an- 
swered," and  this  court  quoted  with  approval 
the  following  language  from  the  opinion  of 
the  supreme  court  of  the  United  States  In 
IT.  S.  V.  Khrby,  7  Wall.  482,  19  L.  Ed.  27S, 
to  wll:  "The  common  sense  of  man  approvea 
the  judgment  mentioned  Puffendorf,— that 
the  Bcdognlan  law,  which  enacted  that  who- 
soever drew  blood  In  the  streets  should  be 
punished  with  the  utmost  severity,  did  not 
extend  to  a  surgeon  who  opened  the  vein  of 
a  person  who  fdl  down  In  the  street  hi  a  fit. 
The  same  common  seuse  accepts  the  ruling 
cited  by  Plowden,  that  the  statute  of  1  Edw. 
II,  which  enacta  that  a  prisoner  who  breaks 
prison  shall  be  guilty  of  fdony.  does  not 
extend  to  a  prisoner  who  breaks  out  when  the 
prison  Is  on  fire,  for  he  is  not  to  be  hanged 
because  he  would  not  stay  to  be  burnt"  And 
It  was        that  the  statute  under  considera- 


tion, when  reasiuiably  Interpreted,  Is  not  ob- 
noxious to  the  Ejection  urged.  We  adhae 
to  the  views  thus  exjveesed.  Beyond  this,  It 
will  be  obstfved  lhat  tiie  Indictment  In  the 
Instant  case  was  framed  hi  the  language  of 
the  statute;  and  "whUe  It  is  essoitlat  that 
all  the  facts  constituting  an  offense  must  be 
BO  stated  as  to  bring  the  defendant  precisely 
within  the  law.  It  is  a  rule  of  universal  ap- 
plication that  when  a  statute  creates  an  of* 
fense,  and  sets  out  tiie  facts  which  constitute 
It,  the  offense  may  be  sufficiently  charged  In 
the  language  of  the  statute."  10  Enc.  PL  & 
Prac.  p.  483.  In  order,  therefore,  to  justify 
us  In  holding  the  act  now  under  ccmslderation 
to  be  Toid.  It  would  be  necessary  to  allege 
and  show  that  It  Is  unconstitutional,  which 
has  not  been  done. 
Judgment  affirmed. 


(107  La.) 

MURRELL,  Sheriff,  v.  BOKENPOHR,  (No. 
14,208.)! 

(Supreme  Court  of  trf)uiBiana.    Marob  3, 
1902.) 

UCBN8ES-8KPARATB  PLACES  OP  BUSINESS. 

1.  One  who  carries  on  transactions  at  a 
brauch  establishment  separate  and  distinct 

from  hia  home  mercantile  enterprise.  Is  con- 
ducting two  places  of  business,  within  tiie  In- 
tendment of  the  revenue  law. 

2.  A  license  Is  required  from  both  the  prin- 
dpal  and  branch  establishments  when  separate 
busioess  is  conducted  at  each. 

3.  It  being  the  law  that  cue  who  conducts  a 
wholesale  and  retail  business  owes  both  a  re- 
tail and  wholesale  license,  it  follows  that  one 
having  more  than  one  place  of  bmdness  owes 
a  license  on  each. 

(Syllabus  by  the  Court) 

Appeal  from  Seventh  Justice^  court,  par- 
ish of  Acadia. 

Prosecution  by  Joseph  L.  Hnrrell.  sheriff 
and  ex  officio  tax  collector.  Acadia  parish. 
La.,  c^alust  Jac  Bokenfohr,  to  show  cause 
why  ne  did  not  pay  a  license.  Judgment  for 
plaintiff,  aud  defendant  appeals.  Affirmed. 

Joseph  G.  Medlenka,  for  appellant  J.  E. 
Barry,  for  appellee. 

BREAUX,  J.  Plaintiff  proceeded  by  rule 
against  the  defendant  to  require  blm  to  show 
cause  why  he  should  not  pay  a  license  of 
$50.  The  case  comes  before  us  on  an  agreed 
statement  of  facts,  setting  forth  that  de- 
fendant Is  a  wholesale  merchant  doing  busi- 
ness In  the  city  of  New  Orleans,  where  be 
pays  his  license  tax;  that  In  January.  lOUl, 
be  opened  a  store  or  depot  In  Crowley,  and 
runs  a  wagon  In  that  town;  that  the  busi- 
ness in  Crowley  is  conducted  through  the 
office  In  New  Orleans,  where  all  orders  are 
sent  and  accounts  kept,  and  where  accounts 
are  rendered.  All  collections  made  In  Crow- 
ley are  remitted  to  the  store  In  New  Orleans. 
Goods  are  shipped  to  .the  Crowley  house, 
where  they  are  kept  and  delivered  to  the 
Crowley  retail  customers  aa  orders  are  re- 

1  Reheulns  denied  Hay  M.  UOL 
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celved.  The  agreed  statement  further  shows 
thnt  the  goods  sold  through  this  house 
amount  per  annum  to  not  less  than  $25,000. 
Defendant  admitted  that  he  paid  a  license 
tax  to  Crowley  for  the  year  1901  as  a  whole- 
sale merchant,  and  adds  that  It  was  paid 
under  protest,  and  after  the  authorities  had 
threatened  to  bring  suit.  He  also  admitted 
in  this  statement  that  demand  for  the 
amount  claimed  here  was  made  prior  to  the 
institution  of  this  suit  by  the  sherlfF  and  ex 
officio  tax  collector  In  behalf  of  the  state, 
betns  the  amount  claimed  from  him  as  a 
wholesale  dealer  In  Crowley  for  the  year 
1901.  Defendant's  contention  Is  that  this 
license  tax  would  be  a  second  tax  on  business 
upon  which  he  had  already  paid  his  license 
tax  in  New  Orleans.  He  pleads  the  uncon- 
stitutionality and  Ulegatlty  of  the  law  upon 
which  the  claim  Is  based.  PlaintUC  urges 
that  this  license  Is  due,  and  that  defendant's 
busineea  falls  within  the  provision  of  sec- 
tion 30  of  Act  No.  171  of  1S98  imposing  a 
separate  license  upon  each  place  of  busl- 
ucss,  while  defendant  seeks  to  m«et  this  con- 
tention of  plalntlCf  by  urging  that  there  must 
be  something  else  besides  the  mere  housing 
of  goods,  and  the  delivery  to  and  from  the 
place  of  storage,  to  bring  it  under  the  head 
of  business  subject  to  a  license. 

We  understand  that  the  business  subject 
to  license  tax  Is  a  commercial  enterprise; 
that  It  is  a  business  for  profit  Defendant 
has  a  "distributing  depot  or  store,"  as  shown 
by  the  fects  of  record,  and  "the  business  of 
the  Crowley  establishment  Is  conducted 
through  the  New  Orleans  office."  (Italics 
ours.)  Defendant  would  be  pleased  to  have 
the  business  considered  as  conducted  exclu- 
siTely  at  his  commercial  entei-prlse  in  New 
Orleans.  We  do  not  think  that  this  view  Is 
sustained  by  the  statemrat  of  facts,  for  the 
simple  reason  that,  while  it  does  appear  that 
the  goods  to  be  sold  are  sent  in  accordance 
with  orders  forwarded  from  the  Crowley  es- 
tablishment to  the  office  of  defendant  In  New 
Orleans,  it  does  not  appear  that  the  ship- 
ments are  made  as  each  order  for  goods 
bought  b  forwarded  to  be  filled.  "Goods  are 
shipped  to  the  Crowley  establishments  In 
lai^c  lots  and  by  car  loads,"  says  the  state- 
ment of  facts  admitted,  upon  ordm,  as  we 
take  It,  sent  forward  and  filled  to  meet  the 
demands  of  defendant's  trade.  This  busi- 
ness, we  conclude,  requires  men  to  deal  with 
one  another  on  a  considerable  scale.  The 
giiods  are  shipped  on  orders  received  from 
tlie  branch  establishment.  In  the  second 
place  they  are  "kept  there,"  the  evidence 
discloses,  and  "distributed  and  delivered  to 
Crowley  retail  trade  from  there  as  orders 
are  received."  The  conclusion  Is  Inevitable 
that  he  sells  to  all  comers.  The  practical 
c-fTect  of  this  is  to  localize  the  business,  and 
to  get  a  profit  from  another  branch  of  In- 
d.istry,  distinct  and  separate  from  the  home 
office  of  defendant's  business.  It  is  a  busi- 
ness for  profit  to  be  gained  at  Crowl^ 
82  So.— 12 


through  defendant's  business,  and  not  the 
mere  consignment  of  goods  to  be  delivered 
to  a  buyer  or  buyers  at  a  private  warehouse, 
—a  case  not  before  us  for  consideration.  It 
Is  not  the  sending  of  an  occasional  d^rery 
of  goods,  but  a  continuous  business.  This 
court  said  that  one  who  conducts  a  wholesale 
and  retail  business  owes  both  a  license  on 
the  wholesale  and  on  the  retail  business. 
City  of  New  Orleans  v.  Koen,  38  La.  Ann. 
828.  From  this  It  may  well  be  Infnred  tj)ni' 
two  separate  wbolesale  places  of  business, 
respectively,  owe  a  license.  Each  business 
establishment  owes  a  tax.  State  v.  Holmes, 
28  La.  Ann.  768,  26  Am.  Rep.  110.  A  mer- 
chant carrying  on  two  storra  owes  a  license 
on  each.  Walters  r.  Duke,  81  La.  Ann.  668. 
Defendant  carries  on  a  separate  business. 
The  law  clearly  requires  a  license  from  each 
business.  One  who  owns  two  places  of  busi- 
ness. In  the  theory  of  the  law.  Is  supposed 
to  receive  more  protection  than  the  one  who 
owns  only  one  business  house.  Without  the 
protection  the  taxes  secure,  he  would  not 
have  two, — not  even  one.  This,  it  Is  true,  is 
no  reason  to  condemn  the  mere  act  of  deliv- 
ering packages  through  agents  subject  to 
taxation,  if  it  be  not  a  business,  within  the 
law's  intendment  Defendant's  enterprise, 
as  a  branch  of  his  store  in  New  Orleans,  Is 
a  business,  as  It  consists  In  continuous  sales 
and  delivery  of  merchandise  at  the  branch 
store. 

Tlie  law  and  the  evidence  being  in  faTor 
of  plaintiff,  the  Judgment  is  affirmed. 


a07  La.) 

THOMPSON  T.  NEW  ORLEANS  &  O.  B. 

CO.    (No.  14,045.)! 

(Supreme  Coui-t  of  Loulsiaua.   April  14,  1902.) 

INJURY  TO  BMPLOTfi-CONTRIBUTORT  NXQLI- 
OENCE— ASSUMPTION  OP  RISK. 

1.  There  was  great  d&ngex  of  accident  in 
carrying  on  the  work  of  reconetnictlon  of  tiie 
overbead  electric  lineB  and  the  railway  trnck. 

2.  It  was  not  made  satisfactorily  to  api)ear 
that  plaintiff's  husband,  a  laborer  employed 
by  defendant,  waS  goil^  of  contributory  n^ 
ligence. 

3.  Whatever  special  patrol  or  waminpr  party 
there  may  hare  beeu,  it  is  not  shown  that  it 
souirht  to  warn  defendant  of  the  danger  by 
which  he  was  surrounded. 

4.  The  risk  was  not  one  aasnmed  by  the  em- 
ployfis. 

(Syllabus  by  the  Ooort.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  George  H.  Th^ard,  Judge. 

Action  by  Lettie  Thompson,  tutrix,  for 
the  use  of  her  minor  children,  agatuBt  the 
New  Orleans  &  CarroHton  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Dart  ft  Keman  (Pomell  M.  Mllner,  of 
connsM),  for  appellant   Oliver  B.  &  Samud 

Sansuin,  for  appellee. 


*  Rebearlns  deolcd  May  27,  190L 
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BREADX,  J.  Plalntlir,  tntrix  of  her  mi- 
nor children,  sues  to  recover  damages  against 
defendant  for  the  death  of  their  father, 
caused  by  an  electric  shock  received  hy  blm 
while  at  work  for  the  defendant  company. 
At  the  date  of  the  accident  defendant  was 
rebuilding  its  system  of  railway.  The  work 
consisted  In  reconstruction  of  both  the  over- 
head electric  lines  and  the  railway  track. 
They  were  at  the  time  also  reconstructing 
the  feeder  system  of  electricity,  taking  out 
the  smaller  wires  and  putting  In  larger  ones. 
The  company  had  a  night  working  gang 
and  one  during  the  day.  The  cars  were 
operated  as  usual,  but  ander  much  greater 
difficulties.  Beveral  hundred  men  were  em- 
ployed In  breaking  end  digging  up  the  soil, 
patting  down  new  rails,  and  were  doing  cor- 
responding new  work  overhead  along  the 
track.  The  company  employed  experienced 
electrical  engineers,  who  bad  chaise  of  the 
work,  which  altogether  extended  as  far  up 
as  CarroUton  from  the  point  of  beginning, 
which  was  at  Lee's  Circle.  Their  materials, 
we  are  Informed  by  the  record,  were  the 
best  to  be  found,  and  the  subordinates  had 
bad  long  experience,  and  great  care  had 
been  given  to  select  only  competent  em- 
ployes. The  company,  through  Its  represen- 
tatives, says  that  all  needful  prudence  whs 
observed  and  warning  given.  None  the  less 
the  accident  occurred  which  resulted  In  the 
death  of  plaintiff's  husband.  In  accordance 
with  orders,  plalntllTs  husband  and  a  num- 
ber of  other  men  were  at  wdi*  carrying 
heavy  rails,  weighing  over  4,000  pounds 
each,  from  the  street  to  the  center  of  the 
neutral  ground.  They  had  carried  one  rail 
to  where  they  had  been  directed  to  place 
It,  near  the  Iron  trolley  pole.  The  accident 
happened  wUle  they  were  carrying  the  sec- 
ond rail.  Defendant's  contention  is  that  In 
depositing  It  they  ewnng  violently  against 
this  trolley  pole,  and  It  was  then  that  the 
heavy  glass  Insulator  by  which  the  feed 
wire  was  supported,  and  around  which  a  tie 
wire  was  fastened,  was  broken,  and  thereby 
the  Iron  screw  was  exposed,  and  it  cut  the  tie 
wire,  and  left  It  rubbing  against  the  Iron  pin, 
charging  tlie  Iron  pole,  and  Infilctiug  a  shock 
which  was  felt  by  the  20  men  holding  the  rail, 
killing  plaintiff's  husband.  This  Is  one  of 
the  decisive  Issues  of  the  case,  plaintiff's  con- 
tention being  that  the  rail  was  not  violently 
thrown  against  the  trolley  pole,  while  de- 
fendant Insists  that  It  was.  We  have  exam- 
ined the  testimony  as  carefully  as  we  could, 
bearing  this  contention  in  mind.  In  view  of 
the  ffi-eat  weight  this  crew  was  handling.  It  Is 
possible  that  they  brought  the  rail  In  contact 
w^lth  the  trolley  pole  with  some  force;  but  of 
this  we  have  no  positive  testimony.  On  the 
contrary,  the  testimony  discloses  that  the  men 
can'ied  the  rail  aa  directed.  It  was  then  that 
the  shock  was  received.  In  the  presence  of 
the  positive  testimony  sustaining  the  conten- 
tion of  plalntlGf  that  nothing  unusual  was  done 
In  laying  the  rail  near  tbe  pole;  ve  do  not 


think  that  we  would  be  Justifled  In  adopting 
the  theory  that  the  violence  of  the  contact 
between  the  rail  and  the  pole  caused  the  glass 
Insulator  to  break,  and  dislnsulate  the  wire. 
That  view  is  not  supported  (but  the  reverse) 
by  direct  testimony  of  witnesses  who  were 
holding  the  rail  just  at  the  moinent  of  tbe 
shock,  and  Just  as  they  were  placing  It  close 
to  the  trolley  pole.  One  of  the  contentions  for 
the  defendant  is  that,  If  the  Insulator  bad  been 
broken  two  days  prior  to  the  accident,  as 
averred  by  plalntlfT,  then  that  there  would 
have  been  nn  alarm  given  at  the  power  house 
by  a  machine  referred  to  by  witnesses  as  a 
circuit  breaker.  The  testimony,  while  posi- 
tive enough  regarding  the  purpose  of  this  ma- 
chine In  matter  oi:  giving  alarm,  did  not  sat- 
isfy us  that  It  was  so  absolutely  reliable  that 
It  must  be  taken  as  conclusive  that  the  In- 
sulator was  broken  by  a  violent  blow  In 
laying  down  the  rail,  and  that  It  was  not 
broken  at  any  time  prior,  for  the  reason 
that  It  (the  machine)  had  not  given  any 
alarm.  The  reliability  of  tbe  instrument  w;i8 
not  sufficiently  shown  to  render  it  evident 
that  tbe  glass  insulator  was  not  broken  before 
the  accident.  We  do  not  recall,  after  a  care- 
ful reading  of  the  testimony,  that  even  at  the 
moment  of  tbe  accident,  when  defendants  say 
the  violent  blow  was  struck,  the  alarm  from 
this  machine  was  heard  by  any  one.  Ac- 
cording to  defendant's  theory,  It  would,  at 
least  at  that  time,  have  been  heard.  If  It  In- 
variably gives  the  alarm.  After  having  care- 
fully considered  the  evidence,  we  Infer  that 
the  report  It  gives  depends  upon  the  intensity 
of  the  "groundUig"  of  tbe  pole,  and  that  a 
pole  may  be  dangerously  charged  with  elec- 
tricity without  Invariably  giving  an  alarm 
signal  loud  euough  to  call  the  attention  of 
those  not  near.  One  of  the  electricians  In 
charge  of  the  works  with  clearness  and  pre- 
cision said  that  he  learned  from  the  foreman 
In  charge  of  the  Hue  of  construction  that  tbe 
Insulation  covering  the  feed  vrire  had  been 
parted,— to  Just  what  degree  he  did  not  re- 
call,~evldently  due  to  Its  dropping  from  the 
pole  on  the  arm,  and  then  that  It  was  fur- 
ther parted  by  rubbing,  due  to  the  curve  In 
the  feed  wire  at  the  point  where  the  Insulator 
was.  Upon  his  arrival  at  the  place  of  tlie 
accident  he  found  that  the  feed  wire  had  been 
lifted  from  tbe  iron  cross-arm,  and  was  rest- 
ing on  a  wooden  board  placed  on  top  of  the 
cross-arm.  His  conclusion  was  that  a  cur- 
rent not  exceeding  500  volts  was  transmitted 
from  this  feed  wire  through  the  weakened 
Insulation  to  the  cross-arm,  and  thence  to  the 
pole,  and  that  it  was  thus  the  electric  shock 
was  received.  The  liability  of  Iron  poles  to 
become  charged,  we  are  Informed  by  this  wit- 
ness, In  tbe  construction  of  an  electric  rail* 
road  property  such  as  was  under  way  in  this 
Instance,  Is  not  at  all  remote,  and  it  is  not  an 
uncommon  thing  In  such  work  for  a  pole  to 
become  slightly  grounded,  or,  In  otber  words, 
charged.  Another  of  tbe  electrical  engineers, 
-who  waa  equally  tm  dbrect  in  bis  testimony. 
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sayi  ttat  In  hla  Jndgment,  the  Iron  pole  wu 
dhKTsed  with  electric  cnrrait  transmitted  from 
the  abraded  feed  wire,  which  became  abraded 
dne  to  no  ne^ect  of  any  kind  on  the  part  of 
the  anupany.  bat  to  a  force  of  circnmstancea 
which  are  liable  to  occur  in  such  work.  All 
agree  that  there  wai  great  danger  of  accl- 
^nt  in  handling  heavy  raDs,  from  the  fail- 
li^  of  ptAea,  danger  of  wires  coming  In  con- 
tact with  "gnranded"  poles  and  forming  dr^ 
cults,  and  other  risks  attendiog  the  recon- 
stroctioo  of  an  dectric  railway.  This  being 
the  case,  It  Imposed  a  high  degree  of  respon* 
siblllty  on  the  company,  in  order,  by  erery 
reasonable  means,  to  prevent  Injnry  to  its 
onploy^  We  are  led  to  believe  from  the 
facta  that  there  was  a  live  wire  nninsolated. 
or  defectlTdy  Insulated,  resting  on  the  pole  in 
qoestlon.  Ckimpanies  are  liable  for  accidents 
due  to  defective  Insulation,  or  to  failure  to 
take  proper  "precautions  to  prevent  conduct- 
ors of  electricity  from  coming  In  contact  with 
Its  trolley  wires."  10  Am.  &  Eng.  E!nc.  Law 
(2d  Ed.)  p.  888.  There  were  officers,  subordi- 
nates, and  laborva  employed.  The  officers,  It 
Is  shown,  gave  themselves  eome  concern  to 
warn  all  the  cmirioy^  But  this  warning  did 
not  reach  all  the  employes.  Whatever  patrol 
there  may  have  been  against  danger  does  not 
seem  to  have  warned  the  working  gang  of 
which  deceased  was  a  member.  The  inspector 
at  this  partlcnlar  place  does  not  seem  to  have 
discovered  that  the  covering  of  the  wire  bad 
worn  off,  and  that  the  Insulation  was  Imper- 
fect In  a  similar  case  this  court  held  the 
defendant  liable.  Myhan  v.  Power  Co.,  41  La. 
Ann.  96i,  6  Sonth.  798,  7  L.  R.  A.  172,  17 
Am.  St.  Rep.  4S6.  In  another  Jurisdiction  It 
was  decided  that  It  Is  the  duty  of  the  master 
to  warn  his  servants  of  dangers  In  machinery. 
RaUway  Cb.  v.  Garrett.  73  Tex.  262,  13  8.  W. 
G2.  15  Am.  St  Rep.  781.  This,  It  occurs  to 
us,  is  qwdally  reqtdslte  when  the  danger  Is 
as  great  as  It  was  in  this  esse.  We  have  spe- 
cially r^erred  to  the  testimony  showing  that 
those  In  charge  expressed  some  apprehension 
leat  accident  In  view  of  the  danger,  would 
occur.  This  cannot  have  the  effect  of  releas- 
ing the  company  from  all  responsibility.  In 
the  ease  before  us,  although  the  plan  of  gen- 
eral operations  msy  have  been  good  enough, 
and  the  cheers  mindful  of  their  trust,  It  does 
not  relieve  the  company  from  Indebtedness  for 
injury  due  to  some  oversight  or  negligence  re- 
sulting in  a  fatal  accident  to  one  of  a  gang  of 
20  laborers.  Our  learned  Broths  of  the  dis- 
trict court  saw  and  beard  the  witnesses.  To 
his  opinion,  regsrdlng  its  weight  must  be 
given  dne  importance.  After  hearing  these 
witnesses,  he  came  to  tbe  conclusion  that  the 
tpstimony  sustained  a  claim  for  damages. 
We  have  not  found  that  he  has  erred.  He 
fixed  tbe  amount  of  damages  at  a  sum  we  do 
not  think  we  should  Increase.  We  therefore 
doiy  plalntiirs  application  here  for  an  in- 
crease, and  iiATt  eoiKladed  to  affirm  tbe  Judg- 

OMllt. 


Tbe  law  and  tibe  evMenee  helng  with  plain- 
tiff, tbe  Judgment  of  the  district  court  H  af- 
flnned. 


a07  La.) 

STATE  sx  rel.  KELM  t.  NEW  ORLEANS 

GASLIGHT  CO.    (No.  13.900.)i 

(Supreme  CJourt  of  Louisiana.    March  17, 
1902.) 

MANDAUtlS  TO  CORF  ORATION-OAS  COMPANIES 
—USE  or  FDBI.  OAS. 

1.  Maudamos,  under  the  common  law,  is 
usually  lasued  to  enforce  the  performance  ctf 
public  rights  and  duties.  Mandamus  runs  to 
a  corporation  to  compel  tiie  performance  of  an 
act  which  the  taw  especially  enjoins  as  a  dutr 
resulting  from  an  office,  tnist  or  atation.  18 
Eoc.  PI.  &  Frac.  p.  4d3. 

2.  The  Louisiana  codal  provlstons  are  broad- 
er than  under  Hie  common  law. 

8.  Tbe  evidence  shows  that  the  cousnmer 
who  has  two  sets  or  lines  ot  pipes  and  two 
meters  may  discontinue  one,  snd  use  the  other. 
One  set  may  be  ploeged  or  capped,  or  taken 
out  entirely.  Thb  being  the  case,  it  follow* 
that  the  cousnmer  who  has  one  set  of  pipes 
and  a  meter  may,  after  proper  notice  to  the 
company,  and  after  harlng  complied  with  its 
regtuatlons  regarding  plumbiug  and  snteguard- 
ing  the  company's  interests,  discontinue  tin 
use  of  the  illuminating  gas  entirely,  and  use 
fuel  gas. 

4.  In  some  instances  fnel  gss  is  supplied 
through  a  separate  system,  not  vatylne  to  any 
material  extent  from  relator's  set  of  pipes  and 

meter. 

5.  Tbe  plumbing  must  be  done  according  to 
the  company's  requirement  and  report  made 
and  certificate  Issved. 

Nichtrils,  dl      and  MoniiM^  diascuting. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  vt 
Orleans;  George  H.  Th6ard,  Judge. 

Appilcatiou  by  the  state,  on  the  relation  of 
O.  Edmund  Kells,  Jr.,  for  writ  of  mandamus 
against  the  New  Orleans  Gaslight  (^mpauy. 
Judgment  for  plalntilF,  and  defoidant  appeals. 
Affirmed. 

Buclc,  Walsbe  &  Buck,  for  appellant  Saun- 
ders &  Gurley,  for  appellee. 

BREAUX,  J.  Relator,  desires  to  use  gas 
In  his  olilce  for  heating  purposes,  and,  to  that 
end,  sues  for  a  writ  of  mandamus  against 
the  defendant  company  to  compel  it  to  fur- 
nish him  with  gas,  and  a  meter  to  record 
the  quantity  used.  Tbe  company  has  a  fran- 
chise, and  is,  In  consequence,  bound  to  fur- 
nish gas  for  either  lighting  or  fuel  pur- 
poses to  consumers  along  its  line  of  mains. 
Relator  is  a  dentist,  and  fuel  Is  necessary  in 
his  office.  He  sets  out  that  his  office  is 
prop^ly  piped  for  fuel  gas,  and  that  he  has 
received  a  certificate  from  a  competent  plumb- 
er, and  that  it  Is  in  proper  condition.  He  also 
says  that  be  does  not  use  gas  Cor  lighting 
purposes,  and  that  he  only  proposes  to  use 
It  for  heating  purposes;  that  tbe  respondent 
company  discriminates  against  him,  as  it 
furnishes  others  with  fnel  gas.  Ha^  In  naj^ 

■  a«b«arlns  denied  Hay 
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f!ort  of  liU  application,  Invokes  the  charter 
of  the  company,  by  the  terma  of  which  it  la 
made  Its  duty  to  supply  every  one  with  gas 
who  pays  the  oaual  price,  ^e  respondent 
Interposed  the  vbiectixna  of  no  cause  of  ac- 
tion dlaclosed;  and,  In  the  second  place,  It 
pleaded  the  terms  of  Its  charter,  and  allied. 
In  substance,  that  the  gas  manofaetnred  Is 
the  same,  whether  for  fuel  or  light! ng  pur- 
poses, and  that  In  order  to  Intrease  the  con- 
sumption, under  ezplUdt  regolatlonst  It  sup- 
plies gas  for  fnd  at  reduced  rates,  and  that 
resulting  Increase  of  consumption  enables 
It  to  dtitrer  the  gas  at  lower  rates.  The  re- 
flpcoulent  company  alao  alleges  that  it  dellT- 
ers  gas  at  reduced  rates  only  to  those  who 
pnt  in  distinct  meters  and  systems  of  imping, 
— <me  for  the  Ughtlng,  and  the  othtt  for  the 
heating  and  cooking.— and  that  only  -when 
there  are  two  a^tema  of  piping,  as  Just 
stated,  Is  gas  fbr  cooking  and  heating  tur- 
niahed  at  reduced  rates.  The  testimony 
shows  that  the  relator  bad  been  a  cod- 
umaee  of  Illuminating  gas.  He  bad  the  me- 
ter removed,  and  discontinued  the  SOTlce, 
Bubaequently  he  applied  to  the  company  for 
heating  ga»  and  for  a  meter. 

The  comjMny  made  respondent  is  under 
the  obligation  to  supply  every  one  with  gaa 
who  conforms  with  its  reasonable  regula- 
tions, and  pays  the  price  of  the  gas.  It  of- 
fers gaa  to  Its  customers  as  a  beating  pow- 
er for  use  In  grates  and  cooking  stoves  at  a 
reduced  rate  of  60  per  cent  It  has  adopted 
gmeral  rules  as  to  pipes  and  metos.  The 
consumer  wbo  has  compiled  with  these  mlea 
should  have,  and  we  think  he  has,  a  ronedy 
more  speedy  than  the  ordinary.  No  good 
reason  suggests  itself  why  mandamus  should 
not  go  to  tiie  company,  when  It  Is  evident 
that  the  one  who  desires  to  use  gas  is  enti- 
tled to  the  light  tot  whtoh  he  se^s.  or  to 
tlie  heat  he  needs  for  cookhig  and  other  pur^ 
poses  for  which  gas  la  utilized.  While  man- 
damus will  not  lie  to  enforce  mere  contract 
obligations,  it  wUl  Issue  to  a  oofporatlon 
when  the  duty  of  the  respondent  is  plainly 
and  positively  stated,  as  In  the  case  before 
us. 

One  of  the  objections  urged  Is  that  the 
company  owns  large  Interests,  and  that  its 
control  over  Its  business  should  not  be  Inter- 
fered with.  From  that  point  of  view  an  Is- 
sue of  considerable  Importance  arises.  We 
readily  understand  that  no  action  should  be 
taken  in  its  regard,  and  no  remedy  sanc- 
tioned, that  would  Interfere  with  Its  opera- 
tions, or  lesaeD  the  security  It  should  have 
In  compelling  its  customers  to  comply  with 
their  obligations  to  the  company.  Manda- 
mus will  Issue  to  compel  a  quasi  public  cor- 
poration to  give  equal  service  to  aU.  Stato 
r.  Texas  &  P.  Ry.  Co..  S2  La.  Ann.  1850,  28 
South.  284.  The  writ  of  mandamus,  If  the 
duty  of  the  company  to  the  public,  or  to  any 
one  of  the  public.  Is  manifest,  cannot  have 
the  effect  which  relator  seems  to  apprehend. 
Under  the  common  law  mandamus  would  I» 


sue  In  snch  casn.  Godal  provldon  as  to 
mandamus  being  broader  than  it  is  at  om- 
mon  law,  as  has  been  repeatedly  decided  by 
this  court  nundamus  la  the  r&aedy  to  com- 
pel performance  of  the  dnt7  for  which  re- 
lator aaks. 

Oonsumwa  are  entitled  to  gas  at  reduced 
rates  for  tutA  porposes.  We  nndmtand  that 
Its  charter  provides  that  it  shall  be  its  privi- 
lege to  furnish  gaa  as  before  mentioned. 
This  Implies  Ito  exwdse  to  all  alike  who 
conform  with  reaaonaUe  requlronenta.  The 
evidence  of  the  respondent  company  does 
not  establish  that  there  la  any  necessity  of 
putting  in  separate  pipes  and  metera.  Its 
Intereat  can  as  w^  be  saf^uarded  by  per- 
mitting the  consumer  of  gaa  for  beating 
and  cooking  puposes  to  put  only  one  set  of 
pipes  and  a  metor  as  by  requiring,  as  tbe 
respondwt  company  asks,  ttiat  a  double  set 
of  pipes  be  put  In.  There  la  no  difference, 
we  are  led  to  baileve^  between  pipes  and 
meters  for  illnmlnatlnc  purposes  and  tiiose 
for  lieating  purposes.  The  company,  none 
the  les^  requires  both  wboi  gas  for  heatin;? 
purposes  la  used.  After  the  double  set  is  in, 
tiie  ccmsumer  can  continue  the  use  of  one 
set  and  take  out  the  othw,  although  orl^nal- 
ly  he  must  put  in  the  two.  "Question.  Now, 
tbea,  to  sum  up,  Bfr.  Jones,  I  undostaud 
that  if  Dr.  Kells  put  In  other  pipes,  side 
by  side,  that  then  you  would  give  him  fuel 
at  gaa  rates  T  Ans.  Yes,  sir.  Question.  If 
he  discontinued  the  Ughtlng  gas.  yon  would 
still  give  him  the  fuel-gas  rates?  A.  Through 
the  other  pipes;  yes,  sir.  '  Q.  Then  you 
would  object  to  his  talcing  out  the  pipes 
formerly  put  there  for  Illuminating?  A.  And 
leaving  thoB»-  Q.  Leaving  the  others  only? 
A.  No,  sir;  we  conid  not  object  to  that" 
Mr,  Jones  Is  Uie  secretary  of  the  company. 
The  rule  that  permits  the  coiunmer  to  take 
out  one  of  hla  pipes,  and  the  meter  with 
those  pipes,  or  to  stop  using  them,  Is  not  con- 
sistent with  the  nUe  that  compels  him,  when 
he  begins  to  use  gas  fw  cooking  and  beat- 
log,  to  put  in  two  sets  of  pipes  and  meters. 
If  he  can  take  out  ime  of  the  sets,  and  con- 
tinue to  use  the  other,  he  should  trnve  the 
right  to  put  in  only  one  set.  Aa  one  has  the 
right  to  take  out  one  of  hla  pipes,  he  should 
have  the  equal  right  to  put  in  only  one  of  the 
pipes  for  gas  to  be  used  In  heating  or  cot^g. 
The  company's  interest  Is  as  well  safegnarded 
when  one  set  of  pipes  is  put  hi  as  when  there 
are  two,  as  we  gather  from  the  evidence. 
Tbe  evidence  discloses  that  there  are  business 
offices  where  gas  la  used  for  fuel  purposes 
exclusively  through  a  separate  system.  We 
bare  not  found  that  the  company's  Intetest 
Is  to  be  less  safeguarded  in  thia  case  than  It 
1b  In  others  where  a  new  pipe  and  meter 
Is  put  In.  While  we  think  that  the  rule  of 
equality  and  uniformity  of  service  Is  the  pur- 
pose of  the  company,  as  a  matter  of  Judg- 
ment ^  this  Instance,  with  the  evidence  be- 
fore 08,  we  are  of  tbe  opinion  tliat  the  relator 
Is  entitled  to  tbe  gas  he  seelts  to  have  sup- 
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plied.  More  than  one  year  has  elapsed  since 
tbfs  case  bas  been  tried  In  the  district  court. 
Changes  may  have  taken  place  In  that  time. 
Besides,  the  mies  of  the  company  that  are 
reasonable  and  general  should  be  complied 
with.  We  understand  that  the  company  re- 
quires (rightly,  we  think)  the  gas  fitter  to  go 
over  the  work  in  accordance  with  the  com- 
pany's regulations,  and  to  make  his  report 
Then  an  inspector  is  sent  to  make  an  In- 
spection. This  reqatrnnent  should  be  com- 
plied with  in  this  case,  and,  after  a  proper 
report  by  the  plumber  and  the  r^rt  of  the 
inspector,  then  the  Judgment  appealed  from 
should  be  compiled  with;  for  relator  is  en- 
titled to  gas  for  beating  purposes  wtthont 
first  having  to  put  in  anoth^  set  of  pipes. 

The  Judgment  appealed  from  Is  amended 
so  as  to  require  sufficient  examination  of 
relator's  line  of  pipes  by  a  plumber,  and  a 
report  to  the  company,  upon  which  a  ca- 
tifieate  is  to  be  issued;  and  In  all  other  re- 
spects the  company's  Interest  Is  to  be  safe- 
guarded without  requiring  relator  to  put  in 
a  separate  set  of  pipes  to  use  fuel  gas  ex- 
duslT^.  The  Jodgmmt  as  amended  la  af- 
flrmed. 


XICHOLLS.  G.  J.,  and  MONBOB, 
sent. 
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a  D.  UOODY  &  GO.,  Limited,  t.  CHAD- 
WICK.   (No.  13.91ft.)i 

(Snprene  Court  of  Loulriana.  April  14,  1902.) 

AFPEAL-jmUSDICnOH-TAX— LBOAUTT. 

1.  The  legality  of  tlie  exaction  imposed  np- 
on  defendant's  property  for  a  sidewalk  con- 
struction being  at  Issue,  this  court  has  juris- 
diction  of  the  appeal  without  repud  to  the 
aoioont  Involved. 

2.  On  the  authori^  of  Bruning  t.  Ghadwlck, 
20  South.  801.  104  Ls.  718.  the  Judgment  ap- 
pealed from  is  reversed  and  ease  remanded. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  (tf 
Orleans;  Oeorge  H.  ThSard,  Judge. 

Action  by  S.  D.  Moody  ft  Co.,  Limited, 
agabist  Bl  H.  C^dwlck.  Judgment  for  de- 
foidant  and  plaintiff  appeals.  Reversed. 

BaAt  Walshe  ft  Buck,  for  aro^lant 
George  L.  Bright  for  appellee. 

BLA^'CHABD,  J.  PlalntUEi  ue  appeDants 
txcm  a  Judgment  ^H«^l^^^i^ng  th^  salt  on  ez- 
cqrtlona,  whldi  pot  at  tone  the  legality  of 
the  tax  or  ezactim  Imposed  npoa  defendant's 
propwty  for  the  constmctlon  al  a  banquette 
or  sidewalk  along  the  front  oC  nme.  The 
legality  of  this  tax  bdng  at  lasne  this  court 
baa  Jurisdiction  of  the  appeal.  Kelly  t.  Ghad- 
wlck, lOi  La.  719,  29  South.  296.  The  case 
Is  Identical  with  that  ct  timing  r.  Ghadwlck, 
104  Ul  718^  29  SontiL  801.  The  petition  fai 
tbat  case  and  the  cme  in  this  are  tiie  same  oc- 

■  R«bwrlBC  tenled  Mar  ft.  IMk 


cept  as  to  the  plaintiff^  names  and  the  amount 
claimed— defendant  In  both  cases  b^g  the 
same.  The  Bnming  Qase  was  dismissed  on 
Identically  the  same  exceptions  as  here  urged. 
This  court  reversed  that  Judgment  as  er- 
roneous and  remanded  the  case  for  trial  on  Its 
merits.  The  like  rnling  must  be  made  In  the 
instant  case. 

It  Is  ordered  and  decreed  that  the  Judg- 
ment appealed  from  be  avoided  and  reversed, 
and  tbat  this  cause  be  remanded  for  ftirther 
proceedings  accoralng  to  law,  coats  of  appeal 
to  be  borne  by  defendant  and  appellee. 
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Snecesslon  of  lAGOSTS.    (No.  13,99a)  i 
(Supreme  Court  of  LooMana.   April  14^  1902.) 
PHTSIOIANB-COUPBNSATION. 
Question  at  Issue— amonnt  of  pbysleian's 
bill.    Reduced  from  9803  to  $300  by  the  trial 
Judge,  and  his  ruling  Is  sustained. 
(Syllabos  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Oeorge  H.  Tb6ard,  Jndge. 

In  the  matta  of  the  succession  of  Marie 
AppoIIne  Lacoste.  From  the  final  account* 
Ing,  P.  H.  La  Blanc,  <vponait,  appeals.  Af- 
firmed. 

Henry  Chiapelia,  for  appellant.  Hubert 
M.  Ansley,  for  appellee  Albert  U.  Fwestler. 
James  David  Coleman,  for  appellee  Mrs.  B. 
B.  Le  Blanc. 

BLANGHARD,  J.  Urs.  Lacoste  died  In- 
testate. Her  Bister,  Mrs.  B.  B.  Le  Blanc, 
qualified  as  administratrix.  Tbm  -were  no 
f<»ced  heirs.  Hie  collateral  heirs  are  the 
sister,  appointed  administratrix,  and  a  nqdi- 
ew,  Albert  V,  Foreatlar,  son  at  a  deceajed 
sister.  The  estate  was  Inventoried  at  ffi,76(^ 
but  did  not  realize  that  amount  at  the  sale. 
The  most  Taluable  i^ece  of  real  propatj 
was  Incumbered  with  a  special  mortgage^' 
and  the  creditor,  after  t^ie  death  of  Mrs. 
Lacoste,  totdE  out  executory  process  and 
caused  the  property  thus  mortgaged  to  be 
sold.  Its  proceeds— In  amount  not  sufficient 
to  pay  the  mortgage  debt— did  not  pass  Into 
the  hands  of  the  administratrix.  All  the  re- 
mainder of  the  property  was  s6Id  at  sne- 
cesslon sale,  and  realised  |3,S3S,  bnt  after 
deducting  aoetimieer's  bills,  taxes  due  on 
the  property  at  the  date  of  sal^  etc.,  and  a 
Imlance  due  on  another  mtfftgag^  there  pass- 
ed Into  the  hands  ot  the  administratrix  the 
sum  of  92,917.16  only,  for  distribution  among 
creditors  and  heirs.  This  amount  Is  soffl- 
dent  to  pay  the  creditors  In  full,  and  leave 
a  small  balance  for  the  helra.  A  final  ac- 
count was  filed.  As  made  out  by  the  admin- 
istratrix it  showed  the  balance  left  over 
for  the  heirs  Rtter  payment  of  debts  to  be 
$296.20^  or  9147.60  for  each  heir.  But  op- 
posltlons  were  pre^ientod  contesting  many  ct 
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the  Item*  0*  debit  on  tb»  accoont  These 
were  for  the  meat  part  wltbdrawiL  Among 
the  lt»iiB  contested  waa  one  In  taror  of  Dr. 
P.  H.  Le  Blanc  for  $808  for  medical  services 
rendered  the  deceased.  It  was  opposed  by 
Forestier,  one  of  the  heirs,  and  reduced  to 
$300  by  the  district  judge.  This  Increased 
by  $503  the  anuount  to  be  distributed  be- 
tween the  belra.  Dr.  Le  Blanc  appeals  and 
the  Issue  presented  by  his  appeal  Is  the 
only  matter  before  the  court 

Ruling— The  appellant  was  the  nephew  of 
the  deceased  and  Is  the  son  of  the  admlnls> 
tratrlx,  who  is  one  of  the  two  heirs  of  the 
dead  woman.  The  administratrix,  his  moth- 
er, not  only  allowed  in  full  his  bill  of  $803 
by  placing  the  same  on  her  account,  but  at 
the  argument,  both  orally  and  by  brief,  in 
this  court  her  counsel  advocates  the  reversal 
of  the  Judgment  which  reduces  it.  It  Is  a 
circumstance  not  without  w^ht  that  were 
this  bUl  allowed  in  full,  the  administratrix 
and  her  family  would  be  receiving  "the 
lion's  share"  ot  this  estate  as  against  the 
othCT  heir. 

Tbos,  her  son,  Dr.  Le  Blanc,  claims  $  803  00 

Tlie  administratrix  as  heir,  as  per 
the  Bliowiaf  made  by  her  account, 
will  receive    147  60 

Her  commissions  as  administratrix, 
placed  on  the  account  at  2%  pa 
cent  on  the  aggregate  of  the  In- 
ventory, amount  to   143  79 

Due  Secori^  Brewing  Company  on 
note  drawn  by  L  H.  Le  Blanc  and 
for  which  Mrs.  Lacostc  was  secur- 
ity---placed  on  the  account  at   200  00 

Due  Ouatave  Seeger  on  lease  and 
notBs  of  I*  H.  Lft  Blane  and  (or 
wliicb  Mr&  Lacoste  was  security* 
amounting,  as  placed  on  the  ac- 
count and  Increased  1^  the  district 
judge,  to   253  8B 

Total  amount  to  His  L>  Slanc 

family   $1,548  20, 

—As  against  $147.60  to  the  other  heir.  A.  U. 
Forestier. 

Besides,  It  Is  shown  that  Lewis  Le  Blanc, 
son  of  the  administratrix  and  brother  of 
Dr.  B.  H.  Le  Blanc,  lived  with  bis  aunt,  Mrs. 
Lacoste,  for  10  years,  and  was  living  there 
when  the  medical  serrlces  of  Dr.  Le  Blanc 
were  rendered  for  which  the  charge  of  $803 
Is  made.  It  Is  shown  that  wlille  Dr.  Le 
Blanc's  medical  attention  to  his  annt  ex- 
tended through  a  period  of  20  months,  at 
no  time  did  he,  while  she  was  alive,  present 
a  bill  to  her,  or  make  any  charge  against 
her.  The  evidence  falls  to  show  he  ever  in- 
tended  to  send  a  bill  to  her.  Asked  that 
question  by  his  counsel,  he  answered  only 
that  it  was  understood  he  was  to  be  paid 
for  his  serrlces,  and  gives  as  the  only  ba- 
sis for  this  understanding  tiiat  "on  several 
occasions  I  wanted  to  employ  the  services 
of  another  phyBlclan»  but  she  said  she  pre- 
ferred my  serrlces."  His  claim  was  placed 
on  the  account  in  lump  sum  and  while  the 
opposition  filed  to  the  same  by  his  cousin, 
the  coheir  of  his  mother,  called  for  an  item- 
ized statement  abowlng  dates,  diaracter  of 


servlees,  eto^  the  onlj  req^ooM  fae  made 

was  the  followtog:— 

Attack  la  grippe— wlnler  1888-1890. .  $150 
Attack  of  pneumoniit— winter  1S99-1900  300 

For  last  illness,  month  of  April,  1900    2O0 

Filty-one  visits  daring  winter  of  above. .  ISS 

Total   $S03 

Bvldoitly,  he  had  kept  no  record  of  serr- 
lces rendered  to  her  and  for  which  he  in- 
traded  to  charge.  It  would  sem  tiut  noth- 
ing was  bo^ed  against  bar.  'Wh&i  called 
cm  for  dates  he  could  ^re  ncme  accept  by 
yean— not  even  for  the  61  visits  charged 
tux.  It  is  diown  Uiat  tiie  Immediate  cause 
of  her  deatli  was  a  atn^  of  apople^  to 
which  she  succumbed  within  two  days  of  the 
attack,  and  while  he  chaiges  $200  on  ac- 
comit  of  serrlceB  during  her  last  lUness  in 
the  month  ot  April,  1000,  It  appears  the  was 
up  and  abont  in  tiiat  month,  going  down- 
town, attending  to  her  bnsiness  affairs,  ete. 

The  bill  Is  attacked  by  the  coheir  as  ex- 
orbitant and  out  of  proportion  to  the  serv- 
ices rendered.  The  trial  judge,  who  saw 
and  heard  the  wltaess,  agreed  with  this  view. 
Taking  Into  consld»atlon  all  the  anmnmd- 
ing  circumstances,  the  kinship,  situation  of 
the  parties;  etc,  we  are  not  pr^red  to  say 
the  judge  exred.  We  are  impressed  with  the 
belief  that  no  such  bill  as  the  one  now  urged 
against  the  estate  woold  ever  bare  been  pre- 
sented to  Htb.  Lacoste  had  she  llred.  It 
looks  a  good  deal  as  though  the  bill,  es- 
pecially In  its  amount,  has  much  of  '*the  aft- 
erthought" abont  it  The  alse  of  this  estate 
does  not  warrant  any  snch  charge  being 
made  against  it  The  doctor,  himself,  tes- 
tified that  'there  is  no  special  charge  by  a 
physician;  it  Aepeada  upon  the  means  of 
the  patient"  The  meiuis  of  fhls  patient 
did  not  Justify  the  diaige  he  nnikea. 

The  Judgmmt  appealed  from  is  affirmed 
at  the  coste  of  the  appellant 
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PIRDT  T.  PHELPS.    (Na  14,1B&) 
(Supreme  Court  of  Louisiana.    May  26,  1902.) 
A  PPE  AL-RVriEW-nUTIRHANCB. 
Where,  In  a  suit  for  divorce,  it  appears  that 
the  evidence  offered  on  behalf  of  the  plaintiff, 
when  considered  io  connection  with  that  offered 
by  the  defendant,  is  ineufHcieot  to  eutitle  the 
plaintiff  to  the  relief  prayed  for,  and  would  still 
be  insufficient,  even  tnoush  certain  evidence  of- 
fered on  the  trial  to  impeach  one  of  the  witness- 
es who  testiHed  for  the  defendant  had  not  been 
excluded,  it  would  serve  no  useful  purpose  to 
remand  the  case,  and  the  judgment  rejecting 
the  plaintiff's  demands  will  be  affirmed. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court  parish  of 
Orleans;  Vni  D.  King,  Judge. 

Action  by  A.  J.  Pirdy  against  Plorlnda 
Phelps,  his  wife,  for  divorce.  Judgment  for 
defendant,  and  plaintiff  appeals.  Affirmed. 

Dennis  M.  Sholars,  Boatn«,  Dodds  & 
Boatner,  and  Gabriel  Femandes,  for  appel- 
lant. Horace  B.  Upton  and  John  B.  Upton, 
for  appellee. 
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^lONBOE.  J.  PlalnUff  aUeges  that  he 
was  married  to  the  defendant  in  1888,  that 
ha  separated  from  ber  In  1897  because  he 
discoTered  that  ab«  was  maintaining  Illicit 
relations  wltb  another  man,  and  tbat  she 
has  since  been  living  in  concubinage  and 
adultery  wltb  other  men,  and  particularly 
with  an  IndlTldnal  whom  he  names,  and 
with  wbom,  as  he  allies,  she  lived  In  adul- 
tery during  the  years  1899  and  1900.  He 
further  alleges  tbat  there  were  two  cbildrwi 
born  of  the  marriage,  whom  the  wife  is 
without  means  to  support,  and  therefore, 
and  by  reason  of  her  manner  of  life  and 
dissolute  conduct,  is  unfit  to  have  charge 
of.  And  he  prays  for  judgment  decreeing 
a  divorce  and  awarding  him  the  custody  of 
the  children.  The  defendant  admits  the 
marriage,  and  the  birth  and  alstence  of  the 
children,  and  alleges  that  she  has  maintain- 
ed them  since  their  abandonment  by  their 
father  In  1897,  and  Is  now  sending  them  to 
school,  and  providing  for  them  as  best 
sb«  can.  She  denies  the  charges  which 
plaintiff  makes  against  h&,  and  prays  for 
Judgment  rejecting  his  demadd.  There  was 
Judgment  in  the  district  court  rejecting  the 
plaintifTs  demand,  and  be  has  appealed. 

It  does  not  appear  from  the  record  that 
the  plaintiff  offered  any  evidence  to  prove 
that  his  wife  bad  misbehaved  up  to  the  time 
that  he  left  ber,  or  that  she  has  since  then 
lived  in  concubinage  or  led  a  dissolute  lire, 
as  alleged  In  the  petition.  Nor  does  it  ap- 
pear that  since  he  abandoned  them  he  baa 
contributed  anything  towards  the  support 
of  his  children,  or  in  any  way  concerned 
himself  about  them.  On  the  other  hand.  It 
la  shown,  without  attempt  at  contradiction, 
that  ths  defendant  since  that  time  has  lived 
with  her  mother  and  sisters,  and  has  sup- 
ported herself  and  children  by  worlilng  as  a 
domestic  servant;  and  there  are  several  wit- 
nesses who  testify  that  she  has  conducted 
herself  with  propriety.  On  the  trial  the 
plaintiff  undertook  to  prove  a  specific  act 
of  adultery  said  to  have  been  committed  by 
the  defendant  In  1898,  In  the  house  where 
she  was  living  with  her  mother  and  sisters; 
aud  the  testimony  relied  on  is  that  of  a 
single  witness,  who  claims  to  have  been  visit- 
ing a  sister  of  the  defendant,  and  to  have 
obtained  bis  Information  by  peeping  through 
the  blinds  Into  one  of  the  rooms.  The  char- 
acter and  credibility  of  this  witness  are, 
however,  attacked,  and  his  evidence  discred- 
ited by  the  defendant's  sisters,  and  he  is 
contradicted  by  the  man  wbom  he  attempts 
to  Implicate.  Beyond  this,  the  same  witness, 
as  also  the  wife  of  the  man  above  referred 
to,  testli^  as  to  certain  statements  or  ad- 
missions said  to  have  been  made  by  the 
latter  out  of  the  presence  of  the  defendant, 
and  the  witness  last  mentioned  gives  some 
testimony  as  to  a  conversation  between  the 
defendant  and  another  person  In  which  the 
name  of  her  (the  witness*)  husband  had  been 
mmtloned.  The  charges  made  In  the  peti- 


tion would,  it  true,  be  easily  proved.  In- 
stead of  attempting  to  prove  them,  the 
plaintiff  (no  objection  being  made)  offered 
evidence  as  to  a  specific  fact  which  he  bad 
not  alleged  or  referred  to  in  his  petition. 
That  evidence,  consisting  of  the  uncorrob- 
orated and  contradicted  testimony  of  a  wit- 
ness whose  character  is  Impeached  not  only 
by  other  witnesses,  but  by  the  very  testi- 
mony tbat  he  himself  gives,  is  InsuflBcJent 
for  the  purpose  for  which  It  was  offefsd* 
aud  Is  not  materially  strengthened  by  the 
testimony  given  by  the  wife  of  the  man 
said  to  have  been  implicated  as  to  the  lat- 
ter's  admissions,  not  with  regard  to  the 
particular  act  In  question,  but  as  to  lils  geiH 
eral  relations  with  the  defendant.  It  is 
said  tbat  certain  testimony  offered  on  b&^ 
half  of  the  plaintiff  to  Impeach  the  testi- 
mony of  the  man  last  above  mentioned,  who 
denies  the  act  and  the  admissions  charged 
against  him,  was  Improperly  excluded,  and 
that  his  testimony,  In  view  of  the  poslti(» 
in  which  he  was  placed,  was  not  to  be  relied 
on.  The  correctness  and  force  of  this  view 
may  be  conceded,  but  the  testimony  uptrn 
which  the  plaintiff  relies  is  Insoffldent,  with- 
out that  particular  contradiction,  to  make 
out  a  case  entitling  him  to  the  relief  prayed 
for.  It  would  therefore  subserve  no  us»- 
ful  purpose  to  remand  the  case,  and  the 
Judgment  appealed  from  Is  according  af* 
firmed. 


a07  La.) 

STATR  T.  CARfTEB.    (Ho.  14,427.) 

(Supreme  Court  Of  Louisiana.    Uay  12,  1903.) 

BOMIOIDB-DTINO  DBCXOIUTIONS. 

A  dying  dedaration  must  go  in  as  a 
whole,  and  is  not  rendered  Inadmissible  because 
some  ot  its  statements  of  themselvas,  and  If 
standing  aione,  would  be  inadmissiblek 

(Syllabus  by  the  Court) 

Appeal  from  Jndldat  district  court,  parish 
of  Lafourche;  Lonls  P.  Oalllouet,  Judge. 

Willie  Carter  was  cfavleted  ot  murder, 
and  appeals.  Affirmed. 

John  S.  Billln,  for  appellant  Walter 
Gulon,  Atty.  Gen.,  and  Whltnell  P.  Martin. 
Dist.  Atty.  (Ijewls  ODton,  ot  counsel),  tot 

the  State. 

PROVOSTY,  J.  The  accnsed  was  con- 
victed of  murdtf,  and  sentenced  to  be  hung. 
Ho  one  has  appeared  for  him  In  this  court, 
and  no  brief  has  been  filed  In  his  behalf. 
The  only  thing  we  find  In  the  record  calling 
for  our  attention  Is  a  bill  of  exceptions  re- 
served to  the  action  of  the  trial  court  In  ad* 
mitting  In  evidence  the  dying  declaration 
of  the  deceased.  Certain  statements  contain- 
ed in  this  dying  declaration  are  pointed  out 
as  being  inadmissible  in  evidence  because 
not  relating  to  the  immediate  drcumstances 
of  the  killing,  and  on  acraunt  of  tbeso  ob- 
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Jectlonable  Btatements  the  dying  declara- 
tion is  objected  to  as  a  whole.  This  Is  the 
second  time  that  this  same  dying  declaration 
has  been  objected  to  on  this  same  ground. 
On  the  previous  occasion  we  disposed  of  the 
matter  briefly,  as  fallows:  "A  written  dy- 
ing declaration  Is  not  Inadmissible  because 
sworn  to;  nor  t>ecau8e  some  of  its  state- 
ments ot  themselves,  and  if  standing  alone, 
would  not  fall  within  the  rule  admitting 
dying  declarations.  The  declaration  must 
go  In  as  a  whole."  State  v.  Trivas,  82  La. 
Ann.  1086,  86  Am.  Rep.  208.  We  see  no 
reason  for  changing  tbfs  ruling.  The  dying 
declaration  Is  a  peculiar  species  of  evidence 
admitted  ex  necessitate,  in  flagrant  viola- 
tion of  all  the  ordinary  rules  of  evidence. 
It  violates  the  rule  against  hearsay;  It  has 
not  the  sanction  of  an  oath;  It  cuts  off  the 
opportunity  for  cross-examination;  It  rides 
roughshod  over  the  sacred  constitutional 
right  of  an  accused  to  be  confronted  with 
the  witnesses  against  him.  To  all  these 
grievous  faults  It  may  add  the  inherent  In- 
firmity of  emanating  from  Impaired  facul- 
ties, l>enumbed  already,  or  disordered  by  the 
panic  of  momentary  death.  All  these  objec- 
tions are  overborne  by  the  one  consideration 
of  public  policy  that  society  may  not  be  de- 
prived of  the  evidence  such  as  It  Is,  and 
whatever  It  may  be  worth.  After  all  this,  is 
the  declaration  to  be  excluded  simply  be- 
cause the  dying  man  has  wandered  off  to 
some  matters  not  pertaining  to  the  Immedi- 
ate circumstances  of  the  killing?  Verily,  if 
the  law  so  decided,  it  vrauld  have  strained 
at  a  gnat  afto:  swallowing  a  camel.  Where 
a  dying  declaration,  otherwise  admissible, 
happens  to  contain  some  extraneous  ma^ 
ter,  there  Is  presented  a  choice  between 
three  courses:  Flrat,  of  admitting  It  in  Its 
entirety,  such  as  it  Is;  second,  of  eliminat- 
ing the  objectionable  parts;  and,  third,  of 
excluding  it  The  first  course  would  violate 
the  rule  by  which  dying  declarations  must 
be  ccmflned  to  the  drcumstancra  of  the  kill- 
ing; the  seomd  would  violate  the  rule  by 
wblcb  dying  declarations  must  go  in  as  a 
whole;  the  third  wonld  deprive  society  of 
the  benefit  of  the  declaration,  after,  for  the 
sake  of  its  admlsdon,  sacrifice  had  been 
made  of  such  precious  inheritances  as  the 
right  of  cross-examination  and  confrontation 
with  witnesses.  Under  these  circumstances 
our  ruling  was  tfiat  the  declaration  should 
go  In,  and  we  adhere  to  the  ruling.  Better 
let  fhe  dedaraticm  go  In  as  a  whole,  such  as  it 
happens  to  be,  with  appropriate  Instructions 
from  tiie  court,  rather  than  open  the  door 
to  the  dangerous  process  of  revising  or 
editing  It,  by  which  the  sense  of  It  might. 
In  particular  cases,  be  destroyed  or  distort- 
ed. The  rule  against  fragmentary  declara- 
tions has  been  established  in  the  Interest  of 
the  accused. 

It  Is  therefore  ord«%d,  adjudged,  and  de- 
weed  that  the  Judgment  appealed  frwn  be 
affirmed. 


a07  LaJ 

LOUISIANA  ft  X.  W.  B.  00.  T.  ETTATB 
BOABD  OF  AFFBAISERS  (PABISH  OF 
CLAIBOBNa  at  aL,  Interveners).  (No.  14,- 
23a)i 

(Sapreme  Court  of  Looisiana.   April  14,  1902.) 
TAXATION— EXBlCPTION—RAILSOADa. 

1.  The  words  "substsntioliy  completed,"  as 
used  in  article  230  of  the  constitution,  apply 
to  a  railroad,  the  "roadbed"  of  which  was  in 
such  condition  that  the  most  that  ia  now  daim- 
ed  for  it  is  that  it  lacked  20  per  cent,  of  com- 
pietioD,  as  also  possibly  a  total  of  815  feet  of 
bridge  and  trestlework  in  a  distance  of  some  lU 
miles,  when  the  constitution  was  adopted;  and 
heuce  such  road  is  not  entitied  to  ezenvtion 
from  taxation  under  that  article. 

2.  If  the  Question  were  more  donbtfnl  than 
it  is,  the  claim  Cor  exemption  would  be  denied, 
as  the  case  belongs  to  a  class  in  which  every 
reasonable  donbt  is  resolved  adveisely  to  the 
claimant. 

(Syllabus  by  the  Coort.) 

Appeal  from  Judicial  district  court,  parish 
of  aaibome;  Benjamin  P.  Edwards,  Judge. 

Action  by  the  Louisiana  &  Xortbwestem 
Railroad  Company  against  the  state  board  of 
appraisers.  The  parish  of  Claiborne  and  an- 
other Intervened.  Judgment  for  defendant, 
and  plaintiff  and  interveners  appeaL  Af- 
firmed. 

John  A.  Richardson,  for  appellant  railroad 
company.  McClendon  ft  Seals,  for  appellant 
Interveners.  Walter  Guion,  Atty.  Gen.,  and 
John  C.  Theus,  Dlst.  Atty.  (McClendon  ft 
Seals  and  Lewis  Gokm,  of  coons^,  for  ap- 
pellee. 

MONROE,  J.  Plaintiff,  havli^  been  assess- 
ed for  the  years  1S90  and  1900  upon  18.48 
miles  of  railroad  (main  track)  and  **/xf  of  a 
mile  of  siding  and  switch  tnu^  lying  between 
Homer,  in  the  parish  of  Olalbome,  and  the 
Arkansas  state  Ihie>  brings  this  siUt  to  annul 
the  assessment,  on  the  ground  that  the  prop- 
erty sought  to  be  taxed  is  exonpt  under  so 
much  of  article  230  of  the  constitution  as  pro- 
vides that  "there  shall  also  be  exempt  from 
taxation  for  a  p^lod  of  ten  years  from  the 
date  of  completiim  any  railroad  or  part  of 
such  railroad  that  may  hereafter  be  construct- 
ed, and  completed  prior  to  Jannary  Ist,  1901." 
The  defense  is,  practically,  that  the  stretch  of 
road  In  controvmy  falls  rather  within  the 
meaning  of  a  subsequent  clause  of  the  same 
article,  which  reads:  "Nor  shall  the  exemp- 
tion herehibefore  granted  apply  to  any  rail- 
road, or  part  of  such  ralhroad,  the  construc- 
tion of  which  was  begun  and  tiie  road  bed  of 
which  was  sutntantlaliy  completed  at  the  date 
of  the  adoption  of  this  constitution."  .The 
police  Jury  of  Claiborne  parish  and  the  town 
of  Homer  have  Intervened,  and  claim  that, 
even  though  it  should  be  held  tiiat  the  road 
is  exempt  from  state  taxes,  It  Is  nevertheless 
liable  for  parish  and  municipal  taxes.  There 
was  Judgment  In  the  district  court  rejecting 
tiie  demand  of  the  plaintiff  and  dismissing  the 
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Interrentlon,  and  the  plaintiff  and  the  Inter* 
Tenera  bave  appealed. 

Whether  tbe  roadbed  of  the  road  lor  -which 
the  exemption  la  claimed  waa  "anbstuitlally 
completed,"  within  the  meaning  of  the  con- 
stitution, at  tbe  date  of  the  adoption  of  that 
instrnmait,  la  the  only  sertona  question  In  the 
case.  The  conatltntlon  was  adopted  May  12, 
1S9S.  Article  82S.  iTtom  tbe  pleadings  and 
eTld«ice  In  the  record  before  ua  It  aiqpeara 
that  prior  to  1897  the  plaintiff  owned  and 
operated  a  railroad  from  Homer,  in  the  par- 
iah of  daibome,  to  Bienville,  In  the  parish  of 
BlenTlUe,  a  distance  at  about  3e  mllra,  In  a 
■oatheriy  direction,  and  that  in  June,  189T,  It 
located  an  additional  36  miles  from  Homer 
northward  to  Magnolia,  In  the  state  of  Ar- 
kansas; and  tha^  of  thia  extension  the  18.48 
mUoi  which  la  the  sutdect  of  the  present  con- 
teavavy,  with  tiie  sidings  and  switches  here- 
inh^ore  referred  tx^  lie  within  the  state  of 
Txnilalana  and  tbe  ^rish  of  daibome.  It  al- 
so appears,  at  least  as  a  fair  Info^nce  from 
the  erideoce,  that  the  work  of  construction 
followed  the  locatlan  of  tbe  extension,  and 
went  <m  contiimonsly  until  Its  completion. 
The  only  witnesses  examined  were  those  call- 
ed by  the  plaintiff.  T.  D.  Bearddey  waa  Its 
general  manager  in  1897  and  1898,  and  has 
been  erer  since.  He  testifies  that;  with  tbe 
exc^tlMi  of  that  part  of  the  road  which  runs 
flirougb  the  town  of  Homer,  a  little  m<ae 
than  a  mile  in  length,  the  work  of  building 
the  extension  was  done  by  contractors,  from 
whom  it  waa  accepted  July  26,  1898,  and  that 
they  were  paid  in  full  upon  the  foUowli^  day. 
though  he  ateo  states  that  the  road  was  not 
then  conqAeted.  and  that  In  some  places  it 
woM  stm  incomplete  at  tbe  time  that  he  was 
testifying.  Bdng  asked,  "Aside  fnnn  the 
work  done  by  tbe  company  In  or  near  Homer, 
what  was  the  dirt  worfc,  or  other  dirt  work 
to  be  done,  on  the  12th  of  May,  1808,  In  I/>u- 
Iriana?**  to  which  be  replied:  "I  coTild  not 
give  that  of  my  own  knowledge.  I  dep^ed 
entirely  upon  the  engineer's  reports,  and  their 
testimony  gives  a  summary  of  all  the  Informa* 
tlon  I  have."  J.  C.  Allen  waa  assistant  engi- 
neer during  the  period  of  construction,  and  la 
so  at  present  He  testlfles  that  they  reached 
tbe  Louisiana  state  line  In  the  construction  of 
bridges  and  track  laying  about  August  1, 
1898,  up  to  which  time  no  work  of  that  char- 
acter had  been  done  In  Louisiana,  except,  per- 
haps, within  the  corporate  limits  of  Homer. 
He  does  not  pretend  to  know  the  amount  of 
earthwork  done  for  the  purposes  of  tbe  road, 
bnt  states  that  they  were  still  grading  after 
the  12th  of  May,  1898.  G.  Knoble  Is  an  en- 
gineer. He  testifies  that  the  roadbed  of  a 
railroad  Is  the  foundation  upon  which  tbe 
saperstmcture  rests,  and  that  it  Includes  ev- 
erything from  tbe  bottom  of  tbe  cross-tlea 
down  to  the  natural  surface,  and  to  the  foot 
of  the  driven  pile  In  bridges.  Tbe  following 
are  two  of  the  questions  propounded  to  him 
under  commission,  and  his  answers  thereto: 
"Q.  If  tbe  roadbed  of  a  railroad  snbstantlally 


comi^eted  that  has  no  piling  delivered  on  the 
road  and  n<nie  driven,  no  bridgea  or  treatUng 
built  and,  say,  one-tenth  of  tbe  eartbwcn-k 
done?  A.  A  roadbed  of  a  railroad  cannot  be 
called  completed  until  all  the  woik  and  ma- 
terial necesaary  for  grading  and  bridging  such 
road  Is  placed  in  the  proper  portion,  as  ahown 
by  tbe  estabUsbed  grade  Une.  Q.  Is  a  road- 
bed of  a  railroad  snbstantlally  completed  that 
la  wanting  in  any  of  these  requisites?  A.  It 
Is  not"  W.  M.  Washbnm  Is  a  dvU  engineer, 
and  was  in  cbai^  of  the  woik  of  constmcting 
the  road  from  Homer,  In  Louisiana,  to  Mag- 
nolia, In  Arkansas,  a  distance  of  SA  miles; 
and  we  understand  him  to  testify  that  Qiere 
are  41  bridges  on  tbe  entire  Une,  and  that  tbe 
total  loigtb  ot  tbe  bridges  and  the  trestles  is 
1,080  feet.  He  also  testifies  tiiat  the  roadbed 
between  tbe  corporate  Umlta  of  Homer  and 
tbe  state  line,  about  17  miles  long,  contains 
212,201  cubic  yards  of  earth,  and  that  the 
work  done  by  tbe  company  In  the  town 
amounts  to  60,000  yards,  making  a  total  of 
272,000  or  273,000  yards.  He  says:  '1  made 
monthly  estimates  of  all  tiie  work  done  on 
the  line  during  conrtroction.  I  have  no  copy 
of  monthly  estimate  tor  April.  1898.  My  rec- 
ollection Is  that  less  wwk  was  done  in  April 
than  was  done  in  March.  Up  to  the  let  of 
April  186,767  yards  had  been  moved.  During 
April,  and  up  to  the  12tb  of  May,  In  ttie 
neighborhood  of  40,000  yards  were  moved. 
No  bridging  or  trestUng  was  done  on  that  part 
of  tbe  Une  prior  to  May  12,  1898.  *  *  • 
My  estimate  would  be  that  20  per  coit  of  the 
grading  on  that  part  of  the  Une  remained  to 
be  done  May  12.  1898.  *  *  *  I  should 
not  condder  a  defldau?  of  20  par  cent  very 
near  completion.  *  *  •  Hie  amount  of 
grading,  in  cubic  yards,  was  hi  the  neighbor- 
hood of  270,000  yards,  of  which  between  DO,- 
000  and  60,000  yards  wu  d(me  snbsequoit  to 
May  12,  1898."  He  further  testlfles  that 
whilst  some  right  of  way  was  probably  cut 
in  Louisiana  bi  August  and  September,  the 
worfc  of  grading  did  not  begin  until  Decem- 
ber, 1807.  The  only  testimony  as  to  tbe  pro- 
portion of  bridging  on  that  end  of  the  road  Is 
tbe  statement  of  ibe  witness  that  about  600 
piles  were  required.  Tbe  maximum  grade  of 
the  road  Is  shown  to  be  about  1  per  cent., 
and,  as  the  witness  Knoble  estimates  tbe  cost 
of  "clearing  and  grubbing  the  right  of  way 
and  the  grading  and  bridging  of  tbe  road- 
bed" at  only  $2,000  per  mile,  it  Is  evident 
that  the  average  grade  was  very  light  Th\a 
testimony  leaves  much  to  be  desired  In  the 
way  of  convincing  force.  The  only  wltoess 
who  undertakes  to  be  at  all  definite  as  to  the 
proportion  of  the  roadbed  which  had  been 
constructed  prior  to  May  12,  1898,  Is  the  en- 
gineer, Mr.  Washburn,  and  whilst  he  Is  spe- 
cific enough  as  to  tbe  total  quantity  of  earth 
to  be  moved,  and  no  doubt  testified  upon  that 
subject  from  his  records,  be  seems  to  have 
fallen  back  upon  his  recollection  when  at- 
tempting to  state  the  proportion  of  the  work 
which  had  actoally  beoi  moved  iwior  to  May 
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12,  1898,  and  has,  apparently,  fallen  into  some 
confusion  in  giving  the  percentage.  Thus,  If 
it  be  true,  as  he  states  at  one  time,  that  136,- 
767  yards  had  been  moved  up  to  April  1st; 
and  that  about  40,000  yards  were  moved  be- 
tween that  date  and  May  12th.  the  total  would 
be  170,767  yards;  and  if  we  put  the  whole 
amount  at  273,000  yards,  the  highest  flsrure 
stated  by  him,  there  would  stiU  be  96,000 
yards,  or  over  35  per  cent,  to  be  moved, 
whereas  at  another  time  be  states  that  the 
amount  moved  after  May  12th  was  between 
£0,000  and  00,000  yards,  which  be  estimates 
to  have  been  20  per  cent  of  the  whole.  Sev- 
ecal  years  bad  elapsed  l>etween  the  time  at 
which  the  worlc  was  done  and  the  date  of  the 
giving  of  the  testimony,  and  It  was  not  to 
have  been  expected  that  the  witness  could 
have  carried  figures  of  tliat  Idnd  in  bis  mem- 
ory. It  may  be,  therefore,  that  the  amount 
of  work  done  after  May  12tta  was  less  than 
50,000  yards,  or  over  60,000,  but,  as  it  Is  not 
suggested  that  the  monthly  estimates  upon 
which  the  contractor  was  paid  have  been  lost 
or  destroyed,  the  question  which  presents  It- 
self to  us  ii  why.  In  a  matter  of  this  kind, 
should  the  important  fact  upon  which  the 
plalnticr  relies  be  left  In  such  uncertainty? 
The  same  condition  exists  with  regard  to  the 
bridges  and  trestles.  We  are  Informed  tliat 
there  are  41  bridges  and  1,680  feet  of  bridges 
and  trestles  on  the  line, — meaning,  as  we  un- 
derstand it,  the  entire  line  from  Homer  to 
Magnolia;  but  we  are  not  informed  what  pro- 
portion of  this  work  is  on  the  Iioulslana  side. 
The  witness  Kuoble  makes  no  distinction  be- 
tween a  roadbed  tliat  Is  completed  and  one 
that  is  "substantially"  completed;  for,  whilst 
be  testifies  that  it  Is  "completed"  when  all 
the  work  and  material  required  for  grading 
and  bridging  Is  placed  In  Its  proper  position, 
he  also  testifies  that  It  is  not  "substantially 
completed"  if  it  lacks  any  of  these  requisites, 
80  that,  according  to  his  view,  it  must  be  com- 
pleted In  order  to  be  substantially  completed. 
The  framers  of  the  constitution  evldoitly  in- 
tended, however,  that  the  distinction  which  we 
think  exists  sliould  be  recognized,  otherwise 
the  participle  "completed"  would  have  been 
used  without  the  qualifying  adverb.  As  is 
very  Justly  said  by  the  learned  Judge  of  the 
district  court,  "the  intention  of  the  framera 
of  tlie  constitution  •  •  •  was  to  encour- 
age the  building  of  railroads  throughout  the 
entire  state,"  but  it  was  not  the  intention,  and 
the  fact  is  made  manifest,  to  exempt  from 
taxation  roads  already  established,  or  the  work 
upon  which  had  so  far  progressed  as  to  ren- 
der it  reasonably  certain  that  they  would  be 
established  without  such  encouragement,  and 
we  agree  with  our  learned  Brother  that  the 
road  in  question  was  in  the  latter  condition. 
If,  however,  the  question  were  more  doubtful 
than  we  think  it  Is,  we  should  still  be  con- 
strained to  affirm  the  Judgment  rejecting  plain- 
tiffs demand.  The  case  belongs  to  a  class  of 
which  It  has  been  said:  "The  rule  of  con- 
•tn^tkm  In  this  claas  of  cases  la  that  it  should 


be  most  strongly  construed  against  the  cor- 
poration. Kvery  reasonable  doubt  Is  resolved 
adversely.  Nothing  is  taken  as  conceded  but 
what  is  ffivm  in  unmistakable  terms,  or  by 
an  implication  equally  clear.  SUence  Is  nega- 
tion, and  doubt  Is  fatal  to  the  claim."  North- 
western Fertilizing  Co.  v.  Hyde  Park,  97  U.  S. 
659.  24  L.  likl.  1036;  Railroad  Co.  v.  Thomas, 
132  U.  S.  185, 10  Sup.  Ct  G8, 33  IxBd.302;  Ford 
T.  Lend  Co.,  IM  U.  S.  6G6,  17  Sup.  Ct.  230, 
41  L.  Ed.  690;  City  of  New  Orleans  t.  Bo- 
blra,  42  La.  Ann.  1098,  8  South.  402,  11  L.  R. 
A.  141.  The  police  jury  and  the  town  ot 
Homer  had  an  interest  which  justified  thdr 
intervention,  since,  if  the  claim  for  exemption 
had  been  sustained.  It  would  have  applied  to 
parish  and  town  as  well  as  to  etate  taxes. 
Oode  Prac.  art  390. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
annulled,  avoided,  and  reversed  In  so  far  as 
it  diamlasea  the  Intervention  of  the  parish  of 
Clalbome  and  the  town  of  Homer,  and  that 
there  now  be  judgment  maintaining  said  in- 
terventlon,  at  the  coat  of  the  plaintiff  In  tbe 
suit;  and  it  is  further  ordered,  adjudged,  and 
decreed  that  io  all  othor  respects  said  jodff* 
ment  be  afflnned. 


a07  La.) 

STATE  ex  rel.  TAYLOR  t.  JUDGES  OF 
COURT  OF  APPEAU  PARISH  OF 
ORLKAXS,  at  al.   (No.  14,423.)! 

(Suiweuw  Ck)nTt  of  Louisiana.  May  1%  UXB.) 

APPBAL-^RISDIOnONAt.  AHOVNT-RBUirn- 

TUR. 

When  by  remittitur  entered  before  indg- 
roeot  in  the  lower  court  the  amount  in  dispute 
1b  reduced  to  below  the  jurisdiction  of  the  ap- 
pellate court,  the  latter  ccurt  has  not  Jurisdic- 
Lion. 

(SyUabna  by  the  Cowet) 

Application  by  the  state,  on  tbe  relaUon  of 
Jos.  D.  Taylor,  for  writs  of  mandamua,  pro- 
hibition, and  certiorari  to  the  Judges  of  tbe 
court  of  appeal,  parish  of  (Cleans,  and  otbo^ 
Writs  denied. 

James  B.  Rosaer,  Jr.,  for  rdator.  BeqKsMl- 
ent  Judges,  pro  se.  Joaepli  Brewer,  fw  r»> 
apondent  Ida  Ober. 

PB0V06TY,  J.  Miss  Ids  Ober  brongbt 
suit  In  tbe  civU  district  court  of  tbe  parisb  of 
Orleans  against  relator  for  9KH.16,  and  be- 
fore judgment  entered  a  remittitur  for  f20.- 
S3,  leaving  $83.83  as  the  amount  of  ber  de- 
mand. Judgment  was  rendered  in  bar  favor 
for  this  amount  and  from  tbls  Judgment  tbe 
relator  took  an  appeal  to  the  court  of  appeal 
of  the  parish  of  Orleans,  the  lowest  limit  of 
whose  jurisdiction  In  appeals  from  the  dvll 
district  court  is  $100.  On  exception  that  court 
dismissed  the  appeal,  and  this  is  an  applica- 
tion to  compel  it  to  entertain  Jurisdiction. 
How  can  it  do  so,  when  the  Iowa  limit  of  its 

*■  BMb/nxlng  denied  Uar  16,  IML 
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Jurisdiction  hi  nich  cases  ts  9100,  ind  the 
suit  Inrolves  only  $83? 

The  application  must  be  flfwikHl  and  dlsmlss- 
«d.  and  it  la  ao  ordered. 


(107  La.) 

STATE  ex  rd.  EDWAHDS  T,  LEB,  Jnd^e. 

<No.  14,435.) 

(Sopreme  Conrt  of  Louisiana,   ilaj  12.  1002.) 

CRIMINAL  LAW— ADJOURNHKNT— ORDKB  OP 
APFOAIi. 

1.  There  was  a  dlsafreement  between  re- 
lator's coUDsel  and  reapondrat  regardiug  the 
date  ot  th«  conrfs  adjouniineitt,  which  led 
coonatl,  in  good  faith,  to  arrive  at  a  conclasion 
different,  the  trial  judge  eara,  from  that  which 
he  iutpnded. 

2.  The  janior  counsel  was  In  coart  when  the 
defendant  was  seutaoced.  He  had  preriously 
informed  the  Jiidge  that  be  nndexstood  that  no 
appeal  would  De  taken.  No  Ull  of  exceptions 
was  presented,  or  motion  for  new  trial  made. 

3.  The  court,  after  adjonmment,  hod  no  an- 
thoiitr  to  fraut  an  order  of  appeal  in  a  crim- 
inal  eaae,  which,  under  the  statute,  most  be 
applied  for  and  entered  in  open  court  prior  to 
•djoamment. 

(BrUabns  by  the  Court) 

AppUcatlon  by  the  atate,  <ai  the  rdatlon  of 
J.  B.  Kdwarda.  for  a  writ  ct  mandamus 
against  3.  B.  Lee^  Judge  of  the  Twelfth  Jndi- 
dal  district  court,  parish  of  Vernon,  and  for  a 
writ  of  habeas  na^ius.  Application  denied. 

Charles  CL  Egan,  for  r^tor.  Respondent 
Judge,  pro  b& 

BREAUX.  3.  Plaintiff  asks  that  a  writ  of 
mandamus  be  made  peremptwy,  directing  the 
district  Judge  to  sign  bills  of  exceptions  at- 
tached to  his  petition  for  a  mandamus,  and 
that  when  the  mandamus  shall  bare  been 
made  po^mptory,  and  the  appeal  ordered,  a 
writ  of  habeas  corpus  Issue,  directing  the 
warden  of  the  state  penitentiary  to  return  re- 
lator to  the  pariah  Jail  at  LeesrUIet  Vernon 
pariah.  Relator  was  tried  under  an  Indict- 
ment for  murder.  The  Jury  returned  a  verdict 
of  manslaughter,  and  recommended  the  ac- 
cused to  the  mercy  of  the  court,  on  April  11, 
1002.  He  was  sentenced  on  the  16tb  of  that 
month  to  a  term  of  seven  years  at  bard  labor 
in  the  penitentiary.  He  was  taken  by  the 
slieriff  from  the  parish  jail  iu  Vernon  pariah 
on  the  ITth  day  of  April.  1902,  and  conveyed 
to  the  state  penitentiary.  Relator  avers  that 
the  lendi'xg  counsel  In  the  case  asked  the  pre- 
siding Judge  when  court  would  adjourn,  and 
that  in  answer  he  said  that  he  expected  court 
would  adjourn  on  Friday,  the  18th  of  April; 
that  previous  to  this  conversation  he  had  men- 
tioned to  the  Judge  the  matter  of  taking  an 
appeal  In  this  case,  and  had  said  to  the  Judge 
that  he  Intended  to  appeal;  that  this  counsel 
was  detained  In  Shreveport,  but  wired  to  the 
Judge  that  be  woold  retnm  on  Thursday, 
acting  under  the  belief  tbat  prisoners  would 
not  be  sentenced  nntn  Friday;  that  when  he 
returned  he  found  that  relator  had  been  sen- 
tenced, and  was  on  bis  way  to  the  penlten- 
tiaiy;  that  the  court  bad  been  adjourned.  He 


further  avers  that  fala  counsel  called  on  fbe 
Judge,  and  found  him  willing  to  do-  anything 
possible  In  order  not  to  derive  relator  of  Us 
right  of  appeal,  but  that  the  Judge  could  not 
find  authority  tot  then  signing  blUa  of  excep- 
tions and  granting  the  appeal,  niere  were 
three  counsel  in  the  case.  One,  the  senior, 
was  In  Shreveport;  the  other  bad  returned  to 
his  home;  and  the  Junior  counsel  was  the 
only  one  present  when  the  defendant  was  sen- 
tenced. Relator  alleges  that  there  was  a  mis- 
understanding between  court  and  counsel, 
which  resulted  In  bis  losbg  his  right  ot  ap- 
peal, unless  the  remedy  here  applied  for  is 
granted. 

The  Judge  of  the  district  court,  In  his  an- 
swer to  the  rule  nisi,  says  that,  fire  days  after 
the  defendant  had  been  convicted,  he  pro- 
nounced sentence.  He  farther  says:  That 
connsel  who  urges  the  application  for  a  man- 
damus came  to  him  a  short  while  after  de- 
fendant bad  been  convicted,  and  said  he 
thought  be  would  appeal  the  case.  That  he 
was  asked  by  this  counsel  bow  long  court 
would  be  in  session.  That  his  (the  Judge's) 
reply  was  that  be  was  waiting  for  the  report 
of  the  grand  Jury,  thra  In  session,  and  that 
court  would  adjourn  Immediately  after  the 
end  of  their  labors;  tbat  be  could  not  say 
when  they  would  make  their  final  report; 
aud  that  it  might  be  as  late  as  Friday.  He 
(counsel)  then  remarked  that  he  was  going  to 
Shreveport,  and,  If  anything  came  up,  not 
to  assign  It  to  be  beard  before  his  return,  to 
which  he  replied,  "AH  right."  That  counsel 
made  no  mention  of  an  appeal.  That  no  bill 
of  exceptions  bad  been  presented  to  him,  and 
no  motion  for  a  new  trial,  although  a  number 
of  days  had  lapsed  from  the  day  of  defend- 
ant's conviction  to  the  day  he  was  sentenced. 
That  he  coold  know  of  the  Intention  of  coun- 
sel only  by  his  acts  In  open  court  Tbat  he 
had  been  Informed  by  the  Junior  counsel,  Mr. 
Huson,  that  there  bad  been  a  consultation 
held,  and  that  no  appeal  would  be  taken,  as 
win  appear  by  his  affidavit,  made  part  of 
the  return  to  the  rule  nisi.  That  the  grand 
Jury  made  their  final  return  on  Wednesday. 
That  he  then  notified  the  sheriff  to  bring  con- 
victed defradants  Into  court,  and  he  Imposed 
sentence  on  relator  In  open  eoiu^  In  the  pres- 
ence of  his  attorney,  Huson.  We  can  only  re- 
gret that  thte  misunderstanding  arose  between 
counsel  and  the  court  We  understand  tbat, 
in  the  course  of  a  friendly  conversation,  coun- 
sel cwcloded,  from  the  utterances  of  the 
Judge,  that  the  court  would  not  adjourn  be- 
fore his  return,  while,  on  the  other  hand,  the 
judge  did  not  think  that  he  bad  said  any- 
thing to  Justify  that  Inference.  Counsel,  with 
fairness  which  does  him  credit  says  In  his 
petition  tliat  he  does  not  wish  to  r^ect  on  the 
district  Judge,  and  that  the  result  came  about 
purely  from  a  misunderstanding  between 
court  and  counsel.  As  regrettable  as  the  dis- 
agreement is,  we  are  constrained  to  the  eon- 
elusion  that  the  court  has  been  r^ularly  ad- 
journed. Even  If  there  bad  been  Kuae  haste 


Digitized  by 


Google 


188 


8S  SOUTHERN  BBPOBTBB. 


to  adjoam,  we  would  not  aee  our  way  dear 
to  decide  that  the  case  should  be  retautated, 
and  an  appeal  granted.  It  wlU  be  bone  In 
mind  that  relator  has  not  made  the  least  Aow- 
Ing,  in  due  form,  ot  the  acts  prejudicial  to  hie 
cause  during  the  trial.  But  we  are  Informed 
by  the  court  that  there  was  no  undue  haste, 
that  all  matters  requiring  atteation  during 
the  term  had  be«i  disposed  of,  and  tiiat  noth- 
ing remained  to  be  done.  "The  statement  ot 
the  Judge  is  usually  accepted,  when  a  dif- 
ference arises  between  him  and  defendant's 
counsel  with  regard  to  the  &ctB."  State  t. 
Melton,  37  La.  Ann.  77;  State  t.  Beck,  41 
Iji.  Ann.  084,  0  SouOi.  4S1.  In  our  Tiew  of 
the  law  and  of  the  Judge's  authwity,  we  are 
led  to  the  conduslon  that  the  adjournment 
was  legal  and  r^nlar,  and  that.  In  rlew  of 
Qie  statemrat  In  the  return,  the  ^fendant  not 
havhig  objected,  through  the  counsel  by  whom 
he  was  assisted,  when  s»tenced,  he  can  no 
longer  be  heard  to  urge  the  complaint  here 
urged.  The  Judge  Is  concluded  by  the  order 
of  adjournment,  and  could  not  rescind  It 
The  term  had  been  brought  to  a  final  close. 
The  power  of  the  court  came  to  an  end  by  Its 
final  adjournment.  It  loses  Its  control  over 
cases  decided,  unless  Its  Jurisdiction  Is  kept 
alive  by  motion  or  otlier  proceeding  to  that 
end.  In  our  view  of  the  law,  no  altematlTe 
Is  left  to  us,  except  to  recall  the  rule  nisi. 

It  is  ordered,  adjudged,  and  decreed  that  the 
rule  nisi  which  was  Issued  In  this  case  be  re- 
called. The  application  Is  denied,  and  fbe 
suit  dismissed. 


a07  La.) 

SCOTT  et  al.  T.  PARRY  et  al.   (No.  14.275.) 
(Supreme  Court  ot  Louisiana.   May  1!^  1902.) 
TAX  SALID-TALmrnr— PRBSCRIPnON. 

1.  To  coBBtltate  a  valid  adjudication  of  prop- 
erty at  tax  sale,  there  munt  have  been  an  as- 
sessment sufQciently  accurate,  as  to  description, 
to  Identify  iL 

2.  The  prescription  ot  three  yean  glren  by 
the  act  of  1874  must  have  for  its  basis  the  ac- 
tual possession  of  the  tax  purchaser. 

.S.  The  vice  iu  a  tax  sale  arising  from  su  as- 
sessment of  property  by  a  description  which 
does  not  Identify,  Is  more  than  luformality,  and 
the  prescription  of  five  years  Is  Inapplicable. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court  parish 
of  Caddo;  Alfred  Dillingham  Land,  Judge. 

Action  by  L.  A.  Scott  and  others  against 
Robert  H.  and  Agnes  M.  Parry*  Judgment 
for  plaintiffs,  and  defendants  appeaL  Af- 
firmed. 

Wells  &  Wells,  for  appellants.  Thomas 
Fletcher  Bell,  for  appellees. 

BLANOHARD.  J.  This  Is  an  action  to 
annul  a  tax  of  land,  which  took  place  In  Au- 
gust, 1891.  Several  grounds  of  nullity  are 
set  up.  It  Is  necessary  to  notice  only  one  of 
these.  The  land  in  question  was  assessed 
as  "one  hundred  and  sixty-two  acres,  t>elng 
north  fractional  section  two.  township  15  N., 
range  IS  west"   It  was  advertised  by  that 


description  and  Uie  deed  executed  by  the  tax 
collector  to  the  tax  purchaser  so  describes 
it.  The  assenment  was  made  to  tiie  heSn 
of  J.  B.  Oilmer.  But  the  true  description  of 
the  property  owned  by  the  beln  of  J.  B. 
OUmer  was  the  north  fractional  half  of 
section  two,  township  fifteen  north,  range 
thirteen  west  "North  fractional  section 
two"  is  not  the  same  thing  as  "north  frac* 
tional  half  of  section  two.*'  The  word 
"baU"  cannot  be  supplied.  It  would  be  just 
as  reasonable  to  supply  tlie  word  **thlrd.**  oe 
"quarter."  or  "afth."  Without  it  *i»rtli 
fractional  section  two"  means  nothing  unless 
it  means  ttie  wbole  of  tractlmial  section  two 
—the  wcvd  *'nortb'*  being  siqMerilnoaa.  We 
make  out  from  the  scanty  documentary  evi- 
dence offered,  tmaccompanied  by  explana- 
tion or  map,  that  J.  B.  Gilmer  mtered  from 
the  government  ftacUonal  aectiw  2,  town- 
ship 15,  range  13,  contahili^  162.88  acres, 
bat  there  then  follows,  as  part  of  the  same 
record  evldrace,  cOTtain  other  descriptions 
of  lots  and  lands  on  the  same  fractional  sec- 
tion, aggregating  105.24  acres.  Whether 
they  were,  too,  entered  by  Gilmer  we  are 
not  apprised.  But  we  take  the  document 
offered  as  showing  other  lands  than  the 
162.88  acres  In  the  fractional  section.  Oth- 
er persons  may,  therefore,  own  the  land  In 
the  fractional  section  south  of  the  line  which 
bounds  on  the  south  the  north  half  of  the 
fractional  section.  Again,  162  acres  in  that 
fractional  section  were  assessed.  If  the 
whole  of  the  section  Is  Included  in  the  de- 
scription contained  on  the  tax  roll  In  the 
assessment  made  against  the  heirs  of  Gil- 
mer, In  what  part  of  It  are  we  to  locate  the 
particular  1^  acres,  which  Is  the  subject  of 
this  controversy?  We  are  constrained  to 
hold  that  the  description  of  the  property  Is 
too  vague  and  Indefinite  to  operate  a  convey- 
ance of  title,  or  to  serve  as  a  basis  of  a 
valid  tax  titie.  Gibson  v.  Hitchcock,  37  La. 
Ann.  214;  Augusti  v.  Lawless'  Heirs,  45  La. 
Ann.  1370,  14  South.  228;  Improvement  Ga 
V.  Succession  of  Fasnacbt,  47  La.  Ann.  1204, 
17  South.  800.  "Wb«,"  said  the  court  In 
Wilson  T.  Marshall,  10  La.  Ann.  329,  "the 
power  of  government  Is  Interposed  to  de- 
vest private  tities  to  real  estate,  It  Is  nec- 
essary, under  pain  of  nullity,  that  the  estate 
sought  to  be  devested  should  be  so  described 
that  it  may  be  Identified."  An  assessment  is 
invalid  unless  It  give  such  a  description  of 
the  lands  that  the  parts  of  the  government 
subdivisions  belonging  to  the  taxpayer  may 
be  ascertained  and  separated  from  the  parts 
of  the  same  subdivision  belonging  to  other 
persons.   Person  v.  O'Neil,  32  La.  Ann.  228. 

Defendants  pleaded  the  prescription  of 
three  years  against  the  action  to  annul  the 
tax  title,  but  It  Is  the  prescription  declared 
In  Act  No.  105  of  1874— not  that  given  in 
article  233  of  the  constitution  of  1898,  for 
this  suit  was  filed  within  three  years  of  the 
adoption  of  the  constitution  of  1898.  To 
support  the  plea  of  prescrCptlon  of  three 
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J  ears  under  the  statute  of  1874,  the  tax  pur- 
chaser must  show  actual  possession  of  the 
property  for  three  years  prior  to  the  suit  to 
annnl.  Barrow  t,  Walson,  39  La.  Ann.  409, 
2  South.  809;  Breanx  r.  Negrotto,  48  La. 
Amu  426.  8  South.  502;  Bossell  t.  Lang,  60 
La.  Ann.  38,  23  South.  113;  Hansen  t.  Civil 
SheHOT,  62  La.  Ann.  1568,  28  South.  167. 
The  burden  Is  on  him  to  establish  the  basis 
of  the  prescription.  Here,  defeudauts  did 
not  show  actual  possession  by  them  of  the 
land  for  three  years.  They  offered  no  evi- 
dence at  all  on  the  question  of  possession. 
It  Is  true,  there  is  In  plaintiffs*  original  pe- 
tition the  averment  that  Agnes  M.  Parry  "is 
In  possesslra  of  said  land  under  a  deed 
from  her  father  Robert  Parry  and  refuses 
to  surrender  the  possession  to  petitioners." 
This  was  an  admission  that  one  of  the  de- 
fendants was  In  possession  of  the  land  at 
and  prior  to  the  Institution  of  the  suit,  but 
It  was  not  an  admission,  and  did  not  dispose 
with  proof,  that  defendants  were  or  had 
been  in  possession,  prior  to  the  suit,  for  a 
length  of  time  snfflclent  to  predicate  the  pre- 
scription of  three  years  upon. 

Defendants  also  pleaded  the  prescription 
of  five  years  as  against  all  informalities  af- 
fecting the  tax  sale,  l^ls  prescription  Is 
inapplicable.  The  vice  In  a  tax  sale  aris- 
Ins  from  an  assessment  of  property  for  tax- 
ation bjr  a  description  which  does  not  identi- 
fy. Is  more  than  an  Informality.  Person  t. 
0*Neil,  82  T^.  Ann.  228;  Millaodon  v.  Galla- 
gher, 104  La.  713,  29  South.  307;  Hansen  t. 
CtrU  Slieriff,  82  lA.  Ann.  1669,  28  South. 
167. 

It  is  ordered  that  tbt.  Judgment  appealed 
from  be  affirmed. 


(107  La.) 

8TATB  ex  tel.  RICHARDSON  T. 
SCHWARTZ  FOUNDRY  CO., 
Limited.   (No.  14,142.) 
(Snpreme  Coart  of  Loolsiana.   May  12,  1902.) 

AFFBAI>-AFnRUANCa, 

Where  a  party  becomes  the  owner  of  stodc 
hi  aa  locorporated  company.  Is  In  possession  of 
the  certificates,  and  dMnauds  the  transfer  of 
the  tame,  and,  after  judgment  orderins  the 
transfer,  aud  an  appeal  therefrom,  the  re- 
nmndent  and  appellant  appears  in  this  court, 
tnrongh  Its  connsel,  only  for  the  purpoae  of 
comtmtiDg  that  the  judgment  appealed  from 
be  afBrmed,  snch  judgment  will  be  affirmed. 
(Syllabus  by  the  Gonrt) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Fred  D.  King,  Judge. 

Application  by  the  state,  on  the  relation  of 
F.  L.  Blcbardson,  receiver  of  the  American 
National  Bank,  against  the  Schwartz  Foundry 
Company,  Limited.  From  an  order  granting 
file  writ,  defendant  appeals.  Affirmed. 

Forrar,  Jonas  ft  Kntttschnltt  and  Laxsrus 
ft  Luce,  toe  appellant  Richardson  &  Soul^ 
for  ai^>eUee. 

MONROB,  J.  Relator  alleges  that,  In  bis 
capacity  of  receirer  of  the  American  National 


Bank  of  New  Orleans,  he  obtained  Judgment 
In  the  civil  district  court  against  Sumpter 
Turner  and  Ed  Well,  syndics  of  M.  Schwarts 
&  Co.,  Insolvents,  and  against  Moses  Schwartz 
and  Meyer  O.  Well,  members  of  said  firm.  In- 
dividually, for  $74,016,  with  Hen  and  privilege 
upon  certahi  shares  of  stock;  that  the  Judg- 
ment so  obtained  was  affirmed  by  the  su- 
preme courts  of  the  state  and  of  the  United 
States,  and  was  recorded  and  ordered  execut- 
ed, aud  that  thereunder  the  property  mention- 
ed, consisting  of  700  shares  of  the  stock  of 
the  Schwarts  Foundi;y  Company,  Limited, 
was  adjudicated  to  him  (purchasing  for  the 
benefit  of  the  creditors  of  the  defunct  bank, 
of  which  he  is  the  receiver)  at  f87  per  share, 
or  a  total  of  $60,000,  and  that  the  sale  was 
duly  approved  by  the  district  court;  that 
thereafter  relator  presented  the  Judgment  so 
obtained,  the  proc&s  verbal  of  the  sale,  and 
the  certlflcates  of  said  stock,  with  transfers 
and  powers  of  attorney  annexed,  to  Moses 
Schwartz,  the  president  of  the  Schwartz 
Foundry  Company,  Limited,  and  demanded 
the  transfer  of  the  stock  on  the  books  of  the 
company,  but  that  the  demand  was  refused. 
He  accordingly  prays  for  a  mandamus  wder- 
Ing  the  transfer  and  the  Issuance  of  new  cer- 
tlQcates.  The  facts  alleged  In  the  petition  are 
admitted,  and  whilst  the  defendant  appears  to 
have  set  up  a  nominal  defense  In  the  district 
court,  and  to  have  appealed  from  a  judgment 
making  peremptory  the  mandamus,  it  has  ap- 
peared in  this  court,  through  Its  counsel,  only 
for  the  purpose  of  consenting  that  the  Judg- 
n,ent  appealed  from  be  affirmed,  which  con- 
sent we  find  Justified  by  the  record. 
The  Judgment  Is  accordhi^y  affirmed. 


(107  La,) 

CITY  OF  SHREVEIPORT  v.  SHRBVB. 
PORT  BELT  BT.  CO.   (Ko.  14.408.) 
(Supreme  Court  of  Louisiana.  May  12;  1)002.) 

UUNICIFAL  IMPROVBMBNTB— STREET  RAIZi- 
ROADS— PA  VINO  ROADBED. 

1.  The  difference  between  plalntitC  and  de- 
fendant grows  out  of  the  meflBurement  of  de- 
fendant's roadbed  in  order  to  fix  proportiou  of 
cost  of  paving  due  by  defendaut  to  plaiutiEf. 

2.  The  statute  looks  only  to  the  roadbed  In 
fixing  the  amount.  Plaintiff's  contention  Is 
that  this  roadbed  Is  seven  feet  wide;  the  de- 
fendant's that  it  1b  less.  When  ties  are  used, 
the  rail  rests  on  the  inside  and  outside  of  the 
trnclE  the  length  of  the  ties.  Wheu  girders  or 
sleepers  are  used,  the  widtb  of  the  roadbed  la 
less.  The  roadbed  consists  of  the  foundation 
on  v-hich  the  superstructure  rests.  Ttie  rails 
are  the  superatructnre,  and  rest  on  the  gird- 
ers. 

3.  The  proportitm  of  the  space  being  limited 
to  the  roadbed,  the  court  holds  that  it  is  with- 
out authority  to  take  the  outside  of  the  track 
iDto  account  ou  the  ground  ttint  the  road  Is 
benefited  by  the  adjacent  pavement.  Roadbed 
owes  the  proportiou  of  cost  of  paving.  TUa 
dona  not  include  part  of  the  adjacent  roadway 
on  which  rails  do  not  rest. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  pariah 
of  Oaddo;  Alfred  Dillingham  Land,  Judge. 
Action  by  the  city  of  Shreveport  against  tha 
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Bhreveport  Belt  Railway  Company.  JnHg- 
fflent  for  defoidant;  and  plaintiff  ajqiKalB.  Af- 
firmed. 

Edward  Hughes  Randolph,  City  Atty.,  for 
appellant  Wise  &  Herndon,  for  appellee. 

BRE&CX,  J.  Flahitlff  hrongbt  this  salt  to 
recover  the  proportion  of  cost  of  paving  streets 
In  Shrereport  In  which  the  defendant  rail- 
way company  has  Its  tracks.  The  amount 
dalmed  hy  plaintiff  la  arrived  at  by  taking 
7  feet  as  the  width  ot  construction  for  which 
It  claims  the  defendant  Is  liable,  while,  on  the 
other  hand,  defendant's  Insistence  Is  that  It 
owes  the  cost  of  construction  on  the  basis  of 
a  roadbed  S  feet  %  Inches  in  width.  Herc- 
totore  wooden  cross-ties  vetB  used  In  the 
construetlon  of  roadbeds.  They  measured  7 
feet  In  width,  and  this  heretofore  has  been 
taken  as  the  width  of  the  roadbed  Itself,  and 
the  cost  of  construction  was  fixed  on  that 
measurement  This  court  has  decided  with 
reference  to  measurement  for  paving  purposes 
when  cross-ties  are  used  by  the  defmdant  com- 
pai^  that  the  roadbed  must  be  t&kea  as  meas- 
nrbig  seven  feet  In  width;  "that  If  the  cross- 
ties  extend  to  a  width  of  seven  feet,  it  follows 
that  the  roadbed  Is  seven  feet  wide."  City 
of  Shreveport  v.  Shreveport  dty  By.  Co.,  104 
La.  27G,  29  South.  129.  Of  late  yean  In  sev- 
eral cities  a  change  has  been  made,  and  a 
new  method  of  laying  roadbeds  adopted.  The 
defendant  road  adopted  the  new  idan,  and 
used  strhigera  m  girders  to  support  Its  rails. 
On  defoidant's  theory,  the  superstructure  of 
railroads  is  supported  on  this  plan  by  a 
foundation  less  wide  than  under  the  old  plan  of 
construction.  PlalntUTs  able  counsel.  In  en- 
deavoring to  meet  this  theory,  says  that  there 
has  been  no  change  In  the  width  ot  the  tracks, 
and  that  they  occupy  superficially  as  many  as 
seven  feet  of  the  track,  and  that  they  derive 
as  much  benefit  from  the  paving,  and  that 
In  consequence,  the  assessment  should  be  the 
same.  Ttadng  plaintiff's  power  of  assess- 
ment In  matter  here  to  the  statute  Xo.  10  of 
1800,  It  is  plainly  evident  that  where  a  rail- 
way bed  and  track  occupies  a  portion  of  the 
street  It  shall  pay  In  prop<Hlion  to  the  space 
occupied  by  Its  roadbed.  Section  2  of  the 
statute.  This  has  been  Interpreted  by  this 
court  as  extending  to  a  width  of  seven  feet 
because  that  was  the  length  of  the  ties,  taken 
as  constituting  the  width  of  the  bed.  Here 
there  are  no  ties,  and  It  appears  that  the  same 
weight  as  when  ties  were  used  is  supported 
by  a  roadbed  less  wide.  Tbe  gauge  has  re- 
mained the  same,  but  the  roadbed  baa  been 
curtailed  of  Its  proportion.  This  roadbed 
alone  Is  to  be  taken  as  the  width  In  fixing  de- 
f^idant's  proportion  of  costs.  "The  roadbed 
Is  the  fon.^datlon.'*  1  Elliott  R.  R.  i  C;  San 
Francisco  &  N.  P.  R.  Co.  v.  State  Board  01 
Equalization,  60  Cal.  34.  The  word  "road- 
bed,** as  relates  to  railroads.  Is  the  bed  or 
foundation  on  which  tbe  superstructure  of 
the  railroad  rests.  Such  Is  the  definition  given 
by  both  Worcester  and  Webster,  and  we  think 


it  correct  City  and  Comity  of  San  Ftanclsco 
V.  Central  Pac.  R.  Co.,  63  Cal.  467,  49  Am. 
Rep.  98.  "The  rails  In  place  constitute  the 
superstrnctnre  resting  npon  tiie  roadbed." 
Ban  Francisco  &.  N.  P.  R.  Co.  v.  State  Board 
of  Equalization,  60  Cal.  34.  The  track  Is  not 
supported  and  buttressed  by  tbe  paved  street 
on  each  side  of  the  roadbed  to  such  an  extMit 
as  would  warrant  us  in  adhering  to  tbe  first 
measurement— L  e.,  of  seven  feet— because  of 
benefit  derived  thereby.  If  tbe  benefits  be  as 
great  as  contended  for  by  plaintiff,  they  are 
not  Included  within  the  roadbed.  The  law 
fixes  the  width;  I.  e.,  it  specifically  limits  It  to 
the  roadbed.  It  Is  not  left  to  us  to  fix  It  by 
reference  to  the  b«ieflt  which  may  be  receiv- 
ed by  other  physical  agencies  not  Included  in 
or  forming  part  of  the  roadbed.  Tbe  extent 
of  the  adjacent  snppwt  Is  lacking  In  certain- 
ty. Sbould  we  take  the  space  of  stz  Inches  on 
each  side  as  the  measure  representing  this 
support  the  question  would  no  longer  be  with- 
in the  limit  laid  down  In  the  statute,  viz.,  the 
width  of  the  roadbed;  and,  sbould  we  consid- 
er this  ^-Inch  strip,  we  would  be  jostlfled  la 
construing  the  statute  as  including  the  whole 
space  on  each  side  of  tbe  roadbed,— that  Is, 
from  curb  to  curb.  This  would  he  trenching 
upon  legislative  functl<»s  specifically  prohibit- 
ed. 

But  plahitiff  earnestly  Invokes  the  rule  laid 
down  In  our  own  dedslm  dted  supra  as  one 
of  property,  which  should  remafai  nnchanged. 
Tm^  when  Qie  facts  npon  which  the  rule  Is 
founded  are  about  the  same,  the  rule  ot  stare 
decisis  should  govern;  but  if  the  defendant 
were  to  construct  a  narrow-gangs  road  on  a 
four^oot  foundation  or  roadhed.  under  the 
statute  the  roadbed  would  reiffesent  the  width 
for  assessment  of  defendant's  casta,  and  not 
the  adjacent  concrete,  which  fwrns  no  part  of 
the  roadbed.  Tbe  a^rnment  ot  the  learned 
counsel  that  on  unpaved  streets  the  defendant 
Btin  uses  the  old  croes-tle  plan  of  laying  Its 
road  seven  feet  In  width,  and  that  this  la 
demonstratlwi  enough  that  the  benefit  derived 
Is  at  least  equal  to  the  numb«  of  feet  to 
make  It  seven,  as  contended  by  plaintiff, 
would  be  unanswerable  were  It  not  for  the 
limitation  to  numbed  upon  which  we  have 
heretofore  dwelt,  ^e  argument  for  plaintiff 
sets  forth  that  thore  Is  already  trouble  about 
the  superstructure  of  the  track,  and  in  order 
to  build  and  strengthen  the  concrete  cubes  It 
would  disturb  and  weakra  at  least  a  foot 
of  tbe  street  on  the  outside  of  each  bed. 
There  Is  testimony  in  support  <tf  the  argu- 
ment We  inter  that  the  necessity  (tf  these 
changes  or  repairs  is  very  remote;  besides, 
if  It  should  arise.  In  our  view  it  would  d^ 
volve  upon  the  defendant  to  make  the  re- 
pairs at  Its  costs.  Moreover,  a  question  very 
similar  was  passed  upon  In  the  case  befix« 
cited,  from  which  we  quote:  *'Tbe  Idea  In 
fixing  upon  a  width  of  seven  and  tiireeniuar- 
ters  feet  being  that  the  cross-tiea  ore  seven 
feet  long  and  that  in  renewing  them  It  would 
he  necessary  to  disturb  the  pavement  aer- 
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eral  Inches  on  either  Bide,  where  It  Is  Bhown 
that  by  cutting  a  defectlTe  tie  In  the  middle 
It  may  be  drawn  from  either  end,  and  heiice 
that  the  excavation  need  not  be  wider  than 
the  length  of  the  tie.  [This  Is,  In  substance, 
one  of  defendant's  answers  to  one  ot  plaln- 
tUTa  demands.]  Beyond  which  It  Is  also 
shown  that,  as  the  roads  In  question  are  built, 
It  Is  not  contemplated  that  the  ties  will  ever 
be  renewed."  This  is  precisely  the  position 
of  defendant  now  with  reference  to  its  gird- 
ers, concrete,  and  rails,— that  it  la  not  contem- 
plated that  they  wUI  require  renewal. 

The  legislative  will  leaves  no  room  for  Inter- 
pretation that  would  Include  anything  outside 
of  the  line  of  the  roadbed.  It  only  remains 
for  VB  to  affirm  the  Judgment  For  reasons 
aaelgned.  It  Is  affirmed. 

BIANiCHARD,  J.,  recnsed,  oa  aecomt  of 
Intenst  In  the  result 


a07  La.) 

SLLEBBDSOH  t.  KOGEL.    (No.  14,061.) 
OSuprenw  Goart  of  Loutslaoa.   May  12,  1802.) 
DIVOBCX-tALIHOHT. 

1.  The  demand  of  the  wife  Cor  aUmouy  flnda 
BO  suiqiort  in  law  or  fact. 

2.  After  two  years  had  elapsed,  and  no  rec- 
Ondllatiou  bad  taken  place,  the  defendant 
hnsband  recovered  a  Judgment  for  divorce, 
based  dikmi  the  judgmuit  of  separation  from 
bed  and  board  obtained  by  the  wife.  Act  No. 
25  of  189a  Beld,  that  the  Judgment  la  valid 
and  legaL 

(Syllabos  by  the  Court) 

Appeal  from  civil  district  court  parteb  of 
Orleans;  FVed  D.  King,  Judge. 

Action  by  Adllne  Ellcrbnsch,  wife  of  John 
Eogel,  i^inst  John  Kogd.  Judgment  for  de- 
fendant and  plaintiff  aroeels.  Affirmed. 

Ernest  Lee  Sausum,  for  appellant  Joseph 
B.  Derbes,  for  appellee. 

BBBAUX,  J.  Plaintiff  brought  this  suit 
against  ber  husband  for  a  s^aratlon  from 
bed  and  board  and  for  alimony.  She  recor- 
oed  judgment  In  June,  1898^  of  s^inratlon 
bom  bed  and  board.  She  was  by  the  Judg- 
ment allowed  aUmony  at  |U  per  month.  In 
1809  defendant  sued  ont  a  rule  against  plain- 
tiff^ asking  for  a  suspension  of  the  allowance 
to  bis  wife  which  had  been  decreed  as  Just 
mentioned.  Tbe  rule  was  made  absolute  In 
due  time.  The  ground  on  which  the  court  act- 
ed In  setting  aside  tbe  decree  of  alimony  was 
that  no  domicile  had  been  appointed  by  the 
court  as  required  by  articles  147  and  148  of 
the  Civil  Code.  No  appeal  baa  heea  taken 
from  the  Judgment  decreeing  a  discontinuance 
of  the  allowance  In  question  to  tbe  wife.  In 
AprD,  1001,  more  than  two  years  after  the 
pblnUff  had  obtained  a  Judgment  of  separsp 
tfon  from  bed  and  board*  the  defendant  hua- 
band  presented  a  petttl(m  to  the  court  ftw  a 
ffirorce,  gronnded  upon  the  decree  of  sq^ra- 
tion  from  bed  and  board  which  had  been  ob- 
tained by  his  wlf  & 


Tlie  statute  (Act  No.  25  of  1808)  renders  It 
possible  for  a  married  pa'son  against  whom  a 
s^iaration  from  bed  and  board  has  been  ren- 
dered, at  the  expiration  of  two  years  from 
the  date  of  the  Judgment  If  there  has  been 
no  reconcillatlou  between  the  parties,  to  ob- 
tain from  tbe  court  that  rendered  the  Judgment 
of  separation  from  bed  and  board  a  Judgment 
of  divorce.  In  the  last  ault.  In  which  tiie  hus- 
band appeared  as  plaintiff  for  divorce,  the 
wife,  Mrs.  Adllne  EUerbusch,  aH[>eared  by  way 
of  reconvention,  and  again  a^ed  for  alimony. 
The  husband  recovered  a  Judgmoit  for  divorce, 
and  again  the  question  of  alimony  came  before 
the  court.  As  no  domicile  was  appointed  by 
the  court  And  as  It  foUows  that  she  did  not 
prove  that  she  had  resided  at  an  appointed 
domicile  while  the  proceedings  were  pending 
before  the  court  *he  cannot  recover  alimony. 
The  following  excerpt  is  In  point:  "Inasmuch 
as  the  def«idattt  confessedly  left  the  domicile 
of  bar  husband  without  obtaining  from  the 
Judge  an  order  assigning  her  a  domicile  pend- 
ing the  suit,"  she  has  no  right  to  alimony. 
The  statute  Imposed  the  burden  of  proof  on 
the  one  suing  for  alimony.  Subervtlie  v.  Ad- 
ams, 46  La.  Ann.  12S.  14  South.  5ia  The 
rec<rd  does  not  contain  evidence  sustaining 
the  demand  for  alimony,  and  no  bill  of  ex- 
ceptions showing  that  the  conrt^s  ruling  ex- 
cluding testimony  regarding  a  demand  for 
alimony  was  erroneous.  Tbe  appeal  before 
us  was  taken  from  the  Judgment  of  divorce 
obtained  by  the  husband.  We  have  found  no 
reason  on  which  to  disturb  It,  and  It  only  re- 
mains for  us  to  affirm  Hie  Judgm«tt  of  the 
district  court. 

For  the  reasons  assigned.  It  Is  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  ap- 
pealed from  Is  affirmed. 


a07  La.) 

6TATD  V.  MILLEB.    (No.  14,406.) 

(Supreme  Court  of  Louisiana.    May  12,  IfX^) 

CRIUINAL  LAW— NEW  TRIALr-APPEAL-RB- 
VIEW  OF  EVIDENCE. 

L  The  failure  of  defeodant  Id  a  criminal  case 
to  introduce  evidence  in  his  own  behalf  which 
was  within  his  control  for  the  renson  that  ho  did 
not  believe  it  was  called  for  auder  the  evidence 
which  the  state  had  adduced  acainst  IiIeu,  Cnr- 
niahes  no  reason  for  a  uew  trial. 

2.  In  the  district  and  not  the  supreme,  court 
Is  vested  the  right  auil  power  of  determining 
whetlier  a  verdict  reudered  flf;iiinfit  defendant  in 
a  criminal  case  wos  justified  by  the  weight  and 
sufBciency  of  tbe  evidence  adduced  against  him. 
■^Tieu  the  district  court  overrules  a  motion  for 
a  new  trial,  hoidinj;  that  the  verdict  was  jus- 
tified, tbe  supreme  court  cannot  review  his  cun- 
ciusioD,  even  tbou;;h  in  a  bill  of  exception  re- 
served to  this  ruling  Is  embodied  a  t6sam6  of 
the  testimony  which  was  tnben  on  the  trinl, 
si^'ned  hy  the  district  attorney  and  counsel  of 
tbe  accused. 

(SyUabus  by  the  Court.) 

Appeal  from  criminal  district  court  pai^ 
Ish  of  Orleans;  Joshua  O.  Baker,  Judge. 

George  Miller  was  convicted  of  larceny, 
and  appeals.  Affirmed. 
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Paul  C.  la  Salle,  for  appellant.  Walter 
Gulon,  Atty.  Gen.,  and  J.  Ward  Gurley, 
Dist  Atty.  (Lewis  Onion,  of  conusel),  for 
the  State. 

Statement  of  the  Case. 

XICHOLLS,  C.  J.  Defendant  appeala 
from  a  sentence  for  larceny,  urging  his 
grounds  of  complaint  In  a  bill  of  exceptions 
taken  to  the  refusal  of  the  district  court 
to  grant  him  a  new  trial.  The  grounds 
which  he  assigned  as  those  entitling  him  to 
a  new  trial  were:  (1)  Because  the  verdict 
was  contrary  to  the  law  and  the  evidence. 
(2)  Because  the  evidence  did  not  establish 
beyond  all  reasonable  doubt  the  guilt  of  the 
defendant  as  the  law  reauired.  (3)  Because 
the  ownership  of  the  property  had  not  been 
proven  as  laid  In  the  Information,  nor  bad 
there  been  any  proof  to  show  that  the  pros- 
-ecuting  witness  was  ever  In  possession  of 
the  property  used  as  evidence  and  alleged 
to  have  been  stolen  by  the  defendant.  (4) 
Because  the  state  had  failed  to  establish  be- 
yond all  reasonable  doubt  the  corpus  delicti; 
that  there  was  no  proof  to  show  that  the 
property  In  question,  or  any  similar  property, 
Imd  ever  been  taken  and  stolen  by  the  de- 
fendant from  the  prosecuting  witness.  (5) 
Because  the  pro[>erty  In  question,  and  which 
was  used  In  evidence  on  the  trial.  Is  the 
property  of  the  defendant;  that  the  reason 
ilct'endant  had  not  established  by  proof  his 
ownership  of  the  property  on  trial  was  by 
reason  of  the  fact  of  the  want  of  proof  on 
tlie  part  of  the  state  to  establish  the  corpus 
delicti,  and  that,  therefore,  defendant  was 
not  compelled  under  the  law  to  make  any 
defense  thereto;  that  the  property  alleged 
to  have  been  stolen  by  defendant  was  given 
and  sold  to  defendant  by  Jack  Kelly,  a  per- 
son whom  defendant  prays  the  court  will 
cause  to  be  summoned  in  court  so  as  to  ena- 
ble defendant  to  secure  and  have  the  benefit 
of  his  testimony,  and  to  have  the  same  made 
a  part  of  the  motion,  as  though  written  and 
embodied  therein.  The  court  caused  Kelly 
-to  be  summoned,  and  his  testimony  taken. 
The  motion  for  a  nevi-  trial  was  then  taken 
up  and  argument  heard.  The  court  over- 
ruled the  motion,  and  the  defendant  appeal- 
ed. Defendant  annexed  to  bis  bill,  as  part 
thereof,  bis  motion  for  a  new  trial  and  the 
evidence  taken.  In  the  bill  It  Is  stated  that 
tlie  judge  overruled  the  motion  for  reasons 
orally  assigned.  What  those  reasons  are 
we  are  not  Informed.  We  find  in  the  record 
a  paper  headed  "Statement  of  Facts,"  which 
Is  signed  by  the  district  attorney  and  the 
ctmnsel  of  the  defendant.  It  purports  to  re- 
cite the  testimony  given  on  the  trial  by  the 
ditii-'ront  witnesses.  We  have  repeatedly  de- 
cided that  the  supreme  court  is  without  ju- 
risdiction in  a  criminal  case  to  review  the 
evidence  wblch  was  submitted  to  the  Jury 
wlilcU  went  to  show  the  guilt  or  Innocence 
of  the  accused.  In  order  to  ascertain  whcth- 
«r  the  conclusions  reached  by  the  Jury  on 


the  evidence  before  It  was  correct  or  not 
This  Is  tru^  whether  this  testimony  be 
brought  before  us  lncori>orated  In  a  bill  of 
exceptions  tak^  to  the  ruling  of  the  court 
refusing  a  new  trial,  or  whether  It  comes 
up  In  the  record  as  an  agreed  statement  of 
facts  signed  by  counsel  of  both  parties.  In 
the  district  Judge  Is  vested  the  right  and 
power,  after  the  Jury  has  returned  Its  ver- 
dict, to  determine  whether,  on  the  evidence 
which  has  been  submitted  to  it,  and  upon 
which  its  verdict  rested,  a  new  trial  should 
be  granted  or  not.  When  his  conclusions 
as  to  the  guilt  of  the  accused  under  the  evi- 
dence which  was  adduced  on  the  trial  are 
In  accord  with  those  of  the  Jury,  and  he  re- 
fuses the  new  trial,  we  are  powerless  to  re- 
view the  ruling.  If  there  was  any  legal 
complaint  to  be  made  of  this  evidence, 
whether  because  Improper  or  Illegal  evidence 
was  admitted,  or  proper  and  legal  eTid«ice 
was  not  allowed  to  be  Introducedi  objections 
on  that  score  should  have  been  pi'esented  to 
us  at  the  time  in  bills  of  exception  then 
taken.  If  defendant  conceived  there  was 
any  legal  reason  why  the  jury  could  not  or 
should  not  return  a  verdict  of  guilty  on  the 
evidence  submitted  to  It,  defendant  should 
have  stated  his  grounds  to  the  court,  and 
called  upon  it  so  to  charge,  and,  on  refusal 
to  charge  as  requested,  he  should  have  taken 
a  bill.  On  the  other  hand.  If  the  court  it- 
self should  have  given  Instructions  to  the 
Jury  of  which  defendant  could  legally  com- 
plain, he  should  then  have  objected,  and  re- 
served a  bill. 

The  court  allowed  the  testimony  of  Kelly 
to  be  taken  In  ord&e  to  enable  it,  by  taking 
that  testimony  In  connection  with  that  which 
had  been  adduced  before  the  jury  (of  which 
it  was  itself  legally  advised),  to  grant  a  new 
trial,  if  It  thought  It  legally  right  that  this 
should  be  done.  Even  with  that  additional 
evidence  before  him,  taken  In  connection  with 
tliat  which  had  been  adduced  on  trial,  the 
judge  was  of  the  opinion  that  the  state 
bad  made  out  its  case,  and  refused  to  re- 
open the  case.  Appellant  complains  of  hts 
action.  It  is  very  clearly  shown  that  while 
the  testimony  taken  on  the  trial  of  the  case 
was  before  the  district  Judge  himself  to  be 
considered  by  him  (coupled  with  the  new 
evidence  adduced)  In  order  to  determine  him 
as  to  what  bis  course  should  be,  that  evi- 
dence cannot  be  brought  before  this  court 
for  Its  consideration  In  the  matter,  and  that 
the  only  evidence  which  could  be  before  us 
would  be  tlmt  taken  on  the  trial  of  the  mo- 
tion for  a  new  trial,  when  embodied  In  a 
bill  of  exception  taken  to  the  ruling  of  the 
judge  on  that  motlcm  as  involving  an  wror 
of  law.  Kdly's  entire  testimony  was  receiv- 
ed below  without  objection,  and  no  qnes- 
tion  of  law  arose  from  it,  or  in  the  mling 
of  the  district  court  refusing  a  new  trlaL 
We  certainly  could  not  undertake  txy  say 
on  Kelly's  testimony  alone,  and  without  any 
knowledge  legally  of  what  the  evldenc*  tak- 
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rn  on  the  trial  had  been,  that  the  defendant 
was  entitled  to  a  new-  trial.  We  may  say 
here,  however,  tbat  a  defendant  who  had 
failed  to  Introduce  certain  testimony  on  his 
own  behalf  because  he  erroneoosly  supposed 
it  was  not  required  by  the  necessities  <^  his 
•  ase,  would  not  be  entitled  to  a  new  trial  in 
ordei  to  rectify  his  own  error,  unless  under 
very  extraordinary  circumstances.  Such  a 
l  ourse  woold  hold  out  a  direct  Inducement 
to  counsel  of  ftccnsed  parties  to  commit  er- 
rors. 

The  jadgmoit  appealed  from  Is  affirmed. 
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COTTON  T.  JENNINGS  IRRIGATING  CO., 
Limited.    (No.  14,2&4.) 

(Snprem*  Court  of  Louisiana.   May  26.  1902.) 

IRRIQATION— CONTRACT— BREACH—INABIL- 
ITY TO  PERFORM. 

1.  In  a  coutract  made  by  a  rice  farmer  with 
the  offlcerB  of  B  canal  IrrlgatlDg  company 
vblch  was  in  process  of  construction  the  only 
obligation  entered  into  by  the  fnrmer  was  to 
pujr  two  Hacks  of  rice  per  acre  "for  the  land 
irngBtFd."  the  fanner  leaving  himself  at  liberty 
to  jtlant  what  land  be  pleased,  and  to  call  for 
trrunition  or  not,  as  he  might  ^iolt  proper.  By 
a  clause  iu  the  contract  it  was  declared  in  be- 
half of  the  company  that  "it  woold  use  all 
reasonable  means '  to  supply  water.  Such  a 
ctaase,  und«-  such  circumstances,  has  to  be  -lib- 
erally construed  in  behalf  of  the  corporation. 
The  mere  fact  that  the  canal  company  failed 
to  hare  had  the  canal  completed,  though  it 
was  physically  poaslbie  to  hare  done  so,  did  not 
carry  with  it  liability  for  damages. 

2.  The  putting  in  default  in  presence  of  an 
ackuowledged  inability  to  perform  or  in  case 
of  an  absolute  denial  of  the  existence  of  any 
'-untract  cannot  be  exacted.  Beck  t.  Fleitas, 
3.7  Ia.  Ann.  49'i:  Allen  v.  Steers.  2  Sooth.  199, 
39  JjA.  Ann.  5S(t. 

(Syllabna  hi  the  Court.) 

Appecl  from  Judicial  district  conrt,  parish 
of  Calcasieu;  Bdmund  Denis  Miller,  Judse. 

Acticn  by  L.  Cotton  against  the  JennloKS 
Irrigating  Company,  Limited.  Judgment  for 
plalntur,  and  defendant  appeals.  Rerersed. 

aine  &  Cline,  for  appellant  McCoy  & 

Moss,  for  appellee. 

NICHOLI^.  C.  J.  Plaintiff  alleged  that  on 
or  about  the  15th  of  May.  1900,  be  entered 
into  a  contract  with  the  defendant  company 
by  which  the  latter  contracted  to  furnish 
plaintiff  a  sufficient  amount  of  water  through 
its  canal  and  pumping  plant,  which,  talcen  to- 
geth^  with  the  natural  rainfall,  would  prop- 
erly flood  and  Irrigate  certain  described  land 
for  the  season  of  1900;  tbat  during  the  spring 
of  1900,  relying  upon  the  said  contract,  he 
prepared  about  100  acres  of  land,  and  planted 
same  with  the  best  seed  rice  obtainable,  and 
obtained  a  good  stand  thereon,  and  properly 
leveed  the  land,  the  levees  being  located  by  a 
civil  engineer;  that  they  were  strong  and 
compact,  and  of  sufficient  height  to  thorough- 
ly flood  the  land.  That  he  did  other  things 
required  of  him  by  the  contract;  that  on  21st 
of  July.  1900,  be,  being  then  in  need  of  wa- 
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ter,  made  a  demand  upon  D.  B.  Sweet,  who 
was  the  president  of  defendant  company,  and 
upon  C.  L.  Pardee,  manager,  which  demand 
was  made  in  presence  of  two  witnesses,  that 
the  company  furnish  him  forthwith  and  im- 
mediately a  sufficient  amount  of  water  to 
properly  grow  and  mature  said  crop;  that 
both  before  and  after-  said  date  he  had  made 
persona]  demand  upon  the  manager  and  other 
employes  for  water,  ail  of  which  was  without 
avail;  that  if  he  had  obtained  through  the 
canals  and  pumping  plant  of  defendant  an 
ample  and  sufficient  supply  of  water  at  the 
proper  season,  be  would  have  raised  not  less 
than  1,000  sacks  of  rice  at  a  value  of  $3.50  a 
sack,  but  tbat  through  the  failure  of  defend- 
ant to  furnish  water  as  agreed  be  raised  a 
lltl^e  over  3  sacks  per  acre,  resulting  in  a  loss 
to  him  of  700  sacks,  or  ¥2,450;  that  he  called 
upon  defendant  for  an  arbitration  to  adjust 
the  damages,  but  the  request  was  ignored. 
He  prayed  for  Judgment  for  the  amount  stat- 
ed. The  defendant,  after  pleading  the  gen- 
eral issue,  specially  denied  that  C.  L.  Pardee 
was  authorized  to  enter  Into  a  contract  with 
plaintiff  as  alleged,  and,  If  any  such  contract 
was  attempted,  which  It  denied,  that  It  was 
Its  contract.  It  averred  contingently  that  at 
the  time  the  contract  was  alleged  to  have  been 
executed  Its  Irrigation  canal  waa  a  long  dis- 
tance from  plalntilTB  farm,  and  not  yet  com- 
pleted; that  plaintiff  knew  it  could  only  sup- 
ply water  through  said  canal,  and  tbat  Its 
completion  to  his  farm  In  time  to  flood  the 
crop  of  1000  was  very  uncertain;  that  prior 
to  the  15th  of  May,  1900,  plahitlff  was  pre- 
paring his  ground  and  planting  his  rice  crop; 
that  in  fact  defendant  was  in  the  act  of  ex- 
tending its  canal  In  the  direction  of  plaintiff's 
farm,  and  used  all  possible  means  to  complete 
It  in  time  for  the  irrigation  of  the  crop  of 
1900,  but  that  heavy  and  long-continued  rains 
at  a  season  very  unusual  retarded  the  work, 
so  that  the  canal  could  not  be  completed  In 
time;  that  It  had  been  at  all  times  impossible 
for  defendant  to  Irrigate  the  farm  of  plain- 
tiff, and  he  well  knew  the  fact  both  before 
and  after  the  15th  of  May,  1900.  Plaintiff 
filed  a  plea  of  estoppel  on  the  part  of  the  de- 
fendant to  contest  the  authority  of  Pardee  to 
execute  the  contract,— First,  because  of  its 
ali^ations  that  it  attempted  to  comply  with 
it;  and,  second,  because  of  furnlsblug  water 
and  collecting  rent  from  other  parties  and  oth- 
er contracts  signed  by  Pardee  as  manager  the 
defendant  held  him  out  to  the  public  as  being 
vested  with  all  the  authority  Incident  to  mak- 
ing such  contract;  third,  because  when  noti- 
fied of  the  contract  It  stood  silent,  did  not 
deny  the  authority,  but  promised  to  furnish 
water  in  accordance  therewith,  and  subse- 
quently promised  to  settle  all  damages  occa- 
sioned by  failure  to  furnish  water.  The  plain- 
tiff introduced  in  evidence  the  instrument  on 
which  his  suit  was  based.  It  bears  date  the 
15th  of  May,  lyOO.  It  is  signed  "L.  Cotton, 
per  F.  Cotton,"  and  "Jennings  Irrigation  Com- 
pany, Ltd.   C.  L.  Pardee,  Manager."  Par- 
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dee  declared  himself  In  the  body  of  the  act  as 
being  the  duly  authorized  manager  of  the  com- 
pany, and  on  Its  behalf  (aa  the  part?  of  the 
first  part)  agreed  and  bound  Itself  to  main- 
tain a  pumping  plant  and  Irrigating  canala  as 
now  (then)  located  In  Calcasieu  parish,  and 
agreed  to  fundsh  a  quantity  of  water,  and  to 
use  all  reasonable  means  to  supply  through  Its 
said  pumping  plant,  canals,  and  laterals  an 
amount  of  water  which,  together  with  the  nat- 
ural rainfall,  will  be  sufficient  to  Irrigate  lands 
described  In  this  contract;  but  la  not  to  be 
held  liable  for  any  damage  that  may  be  caus- 
ed by  Its  failure  to  get  a  auffident  supply  of 
wata  from  Bayou  Nez  Pique,  for  accidents 
to  machinery,  nor  other  failures  or  accidents 
over  which  they  had  no  control,  but  shall 
only  be  bound  to  make  all  repairs  necessary 
with  reasonable  dispatch.  In  the  Instrument 
declared  i^n  there  is  a  blank  left  unfilled  as 
to  the  number  of  acres  which  the  plaintiff  Is 
to  plant  or  to  cause  to  be  planted,  the  agree- 
ment reading:  "Said  party  of  the  second  part 
[plalntUT]  agrees  to  plant  or  cause  to  be  plant- 
ed on  the  S.  BL  %  aecQoa  3a,  townslUp  8, 

R'g  4  W.,  La.  Mer.,  at  least  acres  each 

season  thereafter  untn  ."  The  plaintiff 

agreed  that  "he  would  construct,  maintain, 
carefully  watch  and  ke^  In  the  best  of  re- 
pair and  condition  «uch  lerees,  lead  ditches, 
and  drains  as  are  necessaiy  for  the  safe  and 
economical  cultlratlcm  of  rice  on  the  land 
described."  It  was  stipulated  In  the  agree- 
ment ttiat  whenever  the'  plaintiff  should  de^re 
to  water  his  lands  as  provided  therein  he 
should  give  to  the  defendant  at  least  10  days* 
notice  before  the  water  was  to  be  turned  on, 
stating  as  near  as  possible  the  number  of 
acres  he  wished  to  irrigate;  that  defendant 
was  not  to  Irrigate  every  part  of  the  land 
described  at  once,  but  to  proceed  with  the 
flooding  as  rapidly  as  possible. 

The  first  defense  urged  is  Out  Pardee,  who 
aigned  the  contract  on  behalf  of  the  defendant 
company  which  was  declared  on,  was  not  au- 
thorized to  do  so.  The  plaintiff  Introduced 
testimony  showing  that  several  otho:  con- 
tracts were  executed  by  him  with  other  par- 
ties, and  that  the  defendant  made  settlementi 
with  the  rice  planters  with  whom  they  were 
made.  Plaintiff  himself  testified  that  when 
he  notified  the  president  of  the  company  that 
he  needed  water,  the  latter  raised  no  ques- 
tion as  to  the  nonexistence  of  the  contract, 
but  in  the  presence  of  two  other  persons  (who 
testified  to  the  same  effect)  answered,  "All 
right";  that  later,  when  he  made  a  proposi- 
tion to  compromise  bia  claim,  the  presldoit 
and  members  of  the  board  of  trustees  met  to- 
gether the  same  day,  and  at  that  meeting 
(though  the  proposition  was  not  acc^ted) 
there  was  nothing  said  looking  to  a  repudia- 
tion of  Pardee's  action  In  making  the  con- 
tract. The  president  of  the  company,  as  a 
witness  .on  the  stand,  admitted  having  been 
notified  by  the  plaintiff  to  furnish  water.  His 
version  of  tiie  interview  differs  from  that  of 
the  witnesses  testifying  to  the  same  only  as  to 


the  answer  which  he  made  on  that  occasion. 
His  testimony  on  that  subject  was: 
Cotton  came  In  with  two  witnesses,  and  served 
notice  on  me  he  was  ready  for  water, — would 
be  In  ten  days;  and  I  made  the  remark,  'All 
right,  we  will  get  It  to  yon  just  as  soon  as  we 
can.* "  He  testifled  that  the  first  Intlmatltm 
he  had  as  to  the  plalntifF's  claiming  to  have  a 
"contract"  with  the  company  for  Irrigating 
was  the  day  he  was  so  notified;  that  he  told 
the  i^intlff  several  times  that  "the  company 
was  not  making  contracts,  espedally  west  of 
Grand  Morals,  that  they  (the  farmers)  conld 
see  what  was  to  be  done  to  get  the  water  to 
them,  and  they  would  have  to  take  their 
chances."  Asked  on  cross-examination  wheth- 
er be  had,  on  recelTing  notice  to  furnish  wa- 
ter, denied  the  authority  of  Mr.  Pardee  to 
make  the  contract,  be  answered  that  *'he  did 
not  know  that  be  did."  Asked  whether  there 
was  anything  said  between  plaintiff  and  him- 
self  about  recognizing  any  written  oontract 
which  plaintiff  (Maimed  he  had  altered  into 
with  tlie  cunpeny,  he  answered.  "He  did  not 
think  there  was.*'  He  dailed  having  made 
settlements  with  other  parties  on  the  basis  of 
their  having  "contL-acto  with  them."  Be 
dealt  irith  parUea;  as  be  "bad  done  tile  year 
before,"  upon  merely  'Vettal  agreements  that. 
If  the  company  furnished  the  watw,  they 
vrauld  pi^  two  sacks  to  the  acre;  if  It  did  not 
furnish  the  water,  of  course  It  would  not  col- 
lect rent"  These  parties,  as  witnesses,  testi- 
fled that  the  settlements  with  them  were 
made  as  compromise  settlements.  The  com- 
pany was  not  paid  at  the  full  rate  of  two 
sacks  per  acre,  but  they  paid  one-fifth  on  ac- 
count of  "not  gettliig  the  water  qndte  early 
enough  to  make  a  good  crop."  Hie  compro- 
mise was  made  with  Cajft  Sweet,  the  presi- 
dent "No  contract  was  produced  as  tbe  rea- 
son for  collecting  rent"  TtM  next  detOMe  Is 
toat  tike  company  made  no  abaoliite  oratracts 
vrlth  any  one  In  the  nfljgbboiliood  of  the  Grand 
Marais  to  furnish  water  for  trrlgmtlng  pnr- 
poses;  that  all  that  the  con^pany  imdertook 
was  to  irrigate  the  farmers'  crops  tor  1900, 
should  matters  get  into  position  such  as  to 
enable  It  to  do  so.  Should  it  be  abl«  to.  If  it 
did  Irrigate,  It  was  to  be  paid  two  sacks  of 
rice  par  acre  for  the  land  hrigated.  Defend- 
ant denies  It  ever  entered  into  any  legal  ob- 
ligation to  have  Its  canal  ready.  The  com- 
pany simply  promised  to  make  reasonable  ex- 
ertions to  complete  it  It  contends  It  did 
make  such  exertions,  but  that  the  wet  season 
of  1900  prevented  It  from  accomplishing  more 
than  it  did.  The  third  defense  is  that  if  the 
defendant  was  contingently  liable,  it  was  not 
placed  in  default  Our  attention  is  caUed  In 
this  respect  to  the  fact  that  ^alntiff  was  un- 
der obligations  (If  the  contract  was  binding) 
to  himself  construct  the  lead  ditches  to  and 
over  his  land,  and  he  never  did  so;  that  he 
was,  therefore,  never  ready,  and  bad  never 
placed  himself  in  position  to  receive  water 
from  the  defendant 
Article  1013  of  the  Revised  ClvU  Code  de- 
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Clares  that  In  commutatlTe  contracts,  wbere 
tlie  reciprocal  obUgations  are  to  be  performed 
mt  the  same  time,  or  one  Immediately  after 
the  other,  the  party  who  wishes  to  put  the 
other  in  default  must  at  the  time  and  place 
expressed  In  or  Implied  by  the  agreement 
offer  or  perform  as  the  contract  requires  that 
which  on  hLs  pert  was  to  be  performed,  other- 
wise the  opposite  party  will  not  be  legally 
put  Id  default.  We  are  not  prepared  to  say 
that  a  mere  prellmtnary  notice  by  the  plain- 
tlfl  to  the  defendant  that  be  needed  water, 
that  he  would  be  ready  to  receive  It  in  10 
days,  and  that  dtfendant  must  furnish  It  at 
that  time,  would  liaTe  been  snch  a  compli- 
ance with  the  law  as  to  place  defendant  In 
default;  but  before  reaching  that  point  the 
question  arises  whether  a  putting  in  default 
conld  have  been  exacted  in  this  ease.  In  the 
first  place.  It  Is  shown  under  the  erldence 
that  defendant  was  not  In  a  position  to  hare 
been  able  to  comply  with  the  demand,  and  In 
the  next  place  it  denied  absolutely  any  obli- 
gation on  its  part  to  furnish  water  to  the 
idalntiff  under  the  circumstances.  While  It 
was  right  and  proper  for  plaintlfl  to  have 
made  a  demand  for  the  water,  we  do  not 
think.  In  Tlew  of  the  fact  that  defendant  was 
nerar  in  fact  in  a  position  to  supply  It.  that 
defendant  can  set  up  the  want  of  a  strict 
putting  in  default  It  is  tme  that  plalntlfC 
nerer  constructed  the  lead  ditches,  but  this 
was  obviously  for  the  reason  that  It  was  ap- 
parent that  the  canal  would  not  be  completed 
to  plaintiff's  farm  so  as  to  make  the  ditches 
necessary.  Had  occasion  called  for  the  same, 
they  would  unquestionably  have  been  dug. 
The  eridence  shows  tt  would  have  taken  very 
little  tftne  to  have  prepared  them.  We  may 
say  here  Incidentally  that  when  article  1913 
Bpcaks  of  the  party  who  desires  to  place  the 
other  In  default  being  required  to  "bimsdf 
perform  that  which  was  on  his  part  required 
to  be  performed,"  reference  is  made  to  some 
act  to  be  performed  by  that  party  In  favor 
of  tbe  othOT  contracting  party,  as  &  considera- 
tion for  what  that  other  was  called  upon  to 
da  We  are  satisfied,  under  the  evidence,  that 
defendant's  canal  could  have  been  brought 
forward  so  as  to  have  enabled  It  to  Irrigate 
platntlfTs  land  had  it  made  great  aertlons. 
The  case  was  not  oae  of  "force  majeure"; 
It  was  physically  possible  for  defendant  to 
have  completed  tbe  canal  to  that  point  De- 
fendant, of  course,  knew  the  usual  character 
of  the  seasons  In  May  and  later  months  In 
lower  Louisiana,  and  the  character  of  the 
country  In  and  around  Grand  Ifarals,  and 
that  a  rainy  season  would  be  Vktij  to  retard, 
if  not  actually  put.  an  end  to,  work  on  that 
portion  of  the  line  of  the  canaL  It  was  pos- 
sible for  It  to  have  postponed  woi^  elsewhere, 
and  con(»ntrated  It  at  the  Marals.  Philips, 
however,  vbo  was  the  contractor  ta  the 
work,  and  one  of  the  directors  of  the  com- 
pany, and  also  a  rice  farmer  In  the  neighbor- 
hood east  of  Grand  Ifarals,  used  a  portion 
Ot  bis  mvfcing  force  to  construct  laterals  fw 


irrigation  upon  his  own  farm.  We  are  not 
informed  bow  many  persons  other  than  plain- 
tiff would  have  required  or  would  have  been 
allMded  water  through  this  additional  exer- 
tion, which  evidently  called  for  heavier  out- 
lay. So  far  as  the  record  discloses,  plaintiff 
was  the  only  party  (and  he  only  contingently) 
interested  In  that  matter,  and  that  fact  calls 
to  special  attention  the  wording  of  tbe  in- 
strument upon  which  he  has  declared.  By  It 
the  defendant  was  to  be  paid  two  sacts  of 
rice  "for  the  land  Irrigated."  Plaintiff  did  not 
bind  himself  to  plant  any  particular  numb^ 
of  acres  of  rice,  nor  of  those  planted  did  be 
bind  himself  to  have  any  part  of  the  same 
Irrigated  by  the  defendant  He  was  foot-loose 
to  take  the  chances  on  a  successful  "Prov]> 
dence"  crop,  and  to  abstain.  If  he  thought 
proper,  from  making  any  demand  whatever 
upon  the  defendant  Tbe  defendant  was  not 
In  position  to  require  him  either  to  plant  or  toi 
Irrigate  any  given  number  of  acres.  Had  de- 
fendant pushed  the  work  forward  to  meet  Its- 
allcged  obligation  to  do  so  under  plalntlCTa 
contract.  It  might  well  be  that  on  reaching 
the  place  plaintiff  might  declare  that  he  need- 
ed no  water,  and  either  make  no  demand  for 
the  same  or  a  demand  for  an  Insignificant 
amoimt  There  was  no  aggregatio  meotlum 
as  to  the  laud  to  be  planted  and  to  be  In-I- 
gated.  The  thing  in  respect  to  which  the 
contract  was  made  was  not  fixed  and  deter- 
mined. Under  plaintUTs  omstructiou  of  it* 
there  was  no  equality  or  mutuality  of  obliga- 
tion. In  construing  the  contract  we  must 
look  at  the  circumstances  unda  which  It  was 
made.  At  Its  date  the  canal  was  over  a  mile 
away  from  plalntlfTs  farm,  with  great  un- 
co'talnty  as  to  when  and  how  far  It  woidd 
be  extended  that  summer  beyond  the  point 
It  bad  then  reached.  We  have  no  Idea,  when 
plaintiff  gave  notice  to  the  defendant  that  he 
needed  the  water,  and  be  must  prepare  to 
furnish  It  In  10  days,  that  he  expected  this 
demand  would  or  could  be  complied  with.  Bo 
far  as  tbe  record  disdosiea,  be  made  no  de- 
mand for  any  ipeciflc  supply  at  that  time. 
He  testified  that  be  told  him  (tbe  president 
of  the  company):  "I  am  here.  I  want  water, 
and  I  want  It  bad,  and,  as  the  contract  pro- 
vided for  tea  days,  I  want  yon  to  get  ready 
for  tt  I  need  It  bad."  We  may  say  here 
that  tike  evidence  shows  that  i^alntlff  wm 
preparing  to  make  a  crop  long  before  tbe  date 
of  this  contract  (as  far  back  as  January).  An 
examfaiatlon  of  the  evidence  nnses  na  to 
reach  tbe  conclusion  that  Pardee,  who  signed 
that  contract,  bad  been  in  the  habit  of  calling 
hlmsdf  the  "manager"  of  the  company 
(though  be  was  not  waA  In  fact),  and  the 
president  of  tbe  company  was  aware  of  his 
doing  so;  that  he  was  not  awar^  however^ 
that  he  had  made  the  contracts  OC  the  dur- 
acter  such  as  plaintiff  dalmed  his  to  be;  that 
Pardee  was  not  authorised  to  make  e(mtracti 
binding  the  company  as  to  completing  Hs 
canal  up  to  a  particular  place  at  any  particu- 
lar time;  that,  If  he  was  autiiorlzed  to  mak« 
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contracts  at  all,  it  was  limited  to  making  con- 
tingent contracts,  and  fixing  the  price  of  Irri- 
gation; that  tbe  plaintiff  was  not  aware,  when 
his  own  particular  contract  was  signed,  of 
the  existence  or  terms  of  tbe  contracts  which 
he  Introduced  In  eridence  which  were  exe- 
cuted hy  Pardee  with  other  parties ;  that  the 
president  of  the  company  had  not  seen  tbe 
contract  on  which  plaintiff  declares  at  the 
time  that  the  latter  called  for  water.  Con- 
sidering this  matter  under  all  its  surrounding 
circumstances,  and  assuming  that  the  defend- 
ant company,  by  not  expressly  repudiating 
the  authority  of  Pardee  to  make  this  particu- 
lar contract  at  the  time  plaintiff  made  a  de- 
mand tot  water,  became  committed  to  the 
recognition  of  Pardee's  authority,  and  assum- 
ing that  under  this  contract  tbe  company  was 
obligated  towards  plaintiff  to  make  reasonable 
exertions  for  completing  the  canal  to  bis  farm, 
that  clause,  we  think,  should  be  construed 
very  liberally  In  defendant's  favor.  We  do 
not  think  that  It  was  called  upon  to  go  to  un- 
reasonable additional  expense  to  meet  mere 
possible  demands  to  be  made  upon  a  single 
contract,  and  one  so  uncertain  In  Its  terms  as 
tbat  which  plaintiff  held.  We  think  that  both 
parties  looked  to  and  contemplated  the  possi- 
bility of  noncompletlon  of  the  canal  In  time 
for  the  irrigation  of  tbe  crop  of  1900,  and  the 
actual  contractual  relations  of  the  parties 
were  based  contingently  upon  the  canal's 
reaching  plaintiffs  farm.  We  do  not  think  It 
can  be  said,  under  the  circumstances  of  this 
case,  tbat  the  defendant  company  failed  in 
"using  all  reasonable  means"  to  furnish  the 
plaintiff  with  water;  that  he  came  under  legal 
liability  to  plaintiff  for  not  using  greater 
n:cans  than  It  did.  Under  that  Tiew  of  tbe 
lights  and  obligations  of  parties,  the  Judgment 
appealed  from  Is  erroneous,  and  It  must  be 
reversed. 

For  tbe  reasons  assigned,  it  la  ordered,  ad- 
Judged,  and  decreed  tbat  tbe  Judgment  ap- 
pealed from  be,  and  tbe  same  Is  hereby,  an- 
nulled, avoided,  and  reversed,  and  It  Is  now 
ordered,  adjudged,  and  decreed  that  the  plaln- 
tlfTs  demand  be  rejected,  and  his  suit  dis- 
missed, with  costs  in  both  courts. 


a07  La.) 

TIIXrERB  et  ux.  t.  Succession  of  SHAW 

(BRAUN.  Intervener).    (No.  13.806.)  i 

<Sapreme  Court  of  Loulsiaua.    Mardi  3,  1002.) 

LANDLORD'S  LIEN— SUGCBBDING  TENANTS- 
STATUTORY  PLEDGB. 

1,  The  landlord  has  a  priTilege  on  the  prop- 
erty that  remained  on  his  premises  after  the 
lease  had  expired. 

2.  Tbe  landlord's  possession  is  not  changed 
by  tbe  effect  of  ain'eements  between  tenants 
sncceediog  each  other  as  teuaots. 

8.  The  statutory  pledge,  when  the  pledgee 
continues  In  possesstou.  is  as  effective  iu  sus- 
pending prescription  as  the  contractual  pledge. 

Provosty,  J.,  dissenting. 

(Syllabus  fay  the  ConrL) 


>  Rebesrlns  denlsd  Mar  IS,  UQl 


'  Certiorari  to  court  of  appeals,  parish  of 

Orleans. 

Action  by  Omer  Vlllere  and  wife  against 
the  succession  of  John  T.  Shaw.  Frank  W. 
Braun  intervenes.  Judgment  affirmed  by 
the  court  of  appeals,  and  intervene  brlnga 
certiorari.  Dismissed. 

Rnf us  B.  Foster,  for  applicant  Saunders 
&  Qarley,  for  reapondents. 

BBBAUX,  J.  This  was  a  suit  on  a  note 
and  for  the  provisional  seizure  of  a  sliow 
case  and  other  articles  on  the  premlsoB  leas- 
ed. Tbe  defendant  answwed,  pleading  tbe 
prescription  of  five  years.  Frank  W.  Braun 
intervened  ta  tbe  suit,  and  be  also  pleaded 
prescriptloD,  Tbe  Judge  of  tbe  First  cltr 
court  rendered  Judgment  for  plalntUfa  against 
defoidant,  and  dtsmlsaed  the  Intervention. 
The  intervener  appealed  to  tbe  court  of  ap- 
peals, and  in  that  court  the  Judgment  of 
the  First  city  court  v^s  affirmed.  In  doe 
time  after  tbe  Judgment  of  the  court  of 
appeals  had  been  rendered,  Qie  Intervener  ap- 
plied to  tbla  court  for  a  writ  of  c^tlorari 
and  review,  and  his  contention  now  Is  In 
support  of  his  application  that  plaintiffs' 
note  Is  prescribed.  The  facts  are  that  John 
T.  Shaw,  tenant  of  Peter  O'Dcnmell,  sold  out 
his  stock  and  fixtures  In  the  leased  premises 
to  T.  J.  Tully  In  1896,  who  siic»»eded  Shaw 
as  O'Donnell's  tenant,  and  bought  Shaw's 
stock  and  fixtures.  A  abort  time  afterward 
Tully  sold  to  Byrnes,  who  In  turn  sold  to 
CUrk,  and  Claris  to  Brann,  tbe  Intervmer 
before  mentioned.  These  parties  became 
successively  the  tenants  of  O'Donnell,  and 
tbe  property  provisionally  seized  remained 
on  the  premises  of  the  lessor  from  ISSH  to 
date.  It  appears  that  Shaw's  lease  was 
transferred  to  the  first  t«iant,  TuUy,  direct, 
without  his  assuming  any  back  rent,  and 
that  none  of  Shaw's  auccessors  owe  any 
rent.  O'Donnell  was  Informed  of  Tally's  in- 
tention to  buy  out  Shaw,  and  consented  to 
transfer  the  lease  to  him.  He  also  allowed 
a  soda  fountain,  valued  at  $500,  which  Tully 
did  not  buy,  to  be  removed  from  tiie  prem- 
ises. Plaintiff  tai  tbe  suit,  who  succeeded 
O'Donndl  as  owner  (respondrat  here),  denies 
knowledge  of  Mr.  Braun's  purchase.  She 
sets  out  In  tbe  agreed  statement  of  facts 
that  she  always  ronsldered  the  articles  seiz- 
ed as  burdened  with  tbe  landlord's  priv- 
ilege, and  bad  no  knowledge,  until  shortly 
before  stdt,  of  defendant'a  (Intervener's)  pur- 
chase of  these  articles.  She  considra«d  them 
sufficient  In  value  to  secure  her  claim,  and 
thought  It  naeleas  to  press  same  by  suit. 
Relator  (Intervener  Braun)  alleges.  In  snb* 
stance,  that  the  questions  of  law  Invtrived 
are  prescription  vel  non  of  tbe  debt  and  es- 
toppel vel  non  of  the  landlord  to  claim  a 
lien.  The  question,  in  onr  mind.  Is  in  great 
part.  If  not  entirely,  one  of  possess! on.  If 
plaintiff  parted  witb  possessIcHi  more  than 
five  years  prior  to  instituting  suit,  then  the 
note  sued  on  is  prescribed.       on  tbe  con- 
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trary,  the  landlord  continued  In  possession, 
as  he  claims,  the  note  Is  not  prescribed. 
The  lessee's  possession  Is  the  lessor's.  He 
holds  for  the  owner.  The  lessee,  It  Is  true, 
as  relates  to  his  own  property,  ordinarily 
liolds  for  himself.  Here  an  exception  arises. 
By  operation  of  law  the  lessor  may  "take 
the  effects  themselves  and  retain  them  un- 
til he  is  paid."  Civ.  Code,  art.  3218.  Aft- 
er the  expiration  of  the  lease.  If  the  prop- 
erty remains  on  the  premises  of  the  lessor, 
it  is  considered,  under  the  plain  provision 
of  the  Code,  in  his  possession  until  the 
rental  Is  paid.  The  tenant  cannot,  by  a 
sale,  take  from  blm  the  right  which  he  has 
ou  tlie  property.  "The  lessor,  on  the  con- 
trary, may  take  tbe  effects  themselves  and 
retain  them  until  he  is  paid."  Id.  art.  8218. 
The  articles  were  in  the  premises  subject 
to  tiie  lessor's  right,  and  without  some  down- 
right act  changing  the  possession  they  re- 
main subject  to  the  lessor's  claim.  If  re- 
moved, In  the  course  of  a  few  days,  the 
privilege  is  lost,  but  If  It  continues  on  the 
premises  it  Is  then  to  be  held  for  account 
of  tbe  lessor,  unless  it  be  evident  by  some 
act  he  has  lost  his  possession.  But  this  Is 
not  evident,  as  will  be  seen  by  the  follow- 
ing: The  lessor  claims  that  the  landlord, 
O'Donndl,  through  whom  Mrs.  Vlllere  holds, 
was  Informed  of  the  intention  of  Tully  to 
buy  Shaw  out,  and  that  he  none  the  less 
transferred  the  lease  to  the  former  without 
saying  anything  to  Tully  about  his  claim 
for  rent  In  this,  we  think,  there  was  error, 
for  the  reason  that  it  nowhere  appears  In 
the  record  that  O'Donnell  (or  his  successor 
iis  owner)  knew  that  an  attempt  would  be 
made  to  take  propvty  on  which  he  had  the 
lesMv'B  privilege.  The  agreed  statement  of 
fact  does  not  show  any  such  special  knowl- 
ed^.  nor  the  act  of  sale  by  Shaw  to  Tully, 
submitted  with  the  application  for  this  writ. 
We  can  hardly  be  wrong  in  supposing  that 
tbe  lessor,  not  having  been  uotlfled,  knew 
nothing  of  the  sale  of  these  particular  arti- 
cles. The  evidence  does  not  show  that  be 
ever  Intended  to  abandon  any  of  his  rights 
on  the  property.  The  articles  consisted  of 
things  that  would  suggest  the  necessity  of  a 
buyer's  inquiring  when  buying  from  a  ten- 
ant. They  consisted  of  "show  cases,  doors, 
and  connters."  The  least  inquiry  would 
have  been  sufficient  The  tenant  must  be 
held  to  have  known  that  If  there  was  a 
balance  due  on  the  lease,  the  property  could 
be  held.  Despite  this  knowledge,  be  chose 
to  buy  without  the  least  Inquiry,  and  now 
assumes  that  the  landlord  must  have  known 
of  bis  purchase,  and  must  be  held  to  have 
abandoned  his  right  as  lessor,  although  the 
evidence  does  not  show  that  he  knew  that 
tbis  particular  property  would  be  Included 
In  the  deed. 

Plaintiff  (Intorener  Braun)  In  this  ap- 
^catlon  for  the  writ  se^  to  lay  down  a 
difference  between  a  contractual  pledge  and 


a  statutory  pledge.  As  relates  to  the  rl^Ut 
of  retention,  we  have  not  found  that  there 
Is  any  material  dlCFer^ice  when  tbe  statu- 
tory pledgee,  as  In  this  case,  r^ains  in 
possession.  A  pledge  is  a  privilege  with  tbe 
right  of  retention  of  tbe  property  pledged. 
This  is  predstiy  tbe  lessor's  right  The 
right  of  rotation  Is  formally  recognized  In 
a  number  of  articles  of  the  OlvU  Code,  not- 
ably 1268,  2740^  and  8178.  In  these  and 
other  articles,  when  the  creditor  Is  In  pos- 
sessioQ,  prescription  is  suspmded.  It  is  tbe 
possession  which  suspends  tbe  prescription, 
and  this  without  regard  whether  the  pledge 
is  statutory  or  couventlonaL  With  reference 
to  the  right  of  retention,  Dalloz  Journal  du 
Palais  (Supplement,  vol.  2,  p.  810)  says  ev- 
ery one  knows  that  the  right  of  retention; 
Is  derived  from  the  law  or  from  contract. 
The  right  of  retention  and  rights  Incidental 
thereto  fall  with  loss  of  possession  of  the 
thing.  The  creditor  who  has  disseised  him- 
self of  the  thing  only  has  a  personal  action. 
Trolong,  Privileges  &  Mortgages,  No.  250.  We 
have  dwelt  more  partlculariy  on  the  pMsessIon 
because.  In  our  view.  It  must  follow,  if  tbe 
lessor  continued  In  possession,  the  claim  for 
which  Ibe  property  was  held  was  not  prescrlli- 
ed.    Latlolals  v.  Bank.  33  La.  Ann.  1452. 

These  being  our  reasons,  It  Is  therefore 
ordered,  adjudged,  and  decreed  that  the  rule 
ulsl  Issued  In  this  case  be  recalled  and  dis- 
charged, and  tbe  appllcatloa  of  flie  relator 
and  IntervMier  Is  rejected. 

PROVOSTT,  J.,  dissents. 


■  (107  La.) 
MIIXBIB  T.  KLINB.    (No.  14,146.) 
(Supreme  Court  of  Louisiana.   May  12,  1002.> 

ACTION  ON  CONTRAOr^PUBAOINO. 

A  petition  that  alleges  a  contract  and  the 
breach  thereof  shows  a  cause  of  action. 
Syllabus  by  tbe  Court) 

Appeal  from  civil  district  court,  parish  <tf 
Orleans;  Walter  B.  Sommerville,  Judge. 

Action  by  Arthur  A.  Miller  against  Wll- 
llamr  Kline.  Judgment  for  defendant  and 
plaintiff  appeals.  Reversed. 

Benjamin  Bice  Forman.  for  appellant 
Bernard  Tittle  and  Leon  Lw  Labatt  for  ap- 
pellee. 

PROVOSTY,  J.  Plaintiff  has  appealed 
firom  a  Judgment  sustaining  an  exception  of 
no  cause  of  action.  The  petition  is  as  fol- 
lows: "The  petition  of  Arthur  A,  Miller, 
sojouruing'  In  New  Orleans,  but  a  resident 
of  the  city  of  New  Tork,  respectfully  shows: 
That  wmiam  Kline,  residing  in  this  city, 
and  doing  business  under  the  name  and  style 
of  the  Metropolitan  Hardware  Company, 
IJmlted,  at  407  Magazine  street  and  William 
Klein  &  Co.,  Limited,  at  113  Chartres  street, 
and  William  Klein  A  Co.,  or  Manhattan 
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Store,  No.  937  Canal  street,  New  Orleans,  la 
Indebted  to  your  petitioner  In  the  sum  of  two 
tbouaand  one  hundred  dollars  and  upwards, 
because  your  petitioner  was,  prerlous  to  the 
IStb  of  Marcb,  1891,  emi^ed  In  a  prosper- 
ous  hardware  business  in  the  city  of  New 
Torfe,  and  famUiar  with  the  hardware  trade, 
and  baTins  considerable  skill  and  experience 
in  tlie  handling  of  hardware,  on  the  18th  day 
of  March,  1901.  he  made  a  conbract  with  the 
said  WlUlam  Kline  in  Mew  Orleans,  by 
which  WiUiam  Kline  employed  your  peti- 
tioner as  manager  and  buyer  for  the  hard- 
ware and  house  furnishing  business  In  New 
Orleans  for  one  year  from  the  1st  of  May, 
IfiOl,  and  Agreed  to  pay  your  petitioner  a 
salary  of  one  hundred  dollars  per  month, 
and.  In  addition  to  such  salary,  one-half  of 
the  net  proHts  of  said  business.  Bald  Wil- 
liam Kline  further  agreed  to  furnish  all  the 
necessary  capital  for  the  successful  carrying 
on  of  said  business,  and  further  agreed,  if  it 
should  be  profitable  and  successful,  that  your 
petition^',  at  the  expiration  of  one  year,— 
tJiat  is,  from  and  after  the  1st  day  of  May, 
1802rHBhonld  receive  a  Balary  of  one  hun- 
dred dollars  per  month,  and,  In  addition 
th«%to,  one-third  of  the  profits.  Now,  your 
petitioner  shows:  That  in  the  discharge  of 
his  duties  as  manager  and  buyer  for  the 
hardware  and  house  famishing  goods  he 
faithfully  attended  to  the  same,  but  that  the 
said  William  Kline  n^ected  and  failed  and 
refused,  although  repeated  demand  was 
made,  to  furnish  the  necessary  capital  for 
the  successful  carrying  on  of  said  bnalnees, 
and  arbitrarily  and  without  any  Just  cause 
or  excuse  repeatedly  canceled  orders  for 
goods  which  could  hare  been  sold  at  a  good 
ttn^t.  and  for  which  there  was  constant  at- 
ders  and  demand,  and  so  crippled  the  said 
business.  That  said  wnilam  Bline  attemp^ 
ed  to  take  advantage  of  the  Ignorance  of 
your  petitioner  of  the  laws  of  Lonlsiana,  and 
convert  the  said  business  and  turn  It  Into 
a  corporation,  undw  the  act  ct  1898,  known 
as  the  Metropolitan  Hardware  Company, 
limited,  and,  aft«  the  said  act  of  incorpo- 
ration was  drawn,  carried  on  the  said  busi- 
ness In  the  said  name;  bat  that  the  said 
attempted  Incorporation  was  wholly  Told, 
because  the  terms  and  conditions  of  the 
statute  In  such  cases  were  not  complied 
with.  The  said  William  Kline  never  at  any 
time  put  into  the  said  business,  nor  paid  into 
tlie  said  business,  the  sum  of  five  thousand 
dollars;  ndtber  did  any  one  else;  so  that 
the  aggregate  amount  of  capital  paid  into 
the  said  buidness  nerer  reached  the  sum  of 
five  thousand  dollars,  but  in  fact  did  not 
exceed  three  thousand  dollars,  neither  In 
money  or  goods  of  that  value,  and  the  terms 
of  the  act  of  1898  hare  never  been  compiled 
irlth.  The  said  Metropolitan  Hardware 
Company,  Limited,  never  became  a  legal  cor- 
poration, nor  could  It  ever  become  such  un- 
der the  prohibitory  inovlsions  of  article  266 
of  the  constitution.  And  now  your  petition- 


er shows  that  without  any  Just  cause  or  a- 
cuse,  on  or  about  the  12th  of  July,  1901,  the 
said  WUllam  KUne  lUegally  broke  the  said 
contract  with  your  petitions,  discharged 
him,  and  refused  to  any  longer  permit  htm 
to  enter  the  establishment  Thereupon  your 
petitioaer  protested  against  the  said  breach 
of  said  contract  and  toidered  his  services, 
and  ofFwed  to  continue  to  perform  his  part 
of  the  ctmtract,  which  KUne  refused  to  per- 
mit fatm  to  do,  and  the  said  Kline  therefore 
owM  him  as  wages  for  smices  actually  ren- 
dwed  $35  for  the  second  week  of  the  month 
of  July,  and  for  damages  for  the  breach  of 
the  said  contract  salary  for  one  year,  $950. 
Now,  your  petitlwer  fmrther  shows  that  if 
the  said  Kline  had  furnished  the  capital  nec- 
essary to  make  the  said  bUBlneas  successful, 
as  he  was  obliged  under  his  contract  to  do^ 
the  business  would  easily  have  made  twenty- 
five  hundred  dollars  a  year  net  profits  aStex 
the  payment  of  all  expenses.  Now,  your 
petitions  shows  tbat  being  entitled  to  an 
interest  in  the  profits  of  the  said  bnadness 
conducted  at  407  Magazine  street;  he  has  a 
right  to  ascotain  the  profits,  and  the  said 
Klln^  contrlvii^  how  to  defraud  and  cheat 
your  petitioner,  ts  endeavoring  to  s^  out 
his  property,  especially  the  stock,  good  will, 
and  book  accounts,  carried  on  by  him  la  the 
name  of  the  Metropolitan  Hardware  Com* 
pany  at  407  Magazine  street,  and  Is  nego- 
tiating ftir  the  sale  thereof  in  bnll^  so  as  to 
put  the  said  property  b^ond  the  reach  of 
your  petitioner,  andL  deprive  him  of  his  rights 
to  bis  share  of  Oie  profits.  Said  WiUlam 
Kline  has  grrasly  mismanaged  and  la  grossly 
mismanaging  the  said  busineflB,  and  la  wast* 
ing,  misusing,  and  misapplying  the  funds, 
sliding  consignments  tbat  properly  beloi^ 
to  the  said  business  to  other  storea  and  firms 
in  wblch  the  said  Kline  is  interested  for  the 
purpose  of  breaking  up  the  said  business  in 
which  your  petitioner  was  employed  and  m- 
inlng  him.  That  he  has  been  n^tlatlng 
with  Henry  h.  Cohn  to  sdl  out  the  said 
stock  and  bosiness  In  order  to  defeat  the 
ri^ts  of  your  petitioner.  That  the  said 
William  Kline  has  further  vlohited  the  law, 
publishing  letter  beads  and  AcAng  business 
without  the  name  'Limited*  In  the  name 
'Metropolitan  Hardware  Company,'  headln^c 
tt  as  follows:  'Metn^IItan  Hardware  Co., 
William  Kline,  Proprietor,'  and  has  thereby 
made  himself  liable  personally  for  any  ob- 
ligations of  the  said  Metropolitan  Hardware 
Company,  Limited,  even  If  It  had  been  legal- 
ly IncoriKiFated.  That  the  written  contract 
between  petitioner  and  the  said  Kline  la 
hereto  annexed^  and  made  a  part  of  this  pe- 
tition. Wher^ore  petitioner  prays  that  Wil- 
liam Kline  be  cited  to  appear  and  answer 
tills  petition,  and  also  be  cited  as  proprietor 
of  the  Metropolitan  Hardware  Company, 
Limited,  or  Metropolitan  Hardware  Oom- 
pnny,  and  that  he  be  ordered  to  show  cause 
why  a  receiver  should  not  be  appointed  on 
B  date  to  be  fixed  by  the  court  to  take  pos- 
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session  of  the  stock  and  business,  ascertain 
the  profits  tbat  have  been  made,  and  tbat  hft 
be  condemned  to  pay  your  petitioner  tbe  som 
of  $25  for  salary  actnaUy  due,  and  tbe  fur- 
ther sum  of  $900  damages  for  the  Iveach  of 
contract  of  employment  for  salary  at  tbe  rate 
of  ooe  bondred  dollars  per  montb  for  one 
j-ear  from  tbe  1st  of  May,  1000,  and  tbe  fur- 
ther sum  of  $1,150  profits  tbat  have  been 
made  and  tbat  could  have  been  made  If  tbe 
said  William  Kline  bad  not  broken  bis  con- 
tract  with  your  petitioner,  with  five  per  cent. 
Interest  ^m  judicial  demand,  and  for  costa 
and  for  general  relief;  and  tbat  It  be  or< 
dered,  adjudged,  and  decreed  tbat  tbe  Met> 
ropolltau  Hardware  Company  bas  not  been 
organized  accordiug  to  law,  and  is  not  a 
lawful  corporation;  tbat  William  Kline  and 
tbe  Metropolitan  Hardware  Company,  Lim- 
ited, be  cited  to  appear,  in  order  to  sbow 

cause,  on  tbe  day  of  July,  1901,  at  11 

u'clock  a.  m.,  why  a  receiver  should  not  be 
appointed  to  take  charge  of  the  business  at 
407  Uagazine  street,  and  at  113  Chartres 
street  and  No.  937  Canal  street,  collect  the 
debts,  and  administer  the  assets  to  tbe  best 
adraatage  of  tbe  parties  In  Interest." 

As  reasons  why  a  cause  of  action  Is  not 
sbon-n,  defendant  assigns  the  following: 
"Tbe  plahiUff  la  estopped  to  deny  tbe  valid- 
ity of  tbe  act  of  Incorporation.  Anderson 
T.  Ttunnpson.  61  La.  Ann.  727,  25  South.  399. 
The  petition  abowa  that  plaintiff  abandoned 
hla  contract  with  William  Kllne^  and  be- 
came one  of  the  Incorporators  of  the  Metro- 
politan Hardware  Co.,  Limited.  Tb^eafter 
he  worked  for  that  corporation,  and,  of 
coarse,  ceaaed  to  have  a  claim  a^Unst  Wil- 
liam Kline.  This  la  evident  upon  a  m^e 
ponasal  of  the  petition.  He  seeks  to  avoid 
the  necessary  coaaequences  of  this  action  by 
pretending  Ignorance  of  the  laws  of  Louisi- 
ana, though  he  does  not  aver  wbereln  he  has 
aioix  discovered  our  laws  to  be  different 
fnnn  tboae  of  New  Tork,  of  whlcb  be  ap- 
peals too  willing  to  admit  his  knowledge. 
Admitting  Ms  ignorance  of  our  laws,  that 
caonot  excuse  blm.  Second.  By  pleading 
tbat  said  Incorporation  vras  and  la  wholly 
Told.  He  Is  estopped  from  making  tbls 
avoment  If  plaintiff  has  a  claim.  It  is 
against  the  Metropolitan  Hardware  Com- 
peay.  Limited,  which  he  has  not  cited.  It  is 
evident  that  be  has  no  claim  against  William 
KIbie." 

We  have  read  the  petition  carefully  to  dis- 
cover this  allegation  here  referred  to  of 
plaintifTB  having  become  one  of  tbe  incorpo- 
rators of  tbe  Metropolitan  Hardware  Com- 
pany, Limited,  and  have  failed  to  find  such 
an  allegation.  Perhaps  plaintiff  did  in  imlnt 
of  fact  become  one  of  the  incorporators,  but 
he  does  not  so  allege.  Nor  do  we  find  any 
allegation  of  the  petltimer's  having  aban- 
doned his  contract  As  we  onderstand  the 
theory  of  the  petition,  it  Is  tbat  the  same 
coQtract  went  on.  Tbe  distinct  allegation  Is 
(hat  tbe  Metropolitan  Hardware  Company, 


Limited,  nerw  came  into  exlstmcei  and  tbat 
tbe  bualness  continued  to  be  that  of  William 
Kline,  Individually,  and  that  the  latter  con- 
tinued to  be  liable  Individually  mider  the 
contract  It  may  he  that  at  the  formatton, 
or  supposed  formatlcm,  of  the  corporation  a 
new  contract  was  entered  Into,  superseding 
tbe  old,  and  tbat  plaintiff  baa  declared  on 
the  wrong  contract;  but  tbla  does  not  appear 
by  the  allegations,  except  possibly  as  a  mat- 
tec  of  vague  inference.  Tbe  prayer  for  cita- 
tion of  the  Metropolitan  Hardware  Company, 
Limited,  and  for  the  appointment  of  a  re- 
ceiver, having  been  abandoned,  the  suit  Is 
one  distinctly  on  the  vl<datlon  of  a  con- 
tract, and  in  consequence  tbe  petition  shows 
a  cause  of  action. 

It  la  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  judgment  appealed  from  be 
set  aside,  and  that  tbe  case  be  remanded  to 
be  proceeded  wltti  according  to  law. 


a07  La.) 

UcKINNBY  T.  McNEELY  et  al.  (No.  14,149.) 
(Supreme  Court  of  Louisiana.    May  20,  1902.) 

INJTJRT  TO  EMPLOTfi— CONTRIBUTORY  NEGLI- 
OBNCB. 

A  personal    injury  turuing  upon  facts. 
Judgment  of  the  disti-ict  court  la  affirmed  in 
favor  of  the  defendant 
(Syllaboa  by  the  Court.) 

Appeal  fh>m  dvU  dletrict  court  parldi  of 
Orieans:  Thomas  G.  W.  Ellis,  Jndg& 

Acaoa  by  Bicbard  W.  McKtainey  against  H. 
P.  McNeely  and  &  8.  Brown.  Jndgmoit  for 
defendants,  and  plaintiff  ai^teahk  Afflmied. 

Fenner,  Henry  &  Riviere,  tor  appeOant 
Guy  M.  Homor,  for  appellees. 

Statement  of  the  Case. 

NICH0LL8,  a  J.  The  plabitirB  action  Is 
for  dnmajtes  for  the  loss  of  bis  band  while  en- 
Sngeil  ixi  certain  work  upon  the  tug  Corsair, 
of  wbScb  tbe  defendant  Brown  was  the  owner 
and  the  defendant  McNeely  was  tbe  captain. 
Tbe  bijury  was  alleged  to  be  the  result  enfln- 
sively  of  tbe  negligence  of  McNeely  and  bis 
employer  and  the  defective  appliances  upon 
tbe  boat  and  he  (plaintiff)  was  no  wise  In 
fault  He  himself  was  an  employ^  ot  the 
Johnson  Iron  Works,  and  was  sent  by  his  em- 
ployers to  do  tbe  work  upon  the  boat  which 
would  be  indicated  to  him  by  McNeely.  Hla 
averments  are  that  while  acting  "under  the 
orders  and  direction  of  McNe^,  be  was  di- 
rected to  fit  a  new  bushing  on -the  pintle  of 
the  rudder;  that  he  calipered  the  pintle  and 
bushing,  and  found  that  a  Inmp  would  have 
to  be  filed  off  the  pintle  b^ore  the  bushing 
should  be  shrunk  onto  It;  that  tbe  captain 
insisted  that  it  ahould  be  shrunk  on  without 
moving  the  lump;  that  after  repeated  ef- 
forts it  was  found  It  could  not  be  done  in 
tbat  way;  tliat  thereupon  tbe  captain  order- 
ed him  to  try  to  force  the  bushing  on  by  put- 
ting the  weight  of  the  rudder  upon  It;  that 
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In  order  to  accomplish  this,  It  was  necessary 
to  remove  the  lower  friction  [date,  situated 
near  the  head  of  the  mdder,  whereupon  Mc- 
Neelf  ordered  two  negroes  In  his  employ  to 
Jack  the  rudder  .up  In  order  to  prereot  the 
same  from  falling  while  be  (plaintiff)  was  at 
work;  that  he  (McNeely)  refused  to  allow 
hlocks  to  be  placed  as  an  extra  guard,  or  to 
remove  the  lower  friction  plate,  and  ordered 
blm  (plalntUf)  to  remoTe  the  friction  balla 
from  said  friction  plate;  that  b;  the  raising  of 
the  mdder  the  upper  friction  plate  was  raised 
some  Inches  above  the  deck,  and  to  remove 
the  balls  he  was  required  to  place  his  hand 
ia  the  rudder  hold  of  the  deck;  that  while  he 
was  thus  engaged  and  acting  under  the  or- 
ders  of  the  captain  and  removing  the  balls, 
and  after  he  bad  removed  ^ght  of  the  same 
from  the  friction  plate  In  which  they  were 
then  resting,  the  Jack  holding  the  rudder  slip- 
ped, or  gave  way,  thereby  causing  the  rudder 
to  fall,  bringing  the  upper  friction  plate  in 
contact  with  his  wrist,  and  severing  his  band; 
that  McNeely,  in  declining  to  permit  the 
blocking  of  the  rudder,  and  the  removal  of  the 
friction  plate,  and  In  compelling  him  to  re- 
move the  balls  while  the  rudder .  was  Inse- 
curely Jacked,  was  negligent,  and  he  was  re- 
lying upon  the  rudders  being  safely  and  se- 
curely Jacked,  and  was  acting  under  the  guar- 
anty and  assurance  of  the  captain  that  the 
Jackscrew  would  not  fall;  that  all  of  the  per- 
sons assisting  in  the  work  were  the  employ^ 
of  the  boat,  and  he  (plaintiff)  was  acting  .un- 
der the  control  and  direction  of  the  captain  in 
connection  with  the  work  then  In  progress; 
that  be  had  no  control  over  the  Jackfng  of  the 
rudder,  and  relied  upon  this  being  safely  done 
in  the  guaranty  and  assurance  of  McNeely 
that  the  Jack  would  safely  hold  the  rudder, 
and  that  the  Ijoat  was  steady,  and  that  the 
rudder  would  not  fall.  Brown,  the  owner  of 
the  boat,  being  a  nonresident,  could  not  be 
readied  by  personal  citation,  and  the  case 
went  to  trial  as  against  McNeely,  resulting  in 
a  judgment  In  favor  of  the  latter,  from  which 
the  plaintiff  appealed. 

It  Is  beyond  question  that  the  rudder  was 
Insecurely  held  in  position  at  the  time  of  the 
accident,  and  that  it  was  exceedingly  dan- 
gerous for  plaintiff,  under  the  circumstances, 
to  liave  placed  his  band  where  it  was.  The 
case  turns  upon  who  was  at  fault  In  the  mat- 
ter. There  was  Yeey  considerable  conflict  of 
testimony,  as  Is  usual  In  such  cases.  De- 
fendant positively  denies  that  he  gave  any  or- 
ders  to  the  plaintiff  to  remove  the  balls,  or 
that  he  bad  anything  whatever  to  do  with 
the  matter  of  the  securing  of  the  rudder. 
The  testimony  shows  that  the  plaintiff  was 
below  where  the  rudder  was  Jacked  up  after 
McNeely  had  left  to  go  upon  the  deck  above. 
The  district  Judge,  in  a  carefully  written  opin- 
ion, discussed  the  testimony  of  the  different 
witnesses,  and  gave  his  conclusions  upon  the 
same:  '*There  can  be  no  doubt  that  plain- 
tiff was  a  skilled  and  reliable  mechanic,  and 
that  bis  services  were  engaged  on  this  ac- 


count It  iB  equally  true  tiiat  defendant  was 
only  the  captain  of  the  boat  with  knowlediie 
of  Its  parts,  and  some  experience,  but  In  ik> 
sense  a  mechanic.  It  Is  a  reasonable  conclu- 
sion of  fact  that  plalntifTs  skin  was  relied 
npon  by  all  for  the  success  of  the  work  In 
hand.  There  can  be  no  doubt  that  he  was 
in  the  hold  after  the  defendant  started  to  go 
on  deck,  and  that  he  knew  that  the  wooden 
blocks  were  not  supporting  the  Jacks.  lit- 
knew  the  exact  situation  of  all  things,  niul 
when  he  went  on  deck  he  knew  the  situatioi. 
there.  If  It  be  conceded,  tar  argument  sake, 
that  defendant  refused  his  request  to  have 
the  blocks  put  In  to  support  the  Jacks,  his 
skill  as  a  mechanic  told  him  there  was  dan- 
ger of  the  rudder  falling.  If  It  be  conceded 
that  defendant  told  him  to  put  in  his  hand^j 
and  remove  the  friction  balls,  his  skill  as  n 
mechanic  warned  blm  that  there  was  danger 
of  losing  bis  hand.  He  was  a  free  agent,  an<l 
not  bound  blindly  to  obey  orders  that  put  him 
In  peril  of  life  or  limb.  He  must  have  known 
that  defendant  was  not  a  mechanic,  and  that 
defendant's  knowledge  and  skill  In  such  mat- 
ters as  those  then  in  hand  were  not  equal  to 
bis  own.  All  that  he  had  to  do  was  to  re- 
fuse to  put  his  band  Into  the  place  where 
danger  was  apparent;  nay,  m<xe,  where  to 
his  certain  knowledge  danger  was  imminent 
for  he  knew  that  the  Jacks  were  the  sole 
support  below,  and  that  this  heavy  mdder 
was  suspended  at  an  Inclination,  on  the  edge 
of  the  friction  plate,  where,  In  the  absence 
of  proper  supports  below,  Its  fall  was  a  cer-" 
talnty  on  the  least  provocation.  To  under- 
take to  remove  the  balls  from  the  plate  with  a 
man  below  pressing  up  against  the  plate  wa.s 
such  forgetfulness  of  bis  own  safety  os  to 
amount  to  recklessness.  Therefore  the  con- 
clusion seems  irresistible  that  If  defendant 
was  In  fault  In  ordering  the  plaintiff  Into  .1 
position  of  such  danger,  plaintiff  was  In  equal 
fault  In  obeying  the  order.  His  skill  au'l 
knowledge  were  superior  to  defendant's  skill 
and  knowledge,  and  defendant  had  no  au- 
thority to  coerce  hira.  It  Is  the  setth  rule  of 
law  that  if  a  servant  knowing  that  proper 
safeguards  have  not  been  taken  for  bis  pro- 
tection, and  that  bis  service  will  expose  blin 
to  a  danger  which  is  apparent  and  imminent, 
voluntarily  goes  on  with  his  work,  regard- 
less of  the  danger,  he  will  be  held  to  have 
assumed  the  risk.  It  Is  equally  the  rule  that 
a  servant  cannot,  under  such  conditions  of 
fact  necessarily  excuse  his  own  negligence 
and  want  of  care  of  himself  by  pleading  that 
he  relied  upon  the  superior  skill  and  care  of 
the  master.  Jenkins  v.  Cotton  Mills,  51  La. 
Ann.  1011,  25  South.  S43;  Dandle  v.  Rail- 
road Co.,  42  r.a.  Ann.  686,  7  South.  702; 
Wallls  V.  Steamship  Co.,  38  La.  Ann.  150; 
Carey  v.  Sellers,  41  La.  Ann.  BOO.  6  South. 
813;  Smith  v.  SeUars,  40  La.  Ann.  527,  4 
South.  333.  It  may  therefore  be  conceded 
that  defendant  ordered  the  plaintiff  to  take 
out  the  frIctloQ  balls  from  the  friction  plate, 
and  also  that  defendant  nei^ected,  or  even 
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refused,  to  have  Uie  blocks  put  In  to  support 
the  Jack  Tthea  plabitiff  suggested  tbls,  and 
file  fact  remains  that  plaintiff  had  foil  knowl- 
edge of  llie  danger  tliat  resulted  wben  &e  pnt 
bis  hand  In  to  remove  said  balls,  and  this 
knowledge  la  fatal  to  his  claim  for  damages. 
The  authorities  dted  fw  plaintiff  I  have  ex- 
amined, and  tiiey  are  not  applicable  to  the 
case  at  bar." 

We  have  examined  the  record  with  care^  A 
preponderance  of  evidence  sustalna  defoidant 
In  contending  ttiat  he  gave  no  ordov  to  the 
plaintiff  to  place  his  hand  where  he  did,  and 
Uiat  be  had  nothing  to  do  with  the  Insecure 
position  In  which  the  rodder  was  at  tbe  time 
of  the  accident,  and  that  he  In  no  manner  ctm- 
trfbuted  to  Its  fallhig.  We  think  the  judg- 
ment correct,  and  It  Is  horeby  affirmed. 


<107  La.) 

BUBBANK  V.  BUHLER.    (No.  14,052.)! 

(Sopreme  Court  of  Louisiana.    May  12,  1902.) 

PARTNSRSHIP-HORTOAOB  OF  RBALTT-DEATH 
OF  PARTNER— DSBTRUCTI(»4  BY  FIRE- 
APPLICATION  OF  INSURANCE. 

1,  Three  partuers  of  a  commercial  firm  mort- 
gaged real  estate  iu  which  they  each  had  ao 
equal  intereat  to  secure  a  debt  dm  to  A.,  for 
K-nicb  they  had  executed  their  Joint  several 
solidary  'uotea  Individually  and  as  partuers. 
C,  oue  of  the  partuers,  dyin?,  the  survivors 
bought  out  his  partnership  interest  aad  his 
interest  in  the  mortgaged  property,  assuming 
this  particular  debt  and  all  outstanding  Ila- 
bilitira  of  the  firm.  They  formed  a  new  part- 
nership, and  borrowed  additional  amounts  from 
A.,  part  of  wtiich  they  secured  by  second  mort- 
gage on  the  entire  property,  and  part  of  which 
was  unsecured.  In  each  of  the  special  mort- 
fiaftes  the  mortgagors  rtipulated  to  take  out 
five  policies  on  ttie  property  mortgaged,  to  the 
extent  of  tbe  debt,  and  tranitfei-  the  same  to 
the  mortgagee  as  collateral.  The  property  was 
de«troyea  by  fire.  Policies  were  held  at  that 
time  by  the  mortgage  creditor  aa  collateral  to 
sn  amount  iu  excess  of  the  first  mortage 
debt,  and  tbe  owners  held  additional  policies 
on  the  property  which  they  had  not  transfer- 
red. The  proceeds  of  all  the  policies  were 
torued  over  to  tlie  creditor,  who  imputed  the 
insurance  money  to  an  amount  in  excess  of  the 
first  mortgage  to  the  payment  of  the  unsecured 
indebtedness,  retaming  the  notes  evidencing 
that  indebteduefis  to  his  debtors,  who  received 
them  without  objection,  though  without  consents 
Ing.  Tbe  creditor  then  foreclosed  the  first  mort- 
gage uotee  and  bought  In  the  property,  and,  the 
price  being  Insufficient  to  pay  tbe  same,  brought 
suit  against  C.*s  heir  for  the  balance.  Held, 
that  tbe  iasnrauce  money  should  not  have  been 
diverted  to  the  payment  of  the  nusecured  in- 
debtednesi,  but  to  the  payment  of  the  first 
mortgage  notoe,  and  the  effect  of  this  diver- 
sion was,  40oad  G.'s  heir,  to  extinguish  the 
notes. 

2.  The  rules  in  the  Civil  Code  (article  21(13 
et  seq.)  govern  En  the  settlement  of  accounts 
between  a  creditor  and  debitor,  but  they  are 
not  to  be  applied,  necessarily,  where  the  inter- 
eats  of  other  persons  are  involved. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Fred  D.  King,  Judge. 

Action  by  Edward  W.  Burbank  against 
Christine  Buhler.  Judgment  for  defendant, 
and  plaintifT  appeals.  Affirmed. 

*  Reheartng  denied. 


Rice  &  Montgomray,  fmr  appelant.  Dart 
&  Kraiun,  for  appdle& 

Statement  of  the  Case. 

NIOHOLLS,  G.  J.  The  plaintiff  alleged 
In  hla  petition  that  he  was  the  owner  of  two 
promlBSory  notes  dated  January  10,  1887, 
payable,  respectively,  four  and  five  years 
thereafter,  each  for  the  aura  of  $5,000,  with 
Interest  at  8  per  cent  per  annum:  from  date, 
made  Jointly,  severally,  and  In  soUdo  by 
Joseph  Buhler  (since  deceased),  Fredolck 
G.  Ernst  and  Felix  Ernst.  Jr.,  to  thdr  own 
order,  and  by  them  Indorsed,  on  which  notes 
the  Interest  was  paid  by  the  makers  np  to 
tbe  10th  of  January,  1898;  that  by  act  of 
Janaary  10,  1880,  before  Wbarton  Collens, 
notary,  punctual  layment  of  said  notes, 
principal  and  Interest,  and  attorney's  fees  In 
case  of  suit,  was  secured  by  special  mort- 
gage on  certain  property  mmtloned  thoeln; 
that  said  notes  not  having  been  paid  in 
whole  or  part,  or  Interest  thereon,  except  up 
to  January  10,  1S88,  he  caused  executory 
process  to  Issue  npon  said  mortgage  notes, 
and  the  property  mortgaged  to  be  seized  and 
sold  to  satisfy  the  amount  In  principal  and 
Interest,  owing  and  unpaid  npon  said  nutes, 
together  with  the  unpaid  and  long-past  due 
principal  Bum  of  $10,000  and  accrued  taiter- 
est  due  and  owing  upon  another  certain 
promissory  note  fa^d  by  him,  dated  May  (i, 
1806,  payable  two  years  tberafter,  drawn  by 
Frederick  O.  Ernst  and  Felix  Ernst  Jr.,  and 
the  commercial  firm  of  Ernst  A  Co..  com- 
posed of  the  said  two  parties,  which  note 
was  also  In  a  notarial  act  of  that  date,  se- 
cured, as  to  payment  principal,  interest  and 
attorney's  fees,  by  special  mortgage  upon 
tbe  same  Identical  property  mortgaged  in 
the  act  before  Collens;  ttiat  under  the  execu- 
tory process  the  property  was  seized,  and 
was  sold  on  the  26th  of  July,  1900,  and  after 
the  payment  of  the  costs,  attorney's  fees, 
and  taxes,  there  remained  out  of  the  pro- 
ceeds of  sale  the  snm  of  $8,368.03,  to  be  ap- 
plied to,  and  which  Bum  had  been  applied 
to,  the  extinguishment  of  satd  notes  of 
$5,000  each,  and  accrued  interest;  that  by 
said  application  of  said  sum  in  payment  tbe 
said  note  described  as  payable  four  years 
after  Its  date,  to  wit  the  lOtb  of  January. 
1887,  bad  been  satisfied  as  of  July  26,  1900, 
and  that  there  remained  due  upon  the  other 
of  said  notes  payable  five  years  after  Its 
date,  the  sum  of  $3,679.74,  together  with  in- 
terest from  the  26th  of  July,  1900;  tbat  Jo- 
seph Buhler  died  In  tbe  year  1805,  and  his 
wife  (bom  Louisa  Faessel)  died  In  tbe  year 
lvS90;  tbat  they  left  but  one  child,  Cbrlf^- 
tine  Buhler,  Issue  of  their  marriage;  that 
said  Christine,  as  yet  a  minor,  was  fuU.v 
emancipated  in  Octobn:,  1898,  by  Judgment 
of  court,  and  was,  upon  her  own  petition, 
recognized  as  the  sole  heir  of  h^  father  and 
mother,  accepted  their  succession  purely  nnd 
simply,  and  was  sent  into  possession  there- 
of, and  thereby  became  obligated  to  pay  the 


Digitized  by 


Google 


20S 


82  SOUTHBRN  OEPOBTKa. 


(La. 


cald  notes  and  any  amount  due  tliaeon.  In 
view  of  13ie  premlBea,  he  prayed  tor  citation 
and  Judgment  against  her  for  ^679.74,  witb 
8  per  cent.  Intearest  ttiere<m  from  Jn^  26, 
IdOfK  until  paid.  Defendant  answered,  and. 
after  pleading  the  general  issue,  admitted 
that  flbe  tras  the  child  and  sole  heir  of  Jo- 
seph Buhler  and  Us  deceased  wife,  Louisa 
Faessei;  that  she  bad  been  emancipated 
and  sent  Into  possession  of  their  estates. 
She  admitted  the  signature  of  ber  fathw 
upon  the  two  notes.  She  arerred  that  her 
tatba  died  the  ITtii  May,  1885,  and  the  firm 
of  Ernst  &  C!o.,  of  which  he  was  a  memlMr, 
was  thereby  dissolved,  and  In  the  same  year 
the  Interest  and  share  of  respondent  of  her 
deceased  father  In  the  real  estate  proper^ 
upon  which  the 'said  mortgage  bears  was 
sold  and  transferred  to  the  snrrlvlng  part 
ners,  Fred  O.  Srnst  and  Felix  O.  Ernst,  Jr.. 
which  sale*  so  far  as  respondent  was  con- 
cemed,  was  consummated  undor  proceedings 
b^d  In  the  succession  of  ber  father,  In  which 
accounts  were  filed,  and  the  liquidation  of 
the  firm  of  Ernst  ft  Co.  established,  and  the 
said  accounts  were  submitted  to  a  family 
meeting,  of  which  family  meeting  the  plain- 
tiff was  a  member;  that  part  of  tiie  consid- 
eration of  said  transfer  was  the  assumption 
by  said  Fred  Q.  and  Felix  Ernst,  Jr.,  of  the 
mortgage  notes  herein  held  by  the  tdalntltf, 
and  this  Bald  sale  was  made  with  the  knowl- 
edge and  consent  of  the  plaintiff,  who  thoe- 
aftw  dealt  with  Enist  ft  Co.,  acknowledging 
than  as  his  sole  debtors,  and  wh&a  he  fore- 
closed upon  the  notes  aforesaid,  in  the  pro- 
ceedings referred  to  In  his  petition,  he  al- 
leged that  the  property  was  the  sole  propoty 
of  the  defendants  In  that  case,  and  made  no 
claim  against  respondent,  and  respondent 
tber^ore  averred  that  said  Burbank  coa- 
sented  to  a  diange  of  debtors,  and  released 
respondent  by  his  said  conduct;  that  the 
property  mortgaged  to  secure  said  notes  was 
worth  at  the  Ume  of  the  mortgage^  and  at 
the  time  of  the  death  of  respondent's  father, 
and  at  the  time  of  the  transfer  aforesaid, 
the  sum  of  ^,000,  or  more;  that  the  real 
estate  was  improved  with  a  large  and  valu- 
able mill  property  and  machinery;  that  the 
plaintiff's  mortgage  iQwn  the  same  was  pro- 
tected by  policies  of  fire  insurance  for  an 
amount  in  excess  of  f40,(NX);  that  after  the 
transfer  aforesaid,  to  wit,  on  or  about  the 
29th  of  June,  1882,  the  real  property  was 
destroyed  by  fire,  and  the  plaintiff  collected 
from  the  insurance  companies  the  full 
amount  of  his  outstanding  del)t,  including 
the  two  notes  horeln  proceeded  upon,  and 
the  said  debts  were  eEtingulshed  by  the  said 
payments  by  the  insurance  companies,  and 
said  Insured  i>roperty  was  not  rebuilt;  that 
any  further  transactions  between  him  (the 
plaintiff)  and  the  said  Fred  G.  Ernst  and 
Felix  G.  Ernst.  Jr.,  with  regard  to  the 
insurance  money,  could  not  revive  the  said 
mortgage,  or  the  obligations  of  respondent 
in  the  premises,  and  respondent  charges  that 


at  the  time  of  tb»  alleged  foredosnre  herein 
the  said  mortgage  note*  were  not  valid,  ck- 
isting  mortgages,  Unding  upon  respondent's 
deceased  parents  or  iqnn  respondent;  that 
the  conduct  of  the  ^IntlfT  In  the  pronises, 
if  maintained  in  the  preseiU  cas^  will  re- 
sult In  large  and  serious  loss  to  respondent, 
who  ^s  during  a  part  of  the  d^ay  which 
has  elapsed  a  mdnor,  and  who  has  nevw 
been  consulted  by  the  plaintiff  as  to  his  ac- 
tions, and  wbo  has  bem  injured  by  bis  eon- 
duct,  and  she  pleads  the  estoppel  of  bis 
aforesaid  acts  as  a  bar  to  the  recovery  of 
the  sum  faer^  sued  for;  that  plalntifl  fore> 
closed  upon  the  said  notes  In  mldsununer, 
and  purchased  the  property  In  question  for 
a  song,  and  not  for  a  real  value;  that  be 
had  refused  to  rdease  his,  debt  upon  the 
property  for  a  much  larger  sum  than  realized 
at  the  sheriff's  sale,  and  the  price  obtained 
In  midsummer  for  said  property  was  not  its 
Just  and  fair  price;  that  she  never  acknowl- 
edged the  plaintiff's  debt,  nor  bad  any  one 
witb  authority  to  bind  ber  ever  acknowl- 
edged the  same,  since  the  death  of  her  fa- 
th»,  and.  In  so  far  as  she  is  concerned,  the 
claim  Is  prescribed,  and  she  pleads  the  pr^ 
Bcrlptlon  of  five  years.  The  district  court 
rendered  Judgment  in  favor  of  Oxe  defend- 
ant, and  the  plaintiff  appealed. 

In  ItB  reasons  tor  Judgmoit  the  court  de- 
clared that  the  principal  facts  disclosed  by  the 
record  were  as  follows:  "On  or  prior  to  the 
lOth  day  of  Januaiy,  1887,  the  plaintiff,  Ed- 
ward W.  Burbank,  loaned  the  commercial 
firm  of  Ernst  &  Co.,  composed  of  Jos^h  Bub- 

,'  ler,  Frederick  Q.  Ernst,  and  Felix  Ernst  Jr., 
the  sum  of  twenty-flve  thousand  dcdlars.  At 
that  time  the  firm  owned  a  large  rice  mlU  on 
the  corner  of  Julia  and  Maga^ne  streets  in 
this  city,  the  title  to  which  stood  In  the  In- 
dividual names  of  the  members  of  the  firm. 
To  secure  this  debt  the  members  of  Ernst  ft 
Co.  mortg^red  this  property  by  act  before 
Collena,  notary,  dated  January  10,  18S7,  and 
executed  their  five  promissory  mortgage 
notes,  tigned  by  them  Individually,  entib  toe 
the  sum  oS  $5,000.  and  which  woe  d^vered 
to  the  plaintiff.  Joseph  Buhler  died  on  the 
17th  day  of  May,  1895.  At  that  time  the 
mortgage  debt  had  been  reduced  by  pay- 
ments from  925,000  to  |10,000.  The  succes- 
sion of  Jos^h  Buhlw  was  duly  opened,  and 
the  widow,  as  natural  tutrix  on  bebalf  of 
Christine  Buhler.  the  sole  heir,  and  then  a 
minor,  «i  the  9th  day  of  December,  18B0, 
obtained  an  order  of  court  convmlng  a  fftmi^ 

[  meeting  to  deliberate  and  advise  wheUier  It 
was  to  the  Interest  of  the  mbior  that  the  part- 
nership of  Ernst  &  Co.  ^onld  be  liquidated 
to  the  usual  form  or  partitioned.  The  fam- 
ily meeting  was  composed  of  the  plaintiff,  E. 
W.  Burbank,  and  four  others,  and  was  held 
before  Jeff.  C.  Wench,  notary,  on  the  same 
dny  the  order  was  granted.  The  family  meet- 
ing advised  that  a  liquidation  In  the  usual 
form  should  not  take  place,  that  the  property 
and  effects  of  said  firm  Is  In  such  position 
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that  t  partition  ts  all  tbat  U  neceesory,  and 
that  a  partition  Is  needed  In  order  that  the 
Interests  of  the  minor  maj  he  taken  out  of 
the  copartnership.'  The  family  meeting  waa 
homologated,  and  In  accordance  therewith  a 
suit  for  a  partition  was  brought  January  6, 
1SI>6.  Attached  to  the  petition  for  a  parti- 
tion was  an  account  showing  the  condition  of 
the  partnership,  prepared  by  the  two  part- 
ners. It  was  amply  solvent.  The  net  inter- 
est of  the  late  Joseph  Buhler  therein,  over  and 
above  aH  the  debts,  was  ¥38,199.70,  of  which 
n9.693.06  was  due  htm  on  a  deposit  account, 
and  ?18^.74  was  his  one-third  share  In  the 
net  assets.  Tbis  account  also  showed  that  at 
the  time  the  plaintiff,  K  W.  Burbank,  was  a 
mortgage  creditor  of  the  partnership  for  $10,- 
000,  and  an  ordinary  creditor  holding  unsecur- 
ed notes  for  535,000.  A  family  meeting  was 
then  ordered,  and  bdd  January  10,  1806,  to 
deliberate  on  the  minor's  Interest,  fix  the 
terms  of  sale,  and  appraise  the  minor's  share 
In  the  assets  of  the  partnership.  This  family 
meeting  was  composed  of  the  plaintiff,  E.  W. 
Burbank.  and  four  others,  and  the  under- 
tator  was  present  They  had  before  tbem  the 
account  abore  mentioned,  identified  with  the 
act  as  Schedule  A.  and  declared  In  the  act 
that  tbey  had  examined  and  understood  the 
Schedule  A,  and  were  thoroughly  informed 
npon  the  condition  of  the  partnership,  and 
they  advised  that  said  schedule  be  accepted  as 
a  fair  project  for  the  settlement  of  the  same, 
and  be  made  the  Judgment  of  the  court 
They  also  advised  a  private  sale  of  the  mi- 
nor's Interest  in  assets  which  they  appraised 
at  519,009.85.  The  court  thereupon  adjudged 
and  decreed  that  the  Schedule  A  be  approved 
and  homologated  as  the  iMtsIs  upon  which  the 
partnership  should  be  settled,  and  that  the 
partition  should  be  miade.  A  private  sale  was 
then  made  to  the  new  firm  of  Ernst  &  Co., 
composed  of  the  surviving  partners  of  the  old 
firm,  and  they  gave  a  special  mortgage  to  se- 
cure the  minor  upon  other  property  of  the  part- 
nership, known  as  the  'Planters'  Rice  Mill,' 
situated  on  Decatur  street  in  this  city.  The 
new  firm  of  Ernst  &  Co.  by  said  adjudication 
became  the  owners  of  the  Julia  street  rice 
mlU,  the  mortgaged  property,  and  assumed 
the  payment  of  the  mortgage  of  $10,000  as 
one  of  the  partnership  debts.  From  that 
time  the  members  of  the  firm  considered  that 
they  alone  were  bound  on  the  mortgage  notes, 
aod  that  Christine  Buhler  had  no  further  in- 
terest In  the  property  or  partnership,  and  was 
In  no  way  liable  for  the  debts.  On  the  5th 
day  of  May.  1896,  Frederick  G.  Ernst  and 
Felix  Ernst  Jf-i  IndiTldually  and  as  mem- 
bers of  the  commercial  firm  of  Ernst  &  Co., 
by  an  act  of  that  date  passed  before  Robert 
P.  Upton,  notary,  acknowledged  themselves 
hidebted  to  the  plaintiff  In  the  smn  of  $30,000, 
executed  their  three  promissory  notes,  each 
for  110,000,  and,  to  secure  the  same,  granted 
a  second  mortgage  up(»i  the  said  Julia  street 
propa*ty.  The  plaintiff,  Burbank,  then  held 
two  mortgage  notes,  each  for  $5,000,  making 


$10,000,  dated  January  10,  1887,  secured  by 
an  act  before  Coltens,  notary,  and  three  mort- 
gage notes,  each  for  $10,000,  making  $30,000, 
dated  May  5,  1896,  secured  by  act  before  Up- 
ton, notary,  or  a  total  of  $40,000  mortgage 
debt  upon  said  property.  In  both  of  safd 
acts  it  was  stipulated  tliat  the  building  upon 
the  property,  a  valuable  rice  mill,  should  be 
kept  insured  to  the  amount  of  the  debt,  and 
the  policies  transferred  to  the  mortgagee  to 
further  secmre  said  debt  Ernst  &  Co.  In- 
sured the  rice  mill  (tbat  Is,  the  building  and 
machinery)  In  various  companies  for  the  sum 
of  $52,000.  They  transferred  to  K  W.  Bur- 
bank policies  aggregating  $20,000.  Owing  to 
a  dispute,  or  for  some  other  immaterial  rea- 
son, the  other  policies  were  not  actually  trans- 
ferred- The  building  was  destroyed  by  fire 
on  the  29th  day  of  June,'  1897.  The  loss  was 
adjusted  by  the  Insurance  companies  at  $44,- 
513.57.  On  this  sum  the  Insurance  companies 
paid  to  E.  W.  Burbank  $19,224.00,  the  propor- 
tion of  the  loss  due  under  the  policies  held  by 
him.  They  paid  to  Ernst  &.  Co.  most  of  the 
balance  of  the  insurance.  Ernst  &  Co.  they 
paid  out  of  this  Insurance  to  E.  W.  Bm-bank 
the  difference  between  $19,224  and  $20,000, 
and  $15,000  additional.  Being  Indebted  to  E. 
W.  Biu-bank  on  mortgage  notes  and  ordinary 
promissory  notes  glv^  after  the  mortgage 
notes  for  loans  to  carry  on  their  business, 
Ernst  &  Co.  handed  or  sent  their  checks,  as 
they  collected  from  the  different  insurance 
companies,  to  Burbank,  without  giving  him 
any  Instructions  as  to  what  particular  notes 
to  impute  the  payments.  Tb%  insurance  com- 
panies made  out  their  checks  for  $19,224  to, 
the  order  of  E.  W.  Burbank.  Burbank  In- 
dorsed this  check  to  Ernst  &  Co.  Ernst  & 
Co.  then  gave  him  their  check  at  once  for 
$20,000.  Ernst  &  Go.  then  sent  him  their 
checks  at  different  times  for  various  amoimts, 
aggregating  $15,000  additional,  as  they  col- 
lected the  Insurance  money.  On  the  receipt 
of  the  money,  E.  W.  Burbank  a  day  or  two 
after  imputed  the  payment  of  $10,000  thereof, 
first,  to  a  $10,000  second  mortgage  note  dated 
May  5, 1896,  secured  by  Upton  mortgage;  next 
$5,000  thereof  to  an  unsecured  promissory 
note  of  Ernst  &  Oo.  for  $5,000;  next  $10,- 
000  thereof  to  an  unsecured  promissory  note 
of  Ernst  &  Co.  for  $10,000;  next  and  last  $10.- 
000  thereof  to  another  $10,000  second  mort- 
gage note,  dated  May  5,  1896.  These  notm 
were  sent  by  Burbank  to  Ernst  &  Co.  at  dif- 
ferent times.  None  of  this  Insurance  money 
was  Imputed  to  the  oldest  mortgage  notes  by 
the  plahitlff.  Ernst  &  Co.,  not  Christine  Buh- 
ler, paid  the  Interest  on  the  first  mortgage 
notes  after  their  assumption,  and  the  plaintiff 
held  their  note  until  after  the  trial  of  this 
case  for  the  whole  of  the  last  year's  inter- 
ests, $1,687.06,  and  up  to  January  10,  1809 
EL  W.  Burbank  then  foreclosed  on  the  two 
first  mortgage  notes,  of  $5,000  each,  aggre- 
gating $10,000,  against  Frederick  G.  Ernst 
and  Felix  Ernst,  Jr.  The  property  was  sold 
by  the  aholff,  who  applied  $8^358.03  to  the 
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extinguishment  of  said  notes  and  Interest, 
leaving  a  balance  due  on  one  of  the  notes  of 
$8,679.74,  for  which  the  defendant  Is  sought 
In  these  proceedings  to  be  held  liable.  No 
demand  was  ever  made  for  payment  on  Chris- 
tine Buhler,  nor  was  she  made  a  party  to  the 
foreclosure  suit" 

The  court  reached  the  conclusion  of  law, 
under  the  evidence,  that  plaintiff  had  not  ex- 
pressly consented  to  a  change  of  debtors,  or 
novated  the  debt,  but  that  the  facta  proved 
established  the  extinguishment  of  the  debt  by 
payment.  It  said:  "When  the  building  was 
destroyed  by  Are  the  plaintiff  held  policies  of 
Insiu-ance  transferred  to  him  amounting  to 
?20,000,  to  secure  under  the  mortgage  act  of 
18S7  the  notes  of  $10,000  upon  which  the  de- 
fendant, .Christine  Buhler,  was  bound.  That 
mortgage  debt  was  the  oldest,  and  ranked  all 
other  debts.  The  evidence  Is  conclusive  that 
the  plaintiff  alone  had  the  right  to  collect 
and  did  receive  ?19,224  of  this  money  from 
the  Insurance  companies.  He  alone,  not  the 
defendant,  Christine  Buhler,  or  her  codebt- 
ors,  Imputed  the  payment.  The  plaintiff,  un- 
der the  law,  should  have  paid  the  first  mort- 
gage notes,  of  $10,000,  and  Interest,  out  of 
this  money,  and  not  applied  It  to  the  extin- 
guishment of  the  second  mortgage  and  the  un- 
secured notes,  debts  alone  of  Ernst  &  Co. 
GIv.  Code,  arts.  2163  to  2160  Inclusive.  On 
the  ground,  therefore,  that  the  notes  upon 
which  the  defendant  la  sought  to  be  held  lia- 
ble have  been  extinguished  by  payment,  judg- 
ment Is  rendered  In  favor  of  defendant." 

Opinion. 

The  notes  to  which  the  plaintiff  refers  In 
his  petition  are  two  of  the  five  Joint  and 
several  notes  which  Joseph  Buhler,  Fred  G. 
Ernst,  and  Felix  Ernst,  Jr.,  Individually  and 
as  members  of  the  commercial  partnersliip 
of  Ernst  &  Co.,  of  which  they  were  the 
partners,  executed  on  the  10th  January,  1887, 
before  Collens,  notary,  to  secure  a  loan  of 
$25,000  made  to  them  by  the  plaintiff,  Bur- 
bank,  and  which  they  secured,  as  to  pay- 
nient,  by  special  mortgage  on  certain  prop- 
erty described  In  the  act  before  Colleus,  the 
title  of  which  stood  in  the  names  of  the 
three  mortgagors.  In  order  more  effectually 
to  secure  the  payment  of  these  notes,  the 
mortgagors  bound  themselves,  In  their  said 
capacities,  to  cause  all  the  buildings  and 
Improvements  to  be  Insured  and  kept  in- 
sured against  the  risk  of  fire,  up  to  tlie 
full  amount,  and  up  to  the  final  payment 
of  the  promissory  notes,  In  capital  and  In- 
terest, and  to  transfer  and  deliver  to  the 
mortgagee  until  then  the  policy  or  policies 
of  such  insurance.  The  evidence  shows  that 
five  policies  were  taken  out  by  the  mort- 
gagors under  the  stipulation  Just  mentioned, 
and  were  transferred  to  and  held  by  him. 
These  policies  were  not  only  a  protection 
and  security  in  aid  of  the  payment  of  the 
plaintiff's  debt  In  Its  entirety,  and  the  ex- 
tinction of  the  mortgage  on  the  property,  but 


also  a  protection  to  the  owners  of  tbcir 
property  rights  therein.  Each  one  of  these 
three  mortgagors  was  Interested  in  these 
policies,— that  they  should  be  taken  out,  and, 
being  taken  out,  they  should  be  transferred 
to  the  plaintiff,  and  held  by  him  as  col- 
lateral security  for  the  extinguishment  of 
the  notes  and  mortgage.  Joseph  Buhler  died 
In  1895,  his  death  carrying  with  It  the  dis- 
solution of  the  partn^hlp  of  Ernst  &  Co. 
The  property  mortgaged  had  at  that  time 
very  valuable  Improvements  upon  it,  and 
the  value  largely  exceeded  the  amount  of 
plaintiff's  debt  The  mortgage  debt  had  at 
that  time  been  reduced  to  $10,000.  Joseph 
Buhler  not  only  then  held  his  Interest  In  the 
properties  of  the  firm,  but  the  firm  owed 
him  additionally  a  large  amount.  Buhler 
left  a  minor  heir,  the  deffflidant  in  this  suit, 
and  those  having  charge  of  her  affairs 
thought  It  to  be  to  her  Interest  to  at  once 
disconnect  her  Interests  from  those  of  tlu? 
firm.  A  settlement  between  the  parties  was 
accordingly  made  by  Judicial  authority,  un- 
der and  through  which  Fred  G.  Ernst  and 
Felix  Ernst,  Jr.,  acquired  her  interest  In  the 
firm,  and  assumed  to  pay  all  its  outstanding 
llablUtles;  one  of  the  liabilities  so  assumed 
being  this  balance  of  mortgage  debts  due 
to  Burbauk.  It  Is  needless  to  Inquire  why 
matters  were  left  In  this  particular  shape 
as  to  tills  debt.  There  was  certainly  no 
apprehension  felt  on  account  of  It  by  the 
friends  of  the  minor  assembled  In  family 
meeting,  who  recommended  this  particular 
course;  the  plaintiff  himself  being  one  of 
the  members  at  the  meeting.  The  debt  was 
small,  the  property  securing  it  was  largely 
in  excess  of  the  amount  of  the  debt,  and  the 
minor  stood  additionally  secured  from  dan- 
ger by  the  personal  assumption  of  the  two 
Ernsts,  and  by  the  stipulation  origlnallj 
agreed  upon,— that  fire  policies  should  be 
taken  out  and  transferred  to  and  held  by 
Burbank  as  collateral.  This  latter  fact  mini- 
mized any  damage  resulting  from  leaving 
this  debt  outstanding.  Fred  G.  Ernst  and 
Felix  Ernst,  Jr.,  upon  acquiring  the  entire 
property  formed  a  new  firm  under  the  name 
of  Ernst  &  Co.,  and  continued  In  the  busi- 
ness of  millers,  keeping  up  their  business 
rolatlons  with  the  plaintiff,  who  loaned  thent 
h-.v^e  amounts  of  money,  some  of  which 
tiicy  secured  by  special  mortgage  on  the 
Julia  street  mlU  property,  which  they,  by 
reason  of  their  purchase  of  the  Buhler  In- 
.  terest  then  owned  In  Its  entirety,  but  part 
of  which  was  left  unsecured.  From  the 
time  of  this  sale  to  the  two  brothers  Ernst, 
up  to  the  Institution  of  the  present  suit,  the 
defendant  seems  to  have  been  Ignored  by 
all  parties;  but  affairs  suddenly,  by  reason 
of  the  destructiou  by  fire  of  the  buildings 
on  the  mortgaged  property,  took  such  shape 
as  to  make  her  legal  position  In  the  prem- 
ises a  matter  of  very  great  concern  to  the 
plaintiff.  By  the  destruction  of  the  build- 
ings on  the  mortgaged  property  by  fire,  ft 
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beraine  evident  to  fhe  plaintifl  tbat  bis  In- 
toHts  bad  become  JeopanUced.  At  tbe 
time  of  tbifl  Are  Bniirank  bdd  as  collateral 
secnrity  policies  Unned  against  loss  by  fire 
of  the  bnlldlnga  on  tbe  mortgaged  property 
to  an  amount  of  about  920,000,  which  Bmat 
A  Co.  had  taken  out;  they  holding,  besides 
thcM,  additional  polldea  to  a  large  amount 
OD  tbe  same  bnlldlngs.  These  policies,  vlth 
oae  or  two  oEcepUons,  were  collected,  and, 
a>  collected,  tbe  amonnls  realised  were  re- 
ceived or  turned  over  to  tbe  plaintiff.  The 
partlcolar  ptdldes  which  he  held  as  caXM.- 
era!  realized  a  little  over  |19,000.  Besides 
this  amount,  Bnrbank  recelTed  moneys  from 
the  other  policies.  Instead  of  applying  tbe 
moneys  so  recelTed  to  the  extlnctlou  of  the 
outstanding  balance  of  tbe  mortgage  aotea 
executed  on  January  10,  1887,  Burbank  felt 
himself  legally  warranted  in  disposing  of 
them  as  be  thought  best  He  accordingly, 
on  receipt  of  the  moneys  collected  from 
these  policies,  would  return  to  the  Bmste 
psrtlcDlar  notes  which  be  himself  selected 
as  those  which  had  been  paid  through  the 
moneys  received,  and  In  manner  such  as  to 
leave  ontetandlng  and  unpaid  tbe  mortgage 
noten  of  January  10,  1887,  which  stood  se- 
cured, as  to  payment,  by  the  first  mortgage 
on  the  property.  Part  of  this  money  was 
used  in  paying  a  second  mortgage  Indebted- 
ness, and  part  (some  (16,000)  In  paybig  un- 
secnred  indebtedness.  Fred  O.  Bmst  and 
Felix  Ernst  received  the  notes  which  were 
so  returned,  no  objection  being  made,  but 
giving  no  consent,  other  than  such  consent  as 
might  be  Inferred  from  silence  and  Inactltm. 
They  assign  as  their  reason  for  not  object- 
ing that,  knowing  that  they  themselves  ow- 
ed  all  tbe  notes.  It  was  a  matter  of  In- 
difference to  them  which  notes  should  be 
extinguished:  that  It  did  not  occur  to  them 
that  the  defendant  had  any  interest  or  cod- 
eem  In  the  matter;  that,  had  they  realized 
that  she  had,  objection  ^ould  have  been 
made,  and  the  notes  would  bave  been  re- 
tmned.  What  we  are  called  on  to  consider 
in  this  case  is  not  what  tbe  situation  is  as 
betwe^  the  plaintiff  and  tbe  two  Ernsts, 
not  what  these  parties,  either  separately  or 
tc^etber,  would  have  been  warranted  In  do- 
ing, were  they  alone  to  be  affected,  but 
vhat  tbe  situation  Is  as  between  the  plain- 
tilT  and  the  defendant,  whose  interests  bave 
been  or  will  be  vitally  affected  by  the 
course  which  has  been  pursued,  to  which 
site  has  given  no  consent,  and  about  which 
Blie  has  not  been  consulted.  It  Is  very  true 
that  th^e  are  cases  wb^eln  It  has  been 
held  that  an  imputation  of  payment  made 
between  a  creditor  and  his  debtor  Is  not 
inbject  to  the  control  of  third  persons,  or 
even  of  parties  more  or  less  concerned  in 
tbe  resultlDg  situation;  but  we  have  to  deal 
here  with  special  conditions  and  circum- 
stances, which  call  for  special  examination. 
The  defendant  cannot  be  classed  as  a  third 
party  to  what  has  taken  place  In  this  mat- 


ter. She  has  been  and  la  so  connected  legal- 
ly with  the  plaintiff  and  tbe  brothers  Ernst 
SB  to  entitle  her  to  question  tbe  validity 
and  the  l^aUty  of  the  action  by  which  h« 
iutereste  bave  been  sacrificed.  Fefsons  are 
much  more  free  to  act  in  tbelr  dealings  with 
each  oth»  when  their  own  IntKeste  alone 
are  to  be  affected  than  tbey  are  when  the 
Interesto  of  persons  other  than  themselves 
will  be  made  to  suffer.  In  Griffin  v.  His 
Creditors,  6  Bob.  224,  this  court  said:  "We 
are  referred  to  the  rules  laid  down  in  the 
Ciode  for  the  Imputotion  of  paymente  when 
two  debte  are  of  the  same  nature  and  equal- 
ly <HiMOU8.  Those  rules  whldi  are  to  gov- 
ern In  tbe  settlonent  of  accounte  between  a 
debtor  and  his  creditor  cannot  clrarly  be 
enforced  to  tbe  prejudice  of  third  persons." 
We  find  It  declared  in  Dallas  and  Verge, 
Codes  Annotfis.  under  article  1255,  C.  N. 
(Na  7),  "Lea  tiers  Intfireesfis  ne  sauralent 
etre  11^  par  rimputotion  que  le  cr6ancier  a 
fait  &  leur  prejudice."  J.  G.  "Obligations," 
2024,  y,  art  1848. 

It  becomes  necessary,  tbowfor^  to  ascer^ 
tain  what  rlgbte  the  defendant  had  in  this 
matter,  and  bow  far  plaintiff  was  Justified 
In  ignoring,  them.  While  Bubler,  Fred  G. 
Ernst,  and  Felix  Ernst,  Jr.,  woe  all  bound, 
as  was  tbe  first  partnership  of  Ernst  &  Co., 
for  the  debt  evidenced  by  the  notes  executed 
in  the  act  before  Collens,  each  of  these  to- 
divlduals  was  separately,  directly.  Interested 
therein  i  and  Burbank,  as  the  creditor  hold- 
ing the  notes,  was  bound  to  recognize  and 
protect  those  Intereste.  The  collaterals  fur- 
nished were  given  to  Burbank  tor  tbe  pro- 
tection of  a  particular  debt  in  tbe  payment 
of  which  not  only  Burbank  and  the  two 
Ernsts  were  concerned,  but  also  the  defend- 
ant Plaintiff  neither  acting  alone,  nor  in 
conc«^  with  the  two  Ernsts,  could  legally 
divert  the  collaterals,  when  once  placed  in 
his  bands  for  a  specific  purpose,  to  some 
otlier  object.  The  Ernsts,  In  obtaining  these 
policies,  and  placing  them  as  collaterals  in 
the  hands  of  the  plaintiff,  were  not  acting 
in  their  Interests  alone,  but  for  and  on  be- 
half, also,  of  the  defendant;  and  the  plain- 
tiff knew  this  when  he  accepted  the  col- 
laterals given  for  that  purpose.  Neither  he 
nor  the  Ernsts  were  at  liberty  to  change 
their  deetlnation  without  defendant's  con- 
sent Article  3170  of  the  Civil  Code,  re- 
ferring to  the  duty  of  a  pledgee,  says  that: 
"If  the  credit  which  has  been  given  in 
pledge  becomes  due  before  It  is  redeemed 
by  the  person  passing  It,  the  creditor,  by 
virtue  of  the  transfer  which  has  l>een  made 
to  him,  shall  be  Justified  in  receiving  the 
amount,  and  In  taking  measure  to  recover 
It  When  received,  he  must  apply  it  to 
tbe  payment  of  the  debt  due  to  himself, 
and  restore  the  surplus,  should  there  be  any, 
to  the  person  from  whom  he  held  It  in 
pledge."  What  debt  must  he  apply  it  to? 
Evidently,  to  the  debt  for  which  It  was  giv- 
ea  him  In  pledge  to  pay.   The  Interest  ot 
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the  defendant  In  the  Jnlla  street  property 
was  transferred  to  Fred  G.  Ernst  and  Felix 
Iflruat,  Jr.,  charged  with  the  obligation  as- 
sumed by  them  of  paying  the  plaintiff,  and 
of  carrying  out  the  obligation  contracted  by 
the  mortgagors  In  the  act  before  Ck>llens,— 
of  taking  ont  fire  xmllcles  on  the  property 
secured  by  the  mortgage.  This  obligation 
tliey  carried  out,  and  defendant  had  a  right 
to  suppose  that  the  plaintiff  would  respect 
her  rights  In  the  premises.  Had  they  not 
taken  out  the  xx^icles,  the  defendant  would 
have  been  entitled  to  have  done  so  herself 
(Civ.  Code.  art.  2134) —to  have  held  the  poli- 
cies not  only  for  plaintiflfs,  bnt  for  her  own, 
protection  in  the  premises.  When  the  Ernsts 
obtained  and  gave  them  as  collateral  to 
plaiutiflr.  It  was  his  duty  to  hold  them  for 
defendaut's  protection,  as  well  as  his  own. 
Baldwin  v.  Thompson,  6  La.  479;  Gay  v. 
Blanchard,  32  La.  Ann.  505.  Had  def«idant 
paid  the  notes,  It  was  plalntifTs  duty  to 
have  had  control  of  the  collaterals,  and  to 
have  either  turned  them  over  to  the  defend- 
ant, or  held  them  for  bis  security  and  bene- 
fit He  has  diverted  the  collaterals  which 
bad  been  placed  in  his  hands  for  the  se- 
curity of  a  s[>eclflc  mortgage  debt  to  the 
payment  of  nusecured  debts  due  him  by  the 
Ernsts, — an  amount  larger  than  was  suffi- 
cient to  have  paid  the  debt  for  which  the 
policies  were  given  to  him  as  ct^laterals. 
Under  such  circumstances,  the  debt,  as  be- 
tween the  plaintiff  and  the  defendant,  must 
be  held  to  have  been  paid.  The  diversion 
of  the  collaterals  carried  with  It,  as  Its  re- 
sult, the  obligatlOTi  of  the  plaintiff  to  credit 
the  debt  to  the  amount  diverted.  Bullitt  v. 
Hewitt,  11  La.  Ann.  327. 

We  think  the  Jndgmoit  IB  correct.  It  la 
hereby  affirmed. 

(107  La.) 

STATE  T.  MAXST  et  al.   <No.  14,308.)i 

(Sapreme  Court  of  Louisiana.   April  28,  1902.) 

SBOOTINO  WITH  INTENT  TO  KILU-BVIDENCB 
— DBOIiARATIONB  OF  WOUNDBD 
HAN— NEW  TRIAL. 

1.  The  statement  was  not  a  mere  narrative 
of  the  wouiided  man.  Declaratioos  of  one 
wonnded.  made  Immediately^  after  the  wound- 
iufiT,  as  to  how  it  was  inflicted,  or  by  whom, 
have  been  held  admissible,  where  voluntarily 
or  spontaneously  made  at  a  time  so  near  the 
act  as  i-easonably  to  preclude  all  Idea  of  de- 
si  rm. 

2.  One  may  by  sign  (he  being  unable  to 
speak),  given  two  minutes  after  the  shooting 
to  one  to  whom  he  runs,  and  meets  a  short 
distance  from  the  scene  of  the  shooting,  let  It 
be  known  by  wh(»n  he  has  been  shot,  and  the 
declaration  by  sign  is  admissible  as  part  of 
the  res  gestse. 

3.  The  trial  judge  held  that  the  accused 
should  have  sooner  discovered  the  evidence 
upon  which  they  based  their  motion  for  a  new 
trial,  and  that  it  was  cumulative.  New  trial 
will  not  be  ordered  on  appeal  until  it  is  mani- 
fest that  error  has  been  committed.  ThtSK 
la  no  evidence  showing  that  the  trial  judge 

*  BShearlng  dmled  Hsy  UOl 


has  exceeded  the  bounds  of  tSie  fflseretiou  with 
which  be  is  vested. 
(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
of  Sabine;  John  Bachman  Lee,  Judge. 

Thomas  Maxey  and  another  were  con- 
victed of  shooting  with  Intent  to  kill,  and 
appeal.  Affirmed. 

William  C.  PeguM  and  (Carles  C.  Egan, 
for  appellants.  Walter  Gu1<mi.  Atty.  Gen., 
and  AmoB  L.  Ponder,  Dlst.  Att7.  (Lewis 
Galon,  of  connael),  for  the  State. 

BKEAUX,  J.  The  defendants.  Maxey 
and  Smith,  were  charged  by  Information  of 
the  district  attorney  with  shooting  Barney 
Grogan  with  Intent  to  murder.  They  were 
tried  by  Jury,  and  sentenced  to  three  years' 
imprisonment  In  the  state  penitentiary. 
They  appeal  from  the  verdict  and  sentence. 
Their  grounds  are  stated  In  three  bills  <tf 
exceptions. 

The  first  bill  of  exceptions  presents  the 
question  whether  the  evidence  admitted  was 
admissible  as  part  of  the  res  gestae.  The 
defendants  stoutly  deny  that  tlie  evidence 
was  part  of  the  res  gestae.  The  court  in- 
serted In  the  bill  of  exceptions,  In  substance, 
that  the  witness  Bethany,  who  was  lying  in 
bed  at  the  time,  and  saw  the  shooting,  testi- 
fied that  he  immediately  went  out  and  met 
the  wounded  man,  Grjgan,  while  running 
from  the  sawmill,  and  calling  for  Manager 
G.  W.  Lorlng,  and  that  he  (the  wounded 
man)  told  him  (witness)  that  accused  bad 
shot  him.  It  la  In  place  to  state  that  Gro- 
gan, the  wounded  man,  was  a  night  watch- 
man of  a  sawmill  plant  This  declaration 
of  the  wounded  man  was  made  as  he  was 
running  from  the  scene  of  the  shooting,  and 
in  about  one  or  two  minutes  afterward  he 
came  to  the  residence  of  the  manager, 
Lorlng;  and  by  this  time  his  tongne  was  so 
swollen  he  could  not  talk,  and  Lorlng  asked 
him  if  Maxey  shot  him,  and  he  answered  In 
tlie  affirmative  by  nodding  his  head.  The 
trial  judge  added  that  if  the  testimony  of 
Loring  were  taken  alone  there  would  be 
some  doubt  as  to  Its  admissibility,  but,  tak- 
ing the  same  In  connection  with  tlie  state- 
ment made  to  Bethany,  the  judge  a  quo 
believed  it  admissible  as  part  of  the  res 
gestec.  There  was  oneness  and  identlcalnees 
between  the  utterance  of  the  wounded  man 
and  the  affirmative  shake  of  his  bead,  all 
within  one  or  two  minutes.  That  which  he 
said  to  the  witness  whom  he  met  while  run- 
ning is  in  substance  the  same  as  indicated 
by  the  affirmative  nod  of  the  head  when 
asked  by  the  manager  if  Maxey  bad  shot 
him:  Mr.  Bradner,  in  his  work  on  Evidence 
(page  490),  says  that  It  Is  not  easy  always  to 
determine  when  declarations  may  be  receiv- 
ed as  part  of  the  res  gests,  and  the  casee  are 
not  always  In  harmony.  We  understand  the 
rule,  sustained  by  many  tmstworthy  deci- 
sions, as  admitting  declaratlona  *^de  on- 
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der  the  Impulse  of  tiie  occasltm,  tboQgh 
somewbat  separated  In  time  and  places  If  so 
woven  into  It  by  the  drcumstaaces  as  to 
receive  credit  from  It'*  Abb.  Tr.  BrleT,  p. 
62S.  Declarations  connected  hj  drcum- 
Btances  Immediately  following  may  be  ad- 
missible. Bradner,  Bv.  p.  4M.  "Tbat  to  to 
say,  a  declaration,  to  be  a  part  of  tbe  res 
eestie,  need  not  be  coincident  In  time  witb 
tlie  main  fact  proved,  if  the  two  are  so  close- 
ly connected  that  tbe  declaration  can,  in  tbe 
ordinary  coarse  of  affairs,  be  said  to  be  a 
BpontaneoQS  explanation  of  the  real  cause.** 
Bradner.  £v.  ^  Ed.)  p.  494.  It  was  an  im- 
pnlslve  declaration  of  the  wounded  man  al- 
most Immediately  afterward.  Very  little 
time  elapsed  betwem  inflicting  the  wound 
and  the  declaration.  One  followed  the  oth- 
er la  rapid  snccessitni,  and  left  no  time  for 
connected  narrative  or  ■elf-swlng  account 
Beyond  question,  thne  are  declarations  aft* 
er  the  act  that  are  admissible.  The  ruling 
of  tbe  Judge  a  quo  finds  support  in  State  v. 
Thomas,  SO  La.  Ann.  600,  and  in  State  v. 
Bobinson,  S2  La.  AuU.  641,  27  South.  129. 

The  defendant  urge  in  matter  of  tbe  fore- 
gohig  bill  of  exceptions  that  Loring's  evi- 
dence should  have  been  excluded  because  it 
was  not  the  spontaneoui  utterance  of  Oro- 
gan,  tbe  wounded  man;  that  Loring  sug- 
gested tbe  names  of  the  accused,  and  asked, 
"Did  Smith  and  Uaxey  shoot  your*— and 
refer  to  one  of  the  decisions  of  the  court  In 
which  it  was  decided  that  the  statnnent 
most  spring  from  the  act,  add  under  drcum- 
Btrrces  which  exclude  all  ides  of  design. 
State  Thomas,  30  La.  Ann.  600.  In  our 
▼lew,  the  question  falls  within  the  mie  laid 
down  In  -this  case,  and  the  ntt«ances  to 
one  witness  and  the  sign  given  afterward  to 
another  were  made  and  glv«i  undw  dreum- 
stances  which  preclude  the  idea  of  design, 
and  have  evoy  appearance  of  having  sprung 
from  die  act  But  It  Is  said  by  defmdants' 
conns^  that  Loring  enggested  the  names 
of  the  accused.  We  have  notid  that  the 
wounded  man  could  not  speak.  The  man- 
ager^s  Inquiry  most  have  becsa  prompted  by 
that  fact.  His  inquh?  was  taken  advantage 
of  by  the  wounded  man  to  account  for  his 
physical  condition.  He  caught  the  meaning 
and  reidled.  He  availed  himself  of  the 
words  of  the  manager  and  made  them  his 
own.  Tbe  truth  of  thlK  affirmative  sign  Is 
corroborated  by  the  statement  made  immedi- 
ately before  to  the  witness  Bethany.  If 
Grogan  could  have  talked,  he  would  doubt- 
less have  said  to  Loring  that  which  he  bad 
just  said  to  Bethany. 

Ttie  second  «c^tIon  reserved  during  tbe 
trial  shows  that  under  the  objection  of  tbe 
defendants,  Bethany  was  permitted  to  tes- 
tify that  (quoting  ft-om  the  bill)  "he  saw  the 
man  who  shot  Barney  Grogan  after  tbe 
shootiiis  coming  toward  tbe  house  where  he 
(Bethany)  lived,  and  asked  Grc^an  who  shot 
him,"  to  wblch  Grogan  replied  that  Smith 
and  Maxey  "shot  bim";  that  he  "bailed  him" 


("them,"  we  presume.  Is  meanf),  and  they 
would  not  answer,  whweupon  he  fired  at 
theui,  and  they  returned  the  fire.  The  ob- 
jection was  that  it  was  hearsay  and  that  it 
was  self-serving.  Having  dedded  that  the 
testimony  of  Loring  bad  been  properly  ad- 
mitted, this  virtually  decides  that  the  testi- 
mony of  declarations  made  to  Bethany  a  few 
moments  before  were  also  admissible,  and 
disposes  of  this  bill  c£  exceptloDs. 

We  are  broivht  to  bill  of  aceptions  No.  3, 
resaved'to  tbe  overruling  of  the  motion  for 
a  new  trial.  Tbe  motion  was  sustained  by 
the  affidavit  of  the  parties  by  whom  defend- 
ant stated  he  wonid  prove,  in  case  of  ■  new 
trial,  that  Orogan  said  that  he  did  not  know 
who  shot  him.  The  following  is  the  Btate> 
ment  of  the  Judge  a  quo,  'made  part  of  the 
bill  of  exceptions:  **That  the  alleged  newly 
discovered  cMdence  Is  cumulative  and  strict- 
ly rebuttal;  that  both  of  the  witnesses  rdled 
uptm  lived  in  tbe  town  of  Many,  in  call  of 
the  court  bouse,  and  the  came  had  been  pend- 
ing tor  some  time;  and  that  it  did  appear 
that  tills  evidence  could  have  been  obtained 
by  the  use  of  ordinary  dlUfenoe.  There 
must  be  an  end  of  all  13ilngs.  Tbe  court  is 
of  the  opinlim  that  the  accused  were  cor- 
rectly ctmvicted  by  an  impartial  Jury,  and 
therefore  refused  a  new  trial."  About  six 
months  elapsed  from  the  time  the  informa- 
tion was  filed  to  the  date  at  the  trial.  As  to 
whether  or  not  the  defendants  expected  a 
different  result  on  Ibe  second  trial  is  not 
stated  In  their  affidavit  for  a  new  trial.  The 
ass^ed  newly  discovered  evidence  directly 
contradicta  tbe  evidence  against  the  accused. 
It  can  have  no  other  effect  than  to  ccmtradlct 
the  testimony  admitted.  It  Is  weU  settled 
by  repeated  decisions  tluit  a  verdict  will  not 
be  set  aside  and  a  new  trial  granted  to  en- 
able the  defendant  to  Impeach  the  testimony 
admitted  on  tlie  trial;  and,  besides,  motions 
for  a  new  trial  are  largely  left  to  tbe  dis- 
cretion of  the  trial  Judge.  State  v.  Venablea, 
40  I.R.  Ann.  216,  3  South.  727;  State  v. 
Hpooner,  41  La.  Ann.  760,  6  South.  S79; 
State  V.  Young,  84  lia.  Ann.  346;  State  v. 
Fahey,  36  La.  Ann.  9;  State  v.  Dlskln.  SS 
La.  Ann.  46;  State  v.  Burt  41  La.  Ann.  787, 
6  South.  C31.  6  L.  R.  A.  79;  State  v.  Garlg 
43  La.  Ann.  366,  8  Sout3i.  934;  State  v.  Ware, 
4.t  La.  Ann.  400,  8  South.  878;  State  v. 
Chambers,  43  La.  Ann.  1108,  10  South.  247. 
The  refusal  to  grant  a  new  trial,  because 
the  trial  Judfje  does  not  believe  the  affidavit 
of  defendant  Is  not  open  to  review  In  the  ru- 
preme  court  State  v.  Hunt  4  La.  Ann.  438; 
State  V.  Holland,  14  La.  Ann.  40;  State  v. 
Bealrd,  34  IjA.  Ann.  104.  This  was  subse- 
quently modified  In  State  v.  Hyland,  36  T>a 
Ann.  87,— not  to  the  extent  however,  of  hold- 
ing that  the  trial  Judge  Is  not  vested  witli 
discretion  to  finally  determine  the  question. 
It  Is  subject  to  review  on  appeal  only  in  case 
of  manifest  error.  We  have  not  found  man- 
ifest error.  Here  It  was  not  shown  or  al- 
leged that  the  newly  discovered  evidence 
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would  change  the  result  on  new  trial.  Un- 
derwood, Cr.  Bt.  i  519. 

It  Itt  ordered,  adjudged,  and  decreed  that 
the  venllct  and  aentence  be  affirmed. 


(107  La.) 

CAMEBON  et  al.  t.  ORLEANS  &  3.  BT. 

CO^  Limited.    (No.  lS.808.)i 

<8upreme  Court  of  Louiiriaua.   March  81,  1902.) 

RAILROADS— MATERIAL.  HAN'S  LIEN— NOTICE 
—INJUNCTION— ILLEGAL  SBUSURO-DAHAGBS 
—  PARTNERSHIP  —  WHAT  CONSTITUTES  — 
PLBDQB-BILLS  OF  LADING. 

1.  One  who  furnishes  ties  and  lumber  to  a 
contractor  who  is  building  a  railroad,  and  who 
has  received  payment  for  the  same  in  accord- 
ance with  the  t&mxa  of  bis  contract,  has  no 
claim  against  the  .company  for  which  the  road 
is  being  built,  where  he  has  served  no  notice 
ami  taken  no  steps  to  preserve  his  rights,  and 
his  seizure  of  the  material  which  has  been  de- 
livered to  and  paid  for  hj  anch  comitany  is  un- 
authorized. 

2.  Where  a  contractor  undertakes  to  build 
and  eqnip.a  raiU-oad,  the  mere  fact  that  he  has 
a^ftcmblea  material  suitable,  and  which  be  con- 
templates using,  for  that  purpose,  gives  to  tlie 
other  contracting  party  no  right  to  control  bis 
disposition  of  such  material,  and  au  injunction 
'nill  not  lie  to  restrain  him  from  removing  it 
elsewhere.  Nor  does  the  fact  that  the  other 
contracting  party  has  given  him  information 
which  has  led  to  the  obtention  of  such  mate- 
rial make  it  obligatory  upon  the  contractor  to 
put  It  Into  the  road,  or  to  aeU  it  to  the  con- 
tractee  at  cost. 

3.  Where  one  has  furnished  material  to  a 
contractor  engaged  in  building  a  railroad  in 
the  honest  belief  that  he  will  he  protected  by 
reason  of  the  fact  tiiat  the  money  to  be  used 
la  to  be  drawn  upon  the  joint  checks  of  the 
contractCMT  and  the  company  for  which  the 
road  is  being  built,  but  it  turns  out  that  he 
Is  not  protected,  and  the  material  furnished  is 
In  the  possession  of  such  company,  but.  legally 
beyond  his  reach,  and  he  levies  a  sazure  upon 
property  belonging  to  the  contractor,  and  also 
sues  the  company,  and  seizes  such  material,  he 
is  liable  in  damages  to  the  compauy;  but  if  it 
appears  that  the  seizure,  as  against  the  con- 
tractor, is  ffood,  and  would  of  itself  have  stop- 
ped the  work,  no  greater  damages  will  be  allow- 
ed than  are  clearly  proven. 

4.  Partnership,  no  doubt,  results  from  Inten- 
tion, but  the  (luestion  in  any  given  case  is, 
what  is  the  intention  >of  the  parties?  If,  by 
their  r^eseutations,  dealings,  and  conduct,  it 
appears  that  they  have  agreed  to  everything 
that,  as  a  matter  of  law,  is  necessary  to  con- 
stitute a  partnership,  and  that  by  reason  of 
the  rights  which  they  have  secured  to,  and  the 
obligations  which  tbey  bave  imposed  upon, 
themselves,  they  occupy  towards  each  other  the 
relation  of  principals,  and  really  share  the  prof- 
its of  the  business  in  which  they  are  engaged 
in  that  relation,  and  not  as  employer  and  em- 
ploye, it  must  follow  that  the  business  is  theirs, 
and  tbey  are  liable  for  the  obligations  incurred 
for  Ita  purposes  for  that  reason,  and  the  dis- 
claimer, in  their  contractj  of  the  intention  to 
cuter  into  the  partnership  relation,  and  the 
assertion,  thus  contradicted,  that  they  occupy, 
or  intend  to  occupy,  the  relation  of  employer 
and  employfi,  are  not  condnslve  as  to  third 
persons. 

5.  The  status  of  a  partnership  and  the  char- 
acter of  the  liability  of  its  members  are  matters 
to  be  determined  by  the  law  of  the  domicile, 
and,  where  a  partnership  created  in  another 
state  does  business  In  Louisiana,  are  presum- 
ably to  be  detennined  by  the  law  mercnoot,  of 

'  Rebaarlng  denied  Uay  28,  1902. 


which  this  court  takes  judicial  notice  as  pre- 
vailing in  this  country,  save  where  it  is  shown 
to  have  been  modified  by  statute. 

0.  Where  money  is  borrowed  upon  a  promise 
to  furnish,  as  collateral  security,  hUls  of  lading 
for  property  then  in  the  hands  of  a  carrier, 
and  unpaid  for,  and  the  borrower  pays  for  the 
property,  and  retains  the  bills  in  his  posses- 
sion, with  the  consent  of  the  lender,  until  the 
property  Itself,  still  in  the  hands  of  the  car- 
rier, is  seized  at  the  suit  of  his  creditor,  the 
lender  has  no  pledge,  and  the  subsequent  de- 
livery of  the  bills  to  him  does  not  iiffect  the 
seizure. 

7.  Where  a  contractor  agrees  to  pay  for  ma- 
terial half  in  cash  and  half  In  lionm  secured 
by  mortgage  upon  the  work  on  which  he  im  en- 
gaged, to  be  delivered  at  their  market  value, 
and,  receiving  and  disposing  of  the  material, 
he  fails  to  go  on  with  his  contract,  and  there- 
by give  value  and  entitle  himself  to  the  Imuds, 
the  furnisher  of  material  has  the  right  to  de- 
mand the  full  amoQut  due  him  in  money. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  dMrict  conrt,  parlab  of 
Orleans;  George  H.  Thfeard,  Judge. 

Action  by  Flora  B.  Cameron  and  others 
against  the  Orleans  &  Jefferson  Railway  Com- 
pany, Limited.  Judgment  for  defendant  and 
inten'ener,  aud  plaintiffs  and  such  defendant 
appeal.  Modified. 

McCIoskey  &  Benedict,  Carroll  A  Carroll, 
and  Dlnkelsplel  &  Uart,  foe  appellants. 
George  W,  Flynn,  for  appellees  Costello  & 
Burke.  Rouse  &  Grant,  for  appellee  Atlas 
Xat  Bank.  Hunter  C.  Leake  and  Gustave 
Lemle  (J.  M.  Dickinson,  of  counsel),  for  ap- 
pellee nilnots  Cent  R.  Co.  E.  L.  Slinonds, 
£ot  appellee  Intwnatlonal.  Const 

MONROE,  J.  Mrs.  Flora  B.  Cameron  and 
others,  as  executors  of  the  will  of  William 
Cameron,  filed  suit  alleging  that  the  Orleans 
&  Jefferson  Railway  Company,  Umlted 
(which  will  be  called  the  "Orleans  OompaDy"), 
was  Incorporated  for  the  purpose  of  building 
and  operating  a  railroad  In  the  parishes  of 
Orleans  and  Jefferson,  and  tluit  It  made  a 
contract  with  the  International  Constructloa 
Company  (Which  wlU  be  called  the  "Construc- 
tion Clompany"),  agreeably  to  which  the  lat- 
ter was  to  build  the  road;  that  petitioners 
sold  and  delivered  to  said  Constructioa  Com- 
pany and  to  said  Orleans  Company  cross-tics, 
lumber,  and  other  material,  for  which  tbey 
were  to  be  paid  one-half  cash  and  the  bal- 
ance In  the  bonds  of  the  Orleans  Company  at 
their  market  value,  and  that  said  ties  and  ma- 
terial had  been  delivered  to  and  were  in  the 
possession  of  said  (Cleans  Company;  that 
the  Construction  Company  was  a  commercial 
firm  domiciled  at  Detroit,  Mich.,  and  com- 
IKJsed  of  Charles  H.  Lawrence,  cdC  that  city, 
K.  M.  Costello  aud  M.  D.  Burke,  of  Cincinnati, 
and  other  persons,  nonresident  In  this  state, 
and  that  raid  company  had  property  witbin 
the  Jurisdiction  of  the  court  and  mider  the 
control  of  the  Orleans  Company;  and  plain- 
tiffs prayed  for  writs  of  sequestration  and  at- 
tachment and  process  of  garnishment,  and  for 
Judgment  against  the  defendants  in  soUdo  in 
the  sum  of  fl2,207.3St  as  the  contract  price 
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of  said  ties  and  material,  Tritb  privilege  t^n 
tlie  property  to  be  seized.  Agreeably  to  the 
prayer  of  this  petition,  a  writ  of  sequestration 
was  Issued,  under  which  certain  ties  were 
seized,  and  a  writ  of  attachment,  under  which 
a  <]uaiit!ty  of  steel  rails,  loaded  on  cars  In  the 
possession  of  the  Illinois  Central  Railroad 
Company,  were  also  seized;  and  thereafter, 
by  motions,  exceptions,  answers,  Interven- 
tions, and  reconventions,  the  different  parties 
now  before  the  court  set  up  their  various  de- 
fenses, claims  and  counterclaims,  as  follows: 
Tiie  Orleans  Company,  by  way  of  defense, 
denies  that  It  made  any  contract  with  the 
plaintiffs,  or  that  It  bound  Itself  to  pay  for  any 
material  which  the  plaintiffs  might  deliver  to 
the  Construction  Company,  and  alleges  that 
the  OoDStruction  Company  was  to  build  the 
road,  and  was  to  be  paid  upon  estimates  to 
be  furuislied  from  time  to  time  for  work  done 
anil  material  delivered.  It  further  alleges 
tliat  the  ties  in  question  had  been  delivered 
to  and  paid  for  by  it  in  accordance  with  this 
cuntract,  and  without  notice  of  plaintlffa' 
daim.  and  It  prays  that  plaintiffs'  suit  be 
dijimissed,  and  that  it  recover  damages  In  re- 
(iiiiventlon  for  the  seizure  of  its  property.  By 
iv  iiy  of  intervention  said  company  alleges  that 
tin-  rails  were  bought  by  the  Construction 
CoiQpany  at  the  suggestion  of  one  of  its  (the 
Orleaus  Company's)  officers  for  the  purposes 
of  the  road  in  question,  and  that,  inasmuch  as 
they  could  not  be  replaced  without  prejudicial 
delay,  Inter\-ener,  though  not  required  so  to 
do  by  its  contract,  offered  to  pay  for  them, 
but  that  the  offer  was  declined  by  the  Coib- 
struction  Company  and  also  by  Coatello  and 
Burke;  that  said  Construction  Company  claims 
to  Imve  paid  for  said  rails;  that  Costello  and 
Burke  claim  to  have  paid  for  them;  that  the 
Atlas  National  Banl±  of  Cincinnati  claims  to 
have  advanced  part  of  the  purchase  money, 
and  to  have  a  privilege  and  right  of  pledge 
on  them;  and  that  plaintiffs  have  seized  them 
under  their  attachment,  but  that  Intervener  is 
entitled  to  them  upon  paying  the  cost  price, 
and  It  prays  Judgment  accordingly.  The  Or- 
leans Company  also  filed  a  separate  suit,  en- 
titled "Orleans  &  Jefferson  Railway  Company, 
Limited,  vs.  Inteniational  Construction  Com- 
pany" (which  appears  in  this  court  under 
N(..  13.809,  32  South.  218),  after  the  attach- 
u:i  iit  had  been  levied,  setting  up  Its  claim  to 
Jl'p  rails,  and  praying  that  the  Construction 
Company  be  jwrpetually  enjoined  from  remov- 
ing them  from  beyond  the  Jurisdiction  of  the 
Court;  and  as  the  Issues  In  the  two  cases  are 
identical  up  to  a  certain  point,  and  the  tran- 
script In  this  case  is  used  for  the  purposes  of 
tbe  other,  the  cases  have  been  argued  to- 
gether, and  will  be  so  dealt  with  In  this  opin- 
ion 

The  Construction  Company  denies  that  it  Is 
t  commercial  firm  composed  of  the  parties 
named  In  the  petition.  It  admits  that  It 
made  a  written  contract  with  the  plaintiffs 
for  ties,  etc.,  which  were  to  be  paid  for  when 
delivered,  but  It  denies  that  the  same  have 
32  SO.-U 


been  delivered,  and  alleges  that  this  action  la 
premature,  and  it  prays  for  damages  in  re- 
convention, with  reservation  of  its  rights 
against  tbe  Orleans  ComiHmy,  which.  It  al- 
leges, has  failed  to  comply  with  its  contract. 

E.  ^I.  Costello  and  M.  D.  Bnrke,  in  answer 
to  the  demand  made  against  them  Individual- 
ly and  as  members  of  the  Constraction  Com- 
pany, deny  that  they  were  members  of  said 
company,  or  were  ever  connected  therewith 
except  as  employes,  and,  assuming  the  charac- 
ter of  plaintiffs  In  reconvention,  they  allege 
that  the  rails  In  question  were  shipped  to 
Xew  Orleans  by  the  Illinois  Central  Railroad 
Company,  to  be  delivered  to  tbe  Construction 
Company  when  paid  for,  but  that  the  Con- 
struction Company  failed  to  pay  for  them, 
and  delivery  was  refused;  that  thereafter  ap- 
pearers  bought  said  rails,  and  that  ^,200  of 
the  money  used  In  paying  for  them  was  ad- 
vanced by  the  Atlas  National  Bank,  to  which 
bills  of  lading  for  all  of  said  raits  were  deliv- 
ered as  security  for  the  money  so  advanced. 
They  deny  that  the  failure  of  the  Orleans 
Company  or  the  Construction  Company  to 
build  the  road  Is  attributable  to  them,  and 
they  pray  that  the  attachment  be  dissolved, 
with  damages,  and  that  tbe  rails  be  surrender- 
ed to  them,  subject  to  the  pledge  in  favor  of 
the  Atlas  National  Bank  for  Its  advances. 
These  partiea— that  is  to  say,  Costello  and 
Burke— also  appear  as  Interveners  and  reit- 
erate generally  the  statemaits  made  In  their 
answer  and  demand  In  reconvention,  and  fur- 
ther allege,  in  explanation  of  their  connection 
with  the  Ccmstructlon  Company,  that  In  1898 
they  became  acquainted  with  0.  H.  Law- 
rence, of  Detroit,  "who  stated  that  he  was 
the  representative  and  general  manager  of  the 
International  GonstructljMi  Company,"  and 
that  he  desired  to  secure  their  services  in 
carrying  out  a  contract  for  the  construction 
of  a  railroad  near  Cincinnati,  but  that  said 
road  was  not  built,  and  they  had  nothing  more 
to  do  with  Lawrence  or  his  company  "until 
about  March  15,  1809,"  when  they  received  a 
letter  from  him.  In  consequence  of  which  they 
went  to  Detroit,  and  tiiat  he  there  exhibited 
to  them  a  contract  which  had  been  entered  In- 
to between  the  Orleans  Company  and  tbe  Con- 
struction Company,  and  Informed  them  that  he 
desired  to  secure  their  services  in  executing 
tlie  same;  that,  as  a  result  of  their  interview, 
Costello  came  to  New  Orleans  about  ilnrch 
l&th  for  the  purpose  of  Investigating,  and 
that  on  his  return  interveners  agreed  to  give 
their  services  in  the  contemplated  work  for 
one-half  of  the  prodts,  which  were  to  be  paid 
as  salary,  and  a  further  allowance  of  $25  per 
week,  which  was  to  be  paid  to  Costello;  tluit 
they  thereupon  came  to  New  Orleans,  and  be- 
gan to  work  for  the  Construction  Company, 
and  that  the  plaintlffa  and  the  public  general- 
ly had  full  knowledge  of  the  fact  that  they 
were  employes  "by  the  letter  heads  and  sta- 
tionery of  said  company";  that  about  June 
22d  they  received  a  letter  from  Lawreuce  stat- 
ing that  he  had  bought  some  rails  from  the 
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Illinois  Central  Rsllroad  Company  for  which 
be  tras  unable  to  pay,  and  requesting  them  to 
pay  for  the  same,  and  that  they  thereupon 
"wired"  the  Orleans  Company,  asking  if  they 
would  be  allowed  a  lien  for  the  amount  which 
they  might  advance  for  that  purpose;  that  the 
Orleans  Company  gave  an  affirmative  answer, 
subject  to  the  condition  that  the  assent  of  the 
Conetructlon  Company,  and  its  surety  and  a 
certiflcate  from  "Hunt's  Inspection  Bureau" 
be  obtained,  and  that  they  then  wired  the 
Orleans  Company  that  they  had  communicated 
with  Lawrence,  and  that,  If  his  answer  was 
favorable,  they  would  begin  laytug  the  tracli 
the  following  week;  ttiat  In  response  to  this 
commnnication  Lawrence  met  them  in  Cincin- 
nati, and  again  requested  them  to  pay  for  the 
rails,  and  that  they  agreed  to  buy  the  rails 
for  their  own  account,  provided  Lawrence 
would  transfer  to  them  the  contract  with  the 
Orleans  Company,  which  they  agreed  to  as- 
sume If  they  found,  on  returning  to  Xew  Or- 
leans, that  Lawrence  had  succeeded  in  raising 
?G0,000  In  New  York,  which,  by  the  terms  of 
said  contract,  he  had  undertaken  to  borrow 
for  the  purposes  thereof  on  the  bonds  of  said 
company.  They  further  allege  that  on  or 
about  June  26th  the  IIIIdoIs  Central  Raih^oad 
Company  agreed  to  accept  them  as  purchasers 
of  the  rails  In  place  of  the  Construction  Com- 
pany, and  that  Lawrence,  for  said  company, 
assigned  to  them  the  contract  aforesaid,  which 
was  to  be  accepted  by  them,  and  presented  for 
approval  to  the  Orleans  Company  only  upon 
the  conditions  stated.  They  further  allege 
that  Lawrence  did  not  succeed  In  bOTTowlng 
the  money  necessary  to  carry  out  said  con- 
tract, and  that  they  therefore  refused  to  as- 
sume the  same,  and  that  they  "now  tender 
said  rails  to  said  [Orleans]  company  for  the 
amount  paid  by  them  for  the  same,  •  •  • 
provided  said  company  will  pay  for  same 
within  a  reasonable  time,— say  August  15, 
1889."  They  allege  injury  resulting  from  the 
seizure,  and  pray  Judgment  decreeing  them 
to  be  the  owners  of  the  rails,  and  awarding 
them  damages. 

The  Illinois  Central  Railroad  Company  In- 
tervenes, ciiiiming  fG3S  for  the  use  of  22  cars 
for  29  days  during  which  they  were  held  load- 
ed with  the  rails. 

The  Atlas  National  Bank  Intervenes,  claim- 
ing to  be  pledgee  of  the  rails  for  the  sum  of 
$5,200,  with  Interest. 

The  writ  of  sequestration  was  dissolved  by 
the  district  court  In  an  interlocutory  proceed- 
ing, and  there  was  Judgment  on  the  merits, 
rejecting  the  claim  of  the  plaintiffs  aa  against 
the  Orleans  Company  and  as  against  Oostello 
and  Burke,  reooRnlzing  the  latter  as  owners 
of  the  rails,  subject  to  the  claim  of  the  Illinois 
Central  Railroad  Company  and  the  Atlas  Na- 
tional Bank,  and  dissolving  the  attachment, 
with  damages;  also  condemning  the  plaintiflCs 
In  damages  upon  the  reconventional  demand 
of  the  Orleans  Company  and  condemning  the 
Orleans  Company  In  damages  upon  the  recon- 
Tentlonal  demand  (set  up  In  the  Injunction 


suit)  of  Costdio  and  Burke,  and  hi  tavor  of 
the  plaintiffs  and  against  the  ConstructioD 
Company  on  the  main  and  reconventloDal  de- 
mands of  those  parties,  respectively. 

1.  The  International  Construction  Company 
has  no  corporate  existence,  but  Is  merely  the 
name  under  which  C.  H.  Lawrence  transacts 
business,  either  alone  or  In  connection  with 
other  persons,— one  of  the  issues  in  the  case 
being  whether  Coatcllo  and  Burke  were  asso- 
ciated with  him  as  partners  In  the  business 
out  of  which  this  suit  arises.  Lawrence,  in 
the  name  of  the  Construction  Company,  eon- 
ti-actcd  to  build  and  equip  for  the  Orleans 
Company  the  road  contemplated  by  its  char 
ter,  and  It  was  part  of  his  contract  that  be 
should  borrow  the  money  necessary  for  that 
purpose,  with  the  exception  of  $7,377,  upon 
the  mortgage  bonds  of  the  Orieans  Compa- 
ny, a  certain  proportion  of  wblcb  were  to 
be  "underwritten"  by  several  of  the  officers 
of  the  Orleans  Company  acting  Individually. 
The  $7,377  maitioned  was  to  be  furnished 
by  the  Orleans  Company  In  cash,  and  of  that 
amount  $1,000  was  to  be  paid  at  once  to 
the  Construction  Company  and  $6,377  was 
to  be  deposited  In  bank,  togetbw  with  the 
money  to  be  borrowed  by  Lawrence,  subject 
to  the  joint  order  of  the  contracting  parties, 
and  paid  to  the  Construction  Company  fnr 
material  delivered  and  work  done  upon  pres- 
entation of  bills  of  lading  and  engineer's 
estimates.  It  may  as  well  be  stated  here 
that  Lawrence  did  not  succeed  In  borrowing 
any  money,  but  that  some  of  the  members 
of  the  Orleans  Company  advanced  $10,000 
in  addition  to  the  cash  called  for  by  tlie 
original  contract,  and  that  the  fund  so  cre- 
ated, together  with  certain  amounts  ad- 
vanced by  Costello  and  Burke,  constituted 
the  only  fund  that  was  available  until  tlie 
enterprise  failed.  One  Conroy,  and  T.  Gor- 
don Reddy,  Jr.,  representing  the  pliilntiffs. 
were  endeavoring,  whilst  the  negotiations 
between  the  Orleans  Company  and  the  Con- 
struction Company  were  In  progress,  to  ob- 
tain the  contract  to  supply  the  ties  aud  oth- 
er lumber  needed  for  the  building  of  the 
road.  Conroy  was  called  off  elsewliere,  and 
Reddy,  the  niannger  of  the  Cameron  Mills, 
took  charge  of  the  matter,  and  had  some 
conversations  with  the  president  of  the  Or- 
leans Company,  with  Zell,  director,  vice  pres- 
ident, and  acting  treasurer  of  that  company, 
and  who  was  also  the  engineer  upon  whose 
certificates  the  money  was  to  be  paid,  and 
with  Lawrence,  representing  the  Construc- 
tion Company.  He  also,  before  entering  uito 
any  contract,  made  the  acquaintance  of  Cos- 
tello. The  evidence  Justifies  the  conclusion 
that  it  was  originally  contemplated,  as  be- 
tween the  Orleans  Company  and  the  Con- 
struction Company,  that  when  money  was 
dravm  upon  their  Joint  checks  on  the  pres- 
entation of  bills  of  lading  showing  the  de- 
livery of  material,  or  of  engineer's  estimates 
showing  work  done^  such  money  should  be 
used  to  pay  for  the  particular  material  rep- 
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Tpsented  by  the  bills  or  tlie  particular  wwrk 
represented  by  tlie  estimates  bo  presented; 
and  it  can  haitily  be  doubted  that  Reddy  act- 
ed under  the  Impression  that  the  payment 
of  the  amount  to  become  due  under  any 
<-outract  which  he  mf^bt  make  would,  to 
suiae  extent  at  least,  be  secured,  by  reason 
of  the  fact  that  all  such  payments  were  to 
be  made  by  the  joint  authority  of  both  the 
parties  to  the  main  contract.   That  contract, 
Itowever,  In  terms  provided  that  upon  pres- 
entation of  the  bills  of  lading,   etc.,  the 
money  was  to  be  paid,  not  to  the  parties  fur- 
nlshlng  the  material,  but  to  the  Construction 
Company,  and  It  was  therefore  -left  to  that 
company  either  to  pay  for  the  particular 
nintM-tal  called  for  by  the  bills  presented  or 
to  use  the  money  so  obtained  In  paying  for 
some  otha  material  or  work;  and  the  erl- 
dence  does  not  make  It  clear  that  any  as- 
surances for  which  the  Orleeas  Company 
could  be  lield  bound  were  given  to  Reddy 
that  the  latter  course  might  not  be  pur- 
sued.   The  main  contract  also  provided  that 
after  tlie  completion  of  the  work,  and  before 
recelvlDg  the  final  payment,  the  Construc- 
tloQ  Company  should  present  receipted  bills 
for  all  materials  furnished,  and  it  Is  proba- 
ble that  Reddy  relied  somewhat  upon  this 
stipulation,  of  which  he  was  Informed.  As 
a  matter  of  fact,  It  does  not  appear  that  he 
ever  saw  the  main  contract,  or  asked  to  see 
It;  and  his  contract  to  supply  ties,  etc.,  con- 
sists of  a  written  proposition,  addressed  to 
the  "International  Gonstmctlon  Company, 
Detroit  Michigan,"  and  an  acceptance  there- 
of by  "O.  H.  Lawrence,  Contracting  Agent 
International  Construction  Company  of  De- 
troit Mich.,"  the  Orleans  Company  being  In 
no  manner  a  party  thereto.   It  Is  true  that 
after  the  proposition  had  beei  fomarded, 
aud  after  acceptance  had  been  mailed,  Reddy 
wrote  a  letter  to  Zell,  In  which  he  speaks  of 
having  submitted  a  proposition  to  the  Con- 
struction Company  and  the  Orleans  Com- 
pany;   and  that  Zell  replied,  saying  that 
Lawrence  would  return  In  a  few  days,  that 
all  financial  matters  bad  been  arranged, 
that  Reddy  could  go  on  sawing  the  lumber 
and  would  run  no  risk  In  shipping  it,  and 
that  all  parties  furnishing  material  would 
be  protected,  as  the  Construction  Company 
would  be  required  to  furnish  receipted  bills 
within  10  days  after  the  completion  of  the 
work  before  It  could  obtain  a  final  settle- 
ment   But  this  letter  was  written  In  his 
private  office,  was  unauthorized  by  the  Or- 
leans Company,  and  was  not  brought  to  the 
knowledge  of  any  of  Its  officers  until  Just 
before  the  Institution  of  this  suit.   And  as 
Reddy  knew  the  president  of  the  Orleans 
Company,  and  ought  to  have  known  that  a 
vice  president  Is  an  officer  who  usually  acts 
only  In  case  of  the  absence  or  disability 
of  the  president,  there  appears  to  us  to  have 
been  no  good  reason  for  his  addressing  Zell, 
or  for  his  relying  upon  Zell's  assurances. 
BcTond  this.  It  Is  claimed  that  the  ties  and 


material  were  stripped  to  the  Construction 
Company  and  the  Orleans  Company,  but  this 
claim  is  not  sustained  by  the  evidence,  the 
fact  as  we  take  It  being  that  the  shipments 
were  made  to  the  Construction  Company 
alone.  Undet  these  circumstances  we  are 
of  opinion  that  the  plaintiffs  made  no  con- 
tract with  the  Orleans  Company,  and  have 
no  claim  against  It  and  that  the  sequestra- 
tion of  the  ties,  which  bad  been  delivered  to 
and  paid  for  by  that  company,  was  properly 
set  aside.  We  do  not  think,  however,  that 
the  Orleans  Company  Is  entitled  to  recovar 
any  damages  other  than  so  much  of  its  attor- 
n^'s  fees  as  are  fairly  attributable  to  the 
services  rendered  In  dissolving  the  sequestra- 
tion. After  the  plaintiffs  bad  delivered  al- 
most all  of  the  ties  and  material  called  for 
by  their  contract  they  learned  from  the 
president  of  the  Orleans  Company  that  the 
money  to  pay  for  the  same  had  been  turned 
over  to  the  Construction  Company,  and  he 
expressed  great  surprise  that  It  had  not 
reached  the  plaintiffs;  the  fact  being  that 
It  had  been  used  for  some  other  purpose 
and  that  the  Construction  Company  had  no 
means  of  replacing  It  The  plaintiffs  thai 
detemdned  to  bring  suit,  and,  whilst  the 
oJflcers  of  the  Orleans  Company  endeavored 
to  dissuade  them  from  so  doing,  and  partic- 
ularly from  suing  the  Orieaus  Company,  they 
furnished  certain  data  upon  the  basis  of 
which  the  suit  against  the  Construction  Com- 
pany was  brought.  Even  If  this  were  not  the 
case,  the  Orleans  Company  would  have  no 
right  to  complain  of  the  suit  brought  against 
the  Construction  Company,  and  we  are  satis- 
fied that  the  joining  it  as  a  defendant  In  that 
suit  Inflicted  no,  particular  Injury  that  would 
not  have  been  sustained  by  the  suit  against 
the  Construction  Company  alone,  accompa- 
nied, as  that  suit  was,  by  the  seizure  of  the 
rails,  without  which  no  progress  could  have 
been  made  In  the  building  of  the  road.  The 
ties  were  never  removed  from  their  positions, 
and  were  not  long  under  seizure.  We  are 
therefore  of  the  opinion  that  the  amount  al- 
lowed In  damages  on  the  reconventional  de- 
mand of  the  Orleans  Company  should  be  re- 
duced to  $250. 

2.  There  was  judgment  In  the  district 
court  In  favor  of  the  plaintiffs  and  against 
the  International  Construction  Company  for 
the  amount  claimed  In  the  petition,  but  It 
was  held  that  Costello  and  Burke  were  not 
members  of  the  company,  and,  as  Lawrence 
was  not  condemned  individually,  and  as  the 
property  which  was  seized  was  released  as 
belonging  either  to  the  Orleans  Company  or 
to  Costello  and  Burke,  the  judgment,  as 
rendered,  can  be  of  no  great  value  to  the 
plaintiffs,  and  the  Constructlan  Company 
took  no  appeal  therefrom. 

3.  Probably  the  most  serious  question  pre- 
sented Is  whether  Costello  and  Burke  were 
partners  of  Ijawrence  for  the  purposes  of 
the  business  out  of  which  tills  litigation  has 
arlsoi.   The  evldmce  shows  that  pricv  t» 
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1S09  0.  H.  I^awrence,  who  Ured  In  Detroit, 
waa  opeiatbig  under  the  name  of  the  Intxx- 
national  Gonstmction  Company,  sare  when, 
for  the  purposes  of  particular  transactlraB, 
he  associated  other  persons  with  him.  It 
also  appears  that  B.  M.  Costello,  of  Cincln- 
natlf  was  operatinf  in  the  same  way  under 
the  name  of  the  Queen  City  Oonstrnction 
Company,  and  that  he  at  times  associated 
M.  D.  Burke  widi  him,  elthw  under  that 
name  or  under  t^e  firm  name  of  Costello  & 
Burke.  During  the  year  1808  these  parties— 
lAWrence,  Costello,  and  Burke— using  the 
name  of  their  so-called  companies  or  other- 
wise, entered  Into  an  arrangement  for  the 
hull  ding  of  a  railroad  near  Cincinnati,  Imown 
as  the  "Mill  Greek  Valley  Road,"  but  by  rea- 
■son  of  the  failure  to  obtain  some  necessary 
franchise  the  schrane  was  abandoned.  A 
similar  arrangement  appears  to  hare  been 
made  for  the  building  of  a  road  near  Elrle, 
Pa.,  and,  as  we  understand  the  testimony, 
th^  were  engaged  upon  that  work  whilst 
operating  In  Louisiana,  the  proposition  which 
led  to  their  association  for  the  purposes  of 
the  work  at  Brie  and  for  that  at  New  Or- 
leans having  been  made  at  tlie  same  time. 
Thus,  on  February  21,  1899,  Jjawrence  wrote, 
from  Detroit,  to  Costello,  at  Cincinnati:  "I 
have  some  work  which  I  bellere  we  could 
take  togetlier  and  make  some  money. 
*  *  *  I  think  both  contracts  which  I  have 
would  prove  enticing  to  both  yourself  and 
Jtfajor  Burke."  And  he  hivlted  Costello  to 
visit  Detroit,  In  order  that  they  might  dis- 
cuss the  matter.  After  writing  this  letter, 
he  appears  to  have  come  to  New  Orleans, 
and  on  his  return  to  Detroit  to  have  found  a 
letter  from  Costello  awaiting  him.  He  ec< 
cordlogly  wrote  Costello  again  on  March  4th 
stating  what  work  he  bad  on  hand,  and  re- 
peating the  invitation  contained  In  the  pre- 
vious letter.  And  on  March  6th  Costello 
and  Burke  went  to  Detroit,  and  had  an  Inter- 
view with  blm,  as  the  result  of  which,  on 
March  7tb,  he  offered  them  a  partnership  in- 
terest in  the  New  Orleans  work,  and,  as  we 
Infer,  also  made  them  a  similar  offer  with 
regard  to  the  work  at  Erie,  Pa.  The  propo- 
sitloD  as  to  the  New  Orleans  work  was  made 
dependent  upon  their  approval  of  his  con- 
tract Tvitb  the  Orleans  Company,  which  iiad 
not  then  been  signed,  and  it  contained  the 
following  stipulation,  to  wit:  "If  the  fore- 
going proposition  is  satisfactory  to  the  Queen 
Cfty  Construction  Company,  a  copy  of  this 
communication  shall  be  made  by  the  Queen 
City  Construction  Company,  and  Indorsed 
across  its  face,  'Accepted  and  approved. 
Queen  City  Construction  Company,  by  E.  M. 
Costello  and  M.  D.  Burke,'  and  this  shall 
constitute  the  contract  for  the  Orleans  and 
Jefferson  Railway  Job  between  the  Interna- 
tional Construction  Company  and  the  Queen 
City  Construction  Company."  Judging  from 
this  language,  and  from  the  subsequent  con- 
duct of  the  parties,  we  understand  the  idea 
to  have  been  that  the  contract  with  the  Or- 


leans Company  should  be  submitted  to  Cos- 
tello and  Burke  aa  soon  as  it  was  signed, 
and.  If  It  met  with  their  approval,  they 
would  close  the  contract  of  partn^hlp  with 
Lawrence  by  writing  the  wwds  "Accepted 
and  approved"  across  the  face  of  the  written 
proposition  which  tiie  latter  had  submitted, 
or  a  copy  thereof,  and  affixing  their  signa- 
tures. The  contract  with  the  Orleans  Com- 
I>any,  having  been  signed  iqun  March  11th, 
waa  forwarded  to  Coatello  on  March  13th. 
and  was,  preaumablyt  found  satisfactory, 
since  thwe  am^ears  in  evidence  Lawrence's 
proposition,  in  which  sonse  slight  changes 
had  been  made  in  the  meanwhile,  with  the 
words  "Acc^ted  and  approved"  written 
across  Its  face,  and  duly  signed,  in  literal 
compliance  with  the  stipulation  above  quot- 
ed, the  instrument  still  bearing  the  date 
March  7th.  By  the  15th  of  Man^  thwefwe. 
the  three  parties  named  had  entered  Int  i 
partnership  by  written  agreement  tar  the 
carrying  out  of  the  contract  for  the  con- 
struction and  equipment  of  the  Orleans  ft 
Jefferson  Railway.  Thereafter,  about  March 
19th,  Lawrence  and  Costello  came  to  New 
Orleans,  and  the  latter  vras  introduced  to 
Castleman,  the  president  of  the  Orleans 
Company;  to  Grunewald,  a  director  of  that 
company;  to  Reddy,  who  shortiy  after- 
wards, as  the  representative  of  the  plain- 
tiffs, made  the  contract  here  sued  on;  and 
to  a  number  of  othra  persons,— es  Law- 
rence's partner,  and  as  a  member  of  the  In- 
ternational Constmction  Oompany,  In  the 
matter  of  building  and  equipping  the  Or- 
leans ft  Jefferson  Railway.  The  evidence 
leaves  no  room  for  doubt  that  when  Cos- 
tello came  to  New  Orleans  on  or  about 
March  19tb  the  question  whether  he  and 
Burke  and  I^awrence  would  torm  a  partner- 
ship had  been  settied  by  a  written  contract, 
signed  after  they  had  made  all  the  Inquiries 
that  they  thought  proper  to  make;  and  the 
position  which  Costello  and  Burke  now  as- 
sume—that Costello  came  h^e  to  make  an 
investigation  In  order  to  enable  tbem  to  de- 
termine whether  they  would  form  such  a 
partnership  or  not— does  not  accord  with  the 
facts,  nor,  aa  we  shall  see,  does  It  accnrd 
with  their  subsequent  representations  and 
conduct.  They  claim  that  when  Costello  re- 
turned to  Cincinnati  they  had  an  Interview 
with  I^awrence  upon  the  evening  of  March 
23d,  and  entered  into  a  new  contract,  where- 
by it  was  stipulated  that  all  former  agree- 
ments as  to  the  New  Orleans  work  should 
be  considered  void,  but  that  they  would  ad- 
vance $750,  so  as  to  enable  Lawrence  to  go 
to  New  York  and  borrow  the  money  called 
for  by  the  contract  with  the  Orleans  Com- 
pany, and,  if  he  succeeded  in  doing  so,  that 
they  would  procure  for  him  the  bond  of 
$15,000  In  favor  of  the  Orleans  Company 
required  by  that  contract,  and  would  render 
their  services  in  the  capacity  of  employes  In 
carrying  out  said  contract,  and  that  In  con- 
sideration thereof  there  were  to  be  dellv- 
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cred  to  tbem  one-half  of  the  cash  and  secu- 
rities that  Lawrence  might  receive,  after 
Iiiiylng  expenaes,  bat  that  said  contract 
should  be  executed  by  and  in  the  name  of 
the  International  ConBtraction  Company, 
und  that  neither  Coatello  nor  Burke,  nor  the 
firm  of  Coatello  &  Burke,  nor  the  Queen  City 
Construction  Company,  Should  be  authorized 
or  required  to  elgn  any  paper  obligating 
them,  or  elth«-  of  them.  In  any  amount,  or 
for  any  purpose  connected  therewith;  and 
there  ia  in  the  record  an  instrument  purport- 
ing to  witneaa  such  a  contract,  and  to  bare 
been  signed  March  23,  1S99.  by  the  Inter- 
national Construction  Company,  the  Queen 
City  Construction  Company,  Lawrence,  Coa- 
tello, and  Burke.  This  instrument  alao  con- 
tainstbe  stipulation tliat  "a  bookkeeper  orac- 
conntant.  satisfactory  to  Coatello  and  Burke, 
shall  be  placed  In  charge  of  the  New  Orleans 
office  of  the  International  Construction 
Company,  and  the  payment  and  accounts  of 
the  entire  venture  shall  be  under  the  sup^- 
Tlslon  of  said  accountant,  and  at  all  times 
accessible  to  Costello  and  Burke."  Both  Cos- 
tello  and  Burke  were  examined  at  great 
length,  and  they  testified,  without  qualifica- 
tion, that  this  contract  was  entered  into  at 
the  Stag  Hotel,  in  Cincinnati,  upon  the  even- 
ing of  March  23.  1899.  The  impression  con- 
veyed by  them  In  tbelr  examination  in  chief, 
and,  for  the  most  part.  In  their  cross-exam- 
ination, is  that  the  agreement  was  comipleted 
and  signed  at  the  Stag  Hotel,  as  it  now  ap- 
pears in  evidence,  opon  March  23d.  To- 
wards the  close  of  the  cross-examination, 
however.  Burke  was  asked  the  direct  ques- 
tion, "When  waa  the  instrnment  signed?" 
and  he  relied  that  it  waa  signed  at  his  of- 
fice on  the  1st  of  April.  We  think  this  cir- 
cumstance is  worthy  of  some  attention,  be- 
cause, whilst  It  may  have  happened  just  as 
the  witness  states,  this  is  not  the  only  in- 
stance in  which  papers  presumably  having 
an  important  bearing  on  the  rights  of  the 
parties  have  been  found  to  bear  dates  loi^ 
anterior  to  their  execution. 

Proceeding  to  the  consldoatlon  of  subse- 
quent events,  notwithstanding  that  Lawrence 
did  not  succeed  In  borrowing  the  money  re- 
quired by  and  for  the  contract  with  the  Or- 
leans Oompany,  Costello  and  Burice  procured 
for  him  the  bond  of  $1G,000  to  secure  the  Or- 
leana  Onnpany  with  reelect  to  the  execution 
of  that  contract,  and  in  order  to  do  so  gave 
to  the  security  company  furnishing  It  a  bond 
of  Indemnity,  signed  by  themselves,  for  a  like 
amount;  thus  placing  themselves  In  a  posi- 
tion to  bear  the  losses  resulting  trom  tbe  en- 
terprise, even  though  it  was  not  so  stipulated 
iB  the  Stag  Hotel  contract.  About  April  4th 
Burke  came  to  New  Orleans,  and  Castleman, 
callli^  upon  Lawrence  at  his  hotel,  found 
him  in  Lawrence's  room,  and  was  introduced 
to  him  by  Lawrence  in  the  foUowlog  terms: 
"Ur.  Castleman.  let  me  Introduce  yon  to  Ma- 
Jar  Bntlce.  a  member  of  our  cinnpany,  and 
oor  chief  engineer,"  to  which  Burke  respond- 


ed by  saying,  "Yes,"  and  by  further  saying: 
"Now  you  have  seen  the  entire  firm,  or  the 
principal  members,  and  it  Is  a  good  one.  Mr. 
Lawrence  Is  the  financier,  Mr.  Costello  is  the 
contractor,  and  myself  the  engineer.  ♦  *  * 
It  is  a  good  firm,  and  we  are  going  to  build 
you  a  splendid  piece  of  work."  Burke  re- 
mained In  New  Orleans  some  ten  days  or  two 
weeks,  and  was  Joined,  about  April  14th,  by 
Costello.  During  that  time  he  occupied  him- 
self with  such  engineering  work  as  the  situ- 
ation demanded,  and,  having  supplied  him- 
self with  the  necessary  data,  returned  to  Cin- 
cinnati to  place  orders  for  certain  of  the  ma- 
terial .  needed.  Lawrence  also  went  North, 
and  Costello  remained  here,  in  charge  of  the 
business,  until  about  June  20tb.  During  his 
stay  he  represented  the  International  Con- 
struction Company  In  all  respects,  and  by 
his  language  and  conduct  at  all  times  held 
himself  out  to  be  a  member  of  that  company. 
The  letter  headings,  specifically  referred  to  In 
the  pleadings  as  Informing  the  public  that  be 
and  Burke  were  not  members  of  the  firm, 
when  considered  In  connection  with  the  other 
representations  and  the  conduct  of  the  par- 
ties, appear  to  us  to  convey  the  opposite  mean- 
ing. They  read  as  follows:  "Home  Office: 
Detroit,  Mich.  New  Orleans:  508  Henuen 
Building.  E.  M.  Costello,  Manager.  C.  H. 
Lawrence,  General  Contracting  Agt.  M.  D. 
Burke,  Chief  Engineer.  International  Con- 
struction Company,  Contracting  Engineers." 
It  Is  true  that  Coatello  and  Burke  deny  In  their 
testimony  that  they  made  the  r^resentationi 
attribute  to  them,  or  that  they  were  intro- 
duced and  held  out  as  has  been  stated;  but 
their  denials  are  absolutely  unsupported  by 
that  of  any  other  witness,  and  are  over- 
whelmed by  evidence  from  every  direction. 
One  circumstance,  among  many,  which  has 
attracted  our  attention.  Is  the  following: 
Bm-ke  was  charged  with  the  ordering  of  some 
two  car  loads  of  "special  work,"  counting,  as 
we  understand  it,  of  Iron  or  sted  for  switches, 
curves,  fro^,  etc.,  and  he  placed  the  otier 
with  the  Webr  Frog  Company,  a  Cincinnati 
concern,  with  which  he  seema  to  have  been 
friendly.  Be  testifies  that  he  dealt  dlrectiy 
with  Mr.  Abby,  the  engineer  of  the  company, 
and  that  he  gave  the  ord^  merely  as  an  em- 
ploye of  the  International  Construction  Oom- 
pany, and  not  as  a  member,  and  that  he  In  no 
way  guarantied  the  biU,  or  made  himself  or 
the  firm  of  Costello  &  Burke  liaUe  for  It  He 
also  testifies  that  be  is  aware  of  the  fact  that 
Abby  had  testified  to  the  contrary.  The  tes- 
thnony  of  Castleman,  Zell,  and  Clark  is  to  the 
effect  that  both  Costello  and  Burke  stated 
that  they  had  made  themselves  respondble 
for  the  special  work,  and  had  actually  paid 
$1,000  on  account  of  It  from  their  individual 
funds.  But  a  further  refutation  of  Burke's 
testimony  appears  over  his  own  signature. 
It  became  necessary  to  raise  some  $12,000  to 
pay  for  the  rails,  and  the  money  was  obtain- 
ed by  Oostello  and  Bmfee.  In  connection  with 
their  action  In  tbat  behalf,  they  obtained  an 
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assignmeiit  from  Lawrence  of  the  contract 
with  the  Orleans  Compaiiy,  upon  the  face  of 
which  assignment  It  appeared  that  Lawrence 
was  entirely  eliminated.  There  was,  however, 
an  understanding,  which  was  reduced  to  writ- 
ing by  Burke  In  the  form  of  a  letter  addressed 
to  Lawrence,  reading  In  part  as  follows: 
"404  Pike  Building,  Clnchinatl.  Ohio.  C.  H. 
Lawrence,  the  Inta^natlonal  Oonstructlon  Con> 
pany,  Chamber  of  Commerce  Building,  De- 
troit, Michigan— Dear  Sir:  Costello  left  for 
New  Orleans  yesterday  afternoon,  and,  allow- 
ing for  a  stopover  In  Birmingham,  he  will 
reach  New  Orleans  on  Friday  morning.  A 
little  money  waa  wired  to  Hall  yesterday,  to 
pay  laborers  and  otber  pressing  demands,  and 
to  signify  something  more  than  a  mere  prom- 
ise that  he  was  coming.  Tbe  draft  for  rails 
is  here  paid.  It  was  a  close  call  for  us,  but 
we  made  It  •  •  ♦  Regarding  the  agree- 
ment betwe^  us,  there  was  so  much  to  do 
before  Costello  left  that  It  was  thought  best 
that  I  sliould  write  you  a  letter  stating  the 
g^eral  terms,  and  that  you  should  keep  the 
letter  In  place  of  the  formal  agreement  until 
that  should  be  executed.  It  Is  this:  That  E. 
M.  Costello  and  M.  D.  Burke  having  ad- 
vanced their  money  and  pledged  their  credit 
to  secure  the  rails,  special  work,/  car  bam, 
and  other  property  necessary  for  the  building 
of  the  Orleans  and  Jefferson  Railway  Com- 
pany, *  •  *  that.  In  consideration  of  such 
advances,  C.  H.  Lawrence,  for  himself  and 
for  the  International  Construction  Company, 
does,  on  June  24tb,  1899,  assign  all  bis  or  its 
intereate  in  said  contract  to  said  Oostdlo  and 
Burke,  yet,  notwltbstand Ing  said  assignment 
said  three  IndlTlduals  agree  to  act  unitedly  in 
carrying  to  completion  tbe  original  agreemoit 
with  the  Orleans  and  Jefferson  Railway  Com- 
pany; said  Costello  and  Burke  agreeing  to 
relieve  said  Lawrence  of  so  much  of  the  work 
at  New  Orleans  as  they  can;  and  neither  In- 
dividual being  empowered,  after  said  date,  to 
pledge  any  of  the  securities  to  be  received  for 
the  said  work  or  to  obligate  either  of  the  per- 
sons, but  all  to  work  for  the  best  interests 
of  the  three,  and  at  the  completion  of  the 
work  the  net  profit.  If  any,  arising  from  said 
contract,  to  be  divided  equally  between  E.  M. 
Costello,  M.  D.  Burke,  and  C.  H.  Lawrence. 
This  agreement  between  said  three  individuals 
to  be  kept  strictly  private,  each  agreeing  with 
tbe  other  two  not  to  use  it  in  any  business 
"Way  without  the  knowledge  and  consent  of 
the  other  two  parties  to  this  agreement,"  etc. 
Of  course,  Idwrence  must  have  known  wheth- 
er Costello  and  Burke  had  advanced  "their 
money  and  pledged  their  credit  to  secure  the 
rails,  special  work,  car  bam,  and  other  prop- 
erty necessary  for  the  building"  of  the  road. 
And  the  statement  that  tliey  had  done  so 
would  hardly  have  been  made  to  him  as  a 
reasou  why  he  should  ostensibly  assign  the 
contract  to  them,  and  really  reduce  his  inter- 
est In  the  prospective  proQts  from  one-half 
to  one-third,  unless  titat  statement  was  tme. 
We  most  asaume,  theref<w^  that  it  was  true, 


and  that  the  testimony  of  the  witnesses  who 
swear  that  the  same  statement,  in  sulistance, 
was  made  to  them,  or  in  their  presence,  was 
equally  true. 

There  is  a  great  deal  more  testimony  and 
there  are  a  great  many  more  drcunostaoces 
disclosed  by  the  record  bearing  upon  the  point 
at  Issue,  and  leading  to  the  same  conclusion, 
but  which  It  would  unnecessarily  lengthen  this 
opinion  to  consider,  or  even  to  recapitulate. 
Xo  one  doubts  that  partnership  is  a  matter 
of  hitentlon,  or  that  a  siiare  of  profits  may 
be  given  In  lieu  of  salary  or  wages  without 
making  the  recipient  a  partner,  or  liable  as 
a  partnOT.  This  latter  doctrine  was  recog- 
nized, not  only  before  the  decision  in  Coi  v. 
Hickman  (In  1860)  8  H.  L.  Cas.  268,  but  be- 
fore and  after  tbe  decisions  In  Grace  t. 
Smith,  2  W.  Bl.  998,  and  Waugh  T.  Carver,  2 
H.  Bl.  235,  which  had  been  rendered  nearly 
a  century  before,  and  which  were  overruled 
by  Cox  r.  Hickman.  The  question  in  any  giv- 
en case  is,  what  is  the  Intention  of  the  par- 
ties? If,  by  their  representations,  dealings, 
and  conduct,  it  appears  that  they  have  agreed 
to  everything  that,  as  a  matter  of  law,  is  nec- 
essary to  constitute  a  partnership,  and  that  by 
reason  of  the  rights  which  they  liave  secured 
to,  and  the  obligations  which  they  have  im- 
posed upon,  themselves,  they  occupy  towards 
each  other  the  relation  of  priucipals,  and  real- 
ly share  the  profits  of  the  business  In  which 
they  are  engaged  In  that  relation,  and  not  as 
employers  and  employes.  It  must  follow  that 
the  business  Is  theirs,  and  that  they  are  lia- 
ble for  the  obligations  incurred  for  its  pur- 
poses for  that  reason;  and  the  disclaimer  in 
their  contract  of  their  Intention  to  enter  info 
partnership,  and  the  bald  assertion,  thus  con- 
tradicted, that  they  occupy  or  Intend  to  occu- 
py tbe  relation  of  employers  and  employes,  is 
not  conduBlre  as  to  third  persons.  Upon  the 
facts  as  presented,  we  may  pr<^erly  apply  to 
the  particular  litigants  here  concerned  the  fol- 
lowing language  from  the  opinion  of  Sir 
George  Jessel,  M.  R.,  in  a  case  In  which  Cox 
v.  Hickman  and  other  leading  English  cases 
Involving  the  law  of  partnership  were  ex- 
haustively reviewed,  to  wit:  "It  was  said, 
and  said  with  considerable  force,  by  Mr.  Cblt- 
ty  and  Mr.  Itlathew,  that  they  never  Intended 
to  be  partners.  What  they  did  not  Intend  to 
do  was  to  Incur  the  liabilities  of  partners.  If 
Intending  to  be  a  partner  is  intending  to  take 
the  profits,  then  they  intended  to  be  partners. 
If  intending  to  take  tbe  proQts  and  have  the 
business  carried  on  for  their  benefit  was  in- 
tending to  be  partners,  they  did  intend  to  be 
partners.  If  Intending  to  see  that  the  money 
was  applied  for  that  purpose,  and  for  no  other, 
and  to  exercise  an  efficient  control  over  it, 
so  that  they  might  have  brought  an  actlcn 
to  restrain  It  from  being  otherwise  applied, 
and  so  forth,  was  intending  to  be  partners, 
then  they  did  Intend  to  be  paKners,  •  •  » 
It  Is  an  elaborate  device— an  Ingenlons  con- 
ti*!  vance— f or  giv  hig  these  con  trtbuton  the 
whole  of  the  adTantages  of  partnership  with- 
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out  subjectlnc  them,  as  th^  thooght^  to  any 
llablUtiea.  I  Udnk  the  device  fails,  and  that, 
looking  at  the  law  aa  It  stands,  1  must  hold 
tbat  the;  are  partners,  and  liable  for  the  con- 
segoencea  of  being  partners,  and  to  the  whole 
of  the  encagements  of  the  partnership,  and 
(X>ns(!(iDently  liable  for  the  whole  Ita  debts." 
Fooley  v.  Driver,  5  Cb.  IMt.  4Sa 

4.  The  contract  upon  which  the  plolntlffi 
sne  resulted  from  a  wilttm  proposition  ad- 
dressed by  Beddy.  the  manager  of  the  Gam- 
«ou  Mills,  to  the  Intenrntional  ConstrncUon 
Company^  dated  March  2A,  18g&.  and  accepted 
In  writing  opou  the  20th  of  the  same  month. 
Tbe  propoaition  contained  the  following  stlpu- 
Uttoo:  "Settlement  to  be  made  aa  soon  as 
iblpment  is  completed^  on  tmus  as  fcdlowa: 
<tae-lialf  of  tiie  eut^  amonot  In  catA,  and 
bdance  Gesa  frdght  as  per  expense  bills)  to 
be  paid  in  first  mortgage  bonds  of  said  rail- 
road at  market  value  <x  price  of  aald  bonds  at 
time  of  settlement"  The  contract  called  for 
100.O0O  feet  of  "pecky"  cypresa,  25.000  ties, 
and  a  nmnbo:  of  pieces  of  timber  for  brid|^ 
and  otba  work;  and  the  eridence  shows  that 
the  whole  of  It  has  been  delivered,  with  the 
eicepHon  of  006  ties,  the  price  of  which  la  not 
claimed.  It  is  diown,  however,  that  six  car 
iMda  of  ties  had  been  shipped  prior  to  the 
brio^Dg  ct  this  suit,  that  the  defendanta  had 
fiUled  to  take  them,  and  tbat  CoateUo  had  no- 
tified Beddy  to  temporarily  dlsowtlnue  ship- 
meats.  And  it  was  at  this  Juncture  tbat  Bed- 
dy, upon  making  Inquiries  at  the  office  of  the 
Orleuis  Company,  learned  that  the  ties  pre- 
vkmsly  shipped  had  been  estimated  for,  and 
that  the  money  to  pay  for  them  had  been 
toned  0T»  to  the  Construction  Company,  and 
used  for  some  other  purpose.  The  efforts  of 
Lawrence  to  borrow  money  upon  the  bonds  (rf 
the  Orleans  Company,  as  he  had  undertaken 
to  do,  had,  in  the  meanwhile,  proved  unsuc- 
cessful; the  work  of  building  the  road  had 
been  Boqwnded;  and  the  evidence  Justlflea 
the  coududon  that  the  scheme  was  a  failure. 
Whetho'  it  would  have  been  socceasful  under' 
say  circnmstance  Is  a  question.  But  its  chan- 
ces of  success  appear  to  have  been  effectually 
destroyed  by  a  blundw,  for  which,  though 
Lawrence  was  perhaps  qaainly  responsible,  the 
Orleans  Company  was  not  altogether  blame- 
less. It  an>ears  that  there  had  been  a  pre- 
vious issue  of  bonds  secured  by  first  mort- 
gage, and,  although  most  of  them  were  under 
^  control  or  within  reach  of  the  company, 
tbey  had  not  been  called  in  when  the  attempt 
ms  made  by  Lawrence  to  float  the  second  Is- 
soe  upon  the  New  Xork  market  as  first  mor£- 
gsge  bonds.  Hie  president  of  the  Orleans 
Company  went  to  New  York  as  soon  as  he 
Wfl8  informed  of  It.  and  explained  the  sltua- 
tion  as  best  he  could;  but  it  was  a  mistake 
tliat  ought  not  to  have  occurred,  and  It  had 
the  effect  of  shaking  the  confidence  of  the  cap- 
italists from  whom  It  was  hoped  that  the  mon- 
?  might  be  obtained  to  such  an  extent  that, 
«HMlderlng  the  character  of  the  security  of- 
fered, we  are  not  persuaded  by  the  evidence 


before  ns  that  anything  more  could  have 
been  done.  This  being  the  case,  and  the  ma- 
terial which  had  been  delivered  having  bera 
placed  beyond  their  reach,  and,  though  whol- 
ly unpaid  for.  so  far  as  plaintiffs  were  con- 
cerned, the  price  received  by  the  Construction 
Company  for  the  same  having  been  diverted 
to  other  uses,  we  think  that  plaintiffs'  suit 
and  attachment  against  the  Construction 
Company  and  Its  members  was  fully  author- 
ized, and  that  there  was  error  in  the  Judg- 
ment of  the  court  a  qua  dismlsabig  the  same 
as  to  Costello  and  Burke  and  awarding  them 
damages  agabist  the  plaintiffs.  FlahitiffB*  con- 
tract contemplated  that  they  should  be  paid 
half  cash  and  half  In  the  bonds  of  the  Or- 
leans Company  at  thdr  market  value,  and 
that  from  the  proportion  due  in  bonds  there 
should  be  deducted  the  bills  for  freight,  which 
were  to  be  paid  by  the  Oonstmctlon  Company. 
This  arrangement  was  predicated  uptm  the  as- 
sumption tbat  the  Construction  Company 
woidd  do  the  work  necessary  to  enttUe  it  to 
the  Ixmds,  and  to  give  those  bonds  a  market 
Talue;  and  as  the  Oonstruction  Company  has 
failed  in  that  respect  through  no  fault  of  the 
plahitlffs,  the  latter,  we  think,  are  entitled 
.to  a  Judgment  in  money  based  upon  the  con- 
tract price  of  the  goods  actually  delivered  by 
them,  leas  the  freight  charges  paid  by  the 
ConstrucUw  Company.  The  amount  of  those 
charges  we  are  unable  to  ascotaln  from  the 
record,  and  we  think  that  Justice  requires  tbat 
the  rights  of  the  membos  of  the  Construction 
Company  with  respect  thereto  should  be  re- 
served. For  the  pnrposes  of  the  plalntifCiif 
claim  it  Is,  perliaps,  unimportant  vrtiether  the 
rails  which  have  Iwen  seized  belong  to  tbs 
Construction  Company  or  to  Costello  and 
Burke,  since,  although  a  contracting  firm  is 
an  ordinary  partoershtp  under  the  law  of  this 
state,  the  construction  company  la  a  Juridical 
personage,  the  character  of  whose  liability  la 
to  be  determined.  In  the  Bt)sen<»  of  proof  of  a 
apechd  law  In  the  state  of  its  origin,  by  the 
law  merchant;  and  by  that  law  the  partners 
are  liable  In  solldo.  Nevertheless,  as  the  ques- 
tion has  some  bearing  in  anotbw  direction  it 
will  be  (wnsidowd. 

5.  It  appeara  that  the  president  of  the  Or- 
leans Company  Infwmed  I^iwrence  that  the 
Illinois  Central  Railroad  Company  had  the 
rails  in  question  for  sale;  but,  if  the  Orleans 
Company  had  any  contract  or  option  giving  it 
a  preference  In  the  matter  of  the  purchase  of 
the  rails,  it  has  not  been  established.  Law- 
rence Iwught  the  rails,  at  $17.50  per  ton,  for 
the  Construction  Company,  and  the  BUnols 
Central  Bailroad  Company  shipped  them  to 
New  Orleans  for  delivery  when  paid  for,  r» 
tnining  the  bills  of  lading  in  its  possession. 
Upon  June  21,  1800,  Lawrence  wrote,  from 
Detroit,  to  Costello.  at  Cincinnati,  in  part  as 
follows:  "I  am  very  fearful  of  the  lU.  Cent. 
R.  R.  Co.  puUtog  the  rails  away  •  •  • 
unless  we  can  meet  this  draft  of  $12,100 
which  I  had  Cliff  to  draw  on  us  here  In  order 
to  hold  the  ralla  there  as  long  as  possible^ 
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Wliat  I  want  to  know  vliether  there  Is  not 
some  way  that  you  can  arrange  In  Cincinnati 
to  borrow  this  sum  of  money  for  a  ^ort  time, 
and  to  take  the  mils  as  security.  We  conld 
sell  the  rails  to-day  In  New  Orleans  for  two 
or  three  dollars  more  a  ton  than  tve  paid  tor 
them.  If  these  rails  get  away,  we  cannot 
reidace  them  short  of  (22.00  or  $23.00  per 
ton,  and  then  It  will  take  quite  a  time  to  get 
them  down  there.  The  idea  Is  simply  this: 
The  secm'lty  is  worth  a  great  deal  more  than 
the  loan  which  we  hare  to  have,  and  every- 
thing can  be  wnoothed  out  If  yon  can  arrange 
the  mBttK*.  •  •  •  1  wish  you  would  tele- 
graph me  upon  receipt  of  this,  and  after  con- 
ference wlUi  Major  Burke,  and  see  it  there 
Is  not  some  way  we  can  whip  the  devil 
aronnd  the  stump,  and  save  these  rails.  We 
accepted  the  draft,  and  it  lays  at  fbe  Ameri- 
can Express  Co.'s  office  here  aw^alting  pay- 
ment next  M<»day.  Kindly  consider  this 
letter  addressed  to  Major  Burke  as  well  as 
yourself,  and  let  me  bear  from  you."  In  re- 
sponse to  this  appeal,  made  to  him  not  as  an 
employe  but  as  a  member  of  the  Oonstroctlon 
Company,  Ccntello  raised  $7,000,  which  was 
deposited  In  the  Atlas  Nathmal  Bank,  and  he 
and  Burke  borrowed  from  that  bank,  uptm  a 
note  signed  by  them  and  by  Mrs.  Costello. 
the  further  sum  of  $5,200,  which  was  needed 
to  make  up  the  amount  necessary  to  imy  for 
the  rails,  and  which  was  similarly  deposited. 
The  draft  for  the  price  of  the  rails,  amount- 
ing, with  Interest  and  charges,  to  $12,180.44, 
was  then  paid  by  the  bank,  uid  the  bills  of 
lading  tcx  the  rails,  which,  with  the  rails 
themselrea,  were  In  New  Orleans,  were  turn- 
ed over  to  Costello  and  BuAe,  who  retained 
possession  of  them  until  September  13th  fol- 
lowing,—more  than  two  montlis  after  the 
rails  had  been  seized  In  this  snlt,— and  then 
delivered  them  to  the  bonk  In  connection  wltii 
a  written  act  of  pledge,  which  was  then  ex- 
ecuted. There  were  various  transactions  be- 
tween Lawrence  and  Costello  and  Burke  at 
that  time,  which  we  consider  It  unnecessary 
to  go  into  In  detail.  Among  others,  an  as- 
signment from  the  former  to  the  latter,  dated 
June  24tli,  the  contract  with  the  Orleans 
Company,  which  the  assignees  now  repudiate 
as  having  been  inoperative.  Later  on,  in  Sep- 
tember or  October,  there  was  another  such 
assignment,  which  specially  Included  the 
rails,  and  which  was  given  the  date  June 
27th,  and  is  also  repudiated.  Before  the  mils 
were  paid  for,  Costello  and  Burke  Inquired, 
by  wire,  of  tlie  Orleans  Company,  whether,  if 
they  made  the  payment,  they  would  be  al- 
lowed a  lien  on  the  rails.  After  they  were 
paid  for.  and  bad  been  seized  In  this  case, 
CostcUo  and  Burke  executed  tbe  net  of  pledge 
to  the  bank.  In  which  it  Is  recited,  as  show- 
ing the  character  of  their  interest  In  the  rails, 
"that  the  sold  Costello  and  Burke  having 
agreed  to  pay  for  tbe  same  on  the  pledge  or 
security  of  said  rails  and  splices  and  the  In- 
dorsement and  delivery  of  the  hills  of  lading 
for  the  same,"  etc   Upon  the  whole,  the  evi- 


dence convinces  us  that  the  money  to  pay  for 
the  rails  was  advanced,  so  far  as  Costello 
and  Burke  were  concerned,  for  account  of  tlie 
Construction  Company,  and  that  when  the 
payment  was  made  the  title  to  tbe  property 
Tested  In  that  ccMnpany,  and  it  does  not  sdiow 
that  It  has  ever  been  devested. 

6.  The  Atlas  National  Bank  alleges  In  Its 
Intervention  that  the  rails  had  been  sold  by 
the  Illinois  Central  Railroad  Company  to  the 
Construction  Company,  and,  the  lattw  hav- 
ing foiled  to  pay  for  tiiem,  that  they  were 
sold  to  Costello  and  Burke,  and  that  at  their 
request  It  (the  bank)  paid  the  price,  to  wit. 
$12,180.44,  on  condition  that  the  bills  of  lad- 
ing should  be  delivered  to  It,  "to  be  bdd  as 
security  for  tbe  repayment  of  that  sum";  and 
that  the  said  bills  wer^  as  signed,  tzansfer- 
red  and  delivered  to  it  by  Costtilo  and  Burke 
to  secure  the  repayment  of  said  advances, 
"whereof  there  Is  still  due  and  owing"  the 
sum  of  $5,200  and  Interest  The  allegations 
that  the  lilinois  Central  Railroad  Company 
sold  the  rails  to  Costello  and  Burke,  and  that 
the  bank  paid  for  them  on  condition  that  the 
bills  of  lading  should  be  delivaed  to  it  to 
secure  the  whole  of  the  purchase  price,  must 
have  been  made  In  error.  Tbe  inreaident  of 
the  bank  testifles  that  the  $5,200  was  ad- 
vanced to  Costdilo  and  Burke  on  condition 
that  It  should  be  used  for  the  payment  of  the 
rails,  and  on  the  furthw  condition  that  the 
Illinois  Central  Railroad  Company  should 
turn  over  to  It,  or  hold  subject  to  Its  order, 
the  bills  of  lading  for  said  rails,  which  bills 
of  lading  vfere  pledged  to  it  by  Costello  and 
Burke  to  secure  the  repayment  of  the  money 
so  advanced.  He  further  testifies  that  "Cos- 
tello and  Burke  were  anthOTlxed  to  go  to  New^ 
Orleans,  and  receive  tax  the  Atlas  National 
Bank,  the  bills  of  lading  covering  the  rails 
paid  for  by  the  advance  of  $530,  and  under 
no  circumstances  to  surreider  the  bllla  of 
lading  unless  cash  in  hand  was  paid  for  tlie 
rails."  He  further  testifies  that  the  original 
agreement  of  June  27th,  when  the  $5,200  was 
advanced,  was  oral,  and  that  it  was  reduced 
to  writing  In  September,  1800,  when  (Sostellu 
and  Burke  returned  from  New  Orieans,  and 
delivered  to  the  bank  the  bills  of  lading  for 
27  cars  of  rails,  which  they  had  previously 
received  from  the  Illinois  Central  Railroad 
Company.  There  Is  annexed  to  this  testi- 
mony the  act  of  pledge  in  favor  of  the  bank, 
executed  by  Costello  and  Buifte,  and  dated 
September  13,  18B0,  which  apparently  In- 
cludes not  only  bills  of  lading  tar  the  raili^. 
but  also  bills  of  lading  for  two  cars  of  spe- 
cial WOTk  shipped  by  the  Weir  Frog  Company 
to  the  International  Construction  Company: 
nnd  It  may  be  remarked  In  this  C(mnection 
that,  although  Costello  and  Burke  claim  and 
testify  that  they  had  no  concern  vrttb  the 
special  work  save  as  employta  of  tiie  Con- 
struction Company,  to  which  It  was  consign- 
ed, nnd  although  they  and  the  bank  claim 
that  the  rails  were  pledged  to  the  latter,  nev- 
ertheless it  was  by  their  order  alone  that  six 
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car  loads  ot  rails  and  the  two  car  loads  of 
special  work,  which  had  not  been  attached, 
were  remoTed  from  here  to  Mississippi,  after 
ilie  other  rails  had  been  seized,  and  tbe  Weir 
Frog  Company  obtained  Judgment  against 
them  in  that  state  predicated  upon  a  seizure 
of  the  property  so  removed.  From  the  facta 
as  presented,  we  are  entirely  unable  to  evolve 
any  pledge  In  favor  of  the  Atlas  National 
r.nnk  which  will  affect  the  rights  of  the  plain- 
tiffs under  their  attachment  When  the  $5,- 
300  was  advanced,  neither  the  Craistructlon 
Company  nor  Costello  and  Burke  were  the 
owners  of  the  rails,  nor  did  tiiey  have  the 
raUs  or  the  bills  of  lading  In  their  possession. 
The  rails  bdonged  to  the  Illinois  Central 
Ballroad  Company,  and  It  held  possession  of 
them,  subject  to  what  may  be  called  a  past- 
due  optltm  In  favor  of  the  Construction  Com- 
pany to  take  them  on  paying  the  price.  As- 
suming that  Costello  and  Burke  represented 
the  Construction  Company,  the  most  that 
they  could  do  was  to  promise  that  the  rails 
should  be  pledged  to  the  bank.  But  a  prom- 
ise to  pledge  gives  no  privilege  on  the  thing 
prcHulsed.  Succession  of  D'Meza,  26  La.  Ann.  i 
35.  When  the  price  was  paid,  the  rails  be- 
longed to  the  Construction  Company,  of 
which  Costello  and  Burke  w^e  members;  and 
the  delivery  to  tliem  and  their  retention  of 
the  bills  of  lading  was  not  such  a  delivery 
as  to  constitute  a  pledge  In  favor  of  the 
bank,  for  they  were  the  debtors,  and  not 
third  persons.  Succession  of  Lanaux,  46  ha.. 
Ann.  1036,  16  South.  706,  26  L.  R.  A.  577; 
Civ.  Code,  art.  3162.  Nor  did  the  delivery  of 
the  bills  to  the  bank  in  September,— two 
months  after  the  rails  had  been  attached,— 
or  the  written  Instnmient  which  was  then  ex- 
ecuted,  constitute  such  a  pledge.  In  so  far  as 
the  attaching  creditors  were  concerned,  since 
the  bank  cannot  be  said  at  that  time  to  have 
acquired  the  bills  as  an  Innocent  third  holder 
without  notice.  We  think,  however,  that,  In- 
asmuch as  the  claim  of  the  bank  Is  not  con- 
tested by  the  CMistructlon  Company  or  by 
Costello  and  Burke,  there  Is  no  reason  as  to 
them  why  it  should  not  be  recognized;  and, 
as  Costello  testifies  that  the  rails  are  now 
worth  about  J30  a  ton,  it  may  be  tliat  the 
bank  will  get  its  money. 

7.  The  Illinois  Central  Railroad  Company 
claims  for  demurrage  or  storage  by  reason  of 
the  fact  that  the  rails  remained  on  its  cars 
for  29  days  after  notice  to  remove  them. 
This  claim  does  not  appear  to  be  seriously  dis- 
puted, and  is  shown  to  be  reasonable.  The 
company  Is,  however,  charging  for  22  cars, 
when,  from  the  return  on  the  writ  of  attach- 
ment, it  seems  that  only  21  cars  were  Includ- 
ed in  the  seizure.  The  amount  allowed  by 
the  district  court  should  therefore  be  reduced 
from  tGSS  to 

8.  We  are  unable  to  find  any  sufficient  le- 
gal foundation  for  the  claim  of  the  Orleans 
A  Jefferson  Railway  Company  to  the  rails. 
Tbe;y  constituted  part  of  the  material  that 
tbe  Oonstructlon  Company  attempted  to  as- 


semble for  tbe  purposes  of  Its  contract,  bnt 
the  Orleans  Company  never  acquired  anj 
rights  in  or  to  them,  and  can  no  more  control 
tbe  disposition  which  the  Construction  Com- 
pany may  choose  to  make  of  them  than  it 
could  have  controlled  tbe  disposition  of  the 
working  force  of  that  company.  The  In- 
junction which  was  issued  at  the  Instance  of 
the  Orleans  Company  to  restrain  the  Con- 
struction Company  from  removing  the  rails 
was  therefore  unauthorized,  and  was  properly 
dissolved  by  the  district  court  Upon  the  otb* 
er  hand,  holding,  as  we  do,  that  Costello  and 
Burke  were  not  the  owners  of  the  rails,  they 
cannot  be  allowed  to  recover  damages  In  the 
matter.  Such  damages.  If  any  are  due,  are 
recoverable  only  by  the  Construction  Com- 
pany. 

For  these  reasons  it  Is  ordered,  adjudged, 
and  decreed  that  the  Judgment  appealed  from 
be  affirmed  in  so  far  as  It  rejects  tbe  de- 
mand of  the  plalntlOTs  as  against  the  Orleans 
&  Jefferson  Railway  Oompany,  Limited,  and 
In  so  far  as  it  rejects  the  demands  In  recon- 
veutloD  and  by  way  of  intervention  of  said 
Orleans  &  Jefferson  Railway  Company,  Lim- 
ited, save  as  to  the  damages  allowed,  whicb 
are  reduced  to  $250,  and  that  It  be  affirmed 
In  so  far  as  It  condemns  the  International 
Construction  Company  and  rejects  Its  demand 
In  reconvention;  that  It  be  amended  by  re- 
ducing the  amount  allowed  to  the  Illinois  Cen- 
tral Railroad  Company  to  $609,  and  by  hold- 
ing and  decreeing  that  the  Atlas  National 
Bank  of  Cincinnati  be  paid  the  amonnt  of  Itft 
claim.  If  the  fund  proves  sufficient  from  the 
proceeds  of  the  property  attached,  after  pay- 
meat  of  the  amounts  herein  allowed  In  favor 
of  the  Illinois  Central  Railroad  Company  and 
the  plaintiffs,  respectively;  and  that  said 
Judgment  be  annulled,  avoided,  and  reversed 
In  all  other  respects.  And,  proceeding  to  ren- 
der such  further  Judgment  as  should  be  ren* 
dered  in  the  case.  It  Is  ordered,  adjudged,  and 
decreed  that  there  now  be  Judgment  In  favor 
of  the  plaintiffs,  Flora  B.  Cameron,  W.  W. 
Cameron,  R.  H.  Downman,  and  F.  A.  McDon- 
ald, testamentary  executors  of  William  Cam- 
eron, deceased,  and  against  the  defendants 
Charles  H.  Lawrence,  B.  M.  Costello,  and  M. 
D.  Burke,  in  solldo.  In  the  full  sum  of  $12,- 
207.38,  with  legal  Interest  from  Judicial  de- 
mand until  paid.  It  is  further  ordered  and 
adjudged  that  the  writ  of  attachment  herein 
Issued  be  maintained,  and  that  the  amount  of 
this  Judgment  In  favor  of  the  plaintiffs  be  paid 
from  the  proceeds  of  the  property  attached  In 
preference  to  any  other  claims  save  that  of 
the  Illinois  Central  Railroad  Company  as  here- 
in recognized  and  allowed,  subject,  however, 
to  the  condition  that  the  right  Is  reserved  to 
the  defendants,  or  either  of  them,  to  have  the 
amount  for  wlilch  this  Judgment  Is  rendered 
reduced  by  the  amoimt  that  they  or  the  In- 
tei-natioual  Construction  Company  may  have 
paid  as  freight  upon  the  ties  and  other  ma- 
terial shipped  by  the  plaintiffs  to  said  com- 
pany  under  tbe  contract  sued  on.  It  li  fur- 


Digitized  by 


218 


83  SOUTHDBN  BSPORTEB. 


tber  ord^ed,  adjudged,  and  decreed  that  the 
demands  set  up  by  said  E.  M.  CosteUo  and 
M.  D.  Burke  and  by  CosteUo  &  Burke  by  way 
ct  reconTention  and  intervention  be  rejected. 
It  Is  further  ordered  and  adjudged  that  for  all 
the  purposes  of  this  suit  the  property  at- 
tached be  held  to  belong  to  the  International 
Oonstructlon  Company,  composed  of  Charles 
H.  Lawrence,  E.  M.  CosteUo,  and  M.  D. 
Burke,  but  that  the  rights  of  the  said  parties 
Inter  sese  with  respect  to  the  same  and  aa 
members  of  said  company  be  reserred.  It  1b 
further  ordered  and  adjudged  that  the  costs 
of  the  lower  court  be  paid  by  the  International 
Construction  Company  and  by  CostMlo  & 
Burke,  save  those  incurred  by  reason  of  the 
Interreution  of  the  Orleans  &  Jefferson  Rail- 
way Company,  which  shall  be  paid  by  that 
company,  and  that  the  costs  of  the  appeal  be 
paid  by  Costello  &  Burke,  the  Orleans  &  Jef- 
ferson Railway  Company,  the  Atlas  National 
Bank  of  Chiclnnati,  and  tbe  lUinote  Central 
BallroBd  Oompaoy. 


a07  La.) 

OBLRcVNS  &  J.  BY.  CO.,  Limited,  «t  aU  t. 
I^'TEBNATIOXAL  CONST.  CO.  et 
ah    (No.  13^.)> 
{Supreme  Ooort  of  Louislaua.  March  31, 1902.) 

IMJUMCTION— WHEN  ORANTBD-RIOHTS 

INVOLVED. 
The  mere  fact  tliat  a  contractor  who  has 
undertaken  to  build  aud  equip  a  street  rail- 
road has  assembled  certain  material  with  the 
inteatiou  of  using  it  tor  the  purposes  of  the 
contract  gives  the  contractee  uu  proprietary  iu- 
terest  ia  such  material,  nor  does  it  give  him 
tbe  riRbt  to  control  the  disposition  of  it.  Hence 
an  injuuctiou  will  not  lie  at  the  suit  of  the 
coDti'actee  to  prohibit  the  contractor  from  re- 
moving such  matei-iai  or  otherwise  disposing 
of  it. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  George  H.  Tbfoird,  Judge. 

Action  by  the  Orleans  &  Jefferson  Itail- 
way  Company,  Limited,  and  another,  against 
the  International  Coustruction  Company  and 
othn's.  Judgment  for  defendants,  and  plain- 
tiffs appeal.  Affirmed. 

Carroll  &  Carroll  and  Dlnkelaplel  &  Hart, 
for  appellants.  George  W.  Flynn^  for  appel- 
lees. 

MONROH,  J.  This  ease  was  argued  with 
the  case  of  Cameron  v.  Railway  Co.  (this  day 
decided)  82  South.  208,  and  Is  so  Intimately 
connected  with  that  case  tb«t  It  has  been 
found  convenient  to  deal  with  both  In  one 
opinion.  For  the  reasons  there  given  It  Is 
ordered,  adjud};(^,  and  decreed  that  the 
Judgment  appealed  from  be  affirmed  In  so 
far  as  It  dissolves  the  injunction  and  re- 
jects the  plalntlfTs  demand,  and  that  It  be 
annulled,  avoided,  and  reversed  in  so  far  as 
it  sustains  the  reconventional  demand  of 
E.  M.  Costello  and  M.  D.  Btu*fce  and  Cos- 

■  RahwrlDg  dsaled  Hay  SB.  ISOI. 


tello  &  Burke  and  awards  them  damages; 
the  costs  of  the  main  demand  to  be  paid  by 
tbe  plaintiffs,  and  those  of  the  reconvention- 
al demand,  as  also  those  at  tiie  appeal,  by 
said  CosteUo  &  Burke  and  S).  M.  Oostello 
and  M.  D.  Burke. 


aOT  La.) 

HUGHES  V.  BOARD  OF  OOMHEUS  OP 
CADDO  I^VKB  DIST. 
(No.  14,280.)i 

(Supreme  Cotiit  of  Louisiana.    Hay  12,  1902.) 

LBVBB  DISTRICTS— CONTRACTS— VAUDITT— 
POWERS. 

1.  In  section  2448  of  the  Revised  atatutes 
the  General  Assembly  haa  thought  proi»er  to 
place  a  limitatiou  upon  the  powers  of  police 
juiies  aad  city  authorities,  wtiich  it  has  not 
deemed  necessary  or  proper  to  extend  to  levee 
boards.  The  limitation  must  be  imposed  by 
the  legislature,  not  the  courts. 

2.  A  levee  district  is  a  state  local  benefit 
tax  or  assessment  district,  which  the  general 
assembly  has  authority  to  confer  rights  and 
powers  upon,  and  to  charge  with  duties  which 
It  has  not  itself.  State  v.  City  of  New  Orleaas, 
24  South.  IWU,  GO  La,  Ann.  SSfl. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court  parish 
of  Caddo;  Alfred  Dillingham  Land,  Judge. 

Action  by  W.  J.  Hughes  against  the  t>oard 
of  commissioners  of  the  Caddo  levee  district 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

David  Tbompson  Land  and  Ttaonuui  Ftetch- 
er  Bell  for  appellant  Holbert  A  Barret  Mr 

appellee. 

Statement  of  the  Oae. 
MCHOLt^,  G.  J.  The  plaintiff  alleged 
tiiat  In  August  1895,  tbe  defendant  hoard  en- 
tered Into  a  contract  for  the  bnlldlng  and  con- 
struction of  a  levee  known  as  the  "Wilder- 
ness Levee,"  wttbln  tbe  limit  of  their  levee 
district  on  terms  and  conditions  staown  by 
the  contract  a  copy  of  which  he  annexed  to 
his  petition;  that  the  contract  whs  comidled 
with  by  Ivey;  that  tbe  contract  was  executed 
under  the  supervision  of  one  of  the  state  board 
of  engineers  and  the  special  commissioner  of 
the  Caddo  levee  district,  and  when  finished 
it  was  Inspected  and  accepted  by  tbe  board; 
that  on  estimatcB  made  of  the  work  by  tbe 
said  state  engineer  furnished  the  board  by 
him  it  had  Issued  to  Ivey  certain  warrants  or 
certificates,  evidence  of  indebtedness  vnder 
the  contract  issued  by  the  board  on  accomit 
of  said  contract;  and  that  plaintiff  was  tbe 
holder  and  owner  of  a  number  of  these  war- 
rants or  certlflcates  amounting  to  110,538.20. 
which  he  described,  which  had  been  transfer- 
red to  him  by  Ivey,  who,  by  written  act  sub- 
rogated him  to  the  extent  of  the  amount  of 
the  warrants  to  his  rights,  the  warrants  bear- 
ing Interest  at  8  per  cent.,  as  stipulated  In 
the  contract.  He  prayed  for  Judgment  for 
the  amount  of  the  certlllcatcs,  with  Intavst 
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Defendant,  reserving  the  right  to  contest  tbe 
raliditj  and  legality  of  tbe  contract,  excepted 
to  plaintifrs  petition  on  the  ground  that  It 
4-ouId  not  be  sued  for  portions  of  a  debt  which 
uiight  be  due  by  It;  that  no  partial  assignee 
can  bring  salt  against  It  for  a  portion  of  a 
debt  irhlcb  might  be  dne  by  It.  Under  reser- 
vation It  answered,  pleading  first  the  general 
Issue.  Further  answering,  it  admitted  the 
making  of  the  contract  referred  to,  but  aver- 
red that  the  same  was  nnU  and  Told  for  the 
reason  that  the  board  had  no  power  or  author- 
ity to  make  the  same;  that  it  was  ultra 
Tires,  and  not  binding  on  the  board;  that,  if 
it  had  the  lawful  right  to  make  It,  it  was 
uvJl  and  void,  for  the  reason  tiiat  the  means 
of  paj'ing  the  principal  and  interest  of  the 
debt  contracted  were  not  provided  for  either 
by  resolution  of  the  board  or  by  the  contract 
as  required  by  law,  and  that  the  means  of 
paying  said  indebtedness  stated  In  the  reso- 
lution of  the  l}oard,  viz.,  payments  to  be  made 
in  certiflcates  of  indebtedness  "payatde  out 
of  the  first  surplus  of  reaonrcea  of  the  Caddo 
levee  district  board  after  the  liquidation  of 
tbe  Indebtedness  of  the  board  to  date  (August 
6,  l&lo),  said  certiflcates  to  bear  eight  per 
cent,  per  annum  interest,"  was  Illegal,  null, 
and  void,  for  the  reason  that  all  the  reeour- 
cea  and  revenues  of  said  board  had  been  pre- 
viously appropriated  and  set  apart  by  section 
13  and  other  sections  of  Act  No.  74  of  1892, 
creating  said  levee  district,  for  tbe  purpose  of 
paying  the  prlndpal  and  interest  on  bonds  to 
the  amount  of  ¥200,000,  issued  by  said  dis- 
trict under  section  10  of  said  act,  which  said 
bonds  were  Issued  for  said  amoimt  prior  to 
the  making  of  said  contract  with  Ivey,  and 
which  said  bonds  were  not  yet  due  and  pay- 
able, and  that  said  provision  for  the  payment 
of  said  indebtedness  was  uncertain,  vague, 
general,  and  Indefinite;  that  prior  to  the  said 
contract  witb  Ivey  defendant  had  pledged  the 
revenues  for  1805  and  1806  to  pay  an  indebt- 
edness to  John  Scott  &  Sons  for  $22,061,  and 
bad  pledged  the  revenues  of  1S9T  and  all  sub- 
sequent years  to  pay  an  Indebtedness  to  Bob- 
bet.  Lanan  &  Co.  for  $31,402,  but  defendant 
did  not  admit  that  said  mentioned  contracts 
were  binding  on  the  board;  that  at  the  date 
«f  the  Ivey  contract  the  lioard  did  not  possess 
resources  and  revenues  that  had  not  already 
been  pledged,  and  that  Ivey  knew  or  could 
easily  have  ascertained  said  fact;  and  that 
the  amount  of  said  contract  was  excessive, 
exorbitant,  and  largely  in  excess  of  the  Just 
valoe  of  the  work  done;  and  that  defendant 
had  offered  to  pay  plaintiff  what  was  Justly 
due  on  a  quantum  meruit,  with  interest  there- 
on, which  was  refused;  that  the  board  had 
no  l^al  right  to  issue  the  warrants.  The 
district  court  rendered  Judgment  in  favor  of 
the  plaintiff  according  to  his  prayer,  and  the 
defendant  appealed. 

The  Caddo  levee  district  was  created  by 
Act  Na  74  of  1802,  and  a  board  of  commis- 
alooers  autiunrlzed  to  be  appointed  to  take 
charge  of  its  aflain.  By  section  4  of  the  act 


the  board  was  authorized  "to  make  and  exe- 
cute contracts  and  to  do  and  perform  any  and 
all  acts  necessary  to  carry  ont  the  objects  of 
this  act,  viz.,  the  tboroogb  and  perfect  pro- 
tection of  the  lands  of  tills  district  from  dam- 
age by  flood."  It  was  made  the  duty  of  the 
board  to  devise  and  carry  into  effect  a  com- 
prehensive levee  system,  having  for  its  ob- 
ject perfect  protection  of  tbe  entire  district 
from  overflow,  to  determine  in  what  mann« 
work  shall  be  undertaken,  and  to  provide 
means  to  carry  out  the  recommendations  of 
the  board  of  oiglneers;  provided  that  all 
work  be  advertised  to  be  let  out  to  the  lowest 
responsible  bidder,  save  in  cases  of  emergen- 
cy. Sectkm  5.  For  the  purpose  of  providing 
means  to  carry  out  the  objects  of  the  act,  the 
board  was  empowCTed  to  levy  10-mUl  district 
levee  tax,  a  local  assessment  not  exceeding  6 
cents  for  every  acre  of  land  in  the  district, 
and  a  local  aasessmoit,  not  exceeding  SO  cents 
p»  bale,  on  all  cotton  raised  in  the  district 
Sections  &-8.  As  an  "additional  means"  to 
carry  out  the  purpose  of  the  act,  the  state 
made  provision  for  the  granting  to  the  board 
all  lands  belonging  to  or  that  might  thereafter 
belong  to  the  state,  "and  embraced  wltiiin  tbe 
Umlts  of  the  district"  Section  10.  And  for 
the  purpose  of  raising  "further  additional 
funds"  for  tbe  said  district  the  board  was 
empowered  to  issue  and  n^otlate  bonds  to  tbe 
amount  of  $2,000,000.  Section  10.  inter- 
est on  th^e  bonds  was  made  payable  ont  of 
the  10-mlll  tax.  After  20  years  the  excess  of 
this  tax  was  to  go  into  the  sinking  fund. 
The  board  had  until  1012  at  Its  disposal  the 
proceeds  of  the  acreage  and  cotton  taxes,  and 
the  sales  of  lands,  and  any  excess  of  the  10- 
mlll  tax  over  and  above  interest  on  tbe  bonds. 
The  work  contracted  for  Is  admitted  to  form 
part  of  the  levee  district  of  the  district,  and 
the  contract  between  the  board  and  Ivey  was 
entered  Into  in  good  faith  by  all  parties  un- 
der the  belief  and  conviction  that  it  was  tm- 
thoiized  by  the  law.  It  la  not  pretended  that 
the  contract  was  not  fully  and  properly  per- 
formed by  the  contractor.  The  contract  was 
made  pursuant  to  the  resolution  of  the  de- 
fendant board  providing  that  payment  be 
made  "In  certiflcates  of  indebtedness  payable 
out  of  the  first  surplus  of  revenues  of  the 
Caddo  levee  board  after  the  liquidation  of  the 
indebtedness  of  the  board  to  date,"  said  cer- 
tiflcates to  bear  8  per  cent  interest  per  an- 
num. At  the  date  of  the  Ivey  contract  In 
August,  1805,  the  board  owed  John  Scott  & 
Sous  $22,9ft4  for  levee  work,  payable  out  of 
the  revenues  of  1895  and  1803,  and  Bobbet 
&  Lanan  $31,402,  payable  out  of  the  revenues 
of  1397  and  subsequent  years.  The  board 
had  issued  $200,000  of  bonds  under  Act  No. 
74  of  1892  maturing  In  1922.  In  1900  the 
general  assembly,  by  Act  No.  142  of  that 
year,  authorized  the  defendant  board  to  Issue 
and  negotiate  bonds  to  the  extent  of  $100,000 
for  the  purpose  of  raising  additional  funds 
to  carry  ont  the  objects  contemplated  by  Act 
No.  74  of  1892,  and  to  fund  the  nnbtnided  to- 
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debtedness  of  Caddo  levee  district.  Section 
2  of  said  act  reads  as  follows:  "That  the 
board  shall  have  the  right  to  negotiate  said 
bonds  at  a  rate  of  discount,  Intruding  com- 
miaslons  not  to  exceed  ten  per  cent,  and  to 
exchange  said  bonds  for  the  Interest-bearing 
'warrants'  heretofore  issued  by  the  said  board 
ou  the  best  terms  possible  at  the  discretion  of 
the  board."  These  bonds  were  issued  and 
sold  above  par.  At  the  date  of  the  judgment 
In  the  case  at  bar  all  the  outstanding  war- 
rants except  those  sued  upon  had  been  paid 
by  compromise  settlements.  The  plaintiff 
claims,  therefore,  that  his  warrants  have  be- 
come due,  and  prays  judgment  for  their  full 
value  and  interest.  The  president  of  the 
board  testified  that  the  sale  of  lands  amounts 
to  between  $50,000  and  $75,000.  The  current 
expenses  for  1895  and  1896  show  a  surplus 
after  payment  of  Interest  on  the  bonds.  The 
revenues  for  1897  and  subsequent  years  are 
not  shown.  The  plaintiff  sues  not  only  upon 
the  certlflcates  or  warrants,  but  upon  the  con- 
tract made  with  Ivey  under  a  partial  transfer, 
with  subrogation,  using  the  certlflcates  as 
evidence.  The  contract  itself  contemplated 
and  provided  for  a  breaking  or  dividing  up  of 
the  indebtedness  to  be  created  thereunder  In 
installments.  The  district  Judge  has  consid- 
ered and  disposed  of  the  various  objections 
raised  by  the  defendant  In  an  able  (pinion, 
and  from  his  concise  statement  of  facts  we 
have  quoted  freely. 

Referring  to  the  claim  made  by  the  defend- 
ant that  the  words  of  the  contract  to  the 
effect  that  "the  certificates  were  to  be  pay- 
able out  of  the  first  surplus  revenues  of  the 
board  after  the  liquidation  of  the  Indebted- 
ness of  the  board  to  date"  (August,  1895) 
postponed  payment  of  the  certlflcates  until  not 
only  all  outstanding  warrants,  but  also  all 
outstanding  bonds  which  had  been  issued, 
should  have  been  paid,  he  very  correctly  de- 
clared that  "It  was  not  to  be  presumed  that 
the  parties  contemplated  the  bonds  as  a  part  of 
this  Indebtedness,  but  referred  simply  to  the 
outstanding  levee  warrants  issued  to  the  con- 
tractors already  named,  and  for  which  the 
revenues  of  1895,  1896,  and  1897  and  subse- 
quent years  had  been  pledged."  In  disposing 
of  the  contention  of  the  defendant  that  the 
contract  was  null  and  void  because  the  bond 
did  not  legally  provide  for  and  had  no  means 
wherewith  to  pay  the  debt  arising  from  the 
contract  In  accordance  with  section  2448  of 
the  Reviecd  Statutes,  and  did  not  comply 
with  Act  No.  30  of  1877,  the  court  said:  *'A 
mere  perusal  of  the  section  [section  2448] 
shows  that  it  only  applies  to  the  police  juries 
and  constituted  authorities  of  cities  and 
towns.  Act  No.  30  of  1877  only  applies  to 
municipal  corporations  and  police  juries.  A 
levee  district  Is  a  mere  functionary  of  the 
state  (Peart  v.  Levee  Dlat,  45  La.  Ann.  425, 
12  South.  .490),  one  of  the  Instrumentalities 
wblch  the  general  assembly  may  use  In  per- 
forming Its  dnty  of  maintaining  a  levee  sys- 
tem In  the  state  (Egan  v.  Hart.  45  La.  Ann. 


1362,  14  South.  244).  The  board  of  state  en- 
gineers acts  In  conjunction  with  the  district 
levee  commlsslonoB,  surveys  and  locates  alt 
levees,  determines  what  repairs  and  changes 
shall  be  made,  what  streams  shall  be  opened 
or  closed,  and  how  the  state  engineer's  fund 
(provided  by  the  state)  apportioned  to  the 
district  shall  be  expended."  Section  5  of  Act 
No.  74  of  1892  makes  It  the  duty  of  the 
board  "to  provide  the  means  to  carry  out  the 
recommendation  of  the  board  of  engineers." 
In  the  nature  of  things,  the  general  assembly 
could  not  anticipate  the  cost  of  the  original 
construction  of  the  levee  system  In  Caddo 
levee  district;  hence  no  limit  of  expenditures 
was  fixed.  The  bond  Issue  was  authorbied 
"for  the  purpose  of  raising  additional  funds." 
The  amount  to  be  expended  was  left  to  the 
discretion  of  the  board,  subject  to  the  recom- 
mendation of  the  state  engineers.  We  find 
in  the  act  no  provision  for  annual  appropria- 
tions and  annual  benefits,  and  no  restrictions 
on  annual  expenditures.  The  board  was  not 
required  to  pass  ordinances  pendit^  the 
means  of  paying  the  principal  and  interest 
of  debts  conti'acted  for  levee  construction  and 
repair.  Its  duty  was  simply  to  provide  means 
to  carry  out  the  recommendations  of  the  state 
engineer.  For  this  purpose  the  board  was 
vested  with  power  of  taxation,  and  was 
granted  lands,  and  also  the  authority  to  Issue 
bonds.  The  act  of  1900  authorized  the  board 
to  Issue  $100,000  In  bonds  to  carry  oat  the 
objects  of  Act  No.  74  of  1802,  and  to  fund 
its  uusecured  indebtedness  and  Its  Interest- 
bearing  warrants.  It  cannot  be  questioned 
but  that  the  warrants  sued  on  were  among 
those  contemplated  by  the  act  of  the  legisla- 
ture. The  main  purpose  of  the  act  was  to 
provide  the  means  of  paying  the  warrants 
Issued  by  the  board  for  the  levee  constructloa 
and  repair,  amounting  to  some  $75,000.  The 
board  has  recently  sold  lands  to  an  amount 
from  $50,000  to  $76,000,  and  has  also  sold 
the  bonds  for  some  $112,000.  Hence  the  leg- 
islature Itself  has  provided  the  means  of  pay- 
lug  the  warrants  sued  on  as  all  other  out- 
standing warrants  Issued  by  the  board.  The 
board  had  until  1912  at  Its  disposal  the  pro- 
ceeds of  the  acreage  and  cotton  taxes  and 
the  sale  of  land  and  any  excess  of  the  10-min 
tax  over  and  above  Interest  on  the  bonds. 
Therefore  the  contention  that  the  board  had 
no  power  to  contract  because  all  of  the  rev- 
enues had  been  pledged  to  the  payment  of  the 
bonds  is  without  force  The  case  comes 
squarely  within  th«  doctrine  announced  to 
Hitchcock  V.  Galveston,  96  U.  S.  341,  24  L. 
Ed.  659,  and  Cole  v.  City  of  Sbreveport,  41 
La.  Ann.  839,  6  South.  088. 

"It  Is  argued  tliat,  as  the  state  Itself  is  pr^ 
hibited  from  contracting  debts,  the  legislature 
was  without  power  to  authorize  the  eontrnct- 
lug  of  debts  by  state  levee  boards.  If  this 
argument  Is  sound,  It  strikes  at  the  constitu- 
tionality of  all  the  acts  of  the  legislature  au- 
thorizing such  boards  to  Issue  bonds  and  con- 
tract debts.  As  the  board  bas  not  pleaded 
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the  unconsUtutloiuUty  of  Act  No.  74  of  U82, 
It  Is  unneceHory  tat  the  court  to  notice  tiie 
coBtoitlon  fnrtlia'.  State  t.  8t  Bomes,  26 
Ia.  Ann.  7M. 

rrbe  only  dlfferonce-  bftwem  i^tntifl  and 
defoidant  Id  thto  case  18  that  Qie  former  dc- 
nuinds  payment  according  to  the  contract, 
vliUe  the  latter  otEers  to  pay  on  a  qnantum 
memit  The  contract  price  was  anquestlon- 
ably  much  higher  than  the  cash  value  of  the 
n-ork;  but  the  work  was  not  let  out  on  a 
ca8b  basis,  but  on  a  long  term  of  credit,  and 
conditional  on  the  prior  payment  of  the  other 
creditors  out  of  the  resources  <tf  the  board. 
rialDtUC  sues  on  a  contract  and  cannot  re- 
«-OTer  on  a  quantum  meruit  That  the  con- 
tract prke  agreed  upon  was  higher  tiiau  what 
it  would  haTe  been  on  a  cash  basis  or  on  a 
qnaotum  mmilt  la  irreleTant  and  Is  no  do- 
leoM  to  the  action.  There  is  no  lesion  in 
personal  contracts.  There  la  no  middle  ground 
between  the  allowance  or  the  rejection  of 
pblntUrs  donand.  The  contract  was  made 
sad  executed  in  good  faitb,  and,  If  It  be  a 
liwfnl  contract,  it  should  be  enforced  accord- 
ing to  ito  tenor.  The  work  was  authorised 
Iv  law,  and,  the  defendant  having  received 
i^  and  It  standing  to-day  as  part  of  the  levee 
Kfwtem  at  the  district,  the  district  slionld  pay 
tn  acf<tnl:inco  with  the  terms  of  the  contract." 

We  are  of  the  opinion  that  the  conclusion 
reached  1^  the  district  court  is  correct.  Sec- 
t\oa  244S  of  the  Revised  Statutes,  upon  wblCb 
defendant  relies.  Is  In  these  words:  "The 
IKiilce  Juries  of  the  several  parishes  tnd  the 
constituted  anthoritlGs  of  Incorporated  towns 
and  cities  in  this  stiite  shall  not  faeareafter 
luTe  power  to  contract  any  debt  or  pecuniary 
liability  without  fully  providing  In  the  or- 
dlnsnce  creating  the  debt  the  means  of  pay- 
iag  the  principal  and  Interest  of  the  debt  so 
created."  The  general  assembly  has  thought 
proper  to  place  a  limitation  upon  the  powers 
of  police  Juries  and  city  autiiorlties  which  it 
has  not  deemed  necessary  or  proper  to  ex- 
tend to  levee  boards.  The  limitation  must 
be  Imposed  by  the  legislature,  not  the  courts. 
A  levee  district  is  a  state  local  ben^t  tax 
or  aEiscHsment  district,  up^n  which  the  gen- 
eral assembly  has  authority  to  confer  rights 
tod  powers  and  to  charge  with  duties  which 
It  may  not  be  authorized  sometimes  to  itself 
perform.  In  State  v.  City  of  New  Orleans, 
90  Ls.  Ann.  880,  24  South.  669,  this  court 
said:  "The  position  taken  that  there  Is  manl- 
tpttt  Inconsistency  between  prohibiting  the  1^- 
islatnre  from  taking  action  upon  some  par- 
tlcidar  matter  and  yet  authorizing  It  either  to 
permit  subordinate  corpwations  to  do  so,  or 
to  aathorize  It  to  charge  them  with  the  duty 
of  doing  so^  Is  not  logically  correct.  For  in- 
staoce,  there  may  be  certahi  duties,  the  per- 
fotmance  of  which,  from  th^r  character, 
coDU  and  should  be  executed  In  certain  lo- 
calities for  the  public  good,  the  expenses  of 
which  should  be  made  to  be  contributed  to 
by  the  people  of  that  special  locality.  While 
tte  people  of  the  state  at  large  might  have 


an  interest  in  seeing  Oiese  duties  perftomed, 
and  they  should,  through  the  l^isteture,  have 
c<mtrol  over  them  to  some  extent.  It  might 
be  very  unfair  and  Improper  to  cast  a  gen«al 
bui^n  upon  the  state  In  respect  to  the  same 
upon  the  whole  people."  "Diffowt  localities 
should  be  made  to  bear  excluslvdy  the  bur- 
den to  the  extent  that  they  were  specially 
and  dlreetiy  concerned  In  the  subject  matter. 
*  *  *  In  doing  this  the  constitution  would 
have  simply  shifted  the  burden  of  the  duty 
from  the  state  at  large  to  the  pe<vle  of  par^ 
ticular  places."  In  this  matter  of  expenses 
incurred  for  levee  purposes  the  state  contrib- 
utes a  part  by  general  taxation,  the  balance 
being  made  up  by  the  people  specially  con- 
cerned therein.  It  Is  not  pretended  that  the 
building  of  tills  particular  levee  was  not  called 
for  at  the  time  by  the  exigencies  of  the  situa- 
tion, nor  that  the  contract  for  the  same  was 
not  awarded  attex  due  observance  of  all  legal 
formalltieg.  It  Is  simply  urged  that  the  bid 
made  and  accepted  was  too  high.  The  proper 
time  to  have  raised  aud  acted  on  that  objec- 
tion was  when  the  bid  was  accepted,  and 
bef(ae  the  work  was  done.  As  mattm  stand, 
the  defendant  board  has  under  Ha  control, 
utterly  untrammeled  as  to  demands  upon  it, 
moneys  sufficient  to  pay  plaintiff's  claim.  We 
see  no  reason  In  law,  and  certainly  none  In 
equity,  why  the  plahitlff  should  not  be  paid. 

The  Judgment  appealed  from  Is  correct,  and 
it  is  hereby  affirmed. 


(107  LaJ 

STANDARD  COTTON  SEED  OIL  00.  v. 
EXCELSIOR  REFINING  00. 
(No.  13.8S8.)i 

(Supreme  Court  of  Loui^ana.   April  28.  1902.) 

HaCBIVER— COMPENSATION— INSOLVENT 
BSTATB-8TOGKHOLDER  AS 
GRBDITOR. 

1.  A  recover,  or  le^al  representative  of  a 
aaccessioii,  instead  of  plaAog  ob  hi»  accoaot  a 
certaiu  Bum  aa  reserved  for  future  costa, 
ahoold  ask  for  an  order  that  all  costs  incurred, 
aa  well  as  the  cotits  of  the  then  proceeding, 
and  those  to  be  incurred  thereafter,  up  to  the 
date  of  final  settlement,  be  taxed  and  paid  by 
prlvileee  from  the  fund  stated  In  the  account. 

2.  Tne  receiver's  commis«ion  being  allowed 
at  5  per  cent  of  the  fnnd  to  be  distributed,  a 
greater  percentage  than  10  per  cent,  upon  the 
same  fnnd  is  refused  the  attomeTa  of  the  re- 
ceiver. It  is  Add,  ou  the  showing  made,  that 
on  those  accounts— receivers  and  attorneys— 15 
per  cent,  ia  all  that  should  be  allowed  on  a 
distributive  amount  of  but  little  more  than 
*9,000. 

3.  In  insolvent  estates,  there  must  be  taken 
iiito  cousideration,  in  estimatinp  fees,  the  prac- 
tical re.sult8  achieved  in  the  wa^  of  monuTS 
realized  for  creditors,  aud  care  la  always  to 
be  had  not  too  greatly  to  deiilete  by  charges 
the  small  store  of  funds  constituting  the  com- 
mon stock  out  of  which  all  are  to  be  paid. 

4.  A  stockholder,  who  was  also  director, 
made  advances  of  money  which  were  used  for 
the  purpose'  of  the  corporation,  to  meet  its 
debts  and  tide  over  its  diOlculties.  Beld—lt 
being  shown  that  this  was  done  legitimately 
and  in  good  (aith-4io  fraud,  no  deception,  no 


1  Rahearlng  denied  May  2^  !»& 
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preferences  no  wrong  doing  of  unj  kind— his 
xaok  and  atanding  aa  an  ordinacry  creditor  li 
the  same  as  tliat  of  any  otlier  ordinary  cred- 
itor. 

(ijf  llabOB  by  the  CoorL) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Thomas  G.  W.  Ellis,  Judge. 

Action  by  the  Standard  Cotton  Seed  Oil 
Company  against  the  Excelsior  Refining 
Company,  From  an  order  austoining  the  re- 
ceiver's accounts  Charles  H.  Adanu,  an  op* 
pouent  appeals.  Modified. 

Cage,  Baldwin  &  GraUtee,  for  appellant. 
Gustave  A.  Breaux  and  Foiner,  Henderson 
4b  Fenner,  tat  appellee. 

BLANGHARD,  J,  This  is  a  contest  over 
a  recdver's  account  and  tableau  of  distri- 
bution. The  only  asset  is  the  sum  of  $9,219.- 
80.  On  the  debit  side  of  the  account  ap- 
l>eared  a  list  of  seven  claims  allowed  as 
prirlleged,  aggregating  ¥2,240.86.  This  left 
a  balance  for  ordinary  creditors  of  |6,978.^. 
Then  appears  a  list  of  wrdlnary  debts,  seven 
in  number,  aggregating  $7,978.27,  among 
whom,  ratably,  it  is  proposed  to  distribute 
the  $6,978.45.  At  the  foot  of  the  account 
appears  the  following>— "G.  H.  Adams  claims 
to  be  a  large  creditor  of  the  company,  but, 
Inasmuch  as  this  alleged  indebtedness  arose 
out  of  a  transaction  with  the  company  at 
the  time  when  the  said  Adams  was  a  di- 
rector and  the  active  manager  of  the  com- 
pany, accountant  is  advised  that  the  said 
Adams  is  not  entitled  to  participate  as  a 
creditor  In  the  distribution  of  the  assets  of 
the  company  unless  and  until  the  other  cred- 
itors have  been  paid,  or  at  least  until  full 
and  satisfactory  proof  of  the  amount,  nature 
and  bona  fides  of  the  debt  alleged  to  be 
due  to  the  said  Adams  has  been  made  to  the 
court."  Adams  appeared  and  filed  an  op- 
position, averring  he  Is  a  creditor  of  the 
defendant  companjt  as  per  judgment  duly 
rendered  in  his  favor  by  the  civil  district 
court  of  the  parish  of  Orleans  for  amounts 
aggregating,  principal  and  interest,  over  $32,- 
000.  He  demanded  to  be  Included  on  the 
account  as  an  ordinary  creditor  for  said  in- 
debtedness, to  talie  rank  equally  with  the 
other  ordinary  creditors  and  share  ratably 
with  them  in  the  amount  left  over  after 
payment  of  the  privileged  debts.  He  op- 
posed every  Item  on  the  privileged  list  as 
being  either  not  due,  or  excessive  in  amount, 
and  especially  did  he  oppose  the  amount  re- 
served for  furtlier  costs  $100,  and  the  al- 
lowance of  $1,250  to  the  attorneys  of  the 
receiver.  And  he  opposed  aU  of  the  debts 
classed  as  "ordinary"  on  the  receiver's  ac- 
count save  that  due  the  Standard  Cotton 
Seed  Oil  Company  under  a  judgment  It  had 
recovered  against  defendant  corporation. 
The  court  a  qua  sustained  his  opposition  to 
the  Item  of  $100  reserved  for  future  costs 
found  among  the  privileged  claims,  and,  in 
lien,  ordered  that  all  costs  incurred,  as  w«ll 


as  the  costs  of  thbi  proceeding  and  those 
to  be  Inctured  hereafter,  up  to  date  of  final 
settlement,  be  taxed  and  paid  by  privilege 
from  the  fond  stated  on  the  account.  We 
approve  this  ruling.  His  opposition  as  to 
the  otha  Items  on  the  privileged  list  was 
rejected.  As  to  tlie  six  ordinary  claims  be 
objected  to,  his  opposition  was  sustained  as 
to  five  of  them,  leaving  as  due,  of  the  ordi- 
nary debts  placed  on  the  account,  the  one 
to  the  Standard  Cotton  Seed  Oil  Company 
for  $6,254.74  and  the  one  to  Gibnore  ft  Bald- 
win for  $419.80.  His  opposition  to  tiie  ex- 
clusion by  the  account  of  his  own  claim 
from  the  list  of  ordinary  debts  was  main- 
tained and  he  was  recognised  as  an  ordinary 
creditor  for  $32,000,  less  $1,095.93  paid  to 
him  June  7,  1895,  but  It  was  decreed  that 
he  is  not  entitled  to  participate  In  the  dis- 
tribution of  any  funds  borne  on  the  ac- 
count until  all  the  privileged  and  ordinary 
creditors  listed  on  the  account  as  amended 
by  the  judgment,  together  with  cosU;,  he 
first  fully  paid.  Aa  thus  amended,  the  re- 
ceiver's account  was  homologated  and  dis- 
tribution ordered.  Adams  appeals. 

Among  the  privil^d  debts  there  Is  an 
allowance  of  $461  to  the  receiver  as  com- 
missions. This  is  5  per  ^nt  upon  the  funds 
in  hand  for  distribution  and  is  not  exces- 
sive and  is  not  objected  to.  It  la  objected, 
however,  that  $1,250  Is,  taken  in  connecti<Hi 
with  the  receiver's  commissions,  too  great  a 
sum  as  attorney's  fees  where  the  net  result 
of  the  services  rendered  is  the  realization 
of  the  sum  of  $0,219.30  only,  as  the  fund 
to  be  distributed  to  creditors.  It  is  pointed 
out  that  the  attorney's  fees  claimed  and  the 
receiver's  commissions  aggregate  $1,711— too 
great  a  charge  upon  a  fund  of  but  little 
more  than  $9,000.  It  is  urged  tbat  allowing 
the  receiver  5  per  cent  of  the  fund  collected 
for  distribution,  and  his  attorneys  10  per 
cent,  upon  the  same  fund,  which  Is  $4G1  to 
the  receiver  and  $921.93  to  the  attorneys,  or 
$1.3S2.!)3  in  all,  Is  quite  sufficient,  being  15 
per  cent,  of  the  sum  In  liand  for  distribn- 
tion.  We  agree  with  this  view.  Wbile  tlie 
evidence  shows  that  valuable  services  were 
rendered  by  eminent  counsel,  Involving  much 
labor  and  time,  there  must,  in  insolvent  es- 
tates, be  taken  Into  consideration.  In  esti- 
mating fees,  the  practical  results  achieved 
In  the  way  of  moneys  realized  for  creditors, 
and  care  Is  always  to  be  had  not  too  grently 
to  deplete  by  charges  the  small  store  of 
funds  constituting  the  common  stock  out  of 
which  all  are  to  be  paid. 

The  first  item  on  the  list  of  ordinary  delits 
allowed  by  the  Judgment  is  that  relating  to 
the  claim  of  the  Standard  Cotton  Seed  Oil 
Company.    The  principal  of  the  debt  is  stat- 
ed to  be  $4,042.14 

And  6  years  Interest  at  6  per  cent.  1,212.(!0 


Making  a  total,  aa  per  the  account, 
of   $6,254.74 
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Bnt  tfate  total  Is  moneoiiB— a  wrong  cal- 
cDlatlom.  Tbe  flgures  foot  up  fS,2S4.74  and 
not  $8v254.74.  'The  account  and  judgment 
thereon  must  be  amended  In  this  i»rtlcular. 

There  is  also  error  in  the  Judgment  In 
stating  the  amount  of  the  Adams'  claim  at 
$32,000.  This  is  too  much.  The  receiver 
properly  allowed  the  ordinary  deht  of  the 
Standard  Cotton  Seed  Oil  Company  to  bear 
5  per  cent  Interest  up  to  the  filing  of  the 
account.  May  21,  1900.  The  Judgment  which 
Adams  had  recovered  In  the  suit  he  had 
brought  against  the  receiver  fixed  the  Inter- 
est on  the  several  Items  going  to  make  up 
lilB  claim*  and  this  interest  should  have  been 
calculated,  as  w£.&  done  in  the  case  of  the 
Stiindnrd  Cotton  Bccd  Oil  Company,  up  to 
Uay  21,  1900.  the  day  of  the  filing  of  the 
receiver's  acconnt.  Figuring  the  claim  on 
this  basis,  and  allowing  the  credit,  hereto- 
fore referred  to,  of  (1,093.93,  the  total  of 
the  Adams  claim  Is  $31,775.14  and  not  $32.- 
000  as  was  allowed  by  the  Judgment  herein. 

The  evidence  establishes  that  this  debt  due 
Adajtns  was  for  cash  loaned  the  company  in 
good  faith  for  the  purpose  of  carrying  on  Its 
business  and  serving  the  best  interests  of  all 
parties,  creditors,  stockholders  and  directors. 
In  the  absence  of  fraud,  or  deception,  or  pref- 
erence, or  wrongdoing  of  any  kind,  his  rank 
and  standing  as  an  ordinary  creditor  is  the 
same  as  that  of  any  other  ordinary  credit- 
or. There  is  no  charge  of  fraud  or  mis- 
management Indeed,  the  record  discloses  a 
disclaimer  by  counsel  of  the  receiver  of  any- 
thing of  this  kind.  This  being  so,  and  the 
funds  baring  been  advanced  by  Adams  legiti- 
mately and  used  for  the  purpose  of  the  com- 
pany, the  law  does  not  exclude  him  from  par- 
tldpatlng  pro  nita  with  other  ordinary  cred- 
itors. The  authorities  relied  on  by  counsel 
for  the  receiver  as  establishing  the  reverse 
of  this,  do  not  do  80.  Some  of  them  have  no 
applicability;  others  go  only  to  the  extent  of 
holding  thnt  stockholders,  directors  and  offi- 
cers of  a  corporation  cannot  make  use  of  their 
positions  to  prefer  tlieir  claims  to  those  of 
other  creditors,  nor  to  take  any  unfair  or  In- 
equitable advantage  of  them— a  proposition 
of  imlversal  acceptance.  The  case  of  Mor- 
gan Co.  V.  Allen,"  103  U.  S.  515,  2G  L.  Ed.  5S3, 
cited  by  counsel  for  the  receiver,  has  no  bear- 
ing on  the  question  here  raised.  The  snme  Is 
true  of  Belknap  v.  Adams.  49  I*.  Ann.  1.%1, 
22  South.  3S2,  another  of  their  cited  cases. 
In  Brashear  v.  Cooperage  Co.,  50  La.  Ann. 
887,  23  South.  &10,  another  of  their  authori- 
ties, the  court  held  that  a  director,  claiming 
nnder  a  mortgage  executed  in  his  favor  by 
the  corporation,  could  not  compete  in  the  dis- 
tribution of  the  proceeds  of  the  mortgaged 
pnnwrty  with  a  creditor  to  whom,  on  the 
game  day  the  mortgage  note  was  delivered  to 
the  director,  the  board  of  dircctorB  authorized 
the  mortgage  (presumably  on  the  same  prop- 
erty) on  which  the  creditor  advanced  his 
money  to  the  corporation— a  situation,  or  state 
ot  facta,  so  dlffoent  fnun  that  here  present* 


ed  that  the  case  Is  not  an  authority  In  point 
In  the  case  referred  to  there  was  deception, 
ff  not  fraud,  practiced  upon  the  creditor.  In 
CocUran  v.  Dry  Dock  Co.,  30  La.  Ann.  13«S, 
also  invoked  by  counsel  for  the  receiver,  tire 
point  decided  was  tliat  the  delrts  of  the  com- 
pany must  be  satisfied  before  the  salaries  of 
the  officers  of  the  company,  who  were  stock- 
holders, could  be  paid— a  proposition  altogeth- 
ei'  sound  and  altogether  dissimilar  from  the 
question  here  raised.  In  Cahlll  v.  Refriger- 
ating Co.,  47  La.  Ann.  14S4,  17  South.  7&i, 
mainly  relied  on  by  the  receiver's  counsel,  the 
contract  i\'as  between  directors,  who  were  the 
holders  of  bonds  secured  by  mortgage  (having 
loaned  the  company  the  funds  represented  by 
the  bonds),  and  creditors  who  claimed  privi- 
leges upon  tlie  proceeds  of  sale  of  the  mort- 
gaged property.  The  property  had  been  sold 
in  foreclosure  of  the  mortgage.  It  did  not 
bring  enough  to  satisfy  the  mortgage  resting 
upon  it,  much  less  tliat  and  the  privileged 
debts  combined.  The  privileges  asserted  by 
the  competing  creditors.  If  they  existed,  out- 
ranked the  mortgage.  The  privileges  did  ex- 
ist unless  lost  because  of  failure  to  seasonably 
register  the  same  as  against  third  persons. 
Right  there  was  the  crucial  point  of  the  case. 
To  have  e£fect  against  third  persons  claiming 
a  mortgage.  It  was  necessary  to  record  the 
evidence  of  the  privilege  within  a  certain 
time.  I^ls  had  not  been  done  and  as  to  the 
mortgage  creditors  claiming  the  proceeds  of 
the  property  sold,  the  privilege  was  lost  If 
they  were  third  persons.  But  being  directors 
of  the  corporation  the  court  properly  held 
they  could  not  be  considered  "third  persons," 
and  the  privileges  took  effect  as  against  them 
even  though  not  seasonably  recorded.  The 
inapplicability  of  that  case  as  an  authority  in 
the  Instant  case  is  patent.  On  the  other 
hand,  the  contention  advanced  on  behalf  of 
Adams,  of  his  right  to  stand  on  a  footing  with 
the  other  ordinary  creditors  of  this  Insolvent 
estate.  Is  supported  by  authority  of  the  great- 
est weight  as  the  following  will  show:— 

"A  stockholder  may  leud  money  to  a  cor- 
poration and  take  a  mortgage  to  secure  the 
loan,  and  in  the  absence  of  fraud,  he  has  the 
same  rights  under  such  contract  as  a  stran- 
ger would  have."  2  Clark  &  M.  Priv.  Oorp. 
S  534. 

"The  strict  rule  that  directors  cannot  enter 
into  contracts  with  the  corporation  does  not 
seem  practicable.  It  would  operate  to  dis- 
able thof^e  who  have  already  embarked  their 
funds  in  a  corporate  enterprise  and  given  to 
It  their  personal  attention,  from  assisting  It 
in  time  of  difiiculty,  except  at  the  rislv  of  do- 
ing so  without  security.  A  corporation  might 
be  in  a  sorry  plight  indeed,  if  one  who  had 
already  embarked  his  funds  in  it,  and  who, 
from  the  fact  of  his  being  one  of  Its  m.in- 
agers.  Is  best  acquainted  with  its  needs  and 
difilcultles,  should  not  be  able  to  make  a  pres- 
ent advance  of  money  to  it  to  help  It  out  of 
those  diiBciilties.  That  it  Is  necessary  for  tbe- 
law  to  throw  around  such  transactions  tbe- 
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«troDgest  safeguards  Is  order  to  prevent  fraud, 
need  not  be  argued.  Nor  atiould  it  be  for- 
^tten  fliat  the  rigbt  of  directors  of  an  Insol- 
vent corporation  to  take  security  for  past 
Advances,  thereby  preferring  themselves  over 
other  creditors,  stands  on  quite  a  different 
tooting.  We,  therefore,  find  the  prevailing 
doctrine  to  be  that  the  director  of  a  corpora- 
tion may  advance  money  to  It,  may  become 
its  creditor,  may  take  from  It  a  mtnrtgage  or 
other  security,  and  may  enforce  same  Uke 
any  other  creditor,  but  always  subject  to 
severe  scrutiny,  and  under  the  obligation  of 
acting  in  the  utmost  good  faith."  3  Tbomp. 
Corp.  p.  2968,  §  4068. 

"Dlrectoi-s  of  an  Insolvent  corporation,  who 
have  claims  against  the  company  as  creditors, 
must  share  ratably  with  the  other  creditors 
in  a  distribution  of  the  company's  assets. 
They  cannot  secure  to  themselves  any  advan- 
■tage  or  preference  over  other  credltws  by 
using  their  powers  as  directors  fw  that  pur- 
pose. These  powers  are  held  by  them  Id  trust 
for  all  the  creditors,  and  canuot  be  used  for 
their  own  benefit.  It  is  to  be  observed,  how- 
ever, that  a  person  who  is  a  creditor  of  an 
insolvent  corporation  Is  not  deprived  of  any 
of  hia  rights  as  a  creditor  by  the  fact  that 
be  also  occupies  the  position  of  director  of 
the  company.  He  is  merely  Incapacitated,  as 
director,  from  using  any  of  the  powers  of  his 
position  for  his  own  b^eflt  or  the  benefit  of 
his  codlrectors."  2  Mor.  Prlv.  Corp.  i  787,  p. 
757. 

"After  proceedings  have  been  instituted  to 
obtain  a  general  distribution  of  the  assets 
-of  an  insolvent  corporation  among  Its  cred- 
itors, the  shareholders  cannot  when  sued  for 
the  amounts  unpaid  upon  their  shares,  set  off 
debts  due  to  them  by  the  corporation.  Un- 
der tliese  circumstances  they  must  pay  up 
their  shares  In  full  and  are  entitled  only  to 
a  ratable  distribution  of  all  the  company's 
assets,  and  to  receive  dividends  upon  their 
claims  in  common  with  other  creditors."  2 
Mor.  Prlv.  Corp.  §  861,  pp.  833.  834. 

"Directors  and  other  officers,  however,  who 
Are  also  creditors,  are,  of  course,  not  excluded, 
because  officers,  from  sharing  ratably  with 
other  creditors  of  their  corporation."  Tay- 
lor, Prlv.  torp.  §  760.  See,  also,  sections  729, 
730,  and  731.  Beach,  Prlv.  Corp.  S  245;  Hop- 
sen  V.  Spring  Co.,  50  Conn.  507;  Bank  v. 
Whittle,  78  Va.  737. 

"It  Is  not  claimed  that  the  debt  of  the  ap- 
pellant corporation  to  the  appellee,  as  a 
stockholder  and  director,  was  Invalid  and 
void  as  between  them,  but  that  the  appellee's 
claim  against  the  company  should  not  stand 
upon  the  same  footing  and  share  ratably  with 
the  claims  of  other  creditors,  who  were  not 
stockholders  and  directors  of  the  corporation. 
We  know  of  no  legal  reason  for  any  such  dls- 
-crlmlnatlon  against  the  stockholder  or  direct- 


or, who  has  become  a  bona  flde  creditor  of 
his  corporation  for  mon«y  loaned  thereto  In 
Aid  of  Its  business.  In  this  case  tbe  appd- 
lants  do  not  question  tlie  good  faith  of  the 
appellee's  loan  to  the  an^eUant  corporation, 
nor  its  power  to  borrow  the  money  In  fnrOier- 
ance  of  its  business,  nor  was  any  fraud  or 
Improper  dealUig  Imputed  either  to  tbe  com- 
pany or  to  the  appellee;  but  upon  the  ground. 
Boldy,  that  he  was  a  stocktaoider  and  director 
of  the  company,  as  alleged  In  the  second  par- 
agraph of  the  answer,  It  Is  Insisted  that  the 
appellee's  claim  shoiUd  be  postponed  until 
all  the  creditors,  who  were  not  stocbhoiders 
of  the  company,  liad  been  fully  paid.  We 
cannot  approve  of  this  position."  Manufao- 
turing  Oo.  T.  Frobasco,  64  lud.  412. 

See,  also.  Oil  Oo.  v.  Marbury,  91  U.  S. 
687,  23  L.  Ed.  328;  Sawyer  v.  Hoag.  84  U.  S. 
610,  21  L.  Ed.  731;  Scovel  v.  Thayer.  105  TJ. 
S.  152,  26  L.  Ed.  968;  Merrick  v.  Coal  Co., 
61  111.  472;  Foster  v.  Refining  Co.,  118  Mo. 
264,  24  S.  W.  63;  McKlttrlck  v.  Railroad  Co., 
152  U.  S.  473,  14  Sup.  Ct.  661,  38  L.  Ed.  518. 

For  the  reasons  assigned,  it  Is  ordered,  ad- 
judged and  decreed  that  the  account  and  tab- 
leau of  distribution  filed  herein  by  the  receiver 
be  recast  as  follows:— 

Au«ti, 

Proceeds  of  Judgment  against  Chas.  R. 
Adams  In  suit  No.  47,877,  C.  D.  Gt,  prin- 
cipal of  Judgment  |  T,500  09 

Interest  at  6  per  cent,  to  Hay  4,  UOO,  four 
years  and  five  months   1.6Bt  2S 

One-bait  of  costs  Incurrod  by  receiver  in 
suite  No.  47,877  and  47,ST8,  eonaolidated. ,        CS  06 

Total  assets   |  IS 

PriTllesed  Debte. 
L  CoHtH  of  suits  Nob.  47^  and  S..  I  US  U 

2.  Costs  of  suit  already  Inouirea  la 

this  proceeding    II  W 

3.  Receiver's  commission   ItL  00  k 

4.  G.  A.  Breaux  and  Fenner,  Hen- 

derson &  Fenner,  attys.  tor 

receiver    ttl  93 

E.  Standard  Cotton  Seed  Oil  Co. 

court  cost  In  suit  42,462   188  93 

 1.712  71 

Balance  for  ordinary  creditors  |  T,SM  5S 

Ordinary  Debts, 

1.  Standard  Cotton  Seed  Oil  Co.. 

amount  due  under  Judgment 

in  suit  No.  42,4^— principal....  ^.(M  :t 

Interest  6  years  6  per  cent   1,212  W 

  E.IG4  73 

2.  GUmore  ft  Baldvln......   419 

5.  Chas.  H.  Adams   tljliu 

Total  ordinary  debt*  |S7,4<9  a 

—To  be  paid  pro  rota  from  balance  of 

$7,506.52. 

And  as  thus  amended  It  Is  approved  and 
homologated  and  distribution  ordered  to  be 
made  accordingly. 

It  Is  further  ordered,  etc.,  that  the  Judg- 
ment appealed  from  be  so  amended  as  to 
conform  to  the  account  thus  recast,  and  as 
thus  amended  the  same  be  and  Is  h««by 
affirmed,  costs  of  this  appeal  to  be  paid  out 
of  the  funds  in  the  hands  of  tbe  recefver. 
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U0TB8  T.  BOBERSOX  at  aL 
(Snpreme  Court  of  Alabanu.  June  10,  1MB.) 

raSROQATIOM— PAYMENT  OF  UORTOAOB  DBBT 
— VOLUNTBKR. 
A  bill  for  subrogation  to  a  mortgage  Hen 
which  alleged  that  complainant,  at  the  reqaest 
of  defendants,  had  paicT  or  adTanced  money  to 
defendants  to  be  used  in  satisfying  certain 
mortgages,  and  that  the  mone?  had  beeu  so 
osed,  Is  not  demurrable  for  want  of  eqnitr; 
idaiirtilL  having  advanced  the  money  at  da- 
feodant'i  requMt.  not  b^ng  a  mare  stranger 
or  Totnnteer. 

Appeal  flrom  chanceET  coort,  Pllce  county; 
WUIlam  L.  Failcs,  Chancellor. 

Salt  by  M.  E.  Motes  against  TUck  Roberson 
and  anotliw.  From  a  decree  tn  favor  of  the 
defendants,  the  complainant  appeals.  Re- 
versed. 

Tbe  bill  in  this  case  vras  filed  for  the  pur- 
pose of  having  a  mortgage  executed  by  the 
defendants  to  the  Eldlnburgh  American  I^and 
Mor^ge  Company,  and  another  mortgage 
eiecuted  by  the  defendants  to  tbe  Land  Com- 
paoy  of  Alabama,  equitably  assigned  to  the 
Ci>mplalnant,  and  at  the  same  time  praying 
that  the  complainant  be  subrogated  to  tbe 
lien  of  said  m<Htgages.  It  Is  allied  In  the 
bill  that  she,  "at  tbe  request"  ot  defendant 
"paid  for  bim,  or  advanced  to  him  to  be  paid 
on,  his  past-due  payments  on  said  mortgage 
debts,  and  which  were  so  paid."  The  bill 
further  alleges  that  "said  sums  paid,  or  ad- 
t-anced  to  be  paid,  on  said  mortgages,  have 
never  been  repaid  or  returned  to  complainant, 
ud  that  they  are  Justly  due,  with  tbe  Inteiv 
est  thereon;  that  on  the  31st  day  of  August, 
1897,  complainant  recovered  a  Judgment 
against  defendant  Dick  Roberson  oik  a  prom- 
issory note  bearing  date  January  28,  1801, 
given  for  the  aforesaid  amounts  or  sums  paid 
or  advanced  on  said  mortgage  debts,  and  toe 
other  and  different  usee,  all  amounting  to 
S600."  It  Is  further  aUeged  that  at  tbe  time 
complainant  made  tbe  payments  for  Dick 
Roberson,  or  advanced  to  bIm  the  money  for 
tbat  purpose,  be  was  Indebted  to  complain- 
ant in  a  large  amount  for  advances  and 
plantation  supplies  to  enable  him  to  make 
his  crops,  and  bad  been  since  tbe  year  1888 
to  1882,  and  a  foreclosure  of  said  mortgages 
would  have  taken  from  Dick  Roberson  the 
means  of  meeting  Us  obligations  to  com- 
plainant, and  added  greatly  to  the  peril  of 
nmplalnant  as  to  all  debts  due  her.  The  de- 
fmdantfl  demurred  to  the  bill,  and  made  a 
motloD  to  dismiss  It  tar  the  want  of  equity. 

J.  B.  Motes,  for  appellant  A.  a  Worthy, 
t9t  ai^eUe& 

UcCLEIXAN,  C.  J.  It  is  laid  dovra  by  Mr. 
Pomooy  that:  "Tbe  doctrine  [of  equitable 
urtgnioratS  Is  also  Justly  eitended,  by  analo- 
tr,  to  one  irho,  having  no  previous  Interest, 
and  betaic  under  no  obligation,  pays  ott  the 
mortgage,  or  advances  money  for  Its  pay- 
UMnt,  at  the  Instance  of  a  debtor  party,  and 
for  tab  benefit.  Socb  a  person  Is  In  no  true 
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sense  a  mere  stranger  and  .vf^unteer.*'  The 
doctrine  thus  stated  has  recently  been  ap- 
proved and  applied  by  this  court  (Faulk  v. 
Calloway,  123  Ala.  S25,  26  Sooth.  60^.  and  It 
is  believed  not  to  be  Inconsistent  with  any  of 
our  previous  adjudications.  Applying  it  to 
tbe  facts  averred  In  the  iweseut  bill,  the  con- 
clusion must  be  that  tbe  bill  presents  a  case 
for  equitable  relief  by  way  of  subrogation  to 
tbe  lien  of  the  mortgage  given  by  Dick  Rob- 
erson to  the  mortgage  company  for  tbe  reim- 
bursement of  complainant  In  respect  of  tbe 
sums  she  paid,  directly  or  Indirectly,  at  bis 
instance  and  request,  on  tbe  mortgage  debt 
Our  conclusion  is,  th^fore.  that  tbe  chancel- 
lor med  hi  dismissing  the  bill  for  want  of 
equity. 
Reversed  and  remanded. 


ALABAMA   HUT.  FIRD  IN&  00.  T. 
MINOHBKBB. 
(Suprone  Gonrt  of  Alabama.   June  10,  1902.) 

INSURAMOB—DESGRIPTION  OP  PROPBBTT-^A- 

ROL  BVIDBNCB. 

Where,  In  an  action  on  a  fire  insurance 
policy.  It  appeared  that  the  defendant's  aeent 
wrote  the  application  binwelf.  and  that  there 
was  a  misdescription  of  the  property  intended 
to  be  insured,  it  was  not  error  to  permit  plain- 
tiff to  testify  as  to  the  property  to  be  insured, 
and  that  a  contract  of  insurance  had  been  en- 
tered into. 

Appeal  from  circuit  court,  Pike  county; 
John  P.  Hubbard,  Judge. 

Action  by  Joseph  Mlnchener,  Sr.,  against 
the  Alabama  Mutual  BMre  Insurance  Compa- 
ny, of  Troy,  Ala.  From  a  Judgment  In  favor 
of  the  plaintiff,  defoidant  appeals.  Afilrmed. 

This  was  an  action  brought  by  tbe  appellee 
against  the  appellant  and  counted  upon  a  fire 
Insurance  policy.  Tbe  defendant  pleaded  the 
general  Issue. 

The  policy  of  Insurance  described  tbe  prop- 
erty insured  as  "tbe  one-story,  single-roof, 
frame  building,  and  adjoining  communicat- 
ing additions  thereto,  locludlng  foundations, 
which  Is  occupied  as  a  dwelling  house,  and 
situated  on  the  east  side  of  Mlnchener  street 
In  Troy,  Alabama." 

It  was  shown,  that  the  duly  constituted  gen- 
eral agent  of  tbe  defendant  company,  with 
authority  to  make  contracts  for  the  company 
and  Issue  policies  of  Insurance  at  Troy,  Ala., 
duly  executed  and  delivered  to  plaintlCt  tbe 
policy  sued  on,  on  the  day  of  its  date,  for 
which  be  was  paid  the  premium;  that  on  the 
date  of  the  Issuance  of  the  policy,  the  plain- 
tiff was  the  owner  of  the  property  Insured, 
which  was  known  as  the  G.  W.  Williams 
place;  that  no  written  application  was  made 
by  plaintiff  for  Insurance  tliercon,  but  it  was 
described  by  the  plalutiCt  to  the  agent  by 
pointing  it  out  and  showing  it  to  bim. 

The  plaintiff  testified  that  the  house  was 
on  a  street  in  the  city  of  Troy,  on  tbe  east 
side  of  his,  the  plaintiff's,  mill  In  said  city, 
which  street  he  bad  beard  called  by  tbe  name 
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of  Lake  street  and  also  Oie  name  of 
Mlndiener  atreet,  and  was  moat  commonly 
called  Lake  atieet;  that  plaintiff  had  nothing 
to  do  -wKh  the  deacrlptlon  of  tbe  property  f  ur- 
ttier  flian  to  point  It  ont  to  the  agent,  wbo 
waa  preaent  and  saw  it  and  who  wrote  oat 
the  description  .of  the  property  as  It  appears 
in  the  policy  and  handed  It  to  plaintiff,  who 
retained  It,  not  Imowlng  the  particular  de- 
scription emplc^ed,  mitU  the  fire  occurred.  It 
was  further  shown,  that  plaintiff  had,  tb««to> 
fore,  had  his  lands  In  l^oy  surveyed  and  a 
map  made  of  them,  which  he  filed  and  had 
recorded'  In  the  probate  office  of  said  county 
of  Pike,  in  an  respects  according  to  the  stat- 
ute; and  according  to  said  map,  the  lot  on 
which  the  G.  W.  WllUama  house  is  located,— 
said  house  being  the  one  Insured  and  destroy- 
ed by  Are,— Is  located  on  I^ke  street;  that 
according  to  said  map,  there  is  a  Mlnchener 
street  in  aald  city  which  lies  east  of  Lake 
street,  and  plaintiff  owned  a  house  on  tbe 
east  ^de  of  that  street  of  the  value  of  atwut 
f  2S0,  while  the  value  of  the  one  destroyed  by 
fire  WBB  shown  to  be  (600,  etc. 

lAere  was  no  controversy,  as  tbe  bill  of 
tzceptlons  states,  of  the  right  of  plaintiff  to 
recover,  If  he  Is  allowed  to  show  that  the  Wil- 
liams lot  was  tbe  one  Insured  and  Intended  to 
be  insured  by  plaintiff  a^d  defendant's  agent. 

The  court  at  the  request  of  tbe  plaintiff 
gave  the  general  affirmative  charge  In  Its  be- 
half,- To  the  giving  of  this  charge  the  d&< 
fendant  duly  excepted,  and  also  excepted  to 
the  court's  refusal  to  give  the  general  afflrma- 
ttve  charge  requested  by  it 

There  were  verdict  and  Judgment  for  tbe 
plaintiff.  Defendant  appeals,  and  assigns  as 
error  the  several  rulings  of  the  trial  court  to 
which  exceptions  were  reserved,  and  the  rul- 
ings of  the  court  upon  tbe  charges  asked. 

Foster,  Samford  &  Carroll,  fbr  appelant 
B.  B.  Brannen,  for  appellee. 

HARAJ^SON,  J.  A  policy  of  Insurance, 
should  designate  tbe  property,  so  that  the 
subject  insured  and  the  risk  may  be  deter- 
mined. In  case  of  doubt  as  to  what  property 
Is  covered,  tbe  construction  will  be  against 
the  Insurer.   2  Joyce,  Ins.  §  1090. 

Touching  mistakes  In  tbe  description  of 
property  Insured,  Mr.  May  observes,  that 
"knowledge  of  the  company  or  Its  agents  of 
tbe  untruthfulness  of  the  statements  as  to 
tbe  distance  of  neighboring  buildings,  or  of 
inaccuracy  or  incompleteness  in  the  descrip- 
tion of  the  property,  at  tbe  time  when  the 
Insurance  Is  ^ected,  by  the  general  concur- 
rence of  the  more  recent  decisions,  will  estop 
tbe  Insurers  from  setting  up  such  untruthful- 
ness In  defense."  1  May,  Ins.  |  262,  Again, 
tbe  same  author  states  the  rule  of  modem  de- 
cisions to  be,  ttint  "a  party  who  deals  with 
an  agent,  through  whom  be  applies  for  and 
obtains  a  policy,  has  a  right  to  presume  that 
such  material  facts  as  are  made  known  to 
him,  are  known  to  the  prhiclpal.  and  when 


policies  are  Issued  with  a  full  knowledge  or 
such  facts,  tbe  Insured  is  to  suffer  no  preju- 
dice, nor  are  tbe  Insurers  to  gain  any  advan- 
tage by  Insisting  upon  condltioiiB  irtileb  ft 
would  be  dishonest  to  enforce.**   Section  MS. 

In  case  of  the  Insurance  of  a  ship,  which 
Is  as  applicable  to  a  bouse,  It  Is  said:  "If 
both  parties  have  In  Ttew  tiie  aaow  Tcssd, 
and  ttie  tmderwriter  when  the  policy  Is  Is- 
sued, knows  Its  true  name,  and  It  ta  Intended 
to  Insure  that  particular  sh^it  a  mistake  In 
the  name  of  the  vessel  will  not  prereat  a  re- 
covery for  its  loss,  there  b^g  no  fraud  or 
concealment,  and  the  contract  being  other- 
wise valid  and  ctnnplete."  2  Joyce,  Ins.  i 
1445;  Hughes  t.  Insurance  do.,  SS  N.  T.  2G5, 
14  Am.  Bep.  264. 

In  Insurance  Co.  v.  Merrltt.  47  Ala.  887, 
the  plahitlffs  stated  verbally  to  defendant's 
agent,  that  they  desired  Insurance  on  tbeir 
sawmill  and  machinery,  and  told  him  where 
it  was.  The  agent  visited  It  for  the  purpose 
of  examination  and  Inspected  it  to  his  satis- 
faction, and  afterwards  wrote  tbe  application 
which  the  plaintiffs  made.  A  loss  occurred, 
and  on  suit  for  Its  recovery,  the  company  de- 
fended on  tbe  ground,  that  the  Insnrance  was 
obtained  on  the  written  application  of  plain- 
tiffs, and  there  was  a  misrepresentation  or 
concealment  of  the  presence  of  a  planing  ma- 
chine In  the  building  Insured,  which  was  not 
Included  In  the  proper^  insured.  Tbe  court 
Bald  tliat  the  agent  visited  the  sawmill  for  the 
purpose  of  examination,  and  Inspected  it  to 
his  satisfaction.  Ee  saw  tbe  planing  ma- 
chine, and  made  Inquiries  about  It  After- 
wards, he  wrote  the  application  which  tbe 
plaintiffs,  made.  He  Insured  other  planing 
mills  at  the  same  rate.  Upon  this  evidence 
tbe  court  held,  that  there  was  no  error  In  a 
charge  which  Instructed  the  Jury,  that  if  de 
fondant's  agent  vrrote  tbe  application  and  did 
so  In  such  form  as  to  Include  the  planing 
mill,  and  such  was  the  Intention  of  the  plain- 
tiff, Bobertson,  and  tbe  agent,  then  tbe  de- 
fendant was  liable  for  the  Insurance  on  tbe 
machinery  including  tb«  planing  mill. 

On  the  examination  of  the  Insured,  he  was 
asked  to  "state,  whether  «r  not  tliis  bouse 
known  as  tbe  Williams  place,  on  the  east  side 
of  said  street  mentioned  by  you  (most  com- 
monly called  Lake  street,  and  which  was 
called,  also,  Mlnchener  street),  was  tbe  bouse 
which  you  pointed  out  lo  the  agent  of  de- 
fendant company,  and  told  him  this  was  tbe 
property  you  wanted  blm  to  inanre."  This 
question  was  objected  to  for  that  It  called  for 
Illegal,  Irrelevant  and  Immaterial  evidence, 
and  more  especially,  because  the  policy  Itself 
was  the  best  evidence  of  what  house  was  In- 
tended to  be  Insured,  and  because  the  evi- 
dence called  for,  tended  to  prove  the  Inten- 
tion of  tbe  parties.  The  court  allowed  tbe 
witness  to  answer,  tlmt  he  pointed  out  said 
Williams  house  to  the  agent,  and'  told  him 
he  wanted  a  policy  of  Insurance  on  that 
house.  There  was  no  error  in  tbe  admission 
of  this  evidence.  It  tended  to  showj  which 
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It  waa  competent  to  do,  tbat  this  particular 
house  uid  no  othv,  was  the  one  the  asent 
ingored.  U  there  vas  any  IndeflnltoieBa  or 
imcertalntj  hi  the  deacrlptlont  It  was  the  act 
of  the  defendant's  agent,  and  this  erMence 
made  the  matter  plain.  Gnllmartln  t.  Wood, 
76  Ala.  aoO;  Inanrance  Co.  t.  Oatchlncs,  IM 
Ala.  176k  16  Booth.  46;  Pope  T.  Insorance 
Co.  (AlaJ  SO  Sonth.  40& 

For  the  same  reason,  there  was  no  error 
In  allowing  the  witness*  against  the  objection 
of  defendant*  to  answer  In  tibe  afflrmatlTe, 
the  queatkm,  ''Wliether  or  not  you  and  the 
aald  Joaeph  Mlncbener,  Jr.,  aa  the  agent  of 
defendant,  then  "hud  there  agreed  iipon  and 
contracted  for  a  $100  policy  on  said  building 
and  aivartenancea,  which  policy  was  to  run 
and  be  In  force  for  three  years  from  that 
date^  and  which  was  to  be  Issued  to  yon  hi 
said  company*  and  which  waa  snbaequently 
Issued  to  yon,  and  which  Is  the  policy  sued  on 
In  this  case." 

There  was  no  conflict  In  the  erldence  and 
It  was  conceded*  that  there  was  no  contro- 
versy aa  to  the  right  of  the  phdntlff  to  re- 
cover. If  he  was  allowed  to  show  that  the 
Williams  lot  was  the  one  Intended  by  falm 
and  defeodant'a  agent  to  be  Insured. 

The  jodgment  below  mtist  be  afOrmed. 

AiOrmed. 


CAWLSTT  T.  STATB. 

ffhipreme  Court  of  Alabama.    Jnoe  B,  1002.) 

BOUICIDB—INSANmr  —  SELF-DEFENSE  —  SPE- 
CIAI.  VBNIRB  — QUABHAL  — GHALLSNOB  TO 
JOROBS  —  BTXDSHCa  —  ADHIBBIBIUIT  —  IN- 
BTRUCnONB. 

1.  A  minute  entry  ihowine  tbat  at  tlie  trial 
accneed  moved  to  qnaah  the  special  venire  anm- 
moDed  in  the  case,  and  excepted  to  the  over- 
roling  of  the  motion,  nifflcientlf  ahowB  his 
presence  when  the  motloD  was  ruled  on. 

2.  Where  certain  names  on  the  special  venire 
were  drawn  from  the  iurj  box  the  court 
■t  a  previous  term  as  special  jorori  for  the 
trial  of  another  murder  case,  and  after  the 
drawing  the  court  restored  them  to  the  jury 
box,  and  the  same  names  have  been  drawn  as 
apedftl  Jurors  in  the  pending  trial,  the  venire 
is  quashable. 

3.  Where  certain  persons  drawn  ou  a  venire 
have  l>een  drawn  and  summoned  to  serre  as 
letnlar  petit  jurors  for  the  week  In  which  ac- 
enaed  is  to  be  tried,  and  such  persona  appear 
both  on  the  q>ecial  venire  and  on  the  list  of 
those  aerred  and  snmmoned  for  the  week,  the 
venire  is  quasbable. 

4.  Under  Cr.  Cod&  |  6007,  directing  that  a 
mistake  in  a  jurora  name  Is  not  aafflcient 
cause  tor  qnashlug  a  venire,  but  the  court  may 
direct  the  name  of  snch  i>eraon  to  be  discarded, 
and  another  to  be  forthwith  anmmoned,  where 
a  mistalu  la  made  in  transcribing  the  name  of 
a  special  juror  on  the  list  served  on  accused  it 
Is  no  enrand  for  quashing  the  venire  that  the 
eonrt  directed  such  ivror  to  be  discarded,  and 
another  summoned. 

5.  Under  Cr.  Code,  IS  5004  6273,  reUting  to 
tiie  drawing  of  a  speda!  venire,  and  requiring 
ttie  Hat  of  jurors  to  be  eerved  on  eccnsed  in 
caT^tal  cases,  the  venire  cannot  be  quashed  b»< 
cause  the  list  of  jurors  served  on  accused  fails 
to  show  what  peraooa  had  beeu  drawn  aa  iietit 
jurors  for  tile  week  aecnsed  waa  to  be  tried; 
tiie  nanw  eC  aD  balug  «a  tile  Ust  sarred  «■ 
Mm. 


6.  Where,  In  a  prosecution  for  rnxurder,  a  wit- 
ness designates  the  location  of  accneed'a  house, 
and  the  road  where  deceased  was  killed,  and  it 
ia  not  disclosed  affirmatively  that  deceased,  om 
leaving  his  house,  did  not  go  Into  the  road,  and 
along  H;  to  where  his  body  was  found,  it  la 
competent  to  qnestiou  .witness  as  to  obstruc- 
tiona  preventing  a  person  leaving  deceased's 
honae  b^g  seen,  as  showing  that  accused 
saw  deceased,  aa  he  went  along  the  road,  from 
his  house,  and  pursued  him. 

7.  Where  insanity  is  pleaded  as  a  defense  on 
a  trial  tor  murder,  the  subsequent  aa  well  aa 
previous  acts  and  declarations  of  accused  are 
admissible  to  show  his  true  mental  condition 
at  the  time  of  the  homicide. 

8.  On  a  prosecntion  for  a  homicide  resulting 
from  deceased's  illicit  relations  with  a  daughter 
of  accused's  sister,  a  witness  testifying  to  a 
conversation  with  accused  before  the  homidde 
mar  state  that  accused  stated  tbat  deceased 
bad  it  in  for  him,  and,  if  ha  could  get  aocnsed 
"out  of  the  way,  he  could  do"  his  slater  "aa 
he  pleased,** 

9.  Where,  hi  a  proaecntion  for  murder,  the 
testimony  ou  seif-oefeuse  shows  that  deceased 
pot  iiis  hand  in  ids  pocket,  and  moved  as  if 
to  draw  it  out,  when  advancing  towards  accus- 
ed, It  is  error  to  exclude  testimony  by  accused 
that  deceased  wua  In  the  habit  ot  earrylng  & 
plstoL 

10.  On  a  nrosecntlon  for  mordw.  an  Instrm^ 
tiou  ttMt  fi  acctiaed  was  free  from  bult  & 
bringing  on  the  difficulty,  and  deceased  advan- 
ced towards  him,  drawmg  his  hand  from  bis 
pocket,  indicating  to  a  reasonable  mind  that 
his  purpose  was  to  draw  his  pistol,  and  accused 
was  in  such  close  proximity  as  to  render  flight 
hazardoua,  he  was  not  required  to  endanger 
his  life  by  attonpted  flight,-iB  wroneoiiB,  as  as- 
Buming  that  the  facts  postulated  <»-eQtfd  im- 
minent peril,  and  so  invading  the  province  of 
the  jury. 

11.  A  charge  that  reasonable  doubt  la  s  doubt 
for  which  a  reason  can  be  given  la  properly 
refused  aa  confusing, 

12.  Where,  on  a  prosecntion  for  murder,  In- 
sanity Is  relied  on,  it  is  proper  to  refuse  an  In- 
atniction  tliat  accused  was  not  guilty  if  the 
killing  was  the  product  of  meotal  disease,  and 
accused  committed  the  act  under  circumstances 
which  would  be  nnlawful  If  he  was  sane. 

18.  On  a  prosecution  for  murder,  the  court 
cannot  properly  instruct  that  If  accused  did 
not  provoke  the  difficulty,  and  deceased  advan- 
ced on  him,  drawing  his  hand  from  bis  pocket, 
Indicating  to  a  reasonable  mind  tbat  his  purpose 
was  to  nre,  accused  was  authorlaed  to  antic* 
[pate  him  and  fin  first. 

14.  Where  Insanity  ia  relied  on  as  a  defense 
to  murder,  the  court  cannot  properly  instruct 
that,  though  accused  could  disBnguish  between 
right  and  wrong,  he  was  not  guilty  if  he  was 
moved  to  action  by  an  insane  impulse  control* 
ling  Us  will,  aa  emotional  Insau^  la  no  de- 
fense. 

Appeal  from  circuit  court,  Lee  county;  A 
A.  Evans,  Judge. 

John  P.  Cawley  was  convicted  of  man- 
slaughtM*  in  the  first  degree,  and  he  appeals. 
Reversed. 

The  appellant,  John  P.  Cawley,  was  In- 
dicted and  tried  tot  the  murder  of  Brady 
Jones  by  shooting  him  with  a  gun,  and  was 
convicted  of  manslaughter  In  the  first  decree, 
and  sentenced  to  the  penitentiary  for  10  years. 
The  defendant  was  arraigned  on  October  21, 
1801.  The  judgment  entry  ot  aald  date  re- 
cites aa  follows:  "The  defendant,  b^g  in 
open  ooort,  attended  by  bla  oounael,  and  b»- 
tng  duly  arraigned  according  to  law,  pleada 
•Not  guilty,'  and  also  'Not  gulUy  bx  r^^Rof 
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insanity.*  •*  The  minute  entry  then  recites 
tliat  October  28,  1901,  -mta  set  as  the  day  for 
the  trial  of  the  defendant  It  then  contains 
tile  order  of  the  court  for  the  drawing  of  60 
names  to  serve  on  the  special  venire.  The 
minute  entry  then  proceeds  to  recite  that  the 
state,  through  its  solicitor,  moved  the  court 
to  quash  the  special  venire  upon  the  grounds 
that  certain  names  were  drawn  from  the 
jury  box  by  the  court  at  the  spring  term, 
1901,  of  said  circuit  court,  as  special  jurors 
for  the  trial  of  another  murder  case,  and 
that  after  so  drawing  said  special  jurors  the 
court  restored  said  names  to  the  jury  box,  and 
the  same  names  had  been  drawn  from  said 
box  as  special  jurors  in  the  preset  case,  and 
that,  proof  of  the  facts  alleged  In  the  motion 
being  made,  the  court  sustained  the  motion, 
and  the  special  venire  was  quashed.  The 
minute  entry  then  shows  the  following  pro- 
ceedings: The  court  ordered  the  box  con< 
talulug  the  names  of  the  jurm  to  be  brought 
Into  the  court  room,  and  drew  therefrom  60 
names  to  serve  as  special  jurors  for  the  trial 
of  the  defendant.  Tt^e  state  moved  to  quash 
the  special  venire  so  drawn  upon  the  ground 
that  certain  persons  drawn  upon  said  venire 
bad  \teea  drawn  and  summoned  to  serve  as 
regular  peUt  jurors  for  the  week  In  which 
the  trial  of  the  defendant  had  been  set,  and 
tiiat  the  names  of  such  persons  appear  both 
upon  the  special  venire  and  upon  the  list  of 
those  persons  served  and  summoned  as  ju- 
rors for  the  week  of  the  court  The  facts 
alleged  in  this  motion  being  shown  to  the 
court,  the  court  sustaJned  the  motion,  and 
the  special  venire  was  quashed.  Thereupon 
the  court  proceeded  to  draw  from  the  jury 
box  another  list  of  50  names  to  serve  on  the 
special  venire,  and  ordered  the  same  served 
upon  the  defendant  When  the  cause  was 
called  for  trial  on  Octotwr  28th,  the  day  set  for 
the  trial  of  such,  case,  the  defendant  moved 
the  court  to  quash  the  special  venire  drawn 
and  summoned  in  said  case,  and  assigned 
eight  grounds  for  said  motion.  The  first  and 
second  grounds  were  the  ruling  of  the  court 
In  quashing  the  special  venire  drawn  on  Oc- 
tober 2l8t  The  third,  fourth,  and  fifth 
grounds  were  that  the  list  of  jnrors  served 
on  the  defendant  did  not  contain  the  name 
of  W.  D.  Graves,  nor  of  the  Jurors  drawn 
and  summoned  to  serve  on  the  reguiar  petit 
jury  for  the  week  the  trial  of  the  defendant 
was  to  be  bad,  but  that  said  list  of  jurors 
served  upon  the  defendant  did  contain  the 
name  of  one  W.  D.  Oarves,  who  was  not 
drawn  and  summoned  upon  either  the  special 
venire  or  the  regular  petit  jury  for  said 
week.  The  sixth  and  seventh  grounds  of 
the  motion  were  not  supported  by  the  evi- 
dence, and  it  is  unnecessary  to  set  them  out 
The  eighth  ground  of  the  motion  was  that 
the  list  of  jnrors  served  on  the  defendant 
fails  to  show  what  persons  had  been  drawn 
mBA  summoned  to  serve  as  petit  jurors  for 
the  week  tiie  defendant  was  to  be  tried.  The 
BlIegBttiHis  contained  In  the  first  and  Kcond 


grounds  of  the  motion  were  admitted  to  be 
true.  In  support  of  the  third,  fourth,  and 
fifth  grounds  of  the  motion,  it  was  shown 
that  a  mistake  had  been  made  In  transcrib- 
ing the  name  of  W.  D.  Graves,  who  was 
drawn  as  a  special  juror  upon  the  list  served 
upon  the  defendant  and  his  name  was  writ- 
ten "W.  D.  Qarves."  Thereupon  the  court 
directed  the  name  of  such  person  to  be  dis- 
carded, and  the  name  of  another  person 
forthwith  summoned  to  smre  on  the  same 
case,  and  the  person  so  summoned  was  dis- 
posed of  in  the  same  manner  as  If  he  had 
been  drawn  in  the  first  instance.  In  support 
of  the  eighth  ground  It  was  shown  that  the 
list  of  jurors  served  on  the  defendant  did 
not  show  who  were  the  jurors  drawn  and 
summoned  for  the  week  of  the  court  in 
which  the  defendant  was  to  be  tried,  or  who 
were  the  special  jurors  drawn  for  the  trial 
of  the  case,  but  that  the  list  of  jurors  sored 
on  the  defendant  contained  the  names  of  the 
jurors  drawn  and  summoned  for  the  third 
week  of  the  court  together  with  the  names 
of  the  special  jurors  drawn  for  the  trial  of 
the  case.  The  defendant's  motion  to  quash 
was  overruled,  and  to  this  motion  the  defend- 
ant duly  excepted. 

The  evidence  for  the  state  tended  to  show 
that  as  the  deceased,  Brady  Jones,  was  walk- 
ing along  what  Is  called  a  "plantation  road," 
be  met  the  defendant  Cawley;  that  as  Jones 
saw  said  Cawley,  he  stooped  and  started  to 
run;  that  thereupon  Cawley  shot  and  killed 
him.  It  was  shown  that  the  plantation  road 
ran  between  the  house  of  the  defendant  and 
one  Sylla  Orlggs;  that  the  distance  from 
Cawley's  house  to  where  the  shooting  occur- 
red was  about  ^  yards.  It  was  further 
shown  that  the  killing  occurred  about  6 
o'clock  In  the  morning;  that  the  deceased 
had  been  to  the  house  of  Sylla  Grtgga.  to 
see  her  about  picking  some  cotton  for  blm. 
and  was  returning  from  her  house  when  he 
was  shot  One  H.  O.  Adams,  a  witness  for 
the  state,  testified  to  the  location  of  the  road, 
and  how  It  was  situated  In  r^rd  to  Caw- 
ley's house  and  that  of  Sylla  Griggs'  house; 
and  he  showed  to  the  jury,  by  a  drawing  on 
paper,  the  relative  location  and  distances  of 
the  several  places  about  which  he  bad  testi- 
fied. The  state  then  asked  the  witness  Ad- 
ams the  following  question:  "A  person  leav- 
ing Jones'  bouse,  and  going  Into  the  planta- 
tion road,  and  thence  along  said  road  to 
where  the  body  of  Jones  was  found,— la  there 
any  obstruction  to  prevent  such  person  from 
being  seen  from  said  house?"  The  defend- 
ant objected  to  this  question  because  it  call- 
ed for  Illegal,  Incompetent  and  Immaterial 
evidence,  and  called  for  the  conclusions  of 
the  witness.  The  court  overruled  the  objec- 
tion, and  the  defendant  duly  excepted.  The 
witness  answered  that  there  was  not  The 
defendant  duly  excepted  to  the  conrf s  over- 
ruling his  motion  to  exclude  this  answer  of 
the  witness.  The  evidence  fw  the  dtf endant 
tended  to  show  tbst,  as  be  «nd  his  son  were 
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walking  along  the  plantation  road,  they  met 
Jonea,  the  deceased;  that,  as  Jones  came  to- 
wards the  defendant,  the  latter  told  blm  to 
•top.  but  that  JFonea  kept  advancing,  and  put 
his  band  In  bis  pocket,  and  moved  as  If  t» 
draw  It  out:  and  that  thereupon  the  defend- 
ant fired  upon  lilm.  The  sister  of  the  de- 
fendant was  introduced  as  a  witness,  and 
testified  that  she  was  a  widow,  and  that 
Brady  Jones  had  had  Illicit  relations  with  her 
daughter,  who  was  unmarried;  that  the  de- 
fendant who  was  her  brother,  was  her  pro- 
tector, and  she  had  asked  him  to  keep  Jones 
away  from  her  daughter;  and  that  after  this 
request  the  defendant  seemed  very  much  de- 
pressed. There  was  also  evidence  Introduced 
for  the  defendant  tending  to  show  that,  aft- 
er the  request  was  made  by  the  sister  of  the 
defendant  he  seemed  to  be  unable  to  talk 
about  anything  else  except  the  relations  exist- 
ing between  his  niece  and  said  Jones,  and 
that  be  seemed  to  be  brooding  over  It  all  the 
time.  There  was  also  evidence  Introduced 
for  the  defendant  that  the  deceased  had 
made  threats  against  the  defendant  Upon 
tbe  Introduction  of  one  Huguley  as  a  witness, 
be  was  asked  the  following  question:  "Did 
you  have  a  conversation  with  defendant 
about  the  deceased  several  months  ago?* 
Upon  the  witness  answering  that  he  did,  he 
was  then  asked  by  the  defendant  to  state 
the  conversation.  The  witness  answered, 
"Defendant  said  that  Brady  Jones  bad  It  In 
for  him,  and  If  be  the  said  Brady  Jones, 
could  get  defendant  out  of  the  way,  be  could 
do  Sister  Sallle  as  he  pleased."  Tbe  state 
moved  to  exclude  this  answer  upon  the 
ground  that  It  was  irrelevant  Incomiwtent, 
and  Immaterial.  The  court  sustained  the 
motion,  and  the  defendant  duly  excepted. 
During  the  examination  of  the  defoidant  as 
a  witness  In  his  own  behalf,  he  ma  asked 
the  following  question:  "If  the  deceased 
was  not  in  the  habit  of  carrying  a  pistol?" 
The  state  objected  to  this  question  upon  the 
ground  that  It  was  Illegal,  irrelevant  and 
Incompetent  The  court  overmled  the  ob> 
Section.  Tbe  defendant  then  answered: 
**Te8;  I  saw  blm  with  one  on  several  oecA- 
alons  since  February,  1901,  Sticking  out  of 
bis  pocket"  The  state  moved  to  exclude  the 
answer  of  the  vrltoees  upon  the  ground  that 
It  was  Illegal,  irrelevant  and  IncomiKtant 
and  because  the  deceased  bad  a  right  to  car- 
ry a  pistol  not  nmcealed.  This  motltm  was 
sustained  by  the  court,  and  tbe  evidence  was 
excluded,  and  to  tills  rallng  the  defendant 
duly  excepted. 

Tbe  d^endant  requested  tbe  conrt  to  give 
to  the  Jury  the  foDowlnfe  written  charges,  and 
aeparatdy  excepted  to  the  court's  refusal  to 
give  each  of  them  as  asked:  **(b}  If  the  de- 
fendant was  free  ftom*  fault  In  bringing  on 
tbe  difficulty,  and  tbe  deceased  advanced  to- 
wards him,  at  the  same  time  drawing  bis 
liand  from  his  pocket  in  such  a  manner  as 
to  indicate  to  a  reasonable  mind  that  his  pur- 
pose was  to  dnw  bis  pistol  and  fire  upon 


the  defendant,  and  If  the  accused  was  in  such 
close  proximity  to  the  deceased  as  to  render 
It  hazardous  to  attempt  flight  l^en  tbe  law 
would  not  require  the  defendant  to  endanger 
his  safety  by  attempted  flight  (c)  A  reason- 
able doubt  gentlemen,  is  a  doubt  for  which 
a  reason  can  be  glvm.  (d)  If  tbe  Jury  believe 
from  tbe  evidence  that  defendant  committed 
the  act  under  circumstances  which  would 
be  criminal  or  unlawful  if  he  was  sane,  the 
verdict  should  be,  *Not  guilty,*  If  the  killing 
was  an  otFepring  or  product  of  mental  disease 
in  the  defendant  (e)  If  the  defendant  did 
not  provoke  or  bring  on  the  difficulty,  and 
the  deceased  advanced  upon  him.  drawing  his 
hand  from  his  ^cket  In  such  a  manner  as  to 
Indicate  to  a  reasonable  mind  that  his  pur- 
pose was  to  draw  and  fire,  the  defendant  wa» 
authorized  to  anticipate  him  and  fire  first 
(f)  If  from  previous  threats  made  by  deceas- 
ed and  communicated  to  defendant,  and  from 
deceased  carrying  a  gun,  the  defendant  was 
reasonably  led  to  believe  that,  on  first  meet- 
ing, one  of  them  would  be  killed,  and  If,  at 
the  time  of  the  meeting  when  deceased  was 
shot  the  deceased  advanced  upon  the  defoid- 
ant  and  placed  bis  band  in  hla  pocket  In  such 
a  manner  as  to  indicate  to  a  reasonable  mind 
that  his  purpose  was  to  draw  a  pistol  and 
Are,  then  the  defendant  would  be  authorized 
to  ^ftB  upon  the  deceased  first  U  his  danger 
would  have  been  Increased  by  retreat.  (g> 
If  the  defendant  was  not  at  fault  In  bringing 
on  the  dUScnlty,  and  If  the  defendant  from 
l^revlons  acts  and  threata  o£  the  deceased* 
was  reasonably  led  to  believe  that  on  first 
meeting,  the  deceased  would  attempt  to  kfll 
him,  and  If  at  the  time  of  tbe  fatal  meetlI^r, 
tbe  deceased  advanced  upon  the  defendant, 
and  placed  his  band  In  hla  pocket  and  at- 
tempted to  draw  It  in  such  a  manner  as  t» 
Indicate  to  a  reasonable  mind  Uiat  bla  pur- 
pose was  to  draw  a  pistol  and  fire,  and  tf  be- 
waa  In  such  proximity  to  the  deceased  as  that 
a  retreat  would  have  Increased  his  (tanger,. 
then  the  defendant  wonld  have  been  author- 
ised, under  the  law,  to  anticipate  blm  and  fire 
first  (b)  Bven  If  the  Jury  should  believe 
from  the  evidence  that  the  defendant  at  the 
time  of  the  alleged  kUling  of  Brady  Jones, 
had  the  capacity  to  distinguish  between  right 
and  wrong,  yet,  U  tiie  Jury  diould  believe 
from  tbe  evidence  that  defendant  was  moved 
to  action  by  an  Insane  impulse  controlling  his 
will  or  Judgment  then  he  Is  not  guilty  of  the 
offense  charged." 

Barnes  &  Duke,  for  appellant  Chaa.  O. 
Brown,  Atty.  Oen..  for  the  Stata. 

TTSON,  J.  Tbe  recitals  In  tiie  minute  en- 
try sufflclentty  show  the  presence  of  the  de> 
fendant  when  the  several  motions  to  quash 
the  several  venires  were  ruled  upon  by  the 
court  No  exception  Is  shown  to  have  been 
reserved  by  defendant  to  the  action  of  the 
court  In  quashing  tiie  venh:«8  on  motion  of 
the  soUdtor.   As  sustaining  tbe  correctness 
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of  the  ruling  of  the  coart  In  this  respect,  Bee 
Wilkliis  T.  State,  112  Ala.  SS,  21  South.  56. 

In  respect  to  the  refnaal  of  the  court  to 
quash  the  venire  on  defendant's  motion,  only 
those  grounds  of  the  motion  are  insisted  upon 
which  go  to  the  right  of  the  court  to  discard 
the  name  of  one  W.  D.  Graves,  who  was 
drawn  as  a  special  Juror,  and  to  order  another 
to  be  forthwith  summoned  to  supply  his 
place.  It  was  made  to  appear  to  the  trial 
court  aa  shown  by  the  record,  that  the  name 
of  W.  D.  Graves  was  drawn  from  the  box  as 
a  special  Juror,  and  that  In  the  list  of  Jurors 
delivered  to  defendant  the  name  was  written 
"W.  D.  Garves."  For  the  correction  of  this 
mistake  the  court  bad  ample  ai^ority  under 
the  provisloos  of  section  6007  of  the  Criminal 
Code,  which  It  followed. 

The  other  grotuds  of  the  motion,  except 
the  eighth,  were  not  supported  by  the  evl- 
dence,  and  therefore  there  was  no  error  in 
overruling  them.  While  the  facts  alleged  in 
the  ^ghth  ground  were  proven.  It  can  avail 
the  defendant  nothing,  since  there  Is  no  re- 
quirement that  the  list  of  Jurors  s»ved  on 
def«idant  shall  designate  the  names  of  those 
Jurors  specially  drawn,  and  those  drawn  and 
summoned  for  the  third  week  of  the  court; 
the  names  of  all  being  upon  the  list  served 
upon  him.   Cr.  Oode.  H  5001.  6273. 

The  record  does  not  contain  a  copy  of  the 
drawing  made  by  witness  Adams,  which  *was 
before  the  court,  showing  the  relative  location 
and  distances  of  the  places  named  by  him. 
Nor  does  the  evidence  In  the  record  disclose 
affirmatively  that  Jones,  upon  leaving  hlB 
home,  did  not  go  Into  the  plantation  road, 
and  thence  along  It  to  the  point  where  his 
body  was  found.  We  cannot,  therefore, 
know,  as  hislated  by  appellant's  counsel,  that 
he  came  to  the  place  where  he  was  killed  by 
a  different  route,  and  from  an  opposite  direc- 
tion. Since  error  must  be  affirmatively 
shown,  to  overcome  the  presxmiption  which 
must  be  indulged  In  favor  of  the  correctness 
of  the  rulings  of  the  trial  court,  and  as  the 
question  to  which  an  objection  was  inter- 
posed was  doubtless  propounded  by  the  so- 
licitor for  the  purpose  of  showing  that  the 
defendant  saw  Jones,  the  deceased,  as  he 
went  along  the  plantation  road,  from  his  own 
house,  and  pursued  him,  It  was  entirely  com- 
petent and  relevant. 

Two  defenses  were  relied  upon  by  defends 
ant— one,  self-defense;  and  the  othor.  Insanity. 
T%ere  was  testimony  offered  by  the  defend- 
ant tending  to  show  (the  weight  of  which 
was  for  the  Jury)  that  he  had  been  prervlouely 
to,  and  was  at,  the  time  of  the  killing  of  the 
deceased,  afflicted  with  a  mental  disease  pro- 
duced solely  by  the  informatlcm  Imparted  to 
bim  of  a  supposed  illicit  relation  between  bis 
niece  and  the  deceased.  When  insanity  Is 
pleaded,  the  subsequent  as  well  as  previous 
acts  and  declarations  ot  the  defendant  are  ad- 
missible In  evidence  to  show  his  true  mental 
condition  at  the  moment  of  the  bomlcidai 


McLean  v.  State,  IB  Ala.  «I2;  1  VMjAOii, 
Dig.  p.  460,  S  48. 

The  declarations  of  defendant  to  witness 
Huguley  should  not  have  been  excluded. 

In  view  of  the  testimony  tending  to  estab- 
lish tbe  defoise  of  sdf-defense,  the  court 
committed  an  error  In  excluding  tbe  state- 
ment of  defendant  as  a  witness,  that  deceas- 
ed was  In  the  habit  of  carrying  a  pl8t<d. 
Wiley  v.  State^  99  Ala.  146,  13  South. 
Naugher  v.  Same.  116  Ala.  463,  23  South.  20. 

Written  charges  "b."  "f."  and  "g."  refused 
to  defendant  were  bad.  They  assumed*  as 
matter  of  law,  that  the  facts  postulated  cre- 
ated lmmin»it  parll  to  life  or  limb;  thus 
invading  the  province  of  the  Jury,  whose 
duty  It  was  to  determine  whether  tbe  defend- 
ant was  in  Imminent  peril,  actual  or  appaiv 
ent  GUmore  t.  States  126  Ala.  21,  28  Bonth. 
686. 

Charge  "e"  was  condemned  in  Avtty  t. 
State,  124  Ala.  20.  27  South.  605. 

Charge  "d"  was  pn^o-iy  refused  upon  the 
suth<»lty  of  Maxwell  v.  State,  80  Ala.  150,  7 
South.  824. 

Charge  "e"  is  so  obviously  defective,  no 
comment  Is  necessary. 

Charge  "h"  is  In  conflict  with  the  princi- 
ple, often  declared  by  this  court  that  emo- 
tional insanity  as  a  defense  "finds  no  Justifi- 
cation or  support  in  our  Jurisprudence." 
Walker  v.  State.  91  Ala.  76,  9  South.  87; 
Parsons  v.  Same,  81  Ala.  677,  2  South.  854, 
60  Am.  Bep.  103;  Boswell  v.  Same,  63  Ala. 
807,  85  Am.  Bep.  20. 

For  tbe  errws  pointed  out,  the  Jndgment 
must  be  rereraed.  and  t^e  cansa  xemanded. 


BAHFTON  T.  aiATSI. 
(flivieme  Cowt  (tf  Alabuna.   Jane  1902.) 

dUinNAL  ULW— OONCnUdD  WBAFONS-CW- 

FLAIHT— MOTION  IN  ARREST  OF  JUOO- 
HSNT— BILL  OF  HXCBPTI0N8. 

1.  A  complaint  chanrins  that  defendant  caz^ 
ried  concealed  about  Ba  ^*pettra(Mi"  a  "pestoU** ' 
against  tbe  peace  of  the  state,  etc.,  is  not  in- 
BUffldent;  there  being  no  room  for  doubt  as  to 
tbe  meaning  of  the  quoted  words. 

2.  A  motion  iu  arrest  of  Judgment  the  ruling 
thereon,  and  the  reservation  of  a  question  as 
to  sodi  rulii^,  cannot  be  pteranted  on  appeal 
by  bill  of  exceptions,  but  must  be  shown  by  tbe 
record  proper. 

3.  A  mqtlon  in  arrest  of  Judgment  In  a  crim- 
inal case  should  be  made  and  doiied  after  ver- 
dict and  before  sectenoe. 

4.  Tbe  overruliog  of  a  modem  for  a  new  trial 
In  a  criminal  case  Is  not  reviewable  on  appeaL 

5.  Where,  on  a  prosecation  for  carrying  con- 
cealed weapons,  the  fact  that  defendant  had 
the  weapon  on  bis  person  was  not  In  dispute, 
but  it  was  disputed  whether  it  was  ooncealed^ 
it  was  error  to  give  tbe  general  affinnatlT* 
charge,  with  hypothesis,  for  tbe  state. 

Appeal  from  Morgan  county  court;  Wnk. 
SL  Skeggs,  Judge. 

Oalvin  Hampton  was  convicted  of  canylBf 
concealed  weapons,  an4  Iw  appeala.  Beri 
ed. 
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The  complaint  under  which  defendant  was 
-couTleted  charged  "that  within  twelve  moatha 
before  the  filing  of  this  complaint,  Oalvln 
Hampton  caErted  concealed  about  hia  peur- 
aon  a  pestol  which  said  ofleose  has  been 
committed  In  taid  oavnty  agalnat  the  peace 
and  dignity  of  tbe  State  of  Alabama."  To 
Uils  oon^lalnt  or  affidavit  the  defendant  de> 
marred  upon  the  ground  that  It  did  not 
charge  the  commlsalon  of  any  offense,  but 
arera  that  the  deifendant  "carried  concealed 
about  hIa  peurson  a  pestol,"  and  that  the 
averments  of  said  affidavit  were  uncertain 
and  tnsnfllelent  This  d^nrrer  was  ov^ 
mied.  Under  the  opinion  on  the  present  ap- 
peal, it  is  unnecessary  to  set  out  the  facta 
hi  detalL  The  court,  at  the  request  of  the 
state,  gave  to  tiae  Jury  the  following  charge: 
"If  the  Jary  b^eve  the  evidence  beyond  a 
reasooaUa  doid>t,  they  will  And  the  defend" 
ant  guilty  as  charged  In  the  complaint"  The 
defendant  duly  excepted  t<i  the  courf  s  re- 
fusal to  give  ttils  charge,  and  also  separately 
excepted  to  the  court's  r^usal  to  i^v«  the 
folk>wing  written  chargei  reqneeted  by  him: 
"(1)  If  yea  do  not  believe  the  evldmce  be* 
Tond  a  reasonaUe  donbt,  yon  are  not  requir- 
ed to  find  the  defendant  guilty.  (2)  If  yon 
are  satLsOed  from  the  evidence  that  the  de- 
fendant was  carrying  the  pistol  In  such  a 
mantiPi-  that  It  wss  -  observablo  by  ordinary 
obaerratlon,  yon  should  And  the  defendant 
not  gnllty."  After  tlie  judgment  of  convic- 
tion mdoed  upon  the  verdict  of  the  Jury, 
the  defoidant  made  a  motion  In  arrest  of 
jndgnunt.  This  motion  does  not  appear  as 
part  of  the  record,  and  it  does  not  appear  to 
have  been  made  until  aftor  the  sentence  of 
the  court  liad.1)een  passed  upon  the  defaid- 
aat 

ROsmO  *  Iiynne,  for  appellant.  Ouu.  O. 
Brown.  Atty.  Qen.,  Itor  the  States 

TYSON,  J.  Hi*  complalpt  upon  wUeh  d«- 
tendant  was  tried  Is  not  befitoa  us.  The  copy 
«C  tt  In  Oie  tnnserlpt  does  not  show  clear^ 
bow  tbe  wOTl  •^peraon"  was  spelled,— wheth- 
er '*p«am0n"  or  '^ufkhl*'  But  tt  to  (tf  no 
coDsequffioce  whether  the  one  or  the  other, 
since  It  1m  ^piy  ft  derleal  or  grammatleal 
emr.  It  to  tanpoarittle  to  read  the  complaint 
and  be  In  douM  aa  to  tin  word  Intended,  or 
its  Import.  Tbe  same  may  be  said  of  the 
word  ptstal,  tf  we  concede  that  It  was  writ- 
ten "pcatoL"  Grant  t.  State,  OS  Ala.  207; 
Ward     BtatSk  0»  Ala.  m 

A  motion  m  sxrat  of  Judgment  the  mllng 
therera,  and  tiia  rcaemtlon  of  a  question  as 
to  radi  ruling,  cannot  be  prcecntcd  on  appeal 
br  but  of  axceptlona,  but  must  be  abcnrn  by 
the  record  proper;  and  when  presented  only 
by  blM  itf  exceptions  tbe  ruling  of  Ibe  trial 
eonrt  thereon  will  not  be  reviewed.  Taylor 
T.  Btste,  U2  Ala.  9»,  a>  South.  848.  Further- 
more, such  motion  should  be  made  and  de- 
nied affter  radlet  and  before  sentence.  It 
comea  iwopariy  between  the  verdict  and  judg- 


ment pronouncing  tbe  sentence.  Sanders  t. 
State.  129  Ala.  68,  29  Soath.  841. 

The  ovm-uUng  of  the  qaotlon  for  a  new 
trial  la  not  revlsable.  Bondurant  v.  States 
125  Ala.  31,  27  South.  775. 

There  waa  no  dispute  as  to  the  defendant's 
having  the  pistol  on  his  person.  Tbe  matter 
of  controversy  was  as  to  whether  It  wae  con- 
cealed. On  this  point  the  evidence  waa  In 
conflict  It  was  error,  therefore,  to  give  the 
general  affirmative  charge,  with  hypothesis, 
for  the  itate.  If  tbe  pistol  waa  not  concealed 
the  prisoner  was  not  guilty,  and  the  fact  of 
its  concealment  was  a  question  for  the  Jury. 

There  waa  no  error  committed  In  the  ez- 
dualon  of  evidence,  nor  in  the  refusal  of  the 
two  written  charges  requested  by  defendant 
Koch  V.  State,  US  Ala.  99.  22  South.  471; 
Driggera  v.  State,  123  Ala.  46.  88  South.  S12. 

Beversed  and  remanded. 


OABTEB  V.  STATE. 
(Itaprane  Gonrt  of  Alabama.   June  5,  1902.) 

CRIMINAL  LAW— WITNBSSE3— IHPBACHUENT— 
IHHATBRIAL  ETIDBNCB. 

A  witness  In  a  criminal  prosecntlrai  whose 
evidence  tends  to  establish  an  alibi,  and  who  de- 
nies on  cross-examination  that  be  stated  at  a 

certain  tlq[ie  and  place  that  be  had  been  told  ty 
defendant  that  toe  latter  had  committed  the 
crime,  cannot  be  Impeached  as  to  such  denial; 
the  statement  m  denied  being  hearsay. 

Appeal  from  circuit  court  Jackson  county; 
J.  A.  Btlbro,  Judge. 

Ed  Carter  was  convicted  of  assault  with  in- 
tent to  murder,  and  he  appeals.  Reversed. 

Ohaa.  O.  Brown,  Atty.  Gen.,  for  the  State. 

HARALSON,  J.  The  defendant,  Kd  Gap* 
tn,  was  Indleted  for  an  assault  on  Jamei 
Oalloway,  with  intent  to  mnrder  hfan.  On 
the  trial,  bo  was  fimnd  gidlty  of  an  aseanl^ 
and  fined  $00. 

James  Oallowi^.  the  party  assaulted,  testl- 
fled  that  tbe  defendant  cut  tatm  with  a  knlte^ 
and  to  facts  tending  to  show  that  the  assault 
was  felonious.  Other  evldmce  was  Intro- 
duced by  the  state,  corroborative  of  this  wit- 
ness* STldence.  and  toidbg  to  eataUtsh  the 
guUt  of  tbe  accused. 

The  defendant  Introduced  one  George  Oa- 
bantoa  as  a  witness,  whose  evidence  tended 
to  show,  tiULt  tbe  defendant  was  not  present 
at  the  time  tbe  state's  witness.  Galloway,  tes- 
tified that  the  defendant  cut  him,  and  that  b* 
was  not  gnllty  of  tbe  alleged  assault 

On  tbe  cross-examination  of  this  witness, 
after  testifying  that  "be  was  pretty  full  that 
afternoon."  the  solicitor  for  the  state  asked 
him;  "I>Id  yon  not  tell  Benben  Brown,  about 
two  weeks  after  tbe  difficulty,  on  the  road- 
side, near  Thomas'  sawmUl,  that  Ed  Osrter 
(Hie  defendant)  told  yon  be  cut  Jim  Galloway, 
and  showed  you  the  knife  with  which  be  did 
Itr*  Tbe  witness  answered,  •'No." 

After  tbe  defendant  dosed  hto  evidence. 
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tbe  solicitor.  In  rebuttal,  callefl  Beuben  Brown 
8B  a  wltnees.  and  asked  him  to  "state  wheth^ 
er  or  Dot  George  Gabanlas  on  the  roadside, 
near  Thomas*  mill,  two  or  three  weeks  after 
the  dlfflcaltjr.  told  him  that  Ed  Carter,  the 
next  morning  after  tbe  difflcnlty.  told  blm 
(Cabanlss)  that  he  (Ed  Carter)  cut  Jim  Gallo- 
way, and  showed  him  a  knife  saying.  'Here 
Is  the  knife  that  did  the  work.' "  Defendant 
objected  to  this  question  on  the  ground  that 
It  called  for  illegal,  Irrelevant  and  hearsay 
evidence.  The  court  overruled  tbe  objection, 
"and  Instructed  tbe  Jury  that  tbe  evidence 
would  be  received,  not  as  evidence  of  tbe 
fact  of  the  cutting,  but  as  going  only  to  tbe 
credibility  of  the  testimony  of  tbe  witness, 
Oabanlss,  If  the  Jury  should  believe  be  made 
such  statements,"  and  to  this  ruling,  the  only 
one  presented  for  review,  the  defendant  ex- 
cepted. 

The  attempt  to  Impeach  tbe  credibility  of 
tbe  witness,  Cabanlss,  In  the  manner  propos- 
ed on  bis  cross-examination  by  tbe  state,  was 
as  to  matter  wholly  Immaterial  to  tbe  Issue 
In  the  case,  and  purely  hearsay  as  against  the 
defendant,  and  was  Improperly  allowed.  If 
the  witness  had  been  asked,  If  defendant  had 
not  made  such  a  statement  to  blm,  such  an 
inquiry  would  have  been  relevant  and  ma- 
terial, and.  If  he  had  denied  It,  tbq  witness. 
Brown,  might  have  been  called  to  contradict 
blm,  by  showing  that  he  had  made  such  a 
statement  to  him  at  the  time'  and  place  laid 
In  the  predicate.  In  such  case,  tbe  Impeach- 
ment would  have  been  based  on  a  matter 
relevant  and  material,  and  not  on  one  which 
was  Immaterial.  Tbe  rule  Is  well  settled, 
that  If  a  witness  on  his  cross-examination  Is 
Interrogated  as  to  a  matter  wholly  Immaterial 
to  the  tesue,  the  party  calling  for  tbe  evi- 
dence Is  concluded  by  tbe  answer,  and  cannot 
Impeacb  the  witness  by  contradicting  It 
Orbez  V.  Jewett.  23  Ala.  (162:  Seale  v.  Cham- 
bUss,  36  Ala.  20;  Beall  v.  James  EVAmar, 
Sons  &  Co.,  122  Ala.  420,  26  South.  1. 

Berersed  and  remanded. 


COOSA  MFG.  GO.  v.  WILLIAMS. 
(Supreme  Court  of  Alabama.    June  4.  1902.) 

SKRVANT— INJURIES— NEOLiaENCB  —  CONTRIB- 
UTORT  NBOUQENCB  —  SERVANT'S  KNOWIr- 
BDQB  OF  DANOER-EVIDBNCB— PLEADINQ. 

1.  Where  plaintlfC.  an  experienced  mill  hand, 
and  foreman  of  the  department  In  which  he 
was  injured,  waa  directea  by  the  superintendent 
to  climb  on  a  ladder  leaning  agaiust  a  rapidly 
revolriDg  sbnft,  for  tbe  purpose  of  putting  a 
belt  on  a  pulloy,  he  was  as  familiar  with  tbe 
danger  as  was  the  superintendent,  so  that,  if 
the  Inttor's  order  was  uegli^nt,  plalntlGre  ac- 
tion in  obeying  it  was  contributory  negUgence, 
defeating  any  recovery. 

2.  Plnintiff  climbed  a  ladder  leaning  against 
a  rapidly  revolving  shaft  in  a  mill  in  order  to 

5ut  a  belt  on  a  pulley  attached  to  the  shaft, 
'he  superintendent  ordered  another  person  to 
place  a  pole  n^nin^t  tbe  belt  nnd  rai^e  it,  to  as- 
sist plaintiff  in  getting  out  on  the  pulley.  Tlie 
belt,  when  so  rais«l,  lapped.  an<1  donMed 
aronnd  the  shaft  so  as  to  catch  plaintiff's  arm 


and  break  It.  Eeli,  that  there  being  no  evi- 
dence that  the  lapniug  and  doubling  of  the- 
belt  was  the  neceBsary  or  probable  effect  of 
raising  the  belt  with  the  pole,  and  there  being 
nothing  inherently  dangerous  in  the  act  direct- 
ed, pluntiff  could  not  recover  on  the  ground  of 
negligence  on  the  snpwintendent's  part  in  giv- 
ing tbe  order  to  raise  the  belt 

3.  In  an  action  for  personal  Injuries,  a  so- 
called  count  in  the  complaint  merely  stating 
that  plaintiff  further  claims  a  certain  sum  be- 
cause of  his  Uahility  for  medioal  attention 
made  necessary  by  his  lujuries  is  not  really  a 
coont  which  would  support  recovery,  but  a  mere 
averment  of  special  damage. 

Apgoal  from  <drcult  oomt,  Gklhoun  coonty; 
J<An  Pdbam,  Judge. 

Actltm  by  Loo  WiUlama  against  the  Coosa 
BfannCacturing  Company.  From  a  Jo^ment 
for  plaintiff,  defendant  appeali.  Berersed. 

This  waa  an  action  brought  by  the  appel- 
lee, Lon  Williams,  against  the  appellant,  the 
Coosa  Manufacturing  Company,  to  recover 
damages  for  personal  Injuries.  The  coiu- 
plalnt  contained  nine  counts.  Tbe  court  sus- 
tained tbe  defendant's  demurrers  to  the  Srst. 
second,  third,  fourth,  fifth,  and  eighth  count!! 
of  the  complaint,  and  the  record  recites  that 
Issue  was  Joined  on  the  pleas  filed  to  the 
sixth,  seventh,  and  ninth  counts.  Tbe  sev- 
enth count  was  In  words  and  figures  as  fol- 
lows: "(7)  The  plaintiff  claims  of  the  defend- 
ant tbe  further  sum  of  twenty-five  thousaad 
dollars  damages,  for  that  whereas,  to  wit: 
On  the  nigbt  of  the  Utb  of  December,  1000. 
while  defendant  was  engaged  In  opiating  it^ 
cotton  mill  at  Piedmont,  In  Calhoun  county. 
AJabama,  manufacturing  cotton,  the  machin- 
ery in  said  cotton  mill  was  driven  and  pro- 
pelled by  an  engine,  shafting,  pulleys,  and 
belts.  Said  shafting  and  pulleys  were  situ- 
ated several  feet  above  the  fiow  and  ma- 
chinery In  said  cotton  mill,  and  tbe  only 
means  or  way  to  reach  said  shafts  and  pui- 
leyB  to  put  belts  on  said  pulleys  was  by 
the  use  of  a  ladder  with  one  end  resting  on 
tbe  floor  of  said  cotton  mill,  and  the  oth- 
er end  leaning  against  the  revolving  shaft. 
At  the  time  that  plaintiff  received  the  in- 
Jury  hereinafter  complained  of.  it  became 
necessary  for  a  belt  to  be  put  on  one  of  th'.> 
pulleys  on  tbe  revolving  shaft,  against  whicb 
the  upper  end  of  tbe  ladder  leaned,  which 
shaft  was  running  from  SOO  to  400  revolutions 
per  minute;  and  plaintiff  at  tbe  time  he  re- 
ceived the  injury  was  in  the  Mnploy  of  ti.e 
defendant  in  tbe  twisting  and  spooling  de- 
partment In  said  cotton  mill,  and  a  part  of 
plaintiff's  duties  as  such  employ^  waa  to  pi  t 
tbe  belts  on  these  pulleys  when  necessarv. 
and  while  running  from  SOO  to  400  revulii- 
tlona  per  minute  at  tbe  time  when  said  belt 
bad  to  be  put  on;  and  while  the  plaintiff 
was  engaged  in  his  employment  In  defend- 
ant's said  cotton  mill,  and  it  became  neces- 
sary tor  one  of  tbe  pulleys  to  have  the  belt 
put  on  it,  plaintiff  ascended  said  ladder  to 
tbe  shaft,  against  which  said  ladder  was 
leaning,  which  was  the  only  way  of  reachlns 
the  said  shaft  and  pulleys  provided  by  d<.>- 
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feudant  for  the  purpose  of  putting  on  belts  od 
Bald  pnlleyB,  and  It  was  necessary  at  the  lime 
of  tbe  injury  to  plaintlfl  to  put  a  twit  on  said 
pnlley,  and  was  a  part  of  plalntUTs  duty, 
nnder  bis  employment,  to  put  oa  said  hM, 
That  on  reaching  tiia  shaft  and  pulley  to  be 
belted  at  fiie  upper  aid  of  said  ladder,  plain- 
tiff took  hold  of  a  pipe  with  his  1^  band  to 
steady  and  support  hlmskf,  and  with  bis 
light  band  raised  aald  belt  to  put  it  on  said 
pulley,— th«re  being  no  way  or  means  provid- 
ed for  standing  while  putting  oa  said  belt, 
except  a  round  or  step  of  said  ladder;  and, 
while  plalntlfl  was  so  sltnated  in  said  posi- 
tion, defendants  snperlntendoit,  J.  H.  Bar^ 
low,  being  present,  directed  one  Howard  Bus- 
br,  an  employ^  In  defendant's  said  cotton 
mill,  whose  duty  .  It  -vras  to  obey  said  auperln* 
tendent  3.  H.  Barlow,  who  was  presoit 
standing  on  the  floor,  to  raise  the  b^t  with 
a  pole,  which  belt  plataitlft  was  putting  on. 
The  said  Howard  Bnsby  obeyed  said  superin- 
tendent, J.  H.  Barlow,  and  jabbed  the  pole  he 
had  in  bis  band  up  against  said  belt,  which 
caused  said  bdt  to  lap  and  double  around 
said  revolving  shaft  carrying  plaintiff's  right 
band  and  arm  with  the  belt  around  said 
shaft,  breaking  plaintiff's  right  arm  In  four 
places,  and  crushing  the  bone  in  bis  arm,  and 
breaking  his  right  hand,  also,  which  caused 
great  and  permanent  Injury  to  plaintiff. 
Plaintiff  avCTs  that  by  reason  of  defendant's 
snperintoidenfs  (J.  H.  Barlow's)  gross  negli- 
gence In  ^Tlng  to  said  Howard  Busby  direc- 
tl<  ns  to  raise  said  belt  with  the  end  of  the 
pole  he  had  in  bis  band  while  plaintiff  was 
putting  on  the  belt,  and  tbe  said  Busby  obey- 
ing said  superintendents  directions,  which 
was  bis  duty  to  do,  and  did  obey  said  superln- 
tendoit,  J.  H.  Barlow,  by  raising  said  belt 
with  said  p(^  which  caused  said  belt  to 
lap  and  catdH  jrialntiff'a  right  hand  and  arm, 
and  carry  It  around  tbe  shaft,  breaking  and 
cmshlQg  platntifrs  right  hand  and  arm.  and 
caused  plaintiff's  said  bijurles,  to  the  damage 
of  plaintiff  In  the  sum  ot  twenty-flve  thou 
sand  doUars.  as  aforesaid;  hence  tbis  snlt" 
The  ninth  count,  after  the  pnlaivxy  aver- 
ments as  to  the  operation  by  tbe  defendant  of 
a  cotton  mlU,  and  the  employment  therein  of 
the  plaintiff,  and  the  Injury  sustained  by  the 
plaintiff  In  trying  to  put  a  belt  upon  a  pulley, 
as  snbstantlaUy  averred  In  tbe  seventh  count, 
then  continued  as  follows:  "Plaintiff  avers 
that  by  reason  of  tbe  gross  negligence  of  J. 
H.  Barlow,  who  was  Intrusted  with  the  super- 
intendence of  defendant's  said  cotton  mill.  In 
directing  plaintiff  to  put  said  belt  on  said  pul- 
I9  at  a  time  when  said  shaft  and  pulley  was 
revolving  from  300  to  400  revolutions  per 
mlnnt^  and  said  cotton  mill  was  hi  operation, 
wlthont  stopping  said  shaft  and  pulley  while 
plaintiff  was  putting  <m  said  belt  Plalntlfl 
avers  that  if  the  said  J.  H.  Barlow  bad  stop- 
ped said  shaft  and  pulley  while  putting  on 
said  belt,  be  being  then  and  there  present, 
the  Injury  would  not  have  occurred.  Plaintiff 
further  avers  that  the  said  J.  H.  Bartow, 


superlntaidait  as  aforesaid,  was  sQperior  to 
plaintiff,  and  to  whose  <»ders  and  directions 
plalntlfl  was  boond  to  obey  and  did  ob^, 
and  such  Injury  resulted  tmm  his  having 
obeyed  said  dlrectluis,  and  tbe  failure  at  said 
J.  H.  Barlow  to  stop  said  shaft  and  pulley 
while  plaintiff  was  putting  on  said  belt,  all 
of  which  gross  net^genco  hi  the  said  J.  H. 
Barlow  caused  said  injuries,  to  tbe  damage 
of  tbe  plalntlfl  lU'  the  sum  of  twenty-dve 
thousand  d<^lara;  hence  this  salt**  Hie  sixth 
count  wn  as  foilom:  **W  The  plaintiff 
claims  of  the  defoidant  the  fmther  sum  of 
two  hundred  dollars  as  qiedsl  damages  be- 
cause by  reasrai  of  the  Injuries  received,  as 
set  out  In  sevoitb  and  ninth  counts  of  the 
complaint  hereinabove,  he  had  to  employ 
physicians  to  attend  to  his  Injuries  and 
wounds,  and  had  to  become  liable  to  his  phy- 
sicians tm  the  sum  of  two  hundred  dollars 
for  medical  attmtlon  and  treatment  at  his 
said  wounds."  Tbe  foots  ot  the  caae  neces- 
sary to  an  understanding  of  the  dedslon  on 
the  present  anieal  are  sufflclently  stated  In 
the  opIniOL  Tbe  first,  second,  and  third  char^ 
ges  requested  by  the  defendant,  and  to  the 
refusal  to  give  each  of  which  the  defendant 
separately  excepted,  were  as  follows:  "(1) 
If  tbe  Jury  believe  the  evidence,  they  must 
And  for  the  defmdant  ^  Zf  the  jury  be- 
lieve the  evidence,  they  must  find  for  the 
defendant  under  the  ninth  count  <tf  the  comr 
plaint.  (3)  If  tbe  Jury  believe  the  evidence, 
they  must  find  for  the  d^ndant  under  the 
seventh  count  of  the  complaint."  There  were 
verdict  and  judgmrait  for  the  plaintiff,  assess- 
ing bis  damages  at  $2,000,  The  defendant 
appeals,  and  assigns  as  error  the  several  rul- 
ings of  the  trial  court  to  which  eK^tluis 
were  reserved. 

Jno.  F.  Martin  and  3.  3.  WUlett,  for  ap- 
pellant. Matthews  &  Whiteside,  for  appellee. 

McOLBLLAN,  O.  J.  Tbe  plahitlff  was  an 
expertenced  mHI  man.  He  had  wtn-ked  for 
a  long  time  In  the  mill  In  which  his  Injuries 
were  received,  and  at  tbe  time  of  receiving 
tbera  be  was,  and  bad  for  months  been,  the 
foreman  of  that  section  of  the  mill  In  which 
be  was  hurt.  He  knew  all  about  belting  pul- 
leys In  motion.  If  there  was  danger  in  at- 
tempting to  belt  the  putl^  be  was  engaged 
In  belting  at  the  time  of  his  Injury,  while  it 
was  In  motion,  be  knew  of  that  danga,  its 
character  and  extent,  fully  as  well  as  Barlow, 
defendant's  superintendent;  and  that  danger, 
ctftatnly  to  a  man  of  bis  acknowledged  ex- 
perience  and  familiarity  with  the  matter  In 
hand  and  tbe  ravlronment,  was  an  obvious 
danger.  So  that,  on  the  assnmption  upon 
which  we  are  now  proceeding,  the  plaintiff 
was  under  no  du^  to  subject  himself  to  this 
danger  at  tbe  command  ot  Barlow,  tbe  su- 
perintendent and  his  doing  so  was  such  want 
of  due  care  and  prttdenoe--such  negligence 
contributing  to  bis  own  hurt— as  to  cmistltote 
a  full  defense  against  the  alleged  negligence 
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of  Barlow  la  dlrecttng  him  to  belt  the  revolr- 
ing  pulley.  Ou  the  other  han^  it  the  beltloc 
of  the  rerolTlng  pulley  wm  not  a  dangecou 
thing  for  WUIlftms  to  andertake,  It  was  not 
negligence  In  Barlow  to  direct  bim  to  do  It, 
and  plaintiff  can  take  nothing  on  account  of 
Barlow's  aald  order.  In  any  Tlew  of  the 
case,  tb^fore,  the  defendant  was  enttUed  to 
the  afflrmattTA  duirft  m  the  ninth  count  of 
the  complaint 

The  seveath  connt,  upon  which,  with  the 
ninth,  the  fertal  was  luid*  charges  that  Barlow 
negllgoitly  ordered  Bnaby  to  raise  the  belt* 
with  a  pole  while  plaintiff  was  mgaged  In 
and  about  putting  It  on  the  pulley,  and  that, 
in  carrying  out  this  order,  Boaby  so  raised 
the  belt  as  to  cause  It  to  lap  and  double 
around  the  revolTlng  shaft,  on  which  was  the 
pulley  over  ivbich  the  belt  was  to  be  placed, 
and  that  tiiia  lapptaig  and  doubling  of  the 
belt  aronnd  ttie  shaft  operated  to  catch  plain- 
tiff's arm,  and  Inflict  the  injury  complained 
of.  There  la  some  erldence  tending  to  show 
that  Barlow  directed  Busby  to  raise  the  belt 
with  the  pole;  bat  there  Is  a  total  absence 
«f  erldanoe  going  to  show  the  lapping  and 
doubling  of  the  bait  around  the  tbatt  waa  a 
necessary;  probable,  or  likely  lenilt  of  rais- 
ing the  beHt  by  means  of  the  pole  as  directed 
by  Barlow,  or  that  the  result  shonld  or  could 
have  been  within  the  reasonable  apprtiienal<m 
-of  an  ordinarily  careful  and  prudent  man  in 
Barlow's  idace;  not  was  there  anything  In- 
herent In  Hie  act  of  so  raising  the  belt  to 
•tamp  It  as  a  thing  at  all  dangerous,  to  the 
comprehension  of  a  careful  man.  The  belt 
bad  to  be  raised  in  order  to  get  it  over  the 
pulley.  For  Busby  to  raise  It  with  a  pole 
would  seem.  In  all  reason,  to  l^en  whatew 
-danger  there  may  have  been  In  Williams'  vt- 
fort  to  get  It  on  the  pulley.  It  would  seem, 
too,  to  all  reasonable  observation,  that  it 
could  be  safely  raised  without  lapping  or 
doubling  It  on  the  shafting  by  placing  the  end 
«f  the  pole  on  the  under  or  Inner  side  of  it, 
and  that  auch  lapping  or  doubling  would  not 
ensue  at  all  unless  the  pole  were  applied  «b- 
Tiously  improperly  to  the  end  in  view  to  the 
-outside  of  the  belt,  thereby  shovlug  the  two 
parts  below  the  pulley  against  each  other, 
and  jamming  and  doubling  the  oue  tide  up 
under  the  otb^,  and  between  it  and  the 
shaftii^.  We  are  therefore  of  the  opinion 
that  the  evidence  does  not  at  all  support  the 
charge  that  Barlow  was  guilty  of  negligence 
tai  the  order  given  to  Busby  to  raise  the  belt 
with  the  pole;  that  the  only  negligence  In  the 
premises  of  which  there  was  any  erldence 
was  that  of  Busby,  In  Uie  mannof  of  attempt 
Ing  to  execute  a  prop»  order,  which  negll- 
gence  is  not  counted  on,  and  for  which  de> 
fendant  could  not  be  hdd  respousible  to  this 
plaintiff;  and  that  the  defendant  was  en- 
titled to  the  affirmative  charge  on  this  seventh 
count,  also. 

What  is  called  thesixth  count  Is  no  connt  at 
all,  but  a  mere  averment  of  special  damage 
under  counts  7  and  9, 


For  the  errors  committed  by  the  court  la 
refusing  charges  1,  2,  and  3  requested  by  the 
defetulant,--4fhrmative  charges,  with  hypoth- 
eses on  the  complaint  and  on  counts  T  and 
g,  respectively, — the  Jodgment  must  be  re- 
versed. The  cause  is  remanded.  Reversed 
and  remanded. 


DURRBTT  T.  STATE. 
(Supreme  Court  of  Alabama.    Jane  B,  1902.> 
CRIMINAL  LAW— HOUICIDB-nAPPBAL— BOX.  OF 
■XCKPTIONS  —  VBRDICT  —  SOFFIOIBNOT  — 
AORBBMENT  BBTWBBN  ATTORNBTS  AS  TO 
PUNISHMENT— MOTION  FOR  NBW  TRIAU 

1.  The  action  of  the  trial  court  In  regard  to 
a  motion  in  arrest  of  jndgment  will  not  be  re- 
viewed where  the  motion  m  arrest  of  Judgment 
and  die  rnling  thereon  were  not  in  the  record, 
but  only  iu  the  bill  of  exceptions,  siace  the  bill 
of  exceptions  cannot  assume  the  office  of  the 
record. 

2.  A  verdict  that  "We  the  juror  find  the  de- 
fendant guilty  of  mnrder  in  the  first  degree,  and 
shall  BuSer  death,"  while  not  In  the  proper 
form,  is  sufficient  to  support  the  Judgment. 

3.  An  agreement  by  the  solicitor  for  the 
state,  on  &  prosecution  for  murder,  wltii  the  de- 
feudaut's  attorn^,  after  defendant  had  pleaded 
"Not  guilty,"  and  ell  the  evidence  had  been 
taken,  that  defendant  would  witiidraw  Ms  plea 
and  plead  guiltsr,  whereupon  the  solicitor  tor  the 
state  would  tell  the  Jury  that  the  state  would 
be  satisfied  with  a  sentence  to  life  imprison- 
ment, is  cot  binding  on  the  jury,  and  a  verdict 
of  the  death  penalty  was  valid. 

4.  The  mliaa  oa  a  motion  fer  a  new  trial  in  a 
criminal  easels  not  levlaable  on  appeaL 

Appeal  from  Tuscaloosa  count?  court;  3. 
3.  Mayfleld,  Judge. 

Ben  Dunett  was  coavlctad  of  motdor  In 
tlie  first  degresb  and  he  appeals.  Afflrmed. 

Chas.  O.  Brown,  Attj.  Gen.,  for  tin  Stat& 

DOWDDLL,'.  In  tiUt  cue,  as  in  the  case 
of  Diggs  V.  State,  77  Ala.  68,  the  motion  la 
arrest  of  Judgment  and  the  nding  of  the 
court  thereon,  do  not  appear  otherwise  than 
from  the  bill  at  exceptions.  A  motion  In  vt- 
rest  <tf  jndipnwt  Is  baaed  on  error  of  law 
apparent  on  the  faee  of  the  record.  The  er- 
ror or  defect  is  one  shown  In  the  reeord  pnqi- 
er,— the  record  which  the  law  requires  to  be 
preserved  In  permanent  form;  as,  for  in- 
stance, the  Jndgments  ot  the  court  la 
Diggs  T.  State,  supra,  it  was  said:  "It  baa 
been  repeatedly  held  hj  this  court  that  It  Is 
not  the  ap^oprlats  office  of  a  bin  of  ezcep- 
tions  to  present  for  revision  any  matter 
which  otherwise  would  appear  of  recotdL.  It 
will  not  be  permitted  to  assume  the  office 
of  the  record,  which  the  law  reqolieo  the 
court  to  keep,  where  no  bill  <tf  exoGVtknts  Is 
resorted  to,  and  on  which  It  esnnot  tveneh. 
Any  mattu-  iq)parent  on  the  record,  aa  ■  de- 
fect In  the  Indictment  sustaining  a  demnrvet 
to  any  ^ca  of  the  defendant  ot  OTermUns  a 
motion  In  arrest  of  Judgmdnt  must  be  pre- 
sented for  revision  by  the  reo(nd,  wfthont  the 
aid  of  a  bill  of  ezc^ttlons,**— dtlng  Ex  parta 
Knight  61  Ala.  482;  Petty  t.  Dill,  fiS  Ala. 
641.  See,  also^  Thomas  T.  States  M  Ala.  76. 
10  South.  432. 
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The  verdict  of  the  jury  reads  as  follows: 
**We  the  Jnror  find  the  defendant  guilty  of 
murder  In  the  first  degree,  and  shall  suffer 
death."  While  the  verdict  was  not  In  proper 
form,  jet  It  was  sufficient  to  support  the 
Judgment  of  the  court  Noles  t.  State,  24 
Ala.  672;  Id..  26  Ala.  31,  62  Am.  Dec.  7U; 
Hairan  v.  State,  26  Ala.  S2;  Boblnaon  t. 
State,  64  Ala.  86. 

AftOT  Issue  Joined  on  the  plea  of  not  suilty, 
and  the  evidence  for  the  state  and  defendant 
had  draed,  the  defendant  entered  Into  an 
agreement  with  the  solicitor  for  the  state  to 
withdraw  his  plea  of  not  guilty  and  enter 
a  plea  of  guilty,  and  for  tbe  solicitor  to  state 
to  the  Jury  that  the  state  would  be  satisfied 
with  a  sentence  to  life  imprisonment  as  a 
punishment  This  agreement  was  carried 
out  by  the  solicitor,  but  tbe  Jury  declined  to 
carry  it  out,  and  by  their  verdict  imposed 
the  death  penalty.  It  was  the  proTlnce  and 
duty  of  the  Jury,  under  the  law,  to  fix  the 
punishment,  and  the  agreement  of  tbe  solicit- 
or conld  be  nothing  more  than  a  recommend- 
ation to  the  Jury.  In  no  sense,  nnder  the 
law,  was  it  binding  on  them. 

Ruling  on  motion  for  new  trial  In  a  crim- 
inal case  is  not  revlsable  on  appeal. 

We  find  no  error  In  the  record,  and  the 
Judgment  must  be  affirmed. 


SODTHBBN  GAB  &  FODItDBT  CO.  r. 
STATB. 

4SBpniM  Coart  of  Alshams,    Jos*  4,  1902.) 

OntPOBATVONS— UGBNSa  TAX  —  BUrFICIBNOT 
or  PLBAr-fiTATUm  OP  LIUITATI0N&-A8- 
nONUBNT  or  UCBNaS-CAFITAL.  STOCK— 
rOWnt  TO  TAZ-rlNTaBBBT  BaOOVBRABLB. 

1.  In  an  aethm  to  leeorer  a  license  tax  from 
a  coiponitbii,  a  plea  that  a  wopar  Ucenae  baa 
been  procured  waa  bad,  for  fulnie  to  arer  that 
it  baa  been  paid  for. 

2.  Under  Acts  1806-99,  p.  206,  |  16,  provld- 
lag  that  suit  for  the  recoTery  of  a  Uceusc  tax 
may  b«  brought  at  any  time  within  five  years, 
the  stittnte  of  limitations  of  one  and  two 
yean  does  not  apply  to  a  sntt  by  the  state  to 
recorcr  a  Ueenae  tax  froB  a  ftmica  corporation. 

8.  Tbe  pnrchase  of  tbe  bnaioeia  of  a  domes- 
tic corporation  did  not  anthoiize  a  foreign  cor- 
poration to  do  basinesa  under  a  license  tax  Is- 
M&ed  to  the  former  company. 

4.  A  fioreicn  corporation  was  not  entitled  to  a 
credit  for  the  amount  of  a  license  tax  paid  by 
a  domestic  corporation  whose  bosiuesB  it  had 
parch  ssodi 

6.  Under  Ooda,  I  4122,  sabd.  C5,  providing 
that  a  corporation  shall  pay  a  license  in  pro- 
portion to  Its  paid-up  capital  stock,  the  amount 
of  the  license  is  regulated  by  the  amoont  of  tbe 
entire  pald-vp  eaistal  stock,  and  not  by  the 
amoDnt  actually  onploTed  in  the  budness. 

6.  The  extent  of  a  Iiceuse  tax  upon  corpora- 
tions is  entirely  wltiiln  the  discretion  vi  the 
taxina  power, 

7.  Under  Code.  1 4008,  providing  that  all  de- 
linaoent  taxes  shall  bear  interest  at  8  per 
cent.,  Interest  on  an  unpaid  license  tax  ia  rs- 
coTemUe. 

Appeal  from  city  court  of  Annlston;  Thos. 
W.  Coleman,  Jr.,  Judge. 

Action  by  the  state  against  the  Southern 
Car  &  Foundry  Company.  From  a  Judgment 
for  plaintifE,  defendant  appeals.  Affirmed. 


This  action  was  brought  by  tbe  appellee 
against  tbe  appellant  to  recover  a  license 
prlTilege  tax  for  the  years  1899,  1900,  1901, 
and  tAx  commissioner's  fees  thoreon;  the 
amount  of  said  taxes  being  fSOO  tor  one  year, 
and  the  fees  $50  on  each  amount  The  de- 
fendant pleaded  the  goieral  issue  and  several 
special  pleas.  The  third  plea  was  as  follows: 
**Third.  That  it  had  procured  license  from 
tbe  proper  authorities  to  do  boslueas  in  Ala- 
bama for  the  time  mentioned  In  the  com- 
plaint" The  other  special  pleas  referred  to 
In  the  opinion  are  sufficiently  shown .  thacein. 
The  plaintiff  demurred  to  the  third  plea  upon 
the  ground  that  it  falls  to  aver  that  the  de- 
fendant had  paid  for  and  taken  out  a  license, 
under  which  the  suit  was  brought  and  that 
it  does  not  aver  that  the  license  was  taken 
out  btfore  suit  was  brought  This  demurrer 
was  sustained.  The  demurrers  Interposed  to 
pleas  4  and  4^  and  6  were  upon  the  ground 
that  sold  pleas  presented  no  defense  to  the 
action,  and  that  tbe  statute  of  limitations  of 
one  and  two  years  was  no  bar  to  the  recovery 
of  the  license  tax.  These  demurrers  were 
sustained.  Tbe  cause  was  tried  by  the  court 
without  a  Jury,  upon  an  agreed  statement  of 
facta,  which  was  in  words  and  figures  as  fol- 
lows:' "That  the  defendant  Southern  Car 
&  Foundry  Company,  is  a  corporation  organ- 
ised under  the  laws  of  the  state  of  New  Jer- 
sey; that  said  cerporatlon  was  organized 
aome  time  before  June  1,  1890,  and  that  on 
June  1, 1809,  it  had,  aad  that  It  has  had  con- 
tlnooiuly  since  thst  dat^  a  paid-up  capital 
stock  exceeding  one  million  dollars;  that 
the  defendant  engaged  In  business  In  Chltaoon 
county,  Alabama,  viz..  In  the  business  of 
building  cars,  etc.,  on  tbe  1st  day  of  June, 
1809,  and  that  it  has  continued  la  business  in 
said  county  during  the  years  1899,  1900,  and 
1901,  to  tbe  present  having  been  engaged 
during  all  of  said  time  at  Annlston,  in  said 
county.  In  the  building  of  cars,  etc.;  that  the 
defendant  bad  not  taken  out  any  license  from 
the  Judge  of  probate  of  Calhoun  county  to 
do  business  in  the  state  of  Alabama  for  any 
one  of  said  years,  and  that  before  the  bring- 
ing of  this  suit  the  tax  commissioner  of  Cal- 
houn county  r^rted  to  the  Judge  of  probata 
of  said  county  the  fallare  of  the  defendnnt 
to  take  out  such  license  for  each  of  said 
years,  and  that  the  defendant  failed  or  refna- 
ed  to  take  out  such  license,  and  that  thereup- 
on this  suit  was  brought;  that  while  the  de- 
fendant had  during  tbe  said  years  1809, 1909. 
and  1901  a  paid-up  capital  stock  exceeding 
one  million  dollars,  only  two  hundred  thou- 
sand dollars  of  Its  said  capital  stock  was  in- 
vested in  property  or  buBlness  In  tbe  state 
of  Alabama,  the  balance  of  its  capital  being 
invested  In  otbv  states,  or  used  In  business 
In  other  states;  that  tbe  Southern  Car  & 
Foundry  Company  had  prior  to  the  1st  day  of 
Jane,  1899,  purchased  the  stock,  property, 
and  business  of  the  Elliott  Car  Company,  a 
corporation  existing  under  the  laws  of  Ala- 
bama, located  at  Gadsden,  Alabama,  having 
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a  capital  stodt  of  one  hundred  and  fifty  thoa* 
sand  dollars,  and  tbat  said  Elliott  Ckt  Com- 
pany had  taken  out  a  license  to  do  tmslness 
In  the  county  of  Btowab  fiv  the  year  1890, 
having  paid  thoEefor  tbe  snm  of  fTO  to  the 
state,  and  ¥87.00  to  the  comity  of  Etowah; 
that  for  the  year  1900  the  Sontbon  Oar  Sc 
Foundry  Company  paid  to  ^e  Judge  of  pro- 
bate of  Etowah  connt7  the  sum  of  ¥75  for 
the  state  and  (37.50  for  the  county,  and  like 
sums  fbr  the  year  1901,  and  for  this  sum  the 
Judge  of  probate  of  Btowab  county  taued  to 
it  a  license  to  do  busbiess  as  a  corponttlixi  fOr 
each  of  said  years;  that,  ezc^  as  abore 
stated,  the  Sonthon  Oar  &  Foundry  Com- 
pany did  not  pay  any  license  taxes  to  the 
state  at  to  any  county  for  the  years  1899, 1900, 
or  1901.  and  that  no  license  was  Issued  In 
the  name  of  the  Southern  Oar  As  Foundry 
Company  for  1899,  and  that  it  paid  only 
$1^  to  the  state  for  IWQ,  and  a  like  sum  of 
176  for  1001;  that  the  Southern  Car  &  Foun- 
dry Company  la  authorized  and  empowered, 
under  its  charter,  to  engage  In  the  manufac- 
ture of  cars,  to  operate  rolling  mOIs,  machine 
shops,  and  to  do  a  genoal  manufacturing 
buslnen;  that  on  June  1,  1899,  the  Southmi 
Oblv  ft  Foundry  Company  took  a  lease  from 
the  IlUnols  Car  ft  Equipment  Company  of 
Its  property  In  Calhoun  county,  Alabama,  and 
<q>ttated  the  plant  fit  the  letter  company  In 
said  comity  tor  the  remainder  of  the  year 
1809;  and  tbat  said  Illinois  Car  ft  Equipment 
Company  was  a  corporation  organized  under 
laws  of  New  Jersey,  having  a  paid-up  capital 
stock  of  over  one  mlUton  dollars,  and  had 
paid  a  llcfflise  tax  of  five  hundred  dollars  to 
the  state  of  Alabama,  and  two  hundred  and 
fifty  dollars  to  the  county  of  Calhonn.  for  the 
year  1889,  and  a  license  had  been  duly  Issued 
to  it  (L  C.  ft  B.  Co.)  for  that  year."  The  court 
roidered  Judgment  for  the  plalntifT,  taxing 
the  amount  of  his  recovery  at  $1,701.33.  To 
the  rendition  of  this  Judgment,  defendant 
duly  ncepted.  The  defendant  appeals,  and 
assigns  as  error  ibe  rulings  of  the  court  In 
sustaining  the  demurrers  to  the  pleadings, 
and  the  rendition  of  Judgment  In  favor  of 
the  plaintiff. 

J.  J.  Wlllett,  for  appellant  Chas.  O. 
Brown,  Atty,  Gen,,  and  W.  P.  Adcer,  for  the 
State. 

DOWDBLL,  J.  This  Is  a  suit  by  the  state 
to  recover  of  the  defoidant  Southern  Car  ft 
Foundry  Company,  a  corporation,  a  license 
tax  tor  the  years  1899,  1900,  and  1901,  and 
the  tax  conuntsslon^s  fees  thereon.  Tbe 
cause  was  tiled  by  the  court  vrithout  a  Jury, 
mk  an  agreed  stotement  of  the  facts,  and  a 
Judgment  was  rendered  In  favor  of  the  state, 
fitmi  which  the  defmdant  appeals. 

Tbe  first  assignment  of  error  challenges 
the  court's  mllng  In  sustaining  the  plalntifTs 
demurrer  to  the  third  plea.  This  plea  was 
bad,  tf  for  no  other  reason,  in  not  arerrlng 


that  the  license  alleged  to  hav«  'been  pro- 
cured vras  paid  for.  and  waa  open  to  that 
ground  oS  demurrer.* 

Demurrers  were  also  sustained  to  pleas  4, 
4%,  and  B,— assignments  of  error  2,  8,  and  4, 
These  pleas  set  up  In  answo'  to  tbe  com- 
plain,t  tbe  statute  limitations  of  (me  and 
two  years.  The  statute  expressly  aatborlsea 
suit  for  recovery  of  a  license  tax  at  any  time 
within  five  years.  Acto  1888-99,  p.  202;  f  16. 
Hie  court  properly  sustained  the  Oemnrrera 
to  these  pleas. 

The  purchase  of  the  stock,  inoperty.  and 
business  of  the  Elliott  Oar  Company  by  the 
defendant  company  did  not  autboriae  the  lat- 
ter company  to  do  business  under  a  license 
issued  to  tbe  formw  company  tor  the  year 
1809;  nor  was  It  entitled  to  a  credit,  to  the 
amount  of  the  license  tex  paid  by  tbe  Elliott 
Gar  Company,  on  tbe  amount  of  tbe  license 
tax  required  of  the  defendant  company  for 
that  year.  A  license  is  personal,  and  cannot 
be  assigned.  But  It  is  not  even  pretended 
here  that  there  had  been  any  assignment  of 
Its  license  by  the  Elliott  Car  Company  to 
the  d^endant  Long  v.  State,  27  Ala.  32; 
2  Am.  ft  Eng.  Enc.  Law  (2d  Ed.)  p.  104Q,  and 
notes. 

The  defendant  company  Is  a  foreign  cor- 
poration, and  Ite  paid-up  capital  stock  ex- 
ceeds 11,000,000.  Section  4122.  subd.  S5,  of 
the  Code,  provides:  *'AU  corporations  doing 
business  In  this  state,  whether  wgaolaed  In 
this  state  or  In  another  state  or  country,  not 
otherwise  specifically  required  to  pay  a  li- 
cense-tax. shall  pay  annually  the  following 
privilege  taxes:  *  *  *  Oorpotatlona  whose 
paid  up  capital  atock  exceeds  one  mlllloD 
dollars,  five  hundred  dollars."  nils  pntvlaloik 
of  tbe  statute  Is  too  plain  to  call  for  construc- 
tion. There  is  nothing  here  upon  which  tik 
base  an  argument  tbat  tbe  I^lalatuxe  intend- 
ed the  amount  of  the  license  tax  to  be  regu- 
lated by  the  amount  of  the  capital  stock  a» 
tually  employed  In  the  business.  Tbe  amount 
of  the  license  tax  is  expreealy  based  upon  the 
entire  capital  stock  paid  up,  and  this  the  Ug- 
Islature  had  the  power  and  authority  to  do. 
The  statute  makes  no  distinction  between  for- 
eign and  domestic  corporations,  and  it  Is  wefl 
settled  that  a  foreign  corporation  cannot  com- 
plain that  It  Is  subject  to  the  same  law  ap- 
lilicnble  to  and  governing  domestic  corpora- 
tlous.  The  extent  of  the  tax  Imposed  Is  en- 
tirely within  the  dlscretton  of  the  taxing 
power.  Tbe  following  authorities  seem  to  be 
conclusive  on  the  above  propositions:  Phoe- 
nix Carpet  Co.  v.  State.  118  Ala.  43,  22  South. 
C27,  72  Am.  St  Rep.  143;  Horn  SUver  Mln. 
Co.  V.  People,  143  U.  S.  306,  12  Sup.  Ct  403. 
36  L.  Ed.  161;  Home  Ins.  Co.  v.  State  of 
New  York,  134  U.  S.  504,  10  Sup.  Ot  503,  33 
L.  Ed.  1025.  On  the  unpaid  license  tex,  is- . 
terest  was  recoverable.   Code,  |  4008. 

The  court,  In  rendering  Judgment,  allowed 
the  defendant  credit  for  the  |75  paid  by  the 
defendant  for  each  of  the  years  1900  and 
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1901.  The  facts,  tberefore,  do  not  aoataln 
the  aaalgnmoit  of  error  u  to  a  teJlnre  to  giro 
this  credit. 

We  find  no  error  in  the  record,  and  the 
Jndpnent  must  be  afflrmed.  Affirmed. 


JAMES  T.  STATB. 
^SiQmu  Gonrt  of  Alabama.   Jnn«  B,  1002.) 
HAitBua-^VLAcaa  vhbbb  PBouiBrnBD-Bvx- 

DXNCB-ADMIBSIBILrrT. 

L  Where,  la  a  prosecation  for  gaming,  a 
sUte's  witness  testified  that  defendant  played 
dice  on  a  certain  dar,  and  that  a  certain  ouier 
person  was  present  ui  each  gam^  which  lasted 
ali  the  daj,  tt  was  error  to  refuse  to  allow  the 
cmploTer  of  each  other  person,  in  testifying  for 
defendant,  to  state  whether  such  person  was 
CTcr  aberat  from  his  work  during  the  month  In 
which  the  game  occurred. 

2.  EMdence  by  the  state  that  a  third  party, 
said  to  have  been  in  a  game  of  dice,  for  par- 
ticipating in  which  defendant  was  being  prose- 
cnted,  was  snmmoned  as  a  witness,  but  was 
absent  from  the  coan^,  was  IrreleTant. 

3.  The  back  yard  of  a  boose  where  iotoxicat- 
fng  lioDor  Is  sold,  and  entrance  to  which  Is 
throogb  the  back  door  of  the  house,  is  within 
the  prohibition  of  ftaming  contained  in  Oode,  §S 
4792,  4797.  prohibiting  gamlDg  '"a^*  etoees 
where  Uqoor  is  retailed. 

Appral  from  city  court  of  Montgomery; 
Wm.  H.  niomaa,  Jndge. 

Frank  James  was  eonTlcted  of  gaming,  and 
appeals.  Reversed. 

The  appellant,  Frank  James,  was  tried  and 
convicted  under  an  indictment  which  charged 
under  two  counts  that  he  bet  at  a  game  play- 
ed with  cards  or  dice,  or  some  device  or  sub- 
stitute for  cards  or  dice,  at  a  tavern.  Inn,  or 
storehouse  for  retailing  spirituous  liquors,  or 
storehonse  or  place  where  spirituous  liquors 
were  at  the  time  sold,  etc.,  and  that  he  play- 
ed at  a  game  of  cards  or  dice  at  a  storehouse 
where  spirituous  liquors  were  sold  or  given 
away,  etc.  The  testimony  of  the  witness 
Lee,  introduced  by  the  state,  Is  sufficiently 
shown  in  the  opinion.  Upon  this  witness  tes- 
tifying on  cross-examination  that  be  was  a 
witness  In  several  gaming  cases,  he  was  ask- 
«d  by  the  solicitor  on  his  redirect  examina- 
tion the  following  question:  "Were  you  sub- 
poenaed, or  did  yon  go  before  the  grand  Jury 
voluntarily?"  The  defendant  objected  to  this 
question,  because  It  called  for  wholly  illegal 
and  Irrelevant  evidence.  The  court  overruled 
the  objection,  and  the  defendant  duly  ex- 
cepted. The  witness  testified  that  he  did  not 
go  before  the  grand  Jury  voluntarily,  but 
was  subpoenaed.  The  defendant  moved  the 
court  to  adnde  this  answer  from  the  Jury 
upon  the  same  ground,  and  duly  excepted  to 
the  court's  overruling  bis  objection.  Anoth- 
er witness  for  the  state  testified  to  the  de- 
foidant  having  played  and  bet  at  a  game 
played  with  dice  In  the  back  yard  referred 
to  In  Lee's  testimony,  and  stated  that  among 
ethers  who  were  present  was  one  Ed  Oet- 
ttngs;  that  Gettlngs  had  been  summoned  as  a 


state's  witness,  but  was  absent  at  that  time. 
The  solicitor  for  the  state  asked  the  witness 
the  following  question:  "Do  you  know  where 
Ed  Gettlngs  Is  now?'  The  defendant  object* 
ed  to  this  question  on  the  ground  that  It  call- 
ed for  Illegal,  Irrelevant,  and  Incompetent  evi- 
dence, and  duly  excepted  to  the  court's  over- 
nillng  bis  objection.  In  answer  to  another 
question  against  the  objection  and  exception 
of  the  defeudant  the  said  witness  answered 
that  Gettlngs  was  not  In  the  county  at  that 
time.  The  defendant,  as  a  witness  In  his 
own  behalf,  testified  that  be  did  not  bet  or 
play  at  a  game  played  with  dice  at  the  place 
designated  by  the  state's  witness.  The  de- 
fendant also  Introduced  witnesses  who  testi- 
fied that  the  character  of  the  state's  witnesses 
was  bad,  and  that  they  would  not  believe 
them  on  oath.  The  other  facts  of  the  case 
are  sufficiently  stated  in  the  opinion.  The 
court,  at  the  request  of  the  state,  gave  to  the 
Jury  the  following  written  charge:  "The 
back  yard  of  a  bouse  where  spirituous,  vi- 
nous, or  malt  liquors  are  sold  and  Ingress  and 
egnaa  to  and  from  which  are  through  the 
back  door  of  the  house,  comes  within  the  pro- 
hibition of  the  statute  against  gaming."  The 
defendant  duly  excepted  to  the  giving  of  this 
chaise,  and  also  excepted  to  the  court's  re- 
fusal to  give  the  following  charge  requested 
by  him:  "If  the  Jury  believe  the  evidence, 
Ihey  must  find  the  defeudant  not  guilty." 
Chas.  O.  Brown,  Atty.  Gen.,  for  the  State. 

8HARPE,  J.  In  behalf  of  the  state  one 
Lee  testified  to  the  effect  that  In  May,  1001. 
defendant  played  and  bet  at  dice  in  an  Inclos- 
ed back  yard,  to  which  the  only  opening  was 
through  the  back  door  of  a  store  where  spirit- 
uous liquors  were  sold;  that  this  game  began 
in  the  morning,  and  continued  until  late  In 
the  day;  and  that  among  others  who  were 
in  the  game  was  Dick  Laws.  In  defendant's 
behalf  Bray  testified  that  Laws  worked  with 
him  during  the  month  of  May,  1901,  and  de- 
fendant then  asked  blm,  "Did  Dick  Laws 
ever  get  off  from  bis  work  during  the  month 
of  May,  1901?"  An  objection  made  by  the 
solicitor  to  this  question  was  sustained.  In 
this  ruling  there  was  error,  for  which  the 
Judgment  must  be  reversed.  An  affirmative 
answer  to  the  question  would  have  contra- 
dicted Lee  as  to  Laws'  participation  In  the 
game,  and  would  have  been  relevant,  as  go- 
ing to  the  credibility  of  Lee's  testimony  as  a 
whole.  The  evidence  Introduced  by  the  state 
to  the  effect  that  Gettlngs,  who  was  said  to 
have  been  in  the  game,  was  not  in  the  county 
when  the  case  was  tried,  was  irrelevant. 
OroBs-examloatlon  of  Lee  having  been  direct- 
ed to  showing  he  had  been  officious  In  the 
prosecution  of  gaming  cases,  It  was  proper  to 
permit  the  state  to  prove  he  attended  the 
grand  Jury  In  obedience  to  a  subpoena,  and 
not  of  his  own  volition.  In  application  to  the 
evidence  of  this  case,  the  charge  given  for 
the  state  was  not  erroneous,  the  yard  being 
at  the  retailing  liquor  store,  within  the  mean- 
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log  of  sections  4782  ftnd  4TB7'af  tbe  Code. 
The  cbarge  requested  b7  defendant  wai  prop- 
erly rdfosed. 
Reversed  and  remanded. 


ao7 1^.) 

GUILLBBERT  v.  GRKNIBE.   (No.  14,213.) 

(Supreme  Court  of  Louiriana.    April  14,  1902.) 

ICABRUGB  OP  MINOR— EMANCIPATION— CON- 
SENT OP  TUTRIX— AOCOUNTINQ. 

1.  The  minor's  marriaxe  without  the  conaent 
of  her  tatriz,  although  In  emy  respect  letcal, 
did  not  have  tbe  effect  of  emaucipating  ner 
from  the  disabilities  ot  minority.  The  mother's 
kindness  to  her  daughter  and  her  son-in-law 
aftei  the  marriage,  which  has  no  appearance 
of  ai^  intmtlon  to  condone  the  fact  that  her 
conaent  had  not  been  sought  or  obtained,  does 
not  have  the  effect  of  supplying  the  want  of 
consent  of  the  mother  and  tutrix. 

2.  Jurispmdence  oC  this  state  and  of  other 
states  of  this  country  as  well  as  foreign  has 
always  attached  importance  to  ^e  'consent 
which  minors  should  obtain  before  thrir  mar- 
riage. 

S.  The  court  deals  only  with  the  question 
growing  out  of  the  failure  of  the  minor  to  ob- 
tain tbe  tutrix's  consent  before  marriage.  Oth- 
er IsBuee  are  not  brousht  before  the  court  by 
tiie  record  ao  a«  to  justify  it  to  pass  upon  them. 

4.  The  minor  had  not  been  emancipated,  and 
conld  not  compel  an  aceonntlng  as  asked  by 
her. 

.   Nicholls,'  C.  J.,  dissentinff. 
(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
of  Avoyelles;  G.  H.  Couvlllon,  Judge. 

Action  by  Mrs.  Adele  C.  Gulllebert  against 
Mrs.  Maiie  J.  Ormier.  Judgment  tor  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

Adolph  Vallery  Ooco,  for  Itppellant  A.  J. 
Lafargne.  H.  a  Edwards,  and  WlUlam  Hall, 
tor  appellee. 

BREAUX,  J.  Plaintiff,  a  minor,  averring 
that  slie  Is  emancipated  by  marriage,  sued 
her  mother  and  tutrix  for  an  account  of  ti>- 
torship.  Plaintiff  vras  one  of  the  pupils  of  a 
female  college  at  West  Point,  Miss.,  and  at 
the  closing  exercises  of  the  session  In  May, 
1001,  plaintiff  says  that  she  Informed  her 
mother,— her  mother  being  with  her,— that  she" 
and  Dr.  Barbin  were  engaged  to  be  married, 
and  that  her  Intention  was  to  marry  during 
tbe  pummer  following.  A  few  months  after- 
wai^d  they  (plaintiff  and  Dr.  Barbin)  went  to 
Port  Gibson,  where  they  were  married  with- 
out her  mother's  consent  We  gather  from 
tbe  testimony  that  the  only  objection  of  the 
mother  to  the  marriage  was  that  her  daugh- 
ter was  too  young.  Plaintiff  returned  the  day 
after  her  marriage,  and  was  shortly  after  met 
by  her  mother,  who  treated  her  daughter 
kindly,  and  showed  no  11!  feeling  to  her  eon-in- 
law.  Plaintiff's  contention  is  that  she  is 
emancipated  by  hec  marriage,  and,  further, 
that  her  mother  has  condoned  her  asserted 
disobedlrace  In  marrying  without  her  consent, 
and  that,  besides,  her  mother  has  lost  the  right 
ot  tntorsblp  by  contracting  a  second  mar- 
riage In  188Gk  bar  reason  ot  tbe  tact  tbat  her 


second  husband,  the  stepfather  ot  plaintiff, 
did  not  comply  with  the  provisions  of  artide- 
265  of  tbe  Civil  Code  hi  so  far  as  tbat  artide 
requlpes  the  Inscription  of  the  minor's  mort- 
gage. To  this  action,  defendant  presented  ao 
exception  of  no  cause  of  action.  In  which  she 
alleged  that  plaintiff  had  eloped  with  Dr. 
Barbin,  and  was  married,  as  before  stated; 
that,  plaintiff  being  a  minor  under  the  age  of 
18,  her  marriage  without  the  consent  of  her 
tutrix  did  not  have  the  effect  of  emancipat- 
ing her,  nor  of  releasing  her  from  any  of  the 
disabilities  which  attend  minority.  Tbe  evi- 
dence substantially  proves  the  foregoing  state- 
ment of  facts.  The  Judge  of  the  district  court 
sustained  the  exception,  and  dismissed  tbe 
plaintiff's  action.  Defendant  filed  an  answer 
to  the  appeal,  and  asks  tbat  damages  be  al- 
lowed her  against  the  plaintiff  for  having 
uselessly  amtealed  iqion  grounds  tliat  are 
frivolous. 

The  question  la  whether  by  marriage  sol- 
emnized in  another  state,  without  the  con- 
sent of  tbe  tutrix,  plaUitlff  has  ail  the  rights 
to  which  an  emancipated  minor  Is  entitled. 
While  tbe  marriage  Is  entirely  good  and  valid, 
a  negative  answer  none  the  less  suggests  it- 
self as  relates  to  emancipation.  By  the  clear 
and  concise  provisions  of  the  text  of  the  law 
tbe  minor  does  not,  by  the  marriage  without 
consent  of  her  tutrix,  acquire  the  right  of 
compelling  h«r  to  account  before  majority 
for  the  property  in  ber  possession  for  the 
minor.  In  an  early  case,  a  minor  aged  19, 
having  failed  to  obtain  a  decree  of  emancipa- 
tion from  the  court,  sought  to  be  relieved 
from  tbe  disability  attending  minority  by 
going  to  Mobile,  and  there  marrying,  without 
tbe  linowledge  or  consent  of  hla  tutor.  TJpoii 
bis  return  to  this  state  be  sued  bis  tutor  for 
hla  property.  He  was  met  by  tbe  answer 
that  his  marriage,  under  the  circumstances 
just  mentioned,  did  not  emancipate  him,  and 
that  he  would  have  no  right  to  an  aceomitlng 
by  tbe  tutor  until  bis  majority.  The  district 
court  gave  him  Judgment.  On  appeal  it  was 
reversed,  and  this  court  held  that  bis  mar- 
riage In  violation  of  law  did  not  have  the 
effect  of  emancipating  him.  Malllefer  v.  Sail- 
lot,  4  La.  Ann.  375.  Another  minor,  who  bad 
lost  both  father  and  mother,  repaired  to  an- 
other state  with  the  one  to  whom  she  was 
afterward  married,  and  they  were  married. 
On  their  return  to  Louisiana  they  sought  by 
suit  to  get  property  held  Jotatly  with  her 
coheirs.  The  court  affirmed  tbe  decision  cit- 
ed supra,  and  said:  "TVe  are  satisfied  -with 
the  decision  bi  the  case  of  MalHefer  v.  Sail- 
lot,  and,  as  the  marriage  in  Mississippi  did 
not  have  tbe  effect  of  emancipating  the  minor, 
it  is  clear  tbat  she  was  not  authorised  to 
bring  this  suit"  and  they  dismissed  her  suit 
Baliin  V.  Le  Blanc,  12  La.  Ann.  367.  The 
question  afterward  came  up  incidentally  In 
another  decision  In  which  this  court  avaDed 
itself  of  the  opportunity  to  say  that  tbe  minor, 
although  legally  married,  was  not  duly  eman- 
cipated, tor  tbe  reason  that  tin  marrlafs  bad 
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been  contracted  bt  another  state,  wlthont 
tlie  tutor's  consent,  and  In  evasion  of  the 
state  laws.  Clemei^t  t.  Wafer,  12  La.  Ann. 
G02.  It  Is  not  the  Intention  to  discriminate 
against  marriages  solemnized  tn  other  states. 
If  It  had  been  solemnized  in  this  state,  the 
disability,  as  rdates  to  emancipation,  wonld 
have  been  the  same.  No  greater  effect  can 
be  given  to  the  marrlitges  certified  to  by  au- 
thorities tn  another  state.  In  nearly  all  the 
states  ot  the  Union  the  law  reqnlres  the  con- 
sent of  the  parents  or  other  legal  representa- 
tive before  the  license  Is  Issued.  19  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  p.  1191.  To  sustatai 
the  defense  of  emancipation  by  marriage  not 
preceded  by  consent  would  hold  out  encour- 
agement to  minors  Indifferent  to  parental 
Influence  and  control  to  go  counter  to  their 
proper  authority.  It  would  offer  Inducements 
to  yo'itbs  to  enter  Into  Improvident  and  111- 
advlseJ  marriages  which  maturer  years  would 
cause  them  to  regret  or  deplore.  In  foreign 
jurisdictions,  under  the  dvn  law,  the  restraint 
la  even  greater.  **Tbere  are  decisive  reasons 
In  the  Interest  of  the  children  opposed  to  their 
contracting  marriage  without  the  consent  of 
their  parents.  While  they  are  minors,  the 
law  should  have  forbidden  tiielr  marriages, 
as  they  are  Incapable  of  performing  ordinary 
acts;  They  are  wlthoift  authority  to  dispose 
of  the  least  portion  of  their  property;  how 
can  they  properly  see  to  their  liberty,  to  their 
future?  If  the  law  permits  the  marriage  of 
minors,  It  can  only  he  In  the  Interest  of  mo- 
rality; bnt  while  the  law  may  declare  that 
marriage  may  be  contracted  at  the  age  of 
fifteen  or  eighteen  years,  It  is  none  the  lesb 
true  that  children  of  that  age  are  Incapable  of 
understandhig  the  gravity  of  the  engagements 
they  contract.  It  has,  however,  become  neces- 
sary to  find  something  toward  avoiding  the 
incapacity.  This  Is  the  purpose  of  the  'con- 
sent" they  are  ordered  to  obtain  from  thdr 
parents  untit  they  have  reached  the  age  of 
majority."  The  foregoing  is  translated  from 
2  Laurent,  p.  418.  We  have  dealt  exclusively 
with  the  sabject  of  consent  which  should  pre- 
cede the  marriage  hi  order  that  the  marriage 
may  emancipate  the  minor.  We  have  naught 
to  do  with  qaestlons  that  might  arise  if  there 
was  danger  that  the  minor's  property  wHI  be 
squandered  by  those  upon  whom  it  devolvra 
to  take  care  of  It  and  deliver  it  to  their  ward. 
That  question  is  not  before  us.  Nor  Is  the  ob- 
ligation of  the  tntor  to  apply  the  Income,  and, 
so  far  as  Is  necessary,  the  capital,  under  legal 
restrictions,  to  the  maintenance  of  his  ward 
before  ua  for  consideration,  A  duty  then  arises 
r^rdlug  which  there  Is  no  necessity  of  ex 
pressing  an  opinion  at  this  time.  In  the  con- 
dition of  the  record  as  made  up,  we  do  not 
consider  that  the  Issue  regarding  the  asserted 
failure  of  the  eo-tntor  to  qualify  Is  before  us 
for  decision.  We  do  not  think  that  defend- 
snt  has  given  her  approval  to  the  marriage  tu 
the  extent  that  It  must  now  be  held  that  the 
minor  Is  nnancipated.   On  tlie  return  of  the 


dauf^ter,  the  mother,  we  t&ke  It,  acted  as  tf 
not  recalling  that  there  had  been  any  troubW 
or  any  failure  on  the  part  of  the  daughter  to 
obtain  her  consent.  There  was  no  sensational 
scene.  We  understand  tbxt  the  daughter  was 
kindly  received,  and  the  son-in-law  properly 
treated.  This  Is  to  the  credit  of  all  parties, 
bat  it  does  not  supply  the  lack  of  consent 
which  should  have  been  obtained  prior  to  the 
marriage  as  a  condition  of  emancipation. 
Moreover,  the  Inference  is  that  the  defendant 
did  not  intend  to  ratify.  "In  cases  of  douht 
In  matter  of  radflcatlon  the  one  to  whom  the 
act  Is  opposed  must  have  the  benefit  of  It" 
Succession  of  Easum,  49  La.  Ann.  1348.  22 
South.  364. 

We  have  noted  In  our  statement  of  the 
pleadings  that  defendant  seeks  damages  for 
a  frivolous  appeaL  This  appeal  presents 
none  of  the  features  which  would  warrant 
damages. 

For  reasons  assigned,  the  law  and  the  evi- 
dence being  with  the  defendant,  the  Judgment 
In  her  favor  li  affirmed. 

NICHOLLS,  C.  J.  (dissenting).  The  dis- 
trict judge,  though  sustaining  defendant's  ex- 
ception, did  so  only  in  obedience  to  the  rule 
stare  decisis.  In  his  reasons  for  judgment  be 
says:  "1  am  controlled  by  the  Interpretation 
of  the  supreme  court  It  has  twice  decided 
that  the  marriage  of  a  minor  without  the  con- 
sent of  his  parents  or  tutor  did  not  emanci- 
pate. I  Shan  have  to  sustain  the  exception, 
and  dismiss  plaintiff's  action."  The  decisions 
of  this  court  which  the  district  judge  refers 
to  are  those  of  Malllefer  v.  Salliot  4  La.  Ann. 
875.  and  Babin  t.  Le  Blanc,  12  La.  Ann.  367. 
The  first  case  mentioned  was  that  of  a  minor 
over  19  years  of  age,  who  applied  to  the  court 
to  be  dispensed  with  the  age  required  by  law 
for  attaining  majority  under  the  act  of  1S28. 
A  family  meeting,  convoked  to  take  his  ap- 
plication Into  consideration,  advised  the  judge 
to  grant  It  but  the  tutor  opposed  tt.  and,  after 
hearing  wldence,  the  judge  rejected  the  ap- 
plication, stating  that  the  testimony  showed 
that  applicant  was  unable  to  manage  bis  own 
affairs,  and  that  he  was  nnwining  to  work. 
After  the  rendition  of  this  judgment  the 
plaintiff  wait  to  the  city  of  Mobile,  and  there 
married,  without  the  knowledge  or  consent 
of  the  tutor.  He  Immediately  returned,  and 
Instituted  an  action.  In  which  he  called  upon 
the  tutor  to  accomrt,  and  pay  over  to  him  the 
fimds  which  he  held  as  tutor,  on  the  ground 
that  he  had  been  emancipated  by  marriage. 
Two  defenses  were  set  up.  The  first  was 
that  having  married  without  the  consent  of 
the  tutor,  he  had  no  right  to  call  for  an  ac- 
count until  be  had  reached  the  age  of  ma- 
jority; the  second  that  the  judgment  which 
refused  the  application  to  emancipate  on  the 
grotmd  that  the  applicant  was  unable  to  man- 
age his  own  affairs  bad  not  been  appealed 
from,  and  was  res  judicata.  The  district 
court  ordered  the  tutor  to  account  and  b» 
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a^eftled.  The  snpnine  court  reversed  the 
Jodgnwnt,  and  dfinnlased  tbe  Bolt  In  bo  do- 
ing It  nid  tlut  the  disposition  at  the  Code 
which  ivoTlded  that  mlaon  are  emancipated 
by  manlage  means  tbe  maxrlage  which  the 
law  anthorlns,  not  those  wblch  are  made  In 
fraud  Qt  Its  prorlslons.  The  plalntHTs  mar-' 
riage  In  the  state  of  Alabama  can  no  more 
affect  tbe  Judgment  rejecting  his  application 
for  emancipation  than  any  other  form  of 
emancipation  obtained  In  that  state  would  af- 
fect It  Thtongh  motives  of  public  policy 
the  law  does  not  pronounce  tbe  nullity  of 
marriages  tbus  contracted,  but  it  Is  equally 
against  public  policy  tiiat  tbey  should  be  held 
to  confer  upon  the  parties  all  tbe  rights  which 
result  from  the  marrtagea  l^ally  authorised. 
The  facts  In  Babln  t.  Le  Blanc*  12  La.  Ann. 
367,  were  that,  pending  an  application  for 
tutonta^  to  tbe  idataitlfl,  who  had  lost  both 
her  father  and  her  mother,  she  wwt  with 
Lafayette  Caldwell  to  Mississippi,  and  tbey 
were  there  married.  On  their  return  to  Lou- 
isiana, she,  Joined  and  assisted  by  her  bus- 
band,  tnonght  a  suit  for  a  partition  ot  tbe 
proper^  held  in  common  with  htx  coheirs. 
The  defendant  excepted  to  plaintiffs  right  to 
Institute  tbe  action.  The  exce^m  was  orov 
ruled,  but  on  appeal  the  exception  was  sus- 
tained* and  tbe  suit  dismissed.  Tbe  court 
said:  "It  is  evident  that  the  psrtles  w^e 
married  in  Natcbec  in  order  to  evade  laws 
which  required  the  consent  of  a  tutor  to  the 
minor.  In  the  ease  of  Malll^er  v.  Salllot  It 
was  held.  In  substance,  that  emancipation  Is  a 
consequence  of  tbe  marriage  which  the  law 
authorises,  and  not  ot  that  made  in  fraud  of 
our  laws;  that  the  courts  ct  another  state 
cannot  emancipate  mfaiors  whose  domicile  Is 
In  Louisiana;  and  that  a  marriage  there  In 
opposition  to  our  laws  csnnot  produce  any 
greater  effect  towards  the  emancipation  of 
the  minor.  We  are  satined  with  the  de- 
cision in  tbB  case  of  MalUefer  v.  Salllott  and, 
as  tbe  marriage  In  Iflsslsslppl  did  not  have 
tbe  effect  of  emancipating  the  minor,  It  1b 
clear  she  was  not  authorized  to  bring  this 
suit"  The  case  of  Clement  v.  Wafer,  12  La. 
Ann.  602,  was  one  brought  by  plaintiff,  who 
had  married  In  Arkansas  a  young  girl  under 
17  years  of  age,  against  the  consent  of  the 
defendant  who  was  her  tutor  In  Louisiana, 
tor  damages  In  having,  as  he  aOeged*  abduct- 
ed her  by  fraud.  Tbe  defoidant  defended 
upon  the  ground  tiiat  at  the  thne  ot  tbe  mar- 
riage he  was  the  tutw  ot  the  young  girl, 
who  was  under  bis  pononal  care  and  pro- 
tection; that  by  false  representatlDns  and  de- 
vices plaintiff  had  clandestinely  procured  her 
to  go  with  him  to  Arkansas,  against  his  con- 
sent and  without  his  knowledge,  where,  In 
fraud  and  evasion  of  the  laws  of  LoulBiana, 
he  endeavored  to  contract  marriage  with  her, 
end  Immediately  returned  to  Louisiana;  that 
she  was  Induced  to  live  with  him  a  short  time 
under  the  impression  that  the  attempted  mar- 
riage was  valid,  when  In  fact  it  was  not  so. 
He  prayed  tor  lejection  tor  plalntiflTs  de- 


mand, and  also,  should  tha  pretended  mar- 
riage be  established,  it  be  de<Teed  null  and 
void  ab  Initio.  Tbe  case  was  tried  1^  a  Jnry, 
which  brought  In  a  verdict  for  defendant  and 
plataitlff  Appealed.  Tbe  Judgment  bdow  was 
aOlrmed.  In  the  course  of  Jta  <q^nlon  tbe 
court  Incidentally  said  that  defendant  was 
not  autborlsed  to  demand  a  dlssolutkm  ot  the 
manrlage»  but  the  matters  set  up  bad  an  im- 
portant bearing  upon  the  merits  oC  ttie  case^ 
it  tb^  were  not  a  complete  Jnstiflcatlon  to 
a  portion  of  plalntUfs  action;  that  as  a  max- 
rlage  ot  a  minor  domiciled  hi  Louialana  con- 
tracted in  another  state  in  fraud  ot  our  laws 
does  not  emancipate  such  mtaior  <MaIllefer  r. 
Saillot  4  La.  Ann.  870;  Babln  v.  Le  Blanc,  12 
La.  Ann.  867).  the  tutor  of  such  minor  cannot 
be  held  responsible  for  affording  shdto:  and 
protection  to  Ids  mud.  and  even  counseling 
her  in  her  difficulties.  The  person  who,  with- 
out the  consent  of  the  tutor,  posuadea  a 
minor  to  dope  with  him  and  marry  him  In 
fraud  of  our  lam,  acquhres  no  right  mec  her 
person  and  to  her  society  exc^t  so  far  as 
voluntarily  ylcMed  to  him.  In  Boyd  v.  Tran- 
ton,  14  l4.  Ann.  691,  this  question  was  sub- 
mitted to  tbe  court  in  a  different  phase,  aud 
from  a  different  standpoint.  Beuben  Tran- 
ton.  a  minor,  ran  away  and  contracted  mar- 
riage without  the  consent  ot  his  tutw.  While 
married,  but  under  21  years  of  age,  he  exe- 
cuted a  promissory  note  for  9S00.  His  annual 
revenues  were  between  $3,000  and  $4,000. 
Tranton  died,  and  suit  was  brought  upon  the 
note  against  his  succession.  The  administra- 
tor pleaded  mhiorlty;  that  the  right  given 
to  him  by  article  371  of  the  GlvU  Code  by 
reason  of  emancipation  of  contracting  debts 
tm  sn  amount  not  exceeding  the  amount  of 
one  year  of  his  revenue  did  not  vest  in  him 
because  of  tbe  circumstances  under  which  be 
was  married.  Tbe  authorities  hereinbefore 
recited  were  relied  upon  to  support  this  posi- 
tion, but  the  court  said:  "The  auUwrltles 
cited  do  not  go  to  the  extent  contended  for, 
nor  do  we  perceive  any  reason  why  they 
should.  Besides,  the  evidence  does  not  show 
affirmatively  that  tbe  marriage  was  without 
the  consent  or  against  the  will  of  his  tutor, 
hut  is  left  to  Inference  firom  the  act  of  run- 
nlDg  away,  which  may  or  may  not  be  correct, 
as  opposition  on  the  part  of  the  wife's  tamQy 
may  have  bem  the  cause  ot  it  as  well  as  op- 
position on  the  part  of  tbe  tutor.'*  Our  atten- 
tion is  called  by  the  defendant  to  Succession 
of  Colwell.  34  La.  Ann.  2T2,  hi  which  Chief 
Justice  Bcrmudez.  though  dealing  with  an- 
other subject,  reftrs  to  the  decisions  In  Mait- 
lefer  and  that  of  Babln  and  tbe  principles 
there  announced,  as  follows:  "The  doctrine 
is  wholesome.  Had  it  Ctbe  law]  not  been 
declared  and  applied  as  it  vras,  the  conse- 
quence would  have  been  an  encouragement  to 
lll-lncUned  and  unbridled  minora  to  disregard 
the  will  of  those  in  charge  of  them.  It  would 
have  proved  an  authority  to  them  to  over- 
ride and  evade  the  law,  and  by  so  doli^  to 
reap  Indirectly  advantages  which  they  could 
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not  nap  dtrecUy."  Aro^Uant^s  counsel  cite 
the  chief  Justice  aa  r^udlatlng  In  tbe  same 
opinion  "a  doctrine  which,  while  reovnlsdng 
the  Talldltr  of  marrlaget,  would  deny  to  them 
an  and  any  effect,"  saying  that  **ttals  would 
be  subTOBlre  of  the  teaching  that  the  law  £a- 
Tored  marriage,  and  such  a  doctrine  should 
be  repelled."  The  following  statutes  and  ar- 
ticles have  a  bearing  upon  the  matter  at  Is- 
sue: Article  87,  Civ.  Code:  "Tbe  minor  ot 
either  sex  who  has  reached  the  comp^ent 
age  to  marry  must  have  received  the  consent 
of  Mb  father  and  mother  or  of  tiie  survivor 
of  them,  and  If  they  are  both  dead  the  con- 
sent ot  his  tutor.  He  must  furnish  proof 
of  this  consent  to  ftn  officer  to  whom  he  ap> 
piles  for  permission  to  many."  Artlde  112, 
Id.:  "Tbe  marriage  of  minors  contracted 
without  tbe  consent  of  the  father  and  mother 
cannot  for  that  cause  be  annulled  If  It  Is  oth- 
erwise contracted  with  tbe  formalities  pre- 
sorlbed  by  law,  but  such  want  of  consent 
ihaU  be  a  good  canse  for  the  father  and 
motba  to  disinherit  their  children  thus  mar- 
ried If  Ihey  think  proper."  Article  1621,  Id.: 
"The  Jnst  caosea  for  which  parents  may  dis- 
inherit their  clilidien  are  ten  in  number. 
*  *  *  No.  10.  If  the  son  or  daughter  mar^ 
rlea  without  the  consent  of  his  or  her  par- 
oits."  Article  246,  Id.:  "The  mjnor  not 
emancipated  Is  placed  under  the  autliorlty  ot 
a  tutor  after  the  disstdutlon  of  the  marriage 
of  his  ather  and  mothtt."  Section  23^  Rev. 
St:  "There  shall  be  hereafter  no  cnratw  ad 
bona  or  curator  ad  litem  appointed  In  any 
caB&  Tbe  persons  and  estates  of  minora 
shaD  in  aB  cases  be  placed  under  the  power 
of  tutors  and  under  tutors  and  their  powers, 
duties  and  responsibilities  ss  well  as  th^  11a- 
hlll^  to  be  removed  from  (rfBce  shall  continue 
nntll  the  minors  attain  the  age  of  msjorlty 
or  otherwise  emsndpatod."  Article  879,  Ctv. 
Code:  *Tbe  mtaior  whether  male  «■  female 
Is  emandpated  of  right  of  marriage."  Article 
357,  Id.:  'The  tutor  Is  bound  to  give  an  ac- 
count of  his  administration  at  the  expiratlcm 
of  the  tntcvship  and  whenever  he  is  ord«ed 
to  do  so  by  the  Judge."  Article  3S6.  Id.: 
"The  tutor  is  bound  to  raider  an  annual  ae* 
count  of  his  administration  reckoning  from 
the  day  of  his  appcdntment  The  account 
shall  be  rendo^  contradictorily  with  the  un- 
der tutor."  Artlde  110:  "The  husband  and 
wife  owe  to  each  other  mntnally  fidelity,  sup- 
port and  asslstanoe."  Artlde  120:  "The  wife 
Is  bound  to  live  vrith  her  hmband  and  to  fbl- 
low  him  wherever  he  chooses  to  reride,  the 
busband  Is  obliged  to  receive  her  and  to  fnr- 
nldi  her  witii  whatever  Is  required  for  the 
convenience  of  life  la  proportion  to  his  means 
and  condition."  Artide  121:  "The  wife  can 
not  appear  hi  court  without  the  authority 
of  her  husband."  Article  lOG,  Code  Prac.: 
"A  married  woman  whether  she  be  of  age 
or  a  minor  can  not  appear  In  court  without 
tiie  aothority  of  her  husband."  Article  107, 
td.:  "Hnsbanda  have  under  thdr  control  tbe 
personal  and  possessory  action  to  whldi  their 
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wires  are  entitled."  Article  881,  Civ.  Code 
(riew  article):  "Tbe  minor  emancipated  by 
marriage  may  demand  an  account  from  his 
tutor  and  a  settiement  of  tiie  tutorship.  The 
tutor  is  bound  to  pay  him  the  balance  ascer- 
tained to  be  due  and  to  ddlver  the  proper- 
ty in  his  hands  belonging  to  such  minor." 
There  was  to  tbe  Code  prior  to  tbe  placing 
therein  of  this  last  artide  (and  which  article 
Is  stm  retataied  therdn)  artide  870.  which  la 
as  follows:  "Art  870.  The  minor  who  is 
emandpated  has  the  full  administration  of 
his  estate  and  may  pass  all  acts  which  are 
confined  to  sudi  sdmlnlstratton,  grant  leaves, 
recdve  his  revraues  and  moneys  which  may 
be  due  to  him  and  give  receipts  for  the 
sam&" 

Tbe  evldoice  establishes  b^nd  controver- 
sy that  Miss  Adds  C.  GulUebert,  the  plaintiff 
herdn,  bebig  Xbea  a  minor,  left  her  mother'a 
house  In  the  parish  of  Avoyellea  wltbont  ber 
knowledge  and  consent  and,  accompanied  by 
her  present  husband,  A.  Tlllou  Barbin,  went 
Into  the  state  of  Mississippi,  where,  without 
the  knowledge  and  eonsmt  of  her  mother,  she 
married  blm.  That  the  married  couple  re- 
turned immediate  to  Looidana,  whore  It 
was  then  and  still  Is  thebr  Intention  to  reside. 
The  daughter  <a  witness)  testlfled  that  on  her 
return  to  HarksvHle,  on  meeting  her  mother 
the  latter  kissed  her,  and  tdd  her  she  for- 
gave her,  as  she  loved  her,  reproached  ber 
toe  bavlng  done  aa  she  did,  as  she,  the  mother, 
would  have  given  hes  consent  bad  she  been 
asked  to  do  so;  that  both  the  daughter  and 
her  husband  have  visited  the  mother  since, 
and  no  absolute  estrangement  between  the 
parties  has  resulted  from  the  marriage.  The 
young  lady's  conduct  was  occasioned  by  the 
finct  that  die  had  been  led  to  believe  from 
conversations  with  her  mothor  that  the  lattor, 
had  die  been  asked  to  gtn  her  consent  would 
have  objected  to  her  marriage  on  the  ground 
that  she  was  then  too  young  to  marry.  The 
evidence  further  shows  tiiat  tiie  mother  caus- 
ed an  account  ot  her  administration  to  be 
pr^ared  by  an  attorney,  which  she  placed  In 
the  hands  of  tbe  plaint^  and  ha  husband, 
and  which  Husy  themsdves  placed  Ui  the 
hands  of  counsel.  The  account  was  not  a 
satisfactory  one,  and  it  was  returned.  It  was 
never  acted  upon  nor  filed.  The  present  ac- 
tion was  tiien  brought  There  can  be  uo 
doubt  that  dtisens  of  Ijouldana  eannot  by 
passing  over  inVo  Mississippi,  and  doing  there 
an  act  which  they  were  without  authorisstion 
to  do  under  the  laws  of  this  state,  acqnbre 
rights  In  Louisiana  which  they  would  not 
have  had  had  the  act  hem  done  In  Louisiana. 
Tbe  courts  would  accord  no  such  results  to 
acts  done  to  evadon  of  ai^  frand  of  our  laws. 
A  Louisiana  minor  not  In  position  to  claim 
emancipation  hj  Judldd  proceedings  hae 
codd  not  by  leaving  the  state,  and  havtaig  re- 
course to  a  Mlssisslpp]  court,  be  onanctpated. 
and  on  bis  return  successfully  dalm  the  ben- 
efit of  the  Judgment.  The  MlssiBdppl  court 
would  have  been  without  jurisdiction  tn  the 
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premises.  And  m,  If  by  tk«  MlsalBsIppI  law 
a  marriage  than  of  minora  would  carry  wltta 
It  and  vest  In  favor  «f  the  parties  to  the  mar- 
riage all  the  rights  of  majority,  while  such 
would  not  be  the  effect  of  a  marriage  cele- 
brated In  Louisiana  betwe«i  Louisiana  mi- 
nora, minors  domiciled  In  Louisiana  could  not, 
by  leaTlog  this  state  and  marrying  In  Miss- 
issippi, cetnm  with  rights  acquired  under  the 
Mississippi  law  which  would  not  have  !>een 
accorded  them  bad  they  married  ba%  In  so 
tar  as  the  couirt  In  the  deelrtens  In  4  and  12 
La.  Ann.,  cited  ^y  tte  defsadant,  BBnounce 
this  proposition,  It  was  undoubtedly  correct; 
but  that  Is  not  the  precise  question  before  vs. 
The  qnestlons  propounded  to  us  are:  First. 
What  are  the  legal  rights  conferred  by 
present  laws  of  the  state,  so  Car  as  the  dis- 
abnitles  attendant  upon  mhiorlty  are  uon- 
eemed,  upon  a  Louisiana  mbior  who  marries 
In  this  state  with  the  consent  of  his  father 
and  motlier?  Second.  What  are  his  rights  on 
the  same  subject  If  he  marries  In  this  stnt^ 
but  without  the  consent  of  his  father  and 
mother?  Third.  If,  instead  of  marrying  In 
Louisiana  without  the  CMisent  of  his  fathor 
and  mother,  he  passes  over  into  Mississippi, 
and  Is  married  there  without  that  consent, 
has  his  legal  situation  been  made  worse  in 
any  way  by  the  fact  that  he  bad  married  In 
Mississippi  Instead  of  in  Louisiana?  If  It  tas 
been  made  worse,  to  what  extent  has  it  been 
made  so?  We  bare  not  bad  our  attention  di- 
rected to  any  case  where  this  court  was  called 
npon  to  differentiate  between  the  marriage  of 
a  mlncH-  contracted  In  Louisiana  with  the 
eonsmt  of  bis  parents  and  one  contracted 
fai  Louisiana  by  the  same  minor  but  wlthoat 
Bucb  consult,  so  tax  as  resulting  right  of 
smancipetlon  would  be  concerned,  and  the  ex- 
tent of  the  rights  which  the  emandpatlon 
would  confer  in  each  of  the  two  cases  upon 
ttii^  minor.  In  each  of  tlieae  two  cases  the 
marriage  contracted  would  be  a  ralld  mar- 
riage. In  the  one  the  minor  would  have  tn* 
inured  the  possible  penalty  of  disinheritance, 
hi  the  other  be  would  not  In  both  cases  the 
minor  would,  by  express  provision  of  law,  be 
emancipated.  Would  thwe  be  any  difference 
in  the  character  and  extent  of  the  emancipa- 
tion? If  BO,  upon  what  provisions  of  law 
would  the  coart  base  the  difference?  The 
most  Important  article  of  the  GlvU  Code  to 
examine  In  tills  connection  Is  article  112, 
which  Is  not  prohibitory  In  its  terms.  It  un- 
questionably affirmatively  calls  for  tbe  con- 
sent of  the  minor's  parents,  but  there  are 
no  negative  expressions  used.  The  lawmak- 
er does  not  say  in  terms  that  mlnws  shall 
not  contract  mairlBge  without  the  consent 
of  their  parents,  and,  so  far  from  declaring 
that  a  marriage  contracted  vrithout  such  con- 
sent would  be  null  and  void,  It  has  declared 
expressly  to  tile  contrary.  The  lawmaker  not 
only  does  not  in  recognizing  the  validity  of 
tiie  marriage  attempt  to  vary  or  modl^  in 
any  way  the  effects  of  a  marriage  so  con- 
tracted from  those  contracted  In  any  other 


way,  bat  passes  at  sace  to  attach  a  ip*' 
clfie  poialty  to  the  aet  ot  marrytaig  wttbont 
ecnseot,  asiA  tiiat  prauUty  bears  upon  the 
mlBor^  fsture  inberftaaee,  and  aot  the  mar- 
riage, mor  the  effect  of  the  Harrlage.  It  is 
a  recognized  rule  govwning  the  eonatmeCion 
of  penal  laws  that  their  provlaloas  ars  not 
to  be  extended,  and  that,  when  a  particular 
penalty  is  affixed  as  a  consequence  of  d<ring 
some  act,  that  penalQr,  and  no  otiier,  taUr 
lows. 

We  are  ef  the  <^b1ob,  the* eforcy  that  the 
emancipation  and  the  rigbts  sprtegUig^  from 
emanc^atlfA  resulting  fvom  the  merFiage 
of  a  minor  In  Louisiana  are  preetsely  the 
same  whether  the  minor  married  with  or 
married  without  the  cens«it  vt  the  parmts. 
It  Is  ewtalnly  desirable  that  methods  should 
be  designed  and  carried  Into  effect  by  whlcb 
adventurers  should  be  held  In  check  in  seek- 
ing to  marry  wealthy  minora  In  order  to  ob- 
tain possession  of  their  proper^,  and  to  deter 
minors  tiiemselves  from  having  recourse  to 
Ill-advised  marriages  to  take  control  and 
management  of  their  own  property;  but 
those  methods  must  be  enacted  by  the  gener- 
al assembly  and  not  permitted  to  be  sup- 
plied by  the  courts  by  construction  no  mat- 
ter how  Judiciously  or  wisely.  Reaching  tills 
conclusion,  the  next  question  Is  affected  to 
the  prejudice  of  the  minor's  rights  and  «- 
tent  of  emandpatloB  by  the  fact  that  the 
marriage  without  the  consent  of  the  minor's 
parents  was  celebrated  In  Louisiana.  I  think 
not  Such  marriage  In  Mtestsslppl  would  be 
In  v1<riaUon  of  our  laws;  such  a  marriage  In 
Louisiana  would  be  equally  hi  violation  of 
them.  The  victim  In  Mississippi  wotdd  be 
neither  greater  nor  less  than  hi  LoolsIaDa. 
The  effect  of  the  vIolatlMi  Is  no  greats  when 
it  occurs  outside  ot  the  state  than  when  It  oc- 
curs within  ft.  The  utmost  eompHcatlon  and 
confusion  would  result  from  permitting  the 
autbori^  and  power  of  control  ova-  a  wife 
to  be  divided  between  a  wife's  mother  and  her 
husband.  Wilcox  v.  Henderson,  7  Rob.  347. 
I  am  of  the  opinion  that  under  the  provisions 
of  article  379  of  tiie  CSvil  Code,  which  declares 
unqualifiedly  that  tiie  minor  Is  emancipated 
by  right  of  marriage;  those  of  section  2348  of 
the  Revised  Statutes,  which  bring  tatorshlp 
to  an  end  by  emancipation;  and  those  ot  the 
new  article  ot  the  Clvn  Oode  (article  3S1> 
that  "the  minor  emancipated  by  marriage 
may  demand  an  account  from  his  tntor  and  a 
settiement  of  the  tutorship,  that  the  tutor  la 
bound  to  pay  him  the  balance  asc^talned  to 
be  due  and  to  dellv»  the  property  In  his 
hands  belonging  to  such  mbior,"— entitied  the 
plaintiff  to  call  upon  her  mother  for  an  ac- 
count, and  that  the  Judge  was  authorised 
himself  under  article  8S7  of  the  Civil  Code  to 
have  ordered  an  account  to  be  ffied.  What 
would  be  the  extent  of  the  further  power  of 
the  wife  or  the  husband  or  both  over  tiie  prop- 
erty by  reason  of  emancipation  Iqr  marriage 
is  not  a  matter  befwe  us. 

For  the  reasons  assigned,^  think  the  Judg- 
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mat  of  tbe  dWrfct  atmt  flhoaid.  tw  rttrenedt 
asd  the  eaoae  ramudod  to  tbe  dkitxiot  court; 
idwUited  on  tHa  doefcct,  and  pcooeetM  wtOi 
tBtOm  acoatdtatt  to  lav. 


007  Ia) 

JOPUNO      OHAOHSRfl  ck  aL  (Mb 

(Sopmiw  Oonzt  of  Ijtnilalaiia.    Mardi '  81, 

1902.) 

PUBLIC  UNDS  -  TITLH  PBOK  TBEBITOftT  — 
OONnRUATION  BY  CONGRESS  —  PAThSt  — 
TAXATMN-VtAX  OBBD-ntSaCIUPTION. 

1.  'Ar  con&matfon  hj  the  old  board  <»t  con* 
misaiowra  for  the  Wntern  diitifet  of  th*  tejp> 
rit^  ot  OdeanB.  ooder  tha  act.  of  coDgrea*  of 
1807,  of  a  claim  to  land  based  apoD  occupancy 
lad  Mttlement,  followed  by  tbe  confirmation  by 
GOOCRBS  of  the  claim  wo  confirmed,  operated  aa 
dfectaaUy  aa  a  grant  or  qoitclaim  from  the 
nremment.  Tbt  ownership  of  the  confirmee  to 
the  land  waa  not  held  in  abeyance  nutU  a 
pttrat  Isened.  The  patent  waa  simply  docn- 
mntazy  recoguitire  OTideaca  of  tbe  exlatenee 
of  the  confinued  titla.  Property  ao  confirmed 
becime  from  the  date  of  the  confirmation  anb- 
ject  to  state  taxation. 

2.  Tha  mere  failure  of  a  tax  collector  t*  nako 
ia  bis  deed  recitals  of  fact  which  it  woold  hsTO 
been  proper  for  him  to  have  made  does  not  ren- 
der the  tax  aale  to  which  it  refers,  Ipso  facto, 
■a  abstriata  nalllty,  and  open,  aa  such,  to  a 
ceDateral  attack;  nor  does  audi  tact  aeatro7 
the  good  fahb  of  the  purchaser  In  taking  poaae^ 
^a  of  and  holding  the  property  as  owner  un- 
der it 

3.  Hie  axlBtenee  of  a  defect  in  a  tax  aale, 
resnltlng  from  a  defect  In  the  aaseaamcnt  of 

the  iffoperty.  does  not  deprire  tbe  sale  from  be- 
■BS  made  the  basis  of  the  prescription  of  10 
years,  where  defect  is  a  latent  ones  whitdi  pur- 
chaser was  aot  called  apon  to  ascntain  or 
kaoat, 

(ByUaboa  hf  tfaa  Court) 

Appeal  fnun  Jndlel^  dlatrlet  co«rt  paxlidi 
of  Acadia;  CoDrad  Da  BaUIon,  Jadgb 

AcOoB  by  F.  M.  JopllDg  agalnat  T.  a 
CbacherA  and  another.  Judgment  for  de- 
fendanta,  and  plaintiff  appeala.  Affirmed. 

Edward  U  Wells  (Boatner,  Dodda  ft  Boat- 
ner,  ot  coaosel),  for  appellant  Gilbert  I* 
I>QPrt,  W.  a  Perranlt  and  W.  J.  Sandoa,  for 
tppelleea. 

Statonent  of  the  Oas& 

NICHOLLS,  C.  J.  The  plalntlflTa  prayer 
hi  this  action  ia  that  he  be  decreed  to  be  the 
owner  of  the  property  which  he  describee  In 
his  petition.    The  defendants  are  Theodore 

C.  Chacher6  and  John  P.  Boagnl,  who  are  al- 
lied to  be  "treapasslng  upon  said  land,  and 
claiming  to  own  and  be  In  possession  of  same 
by  pretended  titles,  originating  prior  to  the 
IssonQce  of  tbe  patent  from  the  United 
States,  but  not  from  Bennet  Jopllng,  in 
whose  name  tbe  patent  issued,  nor  from  bis 
heirs  or  heir."  He  alleges  that  he  is  the 
owner  of  the  land  by  parchose  from  Jamea 

D.  Houston,  Jr.,  who  purchased  from  the 
only  smrlTlng        of  Bennet  Jopllng,  de- 

'RcBtoTcd  by  writ  of  arror  to  the  United  Btatas 


ceased;  that  the  United  States  ca  J^  Mf 
lyoo,  Issued  Its  patent  eoafltmlng  t*  Bennet 
Jopllng  and  his  helra  title  to  aald  land;  that 
said  land  waa  acquired  under  and  by  virtne 
of  an  act  of  congress  approved  March  8, 1807, 
and  predicated  upon  the  treatfea  of  tbe  Unit- 
ed States  of  America.  He  iatroduoed  in  sup- 
port of  hla  title:  First  An  act  dated  the 
22d  day  of  June,  1900,  executed  bp  James  H. 
HooatoQ,  declaring  bimarif  to  be  the  agent 
aud  attorney  in  fact  of  Jaaea*  Hi  Boaatont 
Jr;,  by  which  tha  latter,  thmagb  aaM  ageaA^ 
BDld  to  the  plaintiff,  for  the  prie*  ot  $m 
withoat  warranty  (the  paiehaaarr  tafclng  t3ia 
tkle  as  It  waa,  with  a  tax  tttla  aeatast-  it), 
all  hla  rights,  daJma,  title,  and  ownevriiip  in 
and  «» the  laaA  wble*  plalntMr  eMnn  tn  tUa 
UtistttioB^  In  thia  act  it  i»'  oacited  that  tha 
land  was  the  aame  land  acqnlradf  by  the  van- 
dor  from  J.  W.  Jcqpllng  act  paaaad  before 
WilUam  J.  SandoE,  notary  potrUei  on  Jim* 
16,  1806,  and  duly  recorded.  Swaad.  An  act 
BOOB  aebkg  prive  dated  IStfa  of  J^e,  1800, 
between  James  W.  Jopllng  anA  J!ajaea  H. 
Houatim,  Jr..  acknowledged  am  the  aame-  day 
before  John  H.  Wella,  clerk  of  tii»  court  of 
Hardin  connty,  state  of  Kentucky,  wUch  act 
was  declared  on  the  24th  of  Jqm^  1886,  by 
W.  J.  Sandoa.  aatary  pnbUc,  t»  have  been 
prodnced  before  him,  and  the  algnature  of 
Jamea  H.  Hooaton,  Jr..  to  aadd  att  duly  ac- 
knowledged to  be  hda  signature'  la:  the  prea- 
ence  of  the  witnesaes  thereto.  Itt  tH*-  act 
Jamea  W.  Jopllng  dedarea  that  he  sells  and 
conveya,  with  full  warranty,  to  Jamea  H. 
Honaton,  Jr.,  aJl  his  rlfi^tta-  and  tlttest  Inters 
eat  and  demenda.  In  and  to-ai  oertaln  tract  of 
land  Bttnated  In  the  parisb  of'  Acadia,  state 
of  Lontelana,  containlttg  S88tW  acres,  more 
or  lees,  Spanish  grant  No.  41,  townsbip  7  S., 
range  1  E.  (see  partsb  map,  and  a  list  of  pri- 
vate land  claims,  where  atrave-described 
property  is  well  defined  as  belmiglng  to  Ben- 
net Joplfaig).  The  price  of  the  sale  was  $50. 
Third.  A  patent  from  the  United  States,  dat 
ed  July  10,  1900,  In  favor  of  Bennet  Jopllng^ 
his  heirs  and  assigns.  The  patent  redtes 
that  It  waa  granted  in  accordance  with  the 
provlalona  of  the  act  of  congress  of  the  3d 
of  March,  1807.  It  declares  that  there  had 
been  d^Ktaited  in  the  general  land  office  of 
the  United  States  a  patMit  certificate,  num- 
bered 1,496,  issued  by  the  register  and  receiv- 
er of  the  United  States  land  office  on  the 
25th  of  May.  1800,  whereby  It  appeared  that 
tbe  private  land  claim  of  Bennet  Jopllng  (be- 
ing number  1,927,  class  B,  In  the  report  of 
the  old  board  of  commissioners  for  the  West- 
em  district  of  the  terrlt(n*y  of  Orleans)  was 
confirmed  by  the  aald  commissioners  under 
the  authority  conferred  upon  them  by  the 
act  of  congress  approved  on  tile  3d  of  March. 
3807,  entitled  "An  act  respecting  claims  to 
land  In  the  territories  of  Orleans  and  Louisi- 
ana;" that  tbe  claim  had  been  regularly  bdp* 
veyed  and  designated  as  section  49  In  town- 
ship 7  S.,  of  range  1  W.,  and  aectlon  41  In 
townsU^  7  a.,  of  range  1  B.  of  tbe  Loulakma 
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meridian.  In  the  Southwestern  district  of 
Louisiana,  containing  870.06  acres,  as  ap- 
peared by  a  plat  and  descriptive  notes  on 
file  la  the  general  land  office  thereof,  duly 
examined  and  approved  by  James  Lewis, 
surveyor  general  for  Louisiana,  on  the  0th 
day  of  May,  1000;  that  this  plat  and  descrlp* 
tlve  notes  were  Inserted  and  made  of  the 
patent  The  plat  and  descriptive  notes  re- 
ferred to  were  signed,  as  recited,  by  James 
I^ewls,  surveyor  general  of  Louisiana,  on  the 
9tU  of  May.  1900.  Immediate  following 
the  plat  the  surveyor  gen^td  recites  that  It 
represents  the  survey  of  the  private  land 
claim  of  Bennet  Jelling,  confirmed  by  the 
old  board  of  commissioners  for  the  Western 
district  of  Louisiana  In  pursuance  of  author- 
ity conferred  upon  them  by  the  fourth  sec- 
tion of  the  act  of  congress  approved  March 
3,  1807,  entitled  "An  act  respecting  claims  to 
lands  In  the  territories  of  Orleans  and  Louisi- 
ana," as  appeared  by  their  confirmation  c^ 
tlflcate,  No.  Bl,927.  dated  March  11,  181Z 
After  making  this  recital,  the  surveyor  gen- 
eral says:  "The  following  being  a  descrip- 
tion of  the  survey,  taken  from  the  approved 
field  notes  of  N.  B.  Phelps,  deputy  surveyor." 
He  then  gives  the  field  notes  of  the  survey. 
At  the  end  of  the  document  under  date  of 
May  9.  1900,  are  the  words  "Examined  and 
approved,"  followed  by  the  signature  of  the 
surveyor  general.  Boagnl  answered,  plead- 
ing first  the  general  issue.  He  then  averred 
that  he  had,  by  authentic  act  recorded  In  the 
parish  of  Acadia  on  July  24,  1900,  purchased 
from  Victor  C.  Bitting,  in  good  faith  and  for 
a  valuable  consideration,  a  tract  of  wood- 
land situated  in  the  parish  of  Acadia  con- 
taining 500  acres,  more  or  less,  being  part  of 
section  41,  township  7  S.,  range  1,  confirmed 
to  Bennet  Jopling  by  certificate  No.  1,927, 
bounded  north  by  T.  C  Ghacherfi,  south  by 
heirs  of  J.  G.  Brooks,  east  by  Bayon  Mallet, 
and  west  by  E.  Yeltln  and  Wm.  Johnson 
Spanish  grant  acquired  by  his  vendor  at  tax 
fiftle  made  September  30,  1871,  recorded  in 
St  Landry  parish,  and  duly  confirmed  by  the 
auditor  of  public  accounts  on  the  19th  of 
May,  1874;  that  since  the  purchase  of  this 
land,  in  1871,  his  vendor  had  been  in  unin- 
terrupted and  continuous  possession,  and  in 
good  faith,  of  said  tract  peaceably  possess- 
ing the  same;  that  be  pleaded  In  bar  of 
plaintifTs  action  the  prescription  of  8,  4,  6, 
10.  20,  and  30  years;  that  the  sale  to  him 
was  made  with  full  warranty  of  title,  and  he 
was  entitled  to  have  his  vendor  cited  In  war- 
fanty  to  defend  the  title  and  he  so  prayed. 
Id  the  event  of  eviction,  he  prayed  for  a 
Judgment  for  the  restitution  of  the  price,  and 
for  the  fruits  and  revenues  he  might  be 
obliged  to  return  to  plaintiff,  for  costs,  and 
for  all  damages  which  be  might  suffer  by 
reason  of  plaintiff's  action.  ObacherS  an- 
swered, pleading  first  the  general  Issue.  Fur^ 
ther  answering,  he  averred  that  on  the  29th 
of  May,  1882,  he  purchased  In  good  faith, 
and  for  a  valuable  condderatlon,  from  Tie- 


tor  G.  Sitting,  authentic  act  duly  recorded 
In  the  pai-lsh  of  St  Landry,  the  property 
which  he  described,  containing  435  acres, 
more  or  less  (being  part  of  the  land  purchas- 
ed at  tax  sale  made  by  D.  O.  Sitting,  tax 
collector,  in  1871;  said  land  being  In  section 
41,  township  7  S.,  range  1  E.);  that  he  had. 
In  good  faith,  uninterrupted,  peaceable,  and 
actual  possession  of  the  same  since  the  date 
of  his  purchase;  that  since  the  date  of  his 
purchase  he  had  paid  the  taxes  thereon,  at 
the  rate  of  (30  per  year;  that  he  had  inclos- 
ed the  same  by  a  fence  worth  and 
made  Improvemoits,  which  he  recited;  that 
he  pleaded  In  bar  of  plaintUTs  action  the 
prescription  of  3,  4,  6,  10,  and  20  years.  In 
the  event  he  be  not  sustained  in  his  def«ise, 
he  prayed  that  If  there  should  be  a  decree 
devesting  him  of  his  property,  before  he  be 
made  to  surrendw  the  property  plaintiff  re- 
imburse him  the  amount  of  taxes  he  had 
paid,  and  the  full  valu6  of  the  Improvements 
he  had  placed  upon  the  property.  Victor  Sit- 
ting, called  In  warranty,  answered  the  call  In 
warranty  on  the  20th  September,  1901.  He 
pleaded  the  general  Issue.  Further  answer- 
ing, he  averred  that  he  had  on  the  80th  of 
ESeptember,  1871,  at  a  tax  sale  made  In  ac- 
cordance with  law,  bought  c»taln  property, 
which  he  described,  at  that  time  in  the  par- 
ish of  St  Landry;  that  be  took  possession  of 
the  land  Immediately  after  purchasing  the 
same,  and  continued  in  good  faith  and  unin- 
terruptedly and  peaceably  until  May  29, 1882. 
when  he  sold  one  half  of  said  land,  for  a 
valuable  consideration,  to  Theodore  O.  CSia- 
cher6;  that  from  that  date  h«  continued  in 
possession  of  the  other  half  in  good  faith, 
and  uninterruptedly  and  peaceably,  up  to  the 
time  that  he  sold  the  same  to  John  P.  Boag- 
nl, on  July  24,  1900;  that  his  tiUe  was  duly 
recorded  in  the  parish  of  St  t«ndry,  and  the 
tax  sate  made  to  him  by  the  tax  collector 
was  duly  ratified  by  the  state  auditor,  and 
his  ratification  duly  recorded  in  St  Landry 
on  June  13,  1874;  that  he  had  paid  taxes  on 
the  property  while  in  bis  possession  of  (600. 
He  pleaded  in  bar  of  plaintiff's  action  the 
prescription  of  8,  4,  6,  10,  and  20  years.  In 
the  event  bis  title  should  be  set  aside,  and 
his  plea  of  prescription  not  sustained,  he 
prayed  In  reconvention  and  alternatively  toe 
Judgment  against  plaintiff  for  9600^  and  that 
payment  of  same  be  made  before  plaintiff 
should  be  permitted  to  take  posseeedon.  The 
district  court  rendered  Judgment  decredng 
that  the  claim  of  the  plaintiff  t>e  rejected  at 
his  costs,  that  the  plea  of  prescription  set  up 
by  the  defendants  be  sustained,  and  that 
they  be  quieted  in  their  possession  of  the 
land  described  In  plaintiff's  petition.  Plain- 
tiff indirldually  and  as  administrator  of  tbe 
succession  of  Bennet  Jopling  appealed. 

Opinion. 

The  ^idntlff  urges  that  the  defendants 
are  trespass^  npon  the  land,  and  this  claim 
Is  based  vxpoa  the  theory  that  until  July, 
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100(^  at  whlcb  date  the  United  States  gor- 
eminent  Issued  a  patent  In  favor  of  Bennet 
Jopling,  bis  heira  or  assigns,  the  property 
in  qaeitiOD  was  the  property  of  the  United 
States.  We  do  not  think  there  Is  any  dl»- 
pote  between  the  parties  as  to  the  facta: 
Tbat  on  the  12th  of  March,  1812.  the  board 
of  commissioners  appointed  under  section  4 
of  the  act  of  congress  approved  March  8, 
1807,  confinned  to  Bennet  Jelling  nnder  cer- 
tlflcate  No.  1.S27,  by  virtue  of  occupancy  and 
settlement  under  Joseph  Chevalier  Poiret, 
acres  of  land  in  Bayou  Mallet  woods. 
In  the  county  of  Opelousas.  That  on  April 
29,  1818  (B  Stat  328),  congress,  reciting  the 
various  acts  bearing  upon  the  subject  (Act 
March  10,  1812;  Act  Feb.  27,  1813;  and  Act 
April  12,  1814),  passed  an  act  for  the  con- 
flrmatlon  of  certain  land  claims  In  the  West- 
ern district  of  the  state  of  Louisiana,  and 
that  under  section  4  of  that  act  it  was  enact- 
ed **that  the  claims  marked  *B*  described  In 
the  reports  of  the  commissioners  for  the 
Western  district  of  the  state  of  Louisiana,  for- 
merly territory  of  Orleans,  and  recommended 
by  them  for  conflnnatlon,  be  and  the  same 
are  hereby  confinned."  That  the  claim  of 
Bennet  Jopllng,  covered  by  certificate  No. 
1,927  of  the  board  of  commissioners,  was 
confirmed  In  favor  of  Jopllng  by  that  act  of 
congress.  That,  although  the  claim  was  so 
confirmed  by  act  of  ccmgress,  no  patent  vnis 
Issued  for  the  land  by  the  United  States  gov- 
ernment until  July,  1900.  It  Is  contended  in 
behalf  of  the  plaintiff  that  until  this  patent 
was  Issued  the  ownership  ot  the  land  and  the 
title  thereto  was  In  the  government  of  the 
United  States;  that  the  resulting  effect  of 
this  fact  was  that  no  rights  of  ownership  to 
third  parties  could  be  based  <a  predicated  up- 
on Jopllng'B  having  any  ownoahlp  or  titie  to 
this  property  priw  to  the  lasnance  of  the 
patent,  nor  could  any  obligations  which  Jop- 
llng may  have  come  under  either  to  Individu- 
als or  the  state  strike  this  land,  or  be  enfw- 
ced  upon  It  until  a  patent  for  the  same  had 
issued.  The  defendants  deny  the  correctness 
of  this  proposition.  The  defendants  main- 
tain that  not  only  was  the  claim  confirmed  by 
act  of  congress,  but  the  land  was  surveyed 
and  officially  located  as  far  back  as  1866^  un- 
der ■  survey  and  field  notes  which  had  been 
anbmitted  to  and  approved  by  the  then  sur- 
veyor general  of  the  United  States  for  the 
state  of  Louisiana.  The  plaintiff  does  not  deny 
that,  u  a  fact  this  was  the  case,  but  he  In- 
slBts  that  the  evldoice  in  the  record  does 
not  disclose  the  date  of  the  survey  of  the 
claim  made  by  Phelps,  or  of  any  apinnval  of 
his  survey  and  field  notes  by  a  surveyor  gen- 
eral of  the  state,  prior  to  James  Lewis'  ap- 
proval. In  1000;  and  couns^  maintain  that 
even  If  such  survey  had  been  made,  and  ap- 
proved by  the  surveyor  general,  the  survey 
and  approval  were  inoperative  and  of  no  vir- 
tue and  effect  until  acted  upon  In  the  form  of 
a  patent 

Tbe  following  points  are  made  In  the  m^la- 


bus  of  plaintiff's  brief:  (1)  A  patent  Is  the 
highest  evidence  of  the  divestiture  of  tltie 
of  the  government,  aud  one  relying  upon 
prescription  accruing  before  the  Issuance  of 
such  patent  must  show  a  prior  divestiture,  or 
his  plea  cannot  be  maintained.  Laldlaw  v. 
Landry,  12  ta.  Ann.  151.  (2)  Until  the  pat- 
ent issues,  prescription  does  not  run  against 
the  government  and  Its  grantees.  Gibson  v. 
Chouteau,  13  Wall.  92,  20  L.  Ed.  534;  Bur- 
gess V.  Gray,  16  How.  48,  14  L.  Ed.  839; 
Oaksmlth  v.  Johnson,  92  V.  S.  S43,  23  L.  Ed. 
343;  Magulre  v.  Tyler,  8  Wall.  060,  19  U  Ed. 
820;  Sparks  v.  Pierce,  115  U.  S.  40S,  6  Sup. 
Ct  102,  29  L  Bd.  428;  Coon  v.  Wilson,  113 
U.  a  271,  5  Sup.  Ct  537,  28  L.  Ed.  963;  Per- 
kins T.  Vincent  47  La.  Ann.  679,  17  South. 
126;  Redfield  v.  Parks.  182  U.  S.  239,  10  Sup. 
Ct  83.  88  L.  Ed.  327.  <3)  Private  land  claims 
hi  the  territory  of  Lonlslana,  which  had  not 
ripened  Into  complete  grants  before  the  ces- 
sion, required  survey,  confirmation  by  the 
board  of  commissioners,  the  approval  of  the 
secretary  of  the  treasury,  confirmation  by  act 
of  congress,  and  patent  Such  survey  should 
be  made  under  the  directions  of  the  surveyor 
general,  and  be  approved  by  him,  In  order 
to  segregate  private  land  from  the  public  do- 
main. Perkins  v.  Vincent,  47  IJa.  Ann.  5T9, 
17  South.  176;  Butier  v.  Watts,  18  La.  Ann. 
390;  Laldlaw  v.  Landry.  12  La.  Ann.  151; 
Bcuddy  v.  Shaffer,  10  La.  Ann.  133;  Klttrldge 
V.  Hebert  9  La.  Ann.  164;  Millaudon  v.  De 
Lalande,  Id.  438;  Foley  v.  Harrison,  5  La. 
Ann.  75;  Haydel  v.  Nixon,  Id.  658;  LobdeU 
V.  Clark,  4  La.  Ann.  99;  Pontalba  v.  Copland, 
8  La.  Ann.  86;  Qonsoniln's  Heirs  v.  Brashear, 
6  Mart  (N.  S.)  35;  Redfield  v.  Parks.  132  U. 
S.  239,  10  Sup.  Ot  83,  83  L.  Ed.  827;  Burgess 
V.  Gray,  16  How.  48,  14  L.  Ed.  839;  MltcbeU 
V.  U.  a,  15  Pet  75,  10  L.  Ed.  658;  U.  8.  v. 
Forbes'  Hehrs,  15  Pet  184,  10  L.  Ed.  701; 
Buyck  V.  U.  S.,  16  Pet  '215.  10  U  Ed,  715; 
U.  a  V.  Delesplne,  15  Pet  319.  10  L.  BM.  753; 
U.  B.  V.  Miranda,  16  Pet  158,  10  L.  Ed.  920; 
Langdeau  v.  Hanes,  21  Wall.  tSSl,  22  L.  Ed. 
606;  Hardy  v.  Harbin.  4  Sawy.  636,  Fed. 
Cas.  No.  0,060;  Le  Roy  v.  Carroll,  3  Sawy.  66, 
Fed.  Caa.  No.  8,266;  Drat  v.  Emmeger,  14 
Wall.  808,  20  L.  Hd.  838.  (4)  Where  such 
Incomplete  granta  have  not  been  Identified 
and  determined  to  cover  a  definite  location,  or 
are  subject  to  conflicting  rights,  the  land  Is 
not  liable  to  taxation.  25  Am.  A  Eng.  Enc. 
Law,  p.  Ill,  and  authorities  there  cited;  Col- 
orado Co.  V.  Pnetrio  Co.  Com'rs,  95  U.  S. 
259,  24  L.  Bd.  486.  <0)  A  tax  sale  of  property 
belonging  to  a  person  notoriously  dead  Inng 
years  before  the  assessment  Is  null.  Staf- 
ford's Case,  33  La.  Ann.  520.  (6)  A  tax  sale 
which  neither  recites  the  assessment  nor 
any  of  the  formalities  required  by  law,  and 
unaided  by  proof  aliunde  as  to  Its  correctness, 
is  absolutely  null  and  void.  Rapp  v.  Lowry, 
80  La.  Ann.  1275;  Lambert  v.  Craig,  45  La. 
Ann.  1108,  IS  South.  701. 

Defendants'  counsel  submit  to  the  court 
the  following  pioposltlona  and  authorities: 
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The  rights  «f «  fltftte  to  tax  lands  irtilch  have, 
or  may  tore,  bdonged  to  the  United  etates. 
do  not  depeod  aa  the  actual  tamanoe  of  a  pat- 
ent, but  on  the  eemidete  and  perfect  Tight  of 
tba  ehtimant  to  demand  one.  Bamid.  Tax'n, 
p.  40:  Oarroll  t.  Saltord,  8  How.  441,  11  L. 
Bd.  671;  Railroad  Co.  t.  Frescott.  10  WaU. 
608.  ai  li.  Bd.  878;  Ballroad  Ob.  t.  MaShane, 
22  WalL  444,  22  JL.  Sd.  747;  Slmtan  T.  Per 
BQdln.  85  IM.  Ann.  861;  McGlU  t.  ICcGUl,  4 
la.  Amb.  S6X;  IS  Am.  -ft  Bag.  dfens.  Iiaw,  pp. 
882-864:  Cmcikj,  TtfB,  |9l  BB,  «6.  it  la  at 
this  stage  (when  the  zight  to  demaid  a  vat- 
fCBt  baa  beea  Tosttd  In  .the  pnrebsaer  or  cUdm- 
ant)  that  the  hod  ceuas  to  ba  the  propar^ 
of  the  United  ttatca,  and  baeoiaaB  that  of 
■ttie  pre-e  raptor  ar  flalmant  to  nch  an  ealent 
that  It  Si  liable  to  taxation  by  tte  atato  In 
Vhlch  tt  lies.  18  Am.  A  Eng.  Blac.  Law, 
footnotes  p.  -884.  Where  the  ilgtato  to  a  pat- 
ent hare  onee  beoome  rested  in  a  punbess  of 
public  land.  It  is  eqnal,  so  tar  as  the  gorem- 
nent  Is  cepoemed»  to  a  patent  aetnoUr  leaned. 
Xhe  eaecntloii  and  delfcrery  of  the  patent  aft- 
er fbe  light  to  It  has  become  complete  are 
■flie  mere  ministerial  acts  of  the  offieers  char 
«ed  with  ttaat  dnCr.  Barney  t.  Bolpb,  97  XI 
fl.  6B8;  ^  L.  JBd.  1068;  StaiSt  v.  Btaan,  6 
"VTalL  <402;  3&1^  VA.  626.  The  patent  is  bnt 
mldense  ait «  gnmt,  and  the  ellcsr  who  Is- 
snes  tt  acto  mtolstetlally,  and  not  jnOldSlly. 
JlomnT.  HorsKr.  138  D.  &  218.  26  Snp-  Ot 
458,  44  L.  JBSL 1088.  (Oonflmnatlon  tt  grants 
by  iiiiimw>  A  IcglslativB  4!oaflnnation  of 
s  claim  tolaidllsniBeognltlan  at  thevalUUtr 
of  such  .s  fdabn,  and  opmtee  m  effectoaUy 
:as  a  grant  or  qnltolalm  tnm  the  goramment 
A  patent  Issnad  thereonder  adds  nothing  to 
the  fcrce  of  liie  <oonflrmatlon.  Et  Is  merdy 
docnmentary  nddmce,  ^Ttog  the  dignity  of 
a  record  at  the  exlatenoe  of  the  cenftrmed 
tifle.  Z^angdaan  t.  Hanes.  88  TI.  S.  681,  S2 
X..  609;  Morrov  t.  Wl^ne^,  65  U.  6. 
SGI,  24  L.  Bd.  466;  Whitney  t.  Momv.  112 
n.  S.  668,  6  Sap.  Ct  863,28  L.  XML  871.  If  a 
mrrey  ef  fte  land  to  raonfaxd,  the  title  be- 
cornea  perfect  aa  aoon  as  made.  Langdean  t. 
Hama,  68  U.  &  681,  22  Ii.  Bd.  666.  The  snr- 
Teper  general  In  each  state  to  repaired  to 
esBse  to  lie  Burv^md  all  pdvate  land  dbdxas 
-within  his  district  after  they  have  been  con- 
firmed by  asthorUy  of  congress.  Rev.  St. 
U.  B.  S  2223.  A  snrr^  havhig  been  made  hi 
this  ease  W  Noah  H.  Phelps,  Unite*  States 
deputy  earreyor,  the  presumption  Is  it  was 
made  In  parsnance  of  the  above  requirement, 
and  this  prestm^on  Is  eonelnsive  mitll  over- 
come 1^  proof  to  the  contrary.  16  Am.  A 


Bng.  Ibb  Law  (1st  Bd.)  ».  tt;  8tc|»h.  Dig. 
St.  art  301,  and  stnthorltten  qnoted  to  the 
brief;  Martin  Dtehssn,  86  !«.  Ann.  1088: 
ZMassiw  T.  U.  8.,  0  Pet  118;  6  U  Bd.  71. 

In  passing  upon  the  qoistlans  raised  to  ttria 
ease,  It  will  be  seen  at  once  that  there  to  no 
lasoe  between  the  parties  baaed  npoa  a  claim 
that  loss  or  injury  has  been  occasioned  by  tte 
Jibing  claim  liaTing  been  left,  after  tts  oon- 
Ormation  by  Oe  baaed,  «nd  tbm  action  by 
eongresa  npon  the  eepflrmattoo.  to  an  moer- 
tato  coaditieB  as  to  its  loonflon.  Na  conflict 
4if  hrteveato  lias  adsen  between  ^Uttmemt  Vir- 
ttas  1^  xaaon  of  ttiemomiqc  ot«  vttsttt 
All  futtas  ndsitt  ttaot  Beandt  4ofUng  was 
entitled  to  the  canftomstten  ef  hto  claim  both 
ftom  the  board  of  comartsatpners  and  from 
oongicas,  xnd  none  of  tbm  partlBs  eanteat,  bat 
all  admtt,  that  ttie  looatlon  at  tbe  elatoo,  as 
shown  by  the  aonr^  «nd  Aeld  notes  attaidwd 
to,  and  made  the  basto  of,  tbe  patent,  to  cor- 
rect Defendants  admit  the  original  owncr- 
Bhlp  of  Bemiet  JopUng  of  thto  laud.  Neither 
the  Untted  Btntee  govemaent  nor  jrny  one 
datantag  nndcr  it  adnrs^  to  the  JopUns 
^oBarmBtlon  to  r^ardtolbelandinflw  to  con- 
trflvenv,  to  b«Bore  the«e«0L  It  to  aot-dhlm- 
«fl  ttott  there  over  -has  been  attvoae 
«laim  in  It  «s  a  whdie,  though  ftei*  was  at 
•one  ttane  a  eonSlet  «s  to  «  vart  of  the  tond, 
ethar  thna  that  hmlnd  hertfh  between  the 
Jopltog  daitm  and  that  «f  one  or  two  other 
flialnutnto.  <nw  oonfitet  tfia  not  ettead  to 
any  portlsn  -of  the  land  now  Ih  ll«4iaitle&. 
The  beard  of  conualssliMMra  was  not  called 
vpm,  to  ^ealliqc  wHta  Bentiet  ;Paplhig*a  «la&Bs, 
to  act  upon  a  mere  **floattog**  right  hem  ny 
Bennet  JcffRng,  -entttnog  him  gtaioraUy  to  lo- 
cate laDd;>-8ecb  a  rtght,  for  InMencw,  aa  he 
would  hare  bad  bad  he  ben  tbe  owner  ef 
land  scrip  entltnng  htoi  to  locate  no  many 
given  acrea  of  land  as  h«  -might  -afterwards 
seleet  at  Ms  cAeasan,  or  by  agfcemeaft  be- 
tween htmseif  and  the  beard  of  'OomaslsBion- 
What  the^  had  prnentad  then  was  a 
Tight  or  prlvilt^  clatoied  to  be  already  ex- 
isting npon  eertoto  i^recUic  property  to  favor 
of  Bennet  JopHng,  and  nnder  and  by  reason 
of  the  original  occupancy  and  settlement 
there<m  of  Joseph  Chevallw  P<^ret  eontla- 
ned.  we  preeume,  by  Jopling,  as  Pofret's  as- 
signee. The  evidoKe  which  Jopling  tntro- 
dnced  before  the  board  tn  sopport  of  bis 
claims  to  not  before  us,  but  anqnestlonably 
there  was  proof  before  It  Jastlfyteg  fta  con- 
firmation. Tbe  certificate  which  was  Issued 
in  this  matter  by  the  board  of  commlssionns 
was  to  form  as  follows: 
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ft  I>  erldeat  ttiat  Point  waft  abown  to  tbe 
t»oard  to  have  «b«ady  occupied  settled 
A  particular  tedy  of  land  for  tbe  time  stated, 
•And  to  lUiV9  already  kad  «b  «xlatlDg  right  -or 
privUeee  to  •  particuhur  «ra«t  Tbe  Identity 
of  the  txaet  conflrmed  mnst  have  beea  Axed 
by  eridesce  XtetoK^  tin  board,  aod  the  sorrey 
wbtob  foUoffed  waa  BDQ«e»tleiuhbly  based 
upon  that  arldrace^  preserrod  wd  made 
fcoown  to  tke  anrveyei^  T4w  JepUng  dalm 
«Dd«r  PolTCt  waa  not  baaed  vgnti  the  ■nuray , 
but  the  «tan^  was  based  upon  the  -exlstiiis 
<laim,  aod  alnply  Identlfled  the  land  to  which 
Po*rot  and  JopUag  were  entitled  by  anteced- 
ent occupaaay  «Dd  setttoHcnt  The  rights 
of  Peii«t  end  JopUag  did  «et  -oriclnate  In  tbe 
4CtlOB  of  ttie  board  of  commissioners  and  that 
of  congroaa^  Tbdr  actlen  waa  simply  recog- 
DltlTO  and  dedaratocy,  as  the  word  "conflm- 
-ed,"  mod  Is  caukeotiea  with  It,  plainly  rtiowa. 
The  goTemmeat  praotlcaUy  and  snbataatlally 
oerer  dalsMd  this  land  as  bdonglag  to  tt, 
aod  as  Ifvmbig  part  of  the  public  domain. 
The  ooDiicmatloa  was  In  the  nature  of  a  ^nlt- 
clalm  or  reUaqnlsbmeut  by  the  goremment 
■of  any  right  or  Intereat  In  the  land  claimed. 
Tbe  tKle  of  Polrat,  and  of  JopUng  nnder  Un, 
waa  a  title  other  and  cUtferoat  from  one 
whi^  wonld  bare  been  held  hy  «lther  aadw 
a  conditloDal  aale  to  ihem  of  «  part  of  tbe 
publla  dom^  under  «  homestead  or  alcUkur 
right,  where  tbe  tltie  was  to  remain  In  the 
government  intU  everything  bad  been  done 
by  tb«  Ttndee  or  transferee  which  tbe  gor- 
emnent  exacteA  from  him  as  a  eenditlOD 
of  obtalnli^  ovmershlp.  In  sach  oaaaa  tbe 
patent,  and  tbe  right  of  ownership  of  tbe 
land  described  In  It,  wwe  iaerged  in  each  oth- 
«t,— becam^t  a*  It  were,  one  and  the  same; 
bat  In  the  case  of  a  conflrmed  title  there  waa 
no  anch  msger>  The  rigbt  which  was  con- 
flnaed  contlaaed  threughoat  separate  and  dls- 
thict,  and  antedating  completely  the  patent, 
whidi  evidenced  not  tbe  right,  but  authentic 
evidence  of  tbe  vecogoltlon  of  the  right  by 
tbe  sovernnent  Neither  Jopllng  nor  his 
beln  could  dteoonnect  tbems^ves,  so  far  as 
tbey  were  caneemed,  from  their  claim  of 
ownerehlp  of  this  land,  under  Polret's  rights, 
In  (H^er,  for  their  private  purposes,  to  refer 
tbe  orlgia  of  their  right  of  ownership  to  tbe 
patent  which  the  government  Issued,  recog- 
olzlag  tb^  right  «b  Initia  The  plaintiff  here 
Iq  coDtestlng  the  already  acquired  rights  of 
their  own  asserted  author.  Jopling  and  bis 
heirs  became  the  absolute  owners  of  the  land 
which  waa  occupied  and  settled  by  Polret 
prior  to  the  confirmation,  against  the  govern- 
ment itsetf,  and  every  one  undw  it,  from  the 
date  of  conflnnadoD  by  congress.  In  case 
any  contest  should  arise  prior  to  the  issuing 
of  the  patent,  tbe  matter  would  have  to  be 
determined  by  the  Introduction,  simply,  of 
evidence.  The  confirmee  could  call  for  a 
government  survey.  If  one  had  not  already 
been  made,  and  sustain  bis  rights  under  the 
CMiflnuatlcm  upon  such  survey  Independently 
of  «  patent   If,  however,  a  survey  of  the 


claim  was  necessuy  la  ordsr  to  eoasplcte  tte 
tranafer  of  ownersUf  of  this  property  to 
Joplbig,  we  are  satisfied  that  a  survey  of  tte 
same  was  made  and  approved  by  the  surv^- 
or  goieral,  W.  J.  McOulloh,  as  far  back  as 
1866.  The  present  aurveyw  general  of  Lou- 
isiana refers  to  the  survey  and  field  notea  of 
Phelps  as  having  beea  approved*  but  not  as  a 
matter  of  original  approval  by  himself,  as 
&e  plaintiff  seems  to  «ontaad.  In  the  act  of 
sale  «f  tikis  land  under  which  tbe  plaintiff 
claims,  from  James  W.  Joflteg  to  Jamc6  H. 
Houflten,  Jr.,  tbe  land  transferred  la  rctfer> 
red  to  as  a  "Spanish  grant"  wMh  the  added 
words,  "See  parl^  map,  and  a  Hat  ot  pilvale 
land  olabns  where  tbe  above-deaeribed  pro^ 
arty  Is  w^l  de&rcd  aa  belonging  to  Beomt 
lopUog."  We  have  before  «s  a  copy  of  tte 
parish  map  here  referred  to,  with  the  dlffer- 
«at  private  claims  (among  others,  that  of  Bea- 
net  Jopllng)  distinctly  set  out,  and  the  aur^ 
veya  on  whldi  tbey  were  located  minutdy 
detolled,  eertified  to  as  far  back  as  1806  ]>y 
tbe  surveyor  general.  It  may  be  that  It  la  not 
strictly  and  technically  In  evidence,  but  It  la 
before  us  by  refcrenoe  In  one  of  tbe  acts; 
and,  were  w«  not  to  act  upcm  It,  tlie  only  «C- 
foet  would  bo  to  resMud  naelessly  the  case  bi 
order  to  have  It  formally  introduced.  Thle 
sale  of  the  property  from  James  W.  Jopllng 
to  Samuel  H.  Houston,  Jr.,  was  made  on  the 
18th  of  Uay,  1895,  antedating  by  several 
years  the  Issuing  of  tbe  patent  which  tiie 
plalatiec  now  insists  was  ess^tlally  neces- 
sary to  convey  title  eltiier  to  Beonet  JopUng 
or  his  heirs.  Plaintiff  claims  by  purchase; 
If  James  W.  Jopllng  had  any  rights  In  this 
property,  tbey  were  not  original,  but  deriva- 
tive, rights,— dwlved  through  and  under  the 
conflrmatlDn  of  Bennet  Jelling.  We  are  of 
the  opinion  that  tbe  property  In  question  be- 
came tbe  property  of  Bennet  Jopllng  from 
the  moment  hla  claim  was  conflrmed  by  act  of 
oongresa,  and  became  subject  from  that  tlma. 
In  bis  favor,  to  full  rights  of  ownership,  and 
that  It  became  subject  also  from  that  time  to 
all  tbt  obligations  which  are  Incidental  to  pro^ 
erty  b^d  la  private  ownersbip  by  Individn- 
als,— among  «th«r  oUlgatlras,  to  that  of  itato 
taxation. 

We  are  Informed  by  the  record  that  the 
property  was  sold  In  1871  to  Victor  Sitting  In 
ODforcement  of  state  taxes  aaseesed  upon  It 
tn  the  name  of  Bonnet  JopUng,  and  that  the 
sale  made  was  confirmed  by  the  state  auditor 
In  1874,  and  that  that  act  of  confirmation  waa 
placed  of  record  at  that  time  In  the  parish  at 
St  Landry;  that  the  tax  purchaser,  Sitting, 
and  his  vendees,  Ohacher6  and  Boagnl,  have 
had  actual,  corporeal  possession  of  the  prop- 
erty ever  since  1871,— the  defendant  Cbacherfi 
holding  title  to  a  portion  of  the  property  by 
purchase  on  tbe  S9th  of  May,  18S2,  and  tbe 
defendant  Boagnl  to  the  balance  of  tbe  prop- 
erty by  purchase  on  the  SMth  of  July,  1900. 
The  defendants  have  set  up  their  respective 
titles,  and  pleaded  In  bar  of  plaintiffs'  actkm 
tbe  prescription  of  8»  4,  S,  10,  and  20  years. 
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The  plaintiff  urges  that  a  tax  sale  of  prop- 
erty which  btionged  to  a  person  notoriously 
dead  long  years  before  the  assessment  Is  null, 
and  In  support  of  this  contention  he  cites  Staf- 
ford Case,  33  La.  Ann.  620,  and,  further,  that 
a  tax  deed  which  neither  recites  the  assess- 
ment, nor  any  of  the  formalities  required  by 
law,  and  unaided  by  proof  aliunde  as  to  Its 
correctness,  Is  absolutely  null;  and  In  sup- 
port of  this  proposition  be  cites  Sapp  t.  Low- 
ry,  30  La.  Ann.  127S,  and  Lambert  r.  Craig, 
46  La.  Ann.  1109,  13  South.  701.  The  plaln- 
tifl  dkl  not  attack  by  direct  action  the  tax 
sale  made  of  this  property  In  1871,  under 
which  the  defendants  have  held  actual,  cor- 
poreal possession  since  that  time.  He  Ignored 
that  sale  altogether,  and  brought  a  petitory 
action  for  the  property.  He  filed  no  plead- 
ings after  the  defendants  had  set  np  the  tax 
sale  of  1874  as  the  original  source  of  their 
title,  nor  did  he  Introduce  evidence  to  break 
the  force  and  effect  of  a  tax  deed.  The  fact 
of  Bennet  Jopllng's  death  was  accidentally 
brought  out  as  having  occurred  many  years 
ago.  In  connection  with  the  administration  6t 
hla  succession  and  his  title  to  the  property. 
The  plaintiff  teetlQed  that  be  himself  was  B3 
years  of  age;  that  he  knew  nothing  of  Ben- 
net  Jopllng,  except  by  reputation;  lliat  he 
died  long  before  the  witness  could  remember. 
The  plaintiff,  upon  a  collateral  attack  which 
he  makes  upon  a  tax  sale  nearly  30  years 
after  It  took  place,  relies  vspm  Its  being  held 
to  be  absolutely  null  and  void  by  reason  of 
the  Insufficiency  of  the  recitals  of  the  tax 
deed  In  respect  to  the  observance  of  the  legal 
formalities  preceding  the  sale.  Plaintiff  Is 
correct  In  his  statement  that  upon  a  number 
of  occasions  we  have  declared  that  an  assess- 
ment made  in  the  name  of  a  dead  person  Is 
Improperly  made,  and  carries  with  It  the 
nullity  of  a  tax  sale  based  upon  It;  but  that 
mle  has  Its  limitations,  and  we  do  not  thhik 
It  can  or  should  be  applied  In  this  case.  It 
Is  a  latent  defect,  which  the  tax  purchaser 
Is  not  bound  to  ascertain  or  know.  It  Is  not 
me  whose  actual  existence  cuts  him  off  from 
Invoking  good  faith  as  a  basis  tor  the  pre- 
scription of  10  years*  acqulrendl  causa.  We 
have  Just  held  that  the  property  In  question 
was  In  Bennet  Jopllng  from  the  time  of  Its 
confirmation  by  congress,  If  not  before;  that 
from  that  time  It  became  subject  to  state 
taxation.  All  property  In  the  state.  Independ- 
ently of  the  question  as  to  who  la  the  owner 
of  the  particular  property,  la  subjected  to  tax- 
ation and  to  expropriation  for  the  purpose  of 
carrying  on  the  state  government,  though  the 
state  recognizes  the  Individual  rights  of  par- 
ties In  property,  and  has  sought  to  prevent 
their  divestiture  In  various  ways.  It  has  en- 
acted laws  by  which  an  assessment  of  prop- 
erty for  purposes  of  taxation  should  be  made 
annually,  commencing  and  closing  at  a  cei^ 
tain  fixed  date  It  has  fixed  the  date  of  the 
ddJnqnency  of  taxes,  and  the  time  and  place 
of  tax  sales.  It  has  sought  to  give  notice  to 
parties  Interested  in  particular  prc^erty  by 


placing  the  names  of  such  parties  In  connec- 
tion therewith,  as  far  as  they  could  be  aacer- 
talned,  upon  the  assessment  rolls,  and  In  the 
proceedhigs  connected  with  the  tax  sales,  but 
It  has  cast  upon  owners  the  afDrmatlve  duty 
and  obligation  of  making  themselves  known 
by  furnishing  assessment  estimates  of  their 
property  to  the  state  officials.  Now,  neither 
Bennet  Jopllng,  nor  any  one  claiming  rights 
upon  this  property,  has  ever,  so  far  as  the  rec- 
ord shows,  paid  a  dollar  of  taxes  upon  It,  made 
any  returns  for  assessment  purposes,  or  ad- 
vanced any  right  or  claim  of  ownership  to  It, 
since  the  confirmation  of  Utle.  Bennet  Jop- 
llng, we  are  Informed  by  the  record,  was  a 
soldier  In  the  Revolutionary  war,  and  neces- 
sarily died  many  years  ago.  He  and  his  heirs 
entirely  disappeared.  Their  residence — even 
their  existence— was  unknown.  But  It  did 
not  follow  from  this  fact  that  the  property 
In  Louisiana  was  not  subject  to  aasessment 
for,  and  liability  to  sale  for.  taxea  The  law 
expressly  provides  for  the  assessment  and 
sale  of  property  of  unknown  owners,  and  the 
aasessment  and  sale  of  this  property  as  prop- 
erty of  an  unknown  owner  would  have  passed 
the  title.  The  parties  concerned  would,  un- 
der such  circumstances,  have  received,  by 
mere  description  of  the  property  itself,  no 
warning  whatever  of  their  Interest  In  the  sub- 
ject-matter. Th^  certainly  have  no  real  or 
equitable  reason  to  complain  that  the  name  of 
the  original  owner,  as  shown  by  the  record, 
should  have  been  made  to  appear  In  the  pro- 
ceedings. If  the  aasessment  and  sale  of  the 
property  as  banging  to  an  unknown  owner 
would  have  conveyed  the  title*  plaintiff  can- 
not urge  now,  adversely  to  the  proceeding!), 
the  placing  therein  of  the  name  of  the  original 
owner,— a  fact  calculated  to  call  the  special 
and  direct  attention  of  the  Joplhig  family  to 
the  matter.  We  think  the  case  Is  covered  by 
that  of  Webre  v.  Lutcher.  46  La.  Ann.  574. 
12  South.  834,  and  Michel  t.  Stream,  48  I>a. 
Ann.  341. 19  Soath.  216.  Plaintiff  is  seeking 
to  enforce  a  neglected  and  apparently  an 
abandoned  right  to  the  ownership  and  posses- 
sion of  property  to  the  pr^udlce  of  parties 
who  have  been  in  possession  of  It  nearly  long 
enough  to  have  acquired  ownership  of  the 
same  without  any  title  whatever.  These  par- 
ticular parties,  however,  bold  in  good  faith 
under  titles  derived  orlghially  through  official 
proceedings  takea  out  by  state  officers  in  tbe 
enforcement  of  the  state's  rights.  They  are 
not  trespassers,  as  the  plaintiff  alleged  them 
to  be,  nor  were  they  originally  trespassers. 
The  mere  conclusion  of  law  to  that  effect  an- 
nounced by  the  plaintiff  Is  backed  by  no  fact. 
The  mete  failure  of  the  tax  collector  In  his 
deed  to  make  recitals  of  fact  which  It  would 
have  been  proper  for  him  to  have  made  does 
not  render.  Ipso  facto,  the  tax  sale  to  whiidi 
It  refers  absolutely  null  and  void,  nor  destroy 
the  good  faith  of  the  purchaser  at  the  tax 
sale  in  taking  possession  of  and  holding  the 
property  as  owner  under  It  Wdsch  v.  Au- 
gustl,  62  La.  Ann.  1966,  28  South.  808.  The 
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fftflon  of  proper  recitals  In  a  tax  deed  may 
bring  about  rerj  aertoiu  tronUe,  nnder  some 
conditions  and  clrcnmstances;  bat  It  does  not 
carry,  nider  the  clrcnmstances  ot  tbls  case, 
the  legal  resolts  vhlch  the  plaintiff  contoids 
for.  In  Michel  -r.  Stream  this  court  said: 
"It  win  be  seen  that  the  Code  recognizes  the 
existence  of  an  abandonment,  as  It  were,  of 
even  the  right  of  constmctlTe  or  civil  pos- 
session resnltlng  tmn  ownership,  not  neces< 
sarlly  wortUng  an  abandonment  of  ownership, 
bat  posslb^  modl^lng  and  affecting  Tei7  ma- 
terially the  rights  of  the  owner,  thongh  own- 
ership may  be  retained,  and  the  possession  re- 
sumed. This  ciaidttlon  of  aflahrs  If  rights  or 
claims  of  third  parties  under  color  of  title 
8hoDld  hare  inferrened  may  be  attended  with 
serlons,  sometimes  Insnrmonntable,  dlfflcni- 
ties.  So  long  sjs  the  owner  of  property  holds 
it  In  actual  possession,  he  occupies  a  position 
of  great  adrantage,  as  against  adverse  claims 
advanced  against  him.  As  he  loses  his  grasp 
upon  the  possession  he  surrenders  this  van- 
tage ground,  and  when,  In  order  to  retake  his 
own,  be  should  be  forced  to  have  recourse  to 
Judicial  ivoceedlngs,  he  may  find  himself  suc- 
cessfully met  by  pretensions  which  orlglnaUy 
would  have  been  h^  utterly  wltiumt  founda- 
tion or  merit  Prescription  acqnlrendl  causn 
or  libferendl  causa  may  cut  off  the  enforce- 
ment of  his  rights."  This  Is  precisely  what 
lias  happened  here.  The  i^lntlff  occupies, 
quoad  the  state  and  the  parties  holding  under 
the  state's  title,  the  status  ot  an  unknown 
owDW,  reaweAring  to  assert  neglected,  aban- 
doned rlghta  to  the  prejudice  of  parties  hold- 
ing titles  acquired  from  the  state  In  good 
faith,  and  holding  actual  possession  under 
th«n  tor  nearly  80  years.  nalntUTs  claim 
•  Is  without  equity.  He  cannot  oust  the  de- 
fendants from  pn^wrty  which  they  have 
bought  paid  tar,  and  Imimtved  while  he  has 
stood  In  the  background  until  values  have 
risen  to  which  he  has  contributed  nothing. 
Felix  V.  Patrick,  146  IT.  S.  817,  12  Sup.  Ot 
862;  86  L.  Ed.  719;  Foxcroft  v.  Hallett,  4fi 
D.  8.  S6S.  11  L.  Bd.  1008;  Moran  v.  Horsfcy. 
178  U.  B.  20S,  aO  Sup.  Ot  868^  44  L.  Ed.  1088. 

We  think  Oie  Jud^ent  Is  correct,  and  It  is 
herdiy  afDnned. 

MONBOB^  J.  I  concur  to  the  decree. 


RICHARDSON  v.  STATB. 
(Sapretne  Coort  of  Alabama.    Jose  6,  1002.) 

MURDER— SELF-DBFBNSB-BVIDBNCS!. 

1.  In  a  prosecution  for  murder,  evidence  that 
1  few  dan  b^re  the  kUltaiK  defendant  threat- 
ened to  lull  deceased  la  admuslble  as  teuding  to 
tbow  malice. 

2.  Defendant  was  sleeping  in  a  one-room 
bonse,  the  only  opening  in  which  was  a  door 
propped  shnt  with  a  stick,  aod  was  aroased 
Djr  deceased's  breaking  opeu  the  door  and 
Hjring  that  he  woold  lull  defendant  or  defend- 
int  woold  kill  blm.  Deceased  then  started 
towards  def«dant  with  an  open  knife,  when 
dttODdant  shot  Um.   The  evidence  was  eoi^ 


fllctiug  as  to  whether  the  house  was  owned 
hy  defendant  only  or  by  him  and  deceased  to- 
gether, and  as  to  whether  defendant  had  pre- 
viously threatened  deceased's  life.  There  was 
evidence  of  the  good  character  of  defendant 
and  the  bad  character  of  deceased  for  peace 
and  qaiet  Beld,  that  the  qnestion  of  whether 
or  not  defendant  acted  in  self-defense  was  for 
the  jnry. 

3.  Hie  evidence  required  the  snbmlt^on  of 
the  qnestiMi  of  defendant's  guilt 

Appeal  from  circuit  courts  Lee  count?;  A. 
A.  Evans,  Judge. 

UluB  Richardson  was  omvlcted  of  murder, 
and  appeals.  Aitlrmed. 

On  the  trial  of  the  cause  there  was  no  con- 
flict In  the  evidence  as  to  how  the  kiUIng  oc- 
curred, and  the  facts  as  shown  by  the  bill  of 
exceptions  were  as  follows:  "The  defendant 
and  one  Blstaf^  Drake,  the  only  eyewitness 
to  the  difficulty,  were  sleeping  In  a  one-room 
log  cabin,  the  only  opening  to  which  was  the 
door.  There  were  no  windows,  and  the  only 
mode  of  Ingress  and  egress  was  the  door. 
The  door  was  fastened  by  a  stick  being  prop- 
ped against  the  door  and  one  end  against  the 
floor.  About  snnup  the  defendant  and  Bish- 
op Drake,  who  was  sleeping  with  the  defend- 
ant, were  aroused  by  some  one  breaking  In 
the  door,  which  was  the  deceased.  The  de- 
ceased forced  an  entrance  Into  the  room  by 
breaking  the  stick  which  propped  the  door. 
The  deceased  entered  with  a  knife  open  In 
bis  band,  and  said  to  the  defendant  'What 
did  you  let  them  white  men  have  my  chairs 
for?  to  which  the  defendant  rejdied,  be- 
cause you  left  them  witli  me  to  give  them  if 
you  didn't  pay  them  the  debt'  The  deceased 
then  said  to  the  defendant,  Tes,  and  now, 
God  damn  you,  I  am  going  to  kill  you  this 
morning,  or  yon  have  got  to  kill  me.*  The 
dnCendant  said,  'Stand  back,  Henry;  stand 
back,  Henry,'  at  the  same  time  grabbing  his 
gun,  which  was  on  a  shelf  over  the  head  of 
the  bed-  The  deceased  made  a  motion  as  to 
cut  the  defendant  with  his  knife,  whoi  the 
defendant  shot,  hitting  the  deceased  in  the 
throat  and  on  the  diin,  from  which  wound 
he  died  about  two  days  later.  As  soot  as  the 
defendant  tbot,  he  Jumped  out  of  bed,  and 
ran  down  to  Sasser's  house,  about  a  quarter 
of  a  mile  off,  pursued  by  the  deceased  with  a 
stIdE  in  his  bands.  The  state  Introduced  evi- 
dence that  the  defendant  threatened  to  kill  de> 
ceased'on  Monday  nlgbt  before  the  difficulty, 
at  about  8  o'clock,  to  which  evidence  the  de- 
fendant duly  excepted,  and  moved  the  court 
to  exclude  the  same.  The  court  overruled 
said  objection  snd  motion,  to  which  action 
on  the  port  of  the  court  the  defendant  then 
and  there  duly  excepted.  The  defendant  In- 
troduced evidence  that  he  had  made  no 
threats  agatost  the  deceased  previous  to  the 
difficulty.  The  state  Introduced  evidence  to 
show  that  the  house  was  both  the  house  of 
the  decrased  and  the  defendant  The  defend- 
ant Introduced  evidence  to  show  that  the 
house  was  his,  and  that  the  debased  had 
nothing  to  do  with  It,  but  only  stayed  there 
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sometlmM  at  the  naaut  of  tb«  defendnat. 
Tfat  dsCeMtat  lirtrodttccd  vrldflM*  ot  h\k 
«o*d  efaatftcMr  ttUd  the  bad  <ih«ra<?Wr  6t  tb« 
deoeaMd  far  pdhce  a&A  4ulflt  th*ddf«iiAut 
raquCTtofl  the  eeort  to  give  to  the  J«rr  the 
foUowtag  written  cbarses,  and  separately  ex- 
cepted to  the  Aotufe  roTaeal  to  glre  each  of 
than  aa  adE«d:  "(1)  I  icdiaTga  jen,  smtiemen 
of  the  Jnrr,  tMt  If  yea  beUere  Cram  tke  evi- 
dence l^t  Henry  Saint  George  broke  Into 
ifte  hottM  ttf  tAitt  RlCbitanUob,  KUd  KHnHted 
Um  with  an  open  kidfe,  the  defendant 
offidw  Ho  duty  to  tetniat,  trot  mtd  the  right 
to  defend  himself  to  Die  eicttait  «f  UVUg  ht« 
amltanit  (B>  If  ttn  jmy  Mim  the 
taM  lb  thife  mat,  «ier  ttdint  flai  Oie 
Vanteit  toUty  of  ttBider  tt  ite  Uttona  d» 
«teb,  (g)  U  the  jairy  MMve  «he  ffvMeMe  in 
tUe  oaM^  ther  ir«  flW  tfae  dsCendaat  not 
gi«ty." 

Chas.  a.  Brown,  Atty.  Gen.,  ftfr  the  State. 

SEAltftt,  S.  fitlAenee  that  tta  the  Itlotulay 
fuettite  the  ktU&g  defendant  iSnreateiced  to 
kfH  the  deceftsed  was  adrntsdhle  as  tending 
ttt  (fttcw  that  defeiidaht  bote  fliallce  towardd 
decened,  and  waa  aettiated  "by  malice  to 
ithoetlag  hfm.  Whethef  in  ehcfotlng  Uie  de- 
eead£<d  defendant  wm  acting  just]flat)ty  tn 
eMfiietfenfle  ft^a,  nudet  the  whole  evidence, 
a  qveMbn  for  Hie  Jtay,  depending  in  fart  on 
whetiver  be  waa  Inipeiled  to  ^boot  by  a  be- 
lief, reaetn&bly  engendered  by  the  drcum- 
Btances,  that  tt  was  necessaty  to  do  so  hi  or- 
der to  sate  htfiKKlf  ftora  a  then  impending 
danger  of  great  bo<ffiy  hww.  Hila  hKinlry 
was  ia4>Mperly  ignored  by  the  Int  cbatge 
refused  to  defendant.  The  eirtdence  was 
sudi  as  1»  re^ntre  the  questtWi  at  whether 
defendant  wa&  guilty  of  mtfrder  to  be  enb^ 
mitted  to  the  Jury,  and  therefote  chnrgea  2 
and  8  were  ffot^y  refused.  OthfA-  than 
these  the  Mil  of  e»ni^lona  preeenta  no  gue»^ 
ttona  for  review,  and  »  It  found  ha  Hie 
record  proper. 

Jndgamit  tttn&ed. 


TffOMAS  Y.  STATB. 
(Snpreme  Coart  of  Alabama.    Jane  K,  1902.) 

CRIMINAL  UAW-JURORS  — QnALIFICATI0N3  — 
KELATTONBHIP  —  TN3TRtJCTI0NS  -  OMISSION 
OF  WORDS-OON8PIRACY  —  BVIDBNCB  "  DOC- 
LARATIONS. 

1.  Under  Code,  S  501ft,  declaring  that  a  Juror 
tnay  be  cbnllcni^ea  for  cause  if  be  Is  related 
within  certain  degrees  to  "tlie  defendant,  or 
with  the  proBecutor,  or  the  jwraon  alleged  to 
be  injured,  a  juror  who  was  not  related  to  de- 
fendant, bnt  was  related  to  a  person  awaiting 
trial   irader  a  eepai-ate  tndictment  for  com- 

filicity  in  the  aame  murder,  was  subject  to  chal- 
enge  for  cause. 

2.  An  instruction  that  if  the  jnry  "have  a  rea- 
sonable doubt  as  to  the  conclasions  of  the  proof 
on  auy  single  fact,  wbich  It  Is  uecessarr  for 
the  state  to  prove,  tbey  must  acquit  the  de- 
fendant," was  properly  refused,  not  being  clear. 

3.  It  is  not  error  to  refuse  an  Instruction  from 
which  a  word  is  omitted*  rendering  It  incom- 
plete. 


4.  A  reqoeated  hutroctioii  that  "the  proof  of 
suspicious  facts  agaiB»t  tlie  accused  eoee  Dot 
even  require  htm  to  r«btit  It  and  the  jury  Can- 
not convict  <«  sns&lcioua  facts  nrefely,*'  was 
erponevn  ia  assnrntng  proof  of  nupMoas  feet^ 
md  in  Igaoring  the  othw  erideace. 

6.  After  the  state  introduced  evidence  tending 
to  show  a  conapiracT  between  defendant  and 
others  to  capture  and  kill  deceased,  It  waa  not 
error  to  allow  etMcnce  of  What  Was  mM  aad 
done  hj  the  defwdant  and  such  others  after 
capttire  of  deceaaed. 

Appeal  fmn  etrontt  ooflrw  BbiMt*  wnifety; 
M.  D.  IteMO*,  Aidlia. 

Mu  Tbemaa  was  doiMotei  MT  ma6m  «f 
eae  Wblte^  and  appeal*.  AJBrm«A. 

TbM«  was  etidonCe  ttttndtKed  by  the  Mate 
tending  tn  ittiow  tbM  a  conapltney  ei^t«d  be- 
tween the  defendant  and  aereral  xrther  per- 
Msa  for  Hie  capture  and  lynching  of  said 
White.  After  the  IntnOhCtltti  of  eneh  evi- 
dence, the  etate  anked  ecveral  dufereot  wit- 
ntnaes  to  tell  what  waa  aald  and  done  by  the 
deVeaifttit  «ttd  the  n^era  after  the  captnre  of 
said  White,  and  btfove  he  wan  hung.  The 
def«Adant  eeparately  objected  to  each  of 
these  (luesthms  npon  the  ground  that  such 
evidence  was  taconipetent.  Illegal,  and  Imma- 
terta).  the  wort  wemded  each  «f  the  ob- 
jecttona,  and  the  defendant  dtAy  excepted. 
ITpott  the  ltttno*nctton  of  an  the  etldence,  ttie 
defendant  re^oested  the  wwrt  to  give  to  the 
jtny  the  following  written  charges,  and  aepa- 
rtitely  excepted  t»  the  coorna  refwri  to  glre 
each  of  them  as  asked:  •(Ifl)  tt  the  Jmy 
have  a  reaeotaahle  doubt  aa  to  tfae  condtisiavu 
of  ttre  pfotff  on  any  alngle  fact,  whfch  tt  Is 
necessary  for  the  atate  to  prtJVe,  they  nmst 
fteqalt  the  defendant*  A  reasonable  It 

a  dtmbt  which  nattffafly  arlaea  In  the  tnlnd 
in  codafderhyg  the  evidence."  ttre 
pMof  of  BtrsplChrtre  facte  agahwt  the  acetised 
doea  not  even  require  hlta  to  rebnt  it,  and  tfae 
^ry  vatOMt  convict  on  MtapiclOha  thtta  mere- 
ly.- 

W.  31.  Ladcey.  for  appeltaint  <3haa,  O. 
Brown,  Atty.  Gen.,  f<ur  the  StatSb 

DOWBBUU  J.  -The  defendsnt  «nd  one 
Tom  Marpfay  were  JotnOy  tadleted  at  a  qw- 
clal  term  of  the  circalt  court  of  Blatiore  ooan- 
ty  for  the  murder  of  Robert  White,  alias 
Robin  White,  by  hanghg  him  by  the  neck 
with  a  rope.  Tfae  defendant  Murphy  was 
not  arrested,  and  on  motion  of  the  solicitor 
a  severance  was  ordered  by  the  court  and 
the  defendant  Thoraaa  waa  tried  alone.  The 
blU  of  ezceptiona  recites  as  follows:  "There* 
upon  It  was,  before  the  examination  of  any 
of  the  Jurors  on  their  voir  dire,  conceded  by 
the  defendant  that  the  following  named  per- 
sons, to  wit  Lem  Strength,  John  Strength, 
Win  still,  Martin  Fuller,  Dave  Parker,  Jim 
Pugh,  Ben  Martin,  Jr.,  Tom  Duncan,  and  Tom 
Dorrougb,  were  Indicted  at  this  special  temi 
of  the  court  for  the  murd»  of  Robert  White, 
alias  Robin  White,  at  the  same  time  and 
place  that  the  defendant  Thomas  is  ludlcted 
for,  and  that  said  parties  are  not  Indicted  la 
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tbe  mm  Iii4Ieftm«Bt  wlUl  dctaidaM,  but  un- 
der dUTerant  ladlctnieBtt.  BBd  tbat  «aid  In- 
dlctmmts  ar*  pending  Ui  ttie  conrt,  and  that 
Ben  Martin.  Jr.,  and  WU  BOU  are  In  caatody 
airaltlnff  trU  at  thla  time  of  tbla  t«rm  on 
said  tadlctmenta  against  them,"  In  aelectlng 
tbe  JI1E7  ftr  the  trial  tbe  same  of  W.  F.  Ad- 
Uns  waa  dratrn  aa  a  tnror,  «ad  vpon  exam- 
laatlan  an  bli  rolr  Aire  It  iras  ahown  that  ta 
waa  a  Mean*  «ni8lB  ta  tbe  irtfe  ef  Ben  Mar- 
«lD,  Jr^  iitio  mu  tbeo  vwttadf  AwattKig 
trial  «ider  a*  tbActmeift  tat  tbe  mtaat  of* 
fflaaei  Agalaat  tbe  objectkm  Kif  tbe  defend* 
^nt,  ooaat  aMovwd  tte  Mate  Da  cbalbnge 
aald  Jmr  fer  oaaaa,  to  wbldh  ndtag  ttie  de* 
fendant  excepted.  Likewise  the  name  W. 
BEitt  «aa  dnwa  as  a  jurot.  wbo^  on  ezam- 
Inatkn  «n  bla  nrtr  dire,  waa  sbown  to  be  a 
•eooDd  eenam  to  WIH  Still,  wbo  waa  tb«i  In 
cmtoir  awaltliiC  trisi  uadir  indictment  on 
tbe  aama  charge.  Afloat  the  cA^ectlon  of 
tbe  defendaDt,  tke  court  alloved  the  atate  to 
iAaltaDge  diia  $taxK  for  cauac,  and  to  wMch 
filiDg  «bo<d«teDdant  enaepttd.  It  la  oontdod- 
«d  caonad  for  the  a^Itaint  tbat  the  rela- 
tlonahlp  hen  It  met  aaiaed  in  the  Matote 
40Dda  mtt  I  mam  ground  of  ottaUenge 
ur  <UMw  It  la  not  iQiiwt>nwd  Mt  ttatt  tbe 
digne  of  ttaa  fehuM*  lb  utthta  (bat  apeol&ed 
In  aabdtrUiiB  4  of  •aottoa  00L6,  tm  R  la 
oqcd  that  the  telnOoiahlp  «f  4he  }ator  Ik  not 
with  any  mat  «f  the  pMoM  named  la  the 
atatot^  a>d  thMtote  oftuMrt  he  t  gvoObd  of 
fitaalUhg*  Ar  omae;  Ibe  laaMenn  hflUv  that, 
aa  the  fliatnte  tpeefQaa  cartadh  pfezMW  wbdke 
ntatOdiiah^  to  tba  Jotor  aMQiulUtat  aad  ttiF- 
■Wm  grtui  M  ctaallttifea,  it  mtiat  be  «tf&* 
atTMd  aia  fachMdl^  as  tnmA  dt  chanange 
f*r«aiat  tha  NlatlMitfiip  «C  the  jorar  to  aay 
ethw  panaa.  U  tta  Wsthto  oalla  flar  «acta 
«  floaatMetleo,  Itaea  It  troold  follow  thvt  In 
(be  ttaa-«(  ■  lolaft  MKchMrt  agaiaat  two  ar 
■NnlonkaaMe-oavaa,  uteMawnwMee 
<a  deMBdeC  -wMch  la  a  matl*  o«  right 
Code,  I  tbe  dafandant  oh  trtal  alone 

iBlgbt  han  the  father  or  brother  of  tbe  other 
p«R«  Jotaliy  MMed  irtCh  Mai  ahd  awaltr 
bg  trial  to  alt  aa  a  jaror  la  hfa  caae.  It  re- 
qalrea  no  MguMaat  to  dcttUHURrate  that  aoeb 
a  how,  hi  tba  -nty  Hatura  of  thtaga,  would 
■ot  be  axanovt  tmn  tamneBeea  that  tnuld 
leadv  hfan  tacmpatent  to  act  aa  a  fair  and 
bDpartlal  jodtoa^  Agate,  If  the  eonetrttctlon 
aAed  far  he  tha  proper  one,  tbe  logic  of  the 
retBoateg  woald  oonfiBe  tbe  grounda  of  chal- 
leage  of  the  Juror  for  cavae  to  those  mentl<m- 
ed  In  the  atatnte,  aince  the  reasoning  proceeda 
open  flw  idea  that  tbe  qtedfying  of  certain 
tbtaff  In  the  atatnte  la  the  exelualon  of  every- 
thing not  mentlened;  or,  aa  It  la  put  In  argn- 
aieat,  the  mentioa  o<  particular  persona  Is  to 
the  cxelnaion  of  penKms  not  mentioned.  Hie 
dfcisiona  of  this  court  are  opposed  to  tbe 
TlewB  urged  hi  argument  by  counsel  for  ap- 
pellant In  State  v.  Marataall,  8  Ala.  302,  It 
wtt  decided  tbat  the  enumeration  In  the  stat- 
•te  of  canaea  for  diallenge  was  not  in  exclor 
oton  of  all  othcca.  The  purpoae  of  the  stat- 


nto  48  te  wHfOt  a  fkir  trial  between  the  atMa 
and  the  defenteht  by  an  heneat,  Impartial, 
and  hitelligebt  jury.  It  was  never  contem- 
plated by  the  lawmaftien  taut  the  -enumera- 
tion of  canaea  for  chalhHige  ahotild  operate  to 
deny  to  either  the  state  or  the  defendant  the 
very  thing  that  It  was  the  purpose  ot  the 
statute  to  secure,— a  fair  trial  by  an  booeaU 
impartial,  and  Intefltgenti  jury.  The  princi- 
ple laid  down  th  Maiahatl's  Case  supra,  has 
■Mnce  heen  rea«etted  and  adhered  to  in  the 
fofioirlng  caaes:  Snrith  t.  State,  05  AHl.  l; 
Brazleton  v.  Atata,  6ft  Ala.  90;  Grlffln  t. 
State,  90  Abi.  690, «  S<rath.  ■(flf>;  Oart*  v.  States 
IM  AlB.  4,  16  SouOl  180^  U.,  IM  Ala.  «3, 
10  Sonfb.  155;  Wlckard  t.  Btate,  100  AU.  45, 
19  South.  491.  In  Brazteton*s  Oase,  «iptt.  It 
waa  aald:  *^partlallty,  freedom  Ctoih  blaa 
or  prejudice,  capacity  wittaont  fear,  fttvor,  or 
alCectk»i,  a  ■true  delWenuiee  to  maht  betmen 
the  accused  and  the  state,  the  law  demanda 
aa  a  qualification  of  a  Jurw;  and  It  la  aa  ea< 
senUal  aa  the  Impartiality  of  a  iudge.  Itela- 
tlaasbfp  wtttihi  certahi  degrees,  wtMber  of 
cousaDgnlnlty  w  affinity,  la  an  abaohite  dla- 
auallflcatlon.  It  la  not  only  atadi  rrtaitlmi- 
ablp.  but  temporary  Mlatlaha  fonuad  bi  tba 
conne  of  hoalnMas,  or  M  the  ihtttCMMe  of 
fife,  wfaKh  ttajr  dlMituant.  'tthanerer  they 
tnay  Impoit  a  Just  liellef  of  a  want  of  Impar- 
tiality,—tbat  a  Juror  cannot  stand  Indifferent, 
eltiier  ttotti  totereat  et  from  the  taver  ainteg- 
Ing  out  of  the  relation."  In  that  case  the 
juror  waa  ball  tar  tbe  defendant,  and  It  waa 
held  to  he  good  ground  oH  eballenge  tos  cauae; 
Onr  conclusion  la  that  the  trial  court  In  the 
cue  before  ns  properly  allowed  the  atate  to 
diallenge  the  Jurors  to€  cause. 

Oharge  No.  10  Is  lirretred,  and  far  trotn  t>e- 
ttig  Meat.  It  waa  emulated  to  confuse  and 
mldead  the  Jury,  and  for  that  reaaon  the 
oourt  committed  no  error  Ifi  Mfuaing  it 

Charge  16  reqnestea  by  ^e  defendant  la  bi- 
eom^ete.  Where  a  word  or  wwds  are  omit* 
ted  trotti  a  Charge,  wtaldi  render  It  Incom- 
plete, tt  la  not  inciimbent  on  the  court  to 
Bupply  ancfa  omission  in  (urder  to  i^re  it  aenae 
and  meaning.  The  statute  reaulrea  cbargea. 
When  reooested  m  writing,  to  be  gWen  or  re- 
fused as  asked. 

Gbai^  18,  In  aastctnlng  the  proof  of  ana- 
pldons  facts,  and  at  the  aame  time  Ignoring 
tbe  other  erldence  tn  Uie  case,  was  mislead- 
ing in  Ita  tendency,  and  for  this  reason.  If  no 
other,  was  bad,  and  Uierefore  properly  re* 
fused. 

There  were  exceptions  reaored  to  other 
charges  given  and  refused,  but  no  comment  la 
necessary,  as  It  is  conceded  In  argument  by 
counsel  for  appellant  tbat  there  Is  no  merit 
in  these  exceptions. 

After  evidence  Introduced,  from  which  the 
Jury  might  reasonably  Infer  the  existence  of 
a  conspiracy,  the  declaratlona  and  conduct  of 
a  conspirator  In  furtherance  ot  the  common 
purpose  are  admissible  In  evidence  against  a 
co-consplrator.  Hunter  v.  State,  112  Ala.  77, 
21  South.  69;  Jobnaon  t.  State,  S7  Ala.  38, 
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6  Soutb,  400;  McAnaUy  T.  State,  74  Ala.  9. 
There  la  no  merit  in  the  exceptions  reserred 
to  tbe  rulings  of  the  court  on  the  evidence. 

We  find  no  error  In  the  record,  and  Judg- 
ment moat  be  affirmed. 


BIATOB,  BTO.,  OF  TALLADEGA  T.  FITZ- 

PATRIOK. 

(Supreme  Court  of  Alabama.    Jnne  4,  1902.) 

MUNICIPAL  CORPORATIONS-ORDIHAHCB-CQH- 
FUCT  WITH  STATUTE}— BBASONABUNBSS 
-COMPLAINT-SURPLUSAOB. 

1.  Acta  1900-1901,  p.  1557,  SS  B,  18,  give  the 
mayor  and  aldermen  of  Talladega  power  to 
pass  by-lawB  aud  ordioaiices  for  toe  good  gov- 
ernment and  order  of  the  citr,  uot  inconsiatent 
with  the  laws  of  tiie  state.  Code.  $  4654,  pro- 
Tides  that  any  person  who  willfnlly  distarbs  a 
religions  assemoly  must,  on  conTiction,  be  fin- 
ed. Held,  that  an  ordinance  in  the  same  lan- 
guage aa  the  statute,  except  that  tlie  word 
''wiUfnllr"  was  omitted,  waa  not  In  eocfliet 
with  it. 

2.  The  ordinance  was  not  unreasonable,  aa  an 
act  innocently  done  by  mistake  or  accident,  the 
natural  consequence  of  which  waa  not  to  inter- 
rupt or  distoro  the  assembly,  wonid  not  be  pun- 
ishable. 

S.The  tact  that  the  complaint  on  an  appeal 
from  the  mayor's  court  from  a  conviction  aud 
fiue  under  a  city  ordinance  claimed  the  amount 
of  the  fiue  imposed  did  not  render  the  com- 
plaint bad,  as  such  matter  was  mere  sni-plus- 
age. 

Appeal  from  city  court  of  Talladega;  O.  K. 
Miller.  Jndge. 

Prosecution  under  a  city  ordinance  by  the 
mayor  and  aldermen  of  Talladega  against 
Wiley  Fltzpatrlck.  From  a  Judgment  aus- 
tainlng  demurrers  to  the  complaint,  the  city 
appeals.  ReTersed. 

W.  T.  Edwards  and  J.  W.  Vandlver.  tor 
appellant  Whitaon  &  Graham,  for  appelle& 

HARALSON,  J.  The  onlinance  of  the  dty 
under  which  the  defendant  was  arrested,  tried 
and  convicted,  reads:  "Any  person  who  Inter- 
mpta  or  disturbs  any  congregation  or  assem- 
blage of  people  met  for  religious  worship,  by 
noise,  profane  discourse,  rude  or  Indecent  be- 
havior, or  any  other  act  at  or  near  such  place 
of  worship,  must  on  conviction  be  fined  not 
less  than  one,  nor  more  than  one  hundred 
dollars."  This  is  a  transcript  of  the  statute 
on  the  subject  making  It  an  ofiFense  against 
the  state  to  disturb  religious  worship,  except 
as  to  the  penalty  Imposed  and  that  the  word 
"willfully"  is  omitted  In  the  <Hrdlnance  before 
the  wwd  "interrupts." 

The  affidavit  on  which  defendant  was  ar- 
rested, and  the  complaint  in  the  city  coturt, 
on  appeal  by  the  defendant  from  his  convlc- 
tiun  by  the  mayor,  charged  the  offense  in  the 
language  of  the  ordinance, — "that  said  de- 
fendant on,  to  wit,  the  28th  day  of  July,  1901, 
did  interrupt  or  disturb  a  congregation  or  as- 
semblage of  people,  met  for  religious  worship 
In  the  clt7  of  Talladega,  at  the  Peace  Baptist 
Obtuvh  in  said  city,  by  noise,  profane  dis- 
course, rude  or  Indecent  behavior,  In  viola- 
tion of  said  ordinance,"  etc. 


ThB  defendant  demurred  to  tiie  complaint; 
on  grounds,  sulmtantialiy,  that  thla  ordinance 
was  to  confilct  with  the  statute  of  the  state, 
defining  the  offoise  of  disturbing  an  assem- 
blage met  for  religious  worship,  In  this,  that 
the  act  of  disturbance,  under  the  ordinance, 
need  not  be  willful  or  Intentional,  to  consti- 
tute a  violation  thereof;  that  It  waa  not  aver- 
red, that  the  defendant  did  willfully  inter- 
rupt or  disturb  the  congr^ation,  and  that  the 
ordinance  was  unreasonablev  in  tbat  any  act 
howevor  Innocently  or  nnlntentltmally  done^ 
which  Intnmpta  or  disturbs  such  a  congre- 
gatl^m.  Is  a  vlolatton  of  the  <adlnance.  Tbe 
court  snatalned  tbe  demurtw,  and  tiie  dty  ap- 
peals. 

The  charter  of  the  dty  bestows  on  the  may- 
or and  aldermra  the  power  to  presCTve  the 
peace  and  good  order  of  the  dty  (section  5); 
and  to  make  and  adopt  by-laws  and  ordi- 
nances, upon  whatever  subject,  not  Inconsist- 
ent with  the  laws  of  the  state,  for  the  good 
government  and  order  of  the  city,  and  such 
as  shall  be  needful  tor  the  government  police 
Interest  welfare  and  good  order  of  the  dty 
(section  18).   Acts  1900-1901,  p.  1557. 

It  was  competent  for  tbe  general  assembly 
to  delegate  such  power  to  the  mnnlcM^aUty, 
which,  when  enacted  Into  an  ordinance^  had 
the  force,  as  to  pawns  bound  thereby,  of 
a  statute  passed  by  the  legislature  Itself, 
Moses  T.  Mayor,  etc.,  52  Ala.  20T.  Tbe  pow- 
er to  enact  such  ordinances  was  bestowed, 
not  to  punish  for  an  offense  against  the  pub- 
lic Justice  of  the  state,  but  to  provide  a  po- 
lice regulation  for  the  enforcement  of  good 
order  and  qnlet  wltbln  tbe  limits  of  the  corpo- 
ration. It  was  altogether  Immaterial,  in  be- 
stowing this  power  on  the  city,  whether  tbe 
state  had  created  this  offense  against  its  own 
laws  or  not  The  offense  against  the  corpora- 
tlmi  and  the  state  are  distinguishable^  tito 
one  Intended  for  the  peace  and  good  order  of 
the  city,  and  tbe  oth»,  tor  the  maintenance 
of  good  government  and  the  dignity  of  tlie 
state.  Mayor,  etc.,  v.  Allaire,  14  Ala.  400; 
City  Council  of  City  of  Montgomery  v.  M<Kit- 
gomery  &  W.  P.  R.  Co.,  SI  Ala.  8S.  If  no 
statute  h^  ever  been  enacted  by  tbe  atate^ 
to  puniah  persons  for  disturbing  xelli^ns 
worship,  it  would  have  been  perfectly  compe- 
tent for  the  legislature  to  conf a:  the  power  on 
the  cl^  to  adopt  aucb  an  ordinance  as  a  po- 
lice regulatltm.  City  of  Annlston  v.  South- 
ern By.  Co..  112  Ala.  558,  20  South.  915; 
Holt  V.  City  of  Birmingham,  111  Ala.  369, 
19  South.  785. 

At  common  law  any  distnrbance  of  a  law- 
ful assembly  of  people  met  for  religious  pur- 
poses Is  indictable.  5  Am.  &  Ehig.  Bnc.  Law 
(Ist  Ed.)  721.  The  statute  In  this  state  on 
the  subject  does  not  abrogate  the  offense  at 
common  law.  Mr.  Bishop,  treating  the  sub- 
ject defines  disturbance  "to  be  any  ctrndnet 
which,  being  contrary  to  tbe  usages  of  the 
particular  sort  of  meeting  and  class  of  pn^ 
sous  assembled,  Interfaes  with  Its  due  prog- 
ress and  services,  or  Is  annoying  to  the  con- 
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gregatlon  In  vlxrie,  n  In  part"  3  Blab.  Or. 
law,  I  800.  The  aet  mnat  hare  beui  porra- 
ant  to  design,  and  not  done  ttarongh  mere  ac- 
cident or  mMftka   Id.  I  80& 

Our  later  adjndlcatlona,  in  conatndng  tba 
•tate  statute  on  tlie  nibject  <Oode^  i  46M),  oa- 
tabUsb.  **tbat  a  pnrpoae  and  Intent  to  dla- 
tnrb  la  not  a  necessary  factor  In  ttae  crimes 
but  on  ttae  contrary,  that  any  act,  wblcta  ia 
within  ttae  toma  of  the  statute,  the  natural 
consequence  of  which  la  to  disturb,  and 
wblcta  Is  wlllfnlly  dwe^  and  wblcb  In  fact 
doea  dlstorb  an  assanbly  at  people,  met  for 
reUglons  worship,  comes  under  the  denonda- 
tton  of  the  law,  thonsh  the  actor  may  hSTe 
bad  no  bitoit  to  dtstnrb  tihe  assembly."  Sal- 
ter T.  State,  90  Ala.  207.  18  Booth.  986^  and 
antborltles  there  dted. 

Wh«i  pn^jierly  oonstmed,  tber^re.  It  Is 
seen,  that  the  statute  and  ordinance  of  the 
dty  mean  ttae  same  thins,  in  substance  and 
lesU  dfect 

The  ordinance  Is  not  unreasonable.  Under 
It  no  one  could  be  convicted  ftar  any  act  Inno- 
cently done  by  mistake  w  accident,  Itae  nat- 
ural consequence  of  which  was  not  to  Inter- 
rupt or  disturb  the  assembly.  What  would 
be  a  disturbance  under  the  ordinance.  Is  a 
question  for  the  Jury,  under  proper  instruc- 
tions from  ttae  court 

That  part  of  the  complaint  which  claims 
tbe  amount  ot  the  fine  imposed  on  the 
defendant  by  the  mayw,  was  unnecessary 
and  mere  surplusage.  It  mii^t  have  beoi 
atricken,  but  did  not  render  tiie  complaint  de- 
murrtble. 

BeT€csed  and  remanded. 


KIOKBB  T.  STATB. 
<8oprans  Court  of  Alabama.   Jnne  6,  1902.) 

QAMINO— OTIDBMOa. 

Where  It  appeared  that  defendant  bet  at 
a  game  idayed  with  cards  in  a  room  on  the 
WGond  story  of  a  two-story  balldlDg,  the  lower 
«toiT  of  which  was  occupied  bj  the  owuer  of 
the  room  as  a  store  for  retailiog  Uqaors,  which 
room  was  reached  by  a  stairway  from  the  side- 
walk in  front  of  the  store,  without  any  open- 
lag  into  the  store,  a  convtetion  for  bettiDg  at 
a  game  of  cards  played  at  a  "tavern,  ins,  store- 
honse  tor  retsiliag  ipiritaooa  Uqaors,  or  hoose 
or  place  where  spiritnoos  liquors  were  at  the 
time  sold,  retailed,  or  glTm  away,"  was  pn^ 
eriy  directed. 

Api>eal  from  dty  court  of  Mon^mery; 
Wm.  H.  Thoraaa,  Judge. 

J.  A.  Kicker,  alias,  etc  was  couTlctad  of 
betting  at  a  game  of  cards  played  at  a  place 
where  sptaltnons  Uquors  were  sold,  retailed, 
or  given  away,  and  he  aiveals.  Afltoned. 

The  defendant  requested  tbe  court  to  give 
to  the  Jury  the  following  written  charges, 
and  aeparately  excepted  to  the  court's  re- 
fusal to  give  each  of  them  as  asked:  "(1) 
If  ttae  Jury  believe  ttae  evidence^  they  must 


And  the  defendant  not  guilty.  ®  If  Oie  Jury 
have  a  reasonable  doubt  as  to  wta^er  tbe 
game  was  played  In  a  private  bedroom,  and 
that  tbe  game  did  not  take  place  at  elttaer  oi 
the  places  denounced  by  tbe  statute,  th^ 
ttaey  must  find  tbe  defendant  not  guilty.  <S) 
If  ttae  jury  have  a  reasonaUe  doubt  as  to 
whether  tbe  defendant  bet  or  played  at  a 
game  with  cards  at  a  tavern.  Inn,  storehouse 
fOr  retailing  spirituous  liqu(Mrs,  etc.,  bouse  w 
place  -wbere  spirituous  liquors  were  at  the 
time  sold,  retailed,  or  given  away,  or  In  a 
public  place,  or  some  othor  public  pUce.  or 
at  an  outhouse  where  people  resort,  then 
they  must  find  tbe  defendant  not  guilty." 

Ohas.  O.  Brown,  Atty.  Oen.,  for  ttae  State. 

DOWDELL,  J.  The  defendant  offered  no 
evidence.  The  evidence  introduced  by  the 
state  was  without  conflict,  and  showed  that 
the  defendant  In  October,  1901,  and  before 
tbe  finding  of  the  indictment,  In  Montgomery 
county,  bet  money  at  a  game  played  with 
cards;  that  the  game  was  played  In  a  room 
in  the  uppw  story  of  O'Rear's  store,  In  the 
county  and  city  of  Montgomery;  that  the 
room  used,  and  the  one  in  which  said  game 
was  pl^ed,  was  in  a  two-story  building,  tbe 
room  being  In  the  second  story  of  said  build- 
ing; that  In  the  room  was  a  bed,  with  mat- 
tress on  It,  a  table,  and  chairs;  that  in  the 
first  or  ground  floor  of  said  building  there 
was  a  storehouse  for  retailing  spirituous,  vin- 
ous, and  malt  liquors,  which  was  occupied 
by  said  O'Rear  as  a  store,  and  liquors  were 
kept  by  said  O'Rear  In  said  store  for  sale; 
that  to  reach  said  room  where  said  game 
was  played  there  was  a  stairway  that  led 
from  the  sidewalk  In  front  of  said  store  to 
the  second  story  of  said  building;  that  there 
was  a  wooden  partition  that  separated  the 
stairway  from  the  store  occupied  by  O'Rear, 
that  extended  from  the  stairs  to  the  cell- 
ing; that  there  was  no  opening  between  said 
stairway  and  the  said  store;  that  during  the 
time  tbe  game  was  played,  which  continued 
the  greater  part  of  the  day,  the  defendant, 
with  several  others,  came  Into  and  went  out 
of  said  room  by  the  stairway  that  entered 
said  building  from  the  street;  that  there  was 
no  opening  connecting  the  room  where  the 
game  was  played  and  the  Btor«-oom  under- 
neath occupied  by  O'Rear.  but  It  was  all  the 
same  building,  and  known  as  O'Rear's.  On 
this  undisputed  evidence,  and  under  the  deci- 
sions by  this  court  hi  the  following  cases: 
Johnson  v.  State,  19  Ala.  627;  Brown  v. 
State,  27  Ala.  47;  Huffman  v.  State,  29  Ala. 
40;  Id.,  80  Ala.  S32,— the  court  properly  gave 
the  general  affirmatlTe  charge  as  requested 
In  writing  by  tbe  state,  and  committed  no  re. 
versible  error  In  refusing  the  charges  re- 
quested by  the  defendant  There  were  no 
other  exceptions  reserved. 

Th^  Is  no  error  In  ttae  record,  and  ttae 
Judgment  will  be  affirmed. 
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G«IZ>GR  STAm 
(Bnpreme  Oonrt  of  Alabaouu   Jiib«  5,  1902.) 

■MBaEZLBItBMTL-TRAVrailNO  SALBSHAN-^- 
PBN8B  AOOOUNT— nUiSlI  CBAROB8. 

Od  a  prosecution  auder  Oode,  §  4050,  re- 
lating to  embezElemeat  hj  clerks,  agents,  etc., 
eridence  that  defendant,  a  tiaTeung  salesman 
nuder  a  contract  wheretv  hia  emplcver  was  to 

hla  expoisea,  in  his  acconnt  tendered  tor 
sgEpeuses  made  a  false  charge  for  a  meal,  vaa 
insafflcieut,  there  being  do  evidence  that  the 
employer  advanced  the  monsj,  or  that  defend- 
ant collected  money  oat  ot  which  It  was  paid. 

Appeal  from  Macoa  county  court;  11.  B. 
Abercromble,  Judge. 

W.  D.  Orlder  was  coDTicted  ot  embezsle- 
ment.  and  appeals.  Reversed. 

Jinks  ft  Blue,  for  appellant  (Sum.  Ck 
Brown,  Att^.  Gen^  ft>r  tbe  State. 

HARALSON,  J.  J'or  a  "dark,  agent,  serr- 
ant,  (HT  apprentice  of  tatj  ivlvate  person  or 
persons,"  to  be  guilty  of  embezsOemrat  under 
tbe  statute,  be  most  bare  fraudulently  con- 
verted to  bl8  own  use,  or  tbe  use  of  anotber, 
money  or  property  wblcb  came  Into  bis  pos- 
session by  virtue  of  bis  employment  Code, 
14659. 

For  a  conviction  of  tbe  offense  it  bas  been 
beld.  It  Is  essential  that  tbe  prosecution  es- 
tabllab  tbe  propositions,  (1),  tbat  tbe  accused 
was  the  clerk,  agent,  servant  or  apprentice 
of  a  private  person;  (2),  tbat  tbe  money  or 
property  came  Into  bis  poasesdon  by  virtue 
of  bis  employment;  (3),  tbat  he  embezzled, 
or  fraudulently  converted  to  bis  own  use,  or 
Craudubuitly  secreted  It  witb  intent  to  oon- 
vert  It  to  bla  own  use.  PuUam  v.  State.  7S 
Ala.  31.  56  Am.  Rep.  21;  Reeves  v.  State,  95 
Ala.  41,  11  South.  15S. 

Waiving  tbe  question  wbetber  or  not  tbe 
defendant  was  tbe  agent  of  the  prosecutor, 
and  tbe  alleged  errors  of  tbe  court  In  tbe 
exclusion  of  evidence  ottered  by  defendant 
tor  tbe  purpose  of  sbowlng  tbat  be  was  not 
tjne  employft  or  agent  of  the  prosecutor,  there 
Is  nothing  In  the  evidence  tending  to  show 
tbat  defendant  ever  received  from  or  for  him 
any  money  which  be  could  posalbly  couvert 
or  embeusl&  Tbe  charge  of  embezzlement  for 
wbicb  the  state  elected  to  prosecute  was,  that 
In  the  account  which  defendant  rendered  for 
bis  expaises  Incurred  while  In  tbe  service  of 
tbe  prosecutor,  there  Is  an  item,  of  May  8, 
1000,  of  85  cents  for  one  meal,  paid  to  W.  M. 
Bates,  the  contract  being  that  prosecutor  was 
to  pay  defendant's  expenses  while  traveling. 
The  proof  relied  on  by  the  state  to  convict 
was,  that  Oils  was  a  false  charge,  which  It 
Introduced  evld«ice  tending  to  show,— the  de- 
fendant, on  tbe  other  band.  Introducing  evi- 
dence tending  to  show  tbat  It  was  a  correct 
charge.  But  whether  correct  or  not  one  of 
two  things  remains  true,  flrst  If  not  correct 
then  no  money  was  paid  out  for  the  meal  and 
there  could  have  been  no  misappropriation 
or  conversion  of  It;  and  second,  If  the  amount 
was  actually  paid  as  defendant  d^oses  It 


was,  it  waa  as  yit  hla  own  momVi  alaea  tta» 
la  no  ev1d«ne»  tSiat  the  pioeacntw  ever  ad- 
vanced It  or  any  other  sum  to  him  with 
which  to  pay  SKpeasea,  or  tJiat  deCeodut 
collected  for  prosecutor  funds  out  of  which 
the  amount  was  retained;  and  In  tfttier  caae, 
tbe  crime  of  embesBlemeat  of  the  amount 
waa  imposalblo.  If  tiie  charge  waa  falae; 
made  with  tbe  view  ttf  cbaxgliv  the  proae- 
cator  witb  that  much  more  than  defendant 
actually  mid  out  1^  way  of  axpenses,  and 
to  that  extent  to  gain  «k  advantage  of  pma^ 
enter  on  final  sattlencnt  for  serdces  raor 
dered,  of  wbatem  offaue.  If  any,  ttu  de- 
fendant  may  bare  been  gollty.  It  could  not 
have  been  of  embeaalemant  in  such  a  tzana- 
actlon. 

The  court  therefore,  erred  In  not  titotfilng 
tbe  Jury  aa  requested  by  defendant  tiiat  If 
they  believed  the  evidence  tSiay  must  And  for 
defendant 

Reversed  and  remanded. 


O0LU  V.  HOUSB. 
(Supreme  Conrt  ot  Alabama.   June  8,  190a> 

BXBCUTORS  AND  ADHINIfTntATOKB— SAIAS  <^ 
LAND  —  CONFIRMATION  —  FAIUURB  TO  KEEP 
BID  QOOD— MBMORANDUH  OP  SAI.B— NECBB* 
SITT  —  HISRBPRESBNTATIONS  BY  ADHlNIS- 
TRATOR  —  ACmON  FOR  DAHAOSa  —  COM- 
PLAINT. 

1.  A  public  sale  of  land,  under  order  of  court 
by  au  administrator,  properly  repMted  to  the- 
court  nnder  Code,  i  2154,  providing  that  the 
return  of  Uie  officer  makisg  a  judicial  sale  ehaU 
be  the  note  of  the  contract  within  the  meauing^ 
of  section  21K2,  reoniring  contracts  for  the  sal» 
of  lands  to  be  evidenced  by  a  written  note, 
la  sufficiently  evidenced  to  constitute  a  valid 
sole^  and  the  fact  that  the  aoctioneer  makes 
no  memorandum  of  the  sale  Is  immaterial. 

2.  An  admiulBtrator's  sale  by  order  of  conrt 
is  a  judicial  sale,  and  therefore  misrepresenta- 
tions by  tb«  administrator  are  no  defoise  to 
an  action  by  him  anlnst  a  bidder  tta  damages 
for  failing  to  keep  Uie  bid  good,  as  tbe  rule  ot 
caveat  emptor  applies  to  judidal  sales. 

8.  The  want  of  conSrmatioo  of  an  adminis- 
trator's sale  of  real  estate,  which,  under  tha 
expr^  provisions  of  Code,  H  175,  177,  cannot 
be  confinned  till  tbe  purdiase  price  Is  paid  or 
secumi,  is  not  a  defense  to  an  action  against 
a  purchaser  for  damages  fm:  falling  to  keep  his 
bid  good. 

Appeal  from  circuit  court  Btowab  county; 
J.  A.  Bllbro,  Judge. 

Action  by  P.  E.  Culli,  as  admhilstrator  of 
the  estate  of  D.  B.  Horton,  deceased,  against 
J.  M.  House,  for  damages  for  failure  to  keep 
good  a  bill  made  at  an  admlnlstrator'a  aale. 
From  a  judgment  for  defendant  the  platan 
tiff  appeals.  Reversed. 

This  action  waa  broim;ht  by  tbe  appellant 
P.  B.  Oulll,  as  administrator  of  the  estate  of 
D.  B.  Horton,  against  the  appellee,  J.  JA. 
House.  A  demurrer  was  sustained  to  the 
original  complaint,  and  tho-eupou  tbe  plain- 
tiff filed  an  amendment  to  tbe  complotot 
which  was  in  words  and  figures  aa  followa: 
'*rbe  plaintiff,  aa  such  administrator,  further 
claims  of  the  defendant  tbe  aum  of  one  hun- 
dred doHars  as  damages,  with  interest  from 
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Sept.  Mb.  18Mi  ter  thai  hentafoM^  to  vtt, 
plaintiff  avetft  tkat  he  In  tha  Bdmtaditra>- 
tQT  of  thm  wtato  of  B.  Hoiloa,  wlio  dtod 
iBteatftts  and  who  ^aa  mt  the  time  of  bli 
death  a  resident  cHtaen  of  Etowah  county, 
Alaltama,  owning  re»t  and  pers<nial  propertT' 
to  saM  cooBty;  that  plaintiff,  aa  such  admla- 
ktrator.  on  or  abovt  June  8d.  1896,  filed  hte 
petition  In  the  probate  couit  ot  said  coont7> 
prayinK  to  sail  iald  lands  foi  the  payment 
of  debta  of  aald  estate;  tliat  oa  the  bearing 
of  said  pstkloa  by  said  court  the  said  lante 
of  said  cetatft  wve  decreed  t»  be  uM.  at  puhr 
lie  outcry  to  the  hiffheet  bidder;  that  said 
land  ahould  bi  sold  fof  eae^tilrtl  cash  and  a 
credit  of  one  and  two  years  for  the  deficrred 
paynaenta,  the  pure  bee  er  to  execute  hla  two 
notes  for  ^  each  of  said  purchase  price;  that 
due  and  legal  notice  w&»  glTen  as  required 
by  law;  that  In  parsuance  of  said  decree  and 
notice,  and  by  authority  of  said  court  In  him 
Tested  for  said  purpose,  be  exposed  for  sale 
aald  lands;  that  at  said  sale  the  defendant, 
J.  M.  Honse,  did  become  the  pnrchaaer  and 
Ughest  bidder  for  a  portion  ot  said  tantto  for 
the  aiim  (Mt  one  hundred  and  slzty-thiee  dol- 
lars; that  defendant,  though  knowing  the 
terms  of  said  sale,  failed  and  refused  and 
does  fail  and  refnae  to  comply  with  the  terms 
of  hla  porchase,  bat  has  wholly  failed  to  do 
so;  that  plalntUf  reported  said  sale  to  said 
court,  showing  said  failure  of  said  defendant 
to  K>  comply  with  his  purchase;  said  ooort 
<ndered  and  decreed  that  plaintiff  again  sel) 
said  land,  which  on  due  and  legal  notice  was 
done  on,  to  wit,  Dec.  2Bd,  1900;  that  aald 
last  aal*  was  reported  to  and  confirmed  by 
•aid  ceort  before  commeoceBMnt  of  thla  salt; 
that  tba  Ughest  bid  received  was  |cUtS,  and 
said  laat  aale  was  on  same  terms  as  the  first 
sale.  Flatnttfl  avers  that  by  reason  of  said 
resale  plaintiff  had  to  readvertlse  said  lands. 
Incurred  additional  court  costs  to  the  amount 
of  910  In  the  probate  court,  lost  the  difference 
between  the  first  sale  and  the  second  sale, 
and  Incurred  attorney's  fees,  to  wit,  $20,  for 
satd  resale;  hence  which  amounts  plaintiff 
elalma  In  thla  suit"  The  defendant  pleaded 
the  general  Issue  and  the  following  special 
pleas:  Defendant  for  furtber  plea,  says 

that  the  sale  referred  to  by  plaintiff  was  at 
public  auction,  and  no  memorandum  was 
made  by  the  auctioneer,  bis  clerk  o^  agent, 
showing  the  price  at  which  tbe  land  was 
■old,  tbe  terms  of  sale,  the  name  of  tbe  per- 
maa.  on  whose  account  the  sale  was  made,  and 
fbe  name  of  the  purchaser.  (8)  Defendant, 
ft>r  further  answer  to  complaint  of  plaintiff, 
says  that  at  the  time  said  sale  was  made 
plaintiff  represented  to  defendant  that  the 
famd  in  qnestion  contained  about  one  acre  of 
gromid,  and  defendant,  relying  on  said  repre- 
■eotatloo.  bid  off  said  land  at  said  sale.  De- 
fmdant  Kven  that  said  representation  was 
wholly  untrue,  and  that  said  lands  contained 
Itss  than  one-half  an  acre,  and  for  this  rea- 
am  d^smdsnt  refused  to  take  aald  land,  (ft) 


Dctendaat,  for  fofther  plea,  says  that  the 
sale  referred  to  In  ^ataitlff's  complaint  waa 

never  confirmed  by  tbe  probate  court  order- 
ing the  sale  of  said  lands  by  plaintiff,  and 
for  this  reason  he  nev^  became  liable 
to  plaintiff  on  account  of  tbe  matter  com- 
plained of.  Defendant,  for  further  plea, 
says  that  at  the  time  said  sale  was  made  of 
said  lot  to  defendant  plaintiff  represented 
that  there  was  on  the  let  being  sold  a  house 
with  foar  rooms  on  the  same;  that  defendant, 
rrtyteg  on  said  repiesentatlan,  bid  off  said 
lands  at  said  sale;  and  dwleBdant  avers  that 
said  repreeeatatlen  was  whally  untrue,  and 
that  the  boose  and  grounds  contained  only 
two  rooms.  (6)  Defendant,  fbr  furtber  plea, 
saya  that  at  the  time  said  aal*  was  naade  of 
•aid  lot  to  defendant  phttntMf  repreamited 
ttiat  there  was  a  three-room  boose  on  said  lot; 
and  that  defendant,  relytog  en  said  repre<- 
sentatlon,  bid  off  said  lands  at  said  sale;  and 
defendant  avers  that  said  representations 
were  wholly  untrue,  and  that  tbe  house  on 
said  lot  contained  only  two  rooms."  To  the 
second  plea  tbe  plaintiff  demurred  npon  the 
following  grounds:  "(1)  Said  plea  Is  no  an- 
swer to  the  complaint,  because  tbe  complaint 
shows  on  Its  face  that  It  is  a  legal  sale; 
because  the  sale  shown  in  tbe  face  of  the 
complaint  Is  a  Judicial  sale,  and  needs  a  con- 
firmation b^ore  sale  is  completed."  To  the 
third,  fifth,  and  sixth  pleas,  tbe  plaintiff  de- 
murred upon  tbe  follewtani;  grounds:  "{1} 
Becaose  tiie  complaint  shows  on  its  face  that 
It  Is  a  Jodictal  sale,  ot  whMi  doe  notice  was 
given,  and  It  Is  no  answer  to  said  complalat, 
and  that  the  awonnt  sold  was  enly  one-half 
acre  In  place  of  one  acre^  (S)  Tbe  defendant 
bad  no  right  to  rely  on  statements  of  plain- 
tiff. (3)  Tbe  defendant  has  no  right  to  rfr< 
fuse  to  comply  with  the  terms  of  sale.  (4) 
Said  plea  Is  no  answer  to  the  complaint,  in 
that  tbe  complaint  shows  on  Its  face  to  be  a 
Judicial  sale."  To  tbe  fourth  plea  the  plain- 
tiff demurred  upon  tbe  following  grounds: 
"(1)  Because  It  Is  Immaterial  whether  the 
sale  was  or  was  not  confirmed  by  the  pro- 
bate court,  (2)  Tbe  complaint  shows  on  Its 
face  that  defendant  failed  to  comply  with 
his  bid,  yet  complains  because  said  sale  was 
not  confirmed.  (3)  The  sale  not  being  con- 
firmed is  no  answer  to  the  complaint.  (4) 
Said  plea  Is  no  answer  to  tbe  complaint, 
which  shows  on  its  face  a  judicial  sal^  and 
a  noncompliance  of  defendant,  and  therefore 
could  not  be  conflnned."  The  demurrer  to 
tbe  second,  third,  fifth,  and  sUth  picas  were, 
by  tbe  court,  overroled,  and  tbe  demurrers 
to  tbe  fourth  plea  were  sustained.  Upon  tbe 
trial  of  tbe  cause  there  was  Judgment  In 
favor  of  the  defendant,  but  under  the  opin- 
ion on  the  present  appeal  It  Is  unnecessary  to 
set  out  tbe  facts  of  tbe  case  in  detail.  Tbe 
plaintiff  appeals,  and  assigns  as  error  tbe 
rulings  of  the  court  upon  the  pleadings,  and 
the  several  rulings  upon  the  trial  to  vlilcta  ex- 
ceptions were  reserved. 
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P.  E.  OuUl,  for  appdloDt  Burnett,  Hood 
A  Mutphre^  for  appellee. 

McOLELIiAN,  C.  J.  Upou  every  pertinent 
<!on8ideratloii,  And  by  all  ruling  autliorltieB,. 
the  sale  of  the  land  to  J.  M.  House  made 
through  CuUl,  aa  administrator,  etc.,  by  the 
probate  court  of  Etowah  county,  under  Its 
decree  to  that  end,  was  a  Judicial  sale.  The 
complaint  showed  that  the  sale  was  within 
the  letter  and  spirit  of  section  2154,  and  that 
It  had  been  reported  to  the  court  rendering 
the  decree  of  sale,  as  therein  contemplated. 
Flea  2,  setting  up  that  the  sale  was  at  public 
auction,  and  that  no  memorandum  was  made 
of  it  by  the  auctioneer,  etc.,  was  no  answer 
to  the  complaint,  and  the  demurrer  to  It 
should  have  been  sustained.  The  sale  being 
a  Judicial  one,  the  maxim  of  caveat  emptor 
applies,  and  the  purchaser  cannot  defend  an 
action  at  law  for  the  purchase  money  because 
of  misrepresentations  of  the  administrator 
while  acting  as  the  agent  of  the  court  In  mak- 
ing the  sale.  Fore  t.  McKenzIe.  68  Ala.  115. 
Pleas  3,  5,  and  6,  therefore,  presented  no 
fense  to  this  action.  Plea  4  was  also  bad. 
It  was  not  necessary  for  the  sale  to  be  con- 
firmed to  support  an  action  under  section 
149  of  the  Gode.  The  default  of  the  pur- 
<:haser  rendered  a  confirmation  of  the  sale 
legally  Impossible.  Gode,  H  176,  177.  On 
another  trial,  with  the  pleas  to  which  we 
have  adverted  eliminated  from  the  case,  and 
the  evidence  confined  to  proper  issuea,  the 
-plalnttn  on  adducing  the  evidence  Introduced 
by  him  on  the  first  trial,  will  be  entltied  to 
the  afflrmative  charge  with  hypothesis. 

Reversed  and  remanded. 


BROWN  T.  STATE. 
(Supreme  Court  of  Alabama.    June  6.  1902.) 

BILL  OP  BXCKPnONS-rraS  FOR  SIONINO— 

EXTENSION—RECORD. 

1.  Where  the  time  for  signing  bills  of  excep- 
tions Id  the  criminal  court  of  a  county  is  lim- 
ited to  a  certain  number  of  days  from  trial, 
when  not  extended  by  order  of  court  or  writ' 
ten  agreement  of  conusel  an  agreement  for  sn 
extenaion,  made  after  the  time  has  expired,  ts 
of  no  avail. 

2.  A  written  agreement  by  counsd  for  an  ex- 
tension of  the  time  for  signing  a  bill  of  excep- 
tions should  be  exhibited  in  the  record. 

Tyson,  J.,  dissenting. 

Appeal  from  criminal  court,  Jeffenoo  coun- 
ty; Samuel  E.  Greene,  Judge. 

Floyd  Brown  was  convicted  of  murder,  and 
appeals.  Affirmed. 

The  appellant  was  Indicted,  tried,  and  con- 
victed for  the  murder  of  Joe  Scott,  and  sen- 
tenced to  be  bung.  Under  the  opinion  on  the 
present  appeal  It  Is  unnecessary  to  set  out  any 
of  the  facts  of  the  case.  The  following  agree- 
ment, signed  by  the  solicitor  and  the  defend- 
ant's attorney,  was  Incorporated  In  the  bill 
•of  ac^tlons,  and  was  dated  July  20,  IdOl: 
"Whoeas,  the  defendant  In  the  above-stated 


cause  was  convicted  of  murder  in  the  first 
degree  In  said  court  on  the  22d  day  of  Jan- 
nary,  1901;  and  whereas,  within  sixty  days 
after  said  conviction,  to  wit,  on  the  24th  day 
of  February,  1901,  defendant  totdered  his 
bin  of  exceptions  to  the  presiding  Jndge,  Hon. 
Samuel  E.  Greene;  and  whereas,  by  reaarai 
of  sevwe  and  protracted  sIckneBs  In  his  fam- 
ily, the  presiding  Judge  was  unable  to  ex- 
amine and  sign  said  bill  of  exceptions: 
Therefore  the  examination  and  signing  of 
said  bill  of  exceptlona  has  been  duly  post- 
poned from  time  to  time  by  the  consent  of 
the  solicitor  and  counsel  for  the  defendant, 
and  it  is  now  agreed  between  thtm  that  said 
bill  of  exceptions  may  be  now  signed."  The 
bin  of  exertions  was  signed  July  20,  1901. 

Fred  S.  Ferguson,  Sam  Will  Jtdm,  and  Bow- 
man, Harsh  &  Beddow,  for  appelant.  Ohas. 
G.  Brown,  Atty.  Oen.,  for  the  State, 

SHAKPE,  J.  The  verdict  In  this  case  was 
rendered  January  22,  1901,  and  that  which  Is 
set  out  In  the  record  as  a  bill  of  exceptions 
was  signed  on  July  20,  1901.  The  time  for 
signing  bills  of  exceptions  in  the  criminal 
court  of  JelCeraon  county  Is  limited  to  60 
days  from  the  trial  when  not  extended  by  or- 
der of  court  or  written  agreement  as  author- 
ized by  the  Code.  This  transcript  does  not 
show  there  was  any  order  of  court  making 
such  extension,  or  that  there  was  any  written 
agreement  on  the  subject,  except  an  agree- 
ment*to  the  signing  between  the  solicitor  and 
counsel  for  defendant,  dated  on  the  day  the 
bin  was  signed.  On  the  direct  authority  of 
Tlsdale  V.  Lumber  Co.  (decided  by  this  court 
at  present  term)  81  South.  729,  it  must  be 
held  that  this  agreement,  not  having  been 
made  tlU  after  the  l^Uy  authorized  time 
for  signing  had  elapsed,  was  not  effective  to 
restore  opportunity  or  authority  for  signing. 
Under  the  law  as  declared  by  many  decisions 
of  this  court  the  signature  of  the  Judge  doee 
not  authraitlcate  a  bill  of  exceptions  bo  as  to 
authorize  Its  consideration  by  this  court,  un- 
less the  record  shows  affirmatively  that  th» 
signing  was  done  In  respect  of  time  in  con- 
formity with  the  statutes  on  that  subject 
Dantzler  v.  Mill  Co.,  128  Ala.  410,  30  South. 
674;  Railroad  Co.  v.  Marcus,  128  Ahi.  866.  30 
South.  679;  Stcrrett  v.  Davie,  129  Ala.  269. 
29  South.  860,  and  cases  tberebi  cited.  Such 
afllrmatlve  showing  Is  not  supplied  by  the 
recitation  contained  In  the  written  agreement 
of  counsel,  which,  after  setting  forth  reasons 
for  the  postponement,  recites  further  tliat 
"therefore  the  examination  and  signing  of 
said  bin  of  exceptions  has  been  duly  post- 
poned from  time  to  time  by  the  consent  of 
the  solicitor  and  counsel  tar  the  defendant" 
This  court  must  he  enabled  to  Judge  from 
what  was  done,  rather  than  from  the  opinion 
of  counsel  or  of  the  trial  Judge,  whether  the 
time  for  signing  was  legally  postponed;  and 
therefore,  If  an  order  of  eoort  li  relied  <hi  as 
Meeting  a  postponement*  It  sboold  be  set 
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out  In  the  transcript  (Dantzler's  Case,  en- 
pra),  and,  tor  like  Decesslty,  written  agree* 
mentB  Intended  to  continue  authority  for 
itigntng  should  be  exhibited  in  the  record. 
For  the  reason  suted,  that  which  Is  Incor- 
porated In  the  record  as  a  bill  of  exceptions 
c-annot  be  considered  as  such.  The  record 
proper  difldMiog  no  enor,  the  lodgment  must 
be  affirmed. 

TTSON.  dissents  from  the  conclusion 
that  the  written  agreement  did  not  authorise 
the  signing  of  the  bill  of  exceptions,  adher- 
ing to  hla  views  etpressed  In  Tlsdale  t.  Lum- 
ber Co.  (at  present  term)  81  Sonth.  720. 


HALL  et  aL  t.  WBSTDBN  ASSUR.  00. 

fSupreme  Oonrt  of  Alabama.    June  10,  1902.) 

INSURANCE— SUBMISSION  TO  ARBITRATORS- 
QUALIFICATION  or  ARBITRATORS— BURDBN 
07  PROOF— AQRBBHBNT  TO  ARBITRATK-BV- 

IDBNCE— FRAUD. 

1.  An  agreement  between  the  Insured  and  In- 
surer, nnder  the  poliCT,  to  submit  diflerences 
ss  to  amount  and  Take  of  the  property  de* 
strojed  to  competent  aud  dialntereBted  arbitra- 
lon  ''selected"  by  the  parties,  does  not  pre- 
clude an  action  on  the  poller  where  the  arbi* 
trator  sdeeted  hy  the  hisurer  was  not  disin- 
terested, to  the  knowledge  of  tbe  insurer. 

2.  In  an  action  on  a  fire  iusurauce  policy 
containing  an  arbitration  clanse,  based  on  the 
fact  that  the  arbitrator  appointed  by  defendant 
was  not  disinterested,  the  burden  of  j/not  is  on 
the  pjaiutiff  to  show  disquallGcatlon. 

3.  Plaintiff  agreed  with  defendnnt  iDsurance 
company  to  submit  all  differences  as  to  the 
property  destroyed  to  a  board  of  arbitration 
consisting  of  disinterested  arbitrators  appoint- 
ed by  the  parties  aud  an  umpire  selected  by  the 
arbitrators.  Tbe  arbitrator  appointed  by  de- 
fendant's agent  was  not  a  re^dent  of  the  place 
where  the  destroyed  property  was  located,  but 
artiTed  there  the  day  ait»  bis  selection;  was 
met  by  the  agent  appointing  blm  and  told  to 
nelect  as  umpire  M.,  who  had  frequently  acted 
for  insnnince  companies.  He  told  the  apprais- 
er appointed  by  insured  to  take  lots  of  time,  as 
he  was  paid  by  the  iusarsnce  companies, 
and  he  sought  to  hare  insured's  appraiser  re- 
mnred  and  another  appointed,  and  nis  conduct 
w.i!i  BUdi  that  Insured  s  appraiser  refused  to  act 
^ith  him.  Defendant  did  not  deoy  having 
often  employed  such  arbitrator.  Hetd,  that  the 
qaestion  of  the  disinterestedness  of  defeudaut's 
arbitrator  was  for  tbe  Jury. 

4.  Tbe  qnestion  whethn  defendant  knew  of 
the  disqualification  of  such  arbltriitor  at  the 
time  of  appointment  and  also  whether  plaintiff 
knew  thereof  should  have  been  submitted  to  the 
jury,  a  cwKealment  nt  snch  tact  constltnting 
fraud  vitiating  the  agreement. 

AM[>eal  from  circuit  conrt,  Madison  comity; 
H.  C.  Speake,  Judge. 

Action  by  Hall  ft  Bro.  sgalnst  the  Western 
Assurance  Company.  From  a  Judgmrat  in 
favor  of  tbe  defendant  the  plaintiffs  appeal. 
Reversed. 

This  action  was  brought  by  the  appellants, 
Hall  &  Bro.,  against  tbe  Western  Assurance 
Company  of  Toronto,  and  counted  In  the  stat- 
utory form  mwn  a  Are  insurance  policy,  see- 
ing to  recoTer  the  loss,  sustained  by  fire,  of 
said  artldea  Incloded  In  the  policy.  The  de- 
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fendant  pleaded  the  general  Issne  and  several 
speclat  pleas  setting  up  a  Tiolation  on  the  part 
of  the  plalntlfTs  of  tbe  arbitration  clanse  c<m- 
talned  in  the  policy  of  insurance,  which  pro- 
vided for  arbitration  in  the  event  of  a  dis- 
agreement between  the  insurer  and  Insured 
as  to  the  value  of  the  prop^ty  destroyed,  in 
that  after  the  plaintiffs  and  the  defendant  had 
agreed  upon  an  arbitration,  and  had  selected 
arbitrators  who,  in  accordance  with  said  ar- 
bitration clause,  selected  an  umpire,  tbe  plain- 
tiffs declined  to  proceed  with  the  arbitration, 
and  caused  the  arbitrator  selected  by  them 
to  refuse  to  take  part  In  such  arbitration. 
Tbe  arbitration  clanse  referred  to  Is  set  out 
In  the  report  of  this  case  on  tbe  former  ap- 
peals, and  la  found  In  120  Ala.  547,  24  South. 
836,  74  Am.  St.  Rep.  48,  and  112  Ala.  318. 
20  South.  447,  and  special  reference  la  here 
made  to  the  reports  of  the  case  as  set  forth 
In  said  appeals.  Tbe  facts  of  the  case  neces- 
sary to  ah  understanding  of  the  decision  on 
the  pKsent  appeal  are  sufficiently  stated  In 
the  opinion.  The  court,  at  the  request  of  the 
defendant,  gave  the  general  affirmative  charge 
In  Its  behalf,  and  to  the  giving  of  this  charge 
the  plaintiffs  duly  excepted.  There  were  vtr- 
dlct  and  Judgment  for  the  defendant  Tbe 
plaintiffs  appeal,  and  assign  as  error  the  sev- 
eral rulings  of  the  trial  court  to  which  excep- 
tlons  were  reserved. 

Cooper  &  Foster,  for  appellants.  John 
London  and  R.  W.  Walker,  for  appellee. 

TTSON.  J.  The  two  opinions  In  this  case 
on  former  appeal  settle  tbe  question  of  the 
binding-  efficacy  of  the  "arbitration  clause  con- 
tained In  the  policy  sued  on."  Assurance  Co. 
V.  Hall,  112  Ala.  Sia^  20  South.  447;  Id., 
120  Ala.  647.  24  Sonth.  036,  74  Am.  St  Rep. 
4a  Pursuant  to  this  provision  of  the  policy, 
a  written  agreonent  tor  submission  to  two 
certain  named  appraisers*  to  estimate  the  loss 
upon  specl&ed  Items  of  property  about  which 
the  parties  disagreed,  was  entered  into  by 
them.  Under  this  agreement  tbe  two  ap- 
praisers were  to  select  a  third,  who  sbouid 
act  with  them  In  matters  of  difference  only; 
and  their  award  was  to  be  binding  upon  the 
parties.  The  policy  In  express  terms  pre- 
scribes the  quallQcatlons  of  the  members  of 
the  board  of  arbitration.  It  requires  each  of 
them  to  be  "competent  and  disinterested." 
It  is  of  no  consequence  ttiat  one  was  to  be 
"selected"  by  each  of  the  parties.  The  nam- 
ing of  a  person  to  act  as  appraiser  by  one 
of  the  parties  was  not  a  sdectlon  until  the 
other  had  agreed  to  accept  him.  The  purpose 
of  the  clause  is  to  secure  a  fair  and  Impar- 
tial tribunal  to  settle  the  differences  submit- 
ted to  them.  In  their  selection  It  Is  not  con- 
templated that  they  shall  represent  etth^  par- 
ty to  the  controversy  or  be  a  lurtlsan  in  the 
cause  of  either,  nor  is  an  appraiser  expected 
to  sustain  the  views  or  to  further  the  Inter- 
est of  the  party  wbo  may  have  named  him. 
And  this  Is  true  not  only  with  respect  to  es- 
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ttmatlng  the  amount  of  tbe  loss,  bttt  also  witb 
reference  to  tbe  selection  of  an  umpire.  They 
are  to  act  tn  a  quasi  judicial  capacity,  and 
as  a  court  selected  by  the  parties  free  from 
all  partiality  and  bias  In  favor  of  either  party, 
80  as  to  do  equal  Justice  between  them.  This 
tribunal,  having  been  selected  to  act  taiBtead 
of  the  court  and  In  the  place  of  the  court, 
must,  like  a  court,  be  Impartial  and  non- 
partisan. For  tbe  term  "  *dl3tnta«sted'  does 
not  mean  simply  lack  of  pecuniary  Interest, 
but  requires  the  appraiser  to  be  not  biased 
or  prejudiced."  And  if  this  provision  of  the 
policy  was  not  carried  out  In  this  spirit,  and 
for  this  purpose,  neither'  party  to  precluded 
from  going  to  the  courts,  notwithstanding  the 
agreement  to  submit  thdr  differences  to  the 
board  of  appraisers.  In  otiier  words.  If  It  be 
true  that  the  appraiser  named  by  defendant, 
although  hto  selection  was  agreed  to  by  the 
plaintiffs,  was  not  disinterested,  and  thto  was 
known  to  defendant  but  unknown  to  tbe 
plaintiffs  at  ^e  time  of  enteiing  into  the 
agreement  of  submission,  they  are  not  bound 
by  the  agreement  to  arbitrate,  and  are  at 
liberty  to  prosecute  this  suit.  Thta  would  be 
a  fraud  upon  the  plaintiffs,  and  the  agree- 
ment of  submission  to  the  appraiser  Is  no 
defense  to  this  suit  Hickerson  v.  Insurance 
Co.  (Tenn.)  83  S.  W.  1041,  82  L.  IL  A.  172; 
Brock  v.  Insurance  Co.  (Mich.)  61  N.  W.  «r, 
36  L.  R.  A.  623,  47  Am.  St  Bep.  562;  Brad- 
shew  V.  Insurance  Co.  (N.  Y.)  32  N.  £1  1066. 

Pleas  Nos.  8  and  6  ae  amended  and  7  of 
the  defendant  practically  and  substantially 
presented  this  Issue.  It  Is  true  replications 
Nofl.  2  and  3  to  pleas  6  as  amended  and  7  also 
tendered  this  Issue,  but  they  were  ellftilnated 
by  demurrer,  which  mllns  la  assigned  as  er- 
ror; but  It  Is  unnecessary  to  pass  upon  tbe 
correctness  of  It,  since  substantially  the  same 
Issue  of  fact  was  tend«-ed  by  the  pleas.  It 
Is  donbtiess  true  that  the  burden  of  proof,  un- 
der the  Issue  made  by  these  pleas,  was  upon 
the  plaintiffs.  The  agreement  to  arbitrate 
having  been  executed  for  the  purpose  of  car- 
rying out  the  "arbitration  clause"  tn  the  pol- 
icy, in  the  absence  of  evidence  tending  to 
show  that  La  Coste,  the  appraiser  named  by 
defendant,  was  not  disinterested,  It  would  be 
presumed  that  he  possessed  tbe  quallQcatlona 
required  of  him.  It  may  be  well  to  say  here 
that  these  pleas  present  tbe  vital  issue  In 
the  case.  It  is  true  there  were  two  other 
special  pleas  filed  !n  the  cause,  upon  which 
Issue  was  taken,  but  there  Is  not  the  slightest 
evidence  to  support  either  of  them.  The  oth- 
er plea,  which  was  the  general  lasne.  only 
put  the  plaintiffs  to  proof  of  loss  by  fre  of 
the  property  covered  by  the  policy  and  the 
extent  of  the  damage  sustained,  which  they 
made. 

The  nf&rmative  charge  having  been  given 
at  the  request  of  the  defendant,  we  must  de- 
termine whether  the  evld^ce  Introduced  was 
sufficient  to  authorize  the  submission  to  the 
jury  of  tbe  question  of  La  Coste's  dlsquall- 
flcation,  and;  If  suffldeDt  for  that  purpose^ 


whether  It  was  sufficient  to  anUioilse  a  sub- 
mission to  the  Jury  of  the  questiiHi  of  fraud 
in  his  selection.  La  Coste  is  shown  not  to 
have  been  a  resident  of  HmrtsrSle  when  the 
loss  occurred,  bat  of  Blrmhigfaam.  On  the 
next  day  after  his  selection  be  appeared  in 
HuntsvlUe;  was  met  at  the  botd  by  Adams, 
the  representative  of  defendant  wbo  made 
the  agreement  ttx  submission  for  it  and  nam- 
ed La  Coste  as  an  appraiser.  He  was  then 
told  by  Adams  that  tbe  first  thing  to  be  done 
to  the  appointment  of  an  amplre,  and  that 
he  must  appoint  Myers,  who  had  frequently 
acted  for  Insurance  companies  and  was  a 
good  man  for  them.  He  secured  ttie  s^ectiou 
of  Myers  as  umpire  After  doing  so  he  in- 
stituted a  search  for  Myers  and,  falling  to 
find  him  at  hto  place  of  business,  he  went 
to  hto  home,  at  night;  where  he  spent  more 
than  an  hour.  He  said  to  White,  the  other 
appraiser,  "We  don't  want  to  be  In  too  big  a 
hurry  about  thto  thing,  as  I  set  ten  dollars 
a  day  and  my  expenses  out  of  these  insur- 
ance companies."  He  made  an  effort  to  have 
White  dtoplaced  and  have  some  one  from  St. 
Louis  or  Chicago  to  take  his  place  on  the 
board.  Hto  conduct  was  such  as  to  cause 
White  to  decline  further  to  act  with  him. 
In  a  letter  wrttten  by  these  ^tolDtlOs  to  Ad- 
ams, the  fact  Is  stated  that  L«  Ooste  had  beea 
repeatedly  anployefl  by  tbe  defendant  and 
paid  by  it,  which  was  never  denied.  Wltiiont 
attempting  to  draw  any  InCerenoes  from  these 
facts,  which  are  undl^rated.  It  to  dear  to  ns 
tiiat  tbe  disinterestedness  vd  non  of  La  Coste 
was  a  question  for  the  jury.  Bo,  too,  we 
are  of  the  opinion  that  whether  the  dstoidant 
knew  of  hto  disqualification  and  whether  tbe 
plaintiffs  also  knew  of  it  should,  under  tbe 
evidence,  be  submitted  to  tfa*  Jsry.  For  it 
tiie  defendant  knew  of  It  and  ooneesled  that 
fact,  and  the  i^alntifb  had  no  knowledge  of 
It,  thto  wouU  anaount  to  a  fravd,  which 
would  absolve  the  plalntlffls  *t  an  obligations 
under  the  agreement  entered  Into  by  then 
to  submit  tbe  dlffersnoes  betwoesa  Otem  and 
defendant  to  tbe  board  of  which  he  was  a 
member.  Ftand  may  be  perpetrated  by  Oie 
Intentional  ocmcealment  of  a  material  fact  as 
well  as  by  the  misrepresents tioB  «f  a  mate- 
rial fact,  if  TCHsi  m  and  UpunuQr  acted 
upon  by  the  other  paity,  to  hto  taj™7>  where 
a  duty  to  upon  the  party  possessing  the  knowl- 
edge to  dlsdose  Am  fact  Vtm  AntodtoLs  v. 
Howard,  6  Ala.  (fM;  OrM  t.  Lsmax,  89  Ala. 
420,  6  BoBtta.  741,  s^  autberltles  ttiew  cited. 
When  the  defendant  assumed  to  net  under 
tbe  tarms  ot  the  arbitrstton  dause  Jn  tbe  pol- 
icy, the  obllgatiCMD  was  upon  it  to  nsnae,  as 
aa  appratoer  to  be  selected,  a  "oompetent  and 
disinterested"  person.  This  duty  it  owed  to 
the  plaintiffs,  and  the  plaintiffs  bad  a  right 
to  rely  upon  Its  fulfillment  of  this  obligation. 
If,  Instead  of  naming  a  quaUfied  pttsoa.  It 
named  and  secured  the  selection  of  La  Coste, 
knowing  that  he  was  not  dtointerested,  but 
would  be  a  partisan  In  Its  behalf,  and  the 
plaintiffs  were  Ignorant  of  tlieBe  fiicta.  this 
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■vonld  be  a  frand  whlcb  would  vitiate 
agreement 
Bereraed  and  remanded. 


CHARLESTON  r.  8TATB. 

fftapreme  Court  ot  Alabama.    June  6.  1902.) 

CBIHINAL  XJLW  —  JURORS  —  CHAI1.HNOB  TOR 
CAUSB^HDICniKHT  FOB  8A1UB  OrFBNSO. 
Under  Cr.  Code.  |  5016,  snbd.  8,  prescrib- 
iDg  as  a  STDimd  for  challesEe  tliat  the  juror 
has  been  mdlcted  within  the  last  12  months 
fOr  an  offense  at  the  same  charact»  as  that 
with  which  the  defendant  1«  charged,  in  a 
prosecution  for  marder,  a  challenge  of  a  inror 
against  whom  is  pending  an  indictment  for 
assault  with  Intent  to  mnrdw  preferred  with- 
in tb*  last  12  montba  la  propuv  allowed. 

Appeal  from  criminal  court,  Jefferson  conn- 
ty;  D.  A.  Greene,  Judge. 

Tacrtor  Oharleatoa  waa  oonvlcted  of  mur- 
der in  tbe  first  degree,  and  be  aj^ealB.  Af- 
firmed, 

TbML  G.  Brovn,  Attj.  Genu,  for  tbe  State. 

TYSON,  J.  Tbe  only  exceptt<m  reserved 
upon  the  trial  was  to  tbe  ruling  of  the  court 
soatainlng  a  cbailenge  tor  canse  by  the  state 
of  m  juxw  on  the  ground  that  thwe  was 
pending  In  the  trial  court  an  Indictment 
agalnat  bim,  pr^erred  within  tbe  last  12 
montba.  tor  an  assault  with  intent  to  mar- 
der. 

BobdlTlalon  8  of  aectloB  fiOM  of  tbe  Crim- 
inal Code  prescribes,  as  one  of  tbe  grounds 
of  cballMige  tar  cause  of  a  Juror,  **thtit  be 
bas  been  indicted  within  tbe  last  twelre 
montba  for  an  offoise  of  the  same  diameter 
as  that  with  which  tbe  defendant  bi  char- 
ged."  This  Identical  point  was  ruled  upon 
In  tbe  case  of  Crockett  r.  State.  88  A^  887. 
and  the  challenge  aostalned.  It  was  there 
said:  "An  assault  with  latent  to  ccmmH 
murder  Is  an  oSoise  of  the  same  character 
as  rnvder.  They  difler  only  In  this:  that 
In  murder  the  purpose  is  aecompli^ed.  Tbe 
will  and  the  tendmcy  of  conduct  are  precise* 
ly  the  same  In  both  oases.  The  Identity  oi 
'charmeter*  betweoi  tlte  two  otPenses  Is  as 
manirest  aa  between  an  assault  and  a  bat- 
tery; and  the  question  here  Is  tbe  same  with 
that  whk:h  would  arise  If  one  Indicted  for 
an  assaidt  bad  been  challenged  on  the  trial 
of  <Mie  charged  with  a  battery." 

There  Is  no  wror  In  the  leeoBd.  and  tbe 
Judgment  must  be  affirmed. 


ALABAICA  O.  &  B.  Ca  T.  BALL. 
(Supreme  Ooort  of  Alabanui.   June  10020 

RAUJtOADS— KEQLIOBNGB— DRIVINa  HOiBSB 
INTO  TRESTLE— INSTRUCTIONS. 

1.  A  complaint  against  a  railroad  company 
alleging  that  plaintiff  claimed  damages  for  that 
defendant  aesUgently  caneed  a  horse  of  hU  to 
run  Into  a  trestle,  whereby  he  was  injured,  la 
not  demurrable  aa  MUng  to  arer  or  show 


that  defendant  owed  plaintiff  any  duty,  or  as 
beiug  too  Tague  in  Its  averment  of  negligence. 

2.1n  an  tcHoa  against  a  railroad  for  m- 
Juries  to  a  horse,  there;  was  eTidence  that  de- 
fendant's train  was  moving  towards  a  trestle: 
that  the  horse  was  nmning  aloi^E  the  track 
towards  the  tresUe^  fai  apparent  tBght  of  the 
train;  that  tbe  track  was  oa  an  embankment 
G  or  6  feet  high;  that  the  train  was  from  30 
to  GO  yards  behind  the  horse,  and  gaimng  on 
him;  wat  the  engineer  was  aware  of  the  sit' 
nation,  bnt  did  not  seasonab^  stop  or  chedc 
the  train;  that,  bad  he  done  so,  the  horse 
would  not  have  continued  his  flight  onto  and 
Into  the  trestle,  and  the  injury  would  have 
been  averted.  Held  not  error  to  refuse  defend- 
ant's request  for  the  gen«al  affirmative  charge^ 

8.  Tbe  court  charged  that,  if  H  appeared  that 
tlie  animal  was  in  such  a  state  of  fright  that 
It  would  have  fallen  into  the  trestle  anyway, 
plaUitiff  could  not  recorer,  "but,  If  that  does 
not  reasonably  Koomr,  then,  when  the  animal 
mot  on  tbe  main  line,  if  the  engineer  saw  that 
It  was  beaded  towards  the  trestle,  It  became 
the  duty  of  the  engineer  *  •  •  to  stop  the 
tndn,  and  If  the  ei«inecr  failed  to  do  so,  and 
tbis  train  ran  on,  and  the  horse  ran  into  the 
trestle,  the  plaintiff  is  entitled  to  a  Tordict,  i£ 
Che  Jury  should  also  believe  *  •  *  that  the' 
failure  *  •  •  contributed  to  running  tiie 
horse  Into  tiie  trwtle."  BM  that,  while  tbe 
opening  ctaase  «f  the  quoted  portian  tended  to 
authome  a  verdict  for  plaintlll  opon  the  Jury's 
not  being  reasonably  satisfied  tost  the  horse 
would  have  gone  Into  tbe  trestle  In  any  event, 
tile  last  danae  coieeeted  tbe  tendenty. 

4.  In  an  action  aealnst  a  railroad  tor  in- 
juries to  a  horse,  owing  to  his  having  been 
driven  Into  a  trestle  by  one  of  defendant's 
trataM.  a  tAarge  assertlag  that  wben  the  herae 
got  <w  the  main  line,  and  the  eogiaeer  saw  It 
was  headed  towards  the  treaOe,  it  become  his 
duty  to  stop  tbe  train,  was  Justified  where  the 
evidence  was  trndispoted  that  tbe  borso  was 
frightMied  and  running  from  tbe  train  along 
a  conaideraUe  embankmsMti  which  led  onto  the 
trestie. 

Appeal  from  circuit  court,  De  Ealb  county; 
J.  A.  Bllbro,  Judge. 

Action  by  0.  L.  Hall  against  the  Alabama 
Gnat  Southern  Ballroad  Oompany.  From  a 
Judgment  for  iriaMlfE,  defendant  appeals. 
Affirmed. 

Tbe  plataitlff  claimed  dsuiagea,  under  sepa- 
rate coonta,  for  InJniT  to  a  hwse  and  a  mule, 
but  tbe  court  gave  tbe  general  afflrmatlTe 
chaise  for  the  defendant  as  to  Oie  damages 
claimed  for  the  mule.  Tbe  count  of  the  com- 
plaint claiming  damages  for  tbe  binse.  and 
,  the  substance  of  the  demurvers  to  said  count, 
are  set  out  bi  tbe  (vlnkn.  The  recltd  In  tbe 
Judgment  entry  rdattre  to  the  rtdlngs  upon 
the  demurrer  to  this  count  of  tiu  comprint, 
which  was  ^e  amended  complaint  was  aa 
follows:  **The  def»idant  demurs  to  amended 
compUbit,  and,  on  consideration  of  tbe  court, 
the  demurrer  Is  ovaruled,"  On  the  trial  of 
the  cause  it  was  shown  that  the  train  which 
frightened  fbe  horse  of  Oie  plaintiff  was  a 
local  freight  train  going  north.  The  evidence 
for  tbe  plaintiff  tended  to  show  tbe  following 
facts:  Tbe  train  had  backed  onto  a  switch  to 
get  a  car.  The  horse  In  question  was  on  the 
ride  track,  and  ran  alcoig  tbe  side  ahead  of  tbe 
train  for  a  short  distance— about  75  yards— 
to  the  main  Ibie.  That  when  tbe  borae  was 
on  tbe  nwtta  side  track  tbe  train  was  going 
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toward  hbn,  and  was  aboat  60  yards  oS.  The 
luarse  tliai  ran  up  tbe  line  to  the  trestle  ran 
on  the  tzesOe*  and  fell  through  It  The  tree- 
lie  WBfl  from  80  to  85  yards  north  of  the  point 
where  the  side  tru!k  twrnee  Into  the  mahk  line. 
The  horse  was  frlghtoied  by  the  train,  and 
ran  along  the  track  ahead  of  It  imtO  lie  feU 
Into  the  trestle  The  engineer  did  not  Wow 
the  whlsQe  or  rtng  bdl  of  the  ei^lne. 
The  enghieer  began  checking  tbe  train  before 
the  engine  got  on  the  main  Une,bnt  the  engine 
and  cars  were  morfng  when  the  horse  fell  in 
the  trestle.  When  the  tratai  stopped,  the  ^- 
glne  was  on  tiie  main  line,  and  tbe  tei^«  and 
fest  of  tbe  train  were  on  the  switch,  and  the 
engine  was  aboot  80  yards  from  the  bcnree. 
The  »iglne  did  not  come  In  contact  with  the 
bors^  and  did  not  get  nearer  to  bbn  than 
about  SO  yards.  Tbe  engfaie  was  going  fiasta 
than  tiie  h(vse,  and  was  gaining  on  him.  The 
taH  of  tbe  horee  was  proven,  and  it  was 
shown  that  be  was  worthless  after  the  acci- 
dent The  engineer  on  said  train,  as  a  wit- 
ness In  behalf  of  the  defoidant,  testified  that 
he  saw  the  horse  start  down  the  side  track 
towards  tbe  main  line;  that  at  that  time  the 
train  was  running  at  6  to  6  miles  an  hour, 
and  should  have  been  stivpcd  In  from  16  to 
30  feet;  that  tiie  btvse  was  about  200  feet  In 
front  of  tiie  engine  and  the  engine  never  got 
ckwer  than  150  feet  to  him,  and  what  be  stop- 
ped tbe  engine  K  had  Jnst  gotten  on  tbe  main 
line.  It  was  shown  that  tba  main  track  was 
npon  an  embankment  l%e  engfaieer  testified 
that  tbe  embankment  did  not  have  precipitous 
:Sldes,  but  was  an  OTdlnary  embankment  A 
witness  for  the  plaintiff  testified  that  wh«i 
the  mule  went  down  the  embaakment  be 
partly  did  down.  The  court  bi  Its  oral 
charge  to  the  Jury,  Instructed  them  as  ft^ows: 
*^hai  the  anbnals  got  on  the  matai  line, 
there  are  two  matters  tor  tbe  Jqry  to  consid- 
er: Fint,  were  tbe  animals  hi  anch  a  state 
of  fright  at  that  time  that  they  would  have 
fallen  Into  the  trestle  anyway?  If  It  reason- 
ably appears  that  the  animals  would  have 
continued  In  thefa*  flight  and  fallen  into  the 
trestle  whether  the  train  moved  further  or 
not  then  the  plaintiff  cannot  recover  (but  If 
that  does  not  reasonably  appear,  then,  when 
tbe  animals  got  on  the  main  line,  if  tbe  en- 
gineer saw  that  they  were  headed  toward  the 
trestle,  it  became  the  duty  of  tbe  engineer, 
on  perceiving  the  animals  on  tbe  track,  to 
take  steps  to  stop  tbe  train;  and  If  tbe  en- 
gineer failed  to  do  so,  and  this  train  ran  on, 
and  they  ran  Into  the  trestle,  the  plaintiff  la 
entitled  to  a  verdict,  If  the  jury  should  also 
believe  from  the  evidence  that  the  failure  of 
the  engineer  to  check  bis  train  contributed  to 
rnnnlng  the  borse  Into  the  trestle)."  The  de- 
fendant separately  excepted  to  that  portion  of 
the  charge  copied  above  which  Is  within  tbe 
parentfaeses,  and  nlso  separately  excepted  to 
tbe  court's  refusal  to  give  the  general  affirma- 
tive charge  requested  by  It  There  were  ver- 
dlct  and  judgment  tor  the  plaintiff,  assessing 
his  damages  at  $81, 


Amos  B.  Goodhue,  fos  appelant  Davis  ft 
Haralson,  for  aro«ne& 

HcOLELIiAN.  a  J.  Aethm  by  HaU 
against  the  railroad  company.  The  complaint 
fa  as  toOawBs  "Plataitlff  claims  of  the  defend- 
ant Ibe  sum  ot  seventy-five  dollars  as  dam- 
ages for  that  on  or  abont  tbe  day  of 

August  IdOO,  def aidant  negligently  caused 
one  horse,  tbe  intq>erty  ot  plalntU^  to  nm  into 
a  trestle  on  defmdanf  a  railroad,  and  tbereby 
bijured  It  so  It  was  worehless.**  Thae  was 
also  a  mule  In  tbe  complaint  and  In  tbe  tree- 
tie;  but  as  no  Injury  to  It  was  proved,  and  the 
court  charged  afihrmatlvdy  for  deCmdant  as 
to  the  damages  <flalmed  as  to  tt,  we  pretermit 
tbe  mnle.  There  was  a  demurrer  to  the  com- 
plaint on  tbe  grounds  that  It  failed  to  aver  or 
show  that  defendant  owed  the  plaintiff  any 
duty  hi  respect  of  the  animal,  and  tiiat  Its 
averment  of  negligence  was  too  vague  and  in- 
definite. The  demurrer  was  overruled,  and 
properly,  tmd^  the  anthori^  of  Railway  Go. 
T.  Lasania,  88  Ala.  453,  0  Sonth.  877;  Ox- 
ford Lake  Line  Go.  v.  Btedham,  101  Ala.  37G. 
18  SoutiL  653;  and  Louisville  ft  N.  R.  Go.  v. 
Harbury  Lumber  Go.,  125  Ala.  287,  28  South. 
438,  50  U  R.  A.  620.  We  do  not  decide 
whether  there  was  a  judgment  entry  as  to 
this  demurm. 

On  the  evidence  before  them,  It  was  open 
to  the  jury  to  find  that  d^mdant's  train  was 
being  moved  forward  toward  a  trestle;  that 
philntlfrs  horse  was  on  the  track  between  tiie 
engine  and  the  trestle,  running,  tn  apparat 
fright  of  tbe  train,  toward  tbe  trestie;  that 
the  track  along  which  the  horse  ran  was  on 
an  embankment  6  or  6  feet  high,  the  sides  of 
which,  while  not  precipitous,  were  yet  at  such 
an  Incline  as  that  a  borse,  in  attempting  to  go 
down  them,  would  partially  slide;  that  tbe 
train  was  from  80  to  CO  yards  behind  the 
horse,  and  going  faster  than  he  was, — "gain- 
ing on  him";  that  tbe  engineer  was  aware  of 
tbe  situation,  but  did  not  seasonably  stop  or 
check  the  speed  of  bis  train;  that  bad  he 
done  so,  tbe  horse  would  not  have  continued 
bis  flight  onto  and  into  the  trestle,  and  tbe  In- 
jury to  tbe  animal  would  have  been  averted. 
In  view  of  the  phase  of  the  case  presented  by 
these  tendencies  of  the  evidence,  the  court 
properly  refused  the  affirmative  charge  re- 
quested by  the  defendant  Seeing  the  borse 
running  directly  toward  tbe  trestle.  In  fear  of 
the  advancing  train,— the  snrronndlngs  being 
sncb  aa  that  he  would  probably  continue  bis 
flight  along  the  track  Into  the  trestle  If  the 
train  contlnned  to  advance;— the  engineer 
owed  the  plaintiff  tbe  duty  of  stopping  the 
train  and  thereby  removing  the  cause  of  tbe 
flight  of  the  animal;  and  If  he  negligently 
failed  to  discharge  Ibis  duty,  and  in  conse- 
quence the  horse  was  Injured,  the  defendant 
Is  Uable. 

Of  course,  It  was  a  matter  of  Inferoioe  for 
tbe  jury  whether  tbe  horse  would  or  not  have 
continued  his  flight  Into  tbe  trestle*  hsd  the 
train  been  stopped  wbm.  It  should  have  been; 
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snd  It  xnn  neceasary,  of  oooxm^  for  tlie  Jnry 
to  be  reasonably  satlaflea  that  he  ran  Into  the 
trestle  in  conaequence  of  Uie  contlnned  ad- 
Tance  of  die  train,  befwe  they  were  anthor- 
ked  to  retarn  a  verdict  for  the  plalntlfC  That 
part  Of  ttie  oral  charge  to  vhl<di  an  ecceptlon 
was  resared,  taken  aa  a  whole,  and  In  con- 
nectlott  with  Ita  context;  Is  not  an  erroneous 
Btatem«it  of  law  In  Uils  regard;  for  irtille,  In 
Its  opening  elanse.  It  Is  c^ien  to  a  constmctlon 
which  might  authorfae  a  rerdlct  for  the  ^In- 
tlff  upon  the  Jury's  not  being  reasonably  satla- 
fled  that  the  horse  wonld  hare  gone  Into  the 
tresfle  In  any  event,  when  It  was  necessary 
tor  them  to  And  that  he  would  not  have  gone 
there  but  for  defendant's  n^llgmce,  yet  the 
last  clause  coirects  this  faiflty  tendency  by  re- 
qutrtaig  tbB  jury  to  find  for  plaintiff  only  In 
the  erent  Hie  taflure  to  ttojf  the  train  contrib- 
uted to  file  Injnry. 

Nor,  In  our  oplnltm,  was  the  oral  charge 
bad,  when  referred  to  the  evidence^  for  assert- 
ing that  whoi  the  horse  got  on  the  main  Une, 
and  the  engineer  saw  that  he  waa  headed  for 
Ibe  tresQek  It  became  the  duty  of  the  engineer 
to  take  steps  to  stop  his  train.  The  evidence 
Is  nndlspnted  fitiat  the  horse  was  frightened 
by.  and  in  flight  tmm,  the  train,  and  that  he 
was  running  on  a  considerable  embankment, 
—bis  easiest  route  of  flight,  but  for  ttw  trestle 
being  on  and  along  tbe  track.  On  these  fftcts, 
there  was  such  obvious  danger  of  the  horse's 
running  Into  the  tresOe  from  Uie  Ijme  he  got 
on  and  began  to  ran  along  the  main  trac^  as 
to  Impress  the  mind  of  an  ordlnail^  prudent 
man  to  Uie  place  of  the  engineer  with  the  ne- 
cessity of  ronovlng  the  cause  of  the  horse's 
fright  and  lUght  by  stopphig  the  pursuing  en- 
glne,  and  It  then  became  the  engineer's  duty 
tontoff  It 

We  find  no  arm  In  the  record,  and  Qie 
Judgment  must  be  affirmed. 


MOMTOOMDBT  ST.  RY.  v.  MASON.i 
(Sopreme  Court  of  Alabama.    April  0,  1902.) 

8TKRBT  RAIIAOADS— INJURY  TO  PASSBNOERr- 
SATB  ULNDINO  PLAGB-DUTT  TO  PROVIDB— 
DAMAOES— HOSPITAIj  FEBS-PLSADINO-GOH- 
PL^NT— RARHLABS  HRROR^BVIDENCB. 

1.  The  refoMl  of  the  court  to  strike  out  tm- 
matMial  and  Irrelerant  arermenta  In  the  com- 
plaint does  not  constitute  reversible  «Tor  uulesa 
It  afflnnatlTely  appears  that  such  refusal  was 
pr^DdicUl. 

2.  In  an  action  agaiiiBt  a  street  railway  com- 
pany for  Injuries  received  by  a  paaaeoger  oo 
alientiDK  from  a  car,  a  complaint  allegioK  the 
failure  of  the  defendant  to  provide  a  safe  place 
for  alifchting  is  not  demurrable  In  not  sver- 
riog  what  constitutes  a  safe  place,  nor  in  giv- 
ing a  minute  description  of  the  place  where 
the  stop  was  made  and  of  tiie  alleged  injuries. 

3.  A  plea  attempting  to  set  up  contributory 
negligence  by  alleglne  that  "wlien  tbe  car 
stopped  the  ligbta  from  the  car  shone  for  ten  or 
twelve  feet  on  either  Mde  of  the  track,  and  that 
plaintiff  could  have  seen  the  nlloged  lumber  and 
debris  before  he  stejmed  thereon,  by  the  ezer- 
dse  of  wdlnsry  snd  ressonable  care  on  hts 
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part,"  was  defective  In  not  alleging  that  the 
plaintiff  failed  to  exercise  ordlnair  and  rea- 
sonable care  or  that  he  saw  the  lumoer. 

4.  A  plea  assamiug  that  it  was  the  duty  of  a 
passenger  to  inquire  of  a  street  railway  com- 
pany or  its  agent  as  to  whether  the  luace  of 
Btraping  la  s  reasousbly  safe  place  for  him  to 
alight  wo  properly  overruled. 

5.  Plslntitt  became  a  passeng^  on  defendanrs 
street  railway  on  a  dark  night,  and  on  aligbt- 
faig  from  the  car  at  hla  destination  trioped  on 
taking  his  first  step  over  a  pile  of  lamoer  left 
St  the  place  by  the  d^endant  the  day  prevloas 
while  imalring  a  bridge.  H«M,  that  the  defend- 
ant was  liable  In  failing  to  provide  a  reasonably 
safe  place  for  the  landing  of  its  passengers. 

6.  Hospital  fees  for  the  expense  of  a  nurse 
and  a  ward  in  the  hospital  are  proper  dements 
Of  damage  in  a  personal  lujury  action. 

7.  A  deposition  taken  by  one  of  two  commis- 
sioners to  whom  the  commission  waa  jointly  is- 
sued is  invalid  in  ^e  absence  of  a  waiver  at 
the  presence  of  the  other  commissioner. 

8.  Kvidence  of  the  jttrors  as  to  the  manner  of 
srrMng  at  the  vMrdfct  is  not  admissible  on  a. 
motion  fw  a  new  triaL 

Appeal  from  city  court  of  Montgome^;  A. 
D.  Sayre,  Judge. 

Action  by  James  M.  Mason  against  ths 
Montgomery  Street  Railway.  From  a  jndg- 
ment  In  favor  of  13ie  plaintiff,  the  d^endant 
appeals.  Reversed. 

This  was  an  action  brought  by  the  appdlee^ 
James  M.  Mason,  against  the  appellant,  the- 
Montgomery  Street  Railway,  to  recover  dam- 
ages fw  personal  Injurtea.  The  complaint 
contained  three  counts,  in  each  of  which  the- 
plaintiff  claims  ^,000  damages. 

Tbe  first  count  of  the  complaint,  after  set- 
ting up  the  fact  that  the  defendant  was  oper- 
ating a  street  railway  in  the  city  of  Montgom- 
ery, and  that  the  plaintiff  had  takm  passage 
upon  one  of  the  cars  owned  and  operated  by 
the  defeidant,  then  avers  that  the  defendant 
received  "said  plaintiff  as  a  passenger  ther^n,. 
to  be  carried  throngh  Hull  street  to  a  certain* 
station  near  Jnlla  street  and  opposite  to  a 
church  known  as  'Hull  Street  Methodist 
Church,'  at  or  near  Jenetta  Ditch,  sometimes- 
called  'Bogoebomo  Ditch,'  and  ihat  there' 
upon  tf  then  and  then  became  and  was  th* 
duly  <^  the  said  dtfendani  to  ttse  due  and 
proper  core  thai  the  taid  plaintiff  should  be 
car^Us  and  eecurely  carried  and  conveyed 
and  propelled  along  the  aaid  railway  cu  ttfore- 
said  (and  to  have  provided  a  propw  and  sof- 
llcient  places  light,  and  means  and  facUltlea 
whereon  and  wherry  the  plaintiff  might  have 
safely  alighted  at  said  station  opposite  aaift 
church  near  said  ditch;  yet  the  said  defoid- 
ant,  not  regarding  Ita  duties  In  that  behalf, 
did  not  use  due  snd  proper  care  In  providing 
a  proper  and  snffldent  place,  light,  and  means 
and  fticlllties  to  enable  plaintiff  safely  to 
alight  at  said  station  opposite  said  churA 
when  tbe  said  car  caixying  plaintiff  arrived 
there);  by  meana  whereof  the  said  platotlff, 
whfle  attempting  to  alight  ox  descend  from 
the  said  car  at  said  station,  to  wit,  on  tbe 
0th  day  of  August  last  aforesaid  and  at  night 
stepped  and  fell  upon  certain  lumber  and 
dAbris  which  had  been  negligently  placed  and 
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pMinlttad  to  remain  at  the  place  where  plain- 
tiff alighted  £rom  Mid  car,  and,  by  at^lnc 
or  falling  v^aa  aald  lumber  «■  debris,  plain- 
tiff teU  npoc  tbe  same,  end  was  tttf  eby  great- 
ly cat,  ln«laed»  aiBd  wonndedf  and  dlvoa 
membeta  of  bli  tedy  irare  then  and  there 
greatly  It^ured  In  Bo  mnch  tiiat  his  right  arm 
was  paralyied,  and  he  then  and  there  became 
aad  was  Tisy  slek,  weak,  and  disabled  for  a 
long  period,  to  wit  from  then  to  the  com- 
mencemoit  of  thte  antt,  aiuX  was  thereby  for- 
ced to  pay  a  largie  sam  of  money  for  expeneea 
hicnrred,  to  wtt,  the  ana  of  11,000,  Ik  and 
about  attemptliig  to  be  cored  of  the  brulaea, 
weakoesa.  and  iBjurkoa  oecsBloned  aa  aforo- 
■aUL  and  mfflartd  and  mkterweiit  great  men- 
tal and  phyalcBl  pain,  and  was  hindered  and 
prevented  and  la  itOI  bitadered  and  prevented 
ftom  pwfQcmlng  the  duties  of  bis  oempatlon. 
which  smomrted  to  a  large  warn  of  maney,  te 
wit.  the  sum  of  (5.000." 

Tlw  aecMid  GooBt  of  th«  con^^lnt.  after 
making  the  prefatory  allegatkma  as  contain- 
ed In  the  first  ooont,  tlien  alleged  that  the  de- 
femdant  received  "the  aald  plaintiff  aa  a  pa»- 
HBfv  therein,  to  be  carried  throagh  Hull 
street  to  a  certain  station  near  Julia  street 
and  opposite  to  a  church  known  as  'HuH 
Street  Methodfst  Ohnrch,*  at  or  near  Jenetta 
Dttch,  sometlmea  called  the  'Bognehomo 
XHtoh,'  and  that  Aereupon  Vien  and  then 
became  and  too*  the  d^Os  of  the  said  defendant 
to  u  j«  due  and  proper  eare  that  the  naidplain- 
tiff  ahould  be  ear^Ug  and  eemtrely  oarried 
and  aomveged  andprapeOed  along  the  eaid 
raHwag  «a  f{foreaaid  (and  to  have  provided  a 
proper  and  anffldent  place,  light  and  means 
and  fadUtles  whereon  and  wheceby  the  plain- 
tiff might  have  safely  alighted  at  said  station 
opposite  said  church  near  said  ditch;  yet  the 
■aid  dtfendant,  n«t  regarding  ita  duties  In 
that  b^U.  did  not  uae  duo  and  pt^mt  care 
In  providing  a  proper  and  raffldent  plaoe. 
Ugbt  and  means  and  faelUtles  to  anaUs  i^alor 
tUC  safely  to  alight  at  said  statloD  opposite  said 
dmich  wben  the  said  car  carrySng  plaintiff 
arrived  there),  but  ne^lgently  and  careleeflly 
piled  the  lumber  and  dfibrls  of  an  old  bridge 
on  the  public  highway  where  defendant  stop- 
ped said  car  for  plaintiff  to  alight,  by  means 
whereof  the  aald  plabitlfft  while  attempting 
to  alight  or  descend  from  the  said  car  at  aald 
station,  or  the  place  where  said  car  was  stop- 
ped for  plaintiff  to  alight  to  wit.  on  the  6th 
day  of  August  last  aforesaid  and  at  night, 
stepped  and  fell  iqmn  said  lumber  and  debris 
which  had  been  negligently  placed  and  per- 
mitted to  remain  at  the  place  whore  plaintiff 
alighted  from  said  car.  and,  by  stepping  or 
falling  upon  said  lumber  or  debris,  plaintiff 
fen  upon  the  same,  and  was  thereby  greatly 
cut,  bruised,  and  wounded,  and  divers  mem- 
ben  of  his  body  were  then  and  there  greatly 
injured  In  so  much  that  bis  right  arm  was 
paralyzed,  and  he  then  and  there  became  and 
was  very  sick,  weak,  and  disabled  for  a  long 
period,"  etc 


The  third  count  of  the  complaint  after  mak- 
ing the  prefatory  aDegatloos  and  alleging  that 
the  plaintiff  had  taken  passage  on  one  of  the 
cars  operated  by  the  defendant  then  contin- 
nes  as  follows:  "And  that  tbo-eupon  it  thea 
and  there  became  and  was  the  duty  of  the 
said  defendant  to  use  due  and  proper  care 
that  the  said  plaintiff  should  be  carefuOy  and 
securely  carried  and  conveyed  and  propelled 
along  the  said  rallvray  as  aforesaid,  and  to  be 
stopped  at  the  usual  and  proper  place  provid- 
ed for  passengers  to  alight  at  said  station  op- 
posite said  church;  yet  the  said  defendant 
not  regarding  Its  duty  In  tliat  behalf,  did  not 
stop  said  car  at  the  usual  stopping  place, 
where  plaintiff  could  with  safety  hare  alight- 
ed from  Bald  car,  although  signaled  by  plain- 
tiff to  ample  time  to  do  so.  but  carelessly  and 
recklessly  ran  aald  car  beyond  aald  regular 
stoppMg  place  a  distance  of  about  30  feet  to 
a  place  where  lumber  and  other  obatructlonB 
were  lying  on  the  ground,  and  where  there 
was  no  light  to  apprise  plaintiff  of  the  situa- 
tion there,  and  then  and  there  stopped  said 
car  In  the  midst  of  aald  lumber  and  other  ob- 
structions, when  plaintiff,  believing  that  aald 
car  had  stopped  at  the  usual  and  customary 
place  for  passengers  to  alight  at  said  station, 
while  attempting  to  alight  from  said  car,  to 
wit  on  the  night  of  August  6th,  lfi89,  stepped 
and  fen  In  and  upon  a  pile  of  lumber  or  other 
material,  over  and  among  which  the  defendant 
had  negligently  and  carelessly  stopped  said  car, 
and,  by  stepping  or  falling  upon  said  lumber 
or  dl^brls,  plaintiff  fell  ui>on  the  same,  and 
was  thereby  greatly  cut  bruised,  and  wound- 
ed, and  divers  members  of  bis  boidy  were  thes 
and  there  greatly  Injured  In  so  much  that  his 
right  arm  was  i>ar8lyzed,  and  he  then  and 
there  became  and  was  very  sick,  weak,  and 
disabled  for  a  long  period,"  etc 

The  defendant  moved  the  court  to  strike 
from  the  first  and  second  counts  of  the  com- 
plaint the  p<Htlons  thereof  which  are  in  Ital- 
ics and  which  are  tn  parentheses,  upon  the 
ground  that  said  words  as  alleged  In  each 
of  said  eouits  were  Immaterial,  Irrderant 
and  surplusage.  The  defendant  also  moved 
to  strike  from  the  third  count  of  the  com- 
plaint the  words  "carelessly  and  recklessly," 
upon  the  ground  that  said  words  were  Im- 
matwlal,  Irrdevant  and  snrplnsageu  Ttie 
court  overruled  each  of  these  motions. 
Thereupon  the  plaintiff  amended  the  first 
count  by  striking  out  the  portion  thereof 
which  is  included  within  the  parentheses, 
and  Inserting  In  lien  thereof  the  following 
allegations:  "And  to  provide  a  proper  and 
sufliclent  place  so  tliat  plaintiff  might  alight 
safely  at  said  station;  yet  the  defendant 
not  regarding  its  said  duty,  failed  to  provide 
a  proper  and  sufficient  place  for  plaintiff  so 
to  alight  and  stopped  its  car  on  which  plain- 
tiff was  a  passenger  as  aforesaid  at  a  point 
where  certain  lumber  and  debris  were  lying 
within  a  few  feet  of  its  trade."  The  [rtaln- 
tlff  also  amended  the  second  count  by  strik- 
ing out  the  words  "light  and  means  and 
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facUlUei^"  vbererer  tb^  oocur.  The  defend- 
ant denuirred  to  tbe  first  ooimt  of  tke  ctun- 
plaint  usKm  the  fttUovlng  groonda:  (1)  Be> 
cause  iriaintlff  does  aot  ^hiw  how  or  in  what 
mauec  the  d«fandaat  Celled  to  oae  due  and 
pioper  cafe  in  proTidlng  a  fseper  and  eafift- 
cient  place  to  enaUe  plaintiff  eaXely  to  allgbt 
at  eaid  atatlMi;  (2)  becanee  tbe  complaint 
teUs  to  in  aald  count  that  defeidant 

placed  aald  Inmber  and  dCbile  at  tk«  jrtace 
where  plaintiff  alighted  frMi  b«M  car;  (8) 
becaoae  the  complaint  faDs  to  abow  bx  aaM 
count  any  duty  upon  Ua  defcdkdant  to  hare 
removed  the  lunbcv  placed  along  the  track 
at  tbe  place  of  tbe  accident;  (4)  that  there 
was  no  legal  dotr  vpea  defcBdant  to  hare 
provided  a  proper  and  snffldiBt  place  wbere- 
bj  the  plaintiff  might  have  alighted  from 
said  car;  ^  becanae  aald  eovat  falls  to 
show  that  drfewdant  knew  of  the  location  ti 
the  lumber  or  debris  at  tbe  point  where 
plaintiff  aUghted  from  aald  ear,  or  that  rach 
loraba  or  d£bris  was  thm  sufflclently  long 
for  defendant  to  have  be«a  InfMrmed  there- 
in by  the  use  of  reasooaUe  dtligeoce  on  Its 
part.  The  defendant  dMunrred  to  tbe  seo> 
ood  count  opon  tbe  sane  grounds  of  demur- 
rer as  Interposed  to  the  Arst  count  and  upon 
the  foUowlttg  additional  grounds:  a>  Be- 
cause said  count  does  not  show  that  defend- 
ant did  not  carefnUy  and  securely  carry  and 
convey  and  propel  the  pkitatlfl  along  mM 
rallwftjr;  becaase  saM  eonnt  doa  not 
show  how  er  ia  what  respect  the  defoidaat 
failed  t0  osa  doe  and  proper  care  In  prorid- 
Inc  a  pnptf  and  saflldeat  place  to  alknr 
plaintilE  to  alight  from  said  car;  0)  becanae 
the  allegation  in  said  count,  "and  to  have 
provided,  a  pn^t  and  snffleieDt  place,  where* 
OD  and  whereby  tbe  plaintiff  might  hav* 
safdy  alighted  at  said  statlen,"  is  a  mete 
fioodiialom  of  the  pleader;  (4  and  the  aHe* 
gation  that  defendant  did  not  use  due  aad 
proper  care  In  piovtdtiig  a  pmpcr  and  suflW 
dcot  place  to  enable  phdntur  to  safdy  alight 
at  aald  station  is  a  meve  eondnslon  of  the 
pleader.  To  tbe  third  eonnt  the  defendant 
demarred  npea  tbe  same  grounds  of  demnr- 
rw  as  interpeeed  to  the  first  and  second 
counts  of  the  complaint,  and  upon  the  foi- 
lowl^  greandsi  Q)  Because  said  comit  does 
not  show  that  there  was  any  duty  resting 
upon  tbe  deCoadaat  to  have  placed  a  Vgbt 
at  the  plae»  wheia  ttc  plaintiff  alighted 
from  said  ear;  (2)  because  said  const  falls 
to  show  that  the  dtfendant  was  In  any  wise 
reHKHMlble  for  the  Inmbwr  or  other  obstmc* 
tlon  being  en  the  groxmd  near  Its  traiA:. 
These  doaunrers  were  overruled.  Thero- 
opon  the  def endaat  pleaded  the  general  Issue 
and  filed  four  siiedal  pleae.  Plea  nnmbMed 
two  Is  eeiKed  In  the  opinften.  Tbe  remaining 
^leckil  pkae  are  as  follows:  "(3>  The  plain- 
tiff oagbt  not  to  reeevw  of  tbe  defendant; 
bocavse  he  was  galltr  of  contribotory  n^- 
genofr  which  proximate  caused  his  alleged 
Uijm7,  in  this:  that  he  stepped  from  said 


car  without  knowing  ot  laqutarlng  of  the  de- 
fendant or  Its  agent  as  to  whether  or  not  the 
situation  was  reasonaUy  safe  for  him  to 
alight  where  said  car  was  stopped.  (4)  Plain- 
tiff ought  not  to  recover,  because  be  was 
guilty  at  n^Ugence  which  ctmtrlbated  prox- 
imately to  tbe  injury  cMnplained  of.  In  that, 
after  the  car  ran  beyond  Its  regular  stopping 
place,  plaintiff  voluntarily  alighted  there- 
from, without  reqnesting  tbe  defendant  or 
Its  agent  to  carry  him  back  to  the  regular 
BtiHi^ping  i^ace,  and  without  ascertaining  be- 
fore he  alighted  from  said  car  that  be  was 
alighting  at  a  safe  place  (9)  The  plaintiff 
ought  not  to  recover,  beeause  he  was  guilty 
of  n^lgence  which  cmtribnted  pr(«lmately 
to  the  Injury  complained  of.  In  this:  that, 
when  he  boarded  and  took  passage  on  de- 
fendant's car,  he  did  so  knowing  that  said 
car  was  being  operated  without  a  coadnctor 
and  without  anybody  to  look  after  the  safe- 
ty of  his  alighting,  and  that  be  all|jtted  from 
said  car  without  first  ascertaining  or  attempt- 
iag  to  ascertain  that  he  was  at  a  ssfe  place 
to  alight  therefrran.'* 

The  plaintiff  demnrred  to  the  plea  num- 
bered 2  upon  the  followliw  gtomids:  (1)  The 
facts  therein  set  forth  do  not  constltate  such 
negligence  on  the  part  of  the  plaintiff  as 
would  prevent  bis  recovery  In  this  suit;  (2) 
because  the  stopping  of  the  car  nndw  the 
clreumatances  of  this  case  aa  set  forth  la 
the  complaint  was  an  Invitation  to  tbe  plain- 
tiff to  alight  at  that  irtace  upon  which  he 
bad  a  right  to  rely  and  act  wltlwnt  making 
Inquiry.  To  the  third  plea  the  plaintiff  de- 
murred upon  the  foitowhig  grounds:  (1)  It 
was  not  the  duty  of  the  plaintiff  to  make  the 
inquiry  therein  referred  to;  (2)  it  shows  no 
negUgcace  mi  tbe  part  of  plaintiff  which 
proximately  cmtributed  to  the  injury  com- 
plained of;  (3)  because  tbe  stopping  of  the 
car  under  the  circumstances  of  this  case  as 
set  forth  In  the  complaint  was  an  Invitation 
to  the  plalntur  to  alight  at  that  place  upon 
which  he  bad  a  right  to  r^y  and  act  with- 
out making  Inqidry.  Tbe  plaintUI  demurred 
to  the  fourth  plea  upon  the  following 
grounds:  (1>  It  assumes  that  It  was  the 
duty  of  plaintiff  to  Inquire  for  Informatlmi 
wblcb  It  was  the  duty  of  the  defendant  to 
give;  (2)  It  assumes  that  It  waa  tbe  duty  of 
plaintiff  to  Inquire  for  Information  In  regard 
to  possible  danger  which  it  was  tbe  duty  of 
defendant  to  provide  against;  (3)  because  the 
stopping  of  the  car  under  tbe  circumstances 
of  this  case  as  set  forth  in  the  complaint 
was  an  Invltatkm  to  the  plaintiff  to  alight 
at  that  place  upon  which  he  had  a  right  to 
rely  and  act  without  making  Inqulir.  To 
tbe  fifth  plea  the  plaintiff  demurred  upon 
the  fMlowlng  grounds:  (1)  It  sets  up  no  act 
of  negligence  on  tbe  part  of  the  plaintiff 
that  would  legally  relieve  or  release  defend- 
ant from  tbe  negligence  averred;  (2)  It  as- 
sumes that  it  was  plaintiffs  duty  to  p«form 
certain  acto  not  required  ot  him  by  law;  (EO 
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becauBe  It  leeki  to  avoid  one  act  of  negU* 
gence  on  the  part  of  defendant,  to  wit,  a 
failure  to  stop  at  a  proper  place  for  plaintiff 
to  alight,  by  showing  that  defendant  was 
puiltT-  of  another  act  of  negligence,  to  wit, 
a  failure  to  have  a  conductor  or  other  person 
to  took  after  the  safety  of  passengers  alight- 
ing from  said  car.  These  demurrers  were 
snstaiued,  and  the  trial  was  bad  upon  issue 
Joined  upon  the  plea  of  the  general  Issue. 

The  tendency  of  the  evidence  Is  sufficiently 
shown  In  the  opinion.  Before  the  trial  was 
entered  upon  the  defendant  moved  the  court 
to  snpprees  the  deposition  of  the  witness  J. 
H.  Drake,  which  was  taken  in  the  cause, 
upon  the  following  grounds:  "Because  the 
commission  Issued  by  the  clerk  of  this  court 
was  Issued  to  John  K.  Watklns  and  T.  D. 
Samford,  Esqs.,  of  Opellka,  Lee  connty,  Ala- 
bama, appointing  them  commissioners  Jointly 
to  take  the  testimony  of  the  witness  J.  H. 
Drake,  and  that  the  deposition  of  the  said 
witness  was  taken  by  John  K.  Watklns,  act- 
ing alone,  as  shown  by  bis  certificate  to  the 
deposition,  and  because  the  said  Watklns  was 
unauthorized  to  take  said  testimony  alone, 
and  because  said  commission  Issued  by  tbe 
clerk  requh-ed  that  T.  D.  Samford,  Esq.,  Co- 
commlssloner,  be  given  notice  of  the  time 
and  place  of  taking  the  deposition.  And 
that  the  certificate  attached  to  the  deposition 
by  John  K.  Watklns,  one  of  the  commission- 
ers, does  not  show  that  he  gave  T.  D.  Sam- 
ford  any  notice  of  the  time  or  place  of  taking 
the  said  deposition  of  the  said  witness."  In 
support  of  this  motion,  the  defendant  Intro- 
duced in  evidence  the  commission  issued  by 
the  clerk  of  the  court,  under  which  the  deposi- 
tion purported  to  have  been  taken.  This 
commission  showed  that  It  was  Issued  to 
John  K.  Watklns  and  T.  D.  Samford,  Eaqs., 
"as  commissioners  to  take  tbe  deposition  of 
J.  H.  Drake,  a  material  witness"  in  said  salt 
Tbe  defendant  also  introduced  In  evidence  the 
certificate  of  John  K.  Watklns  to  the  deposi- 
tion. This  certificate  showed  that  the  deposi- 
tion of  J.  H.  Drake  was  taken  by  John  K. 
Watklns  alone,  be  describing  himself  as  "the 
commissioner  in  said  commission  named." 
There  was  no  evidence  that  Commissioner 
Samford  did  not  have  notice,  nor  any  evi- 
dence tending  to  show  why  he  did  not  act 
It  was  shown  by  the  evidence  that  the  plain- 
tiff, when  he  applied  for  the  commission  to 
take  the  deposition  of  tbe  witness  Drake,  sug- 
gested John  K.  Watkins  as  a  commissioner 
and  no  one  else,  and  that  the  name  of  T.  D. 
Samford  as  commissioner  was  inserted  in  tbe 
certificate  by  the  clerk  and  on  motion  of  the 
defendant.  The  court  overuled  the  defend- 
ant's motion  to  suppress  said  deposition,  and 
to  this  ruling  the  defendant  duly  excepted. 

During  the  examination  of  James  M.  Ma- 
son, the  plaintiff,  he  testified  tbat  he  had  In- 
curred an  expense  of  $650  In  seeking  recovery 
from  the  Injuries  sustained  by  him;  that  tbe 
items  going  to  make  up  this  expense  of 


consisted  of  a  doctor's  bill  of  flOO  and  a 
hospital  bill  of  ¥159;  that  the  hospital  bill 
included  nurse's  services  and  in  payment  of 
a  private  ward  which  he  had  engaged  in  the 
Johns  Hopkins  Hospital.  The  other  Items 
of  tbe  ¥660  account  were  for  railroad  fare, 
hotel  bills,  and  other  expenses  Incurred  in 
going  to  and  being  present  in  the  Johns  Hop- 
kins Hospital.  The  defendant  moved  the 
court  to  exclude  from  the  Jury  all  the  testi- 
mony of  the  witness  relative  to  all  the  Items 
going  to  make  up  tbe  S660  except  that  portion 
of  the  testimony  regarding  the  doctor's  bUl. 
The  court  excluded  from  the  Jury  the  testi- 
mony of  the  witness  regarding  railroad  fare, 
hotel  bills,  and  other  Items  mentioned,  but 
refused  to  exclude  the  testimony  relating  to 
the  hospital  bill  and  the  doctor's  bill.  To  the 
court's  refusal  to  exclude  the  testimony  as 
to  the  hoq;)ltfll  bill,  the  d^ndant  duly  ex- 
cepted. 

Tbe  defendant  requested  the  court  to  give 
to  the  Jury  the  following  written  charge  and 
separately  excepted  to  the  court's  refusal  to 
give  each  of  them  as  asked:  "(1)  If  the  Jury 
believe  the  evidence,  they  must  find  their 
verdict  for  the  defendant  under  the  first  count 
of  tbe  complaint  (2)  If  the  Jury  believe  the 
evidence,  they  must  find  for  the  defendant 
under  the  second  count  of  the  complaint  (3» 
If  the  Jury  believe  the  evidence,  they  must 
find  their  verdict  for  the  defendant.  (4)  The 
Jury  cannot  find  for  the  plaintiff  unless  they 
are  reasonably  satisfied  from  tbe  evidence 
that  the  regular  stopping  place  for  aald  ears 
was  opposite  the  South  Hull  Street  Methodist 
Church,  and  that  the  ear  upon  which  the 
plaintiff  was  traveling  did  not  atop  In  front 
of  said  church,  but  that  the  car  was  carried 
on  past  said  regular  stopping  place,  and  stop- 
ped at  a  place  that  was  not  the  regular  stop- 
ping place  for  cars  on  that  Itae,  and  that  the 
motorman  who  was  operating  said  car  stop- 
ped the  said  car  at  a  place  where  lumber 
and  other  obstructions  were  lying  on  the 
ground,  and  where  there  was  no  light  to  ap- 
prise plaintiff  of  the  situation  there;  and 
the  Jury  must  further  be  reasonably  satis- 
fled,  from  the  evidence,  that  the  car  stopped 
in  the  midst  of  said  lumber  and  other  ob- 
structions, and  that  tbe  plaintiff  in  stepping 
from  said  car  stepped  or  fell  on  lumber  or 
dCbrls."  "(10)  If  the  Jury  beUeve  from  the 
evidence  that  tbe  plaintiff  alighted  from  said 
car  onto  the  ground,  and  not  onto  lumber  or 
debris,  they  must  find  thdr  verdict  for  the 
defendant.  (11)  The  court  chat^ea  the  Jury 
that  the  undisputed  evidence  in  this  ens*' 
shows  that  the  plaintiff  had  ceased  to  be  a 
passenger  when  be  fell  and  was  injured.  (]2t 
The  court  charges  the  Jury  tbat  the  plaintiff 
cannot  recover  anything  for  hospital  fees. 
(18)  The  court  charges  the  Jury  that  unlefts 
they  are  reasonably  satisfied,  by  a  preponder- 
ance of  the  evidence,  that  the  plaintiff  re- 
ceived the  injuries  of  which  he  complains 
while  In  the  act  of  stepping  from  the  car  to 
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tbe  ground,  and  before  he  bad  safely  alight- 
ed npoD  the  Kronnd.  they  cannot  find  a  ver- 
dict for  the  plaintiff.  <14)  The  court  cbargei 
tbe  Jury  that,  before  the  plaintiff  can  recover 
in  this  cause,  you  must  he  reasonably  satis- 
tied  by  a  preponderance  of  the  evidence  that 
he  received  the  Injuries  cMnplalned  of  while 
In  tbe  act  of  stepping  or  descnidlng  from  the 
defendant's  car  on  the  occasion  testified  about, 
and  not  after  he  bad  safely  landed  upon  tbe 
ground.  (16)  The  court  charges  the  jury  that, 
under  the  evidence  In  this  cause,  tbe  regular 
Btoppfng  place  or  station  of  the  defendant 
company  on  Its  Cloverdale  line,  nearest  the 
church  testified  about,  was,  at  the  time  of 
the  Injury  complained  of,  on,  or  Just  beyond, 
the  bridge  at  which  the  Injury  occurred.  (16) 
The  court  charges  the  jury.  If  they  believe 
the  evidence  In  this  cause,  they  should  find  a 
verdict  for  tbe  defendant  (17)  The  court 
charges  tbe  jury  that,  under  the  evidence  In 
this  cause,  the  plalntlflT  cannot  recover  under 
the  third  count  of  the  complaint  (18)  The 
court  charges  the  jury  that,  under  tbe  evi- 
dence In  this  cause,  the  plalntlfF  cannot  re- 
cover nnder  the  second  count  of  the  com- 
plaint (19)  The  court  charges  tbe  jury  that, 
under  tbe  evidence  In  this  cause,  the  plaintiff 
cannot  recover  nnder  the  first  count  of  tbe 
complaint  (20)  The  court  charges  the  ju^y 
that  at  the  time  the  plaintiff  sustained  bla 
alleged  injuries,  be  was  not  a  passenga:  of 
the  defendant  company." 

There  were  verdict  and  judgment  for  the 
plalntur,  assessing  bis  damages  at  $2,300. 
The  defCTdant  moved  the  court  to  grant  a 
new  trial,  and  assigned  as  grounds  therefor 
the  wveral  rulings  of  the  trial  court  which 
were  adverse  to  the  defendant,  and  also  tbe 
following  grounds:  (1)  Tbat  the  verdict  was 
contrary  to  the  law  and  the  evidence;  (2) 
tbat  the  verdict  of  the  Jury  was  excessive; 
(3)  because  tbe  amount  of  the  verdict  of  the 
Jury  was  ascertained  by  casting  lots  In  tbe 
following  manner,  to  wit:  Tbe  jury  agreed 
that  each  man  should  vrrlte  down,  on  a  slip 
of  paper,  the  amount  which  he  thought  the 
plaintiff  should  recover,  and  then  by  taking 
the  figures  on  these  twelve  slips  of  paper, 
adding  them  together,  dividing  the  sum  by 
12,  taking  the  quotient  as  a  result  and  ren- 
dering tbelr  verdict  thereon,  first  having 
agreed  to  be  bound  by  the  result  so  ascertain- 
ed. In  connection  with  this  motion,  tbe  de- 
fendant introduced  evidence  tending  to  show 
that  the  last  ground  of  the  motion  was  based 
upon  tbe  actual  facts  relating  to  tbe  manner 
in  which  the  verdict  was  arrived  at  by  the 
jury.  Several  of  tbe  jurors  testified,  and  each 
of  them  stated  that  the  verdict  was  arrived  at 
In  such  manna.  They  also  testified  la  detail 
as  to  the  occurrences  in  the  jury  room  while 
the  jury  was  deliberating  upon  tbe  verdict 
The  court  upon  motion  of  the  plaintiff,  ex- 
cluded the  testimony  of  tbe  several  jnnn^  as 
to  wliat  occurred  In  tlie  jury  room,  and  to  this 
ruling  the  defendant  duly  oicepted.  Tbe  ni» 


tion  for  a  new  trial  was  overruled,  and  the 
defendant  duly  excepted.  The  defendant  ap- 
peals, and  assigns  as  error  tbe  several  rulings 
of  the  trial  coort  to  which  exceptions  vere 
reserved. 

O.  H.  Roquemore  and  Lomax,  Cram  A 
Well,  for  appellant  Ueorge  P.  Harrison  and 
Fred  S.  Ball,  for  aitpcllee. 

DOWDELL,  3.  The  appellee  sued  tbe  ap- 
[wllant,  tbe  Montgomery  Street  Railway,  to 
recover  damages  for  Injuries  received  by  him 
as  a  passenger  on  one  of  the  appellant's  cars, 
in  alighting  from  tbe  car,  caused  by  appel- 
lant's negligence.  The  plaintiff  recovered  a 
Judgment  In  tbe  court  below,  and  from  this 
judgment  the  present  appeal  Is  prosecuted. 

There  are  numerous  assignments  of  error. 
In  all,  66.  Some  of  these  assignments  are, 
however,  not  Insisted  on  In  argument  And 
such  as  are  not  insisted  on  will  not  be  con- 
sidered. The  first  7  relate  to  the  rulli^  of 
the  court  on  motions  of  tbe  defendant,  the 
appellant  here,  to  strike  certain  parts  of  the 
complaint  as  being  Immaterial  averments 
and  merely  surplusage.  After  the  action  by 
the  court  overruling  tbe  motions  to  strike, 
tbe  plaintiff  amended  the  first  and  second 
counts  of  the  complaint  by  strlkhig  out  the 
words,  "light  and  means  and  facilities,"  to 
which  the  motions  to  strike  were  la  part  di- 
rected. With  the  complaint  as  thus  amend- 
ed, no  injury  resulted  to  tbe  defendant  In 
overruling  tbe  motions  to  strike.  If  It  be 
conceded  tbat  there  was  error,  still  we  are 
unable  to  see  that  the  defendant  was  In  any 
way  prejudiced,  and,  unless  It  affirmatively 
appears  tbat  tbe  refusal  of  the  court  to  strike 
immaterial  and  irrelevant  averments  results 
prejudicially,  such  refusal  does  not  consti- 
tute reversible  error.  Railway  Go.  v.  Bridges, 
86  Ala.  44S,  5  South.  864,  11  Am.  St  Rep.  68. 

The  eighth,  ninth,  and  tenth  assignments 
of  error  relate  to  the  overruling  of  the  de- 
fendant's demurrer  to  tbe  complaint,  and  tbe 
questions  raised  by  these  nsslgnmeuts  that 
are  Insisted  on  In  argument  are  also  raised 
by  charges  requested  by  the  defendant  and 
whldi  were  refused  by  the  court.  These  em- 
brace tbe  vital  points  In  the  case,  and,  as 
they  were  argned  together  by  counsel  for  ap- 
pellant will  In  like  manner  be  considered  to- 
gether here.  The  gist  of  tbe  action  is  in  tbe 
alleged  negligence  of  the  defendant  In  stop- 
ping Its  car,  upon  which  plaintiff  was  riding 
as  a  passenger,  in  an  unsafe  and  dangerous 
place  for  him  to  disembark,  so  that  while  so 
disembarking  or  Immediately  upon  alighting 
from  said  car,  he  received  the  Injuries  alleged 
In  tbe  complaint  The  complaint  In  this  re- 
Gpect  snfflclently  states  a  cause  of  action.  It 
was  not  Incumbent  on  tbe  plaintiff  In  his 
pleading  to  aver,  in  connection  with  tbe  duty 
of  the  defendant  to  provide  a  safe  place 
for  his  alighting  from  the  car,  what  should 
constitute  a  safe  place,  nor  to  undertake 
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a  minute  dcacilptioii  of  the  placa  when  tin 
«top  VM  made  and  tb«  aUeged  Injury  re- 
«^Ted.  After  aTexrlng  tbe  doty  of  the  de- 
fendant to  prOTide  a  safe  lanUng  place  ttt 
the  plaintiff  In  alighting  from  Ita  car,  the 
■complaint  In  the  first  and  second  counts,  with 
nflleient  certainty  and  deflntteness,  aTem  the 
tattnre  to  perftnm  anch  duty,  and  in  a  man- 
ner to  constltnte  n^lgence.  Bo,  In  the  tiilrd 
count,  after  averrbiK  the  duty  of  stopping  the 
car  at  tbe  nsnal  or  enatomary  stopping  place, 
the  aranait  «(  the  f^nre  to  do  ao  and  tbe 
manner  aad  form  oi  the  teeacb  of  this  dnty 
which  reanlted  in  the  Injory  to  the  plaintiff 
la  Buffldently  definite  bi  chMgtng  negUgeDce 
and  the  eonseqaeat  damage.  The  complaint 
upon  the  whaie  states  a  eavae  of  action  with 
that  degree  of  certainty  required  hi  ptcadlng, 
and  the  court  prepariy  overmled  the  demnr- 

The  aeomd,  third,  fovrtb,  and  fifth  pie** 
-of  the  dtf  endant,  to  which  demurrer  was  an»> 
talned,  sought  to  set  up  contributory  negli- 
gence on  the  part  of  the  plabitlff.  The  sec- 
ond plea  aTen.  *tbat  when  tbe  car  stopped 
the  l%hta  from  the  car  shone  for  ten  or 
twelve  feet  on  either  side  of  the  track,  and 
that  plaintiff  could  have  seen  the  allq;ed  loat- 
ber  and  dtbrls  before  he  stepped  thereon,  by 
the  exercise  of  ordinary  and  reasonable  care 
on  his  part"  There  la  no  aTermcnt  In  this 
plea  that  the  plabitlff  failed  to  czerdae  rardl- 
nary  and  reasanable  care,  or  that  he  did  see 
the  lumbar.  In  Ala  rei^ect  the  pAca  was  bad. 
The  third  pica  asawnes  that  It  was  the  dnty 
of  the  plaintiff  to  Inquire  of  the  defeadant  or 
its  agent  as  to  whether  the  place  of  stopping 
was  a  reasonably  safe  place,  whflc,  on  the 
contrary,  he  had  a  right  to  assume  on  the 
coudoct  of  the  defendant,  as  alleged  fn  the 
complaint,  that  It  was  a  safe  place  for  him 
to  ai^tat.  Tbe  fourth  plea,  for  a  similar  rea* 
eon,  wae  bad.  The  fifth  plea  ts  nothhig  more 
than  an  effort  to  excuse  one  omlsalon  of  duty 
on  the  part  of  the  defendant  by  Its  oanlasion 
of  still  another  dnty.  For  tbe  reasons  stated, 
these  several  [deas  were  subject  to  tbe  do* 
mnrrers,  and  there  was  no  error  In  the  conrtfs 
action  In  sustaining  them. 

We  do  not  undentand  it  to  be  a  contention 
«n  the  part  of  the  appellee,  as  supposed  by  ap- 
pellant'a  counsel,  that  any  duty  rested  on 
the  appdtaat  to  provide,  aloug  the  line  of 
Its  railway,  depots  and  stations  for  tbe  con* 
venlence  or  safety  of  Its  passengers,  as  In 
case  of  steam  railways,  but  only  to  provide 
for  reasonably  safe  places  for  its  passengers 
to  get  on  and  off  Its  cars.  It  cannot  be 
doubted  that  street  railway  companies,  as 
common  carriers  of  passengers  for  hire,  are 
under  tbe  duty  of  exercising  tbe  highest  de- 
gree of  diligence  and  care  In  conserrlng  the 
safety  of  their  passengers,  and  are  respoosible 
for  the  subtest  neglect  Smith  v.  Railroad 
Oo.,  IS  Am.  &  Eng.  B.  Gas.  310;  7  Rap.  & 
M.  Ry.  Dig.  p.  458,  8  825.  This  duty  arises 
when  the  relation  of  carrier  and  passenger 


begins,  and  contlnoes  uatO  that  relation  Is 
ended.  Tbeaa  propoeitioos  of  law  are  not 

disputed,  but  It  la  oontended  In  tbe  preaent 
case  that,  at  tbe  tbne  of  tbe  injury  complain- 
ed ot,  the  pbOntUC  was  no  longer  a  pasaeoger 
OB  tbe  defendant's  car  after  alighting  from 
the  same,  and  that  the  defendant  was  reUer- 
ed  of  all  nspooBlbUity  after  tbe  plaintiff  bad 
alighted  from  Lte  car  onto  the  ground  at  tbe 
place  where  It  atonwd  for  that  pnrpoae;  and 
this  laToiTes  the  question  of  tbe  duty  of  tbe 
carrier  to  provide  a  reasonably  safe  place  toe 
the  landing  of  Its  passengers.  Tbe  same  doty 
of  ezerdelng  the  b4:he8t  degree  of  diligence 
and  care  in  the  carriage  or  tranapwtation 
of  pnasongCTB  la  law  and  reaami  ^toula  to 
and  Indudes  tbe  safe  landing  of  the  paaaoif 
ger  at  tbe  termination  of  his  Jeom^  or  rid^ 
and  thla  dnty  Is  not  performed  wfaoi  fba  ca^ 
rler  lands  Its  passenger  at  a  time  and  place 
of  such  unknown  eiiTlionmeBt  to  him  that; 
bi  his  first  effort  to  depart  after  alighting  onto 
the  ground,  he  is  tripped  and  thrown  by  an 
unaeen  pile  of  lumber  and  dfibrls.  There  waa 
evldrace  which  tended  to  show  that  tbe  plain- 
tiff became  a  passenger  at  nlt^t,  and,  being 
a  darlE  night,  on  one  of  the  defendant's  street 
cars,  and  paid  his  &re  to  be  transported 
thereon;  that  when  nearlng  tbe  md  of  his 
]oumey  he  gave  the  usual  stop  signal;  that 
in  obedience  to  the  signal  tbe  ear  was  stopped 
toe  him  to  get  off:  that  he  alighted  from  the 
car  onto  tbe  ground;  and  that  at  tbe  first 
step  he  attempted  to  take  be  was  tripped  and 
thrown  by  unseen  lumber,  which  had  been 
piled  at  the  place  by  the  defendant  tbe  day 
previous  while  repairing  a  bridge  over  which 
its  tracks  ran,  and  from  tbe  fall  received  the 
alleged  Injuries.  Th«e  was  evldeBce  which 
also  tended  to  show  that  the  customary  atop* 
ping  place  was  Immediately  In  front  ot  the 
church  where  the  plaintiff  waa  going  to  at- 
tend religious  services,  but  on  the  present  oc- 
casion tbe  car  passed  this  customary  storing 
place,  and  st(q;)ped  about  30  teet  beyond,  and 
where  the  Iwnber  and  dfibrie  woe  [riled  by 
the  side  of  Its  tnck  and  between  the  track 
and  the  chnr^.  While  tbere  vaa  conflict  in 
the  evidence  as  to  the  preeeoce  eC  the  himber 
and  d6brls  at  the  idace  of  stoiH>lng,  snd  as  to 
the  usual  and  customary  place  of  stopping  In 
that  locality  Cor  discharging  passengera.  we 
think  tbere  can  be  no  qneetioB  of  the  defend- 
ant's liability  on  the  phase  ot  the  evidence 
above  stated,  if  believed  by  tbe  Jury.  Tbia 
ease  In  principle  is  similar  to  the  case  of 
Railway  Oo.  v.  Scott,  86  Va.  902, 11  8.  R  -MM, 
and  the  doctrine  there  laid  down,  and  the  au- 
thorities dted  in  support  of  It,  are  applica- 
ble here.  We  quote  from  authorities  cited 
In  that  cas&  In  Whart.  Neg.  |  MS^  tt  Is  said: 
"When  danger  approaches,  it  la  the  duty  of 
the  officers  of  the  road  to  notify  passengm, 
so  that  they  can  take  steps  to  avoid  it;  and 
failure  to  give  such  notice  is  negligence.  So, 
also,  ff  there  la  a  dangerous  place  at  tbe 
landing,  It  Is  the  duty  of  the  conductor  to 
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warn  those  about  stuping  ont."  "And 
*  *  *  be  mnat  g^Ye  notice  to  all  If  any 
hangar  ta  aOi^tbis  !■  j^robat^."  la  Cart- 
wrlcbt  T.  Balhray  Co..  02  Mich.  eOS,  IS  N.  W. 
380w  SO  Am.  Rep.  274,  Cool^,  OL  J.,  aayt: 
"If  m  car  In  which  there  were  patten g«ni 
was  not  standing  when  It  would  be  safe  for 
them  to  allfU  wtthont  asslatatwe.  It  was  the 
dnty  of  the  company  to  prorSda  assistance,  or 
gtv*  wamhog,  or  more  the  ear  to  a  more  suit- 
able placer  citing  BaOroad  Ca  t.  Whltfleld, 
44  Miss.  480,  7  Am.  Bep.  0)0;  BaOroad  Co. 
▼.  Buck,  96  iDd.  Mi^  40  An.  BepL  UcGoo 
T.  Railroad  Co.,  92  Mo.  206,  4  a  W.  73»,  1 
Am.  St.  Rep.  706;  Mav^ck  t.  Railway  Co., 
■8ft  N.  T.  378.  This  doctrine  applies  to  street 
railway  compaalea,  and  tbey  are  bound  by  the 
same  UaMllty.  Smith  t.  Railway  Co.,  82 
Minn.  1.  18  N.  W.  827,  BO  Am.  RcpL  660; 
Idu,  16  Am.  &  Eng.  R.  Gas.  81%  dted  above; 
BaUway  Oou  t.  TvliiuBe,  111  Ind.  680,  U  N. 
S.  65;  Railway  Co.  T.  H^gs,  88  Kan.  876. 
16  Pac.  667, 6  Am.  Bt  Rep.  764;  Railway  Co. 
T.  Plndley.  76  Ga.  811;  Barrett  t.  Railway 
Co^  45  K.  T.  628;  mil  T.  RaUxoad  Co.,  100 
N.  T.  2S0,  16  N.  XL  61. 

The  zecMd  does  not  show  that  the  Item 
•of  flS9  of  hospital  fees  paid  by  the  plaintiff, 
while  nnder  treatment  for  his  injuries,  includ- 
ed anything  other  t*""*  that  of  the  expense 
of  a  nnrse  and  a  ward  in  the  hospital.  The 
court  excluded  tlie  items  of  board  and  tiaT- 
ding  eaqpenses  paid  out  by  the  plaintiff.  If 
the  attendance  of  a  ODZse  was  necessary  while 
the  plaintiff  was  under  treatment  tvr  his  inju- 
ries recelTed  on  accoimt  (tf  the  negUgence  vt 
the  defendant  we  cannot  see  why  this  Is  not 
as  essentially  an  elem»it  of  recoTerable  dam- 
age as  the  ptofesBlonBl  fees  ot  the  attending 
pbysltiUuL  So,  toOk  the  necessary  expense  of  a 
private  vrard  in  the  hoqiltal  while  nnde^olng 
treatment  would  constltate  a  proper  dement 
«f  recoverable  damage  niere  was  no  oror 
tn  the  actitm  of  the  court  in  refuting  to  a- 
idode  fbie  item  of  %1S»  taun  the  ranslderation 
o(  Oie  Jury  In  estimating  pIsintUFs  dsmages. 

A  majority  of  the  court  are  ^  the  opinion 
that  there  was  error  in  ovemiUng  the  motloo 
to  suppress  the  deposition  (tf  J.  H.  Drake. 
Th^  hold  that  since  the  oommlsstoo  was 
joint  and  not  several,  and  nothing  was  done 
bj  defen<buit  to  waive  the  absence  of  the 
coQunissloner  Samford,  the  execution  by  Wat- 
Uos  was  Invslld,  and  In  this  they  follow  the 
rule  mentioned  in  Douge  v.  Pearce.  13  Ala. 
128^  and  sustained  by  other  authority,  for 
tbe  malDtenanee  of  which  tli^  think  thore 
are  substantial  reasons.  The  writer  Is  of  a 
^Uflerent  Oj^tn.  What  was  said  in  Douge 
T.  Fearce,  supra,  was  dictum.  The  question 
here  presented  was  not  before  the  court  fw 
dedslcm  In  that  case.  The  depositions  here 
w«e  taken  <hi  Interrogatories  filed  under  sec- 
tion 1835,  Code  1886,  and  that  section  directs 
what  shall  be  done.  This  statute  provides: 
"Hie  party,  otter  making  affidavit,  may  file 
with  the  cleA  Intorogatorles  to  be  propound- 


ed to  the  witness,  ol  which,  and  of  the  roal- 
denoe  of  the  witness,  and  ctf  the  eoMmitston* 
srtob6  appointed  [itaUos  are  mine]|  he  must 
give  the  (H^Kwite  party,  or  his  attorney,  no- 
tice In  writing,  who  has  tea  days  thereafter 
to  flte  cross-Interrogatories,  to  which  the  party 
filing  the  Interrogstories  may  file  rebutting 
interrogatories.  After  the  expiratltm  of  the. 
ten  days,  a  ccmimisslon,  accompanied  by  a 
coi^  of  the  Interr<^atortes  and  of  the  cross 
and  rebutting  Intmogatorles.  U  filed,  must 
be  Issued  by  the  clerk  to  take  the  de^lUfm. 
whldk  may  be  taken  at  sndi  time  and  place 
as  the  commissioner  shall  appoint  On  fall- 
are  to  give  the  notice  herein  revdnd  of  the 
residence  of  the  witness  and  the  commlsfl lon- 
er, unless  the  same  is  waived  by  the  adverse 
party,  the  deposition  of  such  witness  must  be 
supj^esMd  at  the  cost  of  the  party  taking 
it"  Code  1806t  i  1885.  I  think  the  statute 
deaily  contemi^tes  tliat  the  party  filing  the 
Intent^ tories  shall  nominate  the  commis- 
sioner to  whom  the  clerk  shall  issue  the  com- 
mission. As  I  construe  the  statute,  be,  the 
party  filing  the  interrogatories,  and  not  the 
clerk.  Is  required  to  give  the  opposite  party, 
or  his  attwney.  notice  <tf  the  commisalouer  to 
be  app<^ted,  and  the  last  danse  in  the  stat- 
ute pcDTldea,  "<m  failure  te  give  the  notice 
herein  required,  ete.,  unless  the  same  Is  waiv- 
ed by  the  adTcrse  party,  the  deposition  of 
snob  witness  mnst  be  suppressed  at  the  cost 
of  thtparty  taking  it."  It  is  qidto  dtevr  to 
my  mind  that  tbe  dnty  of  gtvtaig  the  notice 
required  is  imposed  upon  the  party  filing  the 
interrogatories,  and  not  upcm  Uw  derk;  If 
the  latt^i  why  should  the  coste  be  Imposed 
upon  the  party  for  the  failure  of  the  cleik 
to  discharge  his  duty,  in  case  tbe  deposi- 
tion is  suppressed  tor  tBllnre  to  give  the  re- 
quired notleeT  Again,  it  Is  not  to  be  supposed 
that  tbe  cledc  would  be  required  to  find  out 
m  ascotsln.  without  tiie  suggcstkm  of  the 
party  filing  tbe  interrogstories,  who  could  be 
procured  to  act  as  commissioner.  It  may  be 
and  <rftea  Is  the  case  tliat  the  depoBltl<m  Is 
to  be  takai  at  a  idaee  whoe  the  eleA  is  «- 
llrely  unacqmlnted  with  any  person.  Oer- 
telnly,  tbe  statute  does  not  provide  that  the 
adverse  par^  may  soggest  a  commissioner, 
nor  is  tbeiB  any  authority  ex^estiy  or  Im- 
pliedly given  to  the  clerk  to  appiHnt  on  bis 
suggestion.  If  the  clerk  may  appnlnt  a  com- 
mlssUmer  on  the  suggestion  of  tbe  advose 
party,  and  It  be  required  that  the  commtssloD 
shaH  be  jointly  executed,  then  it  would  be  hi 
tbe  powCT  of  the  adverse  party  to  prevwt  ever 
obtaining  the  testlmtmy  ot  the  witness  on 
Interrogatories,  by  the  suggestion  and  ap- 
pi^ntment  of  a  co-commissioner  who  would 
fall  to  act  I  think  the  derk  acted  without 
authorUy  In  appointing  Samford  as  a  co-com- 
missioner on  the  su^estion  of  the  adverse 
par^,  to  act  with  Watklns,  who  was  nomi- 
nated by  tbe  party  filing  the  interrogatories 
as  the  commlssloaa'  to  be  appointed.  It  Is 
quite  evldoit  that  the  statute  confers  no  such 
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antbortty.  If  Watklns  was  In  anj  respect  an 
onsultable  person  to  act  as  commlaBloner,  up- 
on the  fact  being  Bbown  to  tbe  court  it  would 
be  wltbln  tbe  power  of  tbe  court  to  contn^ 
the  matter.  There  la  no  pretense  tbat  Wat- 
klns was  an  nnsnltable  person,  or  tbat  tbe 
commission  was  in  an^  respect  impropa-ly 
executed  by  him,  escept  tbat  Samford  did  not 
Jointly  act  with  blm.  It  does  not  appear 
why  Samfwd  did  not  act;  for  augbt  that  the 
court  knows  be  refused  to  act  I  can  see  no 
good  reason  for  saying  that  the  ezecntlon  of 
tbe  conmils^n  by  Watklns  was  not  vaHd. 
The  statute  und»  conMOeratifm  recelred  a 
constructlfm  as  to  the  right  of  the  opposite 
party  to  demand  notice  of  the  time  and  place 
of  taUng  tbe  deposltton  In  Wisdom  t.  Reeres, 
110  Ala.  418,  18  South.  18*  and  what  was 
there  said  seems  to  me  In  principle  to  sup- 
pcfft  my  TlewB  aboTe  exproBsed. 

On  tbe  motlMi  for  a  new  trial,  the  court 
TCry  properly  excluded  all  tbe  evidence  by 
the  jnrav  who  tried  ttie  case  as  to  the  man- 
ner ot  their  arriving  at  the  verdict  City  of 
Eufauhi  T.  Speight  121  Ala.  613,  25  South. 
lOOO.  This  evidence  being  excluded,  tbe 
ground  ot  the  motion  based  on  the  conduct 
and  action  of  the  jury  In  reaching  a  verdict 
was  onsupportedL  We  do  not  tblnk  the  ver< 
diet  of  the  jury,  as  to  the  amount  of  dam- 
ages awarded,  excessive.  Other  grounds  of 
motion  for  a  new  trial,  wblcb  relate  to  the 
rulings  of  the  court  on  the  trial,  we  have  al- 
ready treated  in  tbe  foregoing  opinion. 

For  the  error  pointed  out  the  Judgment 
will  be  reversed  and  the  cause  remanded. 


McCORMACK  v.  STATE. 

(Bupreme  Court  ot  Alabama.    JuDe  5,  1902.) 

INTOXICATINO  LIQUORS  —  SALE  TO  INTBM- 
PBRATB  PERSON— BVIDBNCB-^DHISSIBILITT 
— WITNBSS-CROSS-BXAUINATION  -INSTRUC- 
TIONS. 

1.  A  conviction  tor  aelling  liqaors  to  a  per- 
80U  of  knowu  intemperate  babita  cannot  be  nad 
unless  defendaDt  is  ahowu  to  have  made  tbe 
sale  with  knowledge  tbat  the  purchasn  was 
iutemperate. 

2.  Erldence  of  tbe  contents  of  a  written  no- 
tice to  a  salooD  keeper,  by  tbe  wife  ot  an  in- 
temperate person,  reciting  the  intemperate  hab- 
its of  tbe  latter,  aud  tbat  bis  brother  had  told 
tbe  ftaloon  keeper  not  to  Bell  blm  any  whisky, 
and  that  the  latter  had  frequently  been  under 
the  Influence  of  liquor  during  the  year  preced- 
ing the  trial,  and  that  be  had  been  intemperate 
for  six  years,  is  admissible  In  a  prosecution 
of  the  saioon  keeper  for  a  subseqneut  sale  to 
tbe  int«upcrate  person,  as  tending  to  show  the 
habits  of  the  iutemperate  person  and  defend- 
ant's knowledge  thereof. 

3.  The  failure  of  the  state  to  demand  of  de- 
fendant tbat  be  produce  such  notice  does  not 
authorize  exclusion  of  evideuce  of  the  con- 
tents thereof. 

4.  A  witness  for  defendant  in  a  prosecution 
for  selling  liquor  to  a  pcrsou  of  intemperate 
babita  may  be  asked  on  cross-ezaminatiou,  for 
tbe  purpose  of  showing  his  interest,  if  a  prose- 
cution is  not  pending  against  him  for  the 
same  offensih 


B.  An  Instruction,  in  a  proseention  for  tbt 
Illegal  sale  of  liquor,  that  the  sale  mnst  be 
sbowu  to  the  satisfaction  of  tbe  jury,  la  err»- 
ueons,  as  requiiing  too  high  a  degree  of  proof. 

6.  The  giving  of  an '  instruction  In  a  crim- 
inal case  which  is  erroneous  In  being  too  fSTor- 
able  to  defendant  does  not  anthoiise  the  re- 
versal ot  a  convictitm. 

7.  Where  the  evldmce  in  a  criminal  case 
shows  tbat  defendant  ate  his  dinner  and  sup- 
per together  about  6  p.  m.  on  tbe  day  of  tbe 
commission  of  the  crCoie,  a  requested  insttnc- 
tion  that  he  most  be  acquitted  if  he  was  at 
home  asleep  from  11  a.  m.  till  ulght  Is  pi-operiy 
refused,  as  inapplicable. 

8.  Where  there  is  evidence,  in  a  prosecution 
for  tbe  illegal  sale  of  intoxicating  liquor,  tbat 
tbe  crime  was  committed  in  the  evening,  a  re- 
quested Instruction  that  defendaut  most  be  ac- 
quitted if  he  was  asleep  at  bis  home  till  6  p. 
m.  is  properly  refused,  as  the  crime  ndght 
have  been  committed  after  that  hour. 

Appeal  from  Morgan  county  court;  Wm. 
B.  Skeggs.  Judge. 

Ben  McCormack  was  convicted  of  the  Ille- 
gal sale  of  liquor,  and  he  appeals.  Affirmed. 

The  appellant  in  this  case,  Ben  McCor- 
mack. was  prosecuted  and  convicted  fbr  sell- 
ing spirituous,  vinous,  ot  malt  Uquocs  to  a 
person  of  known  Intemperate  habits.  It  was 
shon-n  by  the  evidence  tliat  the  defuidant 
had  made  several  sales  of  whisky  to  ooe 
Charles  8.  Aycoct.  Tbe  state  elected  to 
prosecute  fbr  the  sale  alleged  to  have  been 
made  on  August  7,  1900.  Several  witnesses 
f OT  the  state  testlfled  ttiat  tbe  defendant  made 
the  sale  of  whisky  to  the  said  Cbaries  S. 
Aycock  on  the  evening  at  August  7tb.  The 
wife  of  said  Aycock  testified  that  her  hus- 
band bad  been  drinking  to  excess  during 
the  year  prerions  to  said  alleged  sale,  and 
that  she  bad  givra  the  saloon  keepers  no- 
tice not  to  sell  blm  intoxlcatltig  liquors.  Said 
Cbaries  S.  Aycock,  as  a  witness,  testified  that 
be  had  been  drinking  heavily,  and  was  able 
to  get  whisky  from  the  defendant  up  to  the 
time  notice  had  been  given  by  bis  wife  not  to 
sell  him  any  more.  The  solicitor  thai  asked 
Ibe  witness  If  the  defendant  showed  him  flie 
paper  be  had  received  from  his  wife,  telling 
him  not  to  sell  the  witness  any  whisky;  at 
the  same  time  handing  said  paper  to  the  wit- 
ness. The  defendant  objected  to  this  ques- 
tion, because  It  was  irrelevant  and  Immateri- 
al evidence,  and  duly  excepted  to  the  court's 
overruling  bis  objection.  Tbe  witness  an- 
s  -vrred  be  did.  The  soUcrtor  then  asked  the 
witness  the  following  question:  **Dld  the  pa- 
per shown  you  by  the  defendant  state  In  It 
not  to  sell  you  on  account  of  known  Intem- 
perate habits?"  Tbe  dcfmdant  ol^ected  to 
this  question,  because  it  called  for  iml- 
evant  and  Immaterial  evidence,  and  because 
It  was  not  the  best  evidence  of  the  con- 
tents of  tbe  paper,  and  becanse  no  demand 
was  made  on  defendant  to  produce  tbe  same. 
The  court  ovciTuled  the  objection,  and  the 
defendant  duly  excepted.  The  witness  an- 
swered that  It  did,  but  tbat  after  such  no- 
tice he  had  bought  whisky  from  defendant 
almost  every  day  In  1900  until  Uie  flllnz 
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«t  tlie  oflldaTlt  In  tbis  case.  Lee  Aycock, 
a  wltneu  tor  Obarlea  S.  Aywtik,  against 
tlie  objection  and  esnieptlcMi  of  the  defendant, 
testified  that  be  had  also  notified  the  def  aid- 
ant not  to  eeU  whisky  to  laid  Charles  S.  Ay- 
cock,  his  brotber.  There  -was  otbtf  evidence 
Introduced  by  the  state  tending  to  skow  that 
■aid  Gharlea  B.  Ayoock  was  a  man  of  known 
intemperate  haUts.  The  evidence  for  the  de- 
foidant  t»ided  to  show  tiiat  he  did  not  sell 
whisky  to  said  Obarles  S.  AycoA  on  August 

7.  1900:  Gharlea  B.  Woodward,  who  was 
veoprlie^  of  the  Palace  saloon,  where  the  de- 
fendant  was  i»npl<9ed  as  a  bartender,  teatl- 
fled  that  he  was  In  the  saloon  on  August  7, 
1900^  oondnuoDSly  up  to  the  time  he  went  to 
supper;  that  between  10:80  and  11  o^ctock  In 
file  day  the  delendant  came  Into  Qie  saloon 
with  another  persMi,  got  a  drink,  and  left  In 
a  few  mlnntea,  but  that  the  d^Oidant  did 
not  so  btiUnd  the  counter,  nor  did. he  make 
any  aale  during  the  day  of  Angnst  7,  1900. 
The  BoUdtor  asked  said  witness  the  following 
queatloii:  **Ton  have  a  iwooecutlMi  pending 
against  you  for  the  same  offense^  have  yon 
notr*  Tbtt  defendant  objected  to  this  qnee- 
tkm  upon  the  ground  that  It  called  for  irrel- 
erant  and  immaterial  evidence.  The  court 
•verruled  the  oltJectlon,  and  tin  defendant 
duly  excepted.  The  wltneas  answered  that 
there  was  anch  a  prosecntSon  pending  against 
aim.  Tlie  defendant,  as  a  witness  In  his 
own  behalf,  testified  that  he  was  Uie  dak  at 
the  goieral  election  on  August  6^  1900;  that 
he  sat  op  all  night,  counting  the  votes,  and 
tntsbed  about  10  o'clock  on  the  mwnlng  of 
August  7th;  that  be^  in  eompuiy  vrlth  anoth- 
er person,  went  to  the  Palace  salooD,  where 
he  was  accustomed  to  clerk,  and  took  a  drink, 
and  tliat,  afta  ronaining  there  a  few  min- 
alia,  ha  left,  and  went  home  and  wmt  to  bed, 
wlure  be  remained  untU  about  6  o^dock  in 
tht  eraUng,  v^en  he  got  up^  and  ato  his  dtan 
aer  and  supper  together;  that  he  did  not 
leave  the  boose  until  after  supper,  and  was 
not  in  the  Palace  saloon  on  August  7th,  ex- 
cept as  stated  abov^  and  until  after  supper, 
but  that  be  waa  not  at  the  sakmn  on  that 
day.  and  made  no  sales  to  Aycock  or  any 
ene  else  that  day.  There  was  otbor  evidence 
introduced  on  the  part  of  the  defendant  tend- 
ing to  corroborate  tils  testimony.  Tbe  ottier 
facts  of  tbe  case  necessary  to  an  understand- 
ing ^  tbe  decision  OQ  the  present  appeal  are 
suffldentiy  stated  in  tbe  i^rinton.  The  court, 
la  its  general  charge  to  the  Jury,  among  oth- 
er tbinga.  Instructed  them  aa  foUowa:  "It  de- 
volves upon  the  state  to  prove  to  your  satis- 
faction a  aale  at  liquor  by  dsfHidant  to  CSias. 

8.  Aycock  <Hi  August  7,  lOOO"  The  defendant 
duly  excepted  to  the  giving  of  this  p«tl«i  of 
tbe  court's  general  oral  charge,  and  also  sep* 
arately  excepted  to  the  oourTs  rtfnsal  to  give 
eadi  oC  tbe  foUov^ng  written  charges  r»* 
^HBtad  by  btan:  "<1)  If  you  believe  the  de- 
taidant  was  at  h«ne  asleep  from  about  dev- 
en  o'cloGk  on  August  7.  1900^  untU  night. 


your  verdict  should  be  for  tbe  defendant  (2) 
If  you  believe  from  the  evidence  that  defend- 
ant was  a  returning  fMaai  of  the  election  on 
August  7tli,  and  went  to  the  Palace  sakKn, 
and  between  fifteen  and  thirty  minutes  went 
to  tbe  Patbm'a  or  Land's,  and  tlien  went 
home,  and  slept  untU  6  o'clock  that  evening, 
your  verdict  ehonld  be  for  the  defendant." 

cams.  G.  Brown.  Atty.  Oen.,  for  tbe  State. 


TYSON.  X  This  appeal  is  prosecuted  from 
a  Judgment  of  convlctloa  upon  tbe  charge  of 
selling  spirituous,  vinous,  <nr  malt  Uqnora  to  a 
person  of  known  Intenqtoate  habits.  To  au- 
thorise the  conviction,  the  aale  must  be  made 
to  a  person  of  Intempoate  habits,  and  the 
seller  mnst  have  been  shomi  to  have  had  a 
knowledge  of  such  habits.  In  other  words, 
the  Jury  must  be  convinced  by  the  evidence 
beyimd  a  reasmable  doubt  at  the  existence  of 
these  facts,— tbe  sale  of  spirituous,  vinous,  or 
malt  Uqnora,  the  Intunpoate  babite  of  the 
parson  to  whom  tbe  sale  Is  alleged  to  have 
been  made,  and  a  knowledge  on  the  part  of 
tbe  d^oidant  of  such  habits.  Jones  v.  Stete^ 
100  Ala.  SB,  14  South.  77^  Of  course,  the 
burden  of  estebUshlng  each  and  all  of  these 
facte  la  upon  the  stetft  Wot  the  purpose  of 
tracing  knowledge  to  the  defendant  of  the 
Intempaate  hablte  of  Aycock  it  was  eitirdy 
competent  for  the  stete  to  ^ve  the  cmtente 
of  the  paper  in  defraidanf a  possession,  writ- 
ten him  by  Ayco(^s  wlfe^  In  which  tba  told 
him  of  his  habits.  Nor  was  It  necessary  for 
the  state,  befwe  being  allowed  to  otta  this 
evidence,  to  have  demanded  of  defradant  tlie 
production  of  tiie  letter.  So.  too,  Ui»e  was 
no  error  in  permitting  witness  Lee  Aycock  to 
testify  that  he  had  told  d^endaut  not  to 
sell  bis  brother  whisky.  Llkeviee  it  was  cmn- 
petent  for  the  stete  to  prove  by  Brotk  that 
Aycock  was  frequently,  within  tbe  12  months 
preceding  the  trial,  under  tbe  Influence  of  In- 
toxicants. The  same  may  be  said  of  the 
statement  of  tbe  witness  Will  Aycock  that 
his  brother  had  bem  a  man  of  intnnperate 
haUto  tot  the  past  six  years.  Tbia  testimony 
not  (mly  tended  to  ibow  the  hablte  ot  Aycock, 
but  also  knowledge  on  the  part  of  tbe  defend- 
ant of  those  habits.  Atkins  v.  State,  60  Ala. 
4S;  Smith  T.  States  t»  Ala.  1;  Tatum  v.  State, 
es  Ala.  147. 

The  biterest  of  a  witness  In  the  cause  may 
always  be  shown  as  affecting  the  credibility 
ot  bis  testimony.  It  was  doubtless  upon  this 
theory  that  the  solicitor  was  permitted,  on 
croae-examlnatlon  of  Woodward,  the  iwopri- 
etor  of  the  Palace  salomi,  and  the  najfloyer 
at  the  d^endant,  to  ask  him  If  a  prosecution 
was  not  pending  against  him  for  the  same 
diense.  There  was  no  error  In  this. 

The  exception  to  the  portion  of  tbe  otal 
of  the  court  can  avail  the  defendant 
nothing.  It  was  too  favorable  to  him,  In 
that  it  exacted  too  high  a  degree  of  proof.  It 
required  the  state  to  prove  to  tbe  satlsfhctioA 
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of  the  jury  a  sale  of  the  liquor  hj  defendant, 
etc.  "Before  It  can  be  said  that  fbe  mind  la 
Batisfled  of  the  truth  of  a  proposlthHi,  It  mnat 
be  relieved  of  aH  doubt  or  ilacertaliity;  and 
this  degree  of  convlctioii  la  not  required"  In 
any  case.  Torrey  v.  Bnrney,  118  Ala.  504,  21 
South.  318;  Dennis  t.  State.  118  Ala,  79,  23 
South.  1002;  Eailroad  Co.  t.  Gedley,  119  Ala. 
527,  2-t  South.  753;  Railroad  Co.  t.  Burgess, 
110  Ala.  5fli  25  South.  261;  Abbott  t.  City  of 
Mobile,  119  Ala.  600,  24  South.  565;  Moore  t. 
HelDebe.  119  Ala.  630,  24  Sooth.  374;  Coghlll 
T.  Kennedy,  119  Ala.  667,  24  South.  460. 
Charge  1  refused  to  defendant  was  abstract. 
There  was  no  evidence  that  defendant  was  at 
home  asleep  from  about  11  o'clock  on  August 
7th  until  night  On  the  contrary,  the  evidence 
shows  that  he  ate  bis  dinner  and  supper  to- 
gether about  the  hour  of  6  o'clock  in  the  after- 
noon of  that  day.  Every  tact  postulated  In 
charge  2  may  have  been  believed  by  the  Jury, 
and  yet  the  defendant  would  not  have  been 
CTtltled  to  a  verdict  of  acquittal,  If  the  ^ry 
bdleved  that  the  sale  of  Uqaor  was  made  by 
Um  about  dusk  of  the  evening  of  August 
701. 

There  to  no  error  In  the  record.  Jm^ment 
affirmed. 


STE  VEINS  at  al.  t.  8TATB. 
(Supreme  Court  of  Alabama.    Jane  5,  1902.) 

HOMICIDE  —  CONSPIRACY  —  BVIDBNCH  —  AD- 
HIS8IBILITT  —  DBCLARATIONS  OF  CO-CON- 
SPIRATOR —  VBRDICT  —  SUFFICIENCY  —  EX- 
AMINATION OF  JURY-JURISDICTION. 

1.  A  written  verdict  flndiug  the  "defendants 
guilty  of  maoslan^ter,  aod  fl:diig  the  pnnish* 
meat  at  two  years'  Imprlsonmeut,"  eveu  if 
errODAons  in  failing  to  show  whether  it  means 
a  two-year  sentence  of  each  of  two  defendautfi, 
is  cured  by  an  examination  of  the  jury  by  the 
coort,  in  the  presence  of  defendauts,  ou  the 
return  of  the  written  verdict.  In  which  the 
Jury  states  that  the  verdict  fixes  a  two-year 
sentence  as  to  each  defendant. 

2.  Iq  a  prosecution  for  homicide,  there  was 
evidence  tending  to  show  a  conspiracy  to  com- 
mit the  crime  between  defendants,  their  father, 
and  a  brothet-in-Iaw.  The  killlDg  occurred  im- 
mediately after  the  adjoomment  of  a  lawsuit 
between  defendants'  mother  and  deceased, 
which  was  asked  by  the  mother  for  the  pai-- 
pose  of  haviDft  witne&ses  subpoenaed.  Held, 
that  a  statement  by  the  bnither-ia-law  to  the 
Justice,  in  the  presence  of  defeudauts,  tbat  he 

''need  not  be  issuing  those  d         old  snb- 

pcenas;  we  intend  to  fix  it  up  In  our  own 
WSJ," — having  refercDCe  by  inference  to  defend- 
ants,—was  admissible  agaiust  them. 

3.  Where  a  wituess  for  defendants  In  homi- 
cide testifies,  on  direct  examination,  that  there 
was  no  conspiracy  between  himself  and  defend- 
ants to  commit  uie  crime,  he  may  be  Impeach- 
ed, after  the  proper  foundntion  has  been  laid, 
by  proof  of  his  declaratiou,  the  day  before  the 
hoiuidde,  that  defendauLs  would  be  oat  and 
"h        would  be  raised  the  next  day." 

4.  Where  there  is  evidence  In  a  homicide  case 
tending  to  show  that  a  defmdant  went  to  the 
scene  of  the  homicide,  where  court  was  being 
held,  for  the  purpose  of  provoking  a  fight  with 
deceased,  but  defendant  testifies  that  he  was 
there  as  a  witness  in  a  certain  case,  he  may 
be  erosft«xamined  as  to  the  aubjeet-mattcr  of 


sndi  case,  for  the  porpoas  of  showing  that  hh- 

Sreaence  was  not  for  the  parpose  of  pviBC  evi- 
ence. 

5.  A  reciuested  charge  In  homicide,  that  de- 
fendant had  the  same  right  to  act  In  self-de- 
fense as  If  he  had  been  first  attacked,  evm 
tiiOQgh  the  evidence  shows  that  deceased  had 
attacked  defendant's  tntrther,  and  defendant 
had  interfered  to  prevent  a  further  attack,  is 
erroneous. 

6.  Where  there  Is  evidence  of  a  oonapirscy 
between  defendants  In  homicide,  who  were 
armed  with  pistols,  and  their  father,  who  used 
a  rifle,  a  requested  charge  that  defendant  must 
be  acquitted  If  deceased  was  killed  with  a 
rifle  ball  Is  erroneous,  for  omitting  reference  to 
the  conspiracy. 

Appeal  from  Wtlka*  county  court;  A.  H. 

Alston,  Judge. 

Adolphos  Stevens  and  anothor  were  con- 
victed of  iMmlcide,  and  they  aroeal.  Affirm- 
ed. 

The  appellants,  Adolphos  Stevens  and  Wal- 
ter Stevens,  were  Jointly  indicted  for  murder 
In  the  second  degree  for  killing  one  Ycster 
Henson  by  shooting  him  with  a  pl8t(d.  were 
convicted  of  oumslaughter  in  the  second  de- 
gree, and  sentenced  to  two  years'  tmprlaon- 
ment  In  the  penltoitlary.  The  evMence  tor 
the  state  tended  to  show  that  on  the  day  «f 
the  killing  there  waa  to  be  a  trial  of  a  case 
between  the  mothw  of  the  defeodaBtB  and 
Vaster  Henson,  the  deceased;  tiuit  this  case 
was  a  suit  In  a  Justice  of  the  peace  court.  In 
which  the  defendants*  mother  was  suing  tiie 
deceased 'for  rent;  that  when  the  case  was 
called  for  trial  It  was  continued,  but  before 
It  was  contimied  the  defendants'  mother  ask- 
ed tor  some  sabpaenaa  to  be  Issued  for  wit- 
nesses; that  after  the  case  was  conttamed 
Walter  Stevens,  one  of  the  defendants,  got 
up  in  the  room  where  the  people  were  as- 
sembled for  the  trlaU  and  stepped  over  to  the 
deceased,  and  said  he  wanted  to  see  him: 
tliat  the  deceased  walked  from  the  bouse 
with  Walter  and  Adolphos  Sterone,  tlie  de- 
fendants; that  as  they  walked  along  the  de- 
fendants were  cnrsli^  the  deceased,  and  vpua 
Adoljdioe  aaklnff  him  why  he  bad  treated 
their  sister  a«  he  had  he  denied  having  done 
anything  wrong  towards  the  defendants'  sla- 
ter; tbat  thereupon  Adolphos  replied  that  be 
intended  to  whip  hfan  for  It;  that  tke  deceas- 
ed palled  his  knife  and  cut  at  Ad<^pboa,  who 
stepped  backwards,  and  stmnbled  over  a 
bush;  that  thereupon  Wahsr  Stercan  stepped 
between  them,  and  the  shooting  commenced: 
that  while  the  shooting  was  going  on  Jesse 
Stevens,  the  father  of  the  defendants,  wbm 
seen  to  level  his  Winchester  rifle  at  the  de- 
ceased and  fire  it,  and  upon  the  flrteg  of  the 
rifle  of  Jesse  Stevens  the  deoeaeed  fell. 
There  was  conflict  In  the  evidenoc  as  to 
whether  the  deceased  or  Walter  Stevens  fired 
the  first  shot  The  evidence  for  the  defend- 
ants tended  to  show  that  neither  of  tbam 
fired  at  the  deceased  until  after  he  Ind  cut 
at  Adolphos  Stevens  with  his  knife  and  cat 
hla  collar,  and  that  afta  cnttkig  at  Adolphos 
Stevsns  the  deceased  cot  Walter  Stereos^ 
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throat  and  diot  blm  twice;  ttmt  t3iereapoii 
Walter  Sterens  pvlleA  Iili  pistol,  and  b^n 
shoodng  at  Hoison;  tbat  AdollAiM  Ottvcag 
did  not  shoot  at  alL  The  deCendants,  as  wit- 
nesses In  flielr  own  behalf,  testified  tlut  there 
was  no  conspiracy  between  them  and  their 
fatha  and  John  Morgan,  their  brother-in- 
law,  to  kill  the  deceased.  Durhig  the  ex- 
amination o(  the  Jnstlce  of  the  peace  before 
wbom  the  case  between  the  defendantB*  moth- 
er and  the  deceased  was  pending  for  trlid.  and 
after  he  had  testUed  that  the  defendants' 
motbcr  asked  for  subpoenas  for  wltneraes, 
The  state  asked  taiA  wltoen  the  following 
question:  "Did  John  Morgan,  a  brother-in- 
law  ot  defendants,  say  anything  abont  Isso- 
Ing  a  snbpcena  hi  the  defendantB'  preseseeT" 
The  defendantB  objected  to  this  question,  up- 
on the  ground  that  It  was  IndeTant,  lnmia-> 
terlal.  and  not  bhidlnir  on  the  defendants. 
The  court  orerruled  the  ot^ectlon,  and  the 
defmdants  excepted.  The  witness  answered 
that  John  Morgan  said  In  the  presence  of  the 
defemlants,  "By  Ood,  jtm  need  not  be  Issu- 
tng  theee  danm  old  Bnbpoenae;  we  Intend  to 
fix  It  up  In  our  own  way.**  The  court  orer- 
ruled  flw  defoidantB'  motion  to  ^Inde  this 
answer,  and  to  ttris  ruling  the  defendants 
duly  eicepted.  It  was  shown  by  the  evi- 
dence that  John  Mwgan  was  a  brother-htjaw 
of  the  defendants,  and  Itved  at  Horse  Greek, 
9  or  10  miles  away;  that  the  night  before  tiie 
dUBcttlty  the  defendants  came  to  the  house 
of  John  Morgan,  and  ap&it  the  night,  and 
that  be  came  to  the  place  whoe  the  killing 
occurred  with  the  defendants  the  next  mcmn 
ing.  John  Morgan  was  Introduced  as  a  wit- 
ness fbr  the  defendants,  and  testified  that  he 
was  present  at  the  shooting,  bat  that  there 
was  no  conspiracy  slsUng  between  hbn  and 
the  d^endants  to  kin  the  deceased.  The  eo- 
llcitw  aAed  the  witness  the  Mlowing  qnes- 
tlon:  *T>ld  you  tdl  Andy  Pebly  ^  evening 
before  the  diootlng,  at  Horse  Ored:,  that  the 
Sterens  boys  would  be  out  on  the  night  train, 
and  hell  would  be  raised  up  above  the  next 
dayT*  Hie  defendants  cAdectod  to  this  ques- 
tion, uiwn  the  ground  that  they  were  not 
shown  to  be  present  at  the  time  tbe  state- 
ment asked  abont  was  made,  and  were  not 
shown  to  have  known  anything  about  Ae 
conrersatlon.  The  court  overniled  llie  oIh 
jectlon,  uid  the  drfendants  duly  excepted. 
The  witness  answered  that  ne  did  not  make 
said  statement  to  said  Pebly.  The  said 
Andy  Ftit>ly  was  Introduced  as  a  witness,  and 
he  waa  asked  by  the  state  Ihe  following  ques- 
tion: "^Id  John  Mragan  tell  you  ttie  evening 
before  the  shooting,  at  Horse  Creek,  that  the 
Bterens  boys  would  be  out  on  the  night  train, 
and  hdl  would  be  raised  up  above  the  next 
dayr*  The  defmdants  objected  to  tbto  ques- 
tion, upon  the  ground  that  It  ctiled  for  in- 
competent and  hearsay  testimony.  The  court 
overruled  the  objection,  imd  flie  defendants 
racepted.  The  witness  answered  that  John 
Morgan  did  make  said  statement  at  the  time 


specified.  J.  Henson,  the  tatbor  of  ttie  dfr- 
ceased,  when  examined  as  a  wHnsss,  identi- 
fied certain  clothes  which  were  shewn  him  as 
the  same  whkli  were  worn  tj  tSie  deeeased 
when  he  waa  aliot,  and  stated  that  they  bad 
been  hi  his  possession  ever  shice  the  kUIlng, 
and  were  to  tte  same  cuidltlon  aa  they  were 
at  the  ttane  oC  the  ebootlng.  A  witness,  Dan 
Sthodce,  was,  during  his  examination,  shown 
the  same  clothing,  and  he  Identified  them  as 
flie  clothing  Veater  Henson  had  «l  at  Oie 
time  he  was  lAot  Thwenpon  the  state  of- 
fered the  clotblng  ta  erUence,  and  defend- 
ants objected  on  the  grcHmd  ^t  the  clothes 
had  not  been  imverly  Identl^ed,  and  tiiat  the 
wttziees  had  not  been  to  possession  of  the 
clothes.  The  court  overruled  the  objection, 
and  the  deCendanto  tely  excepted. 

The  defendants  sq^oattf y  oeepted  to  Uie 
following  portion  of  the  court's  oral  charge 
to  the  Jury:  "(1^  In  order  to  Invoke  the  doc- 
trine at  self-deCoue,  defendants  must  hare 
beni  free  flram  fault  fai  bringlag  ta  the  dif* 
flcul^;  leasonaMy  free  from  fault  will  not 
do.  (c)  If  you  bdleve  from  tbe  evMenoe  be- 
yond a  reaaonaUe  doobt  that  tlwre  was  a 
oon^ltaeT  between  tbe  defendants  and  the 
tnther  to  take  tbe  life  cC  Tester  Henson  (tbe 
deceased]  or  do  Urn  great  tojniy,  and  the 
father  of  defeadaarto  fired  tbe  fatid  shot  that 
klUed  the  deeeased,  Chen  they  mold  be  equal- 
ly goaty  with  the  Cattar,  tt  the  siioodng  by 
tbe  father  was  d<me  to  eazrylDff  out  tbe  con- 
spiracy prerlossty  entered  Into  br  them.  (d> 
If  you  brieve  from  the  evidence  beyond  a 
reasonable  donbt  that  these  defimdanto  en- 
tered toto  a  consplrsey  to  kill  the  deceased, 
and  the  deceased  was  killed  with  a  i^atcrt. 
you  would  find  them  guilty  of  murder  to  the 
aecond  degree,  If  It  was  done  unlawfully  and 
with  maUce."  The  defendants  requested  the 
court  to  give  to  the  Jury  the  foHowb^  writ- 
ten charges,  and  separately  excepted  to  the 
court's  refusal  to  give  each  ef  them  as  asked: 
"(12)  I  lAarge  you,  gentaemea  of  the  Jury, 
that  Walter  Sterais  bad  the  same  right  to 
act  to  self-defense  aa  If  he  had  been  first  at- 
tached, even  though  tbe  evidence  showi  that 
Vester  Henson  had  attoA»d  his  brother 
Sterena,  and  Walter  had  Interfered  to 
prevent  Henson  flpom  further  attocktog  Dolph 
Stevens.  I  chuge  yon  that  if  you  bdieve 
tliat  Veeter  Henson  was  kffled  ^  a  riiot  tnm 
a  rifie  g«n,  and  not  with  a  pistol,  yon  must 
acquit  tbe  defeadants." 

The  Judgment  entry  was  as  ftdlows: 
•-Ihls,  the  19th  day  of  March,  19ae,  eame  G. 
W.  FerguaoB,  solicitor,  who  prosecutes  for 
the  state  of  Alabama,  and  also  came  the  de- 
fendanto  to  thehr  own  proper  persons  and  by 
Bttmneys,  and  the  said  defendants,  betog 
duly  arraigned  upon  said  Indictment,  ta  their 
plea  thereto  say,  to  person,  that  they  are  not 
guilty.  Issue  was  Jotoed  on  tbhi  plea. 
Thereupon  cane  a  Jury  of  good  and  lawful 
men,  to  wit,  T.  B.  Hyche  and  eleven  others, 
who,  being  Impaneled  and  sworn  accwdlng 
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to  law,  upon  their  oaths  do  a&y,  'We,  the 
Jury,  find  the  defendants  guilty  of  man- 
slaughter In  the  first  degree,  and  fix  the  pnn- 
fshment  at  two  {2)  years'  Imprisonmeut.'  The 
Jury  being  asked  by  the  court,  In  open  court, 
In  presence  of  both  of  the  defendants  and 
theh*  counsel,  If  the  word  'defendants'  in- 
cluded both  defendants,  they  answered  that 
the  verdict  Included  both  defendants,  and  fix- 
ed punishment  of  each  at  two  (2)  years'  Im- 
prisonment And  thereafter,  before  the  Jury 
was  discharged,  the  defendants  d^anded  a 
poll  of  said  Jury  on  said  verdict,  and  each  of 
said  Jurors  separately  stated  that  that  was 
bis  verdict"  There  was  a  motion  made  by 
the  defendants  In  arrest  of  Judgment  upon 
the  ground  that  the  verdict  returned  by  the 
Jury  was  Insufficient  and  uncertain,  in  that 
It  does  not  state  whether  both  of  the  defend- 
ants or  each  of  them  shall  suffer  <me  year, 
so  as  to  make  two  years,  and  that  it  fails  to 
state  what  panlahment  each  of  the  defend- 
ants shall  suffer.  This  motion  was  overruled. 
Subsequently  the  court  rendered  Its  sentence 
upon  the  defendants,  which  was  in  words 
and  figures  as  follows:  "And  now  upon  this 
the  22d  day  of  March.  1902,  Walter  Stevens, 
the  defendant  being  in  open  court  and  being 
asked  by  the  court  If  he  had  anything  to  say 
why  the  sentence  of  the  law  should  not  now 
be  pronounced  upon  him,  says  nothing.  It 
Is  th«>efore  considered  by  the  court,  and  It  Is 
the  Judgment  and  sentence  of  the  court  that 
the  said  defendant  Walto-  Stevens  be  Im- 
prisoned in  the  penitentiary  of  the  state  of 
Alabama  for  a  term  of  two  (2)  years."  A 
summary  sentence  was  passed  npon  the  de- 
foidant  Adolpboe  Stevens. 

D.  A.  UcOregor,  J.  T.  Bhogart,  and  Cole- 
man ft  Bankhead,  for  appellanta.  Cbaa.  Q. 
Brown,  Atty.  Gen.,  for  the  State. 

TYSON,  J.  Upon  the  authority  of  Drlg- 
gers  V.  State,  123  Ala.  46,  26  South.  512, 
and  Wilkinson  v.  State,  106  Ala.  28,  17  South. 
458,  we  must  hold  that  there  Is  enough  ex- 
pressed in  the  minute  entry  to  show  that  the 
Judgment  of  the  court  was  Invoked  and  pro- 
nounced upon  the  guOt  of  the  defendants. 
If  it  be  conceded  that  the  verdict  of  the 
Jury  OS  expressed  In  writing  was  too  uncer- 
tain and  Indefinite— a  point  we  do  not  decide 
—to  supports  Judgment  of  conviction,  this  de- 
fect was  cured  by  what  was  said  by  them  In 
explanation  of  the  written  verdict.  Since 
verdicts  may  be  ore  tonus,  the  oral  state- 
ment by  the  Jury  of  their  findings,  In  connec- 
tion with  the  written  verdict  was  entirely 
sufficient  and  eliminated  all  ambiguity,  If  It 
existed.  In  the  lattar.  This  principle  Is  clear- 
ly announced  Id  the  case  of  State  v.  Under- 
wood, 2  Ala.  744,  where  It  was  said:  "It 
is  not  essential  to  a  verdict  that  It  should  be 
written.   The  Jury  may  announce  It  to  the 


court  ore  tenns,  or  upon  paper  at  th^  pleas- 
ure; and,  however  rendered,  upon  the  sug- 
gestion of  the  Judge  It  may  be  varied  by  the 
Jury  In  Its  terms,  so  as  to  make  It  speak  their 
Intentions.  And  the  change  thus  made  in 
the  finding  need  not  be  noted  in  writing, 
ev^  if  it  be  such  as  to  entirely  supersede 
the  verdict"  See,  also,  Robinson  t.  State, 
54  Ala.  86.  The  record  affords  abundant  evi- 
dence from  which  the  Jury  were  authorized 
to  Infer  that  there  was  a  conspiracy  between 
the  father,  the  Invther-ln-Iaw  of  these  de- 
fendants, and  the  defendants  thonselves  to 
kill  the  deceased.  In  the  light  of  the  results 
which  followed  almost  immediately  upon  the 
declaration  of  Morgan,  the  broUier-in-law, 
made  In  their  presence,  to  the  Justice  of  the 
peace,  It  was  clearly  Inferable  that  he  had 
reference  to  defendants  as  well  as  to  their 
fath^,  who  are  shown  to  have  participated 
In  the  deadly  combat 

In  view  of  Morgan's  testimony,  on  dhrect 
examination,  that  there  was  no  conspiracy 
between  him  and  the  defendants.  It  was  en- 
tirely competent  for  the  prosecution,  for  the 
purpose  of  Impeachment  after  proper  pred- 
icate laid,  to  prove  by  Pebly  that  he  (Mor- 
gan) made  the  statemmt  which  he  denied 
making.  So,  too,  in  view  of  the  Inference 
afforded  by  the  evidence  that  defendants 
went  from  their  home,  in  an  adjoining  coun- 
ty, to  the  place  of  the  difficulty,  for  the  pur- 
pose of  provoking  a  fight  with  the  deceased, 
and  In  view  of  the  statement  of  the  defend- 
ant AdolphoB  that  he  was  at  the  place  of  the 
difficulty  as  a  wltoess  In  a  suit  pending  be- 
tween his  mother  and  deceased,  and  knew 
what  the  contract  was  between  his  mother 
and  deceased,  it  was  competent  for  the  solic- 
itor, on  cross-examination,  to  further  ask  him 
what  was  the  contract  between  his  mother 
and  the  deceased,  toe  the  purpose  of  showing, 
if  he  could,  that  defendant's  presence  was 
not  for  the  purpose  of  giving  testimony  as  a 
witness,  but  was  tn  furtherance  of  the  com- 
mon design  to  slay  the  deceased. 

The  only  other  exception  reserved  upon  the 
trial  to  the  admission  of  evidence  was  the 
action  of  the  court  In  permitting  the  state 
to  introduce  the  clothing  worn  by  deceased 
when  killed.  This  exception  Is  not  urged 
in  argument  Besides,  there  is  manifestly  no 
merit  in  It  the  clotUag  having  been  folly 
Identified.  ' 

Charge  12,  refused  to  defendants.  Is  so 
clearly  bad  no  further  comment  Is  necessary. 

Charge  "a"  pretermits  all  reference  to  a 
conspiracy,  which  the  testimony  tended  to 
show  existed  between  the  defendants  and 
their  father  to  kill  the  deceased,  and  was 
therefore  properly  refused. 

There  was  no  error  In  those  portions  of  the 
oral  charge  of  the  court  excepted  to. 

There  being  no  emw  In  the  record,  the 
judgment  must  be  affirmed. 


Digitized  by 


Google 


Also 


O&ITTENDEH  v.  STATE. 


273 


LOWS  T.  ETTATB. 

<8tvniae  Coort  of  Alabama.    June  12,  1902.) 

ULRCBNT— INDICTMENT— JOINDER    OF  OF- 
FBN8B&-SUFFIC1ENCT— EVIDENCB 
OF  ANOTHER  OFFENSE. 

1.  Under  Code,  4913,  ptoTidlne  tbat  offen- 
ses of  the  same  character  aud  suoject  to  the 
same  puuishment  may  be  charged  io  the  same 
count  or  In  the  altematiTe,  an  indictment  which 
charged  in  one  coont  that  defendnuts  took  18 
cows  ot  one  owner,  aud  in  another  count  that 
defendants  took  IS  cows  ot  another  owner, 
was  not  bad  for  dupUdlr.  as  the  two  offmses 
were  of  the  same  character. 

2.  Au  indictment  for  larceny  was  not  bad 
becanse  it  failed  to  avra-  the  Christian  name  of 
the  owner  of  the  stolen  propertr,  or  that  such 
Christian  name  was  tuiknowD  to  the  grand 
jnry. 

3.  On  a  pnwecntion  for  larceiv  of  18  head 
of  cattle,  evidence  that  while  the  d^endants 
were  dririug  away  the  cattle  they  also  took  a 
ball  belongiDs  to  another  party  was  admiadble* 
■s  it  was  a  ^rt  ot  the  same  transaction. 

Appeal  from  city  court  of  Montgomery; 
William  H.  :nioma8,  Jadge. 

Will  Lowe  was  conrlcted  of  lanwDy,  and 
appeals.  Affirmed. 

The  indictment  under  wbicb  tbe  appellant 
was  tried  was  in  words  and  flgores  as  fol- 
lows: "The  grand  Jury  of  said  county  charge 
that,  before  the  finding  of  this  indictment, 
Will  Lowe  and  Tom  Crittenden  feloniously 
took  and  carried  away  eighteen  cows,  the 
personal  property  of  J.  B.  Mllllgan.  The 
grand  Jury  of  said  county  further  charge 
that,  before  tbe  finding  of  this  Indictment, 
Win  Lowe  and  Tom  Crittenden  feloniously 
took  and  carried  away  eighteen  rows,  the 
personal  property  of  J.  H.  Mllllgan,  against 
the  peace  and  dignity  of  the  stnte  of  Alnbn- 
ma."  Upon  a  demand,  a  severance  was  or- 
dered, and  the  defendant  Will  Ix)we,  who  is 
the  appellant  In  this  case,  was  tried  sepa- 
rately. The  defendant  demurred  to  the  in- 
dictment upon  the  following  grounds;  "(1) 
Because  said  Indictment  charges  two  sepa- 
rate  and  distinct  otTenses  of  larceny,  from 
two  separate  and  distinct  owners.  (2)  Be- 
cause said  Indictment  In  each  count  fails  to 
aver  tbe  Christian  name  of  the  owner  of  the 
property  alleged  to  have  been  stolen,  and 
fails  to  aver  that  sncb  Christian  name  of 
said  alleged  owner  in  each  count  was  to  the 
grand  Jury  unknown."  This  demurrer  was 
overruled.  On  tbe  trial  of  the  case  the  state 
Introduced  evidence  tending  to  show  that  the 
defendant,  Will  Lowe,  and  Tom  Crittenden 
had  feloniously  taken  and  carried  away  18 
bend  of  cattle;  that  5  or  6  of  said  cattle  be- 
longed to  J.  H.  Mllllgan,  and  12  or  13  of 
them  belonged  to  J.  B.  Milligan;  and  that 
tbe  cattle  were  taken  while  out  In  a  range 
owned  by  Mllllgan,  a  long  distance  from 
Montgomery,  and  were  carried  by  tbe  de- 
fendant and  Crittenden,  with  the  assistance 
i>r  others,  to  Montgomery,  and  there  sold. 
Against  tbe  objectltm  and  exception  of  the 
defendant,  tiie  state  was  allowed  to  prove 

f  2.  S««  Indletmwit  uaA  iBfitmMtlon,  voL  17,  Out, 
Dig.  )}  273'27S. 

82  So.— IS 


that,  while  the  defendant  and  Crittenden 
were  driving  the  18  head  of  cattle  taken 
from  MliJigan  to  Montgomery,  they  also  took 
a  bull  belonging  to  one  Reynolds,  and  drove 
It,  with  the  other  cattle.  Into  Montgomery. 
There  was  evidence  introduced  for  the  de- 
fendant tending  to  prove  an  alibi.  The  de- 
fendant requested  the  court  to  give  to  the 
Jury  the  following  written  charge,  and  sep- 
arately excepted  to  the  court's  refusal  to 
give  the  same  as  asked:  "(1)  If  the  jury  be- 
lieve all  the  evidence  In  this  case  beyond  a 
reasonable  doubt  they  must  find  the  d^end- 
ant  not  guilty."  From  the  Judgment  of  con- 
viction, tbe  defendant  appeals. 

Ohaa.  O.  Brown,  Atty.  Qen^  for  the  State. 

SHARPE,  J.  Ccmtrary  to  what  Is  aasum- 
ed  by  the  first  ground  of  the  demurrer  to  the 
Indictment,  two  or  more  offenses  may  well  be 
charged  in  one  Indictment  as  having  been  com- 
mitted by  the  same  defendant,  where,  as  in 
this  case,  the  offenses  are  ot  the  same  cbar- 
acter.  Code,  S  4913.  Wooater  t.  State,  55 
Ala.  217;  Johnson  v.  State,  29  Ala.  62,  65 
Am.  Dec.  383;  Cawley  v.  State,  87  Ala.  162. 

The  second  ground  of  the  demurrer  is  not 
well  taken.  Gerrlsh  v.  State,  66  Ala.  480; 
Crittenden  t.  State  (Ala.)  Infra. 

To  the  general  rule  which,  In  a  prosecu- 
tion for  one  offense,  rejects  evidence  of  an- 
other and  distinct  otCense,  an  exception  ob- 
tains where  the  offense  charged  and  that  pro- 
posed to  be  proved  form  part  of  the  same 
transaction,  so  that  tbe  evidence  offered  will 
bear  on  the  issues  in  the  pending  case. 
Gassenheimer  v.  State,  52  Ala.  SIS;  Ingram 
T.  State,  89  Ala.  247,  84  Am.  Dec.  782;  Mil- 
ler V.  State  (Ala.)  30  South.  379.  This  ex- 
ceptional rule  Justifles  the  admission  of  the 
evidence  tendhig  to  show  that,  while  tbe 
cattle  wblcb  were  the  subject  of  the  alleged 
larceny  were  being  carried  away  from  the 
owners,  a  bull  belonging  to  Reynolds  was 
driven  Into  and  carried  away  with  them. 

The  other  evidence  to  which  exceptions 
were  reserved  was  relevant, — some  of  it  to 
identic  the  cattle  referred  to  in  other  evi- 
dence as  having  been  taken  by  defendant, 
and  some  as  corrol>orattug  other  testimony  for 
the  state.   See  Crittenden's  Case,  supra. 

For  obvious  reasons,  the  charge  refused  to 
defendant  was  bad. 

No  eiTOT  appearing,  the  Judgment  will  be 
affirmed. 


ORITTBNDBN  Y.  BFTATB, 

(Snpreme  Gonrt  ot  Alabama.   Jane  12,  1902.) 

IiARCBNT  —  INDICTMENT  —  SUPUCmT  —  8UF- 
FICIBNCY-JURORS-SXLBCnON  OF  PANEIi- 
INSTRUCTIONS  —  RES  OESTjS!  —  GORROBOHA- 
TION  OF  CONFES9ION-^LIBI— CONSPIRACY— 
OWNERSHIP— TESTIMONY  OF  WIFE  OF  AC- 
COMPLICE—ANIUUS  OP  ACCOMPLICE. 

1.  An  indictment  which  charged  two  offenses, 
both  a  part  of  the  same  transaction,  was  not 
had  for  duplicity. 

2.  Au  indirtnient  for  larceny  was  not  bad 
becanse  it  failed  to  aver  the  Christian  name 
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of  tb«  owoer  Mf  tiie  stolen  property,  and  that 
mtch  CbristiaD  name  was  oiilmowa  to  tke  frand 

'^Wbere  the  stata,  oo  a  prosecatiou  tor  lar- 
ceny, had  peremptonhr  cbaAenEred  3  Jaron,  It 
was  not  error  to  requ&e  the  defendant  to  pw 
upon  the  remainder  before  snmmoniugr  others 
to  fill  the  places  of  those  chaUeufled. 

4.  Voder  Cr.  Code,  S  6012,  aud  Acts  1900- 
1901,  pp.  1044,  20U0,  I  8,  allowiac  the  Bum- 
moning,  when  necessarr.  of  petit  jurors  fron 
the  qualified  dtizens  of  the  coiutj,  where,  on  a 
proseciitioa  for  larceur,  the  uumber  oC  jurors 
had  been  reduced  to  nine  by  the  state's  per- 
emptory challenges,  the  defeodant  was  nut  en- 
titled to  hare  snch  deficteucy  mhdc  up  by  draw- 
ioe  from  tiie  jury  bos  as  ia  capital  caaeg. 

0.  Where,  ou  a  prosecution  tm  larceny,  there 
was  erideace  of  a  eonspirscy  between  toe  de- 
fendant and  others  to  commit  the  offense  char- 
ged, It  was  proper  to  show  their  acts  and  dec- 
laratious  in  connection  with  aud  ia  fortbeiauce 
of  the  common  porpose. 

6.  On  a  prosecotioB  fev  larceay,  where  the 
eridence  showed  that  cattle  were  stolen  iu  one 
couuty  and  taken  into  another,  evidence  of 
what  was  said  and  done  along  the  route  was 
admissible  as  a  part  ot  the  res  gestae. 

7.  Under  Cr.  Code,  S  6300,  providing  that 
conviction  of  a  felony  may  be  had  ou  the  evi- 
dence of  an  accomplice.  If  the  corrotwratinK 
evidence  tends  to  convict  the  defendant  with 
the  commission  of  the  crime,  on  a  prosecntiou 
for  larceny  instructions  that  the  slightest  cor- 
roboration of  the  testimony  of  an  accomplice 
Is  mfficient  if  it  tend  to  connect  the  defendant 
with  the  commission  of  the  offense;  that  proof 
of  the  coiUDiissiou  of  the  offense,  together  with 
the  confession  of  defendant,  would  authorise 
couvictiou;  aud  that  a  confession  was  admis- 
sible as  corroborating  evidence  of  an  accom- 
plice,—were  proper. 

8.  It  was  not  error  to  lustrnct  that  If  the 
jury  believe,  beyond  a  reasonable  doubt,  that 
an  alibi  set  np  by  d^endant  was  false,  they 
might  consider  this  as  a  cfa-enrnstanc?  against 
him,  in  connectioB  with  tba  other  evidence. 

9.  On  a  prosecution  for  stealing  18  head  of 
cattle,  a  requested  charge  that  if  defeudant 
was*  at  home  on  the  evening  in  Qnestiou  at  sun- 
down, and  it  three  men  stopped  at  anotber 
place  with  a  bunch  of  13  cattle^  and  unless  de- 
fendant, with  the  other  men,  drove  such  cattle 
to  that  place,  he  must  be  actiuitted.  Is  crroueous, 
as  it  ignored  evidence  tending  to  show  a  con- 
spiracy. 

10.  On  a  prosecutica  for  larceny,  where  the 
indictment  char^ied  ownership  in  different  per- 
sons iu  separatr  counts,  and  the  evidence  show- 
ad  a  single  taking,  requested  charges  that  de- 
fendant should  be  acquitted  on  failure  to  prove 
ownership  In  the  owner  as  alleged  in  the  first 
count,  and  on  fnilure  to  prove  owueruhip  in  the 
owoer  as  alle^'cd  iu  the  second  count,  were 

Sroperly  refused,  as  each  ignored  the  charge 
1  the  other  count. 

11.  An  InstrvtctioD  that  defendant  should  be 
acquitted  on  lailure  to  prove  joint  ownership 
was  properly  refused,  as  the  indictment  did  not 
so  cltarge. 

12.  A  requested  charge  that  the  independent 
loss  of  the  property  did  not  constitute  the  of- 
fense as  I  harped  in  the  iudtctmcnt  was  proper- 
ly refused,  as  it  was  misleading. 

IS.  A  cliiiree  that,  if  there  was  a  rensonnble 
doubt  that  defendant  was  not  in  a  certain  place 
on  the  day  the  offense  was  conimittod,  he 
shnrld  be  acqnitted.  was  prop.'Hy  refused,  as  it 
Ignored  evidence  of  a  couspirncy. 

14.  A  charge  that,  unless  defendant's  confes- 
sion tends  to  corroborate  the  teKtiuiony  of  his 
accomplice,  be  should  be  acqnitted,  was  prop- 
erly refused,  as  it  ignored  other  corroborating 
evidence. 

15.  A  charge  that  the  jury  mast  view  teati- 
f  a.  8es  Jury.  vol.  81,  Cent  Dig.  ]  857. 


mony  of  the  wife  <tf  an  accompBce  with  cau- 
tion, and  give  erery  axu^dmation  to  the  fact 
that  she  is  the  wife  of  an  accomplice,  was  prop- 
erly refused,  as  It  Invaded  the  province  of  the 

diarge  that  the  anhnus  actuating  the 
accomplice  in  testifying  against  defendant 
must  be  considered  was  properly  refased,  as 
it  invaded  the  province  of  tne  jury,  and  assum- 
ed that  there  was  an  animus  proven. 

17.  A  charge  that.  In  order  to  convict  defend- 
ant, the  corroboratiug  evidence  of  the  accom- 
plice should  be  upon  some  part  of  the  testi- 
mony material  to  the  issue,  and  that  it  must 
also  tend  to  show  that  deFeadant  committed 
the  crime  charged,  for  it  Is  not  a  sufficient  cor- 
roboration to  pr«Te  tbe  offense  was  in  fact  com- 
mitted in  the  mauBK  deaerttied  by  tiie  accom- 
plice, unless  proof  of  the  corpus  delicti  neeea- 
sarlly  involves  defendant's  connection  with  the 
crime,  was  properly  refnsed,  as  It  waa  argmaen- 
tatftve  and  mMeaanff. 

AiveiA  fnai  cavt  at  BCantgamaT; 
William  H.  Thomas,  Judge. 

Tom  Crittenden  was  conrlcted  of  larceny, 
and  nppeals.  Affirmed. 

The  indictment  OBder  which  the  appel- 
lant was  tried  and  convicted  was  in  words 
and  flfiures  as  follows:  "The  grand  Jory  of 
said  countjr  charge  tliat*  before  the  finding 
of  this  indictment.  Will  Lowe  and  Tom  Crit- 
tenden feloniously  took  and  carried  away 
eighteen  cows,  the  personal  property  of  J. 
B.  Millfgan.  The  grand  Jury  of  said  county 
further  charge  that  before  the  finding  of 
this  Indictment,  WUl  Ixiwe  and  Tom  Critten- 
den feloniously  took  and  carried  away  eight- 
een cows,  the  personal  property  of  J.  EL 
MJUllgan,  against  the  peace  and  dignity  o€ 
the  state  of  Alabama."  Upon  a  demand  a 
severance  was  ordered,  and  the  defandant 
Tom  Crittenden  was  tried  separately.  The 
defendant  demurred  to  the  lsdl<^ment  upon 
tbe  following  grounds:  "(1)  Because  said 
indictment  charges  two  separate  and  dis- 
tinct offenses  of  larceny  from  two  separate 
and  distinct  owners.  (2)  Because  said  In- 
dictment in  each  count  fails  to  aver  the 
Christian  name  of  the  owner  of  the  property 
alleged  to  have  been  stolen,  and  fails  to 
aver  that  such  Christian  name  of  said  al- 
leged owner  In  each  count  was  to  the  grand 
Jury  unknown."  In  reference  to  the  or- 
ganization of  the  Jury  for  the  trial  of  tha 
defendant,  the  bill  of  exceptions  contains  the 
following  recital:  "During  the  organizatiaa 
of  the  Jury,  twelve  of  the  regular  Jurors  for 
the  week  of  said  term  were  in  the  jury  box. 
The  state  challenged  three  of  said  Jurors, 
and  the  court  thereupon  ordered  the  defend- 
ant to  pass  upon  the  remaining  nine  Jurors. 
Thereupon  the  defendant  moved  the  court 
to  complete  the  Jury  from  the  regular  Jurors 
who  were  in  attendance  upon  the  court,  be- 
fore he  be  required  to  pass  upon  the  Jurors 
remaining  in  the  box.  The  court  refused  t» 
grant  said  motion,  to  which  action  of  the 
court  defendant  then  and  there  duly  and.  le- 
gally excepted.  Tbe  venire  for  the  week  be- 
ing exhausted,  the  Jury  being  Incomplete, 
the  defendant  moved  the  court  to  draw  from 
the  Jury  box  a  sufllcient  number  ot  names 
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to  OMD^ete  said  Jozy.  The  fout  oraniled 
sftM  imtlon,  and  the  defendant  tben  and 
tberv  duly  and  legally  tscepted  to  the  ruling 
of  the  conrL  The  court  ordered  the  Bherlff 
to  smmuoD  from  the  qualffled  citizens  of  the 
county  the  reg:ular  munber  of  Jurors  to  comh 
plete  said  Jury,  to  which  action  of  tiie  conrt 
the  defendant  then  and  there  duly  and  le- 
S&II7  excepted."  On  the  trial  of  the  case 
the  state  introduced  evidence  tending  to 
show  that  the  d^ndant,  Will  Lowe,  and 
Tom  CrUtmden  had  feloniously  taken  and 
carried  away  18  head  of  eattie;  that  D  or  6 
of  said  cattle  bdonged  to  J.  H.  MiUlgan,  and 
12  or  13  of  them  brionged  to  J.  B.  Mllllgan, 
and  tliat  the  cattle  were  taken  while  ont  In 
«  range  owned  by  one  of  the  said  Ullllgans, 
a  Ions  distance  tram  Bfontgomory,  and  were 
carried  by  ttie  defendant  and  Orlttenden, 
with  the  assistance  of  others,  to  Montgom- 
ery, and  there  sold.  Th»e  was  further  evi- 
d«ice  on  the  part  of  the  state  that  the  de- 
feDdant,  In  coDversatlon  with  the  wife  of 
TlUman  Crittenden,  one  of  his  accomplices, 
eonf  eased  to  harlng  stolen  the  cows  as  char^ 
ged  In  the  Indictment  The  defendant  Intro- 
duced erldence  tendli^  to  show  an  alibi. 
The  defendant  doiled  haTlog  made  a  con- 
fession to  Mrs.  Tillman  Grfttend«i.  The  oth- 
er tecta  of  the  case  are  snfflclently  stated  In 
the  oplnimi.  The  court,  at  die  request  of 
the  state,  gave  to  the  jury  the  following 
written  charges:  "a)  The  slightest  eorrobo* 
ration  of  the  testimony  ot  an  acccnnpllce  Is 
snffldent  If  ft  tend  to  connect  the  defend- 
ant with  the  commission  of  the  oftmse.  <2) 
If  the  j«ry  beUere  from  the  evldenee,  be- 
yond a  zeasonable  doubt,  that  In  Oils  county, 
and  within  three  years  before  the  finding  of 
this  Indictment,  J.  B.  Mllllgan  or  J.  H.  MIIH- 
^n  had  18  or  any  mnnber  of  cows  felonious- 
ly taken  and  carried  away,  and  that  tbe  de- 
fendant Tom  Crittenden  confessed  that  he 
was  one  of  the  persons  engaged  In  such  felo- 
nious taking  and  carrying  away  of  said 
cows,  this  Is  sufficient  to  authorize  the  con- 
viction of  the  defendant,  without  regard  to 
the  testimony  of  the  accomplice.  (3)  A  con- 
fession by  the  defendant.  If  one  was  made, 
Is  admissible  as  corroborattog  evidence  of 
that  of  an  accomplice,  and  may  be  taken  by 
tbe  Jury  as  a  sufficient  corroboration  to  au- 
thorize a  conviction.  (4)  If  the  Jury  believe 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  alibi  set  up  la  this  case  is 
simulated,  false,  and  fraudulent  they  may 
consider  this  as  a  circumstance  against  the 
defendant.  In  connection  with  all  the  other 
evidence  In  the  ease."  The  defendant  sepa- 
rately excepted  to  the  giving  of  each  of 
these  charges,  and  also  separately  excepted 
to  the  court's  refnaal  to  give  each  of  the  fol- 
lowing charges  requested  by  him:  "(19) 
The  conrt  charges  the  Jury  that  If  th^  be- 
lieve that  Tom  Crittenden  on  the  evening  of 
the  19th  of  March,  1000.  was  at  his  home,  at 
Shady  Grove,  and  that  on  the  same  evening, 
before  sundowi^  three  men  stopped  at  the 


bmae  of  Dan  Seagers  wftb  a  bunch  of  18 
cattle,  they  mtist  acquit  the  defendant  <?n^ 
Before  the  Jury  can  find  tJie  defendant 
guilty,  they  must  find,  beyond  a  reasonable 
doubt,  that  the  defendant  and  Will  Lowe 
and  Tillman  Crittenden  drove  18  head  of 
cattle  to  the  bouse  of  Dan  Beagers  on  the 
afternoon  of  March  19,  1900."  "(22)  Before 
the  Jury  can  find  the  defendant  guilty,  tbey 
must  believe  beyond  a  reasonable  doubt 
that  the  18  head  of  cattle  aHeged  to  have 
been  stoI«i  on  the  19th  of  March,  1900,  was 
the  property  of  J.  B.  Minigan."  "a*)  The 
court  charges  the  Jury  that  th^  must  be- 
lieve beyond  a  reasonable  doubt  that  18 
heed  of  cattle  were  stolen  from  3.  H.  MlUi- 
gan  and  J.  B.  BflHlgan  on  the  19fli  day  of 
March,  1900,  by  the  defendant  before  tbey 
can  convict  this  defendant."  **^)  Before 
the  Jury  can  find  the  defendant  giillty,  fhey 
must  find  beyond  a  reasonable  doubt  that  the 
property  stolen  was  the  property  of  J.  H. 
Mllllgan."  "(21)  The  court  charges  the  Jury 
that  the  Indepradent  loss  of  18  head  of  cat- 
tle does  not  constitute  the  offense  as  charged 
In  this  Indictment"  "(6)  If  the  jury  have  a 
reasonable  doubt  that  the  defendant  was 
not  In  the  of  Montgomery  on  the  Slst 
day  of  March,  1900,  then  tiiey  must  find  the 
defendant  not  guitty."  "(14)  If  the  Jury  have 
a  reasonable  doubt  as  to  whether  Tillman 
Crittenden  assisted  In  drtvii^v  tlie  cattle 
fronr  the  pasture  of  Mr.  Lowe  to  the  stcck 
pea  in  the  city  of  *  Montgomery,  then  they 
must  acquit  the  defendant"  "(22^  Al- 
though the  Jtvy  may  believe  from  the  evi- 
dence that  the  defendant  made  a  confession 
to  Mrs.  Crittenden,  unless  that  confession 
tends  to  corroborate  the  testimony  of  the 
accomplice,  Tillman  Crittenden,  then  the 
Jury  must  find  the  defendant  not  gnilty.** 
•'(15)  The  court  charged  the  Jury  that  the 
testimony  of  the  wife  of  the  accomplice 
must  be  viewed  with  caution,  and  that  they 
must  give  every  consideration  to  the  fact 
that  she  Is  the  wife  of  the  accomplice." 
"(12)  The  court  charges  the  Jury  that  they 
are  to  take  into  consideration  the  animus  ac- 
tuating the  accomplice  In  the  testimony  giv- 
en against  defendant."  "(C*^  The  court  char> 
gea  the  Jury  that  it  la  necessary,  in  order  to 
convict  the  defendant,  that  the  corroborat- 
ing evidence  of  Tillman  Crittenden  should 
be  upon  some  part  of  the  testimony  which  Is 
material  to  tbe  Issue.  It  must  also  tend  to 
show  that  defendant  committed  the  crime 
chained  in  tbe  indictment;  for  It  is  not  suffi- 
cient corroboration  to  prove  the  offense  was 
In  fact  committed  In  the  manner  described 
by  Tillman  Crittenden,  the  accomplice,  un- 
less proof  of  the  corpus  delicti  necessarily  in- 
volves the  defendant's  connectloii  with  the 
crime," 

Cbaa.  G.  Brown,  Att7.  God,,  for  the  State. 

DOWDKLL,  J.  There  was  no  error  In 
overruling  the  demurrer  to  the  indictment  and 
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the  motion  to  qoasta,  on  tlic  ground  of  char- 
ging two  offenses  In  different  coonts.  W cos- 
ter T.  State,  55  Ala.  220;  Ma^uard  t.  State,  46 
Ala.  S5;  Butler  T.  State,  91  Ala.  87,  9  South. 
191;  Rollins  t.  State,  98  Ala.  79,  13  South. 
280. 

Nor  was  there  any  error  In  overruling  the 
clemurr^  to  the  Indictment  on  the  ground 
that  the  Christian  name  of  the  owner  of  the 
property  alleged  to  have  been  stolen  to  not 
averred.  Thompson  v.  State,  48  Ala.  165; 
Franklin  v.  State,  52  Ala.  414;  Gerrlsh  v. 
State,  63  Ala.  480;  Lyon  T.  State.  61  Ala. 
224;  Lowe  T.  State  (decided  at  the  present 
term;  32  South.  273. 

There  Is  no  merit  In  the  exceptions  reserv- 
ed to  the  actions  and  rulings  of  the  court 
In  the  organization  and  impaneling  of  the  Jury 
which  tried  the  case.  After  the  state  had 
peremptorily  challenged  several  Jurors,  there 
was  no  error  In  requh-Ing  the  defendant  to 
pass  upon  the  remaining  Jurors  before  sum- 
moning others  to  supply  the  places  of  those 
who  had  been  challenged.  Sellers  v.  State, 
52  Ala.  368;  Wilson  v.  State,  81  Ala.  371. 

To  complete  the  Jury  after  the  number  had 
been  reduced  below  12  by  challenges,  the  de- 
fendant was  not  entitled  to  have  such  defi- 
ciency made  up  by  drawing  from  the  Jury 
box  as  in  capital  cases.  In  felony  cases  oth- 
er than  capital,  the  statute  provides  for  the 
completion  of  the  Jury  for  the  trial  of  the 
case,  where  the  regular  Jurors  In  attendance 
have  been  exhausted  without  completing  the 
jury,  by  summoning  the  required  number 
^om  the  qualified  citizens  of  the  county. 
Cr.  Code,  f  5012;  Special  Jury  Law  for 
Montgomery  County  (Acts  1800-1901,  pp. 
1994,  2000,  S  9). 

The  bill  of  exceptions  shows  many  excep- 
tions reserved  on  the  trial  to  the  mllngs  of 
the  court  on  the  introduction  of  the  evidence. 
It  can  serve  no  good  purpose  to  review  these 
exceptions  In  detail.  We  have  carefully  con- 
sidered them  all,  and  fall  to  find  any  merit 
in  any  of  them. 

There  was  evidence  tending  to  show  a  con- 
spiracy on  the  part  of  the  defendant  and 
others  mentioned  in  the  evidence  to  commit 
the  offense  charged  in  the  Indictment.  Every 
act  or  declaration  done  or  made  by  the  de- 
fendant or  any  one  of  the  co-conspIrators  In 
connection  with  and  in  furtherance  of  the 
common  purpose  was  clearly  competent  and 
admissible  In  evidence. 

The  testimony  tended  to  show  that  the 
cows  alleged  to  have  been  stolen  were  taken 
by  the  defendant  in  an  adjoining  county, 
and  brought  Into  the  county  of  Montgomery, 
and  sold  In  the  city  of  Montgomery.  All 
that  was  said  and  done  by  the  defendant  and 
those  aiding  him  In  the  commission  of  the 
offense,  along  the  route,  In  carrying  the  cows 
from  the  place  of  original  caption  to  the  city 
of  Montgomery,  was  competent  as  a  part  of 
the  res  gestae. 


It  Is  sufflclent  to  authorize  a  conviction  on 
the  evidence  of  an  accomplice  if  the  cor- 
roborating evidence  tends  to  connect  the  de- 
fendant with  the  commission  of  the  crime. 
Cr.  Code,  i  6300;  1  Mayfleld,  Dig.  p.  8,  subd. 
10. 

Charge  1  requested  by  the  state  was  free 
from  reversible  error.  Nor  was  there  any 
error  in  the  giving  of  charges  naml>ered  2, 
3,  and  4,  requested  by  the  state. 

Charge  19  requested  by  the  defendant  Is 
faulty,  in  that  it  ignwa  evidence  which  tend- 
ed to  show  a  consphracy  to  commit  the  of- 
fense, and  gives  undue  prominence  to  cer- 
tain portions  of  the  evidence  to  the  exclusion 
of  all  the  other  evidence.  If  the  defendant 
was  connected  with  the  conspiracy  to  com- 
mit the  (Time,  proof  of  his  personal  presence 
at  the  time  of  its  commission  would  not  be 
necessary  to  a  conviction. 

Charge  20  likewise  singles  ont  a  part  of 
the  evidence,  to  the  excIuslMi  of  the  evidence 
tending  to  show  a  conspU-acy.  Besides,  the 
evidence  tended  to  show  that  they  drove  17, 
and  not  IS,  cows  to  the  bouse  of  Dan  Sea- 
gers.   The  chaise  was  properly  refused. 

The  ownership  of  the  luroperty  stolen  was 
laid  in  different  persons  In  separate  counts. 
The  evidence  shows  a  single  taking.  This 
form  of  pleading  was  adopted  to  meet  any 
phase  of  the  evidence  as  to  ownership. 
Charge  22  postulates  an  acqnlttal  on  a  failure 
of  proof  as  to  ownership  in  J,  B.  Mllllgan. 
This  Ignored  the  charge  contained  In  the  sec- 
ond count,  which  laid  ownership  In  J.  H. 
Mllllgan.  Charge  23  postulates  an  acquittal 
on  failure  of  proof  of  owno^Ip  In  J.  H. 
Mllllgan,  ignoring  the  charge  in  the  first 
count  which  put  the  ownership  in  J.  B.  Mllll- 
gan. These  charges  for  this  reason  were 
bad,  and  were  properly  refused. 

There  was  no  charge  in  the  Indictment  of 
a  Joint  ownership  In  J.  B.  and  3.  H.  MiUl' 
gan,  and  consequ^tly  charge  17  was  rightly 
refused. 

Charge  21  was  clearly  misleading. 

Charge  6  ignores  the  evidence  which  tend- 
ed to  show  a  conspiracy  on  the  part  of  the 
defendant  and  others  In  the  commission  of 
the  theft 

Charge  14  Is  so  palpably  faulty  as  to  re- 
quire no  comment 

Charge  22^  ignores  other  evidence  in  the 
case,  besides  the  confession  of  the  defendant 
which  tended  to  connect  him  with  the  com- 
mission of  the  offense  charged. 

Charge  15  Is  invasive  of  the  province  of 
the  Jury,  besides  being  bad  In  other  respects. 

Charge  12  likewise  Invades  the  province  of 
the  Jury,  and  sasumes  tliat  tiiere  was  animus 
proven. 

Charge  6^  Is  both  argumentative  and  mis- 
leading, and  for  this  reason,  if  no  other,  prop- 
erly refused. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 
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BDRQINBB  T.  STATB. 
(Supreme  Court  of  Alabama.   Jnse  12,  1902.) 

ASSAULT  WITH  INTBNT  TO  KILL-BVIDBNCB— 
DEFENSE  OF  ANOTHER. 

1.  Od  a  prosecution  lor  assault  with  intent 
to  mnrder,  it  waa  error  to  permit  a  physidan 
to  state  that  a  wonud  received  from  defeodaut, 
by  a  brother  of  the  complaining  witness,  at 
the  time  of  the  EBsault,  contributed  to  such 
brotber'a  death,  which  occurred,  two  or  three 
montha  after,  from  typhoid  fever. 

2.  On  a  prosecution  for  asaauit  with  intent 
to  murder,  it  appeared  that  defendant's 
brotber-in-Iaw  voluntarily  engaged  In  a  quar- 
rel with  one  of  three  brothers,  and  made  an 
aggressiTe  aunouQcemeut  with  reference  to 
the  other  two,  calculated  to  provoke  hostile  ac- 
tion. The  two  brothers  went  to  the  assistance 
of  the  third,  and  defendant  shot,  wonudlng 
them.  that,  as  the  right  to  use  violence 
in  defense  of  another  exists  only  where  the 
imperiled  person  would  be  joatlned  In  using 
such  violence  in  his  own  defense,  evidence  of 
the  general  reputation  of  the  three  brothers 
as  being  dangerous  men,  as  tending  to  show 
defendant  acted  in  defense  of  his  brother-in- 
law,  and  instmctlona  thareon,  were  properly 
refused. 

Appeal  from  circuit  court.  Limeatone  coun- 
ty; A.  H.  Alston,  Ju^e. 

Jesse  Surglner  was  convicted  of  an  assault 
with  intent  to  murder,  and  he  appeal!.  Be- 
▼ened. 

The  defendant  reqneatod,  among  others,  the 
fbUowlng  written  cliaxgea,  and  aeparately 
excepted  to  the  conrf s  refnsal  to  give  each 
of  them  aa  uked:  If  you  btflere  from 
the  erldraoe  beyond  a  reawmaUe  donbt  that 
the  flgbt  In  llTBt  place  "began  between  Gamp- 
bell  and  Bert  Yarbrongta  upon  the  proposi- 
tion, and  fbe  accqitance  thereof,  to  fight  a 
*falr  fight,'  and  tiiat,  aftw  Yarbrough 
and  CJanqibell  had  ao  engage  tn  anch  fight, 
Walter  Tarteongh  and  Will  Yarbnnigh  ap- 
peued  npon  tbe  scene,  and  began  an  attack 
upon  Campbdl.  and  that  aaid  Gampbell  did 
not  mean  or  Intend  that  he  would  fight  all 
tbne  of  the  Yartoniglui  at  once,  then  I 
charge  yon  that  the  right  of  aelf-defense  re- 
vived in  favor  of  Campbell  aa  against  Walter 
and  Will  Surglner;  and  that  the  ddendant 
Jesse  Sarginer.  had  Uie  right  to  ahoot  Will 
Yarbrongb  to  prevent  the  commlaalon  by  talm 
of  a  felony  <ni  Campbell,  ot  to  preroit  tbe 
infliction  of  great  bodily  harm  upon  tbe  aald 
Campbdl,  If,  at  the  time  of  abootlnib  there 
waa  a  w^-gronnded  and  boneat  belief  em  the 
part  of  the  defmdant  that  It  waa  neoeaaary 
for  him  to  act  to  prevent  tbe  taking  of  tbe 
lUe  of  the  aatd  Campbell,  or  tbe  Infliction 
iQoii  blm  ot  great  bodily  barm.  In  wder 
to  convict  this  detmdant  of  an  aaaanlt  upon 
William  T.  Yarbrongb  witii  Intent  to  mnrder 
him,  tbe  Jnry  mnet  bdieve  from  tbe  «vt- 
dence^  beyimd  all  reasonable  donbt  and  to 
a  moral  cotain^,  that  tiie  litaatlon  of  Char- 
He  Campb^  William  T.  YarbrooA  Walter 
Yarbroiq^i,  and  Bert  Yarbnmgh  was  sneb  as 
not  to  impress  upon  the  mind  of  this  de- 
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fendant  a  reasonable  belief  that  Charlie  was 
in  danger  of  grievous  bodily  harm  or  In  dan- 
gw  of  losing  his  life  when  this  defendant 
shot  William  T.  Yarbrough;  and  the  Jury 
must  also  believe  from  the  evidence,  beyond 
all  reasonable  doubt  and  to  a  moral  certain- 
ty, that  this  defendant  fired  the  shot  at  Wil- 
liam T.  Yarbrough  with  Intent  to  murder 
him;  and  they  must  also  believe,  beyond 
all  reasonable  doubt  and  to  a  moral  certain- 
ty, from  the  evidence  In  this  case,  that  the 
defendant  shot  William  T.  Yarbrough  with 
malice.  (6)  I  charge  you  that  In  this  case 
the  acceptance  of  a  challenge  by  Campbell 
to  flgbt  Bert  Yarbrough  a  fair  fight,  and 
their  engaging  in  such  fight,  gave  no  right 
to  the  brothers  Will  and  Walta  Yarbrough 
to  Interfere,  and  aid  Bert  Yarbrough,  In  such 
fight  under  tbe  circumstances  disclosed  by 
the  evidence  in  this  cause;  and  I  further 
charge  yon  that  if  you  find  from  the  evi- 
dence that  Will  and  Walter  Yarbrough  did 
attack  Campb^  under  the  circumstances 
above  detailed,  and  the  defendant  was  con- 
vinced from  the  situation  of  tbe  parties  that 
Oharile  Campbell's  life  was  In  danger,  or 
that  he  was  likely  to  suffer  grievous  bodily 
harm,  then,  in  that  evoit,  this  defendant  had  a 
right  to  shoot  William  T.  Yarbrough  In  or- 
der to  prevoit  the  [apparent  <?)]  grievous  in- 
Jury  or  death  of  Campbell.  (S)  I  charge  yon, 
gentlemen  of  the  Jury,  that  If  the  defendant 
shot  William  T.  YartHt>ngh  when  the  sltua- 
tlfm  of  the  parties  Bert  Yarbrough,  William 
T.  Yarbrough,  Walter  Yarbrough,  and  Char- 
lie Campbell  was  such  as  to  reasonably  con- 
vince a  prudent  and  a  reasonable  man  that 
said  Charlie  Campbell  was  In  danger  of 
grievous  bodily  hurt,  or  In  danger  of  being 
killed  by  said  Yarbrough  boya,  then  he  was 
Justifiable;  and  I  further  charge  you  that 
tbe  danger  need  not  have  been  real,  for  the 
defendant  would  be  JustiOed  though  tbe  dan- 
ger was  only  apparent"  "(8)  If  you  brieve 
from  the  evidence  In  the  case  that  the  Invita- 
tion, wbeth^  Issued  by  Yarbrough  or  Camp- 
bell, was  to  fight  one  Yarbrongb  at  a  time, 
then  If  Walter  and  Will  Yarbrough  appear- 
ed upon  the  scene  and  engaged  Campbell, 
after  be  and  Bert  bad  commenced  to  flght, 
then  I  chaise  you  that  tbe  right  of  self- 
defense  revived,  or  came  Into  existence  In 
favor  of  Campbdl,  agatoat  Will  and  Walter 
Yarbrough." 

W.  B.  Walker,  fbr  appelktnt  Obai.  Q. 
Brown,  Atty.  Oen.,  tar  the  State. 

SHARPEl,  J.  In  a  qtiarrel  which  first 
arose  between  defendsnt  end  one  or  more  of 
three  brothers  Yarbrough,  defendant's  brotb- 
er-ln-law,  Campbell,  sided  wltb  blm,  and 
fought  with  Bert  Yarbrough.  Walter  and 
Will  Yartoough  engaged,  either  In  attempt- 
ing to  separate  those  combatants  or  In  fight- 
ing Campbell,  and  while  the  latter  was  un- 
derneath Bert  Yarlmragti,  fighting  and  being 


Digitized  by 


Google 


S78 


S8  BODTHSBM  B8P0BTBB. 


fought  dcreBdfti<  br  iqiMnte  jOuMIi  maoO- 
ed  eacb  of  Yarfamn^u.  Tlite  pwoonttm 
Is  Cor  Oie  ihootliig  tjt  Will  Zutann^  In 
beiialf  of  tbe  ■tet^  a  pfayrtcliui  tatfftsd  ka 
attended  Bert  Tarbxomfa'a  wound  abtmk  90 
days,  and  tlien  dlsmiased  him;  tfaat  ^*  or 
three  months  after  the  ahootUig.  Bvt  Tar* 
broDgh  had  typhoid  fever,  and  died.  TAem* 
npim  the  state  waa  alloved,  againat  o^Jec- 
tlMi,  to  cUclt  aa  eTldwoe  the  plqrilclan'a 
mfitiiim  that  weand  Rioted  «n  Bait  Xar> 
brongh  cmttftntad  to  hta  deaCh. 

The  C0BtiiCbBtai7  efltect  of  Ua  wennd  in 
prododng  the  death  of  Bert  Xarhaou^  iraa 
net  a  autter  pertaining  to  the  res  ffaata  of 
tbe  oOoiae  charget.  The  teatlinaiv  camm- 
lag  Jt  had  an  tendeacr  ta  pror*  tte 
Het,  manncCi  or  BHttre  of  the  ahooWag  of 
Wfil  Xarhntnii^  and  could  not  have  preperly 
aaslaled  In  deterailnlng  whether  the  Aefead' 
ant  waa  gnfltr  of  murderonaly  asaaaltlng 
WUI  Taishnnigb.  !nda  teBtlmoa^  waa,  there- 
Core,  Imlfvant.  Its  admlialon  InrolTed.  er- 
Eor  which  may  bare  operiUed  to  defendant's 
ivejudleeh  and  ttarefore  the  Judgment  mnat  be 
rereraed.  Whether  erldenee  aa  to  tba  oltl- 
mate  effect  on  Bert  Tarbrongh  of  Ua  waand, 
aloat^  aa  dlaconneeted  flram  other  oaases, 
woaid  have  been  ndailBaltale,  la  not  a  vna- 
Uoo  calaedor  decided. 

The  right  of  one  to  m»  rbdenoe  In  deftase 
«f  another  is  iHMgnlBed  by  tte  law  only 
Wbere  the  imperiled  peawn  wo^  hare  been 
iQSaltsr  juaUflable  In  nslng  Uka  Tlmlenm  In  Us 
own  deCena^  and  in  no  case  it  a  necessity 
for  acting  bi  a^-dcfenae  regarded  as  gronnd 
for  an  ao^alttal.  anleaa  the  penon  seeking 
abater  tberenadkr  waa  free  troia  laolt  In 
briogtog  on  the  lenity,  er  bad  raUred 
theicfreat,aiid  waa  tbareafteraaaaflad.  Olb- 
aim  T.  Static  81  Ala.  M,  9  Sonth.  171;  Boadc 
T.  Btate^  04  Ala.  40^  10  Beotb.  SOa;  Wood 
V.  Stote.  12B  Ala.  S7.  28  South.  657.  nat 
OampbeU  was  not  &ea  fnom  Anlt  in  tiiat 
respect  waa  proved  by  andlapMed  evidence, 
and  tbla  Is  ao  whether  tlw  dlflktdty  be  con- 
sidered as  bad  witta  one  or  wHb  the  three 
Tarbroivfaa;  fior  the  teatlnMBy.  laclndlng 
thM  of  Campbell  blms^,  leaves  no  romn 
tor  donbt  that  be  not  only  entered  wlUtaily 
tato  the  fight  with  oae.  bat  ea  the  same  oc- 
caalon  made  an  aggreaslve  announcement 
witb  reeereaoe  to  the  otbcr  two,  brothers, 
calculated  to  provoke  hostile  action  oa  their 
part  Only  In  connectl(»i  wltb  evidence 
tendtng  to  establUh  a  rtght  to  shoot  In  de- 
fense of  himself  or  Gampb^  couM  the  de- 
fendant have  been  entitled  to  prove  the  Yar- 
brou^a  were  generally  known  to  be  dan- 
gffiooa;  and,  Ume  betog  no  and  evidence, 
defoidant's  attee  to  malte  such  proo^  and  bis 
ziequeated  cilarges  third  to  alxtb,  indnslve, 
aa  wdl  aa  the  tightb  change^  were  pn^nrly 
rejected.  Tbe  other  mllngs,  both  on  matters 
of  evidOQca  end  idiargee,  to  which  esEcep* 
tlons  were  reserved,  were  plainly  correcti 

Beveraed  and  remanded. 


lAiBKBD      (MHW  at  aL 

Otert  of  VlaslsslppL  Jvna  2,  UMe.1 

CBHANOT  BT  CUaTliST  —  WA8TSI  —  CUTIINa 
TKEBS  FOR  PROyHWOINT  ACTION  BT  RE- 
UAINDBfi-lCBN  —  UHITATION  —  BViDSNCi3  — 
PBEIJUDICIAL  ERROR. 

1.  A  tenant  \ty  the  cnrtear  eommtts  waste 
by  cutthwj  and  selling'  trees  for  mere  profit.!- 

2.  A  sale  of  trees  for  profit  by  «  teonit  by 
the  cnrtesy  is  not  binding  on  the  lito  teaaat. 

S.  A  jomt  action  l)y  several  bcin  against 
an  aasigoee  of  tbe  tHiaut  by  ths  wtttg  In 
poBSeaaion  for  waste,  was  barred  as  to  acts  of 
waste  conunftted  alter  tbe  eldest  lidUd  at- 
tslned  bis  majortty.  wbere  tbe  period  of  filia- 
tion bad  etapsed  between  tbat  time  and  the 
time  -when  the  action  was  annmenced. 

4.  In  an  a.ctioa  by  remainder^nen  tor  waste 
committed  by  an  asidgnee  of  tbe  teaaat  br  tbe 
curtesy,  the  admisrioa  of  evidence  of  waste 
by  others  prior  to  the  tbne  when  defendants* 
trespasses  oesan,  and  of  acts  of  waste  by  de- 
fendant, barred  by  limitntioa,  was  prejndieia) 
error,  not  cured  by  an  jiistntctioa  confirming 
tbe  recovery  to  the  proper  period. 

5.  In  an  action  for  waste  In  cnttlag  timber, 
the  sawmtU  books  oC  defendant  were  not  ad- 
missible. 

6.  Tbe  nnmber  of  stumps  of  trees  eoonted 
by  witnesses  did  not  tend  to  fix  the  avmber 

of  trees  cut  by  defendant. 

7.  Plaintiffa  must  show  with  reasonable  cer^ 
taintTWbat  trees  were  severed  by  defesAnnt. 

8.  Tte  faot  tbaC  a  life  tcaumt  ^oold  pnttect 
tbe  inheritance  from  injury,  and  migtit  soe  for 
lujuries  thereto,  does  not  atEect  the  right  of 
actkn  oC  tbe  remainder^men  Cor  waste  com- 
mitted by  a  tbird  party. 

8.  Tbe  fact  that  a  tenant  by  the  cnrte^  ia 
guardian  of  his  minor  children,  entitled  to  the 
rem^der,  deee  not  eaose  tbe  ststste  «f  Iknlta- 
tioBs  to  raa  agalaat  their  xWit  •itf  aettni  tor 
wBsta 

Appeal  frem  «IrcBlt  cawt,  Adama  eomttji 
W.  B.  Harpw,  Bpeetai  Judge. 

"To  be  Gttdally  repwtod.** 

Acttoa  by  W.  F.  <^dien  and  atbers  against 
B.  W.  Learned.  Froan  a  jBdgsMnt  for  plata- 
iMs,  defendant  appeals.  BevecaaL 

B.  B.  Brown  and  Oreen  &  Oreen,  for  ap- 
pellaBt.  Bmltb,  Hash  ft  fjandan  and  Plntard 
ft  BatcIUf,  for  appellees. 

T&RBAL,  J.  IB  1678^  SHaabeth  Og^n 
departed  this  llto  Intestate,  seised  ot  Black 
Greek  plantation,  contatniog  more  than 
2,200  acres  «f  land,  lying  nwtk  of  Gales 
creek,  and  near  the  Ulsslssippl  river,  la  J^- 
fersoB  ooonty.  8be  left  siwvlvtog  bar  her 
husband.  W.  F.  Ogden,  Sr..  wbo  was  entitled 
to  a  life  estate  in  said  lands  as  tenant  by  tbe 
curtesy,  and  who  died  to  1896^  and  alx  cbil- 
dren,  ^titled  to  said  estete  to  reveraton. 
Two  of  said  children  died  In  infancy,  leav- 
ing the  four  othoti  to  Inherit  their  interest 
in  said  lands.  The  aald  four  children  of 
Mrs.  KUaabeth  Ogden,  to  Jmie,  1900,  broagbt 
Mit  agaiast  appellant,  Liearned.  for  trespass 
on  the  said  Black  Creek  plantotioa  to  cut- 
ting, felilng,  removing,  and  destroytog  be- 
tween January  1,  1879,  and  the  cosuaence- 
mmt  of  this  suit  30.000  cypress  trees  atond* 
tog  and  growtog  upon  said  land,  ct  tbe 
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value  oC  $U0  ler  Irem  acgpogadng  975.000, 
to  fbe  gceaX  Injacr  ot  their  Intawttonce. 
TCher  leeoTand  m  rerdlct  of  968,287.82.  XJp- 
<m  m  motten  eppeUaat  for  a  Dev  trial 
the  cemt  required  apprttoes  to  remit  ooe- 
haU  the  amonnt  of  aald  reEdlc^  and  thore- 
apon  entered  a  judsme&t  acabut  apiKllaat 
ttx  $3M33^  and  from  tfaat  iadgment 
JLearaed  appeals. 

Aa  a  new  trial  most  be  ^nta^  tt  wU  ba 
mmecesaarr  to  notice  in  detail  the  tfwKHage 
or  the  evidence.  WbUe  the  law  et  waste,  w 
eetebZUied  in  Xngl&nd,  la  awilfleA  li7  He 
tranaplatttatlon  to  tbla  conntzy  to  mlt  the 
condltlohB  of  a  new  and  aadeared  ceontn* 
and  to  allow  a  tenant  for  life  to  open  wild 
landa  Iw  neceesarr  -cuItlTatloD  or  to  diange 
the  couree  of  agrifniltnre  wUlwat  being  liable 
far  waati^  jet  the'catttnf  down  «f  treei  fcr 
bla  mere  profit  is  her%  aa  tber^  cottsldered 
waste  A  tenant  by  tbe  cnrtear,  as  aa  inct- 
dent  to  bla  estate,  may  take  reasonable  «b- 
tovers  of  all  kinds,  and  be  may  cat  timber 
to  pay  taxes,  or  to  Improre  tbe  land,  and 
wbem  BO  cut  it  beloags  to  tbe  tenant  and  not 
to  the  revorsloiier.  But  tbe  catting  down 
tbe  tenant  of  trees  for  aale  Is  waste,  and 
tbe  fellhig  of  trees  t^'  the  tenant  or  othws 
tm  a  sale  of  tbem  la  aa  liUwr  to  tiie  ia- 
beritance^  for  wblcb  the  rerenloners  have 
their  approiEirlate  acUon.  Treea,  wben  Uil- 
ed,  or  severed  from  tbe  soil,  become  person^ 
property,  In  which  tbe  tenant  in  poasesston 
baa  no  Interest  wben  cut  for  profit;  sad  the 
reversioner  may  maintain  his  action  tor  the 
poaaessim  of  tbe  prt^wrty.  w  for  daauges 
therefor,  la  the  same  manner  and  with  like 
effect  aa  If  be  were  the  owner  of  the  estate 
in  poeaessloa.  A  tenant  1^  the  curtesy  la 
possesslcm  has  no  authority,  aa  auch,  to  rep- 
resent tbe  reversioner,  or  to  bind  him  or  Ida 
estate  In  any  mannCT  whatever.  Notei  to 
Allen  V.  De  Groodt  (If  o.  Sup^)  14  Am.  St 
Rep.  628  et  sea.  (s.  c.  U  8.  W.  240);  notw  ts 
Unea  T.  MUes,  M  Am.  I>e&  367  et  seq.;  4 
Ken^  Comm.  74  et  seQ.  From  these  views 
«f  tbe  subject  it  results  that  tbe  sale  of  the 
cypress  trees  growing  on  Black  Creek  plan- 
tatlcm  1^  W.  F.  Ogdoi,  Sr.,  tbe  life  tenaiU, 
to  Uie  defendant,  Learned,  of  date  Febru* 
ary  8,  1881,  was  in  every  respect  void,  and 
ef  no  force  whatever. 

As  tbe  actira  of  the  plaintlflb  below  is  a 
Joint  action,  we  think  tbe  court  cwrectly 
ruled  that  tbe  plalotlfls  were  entitled  to  re- 
cover only  for  the  injury  to  their  iuherllr 
ance  Inflicted  upon  It  1^  the  defendant  prior 
to  the  IStb  day  of  January,  1888,  when  the 
eldest  of  tbe  plaintiffs  became  21  years  old, 
because  It  Is  perfectly  manifest  that  tar  all 
InJuiiea  done  to  tbe  inbttitance  since  tbe 
IStb  day  of  January,  1888,  tbe  plaintiffs  are 
barred  of  all  recovery  by  tiie  statute  of  lim- 
itations rating  to  actions.  A  con^deratlon 
<tf  the  racord  discloses  tbe  fact  that  the  evi- 
dence of  the  felling  of  trees  uptm  Black 
Creek  plantation  was  not  confined  to  proof 
of  tbe  Injuries  inflicted  by  Learned  betweoi 


February  18, 1881,— when  It  may  be  assumed. 
If  spedflc  proof  Jostled  IC  tbat  Learned 
commenced  catting  timber  upon  tbe  said 
lands,--and  January  18,  1888,  after  which 
time  plaintiffs  were  barred  of  remedy  against 
bim;  but  said  evidence  extended  to  any  and 
aU  Injnriea  done  i/y  any  and  all  persons 
priw  to  Febtaary,  1881,  and  since  Janu- 
ary 18k  3888,  aggregating  many  years  of 
trespass  apon  said  plantatlen,  for  wUdt 
Learned  waa  not  liable  In  this  stflt  The 
wxnt,  in  Its  Instructions;  correcQy  eonflned 
Idalntlffs  to  a  recoT«ry  for  wvenga  done  by 
Learned  or  bis  serranla  to  their  inbeittaBoe 
after  Felmiary  8,  1881,  for  tiiere  Is  no  pre- 
tenae  upon  tbe  evidence  Qiat  be  trespassed 
vvM  Blaek  Creek  x^tatlon  before  tbat 
time,  and  before  January  IS,  1868,  whea  flie 
eiMest  of  the  platatlflb  came  of  age,  as  all 
trespasses  eomwltted  by  Mm  aince  said  time 
are  barred.  And  yet  evidence  of  trespasses 
eommltted  before  Febraary  8,  1881,  and 
since  January  18,  1888,  was  fre^y  and 
abondaatiy  stAmltted  to  Uie  Jury,  to  tbe 
great  detrlm«it  of  the  defendant  While 
tbe  instmetloiiB  pot  a  proper  limit  npoQ  tbe 
period  durlag  which  plaintUBs  eooU  recover, 
tbe  erldeace  relati««  to  tbe  cutting  of  the 
trees  upon  the  laada  to  wbieh  plelntUlS  were 
entitled  la  reveraloa  extended  te  treapeaees 
manlfeatly  onamlttod  dtDrtng  a  oonrse  sC 
nuay  years  before  and  after  tbe  time  Bsr 
wblob  defendant  was  UaMe  to  plaintiffs  la 
this  action,  and  for  ^eh  it  is  evident  tnm 
tbe  rccotd  tbat  tbe  defendaat  is  not  liable 
In  tills  actttA.  llie  sawmiU  books  of  Leaxar- 
ed  famished  no  evidence  to  determine  Us 
liability  In  this  mdt,  and  were  not  admbsiv 
ble  In  evidence  and  the  atnxaps  at  tree* 
counted  by  UcGrev  and  tiie  Taylors  la  no 
wise  tended  to  fix  tbe  number  of  trees  cut  bf 
Learned,  or  his  servants  nader  bis  direction, 
during  the  period  for  wblcb  be  may  be  made 
reqtweible  in  this  salt  In  order  tiiat  plaln- 
tiffs  may  have  a  recovery  f rem  tiie  defend- 
ant  it  is  jtecessacy  for  tiiem  to  show  with 
reasooaUe  oertalaty  what  trees  were  sev- 
focei  by  him  or  his  servanta  from  the  soil,  or 
what  other  lajury  wm%  done  by  bim  or  his 
servants  to  their  Inhcrltanee,  during  tbe 
period  for  which  tbe  bar  at  tbe  statute  does 
not  apply.  The  aom  b«e  recovered  la  large- 
ly In  excess  of  any  anm  Jaatifled  by  tibe  evt 
doice. 

The  fact  that  Ogden,  tbe  Ufe  tenant,  should 
have  protected  tbe  Inheritance  from  injury, 
and  might  have  sued  for  tbe  injmles  of  oth- 
ere  thereto,  does  not  affect  their  right  of 
action.  Nor  does  his  becoming  the  guardian 
of  his  minor  cfaUdm  put  tbe  statute  of  lim- 
itations into  operatiim  ao  aa  to  affect  their 
ri^t  of  actifHi,  tor  it  Is  only  where  the  legal 
title  to  tbe  invper^  is  to  tbe  gnardlan  that 
tbe  statute  of  Umltatiens  begins  to  mn.  Tbe 
legal  tide  here  vras  to  tbe  platotlflS, 
'  The  verdict  and  Judgment  are  contrary  to 
the  law  and  tbe  evldoice,  and  must  be  r^ 
versed.  Reversed  and  remanded. 
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ADAMS,  State  Sevmae  Agent,  t. 
SCHWARTZ'S  HEIRS  et  al. 
(Snpreme  Court  of  Misaisaippi,  June  16,  W02.) 

TAXATION— BACK  ASSESSMRNT— PROPBRTY  IN 
LEGATEE'S  POSSESSION. 

Under  Acta  1894,  c.  34.  fi  3,  providing  that 
if  tbe  revenue  agent  diacover  after  the  expira- 
tion of  the  fiacal  year  that  any  property  has 
escaped  taxation  by  reason  of  not  haying  been 
asaessed.  he  ehalt  notify  the  tax  collector, 
who  shall  make  the  proper  asaeMoieDt,  aBseai- 
meuts  for  back  taxes  cannot  be  made  against 
property  purchased  by  legatees  with  their  lega- 
cies because  the  testator  failed  to  pay  taxes  on 
sacb  legacies;  the  property  never  having  been 
owned  by  the  deceased  testator,  and  the  taxes 
thereon  naving  been  paid. 

Appeal  from  circuit  court,  Adams  coonty; 

J^.  Truly.  Judge. 

Action  by  Wirt  Adams,  state  revenue 
agent,  against  the  heirs  of  J.  0.  Schwartz, 
deceased,  and  others.  From  a  Judgment  in 
favor  of  the  defendants,  the  plaintiff  appeals. 
Affirmed. 

J.  C.  Schwartz  died  February  1,  1890,  hav- 
ing made  a  will.  It  was  executed  and  the  ex- 
ecutors discharged  March  21,  1891.  The 
state  revenue  agent  bas  assessed  for  back 
taxes.  The  case  was  beard  in  the  circuit 
court  of  Adams  county  on  tbe  following 
agreed  facts;  "J.  C.  Schwartz  resided  in 
Adams  county,  Mississippi,  for  many  years 
prior  to  the  year  1886,  continuously  to  Feb- 
ruary 1,  1890,  when  be  died.  He  bad  when 
he  died,  and  for  several  years  prior  thereto, 
considerable  estate,  of  real  and  personal  prop- 
erty, in  said  county.—tbe  personalty  con- 
sisting, in  part,  of  money,  bonds,  and  stocks; 
and  all  of  bis  property  was  disposed  of  by 
hla  will,  duly  made,  which  will  was  probated 
la  said  connty  soon  after  his  death,  and 
letters  testamentary  thereof  granted  on  Feb- 
ruary 10,  1890,  to  W.  P.  Stewart  and  J.  Ed 
Schwartz,  tbe  executors  therein  named;  and 
on  the  21st  day  of  March,  1891,  his  executors 
were  discharged  by  the  court,  bis  estate  hav- 
ing been  disti-lbuted  according  to  tbe  will. 
In  said  y/Ml  3.  G.  Schwartz  bequeatbed  to  his 
daughter  Mrs.  Estelle  S.  Carson  a  legacy  of 
forty  thousand  dollars,  to  his  son  J.  Ed 
Schwartz  a  legacy  of  ten  thousand  dollars, 
to  bis  daughter  Mrs.  Agnes  Metcalf  a  legacy 
of  forty  thousand  dollars,  and  to  his  daughter 
Mrs.  Katie  S.  Stewart  a  legacy  of  ten  thou- 
sand dollars;  and  to  each  of  said  children 
he  devised  separate  pieces  of  real  estate, 
and  made  them  equal  residuary  legatees  otter 
payment  of  tbe  speciQc  legacies.  The  state 
revenue  agent  has  caused  to  be  assessed  for 
back  taxes  from  1^  to  1809,  inclusive,  a 
large  sum  of  bonds,  notes,  stocks,  solvent 
credits,  and  money  alleged  to  l>e  taxable  to 
tbe  said  decedent,  as  having  escaped  taxation 
while  ovnied  by  him,  as  will  appear  from  a 
copy  of  tbe  assessment,  made  Exhibit  A  to 
this  agreement.  Notices  of  the  assessment 
were  duly  given  to  Mrs.  Estelle  S.  Carson, 
Mrs.  Agnes  Metcalf,  Mrs.  Katie  S.  Stewart, 
and  i.  Ed  Schwartz,  the  beneficiaries  under 


the  will  of  their  deceased  father,  J.  C. 
Schwartz.  Tbe  legacies  bequeathed  to  the 
above-named  children  of  J.  C.  Schwarta  were 
paid  to  them  and  his  estate  distributed  prior 
to  February  1,  1881,  and  it  is  not  dalmerl 
by  tbe  state  revenue  agent  in  this  proceed- 
ing that  since  tbe  distribution  of  decedent's 
estate  any  of  the  property  distributed  has 
escaped  taxation  by  reason  of  not  having 
been  assessed.  While  they  received  the  real 
estate  and  legacies  devised  and  bequeath- 
ed to  them,  Mrs.  Katie  8.  Stewart,  Mrs. 
Estelle  S.  Carson,  Mrs.  Agnes  Metcalf.  and 
J.  Ed  Schwartz  never  owned  w  held  Jointly 
any  real  estate  or  any  of  raid  persMial  prop- 
erty Tvblch  the  state  revenue  agent  has  at- 
tempted to  have  assessed  for  back  taxes:  nor 
do  J.  Ed  Schwartz.  Mrs.. Katie  8.  Stewart, 
or  Mrs.  Estelle  S.  Carson  now  own  or  hold, 
either  Jointly  or  separately  and  individually, 
any  of  the  property  of  any  kind  owned  by 
theh*  father  at  the  time  of  bis  death.  Mrs. 
Carson  Is  now,  and  has  been  for  a  number 
of  years  past,  a  resident  of  the  state  of 
Kentucky,  and  has  no  property  of  any  kind 
in  Mississippi;  and  Mrs.  Katie  S.  Stewart 
and  J.  E;d  Schwartz  have  invested  the  lega- 
cies received  under  their  father's  will  in 
property  which  they  now  own,  and  tipon 
which  tbe  taxes  have  been  paid.  Mrs.  Stew- 
art, Mrs.  Carson,  and  J.  Ed  Schwartz  claim 
that,  as  they  own  or  bold  none  of  the  prop- 
erty owned  by  their  father  at  the  time  of 
his  death,  they  cannot  he  held  i>ersoually 
for  any  taxes  that  may  be  taxable  against 
personal  property  owned  by  their  father,  nor 
can  the  property  acquired  by  them  with  their 
legacies  be  subjected  to  the  payment  of  any 
taxes  that  may  be  assessed  against  the  per- 
sonal property  held  by  their  father  during 
his  life  or  at  the  time  of  his  death.  They 
also  further  claim  that  said  assessment,  of 
which  Exhibit  A  is  a  copy,  Is  void  for  In- 
deflnitcness,  in  that  it  does  not  state  ivhnt 
amount  of  money  on  deposit,  or  what  bonds 
or  notes  or  stocks,  with  tbe  values  of  each, 
have  escaped  taxation.  Mrs.  Carson  makes 
the  further  claim  that,  as  she  has  no  prop- 
erty of  any  kind  in  Mlraisslppl,  said  assess- 
ment, in  any  view,  must  be  stricken  off  as  to 
her.  The  claim  of  tbe  state  revenue  agent  is 
that  the  decedent,  in  bis  lifetime,  might  have 
been  assessed  for  any  property  which  had 
escaped  taxation  In  former  years,  and  that 
any  other  property  owned  by  the  said  dece- 
dent might  have  been  subjected  to  the  pay- 
ment of  taxes  assessed,  and  that  the  legatees 
and  devisees  of  the  said  Schwartz  who  have 
received  his  estate  under  his  will  bold  said 
estate,  and  any  property  in  which  It  has 
been  Invested,  subject  to  be  taken  for  the 
taxes  now  sought  to  be  assessed  on  prop- 
erty which  has  escaped  taxation.  The  rev- 
enue agent  does  not  claim  tbe  right  to  assess 
such  property,  but  only  the  right  to  assess 
against  the  legatees  and  distributees  the 
property  which,  in  the  hands  of  the  decedent, 
had  escaped  taxation*  and  for  which  he 
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wonU  hare  been  asaeeBed,  and  fliat  tbe  i»rop- 
erty  la  the  lianda  of  tbe  l^tees  and  derlaees, 
or  any  pn^Kdy  In  wblcb  It  baa  been  Invest- 
ed.  may  be  cbarged  with  said  taxes  as  should 
bare  been  aBsessed.  as  If  his  will  bad  not 
been  made  m  he  bad  not  died.  The  revenne 
npent  further  claims  that  aald  assessment,  of 
which  ExblUt  A  la  a  copy,  Is  sufficient  and 
Is  not  defectire  or  Ttdd  toe  Ind^nlteness. 
For  tbe  purpose  of  presenting  the  Isolated 
legal  question  as  to  which  claims  are  correct 
and  without  prejudice  to  either  party  In  any 
further  stage  of  the  case  as  to  the  real  facts, 
if  different  from  this  statement,  It  is  agreed, 
so  for  as  Mrs.  Stewart  Mrs.  Carson,  and  J. 
Ed  Schwarts  are  concerned,  that  the  case  may 
be  disposed  of  by  tbe  board  of  superrlsiffs 
and  by  the  circuit  court  and  by  the  supreme 
court  on  appeal,  and  that  this  statement  of 
tacts,  with  said  Bxblblt  A  thereto,  shall  con- 
stitute tbe  wh<de  record  of  ttala  case."  In 
the  drcnlt  court  ttiere  was  a  ]ndgmait  dla- 
ehargftts  tbe  aasesnnent  against  the  heirs  of 
said  SchwartB.  l^m  that  Judgmmt  the 
state  revenue  agent  appealol. 

T.  E.  Cooper,  for  appeUant  J.  A.  P. 
Campbell  and  Ernest  E.  Brown,  toe  appellees. 

WHITFIELD.  0.  J.  Nothing  mote  la  nec- 
essary to  show  the  correctneas  of  ttie  ju^ 
ment  appealed  from  than  to  read  tbe  agreed 
stat«Dent  of  facts,  which  the  reporter  will 
set  ont  in  full,  and  section  8,  c.  84.  Acte  18M. 
It  Is  exiwessly  agreed  that  tbe  appellees 
nerer  owned  any  of  tbe  specific  propwty 
which  the  revenue  agent  Is  attempting  to 
have  back-aaseaaed.  and  that  tbe^  do  not 
now  own  any  of  it  when  this  back  assess- 
ment Is  attempted,— any  of  the  property  of 
aoy  kind  owned  by  their  father  at  the  time 
of  bis  death.  It  Is  further  agreed  that  tbe 
two  resident  distributees  have  Invested  the 
le^cies  received  by  them  under  their  father's 
will  in  property  wblcb  they  now  own,  and 
upon  which  last  pnqierty  all  taxes  have  been 
paid.  True  enough,  if  the  deceased  were  alive 
lie  might  be  back-assessed.  But  he  la  deaA; 
the  property  be  left,  not  In  existence  to  be 
asseaaed;  and  tbe  argmneDt  here  Is,  because 
he  might,  if  alive,  be  back-assessed  for  aoy 
property  he  owned  which  bad  escaped  taxa- 
tion by  reason  of  not  having  been  assessed, 
and  since  in  snch  case  any  other  property 
owned  by  tbe  decedent  might,  1^  proper  pro- 
ceedings, hare  been  subjected  to  the  payment 
of  tlie  tnxes  assessed,  that  therefore  the  lega- 
tees and  devisees  of  the  said  Schwarte,  who 
have  received  his  estete  under  his  will,  bold 
said  property  received  under  said  will,  and 
any  other  different  property  into  which  It 
may  have  been  converted,  subject  to  be  taken 
for  the  taxes  now  sought  to  be  assessed  on 
^perty  which  has  escaped  tezation.  Tbe 
revenue  agent  claims  no  right  to  back-assess 
the  specific  property  now  in  tbe  heirs'  hands, 
hut  he  claims  that  he  baa  the  right  to  charge 
ttila  specific  pnqpertjr,  now  owned  by  appd- 


leee,  never  owned  by  decedent  wltt  these 
back  taxes,  Juat  as  If  the  decedent  were 
alive.  It  la  too  plain  fbr  discussicHi  that 
Acte  1884,  c.  84,  covers  no  such  case.  If 
property  which  had  escaped  taxation  was  In- 
tbe  hands  of  one  who  had  received  It  from  a 
decedent  tbe  act  would  apply,  for  tbe  person 
having  the  property  could  be  notified.  It  is 
entirely  Incongruous  to  apply  this  act  to  this 
case,  proceeding  nunc  pro  tunc,  as  If  the  dece- 
dent were  alive.  It  would  be  a  most  unique 
and  bizarre  sort  of  nunc  pro  tunc  proceed- 
ing. Tbe  power  of  the  revenue  agent  is 
doubtless  veiy  great  Some  faint  Impresslon- 
of  that  sort  has  gotten  abroad.  But  con- 
fessedly great  as  It  is,  here  It  must  stop^ 
with  tbe  gravel  There  can  be  no  ntmc  pro 
tunc  resurrection  of  the  dead,  for  the  mere 
purpose  of  back  taxation!  It  Is  doubtful, 
much  as  we  love  life,  if  Mr.  Schwartz  would 
consent  to  resurrection  If  the  light  of  life  was 
to  be  rdumed  only  long  enough  to  enable 
the  revenue  agent  to  ^ectoally  fix  him  with 
the  back-tex  machinery.  Gertetnly  the  stet- 
ute  has  not  provided  for  an  In  Invltum  resur- 
rection of  that  sort  Only  property  assesseif 
is  bound  for  taxes.  Tbe  purpose  of  section 
3  Is  to  back-asseaa  upon  property,  which  bas^ 
escaped  taxation  ite  own  taxes,  not  by  suit 
to  charge  such  taxes  upon,  and  make  thent 
ont  of,  other  and  different  property.  What- 
ever tbe  leglslatnre  may  do  as  to  this  last 
It  has  not  dtme  It  bjr  this  act  Plainly,  the 
efEort  here  la  to  obtain  a  decree  against  a 
dead  man,  and  satisfy  It  out  of  property  fa 
the  hands  of  legatees,  which  specific  prcq;)- 
erty  tbe  dead  man  never  himself  owned,  but 
which  haa  been  bought  with  the  proceeds  of 
property  received  from  the  ancestor  and  de- 
visor. Most  manifestly  the  act  of  18M  au- 
thorizes no  such  proceeding. 
Affirmed. 


SHIPF  V.  McKEB  et  at. 
(Supreme  Court  of  Mississippi.  June  IS.  1902.) 

INFANTS— DBBDS— AFFIRMANCE— SILBNCB. 

1.  Mere  silence,  without  any  positive  act, 
does  not  amount  to  an  affirmance  of  a  deed  ex- 
ecuted by  an  infant,  but  such  infant  haa  the 
full  time  fixed  by  the  statute  of  limitations 
after  majority  In  yrhich  to  disaffirm  by  volun- 
tary act 

On  response  to  suggestions  of  error.  Over- 
ruled. 

For  former  opinion,  see  81  South.  197. 

Counsel  for  apples  filed  lengthy  sugges- 
tion of  errw,  making  the  following  polnte: 

"The  court  la  earnestly  requested  to  i-e- 
examlne  the  case  In  view  of  these  three 
propositions,  viz.:  (1)  There  was  no  life 
estate  In  Jna  W.  Shlpp,  preceding  Miss 
Shipp's  estate  in  remainder,  after  tbe  deed- 
from  Busby  made  August  2,  1882,  and  the 
statute  of  llmltetlons  began  to  run  against 
her  from  her  majority  In  1888.   (2)  Even  If 
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tlie  life  eitate  ouitlUBed  up  to  Joo.  W.  Slilpp's 
4le8th,  which  occurred  la  1880,  the  rigbt  to 
file  this  bUl  existloff  aU  the  time,  the  statute 
was  put  In  motlAD  when  MIu  Shlpp  cttalBed 
ber  majority.  (S)  Accoidlac  to  tike  doctrine 
aiiDOonced  by  the  formv  declalons  of  this 
court,  and  acconUng  to  the  weight  of  ao- 
thortty,  an  Infant  mnst  disaffirm  an  executed 
contract  within  a  reaBanable  time  titta  at- 
tainiog  majority.  The  facts  are  these:  J. 
B.  Umer  died  la  1877,  leaTins  a  wUl.  In 
which  he  devised  all  his  lands  to  bis  wife, 
Cynthia  Miller,  for  life,  with  a  remainder  In 
fee  In  one  half  to  his  daughter  Mrs.  liaynard, 
and  with  power  of  alienation  in  hla  wife  to 
Che  other  half.  Airs.  Miller  afterwards  mar* 
ded  Jno.  W.  Sfeipp,  and  died  in  1879^  leav- 
Ing  a  will,  in  which  she  devised  the  land  to 
ber  hosband,  Jno.  W.  Shlpp,  for  life,  with 
rranalnder  in  fee  to  sue-half  to  Mary  B.  ShiM> 
and  her  two  sisters,  aU  of  them  being  chil- 
dren of  Jno.  W.  Shlpp,  witb  remaioder  la  fee 
to  Mlas  Flwenoe  MSOn.  When  I.  XL  Millar 
dle^  there  was  pending  against  bira  a  suit 
iB  the  United  Stotei  circuit  court,  in  equity, 
seeking  to  have  the  land  sold.  A  decree  was 
rendered  in  that  conrt,  directing  the  iands  to 
be  sold  by  a  rommlBsloHftr.  It  was  so  sold, 
and  J.  J.  Busby  became  the  purchaser  on 
March  7.  1882.  On  August  2.  1882,  Bnstty 
conveyed  the  land  to  Jno.  W.  Shlpp  and  the 
devisees  in  remainder  under  the  will  of  Mrs. 
Cynthia  Shlpp.  In  November.  1863,'  Jno.  W. 
Slilpp  and  the  devisees  of  the  remainder  un< 
der  Mrs.  Shlpp'a  will  eiiecuted  a  deed  of 
trust  on  the  lands  to  the  American  Freehold 
Mortgage  Company  to  secure  a  debt.  On  the 
3d  of  January,  1886,  Jno.  W.  Shlpp  and  Mary 
Shipp  conveyed  the  lands  to  Toof,  McQoweo 
&  Cq^  and  afterwards  the  other  devisees  nf 
the  remainder  of  the  estate  conveyed  their 
Interest  In  the  land  to  Toof,  McGoweu  &  Co. 
The  trustee  In  above  deed  of  trust  sold  the 
laud,  nnd  Toof,  McGowen  &  Co.  purchased 
it  at  that  sale.  Mrs.  McKee  claims  under 
tills  firm.  The  Mil  was  filed  la  IdOO,  and 
shortly  before  the  suit  was  brought  ai^^lant 
dlsaftlrmed  In  writing  her  deed  of  January 
3.  1885.  It  is  only  necessary  to  consider  the 
bill  as  affatnst  Mrs.  McKee  as  one  to  cancel 
her  claim  as  a  cloud  upon  appellant's  title. 

"First  There  wns  no  life  estate  in  Joo. 
W.  Bhipp  after  the  execution  of  the  deed 
from  Busby,  August  2,  1882.  The  sale  and 
conveyance  carried  the  paramount  title, 
which  wns  superior  to  the  will  of  Jno.  R. 
Miller.  The  conveyance  was  in  express 
terms  In  fee  simple  to  grantees.  If  It  bad 
not  been  so.  It  would  have  carried  the  fee 
under  section  1189  of  the  Code  of  1880.  Un- 
der section  1107  of  said  Code,  no  other  estate 
being  defined,  the  vendees  took  an  estate  In 
common.  The  vendees  in  said  deed  took  the 
land  as  tenants  In  common  In  fee  simple,  and 
the  life  estate  of  Jno.  W.  Shlpp  under  the 
win  of  Mrs.  Cynthia  Miller  became  Ipso  facto 
extinguished  by  the  conveyance  of  the  supe- 
rior and  paramount  legal  title  by  Busby  to 


him  in  fee  rimvla.  When  a  lUe  estate  and 
a  fee  vest  in  the  saaae  person,  the  life  estate 
merges  la  the  fee,  and  is  extinguished.  11 
BL  Cenun.  side  page  178;  15  Am.  <c  Eng. 
Uttc.  Law,  pp.  303,  816.  Anpellsnt  could, 
then,  in  18i32,  have  filed  a  bill  to  vacate  the 
deed  and  for  partition  of  tbe  land,  and  there 
never  has  been  a  ttae  elnoc  ber  maiocf  ty  that 
svpeUast  cmdd  aM  tatve  filed  a  blH  to  vacate 
ber  deed.  It  Is  apparent  that  ike  bill  U 
bamd  by  the  lO-yeacs  statute  of  Uoittatloos 
as  a  bill  for  psrtitfoa  as  w«U  as  one  to  cancel 
the  deed. 

"As  to  the  seooad  proposition  it  la  reqpect- 
fully  submitted  that  it  Is  «  wsU-settled  doc- 
trine of  equity  Jarkimideiioe  ttiat  a  remain- 
der-aaaa  may  file  a  bill  In  equity  to  remove 
a  cloud  upon  his  title,  and  to  settle  the  title 
to  land  during  the  eaistokce  of  a  preceding 
life  cstote.  For  v.  Coon,  64  Miss.  466,  1 
SouUi.  629.  XJoOee  tiie  authority  of  this  case 
this  bUl  against  Mrs.  McKe^  as  tiie  holder 
•f  tbe  legal  tltie  under  tha  voidable  4eed  of 
spyellant,  to  vacate  sold  deed,  could  fasTe 
been  filed  by  her  at  any  time  after  attaining 
her  majority,  and  the  statute  of  limitations 
began  to  run  against  her  then,  which  was 
in  18S8,  and  tbe  10-yeara  statute  of  limita- 
tions bars  this  suit. 

"Third.  A  minor  mast  disafllna  aa  cxe- 
cuted  000 tract  within  a  reaaonaUs  time  aft- 
er attaining  uajwlty.  Wallace  r.  Latham, 
52  Miss.  201,  is  cited  in  tbe  opinion  ot  the 
conrt  in  the  present  case  in  saMK>rt  of  tlie 
proposition  that  a  minor  has  dw  period  pre- 
scribed by  tbe  statute  of  limitations  tm 
bringing  a  suit  to  disaffirm  a  coBtract  unless 
drcuBtttances  ralae  aa  estoweL  This  ques- 
tkm  was  not  InvoWsd  in  that  case,  and  tbe 
observations  of  tite  learned  Jadge  wfao  de- 
livered liie  opinion  of  the  ooart  on  tUat  svb- 
ject  are  obiter  dicta.  Tte  case  at  Tfaompson 
T.  Strickland,  62  Mlaa.  674,  anoounoeB  Jaat 
exactly  tbe  oppraito  doctrine.  On  tbe  au- 
thority ef  Tbempsoa  t.  Strickland,  a  minn: 
[()  bound  by  any  unreasonable  delay  In  dis- 
alBrmlng  an  executed  contract  This  doc- 
trine is  expressly  and  most  cleariy  announced 
by  tiie  oourt  in  its  opinion,  delivered  by  Chief 
Justice  Shukey,  in  Soott  v.  E^eelaad.  7 
Sniedes  &  M.  406,  41&  45  Am.  Dec.  8ia  It 
is  respectfully  Mbmltted  that  it  always  was 
accepted  in  Mississippi  as  the  common-law 
doctrine  that  an  executed  contract  of  an  In- 
fant, to  be  avoided,  must  be  disaffirmed  with- 
in a  reascmable  time  after  be  attains  hia  ma- 
jority. This  docCriae  is  apressly  and  clear- 
ly announced  In  Edmunds  v.  Mister,  58  Miss. 
705,  tbe  latest  decision  on  this  qoestlon.  The 
appellant  waited  12  years  after  attaining 
majority  before  disaffirmiug  ber  contract, 
with  the  right  all  this  time  to  file  this  bUi 
to  vacate  ber  deed.  Ttae  exercise  of  her  right 
of  election  to  afllrm  or  to  disafilrm  did  not 
d^nd  In  any  manDW  upon  whether  tbere 
was  or  was  not  a  preceding  life  estate  la 
tbe  land.  The  decisions  outside  the  state 
are  divided,  but  the  weight  of  anttaority,  as 
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well  u  tbe  mMflnInc  os  the  subject  anppart 
the  4«ctrlDe  Uwt  there  must  be  refttotiafale 
^Igence  1m  disafflrmliis,  aad  tbla  must  be 
done  la  a.  noaonabie  Uma,  la  oase  -of  an 
Azacnted  rantrifr,  Bftar  Oe  taitant  beeones 
of  age." 

WBITWIEUK  a  J.  Owinr  to  til*  craat 
regud  we  ban  lor  anr  vlewi  wrfanatr  «e- 
<«d  fear  the  Jewncd  eouiel  lor  -avpeUea  we  will 
laak*  Ksponae  to  tte  seeettd  MigfeBtkia  of 
4nfkr  flled  1«  thte  oaae.  The  dletlecttea  be- 
tmeD  cUeaffirmUic  a  contzaet  4v  *■  mlaor 
«Bd  telngfng  aa  4wtiaB  at  law  tasr  a  nmafn- 
-ititr— IB  -daring  the  «xisteBC«  of  a  life  aetttte 
la,  of  «a«iM^  clear;  tat  launed  cmmmei  la 
nilatahai  ki  aHecting  that  the  .Aaierlcaa  dec- 
line la  tlurt  tlw  mteor  aBoat  b  aU  eaeea,  dto- 
Afflrm  tke  -oecated  ceatnact  la  a  neaaoaaMe 
time  after  neachtaig  aujedtr,  though  that 
reeaoaahle  Ume  be  sbert  of  tlae  period  wtilch 
weald  bar  the  aedan  under  the  statute  of  Um- 
itatioaa^  He  nelies  chkdr  m  ttae  case  of 
Un^  T.  WUllaaK.  H  IiA  ua,  bat  tbat  eaae 
aierelr  veaMtoaaaBa  ^  doctrioe  of  Law  v. 
Long,  41  Ind.  SBO,  and  ficrantoa  v.  Stewart. 
C2  Ind.  SGI  and  all  three  of  tbeae  oaaea  ore 
ImpUadlj;  If  not  -ezprefi^y,  orcrmlfid  bgr  Skis 
T.  Bardenei;  86  lod.  94. 44  Ajd.  MS;  and 
tlMi7  ace  «lao  ciearlF  in  oanflict  wtth  the 
diwtzhie  acneiHhoed  b7  ttae  mywaa  court  of 
the  United  Btatea  lu  Sliaa  t.  firerfeut  lt2 
U.  S.  ao»,  36  L.  Bd.  £7.  iUl  tlda  wlU  eleuir 
awaar  If  iearaed  oevnad  wUl  cavcf  ally  caam- 
ine  the  note  to  Slsaa  r.  Bevdoaer,  re-reported 
in  44  Am.  37L  la  that  note  the  learn- 
•ed  editor  aaya,  at  page  272:  "It  te  true  (bat 
the  declBloiia  iw^ectteg  the  disaffirm aace  of 
an  iafant'8  deed  are  not  in  entire  banaony 
with  each  ether.  WMle  it  la  geoeoMy  a^eed 
that  the  infant,  to  avoid  It.  mast  dtsnArm  It 
within  a  nasoaebie  ttane  after  fala  majority  Is 
Attained,  they  differ  as  to  what  eooBtltntiea 
diaaffincaace,  aad  aa  to  On  eCeet  of  mere 
silence.  Where  there  is  nething  atore  than 
sUencQ,  ma  ay  caaea  hold  that  an  Infant's 
deed  may  be  avoided  at  any  dme  after  Us 
reachlQg  majadtr  aatli  he  is  bamd  by  the 
statute  af  Umltetteaa,  and  ttat  mmt  acqvl; 
eaoence  for  any  period  teas  than  the  period* 
of  limitation  is  not  a  bar.  Sach  -vvaa»  In  tt- 
fect.  the  rultaig  In  Irvine  v.  Irriae.  0  WaUL 
627.  ao  fid.  sm.  See,  also.  Pnnit  t.  WUey, 
28  Mich.  161,  A  wdl-consldered  case,  and 
Ocahe'a  liweco  Banuey,  6  Ohio,  2S1.  Bat 
on  the  other  band,  there  appeata  to  be  a  great- 
er number  of  cases  which  hold  that  silence 
during  a  much  leaa  period  ot  time  will  be 
held  to  be  a  conflrmatiou  ot  the  voidable  deed. 
But  these  eases  either  rely  npon  Holmes  v. 
Blogg,  S  ninnL  SOS  (which  was  not  a  ease 
of  an  Infant's  deed),  or  subeeqaent  cases  de- 
cided on  its  authority,  or  they  are  rested  In 
part  upon  other  drcumstancee  tiian  mere  si- 
lent acquiescence,— such  as  standing  by  wlth- 
•ot  ^peaking  while  the  grantee  haa  made 
valuable  Iminttvements,  or  making  use  of  the 
consideration  for  the  deed.   The  preponder- 


ance of  cattiocity^  ki  that  Id  OBeOB  eBectrted 

by  Infants  mere  inertnesa  or  silence,  contin- 
ued for  a  period  less  than  that  prescribed 
by  the  statute  of  llmltatiana,  tmloBS  aocon- 
panled  by  affirmative  acts  manifesting  an  In- 
tention to  assent  to  the  convejrance,  will  not 
bar  the  Infant's  right  to  avoid  the  deed;  and 
those  confirmatory  aots  must  be  voUmUry." 
It  is  thuB  clearly  shown  tbat  the  true  doc- 
trine Is,  and  that  the  psepoaderanoe  of  au- 
thority Is,  that  In  deeds  executed  by  Infants 
mere  silence  continued  for  a  period  less  than 
ttat  iMesisribed  liy  the  statute  of  Umttations, 
wileas  aecompanted  by  conduct  that  would 
ealDp,  wifl  Bst  bar  an  taifanTs  rlgbt  ta  avtAd 
ttie  deed.  It  may  be  true  Itaat  a  majtttlty 
<ff  eases  careleesly  state  the  case  aa  conmel 
pats  tt;  but  shown  te  iSie  qnotatton  atKJve, 
these  «nea  relied  tipon  Holmes  v.  Btogg,— a 
wholly  false  basis,  slnoe  ft  was  not  the  case 
of  aa  Infantas  deed  at  depend  upon 

canduet  upon  the  part  of  Qie  Infant  wblch 
woidt  wort:  an  eatoppcA  on  him.  In  this 
«8Be  there  Is  no  eridence  whatever  to  show 
anything  on  the  part  of  this  mhior  beytmd 
aaere  sUenee.  "Sbe  was  almost  the  whole  of 
the  time  oat  oT  Oie  states  having  dmie  ntTfhTng 
tiBnnattvely,  having  not  bound  herself  by 
any  pnitive  -cnnduet  whlA  wtndd  work  au 
estsp^  She  bad  the  full  time  fixed  by  the 
statat*  limltatlona  after  majority  wtthln 
which  to  dlsnfllrTn.  This  la  well  settied  In 
irar  state  by  Wallace  v.  latham,  52  Mlas.  2D1; 
Rrantly  v.  WelPe,  W  Miss.  420;  Allen  v. 
BMte,  M  HlBB.  823. 

Learned  conastA  Is  also  mlsta'ken  In  saytng 
that  "tiKre  Is  do  evidence  showing  that  Butfby 
was  tratee.  The  recMah  In  the  instmmenta 
of  record  show  this  wtth  suffldent  deoxneaa 
and  distlnetBCBa; 


SOUTH  EJRN  RT.  CO.  t.  McLEHAN. 
(Saprnne  Conrt  of  MIsaiBsIppL   Jmie  16.  1902.) 

RAILROAD  EMPLOTftS— SAFE  PLACE  TO  WORK 
-iROADBBU)— BALLAST  — ETIDKNCH  —  ffTATB- 
MBNTS  OF  PLiJNTlFF-faiCUNIAKT  CONDI- 
TION. 

1.  A  flagmaD  walking  beside  a  moT'mg  traiu 
at  night  stmnbled  over  a  piece  of  riag  beside 
the  trade  and  feU.  and  was  tajnrad.  He/4, 
that  his  Btatemeot  just  after  the  accideat  that 
no  one  was  to  blame,  while  probably  intended 
to  express  his  optnioii,  merely,  that  the  train- 
men wen  sot  to  blame,  was  adaisriblo  for 
soch  value  as  the  Jury  might  give  it. 

2.  Where  a  flagman  was  injured  by  stnmbling 
in  the  ui^httime  over  a  piece  of  slag  beside 
the  track,  the  roadbed  bring  ballasted  with 
slag,  it  was  error  not  to  peimit  defendant  to 
show  that  other  respoauble  rsllnuids  used 
slag  to  ballast  their  roadbeds. 

3.  It  was  error  to  refase  to  permit  defendant 
to  show  that  no  accident  had  ever  before  hap- 
pened at  thiit  place. 

4.  It  was  error  to  permit  plaintiff  to  show  that 
he  was  pcrrormiog  extra  duties,  and  that  the 
train  was  Rhort  of  hande,  in  tha  absence  of  any 
clnim  on  bis  part  that  such  fact  was  a  con- 
triiintory  rauae  to  the  injury. 

•  6.  It  was  error  uot  to  permit  defenJant'a 
counsel  to  argue  to  the  jury  the  long  and  safe 
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use  of  the  jdaoe  dnca  It  was  ballasted  with 
fliag. 

(i.  In  an  action  by  a  servant  against  his 
master  for  Injuries,  It  was  error  to  permit 
plaintiff  to  show  that  he  was  poor. 

Appeal  from  circuit  court,  Montgomery 
county;  A.  T.  Roan,  Special  Judge, 

"To  be  officially  reported." 

Action  by  Jesse  McLellan  against  the 
Southern  RaUway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed, 

Jesse  McLellan,  appellee,  a  young  man 
about  20  years  old,  was  employed  by  appel- 
lant as  a  flagman,  on  one  of  Its  local  freight 
trains,  and  had  been  so  employed  about  2% 
months  when  the  accident  for  which  this  suit 
Is  brought  happened.  On  October  81,  1900, 
this  train  got  Into  GreenTille  at  night,  and 
got  orders  there  to  go  oat  again  that  night 
On  Its  trip  oat.  the  train  stepped  at  Hunting- 
ton switch,  a  small  station  near  OreenTllle,  to 
take  from  the  switch  there  some  cars.  In 
obedience  to  orders  of  the  conductor  ot  this 
train,  appellee  assisted  In  making  the  switch, 
and  the  cars  were  brought  from  the  switch 
to  the  main  line;  the  switch  was  closed,  and 
appellee  then  closed  a  "knu<ftle"  on  the  rear 
car,  and  gave  the  back-up  signal,  and  pro- 
ceeded on  the  outside  of  the  rails,  along  the 
side  ot  the  roadbed,  to  make  the  coupling  to 
the  caboose  which  had  been  left  on  the  main 
line.  It  was  night,  and  while  thus  going 
along  the  track  he  stumbled  on  some  ob< 
Btructlon,  fell,  and  was  thrown  upon  the 
track,  and  had  both  his  bands  crashed  so  that 
they  had  to  be  amputated.  Appellee  testified, 
describing  the  accident:  "In  backing  up,  I 
gave  tbe  back-up  signal,  and  stepped  on  the 
rock  with  my  left  foot,  and  that  threw  me 
under  the  train;  that  is,  my  side  under  the 
left  wheeL"  He  also  testified  that  the  rock 
was,  as  near  as  be  could  get  at  It,  very  near 
as  large  as  bis  bead,  at  least  as  big  as  his 
double  fist;  that  the  rock  was  about  a  toot 
from  ttie  end  of  the  cross  ties.  The  court 
gave  the  fallowing  Instruction  for  defendant: 
"The  court  instructs  the  jury  that  the  mere 
fact  that  a  railroad  employA  knows  ot  de- 
fects In  machinery,  ways,  and  appliances  Is 
n^t  a  bar  to  a  recorety  for  injuries  recelT- 
ed  by  him  on  account  of  such  defects.*'  The 
glTing  ot  this  Instractlon  ts  assigned  as  er- 
ror by  appellant.  Tlie  opinion  of  tbe  court 
contains  a  further  statement  of  tbe  facts. 
There  was  s  verdict  and  Judgment  for  plain- 
tiff for  $20,000.  Defendant's  motion  for  a 
new  trial  was  overruled,  and  it  appeals. 

S.  M.  Roane  and  Catchlngs  &  Oatchlngs, 
tor  appellant  HUl  ft  Sesson,  for  appellee^ 

TERRAL.  J.  Upon  the  trial  of  tbe  case  in 
the  circuit  court  the  appellant  offered  sev- 
eral objections  to  the  proceedings,  wUcb 
were  overruled. 

(1)  It  offered  to  show  that  tbe  materl- 

1  a  Su  DuuwM,  nL  U,  Cut  Dl|.  |  «ML 


al  used  by  it  for  ballasling  Its  roadlnd 
at  Huntington  nrlteh,  where  Qie  Injury  oc- 
curred, was  like  material  as  that  common- 
ly used  by  other  railroad  companies  in  bal- 
lasting their  roads;  and  this  offer  was  d«iled. 

As  a  further  circumstance  relating  to  the 
questl(ni  of  negligence  charged  against  it,  it 
offered  to  show  that  no  Injury  liad  erer  oc- 
curred at  Huntington  switch  by  reason  ot 
any  defect  In  Its  way  at  that  point;  and  this 
otttx  was  also  excluded.  Tlie  appellant 
objected  to  the  proof  made  by  the  plalntUf 
that  be  was  poor;  had  no  property  and  no 
mon^.  (4)  It  also  objected  to  bis  evidence 
that  at  time  of  receiving  his  injury  he  was 
performtaig  extra  duties,  tbe  train  being  short 
of  hands,  tiiougb  the  injury  Is  not  claimed  to 
hare  occuned  in  eooseiinence  fliereof .  {6> 
The  defeodanf  s  counsel  was  denied  tbe  rl^t 
to  argue  the  want  ot  any  evidence  ot  an  lu- 
Jary  ahmg  Huntington  switch  iras  a  circum- 
stance toidbig  to  show  that  tiie  roadbed  of 
the  switch  tndk  was  pn^erly  ballasted,  to 
which  he  exceed.  {(Si  And  It  complains 
tlmt  it  was  not  permitted  to  prove  that  the 
plaintiff,  shorOy  after  his  hurt  e^d  to  Dr. 
Toombs  tliat  no  one  was  to  Uame  for  bis 
injury,  and  Ukat  it  was  purdy  accidental. 
And  in  tiiese  several  respects  we  think  the 
appellant  has  reasonable  ground  of  complaint 

The  Btatonent  of  McLellan  1»  Dr.  Toombs 
that  bis  hurt  (a  sorely  grievous  one)  was  an 
accident,  and  no  one  was  to  blame  for  it,  was 
probably  intended  to  exi^ss  his  (^nlon  that 
no  one  engaged  in  tiie  opmtion  of  tiie  train 
was  to  blame  for  it.  and  it  perhaps  did  not 
rdate  to  the  question  whether  the  roadway 
constituting  Huntington  switch  was  or  not 
negligently  constructed  by  reasm  ot  too  large 
pieces  of  slag  used  in  ballasting  It;  which  is 
the  gravama  of  tbe  complaint,— ttw  aerr- 
ante  of  appelant  being  entitled  to  a  reasona- 
bly safe  roadway;  yet  the  statonent  of  a  par- 
ty hurt  in  relation  to  it  In  a  suit  for  dam- 
ages tiierefbr,  is  atways  admissible  tn  evi- 
dence for  snch  consideration  and  value  as  the 
Jury  may  give  It 

The  offer  of  defmdant  to  show  that  other 
responsible  railway  companies  used  slag  to 
ballast  their  roads  tended  to  rebut  any  infer- 
ence that  tbe  defendant  was  negligent  in  the 
mere  use  of  slag  on  Its  roadbed,  and  far  this 
purpose  that  item  of  evidence  was  admissi- 
ble, leaving  to  the  Jury  the  questton  whether 
the  method  ot  the  use  of  tbe  slag  was  n^ 
ligence  or  not  For  tbe  common  use  of  slag 
by  them  for  ballast  by  othw  roads  Is  an  ar- 
gument that  the  use  of  slag  Itself  is  not  neg- 
ligence. It  is  its  character  as  applied,  us 
large  or  small,  that  gives  room  to  the  consid- 
eration  of  negligence  in  tte  us&  The  rejected 
evidence  related  In  some  degree  to  the  general 
question  of  negligence  of  tbe  defendant  com- 
pany, and  should  have  hwa  received. 

The  offer  of  defendant  to  show  that  no  ac- 
cident bad  ever  before  happened  at  Hunting- 
ton switeh  bore  alsc^  as  we  think,  upon  the 
same  question.  Wats.  Dam.  |  IDO. 

Digitized  by  GooqIc 


MIS8.) 


FOaO  T.  H£BDOy. 


285 


The  evidence  ttiat  the  train  was  short  of 
bands  should  not  hare  been  admitted,  as  It  la 
not  Insisted  that  that  was  a  contributing  de- 
ment to  the  Injury. 

And  we  do  not  perceive  the  ground  of  deny- 
tns  appellant's  counsel  the  privilege  of  argu- 
ing to  the  Jury,  as  a  circumstance  In  Its  fa- 
vor, the  long  and  safe  use  of  Huntlngtoa 
switch  by  Its  trains  after  It  had  beai  ballast- 
«d  with  the  slag  In  question. 

That  the  plaintiff  was  poor  was  not  a  mat- 
ter to  be  placed  before  the  Jury.  Wats. 
Dam.  I  620.  As  some,  or  all,  of  these  errors 
may  have  entered  Into  the  finding  of  the  Jury, 
we  have,  after  long  reflection,  concluded  that 
the  case  should  be  reversed. 

Revised  and  remanded. 


FOGG.  Tax  Collector,  v.  HBBDON. 

iSopreme  Court  of  MissiBsippi.    June  9,  1902.) 

BANKS— INSOLVENCY— TRUST  FCNDS— TAXOB— 
INTERMINGLING  OF  FUND8— EN- 
PORCEMBNT  OF  TRUST. 

1.  The  fact  that  pablic  moneys  deposited 
with  a  bank  by  the  tax  collector  are  Inter* 
miugled  with  its  funds,  and  Incapable  of  id«t- 
tiScatioD,  does  not  prevmt  Its  collection  as  a 
trust  fnnd  from  the  assets  of  the  bank,  on  its 
inaolveucy  before  the  Judgment  of  nnpreferred 
dd)t8;  BQcb  dapoAt  being  a  trust  fnnd  from 
its  nature  and  by  the  express  provision  of  Code 
1892,  I  8077. 

2.  The  fact  that  a  tax  collector  required  1^ 
Code  1SS2,  8  8S40.  to  settle  monthly,  has  ac- 
counted for  public  funds  deposited  in  a  bank, 
which  has  become  insolvent,  does  not  preclude 
him  from  afterwards  maintaining  a  suit  to  es- 
tabUsh  socb  depodt  as  a  trust  fund. 

Appeal  from  chancery  court,  Coahoma 
county;  A.  McC.  Klmbrough,  Chancellor. 

•"To  be  officially  reported." 

Suit  by  Geo.  W.  Fogg,  as  tax  collector, 
against  B.  B.  Hebdon,  as  receiver  of  the 
Bank  of  Friar's  Point,  to  establish  a  trust 
fond.  From  a  decree  tat  defendant  the 
plaintiff  appeals.  Beversed. 

iB  190O,  appellant  was  sheriff  and  tax  col- 
lector of  Coahoma  county,  and,  as  such,  col- 
lected cotaln  funds  tliat  belonged  to  tlie 
state  of  Mississippi,  the  county  of  Coahoma, 
and  the  brard  of  levee  commissioners  for  the 
Yssoo  and  Mississippi  delta,  and  dcvoslted 
them  in  ti»  Bank  of  Friar's  Point,  which 
was  doing  a  banking  business  in  Coahoma 
■comity.  Subsequently,  the  said  bank  made 
an  assignment  for  the  benefit  of  Its  credit- 
ors, and  B.  B.  Hebdon  was  made  assignee. 
He  afterwards  qnallfled  as  receiver  of  the 
bank  under  <^pter  8  of  the  Code  of  1892. 
AppeUant  then  filed  bis  petition,  setting  up 
fbe  fact  of  the  deiraslt  of  the  aforesaid  fnnds, 
charging  that  they  were  trust  funds  In  the 
bands  of  the  bank,  and  that  they  could  not 
be  taken  by  the  creditors  of  the  bank,  and 
asking  that  the  assignee  be  directed  to  pay 
him  the  amount  thus  d^xwlted.  The  re- 
ceiver answered  this  petition,  admitting  the 
deposit  and  the  character  of  the  deposit;  but 
-denied  that  It  was  a  trust  fnnd,  because  ap- 


pellant could  not  trace  the  funds  Into  any 
particular  propwty  or  security  held  by  the 
bank  at  the  time  of  tiie  usignment.  and  be- 
cause the  appellant  bad.  before  tlie  filing  of 
his  petition,  setUed  In  full  with  the  state, 
county,  and  levee  board  on  account  of  said 
deposit  The  cause  was  heard  on  petition, 
answer,  and  agreed  statnnent  of  fiicts;  it 
belug  agreed  that  the  bank  was  Insolvent 
when  the  deposits  were  made  and  when  the 
assignmoit  was  executed,  that  appellant  was 
and  is  not  able  to  trace  the  moneys  mentioned 
Into  any  particular  part  of  the  property  of 
the  bank  which  came  Into  the  hands  of  the 
receiver,  and  that  subsequent  to  the  filing  of 
tlie  petition,  and  before  final  hearing,  ap- 
pellant ss  tax  collects,  had  from  his  private 
funds  paid  fbs  state,  county,  and  levee  board 
the  fnnds  due  each.  The  petition  of  appel- 
lant was  dismissed  by  the.  court  on  final 
hearing.  From  that  decree  the  tax  collector 
appeals. 

J.  W.  Cutrer,  for  appellant  Fits  Gerald 
&  Maynard,  for  appellee. 

TBBBAL,  J.  In  this  case  it  Is  not  pos- 
sible for  Tax  Collector  Fogg  to  put  his  finger 
upon  any  particular  asset  of  the  Bank  of 
Friar's  Pt^t  now  In  the  receiver's  hands, 
and  say,  "This  Is  my  deposit  or  Qie  product 
of  my  deposit"  but  It  is  quite  certain  that 
the  moneys  deposited  by  Fogg  In  the  bank 
are  In  their  transmuted  form  In  the  han^  of 
the  receiver.  Hebdon.  The  moneys  of  the  tax 
collector  were  Intermingled  with  the  other 
moneys  of  Ibe  bank,  and  In  consequence  of 
the  confusion  a  right  to  a  partlcnlar  Individ- 
ual asset  cannot  be  asserted;  yet  a  priority 
of  jiayment  out  of  the  mass  of  assets  arises 
to  ttie  tax  collector.  Section  8077,  Code  1882, 
makes  the  deposit  of  the  tax  collector  a  trust 
fund.  Xt  Is  a  trust  ftmd  f«nn  Its  nature  and 
character  (tbe  legal  estate  being  In  tbe  tax 
collector,  and  tlie  bencAdal  estate  being  In 
the  state,  county,  and  levee  board),  as  well 
as  by  the  express  declaration  of  section  3077. 
The  bank  received  It  as  a  trust  fund  nolens 
volois,  and  the  principles  of  equity  relating 
to  trusts  fully  apply  to  It  It  Is  a  leading 
I»inclple  of  equity  Jurisprudence  that  **wher- 
ever  a  duty  rests  upon  an  Individual,  in  the 
absence  of  all  evidence  to  the  contrary,  It 
shall  be  presumed  that  he  Intended  to  do 
right  rather  than  wrong;  to  act  conscien- 
tiously ratbw  than  with  bad  faith;  to  per^ 
form  bis  duty  rathw  than  to  vltdnte  It"  It 
must  therefore  be  presiuned,  so  far  as  It 
may,  13iat  Hx  bank  as  trustee  preserved  the 
trust  fnnd  until  all  Its  other  estate  was  ex- 
hausted, and  that  tbe  trust  moneys,  so  far 
as  possible,  are  represented  In  the  remaining 
assets  of  the  bank.  Pom.  Eq.  Jur.  f  420; 
Kuatchbull  v.  Hallett  IS  Ch.  DIv.  086;  Cen- 
tral Nat.  Bank  v.  Mutual  Life  Ins.  Co.,  104 
U.  S.  54,  26  L.  Ed.  68S. 

It  Is  said  howevor  that  the  statute  does 
not  apply  In  this  case  because  the  tax  col- 
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kdoEi  beftm  krbiffliir  tUa  sslt,  tefi  lettM 
wttta  tlw  stated  «o«nt7,  aad  Ictm  traard. 
Tint  ak<nU  not  oVect  tke  ninlt.  for,  tf  m. 
It  wwU  b«  te  the  pmr  of  tb»  trnstee  In 
mc7  case  to  defeat  tm  tnut  ft  mm 
detai7  of  paymttDt  Bvery  tax  collector  nrast 
Mtfla  moDthIr  (Code  1890,  |  8SM),  and,  If 
such  settlement  destroyed  the  equity,  the 
rl^t  eDnferzed  bj  the  atatnCe  -would  be  al- 
aoost  Taluolcaa.  The  fund  la  prfanarny  pre- 
scCTed  as  a  troat  for  tt«  ben<At  of  tha  state, 
coanty,  and  levaa  board,  and  a  paymant  to 
tbeae  avrerat  beaefldaiiea  wonld  anbrogmte 
the  tax  cattecter  to  their  respectfre  eqvldea. 
A  dUnrait  resott  would  defeat  tbe  wfadom 
of  tbe  leglslatnra,  and  cannot  be  antwtaJned. 
Bemaed  and  remanded. 


MelNNIB  «t  aL  T.  THAMES,  Dist  Atty.,  et  aL 
(Supreme  Coart  of  Mierisrippl.  Jane  18, 19Q&.) 

■LBOTIONS— PRIMARIBS-aTAnTTB-CONaTmj- 
TIONAL  LAW. 

Conat  i  247,  declares  that  the  leKislatore 
shall  enact  lawi  to  tecure  fairness  id  party 
priniarr  electfons.  fleU.  that  Laws  1902,  p. 
106,  c.  6&  whereby  a  candidate  of  a  party,  in 
order  to  nare  his  name  on  the  official  ballot, 
must  hare  been  nominated  by  a  primary  elec- 
tion, is  not  nncoBstltutional. 

Appeal  from  circuit  court,  Issaquena  coun- 
ty; George  Auderson,  Judge. 

"To  be  officially  reported." 

Mandamus  by  James  D.  Thames,  as  dis- 
trict attorney,  and  otliers.  against  Charles 
Mclnnls  and  others,  a.e  tbe  Democratic  ex- 
ecutive committee  of  Issaquena  county. 
From  a  Judgment  overruling  a  demurro:  to 
the  petition,  defendants  appeal.  Affirmed. 

Aj^MUecs,  aarnvl  efttaewa  and  taa^ayera 
and  legal  rotaa  of  luaqnesa  coaniy,  filed  tbe 
petltloD  In  thia  case.  In  tin  otrenlt  oonrt  of 
Iseaqnena  county,  agatnat  appdianta.  aver- 
ring  that  amikdlanti  are  membera  of  and  con- 
Btltute  the  Democratic  ezecntlTe  committee 
of  aaid  county;  that  a  q>eclal  election  bad 
been  ordered  In  aald  county  to  fill  a  Tacancy 
in  tbe  office  of  Justice  of  the  peace;  that  ap- 
pellants, as  anch  committee,  bad  ordoed  a 
Donocratlc  convention  for  tbe  purpose  of 
mnnlnatbig  a  party  candidate  to  be  voted  for 
at  tbe  apecial  election  In  violation  of  tbe  act 
of  tbe  leglelatare  approved  March  4,  1902. 
Laws  1902,  105  et  aeq.  ^e  prayer  was  for 
a  mandamus  to  compial  defendants  in  the 
court  below  to  order  and  bave  held  a  primary 
election  to  nominate  said  candidate  as  requir- 
ed by  said  act  of  the  le^atnre.  To  tUs 
petlticm  ai^Uants,  defmdants  below,  demur- 
red, tbe.  demurrer  waa  overruled,  and  final 
judgment  waa  «itered  directing  them  to  pro- 
ceed and  bold  a  primary  election.  From  tbat 
Judgment  defendants  appeal. 

McWlllie  &  Thompson  and  H.  P.  Farlsh, 
for  appellants.  J.  A.  P.  Oampbell,  E.  P.  Noel, 
nnd  Monroe  McClurg,  Atty.  Gen.,  for  appel- 
lee 


TBBRAIi,  J.  We  are  veqvcstod  to  pass 
■pen  the  qnestteDS  ndsed  fa  VAb  controvosy 
without  regard  to  tbe  valMfty  eC  the  proceed- 
ings. The  questlmi  made  la  <me  ctf  legtetatlTe 
po<wer.  We  are  aafced  to  anmil  a  sotemn  act 
of  tbe  legislative  branch  of  tbe  govMnment; 
and  yet  ttiere  la  no  bint  of  Itai  hnproprlety  tx- 
eept  that  arising  from  tbe  assertloa  that  the 
methods  of  gettbig  candidates  fbr  pnMle  of- 
fice cannot  be  restricted,  and,  e^pe^Hy,  tlmt 
Domination  by  conventions  cannot  be  inter- 
fered with.  Tbe  InstsCenee  la  that  the  leglsla- 
tan  cannot  restrict  tbe  modea  of  neviinatfoii 
to  poUtieal  offices.  Tet  tbls  act  was  passeA 
by  both  branches  of  flia  legislature,  and  re- 
ceived tbe  approval  of  tbe  governor.  Thm 
first  hint  of  ito  moonatttnttonaRty  cornea 
from  tbe  Democratic  executive  committee  of 
Issaquena  county  calling  for  a  convoitlon  to 
nominate  a  candidate  ot  tiie  party  tor  Justice 
of  the  peace  for  the  Fifth  district  of  said 
county.  Under  well-settled  rules  of  law,  we 
are  not  auHiotized  to  declare  an  act  ot  tbe 
legislature  void  tmless  It  be  plainly  and  nn- 
mlstalcably  so.  This  we  cannot  bare  affinn. 
Tbe  political  francblaes  of  the  <AtSzm  are 
gtren  and  secured  by  the  constitution  of  llie 
state,  and  cannot  exlat  except  as  therein 
provided.  These  rights,  tliongb  sovereigB 
and  fundamental,  can  have  force  and  opera- 
tion only  through  the  forms  established  by 
law  for  their  ezpressloo.  The  legislature  de- 
vises the  means  for  this  end.  In  this  respect, 
its  authority  Is  supreme.  It  Is  restrained  only 
by  constitutional  inhibitions.  But  there  la 
no  constitsttonal  tobiUtlon  on  this  subject. 
On  the  contrary,  section  247  declaim  that: 
"The  legislature  shall  enact  lam  to  secure 
fairness  in  party  primary  elections,  conven- 
tions or  other  methods  of  naming  party  can- 
didates." By  chapter  Q&,  Laws  190B,  the  leg- 
l^ature,  attempting  to-  carry  out  section  24Z 
of  tbe  conBtltutl(Hi.  has  provided  for  party 
nomlnatloDs  for  office,  to  be  made  mly  by 
primary  election.  In  choosing  a  particular 
plan— the  primary  election  plan — ^It  has,  in 
effect,  excluded  the  adoption  of  all  other 
methods,  In  conformity  with  the  maxim,  •'Ei- 
presBlo  unlns  excluslo  est  aiterius."  Un- 
doubtedly, It  might  have  adopted  the  conven- 
tion plan,  or  it  might  have  left  open  either 
mode  to  the  choice  of  the  political  parties 
of  tbe  state.  That  the  adoption  of  the  pri- 
mary election  plan  of  nominating  candidates 
by  the  political  i>artles  Is  within  tbe  legisla- 
tive power  and  discretion,  we  have  no  doubt. 
It  is  a  proceeding  In  the  line  of  power  h^e- 
tofore  adjudged  to  belong  to  the  legislative 
authority.  To  prescribe  a  ticket  of  a  certain 
character  Is,  In  a  degree  and  as  far  as  it  goes, 
as  restrictive  of  the  voting  franchise  as  is 
the  one  here  made,  tbat  all  party  nominations 
shall  be  made  by  primary  elections.  An  elec- 
tor's right  to  vote  Is  restricted  by  registra- 
tion and  other  requirements  found  to  the 
statute  on  that  subject;  bis  right  to  be  elect- 
ed to  office,  or  rather  his  pursuit  of  It,  la  Ufee- 
wlse  restricted  to  tbe  methods  provided  by 
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law.  raor  to  the  act  of  1902,  wery  dec  tor, 
tbongfe  eUglble  to  office  eouIS  not  get  life 
name  iqwc  tbe  offldal  ballot  eacept  npon  car- 
tain  BpeciOed  condltlont.  The  act  bere  quea- 
tioned  merely  llmlto  the  method  of  getting 
tb*  nam*  of  a  candidato  dimd  the  official  bal- 
lot as  a  pavty  wxnlnBe  bj  tiie  result  of  a 
primary  election.  If  the  legiBlatnre  may  put 
opoB  a  party  candidato  tor  office  any  restric- 
tlun  vhatever,  which  It  has  all  along  hereto- 
fore done,  vhy  may  It  not  restrict  him  to 
the  choice  of  a  i«imary  dectloa?  If  the  plan 
of  nomlnatleo  opened  to  Mm  be  just,  honor- 
able, and  fair,  can  he  complain  that  another 
plaa  of  selection,  though  It  be  likewise  fair 
and  }iist.  Is  not  open  to  his  (^ce?  Does 
his  ellgfbUlty  to  hold  ^ee  seetire  to  htm  a 
Tested  right  In  tbe  choice  of  the  means  of  hfs 
selection?  Or  may  the  I^islature  safeguard 
his  right  by  reasonable  regulations  for  the 
common  goodf  Since  the  opinion  of  Chief 
Justice  Holt  In  the  great  case  of  Asbby  t. 
White,  2  Ld.  Raym,  OSS,  the  rl^t  of  suffrage 
(a  political,  not  a  natural,  right)  has  been 
held  to  rest  upon  a  basis  as  secure  as  rights 
of  life,  liberty,  and  property.  And  while 
every  right,  whether  cmiferred  by  nature  or 
by  law,  should  have,  for  Its  security  and  en- 
forcement, some  adequate  remedy,  hos  long 
been  settled,  yet  the  legislature  may  restrict 
a  litigant  to  a  single  proceeding  where  one 
fnll  and  adequate  to  his  use  and  enjoyment  is 
left  open  to  hla  pnrsnlt.  In  such  case,  he  may 
not  complain  that  he  has  only  one  remedy. 
And,  If  tlie  highest  property  rights  may  be 
restricted  to  only  one  remedy,  why  may  not 
political  rights  be  regulated  by  such  legis- 
latlTe  restrictions  as  the  pabUc  welfare  de- 
manda?  We  think  they.  may.  Conventions, 
If  neeessary  for  tbe  declaratlou  of  party 
prindples,  may  be  called  and  held,  but  th^ 
cannot  be  used,  under  our  present  low,  for 
the  making  of  party  nominations  for  office. 
The  question  here  presented  Is,  how  may  a 
party  nominee  get  his  name  on  the  official 
baOot?  It  must  be  remembwed  that  any 
qualified  Sector  may  have  his  came  placed 
npon  the  official  ballot,  as  a  candidate  for 
office,  provided  a  request  for  that  purpose  be 
signed  by  15  quallfled  electors  for  any  beat 
or  municipal  office  in  a  town  or  village  of  less 
than  300  Inbabltanta,  or  50  qualified  electors 
for  any  other  office,  If  made  15  or  more 
days  b^ore  tbe  election.  Notice  is  not  tnk- 
m.  by  tbe  commisslooer  of  the  proceodin<c8 
of  a  coQTention:  the  choice  of  a  conveiitlou 
as  such  la  ignored;  but  tbe  name  of  auy 
elector  may  be  placed  upon  the  official  ballot 
npon  tbe  petition  of  15  or  50  signers,  accord- 
ing to  the  nature  of  tbe  office.  Electors  have 
an  ea^  method  of  getting  on  the  ticket; 
they  can  donand  nothing  more.  It  Is  party 
nominees.  <«ily,  that  must  have  their  right  to 
a  place  on  the  official  ballot  determined  by  a 
primary  election.  We  are  not  at  liberty  to 
call  to  qneatl«i  tbe  wisdom  of  the  act,  and 
we  are  not  advised  that.  In  the  respect  to 
the  prartrfou  of  ttie  law  before  na,  it  goes 


b^ond  tbe  leglslatlTe  dtseretion.  If  ttie 
primary  election  contravenes  any  ptovlston 
of  the  constitutlcHi,  It  must  stand  annnlled; 
but,  In  the  matter  before  us,  we  find  no  er- 
ror in  tbe  judgment  of  the  clrcnlt  court 
Affirmed. 


RUSSICL  T.  SMITH  GRAIN  CO.  st  mL 
BSARLBa  et  aL  v.  SAME. 
(Sopitne  Court  of  AUssiBBipi^  June  19,  1908.) 

SALJia— TRANSmt  or  DRAFT  WITH  BILL  OP" 
LADING— RIGHTS  OW  BUYBR  AflAINST  TRANS- 
rERBE— NATIONAL  BANK— ATTACHMENT. 

1.  A  bank  baying  a  draft  from  the  vendor 
to  which  a  bill  of  lading  of  com  Is  attached 
Is  placed,  as  to  the  bnyer.  In  the  same  situa- 
tion as  its  assisnor  atood.  and  is  liable  to  the 

buyer  who  had  paid  the  draft  for  breach  of 
coutract  In  the  delivery  and  quality  of  the 
corn. 

2.  Where  a  national  bank  purchased  a  draft 
with  bill  of  lading  of  corn  attached,  wbi<^ 
was  paid,  and  the  money  was  In  the  bank's 
possession,  a  suit  In  equity.  In  attachment, 
the  buyer  of  the  com,  agalust  toe  seller  and 
the  bank  for  breech  of  contract,  and  praying 
a  return  of  the  money  from  the  bank,  is  not 
aa  attachment  within  Ber.  St.  U.  S.  S  C242, 
providing  that  no  attoehment  shall  Issue 
against  any  national  bank  or  its  property  be- 
fore final  judgment  In  any  salt 

Appeal  from  chancery  court,  Warren  coun- 
ty; W.  a  Martin,  Chancellor. 

"To  be  officially  reported.** 

Two  separate  nlta  by  A.  G.  Bnssel  and 
Seorlas  Bxos.  against  the  ftnttb  Grain  Com- 
pany and  othera,  From  decrees  In  favor  of 
defendants*  the  eomplabiaiita  apveHL  Be- 
versed. 

Searles  Bros,  filed  a  bllt  In  the  chancery 
court  of  Warren  county.  In  attachment,  un- 
der section  4S6  of  the  Code  of  1892,  against 
the  Smith  Grain  Company  and  the  Exchange 
National  Bank,  both  of  Little  Bock,  Ark., 
and  the  Merchants'  National  Bank  and  the 
Vieksbnrg  Bank,  of  Tlckaburg,  Miss.,  in 
which  they  allege  that  they  purchased  a  lot 
of  corn  from  the  Smith  Grain  Company  at  a 
fixed  price;  that  only  a  part  of  the  com 
was  shipped;  and  that,  In  order  to  supply 
their  customers,  they  were  compelled  to  go 
Into  the  market  and  buy  other  corn  at  a 
higher  price:  that  the  com  shipped  them 
was  defective  in  quality,  whereby  they  suf- 
fered loss;  that  for  the  corn  shipped  them' 
the  Smith  Grain  Company  drew  on  them  for 
$364  In  favor  of  the  Elxchange  National 
Bank,  and  tiiat  they  paid  said  draft  through 
tbe  Vicksbiirg  Bank.  They  allege,  further, 
that  on  a  different  date  they  brmght  other 
corn,  and  suffered  losses  In  the  same  way 
as  a!)ove  averred,  and  that  the  Smith  Grain 
Company  drew  on  them,  through  the  Ex- 
change National  Bank,  for  $245.22,  which 
was  paid  through  the  Merchants'  National 
Bank  of  Vlcksbtirg;  that  the  proceeds  of  the 
two  drafts  were  In  the  iwssesston  of  said 
banks.  The  prayer  was  for  judgment  against 
tbe  defendants,  and  that  the  money  in  the 
said  banks,  of  bo  much  as  might  be  neces- 
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■sai7  to  covet  amount  due  them,  be  turned 
oTer  to  them,  and  tbat  the  Exchange  Na- 
tional Bank  lie  requiied  to  come  Into  court, 
and  show  cause  why  said  coder  should  not 
be  Oiade.  The  Ylckslnirg  banks  answered, 
-admitting  tbat  ttaey  held  the  money  which 
was  collected  on  ttie  drafts  attached  to  the 
UIls  of  lading  on  the  shipment  ot  com  to 
complainants,  which  were  payable  to  the 
Exchange  National  Bank  of  Little  Bock, 
Ark.,  and  (rffering  to  pay  the  m<Hiey  into 
'Court  to  await  the  determination  of  the  mat- 
tor  by  tbe  court  The  Smith  Grain  Oom- 
-pany  did  not  answer  the  Mil  at  alL  The  Ex- 
change National  Bank  answered,  setting  up 
that  it  was  a  purctaasra  ct  the  com  In  good 
faith,  for  vahie,  without  notice  of  any  con- 
tract between  complainants  and  tlie  Smith 
Grain  Company,  or  any  failure  on  the  part  of 
tiie  Smith  Grain  Company  to  carry  out  Its 
■contracts  with  comi^lnants.  It  set  up  the 
further  defense  that  it  was  a  national  bank 
within  the  meaning  of  section  6242  of  the 
Berlsed  Statutes  of  the  United  States,  and 
that  under  that  section  this  attachment  suit 
could  not  be  maintained  against  1^  and  that 
tbe  court  was  without  Jurisdiction  to  deter^ 
mine  their  rights  In  the  mat^.  Testlmtmy 
was  taken  to  show  complainants'  lowes  un- 
^er  tbe  contracts  with  the  Smitb  Grain  Com- 
pany as  alleged  In  the  MIL  The  court,  on 
final  hearing,  dismissed  tbe  bill  as  to  all 
the  dtfendants.  From  that  decree,  com- 
tdainants  appealed.  The  same  Issues  are  In- 
volved In  the  case  of  A.  G.  Bussel  against 
the  Smith  Grain  Company. 

McLaurln.  Armlstdad  &  Brlen,  for  appel- 
lAQts.   Catdilngs  ft  Catchli^  for  appellees. 

WHITFIELD,  C.  J.  This  case  falls  with- 
in Miller  V.  Bank,  76  Miss.  84,  23  South.  439, 
which  Is*  in  accord  with  and  supported  by 
Landa  v.  Lattln,  19  Tex.  CIt.  App.  246, 
4(1  S.  W.  48:  Bank  White,  66  Mo.  App. 
079,  and  Finch  t.  Gregg.  120  N.  O.  176,  35 
S.  E.  251,  49  L.  B.  A.  679.  We  especially 
refer  to  the  reas(mlng  in  landa  r.  Lattln  as 
thoroughly  sound.  There  are  cases  to  the 
contrary  ot  onr  view,  but  ttic^  clearly  fail 
to  apprehend  the  trae  nature  of  this  sort  of 
transaction.  The  Innk  buying  the  draft  and 
bill  of  lading  is  bound  to  comply  with  all  the 
Xerna  of  the  contract  between  seller  and 
buyer.  It  Is  placed,  as  to  the  buyer,  In  the 
exact  situation  In  whidi  Its  assignor  stood. 
We  quote,  to  adopt  the  following  from  the 
Tqus  court  of  civil  appeals: 

"The  banks  know  that  Bhlpm«its  of  this 
character  are  seldom  made  without  some  un- 
derstanding between  the  original  assignor 
and  the  original  assignee  [tbe  person  to  be 
notified].  •  •  •  The  real  Inquiry  Is  as  to 
what  effect  should  be  given  to  this  transac- 
tion, so  far  as  It  related  to  the  rights  of  ap- 
pellant Landa  under  the  contract  between 
him  and  Lattln  Bros.  The  correct  rule  con- 
cerning the  rights  of  a  purchaser  or  an  as- 


signee by  the  transfer  of  a  UU  of  lading, 
and  tike  qnasl  quaUir  of  n^jottablUtr  <tf  such 
instruments,  is  thus  stated  In  tbe  fourth  vol- 
ume of  the  second  edlticm  of  tihe  American 
and  English  Encyclopedia  of  Law  [page 
am,  where  It  la  said:  'Whll*  m  transfer 
of  bills  of  lading  naiy  pass  the  title  to  the 
goods,  unless  tbe  common  law  has  been  mod- 
ified by  statute,  these  Instraments  are  not 
negotiable,  in  the  8«»e  in  which  tbat  term 
Is  applied  to  bills  and  notes  and  other  ne- 
gotiable Instrumoits  of  a  Uke  cliaract^. 
Although  It  has  sometlmea  been  said  that  a 
bill  of  lading  Is  negotiable^  nothing  more  is 
meant  by  this  than  that  the  transfw  <tf  the 
bill  of  lading  passes  to  the  trai»feree  tiie 
title  of  the  IranitferTO  to  tbe  goods  described 
thorein.  Negotiability  mi^  be  predicated  of 
bills  of  exchange  and  promissory  notes  be- 
cause they  are  representatives  of  mon^, 
which  is  itself  negotiable  to  tbe  extutt  that 
it  cannot  be  reclaimed  fn»n  any  one  wbo 
rec^ves  It  In  good  fkia,,  for  value.  On  tbe 
other  hand,  UUs  of  lading  do  not  stand  as 
represCTtattves  of  money,  but  of  tbe  goods 
therein  described,  and  as  chattels  are  not 
negotiable;  that  quality  cannot  be  given  to 
the  symbol;  no  greater  effect  can  be  given 
to  the  transfer  of  the  symbol  than  to  that  of 
the  thing  whidi  It  represents.  The  transfer 
of  a  bill  of  lading,  then,  by  the  person  in 
possession  of  the  Instmment,  can  give  no 
higher  titie  tban  would  the  transfer  of  the 
property  itself  by  the  same  parson.  Hence 
It  may  be  stated  as  a  general  rule  tbat, 
where  bills  of  lading  are  made  negotiable  by 
statute,  the  holder  of  a  bill  of  lading,  in  Uie 
absence  of  either  title  to  the  goods  or  author- 
ity to  transfer  tbem  In  himself,  cannot,  by 
a  transfer  of  the  instrum^t  pass  tbe  right 
of  proper^  In  the  goods,  even  to  a  bona  fide 
purchaser  for  value;  he  can  convey  no  great- 
er rights  than  be  himself  has,'  The  supreme 
court,  In  support  of  tiie  tact,  In  the  case  vt 
Shaw  V.  Bank.  101  U.  S.  657-664.  25  L.  Ed. 
802,  804,  says;  'The  function  of  that  instru- 
ment [blU  of  lading]  Is  entirely  differ «it 
from  that  of  a  bill  or  noto.  It  is  not  a  rep- 
rraentatlve  of  mimey.  used  for  transmlssiou 
of  money  or  for  the  payment  of  debts  or  for 
purchases.  It  does  not  pass  from  band  to 
hand  as  bank  notes  or  cdn.  It  Is  a  contract 
for  the  performance  of  a  certain  doty.  Trae, 
It  Is  a  symbol  of  ownership  of  the  goods  cov- 
ered by  It.  representative  of  those  goods. 
*  *  *  Bills  of  lading  are  regarded  as  so 
much  cotton,  grain.  Iron,  or  other  articles  of 
merchandise.  The  merchandise  Is  very  oft- 
en sold  or  pledged  by  the  transfer  of  titte 
Mils  which  covet  it.  They  are,  in  cmn- 
merce,  a  very  different  thing  from  blUe  of 
exchange  and  promlsswy  notes,  answ^ng  a 
different  purpose,  and  performing  different 
functions.  It  cannot  be,  therefore,  that  the 
statute  which  made  them  negotiable  by  In- 
dorsement and  delivery,  or  negotiable  In  the 
same  manner  as  bills  of  achange  and  prom- 
issory notes  are  negotiable^  intended  to 
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change  totally  their  character,  putting  than 
In  all  rcBpects  on  the  footing  of  InBtrumeDts 
'nrhlch  are  the  repreBentatlves  of  money,  and 
charge  the  negotiation  of  them  with  all  the 
conseqnences  which  usually  attend  or  fol- 
low the  negotiation  of  bills  and  notes.  Some 
of  these  consequences  would  be  very  strange, 
if  not  impossible;  such  as  the  liability  of 
Indorse,  the  dnty  of  demand  ad  dlon,  no- 
tice of  nondelivery  by  the  carrier,  etc.,  or 
the  loss  of  the  owner's  property  by  the  fraud- 
ulent assignment  of  a  thief.'  *  *  *  But 
a  ditrerent  jvlnclple,  we  think,  governs  this 
case.  Here,  the  First  National  Bank  of 
HatcbisiHi  purchased  bom  the  cNHuIgnor,  be- 
fore deUvety  to  the  wpdiant,  the  wheat 
lu  question,  and  knew  at  the  time  that  the 
vheat  was  not  paid  for  by  the  appellant, 
and  undertook  to  deliver  the  same  to  him, 
and  in  effect  cany  out  the  contract  which 
bad  been  entered  into  between  the  appelant 
and  Lattin  Bros.  The  Hutchison  bank,  as 
the  purchaser  from  Lattln  Bros.,  the  orig- 
inal consignors,  acquired  against  Landa  no 
greater  right  In  the  property  or  shipment 
than  that  possessed  by  the  vendors  of  the 
bank,  and.  between  the  latter  and  the  con- 
sisnora,  it  is  charged  with  the  same  de- 
fense that  could  be  urged  where  the  contract 
was  sought  to  be  enforced  between  these 
parties. 

"Now  the  bank,  wb^  by  a  transfer  of 
the  bills  of  lading  to  It  by  Lattin  Bros.,  It 
acqnired  the  -right  to  the  property  they  rep- 
resented, could  enforce  against  the  purchaser 
thereof  no  greater  right  than  that  possessed 
by  its  Tendon.  It  aequlred  title  to  the  prop- 
erty In  its  thai  Q(nidltlon,  and,  if  it  was 
wheat  of  a  damaged  or  defectire  quality, 
the  fact  that  It  supposed  that  It  was  worth 
the  amount  of  money  paid  tfaoefor  to  Lattin 
Bros,  did  not  convert  It  into  wheat  of  a 
supcrlOT  quality,  nor  authorise  them  to  de- 
uiand  from  Landa,  upon  a  tender  of  the 
wheat,  payment  of  the  full  sum  It  was  out 
Ity  die  transaction.  Whwi  the  bank  pur- 
(ijased  the  wheat.  It  was  substltoted  to  the 
same  rights,  and  no  more,  possessed  by  the 
rendm  to  enforce  against  Landa  the  ccm- 
tract  entered  into  between  hhn  and  Lattin 
Bros.:  and,  if  It  had  sought  to  enforce  the 
contract  by  action,  it  could  only  do  so  charged 
with  its  burdens,  and  landa  could  have  in 
defense  asserted  any  breach  thereof  that  he 
could  have  urged  against  Lattin  Bros.  The 
bank  in  this  case  reaped  the  benefit  of  the 
contract  In  this:  that,  upon  presentation  to 
Landa  of  the  bills  of  lading,  It  received  the 
full  amount  due  under  the  contract  for  a 
sUpmeot  of  sound  wheat.  Landa,  before 
•  payment,  did  not  have  an  opportunity  to  In- 
spect the  wheat,  and  only  discovered  Its  dam- 
aged condition  thereafter.  The  bank,  In  this 
way  electing  to  reap  the  benefit  of  tbe  con- 
tract existing  between  Lattin  Bros,  and  ap- 
pellant, became  bound  by  It;  and  as  it  was 
tbe  owner  of  the  vriieat,  and  undertook  to 
carry  out  tbe  cmtract,  it  assumed  the  same 
»2S0.— 19 


position  In  relation  to  the  transaction  as  Ito 

vendors.  It  enjoyed  no  greater  rights,  and 
occupied  its  position  charged  with  the  de- 
mands that  could  have  been  urged  against 
its  vendors  for  a  Inreacb  of  the  contract  The 
facts,  beyond  dispute,  show  clearly  that  there 
was  a  breach  oC  the  contract  Lattin  Bros, 
and  the  Hutchison  bank,  which  succeeded 
to  their  rights  under  the  contract,  delivered 
to  the  appellant  wheat  In  a  damaged  condi- 
tion when  the  contract  called  tcx  sound 
wheat,  and  the  bank  received  thoefor  pay- 
nunt  for  sound  wheat  This  presents  a  clear 
case  of  a  breach  of  warranty  as  to  the  quality 
of  the  article  purchased;  and  because  the 
bank,  in  purchasing  from  Lattin  Bros^  may 
not  have  known  of  the  inferior  quality  of  the 
article  purchased,  would  not  in  its  undntak- 
Ing  to  perform  the  contract  with  Landa,  Jus- 
tify it  in  Imposfaig  upon  lAuda  wheat  of  a 
quality  different  from  that  called  for  in  the 
contract'  Tha  court  in  the  case  of  National 
Bank  of  Commerce  v.  Merchanti^  Nat  Bank, 
01  U.  B.  98,  23  L.  Ed.  206,  says:  ^That  the 
holder  of  a  bill  of  lading,  who  has  become 
such  by  Indorsement  and  by  discounting  the 
draft  drawn  against  the  consigned  propoty, 
succeeds  to  the  itituatlon  of  tbe  shipper.  Is 
not  to  be  doubted.  He  has  the  same  right 
to  demand  acceptance  of  the  accompanyhig 
bill  and  no  more.  If  the  shipper  cannot  re- 
quire acc^tance  of  the  draft  without  sur- 
rendering the  bill  of  lading,  neither  can  the 
holder.  Bills  ot  ladlns,  though,  transferable 
by  indonement  are  mly  qnari  negotiable.  1 
Pars.  Shii^tQg,  1^;  Blanchard  v.  Page,  8 
Gray,  207.  The  indorser  does  not  acquire  a 
right  to  diange  the  agreement  between  the 
Bhippv,  which  was  not  in  the  power  of  the 
drawer  and  consignor.'  Bank  v.  White,  66 
Ho.  App.  was  a  case  where  a  manofac- 
turer  of  lumber  and  shingles  sold  and  shipped 
to  a  dealer  a  oar  load  of  shingles,  and  st  the 
same  time  drew  a  draft  on  the  purchaser, 
with  a  bill  of  lading  attached,  and  assigned 
the  same  to  plaintiff,  the  banking  company. 
When  the  shingles  arrived,  they  were  found 
to  be  of  inferior  quality,  and  tbe  purchaser, 
the  defendant  refused  to  pay  the  dnitt 
Thereupon,  the  bank  sued  htm  for  tbe  entire 
amount  of  the  draft.  The  purchaser  Inter- 
posed his  defense;  and,  from  the  Inief  of  ap- 
pellant in  the  retort  of  the  case.  It  appeare 
that  the  bank  contended  that  it  acquired  the 
bill  of  lading,  and  became  the  purchaser  of 
the  shingles.  In  the  due  course  oC  trade,  f(.r  a 
valuable  conBideratl(m,  unaffected  by  the  con- 
tract under  which  they  were  purchased  by 
the  defendant  Tbe  court  in  supporting  the 
contention  of  the  defendant  says:  *We  can 
discover  no  prejndlchil  error  in  the  trial  of 
this  case;  since,  too,  substantial  Justice  bos 
been  done^  the  Judgment  will  not  be  disturb- 
ed. HalntllTs  counsel  are  right  In  tbe  con- 
tention that  when  the  bank  took  an  assign- 
ment of  tbe  draft  and  bill  of  lading  from  the 
lumber  company,— whether  as  an  absolnti 
purchase  or  as  collateral  securlty,-^t  became 
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rested  with  the  title  of  the  property.  From 
that  time  on,  plaintiff  occupied  the  same  rela- 
tion toward  the  shingles  then  In  transit  that 
the  lamber  company  did  before  the  btU  of  lad- 
ing was  transferred.  Hie  assignment  of  the 
bin  of  lading  operated  as  a  symbolical  deliv- 
ery of  the  proiwrty  covered  by  It  Howerer, 
the  rights  of  White,  the  consignee,  were  not 
Impaired  or  dlstnrbed  by  the  change  of  own- 
ership In  the  property.  He  was  left  with  the 
same  defense  as  against  the  plaintiff  bank 
that  he  would  hare  against  the  lumber  cffln- 
pany.' 

"Now,  from  these  views,  the  conclusion  Is 
reached  that  the  First  Nattonal  Bank  of 
Hutchison,  In  becoming  the  owner  of  the 
wheat  and  undertaking  to  deliver  It  to  Landa, 
became  responsible  for  the  performance  of 
the  contract  which  had  been  entered  into  be- 
tween the  latter  and  Lattln  Bros.  They  could 
not  by  delivery  of  the  wheat,  and  electing  to 
teap  the  benefits  of  that  contract,  *and  de- 
manding the  payment  of  the  sum  called  for, 
and  receiving  the  same,  take  the  position  that 
they  were  not  parties  to  the  contract  between 
appellant  and  Lattln  Bros.,  and  that  In  ac- 
quiring title  to  the  wheat  they  became  pur- 
chasers thereof  unaffected  by  the  burdens 
of  the  contract.  The  facts  and  circumstan- 
ces Show  that  the  bank  undertook  its  per- 
formance, and,  such  behig  the  case,  they  had 
no  greater  rights  against  Landa  than  were 
possessed  by  Lattln  Bros.  The  injury  to  the 
appellant  is  In  part  traceable  to  the  conduct 
of  the  bank  In  delivering  to  the  appellant,  and 
exacting  payment  therefor,  wheat  of  a  dam- 
aged and  defective  quality;  and,  upon  a  dis- 
covery of  the  defective  quality  of  the  wheat 
by  Landa,  a  cause  of  action  arose  In  bis 
behalf  against  the  bank,  to  recover  from  It 
the  damages  be  had  sustained  by  reason  of 
the  wrong  Imposed  upon  him  In  delivering 
to  him,  and  exacting  from  him  payment  for, 
damaged  wheat.  •  •  •  The  inconvenience 
to  which  banks  may  be  put,  iu  the  manner 
In  which  commercial  transactions  with  its 
customers  may  be  affected,  by  the  rule  an- 
nounced In  this  opinion,  Is  a  question  with 
which  we  are  very  little  concerned,  as  we  ap- 
prehend that  the  principles  of  law  that  would 
apply  to  individuals  In  dealing  In  transac- 
tions of  this  character  would  also  apply  to 
banks  In  dealing  with  their  cnstomm.  The 
appellees,  on  this  branch  of  the  case,  In  their 
brief  say:  *If  the  banker  had  to  examine 
the  contract  between  the  original  shippers 
and  purchaser  of  the  goods,  to  see  and  know 
Its  terms,  and  then  examine  the  cargo,  to  see 
if  it  complied  with  tbe  terms  of  the  origlnsl 
contracting  parties,*  upon  penalty  of  being 
held  liable  for  some  real  or  imagined  defect 
therein,  we  fancy  that  there  would  be  very 
little  business  of  this  kind  carried  on  by  the 
banks.*  The  diligence  required  of  banks  In 
their  efforts  to  protect  themselves  for  the 
money  advanced  to  their  customers  should 
flstrad  to  an  Inquiry  as  to  the  value  of  the 
articles  upon  which  they  make  their  advan- 


ces. It  was  a  matter  of  slight  Inconvenience 
to  this  bank  to  have  made  investigations  as 
to  the  quality  of  the  wheat  which  it  purchas- 
ed from  Lattln  Bros.,  and  as  to  the  terms  of 
the  contract  between  Lattln  Bros,  and  appel- 
lant It  could  not  by  relaxing  dlllgaice  In 
this  respect  in  the  purchase  of  wheat  in  a 
damaged  condition,  by  paying  thoefor  a  price 
for  sound  wheat  Impose  Its  want  of  caution 
by  exacting  from  him  payment  for  sound 
wheat  Landa  was  only  resp(mslble  fOr  the 
character  of  the  wheat  which  was  actuallf 
delivered  to  him;  and  this  was  of  an  In- 
ferior  quality  and  in  a  damaged  condition. 
The  bank,  which  because  of  It  was  Imposed 
upon  by  Lattln  Bros.,  would  not  have  the 
right  to  likewise  Impose  upon  Landa.  The 
duty  of  the  bank  to  exercise  diligence  to  pro- 
tect and  guard  Its  interests  In  a  transactioD 
of  this  character  Is  as  great  as  would  be  the- 
case  in  a  bank  advancing  or  loaning  money 
upon  a  security  offered  by  a  borrower.  Ex- 
cept In  cases  of  the  purchase  of  negotiable  pa- 
per, or  advancing  money  upon  paper  of  that 
charaetor,  a  bank,  or  any  one  else  advancing 
money  upon  s  contract  which  its  customer  may 
have  with  another  party,  vrould  be  put  upon 
inquiry  to  ascertain  the  terms  of  that  con- 
tract and  the  extent  of  the  right  of  Its  cus- 
tomer thereunder;  and  the  bank,  la  dealing 
with  one  claiming  under  such  a  contract  and 
as  to  the  articles  It  represents,  could  not  be- 
cause it  was  ignorant  of  Its  true  terms  and 
the  rights  of  the  other  party,  eidarge  the  re- 
sponslhlll^  of  that  party,  and  Impose  upon 
him  a  liability  different  from  that  called  for 
in  the  contract." 

We  think  the  courts  which  have  taken  tlie 
other  view  have  dealt  with  half  the  transac- 
tion,—not  the  whole  of  it  They  have  loot- 
ed to  the  draft,  not  to  the  bill  of  lading. 
They  have  failed  to  give  to  evay  factor  in 
the  transaction  Its  full  significance,  and  to 
look  through  form  to  substance.  Thfg  is  no 
attachment  against  a  national  bank.  In  any 
proper  1^1  view.  The  case  Is  in  chancery. 
All  the  parties  are  before  the  court  for  the 
adjustment  of  all  the  equities.  Hie  national 
bank  1b  a  mere  claimant  of  the  fund;  inter- 
vening as  such  claimant,  and  preferring  Its 
claim.  Being  in  equity,  the  equities  can  all 
be  adjusted,  and  the  rights  of  alt  parties  pro- 
tected. It  Is  o  misconception  to  say  that  the 
national  bank  Is  in  this  jiroceedlng  attached, 
within  the  meaning  of  tlie  Uidted  States  stat- 
ute relied  oa. 

Reversed  and  remanded. 


LUM  T.  FAUMTLBBOT. 
(Snprtone  Court  of  MisaissippL  June  1902.) 

CONSTITimONAL  I<AW— CRBDIT  TO  FOEfilGN 
JUDGMENT— LEQAUTT  OF  CLklU 
— PLBADINQ. 

1.  Const.  V.  S.  art.  4,  |  1.  dedares  that  full 
faith  and  credit  sbell  be  givsB  la  each  state 
to  the  judicial  proceedings  of  any  other  ^te. 
Held,  that  where  a  citiz«n  of  the  state  Ig  soetf 
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uid  snred  with  tmetm  In  another  state,  <» 
o^mg  found  temponuUy  within  the  JortodicUoB 
of  the  cowt.  In  a  atut  in  the  state,  ou  the 
jndcment.  antheoticated  according  to  the  act 
oC  coQgreBt,  the  conrt  is  not  precluded  Crom 
ascertaining  whether  the  claim  on  which  the 
jndgmeut  was  rnidered  was  asch  a  one  as  the 
courts  of  the  state,  cm  Kronuda  ot  poUie  pol- 
icy, are  prohibited  from  enforcing. 

2.  Where  a  claim  la  baaed  ou  a  gambling 
contract  in  "fatnreH,"  tmt  Ml  an  award  of 
arbitration  the  legalitr  of  the  tranaaetton  Is 
not  snbmitted,  the  aw«rd  Is  not  eouclnsiTo  on 
soch  Qoeatfon. 

3.  In  an  acthin  on  a  foreign  jndgntent,  de- 
fendant pleaded  that  be  bad  pleaded  in  the 
action  in  which  the  jodnneut  was  obtained; 
that  the  award  on  wblca  the  judgment  was 
baaed  was  founded  oa  a  (ambling  contract 
Toid  nnder  the  laws  of  the  state;  that  the 
court  bdd  the  award  conclnslre;  and  he  far- 
ther alleged  that  the  legality  of  tbe  claim  was 
not  detennlDed  on  the  award.  A  demurrer  on 
the  ground  that  the  court  oottld  not  inquire 
into  the  lesaUty  of  the  cause  of  action  was 
overruled.  Held,  that  a  replication  aTerring 
that  defendant  had  pleaded  that  the  award 
was  based  on  an  illegal  coutract,  and  that, 
under  the  federal  constitution,  the  considera- 
tion could  not  be  inquired  into  In  tile  suit  on 
the  Jodgmeat,  was  simply  again  calling  In  ae- 
tion  the  otnTectneas  ot  tbe  ruling  on  deuorrer. 

Appeal  from  dienlt  court,  Wairen  co>anty; 
8.  M.  Sbelton,  Spedal  Jndge. 

"To  be  frfBclally  reported." 

Action  by  Thomas  J.  Fatiiitleroy  against 
James  3.  Lum.  From  a  Judgm«it  for  plain- 
tiff, defendant  appeals.  Reversed. 

C  J.  Searlea  secured  a  judgment  against 
appellant,  Lum,  In  the  circuit  court  of  St. 
Louis,  Mo.,  and  assigned  It  for  value  to 
appellee,  Fauntleroy.  Faontleroy  brought 
this  snlt  in  the  circuit  court  of  Warren  coun- 
ty. Miss.,  against  Lum,  on  this  judgment, 
which  was  duly  authenticated  according  to 
the  provisions  of  the  act  of  congress.  Tbe 
defendant  filed  a  plea  to  this  declaration,  al- 
leging that  tbe  <X  J.  Searles  Company,  a  cor- 
poration. In  1803  was  doing  a  brokerage  busi- 
ness In  Tleksburg,  Miss.,  engaged  In  nego- 
tiating what  Is  known  as  future  contracts; 
that  it  negotiated  for  defendant  certain  fu- 
ture contracts,  upon  which  appellant  failed 
to  pay  the  margins  required;  that  0.  J. 
Searles.  the  plaintiff  In  the  Missouri  court,  bad 
been  engaged  in  tbe  same  busbiess  in  Vlcks- 
burg,  and  had  retired,  and  was  succeeded  In 
it  by  the  C.  J.  Searles  Company,  he  retaining 
an  Interest  In  the  business;  that  when 
Searles  retired  from  the  business  he  agreed, 
at  tbe  Instance  of  defendant,  to  secure  him 
a  line  of  credit  with  the  O.  J.  Searles  Com- 
pany; that,  when  appellant  failed  to  main- 
tain tbe  margins  required,  the  C.  J.  Searles 
Company  closed  out  his  contracts,  leaving 
libn  behind  In  a  considerable  sum;  that  C. 
X  Searles  claimed  that  he  bad  paid  this  sum 
to  the  GL  J.  Searles  Coniy^any,  and  be  declin- 
ed to  pay  Searles;  that  thereupon  the  con- 
troversy was  by  mutual  agreement  submit- 
ted to  arbitration,  and  there  was  an  award 
In  writing  in  favor  of  O.  J.  Searles;  that 
Searles  afterwards  became  a  resident  of  SL 
Louis,  HOb,  and,  finding  defendant  tempo- 


rarily In  SL  Louis,  brought  suit  against 
blm;  that  defendant  pleaded  In  said  court, 
and  offered  to  prove,  that  tbe  award  upon 
which  the  suit  was  baaed  was  founded  upon 
a  gambling  contract,  which  was  In  violation 
of  tbe  laws  of  thhi  state;  that  the  Missouri 
court  refused  to  allow  blm  to  make  such 
proof,  ruling  that  the  award  of  the  arbitra- 
tors was  conclusive,  and  under  the  instruc- 
tions of  that  court  to  the  Jury,  to  the  effect 
that  if  they  believed  that  such  an  award 
bad  been  rendered  they  should  find  for  the 
plaintiff  the  amount  fixed  by  the  award,  the 
jury  rendered  a  verdict  against  defendant  for 
tbe  amount  of  said  award.  A  demurrer  to 
this  plea  was  ovemlei,  and  plaintiff  filed  a 
r^iUcatlon,  in  which  he  averred  that  the  judg- 
ment was  roidered  by  the  Missouri  court 
apon  aa  award,  and  that  defendant  In  that 
court  bad  pleaded  that  the  award  was  based 
upon  fntnre  contracts,  and  Oiat,  under  the 
provisions  of  the  United  States  constitution, 
the  consideration  of  tbe  award  could  not  ba 
Inquired  Into,  and  that  the  judgment  waa 
conclusive.  Defendant  demurred  to  tiila  rep- 
lication, but  It  was  overruled.  He  declined 
to  plead  further,  and  judgment  final  was  ten- 
dered against  him  for  the  amount  sued  tar^ 
From  that  judgment  he  appeals. 

Catchlnga  &  Catchlngs,  for  apptfant  Uc- 
Idrarin,  Armlstead  ft  Brlen,  for  appeUes. 

TBRRAL,  J.  TTnttl  the  sopreme  court  of 
the  United  States  shall  expressly  to  declare, 
we  will  not  bold  that  a  contract  condemned 
by  our  dvll  and  criminal  laws  as  immoral, 
and  which  the  conrtfl  of  this  state  are  pro- 
hibited from  enforcing,  la  sanctified,  and  pur- 
ged of  Its  illegality,  by  a  judgment  rendered 
In  another  state  against  a  citizen  of  this 
state,  sued  and  served  with  process  on  being 
found  t«nporarlly  in  the  jurisdiction  of  the 
court,  so  that  In  a  salt  here  oa  siudi  judgment 
the  megal  character  ot  tbs  cause  of  action 
may  not  be  Inquired  Into.  Thore  are  deci- 
sions of  the  8upr«ne  court  which  seem  to 
hold  that  It  is  not  allowable  to  go  behind 
the  judgment  for  the  pmrpose  of  examining 
Into  tbe  validity  of  tbe  claim,  but  we  are 
unwilling  to  believe  that  it  will  ever  be  held 
that  a  court  Is  precluded,  by  the  eonttitatlon 
of  tbe  United  States,  from  ascertaining 
whether  tbe  claim  on  which  a  Judgment  is 
rendered  in  anothw  state  Is  such  a  one  as 
the  courts  of  the  state  In  which  suit  on  the 
Judgment  Is  broufht  arei  m  grounds  of  pub- 
lic policy,  expressly  prohibited  from  enfor- 
cing. 

If  this  be  law,  all  that  Is  necessary  to  free 
the  most  corrupt  transaction  from  all  objec- 
tion Is  to  obtain  ewvlce  on  a  party,  and  get 
judgment  In  anotiber  state^  and  then  come 
Into  a  court  of  this  state,  and  obtain  judg- 
ment by  virtue  of  article  4.  |  1.  Oonst  U.  &. 
and  the  act  of  congress  In  pursuance  of  It 
It  Is  true,  tbe  suit  In  Missouri  was  on  an 
award  of  arbitrates;  but  tbe  matter  sub- 
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mltted,  u  aremd  1^  tlie  plea,  wa>  ft  dalm 
based  on  a  gambling  contract  In  "fatures," 
and  the  UlegaUtr  of  ttie  transactton  was  not 
lnT<dTed  In  tbe  rabmlaaion,  and  tiierefore  was 
not,  it  it  could  be,  concluded  by  tbe  award. 
The  eecoDd  replication  to  tbe  plea  of  d^end- 
ant  does  not  controrert  the  allegation  of  tbe 
plea  as  to  Its  averment  that  the  lllesallty  of 
the  transaction  was  not  Involred  In  the  arbi- 
tration; and  we  Interpret  this  replication  as 
merely  Intended  to  InToke  the  constitution  of 
the  United  States  as  precluding  Inquh?  into 
the  nature  of  the  cause  of  action  on  which 
the  judgment  was  rendered. 

This  question  bad  been  raised  by  the  de- 
murrer to  the  plea,  which  the  court  oTarnled, 
and  the  second  replication  was  no  more  than 
calling  in  question  at  ft  later  stage  of  the  case 
the  cwrectness  ot  the  fbrmer  ruling.  We  ap- 
proTO  flie  former  nding,  believing  that  tbe 
plea  presents  a  bar  to  the  actlmi. 

Rerosed  and  remanded. 


OOHN  T.  FBARL  RIVER  LUMBER  Oa 
et  al. 

<8Qpreme  Court  of  MisslBsippL    Snut  0.  1902.) 

PUBLIC  LANDS— aRANT&-CANCElLLATION—RB- 
PUNDINO  FlIRCMASE  llONBT-PARTIES-IiAHD 
COMMISSIONER  —  TBZAXt  —  DISMISSAL  —  BUR- 
DEN OF  PROOF. 

1.  Plaintiff  alleged  that  he  was  owner  of 
certain  described  lands,  part  of  them  bj  Tirtne 
of  grants  from  the  state,  evidenced  by  cer- 
tiiicates  of  parchaee,  given  by  the  treasurer  ot 
tbe  board  of  coinmitidiouers  of  svamD  and  over- 
flowed land  to  plaintiff's  grantor;  that  certain 
of  the  defendants  claimed  title  by  virtne  of 
grants  from  the  state,  whereas  the  state  had  no 
title;  that  plaintiff  thereafter  made  applica- 
tion to,  and  purchased  from,  the  state,  certain 
portions  of  the  land,  under  the  mistatten  im- 
pres8)on  that  his  grantor  had  never  bought 
them,  when  in  truth  he  had  boi^ht  and  paid 
for  them.  Tbe  bill  asked  that  the  court  de- 
clare the  grants  to  defendants  void,  and  that 
the  land  commissioner  be  directed  to  cancel 
them,  and  issue  patents  on  the  certificates  is- 
sued to  plaintiff's  grantor,  or  to  refund  the  pur- 
chase money  paid  therefor,  with  interest  Held, 
that  the  land  commls^oner  was  not  a  proper 
party. 

2.  Where  plaintiff  filed  a  bill,  claiming  title 
to  land  by  prescription,  and  showed  a  resi- 
dence sufficient  in  tune,  but  one  8tu*veyor  testi- 
fied Uiat  the  bouse  was  on  the  land  in  contro- 
versy, while  auothor  testified  to  the  contrary, 
it  WSB  not  error  to  dismiss  without  ordering  an- 
other survey;  as  it  was  incumbent  on  plamtiff 
to  satisfy  the  court  as  to  the  occupancy. 

3.  Where  plaintiff  filed  a  bill  claiming  cer- 
tain lands  by  virtue  of  grants  from  the  state, 
ev  idenced  by  certificates  of  the  "treasurer  of 
board  of  commissioners  of  the  'eastern'  dis- 
trict of  Pearl  River,"  and  defendants  specific- 
ally denied  such  grants,  and  that  such  com- 
misnionerB  or  treasurer  were  appointed,  or  the 
author!^  to  organize,  and  it  ajnteared  that 
there  was  no  authority  in  law  for  the  organiza- 
tion of  an  "Eaatern"  district,  or  that  one  was 
in  fact  or^nized,  though  there  was  a  "South- 
ern" district,  and  it  was  not  pretended  that 
any  patent  was  ever  issued  on  the  certificate  by 
the  secretary  of  the  state,  such  certificate  was 
insufficient  to  establish  titie;  as  it  was  lucum* 
bent  ou  plaintiff  to  show  a  substantial  com- 
pliance with  the  Statutes  concerning  such 
grants. 


4.  I^alntiff  filed  a  bin,  aHeglng  that  he  vat 
owner  of  certain  lands  by  virtue  of  certificates 
of  purchase  issued,  by  the  treasurer  of  tii*' 
board  of  commissioners  of  the  swamp  ani 
overflowed  lands,  to  plaiutifTs  grantor,  but  thai 
Bubaeqnently,  under  the  mistaken  belief  th;it 
his  grantor  bad  never  bought  a  certain  portion 
of  such  lands,  plahitiff  made  epplicattou  to. 
and  purchased  bom,  the  state,  such  portion. 
Held,  that  none  of  the  statutes  relating  to  the 
refunding  of  money  paid  the  state  on  such 
lands  gave  plaintiff  any  right  to  a  rrfncd, 

5.  Though  title  based  on  certificates  of  pur- 
chase of  swamp  and  overflowed  lands  fails 
there  is  no  law  authorizing  a  refunding  of 
the  purchase  moner,  but  Laws  1902,  c  2^.  ex- 
pressly prohibits  the  use  of  any  of  the  aiHiro- 
priatlon  th«^n  made  to  refund  money  "paid  oii 
account  of  any  land  obtained,  or  daim  for 
money  paid,  under  any  patent  or  certificate 
heretofore  issued  by  any  secretary  of  state." 

Appeal  from  chancery  court,  Lawrence 
county;  H.  O.  Conn,  Chancellor. 

Bill  by  Alb«>t  Cohn  against  the  Pearl  River 
liumber  Company  and  others.  From  a  decree 
dismissing  the  bill,  idalntlfl  appeals.  Affirm- 
ed. 

Appellant,  Cohn,  filed  the  bill  In  this  case 
In  the  chancery  court  at  lawrence  county 
against  the  Pearl  River  Lumber  CSompany 
and  J.  M.  Simonton,  land  commlsaioiier  of 
the  state  of  MlBBlsslppl,  In  which  he  alleged 
that  he  was  the  owner  In  fee  of  the  following 
land  In  said  county,  to  wit:  N.  H  of  S.  E. 
and  B.  W.  %  of  N.  B.  K  of  section  20,  town- 
ship  8,  range  10  E.,  and  the  E.  %  of  N. 
^  section  25,  township  8^  range  10  B.,  and 
the  N.  B.  ^  of  S.  m  ^  secUon  23,  township 
8^  range  10  B.,  and  doalgned  his  title  as  fol- 
lows: The  state  of  Mississippi  to  W.  A.  Fox. 
September  4,  1868,  S.  W.  %  of  N.  E.  %  and 
N.  W.  14  of  S.  E.  section  26,  and  N.  E.  ^ 
of  S.  E.  section  28,  township  8,  range  10 
EL;  state  of  Mississippi  to  W.  A.  Fox,  July 
10,  1855,  E.  %  of  W.  section  25.  Tlie 
N.  B.  %  of  S.  B.  %,  section  26,  was  clalmiil 
by  adverse  possession.  W.  A.  Fox,  by  D.  M. 
Lee,  commissioner  In  the  case  ot  Albert  Cohn 
V.  W.  A.  Fox  In  chancoT  court  of  Lawrence 
county,  to  A.  Cohn,  deed  to  all  aboTfr4esciib- 
ed  land.  That  the  written  evidence  of  tlie 
transfers  from  the  state  consists  of  receipts 
or  certificates  of  purchase  given  by  the  trenti- 
nrer  of  Qie  board  of  commlssioneni  of  swamp 
and  overflowed  landa.  That  said  Fox  paid 
for  said  lands,  and  went  Into  Immediate  pos- 
sesBlon  of  same,  and  so  remained  In  tbe  ac- 
tual advorse  p'^ssession  and  occupation  of  It 
until  ousted  from  the  possession  by  complain- 
ant unda*  the  aforesaid  sale.  That  the  Pearl 
River  Lumber  Company,  Is  claiming  title 
to  tbe  N.  %  of  S.  B.  ^4  and  S.  W.  %  of  N.  E. 

of  section  26,  tovnishlp  8,  range  10  E.. 
under  and  by  virtue  of  a  deed  to  It  by  O.  W. 
Carlisle  and  B.  A.  Brans.  That  Carlisle  and 
Evans  assert  title  by  virtue  of  a  conveyance 
from  A.  H.  Longlno  and  7.  U.  Buckley,  made 
July  8,  1881,  and  they  claim  title  by  virtue 
of  a  deed  from  the  state  of  Ulsslssin)!  ex- 
ecuted April  25,  1881.  That  these  deeds  were 
void  because  the  state  had  no  title  to  tbe 
landa  attempisd  to  be  conv^ed  at  the  time 
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of  the  sale  Longlao  and  Buckley.  That  on 
the  28th  day  oC  April,  1801,  comi^iiiaiit 
made  application  to,  and  purchased  from,  the 
state,  for  the  sum  of  $100,  the  B.  %  of  the 
N.  W.  %,  section  25,  township  8,  range  10  E., 
under  the  mistaken  Impression  and  b^ef 
that  Fox  had  never  bought  It  from  the  state, 
when  In  truth  he  had  bought  and  paid  for  It 
In  July,  1865.  That  on  the  28th  day  of  April, 
1891,  A.  H.  Simon  mad»  application  to  pur- 
chase from  the  state  of  Mississippi  the  N.  EI. 
%  of  S.  H.  ^4  of  section  23,  township  8,  range 
10  E..  and  afterwards  complainant  purchas- 
ed It  from  Simon  under  the  mistaken  belief 
that  Simon's  title  was  superior  to  his  own; 
be  not  knowing  that  Fox  had  bought  the 
Innd  from  the  state.  The  bill  asks  the  court 
to  declare  the  patents  Isued  to  Longino  and 
Buckley  on  the  25th  day  of  April,  1891,  be 
canceled,  and  annulled,  and  the  laud  commis- 
sioner be  directed  to  cancel  same,  and  that 
he  take  up  the  receipts  Issued  to  Fox  by  the 
board  of  commissioners  of  swamp  and  over- 
flowed lauds,  and  Issue  patents  thereon  to 
complainant;  that  as  to  the  B.  H  of  the  N. 
W.  14,  section  25,  and  the  N.  E.  %  of  S.  B. 
14  of  section  23,  the  land  commissioner  either 
Issue  patents  on  the  receipts  of  the  treasurer 
of  the  board  of  commissioners  of  swamp  and 
overflowed  lands  to  W.  A,  Fox  in  favor  of 
complainant,  or  refund  to  complainant  $150, 
the  purchase  money  for  same,  with  6  per  cent 
Interest  thereon.  The  Pearl  River  liumber 
Company  denies  that  any  grant  of  such 
lands  was  made  by  the  state  under  the  laws 
of  1852;  It  denies  that  the  counties  Marion, 
Lawrence,  Copiah,  Pike,  and  the  other  coun- 
ties named  In  said  act,  elected  commissioners, 
as  required  by  said  act  to  meet  In  Montlcello 
on  July  5,  18S2;  denies  that  there  were  any 
such  appointments  by  the  boards  of  police  of 
said  counties;  denies  that  there  was  any 
organization  under  It,  In  the  town  of  Monti- 
cello,  on  said  date;  denies  the  election  of 
>IIram  Bonner  as  treasurer;  denies  that  he 
gave  bond;  it  denies  that  complainant  has 
any  title  at  all  to  the  lands  It  bought  and 
that  Fox  ever  purchased  the  same  from  the 
state;  and  denies  that  complainant  has  any 
title  at  all  to  said  land.  It  admitted  that 
the  lands  In  sections  23,  20,  and  26  aforesaid 
were  swamp  lands  donated  to  the  state  of 
Mississippi  by  act  of  congress  of  September 
28.  ISoO.  Complainant  contends  that  the 
state  of  Mississippi  granted  all  of  said  lands 
to  the  swamp  land  commissioners  for  the 
Southern  district  of  Mississippi,  of  Pearl  Riv- 
er, by  the  act  approved  March  12,  1852;  that 
Hiram  Bonner  was  Its  treasurer,  and  sold  the 
land  to  W.  A.  Fox,  who  In  turn  mortgaged 
same  to  complainant,  and  that  complainant 
purchased  at  tbe  foreclosure  sale  under  said 
mor^ge.  In  support  of  this  claim,  he  In- 
troduced In  evidence  a  certificate  of  purchase 
as  Issued  by  Hiram  Bonner  to  W.  A.  Fox, 
signed  "Hiram  Bonner,  treasurer  of ,  the 
swamp  land  commissioners  for  the  Eastern 
district  of  Peart  Blver."  He  then  Introduced 


tbe  trust  deed  to  himself  by  Fox,  and  the 
commissioners'  deed  to  himself  under  the 
foreclosure  proceeding.  Other  testimony  was 
Introduced  tending  to  i^w  that  Fox  had 
been  In  actual  possession  and  occupation  of 
the  land  fW  BO  or  more  years,  and  some  evl- 
Heace  to  proTe  tiiat  Sram  Bonno:  acted  sa 
treasurer  of  the  swamp  land  eommlsslonera 
tor  the  Southern  district  of  Pearl  Blver,  and 
was  treated  by  the  public  as  such,  and  bdd 
blmsdf  ont  to  the  public  aa  such.  From  a 
decree  dismissing  complainants  bill,  he  ap- 
peals. The  opinion  states  such  otiier  facts 
as  are  necessary  for  an  understondlng  of  the 
case. 

P.  Z.  Jones,  for  appellant   B.  N.  Sexton, 

for  appellees. 

CAI.HOON.  J.  Complainant  falls  to  show 
cause  for  relief  against  the  land  commis- 
sioner, who,  In  fact,  was  never  a  proper  pai-- 
ty  to  the  contention. 

As  to  the  40  acres,  to  which  Fox,  under 
whom  complainant  claims,  held  no  paper 
title  whatever,  but  claimed  by  prescription, 
the  county  surveyor  and  some  of  the  wit- 
nesses testified  to  facts  showing  that  for 
more  than  60  years  tbe  homestead  had  been 
occupied  by  the  Foxes,  and  that  it  was  on 
this  land.  The  occupancy  of  the  family  resi- 
dence for  that  period  is  not  disputed;  but 
there  was  abundant  proof.  Including  the  tes- 
timony of  another  surveyor,  that  the  home- 
stead, the  old  family  residence,  was  not  in 
section  26  at  all,  but  in  section  25,  on  land 
not  claimed  by  the  Pearl  River  Lumber  Com- 
pany. Counsel  for  appellant  admits  that 
"the  two  surveyors  are  hopelessly  at  vari- 
ance as  to  whether  the  residence  was  on 
this  forty."  He  insists  that  "the  court 
should  have  ordered  another  survey  to  ascer- 
tain exactly  where  it  was  located."  Under- 
taking to  show  his  superior  title,  it  was  In- 
cumbent upon  the  appellant  to  satisfy  the 
court  that  the  residence  was  on  this  40-acre 
tract,  and,  In  the  absence  of  such  satisfac- 
tory showing,  tbe  court  properly  found 
the  facts  against  complainant's  contention. 
There  was  no  obligation  resting  upon  the 
court  to  order  a  third  survey. 

As  to  the  other  80  acres,  the  certificate  of 
sale,  dated  September  4,  1868,  signed  by  "Hi- 
ram Bonner,  treasurer  of  board  of  commis- 
sioners of  the  Eastern  district  of  Pearl  river," 
Is  not  sufficient  of  itself,  and  It  Is  not  pretended 
tbat  a  patent  was  Issued  upon  this  certiOcate 
by  the  secretary  of  state,  as  was  required 
by  chapter  34  of  the  Laws  of  1852,  providing 
for  the  organization  of  the  Southern  dis- 
trict of  Pearl  river.  It  appears  that  there 
was  no  authority  In  law  for  the  organization 
or  existence  of  an  Eastern  district  It  Is 
not  shown  that  there  was  In  point  of  fact  an 
Eastern  district  organized.  Under  the  spe- 
cific denials  of  the  answer,  and  especially 
In  view  of  the  trust  nature  of  the  holding 
of  these  lands  by  the  state  and  by  tbe  com- 
missioners, It  dercdved  upon  the  complainant 
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to  Bbov  tliat  the  nqntrement  of  the  Btatatee, 
which  formed  Indispensable  Uidcs  In  hU 
chain  of  title,  were,  at  least  substantially, 
compiled  with.  He  did  not  do  that  Hie 
testlmonj  wholly  faUed  to  eatabUah  title  by 
preecrlptlon. 

The  complainant  has  no  le^  demand  to 
have  refunded  to  him  the  mon^  paid  Into 
Che  state  treasvty  In  1881  for  the  lands,  de- 
scribed In  the  bin,  not  claimed  by  the  Pearl 
lUver  Lumber  Company.  He  Is  not  oitltlad 
to  It,  under  chapter  73  of  the  Laws  of  18M, 
because  It  Is  not  shown  tliat  this  land  had 
l>een  permitted,  through  mistake,  to  be  sold 
to  the  state  for  taxes,  and  purchased  after- 
wards from  tiie  state  to  protect  the  tltl& 
He  Is  not  entitled  to  It,  under  diapter  4ff  of 
tbe  Laws  of  1886,  because  It  ts  not  shown, 
by  Judgment  or  decree  of  any  court,  that 
his  title  had  faned.  There  has  been  no  cao* 
collation  of  any  patent  Issued  by  the  state. 
No  cause  Is  shown  the  land  commissions 
for  refunding,  as  provided  by  chapter  76  of 
the  Laws  of  1900,  amended  by  chaptw  74  of 
the  Laws  of  1902.  It  has  not  been  shown 
that  any  patent  was  Issued  by  the  secretary 
of  state  upon  the  certificates  of  purchase  Is- 
sued by  the  commissioners  of  the  Peart  IEIt- 
er  district  to  Chas.  H.  Fox  In  18SS,  and  to 
W.  A.  Fox  in  1868.  Even  If  the  clahn  to  title 
based  upon  these  certificates,  or  patents  Is- 
sued thereon,  has  failed,  there  Is  no  law 
authorizing  the  land  commlsslono:  to  re- 
fnnd  the  purchase  money  because  of  such 
failure;  on  the  other  band,  chapter  29  of 
.he  lAWB  of  1902  eqnressly  prohibits  the  use 
of  any  of  ttie  appropriation  therein  made  to 
refund  money  ''iiald  on  account  of  any  land 
obtained,  ot  claim  fcv  money  paid,  under 
any  patent  or  c»11flcato  heretofore  issued 
by  any  secretary  of  state  ot  MIsslsslpid.** 

Affirmed. 


MOORB  T.  SOaCBRVnJiB  eC  aL 
(Supreme  Goort  of  MlisIssippL   Jane  9,  1002.) 
PARHTION  —  VOID   dbcbbb  —  insdfpicibnt 

SmVICK— BBTTINO  ASIDB  BALK— BF- 
FBCT— PAKTIBS  TO  BILL. 

1.  Code.  S  311S,  piovUes  that,  If  any  tenant 

tn  common  shall  be  absent  from  or  re^de  out 
of  the  state  at  the  time  partition  la  made,  he 
■ball  be  entitled  to  a  new  partition  at  any  time 
witbiu  one  year  after  the  first  partition,  if  the 
premises  have  not  been  sold  tor  divit^inu,  if  he 
■ball  present  his  petition  to  the  court  which  de- 
creed partition,  and  show  that  the  first  parti- 
tion was  tmfair,  and  that  he  received  no  notice 
of  the  bill  for  partition,  etc.,  and.  if  the  prem- 
ises are  purchased  by  any  of  the  tenautR  in 
common,  the  nonresident  or  absMit  tenant  shall 
be  entitled  to  set  aside  mch  sale  at  any  time 
within  one  year,  if  it  can  be  ehown  to  have 
been  unfairly  made,  and  fraudulent  as  to  him. 
ffc'tf,  that  where  in  partition  aeaiust  heirs  by 
one  claiming  the  interest  of  an  heir  nnder  exe- 
cution on  a  void  judgment,  it  appeared  tliat  oa» 
ot  the  other  heirs  had  no  notice,  in  fact  or  law 
of  IJbe  partition  proceedings,  such  latter  heir 
could  open  the  partition  decree  for  nil. 

2.  Where  a  plaintiff  In  partition  against  heirs 
daiins  under  a  judKment  sale  of  an  heir's  in- 
terest, and  the  neks  file  a  bill  to  set  aside  the 


partition  sale  on  the  irround  that  the  partition 
plaintiff  had  no  title,  the  heir  nnder  whom  the 
partition  i»i«itn<tir  claims  is  a  pioper  party  to 
the  bill. 

On  suggestion  ot  error.  SuggestloB  de- 
nied. 

For  former  opinion,  see  81  South.  786. 

Boothe  4b  Boothe  and  UlUer  ft  MUler,  at- 
torneys for  appellant,  filed  a  lengthy  sugges- 
tion of  error,  making  the  following  points: 

The  affidavit  required  by  section  3421  of 
tbe  Code  Is  not  essential  to  confer  Jurisdic- 
tion. It  is  only  necessary  to  enable  the 
clerk  to  make  legal  publication  In  vacation, 
but,  when  the  order  of  publication  Is  made 
by  the  courl;  the  presumption  is  that  the 
order  was  made  on  suflident  showliift  no 
matter  what  reason  may  be  assigned  in  the 
order.  The  authorities  cited  In  our  brief 
sustein  this  view,  and  we  call  the  court's 
attention  particularly  to  Cason  v.  Cason,  31 
Miss.  57&  We  auote  from  the  oplniim  of 
the  court:  '^bere  was  no  affidavit  or  sworn 
blU  that  the  defendant  was  a  nonraldait. 
w  had  her  post  t^Sce  Chicago,  Illinois. 
In  fact,  she  did  not  live  there  at  all,  but  In 
Nebraska,  and  never  heard  of  the  salt  until 
after  final  decree  of  partition.  The  partition 
was  therefore  void  as  to  her,  and,  being 
void  as  to  her,  was,  under  the  facte  in  the 
case,  void  as  to  the  other  heirs,  defendante." 
It  la  true  there  was  no  afildavlt  or  sworn 
bill  that  the  defendant  was  a  nonresident 
and  had  her  post  ofOce  at  Chicago,  but  the 
fact  is,  such  was  h»  residence  and  post  of- 
fice address,  and  application  was  made^  on 
the  otdet  of  the  court,  setting  forth  the  fact 
and  a  copy  of  the  notice  was  duly  mailed 
to  bar.  This  Is  not  oontn>v«ted,  but  la  ad- 
mitted. In  any  case,  whether  the  publica- 
tion, as  to  Alice  SomervUle,  may  be  held 
good  or  bad,  the  fact  ttiat  ^e  never  heard 
ot  the  case  until  after  the  final  deoree  Is 
irrelevant  We  Insist  that  under  the  rule 
laid  down  in  Gason  v.  Cason,  81  ICiss.  691, 
which  has  never  been  questioned  or  ovnrul- 
ed.  the  publication  made  by  order  of  the 
raxurt  for  Alice  Somerville  was  good,  and  tiie 
decree  against  her  was  valid  and  binding. 
But  if  It  is  deemed  wisest  by  the  court  to 
overrule  that  case,  and  hold  that  the  affida- 
vit is  a  jurisdictional  fact,  vrithont  which 
there  can  be  no  valid  ord«  and  pttbtleatlon 
of  notice  to  a  nonresldoit  in  any  proceedhog 
whatevo',  thm  we  Inalst  that  It  does  not 
follow  that  because  ttie  sale  for  division  vras 
void  as  to  Alice  SomervUle,  It  Is  void  as  to 
the  other  defendants.  The  case  relied  on  by 
counsel  for  appellees  does  not  siQ>port  ttils 
view.  The  ease  at  Cox  v.  Kyle,  7S  Miss.  668, 
23  South.  GiS,  Is  correctly  decided,  but  It 
does  not  affect  the  question  raised  here. 
Winston  v.  McLendon,  43  Miss.  258;  was  an 
insolvent  proceeding  in  probate  court  for 
sale  of  land  to  pay  debts,  and  service  accord- 
ing to  law  was  necessary  to  give  Jurisdlc- 
tioh.  That  does  not  militeto  against  the  rule 
Insisted  on  here.   Burks  r.  Burks,  66  Mist 
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4M,  6  South.  244,  onl7  praacrll>M  what  the 
affidavit  Bhould  contain.  Hamilton  v.  Loclc- 
bart,  41  Hlas.  4G0,  deddea  that  aa  admln- 
istratot'a  sale  of  land  by  order  of  probate 
court  la  TOtd  If  the  parties  In  Interest  have 
no  notice,  and  Marttn  t.  Williams,  42  Mlaa. 
210,  97  Am.  Dec  456,  only  aJfinns  the  rule 
in  the  probate  court  Wels  t.  Aaron,  76 
Miss.  138.  21  South.  763,  65  Am.  8L  Bep. 
5W,  Is  not  applicable^  because  that  was  a 
judgment  at  law,  and  was  an  entirety.  The 
case  of  Drysdale  t.  Canning  Co.,  67  Hlsa 
534.  T  South.  641,  was  an  attachment  pro- 
ceeding, and  the  Judgment  was  held  void  for 
want  of  notice.  The  case  of  Hamilton  v. 
Lockhart,  supra,  is  not  authority  for  the  con- 
tention that  a  sale  being  void  as  to  one 
party  Is  void  as  to  all,  and,  so  far  as  it  ap- 
plies to  this  case,  has  been  overruled  by 
Rule  T.  Broach,  58  Mies.  652,  and  Moody  v. 
McDuflC,  Id.  751,  to  which  we  call  the  atten- 
tkm  of  the  court  Sale  may  be  set  aalde 
as  to  some  parties  in  interest,  and  confirmed 
as  to  others,  and  a  decree  for  the  sale  of 
land  for  division  Is  not,  therefore,  an  entirety. 
Allen  T.  Martin,  61  Miss.  78;  Rule  v.  Broach, 
supra;  Moody  v.  McDuft  supra;  Henderson 
T.  Wallace,  72  N.  a  451;  Williams  t.  West- 
cott.  77  Iowa.  832.  42  N.  W.  314,  14  AnL  St 
Bep.  287;  Neville  v.  Kenney,  125  Ala.  148,  28 
South.  452,  82  Am.  St  Bep.  230;  Lyons  v. 
Hamsar,  84  Ala.  197,  4  South.  26,  5  Am.  St 
Sep.  80S.  The  blU  filed  by  Moore  was  not 
for  partittoii,  but  tot  sale  fear  divlaloo.  No 
partition  was  aaked  for,  and  the  decree  was 
for  aale^  and  the  partlea  in  court  are  con- 
elnded  by  the  sale  and  oonflrmation.  Evi- 
dently a  different  role  wonld  goT«m  In 
strictly  partition  eolta,  wben  land  la  partl- 
tltmed  In  kind.  In  that  event  no  part  of 
tlie  decree  conld  atand  imless  all  parties  In 
intereat  wen  In  oourt  No  anch  rule  pn- 
valla  whara  there  has  been  a  sale,  and  there 
Is  no  reason  for  such  rule.  If  the  purchaser 
la  eatlafled,  no  one  else  can  comidaln. 

We  onnestly  tnslat  tliat  the  court  waa  mis- 
led in  holding  that  because  the  partition 
waa  Told  aa  to  Alice  SomerviUe,  It  was  void 
ai  to  the  other  lielra,  by  anthcwltlea  cited  by 
towMA  tot  aiwdleeB,  vis.:  17  Am.  &  Eng. 
Knc  Law  (Ut  Bd.)  810,  when  it  sUted  that 
"a  decree  tat  partltl<m  ia  a  unit  and,  it 
bad  In  part,  la  bad  In  wiuOe,"  and  to  sustain 
which  the  case  (tf  Corwithe  r.  Orlfflng,  21 
Barb.  0,  la  cdted  in  note,  which  was  In  fact 
not  a  aale  of  land  for  dlvlsi<m,  but  simply 
a  division  In  kind,  wholly  different  from  the 
case  at  bar.  DUEwent  rules'  ap^  in  aocb 
cases,  tot  obvloua  reasons.  Our  court  has 
snfflctentir  adindicated  that  a  decree  of  sale 
is  not  a  "unity"  or  oitlrety,  and  may  be 
valid  and  bindlnf  aa  to  some  of  the  defend- 
ants, Willie  it  la  not  aa  to  otliers.  "The  rule 
that  a  Judgment  ia  an  »tire  thing,  and.  If 
zaveraed  aa  to  one,  muat  be  revised  aa  to 
all.  la  only  appllcabie  to  Judgments  at  law.** 
Voorhia  Gamble,  6  Mo.  App.  1;  Dlclceraon 
V.  c^TiMn^",  28  Uo.  181.  And  which  rule 


our  supr^e  court  clearly  realises  and 
adopts  In  Moody  v.  McDufC,  supra,  where 
the  doctrine  In  HamlltMi  v.  Lockbhrt  is  ex- 
pressly repudiated,  on  that  point  It  Is  Im- 
material to  Alice  Somervllle  whether  she  re- 
mains tenant  In  common  with  those  who 
w«a  her  co-ownen^  or  becoraca  toiant  in 
common  with  the  purcbaea'. 

OALHOON,  J.  Counsel  have  thanks  for 
correcting  the  statement  In  the  opinion  that 
Alice  SomerviUe  did  not  live  In  Chicago,  but 
in  Nebraska.  This  was  an  error  by  inadver- 
tence from  confusing  her  with  another  party 
to  this  suit,  and  the  opinion  Is  chauged  to 
conform*  though  it  la  not  perceived  how  It  in 
any  way  affecta  conclusions,  l^t  she,  be- 
cause of  defects  In  the  constructive  notice 
sought  to  be  fixed  on  her  by  publication,  may 
reopen  the  case  and  have  a  rehearing,  Is  plain 
under  Code  1882,  I  618»  and  this  even  If  she 
knew  of  the  proceedings.  Jacka  t.  Bridewell, 
51  MIbb.  881.  That  the  minors  may  reopen 
the  case  la  hardly  within  the  range  of  dla- 
enaalon.  Code,  |  SOa  Kothing  In  the  code 
chapter  im  partition  varlea  the  rights  of 
SomoTlUe  or  the  minors.  The  technical 
name  <3t  the  bill  la  immatetlal.  It  Is  of  no 
moment  whether  <a  not  It  la  an  Independent 
bill,  a  blU  of  Kvlew,  or  a  bill  In  the  nature 
of  a  blU  of  review,  or  a  supplemental  bill,  or 
a  sivpionental  biU  In  the  nature  of  a  bill  ot 
review.  We  adhere  to  the  ruling  that  In  thla 
case,  the  sale  having  been  made,  and  the 
proeieedB  not  dlatrlbuted,  the  decree,  betng 
Yoid  aa  to  some  or  any  of  the  co-tenanta,  la 
void  as  to  alL  See  a'uthorltlea  dted  In  brief 
oC  connsd  tta  appellees  and  IT  Am.  ft  Eng. 
Bnc.  Law  <lst  Ed.)  p.  811,  note  1;  Freem. 
Co-Ten.  i  488;  HnU  v.  Cavanaugb,  6  Ma 
App.  147;  HoUoway  v.  Mcllhenny  Oo.,  77 
Tex.  060.  600,  14  S.  W.  240;  Buocesalon  of 
Force,  27  La.  Ann.  463. 

It  seems  to  ua  the  only  question  to  be 
dealt  with  in  this  record  is  whether  the 
demurrer  to  the  bill  waa  good  because  Wil- 
liam Cann<»i  was  made  a  party.  If  he  was 
a  proper  party,  the  controversy  Is  ended.  It 
Is  necessary  here  to  give  a  history  of  the 
whole  matter.  The  ground  first  broken  In 
this  litigation  was  the  filing  of  a  bill  for 
partition  by  C.  Q.  Mocwe,  the  appellant  here. 
He  filed  hia  bill  January  16,  1806,  agitlnst 
Elarrtet  Gannon,  the  widow  of  G.  B.  Cannon, 
deceased,  and  the  following  named  heirs  of 
O.  B.  Cannon,  namely:  Alice  SomerviUe, 
Jramie  Cannon,  Jlmmle  C^non.  all  adults, 
and  Fannie  Camum,  EUa  Cannon,  and  Green 
Ointton,  minora.  It  must  be  noted  that  he 
doea  not  make  William  Cannon,  who  Is  ol- 
io one  of  the  hdra  of  O.  B.  Cannon,  a  par- 
ty to  bla  bill  of  complatait  His  bill  avers 
the  death  of  6.  B.  Gannon  In  1896;  seised  and 
poaseaied  ot  the  land  In  controversy,  describ- 
ing It  and  that  he  Is  the  owner  of  the  undi- 
vided Interest  o£  aald  William  Cannon  In  the 
land  by  purchasing  the  same  at  execution 
aale  under  wrlto  of  execution  against  aald 
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'William  Oumon,  and  that  tlie  land  Is  Inca- 
pable of  dlTlaloii  In  kind,  and  tiiat  tbe  Inter- 
eat  of  alf  parties  -wonld  be  beat  promoted  by 
a  sale  for  dlrlBion.  This  la  fixe  whole  bill  of 
O.  Q.  Moore,  aubstantlally,  and  under  It  the 
prayer  fs  that  defendant  may  be  made  par^ 
tlea,  and  a  decree  ot  sale  made,  after  setting 
aside  the  homestead  ocemptlott  of  the  widow, 
of  the  remainder  of  the  land,  and  for  general 
relief.  It  must  be  noted  In  reference  to  this 
bill  that  Alice  Somerrllle  was  never  made  a 
party  by  serrlce  of  process  or  valid  publica- 
tion of  notice.  It  moat  be  further  noted  that 
nowhere  appears  In  that  record  any  exhibit 
or  evidence  whotevn  showing  the  proceed- 
ings of  any  court  terminating  In  any  Judg- 
ment under  which  Mr.  Moore  purchased;  the 
only  averment  being,  as  aforesaid,  that  he 
was  the  owner  of  William  Gannon's  undivid- 
ed interest  in  the  hmd,  "having  purchased 
tSm  same  under  execution."  There  appears  In 
that  record  no  deposition  or  recital  ttf  any 
wal  Btatonent  by  any  witness  In  tbe  cauae. 
A  pro  confesso  was  taken  against  the  adult 
defendants.  Thereupon  three  freeholders 
were  appointed  to  set  apart  the  taomestead, 
who  duly  made  report,  and  then  appears  a 
notice  that  complainant  desired  to  have  wit- 
nesses examined  in  open  court  The  commis- 
sioners to  set  apart  tbe  homestead  made  re- 
port, which  was  craiflrmed,  and  the  final 
decree,  February  20,  1809,  In  Oat  record, 
purports  to  have  been  rendered  on  the  bill  pro 
confesso  of  the  adults,  and  proofo,  and  recites 
that,  it  appearing  to  the  court  "on  proofs 
submitted'*  that  a  jnat  and  equal  dlvlslra 
could  not  be  made,  and  that  a  sale  would  bet- 
ter promote  ttke  interest  of  all  the  co-tenants, 
it  provides  for  the  sale  of  the  land  by  a  com- 
missioniN'.  Tbe  sale  waa  made  April  8,  1889, 
and  G.  Q.  Moore  was  the  purchaser  for  the 
sum  of  $600,  and  the  commissioner  duly  re- 
ported the  sale,  which  was  confirmed  August 
21,  1899,  and  a  distribution  of  the  purchase 
money  decreed  to  be  made,  with  allowance  to 
complainant's  attorney  of  $60  and  costs  and 
expenses,  amounting  to  $50.54  more,  and  pro- 
viding that  the  shares  of  the  minors  should 
be  paid  to  their  mother,  Harriet  Cannon; 
and  a  writ  of  possession  was  ordered  to  put 
Mr.  Moore  into  possession  of  the  whole  prop- 
erty, which  was  executed  by  the  sheriff  Janu- 
ary 17,  1000.  An  attack  was  made  on  this 
record  by  a  bill  filed  on  November  29,  1899,^ 
less  than  one  year  after  final  decree,  and  be- 
fore Moore  was  put  into  possession,— which 
bill  and  tbe  procectUugs  under  It  are  the  mat- 
ters now  for  consideration  by  this  court. 
This  bin  was  filed  by  Alice  Somerville,  Wal- 
Ham  Cannon,  and  Jennie  Cannon,  adults,  and 
tbe  minors  Fannie  Cannon,  Ella  Cannon,  and 
Green  Cannon,  suing  by  their  next  friend, 
Jennie  Connon,  and  tbe  defendants  to  this 
bill  are  C.  Q.  Moore  and  Jlmmle  Gannon. 
This  bill  charges  the  death  of  the  ancestor, 
G.  B.  Cannon,  his  ownerstalp  of  the  land,  and 
the  title  in  his  children  by  descent  as  tenants 
in  (»mmon,  and  that  on  February  16, 1808,  O. 


Q.  Moon  filed  his  blU,  which  Is  the  bill  here- 
inbefore abstracted.  It  further  sets  forth 
that  a  decree  of  side  in  that  cause  was  ren- 
dered, and  that  the  land  was  sold  under  it  on 
April  8,  1899,  at  which  said  Moore  was  the 
purchaser  for  $600^  and  the  confirmation  of 
that  sale.  The  bill  then  undwtakes  to  b1u>w 
that  tbe  whole  proceeding  was  a  nullity  be- 
cause not  based  oa  anything,  by  avwring 
that  O.  Q.  Moora  had  no  claim  of  title  what- 
ever to  the  undivided  Intaest  of  William 
Gamum,  because.  It  arars,  ^t  it  is  predicat- 
ed of  ttie  purchase  by  said  Moore  under  ex- 
ecution Issued  In  two  causes  by  a  justice  of 
the  peace,  which  Ju^ments,  It  la  charged, 
wero  void,  because  as  to  one  of  them  the 
Judgment  was  rendered  by  a  mayor  of  a 
tewn  as  to  land  In  another  district  ot  the 
county.  In  which  latter  district  there  was  a 
Justice  of  tbe  peace,  and  because  there  was 
no  service  of  process,  nor  jmblicalion,  nor 
posting  of  notice  to  make  William  Gannon  a 
party  to  the  proceeding.  As  to  the  other 
Judgment  the  avermmt  Is  that  It  is  void  be- 
cause no  valid  levy  was  made  on  the  land, 
and  because  there  was  no  actual  or  con- 
structive notice  to  William  Gannon,  who  was 
a  mmresident  of  this  stat&  It  further  char- 
ges that  tbere  never  has  been  any  enroll- 
ment of  the  Judgment  in  the  circuit  clerk's 
office,  and  no  «itry  on  fbe  lis  pendens  docket, 
and  that  no  certified  transcript  was  filed  with 
the  conveyance  of  the  sheriff  to  said  Moore. 
Of  the  complainants,  William  Gannon  and 
Alice  Somerville  av«  that  they  knew  noth- 
ing whatever  of  the  proceedings  by  Moore  to 
sell  the  land  for  partition,  to  which  proceed- 
ing the  said  William  Oanntm  vras  not  a  par^ 
ty.  It  states  that  the  facte  In  tiie  record  show 
tiiat  tiiis  proceeding  was  a  nullity  as  to  Alice 
Bomerville  for  want  of  proper  pubUcatlon 
of  notice.  The  MU  furthor  shows  that  the 
common  ancestor  had  made  advanconents  to 
William  Gannon  intending  them  as  a  charge 
upon  his  Interest  In  his  estete,  and  says  that 
he  la  not  entitled  to  any  share  until  those 
advancements,  evidenced  by  four  promissory 
notes,  aggregating  $610.  should  be  paid,  with 
interest,  and  that  In  fact  the  aald  William 
has  no  Interest,  having  received  more  than 
his  share;  and.  further,  that  said  William 
recognised  this,  and  on  July  81,  1S&7,  execut- 
ed a  trust  deed  covering  his  Interest  to  secure 
Harriet  Gannon,  his  mother,  in  this  ^10  and 
Interest;  and  that  this  trust  deed  waa  fl]<^d 
for  record  August  4,  1807,  and  duly  recorded: 
and  that  this  was  before  the  sale  nndpr  tbe 
Justice's  Ju^l^ent  at  which  said  "Mnure 
bought;  and  that  the  trust  deed  was  thi-n 
still  unsatlsfled,  and  sUlI  remains  so.  al- 
though It  Is  charged  that  an  entry  of  satis- 
faction appears  on  the  margin  of  tbe  record 
of  the  trust  deed,  signed  by  the  mother. 
Harriet,  but  without  tte  knowledge  or  con- 
sent of  complainante,  and  without  any  ac- 
tual satisfaction.  The  MU  thai  statos  that  In 
January,  1899,  said  William  Cannon  attempt- 
ed to  convey  his  interest  to  Jlmmle  Cannon 
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lor  tbe  recited  consideration  of  $510  and  In- 
terest, the  said  Jimmie  agreeing  wltb  WU- 
Uam  to  pay  his  Indebtedness  to  the  other 
heirs,  all  of  which  was  unknown  to  com- 
plainants, except  William  Gannon  himself, 
and  that  this  whole  proceeding  was  void.  The 
bill  charges  that  the  purchaae  by  Moore  at  the 
partition  sale  was  for  $600,— a  grossly  Inade- 
quate sum,  the  pn^erty  being  worth  at  least 
four  times  that  amount,--and  It  charges,  on 
information  and  belief,  and  the  decree  of  sale 
of  land  for  partition  was  granted  without 
proof  that  It  was  Incapable  of  being  partition- 
ed in  kind,  and  states  that  It  could  easily 
have  been  divided  In  kind  so  as  to  give  each 
one  of  the  heirs  80  acres,  and  It  points  out 
the  fact  that  tbe  decree  was  rendered  with- 
out any  appointment  of  a  guardian  ad  litem 
for  the  minors,  and  avers  that  none  of  tbe 
[nrtles  except  said  C.  Q.  Moore  was  present 
at  any  part  of  the  proceedings,  nor  at  the 
sale,  nor  at  the  court,  and  that  none  of  them 
have  bad  any  of  the  proceeds  6t  the  sale,  but 
bare  been  notified  by  the  commissioner  that 
be  has  for  each  tbe  snm  of  $00  In  full  pay- 
ment, and  which  they  refused  to  receive. 
It  Is  also  charged  that  the  writ  of  possession 
bad  issued  to  put  Hoore  in  possession,  and 
the  hill  prays  for  InjunctltKi  agQinat  disturb- 
ing tbe  possession,  and  the  prayer  Is  that 
the  proceedings  for  partition  be  reviewed,  the 
decree  of  sale  and  of  confirmation  and  of  tbe 
proceedings  thereunder  be  annulled,  and  for 
leave  to  complainants  to  answer  the  bill  of 
C.  Q.  Mocre  for  partition,  and  make  defense 
to  that,  and  for  general  relief. 

Defendant,  Moore,  moved  to  dissolve  the 
injunction  because  the  bill  showed  no  equity, 
and  was  not  supported  by  oath  or  evidence 
and  that  Moore  had  been  put  Into  possession 
when  the  writ  of  Injunction  was  Issued  and 
served  on  him.  Upon  this,  the  chancellor 
dissolved  the  Injunction  so  for  as  it  com- 
manded the  sherltr  to  restore  possession,  but 
retained  It  In  so  far  as  It  restrained  Moore 
from  disposing  of  tbe  property  until  further 
orders  from  the  court.  On  February  14, 
1900,  an  amended  bill  wns  filed  by  Alice 
Somervllle,  William  Cannon,  Harriet  Gannon, 
Jennie  Cannon,  and  Jimmie  Cannon,  adults, 
and  Fannie  Gannon,  Ella  Gannon,  and 
Green  Cannon,  minors,  by  next  friend,  as 
complainants,  against  C.  Q.  Moore  alone, 
as  defendant;  and  this  last  bill  shows,  first, 
the  full  record  of  all  the  proceedings  In  tbe 
suit  for  partition  filed  by  C.  Q.  Moore,  which 
is  hereinbefore  fully  abstracted,  and  It  then 
refers  to  the  original  bill  by  all  tbe  com- 
plainants except  Harriet  Cannon  and  Jimmie 
Cannon,  and  that  that  bill  has  not  been  an- 
swered, and  that  Harriet  Cannon  and  Jimmie 
Cannon,  defendants  with  C.  Q.  Moore  to  that, 
desire  to  join  with  complainants  In  tbe  bill 
to  which  tills  is  an  amendment,  as  a  sup- 
plement and  amendment,  which  is  done  "by 
leave  of  the  chancellor  given  in  vacation." 
The  complainants  then  represent  that  the 
whole  proceedings  In  tbe  cause  for  sale  for 


partition  of  the  land  are  erroneous,  and 
ought  to  be  reviewed,  reversed,  and  set  aside, 
because  they  say  that  the  order  for  publica- 
tion for  Alice  Somerville  Is  void;  and  that 
William  Gannon's  Interest  Is  not  set  out  or 
stated,  and  that  he  was  not  made  a  party 
to  .the  bill;  and  no  showing  is  made  of  the 
Justice's  proceedings  imder  which  Moore  pur- 
chased, and  that  no  valid  title  passed  tO' 
him,  and  that  he  bad  never  received  any 
conveyance  of  the  land;  and  that  no  showing 
Is  made  of  the  interest  of  any  of  the  par- 
ties in  the  land;  and  that  the  order  for  set- 
ting apart  the  homestead  of  the  widow  was 
void.  They  then  denominate  this  bill  as 
their  bill  of  review,  but  they  reaffirm  and 
reiterate  "the  allegations  in  tbe  original  bill 
herein  filed,  and  make  tills  a  part  thereof." 
They  then  pray  that  all  tbe  decrees  in  the 
original  proceedings  be  "reviewed,  reversed, 
and  set  aside,"  and  for  leave  to  them  to 
answer  tbe  original  bill  of  Moore,  and  make 
all  their  defenses  to  the  same;  and  they 
tedder  with  this  bill  the  answer  which  they 
propose  to  file  upon  leave  given;  and  they 
pray  that,  pending  their  defense,  they  be  re- 
stored to  possession  of  the  land,  and  for  gen- 
eral relief.  To  this  bill,  so  amended,  C.  Q. 
Moore  demurred  on  tbe  grounds  that  Wil- 
liam Gannon  was  an  Improper  party,  the 
bill  showing  that  be  bad  no  interest,  and 
that  tbe  bill  does  not  show  errors  or  suffi- 
cient grounds  for  the  relief  prayed  for,  and 
that  the  bill  shows  that  tbe  proceedings  were 
valid,  and  the  sale  legal,  and  that  the  pub- 
lication for  Alice  Somerville  was  legal,  and 
that  the  bill  shows  that  complainants  are 
concluded  by  the  proceedings  tbey  seek  to 
review.  This  demurrer  tbe  chancellor  over^ 
ruled;  and  C.  Q.  Moore  declined  to  plead 
or  answer  further;  and  the  court  decreed 
that  the  proceedings  are  reviewed,  and  the 
order  and  decrees  are  reversed  and  set  aside, 
and  the  defendants  In  that  proceeding  for  par- 
tition are  given  leave  to  answer  the  bill 
therein  (which  answer  Is  tendered  with  the 
bill  of  review.  In  which  William  Cannon  la 
given  leave  to  Join),  and  that  Moore  restore 
tbe  possession  of  the  premises  to  the  com- 
plainants, and  that  the  commissioner  refund 
to  Moore  the  purchase  money  paid  on  the 
partition  sale.  The  answer  of  complainants 
to  the  bill  of  Moore  for  partition  then  ap- 
pears, setting  up  practically  what  their  bills 
set  up,  and  then  It  appears  that  G.  Q.  Moore 
came  by  his  solicitors,  and  moved  tbe  court 
to  strike  out  of  the  answer  the  names  of  all 
parties  In  It  except  that  of  Alice  Somerville, 
because  all  except  her  are  precluded  by  the 
former  decree  of  the  court,  and  have  no  in- 
terest therein;  which  motion  the  chancellor 
overruled,  and  rendered  a  final  decree  dis- 
missing Moore's  bill  at  his  costs.  To  Moore's 
bin,  Alice  was  not  a  party  by  notice  actual 
or  constructive.  At  the  sale  under  It,  tbe 
land  purchased  by  Moore  was  not  "purchased 
by  any  of  the  tenants  In  common"  because 
hla  decree  was  a  nullity,  and  Alice  could 


Digitized  by 


Google 


298 


8S  80UTHSRN  REFOBTEB. 


(Mlu. 


reopen  for  alL  Code  18BZ,  |  811&  See,  also, 
aatboilUes  in  luieC  <tt  oonuel  toe  aKwUees, 
and  those  dted  beceliibeforft  Tbo  firat  part 
«f  God^  I  £118,  refera  to  ctsea  where  fben 
vaa  no  notice  In  fact,  though  there  might 
have  been  proper  pohllcatlai,  as  In  attach- 
ment caaea.  No  atatnte  of  ours  avolda  the 
mle,  "Void  aa  to  anj,  Told  as  to  all,"  In  a 
case  like  thta.  At  a  valid  sale,  the  price 
bid  might  have  been  an  arogCTJwwtton  of  tfae 
real  Talue.  Moare'a  decree  was  a  nulUtjr  be- 
canse  of  the  nndenled  avesment  that  William 
had  no  notice  of  the  pcooeedlncs  before  the 
Juatloe  of  the  peace.  William  waa  a  prop« 
party  to  the  proceedhig  to  review.  Though 
not  a  party  to  Moore's  bill,  he  waa  Inter- 
«Bted  In  Its  reaulta.  Moore  i^ndlcated  bla 
right  to  a  sale  for  partition  on  toe  asserted 
tact  that  be  was  cototant  wltti  the  other 
helm  by  reason  of  a  purchase  of  William's 
Interest  at  execution  sale.  He  got  a  decree 
<tf  sale  for  partition,  and  bought  toe  wlwde 
tract,  Including  William's  Interest  But 
William  says  there  waa  no  notice  to  hhn, 
•either  actual  or  conatructlTe,  Kit  the  proceed- 
ings which  ripened  into  jndgmttita  againat 
him,  under  executions  on  which  Moore 
bought  Surely,  he  might  have  filed  for 
himself  an  Ind^nndent  bill  to  vacate,  and, 
therefore,  might  Join  those  clalmbtg  undw 
falm  in  a  blU  of  review.  A  bill  by  tfae  otfaer 
heira  to  do  ao  would  require  that  he  be  a 
party.  A  stranger  to  a  decree  whose  inter- 
ests are  affected  by  It  or  who  Is  in  privity 
with  the  [lartles  to  It,  may  file  a  bill  of 
review.  2  Am.  &  Bug.  Bnc  I<aw  (Ist  Ed.) 
pp.  268,  264;  17  Am.  &  Bog.  Enc.  Iaw  (Ist 
Bid.)  p.  717;  Story,  Eq.  PL  I  424;  Id.  338; 
FreenL  Coten.  S  463;  Shi^ds  v.  Bartow,  17 
How.  180.  15  L.  Ed.  isa  If  aU  toe  heirs 
but  William,  or  any  of  than,  had  filed  the 
bill,  be  was  a  propei*  parly  to  prevent  him 
from  again  litigating  about  the  land  or  his 
alleged  c<mveyance  of  hia  undivided  intereet 
and  to  show  that  Moore's  proceedings  had  no 
foundation  to  rest  on.  Without  him,  com- 
plete juBtlce  between  all  the  parties  to  tola 
litigation  could  not  be  had,  and  other  litiga- 
tion would  be  inevitable.  Patty  v.  WiiUama, 
71  Miss.  837.  IS  South.  43. 
Suggestion  of  error  denied. 


WEST  V.  STATE. 

(Supreme  Court  of  MisaissippL   Jane  9,  1902.) 

CRIMINAL  LAW— SPECIAL    VBNI  RE- JURORS- 
SUM  M  ON  S—CHALLBN  O  ES— I N  STB  U  CTI 0  N  S. 

1.  On  a  criminal  prosecutioQ.  there  beiug  no 
names  in  the  jury  box,  the  clerk  was  dirccteiJ  to 
issue  a  special  venire  facian  for  35  jarora;  the 
writ  was  giveu  the  ahcriff,  who  selected  7 
names  from  each  supGrviaor'e  district.  The 
sheriff  and  his  deputy,  who  assisted  him,  dis- 
claimed any  bad  pnrpose  Id  so  scleetiug  the 
names,  oud  it  appearea  that  his  purpose  was  to 
aroid  summoning  furors  disqualified  by  reason 
of  not  having  registered  or  paid  the  poll  tax 
before  February  1st.  Held,  that  there  was  no 
prejudieial  error  in  the  selectioa  of  tfae  nameif. 

2.  Where  on  a  criminal  prosecution,  there 


being  DO  names  In  the  jory  box,  a  special  ven- 
ire facias  la  issued,  a  notificatioa  of  the  jurors 
by  mall,  Instead  of  by  personal  aerTice  of  sum- 
mona,  does  not  affect  the  legality  of  the  pr» 
ceeding. 

3.  Code  1892,  §  4370,  providea  that  a  Judg- 
ment lu  a  criminal  case  shall  not  be  reversed 
becauae  of  error  nnless  the  error  complained  of 
was  made  ground  of  special  ezception  In  that 
court.  On  a  criminal  proaecutioa,  defendant 
being  asked  whether  he  would  accept  the 
panel,  hia  counsel  stated  that  two  of  the  ja- 
TOrs  on  their  voir  dire  had  disqualified  them- 
selves,~-oue  by  saying  he  was  not  a  roistered 
voter,  and  the  other  by  not  having  paid  hit 
poll  tax  before  February  1st, — whereupon  the 
court  stated  that,  if  counsel  would  challenge 
the  juror  for  cause,  he  would  sosta-in  ft-  De- 
fendant made  no  reply,  but  excepted.  Held 
that,  if  defendant  objected  to  toe  jurors,  ha 
should  have  challenged  tbem^  and,  not  having 
done  BO,  he  could  not  complam. 

4.  On  a  prosecution  for  morder,  an  instruc- 
tion that  the  Jury,  being  unable  to  fix  the  pun- 
ishment at  Imprlsoument  for  life,  should  return 
a  verdict  of  gmlty.  If  from  the  evidence,  beyond 
an  reasonable  doubt,  toey  believed  1dm  so  to 
be,  wss  correct. 

Appeal  from  circntt  oonrt,  Warren  conn^; 
Qeo.  Anderson,  Judge. 
Steve  West  was  convicted  of  murder,  and 

he  appeals.  Affirmed. 

J.  A.  Ramsey,  for  appellant  W.  L.  Eaater- 
Ung,  Asst  Atty.  Qen.,  for  the  Statb 

TBRBAL,  J.  Steve  West  was  convicted 
in  the  circuit  court  of  Warren  county  of  the 
murder  of  Minnie  Ftsher,  and  sentenced  to 
be  hanged.  From  toe  Judgment  tola  appeal 
Is  taken.  He  assigns  several  mora  in  toe 
I>roceedlng8  before  toe  trial  court: 

1.  There  being  no  names  to  tbe  Jury  box, 
the  court  directed  the  clerk  to  Issue  a  special 
venire  facias  for  95  Jurors.  This  writ  being 
placed  in  toe  bands  of  tbe  sheriff,  he,  wito  the 
aid  of  his  deputy,  and  by  toe  examination  of 
the  registration  books  of  the  county  and  the 
personal  assessment  roll,  selected  seven  names 
from  each  supervisor's  district,  and  gave  them 
to  his  bailiffs,  to  be  summoned  as  Jurors  in 
the  ease.  Whetoer  these  persons  were  In 
fact  summoned  at  an  does  not  appear.  TTiere 
Is  a  notice  In  the  record  aa  If  they  were  sev- 
erally written  to  by  mall,  but  that  Is  only  a 
subject  of  conjecture.  The  contention  Is,  as 
we  understand  It:  (1)  That  unless  a  summons 
was  actoally  served  upon  a  Juror  toe  pro- 
ceeding is  void;  (2)  the  selection  by  the  sher- 
iff of  the  seven  names  from  each  supervisor's 
district  Infected  the  proceeding  with  fatal  er- 
ror. It  Is  not  alleged  toat  tbe  sheriff  or  bis 
deputy  was  moved  by  any  motive  of  preju- 
dice against  appellant  In  selecting  tbe  seven 
Jurors  from  the  Qvo  districts  of  toe  county. 
Upon  oath  they  disclaim  any  bad  purpose, 
dud  it  is  perfectly  manifest  toat  toe  object 
in  making  toe  sdectlon  was  to  avoid  toe  sum- 
moning of  Jurors  disqualified  by  reason  of 
not  having  registered  or  of  not  having  paid 
a  poll  tax  before  February  1st  The  motive 
of  the  sheriff  was  a  good  one,  and  his  action 
could  not  possibly  do  a  prejudice  to  appel- 
lant. It  was  toe  duty  of  toe  sheriff  to  have 
3S  Jurors  before  toe  court  at  toe  day  app(^t> 
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ed,  according  to  the  command  of  tbe  writ  in 
bis  fattnds.  The  method  of  notifying  tbcm 
to  appear  Is  nnlmportant  and  Immaterial,  and 
does  not  affect  the  legality  of  the  proceedings. 

2.  The  conrt,  upon  an  examination  of  the 
Jurors  on  voir  dire,  placed  12  men  In  the  jury 
box,  and  they  were  accepted  hy  the  state, 
when  the  defendant  was  asked  whether  be 
would  accept  the  panel  or  not.  His  counsel 
replied  that  two  of  the  Jurors  then  In  the 
box  on  their  voir  dire  had  dlsquallfled  them* 
selves,— one  by  saying  that  he  was  not  a 
registered  Toter,  and  the  other  by  not  having 
paid  bis  poll  tax  before  February  1st  Tbe 
court  said  to  him,  "If  you  challenge  the  two 
Jurors  for  canse,  I  will  sustain  the  challenge," 
to  which  the  defendant  said  nothing,  "and 
then  and  there  excepted."  Section  4370,  Code 
1882.  says:  "A  Judgment  In  a  criminal  case 
shall  not  be  reversed  because  of  any  error 
to  the  case  in  the  court  below  unless  the  rec- 
ord shows  that  the  error  complained  of  was 
made  ground  of  special  exception  In  that 
court."  If  the  defendant  desired  to  object  to 
tbe  Jurors  for  the  cause  stated,  he  should 
have  challenged  them  therefor.  That  was  tbe 
prop»  and  orderly  way  of  making  tbe  ob- 
Jection,  and,  not  having  pursued  the  rules  of 
law  on  the  subject  be  b  not  entitled  to  com- 
plain. 

8.  Tbe  objection  to  the  Instruction  that  the 
Jury,  being  unable  to  fix  the  punishment  at 
Imprisonment  for  life,  should  return  a  verdict 
of  guilty,  If  from  the  evidence,  beyond  all 
reasonable  doubt,  they  believed  him  so  to  be. 
Is  frtvi^oua.  It  Is  In  exact  conformity  with 
tbe  statute,  whldi  covers  the  whole  law  of 
tbe  case. 

Affirmed,  and  Tuesday,  the  22d  day  of 
July,  1902,  fixed  for  the  day  of  execution  of 
■Qie  aentence  of  the  court. 


STANTON  r.  BAIBD  LUUBER  OO. 
(Supreme  Conrt  of  Alabama.   Jnne  19,  1902.) 

<}ORPORATION8— DBCXJLRATIONS  OF  OFFICERS 
— COHFIJUNT— VARIANGB-UONBnr  LENT. 

1.  In  an  action  against  a  corporation,  declara- 
tioiis  made  by  a  stockholder  and  an  officer  In 
regard  to  the  existence  of  a  loan,  when  not 
acting  for  it  hi  connection  with  the  transac- 
tkms  coneenilnK  which  the  dedaradcms  were 
madejWere  Inadmissible. 

2.  Where  the  complaint  in  an  action  against 
«  corporation  claimed  for  money  loaned,  re- 
«OTer3r  eooM  not  be  bad  upon  proof  that  the 
moue^  was  paid  as  au  assessment  on  stock. 

3.  In  an  action  to  recover  from  a  corporation 
money  loaned  with  the  nuderetandinff  that  it 
dionld  be  refunded  after  all  its  debts  had  been 
paid  off,  the  plaintiff,  in  order  to  make  out  a 
prima  facie  case,  was  reauired  to  show  tbat  tbe 
corporation's  debts  had  been  paid. 

Appeal  from  circuit  court,  Mobile  county; 
Wm.  8.  AndOBTO,  Judge. 

ActloD  1^  Ctaarlea  W.  Stantoo  agalnct  tbe 
Balrd  Lumber  Company.  From  a  Judgmoit 
tor  defendant,  plaintiff  aroeals.  Affirmed. 

The  only  evidence  offered  as  to  the  exist- 
ence of  tbe  loan  having  been  made  by  Fuller- 


ton,  the  alleged  transferror  of  the  plaintiff, 
was  the  testimony-  of  said  Fullerton,  who  was 
a  stockholder  In  the  defendant  corporatiou, 
and  one  Balrd,  who  was  the  treasurer  of  said 
corporation.  These  declarations  were  admit- 
ted in  evidence  against  the  objection  and  ex- 
ception of  the  defendant  There  was  other 
evidence  Introduced  by  the  plaintiff  which 
tended  to  show  that  the  $1,250  which  was 
sued  for  was  an  assessment  made  by  the 
defendant  corporation  upon  the  stock  of  said 
company,  and  other  testimony  introduced  for 
the  plaintiffs  tending  to  show  that  the  stock- 
holders of  the  Balrd  Lumber  Company  had 
mutually  agreed  to  contribute  $1,200  to  the 
fund  of  tbe  company,  with  the  understanding 
that  It  should  be  refunded  to  them  after  all 
the  various  debts  of  the  company  had  been 
paid  off,  and  that  said  |1,250  sued  for  was 
contributed  by  Fullerton  under  such  agree- 
ment It  was  further  shown  that  the  various 
debts  of  the  company  bad  not  been  paid  off. 
The  defendant  introduced  no  evidence,  and, 
upon  the  introduction  of  all  tbe  evidence  by 
the  plaintiff,  the  defendant  made  a  motion  to 
exclude  all  of  such  evidence  upon  the  ground 
that  it  was  Irrdevant  and  immaterial,  and  did 
not  make  out  a  prima  facie  case.  Upon  tbe 
court  announcing  that  he  would  grant  said 
motion,  tbe  plaintiff  took  a  nonsuit,  with  bill 
of  exceptltuia. 

McIntOBb  ie  Rich,  for  appellant  Gregory 
L.  ft  H.  T.  Smltb,  for  appellee. 

DOWDELL,  J.  The  complaint  contained 
four  counts,  hut  no  effort  was  made  by  the 
plaintiff  to  prove  either  of  the  last  three.  The 
only  evidence  offered  was  directed  to  the  first 
count,  which  claimed  for  money  loaned  by 
Fullerton  to  the  defendant,  and  alleged  to  have 
been  transferred  to  the  plaintiff.  The  defendant 
offered  no  evldoice,  and  upon  the  conclusion 
of  the  plaintiff's  evidence,  on  motion  of  tbe 
defendant,  the  court  excluded  all  of  the  evi- 
dence, on  account  of  which  ruling  the  plain- 
tiff was  forced  to  take  a  nonsuit. 

Tbere  is  but  one  assignment  of  error,  and 
that  goes  to  the  action  of  the  court  in  ex- 
cluding the  plalntlfTs  evidence,  and  this  pre- 
sents the  question  as  to  whether  a  prima 
facie  case  bad  been  made  on  tbe  evidence.  In 
the  first  Instance  tbe  court  admitted  certain 
portions  of  evidence  offered  by  the  plaintiff 
over  the  defendant's  objection,  which  was  sub- 
ject to  the  objections  made,  and  was  the  du- 
ty of  the  court  to  have  ruled  out,— such,  for 
Instance,  as  the  declarations  of  Fullerton  and 
of  Balrd,  tbe  treasurer  of  defendant,  which 
were  made  at  a  time  when  not  acting  for  tbe 
defendant  In  connection  with  the  transactions 
concerning  which  the  declarations  were  made. 
Danner  Ijind  &  Lumber  Co,  v.  Stonewall  Ins. 
Co.,  77  Ala.  184.  In  this  case  It  was  said: 
"It  is  not  within  the  scope  of  an  agent's  au- 
thority to  bind  his  principal  by  admissions  and 
declarations  having  rcCerence  to  bygone  trans- 
actions.  Such  declarations,  to  be  admissible^ 
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must  hare  been  made  wblle  tbe  agent  was  In 
the  discharge  of  his  dntles  as  agent,  and  be 
BO  deariy  connected  with  the  mala  transac- 
tion which  is  sought  to  be  elucidated  or  ex* 
plained  by  tiiem  as  to  constitute  a  part  ot  Uie 
res  gestflf  of  such  transaction."  Whether  Ibe 
11,250  was  paid  as  an  assessment  on  stock 
under  a  common  agreement  of  all  stockholders 
to  provide  for  the  Indebtedness  of  the  de- 
fendant corporation,  or  was  a  loan  made,  to 
be  refunded  when  the  Indebtedness  of  tbe 
concan  was  paid  off.  Is  Immaterial;  and  un- 
der the  evidence  It  was  one  or  the  otber,  as 
In  either  event  the  plaintiff  failed  to  make 
a  prima  fiide  case.  The  complaint  4dalmed 
for  a  loan  nude  by  Fnllerton,  and.  If  tbe  mon- 
ey was  paid  as  an  assessment  on  stock,  cot- 
talnly  It  could  not  be  recovered  as  a  loan.  If 
It  was  intended  as  a  loan,  and  to  be  paid 
back  when  all  of  the  debts  of  the  corporation 
had  first  been  paid  off  and  satisfied,  then  no 
right  of  action  to  recover  the  loan  as  a  debt 
could  arise  until  the  happening  of  the  condi- 
tions. Gamer  v.  Han,  122  Ala.  221,  25  South. 
187.  The  burden  of  proof  was  on  the  plain- 
tiff to  show  that  the  agreement  upon  which 
the  loan  was  made  had  been  completed,  and 
Hie  debt  had  matured.  Then  was  no  evi- 
dence of  this,  and  for  the  want  of  It  no  prima 
facie  right  to  recover  was  shown  on  the  the* 
ory  of  a  loan;  and  the  court  committed  no  re* 
verslble  error  In  the  exclusion  of  tbe  evidence. 
Affirmed. 


SOUTHERN  BT.  CO.  v.  BRANTLET. 

(Supreme  Court  ot  Alabama.    June  19,  1902.) 

WITNESSES— CROaS-EXAM  I  NATION— DIBCRB- 
TION  OF  COURT. 

1.  Plaintiff  In  an  actioo  for  the  aegligent 
kiiling  of  a  hone  testified  that  tbe  horse  was 
worth  $100,  and  bad  been  purchased  of  Q.,  bnt 
defendant  was  not  allowed  to  ask  on  cross- 
examination  what  he  paid  for  the  horse,  if  its 
value  at  tbe  time  It  was  killed  was  different 
than  nt  tbe  time  of  its  purchase,  nor  whether 
G.  hud  any  other  borsps  at  the  time  of  the 
pui't  base,  nor  tbe  value  of  a  roan  horse  shown 
to  have  been  traded  for  the  horse  In  question. 
Nor  was  defendant  allowed  to  ask  G.,  who  tes- 
tified that  the  horse  was  worth  $100,  as  to  the 
price  at  which  the  horse  bad  been  offered  for 
sale,  nor  as  to  tbe  value  of  the  roan  horse,  nor 
the  difference  in  value  between  the  horses. 
field  not  error;  the  extent  of  allowing  n  witness 
to  be  cross-examined  ou  immaterial  facts,  as 
testing  his  credibilit;  or  acrurary,  being  large- 
ly within  the  discretion  of  the  trial  couil. 

Appeal  from  circuit  court.  Hall  county; 
John  Moore,  Judge. 

Action  by  Jolm  Brantley  against  the  South- 
em  Ballway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

This  was  an  action  brought  by  the  appellee 
against  tbe  appellant,  the  Southern  Railway 
Company,  to  recover  damages  for  the  alleged 
negligent  killing  of  a  horse,  the  property  of 
the  plaintiff.   Tbe  plaintiff,  as  a  witness  In 


his  own  behalf,  testified  that  he  had  pur- 
chased the  horse  killed  from  a  Mr.  Grubbs, 
and  that  the  value  of  the  horse  was  $100^ 
Upon  the  cross-examination  of  the  plaintiff  by 
the  defoidant,  be  was  asked  tbe  following 
questions:  "What  did  yon  pay  for  the  mare? 
Was  there  any  difference  tn  the  value  of  tbe 
mare  at  the  time  she  was  killed  and  bet  value 
at  the  time  yon  bought  her?  How  many 
horses  did  Mr.  Grubb  have  for  sale  at  the 
time  that  you  bought  the  mare?  Did  be  have 
any  horses,  except  the  one  you  bought?  What 
was  the  value  of  tJie  roan  horse?"  Tbe  plain- 
tiff separately  objected  to  each  of  these  ques- 
tions, the  court  sustained  each  of  the  objec- 
tions as  Interposed,  and  to  each  of  these  rul- 
ings the  defendant  separatdy  excepted.  A. 
X.  Grubba  was  Introduced  as  a  witness  for 
the  plaintiff,  and  testlfled  tiiat  tbe  plaintiff 
got  the  horse  which  was  killed  ftom  him; 
that  the  plaintiff  traded  him  a  roan  horse  for 
the  one  which  was  killed;  that  the  horse 
which  he  traded  to  the  plalntUF  was  worth 
flOO.  On  the  cross-examination  of  this  wit- 
ness, he  was  asked  by  the  defendant  the  fol- 
lowing questions:  "What  did  you  price  the 
mare  at  In  Eutaw?"  "At  what  did  you  value 
tbe  roan  horse  for  which  yon  traded?"  "Was 
the  roan  horse  worth  as  much  In  the  market 
as  the  mare?'  "Was  there  any  difference  In 
the  market  value  of  tbe  roan  horse  and  the 
market  value  of  the  mare,  and.  If  so,  what?" 
"Did  you  consider  the  market  value  of  the 
roan  horse  as  much  as  that  of  the  marv?" 
The  plalutlfl  separately  objected  to  each  of 
these  questions,  the  court  sustained  each  of 
such  objection^  snd  to  each  of  these  ruliiigs 
the  defendant  separately  excepted.  There 
were  verdict  and  Judgment  for  the  plaintiff, 
assessing  his  damages  at  ^.14.  The  de- 
fendant appeals,  and  assigns  as  error  the 
rulings  of  the  court  upon  the  evidence. 

P.  L.  PettuB  and  A.  M.  Tunstall,  for  ap- 
pellant Thos.  E,  Knight,  for  appellee. 

SHARPE,  J.  On  the  subject  of  recoverable 
damages  the  material  Inquiry  was  as  to  the 
market  value  of  the  mare  at  tbe  time  she 
was  killed,  and  to  that  Inquiry  the  matters 
cnlled  for  by  defendant's  questions  to  plain- 
tiff and  Grubbs,  and  disallowed  by  the  court, 
^^■(■re  each  Irrelevant.  How  far  cross-exam- 
h  a'AoQ  may  extend  Into  irrelevant  facts  for 
the  purpose  of  testing  the  credibility  of  a  wit- 
ness or  tbe  acciu-acy  of  his  statements  Is  a 
matter  resting  largely  In  the  trial  court's  dis- 
cretion. Tobias  V.  Trlest,  103  Ala.  604,  15 
South.  914;  Noblln  v.  State,  100  Ala.  13.  14 
South.  767.  Allowing  due  scope  to  such  dis- 
cretion. It  cannot  be  held  that  there  was  re- 
versible error  Id  sustaining  the  objections 
made  to  those  questions. 

Other  matters  assigned  as  error  have  not 
been  argued  or  Insisted  on  in  appellant's  brief, 
and  are  therefore  taken  as  waived. 

Affirmed. 
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UeGHBB  at  aL  t.  WIIXIS. 
<Sapreiiie  Gonrt  of  Alabama.   Jnne  17,  1902.) 

MA.3TBR  AND  SERVANT  —  NEGLiaSHT  KILXf 
INQ  —  DISCOVBRBD  PERIL  —  CONTRIBVTORT 
NEQUQBNCB  —  BVIDBNCB  —  QUESTION  FOB 
JURY  —  INSTRUCTIONS  —  ADMINISTRATOR  — 
APPOINTHBNT-COIXATERAL  ATTACK  —  AC- 
TION AGAINST  RECEIVER— EFFECT  OF  DIS- 
CHAROB. 

1.  The  Talidity  of  plaintiff's  appointment  as 
•.dministrfltor,  ou  tbe  sround  that  decedent  was 
not  a  resident  of,  and  left  no  property  lu,  the 
coonty  of  tbe  appointment,  is  not  subject  to  col- 
lateral attack  in  an  action  for  wrongful  death. 

2.  That  receivers  of  a  railroad  hare  been 
discbargedf  their  bonda  surrendered,  and  the  aa- 
aets  of  tho  nUIioad  turned  orer  to  a  purchaser, 
is  a  defense  to  an  action  against  the  recdvera, 
as  such,  commenced  prior  to  their  discharge, 
for  the  wrongful  killing  of  a  servant  in  their 
employ  while  they  operated  the  road,  caused  by 
the  negligence  of  other  serrants.  and  not  by  the 
personal  negligence  of  the  recavers. 

3.  It  cannot  be  said,  as  a  matter  of  law,  In 
as  action  for  tbe  wrongful  hilling  of  a  yard 
master  while  coupling  cars,  that  an  allegation 
in  the  complaint  that  coupling  such  cars  was  a 
part  of  his  duties  is  false. 

4.  It  shoald  be  shown  in  an  action  agaiuat 
the  receivers  of  a  railroad  company  for  the 
killing  of  a  servant  by  the  negligence  of  auoth- 
«r  employ^,  that  such  sHrants  were  in  the 
employ  of  the  receivers,  aa  distingnithed  from 
the  railroad  company. 

5.  It  cannot  be  aald,  as  a  matter  of  law,  in 
an  action  for  the  killmg  of  a  yard  master  in 
charge  of  a  switching  train,  by  being  cangbt 
between  car  bumpers  ny  the  backing  of  the  en- 

S'  le,  tliat  he  was  guilty  of  negligence  in  being 
tween  the  cars  when  hia  presence  there  was 
oooalled  for. 

6.  Where  a  locomotlTe  engineer  backs  bis 
engine  and  cars  attached  thereto  without  a 
signal,  for  the  pnrpoae  of  making  a  coupling, 
though  he  has  seen  the  yard  master  in  charge 
«f  the  train  go  between  Uie  cars,  and  the  latter 
ia  killed  thereby,  it  is  a  question  for  the  jxuj 
whether  the  engineer  was  not  guilty  of  such 
negligence  in  so  doing  with  kuowledge  of  the 
position  of  tbe  yard  master,  and  that  ne  had  a 
right  to  assume  that  the  engine  would  remain 
sutionary.  aa  would  render  the  c<»npany  liable, 
even  though  the  yard  master  was  negligent  iu 
going  between  the  cars. 

7.  A  judgment  for  $2,000  for  the  negligent 
killing  of  a  railroad  yard  master  34  years  old, 
able-bodied  and  iu  good  health,  is  not  excessive. 

8.  A  requested  Instruction,  in  an  action  for 
the  negligent  killing  of  a  yard  master  In  charge 
of  a  snitching  tram,  by  being  caught  between 
cars  by  the  eugineer  backing  without  signal, 
that  it  was  the  duty  of  deceased  to  have  gotten 
out  of  tbe  way,  If  he  could  have  seen  the  ap- 
proaching cars  and  could  have  done  so,  is  er- 
roneous, in  omitting  to  submit  the  question  as 
to  his  right  to  assume  that  tbe  en^e  would 
remain  statiouary. 

Appeal  from  circuit  court,  Jackson  comity; 
J.  A.  Bilbra,  Judge. 

Action  by  L.  W.  Willis,  as  administrator 
of  J.  W.  Legg,  deceased,  against  C.  M.  Mc* 
Ghee  and  another,  as  receivers  of  tbe  Mem- 
phis &  Charleston  Railroad  Cknnpany,  for 
the  negligent  killing  of  an  employ^.  From  a 
Judgment  tos  plaintiff,  defoidanta  appeal. 
Bermed. 

This  was  a  sutt,  tuider  the  employers*  11a- 
Ullty  act  to  recover  for  the  alleged  wrongful 


?  1.  See  Bxecators  aafi  Admlalstrators,  TOL  It, 
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killing  of  plalntlfTs  intestate  at  Stevenson. 
Ala.,  on  December  13,  1884;  It  being  alleged 
In  tbe  complaint  that  the  plaintiffs  intestate 
was  the  yard  master  In  the  defendant's  em- 
ployment at  that  time,  and  that  his  death 
was  caused  by  reason  of  tbe  negligence  of 
the  engineer  In  charge  of  the  engine  operated 
by  the  defendants  as  such  receivers.  The 
complaint,  as  amended,  contained  six  counts, 
Tbe  third,  fourth,  fifth,  and  sixth  counts  were 
eliminated  the  court  giving  the  general  af- 
firmative charge  in  favor  of  tbe  defendant, 
and  the  withdrawal  of  the  others  by  the 
plalntifiT.  In  the  counts  of  the  complaint  up- 
on which  the  cause  was  tried,  tbe  plalntlfr 
sued  in  his  representative  capacity  as  the  ad- 
ministrator of  the  estate  of  John  W.  Legg, 
deceased,  and  claimed  damages  from  the  de- 
fendants as  receivers  of  the  Memphis  & 
Charleston  Railroad,  and  averred  their  reg- 
ular appointment  as  receivers  of  said  rail- 
road company  by  orders  of  tbe  circuit  court 
of  the  United  States  for  the  Western  district 
of  Tenneraee  and  the  Northern  district  of 
AlslHima,  and  that  at  the  time  of  the  Injury 
complained  of  they  were  operating  said  rail- 
road, and  engaged  In  the  business  of  traos- 
porting  freight  and  passengers  over  said  line 
of  railroad,  and  were  using  locomotives  and 
cars  for  such  purpose.  It  was  further  aver- 
red in  said  counts  of  tbe  complaint  that 
John  W.  Legg,  the  plalntlfTs  intestate,  was 
employed  by  the  defendants  as  yard  master 
at  Stevenson,  and  was  required.  In  connec- 
tion with  otho*  duties,  to  couple  and  uncouple 
the  cars  run  and  operated  on  said  road  by  the 
defendants;  that  on  December  13, 1884,  while 
the  defendants,  through  their  agents  and  serv- 
ants, were  engaged  In  putting  cars  loaded 
with  coal  upon  a  side  track  at  a  coal  chute 
upon  said  road,  the  plaintiffs  Intestate,  In 
the  discharge  of  his  duty,  went  between  two 
of  said  cars  to  uncouple  them,  and  that 
after  having  uncoupled  said  cars,  the  en- 
gineer (one  Jasper  Potts)  in  charge  of  said 
engine  pulled  said  cars  apart,  and  thereupon, 
while  plaintiffs  Intestate  was  still  between 
said  care  In  the  performance  of  his  duty, 
the  aald  engineer  n^Ugeutly  or  carelessly 
drove  or  pushed  said  cars,  which  had  been 
so  uncoupled,  together,  and  Intestate's  foot 
was  caught  between  them,  and  be  was  so 
injured  that  he  died  from  the  effects  thereof. 
It  was  then  averred  that  the  cause  of  the 
death  of  the  plaintiffs  Intestate  was  the  neg- 
ligence of  the  engineer.  Potts,  In  driving  said 
cars  together  upon  the  plaintiff's  intestate. 
Tbe  defendants  pleaded  the  general  Issue, 
and  set  up  by  special  pleas  the  contributory 
negligence  of  the  plaintiffs  intestate.  Tbe 
defendants  also  pleaded  the  following  spe- 
cial pleas:  "(4)  For  further  special  plea,  de- 
fendants say:  Said  J.  W.  Legg  at  the  time 
of  his  death,  which  occiuTcd  in  Jackson  coun- 
ty, Alabama,  was  not  an  inhabitant  of  said 
county,  and  left  no  assets  In  said  county  at 
the  time  of  bis  death,  and  none  were  after- 
wards brought  1&I.0  said  county  prior  to  the 
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grant  of  admlnlatratlon.  Said  letters  of  ad- 
ministration upon  bis  estate,  If  granted  at 
all,  were  granted  hj  the  probate  eonrt  of 
Jackson  county,  Alabama,  which  bad  no  jn- 
rlsdlctlon  to  grant  the  same,  wherefore  said 
grant  of  administration  to  L.  W.  Willis  Is 
Told,  and  he.  la  not  the  administrator  of  the 
estate  of  said  Lee,  deceased.  (5)  For  fur- 
ther plea  and  answer  to  tbe  complaint,  and 
each  count  thereof  separately,  defendants 
say  that  since  tbe  Institution  of  this  suit  the 
defendants  bare  been  fully  and  finally  dis- 
charged from  their  receivership  by  tbe  court 
which  appointed  them,  namely,  the  circuit 
court  of  the  United  States  tar  the  Western 
district  of  tbe  state  of  Tennessee,  and  the 
circuit  court  of  tbe  United  States  for  the 
N(»them  dlriston  of  ttie  Northern  district  oi 
Alabama,  and  bare  turned  orer  to  the  South' 
ezn  Railway  Company,  th^  auccessors.  all 
property  which  they  held  as  such  receivers. 
X>^endanta  hereto  attach  certlfled  copies  of 
said  orders  discharging  them,  marking  tbe 
same  'Exblblta  A  and  B,*  and  ask  that  the 
same  be  taken  In  connection  with,  and  as  a 
part  of,  this  plea.  (f9  Vat  farther  plea  to 
each  count  of  the  complaint,  separately,  de- 
fendants say  that  plaintiff's  Intestate  at  ttte 
time  of  the  injinr  which  earned  bis  death 
was  not  in  discharge  of  bis  duties  as  yard 
master,  but  was  performing  the  duties  of  a 
bnkeman,  in  coupling  or  uncoupling  cars, 
and  he  thus  proximately  contributed  to  cause 
his  deaUL."  The  plaintiff  dnnurred  to  tlie  de- 
fendants* fourth  plea  upon  the  fidlowlng 
grounds:  "(1)  Said  plea  does  not  allege  facts 
vblch  show  ttiat  plaintUTs  letters  of  admin- 
istration are  void  for  -want  of  jurisdiction  in 
the  court  that  granted  the  same.  &)  Said 
plea  does  not  allege  that  plalntlfTs  intestate 
was  a  resident  of  the  state  at  Alabama  at 
the  time  of  his  death.  (3)  BaM  plm  seeks 
to  show  that  the  grant  of  letters  of  admlnls- 
Intlon  to  plaintiff  upon  the  estate  of  his  In- 
testate was  Toia  for  want  of  Jurisdiction, 
and  does  not  allege  or  admit  tiiat  any  such 
letters  were  granted."  To  the  fifth  plea  the 
plaintiff  demurred  upon  the  f(dIowin£  ground: 
"Said  plea  sets  up  as  a  defense  tbe  final  set- 
tlement of  the  trust  and  discharge  of  defend- 
ants from  the  receivership,  and  does  not  al- 
lege that  the  mattCTS  In  controversy  in  this 
case  were  adjusted  in  any  way,  and  It  does 
not  allege  that  plaintiff's  claim  against  de- 
fendanto  has  beoi  paid  or  In  any  other  way 
settled."  To  the  sixth  idea  the  plaintiff  de- 
murred upon  tbe  following  ground:  "(1)  Tbe 
plea  Is  no  answer  to  the  complaint  in  this: 
that  the  complaint  alleges  that  some  of  tbe 
duties  of  the  yard  master  were  to  couple  and 
uncouple  cars,  and  that  plaintiff's  Intestate 
was  in  tbe  discharge  of  bis  duties  as  yard 
master  when  he  uncoupled  said  cars."  Ttila 
demurrer  was  anstelned.  TbB  cause  was 
tried  upon  Issue  Joined  upon  the  plea  of  tbe 
general  issue  and  the  several  pleas  of  con- 
tributory negligence. 
Tbe  evidence  In  tiie  case  showed  that  de- 


ceased at  Ihe  time  of  bis  death  was  34  years 
old,  stout,  able-bodied,  and  in  good  health, 
prior  to  the  injury.  He  was  a  single  man. 
He  was  making  at  tbe  time  of  hla  death  $54 
a  month.  He  had  been  known  by  his  brothv 
to  contribute  a  portion  of  his  wages  on  one 
or  two  occastona  to  his  parents.  The  evi- 
dence does  not  show  how  much  of  the 
monthly  income  be^saved,  or  that  he  saved 
any*  nor  bow  much  he  spent  on  hhnself. 
Tbe  evid«ice  is  undisputed  that  deceased  at 
the  time  of  his  death  was  yard  master  for 
tbe  Bfempbis  &  Gharieston  Railroad  Oompany, 
and  there  Is  no  cnridence  that  he  was  in  tbe 
employment  of  these  aj^llants.  Nor  Is  there 
any  evldoice  that  the  engineer  to  whose  n^- 
llgence  the  killing  is  ascribed  was  defend- 
ant's employA;  the  evidence  tendbig,  raflier. 
to  show  that  he  was  in  the  employment  of 
the  company.  As  to  the  circumstances  at- 
tending tbe  injury,  tbe  erldoice  sbowa  the 
following:  On  the  rooming  of  the  Injury 
and  death,  Potts,  tiie  engines  or  bostler, 
brought  hla  oiglne.  with  nine  cars  loaded 
with  coal,  to  tbe  coal  chute  about  one  mile- 
west  of  Stevenson,  in  order  to  put  tbe  car« 
on  the  diut&  The  engine  was  poshing  the 
cars,  being  aiteched  to  tbe  car  nest  to 
it  by  means  of  a  push  bar;  the  front  of  the 
engine  being  next  to  tJie  cars,  and  tbe  tender 
being  toward  tbe  east  After  the  eaglua  and 
cars  reached  the  coal  chute  tiiese  eats  were 
pushed  down  on  the  main  track  opposite  tbe 
chute  track,  and  beyond  tbe  switch  which 
went  up  to  the  chute  or  bin.  Tbm  engine  was 
tiien  detadied,  and  went  upon  the  chute 
track,  and  broni^t  tbe  empty  cars  down,  and, 
by  means  of  a  nmning  switch,  threw  tbem 
east  of  tbe  switch,  towards  Stevenson.  Hk- 
englne  vras  then  coupled  to  the  nine  loaded 
cars  1^  means  of  tbe  push  bar,— a  heavy  piece 
of  iron,  about  five  feet  long,  which,  when 
not  In  use,  hung  down  and  rested  on  the 
pUoL  The  three  cars  next  to  the  en^^Ine 
were  then  dstadud  from  tbe  other  dz,  and 
were  carried  east  to  the  switch,  and  flien 
pushed  by  tbe  engine  upon  the  chute  track. 
They  were  uncoupled  by  Iiegg,  and  he  wait 
with  them  <m  the  chute  track.  The  »gine 
then  came  down,  and  L^g  also  came  down, 
to  get  three  more  cars.  The  role  or  custom 
was  to  carry  three  cars  up  at  a  time.  The 
engine  then  w^  in  on  tbe  main  track,  and 
was  coupled  to  the  remaining  six  cars,  "niese 
six  cars  were  up  grade  from  the  engine. 
After  tbe  «iglne  was  reconpled  to  these  six 
cars,  Legg  wait  in  between  two  of  tlie  cars; 
the  evidence  being  In  conflict  as  to  whether 
they  were  tbe  third  and  f  oorth  or  tbe  secood 
and  third  cars  tiam  the  engine.  Ha  un- 
coupled these  two  cars,  came  out,  and  mo- 
tioned the  engine  ahead,  w  gava  the  signal 
to  "slack  off,"  as  some  of  the  witnesses  ex- 
press It  The  engineer  then  moved  off  in 
tbe  direction  of  Stevokson,  and  stopped  bla 
engine  when  the  two  cars  wlilcb  liCgs  bad 
uncoupled  were  from  three  to  seven  feet 
apart  Tbe  engineer  sayi  Le^  gave  the  stt- 
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UU  to  Stop,  snd  Uw  other  wttnenes  osy 
tbe  same  tUng.  After  the  engine  and  can 
attadied  atopped,  Legg  went  hi  between  the 
can  which  he  had  imconpled,  for  Bome  pur- 
pose which  does  not  dearlr  appear,  and 
while  ttiere  the  cars  which  he  bad  uncoupled 
came  together,  causing  Injuries  from  which 
he  died  a  few  hours  afterwards.  He  told 
tbe  witness  Jacobs  on  his  way  to  town,  im- 
mediately after  the  Injury,  that  he  went  In 
between  these  two  cars  to  remore  tbe  pins 
and  link  and  couple  the  cars  another  wayr- 
wlth  the  automatic  coupling  apparatus  and 
Janney  coupler.  One  of  the  witnesses  says 
he  stooped  down  Just  after  he  got  between 
the  ears  and  pitted  up  B(nnethlaft  and  wit- 
ness then  heard  him  striking  something,  but 
tbe  cars  prevented  witness  from  seeing  him 
or  what  he  was  doing.  Bome  witnesses  say 
Legg  went  between  the  third  and  fourth 
cars  from  the  engine^  and  that  these  cars 
coning  together  after  he  had  nncoupled  them 
caused  the  Injury.  The  engtaeec.  Potts,  and 
other  witnesses  say  he  went  between  the 
second  and  tUrd  cars.  Some  of  the  witnesses 
testify  that  after  Legg  went  between  the 
cars  the  second  time  the  engineer  worked  his 
loTcr,  and  puOied  or  drove  the  can  attached 
to  the  engtaie  back  towards  the  remaining 
cars.  west.  Other  witnesses  did  not  see  the 
engine  more,  and  ascribe  the  Injury  to  the 
moving  or  rolling  of  the  detached  cars  at 
the  west  aid  down  to  and  against  tlHiae 
which  were  attached  to  the  mglne.  The  cars 
between  which  I<ecs  was  Injured  were  equip- 
ped with  double  buffos  or  bnmprai,  and  also 
vrfth  an  automatic  or  patent  coupling  aM>a- 
rstns  known  as  the  "Janney  coupler."  They 
conld  also  be  coupled  with  the  link  and  pin, 
and  when  they  were  carried  to  the  (diute 
they  were  coupled  with  the  link  and  ptn.  In 
order  to  remove  them  to  the  ^nte,  It  was  not 
necessary  to  uncouple  them,  as  thus  coupled, 
and  recoupl©  them  by  means  of  tbe  Janney 
coupling.  The  qmee  between  the  cars  was 
sufficient  for  a  man  to  stand  between  the 
cars,  even  when  they  were  coupled.  He 
could  stand  In  between  them  with  safety 
when  the  cars  came  together,  provided  he  did 
not  get  his  body  between  the  coupling  ap- 
paratus Itself,  or  the  bumpers  on  either  side. 
The  bruises  or  wounds  on  Legg's  body  show- 
ed that  be  was  Injured  by  the  coupling  ap- 
paratus of  the  cars,— a  wound  corresponding 
to  the  slse  of  the  bumpers  being  on  each 
Bide  of  the  eaita  of  his  baclc  The  diaw- 
bead  was  between  tbe  bumpers.  If  It  be- 
came necessary  to  loosen  a  pin  which  had 
gotten  tight,  this  could  be  done  by  reaching 
over  the  bumpers,  or  by  reaching  under  from 
this  space  and  striking  up.  The  engineer 
■aw  bim  go  between  the  cars  after  they  were 
nncoupled  and  those  attached  to  tbe  engine 
had  been  moved  a  few  feet  east,  but  did  not 
know  whether  he  stopped  between  the  cars, 
or  went  on  through  to  the  other  side  of  the 
track,  or.  If  he  stopped,  at  what  place  be- 
tween th«n  he  did  stop,  or  for  what  purpose 


he  went  between  them.  The  deceased  gave 
no  rignal  to  the  engineer  to  more  the  en- 
gine after  he  signaled  to  stop.  The  engineer 
was  subject  to  his  order,  and  guided  by  his 
Blgnala.  It  was  the  engbieo'e  duty  after  be 
received  tb»  nlgnal  to  stop  and  remain  stand- 
ing until  be  reodved  a  signal  to  move. 

Among  the  diargea  requested  by  tbe  de- 
fendant, to  tbe  court's  refusal  to  give  each 
of  which  the  defeiklant  separately  exceptetl, 
were  the  following:  "(11)  There  Is  no  evi- 
dence in  this  ease  that  tAtba  tbe  pin  with 
which  tbe  cars  were  coupled  was  bent  or 
difficult  to  get  out  or  that  the  Intestate  was 
trying  to  such  pin  out  when  he  was  to- 
Jured.  (13)  If  yon  brieve  fmu  the  evidence 
that  Le^,  from  his  position  m  the  track, 
could  have  seen  the  cars  attached  to  the 
engine  coming  towards  htan,  and  gotten  out 
of  titi^r  way  befwe  ttie  bumpers  came  to- 
gether, It  was  Ms  duty  to  do  sa**  It  Is  un- 
necessary to  set  out  the  many  otiber  diai^ea 
requested  by  the  deCendutt  and  refused  by 
tiie  court 

There  wste  verffict  and  Jodgment  fw  the 
I^alntift,  assessing  his  dasaagea  at  12.000. 
The  defendants  appeal,  and  assign  as  error 
ttie  aev^  raUngs  at  tiie  trial  court  to  which 
exceptions  were  reserved. 

Homes,  Sheffey  &  Speake,  for  appellant 

UcGLBLIiAK,  0.  J.  Tbe  Integrity  of  plaltt- 
tUf  8  appointment  as  administrator  of  I<egg 
could  not  be  <»UBteially  questioned  hi  this 
sidt  on  tbe  ground  that  the  decedent  was  not 
a  resident  of,  and  left  no  estate  In,  Jackson 
county,  as  was  attemirted  to  be  done  by  tbe 
fourth  plea.  The  demurrer  to  tbe  plea  wos 
properly  austalned. 

The  fifth  plea  presented  a  good  defense  to 
tbe  furdier  prosecution  of  the  action  agafaut 
aCcOhee  and  Fink,  the  sole  defendants.  They 
woe  sued,  as  receivers  of  the  Memphis  & 
Ghaileston  Ballroad  Company,  for  damages 
occasioned  by  fatal  Injuries  to  plaintiff's  In- 
testate, alle^  to  have  been  negligently  In- 
fficted  by  the  servantt  of  the  defendants  In 
the  operation  of  the  railroad  by  Qiem  as  sncb 
receivers.  The  plea  was  that  since  the  com- 
mencemwt  ta  thin  suit  tbe  defendants  had 
been  fully  and  finally  discharged  from  theh: 
recelvashlp  by  the  courts  which  appointed 
them.— said  courts  being  named,— and  had 
turned  over  to  the  Southern  Railway  Com- 
pany, theh:  ssccessors,  all  pnqperty  which 
they  held  as  such  receivers.  By  exhlblte 
which  are  made  pert  of  the  plea.  It  Is  made 
to  appear  that  the  Southern  Railway  Com- 
pany had  become  the  purchaser  of  all  proper- 
ty which  defeudante  held  as  recelvoa  at  a 
sale,  duly  confirmed,  made  in  the  case  In 
which  they  were  appointed  receivers,  and  that 
they  had  been  discharged  from  all  duties  and 
liabilities  as  such  receivers,  and  their  bonds 
as  such  surrendered  to  them.  The  action  be- 
ing against  them  solely  In  their  offldal  ca- 
pacity as  receivers,— m)  personal  fault  or  lla- 
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iiillty  being  laid  against  them,— no  Judgment 
could  be  rendered  against  them  in  this  ac- 
tion. The  court  erred  In  sustaining  Uie  de- 
murrer to  this  plea.  Bond  t.  State,  68  Miss. 
648,  9  South.  353,  and  authorities  there  cited; 
Beach,  Bee.  SI  726,  80Q;  High,  Bee.  fiS  268, 
89Bb;  6  Rap.  &.  M.  By.  Dig.  pp.  1224.  1225; 
Farmers'  Loan  &  Trust  C!o.  v.  Central  B.  B. 
of  Iowa,  7  Fed.  637,  2  McCrary,  181;  Reyn- 
olds T.  Stockton,  140  U.  S.  264.  271.  272,  U 
Sup.  Ct.  773,  36  L.  Ed.  464. 

The  complaint  avers  that  Legg,  the  intes- 
tate, was  employed  by  defendants  as  yard 
master  at  Stevenson,  and  that  he  Tvas  requir- 
ed, in  connection  with  other  duties,  to  couple 
nod  uncouple  cars,  etc.  As  we  are  unable  to 
say,  as  matter  of  law,  that  one  who  Is  yard 
master  may  not  hare  the  duty  of  coupling 
and  uncoupling  cars  imposed  npoa  blm,  and 
that  the  averments  of  the  complaint  In  this 
connection  are  false,  we  cannot  appreciate 
the  argument  made  in  support  of  the  sixth 
plea.   It  was  palpably  a  bad  plea. 

Upon  another  trial  the  fact  that  the  In- 
testate and  the  engineer  or  hostler.  Potts, 
were  In  tbe  employment  of  the  receivers,  as 
distinguished  from  the  railroad  company  of 
which  they  were  receivers,  should  be  made  to 
appear. 

In  no  aspect  of  the  case  would  It  have  been 
proper  to  give  the  affirmative  charge  request- 
ed by  defendant  on  the  theory  of  contribu- 
tory negligence  proved.  If  Legg  at  the  time 
of  his  injuries  was  between  the  third  and 
fourth  cars,  there  Is  no  ground  for  saying 
that  his  presence  there  was  uncalled  for  and 
negligent.  And  being  In  control  of  the  trahi 
and  of  the  operations  of  It  then  going  for- 
ward. It  was,  to  say  the  least,  a  question  for 
the  Jury  whether  his  presence  between  the 
second  and  third  cars.  If  they  found  he  ever 
was  there,  was  negligence  on  his  part  More- 
over, whether  he  was  at  the  one  place  or  the 
other,  and  though  he  may  be,  for  the  argu- 
ment, conceded  to  have  been  negligent  In  be- 
ing between  the  cars  at  all,  or  at  the  par- 
ticular spot,  with  reference  to  tbe  drawheads 
and  bumpers,  which  he  did  occupy,  yet  it  was 
still  open  to  the  Jury  to  find  that  the  en- 
gineer was  guilty  of  such  negligence  in  mov- 
ing his  engine,  or  allowing  it  to  be  moved,  so 
as  to  bring  the  two  parts  of  tbe  train  togeth- 
er, knowing  that  Legg  was  between  them, 
and  that  he  had  a  right  to  assume  that  the 
engine  would  remain  stationary  while  he  was 
between  them  as  would  impose  a  liability  up- 
on his  employers  notwithstanding  any  neg- 
ligence on  the  part  of  Legg  in  being  where 
he  was.  Ballway  Go.  v.  Foehee,  125  Ala. 
199,  27  South.  1006;  Tanner's  Ex'r  v.  Rail- 
road Co.,  60  Ala.  621;  Louisville  &  N.  B.  Co. 
V.  Brown,  121  Ala.  221,  25  South.  609;  Rail- 
way Co.  V.  Lamb,  124  Ala.  172,  26  South.  969. 

This  is  not  a  case  of  depraideat  relations  of 
the  deceased,  but  one  In  which  the  Jury,  from 
a  consideration  of  the  life  ^pectancy,  health, 
strength,  earning  capacity,  etc.,  of  the  In- 
testate, are  to  say  what  the  life,  U  not  un- 


timely cut  off  In  Its  fullness  and  fruition, 
would  have  been  worth  to  distributees  of  bis 
estate  when  death  should  finally  come  in  the 
course  of  nature.  The  amount  Is  not  capable 
of  definite  or  even  approximate  statement  in 
evidence,  but  Is  to  be  found  by  the  jury  as 
best  they  may  from  all  the  circumstances, 
capacities,  and  characteristics  of  the  life  as 
it  existed  up  to  the  mortal  Injury.  The  evi- 
dence adduced  In  this  case  was  properly  sub- 
mitted to  the  Jury  as  supplying  requisite  data 
for  the  estimation  of  damages  by  them,  and 
surely  no  sum  awarded  within  that  claimed 
in  the  complaint— $2,000— could  be  said,  on 
the  evidence,  to  be  excessive. 

We  deem  it  unnecessary  to  discuss  the  sev- 
eral charges  refused  to  defendant  in  this  case 
In  detail.  We  find  no  error  In  tbe  rulings  of 
the  court.  Most  of  these  charges  have  refer- 
ence to  the  supposed  contributory  negllgrace 
of  Legg.  and  their  refusal  was  Justified  by 
considerations  adverted  to  above.  They  take 
no  account  of  the  evldoice  going  to  show  that 
the  injury  resulted  from  Potts'  negligence 
operating  upon  a  condition,  merely,  that  may 
iiave  been  produced  by  negligence  of  Legg, 
nor  of  the  law  that  in  such  case  the  negli- 
gence of  the  injured  person  does  not  cause  or 
contrtbnto  to  the  Injury.  Such  of  tbe  re- 
fused charges  as  are  not  of  tbe  character  Just 
referred  to  are  fiiulty  In  affirming  the  absence 
of  evidence  on  a  given  point  when  there  was 
evidence  on  it  (tbe  eleventh  charge,  for  In- 
stance), or  In  declaring  It  to  have  been  Legg'e 
duty  to  watch  for  the  running  back  on  bim 
of  the  engine  and  cars,  when  it  was  open  to 
the  Jury  to  find  that  be  had  a  right  to  as- 
sume that  the  engine  and  cars  would  remain 
stationary  (the  twelfth  charge,  for  Instance), 
or  are  abstract  In  respect  of  some  fact  as- 
sumed, etc. 

For  the  error  committed  In  sustaining  the 
demurrer  to  defendants'  fifth  plea,  the  Judg- 
ment must  be  reversed.  The  cause  is  re- 
manded. Reversed  and  remanded. 


GUTTBBT  T.  BOBHELL. 

(Supreme  Court  of  Alabama.    June  17,  1902.) 

COSTS— ACTION  FOR  TORT— APPBAlr-DISPOSI- 
TION  OP  CAUSE. 

1.  Code,  9  1320,  provides  that,  iu  actions  for 
torts,  plaiiitifE  shall  recover  uo  more  costs  than 
dnmagea.  where  such  dnmnjii's  do  not  exceed 
$20,  unless  the  presidinR  judxe  f-ertifies  that 
greater  damageBsnould  have  beeu  a^nrded;  and, 
OQ  failure  to  so  oertily,  judgment  muBt  be  ren- 
dered against  plaintiff  for  such  residue.  -He'd, 
that  It  could  not  be  presumed  on  appeal  that  a 
certificate  to  the  effect  that  greater  damages 
should  have  been  awarded  was  made,  iu  the 
absence  of  au  express  recital  of  such  fact  in  the 
record. 

2.  Where  plaintiff  recovers  not  more  than 
$20  damages  in  an  action  for  tort,  and  the  jn^e 
fuila  to  certify  that  more  damages  should  have 
been  awarded,  a  judgment  for  plaiutlff  for  more 
costs  than  damages  is  reversible  error. 

8.  On  appeal  in  snch  a  case,  tbe  apprilate 
court  will  correct  tbe  error  by  reodering  Jttdj^ 
ment  in  conformity  with  the  statute. 
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Appeal  from  circuit  court.  Walka  county; 

A.  H.  Alston,  Judge. 

Action  between  F.  D.  Outtery  and  J.  M. 
BoshelL  From  a  judgment  for  plalntUf,  de- 
fendant appeals.  Beveraed. 

T.  L,  8ow^  Cor  appellant  Ooleman  & 
Bankherd*  for  appellee. 

HAfCALSON,  J.  The  action  was  for  92C0. 
claimed  of  defendant  as  damages  toe  tres- 
pass on  land  of  the  plaintiff.  On  trial,  the  ju- 
ry found  for  the  plaintiff  and  assessed  the 
damages  at  ^16,  and  judgment  was  rend^ed 
for  that  amount  against  the  d^endant  to- 
gether with  the  costi  of  the  case.  There  was 
no  bill  of  ezceptloiu,  and  the  appeal  la  taken 
by  defendant  on  a  transcript  of  the  record, 
tnie  error  assigned  Is  in  the  rendition  of  the 
judgment  set  out,  and  the  gronnd  of  error  In- 
sisted oh  Is.  that  the  recoTery  was  for  less 
than  $20;  that  the  presiding  judge  did  not 
certify  that  greater  damages  should  have  been 
avk-arded,  and  In  the  absence  of  such  a  certifi- 
cate, the  costs  to  be  taxed  against  the  defend- 
ant should  have  been  limited  by  the  judg- 
ment, to  a  recovery  therefor,  to  not  more  than 
the  damages  assessed. 

Section  1326  of  the  Code  provides,  that  "In 
all  actions  to  recover  damages  for  torts,  the 
plahitiff  recovers  no  more  costs  than  damages, 
where  such  damages  do  not  exceed  twenty 
dollars,  unless  the  presiding  judge  certifies 
that  greater  damages  should  have  been 
awarded;  and  on  failure  to  certify,  jndgmoit 
must  be  rendereO  against  the  plaintiff  for 
such  residua" 

In  the  absence  of  express  recital  of  the  fact 
In  the  record  that  the  certificate  of  the  judge 
was  made.  It  cannot  be  presumed  on  error 
that  one  was  made.  Irwi  Oo.  v.  Mangom,  67 
Ala.  247. 

It  has  long  been  held,  that  such  a  Judgment 
Is  erroneous  and  must  be  reversed.  Oalle  v. 
Lynch,  21  Ala.  679;  Held  v.  Gordon,  2  Stew. 
468:  Xlpplns  V.  Peters,  103  Ala.  196,  15 
South.  561.  It  Is  held,  however,  that  on  ap- 
peal In  such  cases,  the  judgment  wlU  be  here 
rendered  In  conformity  with  the  statute. 

Let  the  judgment  below  be  reversed,  and 
one  here  rendered  against  the  appellant,  the 
defendant  below,  for  the  sum  of  (IS.  the  dam- 
ages assessed  against  bUn  by  the  jury,  togeth- 
AT  with  costs  In  the  court  below,  not  to  ex- 
ceed that  sum.  The  appellee  wlU  pay  the 
costs  of  the  appeal. 

Beveraed  and  rendered. 


MARTIK  HAOH.  WORKS  T.  BilLLER. 
(Supreme  Court  of  Atabania.   June  17.  1902.) 

APPEAL— FAILURE  TO  PILE  TRANSCRIPT— MO- 
TION   TO   DISMISS— NOTICE  TO  APPELLEE— 
F\nDENCE  OF  CORPORATE  ACTS— HEARSAY- 
DETINUE— AFFIRM  ATI  VB  CHAROB— ERROR. 
1.  Under  Sup.  Ot.  Role  46  <8  Sonth.  vi).  pro- 
vidini:  that,  for  default  in  filing  a  transcript  as 
thereui  required,  the  appeal  "ma;,  in  the  dis- 
er^ou  of  the  court,  be  dismissed  on  motion  of 
82  80.-20 


appellee.  It  made  not  later  than  the  next  Tburs- 
da;,"  an  appeal  will  not  be  dismissed  because 
the  transcript  was  not  f^led  witbin  the  time  pre- 
scribed, where  tbe  motion  to  dismiss  was  not 
made  on  or  before  the  next  Thursday  after  the 
default  iu  filiug. 

2.  Where  an  appeal  bond  was  given  within 
the  year  allowed,  and  it  did  not  appear  that 
the  delay  In  giving  notice  of  the  appeal  was 
due  to  appellant's  fault,  or  to  cause  other  than 
the  failore  of  the  officers  to  perform  their  du- 
ties, the  appeal  will  not  be  dismissed  on  ac- 
count of  sucn  delay 

3.  Where  a  witness  had  testified  to  the  exe- 
cution of  an  instrument  purporting  to  be  a 
transfer  of  the  property  and  assets  of  a  cor- 
poration, it  was  error  to  exclude,  as  not  the  best 
evidence,  his  testimony  that  its  officers  were 
duly  authorised  by  vote  to  execute  such  transfer, 
as  neither  the  statement  itself,  nor  the  other 
evidence,  showed  that  there  was  In  existence 
written  evidence  of  the  vote  referred  to. 

4.  Where,  in  detinue,  there  was  evidence  to 
show  plaintiff's  purchase  of  the  property.  Its 
right  to  posses^n.  and  defendant's  refusal  to 
deliver  on  demand,  and  the  evidence  on  de- 
fendant's special  plea  was  conflicting,  It  was 
error  to  give  the  general  affirmative  charge  for 
defendant. 

Appeal  from  circuit  court,  Choctaw  county; 
Geaner  Williams,  Special  Judge. 

Action  by  the  Martin  Machine  Works 
against  F.  J.  Miller.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Reversed. 

This  was  a  statutory  actloa  of  detinue, 
brought  by  the  appellant,  the  Martin  Machine 
Works,  agalnat  the  appeUee,  F.  J.  MUler,  to 
recover  the  possession  of  an  engine,  boiler, 
and  fixtures.  The  defendant  pleaded  nou 
deUnet,  and  by  special  plea  set  up  that  after 
the  pnrcbaae  of  the  machinery  sued  for,  the 
plaintiff  and  the  def^dant  rescinded  the  con- 
tract of  sale,  and  plaintiff  agreed  to  surrender 
to  the  defendant  the  notes  given  for  the  pur- 
chase of  said  machinery  and  to  take  back 
the  machinery,  but  that,  when  plaintiff  de- 
manded the  machinery.  It  refused  to  surrender 
the  defendant's  notes.  It  was  shown  by  the 
evidence  Introduced  that  the  Progress  Manu- 
facturing Company  sold  to  the  defendant  the 
machinery  Involved  In  this  suit,  and  tor  the 
purchase  price  thereof  took  two  notes  execut- 
ed by  the  defendant,  each  of  which  recited 
that  It  was  given  for  the  purchase  price  of 
the  machinery,  and  stipulated  that  the  title 
to  said  machinery  remained  in  the  Progress 
Manufactturlng  Company  until  the  notes  were 
fully  paid,  and  that  said  notes  were  not  paid. 
It  was  further  shown  by  the  evidence  that 
the  Progress  Manufacturing  Company  had 
sold  and  conveyed  all  of  Its  rights,  franchises, 
property,  and  assets.  Including  accounts,  etc., 
to  the  plaintiff,  the  Martin  Machine  Works, 
and  that  the  notes  executed  by  the  defend- 
ant were  indorsed  by  the  Progress  Manu- 
facturing Company  to  the  Martin  Machine 
Works.  The  other  facts  adduced  in  evidence 
necessary  to  an  understanding  of  the  decision 
on  the  present  appeal  are  sufficiently  stated 
In  the  opinion.  Upon  the  Introduction  of  all 
the  evidence,  the  court,  at  the  request  of  the 
defendant,    gave    the    general  affirmative 

t  a.  Sm  Evideace,  roL  20,  Celt.  Dig.  U  461,  &I2. 
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chni^e  In  Its  bebalf,  to  Oie  grlvlng  of  which 
charge  tbe  plaintiff  duly  excepted.  There 
were  verdict  and  judgment  for  the  defoid- 
ant  The  plaintiff  appeals,  and  assigns  aa  er- 
ror  tbe  several  rollngs  of  the  trial  court  to 
which  exceptions  were  reserved.  The  trial 
of  this  case  was  had  on  March  21,  1900. 
Tbe  bill  of  exceptions  was  signed,  as  recited, 
"In  open  court  In  term  time,"  on  March  28, 

1900.  The  appeal  bond  was  given  on  July 
9.  1900.  Tbe  citation  of  appeal  was  Issued 
on  May  6,  1001,  and  was  executed  on  the 
same  day.  The  certificate  of  appeal  was 
signed  by  the  cl^k  of  the  court  on  May  6, 

1901.  'The  transcript  was  filed  In  the  office 
of  the  clerk  of  the  supreme  court  May  11, 
1901.  The  cause  was  submitted  In  the  su- 
preme court  upon  the  merits,  and  on  the  mo- 
tloua  to  dismiss  tbe  appeal,  and  to  strike  out 
all  the  assignments  of  error  upon  the  follow- 
ing grounds:  (1)  That  the  Judgment  was  ren- 
dered more  than  two  months  before  the  ap- 
peal was  taken.  02)  That  the  transcript  was 
not  filed  In  the  proper  time.  Because  the 
Judgment  was  rendered  by  the  circuit  court 
In  this  cause  on  March  21,  1000,  the  citation 
of  aroeal  was  s^ed  on  May  6,  1900,  the 
appeal  bond  was  approved  on  July  9,  1900. 
and  yet  tiie  transcript  was  not  filed  In  tbe 
■tq»reme  court  until  May  11,  1001,-^nore 
tban  12  months  after  the  appeal  was  tokoL 

W.  F.  Olover.  for  appellant  Taylor  &  Bl- 
more  and  G.  R.  Gavin,  for  ai^Uee. 

SHARPB,  J.  Tim  appeal  was  taken  in 
vacation  to  the  siqweme  court  tram  next  fol- 
lowing. The  transcript  waa  not  filed  within 
the  thne  pr«crlbed  by  law.  but  was  filed  be- 
fore  the  expiration  of  the  term.  Tbe  mo- 
tion to  dlsmlM  tiie  HQieal  was  not  made  on 
or  before  the  next  Thursday  after  the  default 
In  filing,  and  therefore  ia  not  within  the  pn>> 
yMon  of  role  45  of  supreme  court  practice  (8 
South.  Tl.),  whteh  la  to  effect  that  for  default 
In  fllHv  a  tranacript  ae  therein  reqntared  the 
appeal  "may.  in  the  discretion  of  the  court, 
be  dismissed  on  motion  of  appellee,  If  made 
not  later  than  tbe  next  Thursday."  Street 
T.  Street  113  Ala.  333,  21  South.  138.  The 
^Ing  of  the  appeal  bond  effected  the  ap- 
peal within  tbe  year  allowed  for  wpeallng, 
and  It  not  appearing  that  tbe  delay  which  oc- 
curred In  giving  notice  of  the  appeal  was  due 
to  appellant's  fault  or  to  a  cause  oth«  than 
the  failure  of  the  oflicers  to  perform  the 
duties  required  by  the  statute,  such  delay 
wUl  not  be  treated  aa  a  ground  for  dismiss- 
ing the  appeal  or  for  striking  out  the  assign- 
ments of  error.  Kimbrell  t.  Bxigcn,  90  Ala. 
830,  7  South.  241. 

Plaintiff  claimed  to  have  obtained  title  to 
the  machinery  sued  tor  from  the  Progress 
Manufacturing  Company,  a  private  corporar 
tlon.  It  was  proven  by  the  deposition  of  a 
witness,  and  without  dispute,  that  the  latter 
corporation  had  made  a  conditional  sale  ot 
the  machinery  to  defendant;  the  transaction 
being  evidenced      defendant's  notes  for  pur- 


chase money,  whereto  there  waa  an  express 
reso'vatlon  to  the  vendor  of  title,  together 
with  the  right  to  take  possession  of  the  prop- 
erty In  case  of  default  aud  that  the  notes 
w^  not  paid.  In  tbe  deposition  Is  the  fol- 
lowlng,  among  other  statements  of  tbe  vlt- 
ne»;  "Tbe  Progress  Mfg.  Go.  Is  no  longer 
In  existence.  It  has  been  succeeded  by  the 
Martin  Machine  Works,  whl^  Qoncero 
boi^ht  out  all  tbe  property  and  assets  of 
every  kind  owned  by  the  Progrees  Mannfac- 
turlng  Company.  It  still  owds  all  tbe  as- 
sets of  the  Progress  Mfg.  Ca**  There  was 
exhibited  In  aud  Introduced  aa  part  of  tlie 
depoaltlon  a  writing  purpniliv  to  be  a  trans- 
fer to  the  pklntlff  from  the  Progress  Mann* 
facturing  Company;  and  the  witness,  after 
testifying  to  the  execution  of  that  Instru- 
ment by  otBcers  of  the  oorpwatten,  depoaed 
further  that  "said  officers  were  flnty  au- 
thorised to  execute  sold  conveyance  by  a 
vote  of  said  corporation  In  a  meeting  called 
for  that  purpose."  This  latter  statement  was 
excluded  on  motion  based  iq>on  tbe  ground 
that  the  statement  waa  not  tbe  best  evi- 
dence of  the  matter  stated.  This  ruling  was 
erroneous,  for  the  reason  that  there  ie  noth- 
ing in  the  statement  Itself  nor  hi  any  of  the 
evidence  which  suggests  or  raises  any  pre- 
sumption that  there  was  In  existence  written 
evidence  of  the  vote  referred  to.  In  the  ab- 
sence of  any  charter  prohibition,  a  vote  of  a 
private  corporatkm  to  cmfer  authority  on  an 
agent  to  execute  a  conv^ance  of  personal 
property  may  or  may  not  be  evldoicea  1^ 
writing,  and,  when  not  shown  to  be  so  evi- 
denced, may  be  proved  orally.  Morrill  v. 
Manufacturing  Ga,  82  Hun,  6tt;  Mosb  t. 
AvereU.  10  N.  Y.  464;  Bank  v.  Dandridge; 
12  Wheat  64,  6  Z..  Bd.  S62;  Preston  v.  I^ 
Co.,  61  Ma  43.  See,  also.  Cook,  Stockb.  | 
714. 

But  apart;  from  the  evidence  exduded. 
there  waa  In  tiie  remainder  of  the  d^oaltloD 
evidence  Introdveed  withoat  t^ectton,  tend- 
ing to  prove  ^tntUfB  pordiase  of  the  prop- 
ert7,  Its  right  to  pouession  of  tbe  aame^  and 
of  defendant's  refusal  to  ddlvw  it  on  de- 
mand made  prior  to  commenoonent  of  the 
suit;  and  as  to  matters  set  up  In  ISie  apedal 
pleas  there  was  conflict  In  tbe  evidence.  Un- 
der such  conditions,  the  t^rge  given  at  de- 
fendant's re<]u«t  invaded  0ie  jnry'B  province. 

It  wUl  be  ordered  that  the  motion  to  dis- 
miss the  appeal  and  to  strike  assignments  of 
error  he  overruled,  that  the  Judgmrat  be  re- 
versed, and  that  the  caose  be  ronanded. 


OKLAHOMA  VINEGAR  CO.  v.  HAMILTON 
et  hL 

(Supreme  Court  of  Alabama.   June  12,  1902.) 

SALES—DEULT  IN  DBLIVBRINO— OPPORTUNITT 
TO  INVKSTIOATS  PURCHAaBR'B  80Z.VBNCY— 

INSTRUCTION. 

1.  Where,  in  an  action  for  the  price  of  goods, 
the  evideuc«  showed  that  delivery  was  to  be 
made  at  once;  that  the  goods  were  not  shipped 
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for  moK  tbao  two  wcehB  afttr  oidered;  and 
that  when  receired.  a  wtA  lata-,  too  late  for 
tLe  purpose  of  the  pnrcbaaera,  CMnmtuiicated  to 
tbe  a^ent  ot  the  Tendor  at  the  time  the  order 
was  given,  acc^tauce  was  refused, — an  instrno 
tioB  that  the  Tendor  bad  snch  reasonable  time 
for  shipment  as  woold  admit  of  its  Institatiiic 
and  completing  an  investigatiou  as  to  the  pur- 
chaser's insoWeDcr,  etc.,  was  properlr  refused, 
as  misleading,  without  deSmng  what  time 
would  haTo  been  reasonable  In  referanea  to  tha 
cxpeditiMi  demanded  bj  the  wder. 

A^teal  from  drcnlt  court,  Pike  fiountj; 
John  P.  Hubbard.  Jtuj^ 

AetSoB  by  the  OklBhoma  Vbtegar  Company 
i^Inst  HamiltOQ  ft  Bnnkley.  From  a  Jndc- 
ment  to  d^endanto,  plalntUE  appeals.  Af- 
flrmed. 

Tbe  appellant,  tbe  Oklahoma  Vinegar  Com- 
pany, brought  the  preaent  lult  against  the  ap- 
pellees, Hamilton  ft  Bonkley,  upon  a  Terl* 
fled  accoont,  to  recoTo:  tbe  pnrchaae  price  ot 
phosphates  sold  by  tbe  plaintiff  to  tbe  de- 
fendants. Tbe  purchase  was  made  through 
a  traveling  salesman  of  the  plaintiff,  to  whom 
tbe  defendants  gave  a  written  order  for  tbe 
goods.  Tbe  defendants  pleaded:  First,  the 
g«ieral  issue;  second,  the  rescission  of  tbe 
contract;  and.  third,  tbe  breach  of  contract 
by  tbe  plaintiff.  Tbe  other  facta  of  the  case 
are  sufficiently  ebown  In  the  opinion.  Upon 
tbe  Introdnctlon  of  all  the  evidence,  the  plain- 
UflF  requested  the  court  to  give  to  tbe  Jury 
the  following  written  charges,  and  separate- 
ly excepted  to  the  court's  refusal  to  give 
eacb  of  them  as  asked:  "0)  If  the  Jury  be- 
lieve tbe  evidence,  they  must  find  toe  the 
plaintiff."  "(5)  The  words  In  tbe  contract 
or  order  in  evidence,  'at  once,*  mean.  In  law, 
'within  a  reasonable  time*;  and.  If  you  be- 
lieve from  the  evidence  that  the  goods  were 
ablpped  to  the  defendants  as  soon  as  plaintiff 
In  the  case  could  get  satisfactory  recom- 
mendation as  to  the  solvency  and  financial 
standing  of  defendants,  then  such  shipment 
would  have  been  within  a  reasonable  time, 
under  the  meaning  of  tbe  contract  and  you 
■honld  find  for  plaintiff.  (4)  I  charge  you, 
gentlemen,  that  if  the  order  was  given  on 
November  Sd,  and  plaintiff  delivered  goods 
to  railroad  for  shipment  to  defendant  on  No- 
Tembw  19tb,  then  the  goods  would  have  been 
shipped  within  a  reasonable  time,  and  you 
should  find  for  plaintiff."  There  were  ver- 
dict and  Judgment  for  the  defendants.  The 
plaintiff  appeals,  and  assigns  as  error  the 
refusal  of  tiie  court  to  glTO  the  several  cbai^ 
gea  requested  by  It 

Wortiiy  ft  OardhcE,  for  ajn^Ilut.  B.  B. 
Brannen,  for  appelleea. 

McCLBLLANf  O.  J.  TbB  evidence  goes  to 
ibow  that  the  time  wtthln  which  delivery 
tbe  goods  defnidantB  ordered  from  plain- 
tiff's agent  was  to  be  made,  wu  (tf  the  e»- 
lenee  of  the  eootract  ot  sale,  and  the  writ- 
tn  order  signed  1^  the  defendants  expressly 
■tipnlates  that  tha  goods  were  to  be  shipped 


r  "at  once*'  from  Montgomery  to  tbe  defcnd- 
I  ants  at  Troy,  Ala.  It  Is  also  shown  that  the 
'  goods  mre  not  shipped  at  once,  but  toon 
than  two  veela  after  the  ordo*  was  given, 
and  after  the  occasion  for  which  defendants 
wanted  the  goods  had  passed;  that  they 
w«e  not  ahtpped  fnun  Moatgoaoery  at  all, 
but  from  Atlanta,  Ga.;  and  that  they  ar^ 
rived  at  Troy  more  than  three  weeka  later 
than  aey  were  to  have  been  deUvered  there 
according  to  the  contract  between  defendanto 
and  plalntifTs  agent*  and  entirely  too  late 
for  tbe  purpoees  of  defoidanta,  oommunleat- 
ed  to  the  agent  at  the  ttma  the  orda  was 
given.  It  la  also  shown  Qiat  defendants 
promptly  declined  to  receive  the  goodst  and 
cepndlated  the  transactloB,  on  tbe  ground  (tf 
tbe  unwarranted  d^ay  In  delivery.  It  Is  not 
and  could  not  be  even  plausfbly  Insisted  <ai 
these  facta  that  Ihe  vin^^  ciHnpany,  In  thla 
anlt  for  the  price  of  the  goods,  was  entitled 
to  the  afBrmattTe  charge,  though  that  direc- 
tion waa  requested  by  plalntUC  on  the  trtaL 
It  Is  ImUsted,  however,  that  notwithstanding 
the  exigent  nature  of  defendants'  use  tor  the 
goods,  communicated  to  platntUTs  agent  and 
notwithstanding  tbe  writtok  order  Itaelt  calls 
for  shipment  of  tbma  "at  once"  from  a  near- 
by station,  the  plaintiff  had  audi  Raaonabla 
time  for  shipment  as  would  admit  of  Its  In- 
stituting and  completing  an  Investigation  as 
to  defendants'  solvency,  etc.,  and  that  char- 
ges requested  to  that  effect  should  have  been 
given.  We  do  not  think  so.  The  doctrine 
Is  that,  when  no  time  is  specified  for  ship- 
ment or  delivery,  tbe  shipment  and  delivery 
are  well  made  In  such  time  as  would  be  rea- 
sonable under  all  the  circumstances:  and  It  is 
true^  too,  doubtiess,  that  some  appreciable 
time  must  elapse  on  an  order  for  shipment 
"at  once,"  and  such  necessarily  lapsing  time 
would  be  a  reasonable  time  in  a  sense  ref^ 
able  to  tile  urgent  words  of  the  order;  but 
in  this  latter  case  (the  case  here)  It  would 
be  palpably  misleading  to  Instruct  the  Jury 
that  plaintiff  had  a  reasonable  time  to  ship 
and  deliver,  without  defining  the  time  that 
would  be  reasimable  by  a  reference  to  the 
urgency  of  defendants*  occasion,  and  the  ex- 
pedition demanded  by  the  terms  of  the  order. 
Especially  would  such  charges  have  been  mis- 
leading and  prejudicial  here,  In  view  of  the 
long  delay  which  supervened,  and  the  assert- 
ed purposes  of  that  delay,— to  Inquire  far 
and  near  Into  tbe  commercial  standing  of 
defendants.  It  was  dearly  tbe  contempla- 
tion of  defendants  and  the  agreement  of  tbe 
agent  that  the  goods  sbould  be  shipped  at 
once  from  Montgomery,  and  no  longer  delay 
In  shipment  was  authorized  than  was  neces- 
sary to  consult  the  persons  referred  to  in  the 
order,  and  who  lived  In  Montgumery,  aa  to 
defendants'  solvency,  etc.,  and  thereafter  to 
deliver  the  goods  at  a  seasonable  hour  to  the 
carrier.  The  charges  asked  by  plaintlfl  were 
properly  refused. 
Affirmed. 
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(All. 


EDSON  T.  STATE. 

fSnpreme  Conrt  of  Alabama.    Jane  12,  IWZ.) 

8TATUTBS-RBPSAL  —  JURORS  —  SELECTION  — 
PRBJUDIdAL  BRROR^INDICTMENT— MOTION 
TO  QUASH-OVIDBNCB  TO  SUPPORT  OROUNDS. 

1.  Act  Feb.  21,  1887  (Acts  188^-87,  p.  190), 
providiog  tbat  members  of  the  board  of  rev- 
euue  sball  constitute  a  board  of  jury  commis- 
sioners  for  the  Belectiou  of  jurors,  was  repealed 
by  Act  March  2,  1901  (Acta  1900-1901,  p. 
1904),  proTiding  tbat  the  jadgea  of  the  dty 
court,  judge  of  probate,  sheriff,  and  derk  shaU 
constitute  such  ooard,  although  such  was  not 
expresslj  provided,  as,  the  two  being  conflict- 
ing, and  the  latter  an  afflrmative  statute  levia- 
luff  the  subject-matter  of  the  former,  it  was 
evidently  Intended  as  a  sabstitate  for  it. 

2.  On  a  criminal  prosecution  it  was  prejudi- 
cial error  to  draw  names  to  complete  the  jury, 
after  the  venire  was  exhausted,  from  a  box  pre* 
pared  by  the  board  of  revenue.  Instead  of  from 
the  box  prepared  by  the  board  of  jarr  com- 
mlasiODers,  as  provided  by  Act  March  2,  1901 
(Acts  1900-1901,  p.  1994). 

3.  A  motion  to  quash  an  Indictment  on  the 
ground  that  it  was  found  upon  illegal  and  in- 
competent  evidence,  and  that  the  witnesses 
were  not  swom  according  to  law,  was  proper- 
ly overruled  where  uo  evidence  wu  offered  to 
sustain  such  allesatloni. 

Appeal  from  dty  coaxt  of  MoDtgom^: 
William  H.  Thomaa,  Judge. 

George  Edson  was  convicted  of  mnrdw  in 
the  first  degree,  and  appeals.  Reversed. 

The  Indictment  preferred  In  this  case  was 
signed,  "Terry  Richardson,  Special  Solicitor 
for  the  County  of  Montgomery."  The  defend- 
ant moved  the  court  to  quash  the  Indictment 
upon  the  following  grounds:  "(1)  Because 
said  indictment  was  found  npon  illegal  and 
Incompetent  evidence.  (2)  Because  the  wit- 
nesses before  the  grand  jury  which  found  and 
returned  said  Indictment  were  not  sworn  ac- 
cording to  law.  (3)  Because  the  witnesses  be- 
fore the  grand  Jury  were  sworn  by  one  Ter^ 
ry  Richardson,  who  was  not  the  solicitor  an- 
thorlzed  by  law  to  administer  the  oath  to 
eald  witnesses.  (4)  That  said  Terry  Richard- 
son v:aB  not  duly  and  legally  authorized  and 
appointed  to  act  as  such  solicitor.  (6)  That 
the  records  of  this  court  fail  to  show  that  at 
the  time  of  the  appointment  of  said  Richard- 
son there  was  any  necessity  therefor,  and  this 
the  defendant  hereby  offers  to  prove  by  the 
records  of  this  court,  and  the  defendant  prays 
judgment.  (6)  The  defendant  further  moves 
to  quash  said  Indictment  because  the  said 
Terry  Richardson  was  appointed  to  serve  as 
special  solicitor  during  the  absence  of  the 
Honorable  Tennent  Lomax.  Defendant  avers 
that  from  the  time  of  the  organization  of 
said  grand  jury  unto  the  returning  of  said 
Indictment  the  said  Tennent  Lomax  was  not 
absent,  but  was  present  in  the  city  of  Mont- 
gomery, wherein  this  honorable  court  sits. 
And  this  the  defendant  Is  ready  to  prove,  and 
prays  judgment  hereon."  The  minute  entry 
reciting  the  appointment  of  said  Richardson 
as  special  solicitor  was  in  words  and  figures 
as  follows:    Minutes.    City  Court  of  Mont- 


^  3.  See  Indictment  and  Information,' ToL  K,  CenL 
Dig.  t  475. 


gomery.  State  Oases.  July  Term,  1901. 
Hon.  Tennent  Lomax,  the  solicitor,  being  ab- 
sent, Terry  Richardson,  Esq.,  a  competent  at- 
torney, was  appointed  by  the  court  to  act  as 
special  solicitor  in  the  solicitor's  place,  and 
during  his  absence,  and  was  duly  sworn  ac- 
cording to  law  as  such  solicitor,  and  thereup- 
on entered  upon  the  discharge  of  his  duties  as 
special  solicitor."  The  bill  of  exceptions  con- 
tains the  followhig  recital  In  reference  to  this 
motion:  "The  defendant  offered  do  evidence 
to  sustain  any  or  either  of  the  grounds  of 
said  motions,  or  either  of  them,  and  made  no 
proof  of  the  averments  thereof.  The  court 
overruled  the  motion  of  the  defendant  to 
quash  said  indictment"  The  only  other  rul- 
ing pres^ted  to  the  court  on  the  present  ap- 
peal 1>  sufficiently  shown  In  the  opinion. 

Bibb  OniTes  and  W.  T.  Selbels,  for  appe- 
lant. Cbaa.  O.  Brown,  Atty.  Gen.,  Air  the 
State. 

TYSON,  J.  A  cursory  comparison  of  the 
act  approved  B'ebruary  21,  18ST  (Acts  18S0- 
87,  p.  190),  with  the  act  approved  March  2, 
1901  (Acts  1900-1901,  p.  1994),  wlU  show  that 
they  cannot  and  were  not  intended  to  be  op- 
erative at  the  same  time.  Both  of  them  relate 
to  and  deal  with  the  same  subject- matter, 
and  some  of  their  provisions  are  directly  in 
conflict  Manifestly  the  purpose  of  the  lat- 
ter was  to  take  from  the  board  of  revenue, 
constitntlng  the  board  of  Jury  commissioners, 
the  power  and  authority  conferred  npon  them 
by  the  former,  and  to  confer  that  power  and 
authority  upon  a  board  composed  of  the  judge 
and  associate  judge  of  the  dty  court,  and  the 
probate  Judge,  sheriff,  and  clerk  of  the  cir- 
cuit court  of  the  county.  It  Is  entirely  clear 
from  the  general  policy  of  the  two  acts,  gath- 
ered from  the  purposes  and  objects  sought  to 
be  attained,  that  It  was  not  the  Intention  of 
the  legislature  to  have  two  legal  jury  boxes 
for  the  county  at  one  and  the  same  time,— 
one  prepared  by  the  board  of  revenue  as  a 
board  of  Jury  commissioners,  and  the  other  by 
the  judges  of  the  dty  court,  judge  of  probate, 
sheriff,  and  clerk,--to  say  nothing  of  the  con- 
flicting provisions  of  the  two,  and  the  con- 
fusion that  would  follow  if  such  w^e  the 
case.  Tlie  fact  that  the  lawmakers  immedi- 
ately, following  the  repealing  dause  in  the 
later  act  made  provision  for  the  legality  of 
juries  drawn  by  the  board  of  revenue  for  the 
year  1001,  clearly  evinces  that  they  under- 
stood that  the  later  act  repealed  the  former. 
Furthermore,  the  last  act  is  an  afflrmatire 
statute  revising  the  entire  subject-matter  of 
the  former,  and  was  evidently  Intended  as  a 
substitute  for  it  This  being  true,  It  had  the 
effect  of  repealing  the  formw,  although  con- 
taining no  express  words  to  that  effect  3 
Brick.  Dig.  p.  750.  I  49. 

On  the  trial  of  this  defendant  a  jury  was 
not  obtained  from  those  persons  who  were 
upon  the  venire,  summoned  and  appearing. 
It  therefore  became  the  duty  of  the  pre- 
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pldlng  Judge,  under  section  10  of  the  act  ap- 
proved March  2,  1901,  to  draw  from  the  Jurr 
box  a  sufficient  nuaber  of  names  to  complete 
the  Jury.  Against  the  objection  of  defendant, 
the  Judge  drew  the  names  to  complete  the 
Jury  from  the  box  prepared  by  the  board  of 
revenue,  and  not  from  the  box  prepared  by 
the  board  of  Jury  commlssiootts  under  the 
act  of  1901.  Id  this  there  was  errw.  The 
defendant  was  entitled  to  have  Oe  names 
drawn  from  the  legal  Jury  box,  and  the  ac- 
tion of  the  court  In  drawing  than  &om  an- 
other box  was  clrarly  Tlolative  of  the  provi- 
sions of  the  act,  and  can  no  more  be  mitaeld 
than  coDld  bis  direction  to  the  sheriff,  had 
he  given  It,  to  snmmca  a  soflldait  nmnber  of 
persons  to  complete  the  Juxy  from  the  citisen- 
sbip  of  the  county,  or  had  he  drawn  the 
names  from  the  togal  box  before  the  venire 
was  exhausted,  or,  for  that  matter,  any  otber 
disobedience  of  the  mandate  of  the  statote. 
EzeU  V.  State,  102  Ala.  101,  16  South.  810; 
Llnehan  v.  State,,  IIS  Ala.  70,  21  South.  49T. 

There  Is  no  merit  In  those  grounds  of  the 
motion  to  quash  the  Indictment  predicated  up- 
on the  appointment  of  iUdiardson  by  tiie 
court  to  act  in  the  aolldtor's  place.  Or.  Cod^ 
i  5622.  No  evidence  was  offered  in  support  of 
the  otbee  grounds.  For  this  reason,  if  for  no 
other,  th^  were  properly  overruled. 

For  the  error  pointed  out,  the  Judgment  of 
conviction  must  be  reversed,  and  fb)  cause 
remanded. 


ILLXNOTS  CBNT.  R.  CO.  v.  HARRIS. 

(Snpreme  Court  of  Mtsslssipp!.    Dec.  8,  1902.) 

CARRimS  —  THROUGH  TRAINS  —  STOPPraO  AT 
DESTINATION— TICKETS— VARIATION  BT  PA- 
ROL —  AORBBMENTS  WITHOUT  CONSIDERA- 
TION. 

1.  Where  a  round-trip  railroad  ticket  la  sold, 
good  ou\j  for  one  dar.  It  Is  sood  for  a  retom 
trip  on  the  only  train  return ing  that  dar> 
thongh  such  train  is  not  scheduled  to  stop  at 
the  station  of  pnrcliase, 

2.  A  conversation  at  the  time  of  the  sale  of 
a  ticket  caliinf;  for  a  return  passage  ou  a  cer- 
tain train,  in  which  the  agent  notwed  the  pas- 
senger that  he  might  have  difficulty  in  retom- 
ing  on  the  train,  and  the  passenger  replied  tliat 
he  would  take  his  chance,  did  not  dcnrive  the 
p«sMDger  of  hto  righto  nndtt  the  tema  of 
the  ticket. 

3.  The  right  of  a  passenger,  under  his  ticket, 
to  tTftTel  to  his  destination  on  a  certain  train, 
was  not  affected  by  a  conversation  with  a  flag- 
man, in  which,  aftw  informing  the  paaaenger 
that  the  train  did  not  stop  at  his  desthuition, 
the  flagman  pennltted  him  to  remain  on  the 
train  on  condition  that  he  get  off  at  some  other 
station. 

Appeal  from  drcult  court,  Hinds  ooonly; 
Bobt  Powell,  Judge. 

"To  be  ofBelally  reported." 

Action  by  Joseph  Harris  against  the  Illinois 
Central  Kallroad  Company.  From  a  Jadg- 
ment  In  favor  of  plaintiff,  defendant  appealSL 
Afflnned. 

Mayes  ft  Harris,  tor  appellant  Alexander 
A  Alexander,  for  appellee. 


TBRRAIi,  J.  AppeHee  on  Sunday  even- 
ing, the  3d  day  of  March,  1001,  bought  of  the 
agent  of  appellant  at  Bidgeland  an  excursion 
ticket  to  Jackson  and  retnm.  good  for  that 
day  only.  Lato  at  night  <m  fiw  same  day 
be  boarded  train  Na  20,  which  was  the  only 
train  upon  which  be  could  retnm;  and  after 
passing  Tugaioo,  and  befwe  readiing  Rldge- 
land,  be  was,  according  to  tiie  evidence  made 
on  his  side  of  the  case^  ejected  tram  the  train 
with  insult  and  violence;  He  sued  the  com- 
pany, recovered  Judgment  tor  |7G,  and  the 
company  appeals. 

The  trial  court  Instructed  the  Jury  that; 
If  train  No.  20  was  the  only  train  upon  which 
appellee  conld  return  to  Bldgdand  that  day, 
hiB  eq)al8ton  theref^Knn  was  wrongful  The 
company  insista  that  the  Instroctlon  was  er- 
ror, and  ^tes  Railroad  Co.  v.  Bodgers,  81 
Bonth.  SSI,  80  Miss.  200,  as  bding  opposed 
to  this  view  of  the  law.  But  bi  tbat  case 
Rodgers  returned  home  the  next  day  on  his 
excursion  ticket,  and  could  liave  returned  by 
one  or  more  trains  on  the  day  he  was  refused 
passage  on  No.  6.— a  fast  train,  not  stopping 
at  Egremont,— If  be  bad  desired  to  do  so; 
yet,  declining  to  return  on  trahu  that  would 
have  placed  bim  at  home  tbat  day,  he  com- 
plained that  a  fast  train,  not  scheduled  for 
Egremont,  excluded  him  fnnn  iWBsage  on  It 
In  r^ly  to  repeated  offers  to  bribe  blm.  Con- 
ductor Howard  made  a  slighting  or  insulting 
remark  to  Bodgers,  but  that  Incident  was 
not  a  factor  In  the  case.  Having  had  oppor- 
tunity to  return  to  Egremont  oa  the  very  day 
that  he  was  refused  passage  by  Conductor 
Howard,  and  having  yet  two  days  mwe  for 
a  retnm  to  Egremont,  he  Indsted  on  returning 
to  Egremont  by  the  only  train  that  never 
stopped  at  tbat  point  That  esse  was  qnlto 
different  from  the  one  before  us.  It  was, 
however,  shown  hue,  tm  the  railroad  com- 
pauy,  that  trahi  No.  26  was  not  scheduled 
to  stop  at  Rldg^and,  and  that  the  agent 
at  Ridgeland,  when  selling  the  rotmd-tr^ 
ticket  to  Harris,  told  him  that  If  No.  26  should 
be  late,  or  b^lnd  Ita  scheduled  time,  he  would 
And  difficulty  In  returning  upon  it  and  that 
Harris  replied  be  would  take  the  chance.  It 
showed,  also,  that  Harris,  upon  boarding  the 
train  at  Jackson,  was  warned  by  the  flag- 
man that  the  train  did  not  stop  at  Ridgeland. 
and  that  be  said  he  would  get  off  at  Tugaioo, 
or  go  on  to  MadlstBi,  and  that  the  flagman 
pomitted  him  to  remain  on  the  train  upon 
that  condition.  It  is  evident  tbat  what  pass- 
ed between  the  flagman  and  Harris  at  Jack- 
son was  of  no  consequence  because  the  rights 
and  dntles  of  the  parties  were  fixed  by  the 
ticket  held  by  Harris.  WeUs  v.  Railroad 
Co.,  67  Miss.  24,  6  South.  737.  We  further 
think  the  right  of  Harris  to  return  on  26  was 
not  affected  by  the  statement  of  the  agent 
at  Bidgeland  that  If  the  train  was  behtad  its 
acbednled  tim^  be  would  experience  dlfllculty 
In  returning  apon  It;  for  be  conld  not  In  that 
manner  cnrtaU  cr  il1Tn^fll^^l^       righta  evldeu- 
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ced  by  tbe  ticket  which  he  was  writliig  for 

the  compauy.  The  uncontradicted  proof  w&a 
that  Mo.  26  wafl  on  time,  bat.  If  It  bad  not 
been  en  ttane^  it  would  not  have  aflEected  the 
merits  oi  tbe  controTerq'.  Harris  bad  a  ticket 
for  returning  that  day  to  Bldgeland,  be  en- 
to«d  the  only  train  that  could  put  him  there 
on  that  day,  and  he  was  not  a  trespasser, 
but  was  rightfully  thereon.  Head  t.  Ball- 
way  Co.,  78  Ga.  85S,  7  S.  B.  217.  U  Am. 
St  Eep.  434.  To  sell  Harris  a  coupon  tidcet 
to  return  on  that  day,  and  then  to  deny  blm 
the  right  to  passage  upon  Its  only  train  that 
could  return  him  to  his  destination,  would 
have  operated  as  a  palpable  ftaud  upon  blm. 
We  think,  his  ticket  gave  Um  a  right  of  pas- 
sage upon  No.  28,  and  that  bla  ejection  was 
wrongful,  and  tbe  lastructlon  of  the  learned 
Judge  was  not  enor. 

The  punitory  damages  Imposed  by  the  Jury 
were  not  Inflicted  In  coDsequence  of  the  put- 
ting Harris  off  the  train,  but  for  inanlt  and 
violence  In  so  doing;  and  the  qnestlon  relating 
thereto  was  fairly  submitted  to  tiie  Jury,  and 
we  du  not  understand  counsel  to  challenge 
the  Instruction  of  the  court  or  the  finding  of 
the  Jury  in  this  respect. 

Tbe  refusal  of  the  court  to  ^ant  to  defend- 
ant its  ntotb  and  tlUrteenth  requests  for  to- 
stroctlon  to  the  Jury  is  earnest^  argued  as 
matter  of  error;  but,  if  the  views  ezivessed 
in  tbe  first  port  of  this  opinion  are  coitect, 
their  refusal  was  not  error. 

Afiirmed. 


WESTERN  UNION  TEL.  00.  T.  PAI^- 
LOTTA. 

(Supreme  Oonrt  of  Missisaippl.   Dee.  8.  1902.) 

TBLHGRAPHS—MHfflSAOBS— DELAY— BYIDBNCD- 
STATUTOBT  DAMAGBS-fiPBGIAIi  DAMAOBS. 

1.  Wliere  a  telegram  wai  deiiTered  for  traos- 
misision  ou  October  8,  1901,  and  the  agent  on 
thnt  day  informed  the  sender  that  tbe  message 
had  been  sent,  but  the  agent  at  the  place  of 
defitination  stated  on  the  next  day  that  the 
oieBsaKC  lisd  not  be«i  received,  and  it  wae  not 
delivered  until  October  10,  1901,  and  on  its 
face  bore  evidence  that  it  was  received  at  ita 
destination  on  the  Rth,  a  finding  that  the  mea- 
sage  was  not  Beitmnablr  delivered,  entitling 
plaintiff  to  statutory  damages,  waa  proper, 

2.  ^\'bere  plaintiff  claimed  damages  for  the 
losa  of  work  by  delay  in  the  delivery  of  a  tele- 
gram, but  failed  to  prove  the  diaracter  or  ex- 
tent of  the  work  lost,  or  for  what  time  it  would 
have  continued,  or  that  the  work  was  lost  as 
the  result  of  the  negligence  of  the  telegraph 
compauy,  a  finding  of  special  damages  for  such 
loss  was  erroneoos. 

Appeal  from  circuit  court,  BanUn  county; 
Jno.  B.  Enochs,  Judge. 

*'To  be  officially  reported." 

Action  by  WUUe  Fallotta  against  the  West- 
ern Union  Telegraph  Company.  From  a  Judg^ 


ment  In  favor  of  plaintiff  drfendant  appeals. 

AfQrmed  conditionally. 

Mayes  &  Harris,  fur  appelant  Wm.  Bncli- 
annan,  for  a!H>dIee. 

TEIRRATj,  J.  Willie  Pflllotta  sued  ttie  West 
ern  Union  Telegraph  Company  in  the  sum 
of  $25  for  statutory  damages,  and  for  the 
further  sum  of  flOO  for  special  damages,  for 
failure  to  deliver  within  a  reasonable  time 
a  message  sent  by  him  from  Vlcksbnrg  to 
Mamie  Pallotta.  at  Star,  lllss.  He  elalmcl 
special  or  actual  damages  because  of  loss  of 
a  job  at  Vicksburg,  and  the  Jury  assessed 
his  entire  damages  at  f70.  It  was  In  evi- 
dence that  the  telegram  was  delivered  for 
transmission  at  the  appellant's  office  atyick>*- 
hiurg  on  Monday,  the  8th  day  of  Octobor, 
1901,  and  upon  that  day  the  agent  there  In- 
formed Pallotta  that  the  message  had  been 
sent;  but,  receiving  no  answer,  he  took  the 
train  that  evening,  and  arrived  In  Star  on 
the  9th  of  October,  when  the  agent  thcro 
said  his  telegram  had  not  been  received.  On 
the  lOtb  of  October  the  message  was  deliver- 
ed In  Star,  and  on  Its  face  bore  evldenci> 
that  It  had  been  received  at  Star  on  tbe  Dili 
of  October.  It  must  be  obvious,  tbereforf. 
that  the  message  was  not  seasonably  deliv- 
ered, or  If  the  time  of  Its  reception  at 
be,  upon  the  evidence,  uncertain,  yet  tbe  find- 
ing of  the  Jury  has  settied  that  point  in  fa- 
vor of  the  appellee.  The  finding  of  the  Jury 
therefore  supports  the  contention  of  the  ai>- 
pellee  as  to  the  $25  stotutory  damages  aneil 
for. 

The  plalotifF  below  testified  he  waa  a  car- 
penter  by  trade,  and  had  on  the  Sth  of  Octo- 
ber secured  a  Job  to  Vlckeburg;  but  the 
character  or  extent  of  the  Job,  or  tar  wh;it 
time  It  was  to  cmtlnn^  is  not  shown.  There 
la  nothing  In  the  record  to  ahaw  what  dam- 
ages he  had  suffered  by  the  loss  of  the  job. 
That,  upon  the  evidence,  would  be  a  matter 
of  mere  conjecture;  and  oonjectore,  It  lins 
often  beoi  saM,  cannot  frapport  a  verdict. 
It  does  not  appear  from  tiie  evidence  in  the 
case  that  PaUottA  would  have  lost  his  Job 
with  Cane  &  Patrick  at  Vlefcsburg  if  he  had 
returned  fliereon  the  night  of  the  9tb  of  Oc- 
tober, aa  he  well  could  have  done.  His  only 
excuse  for  not  returning  appears  to  hare 
been  that  he  bad  no  money  upon  which  to 
retnm.  That,  however,  was  the  personal 
misfortune  of  tbe  appellee,  and  not  the  fiinit 
of  the  appelant.  We  find  no  evidaice  to  the 
record  to  support  Uie  finding  at  the  Jury  for 
any  special  damages. 

If  the  excess  of  ¥25  txa  stetntory  damagea 
be  remitted,  the  Judgment  will  be  aflbmed; 
othmrlse  it  will  be  revwaed,  and  tbe  eauae 
remanded  for  a  new  trial. 
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TTBYENS  T.  TAZOO  &  M.  V.  S.  CO. 

(Soproae  Conrt  of  Miralsmppl.    D«c.  S,  1902.) 

BAILROADS-^NJURT  AT  CROSSING— QUBSHW 
FOa  JURY— WILUPUL  INJURY— ILLB- 
QAL  SPEED— SIQNALS. 

1.  In  an  actioti  for  injuries  to  a  pedeatrifln 
while  crossing  railroad  tracks  in  a  city,  erl- 
dencc  AcU  to  require  a  SDbmlssioa  of  the  case 
to  tbe  jax7. 

2.  Where  plaintiff  was  struck,  in  a  much  fre- 
4|neuted  part  of  a  city,  by  a  railroad  train  ap- 
proaching from  tiie  rear  at  a  rate  of  apeed 
bi|^  ia  ezcasa  of  the  itetutory  limit,  and 
without  g^Tioff  any  signals,  the  cooipaivy  waa 
guilty  of  recklessness  amoanting  to  wUlfoluesa, 
wfthodt  regard  to  whether  plaintiff  wag  enti* 
tied  to  be  where  he  was  struck. 

Appeal  from  drcnft  court,  Hbids  county; 
Robt.  PoweU,  Judge. 

Action  by  John  D.  Stevens  against  the 
Tazoo  Sc  Mississippi  Vall^  Railroad  Compa- 
ny. From  a  Jnd^eot  In  favor  gt  defradant, 
plaintiff  appeals.  Reversed. 

Harper  ft  Potter,  for  appellant  liayes  ft 
Hairla,  for  appellee. 

CALHOUN,  J.  The  canae  wmt  off  below 
on  a  peremptory  charge  of  die  teamed  cir- 
cntt  iaA$e  to  tbe  jory  to  find  for  defendant 
on  tbe  teattmony  for  plaintiff.  It  follows 
tltat.  In  onr  view  of  It,  we  are  to  be  con- 
trolled by  a  adsUoB  of  tbe  qaestlott  wbetber 
a  verdict  for  fhe  pl^ntlff  on  that  testimony 
would  be  permitted  to  stand.  On  that  the 
jury  woidd  have  beat  warranted  In  bettevlng 
the  folhnring:  Tbe  iTntan  Paasei^  Rail- 
road Depot  of  the  dty  of  Jackson  la  sltaated 
Jost  nwth  of  Gai^ol  street,  which  nma  east 
and  west,  and  erosaing  the  rallmd.  The 
next  street  sontb  la  Pearl,  and  the  next  soDth 
of  tiiat  ts  Pascagoola,  and  the  next  south  ol 
that  la  South  street.  These  atteeta  are  320 
feet  apart  Tbe  main  track  of  the  IlUinls 
Oentral  BaOroad  nms  straight  nmtb  and 
eoath.  crossing  all  these  streets.  The  Yazoo  ft 
Miaalsstppl  Valley  BMbroad  Company  habitu- 
ally used  this  main  track  goii«  aoutb  mitil  It 
arrived  at  a  point  about  midway  between 
Pearl  and  Pascagoiila  streets,  at  which  point, 
by  a  switch  arrangement,  its  pasaenser  trafaM 
left  the  matn  track,  and  went  on  Its  own  sep- 
arate track,  running  thence  due  aonth  to  a 
point  about  haUway  between  Pascagoula  and 
Sooth  streets,  when  It  diverged  to  tbe  aonth- 
wesb  on  tts  way  to  Natcbea.  Dlven  railroad 
tracha  and  switch  tracks,  running  north  and 
sooth,  eroas  Pascagoola  street  and.  Just 
soirth  of  pascagoula  street  and  between  that 
and  South  street  the  gronnd  Is  practically 
gridlroiied  wI13i  switch  tracks;  and  an  this  la 
in  a  populoUB  and  maeh-f)«quented  quarter  of 
tbe  cHy,  and  much  used  by  pedestrians,  and 
has  been  ao  need  for  20  years,  to  the  knowl- 
edge at  tbe  railroad  company.  Early  tai  the 
afternoon,  3lr.  Stevens  was  on  his  way  to  a 
factory.  He  had  come  from  the  eastern  part 
of  ttie  dty,  going  weat  on  Pascagoula  atreet 
When  be  reached  the  nUroad  crossing,  his 


route  led  sooth  and  a  Uttle  west  of  sontb  to 
tbe  factory,  which  was  the  point  of  his  des- 
tination. On  leadilng  tiie  main  line  of  tbe 
UUnohi  Oentral  BaUrrad  where  It  erosaea  that 
street  Hr.  Stevens  lodced  up  tbe  line,  and 
saw  a  passenger  train  moving  south,  which 
be  took  to  be  what  la  wdlnarlly  known  aa 
the  **CanDon  Ball"  train  at  the  Illtnota  Oen- 
tral Ballroad  Company.  When  he  saw  It  It 
waa  Just  at  Peaxl  street  820  feet  north  ot 
where  he  waa.  He  walked  aeroas  that  main 
track  ot  the  Illinois  Central  Railroad  Compa- 
ny, and,  oi  contse,  believed  himself  to  be,  and 
wa^  absolntdy  out  of  all  danger  from  that 
train  If  It  had  coatfanied  down  the  matai  line. 
When  he  got  acron  that  main  line,  be  was 
Immediately  disturbed  by  tbe  movements  of 
awitdi  englnea  and  cars  in  the  switch  yards 
south  of  bim,  tn  whldi  direction  be  ^ras  go- 
iaag,  and,  to  avoid  danger  from  them,  he  waa 
on  the  alert  to  watch  their  movements.  He 
had  tboDgbt  that  the  point  ciC  deflection  flEom 
the  ZUInoIs  Central  main  Ibie  Into  the  Yaioo 
ft  Hisslasippi  Valley  Ifaie  was  to  bhi  aonth 
at  a  pcdnt  about  midway  between  Paaca- 
goula  and  South  streets,  which  was  a  mis- 
take. Mow,  while  watdilng  tbie  swttdi  en- 
In  his  front  he  pursued  bis  course  a 
little  west  of  south,  fronting  the  sirttdti  en- 
ghies,  from  which  only  there  seemed  to  bIm 
any  possible  danger,  and  got  to  tbe  eaatem 
sU^  at  tbe  ooes-tles  of  the  railroad  tradt  of 
tbe  Yaaoo  ft  Mississippi  Vall^  BalUioad  Com- 
pany. If  be  bad  stopped  In  tbe  apace  be- 
tween the  two  traces,  be  would  have  been 
pofectiy  asf^  but,  observing  the  tastlnet  of 
men  when  a  train  la  comteg  down  a  track, 
he  got  aa  far  away  from  the  Illlnola  Central 
mahi  Une  aa  possible,  and  was,  as  we  have 
eaid,  at  the  eaatem  end  of  the  cross-ties  on 
tbe  Yaaoo  ft  Mississippi  Valley  track.  He 
waa  watchful  and  alert,  to  the  beat -of  his 
Judgmoit  aU  the  ttme,  to  avoid  danger.  His 
back  was  towards  tbe  north— towards  tbe 
depot  from  which  the  train  waa  coming— 
when  the  Tazoo  ft  Mlaalssip:^  Valley  trahi, 
wltbont  ringing  a  bdl  or  blowli«  a  ^atle, 
ran  on  bim,  and  Inflicted  injuries  which  will 
greatly  Impair,  If  not  destroy,  bis  usefulness 
througfa  llf&  One  sharp  blow  of  tbe  wblatle 
would,  no  doubt,  have  prevented  any  casualty. 
The  speed  of  this  trabi  which  strock  him  la 
put  by  Mie  witneaa  at  the  rate  of  from  10 
to  15  mlloB  an  bonr;  anoOier,  at  12  miles  an 
bov;  and  a  fair  deductkm  from  tbe  testbncmy 
of  the  plabitlff  btanadf  wonKt  put  It  at  from 
20  to  22  miles  an  hour;  and  thla,  aa  we  have 
said.  In  a  very  populoas  ndgbboi^ood,  hi  the 
heart  at  tbe  city,  in  a  place  much  frequented 
by  tbe  peopte;  If  the  train  which  did  the 
damage  to  this  man  had  been  gobig  at  tbe 
lawful  rate  of  speed  of  six  mllea  an  hour. 
It  is  plain  that  the  catastrophe  would  not 
have  oceorred,  becauae,  by  tbe  tbne  the  trab 
could  have  gotten  to  bbn,  be  would  have 
been  at  an  entlrdy  aafe  place  He  bad  tbe 
right  to  suppose,  and  did  aiqtpoae,  that  tbe 
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soiitfa-boimd  train  tras  not  traveling  &ster 
than  the  limit  prescribed  by  law,  In  which 
case  he  was  In  no  sort  of  danger.  Bnt  It  be 
bad  not  supposed  so,  the  fact  remained  that 
the  speed  was  at  least  twice  lliat  of  the  law- 
ful limit.  As  soon  as  he  got  bis  bearings  as 
to  danger  from  the  switch  engines  In  his 
front  to  the  sonth,— and  he  sa^s  In  a  secmd,— 
he  would  hare  looked  back  north  for  any  dan- 
ger from  any  train  from  tiiat  quarter,  It  be- 
ing the  time  of  day  for  trains  to  more  out 
from  the  depot.  While  the  writer  dissented 
from  the  conclusion  of  ttie  court  In  Bdl  v. 
Balhnad  Co.,  30  South.  821,  he  and  the  whole 
court  subscribed  then,  and  subscribe  now,  to 
the  language  of  Chief  Justice  Whitfield  Id 
that  case,  that:  "So  many  questions  are  In- 
tegrated usnally  Into  the  solution  of  the  ques- 
tion of  negligence— It  Is  so  necessary  to  ex- 
amine all  the  circumstances  making  ug  the 
situation  in  each  aise— that  It  must  be  a  rare 
case  of  negligence  that  the  court  will  take 
from  a  Jury."  A  Judge  at  his  desk,  whose 
duties  seclude  blm  very  much,  and  train  him 
to  habits  of  careful  deliberation,  Is  not  near- 
ly so  compctrat  to  determine  what  a  man 
of  the  usual  and  ordinary  prudence  might  do 
under  given  drcumstances  as  a  Jury  from 
the  body  of  the  people.  Oontributwy  negli- 
gence, as  a  defense,  must  be  quite  obrlous  to 
an  reasonable  minds  to  warrant  Its  announce- 
ment as  matter  of  law.  This  te  thor- 
oughly established  by  the  antliOTltles  dted  In 
the  brief  of  counsel  tm  appelant  Espedal- 
ly  note  2  Shear.  &  B.  Neg.  (Stb  EH)  p.  8S0,  fi 
477,  bearing  on  Situations  like  that  disclosed 
in  this  record,— of  confusion  by  noises  of 
many  engines  and  nnmbexs  of  tracks  and 
trains.  Under  ancb  circumstances  it  may  be 
Qiat  a  man  of  great  prudence  might  err  In 
Judgment,  though  udng  his  utmost  and  most 
wary  attention.  Bnt  the  statute  prohibiting 
the  running  of  trains  mwe  than  six  miles  an 
hour  In  cities,  etc.,  was  enacted  to  protect 
against  "the  known  imprudence  of  the  many 
who  need  protection  against  HiemselTes." 
Railroad  Go.  t.  McGowan,  62  Miss.  688,  62 
Am.  B^.  205;  Ballway  Co.  t.  Garter,  77 
Miss.  517,  27  South.  99a  This  In  no  way  Im- 
pinges on  the  doctrine  that  contributory  neg- 
ligence may,  in  palpable  cases,  defeat  recov- 
ery, and  defeat  It  as  matter  of  law.  The 
question  now  Is  as  to  what  may  be  taken 
from  the  province  of  the  Jury.  Much 
ntronger  cases  have  been  held  to  be  within 
the  exclusive  provhtce  of  that  constitutional 
body.  Downing  t.  Steamditp  Go.  (La.)  29 
South.  207;  LanqdEln  t.  UcOormlck  (La.)  29 
South.  963,  83  Am.  St  Bep.  246;  Law  T.  BaU- 
way  Go.  (Tex.  Civ.  App.)  67  B.  W.  1025. 
The  case  of  Bailroad  Go.  t.  Crockett,  78 
Miss.  412,  29  South.  Ife,  in  no  degree  mili- 
tates against  this  view.  There  the  railroad 
was  in  no  fault  and  plalntlflTr  gross  negli- 
gence was  palpable.  We  hold  tSiIs  now: 
Tliat  regardless  of  whether  this  plaintiff 
was  a  trespass^  or  a  licoise^  at  ivoperly 


wh^  he  was,  It  was  ref^essneis  tuitamount 
to  wlllfniness  for  a  taUroad  company  run- 
ning its  train  In  flagrant  violation  of  lav  as 
to  ^>eed  and  as  to  signals  to  run.  In  open 
daytime,  on  a  man  with  bis  back  to  tbe  en- 
gineer, in  the  heart  of  a  city,  and  In  a  mw^ 
frequented  part  of  It  Ballway  Go.  v.  Garter, 
77  Miss.  611,  27  South.  998;  Bailroad  Go.  v. 
Van  Steinbui^  17  Mich.  117;  Morgan  r.  Bail- 
road Co.  <Mo.  Sup.)  60  S.  W.  196;  Ballway 
Co.  T.  Lee,  92  AJa.  271.  9  South.  290;  BaU- 
roQd  Go.  T.  Brown,  77  Miss.  842,  28  South. 
M9.  In  suc!h  situations  there  should  be  a 
careful  lookout  and  dose  obsernnoe  of  aB 
the  precautions. 
Beversed  and  remanded. 


COOK  et  al,  r.  STATE. 

(Supreme  Court  of  MiBBissippI.    Dec.  1,  1902.; 

STATB  —  BOUNDART  —  HmDLB  OF  RITER  — 
COURTS— TERRITORIAL  JDRISDIOTION  —  LIQ- 
UOR PROSBX}UTION— BVIDBNCB— WAIVBR  OF 
OBJHCTIONS. 

1.  Code,  i  361,  establisblug  the  boundary  of 
Coahoma  county  "to  the  river,"  aud  Laws 
1802,  p.  365.  §  2.  fixing  the  western  boondarr 
of  the  I<^r8t  judicial  district  of  that  couoty  "be- 
tween said  pven  line  and  the  Mississippi  river." 
and  Code,  f 347,  giving  counties  jurisdiction  "to 
the  western  boundary  of  the  state,"  most  all  be 
read  is  pari  materia  with  section  345,  fixiug 
the  boundary  of  the  state  as  "beginning  on  the 
MissiBMppi  river,  meaning  thereby  the  center 
of  said  river  or  uiread  of  the  stream,"  etc..  and 
the  middle  line  of  the  Mississippi  river  marks 
the  juriadiction  oi  the  courts  of  the  counties 
and  judicial  districts  of  counties  situate  there- 
ou, 

2.  Courts  take  judicial  coguisance  that  of- 
fenses between  the  middle  line  of  the  Mississip- 
pi river  and  the  Mississippi  shore  are  withio 
the  jurisdiction  of  the  courts  of  the  districts 
on  the  margin  east  of  the  place  of  the  offense. 

3.  Id  a  prosecution  toe  unlawfully  selling 
liquor  ou  a  ferryboat,  where  the  evidence  show- 
ed that  the  sale  was  made  iu  February,  1«>01. 
it  WAS  error  to  permit  a  witness  to  tesary  that 
in  April,  1902,  he  was  on  the  boat,  and  found 
whisky  in  a  box.  etc. 

4.  The  contents  of  a  United  States  liquor 
license  to  defendants  could  not  be  shown  by 
the  state  by  parol  evidence.  In  the  absence  of 
notice  to  produce. 

6.  Evidence  that  the  general  character  and 
reputation  of  the  boat  was  that  of  a  whisky- 
boat  was  inadmissible. 

6.  In  a  prosecution  for  selling  liquor  on  a 
ferryboat  in  the  Mississippi  river  and  on  the 
Mississippi  side,  it  was  error  to  pmnit  the 
state  to  show  other  sales  made  on  the  Arkansas 
side. 

7.  Admission  of  incompetent  evidence  over  ob- 
jection and  exception  is  not  cured  by  the  fact 
that  afterwards  evidence  Is  i^ven  along  the 
same  lines  without  objection. 

Appeal  from  circuit  court  Coahoma  coun- 
ty; Sam  C.  Cook,  Judge. 

R.  B.  Cook  and  Jersey  Woods  were  con- 
victed of  violation  of  the  Uqnor  law,  and 
appeal.  Beversed. 

B.  B.  Cook  and  Sertef  Woods  owned  and 
operated  a  steam  lanndi  boat  In  the  lOssls- 
dppl  river,  and  did  a  ferry  baidne«B  across 
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tbe  river  from  tbe  MisalSBlppl  OAe  to  the 
AAinus  Bide.  At  tbe  April  term,  1902,  of 
tbe  drenlt  court  of  tbe  First  district  of  Ooa- 
bonia  county,  Miss.,  tbey  were  Indicted  for 
xmlawfiilly  selling  "vinous,  malt,  and  Intox- 
icatlDg  Uqnors  In  less  quantities  than  one 
gallon"  In  the  aald  district  The  evidence 
for  the  state  vras  to  tbe  effect  that  the  sale 
iras  made  far  east  of  tbe  thread  or  middle 
of  tbe  Mississippi  river,  as  It  now  Is.  It  Is 
mged  by  counsel  for  appellants  that  the  true 
boundary  of  the  state  la  not  the  shifting 
boundary  that  follows  tbe  thread  of  the 
stream  aa  tbe  river  changes  Its  course  from 
vear  to  year,  but  that  section  1,  p.  47,  of  tbe 
(.'ode  of  1857,  fixes  the  boundary  line  be- 
tween the  two  states  the  same  as  It  was  be- 
tween this  territory  vhea  owned  by  France 
and  Great  Britain,  which  was  established  as 
the  middle  of  tbe  stream  as  it  existed  In 
1763,  when  It  was  fixed  by  tiiese  powers.  It 
is  insisted  that  the  state  must  prove  that 
tiie  sale  was  east  of  tbe  tiiread  of  tbe  stream 
as  It  existed  In  1763,  beyond  a  reasonable 
doubt  Both  the  defendant  were  convicted 
and  sentenced,  and  both  appeal.  The  opin- 
ion of  the  court  omitalns  a  further  statement 
of  the  facts  as  to  other  questions  Involved. 

D.  A.  Scott  and  J.  A.  Qlover,  tor  appel- 
Innts.   Wm.  Williams,  Asst  Dlst  Atty.,  for 

tbe  State. 

GALHOON,  J.  The  evidence  BofflctaDtly 
shows  venue.  Section  861  of  the  Code,  es* 
taMisblng  tbe  boundary  of  Ooahoma  connty 
"to  tbe  riv«r,"  and  aectlon  2,  p.  365,  Laws 
181)2.  fixing  tbe  western  boimdary  of  tbe 
First  Judicial  district  of  that  connty  "be- 
tween said  given  line  and  tbe  Misslssipiid 
river,"  and  Code,  |  847,  giving  counties  Ju- 
risdiction "to  tbe  western  boundary  of  the 
state,"  must  all  be  read  In  pari  materia  vrlth 
section  346,  fixing  the  boundary  of  the  state 
as  "beginning  on  the  Mississippi  river,  mean- 
ing thereby  the  coiter  of  said  river  or  thread 
of  tbe  stream."  etc.  The  middle  line  of  that 
river  marks  tbe  Jturlsdictlon  of  the  court  of 
the  counties  and  Judicial  districts  of  counties 
on  that  river,  and  courts  take  Judicial  cog- 
nizance that  offenses  between  tiut  line  and 
our  shore  are  In  tbe  Jurlsdictkm  of  tbe  courts 
of  tbe  districts  on  the  mai^bi  east  of  the 
place  of  the  crime  or  misdemeanor.  San- 
ders V.  Anchor  Line  <Mo.  Sap.)  10  S.  W. 
8  L.  R.  A  890;  Buck  v.  EHenbolt  (Iowa)  61 
X.  W.  22,  16  Li  B.  A  187.  Medium  fllum 
aqus  certainly  remains  tbe  Jurisdictional 
boundary,  regardless  of  any  changes  In  the 
bed  of  the  stream  by  gradual  accretion  and 
recession.  Nebraska  v.  Iowa,  143  TJ.  S.  359, 
12  Sup.  Ct  896,  86  L.  Ed.  186.  And  we  are 
not  required  now  to  decide  what  would  be 
the  effect  upon  Jurisdiction  of  a  sudden  avul- 
sion. If  sncb  had  occurred,  the  defendants 
most  idkow  it;  the  state  having  brought  evi- 
dence tbat  tbe  occmraice  was  far  east  of  the 


middle  of  the  Une  of  the  river,  and  In  front 
of  the  proper  district. 

The  indictment  In  this  case  Is  specifically 
for  the  sale  of  liquor,  and  Is  under  Code,  | 
1674.  aa  modified  by  the  local  election  sec- 
tions of  the  chapter  on  dramshops,  and  does 
not  charge  the  new  offense  of  keeping  for 
sale,  created  by  Laws  1000,  p.  141,  c.  104, 
but  this  is  not  material  to  the  points  to  be 

'  considered.  The  Indictment  la  perfectly  val- 

!  Id. 

The  evidence  showed  that  the  sale  was 
made  In  February,  1001,  and  yet  the  witneas 
Wllkerson  was  permitted  to  testify  that  more 
j  than  a  year  afterwards,  in  April,  1902,  he 
was  on  the  boat  of  defendants,  which  was 
operating  under  a  federal  and  state  coast- 
ing and  f»ry  license,  and  found  then  on  It 
whisky  in  a  box,  and  some  patent  cork* 
screws,  and  a  federal  United  Stetes  license 
!  to  defendants.  This  was  too  long  aft«  the 
I  sal^  and  the  contente  of  the  United  Stetea 
i  Ucense  could  not  be  shown  by  parol  with- 
out  previous  notice  to  inroduce.  Snyder  t. 
State,  78  Miss.  866,  20  South.  78;  Clark  t. 
Adams,  81  South.  746.  It  Is  true  that  we 
affirmed  Clark  v.  Adams,  supra,  notwith- 
standing tbe  ermr  of  admitting  the  parol 
evidence  of  the  llcoise;  but  that  was  a  dvU 
action,  and  the  proof  of  liability  was  over- 
whelming and  uncontradicted.  Here  the 
proof  of  the  sale  was  seriously  contradicted, 
and  It  is  questloiAble  If  omvlctlon  would 
have  resulted  but  for  this  and  oth»  Incom- 
petent evidence  noted.  Based  on  this  evi- 
dence, the  coort  charged  the  Jury,  at  the  in- 
stence  of  the  stete,  as  follows:  "(2)  Tbe 
court  Instructs  tbe  Jury  that  If  they  believe 
from  Uie  evidence,  beyond  every  reasonable 
doubt,  that  the  defendants  have  posted  In  or 
about  their  place  of  business  In  this  state  a 
license  stamp  showing  payment  of  a  special 
tax  for  the  sale  of  Intoxicating  liquors,  lev- 
ied under  the  laws  of  the  United  States,  or 
that  they  had  such  license,  or  had  paid  sutdi 
tax,  or  if  they  were  in  this  state  In  posses- 
sion of  appliances  adapted  to  unlawful  re- 
telling, it  is  presumptive  evidence  that  tiiey 
were  engaged  in  selling  Intoxicating  liquors 
contrary  to  law."  This  chai^  burnt  Into 
i  the  minds  of  the  Jury  tiie  Incompetent  evi- 
dence, and  falls  to  fix  It  at  or  about  the  time 
of  the  sale. 

Evidence  wu  allowed  that  the  genenk 
diaracter  and  reputation  of  the  boat  was  tbat 
of  a  wblskyboat  which  was  clearly  inad- 
missible. Moreover,  It  was  permitted  to  the 
state  to  show  other  sales  than  that  charged, 
and  on  tbe  Arkansas  side  at  tbat  Tbla  was 
error;  the  very  point  being  whetlier,  on  a 
ferryboat  plying  between  the  two  banks  of 
tbe  Mississippi  river,  a  sale  was  made  on 
the  Bide  of  this  state.  King  v.  State.  06 
Miss.  602.  6  South.  18s. 

We  cannot  agree  with  counsel  for  tbe  state 
that  because,  after  objection  and  exception 
to  all  tbe  fmregolng  Incompetent  testimony. 
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further  aridenoe  was  gtm  vftboot  objec- 
tion cm  the  same  Unea,  tlia  oror  waa  CDced. 
Where  a  principle  of  admlaalbUltT  Is  once 
decided,  oouDsel  need  not  annoy  the  presid- 
ing Judge  and  Us  <qM>«diicr  connael  by  inter* 
mptlng  with  continual  objectbaia.  He  need 
only  he  concorned  to  be  aore  that  it  Is  ez- 
actiy  the  aame  prlnc^^  Heriin  t.  Daly 
Oflaa.)  81  South.  790. 
Beveraed  and  remanded. 


EXCHANGE    NAT.    BANK    OP  LITTLE 
ROCK,  ARK..  T.  RUSSELL. 

SAICB  T.  SBARL8  at  al. 
(aopreioa  Court  of  UisBiBBippL   Dee.  12.  1902l) 

SAI^  —  BIU.  OF  UU>IHO  —  ABSIGNHBNT  TO 
BANK— FAYHBINT  GW  DRAFTS— DBFECT8  IN 
QUALITY  AND  QDANTITr— BREACH  OF  CON. 
TRACT  BT  BBLLBR. 

1.  Where  a  bank  pnrchaMd  draft!  with  bills 
of  lading  attached  for  ffrain  shipped,  and  the 
cwisignGes  paid  the  drafts,  the  bank,  thotifb 
liable  for  damages  for  defects  in  qauUtr  and 
shortaRe  in  quantity  of  the  jfrain  covered  by 
aacb  bills  of  lading,  waa  not  liable  for  damages 
for  the  conaigoor'a  failare  to  ship  other  grain 
to  the  consignees  under  different  contracta. 

Appeal  from  chancery  cotirt,  Warren  coun< 
ty;  W.  P.  S.  VoitTesB,  CtaanceUor. 

Actkott  by  Seaila  Bn».  and  by  A.  O.  Rus- 
sell againat  the  BxtAange  National  Bank  of 
Little  Roi^  Ark.  From  a  Judgment  in  favor 
of  plaintiff  In  each  caae,  dnteudant  appeals. 
Rerersed. 

This  ia  a  saK  In  attachment  in  the  chan- 
cery court  of  Warren  connty  by  appelleea 
QRalnst  appellant,  under  section  486,  Code 
1892,  to  recover  damages  for  breaches  of 
several  contracts  for  the  purchase  of  grain 
by  appellees  from  the  Smith  Grain  Company, 
of  Little  Bock,  Ark.  Two  separate  salts 
were  brought  by  appellees.  The  nature  of 
the  damages  sought  to  be  recovered  In  each 
suit  was  of  two  distinct  characters.  The 
Smith  Grain  Company  had  sold  to  appellees 
grain,  and  drew  drafts  on  them,  and  attach- 
ed the  bills  of  lading  to  the  drafts,  which 
were  purchased  from  it  by  the  Exchange 
National  Bank  of  Little  Rock.  These  drafts 
were  paid  by  appellees,  and  the  proceeds  of 
them  were  in  local  banks  in  Warren  county 
wlien  the  attachments  were  sued  out.  They 
seek  In  this  bill  to  recover  damages  to  them 
for  the  defective  quality  of  this  grain,  and 
for  shortage  In  the  quantity  of  same.  They 
also  seelt  to  recover  In  this  same  suit  damagos 
for  the  failure  of  the  Smith  Grain  Company  to 
ship  to  them  other  grain  under  different  con- 
tracts. There  was  a  decree  in  the  lower 
court  for  all  the  damages  sought  to  be  recov- 
ered. From  that  decree  the  Kxchauge  Na- 
tional Bank  appeals.  These  cases  were  once 
before  In  the  supreme  court. 

Catchlnga  &  Catcliinga,  for  appelant  Mc- 
lAurin,  Armlatead  &  Brlen,  for  appellees. 


WHirnriELD,  O.  J.  nie  decree  M  the 
court  below  went  too  far.  Tfala  sroae,  doubt- 
leas,  from  mlsapprebenslon  on  the  part  of 
tiM  learned  chancdlor  of  the  opinions  in 
ttaew  caaea  In  80  Mlaa.  — ^  82  Sootii.  2S7. 
Whaterer  damage  the  aK>^ees  In  these  two 
caaea  have  sustained.  1^  reason  of  defeetiTe 
qnali^  in  the  grain,  or  by  reaa<m  <^  any 
shortage  In  the  grain  deUrered  to  iw^eUeu 
covered  by  the  bills  of  lading,  they  may  r^ 
cover,  but  they  canmt  recover  tiom  tbla  ap- 
pellant any  damage  which  tiiey  may  have 
aastalned  by  reaaon  of  the  failure  ot  tbe 
Smith  Oraln  Conmany  to  Bhlp  gtaia  wUdi  it 
had  contracted  to  ablp.  That  taUnre  on  the 
part  of  the  Smith  Oraln  Company  to  d^rer 
to  theae  an>elteea  other  ahipmenta  of  gnUa 
tiian  thoae  corded  1^  the  bills  of  lading  in 
tbeae  two  aiwfdfie  caaea,  purchased  by  the  ap- 
pellant, la  a  breach  of  the  contract  between 
the  appelleea  and  tbe  Smith  drain  Com- 
pany, bnt  la  no  breach  of  cmtract  oa  the  p:irt 
of  the  appellant.  Tbe  appellant  ^hnply  had 
nothing  to  do  with  those  ooutraeta.  It  la  in 
no  way  connected  with  the  breach  of  those 
contracts  by  the  Smith  Grata  Compan;. 
The  ground  on  whldi  recOTery  la  allowed 
againat  appellant  tor  dafecttre  qnaUty  and 
shortage  in  quantity  of  the  particular  grain 
covered  by  the  bills  of  lading  bought  by  the 
appellant  la  fliat  as  to  such  grain  the  ap- 
pellant has  been  contractually  substituted  as 
the  vendor  of  all  such  grain  in  place  of  the 
Smttti  Oraln  Company,  and,  of  coarse,  must 
answer  as  any  other  vendor  would  answer 
for  defects  In  qnaUty  and  for  Acvtage  bi 
quantity,  Bnt  there  la  no  eontiactnal  rela- 
tion whatever  between  tbe  appelant  bank 
and  either  of  the  appdlees  or  the  Smith 
Grain  Company  aa  to  any  otbtx  gtutu  than 
Ruch  grain  aa  the  appelant  bought  the  bills 
of  lading  for.  The  appellant  haa  no  concern 
with  the  taUnre  of  the  Smith  Gratak  Company 
to  carry  oat  Its  contracta  to  ship  Indefinitely 
other  car  loada  ot  grain  which  It  may  have 
contracted  with  the  appellees  to  ship.  The 
distinction  la  pUln  (Miller  T.  Bank  [Mlsa.]  S 
South.  430),  and  the  cases  frMD  Tocaa,  Mis- 
souri, and  North  Oarollna  dted  as  In  the 
former  opinion  show  what  we  mean.  They 
are  all  cases  In  wUtdi  the  bank  had  become, 
by  purchase  of  tbe  bills  of  lading,  the  snbstl- 
tuted  vendor  ctf  the  grain  covered  sach 
bills  of  lading,  and  tliat  Is  the  wbole  extent 
ot  our  former  opinlona. 

Reversed  and  remanded. 


STATE  ex  rel.  BABRON.  DIat  Atty.,  v. 

OOLB,  Auditor. 

(Supreme  Court  of  Mississippi.    I>ec.  \.  1902.) 

STATES— TRUST  FUNDS-I NT ERBST— CONSTITU- 
TIONAL PROVISIONS— APPROPRIA- 
TION—NECBSSITT. 

1.  Const.  I  212,  fixing  tbe  nte  of  hiterest  on 
trust  funds  held  \tf  the  state  at  6  per  cent., 
and  requiring  the  aanlaunaiid  dlatrlntiini  of 
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interest  on  wnA  fimds.  Is  not  Mlf-execntinK, 
so  as  to  recinire  the  state  auditor  to  pay  inter- 
est on  a  fluid  arising  from  the  sale  of  timber 
on  lands  granted  bj  the  Unfted  Ettates  to  tba 
Industrial  Institnte  and  College  for  Girts  hj 
Acta  Cong.  28,  p.  815,  c  JM.  witboat  an 
appropriation  haTing  been  madv  bj  tba  legia- 
latUTtt  therefor. 

Appeal  Cram  <drnilt  court.  HlndB  eonntj; 
Bobt  Powell,  Judge. 

"To  be  offlclaUy  reported." 

Maodamw  by  the  stat^  on  ttae  relation  of 
J.  W.  Barron,  di«trl<^  attomcty.  against  W. 
Q.  Cole,  atate  auditor.  Judgment  for  de- 
fendant, and  the  relator  appeals.  Affirmed. 

The  Indostrial  Instltnte  and  College  of 
Columbus  was  Incorporated  and  established 
by  tbe  act  of  March  12,  18S4.  By  the  acts 
of  congress  (chapter  184,  p.  816,  toL  3Si  ap- 
prored  March  2.  189G,  It  was  provided  that 
the  governor  of  Mississippi  ^oald  be  au- 
thorized to  select  lauda  of  the  United  States 
amounting  to  one  township  in  quantity,  and 
that  patents  ahould  Issue  therefor  to  the  state, 
provided  the  proceeds  of  said  lands,  when 
sold  or  leased,  should  forever  r^aln  a  fund 
for  tiie  use  of  tbe  Industrial  Institute  and 
College  for  Olrls.  Tbe  legislature  of  the 
atate  of  Ulssisstppl  paraed  an  act  in  1888 
(Acts  1868,  <L  15>  accepting  tbe  grant,  and  au- 
thorized the  sale  or  lease  th^eof,  or  to  sell 
the  timber  on  It.  Acting  under  the  antbor- 
tty  of  this  act,  the  board  of  trustees  of  said 
institution  proceeded  to  procure  patents  to 
tbe  land  from  the  United  States,  and  sold  the 
timber  from  the  lands,  and  the  proceeds  of 
the  sale  to  the  amount  of  $156,405.05  was 
pnld  Into  the  state  treeaury  and  a-edlted  to 
the  Industrial  luRtltute  and  College  as  re- 
quired by  Law:  the  payments  being  made 
on  the  IStb  and  17th  days  of  Angust,  1901. 
This  Is  a  petition  tor  a  writ  of  mandamus 
filed  In  the  name  of  tbe  state  by  the  district 
attorney  In  the  district  where  the  school  ia 
loon  ted  to  compel  W.  Q.  Oole,  auditor,  to  is- 
sue a  warrant  to  pay  the  Interest  on  this 
money  to  the  said  Industrial  Institute  and 
College.  The  court  below  sustained  a  de- 
murrer to  tblt  petition,  and  complainant  ap- 
peals. 

Mayee  A  Harris,  for  appellant  Monroe 
UcCltirg,  Atty.  Oen..  for  appeUe& 

TERRAIN  J.  Tliere  are  tn  otir  constitu- 
tion many  prorlalona  that  are  adf-execotlng, 
and  not  requiring  legislative  action  to  make 
them  ^ectlve;  bnt  tbey  are  unmistakable 
from  tbelr  terms,  and  manifestly  section  212 
la  not  one  of  this  character.  It  does  no  more 
tlum  fix  tbe  rate  of  Interest  on  trust  funds 
bdd  by  the  state  at  6  per  ceat,  and  to  di- 
rect Its  semiannual  distribution,  leaving  to  tbe 
l^slature  fbe  carrying  Into  effect  of  tbe 
sovereign  will  as  ttius  expreued.  Who  is  to 
make  tbe  distribution,  and  to  whom,  and  out 
of  what  funds,  and  In  what  manner?  Tlie 
mtmnt  of  payment  and  all  the  detaBs  are  for 


the  legislature  to  iKorlde.  What  means  has 
tbe  state  for  payment,  ezc^t  by  taxation? 
It  devolves  on  the  IsgWature  to  provide  by 
taxation  for  the  matntmauce  of  tbe  state 
government  la  all  its  d^wrtmenta  and  the 
discharge  of  all  Its  obligations.  The  state 
has  no  means  of  existence  except  by  tbe  ex- 
erdae  of  tjae  sovereign  power  of  taxation. 
Tbe  constitntlon  does  not  Impose  any  taxes, 
except  the  poll  tax  by  section  24$,  and  must 
be  held  to  have  left  tbe  discharge  of  the  ob- 
ligation declared  by  section  212  to  be  by  the 
legislature,  on  which  it  devolves  to  lurovide 
ways  and  means  for  the  discliarge  of  all  ob- 
ligatloos  of  the  state.  There  Is  no  Just 
ground  for  the  supposition  that  the  framers 
of  tbe  constitntlon  Intended  to  dispense  with 
legislative  action  as  to  the  payment  of  In- 
terest on  trust  funds,  and  to  require  It  as  to 
maintaining  the  existence  of  the  state  govern- 
ment, which  cannot  live  without  money,  and 
eannot  get  money  without  legl^tlve  action. 
Not  an  officer  of  the  state  can  be  paid  his 
salary  except  with  money  raised  by  taxation, 
and  after  appropriation  ther^w  by  the  1^- 
Islature.  The  members  of  tbe  legislature 
are  depoident  upon  tbe  same  provisioos  for 
their  pay.  No  mon^  can  come  into  the 
treasury  or  go  out  of  it  lawfully  except  as  di- 
rected by  legislative  act.  Collection  and  dis- 
bursement of  public  money  belong  to  tbe  leg- 
islature, and  must  be  done  as  It  directs.  A 
state  treasurer  and  an  auditor  are  provided 
f(ff  by  section  1^  of  the  constltatloo,  bnt  it 
was  left  to  le^slatlon  to  prescribe  their  du- 
ties, and  tbe  provisions  of  the  Code  of  18S0 
as  to  these  were  c(»itlnued  in  force  as  pro- 
vided by  section  274  of  tbe  constitution.' 
These  were  brought  forward  in  tbe  Code  of 
1892,  and  among  them  la  section  230,  prohib- 
iting the  auditor  from  drawing  "warrants 
without  or  in  excess  of  appropriations  of 
money  for  the  purpose,  except  in  these  cases 
^ecifically  provided  for  by  VatD.**  The  clause 
italicised,  entirely  proper  In  the  Code  of  1880, 
under  the  constltntifHi  of  1869,  whlcb  allowed 
pennaneut  or  standing  appropriations,  has 
no  place  under  the  constltutltHi  of  1800, 
which,  by  section  63,  forUds  any  appropria- 
tion which  does  not  fix  definite^  the  maxi- 
mum sum  thereby  authorised  to  be  drawn 
from  the  treasiury,  while  sectlcm  64  prohibits 
any  appropriation  of  money  out  of  the  state 
treasury  from  continuing  In  force  longer  than 
Biz  months  after  tbe  meeting  of  the  legisla- 
ture at  Its  next  regular  session;  and  also  re- 
quires the  votes  of  a  majority  of  all  members 
elected  to  each  house  of  tbe  legislature  to 
pass  an  approprlatlmi  Mil.  Thus  the  con- 
stitution has  placed  the  whole  matter  of  ob- 
taining money  by  taxation  (except  as  to  tbe 
poll  tax  mentioned)  and  ot  disbursing  It  in 
tbe  bands  of  the  legislature,  guarded  and  re- 
stricted as  stated.  Tbere  cannot  be  such  ap- 
ivopriatlons  from  the  state  treasury,  under 
the  constitution  of  1890,  a>  were  allowable 
by  that  of  IBOd,  and  with  r^omo*  to  which 


Digitized  by 


Google 


316 


82  SOUTHERN  REPORTEB. 


the  last  clause  of  section  230  was  appropri- 
ate. Now,  as  already  said,  no  salary  ta  oth- 
er obligation  at  the  state  can  be  lawfully 
paid,  except  oat  of  an  appropriation  there- 
for by  the  legMatore  d^lulte^  fixing  the 
maxtmiun  soni  which  may  be  drawn  on  that 
account  And  althoogh  there  are  In  the 
Code  several  proTislons  directing  the  audltcor 
to  Issue  warrants,  he  cannot  lawfully  Issue 
any  except  to  pay  oat  of  an  appropriation 
therefor  fixing  definite  the  maximum  som 
which  may  be  drawn,  and  also  not  continue 
beyond  six  months  attar  the  meetlDg  of  the 
legislature  at  Its  next  session.  It  seems  to 
08  perfectly  clear  that  the  auditor  rightly  re- 
fused to  Issue  hla  warrant  In  this  case,  and 
the  judgment  of  the  circuit  conrt  la  therefwe 
affirmed. 

WHITFIELD,  G.  J.,  takes  no  part  In  the 
decision  of  this  case. 


ADVANCE  GIN  &  MUX  CO.  THOMAS. 

(Snpreme  Court  of  Miasissippi.    Dec.  8,  1902. 

HIOHWATS—NSGLIGBNCG— PUBLIC  NUISANCE— 
EVIDENCE— ADM  ISSIBl  LI  TT— APPEAL 
—HARMLESS  ERROR. 

1.  Ad  actiou  for  personal  injuries  caused  by 
the  alleged  negligent  actiou  of  defendant  in 
letting  steam  escape  from  the  blow-off  pipe  of 
his  mill  and  gin  upon  plaintiff,  who  was  upon 
the  sidewalk,  was  one  of  speciBc  negligence, 
to  which  the  law  of  public  nuisance  was  not 
pertinent,  and  thertfore  the  refusal  of  testi- 
mony showing  Uiat  the  nei^borbood  was  de- 
Toted  to  manufacturing  enterprises  was  not  e» 
tor. 

2.  Where  it  is  erldeut  that  the  verdict  in  fa- 
vor of  plaintiff  would  not  hare  been  influenced 
by  the  introduction  of  certain  evidence  for  the 
purpose  of  contradicting  one  of  plaiDtiEfs  wit- 
nesses, its  rejection  was  not  reversible  error. 

Appeal  from  circuit  court.  Warren  coun^; 
George  Aoderson,  Judge. 

Acdtm  by  Joe  Thomas  against  Advance 
Gin  ft  Mill  Company.  From  a  Judgment  In 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  suit  was  brought  to  recover  damages 
for  a  personal  Injury.  Appellee's  evidence 
was  to  the  effect  that  plaintiff,  in  June,  1899. 
was  walking  along  in  the  middle  of  the  side- 
walk of  a  public  and  much  traveled  street 
in  Vlcksburg,  when,  without  any  warning, 
appellant  suddenly  began  cleaning  out  its 
large  boilers,  and  from  its  open-ended  blow- 
off  pipe  blew  out  steam  and  boiling  water 
over  plaintiff,  which  confused,  frightened, 
and  blinded  him,  and  In  strugglins  to  get 
out  of  It  plaintiff  stepped  into  an  open  gutter, 
where  boUIng  water  was  rnouiug  from  ap- 
pellant's mill  and  gin.  The  suit  is  brought 
to  recover  damages  for  Injuries  he  received. 
The  contention  of  appellant's  counsel  is  that 
the  rules  governing  public  nuisances  apply 
in  this  case.  Defendant  offered  to  prove  by 
Tom  Morriasey  that  the  street  on  which  de- 
fendant's gin  and  mill  was  located  Is  a  man- 


ufacturing street  mainly,  and  fliat  a  number 
of  large  plants  nm  by  steam  were  located  on 
it,  and  eeveral  railroad  tracks  on  which  trains 
were  constantly  running  were  also  on  said 
street  This  evidence  was  offered  to  show 
that  what  might  be  a  nuisance  in  some  ottier 
part  of  the  dty  would  not  be  such  in  the 
locality  when  defendantfs  mill  was  located. 
On  objection  by  plaintiff  this  evidence  was 
exdoded  by  the  conrt  In  order  to  contradict 
Olendenlng,  plaintiff  in  rebuttal  introduced 
over  defCTdant'a  objection  a  subpoena  toe 
blm  In  a  suit  bnaght  by  plaintiff  against  the 
city  ct  Ylcfcabnrg  fOr  damages  for  the  same 
Injury.  From  a  verdict  end  Judgment  fcv 
plaintiff  for  $500,  defendant  appeals. 

8.  a.  Hudson,  for  appellant  Henry,  Sand- 
der  &  MnlUgan.  for  appellee^ 

CALHOON,  J.  We  cannot  concur  with 
counsel  that  the  general  law  as  to  public 
nuisances  has  any  pertinency  to  this  case, 
which  )a  an  action  for  damages  for  a  spedflc 
Injury,  caused  by  a  spedflc  act  of  negligence. 
The  Jury  found  for  plaintiff,  and  it  la  not 
conceivable  that  their  verdict  could  have  been 
affected  whether  the  action  of  the  court  in 
reference  to  Morrissey's  testimony  or  the 
Olendenlng  subpoena  was  right  or  wrong.  In 
the  Instructions  given  for  defendant  It  got 
the  benefit  of  evtty  principle  the  evidence  en- 
titled it  to. 

Affirmed. 


PERKINS  V.  PANOLA  COUNTT. 

(Supreme  Court  of  MisBlssippi.    I>ec.  S.  1002.) 

COUNTY  HEALTH  OFFICER— ACTION  FOR  SAL- 
ART— VBRDICT-CX)  NBTRUCTION. 

1.  In  an  actiou  by  a  physician  to  recver 
$300  per  annum  for  his  services  aa  county 
health  offlPM',  to  which  office  he  had  been  .ip- 
poiuted  after  a  reduction  in  the  salary  by  tlie 
board  of  supervisors  to  ¥50  per  annum,  a  ver- 
dict against  him  was  a  finding  that  the  re- 
duction was  not  void  as  an  attempted  abolition 
of  the  office  by  the  fixing  of  an  unreasonably 
low  salary. 

Appeal  from  circuit  court;  Panola  county; 
Z.  M.  Stephens,  Judge. 

"To  be  officially  reported." 

Action  by  K.  P.  Perkins  against  Panola 
county.  From  a  Judgment  in  fovw  of  de- 
fendant, plaintiff  appeals.  Affirmed. 

At  its  March  term,  1897,  the  board  of  so- 
pervlsors  of  Panola  county  passed  an  order 
fixing  the  salary  of  county  health  officer  at 
$50  per  annum.  Prior  to  tills,  this  officer  re- 
ceived $300.  After  this  date,  appellant.  Dr. 
Ferkins,  was  appointed  county  health  officer 
for  Panola  county.  He  had  a  confra%nce  im- 
mediately with  the  board  of  supervisors  In 
regard  to  his  salary,  and  notified  them  that 
he  would  not  serve  at  the  price  fixed  by 
them,  and  afterwards  resigned,  but  the  state 
board  of  health  declined  to  accept  his  resig- 
nation. Plaintiff  continued  tx>  exerdse  the  du- 
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ties  of  tlM  office,  bat  proteated  that  he  wotUd 
Dot  accept  the  salary  flxed  by  the  board  of 
supervisors  and  notlfled  them  that  he  would 
sue  for  a  reasonable  salary  at  the  end  of  hla 
term.  Dr.  Perkins  presented  his  claim  for 
salary  of  $300  per  annum  to  the  board  of 
superTisors,  and  It  was  disallowed.  He 
brought  this  salt  to  recover  same  From  a 
rerdtct  and  judgment  for  defendant,  plain- 
tiff appeals. 

P.  H.  Lowry,  for  appellant  Pearson  ft 
Lamb,  for  appellee. 

WHITFIELD,  a  J.  Learned  counsel  on 
both  sides  discussed  at  some  length  the  trne 
Interpretation  of  chapter  88  of  the  Laws  ct 
im  (Laws  ISM,  p.  33).  This  Is  a  UtUe  re- 
markable, in  Tlew  of  the  fact  that  said  chap- 
ter 3S  was  r^>ealed  by  section  8  of  chapter 
68  of  the  Laws  of  1886  (Laws  1896,  p.  79) 
more  than  a  year  before  the  appointment  of 
the  appellant  as  county  health  officer.  His 
term  began  In  May,  1897.  The  said  chapter 
3S  having  been  so  repealed,  any  discussion 
of  Its  Interpretation  la  wholly  beside  the 
case.  Whatever  it  meant,  It  was  repealed. 
The  verdict  of  the  Jury  Is  a  finding,  on  the 
wbole  evidence,  that  the  reduction  of  the 
salary  from  $300  to  $50  per  annum  was  not, 
under  the  circumstances  of  this  case,  an 
abolition  of  the  office.  This  salary  was  fixed 
in  advance,  as  the  law  requires.  The  ap- 
pellant was  not  appointed  until  after  this. 
Ha  acted  In  full  view  of  the  whole  situation. 
This  case  la  wholly  unlike  Westbrook's  Case, 
<H  Hiss.  S12. 1  South.  750.  We  think,  on  the 
facts  In  this  record,  no  other  proper  result 
could  have  been  reached  than  that  arrived 
at  by  the  Jury. 

AfBnned. 


WYATT  T.  WYATT  et  at. 

^Snpreme  Court  of  Mississippi.    Dec  8,  1902.) 

HUSBAND  AND  WIFE— FRAUDULENT  CONVEY- 
ANCES—TALIDITT  BETWEEN  PARTIES— STAT- 
UTORY PROVISIONS— REMOVAL  OP  DISABILI- 
TIES—STATUTE OF  LIMITATIONS  —  CO-TEN- 
ANTS-PtJRCHASB  AT  FORCED  SALE. 

1.  Where  a  husband,  being  surety  on  a  sher- 
iff's offldal  bond,  deeded  property  to  bis  wife, 
to  avoid  his  obligation  as  such  surety,  the  con- 
tract. 88  between  the  husband  and  wife,  was 
anfiffected  by  mch  purpose,  so  that,  ou  the 
wife's  death  Intestate^  the  husband  took  only 
liis  proportionate  share  of  the  property  as  an 
beir. 

2.  Where  a  father  and  Us  children  were  co- 
tpnants  of  a  certaiu  estate,  and  the  father  se- 
cured a  foreclosure  of  a  deed  of  trust  thereon, 
and  became  the  purchaser  at  the  sale,  he  there- 
by secured  no  greater  interest  than  he  previous- 
ly had.  and  his  wife  at  his  death  would  take 
only  her  priH>orti<mate  share  of  his  share. 

3.  Under  the  proviBlons  of  the  Code  of  1880, 
the  constitution  of  1890,  and  the  Code  of  1892, 
the  statute  of  limitations  will  bar  a  debt  on-cd 
by  a  hnsband  to  a  wife;  and  where  a  claim 
owed  by  a  husband  to  a  wife  was,  at  the  time 
of  their  separation,  older  tlian  the  statutory 
period,  and  at  that  time.  In  consideration  of 
two  notes  executed  to  her,  she  released  all  her 
interest  in  her  husband's  estate,  the  nocea  were 
a  ronsideratiou  for  such  release  by  her. 


4.  Where  the  amount  recdved  fey  a  wife  In 
consideration  of  the  release  by  her  of  all  claims 
on  her  husband's  estate  was  probably  greater 
than  what  she  would  have  received  as  an  hdr, 
the  agreement  was  based  on  a  sufflcient  con- 
sideration. 

6.  Under  the  provisions  of  the  Code  of  1880, 
the  constitution  of  1890,  and  the  Code  of  1892, 
effecting  the  emancipation  of  married  women, 
a  contract  will  be  enforced  wherein,  for  a  suf- 
ficient consideration,  the  wife  releases  all 
claims  on  her  husband's  estate. 

Appeal  from  chancery  court,  Holmes  coun 
ty'.  Stone  Deavors,  Chancellor. 

"To  be  offldaUy  reported." 

Butt  for  partition  by  Q.  S.  Wyatt  against 
J.  B.  Wyatt  and  others.  From  a  judgment 
in  favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

W.  L.  Dyer,  for  appellant  Noel  &  Pepper 
and  H.  EL  Elmtve,  for  appellees. 

TBRRAL,  J.  In  January.  1888,  F.  A. 
Wyatt  deceased  intestate,  leaving  real  estate, 
the  tltie  to  which  was  In  his  own  name,  ag- 
gregating about  1,700  acres  of  land,  known 
as  "Oregon  Plantation";  leaving  also,  as  his 
heirs,  his  widow  (appellant),  and  four  children 
by  a  former  wife.  Appellant  brought  suit 
In  the  nature  of  a  proceeding  against  appel- 
lees for  the  partition  of  said  plantation,  and 
appellees  set  up  in  bar  of  her  recovery  of 
any  part  of  said  plantation  a  renunciation 
and  waiver  of  any  claim  thereto  executed 
by  her  to  her  husband  In  consideration  of 
two  promissory  notes  made  by  him  to  her, 
aggregating  $1,698.66,  bearing  10  per  cent, 
the  contents  of  which  had  been  duly  paid  to 
her.  The  chancellor,  &tter  hearing  all  the 
proofs  in  the  case,  decided  the  Issue  in  favor 
of  appellees. 

The  record  discloses  that  in  April,  1882, 
the  deceased.  F.  A.  Wyatt  conveyed  the 
Oregon  plantation  to  his  then  wife,  Mrs.  Ly- 
dia  A.  Wyatt  which  was  then  under  deed 
of  trust  to  Hooker  to  secure  Dr.  Davis  a 
large  sum  of  money.  ShorUy  thereafter  Mrs. 
Lydia  Wyatt  departed  this  life  Intestate, 
leaving  her  husband  and  her  four  children, 
the  heirs  of  her  estate.  In  1887  F.  A.  Wyatt, 
tor  the  puritose,  it  seems,  of  becomiug  a 
qualified  bondsman  of  his  brother,  who  had 
been  elected  sheriff  of  Holmes  county,  se- 
cured a  foreclosure  of  said  deed  of  trust 
and  at  the  sale  became  the  purchaser,  and 
the  title  was  made  to  him,  and  it  so  remain- 
ed at  his  death.  Mrs.  O.  8.  Wyatt  was  mar- 
ried to  F.  A.  Wyatt  in  January,  1889,  and 
soon  thereafter  he  received  of  her  estate 
about  the  sum  of  $1,166.66,  which  he  never 
paid  to  her,  and  which  in  June,  1888,  was 
due  much  more  than  six  years.  On  the  20th 
of  June,  1886,  Wyatt  and  his  wife  agreed  to 
separate;  and  In  consideration  of  the  exe- 
cution by  him  to  her  of  his  two  promissory 
notes  for  the  sum  of  $849.33  each,  bearing 
date  January  20th  preceding,  with  10  per 
cent  tntcrest  from  that  date,  she  executed 
her  release  of  all  her  right  and  interest  tn 
and  to  the  property  owned  1^  said  F.  A. 
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Wyatt  «  whlcli  be  might  own  tt  hla  death. 

That  Mn.  Wjfvtt  If  her  release  vaa  Told, 
la  entitled  oely  to  tbe  one-dftli  Interest  In 
the  one-flfUi  Interest  of  ber  tansband  In  tbe 
Oregon  plantation,  la,  we  think,  clear  from  a 
Btat«nent  of  the  facte.  The  legal  tiOe  to 
tbe  Oregon  plantation  at  the  death  of  Ljdla 
Wjatt  was  In  ber,  and  nptm  bee  deatii  it 
descended  to  her  husband  and  children  tai 
eqnal  parts,  and  the;  became  co-tenants 
tbaeot.  For,  though  a  question  was  at- 
tempted to  be  made  that  her  title  to  tbe 
plantation  was  bad,  because  it  was  alleged 
that  Wratt  at  the  time  of  Its  execntlon  was 
a  surety  on  the  bond  of  the  sheriff  of  Hofanea 
county,  and  made  the  deed  to  arold  the 
effect  of  bis  suretyship,  yet  It  Is  obvious  that 
the  conr^ance,  as  between  Mr.  and  Mrs. 
Wyatt,  was  unaffected  bf  mch  porpose,  and 
was  unimpeachable  betweai  them.  The  state 
of  Mississippi,  and  It  only,  might  have  had 
ground  of  complaint,  ao  fiir  as  it  affected 
her  rights  in  the  matter.  The  purdiaae, 
therefore^  of  the  Oregon  plantation  by  F.  A. 
Wyatt,  me  of  the  co-tenants,  at  the  sale  of 
It  under  the  trust  deed,  did  not  give  him  a 
greater  right  or  interest  in  it  tiian  he  had 
before  the  purcbaab  Smith  t.  McWborter, 
74  Miss.  400,  20  South.  670. 

It  must  also  be  obvlotis  that  whatever  debt 
F.  A.  Wyatt  owed  hla  wife  G.  S.  Wyatt  was 
in  July,  1886,  barred  by  the  statute  of  llm- 
ltatl<ni8,  because  the  wife  is  not  excepted 
trom  its  operstlons  by  any  eiqftau  provision 
of  the  Ood^  and  courts  are  not  at  liberty 
to  Ingraft  any  exc^ptloiu  upon  It  Dosier  v. 
EUla,  28  Miss.  780;  Maaaey  v.  BImmer,  68 
Mlas.  607.  18  BouHi.  8S2.  If  the  legislatlOB 
on  this  subject  was  now  as  it  was  when 
Thomsim  T.  Hester,  69  Mia>.  0B6^  was  de- 
cided, the  statute  of  Umltetloas  would  not 
bar  the  claim  of  the  wife;  but  staice  then  a 
grMt  revolution  on  this  sutdect  has  been 
effected  here  by  the  Code  at  1880,  the  oonsti- 
tutlim  of  1880.  and  the  Code  of  1892. 

It  must  therefore  follow  that  the  two  notes, 
for  $848.88  each,  given  by  F.  A.  Wyatt  to 
Mrs.  Wyatt,  If  in  tact  they  were  a  fair  and 
adequate  consideration  for  the  release  of  her 
Interest  In  his  estate,  were  also  sufficient  to 
support  the  release  executed  by  her.  For 
though  Mrs.  Wyatt  claims  that  the  monej 
represented  by  the  notes  waa  paid  her  in 
discharge  of  her  claim  against  her  hnsband. 
yet  It  Is  perfectly  manifest  that  Wyatt  re- 
garded and  treated  them  as  a  consideration 
of  her  release  of  all  claim  to  any  part  of 
his  estate;  and,  being  barred  by  limitation, 
he  had  a  rl$;ht  so  to  regard  tiiem,  and  tbe  law 
Justified  him  in  that  conchidon.  That  a  fam- 
ily settlement  or  other  similar  arrangement 
like  the  one  bef(H%  us  is  valid,  when  based 
upon  an  adequate  and  fair  consldtaratlon.  Is 
supported,  we  thhik,  by  authorities.  2  Pom. 
Eq.  Jur.  I  053;  Garver  v.  Miller,  16  Ohio 
St.  527;  Daniels  v.  Daniels,  8  Colo.  133,  10 
Pnc.  657;  Switzer  v.  flwltzer,  26  Gxat  B74. 
And  we  see  no  ground  to  question  tike  flndr 


tug  and  Aeelsioo  of  tbe  chancellor  In  this 
regard;  for  tbe  sum  paid  Mrs.  Wyatt,  upon 
tbe  evidenoe  contidned  in  this  record.  Is  prob- 
ably greater  than  what  she  would  have  re- 
ceived as  an  belr  of  WyatTs  estete. 

Stoce  the  adoptkm  of  tbe  Code  of  1880.  the 
constitution  of  1880^  and  tbe  Code  of  1892. 
effecting  ttte  complete  emanclpatimi  of  mar- 
ried women,  and  anthoridng  every  character 
of  suit  between  husband  and  wife,  tbe  valid- 
ity of  a  contract  between  them  cannot  be 
questioned  In  Judicial  tribunals  of  this  state; 
and  such  contracte  may  be  enforced  by  one 
against  Qie  other.  McGr^^or  v.  McGregor, 
20  Q.  B.  Dir.  528;  WUson  T.  Wllwm,  1  H. 
L.  Csa,  088;  Besant  T.  Wood,  12  Ch.  Dir. 
OOR.  Hie  anrestrlGted  right  of  the  wife  to 
sue  tbe  husband,  secured  to  her  by  tbe  con- 
stitution and  Code,  would  be  lame  and  in- 
effectual unless  she  could  make  all  eon  tracts, 
of  whatever  kind,  with  hv  husband. 

Affirmed. 


ALLEN  V.  8TATB. 
(Snprone  Court  of  Alabama.   Jaoe  12.  1902.) 

LARCENY  —  JDRT  —  CHALLENGE  —  WAIVER  - 
INDICTMENT-LA YINO  OWNERSHIP  IN  BAILEE 
— BVIDENCB-CROSS-BXAMINATION. 

1.  Where,  on  a  criminal  prosecutioD,  the  state 
challenged  one  of  the  12  jurj-mcn,  leaving  11. 
it  was  not  error  to  refnse  to  have  the  Jnry 
filled  to  12  men  before  raqoiriiiK  defendant  t* 
pass  on  any  of  tbem. 

2.  On  a  crlmioal  prosecution,  one  of  the 
Jurors  drawn  on  the  panel  made  known  to  the 
court  that  he  waa  employed  bs  nrosecator,  and 
the  court  told  htan  to  stand  aside.  Defeadaut 
excepted,  whereupon  the  court  stated  that  if  de- 
fendaut  objected  the  jnror  might  remain,  aod 
told  the  Joror  to  he  seated,  and  defendant  then 
offered  to  challenee  tbe  juror  for  cause  in  that 
he  waa  employed  hy  prosecutor,  ffetd,  that  de- 
fendant had  waived  nla  objection. 

8.  On  a  prosecution  for  stealing  three  cad- 
dies of  tobacco,  a  witness  testified  that  he  saw 
defendant  (a  negro)  come  out  of  the  warehouse 
where  tobacco  was  stored  with  three  boxes  of 
tobacco  under  his  arm,  and  that,  when  de- 
fendant returned,  he  had  a  flask  of  whisky. 
The  state  then  introdaced  a  witness  who  tes- 
tified that,  on  tbe  day  the  tobacco  was  taken, 
wituoBs  bought  three  caddies  of  tobacco  from  a 
negro,  paying  him  in  money  and  a  flask  of  whis- 
ky. Held,  that  there  was  no  revisable  error 
In  the  testimony  as  to  defendant  having  whis- 

S,  since,  if  prima  fncie  irrelevant  when  cnll- 
for,  its  relevancy  appeared  from  the  other 
evidence. 

4.  On  a  prosecution  for  larceny  of  tobacco, 
a  witness  for  the  state  testified  to  a  fact  tend- 
ing to  show  defendant's  mtilt.  Defendant,  on 
cross-examination,  asked  him  if  a  third  party, 
wlio  was  Mitness'  foreman  at  the  time,  told 
him  that,  if  he  would  swear  defendant  took  the 
tol)acco,  witness  could  have  a  Job  onder  "J." 
Witness  replied  in  the  ueKative,  but  stated  that 
his  foreman  told  him  that  he  was  going  to  qnit 
working  for  ".1."  Solicitor  for  the  state  tri>'n 
asked  what  the  foreman  said  in  that  conver- 
sation as  to  his  reasons  for  quitting.  Held, 
that  an  objection  to  the  qucetion  for  illeg-ality 
and  ImmaterinMty  was  properly  overruled:  the 
question  calling  for  the  balance  of  the  conver- 
fiation.  part  of  which  had  bean  brought  out  1^ 
defendant. 

6.  On  a  prosecution  for  stealing  tobacco,  thef 
waa  evidence  that  defendant  was  seen  leav- 
ing tbe  warehouse  wbare  the  tobacco  waa  ator- 
•d.  and  shortly  aftwirardi  was  astn  to  the 
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pos^sslou  of  a  flask  of  wfaisky,  and  a  witness 
ti-stiSed  to  parcfaaaing  three  caddies  of  tobac- 
to  and  KiTtDg  him  a  flaak  of  wUbIct.  Held 
inoper  to  refuse  to  allow  defendant  to  ask  a 
wituess  if  he  and  d^endant  were  not  in  the 
habit,  aboDt  the  timo  of  the  larceny,  of  gcdng 
to  a  certain  bar  after  whisk;. 

6.  Where  a  railroad  is  in  possession  of  pmp- 
ertj  aa  a  bailee,  holding  it  for  the  consifniee  at 
the  time  it  ia  stolen,  an  indictment  for  the 
crime  ivoperl^  lays  ownership  in  the  railroad. 

7.  On  a  criminal  prosecotiou,  it  was  proper 
to  refnse  to  charge  Ihnt,  if  the  jury  would  not 
be  willing  to  act  on  the  evidence  if  it  were  in 
relation  to  matters  of  the  most  solemn  im- 
portance to  th^r  own  Interest,  th^  moat  find 
defwdant  not  guilty. 

Appeal  frttm  city  eonrt  ot  Uoo^omery; 
WUUam  H.  Thomas,  Jadge. 

Richard  Allen  was  convicted  of  larceny, 
and  appeals.  Afflrmed. 

Tlifl  Indlctmait  tmder  vhlch  tbe  appellant 
In  this  case  was  tried  and  convicted  was  In 
the  following  words:  *The  grand  Jury  of 
said  Gonnl7  cbarge  that  before  the  finding  of 
ttalB  Indictment  Richard  Allen  feloniously 
took  and  carried  away  from  a  warebonse 
three  caddies  of  tobacco  of  the  value  of  ten 
dollars,  the  personal  property  of  the  Weston 
Hallway  of  Alabama,  a  corpnation  under  the 
laws  of  the  state  of  Alabama,  against  the 
p^ce  and  dignity  of  the  state  of  Alabama.** 

On  the  trial  of  the  case  It  was  shown  by 
the  evidence  for  the  state  that  npon  the  day 
the  defendant  was  arrested  under  the  charge 
of  larceny,  three  boxes  or  caddies  of  tobacco 
were  taken  from  the  warehouse  of  the  West- 
ern Bailway  of  Alabama;  that  this  tobacco 
was  shipped  to  Schlou  &  Kahn  and  was  In 
the  warehouse  for  delivery  to  them. 

WllUam  Easterly  one  of  the  witnesses  fw 
the  plaintiff  testified  that  on  the  momh^  of 
that  day,  he  saw  the  defendant  and  one  As- 
berry  Boberson  in  the  warehouse  together; 
that  after  ronahilng  therein  for  about  a  half 
hour,  the  defendant  came  out  with  three 
boxes  of  tobacco  under  his  arm,  and  went  In 
an  easterly  direction;  that  he  saw  him  when 
he  returned,  and  that  be  did  not  bring  the 
boxes  back  with  bim.  The  solicitor  for  the 
state  then  asked  the  witness  the  following 
question:  "When  the  defendant  came  back 
did  yon  see  him  with  any  whisky?'  The  de- 
fendant objected  to  this  question  upon  the 
gnnmd  that  It  called  for  trrdevant,  imma- 
terial and  Incompetent  evidence.  The  court 
overruled  the  olijcctlon  and  the  defendant 
duly  excepted.  Tlie  witness  answered  that 
he  did,  and  tbat  said  whisky  was  In  a  fiask. 

The  state  tlien  Introduced  one  Trentham, 
nbo  testified  that  on  the  morning  of  the  day 
tile  defendant  was  arrested  for  stealing  the 
tobacco,  the  witness  bought  three  caddies  of 
tobarao  from  a  negro  and  paid  him  therefor 
94  and  gave  him  a  flask  of  wbiqky.  The 
facts  pertaining  to  flie  other  rulings  of  the 
court  upon  the  evidence,  to  which  the  defoid- 
ant  excepted,  are  sufficiently  shown  in  the 
opinion.  There  was  other  evidence  IntrOdu- 
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ced  toidlng  to  sbow  that  the  defendant  was 

guilty  as  charged. 

The  defendaut  as  a  witness  in  his  own  be- 
half testified  that  he  did  not  take  the  tobacco, 
and  that  be  knew  nothing  about  it. 

The  defendant  requested  the  court  to  give 
to  the  Jury  the  following  written  charges,  and 
seiiarately  excepted  to  the  court's  refusal  to 
give  each  of  them  as  asked:  (1)  "If  the  Jury 
believe  tbat  the  tobaccb  described  In  the  In- 
dictment belonged  to  Schloss  &  Kahn,  and 
not  to  the  Western  Railway  of  Alabama,  thai 
they  must  find  the  defendant  not  guilty."  {£) 
"It  the  jury  wvuld  not  be  willing  to  act  upon 
the  evidence  in  this  case,  If  It  was  in  rela- 
tion to  matters  of  the  most  solemn  Impor- 
tance to  your  own  Interest,  yon  must  find  the 
defendant  not  guilty."  (3)  **If  the  jury  be- 
lieve the  evidence  they  must  find  the  defend- 
ant not  guilty." 

HU1&  HiU,  for  arpellant  Chas.  a.  Brown, 
Atty.  Gen.,  for  the  8tat& 

HARALSON,  J.  1.  The  state  challenged 
one  of  tlie  12  men  on  the  jury,  leaving  11. 
The  court  then  Instrncted  defendant  to  pass 
on  the  11  remaining,  as  to  whether  he  was 
satlsfled  with  them  or  not.  The  defendant 
objected  to  this,  and  moved  the  court  to  have 
the  jury  filled  to  12  men  before  he  was  re- 
quired to  pass  on  any  of  them.  The  court 
ovwruled  the  motion,  and  In  this  there  was 
no  error.  Wilson  v.  State,  31  Ala.  371;  Bark- 
er V.  Bell,  4S  Ala.  284;  Schleffelln  v.  Sehlef- 
felin.  127  Ala.  14,  28  SouUi.  687. 

2.  After  the  defendant  had  challenged  two 
of  the  jurors,  leaving  ten  on  the  panel,  me 
ot  the  ten  made  known  to  the  court  tbat  he 
was  employed  by  the  Western  Railway  of 
Alabama,  the  alleged  owner  of  the  property 
chained  to  have  been  stolen  by  defendant. 
The  court,  tbereunon,  told  the  Juror  to  stand 
aside.  The  defendant  objected,  and  excepted 
to  the  ruling.  The  com-t  then  replied:  "If 
you  object,  I  will  let  him  remain  on  the 
jury,"  and  told  the  juror  to  take  his  seat, 
which  he  did,  the  state  having  previously  an- 
nounced Its  satisfaction  with  the  Juror.  The 
defendant  then  offered  to  challaige  the  juror, 
because  he  was  employed  by  the  Western 
Bailway  of  Alabama,  and  the  court  refused 
to  allow  him  to  challenge  him  for  this  cause. 
Tbe  defendant  by  his  objection  to  the  excus- 
ing of  the  juror  waived  objection  to  him  for 
this  cause,  and  could  not,  afterwards,  com- 
plain for  not  being  allowed  to  clinllenge  bim 
for  the  same  cause.  His  objection  to  the 
juror  being  excused  by  the  court,  was  tbe  ex- 
pression of  a  wiillngness  and  desire  for  bim 
to  remain  on  the  Jury,  and  he  could  not,  aft- 
erwards, put  the  court  in  error  for  having 
done  what  he  requestpd,  no  new  cause,  or 
other  reason  for  challenge,  having  been 
brought  to  light. 

3.  The  witness.  Easterly,  for  the  state,  tes- 
tified that  he  saw  Aaberry  Roberson  and  de- 
fendant, on  tbe  day  the  tobacco  Is  said  to 
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Jiave  been  stolen,  go  together  into  the  ware- 
house where  It  was  stored,  and  In  about  a 
half  an  hour,  the  defendant  came  out  with 
three  boxes  of  tobacco  under  bis  arm,  and 
went  In  an  68810*17  direction.  He  was  asked 
by  the  solicitor:  "When  the  defendant  came 
back,  did  you  see  him  with  an^  whisky?" 
The  defendant  objected  for  illegality  and  Im- 
materiality. If  the  evidence  sought  was 
prima  facie  Irrelevant,  at  the  time  the  ques- 
tion called  for  it,  this  was  not  revlsable  error, 
if  its  relevancy  was  made  to  appear  from  Its 
connection  with  evidence  subsequently  intro- 
duced, which  was  done.  Lawson  t.  Btate, 
20  Ala.  66,  56  Am.  Dec.  182;  Scott  t.  State, 
SO  Ala.  503. 

4.  The  witness  for  the  state,  Seals,  testified 
to  a  fact  tending  to  show  defendant's  guilt. 
Tbe  defendant,  on  the  cross,  asked  him:  "Is 
It  not  a  fact  that  Asberry  Roberson,  who 
was  your  foreman  at  the  time,  told  you,  that 
it  you  would  swear  that  the  defendant  took 
the  tobacco,  that  you  could  have  a  Job  under 
Mr.  Jones?"  The  witness  replied,  that  he 
■did  not,  but  that  Robcrsou  told  him,  that  he 
was  going  to  quit  working  for  Mr.  Jones. 
The  solicitor  then  asked:  "What  did  Asber- 
ry Rol>erBon  say  in  that  same  conversation 
was  tbe  reason  he  was  going  to  quit?"  Ob- 
jection was  interposed  by  defendant,  for  Il- 
legality and  immateriality.  The  court  over- 
xuled  It,  upon  the  ground  that  the  question 
called  for  the  balance  of  a  conversation,  a 
part  of  which  had  been  brought  out  by  the 
defendant  In  this  there  was  no  error.  The 
state  bad  a  right  to  ail  that  was  said  at  the 
-time  by  Roberson,  a  part  of  it  having  been 
brought  out  and  appropriated  by  defendant 
McLean  v.  State,  16  Ala.  672,  677. 

5.  The  defendant  asked  the  witness,  Rober- 
son, If  It  was  not  a  fact  tbat  he  and  defend- 
ant went  to  Kelly's  bar  that  day  after  the 
wblsky  and  bought  a  bottle  of  it  there,  and 
-the  witness  answered,  that  they  did  not. 
Defendant  then  asked  him,  "Is  It  not  a  fact 
that  you  and  defendant,  about  the  time  you 
were  working  for  Mr.  Jones  In  November, 
1901,  often  went  to  Kelly's  bar  after  whls- 
kyT'  The  purpose  of  the  question  as  stated 
by  counsel  was,  "to  show  that  the  whisky 
that  defendant  bad  on  that  day  was  bought 
at  Kelly's  bar  in  the  presence  of  Asberry 
Roberson,  and  that  it  was  the  habit  and  cus- 
tom of  defendant  and  Roberson  to  do."  This 
evidence,  if  allowed,  did  not  tend  to  show  that 
this  whisky  was  bought  from  Kelly. 

6.  Charge  1  requested  by  defendant  was 
properly  refused.  The  railway  company,  as 
tbe  proof  showed,  was  in  actual  possession 
of  the  property  as  bailee,  at  the  time  of  the 
larceny,  and  Scbloss  &  Kahn,  its  consignees, 
were  not  and  had  never  been  In  possession  of 
it  Ownership  was  properly  laid  in  the  com- 
pany, Jones  V.  State,  13  Aia.  153;  Fowler 
v.  State,  100  Ala.  06,  14  South.  860. 

Charge  2  was  likewise  properly  refused. 
Amos  V.  State.  123  Ala.  61,  26  South.  624. 
Affirmed. 


WHITB  T.  STATBL 
(Supreme  Gonrt  oC  Alabama.   Jnne  IX  1902.) 

CRIMINAL  LAW  —  APPEAL  —  SUSPENSION  OP 
SBNTBNOa  —  HAMAS  COEPUS  —  DEFENSE  — 
STATUTE  —  HE-BNAOTUBNT  —  PRIOR  CON- 
STRUCTIONS. 

1.  Where  a  statute  U  re-enacted  after  its  io- 
teinpretatioa  1^  th«  courts,  the  re-enactment 
win  be  construed  as  an  express  legislatiTe  af- 
firmance of  such  interpretation. 

2.  Under  Code,  {  4318,  providing  that,  when 
any  question  of  law  ia  reserved  in  a  case  where 
a  defendant  has  iieeu  convicted  of  a  peniten- 
tiary offense,  judgment  must  be  rendered 
against  defendant  but  the  ezecatioD  thereof 
suspended  for  at  least  60  days  after  the  com- 
mencement of  the  next  term  of  the  supreme 
court,  and  providing  that  sentence  etiall  be  sus- 
pended only  on  it  being  made  known  to  the 
court  that  defendant  desires  to  appeal,  an  ap- 
peal from  a  judgment  of  conviction  for  felony 
does  not  operate  to  suspend  the  execution  of 
the  sentence  till  the  determination  of  tiie  ap- 
peal, without  an  order  of  the  court  to  such  ef- 
fect; and  especially  is  such  construction  war- 
ranted in  view  of  section  4324,  speaking  of  an 
appeal  without  suspension;  section  4226,  pro- 
vidiu^  that  the  dismissal  of  an  appeal  shall 
terminate  any  suBpension  of  sentence;  section 
4468,  authorizing  the  taking  of  a  convict  from 
the  penitentiary  on  the  reversal  of  a  judgment 
of  conviction;  and  section  5430,  providing  that 
a  death  sentence  should  be  executed  on  the  day 
fixed  by  the  court  unless  suspended  by  the 
court. 

S.  A  sheriff  illegally  confining  a  prisoner  in 
the  county  jail  after  his  conviction  of  a  felony, 
instead  of  sending  him  to  the  penitentiary,  can- 
not justify  on  habeas  corpus  by  showing  that 
the  person  was  retained  in  jail  at  his  own  wish. 

4.  A  defendant  convicted  of  a  felony,  whose 
sentence  is  not  suspended,  is  not  entitled  to  an 
atwolute  release  on  hsl>ea8  corpus  because  he 
is  wrongfully  con&ned  in  ttie  jail  instead  of 
the  penitentiary,  but  he  will  be  ordered  confin- 
ed In  the  latter  place. 

Appeal  from  order  of  cbancellor.  Northern 

division. 

Sam  White  petitions  for  habeas  corpus  to 
discharge  him  from  custody.  From  an  order 
denying  his  petition,  said  petitioner  appeals. 

Reversed. 

Tate  &  Walker,  for  petitioner,   caias.  G. 

Brown,  Atty.  Gen.,  for  the  State. 

McCLELLAN,  C.  J.  Sam  White,  the  appel- 
lant was  tried  at  the  spring  term,  1901,  of 
the  Jackson  circuit  court  on  an  Indictment 
charging  him  with  the  murder  of  Mary  Wil- 
liams, was  convicted  of  murder  in  the  first 
degree  (March  28,  1901),  and  sentenced 
(March  30,  1901)  to  Imprisonment  in  the  pen- 
itentiary for  life,  In  accordance  with  the  ver- 
dict of  the  Jury.  Questions  of  law  were 
reserved  on  the  trial  by  the  defendant  tor 
the  consideration  of  the  supreme  court  and 
upon  his  conviction  It  was  made  known  to 
the  circuit  court  that  he  desired  to  ta'  an 
appeal  to  the  supreme  court,  and  his  counsel 
moved  said  circuit  court  to  suspend  the  exe- 
cution of  the  Judgment  and  sentence  against 
him  pending  said  appeal.  The  presiding 
Judge,  In  response  to  said  motion,  informally 
signified  his  purpose  to  grant  the  same,  bat 
failed  to  enter  upon  the  docket  any  direction 
to  the  clerk  for  the  entry  of  an  order  ot  sd»- 
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pension,  and  no  order,  or  memorandum  for 
Bucb  order,  was  made  or  entered  on  the  dock- 
et or  In  the  minutes  of  the  court;  In  short,  n'o 
order  suspending  said  Judgment  was  entered 
or  mnde.  The  defendant  In  due  time  present- 
ed his  bill  of  exceptions  to  and  had  It  signed 
hj  the  presiding  Judge,  filed  the  same  lu  the 
office  of  the  clerk  of  the  trial  court,  and  In 
all  things  duly  perfected  his  appeal  to  this 
court,  and  on  and  prior  to  May  8,  1002,  the 
Bame  was  pending  In  this  court,  the  tran- 
script of  the  record  of  the  court  below  aod  of 
the  bill  of  exceptions  having  tha-etofore  been 
made  out  by  the  clerk  of  the  circuit  court,  and 
transmitted  to  the  clerk  of  this  court,  and 
flied  In  this  court.  On  said  day— May  8,  1902 
—the  defendant,  said  Sam  White,  presented  a 
petition  to  Hon.  Wm.  H.  S!mi»on,  chancellor 
of  the  Xortbern  dlrlslon,  wherein  he  set  forth 
the  facts  of  hlB  indictment,  trial,  and  couTic- 
tlon  as  above  stated,  and  whereto  he  at- 
tached as  exhibits  copies  of  the  Judgment  and 
sentence  of  the  circuit  court,  and  made  the 
following  additional  averments:  "The  peti- 
tioner, having  reserved  questions  of  law  for 
the  consideration  of  the  supreme  court,  ap- 
pealed the  case  to  the  supreme  court  of  Ala- 
bama, and  the  case  Is  now  pending  In  said 
court.  The  sentence  of  the  petitioner  to  the 
penitentiary  was  never  suspended  by  an  order 
of  the  Jackson  county  circuit  court,  and  the 
petitioner  has  been  ever  since  said  sentence 
confined  In  the  Jail  of  Jackson  county,  Ala- 
bama; and  petitioner  alleges  that  such  de- 
tention Is  unlawful,  as  be  Is  Informed  and 
believes."  Wherefore  he  prayed  for  the  Issu- 
ance of  the  writ  of  habeas  corpus  to  the  sher- 
III  of  said  county  commanding  him  to  bring 
the  body  of  the  petitoner  before  the  chan- 
cellor, etc.,  "together  with  the  cause  of  deten- 
tlon  of  petitioner."  As  has  been  Indicated, 
there  was  no  order  suspending  the  execu- 
tion of  the  sentence  either  in  the  Judgment 
entry  or  the  sentence  exhibited  to  the  petition, 
but  apiwnded  to  the  sentence,  as  shown  In 
the  exhibit,  Is  this:  "It  Is  ordered  by  the 
court  that  30  days  be  allowed  for  bill  of  ex- 
ceptions after  adjournment  of  court."  The 
writ  Issued  In  accordance  with  the  prayer  of 
the  petition,  and  In  obedience  to  It  the  sheriff 
produced  petitioner  before  the  chancellor,  and 
made  return  to  the  writ  setting  forth  that 
he  held  the  petitioner  under  said  Judgment 
of  conviction  and  sentence,  and,  the  facts 
hereinbefore  stated  as  to  questions  of  law 
having  been  reserved  on  the  trial,  petitioner's 
motion  for  suspension  of  sentence,  his  filing 
bin  of  exceptions  and  taking  appeal,  the  pen- 
dency of  the  same  In  the  supreme  court,  etc., 
aod  some  facts  and  circumstances  intended'  to 
show  that  the  prisoner  had  consented  or  was 
content  to  remain  In  his  custody  pending  the 
appeal,  instead  of  being  Imprisoned  in  the  pen- 
itentiary under  the  sentence  of  the  court 
The  chancellor  was  of  opinion  that  the  peti- 
tioner's appeal  to  this  court  suspended  the 
sentence  against  him  till  It  should  be  deter- 
mined, and  that  meantime  he  was  rightfully 
82  80.-21 


in  the  custody  of  the  sheriff  of  Jackson  coun- 
ty, and  thereupon  It  was  ordered  that  peti- 
tioner be  committed  to  such  custody.  From 
that  order  this  appeal  Is  prosecuted. 

The  main— indeed,  the  sole— question  thus 
presented  for  review  is  whether  the  taking  of 
an  appeal  from  a  Judgment  of  conviction  of 
a  felony  has  ipso  facto  the  effect  to  suspend 
the  sentence  upon  such  Judgment  while  the 
appeal  is  pending  In  the  appellate  court  The 
question  must  turn  upon  our  statutes  and  the 
construction  that  has  been  Impressed  upon 
them  by  decisions  of  this  court,  for  the  right 
of  appeal  In  criminal— not  to  speak  of  civil- 
cases  Is  purely  the  creature  of  statute,  and 
the  time  and  manner  of  exercising  the  right 
in  a  given  case  is  prescribed  by  the  statute, 
and  the  effect  of  its  exercise  upon  the  Judg- 
ment appealed  from  must  be  found  In  statu- 
tory provlsioois.  The  first  statute  in  Alabama 
authorizhig  appeals  In  criminal  cases  was  en- 
acted as  part  of  the  Code  of  1S52,  having  been 
embraced  In  that  body  of  laws  under  the 
powers  of  the  commissiouers  to  prepare  a  new 
Code  of  practice.  That  statute,  so  far  om  It 
bears  upon  this  case,  was  as  follows: 

"Sec.  3649.  Any  question  of  law  arising  In 
any  of  the  proceedings  on  an  Indictment,  may 
be  reserved  by  the  defendants,  but  not  1^  the 
state,  for  the  consideration  of  the  supreme 
court. 

"Sec.  3650.  If  such  question  does  not  dis- 
tinctly appear  on  the  record.  It  must  be  re- 
served by  an  exception  taken  and  signed  by 
the  Judge  as  in  civil  cases." 

"See.  3652.  When  any  question  of  law  Is 
reserved,  the  presiding  Judge  must  render 
Judgment  on  the  conviction;  but  the  execution 
of  the  Judgment  In  cases  of  misdemeanors, 
must  be  suspended  until  the  next  term  of  the 
court,  or  the  defendant  may  give  bail,  with 
Bufflclent  securities,  to  apiiear  at  such  covat, 
and  abide  the  Judgment  rendered." 

"Sec.  3656.  In  cases  punishable  capitally, 
or  by  Imprisonment  In  the  penitentiary.  Judg- 
ment must  be  rendered;  but  the  execution 
thereof  suspended  for  at  least  sixty  days  after 
the  commencement  of  the  next  succeeding 
term  of  the  supreme  court" 

It  Is  clear,  we  think,  that  under  these  orig- 
inal sectiouB  an  order  of  the  court  was  neces- 
sary to  effect  the  suspension  of  sentence  pro- 
vided for  In  them.  It  Is  to  be  noted  that 
alternative  courses  In  respect  of  the  execu- 
tion of  the  Judgment,  or  rather  its  nonexecu* 
tlon,  after  appeal,  are  provided  In  sectlcm 
3652;  that  is,  the  Judgment  was  either  to  be 
suspended,  or,  not  being  suspended,  the  de* 
fendant  was  allowed,  upon  taking  the  appeal, 
to  give  bail  for  his  appearance  at  the  next 
term  of  the  trial  court,  and  abide  the  Judg- 
ment rendered.  It  Is,  of  course,  clear,  in 
view  of  those  provisions,  that  the  mere  fact 
of  reserving  questions  of  law  on  the  record  or 
by  bill  of  exceptions  provided  for  In  sections 
3619  and  8650,  nor  the  taking  or  pendency  of 
tlic  appeal,  did  not  suspend  the  Judgment 
within  the  meaning  of  section  3652,  since  tite 
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•aapevslon  there  provldea  for,  after  all  fblngs 
nccesury  to  an  appeal  required  to  be  done 
by  tiie  defendant  had  been  done,  might  not 
be  had  at  all,  bnt  inatead  and  in  Ueu  of  any 
BOBpoislon,  and  withont  any  such  auspenalon 
as  the  section  contemplates,  the  defendant 
might  give  ball  for  Us  appearance,  etc,  at 
the  next  term  of  the  court.  So  that  It  fol- 
lows from  the  provisions  of  this  section  that 
something  more  than  the  reservation  of  a 
question  of  law  on  the  trial,  and  something 
more,  even,  than  the  perfecting  of  an  ap- 
peal, la  essentinl  to  the  suspension  of  the 
Jud^ent  nndw  It  niat  something  men  can 
be  naught  dse  than  an  order  of  the  conrt  HUB* 
pending  the  Judgment,  and  where  no  such  or^ 
der  Is  made  there  can  be  no  suspension  within 
the  provisions  of  this  statute.  In  reference  to 
section  S6S6  it  Is  to  be  noted  that  the  provl- 
slon  la  not  for  a  suspension  of  the  Judgment 
gainraUy,  or  pending  the  appeal,  or  for  any 
definite  time  whatever,  but  "for  at  least  six- 
ty da^  af  t^  the  commencement  of  the  next 
succeeding  term  of  the  anpreme  court'*  Of 
courset  ft  was  not  intended  that  the  sentence 
should  be  suspended  forever,  or  for  an  In- 
definite time,  but  only  for  such  time  as  should 
be  necessary  to  prosecute  the  appeal.  Tet  If 
the  reservation  of  questions  of  law  on  the 
trial  or  the  perfecting  of  an  appeal  should  be 
accorded  the  effect  of  suspending  the  sen- 
tence, the  suspension  would  be  without  maxi- 
mum limitation  aa  to  time.  So  that  It  was 
equally  necessary  h^  and  manifestly  the 
statutory  contemplation  that  the  suspenaion 
■hould  result  not  from  the  reservation  of 
questions  of  law,  nw  from  the  cerHflcatlon  of 
the  transcript  to  the  supreme  court  hut  from 
an  wder  of  Oe  court  auspendtaig  the  execution 
of  tlie  sentence  for  some  delbiite  time,  not  less 
Hban  60  days  from  the  commencemiffit  of  ttae 
next  term  of  the  appellate  court  These  sec- 
tions have  been  brought  forward  Into  an  the 
Codes  since  that  of  1852  without  material 
amendment  bearing  upon  the  mode  of  sus- 
pendfaig  the  execution  of  Judgments,  except 
that  In  the  present  Oode  the  sections  rest- 
ing to  that  subject  contain  a  new  provision 
which  goes  to  strengthen  the  conclusion  that 
a  suspension  can  only  be  made  by  an  order  of 
court  The  recodifications  of  sections  36S2 
and  86B6  of  the  Code  of  1852  are  embodied 
In  sections  753  and  754  of  81x>ne  &  Shepherd's 
Penal  Code  of  1806,  In  sections  4304  and  4305 
of  the  Revised  Code  of  1867,  In  sections  4980 
and  4981  of  the  Code  of  1876.  in  sections  4611 
and  4512  of  the  Code  of  1886,  and  in  sections 
4818  and  4319  of  the  Code  of  1896. 

Prior  to  the  last  codlQcation  of  these  sec- 
tions aeveral  decisions  bearing  upon  their 
construction  and  Interpretation  In  the  respect 
under  consideration  had  been  made  by  thla 
court.  All  of  these  derisions,  and  the  opin- 
ions handed  down  In  the  cases,  went  more  or 
leaa  directly  to  Buppwl  that  construction  of 
the  sections  which  requires  an  order  of  the 
court  to  suspend  the  execution  of  the  Judg- 
ment when  tiie  defendant  had  reserved  ques- 


tions of  law  for  (Ae  eonaldaatlra  of  the  su- 
preme court  Btate  v.  Lowry,  29  Ala.  44; 
Ex  parte  Knight,  et  Ala.  482.  488;  BolUng 
T.  State,  78  Ala.  469;  Ex  parte  Cameron,  81 
Ala.  87,  1  South.  20;  Bx  ^rte  Goucher,  103 
Ala.  306,  15  South.  601.  It  would  seem  that 
ttaeae  cases  bad,  prior  to  the  presmt  Code, 
put  a  constructlop  on  these  statutes,  which, 
upon  their  re-enactment  by  the  adoption  of  the 
present  Code  with  an  amendment  which  not 
only  did  not  evince  a  legislative  poipoae  te 
change  such  cfmstructlon,  but  whhdi,  to  the 
contrary,  was  In  the  nature  of  an  expresa 
legislative  afllrmatlon  of  It  became  a  fixed 
eonsbmctlon,  a  part  of  ttie  atatutes  them- 
selves as'  U  It  had  been  thoretai  writtra. 
Bamewall  v.  Murrell,  108  Ala.  866,  ser,  18 
itouth.  881;  Railroad  Oo.  v.  Freonan,  9! 
Ala.  280,  206.  11  SouUl  800;  Railway  Co.  t. 
Moore,  128  Ab.  434,  29  South.  659.  But  leav- 
ing out  of  view  the  fmrms  of  the  wlglnal  aec- 
tlons,  all  tbeta-  history,  and  all  ttila  court  has 
decided  or  said  bearing  upon  tbem,  and  con- 
sidering them,  or  rather  that  one  of  them 
(section  4318)  within  which  the  present  cue 
falls,  as  It  stands  to-day,  and  treating  Ita 
conatructlon  and  Interpretation  as  res  Inte- 
gra, the  conchislon  to  which  we  are  driven 
Is  the  8ame,-HJiat  nothing  but  an  order  of 
the  court  which  has  Imposed  a  aentsnce  can, 
for  any  purpose,  suspend  Its  execution.  Let 
ttie  section  be  flnt  taken  as  It  was  before  the 
last  amendment  reading  thus:  "When  any 
question  of  law  Is  reserved  In  a  case  of  fel- 
ony, Judgment  must  be  rendered  against  the 
defendant  bnt  the  execution  thereof  must 
be  suspended  until  the  cause  la  decided  hy 
the  supreme  court**  This  language  la  Inapt 
to  provide  for  su^caisloa  except  upon  some 
afftrmatlre  action  otiier  than  that  hypothesis- 
ed In  the  section.  It  carries  no  ImpllcatloD 
that  reservation  of  a  question  of  law  aoa- 
pends  the  aentence.  The  only  other  act  re- 
ferred to  In  the  section  Is  the  rendition  of 
Judgment  and  this  Is  and  Is  stated  therein 
as  antithetical  to  Its  suspension.  It  Is  not 
said  that  the  reservation  of  a  question  of  law 
suspends  the  Judgment,  nor  that  what  any 
question  of  law  Is  reserved  the  Judgment  to 
suspended,  nor  anything  of  that  kind.  Had 
that  been  the  purpose  of  the  legislature.  It 
Is  Inconceivable  that  they  would  not  have 
used  aopie  such  form  of  apresslcm.  Bnt  in- 
stead the  expression  they  have  used  palpably 
Implies  the  operation  upon  the  Judgment 
rendered,  and,  when  rendered,  In  full  force 
of  some  power  or  action  extraneous  to  any- 
thing named  In  the  section.  The  execntloD 
of  &e  sentence  Is  not  said  to  be  auspended 
by  anything  postulated  In  the  statute;  It  Is 
not  said  to  be  suspended  at  all;  but  It  is 
said  that  the  execution  of  the  sentence  must 
be  suspended.  Xlere  we  have  a  Judgment 
rendered  and  a  sentence  Imposed  upon  and  la 
accordance  with  that  Judgment  That  sen- 
tence Is  aa  potential  and  as  ready  for  Imme- 
diate execution  aa  if  no  qxiestlon  of  law  had 
been  reserved.   Something,  the  statate  coii> 
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teaqdateih  riiall  tM  d<mc  to  that  sentence  to 
prevent  its  execution  to  tbe  enuucuIatloB  of 
the  appeal.  Tbat  nmetlAig  It  Its  MOSpesuSion. 
The  statute  does  not  work  Ha  Busp^islon. 
Tliere  te  bat  one  fwee  tAat  can  inapend  It 
That  Is  the  coart  which  rendered  it  The 
command  of  the  statute  fs,  therefore*  laid 
OB.  the  eonrt  The  court  can  act  In  obedience 
to  the  command  only  by  an  order  of  siupoi- 
sioEL  And  this  It  Is  that  the  statute  com- 
Bumda  the  coart  to  *»,— to  eatw  an  order 
aospcndlng  the  senteMe^  to  the  end  that  the 
defeadant  may  Hare  the  Iwncflt  0t  his  reser- 
mtion  before  he  ia  pat  to  the  sentoice  which 
he  dialleages  as  onlawful,  er  as  having  been 
emmeonsly  Imposed.  The  lutgnagc  of  the 
statvte^  in  shwt  k  most  apt  and  adequate  to 
Impose  on  the  conrt,  In  the  oontingeDcy 
named,  the  duty  to  suspend  the  sentence  In 
the  only  way  the  court  can  suspend  a  sen* 
tenee,  to  wit,  by  an  order  on  Its  minutee  to 
that  ^ect  It  Is  wholly  taiapt  and  tnac* 
curate  to  a  snspenskm  ot  the  sentoice  In  any 
other  way.  And  to  bold  that  under  it  the 
seutoice  is  suspended,  or  could  be  by  any 
other  means,  would  be  to  do  Tlolence  to  its 
clear  import 

When  this  section  is  considered  with  the 
amendment  faitioduced  In  the  last  Code  as 
a  part  of  tt,  the  condudon  is  all  the  more 
erldent  and  IncTitable.  That  amendment  is, 
as  we  hare  seen,  to  the  eftect  that  the  sen- 
tence shall  be  suspended,  when  questions  of 
law  have  beoi  rested,  only  In  tlie  event 
"it  rimll  be  made  loiown  to  the  court  that  the 
defendant  desires  to  take  an  appeal  to  the 
supreme  conrt"  TUs  provision  makes  It 
plain  beyond  eavl  or  doubt  that  It  is  not  the 
reservation  of  qnestloiw  of  law  upon  the  rec- 
ord «r  by  exc^itlans  taken  that  snspends 
the  sMitenee,  for,  though  questions  are  re- 
served In  either  cr  both  modes,  something 
else  must  be  done  before  the  sentence  can  be 
snspended.  It  Is  furtho'  necessary  to  the 
oerdse  of  tiie  power  of  suspension  that  de- 
fendanf  s  desire  to  take  an  appeal  "shall  be 
made  known  to  the  conrt."  And  this  In- 
formation to  the  conrt  manifestly  does  not 
operate  13ib  suspension,  but  only  subfiles  the 
statutory  invocatlOQ  for  the  exercise  of  the 
courts  ponrer  to  smpend,  the  predicate  for 
an  ovder  of  susivenalon  when  questions  of 
law  have  been  reserved.  Of  course,  the  conrt 
always  knows  when  a  question  of  law  bas 
been  reserved  on  the  record,  or  an  exception 
taken  for  embodiment  In  a  bill  of  raceptions 
«o  the  trial  of  a  case;  but  It  by  no  means 
ffrflows  that  a  def«idant  who  reserves  a 
question  of  law  during  the  trial  desires  to 
tske  an  appeal  at  Uie  md  of  It  la  his  con- 
viction. He  may  be  satisfied  with  the  sen- 
tenee,  fearing  a  more  onerous  one  upon  an- 
other trial.  Or  he  may  conclude  that  tiiere 
is  no  merit  In  his  reservations,  and  preta 
to  enter  at  once  upon  the  sentence  to  re- 
tDslnlag  In  jail  while  his  fruitless  appeal  Is 
p^idlttg,  and  BO  avoid  a  useless  [wolongatlfm 
of  impdsonment  Bvw  wboi,  after  convliN 


tion,  be  has  taken  n.n  orter  fttr  an  extension 
of  the  time  fbr  perfecting  a  bill  of  exceptions, 
he  may  not  at  tost  time  desire  to  take  an 
appeal,  or  he  may  never  perfect  a  bflU  of  ex- 
ceptions, and  thus  lose  the  benefit  of  the 
reeervattons  he  has  brought  to  the  attention 
ef  the  eonrt  in  the  progress  of  ttu»  trial  to 
be  perfected  as  of  that  trial  by  rdatkm  whea 
the  bill  Is  signed.  Etx  parte  Cameron,  snprn. 
And  It  was  because  of  cases  of  these  kinds, 
wefl  known  to  frequently  occur  In  practice, 
that  the  statute  wss  amended  so  as  not  to 
require  an  order  of  snspmslon  upon  the  res- 
ervatloB  of  questions  of  law  unless  the  de- 
fendant should  also  make  known  to  the  court 
his  desire  to  anwaL  But  whatever  the  rea- 
seos  for  the  ammdment  may  be.  Its  palpa- 
ble effect  Is  to  authortee  suspension  of  sen- 
tence only  tn  the  contingent  named,  and  to 
make  ft  entire^  clear  that  the  only  suspen- 
tion  of  sentence  authorized  by  the  statute 
Is  one  made  by  an  order  of  the  conrt  That 
this  is  the  meaning  of  the  statute— that  nei- 
ther the  reservations  of  questions  of  law  on 
the  trial  with  a  view  to  appeal,  nor  the  per^ 
footing  of  an  appeal  and  lodgement  of  the 
cause  In  this  court  operates  to  suspend  the 
Judgment— Is  further  danonstrated  by  sev- 
eral other  sections  of  the  Godei  Section  4824, 
for  Instance,  provides  that  when  the  execvt- 
tion  of  the  Judgment  has  been  suspended  as 
provided  by  the  sections  we  have  heen  con- 
sidering, OT  when  an  api^esl  h  taken  without 
sncb  suspension,  the  derk  shall  make  out 
and  forward  the  transcript  etc  Section  4328 
provides  for  the  dismissal  of  his  appeal  by  a 
defendant  at  any  time  before  the  transcript 
has  been  forwarded  to  tlie  supreme  conrt  by 
filing  a  statement  to  that  effect  with  the 
lierk  of  ti)e  trial  conrt,  and  tiiat  If  the  Judg- 
ment has  been  suspended,  such  dtamlssal  shall 
terminate  the  sosptmslon.  Section  4468  ino- 
vldes  for  the  removal  of  a  convict  from  the 
penitentiary  upon  the  reversal  of  the  Judg- 
ment of  conviction  against  him  back  to  the 
county  of  trlaL  And  section  &430  provides 
for  the  execution  of  a  death  sentence  on 
the  day  appointed  by  the  court  "unless  such 
court  suspends  the  execution,  on  account  of 
the  reference  [reservation  T]  of  some  matter 
of  law  arising  on  the  trial  for  the  determina- 
tion of  the  suprone  court'*  Bach  of  these 
sections  clearly  and  necessarily  excludes  the 
idea  that  the  reservation  of  questions  of  law 
or  the  taking  of  an  appeal  can  In  any  case 
operate  the  suspension  of  ^e  sentence.  Thus 
the  law  Is  written,  and  It  Is  wisely  so  writ- 
ten. Under  it  there  will  arise  no  difficulties 
in  dealing  with  defendants  after  conviction. 
The  sheriff,  after  adjournment  of  the  term, 
has  only  to  look  to  the  minutes  of  the  court 
for  an  order  snspeDdlng  the  sentence.  If 
he  finds  sncb  order,  he  keeps  his  prisoner  In 
the  county  JalL  If  he  does  not  find  It  he 
delivers  him  to  the  penitentiary  authorities, 
or  otherwise  proceeds  wltti  the  exeeutltm  cS 
the  sentence  of  the  law  pronounced  by  tiie 
court  If  It  were  the  law  tiiat  the  restfva- 
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tlon  of  QnestloiiB  of  Iftw  or  tiie  taking  of 
au  appeal  suspended  the  sentence.  It  Is  easy 
to  see  that  many  difficulties  would  arl8& 
\yhat,  for  example,  would  the  sheriff  do  with 
a  couTlct  who  had  been  granted  time  beyond 
the  term  to  perfect  his  inchoate  reservations 
of  questions  of  law  by  presenting  a  bill  of 
ezceptlonB;  especially  as  the  Inchoate  resw* 
vatlons  when  thus  perfected  relate  back  and 
have  effect  as  of  the  term  of  trial,  and  more 
especially  when  the  convict  may  never  per- 
fect his  Inchoate  reservations  at  all,— may 
never  prepare  a  bill  of  exceptions?  These 
suggestions  uncover  only'  some  of  the  diffi- 
culties that  would  arise.  Others  will  suggest 
themselves.  The  subject  needs  but  cursory 
consideration  to  a  demonstration  of  the  wis- 
dom of  the  legislature  In  providing  for  a 
suspension  of  sentence  by  the  onl^  regular 
and  orderly  mode  the  sentence  of  a  court  can 
be  suBpended,~by  an  order  of  the  court 
which  pronounced  the  sentence. 

We  attach  no  importance  to  the  suggestions 
in  the  sheriff's  return  intended  to  show  that 
the  prisoner's  continued  confinement  In  the 
county  Jail  after  he  should  have  been  sent 
to  the  penitentiary  was  In  accordance  with 
bis  (the  prisoner's)  wishes.  A  man  cannot 
legalize  his  Incarceration  by  this  sort  of 
quasi  convention  between  himself  and  the 
sheriff,  nor  estop  himself  to  demand  enlarge- 
ment from  illegal  Imprisonment  by  having 
at  one  time  unavaiUogly  asked  the  court 
having  Jurisdiction  In  the  premises  to  order 
that  he  be  so  confined,  Instead  of  being  put  to 
the  sentence  which  had  been  Imposed  on  him, 
or  by  a  personal  preference  for  the  coun^ 
Jail  as  against  the  state  penitentiary  as  a 
place  of  confinement  Moreover,  he  was  not 
kept  lu  Jail  because  of  any  such  preference 
on  his  part,  but  because  the  sheriff  supposed 
that  the  sentence  against  him  had  been  sus- 
pended. 

An  expression  of  the  present  writer  In  the 
case  of  State  v.  Roberts,  126  Ala.  87,  23 
South.  744,  may  have  had  something  to  do  In 
leading  the  cbanceilor  to  the  conclusion  that 
the  taking  of  an  appeal  Itself  suspended  the 
seotGuce.  It  was  there  said  that  the  effect 
of  an  order  of  this  court  setting  aside  a  dis- 
missal of  an  appeal  and  reinstating  It  was 
to  suspend  the  Judgment  and  sentence.  This, 
with  what  was  said  In  the  same  opinion  in 
stating  the  position  of  counsel,  naturally  tend- 
ed to  the  conclusion  that  the  court  enter- 
tained the  view  that  the  appeal  Itself  sus- 
pended the  sentence.  But  as  matter  of  fact 
the  sentence  In  that  case  had  been  suspended 
by  a  formal  order  of  the  trial  court,  and, 
having  reference  to  that  fact,  the  effect  of 
the  (jrdcr  here  reinstating  the  appeal  was  also 
to  reinstate  the  suspension  order  of  the  trial 
court,  nud,  through  that,  to  suspend  the  sen- 
tence in  that  court.  Our  conclusion  upon 
this  part  of  the  case,  therefore,  is  that  the 
chancellor  was  in  error  in  holding  that  the 
sentence  of  petitioner  was  suspended  by  the 
appeal,  and  that,  consequently,  he  was  right- 


fully Imprisoned  by  the  Aerifl  In  the  county 
JaU. 

But  It  1^  no  meana  foUowa  that  the  pe- 
titioner Is  entitled  to  be  discharged  abso- 
lutely. He  Is  In  the  custody  of  a  poaon  who 
"is  not  the  person  authorized  by  law  to  de- 
tain him";  bat  there  are  persons  anUkorlzed 
by  law  to  detain  him,— the  poiltentiary  an- 
thoritles,— and  the  full  measmre  of  Us  right 
Is  to  be  relieved  of  the  unlawful  restraint, 
and  remanded  to  such  lawful  custody,  Bnt>- 
Jected  to  Uie  zeatralnt  provided  by  the  imsu»- 
pended  sentence  against  blm.  The  case  oC 
State  T.  Roberts,  128  Ala.  87,  28  Soath.  744, 
la  an  authority  for  this  proposition.  There 
tbe  sentence  was  suspended  by  an  orda>  of 
court,  and  of  consequence  the  sheriff  waa  the 
defendant's  lawful  custodian  pending  the  ap- 
peal. The  prisoner,  notwithstanding  this, 
however,  was  delivered  to  and  Imsvlsoned  by 
tbe  officers  of  the  penitentiary  under  tbe  vap- 
posed  authority  of  the  sn^poided  aoitence. 
These  persons  were  not-^B  tbe  sheriff  la  not 
here— "authorized  to  detain  him.'*  Tbe  city 
Judge  discharged  him  on  faabeaa  corpna  from 
the  custody  of  the  penitentiary  petvle,  but 
remanded  him  to  the  custody  of  the  sheriff. 
This  order  was  made  on  the  thewy  fliat  the 
Judgment  against  the  prisoner  was  void,  and 
that  the  sheriff  was  entitled  to  hold  blm  for 
trial  in  the  nisi  prius  court;  but  It  was  af- 
firmed on  the  ground  that  the  sentence  on  the 
Judgment  had  been  suspended  pending  an  ap- 
peal, and  that  because  of  such  suspension  the 
sheriff,  and  not  the  officers  of  the  peniten- 
tiary, was  charged  with  his  custody.  The 
principle  upon  which  we  proceeded  In  this 
case  of  State  v.  Roberts  appears  to  have  been 
recognized  by  this  0010*1  in  the  cases  of 
Kirby  v.  State,  62  Ala.  61;  Ex  parte  Pearson, 
59  Ala.  654  (which  we  believe  waa  the  first 
case  of  unreasonable  detention  by  sheriff  aft- 
er conviction);  Ex  parte  Goucher,  103  Ala. 
305,  15  South.  601  (which  was  the  last):  Ex 
parte  Crews,  78  Ala,  457;  and  Ex  parte  Stew- 
art, 98  Ala.  66,  13  South.  660,— and  the  ab- 
solute discharge  of  the  convict  In  each  of 
those  cases  Is  rested  upon  the  considera- 
tions that  he  had  been  detained  by  the  sho^ff 
in  the  county  Jail  for  an  unreasonably  long 
time  after  sentence  to  hard  labor  for  the 
county,  and  that  the  commissioners'  court 
had  not  provided  for  any  place  for  hla  impris- 
onment under  such  sentence.  The  report  of 
the  case  of  Ex  parte  Rand,  99  Ala.  302,  14 
South.  540,  does  not  show  whether  a  place  of 
confinement  at  bard  labor  had  been  provided 
by  the  commissioners*  court,  but  the  record 
of  the  case  does  show  that  such  provision 
had  been  made.  As  that  case  and  Ex  parte 
Goucher,  supra,  were  decided  by  the  same 
bench,  and  tbe  opinion  in  each  was  prepared 
by  the  same  Judge,  and  as  In  Goucher's  Case 
the  fact  that  no  such  provision  had  been 
made  by  the  commissioners'  court  was  made 
one  of  the  bases  for  the  petitioner's  absolute 
discharge,  It  Is  fair  to  assume  that  this  con- 
sideration waa  inadvertently  pretwmltted  In 
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Band's  Case,  and  we  do  not  regard  tlie  deci- 
sion In  tbat  case  as  being  an  authorlt? 
against  the  doctrine  recognized  In  the  other 
cases  cited,  some  of  which  were  decided  be- 
fore and  some  after  that  decision.  The  con- 
Eideration  adverted  to  was  not  mentioned  In 
the  case  of  Ex  parte  King,  82  Ala.  69,  2 
South.  763,  but  King's  discharge  was  denied 
upon  the  ground  that  he  had  not  been  de- 
tained for  an  unreasonable  time  after  con- 
Tlctlon,  and,  of  course,  that  case  cannot  be 
considered  as  at  all  militating  against  the 
pro[>osltlon  that  where,  In  such  cases,  there 
:ire  persons  entitled  to  the  defendant's  cus- 
tody under  the  sentence,  he  will  not  be  dls- 
charj^ed  absolutely,  but  will  be  discharged 
from  the  custody  of  the  sherlCf,  and  eommlt- 
te<l  to  the  lawful  custody  provided  by  the 
sentence.  Upon  our  former  cases,  therefore, 
we  adhere  to  and  reaffirm  the  nillhg  In  Bob* 
erts'  Case,  supra,  and  In  line  with  It  and 
tbem  hold  In  this  case  that  the  petitioner 
was  not  entitled  to  be  discharged  absolutely 
because  of  bis  unlawful  detention  by  the 
sheriff,  but  that  his  right  was  and  is  to  be 
discharged  from  that  custody,  and  committed 
to  the  custody  of  the  board  of  convict  In- 
spectors, under  the  sentence  pronoanced  1^ 
the  court. 

Accordingly,  the  order  of  the  chancellor 
remanding  the  prisoner  to  the  custody  of  the 
sheriff  for  condnement  In  the  county  Jail  will 
be  reversed,  and  judgment  will  be  here  enter- 
ed discharging  him  from  that  Imprisonment, 
but  remanding  him  to  the  custody  of  the 
board  of  convict  Inspectors  for  confinement  In 
the  penitentiary,  and  directing  the  sheriff  to 
Immediately  deliver  him  Into  soch  custody. 
Revemed  and  rendered. 


BLEDSOE  et  al.  v.  PRICE  et  al. 
(Sa^eme  Conrt  of  Alabama.   June  17.  1902.) 

QVIBTING  HTUB  —  GOMPUUNT  —  IMMATERIAL 
ALLBOATIONB-arFBOT^MULTIFASIOUa- 
NBSS-SUFTIGIBNCT. 

1.  A  bill  to  quiet  title  nnder  Code,  §  800  et 
seg.,  anthorizing  such  salt,  is  not  insufficient 
by  reason  of  the  iudnsion  of  nnnecessaxy  alle- 
gatioos  tracing  plaintHTs  title  and  deacribiag 
defendant's  claim. 

2.  A  bill  to  qalet  title  under  Code.  8  '809  et 
8e<].,  authoriEiuK  such  suit,  is  not  rendered  in- 
sotflcient  or  multifarioui  by  reason  of  a  prayer 
for  the  raucellatioD  of  the  muniment  of  title 
under  which  defendant  claims. 

3.  A  bill  describing  certain  lands,  and  al- 
leging plaintiffs  ownership  and  iwssession 
thereof,  and  that  defendant  claims  or  is  re- 
puted to  claim  some  right,  title,  or  interest 
tbt^rein,  aud  asking  that  plaintiff's  title  be 
Qitieted,  is  not  bad  tor  want  of  equity. 

Appeal  from  chancery  court,  Marengo  coun- 
ty; Tlios.  H.  Smith.  Chancellor, 

Suit  to  quiet  title  by  R.  W.  Price  ft  Go. 
against  Thomas  H.  Bledsoe  and  others.  From 
a  judgment  for  tdalntUfs,  defendants  an>eal. 
Afflnned. 

It  was  averred  in  tiie  bill  that  In  Decem- 
ber, 1684.  one  B.  P.  Bledsoe,  Sarah  A.  Bled- 


soe, and  J.  M.  Wright  were  tenants  in  com- 
mon of  certain  lands  specifically  described 
In  the  complaint;  R.  P.  Bledsoe  owning  an 
tmdlvlded  two-thirds  Interest  in  said  lands, 
and  Sarah  A.  Bledsoe  and  J.  M.  Wright 
Jointly  owning  the  remaining  one-third  in- 
terest; that  on  December  30,  1884,  B.  V. 
Bledsoe,  for  tbe  purpose  of  securing  a  debt, 
executed  a  mortgage  to  John  G.  Allen 
upon  his  undivided  interest  In  said  lands; 
that  said  mortgage  was  transferred  by  said 
John  G.  Allen  to  Ann  Allen;  that  In  the  year 
1888  the  lands  described  In  the  bill  were 
volnntarlly  partitioned  between  said  R.  P. 
Bledsoe.  Sarah  A.  Bledsoe,  and  J.  M.  Wright; 
tbat,  upon  default  being  made  In  tbe  mort- 
gage, it  was  foreclosed,  and  C.  B,  Allen  be- 
came the  purchaser  at  the  foreclosure  sale; 
that  subsequent  to  said  purchase  C.  E,  Allen, 
J.  M.  Wright,  and  Sarah  A.  Bledsoe,  with 
the  Intention  of  ratifying  and  confirming  the 
partition  of  said  lands  theretofore  made,  par- 
titioned the  lands  among  themselves,  and 
each  of  said  parties  entered  Into  the  posses- 
sion of  said  lands  set  apart  to  them,  re- 
spectively; that  said  partition  was  made  in 
Ignorance  of  the  fact  that  T.  H.  Bledsoe 
would  set  up  any  claims  to  the  lands  set 
apart  and  conveyed  to  G.  E.  AUen,  and  that 
said  partition  would  not  have  been  made  If 
the  existence  of  T.  H.  Bledsoe's  claim  had 
been  made  known  to  said  Allen;  that  by  rea- 
son of  the  failure  to  properly  index  the  deeds 
of  partition  between  the  said  B.  P.  Bledsoe, 
Sarah  A.  Bledsoe,  aud  J.  M.  Wright,  the  in- 
terest of  said  Thos.  H.  Bledsoe  In  such  lands 
could  not  have  been  discovered  by  said  Al- 
len or  the  complainants  by  the  exercise  of 
due  diligence,  or  careful  examination  of  tbe 
general  Indices  of  tbe  record  of  deeds  of 
Marengo  county,  Ala.;  that  on  October  2S, 
1898,  the  said  Charles  E.  Allen  sold  and  con- 
veyed to  the  complainants  tbe  portion  of  tlie 
lands  sued  for  and  conveyed  to  blm  in  said 
partition  proceedings;  that  the  complainants 
"immediately  took  possession  of  said  lands, 
and  remained  In  peaceable  possession  thereof 
up  to  the  time  of  the  filing  of  the  bill,  and 
have  made  numerous  and  valuable  improve- 
ments thereon  since  their  purchase,  and  no 
suit  Is  pending  to  test  or  enforce  tbe  validity 
of  their  title,  or  that  of  any  other  person,  to 
said  lands."  It  was  then  averred  In  said 
bill  "that  Thos.  H.  Bledsoe  claims  or  Is  re- 
puted to  claim  some  right,  title,  or  Interest  In 
and  to  the  lands  so  conveyed  to  them  by  C. 
E.  Allen,  under  some  conveyance  from  R.  P. 
Bledsoe  to  him.  But  orators  aver  that,  If 
In  fact  said  T.  H.  Bledsoe  received  any  con- 
veyance from  R.  P.  Bledsoe,  that  the  same 
was  purely  voluntary."  It  was  then  averred 
that  said  Thos.  H.  Bledsoe  was  the  son  of 
B.  P.  Bledsoe,  and  that  J.  M.  Wright  bad 
sold  and  conveyed  all  his  interest  In  tbe 
lands  set  apart  to  him  to  Henry  T.  Bledsoe. 
Tbe  prayer  of  the  bill  was  as  follows:  "That 
each  of  the  defendants  be  required  to  set 
forth  his  or  her  title  to  said  land,  or  any  por- 
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tlon  tbOMt  and  tAmt  ^nk,  aad  how  and  by 

what  instnunent  or  Intijatnenta  created,  aod 
that  it  be  deciwed  that  Tfaoaias  H.  B^soe 
bas  no  title  to  tlie  said  lands  adverse  to  your 
orators,  and  that  any  couveyance  tie  may 
have  from  B.  P.  Bledsoe  to  tbe  said  lands, 
or  any  portion  tbereof,  be  ordered  to  be  de- 
llvered  to  this  court,  aud  that  tbe  same  be 
canceled  and  heU  for  naugbt,  and  tbat  tbe 
partltkm  of  ssm  lands  k^etofore  made  be 
established  and  confirmed  by  this  faonor^le 
court  and  for  sncta  otter  and  farther  ocd«r&, 
decrees,  aud  relief  to  which  orators  are  en- 
titled and  the  practice  irf  this  court  may  re- 
4^re."  To  this  bOU  the  def«idant  Thes.  H. 
Bledsoe  deamrred  «poa  aereral  grotmda, 
whkli,  for  the  purpose  of  this  appeal,  may 
be  snmmariBed  as  follows:  <1)  To  so  much 
of  saM  bill  as  seeks  relief  as  against  this 
respoBdaU;  upon  tiie  cround  that  said  bill  Is 
wttboat  equity;  <2)  tbere  Is  no  eavlty  in  said 
bill:  (8)  said  Ull,  BO  fai  as  tbe  same  seeks 
relief  as  aselMt  tills  Despondent,  Is  muUifarl- 
<mh;  <4)  said  bill  ahowa  tbat  coDq>laInants 
bought  with  actual  or  coostmctive  knowledge 
of  tile  Interest  «f  this  resiMndent;  (5)  eom- 
plalnanf  s  rouedy  at  law  is  unembamissed; 
(G)  resfundent  especially  demurs  to  tbe  prayer 
«(  saM  UU,  for  that  the  saiue  Is  knconslstent 
wMh  the  scope  and  purpose  of  tbe  bill;  <7) 
because  said  prayer  fs  not  gerauuse  to  tiie 
allegatfans  of  said  bill;  48)  because  the  re- 
lief prayed  f<or  seeks  to  have  reafKMideBts  sug- 
gest tiieit  titles  oo  the  records  of  this  ccnurt, 
when  the  bill  shows  that  the  re^ndent  has 
no  Interest  In  cold  partltkMi,  or  tbe  ratifica- 
tion of  tbe  sane;  0)  tbe  relief  prayed  for  is 
Inomslstent,  ImdeTant,  and  not  germane  to 
tbe  aU^ttooa  of  said  bill.  Tbe  defendant 
Thos.  H.  Bledsoe  also  made  a  moUoo  to  dis- 
miss the  blU  for  the  waat  of  equity.  Ob  llie 
aaboiisshm  of  tix  cause  upon  the  demarrers 
and  motion  to  dismiss,  the  chancelkir  reader- 
«d  a  decree  cTemillng  each  of  IStam.  From 
this  decree  the  d^eadants  appeal,  wd  astign 
tbe  rendition  thereof  as  error. 

Canterbury  &  Gilder,  for  app^anta.  Wm. 
(^mnlnghame,  for  appellees. 

TYSOX,  J.  Confessedly,  the  awments  of 
tbe  bill,  la  stating  how,  la  wlmt  way,  and 
from  -what  aonroe  the  oemplalnants  became 
tbe  owaers  of  the  land,  aad  In  describing 
the  claim  of  tlie  respoadoit,  go  beycmd  the 
reqniremeuts  of  a  bill  framed  under  section 
S09  et  seq.  of  the  Code.  Association  t.  Stocks. 
124  Ala.  109.  27  South.  500.  The  fact  that 
It  contains  these  things,  la  oonnectioa  wtth 
the  averment  that  complalnsnts  are  in  peacea- 
ble possessioB  of  the  land,  does  not  impair 
its  ^dency  as  a  bill  under  tbe  statute.  Nor 
iloes  tbe  fact  tbat  In  tbe  prayw  the  canoel- 
latkm  of  tbe  muniment  of  title  uniler  which 
tbe  FCFipondent  <^m8  to  own  the  lands  In 
controversy  Is  asked  destroy  the  equl^  of 
the  bill  as  a  bill  under  tbe  statute  nor  render 
it  multlfiiiious.   Sloss-Sbeffleld  Steel  &  Iron 


Co.  V.  Board  of  Traatees  of  ITnlvmlty  of  Ala- 
bama <Abu)  W  South.  483.  Tbe  nature  nnil 
Aaracter  of  tbe  bill  must  be  determined  frum 
a  omuideration  of  tbe  tacts  averred  in  it. 
And  If.  upon  tbe  facta  stated,  the  bill  bin 
e<iuity,  the  special  prayer  will  not  destn>,v 
that  eqaltr.  McDouneli  v.  Finch  (Ala.)  31 
South.  594.  The  bill  under  ctmslderatlon  was 
not  subject  to  any  of  the  grounds  of  demur- 
rer IntH^Mised,  whatever  way  taave  been  its 
defects  in  other  respects,  and  cootalns  equitj. 

Tbe  decree  of  the  chanceUw  overruUiig  the 
demuirer  and  motion  to  dlsmtaa  fier  want  of 
eqidty  is  affirmed. 


ADAIR  V.  STATB. 

(Supreme  Court  of  Alabama.    June  17,  1902.) 

DISTURmNG  RELIGIOUS  ASSEIMBLAOE  —  ELE- 
MENTS OF  0PFENS£-EVIDENC£>-1NSTRU0- 
TIONS— QUESTIONS  FOR  JURY. 

1.  Oa  a  prosecutioo  for  disturbing  a  neligioaa 
assemblage  In  violatioa  of  Cr.  Code,  |  4ih>4, 
It  was  proper  to  allow  the  state  to  show  the 
conduct  aod  declarations  of  d^eodaut  during 
the  time  tlw  worship  was  ^oing  ou,  and  tcni- 
iiig  to  show  willf ulnesa  on  his  part. 

2.  On  a  prosecution  for  disturbing  a  reliptnns 
assemblage  in  violutioa  of  Or.  Cod«,  f  4t>&i, 
where  the  only  evidence  of  any  distDrbance  was 
of  peo^  without  the  mt^etiaR  house,  the  quts- 
lion  n-hetber  such  persous  were  a  part  of  tLe 
religious  assemblage  was  for  the  jmy. 

3.  Persons  •v<-ho  liave  separated  them  solved 
from  those  within  a  bouse  where  a  reiigioaH 
mct^ting  is  being  held,  and  who  are  no  lon  jer 
participating  in  tbe  meeting,  though  jnst  with- 
out the  house,  are  not  a  paction  of  such  miH-t- 
ing.  within  Cr.  Code;  |  4ti&4,  making  it  aa  of- 
fense to  disturb  a  religious  assemblage. 

4.  A  meeting  of  persons  for  the  purpose  of 
InstmctioD  in  the  srogiag  of  religious  sonira  is 
not  a  relijjious  assemblage,  withio  Qc  Code.  { 
4Goi,  malciug  it  an  offt-nse  to  disturb  a  religious 
assemblage. 

6.  On  a  proRecotioo  under  Cr.  Code,  {  4<h>i, 
which  malies  it  as  offense  to  disturb  a  religi«'i9 
assemblage,  it  appeared  that  only  Aose  who 
were  staudmc  without  the  meeting  house  wi  ie 
disturbed.  Utld  proper  to  refuse,  mm  mislend- 
ing,  charges  to  the  «ffoct  that  tlie  statute  wai 
not  intended  to  protect  )oit«rer8  ia  tbe  vi- 
cinity of  a  relisiras  assemblage,  and  tbnt  thn-^ 
without  tbe  lionse,  wbs  were  not  payiag  uiij* 
atteotion  to  the  services,  were  aot  a  psiC  of  tlie 
asficmbiage,  etc. 

a.  Oae  may  be  guilty  of  vialsting  Or.  Cod*-, 
8  4<>54,  uinking  it  au  offense  to  disturb  a  iv- 
ligious  assemblage,  if  the  poaous  distnrl»<d 
are  a  part  of  tbe  assemblage,  wbedier  at  tii« 
lime  they  are  takiag  pait  hi  the  serriees  or  o^t. 

7.  On  a  prooeciition  under  Cr.  Code,  f  4654. 
making  it  an  ufFesse  todistarb  a  rriigitnis  meet- 
ing, a  charge  tbat  persons  sittisg  od  tbe  out- 
side of  a  honsc  in  which  au  asseaifalsge  is  met 
for  the  purpose  of  religious  worship,  engaevd 
in  conversation  not  connected  with  the  religious 
worship  or  loitning  outside  tbe  house,  are  pre- 
sumed not  to  be  a  part  of  the  assemblage,  wa^ 
properly  refused. 

Appeal  from  circuit  court,  Marshall  county; 
J.  A.  Bllbro,  Judge. 

Ben  Adair  was  convicted  of  dlatorbiug  a 
religious  assMnUage^  aad  appeala,  Rever>;c(l. 

The  facts  of  the  case  are  sofllcienHy  stated 
In  tbe  opinion.  In  addUton  to  the  portions 

of  the  chat^e  copied  In  Uie  opinion  to  whik  :i 
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tbe  defendant  icparately  eiccepted,  the  de- 
fendant separately  excepted  to  tbe  following 
portions  of  tbe  court's  general  cbarge:  "Qa) 
It  a  person  retires  tcwa  tbe  meeting  for  par- 
pose  of  bis  own,  wltb  tbe  intention  of  return- 
ing, be  continues  a  part  of  tbe  assemblage, 
(c)  If  a  person  In  an  assembla^  wants  a 
drink  of  water,  and  goes  to  a  convmlent 
spring,  Intending  to  return,  be  continues  a 
part  of  tbe  assemblage,  and  a  disturbance  of 
him  while  out  for  Sttcli  purpose  would  be  a 
dMarbance  of  tbe  assemblags.  (d)  It  any 
one  person  1b  an  aBsemlrfage  met  for  religious 
worsbip  Is  disturbed,  tben  tbe  law  says  the 
assemblage  Is  disturbed,  (e)  Disturbing  a 
member  of  that  congregation  does  not  mean 
exciting  him,  bat  only  directing  bis  attention 
from  the  pntpose  ot  tbe  assemblage."  The 
-defendant  requested  tbe  court  to  give  to  tbe 
Jury  tlie  following  wrlttoi  cbarges,  and  a^a- 
rately  ocepted  to  tbe  conrfs  rtfusal  to  give 
«acb  of  tbem  as  asked:  "(1)  If  tbe  jury  be- 
lieve tbe  eridence  In  the  ease,  tbey  must  find 
tbe  defendant  not  guilty.  (2)  Tbe  court  char- 
ges tbe  Jury  tbat,  If  only  tbe  persons  outside 
the  bonse  were  disturbed,  and  if  at  tbe  time 
tbey  wera  not  a  part  of  the  assemblage  met 
for  the  purpose  of  religious  worship,  then  this 
would  not  warrant  the  conviction  of  tbe  de- 
fendant (3)  Tbe  statute  against  disturbing 
religious  worship  is  not  Intended  to  protect 
loiterers  In  tbe  vicinity  of  an  assemblage  met 
for  religious  worship.  (4)  The  court  cbarges 
tbe  Jury  tbat  the  disturbance  of  one  or  more 
Iiersons  loitering  about  a  bouse  where  an  as- 
semblage Is  met  for  purpose  of  religious  vor- 
shlp  would  not  constitute  a  disturbance  of 
llie  assemblage.  (5)  Disturbance  of  some  per- 
son or  persons  at  or  near  an  assemblage  met 
for  purpose  of  religious  worship,  who  Is  not 
at  tbe  time  taking  any  part  In  the  worship, 
nor  giving  any  attention  thereto,  would  not 
constitute  a  disturbance  of  the  assemblage. 
(G)  Persons  on  the  outside  of  tbe  bous^  talk- 
ing among  themselves  about  other  matters, 
and  not  about  tbe  purpose  of  the  assemblage, 
and  paying  no  attention  to  the  assemblage, 
would  not  be  a  part  of  tbe  assemblage,  and  a 
dtsturbiuice  of  such  persons  only  would  not 
constitute  a  disturbance  of  tbe  assemblage. 
(7)  Loiterers  and  idlers  on  tbe  outside  of  a 
house  In  which  Is  met  an  assemblage  for  re- 
ligious worship,  wbo  are  not  paying  any  at- 
trition to  tbe  services,  are  no  part  of  the 
assemblage.  (8)  Tbe  court  cbarges  tbe  jury 
tbat  tbe  presumption  In  case  of  this  character 
la  tbat  persons  sitting  on  the  outside  of  a 
house  In  which  an  assemblage  is  met  for  tbe 
purpose  of  religious  worship,  engaged  in  con- 
versation not  connected  with  tbe  religious 
worship,  are  not  part  of  tbe  assemblage.  (0) 
The  court  charges  tbe  jury  tbat  disturbing 
one  or  more  persons  on  tbe  outside  of  tbe 
house,  who  were  loitering  on  the  outside,  and 
not  engaging  or  participating  la  any  wise  in 
the  service,  would  not  constitute  a  disturb- 
ance of  tbe  assemblage.  (10)  The  court  cbar* 
ges  the  Jury  tbat  persons  loitering  on  the  out* 


side  of  a  bonse  In  wblch  ta  met  an  assem- 
blage for  the  purpose  of  religious  worship  are 
presumed  not  to  be  any  part  of  the  assem- 
Uage,  and  the  burdm  of  proving  snch  pa- 
sons  a  part  of  the  assemblage  Is  on  tbe  state, 
and  the  state  must  prove  this  beyond  all  rea- 
sonable doubt.  (11)  Tbe  court  charges  the 
Jury  tbat  proof  cl  dlsturlunce  of  one  or  more 
persons  in  tbe  vicinity  of  an  assemblage  met 
for  pmrpose  of  religious  worship  does  pot 
constitute  a  dlsturbanes  of  tbe  assemblage 
unless  the  evidence  shows  beyond  all  rea- 
sonable doubt  that  at  the  time  such  person 
or  persons  were  disturbed  they  were  a  part 
of  the  assemblage,  and  to  constitute  th«n 
such  tbe  state  must  prove  beyond  an  rea- 
sonable doubt  that  tbey  were  at  the  time  met 
for  the  purpose  of  religious  worsh^^  or  that 
they  were  on  theb:  way  to  or  from  tbe  as- 
semblage, or  tbat  th^  won  at  the  time  bona 
fide  engaj^  In  doing  something  connected 
with  the  purpose  of  the  assemblaga"  From 
a  Judgm^t  of  convlctlcHL  tbe  defendant  n9- 
peals. 

Street  &  lab^  fw  appellant  Ohaa.  O. 
Bromi,  Atty.  Gen.,  for  the  Stat& 

DOWDELL,  J.  The  defendant  was  tried 
and  convicted  on  an  bidlctmeat  for  disturblDg 
religious  worship.  Section  4651,  Cr.  Coda 
TTie  assemblage  of  people  charged  to  have 
been  disturbed,  as  stated  In  tbe  bill  of  ex- 
ceptions, had  met  **for  an  all-day  singing  and 
pi'eacblng";  tbe  singing  occupying  the  foze- 
noon  and  a  part  of  the  afternoon  nntll  8 
o'clock  when  the  preaching  began,  with  an  In- 
termission bet%veen  the  singing  exercises  and 
the  preacblog."  The  state,  on  tbe  trial,  was 
permitted  to  show,  against  the  objection  of 
the  defendant  the  conduct  and  declarations  of 
tbe  defendant  at  dllferent  times  covered  by 
the  time  occupied  In  tbe  singing  exercises  and 
preaching.  Evidence  tending  to  show  wlliful- 
ncss  on  the  part  of  tbe  defendant  In  tbe  doing 
of  an  act  causing  the  dlsturlunce  is  relevant 
and  competent  Price  v.  States  107  Ala,  162, 
IS  South.  130.  There  was  no  error  In  tbe 
rulings  of  tbe  court,  as  tbe  purpose  of  the  evi- 
dence objected  to  was  to  show  willful  mis- 
conduct, and  such  was  Its  tendoicy.  There 
was  no  election  made  by  the  state  as  to  which 
act  of  the  defendant  as  causing  tbe  dlsttvb- 
ance  or  Interruption  It  would  prosecute  for; 
and,  even  If  there  had  been,  such  election 
would  not  affect  the  question  of  the  compe- 
tency and  relevancy  of  the  evidence  as  tend- 
ing to  show  willfulness  In  the  doing  of  the 
act  relied  on  as  causing  the  disturbance. 
There  was  no  pretense  of  a  disturbance  of 
any  person  of  the  assemblage  within  the  bouse, 
where  both  the  singing  exercises  and  the 
preaching  were  had.  The  only  evidence  of 
any  disturbance  was  of  persons  without  the 
house.  Whether  these  persons  at  the  time  of 
the  alleged  disturbance  constituted  a  part  of 
the  assemblage  met  for  religious  worship,  was 
a  question  of  fact  for  the  determination  of  the 
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Juiy.  If  the  pOBons  wltbout  the  house  had 
separated  themselves  from  those  wlthla,  who 
Ti-ere  engaged  lu  religious  worship,  and  no 
longer  participated  In  the  purposes  for  which 
the  congregation  had  met,  but  had  wholly  dis- 
connected themselres  from  the  assemblage, 
with  no  Intention  of  again  participating  In  the 
purposes  of  the  meeting,  and  were  engaged  In 
the  discussions  of  other  matters,— all  of  which 
being  questions  of  fact  to  be  determined  by 
the  Jury  from  the  whole  evidence,— then  the 
disturbance  of  one  or  more  of  such  persons 
would  not  come  within  the  prohibition  of  the 
statute.  Charge  2  requested  by  the  defeud- 
ant,  hypothesizing  all  of  these  facts,  ccorecdy 
stated  the  law,  and  Its  refusal  was  error.  We 
are  not  to  be  understood  as  asserting  that  a 
separatlcm  or  withdrawal  from  the  congrega- 
tion by  one  or  more  persons  of  the  congrega- 
tion temporarily,  and  for  personal  comforts  or 
the  like,  and  with  the  Intention  of  returnlug, 
and,  In  the  language  of  the  statute,  still  being 
at  or  near  the  place  of  worship,  would  con- 
stitute such  person  or  persous  not  a  part  of 
the  asaemblage.  So  long  as  such  persons 
form  a  part  of  the  assemblage,  though  tem- 
porarily separated  from  the  congregation,  be- 
ing still  In  close  proximity,  th^  are  within 
the  protection  of  the  statute. 

The  court,  in  Its  oral  charge  to  the  Jury, 
among  other  thhigs,  stated  "that.  If  the  as- 
semblage was  met  for  the  purpose  of  instruc- 
tion as  to  how  to  be  able  to  sing  religious 
songs,  then  that  was  an  assemblage  met  for 
religious  worship,  and  one  Is  a  membra-  of 
that  assemblage  If  present,  whether  he  Is  In 
the  bouse  or  out  of  It."  This  was  a  distinct 
and  Butmtantlve  statement  of  a  legal  proposi- 
tion, and  Is  not  limited  or  modified  In  any 
way  when  taken  In  connection  with  oth«  por- 
tions of  the  general  charge.  It  cannot  be  af- 
firmed, as  matter  of  law,  that  a  meeting  to- 
gether of  persons  solely  for  the  purpose  of 
"instruction  as  to  how  to  be  able  to  sing 
religious  songs"  constitutes  an  assemblage 
met  for  the  purpose  of  religious  worship.  If 
the  purpose  of  the  meeting  be  solely  for  In- 
struction In  the  art  of  singing,  although  con- 
fined to  the  singing  of  sacred  songs,  this 
would  not  be  an  assemblage  met  for  religious 
worship,  within  the  meaning  of  the  statute 
under  which  the  Indictment  was  pi'eferred. 

There  Is  no  merit  In  the  exceptions  reserv- 
ed to  other  portions  of  the  general  charge. 
Charges  3,  4,  7,  and  9  requested  by  the  de- 
fendant were  misleading.  Besides,  the  mere 
fact  of  loitering  would  not  necessarily  disas- 
sociate the  loiterer  from  the  assemblage  met 
for  religious  worship.  Charge  5  misstates 
the  law.  If  the  persons  disturbed  were  a  part 
of  the  assemblage  met  for  religious  worship, 
whether  at  the  time  taking  part  In  the  service 
or  not,  it  would  be  a  violation  of  the  statute. 
Charge  6  was  misleading  and  nrgumentatlTe, 
and  was,  therefore,  properly  i-efused.  Char- 
ges 8  and  10  are  faulty,  and  were  properly 
refused,  nie  law  Indulges  no  such  presump- 
tion as  that  stated  In  the  charges.  Charge  11 


was  clearly  misleading,  and  was  propsly  r& 
fused.  Moreover,  It  was  not  necessaiy  that 
the  persons  disturbed  should  have  been  bona 
fide  engaged  In  doing  something  connected 
with  the  purpose  of  the  assemblage. 

For  the  errors  pointed  out,  the  judgmmt 
of  the  court  must  be  reversed,  and  the  cause 
remanded. 


(107  La.) 

STATE  ex  rel.  ALKXIS  et  al.  t.  GAUDET, 
Judge,  ct  al.    (No.  14,601.) 
(Supreme  Court  of  Louisiana.    June  23, 
1802.) 

INJUNCTION— EXECUTORT  PBOCKSS— PRE- 
SCRIPTION OP  DEBT. 

1.  An  appiicatiou  for  an  Injuuction  a^einitC 
executory  process,  based  on  the  prescription 
of  the  debt  to  satisfy  which  the  executory  pro- 
cess has  issued,  should  not  he  refused  where 
the  debt  on  the  face  of  the  proceedings  Is  pre- 
scribed. 

(Syllabus  by  the  Court.)  - 

Application  by  the  state,  on  the  relation  of 
Eugene  Alexis  and  A.  Stewart,  for  writ  of 
mandamus  to  Jerome  L.  Qaudet,  Judge  of  the 
Twenty-Eighth  Judicial  district,  and  another. 
Writ  granted. 

James  V.  Chenet  and  Benjamin  Rice  For- 
man,  for  rehitora.  Bespondent  Judfe,  pro  se. 
Bespondent  clerk,  pro  ae, 

PBOVOSrr,  J.  The  relators  herein  com- 
plain that  the  respondent  Judge  and  derk  of 
court  have  refused  to  grant  them  an  Injunc- 
tion against  a  writ  of  seizure  and  sale,  not- 
withstanding that  their  appllottlon  for  same 
has  been  regular,  and  has  set  forth  one  of 
the  grounds  on  which  under  articles  738,  730. 
and  740  of  the  Code  of  Practice  an  Injunction 
Issues  as  matter  of  right  The  clerk  did  not 
absolutely  refuse  to  act  but  merely  request- 
ed that  the  relators  should  await  the  return 
of  the  Judge,  and  the  relators  acceded  to  the 
request.  Evidently,  as  against  the  clerk,  this 
proceeding  has  been  taken  inadvisedly,  and 
must  be  dismissed,  at  the  cost  of  the  relators. 
The  grounds  on  which  the  injunction  is  asked 
are  that  the  note  on  which  the  executeffy  proc- 
ess Issued  is  prescribed.  The  Judge  returns 
that  he  refused  the  Injunction  for  the  reason 
that  he  believed  that  the  course  of  prescriii- 
tloQ  on  the  note  had  been  Interrupted.  It 
seems  that  the  relators  sold  a  part  of  the 
property  on  which  the  note  bore  mortgage, 
and  that  the  holder  of  the  note  appeared  to 
the  act  of  sale,  and  waived  the  mortgage  on 
the  property  sold,  and  that  the  notary  par- 
aphed the  note  to  Indentify  it  with  the  act  of 
waiver.  This  transaction,  taken  as  a  whole, 
Interrupted  prescription  on  the  note,  the  Judge 
thinks.  Possibly  it  did,  but  whether  it  did 
or  not  is  an  Issue  on  which  the  relators  are 
entitled  to  a  regular  hearing,  and  to  an  appeal 
In  cdse  the  decision  on  It  goes  against  them; 
and  they  will  be  deprived  of  this  bearing  If 
the  Injunction  Is  not  granted.  We  think  that 
the  Injunction  should  have  been  granted. 
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It  Is  therefore  ordereci,  adjudged,  and  de- 
creed  that  the  mandamus  applied  for  herein 
be  made  peremptory;  the  cost  of  serving 
process  on  the  clerk  to  be  paid  by  the  relators, 
and  the  other  costs  by  the  respondent  Joc^. 


aOT  La.) 

ABRAHAM  t.  MIEDINO.    (No.  14,452.) 
(Supreme  Court  of  Loaialaaa.    June  21, 
1002.) 

AUCTION  SALE— TITLE  TO  RBALTT— VALIDITY. 

1.  The  adjudicatee  in  this  case  is  tendered 
a  title  TBlid  upon  Its  face,  and  transIatiTe  of 
property,  etrengtheued  by  judicial  proceedings, 
and  accompanied  by  nndisturbed  poseesaion  as 
owner  for  18  years.  Held,  that  ahe  ia  bound 
to  accept  it. 

tPyllabus  by  the  Court.) 

Action  by  Henry  Abraham  against  I*  Mled- 
Id^.  Judgment  for  plaintiff  was  affirmed  by 
the  court  of  appeals,  and  defendant  applies 
for  certiorari  or  writ  of  review.  Dismissed. 

Stafford  &  ZiOmbert  and  Frank  McGIoln, 
for  applicant.  Dlnkelsplel  &  Hart,  for  re- 
eiKincIent. 

MCtXUOE.  J.  This  is  an  appUcatlon  for 
the  review  of  a  Judgment  rendered  by  the 
court  of  appeals  for  the  parish  of  Orleans, 
decreeing  that  the  applicant  shall  accept  title 
to  certain  real  estate  which  has  been  adju- 
dicated to  her  at  public  auction.  The  prop- 
erty was  acquired  In  Indivlslon  by  the  Mew 
Orleans  Savings  Instltntlon  and  Adolphe  Bls- 
ler  from  Joseph  Alfred  Dufllho,  by  act  be- 
fore CuveOIer,  notary,  August  28,  1872.  Rls- 
ler  died  In  September,  1874,  and  tlUe  to  the 
Interest  which  he  had  acquired  vested  In  his 
widow  In  community  and  children.  In  1882, 
the  savings  Instltntlon  sold  its  Interest  to 
Ferdinand  Goldsmith,  who  filed  suit  for  par- 
tition against  the  widow  and  heirs  of  Rls- 
ler,  and  obtained  Judgment,  agreeably  to 
which  the  property  was  sold  at  auction  and 
adjudicated  to  him;  the  adjudication  being 
conflnned  by  notar^l  act  executed  by  the 
auctioneer  January  24,  1881.  Goldsmith  re- 
mained In  undisturbed  possession  of  the  en- 
tire property  until  June  SO,  1898,  when  he 
sold  It  to  Henry  Abraham,  by  whose  author- 
ity It  was  sold  at  auction  In  November,  1900, 
and  adjudicated  to  the  applicant.  The  ob- 
jectious  to  the  title  are  confined  to  the  parti- 
tion proceedings.  The  record  of  those  pro- 
ceedings has  been  lost,  but  the  plaintiff, 
Abraham,  ofTered  the  entries  upon  the  clerk's 
and  sheriff's  docket;  the  Judgment  decree- 
ing the  partition  and  ordering  the  sale  of  the 
jiroperty,  as  It  appears  upon  the  minutes  of 
the  court;  the  proceedings  of  a  family  meet- 
ing held  In  the  Interest  of  the  minor,  Adolphe 
RIsler;  and  the  notarial  act  reciting  the  pro- 
cfis  verbal  of  the  auctioneer,  in  which  the 
Judgment  mentioned  is  referred  to  as  bear- 
ing date  March  28,  1SS3.  from  which  evidence 
it  may  safely  be  presumed  that  the  Judg- 
ment of  partition,  unquestionably  rendered, 
executed,  and  acquiesced  In.  was  duly  signed. 


Beyond  this,  It  appears  that  Joseph  Alfred 
Dufllho,  having  an  Interest  as  liquidator  of 
the  firm  of  Lafltte  &  Dufllho,  in  May,  1887, 
filed  suit  In  the  civil  district  court,  in  the 
succession  of  Risler,  alleging,  among  other 
things,  that  by  certain  proceedings  In  France, 
whither  Mrs.  Risler  and  her  children  appear 
to  have  removed,  she  had  acquired  all  of 
their  Interest  In  the  Laulslana  property  left 
by  their  father,  and  praying  that  the  general 
mortgage  which  had  been  inscribed  against 
her  as  tutrix  be  canceled.  For  the  purposes 
of  this  proceeding  a  curator  ad  hoc  was  ap- 
pointed to  represent  the  minors  interested, 
and  an  answer  was  filed  In  their  behalf,  and 
there  was  Judgment  as  prayed  In  the  peti' 
tion.  Thereafter,  In  October,  1887,  a  petition 
was  presented,  also  In  the  succession  of 
Adolphe  Risler,  on  behalf  of  the  widow,  con- 
taining the  same  allegations  as  those  made 
by  Dufllho,  and  praying  that  she  be  recog- 
nized as  sole  owner  of  the  Louisiana  prop- 
erty, and  put  In  possession  thereof,  and  Judg- 
ment to  that  effect  was  rendered  and  signed 
October  17,  1887;  and  upon  November  5th 
following,  Mrs.  Risler,  through  her  duly  au- 
thorized agent,  by  notarial  act  formally  rat- 
ified the  sale  in  the  partition  proceeding, 
whereby  Goldsmith  acquired  the  property 
here  In  question.  Under  these  circumstan- 
ces, and  as  It  appears  that.  In  the  proceeding 
In  France  by  which  Mrs.  Risler  acquired  the 
interests  of  her  children  In  the  property  In 
question,  the  latter  either  acted  for  them- 
selves, or  were  duly  represented,  and  as  they 
were  afforded  the  opportunity  of  contesting 
the  regularity  of  those  proceedings  In  the 
civil  district  court  when  the  Issue  was  ten- 
dered, as  has  been  stated,  and  as  Goldsmith 
and  his  transferee,  Abraham,  have  been  In 
undisturbed  possession  for  about  18  years, 
during  nearly  15  years  of  which,  assuming 
that  the  original  title  was  defective,  they 
have  held  under  a  tltie  valid  upon  Its  face 
and  translative  of  property,  we  are  of  opin- 
ion that  the  objections  urged  by  the  appli- 
cant are  not  well  founded. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  this  proceeding  be  dismissed,  and 
that  the  Judgment  of  the  court  of  appeals 
remain  undisturbed. 


a07  La.) 

liANO  V.  DB  LUCA  et  ux.    (No.  14,045.) 

(Supreme  Court  of  Louisiana.    June  21, 
1902.) 

MALICI0U8  PROSECUTION— PROBABLE  CAUSE. 

1.  In  a  suit  for  damages  for  malidous  prose- 
cution, if  defendaut  hnd  probable  cause  to 
Ttiske  the  afUdavIts,  that  should  end  the  case, 
for  it  is  the  rule  that  proof  of  want  of  proba- 
ble cause  and  proof  of  malice,  direct  or  Im- 
plied, must  reaiilt  from  the  evidence  addaced. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Thomas  0.  W.  Ellis,  Judge. 

V  1.  See  Hallcloul  FroseouUoa,  voL  U,  C«Dt.  Dig. 
»  18.  SML  . 
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Actios  by  EmU«  Jacqaea  Lang  against  Vin- 
cent De  Luca  and  anotber.  Judgment  for  dc- 
fendnnta,  and  plalatiff  appeals.  Affirmed. 

Armand  Roinaln  and  B.  Howanl  llcOaleb, 
for  appellant.  Kenner,  Hcndorson  &  Tenner, 
for  appellees. 

BLANCHAGD.  J.  Plalotiff  snes  for  and 
on  bebaif  of  liis  three  minor  cbildren  claim- 
Ing  damages  of  defendanta  In  the  sum  of 
^,000  for  malicious  prosecation.  Illegal  arreart 
and  defamation  of  diaracter  ot  the  cbUdccn, 
I'ollowlDg  from  certain  affidaTits  made  by 
Mrs.  De  Luca  against  them.  One  of  tbe  chil- 
dren Tvas  e  boy  about  20  yean  of  age,  the 
other  two  glris  about  16  and  17  years  re- 
spectively. Defendants  lived  in  a  bonse  ad- 
joining that  of  plaintiff.  A  fence  separated 
tbe  premises.  At  the  time  the  trouble  arose 
Mr.  De  Lnca  was  absent  from  home.  He  Is 
a  sea  captain.  His  wife,  wltb  fire  children, 
was  In  the  house.  One  of  the  children  was 
Tery  111  and  bad  been  for  weeks.  The  In- 
mates of  the  bouse  had  long  been  annoyed 
by  a  Bpccles  of  petty  randalism,  practiced 
after  nlghtftall,  such  as  repeated  and  violent 
ringing  of  tbe  door  bell,  throwing  stones  and 
mud  upon  the  front  galiwy,  etc.  This  finally 
resnlted  In  Mrs.  De  Luca  appetrfng  before 
tbe  recorder's  court  In  the  cl^  of  New  Or- 
leans, where  the  parties  resided,  and  making 
affidavit  apiainst  Henry  Lang  and  Bmlly  and 
Viola  Lang,  children  of  tbe.  plalutlfT,  charging 
them  with  couunttttng  the  depredations  re- 
ferred to  on  tbe  evening  of  March  27,  1900. 
The  specific  charge  was  that  the  I^ng  chil- 
dren did  wiUfnUy  violate  tbe  city  ordinance 
relative  to  malicious  mischief.  Tbe  parties 
were  not  tafeen  Into  custody,  though  warrants 
Issued  for  their  arrest  They  wore  merely 
notified  to  attend  on  the  corai:  for  trial.  This 
they  did,  and  the  proc^  not  being  sntflclent  to 
convict,  they  were  discharged.  Whereupon 
this  snlt  for  damages  was  Instituted.  Among 
other  allegations  it  Is  charged  that  Mrs.  De 
Luca  well  knew  at  the  time  she  made  the 
affidavits  that  the  same  were  false.  The  de- 
fense was  a  general  denial.  At  the  trial  be- 
fore tbe  ]odge  of  the  district  court,  plaintiff's 
demand  was  rejected.   He  appeals. 

In  his  reason  for  judgment  the  learned 
judge  of  the  trial  court  held  that  any  pre- 
sumption of  tbe  want  of  probable  cause.  In 
preferring  the  cliarges.  arising  from  tbe  ac- 
quittal of  plaintiff's  children  In  the  recorder's 
court,  bad  been  overcome  by  tbe  evidence  ad- 
duced before  hliu.  He  waa  of  the  opinion 
the  proof  administered  established  probable 
cause  for  the  proceeding  talceD  against  tlie 
children,  and  that  the  affidavits  made  were 
made  In  defense  and  protection  of  affiant  and 
to  secure  her  home  against  invasion  and  tres- 
pass,  rather  than  from  malicious  motive. 
"The  question,"  said  he,  "Is  not  whether 
plaintiff's  children  were  guilty  of  tbe  misoliief 
of  which  they  were  accused.  I  can  hold 
tbem  Innocent^  and  still  tbe  case  1>  asalnst 


tbe  plaintiff.  There  can  be  no  doubt,**  con- 
tioucd  he,  "that  defendant's  family  wei^ 
greatly  annoyed  and  disturbed  by  somebotly 
while  one  of  tbe  children  was  sl<^.  Tbe  de- 
fendant (Mrs.  De  Lnca),  tbe  physician  in  at- 
tendance on  tbe  sick  child,  tbe  maid  servant 
and  Mr.  Jardlna  (next  door  neighbor)  prove 
this  beyond  dispute.  Tbe  gate  bell  was  fre- 
quently rung,  and  dirt,  brickbats,  etc,  were 
thrown  <m  the  gallery.  Somebody  did  It;  but 
when  any  inmate  of  tiie  house  appeared,  the 
mischief  doer  was  off  and  out  of  idgbt.  It  Is 
proved  that  some  of  these  offenders  ran  into 
tbe  plalnthTs  gate  and  disappeared."  We 
find  these  observations  of  t^e  Judge  sustained 
by  the  evidence.  Alpbon^e  Fettet  a  young 
girl  sustaining  close  companionship  with  the 
Lang  girls,  and  who  was  visiting  tbem  on  the 
ereilng  in  question,  admitted  she  threw  on 
defmdant's  galley,  on  that  occasion,  two 
small  pieces  of  brick,  and  that  she  threw 
them  from  {^ataitiff's  yard.  Besides  Miss 
Fettet,  other  children  of  tbe  neigbborbood 
were  assembled  that  ulght  on  plalotiff^s  prem- 
ises and  there  la  no  doubt  the  yard  was  tbe 
base  of  operations  of  the  mischief  makers. 
The  witness  Jardina  testifies  to  coming  home 
that  evening  at  8:30  o'clock  and  bearing  ot 
the  annoyance  to  which  Mrs.  De  Luca  was 
being  subjected,  instituted  a  watch  and  saw 
tbe  depredation— tbe  violent  ringing  of  the 
bell— repeated  by  parties  who  came  out  <tf 
plaintiff's  premises  and  then  ran  back  again. 
He  was  quite  sure  be  recognized  Henry  Lang 
and  the  two  Lang  girls  as  In  tbe  party  and 
BO  informed  Mrs.  De  Luca.  Slie  acted  on  the 
information  thus  Imparted,  and  that  obtained 
from  statements  made  to  her  the  next  day  by 
the  Fettet  girl.  She  consulted  her  lawyer, 
telling  him  what  her  grounds  and  means  of 
knowledge  were,  and  on  his  advice  made  the 
affidavits.  There  is  here  sufficient  of  prob- 
able cause.  Defendant  had  the  right  to  have 
the  matter  of  Invasion  of  her  premises  and 
rights  investigated,  and  to  appeal  to  tbe  law 
for  protectlou.  This  wei  done  on  Informa- 
tion given,  as  to  the  supposed  guilty  parties, 
by  a  credible  pawn— Jardlna,  her  nearest 
neighbor  on  one  side,  who  spoke  as  an  eye 
witness.  We  agree  with  the  district  Judge 
that  If  defendants  had  probable  cause  to 
make  tbe  affidavits  that  should  end  the  case, 
for  It  Is  Uie  rule  that  proof  of  want  of  prob- 
able cause  and  proof  of  mnlloe,  direct  or  by 
reasonably  presumptive  inference,  must  re- 
suit  from  the  evidence  to  support  a  suit  for 
damages  for  malicious  prosecution.  GIrot  v. 
Graham,  41  La.  Ann.  511,  6  South.  815;  Well 
V.  Israel.  42  La.  Ann.  955,  8  South.  826;  Sib- 
ley V.  Lay,  44  La.  Ann.  936,  11  South.  581; 
Gamier  t.  Bernard,  45  La.  Ann.  12i>5,  14 
South.  188;  Dcnrmoud  v.  St.  Amant,  40  La. 
Ann.  374,  4  South.  72;  Womack  v.  Fudikar, 
47  La.  Aun.  34,  16  South.  &45;  Brelet  v.  Mul- 
len, 44  La.  Ann.  194.  10  Soutlu  8G5:  Snders 
T.  Boisseau.  52  La.  Amu  1020^  27  Soatb.  &4& 
Judgment  affirmed. 
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MABX  et  iL  T.  8AKDES8,  Bkeriff.  (No. 
14,863.) 

^Sttprema  Oourt  of  I^oiilaiM.    Jnae  16^ 

1902.) 

KXBCUnON  SALE-PAYMENT  IN  CASH— TAUD- 
ITT— DISTRIBUTION  OF  PROCEEDS. 

LAIthonffli  the  porcbaK  price  ot  property 
sold  at  Bheriff'g  sale  ibould  be  paid  in  casti. 
Each  a  sale  is  not.  null  if  by  the  consent  of  all 
tb«  farti«s  ttie  pHn;ha.4eT  is  allowed  to  retain 
the  pureluuw  price  pending  tfae  trial  of  a  cult  to 
determioe  wbo  is  entitled  to  the  proceeds. 

2.  ^\'h(Te  ft  sheriff's  term  of  office  expire* 
pending  such  a  condition  of  affairs,  his  sac- 
cesMor  shoald  take  the  matter  up  and  carry 
it  on  to  completion, 

(Sjnabns  bj  the  Court} 

Certiorari  to  cotirt  of  appeals,  Fifth  dr- 

CTdt. 

Application  of  A.  Marx  and  otheni  for  writ 
of  certiorari  and  review  to  the  court  of  Ap- 
peals in  a  proceeding  agnlnst  J.  B.  Sanders^ 
sheriff.  Proceedinss  dlsmlased. 

Weeks  A  Weeks  aad  Solomoii  WoMF.  tor 
petttkners.  Be^ondent  Judges  pro  se.  Mentz 
&  Borah,  tot  detatdant  and  Interreiier  J.  B, 
Todd. 

BREAUX.  J.  Tlelators,  claiming  to  have 
become  the  owners  of  machdQery  aiHSer  a 
shectfTs  adjudtcation,  seek  to  have  tbeir  as- 
serted posHeseloD  and  ownership  of  this  prop- 
erty recognized  by  a  decree  of  court.  Tbey 
proceeded  by  mle  against  the  slierlfF  now  iu 
«ffioe,  and  ask  that  be  be  wdered  to  deliver 
possession  to  tbem  as  transferees  of  Hrary 
Kaufman,  which  tbey  allege  was  hougbt  by 
Kaufman  at  the  sale  mode  on  the  let  of 
Joly,  1890.  We  aie  taformed  by  ttw  recwd 
that.  In  aults  Nos.  10,301  and  10,302  ot  tbe 
docket  of  the  dletrlet  court,  jodgment  wos 
rendered  against  t.  B.  Alexander  and  In  fa* 
Tor  of  Henry  Kaufman,  with  recognition  of 
a  vendor's  Hen  on  tbe  machinery  In  quei^timi. 
Another  creditor  obtained  an  order  of  Boiznre 
and  sale  against  tlie  debtor,  Alexander,  and 
under  It  the  plantation  ,od  whk-h  the  ma- 
chinery claimed  by  plaintlfZ  was  at  the  time 
waa  sold  at  sbecilTs  sale.  Execution  was  ai- 
ao  fssued  on  the  judgment.  In  which  Kauf- 
man's Tendw's  privilege  on  the  machinery  In 
quertloB  was  neoogniied  (Nos.  10,301  and  10,- 
30^,  and  ^is  maditnery  was  also  advei-tieod 
to  be  sold  OB  the  same  day  the  plantation 
was  sold.  The  creditor  who  was  foreclosing 
obtained  an  order  of  court  and  filed  a  third 
opporftion  In  the  two  suits  (Nos.  10.301  and 
10,302),  ordering  the  sheriff  to  bold  In  his 
bands  the  proceeds  of  the  sale  of  the  ma- 
eblnery.  It  seems  that  In  this  opposition  the 
foreclosing  creditor,  Braud.  challenged  the 
sbertfTs  rlgbt  to  sell  the  machinery  under  the 
two  writs  of  ft.  fa.,  and  averred  that  by  rea- 
son of  his  njortgage  be  had  a  right  to  tfae 
machinery  first  in  rank.  The  sberiff  on  the 
1st  of  July,  1890,  aa  previously  advci-tlsed  In 

f  L  See  KMcatlra,  -wtiL  H.  Cntt.  Dig.  H  6U,  BB. 


forecIoBure  proceedlngHi,  «dd  tbe  plantation 
to  John  B.  Todd.  The  macblnor  la  ^uestitHi 
was  not  liKinded  In  the  sale  of  the  ^auta- 
tlm,  but  was  sold  separately  under  tbe  fl.  fa. 
Issued  at  the  histance  of  Henry  Kaufman, 
Judgment  creditor,  hi  Nos.  10,301  and  10,302. 
The  sheriff's  return  on  the  fl.  fa.  sets  up  that 
Kaufnan,  subiogee  ai  Man,  wns  tfae  hlt^- 
est  bUder,  and  now  asks  to  be  placed  In 
possesskm  by  tlu  sheriff,  although  he  has 
not  depoatted  the  price  nt  adjadlcatloii. 

Jobn  R.  Todd,  wbo  boosfat  ttie  place,  but 
not  this  machinery,  became  by  the  purchase 
snbffsgated  to  Brand's  right  as  third  oppo- 
nent, dalmhig  a  preference  over  the  pro- 
ceeds because  of  a  prior  right  It  Im  said 
tty  the  Tidal  Wave  Oompany,  purchaser  of 
Brand's  right,  that  In  purchasing  this  right, 
as  set  forth  In  his  (Brand's)  ttaUd  opposition, 
asd  then,  with  knowledge  that  Kaufman  had 
been  permitted  to  retain  the  price,  filing  iwo- 
ceedlngs  to  claUn  proceeds  of  tfae  sale,  he  ac- 
knowledged the  validity  of  the  sale,  and 
acquiesced  In  the  sheriff's  pennlttlng  him  to 
retatai  the  price,  and  Is  forever  estoi)ped; 
that  one  wbo  subsequently  to  n  sale  files  a 
third  oMNisltion  and  dalms  the  praceeds 
waives  the  imeularltlss  dtodosed  by  the  rec- 
ord. KaufBun  Ittslste  the  sale  is  not 
invalidated,  and  that  he  Is  entitled  to  the 
property,  although  he  has  not  d^oeited  the 
amouBt  to  complete  bis  bid.  Ills  ooatentlon 
is  tbot  wltb  the  permission  of  the  sheriff,  as 
shown  by  his  return,  he  was  permitted  to 
retain  the  price  until  the  oppoeltltm  shall 
have  been  decided;  that  the  third  opponent 
made  no  ohjectlco  to  tills,  accepted  a  deed 
whl<d)  recites  that  the  machinery  was  woU  to 
Kaufman,  and  hi  selling  the  plontatlim  to 
the  Tidal  Ware  Company,  three  months  later, 
expressly  excepted  It  We  take  It  that  |^^- 
tiffs  are  ths  owners  of  the  that  Kauf- 
man had.  The  sheriff  by  whom  ttie  sale 
bad  been  aude  had  gene  out  of  ofltee.  The 
sliprlff  now  in  office  avers  that  his  prede- 
cessor returned  the  ^ta,  and  ttiat  be,  in 
consequence,  owes  no  duty  to  plaintlffis.  Oon- 
sfalering  that  this  was  Hnanlsbed  bushiess 
left  by  the  old  Bbnttft,  It  devolves  iqton  his 
successor  to  complete  It  to  the  extent  that 
this  agency  may  be  needed  to  thnt  end.  He 
has  it  In  his  power  to  call  on  the  adjodlcatee 
for  the  price  and  deliver  the  property. 

Having  disposed  of  this  defense  by  the 
sheriff,  we  pass  to  a  consideration  of  the 
demand  for  the  Immediate  delivery  of  the 
property.  In  answer  to  this  ground  of  de- 
mand, we  can  only  say  that  It  la  ordinarily 
the  duty  of  the  sheriff.  In  maklifg  a  sale 
on  execution,  to  demand  payment  fw  prop- 
erty sold  for  cash,  and,  if  not  paid  then  and 
there,  to  avoid  the  sale  In  the  manner  re- 
quired, and  resell  or  pontirane  the  sale  In 
certain  coses,  giving  notice  thereof.  But  a 
sale  is  not  null  If  the  price  be  not  paid  and 
delivery  is  postponed  In  order  to  permit  the 
parties  to  try  Issues  as  to  who  Is  entitled 
to  the  proceeds.  In  the  recent  cas%  without 
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objection  on  the  part  of  any  one,  tbe  bu^er 
was  permitted  to  retain  the  price.  It  was 
substantially  provided  that  In  case  of  loss  of 
the  suit  the  proceeds  w^e  to  be  paid  to 
whom  of  right  they  belong,  and  matters  as 
relate  to  price  and  delivery  of  the  propaty 
were  to  remain  In  abeyance  for  a  time.  We 
exc-erpt  from  the  sherifE's  return:  "The  pur- 
chaser being  the  seizing  creditor,  having  paid 
In  cash  only  the  coats  of  court,  the  prop- 
erty sold  is  held  on  tbe  Tidal  Wave  planta- 
tion until  the  opposition  filed  in  this  case  la 
adjudicated  by  the  court" 

Our  examination  of  the  case  has  not  re- 
sulted In  convincing  us  that  all  litigation  la 
at  an  end.  Todd,  the  intervener,  claimed  a 
right  aa  owner  of  the  property,  as  having 
become  immovable  by  destination.  The  court 
expressed  tbe  view  that  this  Intervwier  and 
his  author  had  estopped  themselves  from 
claiming  the  property  by  claiming  the  pro- 
ceeds. But  as  to  whether  he  Is  estopped 
from  claiming  the  proceeds  Is  another  quee- 
tlon,  with  which  we  must  decline  to  deal 
In  these  proceedings.  He  Is  estopped  from 
claiming  the  property.  It  may  be  different 
as  to  the  proceeds.  As  to  this  we  express 
no  opinion.  This  property  will  come  up  on 
the  trial  of  the  oppoaltion,  and  we  do  not 
think  It  should  be  here  dlsijosed  of,  as  it 
belongs  to  tbe  Issues  on  the  opposition.  In 
the  present  state  of  affairs,  It  only  remains 
for  the  parties  to  settle  their  business  differ- 
ences by  disposing  of  the  opposition,  and 
then  the  sale  can  be  completed. 

We  agree  with  our  learned  Brothers  of  the 
court  of  appeals  In  the  statement  made  by 
them  as  follows:  "Tbe  facts  In  this  case 
lead  us  to  the  Inevitable  conclnslon  that  this 
machinery  was  not  Included  In  the  sale  of 
the  plantation  to  Braud,  and  that  he  never 
paid  anything  for  It;  that  he  was  never  the 
owner  of  It;  and  that,  inasmuch  as  John  R. 
Todd  acquired  only  such  rights  as  Anatoie 
J.  Braud  himself  had,  he  (Todd)  ought  not 
to  be  decreed  the  owner  of  said  machinery." 
We  agree  with  the  court  of  appeals  In  hold- 
ing that  the  application  Is  premature,  and 
cannot  be  allowed  at  this  time. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  application  for  the  writ  of 
certiorari  and  pi-ohlbltion  be  dismissed. 


a07  La.) 

STATE       GIBSON.    (No.  14.899.)t 

(Snpreme  Court  of  Louisiana.    June  16; 

lfi02.) 

INDICTMENT— PI,BA  OP  PRESCRIPTION— 
FLIGHT  OF  ACCUSED. 

1.  The  accused  was  Indicted  for  burglary 
and  larceny.  He  fled  from  justice  and  was  not 
apprehended  for  over  three  years  later.  He 
then  filed  a  motiou  to  quash  the  indictment  on 
lefral  groands,  averring  its  absolnte  nullity. 
This  motion  prevailed.  He  was  promptiy  in- 
dicted a  second  time  for  the  same  offenses,  the 
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Indictment  containing  the  allegations  of  flight 
from  jnstice.    Whereupon  he  flled  the  plea 
of  prescription  of  one  year  iu  bar.  HM—nat 
good.    Couvlction  sustained, 
(Syllabus  by  the  Court) 

Appeal  from  judicial  district  court  parish 
of  Bienville;  Benjamin  P.  Edwards,  Judge. 

Alexander  Olbson  was  convleted  of  bur- 
glaxy,  and  aK^als.  Afllnned. 

WUllam  U.  Richardson,  tar  aroellant 
Walter  Gnlon.  Atly.  Oen.,  and  Jobn  C.  Thens, 
Dlst.  Atty.  (Lewis  Golem,  of  coonsel}.  for  the 
State, 

BLANCHARD,  J.  The  main  defense  to 
this  proaecutlon  Is  tbe  prescription  of  one 
year.  Hence  It  Is  necessary  to  give  certain 
dates.  On  the  lOth  of  June,  1893,  an  indict- 
ment against  the  accused  for  burglary  and 
larceny  was  returned.  The  time  of  the  com- 
mission of  the  offenses  (for  there  were  two 
counts)  was  laid  In  the  Indictment  on  tbe  day 
before  its  finding,  to  wit:  June  9,  1898.  A 
ttench  warrant  issued  the  day  the  Indictment 
was  returned.  Under  date  of  January  16, 
1002,  three  years  and  sevra  months  later,  the 
sheriff  made  this  return  on  the  warrant:— "I 
have  arrested  withln-named  Alex.  Olbson  and 
have  htm  in  custody."  On  March  6,  1902. 
counsel  for  defendant  filed  a  motion  to  quash 
the  indictment  on  legal  grounds  not  necessary 
to  recite,  averring  It  to  be  null  and  void. 
This  motion  was  the  same  day  tried  and  sus- 
tained—the trial  court  decreeing  the  nullity 
of  the  Indictment,  ordorlng  It  set  aside  and 
the  priaoner  discharged.  The  grand  jury  was 
in  session  at  the  time  and  they  promptly  re- 
turned, the  next  day,  March  7,  1902,  another 
Indictment  against  the  accused,  charging  htm 
with  burglary  and  larceny— two  counts— being 
the  same  offenses  upon  which  the  first  Indict- 
ment was  predicated.  This  last  Indictment 
cured  the  defects  which  had  resulted  In  va- 
cating and  annulling  the  first  ludlctment,  and 
at  the  conclusion  of  each  count  was  this 
aTermait^~"And  at  once  on  the  commission 
of  said  crime  said  accused  absconded  and  fled 
from  justice."  Under  a  warrant  which  Imme- 
diately Issued  on  the  second  Indictment,  the 
accused  was  rearrested.  Whereupon  his  coun- 
sel filed  a  plea  of  prescription  of  one  year  In 
bar  of  the  prosecution  under  the  second  In- 
dictment. This  plea  being  overruled,  a  bill 
was  taken,  and  thereafter  the  accused  waived 
arraignment,  pleaded  not  guilty,  was  tried  by 
jury,  convicted,  on  the  second  count,  of  petit 
larceny  and  sentenced  at  hard  labor  for  one 
year.    He  appeals. 

The  trial  Judge  gives,  In  tbe  bill  of  excep- 
tions, as  his  reasons  for  OTerruling  the  plea 
of  prescription,  that  the  first  Indictment  was 
fatally  defective.  In  that  It  did  not  charge  any 
offense,  and,  hence,  It  did  not  and  could  not 
have  any  legal  effect;  that  the  second  Indict- 
ment contained  the  requisite  allegation  neg- 
ativing prescription;  and  that  If  the  first  In- 
dictment had  DO  legal  effect  It  Is  the  same  as 
though  it  had  not  existed,  and  since,  Imme- 
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dlatel}-  upon  the  commission  of  tbe  offense, 
the  accused  fled  from  Justice,  prescription  was 
thereby  eospended.  and  the  Indictment  nnder 
which  he  was  convicted  having  been  returned 
within  two  months  of  his  ceasing  to  be  a  fugl- 
tlre,  it  was  timely,  In  the  sense  that  it  is  not 
amenable  to  the  prescription  pleaded,  'luese 
reasons  are  sound  in  law.  It  was  declared, 
in  State  t.  Precovara,  49  La..  Ann.  5^,  21 
South.  724,  that  an  indictment  which  has 
been  declared  a  nuillty  is  the  same  as  though 
It  had  not  been  found.  In  State  v.  Curtis,  30 
La.  Ann,  lloi,  it  was  said  that  an  Illegal  or 
void  prosecution  Is  equivalent  to  no  proaecu- 
tlon  and  imder  it  the  accused  is  considered 
as  having  never  been  in  jeopardy.  Sd,  too, 
a  void  indictment  is  without  legal  effect  in 
favor  of  the  state  to  Interrupt  prescription. 
State  V.  Curtis,  30  La.  Ann.  1166;  State  t. 
Morrison,  31  La.  Ann.  211. 

The  legal  situation  then,  with  respect  to  the 
case  at  bar,  is  this:— The  first  indictment 
against  the  accused  is  brushed  aside  by  the 
judgment  annulling  it  as  though  it  had  never 
existed.  The  accused  having  committed  the 
offense  in  ItSHS  at  once  fled  from  Justice  and 
was  not  apprehended  until  1902.  During  his 
flight  prescription  was  suspended.  Rev.  St. 
I  9S6.  On  his  flight  ceasing  by  being  taken 
Into  custody,  he  was  promptly  Indicted,  and 
the  Indictment  averred  the  fact  of  flight  aa 
Interrupting  prescription.  The  parallel  be- 
tween this  case  and  that  of  State  v.  Vines, 
34  La.  Ann.  1073,  Is  complete,  and  that  au- 
thority completely  negatives  the  contentious 
of  defendant  herein.  To  secuj-e  conviction 
under  the  Indictment  it  was  necessary  for 
the  prosecution  not  only  to  prove  the  guilt  of 
the  accused,  but  the  fact  of  flight  as  inter- 
rupting prescription.  The  result  of  the  trial 
showed  that  both  guilt  and  flight  were  proven 
to  the  satisfaction  of  the  Jury. 

This  case  ha<)  been  considered,  and  prop- 
erly so,  from  the  standpoint  of  the  law  and 
Jurisprudence  existing  at  the  date  of  the  com- 
mission of  the  offenses  with  which  the  ac- 
ciised  stood  charged.  That  date  was,  as  we 
have  seen,  the  9th  of  June,  1S98.  A  month 
later,  to  wit:— on  July  11,  189S,  an  act  of  the 
genernl  assembly  was  approved,  which  makes 
a  decided  change  in  the  law  relating  to  the 
effect  to  be  given  to  Indictments— even  void 
indictments— In  the  matter  of  the  Interruption 
of  prescription.  The  last  paragraph  of  Act 
Xo.  73  of  1896  reads  as  follows:— 

"In  all  criminal  prosecutions  for  any  crime 
or  offense  an  Indictment  found,  or  an  Informa- 
tion flied,  before  prescription  has  from  any 
cause  accrued,  shall  have  the  effect  of  inter- 
rupting prescription;  and  If  said  Indictment 
or  information  be  quashed,  annulled,  or  set 
aside,  or  a  nolle  prosequi  entered,  prescription 
shall  begin  to  run  against  another  indictment 
or  another  Information  based  on  the  same 
facta,  only  ^om  the  time  that  said  original 
Inff^matlon  was  quashed,  annulled,  or  set 
aside,  or  a  nolle  prosequi  entered;  and  the 
.prescription  and  exemption  herein  above  pro- 


vided shall  not  aj^y  to  any  conviction  under 
said  other  indictment,  but,  on  the  contrary, 
said  prescription  or  exemption  shall  not  be 
pleadable  against  such  offense." 

A  second  bill  of  exceptions  Is  found  In  the 
record  which  recites  that  a  certain  special 
cnarge  to  the  Jury  (giving  the  same  in  full) 
was  requested  at  the  hands  of  the  trial  Judge 
and  refused.  The  Judge  assigns  as  reasons 
for  the  refusal  that  he  had  already,  In  his 
charge  to  the  jury,  substantially  charged  the 
matter  covered  by  the  special  charge.  As  the 
charge  of  the  court  to  the  Jury  was  not  In 
writing,  and  as  nothing  In  the  record  apprises 
us  of  Its  scope  and  tenor.  It  Is  obvious  that 
no  Intelligent  action  can  be  taken  on  the  bill 
of  exceptions  last  referred  to. 

Judgment  affirmed. 


(107  La.) 

BBGUB  T.  HUBEIIT.  (Mo.  14,191.) 

(Sopreme  Court  of  Looidana.    Jnne  Ifl^ 
1902.) 

INTEREST  ON  DEBT. 

l.A  debt,  carrying  on  Its  face  no  stipnla- 
tioD  as  to  interest,  payable  ont  of  a  particular 
fuud  yet  to  be  collected,  like  taxes,  is  not  due 
(in  the  sense  that  it  draws  interest  uuder  the 
provlsioQ  of  law  that  debts  bear  interest  from 
the  time  when  they  are  dne)  nntU  the  fuud 
ii  collected. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  ot 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  F.  Begud  against  Louis  A.  Hu- 
bert, receiver.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Bmlle  Pomes,  for  plaintiff.  Charles  Lonqne, 
for  defendant. 

BLAXCHARD,  J.  Plaintiff  sues  on  met- 
ropolitan police  warrants,  or  certificates.  Is- 
sued for  salaries  due  to  police  officers  for  the 
years  prior  to  1877.  The  aggregate  of  these 
warrants  amounts  to  the  sum  of  $5,519.0iL 
She  acquired  the  warrants  by  purchase  from 
the  original  holders  thereof,  or  their  assignees. 
Defendant  Is  the  receiver  of  the  board  of 
metropolitan  police,  a  defunct  corporation. 
See  State  v.  City  of  New  Orleans,  106  La. 
409,  31  South.  55.  The  prayer  of  her  peti- 
tion is  for  Judgment  against  the  board,  thus 
represented  by  the  receiver,  for  the  aggregate 
sum  of  the  warrants,  with  5  per  cent.  Interest 
on  various  amoimts,  going  to  make  up  &e 
sum,  from  various  dates  purporting  to  rep- 
resent the  time  when  the  warrants,  respec- 
tively, became  due;  and  that  the  Judgment 
be  made  payable  out  of  the  metropolitan  po- 
lice taxes  levied  prior  to  the  year  1879.  Judg- 
ment was  rendered  by  the  court  a  qua  In  ac- 
cordance with  the  prayer,  except  that  no  In- 
terest on  the  warrants  was  allowed— the  Judg- 
ment being  silent  as  to  Interest  Defendant 
appeals,  and  in  answer  to  the  appeal  plaintiff 
prays  amendment  of  the  Judgment  so  as  U> 
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alkrw  Interest  as  prayed  for  la  her  petitloTi. 
la  his  brief  filed  in  this  court  cotniBel  for  de- 
fendant deetares  tbe  appeal  was  taken  so  as 
to  afford  the  city  of  New  Orleans  an  oppor- 
tnoity  to  urge  whatever  objections  rtie  might 
hare  to  the  recognition  of  plaintiff's  dalm 
against  tbe  funds  derived  from  tbe  taxes 
levied  tor  account  of  the  board  of  metropoli- 
tan police;  that  the  assistant  city  attorney, 
who  was  present  at  the  trial,  stated  he  de- 
sired tbe  case  appealed.  Counsel  further  de- 
clares be  bad  not,  himself,  been  able  to  dis- 
cover oTor  in  the  Judgment  apiwaled  frtmi, 
admitting  tbe  evidence  and  flie  law  Jnstifled 
Oie  decree.  In  the  alisence  of  any  showing 
to  tbe  contrary  by  the  city  of  New  Orleans, 
it  Is  assumed  tbe  city  bss  nothing  to  urge  In 
the  way  of  error.  Nothing  remains  but  to 
affirm  the  Judgment,  unless  plalntifiTs  conten- 
tion as  to  Interest  Is  w^  founded.  Tbe  cer- 
tificates sued  on  are  sUent  as  to  Interest. 
Plaintiff's  petition  contains  the  allegation  that 
the  warrants  declared,  on  are  payable  out  of 
the  metropolitan  police  taxes,  levied  by  tbe 
city  of  New  Orleans  prior  to  the  year  1879. 
TlilB  Is  an  admlsaioii  that  tbe  debt  is  payable 
out  of  particnlar  revenues.  It  la  not  alleged 
or  shown  that  tbe  revenues  thus  applicable 
to  its  payment  have  been  collected  and  are  In 
the  treasury.  See  Creole  Steam  Fire-Englne 
Co.  T.  City  of  New  Orleans,  39  La.  Ann.  9S2, 
3  South.  177. 

This  being  so.  Interest  cannot  be  allowed. 
Judgment  affirmed. 


(107  La.) 

STATE  T.  BIACKMAN.    (No.  14,462.) 

(Supreme  Court  oi  I^uisiana.    Jmw  16^ 
1902.) 

CRIMINAL  LAW— ABGUHENT  07  C0UN8BL. 

1.  The  district  attoraey  in  his  closing  argu- 
ment used  this  iansuage :— "If  there  is  a  man 
on  that  jarr  who  does  not  bdieve  this  man 
ought  to  be  bong,  then  I  say  he  is  a  weakling, 
not  possessed  of  the  proper  manhood,  and  is 
unfit  to  sit  ou  that  jury."  Counsel  for  the 
prisouer  at  the  bar  immediately  objected  to 
this  statement  as  improper  and  prejudicial  to 
tile  accused  and  reserved  a  bill.  The  trial 
judge  did  not  interfero  at  the  time,  nor  did 
ne  subseaueutly  refer  to  the  matter  in  his 
charge,  ffefd— Efficient  cause  for  reversal  of 
verdict 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  par- 
ish of  Concordia;  J.  L.  Dagg.  Judge. 

Jake  Blackmau  was  convicted  of  murder, 
and  appeals.  Reversed. 

John  Dale,  for  appellant  Walter  Galon, 
Atty.  Gen.,  and  Hugb  Tullla.  Dlst  Atty. 
(Lewis  Guion,  of  countiel),  for  the  State. 

BIANCIIARD,  J.  Defendant  was  Indict- 
ed for  murder,  tried  by  Jury,  fonnd  guilty 
and  sentenced  to  death.   He  appeals. 

In  the  course  of  his  closing,  argument  for 
the  Btntc,  the  district  attorney  said.  In  sub- 

f  1.  See  Criminal  Law,  vol.  14.  Cent.  Dig.  ii 
1677,  1691,  1»3. 


stance,  that  "If  &er«  is  ft  man  oa  that  Jury 
who  does  not  brieve  this  man  ought  to  be 
hung,  then  I  aay  be  la  a  weakBng,  not  pos- 
sessed of  the  proper  manhood,  and  is  ui^t 
to  sit  on  that  Jury.'*  Comisel  tor  the  ac- 
cused Immediately  objected  to  this  language 
as  Improper  and  prejudicial  to  his  client,  and 
reserved  a  bill  of  exceptions  agniost  the 
same.  Subsequently,  he  applied  for  a  new 
trial  on  tbe  ground  that  tbe  language  ex- 
cepted to  was  not  such  as  the  district  attor- 
ney could  legally  use,  and  that  It  was  calcu- 
lated to  prejudice  and  did  prejudice  the  Jury 
against  tlte  accused.  On  tbe  trial  of  this 
motion  tbe  district  attorney  called  as  a  wit- 
ness, admitted  be  had  used,  substantially, 
the  language  quoted,  but  that  It  was  said 
In  connectlcm  with  an  admonition  to  the  Jury 
that  each  of  them  bad  sworn  he  was  not  op- 
posed to  capital  punlshm«it  The  motion 
being  overmled,  the  blU  of  exceptions  refer- 
red to  was  presented  and  signed.  It  la  con- 
sidered a  bill  taken  to  the  language  object- 
ed to,  and  to  the  court's  refusal  to  ^nt 
the  new  trial  applied  for  on  that  ground. 
After  qnoting  the  language  and  stating  the 
accused's  objection  to  It  the  bill  recites  that 
the  district  attorney  did  not  retract  what 
he  bad  said,  nor  tell  the  Jury  not  to  regard 
the  same.  Neither  was  the  trial  Judge  i>sfced 
to  instract  the  Jury  not  to  regard  tbe  same, 
and  he  did  not  give  such  instruction.  It  is 
also  stated  that  the  remark  of  the  district 
attorney  was  not  provoked  by  anything  said 
in  argum«it  by  counsel  for  the  accused. 
The  bin  contains  nothing  In  the  way  of  a 
statement  by  the  Judge  blms^f. 

Ruling — In  prosecutions  for  capital  crimes. 
Juries  in  this  state  are  given  by  tlie  law 
discretion  as  to  tbe  punishment  to  be  In- 
flicted on  the  accused  found  guilty.  Thus, 
a  verdict  "guilty  as  charged"  would  meuu 
the  infliction  of  the  death  penalty;  while  a 
verdict  "guUty  without  capital  pnnisbment" 
would  mean  life  Imprisonment  at  bard  labor. 
It  Is  the  only  case — prosecutions  for  capital 
offenses — where  Juries  are  permitted  to 
have  anything  to  do  or  say  with  regard  to 
tbe  sentence  to  be  pronounced  upon  pcrsniis 
convicted  of  crime.  In  a  murder  trial  the 
Jury  may  be  convinced  of  the  guilt  of  the 
accused,  and  yet  there  may  be  some  miti- 
gating circumstance,  or  other  consideration, 
supeiinduclng  to  the  Infliction  of  a  penalty 
less  than  death.  The  law  vesta  this  power 
of  mitigation  in  the  jury  and  not  the  Judne. 
They  must  be  left  free  to  Its  full  and  nn- 
trammeled  exercise,  under  proper  instruc- 
tions by  the  court.  It  is  not  for  the  dis- 
trict attorney,  prosecuting  on  behalf  of  the 
state,  to  haranfiue  the  Jury  as  to  the  pun- 
isliinciit  that  should  be  meted  out  to  the 
pullty  culprit,  and  tell  them,  In  substance, 
tbnt  If  they  do  not  bring  In  a  verdict  that 
win  hang  the  man.  Instead  of  sending  biro 
to  the  penitentiary,  they  are  weaklings,  de- 
void of  manhood  and  lacking  In  the  qnalftioii 
necessary  to  fit  them  for  the  proper  dls- 
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charge  of  fbem  duties  of  elttsetteblp  relat- 
ing to  jttfj  aervieeb  Tli»  district  attoraey. 
In  thte  case^  did  not  cratwt  himself  with 
demanttng  of  tbe  }iit  that  they  find  the 
accused  saUt7;  he  did  not  coBfine  himsdf 
to  opresstac  his  opl&loB,  based  <m  the  pruof 
admlBlBtered,  ol  his  gnHt  He  went  f  arther. 
He  danaadetf,  vnde*  penalty  of  his  scon 
and  ecmtempt  If  tb^  did  oQierwIse.  that  a 
Terdfet  bft  brought  In  that  wonid  hang  the 
man.  It  was  a  trenctalng  «i  the  [novince  ot 
the  Jwy  net  permleslble.  The  langnage 
used  was  tatemperato  and  Improper.  It  was 
calcalated  to  mduly  Influence  tbe  jury  in 
deHdlag  od  the  punlslnnent  to  be  Inflicted 
on  tbe  gvBty  man— something  wtth  which 
tbe  prosecntii^  officer  has  nothing  to  do. 
If  thcT  do  not  belleTe  he  sbouM  bang,  tbe 
strict  attorney  cxinresses  bis  opinion  of 
tb«n  In  adrance  that  they  are  weaklings. 
If  they  should  reach,  ta  their  conardtations 
In  fbe  Jury  room,  the  conclusion  he  ahonid 
not  be  consigned  to  the  gallows,  they  are, 
In  anticipation,  denounced  by  him  who  rep- 
resents the  state  as  without  courage  or 
manhood  and  unfit  to  discbarge  one  of  the 
most  ordhiary  of  the  duties  of  dtlzensblp. 
It  was  an  appeal  to  tbe  Jury  not  merely 
to  nach  tbe  conclusion  of  guilt  which  was 
pwper,  but  an  admonition  to  them  that  they 
would  be  recreant  In  their  duty  If  they  re- 
turned a  onallfled  rerdlct,  which  undor  tbe 
law  they  bad  tbe  rlgiit  to  do,  and  as  to 
wblcb  they  shouM  have  been  left  tbe  sole 
Judges,  unbiased  by  tbe  forcible  assertion 
of  tbe  prosecntw's  opfnlon.  A  district  at- 
torney should  not  throw  the  weight  of  his 
personal  tnfluence  Into  a  case  which  he  Is 
conducting  as  a  public  officer  by  announcing 
his  tndtridoal  opinion  that  tbe  accwed  de- 
aerred  banging.  State  v.  Mack,  49  La.  Ann. 
1157,  14  Sooth.  141.  In  Stnte  v.  Jones.  51 
La.  Ann.  103,  24  South.  S&i,  It  was  stated 
that  where  a  prosecuting  officer  abuses  tiie 
prlrilege  of  argument  to  the  manifest  prej- 
udice of  the  accused.  It  Is  the  duty  of  the 
trial  jadge  to  Interfere,  and  if  he  fail  to  do 
so,  and  the  Impropriety  is  gross.  It  Is  good 
gronnd  for  rerersai  We  must  hold  the  In- 
stant case  comes  within  tbe  rule  thus  an- 
novnced. 

Though  the  district  attorney's  statement 
was  objected  to  by  coansel  for  the  accused, 
tt  does  not  appear  that  the  trial  Judge  In- 
terfered, and  though  the  matter  was  by  the 
exception  reserved  called  specially  to  fits  at- 
tention, he  did  not  in  his  charge  to  the 
jnry  refer  to  It  in  any  way.  In  State  T. 
Thompson,  100  La.  306,  30  South.  807.  this 
court  said:— 'There  Is  ample  authority  in 
support  of  the  doctrine  that  It  Is  reversible 
error  for  tbe  trial  Judge  to  fall,  of  his  own 
motion,  to  glre  such  Instructions  as  will  ef- 
face from  the  minds  of  the  Jurors  the  im- 
pression made  by  statements  of  counsel 
whlcb  are  unanthorlzed  and  prejudicial,  and 
tlicre  are  many  cases  Id  which  It  has  been 
held  tbe  wrong  dime  Is  not  remedied  even 


by  sneh  htstnietlons.*'  And  the  coni.  In 
tiiat  case,  quoted  as  follows  from  Nrison  t. 
Wcteb,  115  Ittd.  270,  10  N.  B.  «B4,  17  N.  BL 
86^:— **Whwe  tbe  patty  -Wbo  Is  Injured  by 
the  wrong  calls  for  tbe  Intervention  of  tbe 
court,  upon  objectlona.  It  will  not  do  for  the 
cbart  t»  remain  sUent,  leaving  tbe  matter 
of  misconduct  wltb  the  offending  party  and 
the  Jury."  The  Thompson  Case,  which  was 
a  trial  for  mnrdra',  Is  the  latest  expression 
of  this  court  on  tbe  question  we  are  deal- 
ing with.  There  the  prosecuting  ofllcet.  in 
bis  cloehig  argument,  r^rrlng  to  tbe  widow 
of  tbe  deceased  who  bad  been  examined  as 
a  wttness  for  tbe  state,  saldr— **I  will  say 
nothing  to  you  of  her  six  fatiierless  little 
chfldren."  Counsel  for  tbe  accused  objected 
and  «R!q;ted  on  the  gnnmd  that  no  evidence 
bad  been  offered  relative  to  such  ebUctoen. 
No  action  was  taken  tbe  trial  Judge,  and 
be  did  not,  either  at  tbe  moment  or  sub- 
sequently in  bis  charge.  Instruct  tbe  Jury  to 
disregard  tbe  unauthorized  reference  com- 
plained of.  The  verdict  and  sentence  were 
set  aside,  notwithstanding  no  demand  was 
made  on  tiie  Judge  by  counsel  fw  th«}  ac- 
cused for  Instructions  to  tbe  Jury  In  the 
matter.  Had  tbe  Judge,  In  the  case  at  bar, 
on  objection  made,  interfered,  and  either 
then,  or  later  In  bis  charge,  Instmcted  tbe 
Jury  that  the  district  attorney  bad  no  rlgbt 
to  use  the  language  complained  of,  and  for 
them  to  give  no  heed  to  It.  and  otherwise 
Instructed  than  as  to  their  rights  and  duties 
with  regard  to  the  character  of  verdict  tbe 
law  authorized  them  to  return,  wa  would 
bold  that  this  saved  the  error  of  the  prose- 
cuting officer  from  vltlattog  the  verdict.  But 
In  absence  of  such  action  by  the  Judge 
we  are  coDStralned  to  remand  tbe  case. 

It  Is,  therefore,  ordered,  adjudged  and  de> 
creed  that  the  verdict  and  sentence  appeal- 
ed from  be  set  aside  and  that  the  case  be 
remanded  for  further  proceedings  according 
to  law. 


(107  La.) 

STATE  ex  rel.  DAUPOTN  v.  ELLIS  et  aL 

(No.  14.4S4.)i 

(Supreme  Court  of  Louisiaua.    Jnne  5,  1902.) 
RBCBIVBB-^PPOINTMENT— PROHIBITION. 

1.  The  lawmaker  having  vested  tbe  district 
courts  with  Jorisdictiou  to  appoint  receiTers 
in  certain  Bpecified  cases,  and  having  provided 
other  remedies  and  other  modes  of  procedure 
In  other  cases,  the  exerose  of  the  Jurisdiction 
so  vested  must  be  confined  to  the  casp»  speci- 
fied; and  prohibition  will  lie  to  reatraiu  fur- 
ther action  in  the  matter  of  the  ex  parte  ap- 
pointment of  a  receiver  in  a  case  not  iudud- 
ed  in  Buch  speci&cafioQ. 

Blanchard,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Application  of  the  state,  on  the  relation  of 
Sosa  L.  Dauphin,  for  writs  of  certiorari  and 
prohibition  to  T.  C.  W.  Kills.  Judge,  and  oth- 
ers.   Writs  granted. 


>  Rehearins  dealed  Joaa  Si^  XMOL 
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Glegg  &  Quintero  and  Saunders  &  Ourley, 
for  relatrlx.  Respondoit  Judge,  pro  bb.  Laz- 
aroa  &  Luce,  Oeorge  W.  Flynn,  and  Tbomas 
M.  MUIer,  for  lespondenta  Ohoppln  and  oth- 
ers. 

On  Application  for  Writs  of  .  Certiorari  and 
Fioblbltlon. 

MONBOE,  J.  The  facts  upon  which  this 
application  is  predicated  are  sabstantially  as 
ftollowa: 

Cecilia  Ohoppln,  widow  In  community  of  U. 
•A.  Daupbln,  died  In  1883,  but  ho-  8UCce8ti(Hi 
was  not  opened.  In  1887  Dauphin  married 
Rosa  Labranche,  with  whom  he  lived,  also 
in  community,  until  bis  death,  in  1890. 
Thore  were  no  children  of  either  marriage, 
and  the  decedent,  by  his  last  will,  after  a 
J^cy  of  100,000  francs  to  bis  motiiw.  and 
a  few  other  legacies,  named  bis  surrlTlng 
widow  as  his  unlversid  legatee,  and  appoint- 
ed her  and  Paul  Conrad  his  executors,  and 
tbey  qualifled  and  caused  an  laveatxay  of  his 
estate  to  be  taken.  Thereafter,  In  1891,  the 
-belrs  of  Cecilia  Choppln  brought  salt  against 
said  executors,  claiming  one-half  of  certain 
property,  real  and  personal,  said  to  have  been 
acquired  by  the  decedent  during  the  first 
community,  and  also  claiming  reimbursement 
of  certain  paraphernal  funds  of  the  first  wife. 
And  a  few  months  later  the  mother  of  the 
decedent  tnougbt  suit,  chiiming,  as  forced 
heir,  <aie-fblrd  of  the  estate,  in  addition  to 
her  legacy.  This  latter  claim  was  at  once 
disposed  of  by  the  claimant's  selling  her  In- 
terest In  the  succession,  "as  per  luTentory 
on  file."  to  Paul  Conrad,  one  of  the  execu- 
tors, for  fS0,30a  This  was  followed  upon 
May  13,  1892,  a  Judgment  In  favor  of  the 
■Choppin  heirs,  and  on  June  3d  by  a  notarial 
act  of  compromise,  whereby  they  accepted 
^,000  in  satisfaction  of  their  claim,  except 
as  to  certsln  property  In  Alsaee.  On  June 
17th  the  Judgment  mentioned  was  amended 
and  recast,  presumably  In  conformity  to  said 
compromise,  and  It  was  signed  on  the  same 
day.  Thereafter,  on  June  28,  1892,  the  ex- 
ecutors filed  their  final  account,  with  a  peti- 
tion In  which  they  alleged,  among  other 
things,  that  Judgment  had  been  rendered  In 
favor  of  the  Choppin  claimants,  recognizing 
them  "as  the  only  legal  helis  of  the  said 
Cecilia  Choppin,  entltied  to  her  succession,** 
and  that  certain  property,  securities,  stocks, 
bonds,  funds,  rights,  and  credits  enumerated 
In  the  Inventory  "*  *  ■  formed  part  of 
the  community  heretofore  existing  between 
M.  A.  Dauphin  and  his  wife  Cecilia  Chop* 
pin,"  and  that  the  said  claim  and  Judgment 
had  been  settied  as  per  the  act  of  compro- 
mise mentioned.  The  petition  also  set  forth 
the  settlement  made  with  the  mother  of  the 
decedent,  alleged  that  the  succession  had 
been  fnlly  administered,  and  prayed  that  the 
widow,  as  universal  legatee,  be  recognized  as 
owner  and  placed  In  possessltm  of  the  prop* 
•erty  belonging  to  the  succession,  "as  describ- 


ed In  the  Inventory,**  and  whldi  was  special- 
ly described  In  the  petitirai,  and  that  tbe  pe- 
tlticmers  be  discharged  and  their  bwkd  can- 
celed: and  there  was  Judgment  accordingly, 
rendered  and  signed  June  28,  1892.  Upon 
April  8, 1901,  the  CHioppln  hdrs  again  appear^ 
ed  in  court  by  means  of  a  petition  filed  in 
the  matter  of  the  auccesdcai  of  U.  A.  Dau- 
phin, In  which  th^  allege^  in  substance,  that 
at  tbe  time  of  the  death  of  M.  A.  Daupbln 
there  wore  c^t^  negotiable  stocks  and 
bonds,  which  they  mumerat^  of  the  par 
value  of  1166,000,  acquired  him  during 
the  existence  of  the  first  community,  at  his 
residence,  and  that  they  wwe  takea  posses- 
sion of  after  his  death  by  his  widow,  m  oth- 
ers acting  for  her.  In  order  to  prevent  their 
appearing  on  the  inventory  oi  tbe  succeaslon. 
and  to  conceal  them  from  the  heirs  of  the 
first  wife,  and  that  said  securities  were  omit- 
ted from  said  inventory  and  effectually  con- 
cealed, and  that  the  petitioners  had  no  knowl- 
edge of  their  existence  until  within  the  pre- 
ceding year.  They  allege  that  tbe  Judgment 
In  their  fftvor  of  June  17,  1802,  was  based, 
to  the  extent  Indicated,  on  fraudulent  mls- 
reiffesentatlon  and  suppression  of  evld«ice 
on  the  part  of  the  widow  and  of  those  who 
acted  in  her  behalf,  and  that  it  was  signed 
prematurely,  and  should  be  annulled  In  so 
far  as  It  undertakes  to  limit  petitioners'  In- 
terest in  the  estate  of  Cecilia  Choppin  Dau- 
pbln to  the  property  Included  in  said  Inven- 
tory, and  that  the  compromise  entered  Into 
by  tbem  should  be  similarly  dealt  with. 
They  further  allege  that,  after  said  compro- 
mise had  been  eCCected  and  said  Judgment 
rendered,  the  secnrities  referred  to  were  re- 
stored to  Mrs.  Boss  Labranehe  Daupbln.  and 
that  she  converted  them  to  her  own  use,  and 
la  liable  for  their  present  market  value,  and 
for  Interest  collected  thereon  since  Decem- 
ber 30,  189a  And  they  pray  for  Judgment 
annulling  the  compromise  of  June  8,  and  the 
Judgment  of  June  17,  18^,  In  so  far  as  they 
undertook  to  adjust  the  rights  of  petitioners 
In  the  succession  of  Cecilia  Ch<vpiu  Dau- 
pbln. or  to  determine  the  Intravst  said 
succession  In  the  community  which  had  exist- 
ed between  said  Cedlia  Choppin  and  Maxi- 
milian A.  Dauphin,  and  condemning  Mrs. 
Rosa  Lalnanche  X>auphln  to  account  for  the 
securities  enumerated,  with  tbe  revenues  col- 
lected therefrom,  or  to  pay  $155,00^  or  so 
much  thereof  as  may  be  due,  to  the  succes- 
sion of  Cecilia  Choppin  Dauphin.  To  this 
petition  the  defendant  excepted  that  the  suc- 
cession of  U.  A.  Dauphin  had  been  closed, 
and  that  said  petitton  had  been  Improperly 
filed  therein,  and  had  not  been  allotted  as 
required  by  the  rules  of  court,  and  she  fur- 
ther pleaded  the  prescription  of  one  year. 

Upon  June  %  1001,  the  plaintifFs  filed  a 
supplemental  petition,  ailing  that  securi- 
ties, other  than  those  mentioned  In  the  orig- 
inal petition,  to  the  value  of  $40,000;  as  also 
current  money  to  the  amount  of  f60,000,  had 
been  similarly  abstracted,  and  not  accounted 
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for  in  the  loTcntory  of  the  Buccesslon  of  M. 
A.  Daupbln,  and  propounding  to  the  defend- 
ant interrogatories  on  facts  and  articles.  To 
this  the  defendant  filed  an  exception  calling 
OD  the  plaintiffs  to  furalsli  the  names  of  the 
persons  alleged  to  tiave  aided  and  co-operated 
with  her  in  concealing  the  securities  and 
money  sued  for;  and  another  supplemental 
petition  was  filed,  complying  with  that  re- 
quest The  answer  of  the  defendant  follow- 
ed In  October.  1901,  and  she  therein,  among 
other  things,  denies  that  any  securities  were 
abstracted  as  alleged,  or  that  fraud  or  con- 
cealment were  practiced,  and  alleges  that  the 
Inventory  filed  in  ttie  succession  of  her  de- 
ceased husband  was  true  and  correct.  There- 
afta>.  upon  March  27,  1902,  the  trial  of  the 
case  having  in  the  meanwhile  Leen  proceeded 
with,  the  plaintiffs  filed  stlil  another  supple- 
mental petition,  in  which  they  allege  that 
the  evidence  taken  discloses  that  the  defend- 
ant has  sold  or  disposed  of  many  of  the 
securities,  and  that  she  has  converted  the 
same,  as  also  the  current  money  claimed.  Into 
other  securities,  thereby  realizing  large  prof- 
Its,  and  praying  that  the  judgment  of  June 
17,  18U2,  be  vacated  In  so  far  as  it  purports 
to  affect  any  Becuritles  or  money  not  includ- 
ed In  the  inventory,  and  that  there  be  Judg- 
ment decreeing  to  belong  to  the  succession 
of  M.  A.  Dauphin  (1)  the  property  described 
In  the  original  and  supplemental  petitions  al- 
ready filed;  (2)  all  assets  fraudulently  with- 
held from  the  inventory,  and  not  accounted 
for;  (3)  all  the  profits  accruing  therefrom; 
<4)  all  assets  acquired  with  the  proceeds 
thereof.  That  in  default  of  the  recovery  of 
the  original  Becuritles,  or  of  the  assets  ac- 
quired with  the  proceeds  of  the  same,  "the 
succession  of  Dauphin  and  ptaintlCfs  have 
judgment"  for  the  value  thereof.  This  is 
followed,  by  a  prayer  that  the  defendant  "be 
made  to  account  fully  to  said  succession  for 
any  and  ail  property,  securitleB,  and  moneys, 
or  the  value  thereof,  not  already  accounted 
for";  and,  this  in  turn,  is  followed  by  the 
prayer  "tliat  the  judgment  heretofore  render- 
ed [of  June  28],  In  so  far  as  it  closes  said 
succession  of  M.  A.  Dauphin,  and  discharges 
the  executor  and  executrix,  be  set  aside; 
that  said  succession  be  reopened,  and  a  da- 
tive testamentary  executor  be  appointed; 
that  all  property,  moneys,  securities,  their 
proceeds,  or  the  profits  thereon,  and  acqui- 
sitions therewith,  not  inventoried  and  ac- 
counted for.  be  brought  back  into  said  suc- 
cession, subject  to  be  administered  and  dis- 
tributed to  the  parties  entitled  tliereto";  and 
ilnally  "plaintiffs  pray,  as  in  tliclr  original 
and  supplemental  petitions,  that  this  amend- 
ment be  served,  and  defendant  be  cited  to 
answer  hereto,  and  for  costs,  nnd  for  full 
general  and  equitable,  relief."  On  the  same 
day,  certain  heirs  of  Mrs.  Barbara  Fauth 
Dauphin,  alleging  her  death,  and  making 
sui>8tantlally  the  same  charges  as  are  made 
by  the  heirs  of  Cecilia  Choppln  Dauphin,  flle^ 
an  Intervention,  In  which  they  pray  for  jud^r- 
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ment  decreeing  the  defendant  to  be  without 
title  to  the  securities  and  money  specified  by 
them,  "because  of  her  embezzlement  and  con- 
cealment" of  the  same. 

To  these  pleadings,  exceptions  were  filed, 
and  an  application  with  reference  thereto  was 
made  to  this  court,  and  it  was  here  held  that 
the  remedy  was  by  appeal  from  the  final 
judgment  to  be  rendered.  Following  this,  up- 
on the  19th  of  the  present  month  (May,  1902) 
the  plaintiffs  and  interveners  jointly  filed  a 
petition  alleging  that  by  the  evidence  ad- 
duced on  the  trial  of  the  case  It  had  been 
established  that  the  defendant  "did  abstract 
and  embezzle  from  the  succession  of  the  late 
M.  A.  Dauphin  the  property  described;  •  •  • 
that  she  has  fraudulently  disposed  of  the 
same  to  her  own  use,  benefit,  and  advantage, 
and,  vi\th  the  proceeds  of  the  sale  thereof, 
reinvested  said  moneys  and  funds  In  other 
securities ;  •  •  •  that,  •  •  •  know- 
ing •  •  •  tliat  she  was  about  to  be  held 
accountable,  •  •  •  she  did,  with  a-  view 
to  defeating  the  court's  process  and  its  judg- 
ment. In  the  event  that  one  should  be  ren- 
dered, •  •  ♦  cause  to  be  removed  from: 
the  jurisdiction  of  this  court  on  December 
13,  1901,  the  movable  property  of  said  suc- 
cession, either  then  in  existence  as  proi^erty 
of  said  succession,  or  the  representative  of 
property  of  said  succession  previously  dis- 
posed of  and  Invested  In  other  securities; 
*  *  *  that,  as  appears  by  the  record  and 
the  proof  administered,  •  •  «  the  said 
Bosa  Labranche  Dauphin  had  on  deposit  in 
the  safety  vault  of  the  Whitney  National 
Bank  personal  securities,  consisting  of  notes, 
stocks,  bonds,  and  current  money,  of  a  value 
exceeding  $400,000;  that,  on  the  13th  day  of 
December,  without  notice  either  to  the  court 
or  to  the  parties  litigant,  upon  her  order, 
she  directed  the  delivery  of  the  contents  of 
said  box  to  one  George  Michel,  who,  acting 
under  her  directions,  removed  the  same  from 
the  jurisdiction  of  this  honorable  court,  and, 
with  a  view  to  defeat  Its  process;  that  by 
her  direction  and  through  her  Instrumentality 
said  George  Michel  has  been  kept  without 
the  jurisdiction,  and  evades  the  process  of 
this  court,  although  he  Is  a  citizen  of  the 
state  of  Louisiana,  and  a  resident  of  the 
parish  of  Orleans;  •  •  •  that  the  prop- 
erty, rights  and  credits  thus  removed  •  •  • 
were  •  •  •  subject  at  all  times  to  tlie 
jurisdiction  of  this  court,  constituting,  as  pe- 
titioners charge,  the  property  of  the  succes- 
sion of  the  late  M.  A.  Dauphin;  that  pend- 
ing the  inquiry  and  decision  In  this  cause  as 
to  whethar  the  said  property  constitutes  part 
of  the  estate  of  said  M.  A.  Dauphin,  and  is 
subject  to  the  jurisdiction  of  this  court  Cor 
administration  and  disposition  in  accordance 
with  law,  the  same  should  be  conserved,  in 
the  interest  of  the  parties  litigant,  in  order 
that  their  rights  may  be  preserved,  and  the 
judgment  of  tills  court  be  enforced;  that  It 
Is  necessary.  In  order  to  further  the  ends  of 
Justice,  and  In  order  to  prevent  a  mIscaiTiage 
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of  tin  nme,  that  a  vecdTer  Bbould  be  placed 
la  diarge  of  tbe  lOMperty,  rights,  and  cred- 
its and  assets  of  the  estate  of  the.  late  U. 
A.  Dauphin,  and  more  particularly  of  all 
stocks,  bonds,  moneys,  credits,  negotiable  se- 
cnritles,  of  whaterer  natore  or  kind,  now  In 
possession  of  Rosa  Labranche  Danphln,  or 
any  one  acting  tm  her,  ai^  holding  said 
property  tor  her  account  and  nnder  her  di- 
rections; a  proper  Inventory  to  be  taken  in 
OTder  to  iffeserre  the  record  of  the  property 
.  coming  Into  the  receiver's  possession;  said 
^  property  to  be  held  by  said  receiver  until 
the  healing  and  determination  of  this  cause, 
with  fbe  right  In  said  receiver,  whoi  so  ap- 
pointed,  to  take  avuA  further  action  in  this 
or  any  other  Jurisdiction  as  he  may  be  ad- 
vised Is  doe  and  proper  In  protectlcm  of  the 
ri£^tB  of  the  parties  litigant  In  this  cause, 
and  In  furtherance  of  the  ends  of  Justice, 
and  tiiat  the  Jurisdiction  of  this  court  may 
be  safeguarded  against  Invaslou  or  evasion 
by  tbe  acts  of  the  parties  to  this  cause. 
Wherefore,  tbe  premises  and  annexed  affi- 
davit being  considered,  petitioners  pray  that 
an  order  be  entered  herein  appointing  a  prop- 
er and  discreet  person  receiver,  with  all  the 
powers  Incident  to  the  duties  of  a  receiver, 
to  take  possession  of  and  keep  in  his  custody, 
In  his  capacity  as  receiver,  all  the  moneys, 
stocks,  bonds,  and  negotiable  securities  ab- 
stracted from  and  belonging  to  tbe  succes- 
slrai  of  the  late  M.  A.  Dauphin,  If  existing 
In  kind,  and  If  converted  Into  other  stocks, 
bonds,  securities,  or  money,  to  demand  the 
possession  from  the  said  Mrs.  Rosa  La- 
branche Dauphin  of  said  stocks,  bonds,  se- 
curities, and  moneys,  and  tQ  take  possession 
thereof,  and  to  bold  In  his  safe  custody  and 
keeping  the  property  coming  into  his  posses- 
sion as  receiver  for  the  further  and  future 
action  of  the  court  in  the  premises,  with  di- 
rections to  said  receiver,  if  so  advised,  to 
take  such  other  proceedings  as  may  be  deem- 
ed proper  to  reduce  to  bis  possession  the 
property  of  the  estate  of  the  late  M.  A. 
Dauphin  which  has  been  removed  from  the 
Jurisdiction  of  this  court"  This  petition  Is 
sworn  to  by  one  of  the  plalntlCFs  to  tbe  best 
of  his  knowledge  and  belief,  and  th«-e  Is  a 
further  affidavit  by  tbe  same  party  that  he 
Is  Informed  and  believes  that  the  defendknt 
Is  "disposing  of  her  property,  or  converting 
the  same  Into  money  or  other  evidences  of 
Indebtedness,  with  intent  to  place  It  beyond 
tbe  reach  of  Judicial  process  and  the  demands 
of  your  petitioners,  and  he  is  advised,  in- 
formed, and  believes,  and  so  charges  the  fact 
to  be,  that  her  purpose  and  Intention  Is,  witii- 
In  tbe  Immediate  future,  to  leave  the  United 
States  and  seek  refuge  In  some  foreign  coun- 
try, or  parts  unknown  to  your  affiant.  Affi- 
ant further  says  that  if  the  said  Mrs.  Rosa 
Labranche  Daupbln  should  remove  her  prop- 
erty beyond  the  Jurisdiction  of  this  state  or 
of  the  United  States,  or  should  convert  the 
same  Into  money  or  evidences  of  Indebted- 
ness, as  aformaid,  his  interests.  In  common 


wifli  Ibose  of  his  eopIalntlffB,  wOl  be  endan- 
goed,  and  that  In  the  evoit  that  ba  should 
secm«  tbe  relief  sought,  the  process  of  the 
court  will  be  Ineffecttvek  and  flu  ends  of  Jos- 
tloe  defeated;  tbat  the  relief  prayed  for  by 
the  amended  petition  filed  herein  te  neeeaaarr 
to  pfoteet  the  rights  of  Am  plalntUte;  and 
that  they  are  entitied  to  the  relief  tbereUi 
sought,  pending  the  Investigation,  as  a  mat- 
ter ex  debito  Jnstitia,  and  as  a  matter  of 
right"  Thm  Is  also  an  affidavit  filed  by 
Walter  J.  Oex  as  follows,  to  wit:  "That  be 
Is  a  practicing  lawyer  In  the  town  of 
St  Louis,  Hancock  county,  Mlsslaalppl;  tiiat 
while  In  tbe  i^ee  of  the  chancery  clerk  ef 
said  county,  oa  the  30th  day  of  Aiwll.  1802, 
he  saw  filed  therein  for  record  a  deed  from 
Rosa  Labranche  Dauphin,  widow  of  M.  A. 
Danpbin,  purporting  to  convey  to  one  Mlcbel. 
whose  Christian  name  he  does  not  now  re- 
call, the  real  estate  and  personal  pn^)erty. 
Including  ibe  residence  occupied  by  said  Mrs. 
Dauphin,  at  Waveland,  In  said  county,  tiie 
consideration  recited  being  $7,000.  He  fur- 
ther states  that  he  casually  mentioned  this 
fact  to  his  friend  Mr.  T.  M.  HlUer,  and  at 
his  Instance,  not  to  be  disobliging,  he  makes 
tills  affidavit  having  no  ooneem  or  Interest 
hi  tbe  matter." 

Thereupon,  on  May  2, 1902,  the  Judge  a  quo 
made  tbe  following  order,  via.:  "Consider- 
ing tbe  averments  contained  In  tbe  forcing 
petition,  and  tbe  affidavits  of  Walter  J.  Gex 
and  of  S.  D.  (SK^pln,  of  May  2,  1902,  and 
considering  tbe  Issues  formulated  and  the  evi- 
dence administered  In  this  cause,  without  pre- 
judging the  cause  at  this  time,  or  expressing 
any  opinion  with  regard  to  the  views  enter- 
tained by  me  eltber  on  the  merits  of  tbe 
controversy,  or  on  the  legal  propositions  hi- 
volved,  and  which  have  not  been  discussed 
or  considered,  but  with  a  view  to  conserve, 
in  the  Interest  of  all  parties  to  this  contro- 
versy, the  rights  of  the  parties,  and  to  have 
subjected  to  tbe  court's  process,  whatever 
may  be  Its  future  actira,  tiie  ctmtrcd  of  tbe 
property  the  subject  of  this  controversy,  it 
Is  now  ordered  tbat  John  J.  Frawley  be  ap- 
pointed a  receiver  of  all  tbe  property,  rights, 
and  credits,  of  whatever  nature  or  kind, 
claimed  as  belonging  to  tbe  late  M.  A.  Dau- 
phin; tbe  said  receiver  being  directed  to  de- 
mand of  Mrs.  Rosa  Labranche  Dauphin,  de- 
fendant posaession  the  following  stocks, 
bon^  and  negotiable  Instruments  [here  fol- 
lows a  list  Including  certain  bonds  and  $50,000 
In  current  money],  and  tbe  dlvldoids  arising 
from  said  stocka,  tmnds,  and  securities  since 
1801,  as  well  as  Interest  upon  said  current 
money,  charged  to  have  been  abstracted  from, 
and  not  mentioned  tn,  tbe  succeeslon  of  tbe 
said  M.  A.  Dauphin;  tbat  tbls  right  to  de- 
mand possession  and  osntrol,  and  to  have  tbe 
custody  and  keeping,  of  said  stocks,  bonds, 
and  money,  as  well  as  all  stoclm,  Ijonds,  and 
money  now  In  the  hands  ot  under  the  cod- 
trol  of  aald  Rosa  Labranche  Dauphin,  belog 
the  fmlta      proceeds  of  tbe  eonvenlon  of 
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fnnds  BO  specifled,  shaTl  be  upon  said  Mrs. 
Dauphin,  and  those  holding  for  ber  and  un- 
der her  directions,  with  the  right  In  said  re- 
ceiver, If  he  la  so  advised,  to  Inroke  the  aid 
of  other  Jurisdictions  to  enable  this  court,  pri- 
marily charged  with  the  administration  of 
the  succession  of  H.  A.  Dauphin,  to  have  con- 
trol and  direction  of  the  property  of  said  sue* 
cession;  that  the  said  receiver  shall  take  the 
OBth  required  by  law,  and  shall  inventory 
the  property  coming  Into  his  possession, 
whether  It  be  specific  and  In  kind,  or  whether 
the  Items  above  enumerated  were  sold,  and 
the  proceeds  reinvested  In  other  securities; 
Uiat  the  said  Rosa  Labranche  Danphln  Is  here- 
by commanded  to  surrender  the  same  to  the 
said  receiver  upon  his  Issuing  to  her  hfs  re- 
ceipt therefor;  said  receiver  to  give  a  bond  of 
9100,000  for  the  custody  and  safe-keeping  of 
the  property  coming  Into  his  possession  as 
receiver  under  the  order  herein;  the  purpose 
of  tbis  order  being  to  preserre  said  propoty 
pending  this  imgatlon." 

Though  this  order  appears  to  have  been 
made  May  2d,  neither  the  petition  upon  which 
It  was  made,  nor  the  order  Itself,  were  placed 
upon  record  at  that  time.  Aud  thereaft^,  on 
May  17th,  the  defendant,  through  her  coun- 
sel, appeared  In  this  court,  applying  for  writs 
of  certiorari  and  prohibition.  Fw  the  pur- 
poses of  this  application,  she  recites  the  facts 
substantially  as  they  have  been  herein  stated; 
and  she  further  alleges  that  the  petition  and 
affidavit  mentioned,  tiiongh  presented  to  and 
acted  on  by  the  Judge  a  quo  some  time  earlier* 
were  by  his  authority  withheld  from  the  ar- 
chives of  the  court,  and  were  not  entered  on 
the  regular  docket  until  May  16th,  and  that 
In  the  meanwhile  the  counsel  for  plaintiffs 
presented  a  copy  of  said  petition  aud  order 
to  a  chancery  court  In  Mississippi,  and,  rep- 
resenting that  a  receiver  had  be«i  legally  ap- 
pointed In  Louisiana,  Induced  said  court  to 
make  a  similar  appointment  for  the  state  of 
Mississippi.  She  further  allies  tliat  special 
care  was  taken  to  conceal  said  proceedings; 
that  neither  she  nor  her  counsel  bad  any 
knowledge  of  tfaem  until  May  16th,  when 
such  knowledge  was  accidentally  acquired; 
and  that  they  are  illegal  and  void  for  the 
reason  that  the  district  court  was  without 
jurisdiction  to  appoint  a  receiver  In  the  man- 
ner and  for  the  purposes  thereby  disclosed. 
And  she  accordbigty  prays  fov  certiorari  and 
prohibition. 

Tbe  judge  a  quo  makes  the  following  re- 
turn to  tbe  order  nisi  Issued  from  this  court 
to  wit:  "In  obedience  to  the  order  of  this 
honorable  court,  I  have  directed  that  the  rec- 
ord In  tbe  matter  of  the  succession  of  M.  A. 
Dauphin  be  transmitted  fbr  examlnaHon.  In 
answer,  otherwise,  I  submit  the  following  as 
my  reasons  for  taking  tbe  action  complained 
of  by  relatrlr:  The  evidence,  oral  and  docu- 
mentary, produced  before  me  during  tbe  trial 
of  the  pending  case  of  the  heirs  of  Choppin  v. 
rdatiix,  has  established  that  the  stocks, 
IwiidB,  and  Talm  anpearing  <n  what  la 


known  as  the  TodiA  Lhrf  foraed  part  of  the 
estate  of  M.  A.  Dauphin  at  his  death;  that 
they  were  never  Inventoried  or  accounted  for 
by  relatrix  as  executrix,  nor  by  Paul  Ooncad, 
deceased,  her  coexecutor,  but  that  relatrlx 
has  personally  held  the  same,  collecting  tbe 
dividends  and  dealing  with  all  this  succession 
property  for  her  own  personal  account 
Knowledge  of  its  existence  was  withheld  from 
tbe  court  and  from  the  hehv  of  Choppin  and 
the  heirs  of  Dauphin.  In  her  answers  to  ta- 
terrogatories,  relatrtx  denies  all  knowledge  of 
those  securities.  Dturlng  all  the  dme  of  the 
trial,  relatrlx  has,  on  account  of  Ul  health, 
as  Is  alleged  and  shown,  been  away  from  her 
domicile  here,  and  beyond  the  process  of  tbe 
court,  in  the  state  of  Mississippi.  Paul  Con- 
rad. Jr.,  a  witnera,  was  personally  summoned 
here,  but,  before  an  attachment  could  reach 
bim,  went  also  hito  the  state  of  Mississippi. 
For  the  same  reason,  plaintiffs  have  failed 
to  Beeure  the  attendance  of  young  Mr.  Michel 
and  Miss  Michel  for  examination  In  regard 
to  said  securities,  and  tlielr  removal,  after 
suit  brought,  beyond  the  state  limits.  Tbe 
beirs  of  M.  A.  Dauphin  Intervened  and  Joined 
plahitlffs  In  claiming  said  securities.  The 
heirs  of  Choppin  claim  them  as  acqulsltloni^ 
of  the  community  between  M.  A.  Dauphin 
and  Cecilia  Choppin,  Us. first  wife.  Whether 
they  are  legally  to  go  to  the  Dauphins,  or  to 
the  Cbopplns,  or  to  the  relatrlx,  as  widow, 
I  do  not  know,  and  express  no  opinion.  That 
they  do  belong  to  M.  A.  Dauphin's  succession, 
and  that  they  have  been  withheld  from  the 
inventory  and  administration  by  relatrlx,  per- 
sonally, clandestinely,  and  for  her  own  per- 
sonal use.  there  Is  no  doubt  When  the  heirs 
of  Choppin  and  Dauphin  applied  for  a  re- 
ceiver, I  had  no  doubt  of  my  duty,  as  probate 
judge,  to  have  this  abstracted  property  re- 
turned to  the  succession.  Judicial  sequestra- 
tion seemed  a  remedy,  but  as  the  property 
was  concealed,  and  In  another  state,  and  has 
to  be  sued  for  tiiere  by  ancillary  proceedings, 
to  get  It  from  relatrlx,  who  was  Dauphin's 
executrix.  It  was  suggested  that  a  receiver, 
with  letters,  would  be  recognized  by  any  court 
of  another  state,  while  a  judicial  sequestrator 
would  not  Names  are  nothing;  substance  Is 
everything;  so  I  concluded  to  appoint  a  re- 
ceiver, finding,  by  examination  of  tbe  authori- 
ties produced,  that  I  had  power  to  do  so.  I 
appointed  the  receiver,  and  ordered  letters  to 
issue  upon  bis  giving  bond.  I  ordered,  for 
good  reasons  snggested  by  counsel,  that  the 
derk  keep  the  papers  relating  to  this  matter 
from  [rabllclty.  The  petitioners  feared  that, 
if  notified,  the  relatrlx  would  place  tbe  prop- 
erty and  herself  beyond  pursuit  On  the  same 
principle,  Indictments  are  kept  on  secret  files 
until  the  accused  can  be  arrested.  When 
search  warrants  Issue,  the  person  to  be 
searched  Is  not  notified  In  advance,  nor  Is  the 
defendant  whose  goods  are  to  be  attached. 
Considering  that  relatrlx  had  placed  herself 
beyond  the  state  limits,  and  had  removed  the 
snccesrini  property  ^me,  and  that  ibe  denied 
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Its  existence,  and  conceals  It,  if  plaintiffs* 
evidence^  allegations,  and  affidavits  be  true,  I 
felt  It  my  duty  to  take  all  necessary  measures 
to  vindicate  my  Jurisdiction  as  probate  Judge 
over  said  property,  and  to  cause  Its  return 
for  administration  and  disposal  for  whom  of 
rigbt.  To  tbis  end  I  appointed  a  receiver, 
wbose  bond  and  letters  would  give  blm  stand- 
ing  In  our  sister  state,  that  by  ancillary  pro- 
ceedings he  might  recovCT  and  bring  back  to 
this  Jurisdiction  the  concealed  and  abstracted 
property;  and  I  directed  that  the  matter 
should  be  kept  from  publicity  until  he  should 
be  In  a  position  to  act  effectively,  and  no 
longer,  and  this  was  done  as  directed.  I 
sccept  service  of  relatrlx'a  petition,  and  waive 
all  notice  and  delays,  and  will  render  faith- 
ful obedience  to  whatever  may  be  the  further 
orders  of  this  honorable  court,  whose  sole  de- 
Hre,  I  well  know,  as  Is  my  own,  Is  to  see  Jus- 
tice done,  and  that  the  law  shall  not  prove 
weak  and  shrinking  where  Justice  requires 
that  it  shall  be  strong  and  firm.'* 

Opinion. 

An  order  for  the  appointment  of  a  receiver 
is  more  comprehensive  in  its  effects  than 
either  an  attachment,  a  sequestration,  or  an 
Injunction,  or  Id  fact  than  all  of  those  writs 
combined,  and  Is  said  to  reverse  the  ordinary 
course  of  procedure  Id  the  administration  of 
Justice,  by  levying  a  species  of  execution,  and 
determining  afterwards  who  is  entitied  to  the 
benefits.  Until  recentiy,  no  specific  author- 
ity had  been  conferred  on  the  courts  of  this 
state  for  the  making  of  such  appointments, 
and  mider  the  early  Jurisprudence  there  were 
but  few  eases  In  which  its  exercise  was  per- 
mitted. In  Frazler  v.  WUlcox,  4  Rob.  625, 
where,  by  consent  of  all  parties  Interested, 
the  plaintiffs  had  been  appointed  recovers, 
this  court  said:  "In  deciding  that  the  plain- 
tiffs can  maintain  the  present  action,  we  are 
not  to  be  understood  as  giving  our  sanction  to 
an  opinion,  sometimes  expressed,  that  the 
Judges  of  the  InferlOT  courts,  without  the  as- 
sent of  the  parties  to  a  suit,  or  with  the  con- 
sent of  only  one  of  them,  can  exercise  the 
powers  of  a  chancellor,  and  appoint,  of  their 
own  accord,  receivers,  for  the  purpose  of  col- 
lecting and  keepUig  the  funds  attached,  or 
that  may  be  the  subject  of  the  litigation. 
Our  opinion  is  that  the  capacity  of  the  plain- 
tiffs Is  derived  entirely  from  the  consent  of 
the  parties  who  were  interested  at  the  time 
they  were  appointed.  We  do  not  believe  that 
the  assent  of  the  Judge  added  to  their  powers 
In  the  slightest  degree,  but  it  may  be  a  se- 
curity to  the  parties  to  have  the  conduct  of 
tb^  agents  under  their  supervision,  and  that 
of  the  tribunal  before  which  their  case  Is 
pending.  The  fact  that  the  appointment  of 
the  plaintiffs  Is  entered  on  the  records  of  the 
commercial  court  gives  them  no  powers  not 
conferred  by  the  terms  of  tbelr  procuration 
and  the  laws."  Two  years  later.  In  1846,  in 
the  case  of  U.  S.  v.  Bank  of  U.  8^  11  Rob. 
—  ft  wu  said:  It  appears  to  ju  that  the 


Judge  of  the  commercial  court  labors  nnder 
a  misapprehension  as  to  the  power  and  con- 
trol he  has  over  the  agents  appointed  by  par- 
ties to  superintend  their  Interests  In  the  tri- 
bunal over  which  he  presides.  We  have  more 
than  once  said  that  he  has  no  right  to  ap- 
point receivers  and  trustees,  of  his  own  ac- 
cord and  wlU,  to  take  charge  of  money  or 
property,  unless  In  the  cases  pointed  out  by 
law.  The  law  designates  who  the  Judicial 
seQuestrator  Is,  and  the  Judge  cannot  name 
another  unless  the  parties  agree  to  his  do- 
ing so."  In  1848  a  case  was  presented  In 
which  the  plaintiff,  having  obtained  Judgment 
against  a  corporation,  Issued  execution  and 
garnished  a  stockholder  with  respect  to  Ms 
subscription.  He  was  met  with  the  objection 
that  the  corporation  its^  had  gone  out  of 
business  and  had  ceased  to  exist  by  reason  of 
Its  failure  to  elect  officers,  and  that  no  valid 
execution  could  be  issued  against  It  This 
court  said:  "A  corporation  can  never  dis- 
solve Itself  so  as  to  defeat  any  of  the  Just 
lights  of  its  creditors.  In  this  case  the  offi- 
cers once  appointed  are  required  by  the  char- 
ter to  continue  In  office  until  the  others  are 
elected,  and  if  they  should  die,  absent  them- 
selves, or  refuse  to  act,  and  It  was  made  to 
appear  that  the  stockholdas  neglected  to  ap- 
pohit  others,  to  tiie  Injury  of  the  creditors, 
we  would,  on  a  proper  case  being  made  out, 
feel  ourselves  authorized  to  order  the  ap- 
pointment of  a  manager  in  the  Interim  for  the 
puipose  of  winding  up  and  putting  an  end  to 
tne  concern.  This  appointment  would  in  no 
wise  differ  from  that  of  a  receiver,  which  our 
courts  frequentiy  make  to  settie  the  affairs 
of  Insolvent  banks  and  partnerships."  And 
after  citing  an  English  case  In  which  the  lord 
chancellor  had  stated  that  such  an  appf^nt- 
ment  might  be  made,  the  court  went  on  to 
say:  "Under  the  equity  powers  vested  In  our 
courts,  and  the  Imperative  command  of  the 
law  that  in  cases  not  provided  for  the  Judge 
shall  proceed  and  dedde  according  to  equity, 
they  might  adopt  a  similar  course  if  It  be- 
came necessary  to  prevent  the  failure  of  Jus- 
tice." Brovrn  v.  Insurance  Co.,  3  La.  Ann. 
177.  This  was  flowed  in  1860  by  a  case  In 
which  it  appeared  that  thore  was  a  corpOTs- 
tion  owing  large  sums,  and  having  large  sums 
due  It,  and  which,  though  In  process  of  liqui- 
dation, was  without  a  legal  representative. 
The  district  court  had  appointed  a  receiver, 
but  had  subsequentiy  held  that  the  appoint- 
ment was  imauthorized.  On  the  appeal  to 
this  court  it  was  said:  "We  consider  that 
there  can  be  no  question  as  to  the  power  of 
the  court,  in  view  of  the  condition  of  the  af- 
fairs of  the  company,  as  exhibited  by  the 
proceedings  before  It,  to  appoint  a  receiver 
for  the  preservation  of  the  interests  of  all 
concerned.  The  court,  ex  proprio  motu,  was 
bound  to  pterent  the  confusion  and  dilapida- 
tion consequent  upon  the  abandonment  of 
its  affairs  produced  by  the  toeffidency  of  tlie 
law  under  which  Stark  had  taken  possession 
of,  and  continued  to  hold,  the  records,  papers, 
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and  assets  of  the  company.  The  proceeding 
for  the  forfeiture  of  the  charter  of  the  com- 
pany, as  far  as  It  had  progressed,  being  be- 
fore the  Fifth  district  court,  we  think  that 
court  properly  exercised  its  authority  In  mak- 
ing the  appointment"  Citing  Brown  t.  In- 
surance Co.,  3  La.  Ann.  177;  Stark  v.  Burke, 

5  La.  Ann.  740.  And  the  doctrine  of  these 
cases  was  affirmed  In  Gasllgbt  Oo.  T.  Bennett, 

6  La.  Ann.  4S6,  and  FoOett  t.  Field,  SO  La. 
Ann.  161. 

In  Baker  t.  Railroad  Co.,  84  La.  Ann.  756, 
ft  was  said  that  in  this  state  "coorts  hare  no 
Jurisdiction  to  appoint  receivers  for  corpora- 
tions in  absence  of  express  statutory  author- 
ity," and  that  "this  court  recognizes  no  ex- 
ception to  this  rule,  imless  It  l>e  where  corpo- 
rate property  Is  abandoned,  or  where  there 
are  no  persona  to  take  charge  of  or  to  con- 
duct Its  affairs."  In  re  Louisiana  Sav.  Bank 
&  Safe  Deposit  Co.,  35  La.  Ann.  106  (being  a 
case  in  which  receivers  had  been  selected  by 
the  parties  In  Interest,  and  the  court  was 
merely  asked  to  confirm  the  selection),  the 
doctrine  as  enunciated  in  the  case  last  above 
cited  was  modified  or  explained  In  the  fol- 
lowing language,  to  wit:  "Where,  in  the  case 
of  Baker  v.  Ratlroad  Co.,  34  La.  Ann.  754,  we 
laid  down  the  general  rule  that  'courts  have 
no  Jurisdiction  to  appoint  receivers  for  cor- 
porations in  absence  of  express  statutory  au- 
thority,' the  word  'Jurisdiction'  was  perhaps 
ioaccurately  used.  The  exception  which  we 
maintained  In  that  case  was  not  one  to  the 
jurisdiction  of  the  court,  but  one  of  no  cause 
of  action.  Certainly  we  did  not  mean  to  im- 
pute to  the  courts  such  defect  of  Jurisdiction, 
ratlone  materise,  as  could  not  be  supplied  by 
consent,  and  as  would  render  their  Judgments 
In  the  premises  absolute  nullities.  We  rather 
meant  to  lay  down  a  rule  of  Judicial  action 
than  a  canon  of  Jurisdlctlon,~~a  limitation  of 
Judicial  right,  rather  than  of  Judicial  power. 
That  rule  Is  founded  upon  the  respect  and 
protection  due  to  the  rights  of  a  corporation 
In  common  with  those  of  other  persons.  As 
we  said  In  that  case:  'A  corporation  Is  a 
person  whose  possession  and  control  of  Its 
own  property  and  affairs  must  t>e  respected 
like  the  similar  rights  of  Individual  persons. 
They  cannot  l>e  Interfered  with  in  preliminary 
proceedings  and  In  advance  of  Judgment,  ex- 
cept In  cases  specially  provided  by  law,  and 
on  strict  compliance  with  the  requirements 
thereof.* "  In  the  meanwhile  (that  is  to  say, 
«B  far  back  as  1847)  the  appointment  of  a  re- 
ceiver for  a  partnership  had  been  sanctioned 
In  tbe  following  language,  to  wit:  "We  con- 
sider the  power  of  the  court  to  appoint  a  re- 
ceiver in  a  case  of  this  kind  to  be  necessary 
for  the  purpose  of  effecting  the  object  of  this 
suit,  which  Is  the  liquidation  and  settlement 
of  a  partnership,  and  It  falls  within  tbat  In- 
cidental class  of  powers  which  courts  have 
foil  authority  to  exercise.  Story,  Partn.  S 
883;  CJv.  Code,  art  21.  Our  courts  are  not 
(^ganized  with  the  proper  machinery  for  the 
settlement  of  complicated  partnership  con- 


cerns. Thay  are  itDl  oldU^  to  detomlne 
and  condnde  matters  of  this  kind,  and  tbey 
have  the  powers  necessary  toe  the  exercise  of 
thdr  jurisdiction,  although  such  powers  may 
not  be  expressly  given  them  Ijy  law.  Oode 
Prac.  art  ISO."  Gridley  t.  Conner.  2  La. 
Ann.  87.  Tbls  was  followed  in  1866  by  an- 
other  case  involving  the  liquidation  of  a 
partnership.  In  which  it  was  said:  "There  la 
no  error  in  appointing  a  receiver.  It  is  one  of 
those  matters  which  most  be  left  in  a  great 
measure  to  the  sound  discretion  of  the  court" 
Pratt  T.  McHatton,  11  La.  Ann.  264.  In  1861 
a  receiver  was  appointed  ex  parte  In  a  similar 
case,  and,  hi  reversing  the  Judgment  making 
the  apiwlntment  this  court  took  occasion  to 
refer  to  the  decisions  In  Frazler  v.  Willcox, 
and  n.  S.  V.  U.  8.  Bank,  supra,  and  to  quote 
with  approval  the  opinion  In  the  case  first 
mentioned,  to  the  effect  that  the  Judges  of  the 
Inferior  courts  are  without  authority  to  ap- 
iwint  receivers,  save  with  the  consent  of  the 
parties  In  Interest  to  which  was  added  the 
following,  as  applicable  to  the  case  decided: 
"According  to  the  law  and  the  adjudged  cases 
before  ns,  there  were  two  courses  open  to  the 
plaintiff  for  the  provisional  assurance  of  their 
Interests  pending  this  litigation:  The  one,  to 
have  sued  out  a  writ  of  sequestration,  which 
would  have  necessitated  the  giving  of  a  bond; 
the  other,  to  have  taken  a  rule  upon  the  de- 
fendants to  concur  In  the  appointment  of  a 
receiver  by  tbe  parties."  And,  upon  the  ap- 
plication for  rehearing  It  was  said:  "It  Is 
contended  that  our  decision  Is  inconsistent 
with  two  cases  decided  by  our  predecessors 
(Brown  V.  Insurance  Co.,  8  La.  Ann.  177,  and 
Stark  V.  Burke,  5  La.  Ann.  740);  also  with 
the  case  of  Pratt  v.  McHatton,  11  I^.  Ann. 
260,  decided  by  the  present  bench.  Brown 
T.  Insurance  Co.  and  Stark  v.  Burke  were 
cases  of  Insolvent  corporations,  and  the  ap- 
pointments were  made  by  the  court  ex  neces- 
sitate, In  the  absence  of  parties  able  to  ap- 
point a  liquidator  or  a  receiver.  In  Pratt  v. 
McHatton  no  objection  seems  to  have  been 
made  to  the  appointment  of  a  receiver  until 
the  case  was  in  the  supreme  court  on  appeal, 
and  the  objects  of  the  appointment  had  been 
accomplished  by  the  sale  of  the  assets  of  the 
partnership."  Martin  v.  Blanchln,  16  I^. 
Ann.  237. 

As  the  result  of  the  decisions  thus  referred 
to,  the  doctrine  was  established  that  the  au- 
thority of  the  courts  of  this  state  to  appoint 
receivers  for  corporations  and  partnerships 
was  limited,  where  corporations  were  con- 
c^ned,  to  cases  in  which  they  were  without 
representatives,  and  their  property  was  In  a 
manner  derelict  or  to  those  in  which  the 
parties  Interested  consented  to  and  practical- 
ly made  the  appointments,  and  asked  the 
courts  to  ratify  them,  and,  where  partner- 
ships were  concerned,  to  cases  in  which  the 
applicants  called  upon  those  as  against  whom 
the  applications  were  made  to  concur  In  the 
appointments.  If,  during  the  period  over 
which  this  Jnrispmdence  extends,  the  ap- 
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polntment  of  a  necdver  -wm  aAea  or  sane- 
tloaed  In  anr  dan  oC  eaim  other  tban  tbose 
meotioQed,  the  tact  turn  neaped  a  moot  caro- 
fal  research.  Tbere  bare,  no  doubt,  been 
members  of  .the  bar  and  of  the  boich  who 
were  dlBposed  to  tiUnfc  tiliat  tlie  antbority 
by  Ttartae  of  which  receivers  wtxe  ai^ointed 
In  the  particular  cases  mentUued  mlg^t  rea- 
sonably be  ectended  to  other  coses,  and  the 
Interpretation  placed  by  this  court  upon  tbe 
law  applicable  to  the  snhjoet  bad  undergone 
s<uue  modification  jvlor  to  the  adoption  of 
the  present  constitution.  But  In  lecognlilns 
that  fact,  In  a  compozatlTely  recent  case, 
Utla  court  took  occasion  to  say  a  prop* 
m  limit  had  been  reached  In  the  exercise  of 
such  power,  and  that  the  courts  oui^  to  eo 
no  further  unless  expressly  authorized  by 
teglslatlre  oiactmuit;  the  languace  used  be- 
ing as  follows:  "Our  coorti,  wKhont  any 
statutory  prorlston  upon  the  subject,  have, 
to  aid  of  their  Jurlsdlctlcm.  and  as  warranted 
by  tbe  ezlgeaclta  of  cases,  adopted  and  es- 
tablished the  pracdce  at  apftolntlng  zecelTers. 
But  this  has  not  proceeded  farther,  and 
should  not,  wltiiout  legislative  aisetoient, 
proceed  farther,  than  In  ualcliv  such  ap- 
pointments In  eases  where  the  psrtles  litigant 
agree  that  It  be  done,  or  where  It  is  neces- 
sary to  the  encntlon  of  a  judgment  of  the 
court,  or  in  a  case  where,  the  property  In 
controversy  being  under  sefsme  by  a  writ  of 
the  court  and  In  custody,  it  Is  necessary,  as 
a  consoratory  procoM,  to  oare  for  or  ad- 
minister the  saass,  oar  where  the  property  of 
a  corpcvatlon  Is  abaadoned,  or  there  are  no 
parsons  authorised  to  take  charge  of  and  eon- 
duet  ito  affairs,  or  where  It  is  d<Hie  in  sld 
of  proceedings  pending  before  tbe  court  for 
the  liquidation  of  tto  affairs  of  a  ctnporatlon, 
and  roidered  necessary  for  the  preservation 
of  the  interests  of  all  coBcetned."  In  re 
Moss  Cigar  Co^  SO  La.  Ann.  793,  2S  South. 
544. 

Upon  the  qnntlon  of  tiie  necesrity  for  af- 
fording a  hearing  to  the  parties  Interested 
before  appointing  a  ncelvw  -in  any  case  the 
decisions  of  this  court  have  been  uniform 
and  empbatiG.  In  State  v.  City  of  New  Or- 
leans, 48  La.  Ann.  83B,  0  South.  643,  It  was 
said  (quoUng  from  the  syllabus,  which  Is 
fully  sustained  by  tiie  text):  "Courts  have 
no  power  to  ai^tot  a  receiver  ex  parte,  wlth- 
ont  notlee  to.  or  bau4ng  of.  tbe  parties  to 
Interest"  And  to  the  same  ^eet  are  the 
decisions  In  Ober  v.  Manufacturing  Co.,  44 
La.  Ann.  670,  10  South.  702,  and  Mestler  v. 
Pavement  Co^  SI  La.  Ann.  142,  24  SontlL 
TOO. 

In  view,  no  doubt,  of  this  Jurlspmdence. 
the  condition  of  affatn  with  regard  to  the 
appolnbnent  of  receivers  for  corporations  and 
{Mrtnershtps  was  considered  nnsatiBfactory, 
and  the  framns  of  the  preset  constitution 
deemed  It  advisable  to  idace  tbe  authority 
of  the  district  courts  for  tbe  parish  of  Or- 
leans and  throughout  tbe  state  lieyond  fmv 
ther  oontroreny,  by  distinctly  vei^ng  them 


wito  Jurisdiction  to  make  such  appotaitments. 
Article  138  of  the  ciustltution  accordingly 
reads.  In  vaxt:  "Tba  civil  district  court  shall 
have  •  •  •  exclusive  orighul  dvU  jorls- 
dictlon  *  •  *  of  all  proceedtogs  for  the 
appointment  of  receivers  or  liquidators  to  cor- 
porations or  partnerships."  Article  100  con- 
fers like  Jurlsdlctimi  on  the  district  courts 
throng^nt  the  state.  And  this  was  followed 
by  the  adoption  of  Act  No.  ISO  of  1898, 
which  speclflcally  regulates  tbe  appointment 
<tf  receivers  tor  cmpcwatiou.  It  is  reason- 
able to  suppose  that  the  members  of  tin 
couTentloo  that  framed  the  oonstltutiai  w«« 
'aware  of  the  fact  that  In  some  Jurls^cttono 
the  courts  have  authority,  recognised  as  hi- 
herent  or,  as  In  most  cases,  conferred  1^ 
express  grant,  to  appotot  receivers  la  other 
eases  than  those  for  whldi  they  thus  pro- 
vided, and  the  fact  that  they  did  not  see 
fit  to  vest  such  authority  in  fbe  courts  of 
this  state,  but  confined  tte  grant  to  the  eases 
specified.  Justtfles  the  presumption  that  it  is 
not  the  Intention  tliat  it  should  be  exercised 
In  any  other  cases.  "Where  tbe  legislature 
has  prescribed  the  cases  In  which  a  receiver 
mi^  be  appointed  and  other  provlshmal  rem- 
edies granted,  tbe  speeifleation  of  tbe  cases 
in  which  a  reoeivenhip  may  be  had  excludes 
every  othw  case,  and  prohlbito  the  appoint- 
ment as  authorized."  20  Am.  &  Eng. 
Ena  Law  (ist  SdL)  p.  81.  This  rule  of  con- 
strucUon  is  applicable  in  the  instant  case  not 
only  to  the  consUtutlooal  and  statutory  pro- 
visions specially  r^erred  to,  but  to  the  pre- 
existing oondltlona  In  Grldley  v.  Conner 
and  Brown  v.  Insurance  Co.,  dted  supra.  It 
had  bera  found  tiiat  our  law  failed  to  'pro- 
vide for  the  admlzdstratlon  <tf  die  affairs  in 
the  one  case  of  a  partnership,  snd  In  tbe 
other  of  a  corporatloin;  and  it  was  thezefwe 
held,  under  Civ.  Code,  art  21,  that  it  was 
competent  for  the  courte  to  proceed  accord- 
ing to  equity.  In  the  instant  am  we  have 
neither  a  partnership  nor  a  corporation  to 
deal  with,  but  a  UtlgatioQ  InvolvlDg  the  rl^t 
to  obtain  a  personal  judgment  against  an 
Individual,  and  to  have  certain  movable  as- 
sets, which  are  beyond  the  llmlto  of  the  state, 
decreed  to  belong  to  a  sueces^on  wUch  tbe 
plaintiffs  seek  to  reopen.  Whether  we  con- 
sider the  proceeding  in  tbe  one  or  the  other 
of  these  aspects,  or  as  a  wht^  it  cannot 
be  said  to  presoit  a  condition  for  which  tbe 
law  has  made  no  provlsloa,  and  with  respect 
to  which  the  courts  should  undertake  to  pro- 
vide a  new  and  untried  remedy.  Fw  the 
purposes  of  an  ordinary  action  by  one  in- 
dividual against  another,  the  ^aintUE  may 
call  to  bis  aid  either  or  all  of  tbe  conswva- 
tory  writs  autbotlBed  by  the  Code  of  Prac- 
tice. But  those  write  are  more  or  less  harsh 
In  their  operation,  are  invoked  at  some  risk, 
and  are  Issued  only  npon  a  strict  observance 
of  the  requlremente  of  the  law.  As  to  the 
matter  and  manner  of  dealing  witik  succes- 
sions and  with  the  property  of  successions, 
the  provisions  of  our  law  aro  at  once  spe* 
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clflc  and  eonprehriialTe;  the  methods  to  tM 
adopted  b7  tbe  coarte  and  tbe  ageneiei 
througb  wlilcb  tbey  aie  to  act  being  regalat- 
«d  with  the  utmoat  particularity*  and  fonxfe* 
lag  a  syst^  th«  mastery  <^  whtc^  may  ba 
regarded  as  amongst  the  most  imperative  re- 
quirement of  a  legal  edDcaU<»t  In  this  state. 
Tbe  proposition  Invotred  in  tbe  anx^tment 
of  a  Eeceirer  in  tbis  case  la  tbat  these  vari- 
ous piovlBlons  of  tbe  law  are  inadequate  for 
tbe  accompliabment  of  the  particular  result 
which  the  plalntifrs  have  la  view,  and  that 
fw  tbe  purposes  of  an  ordinary  suit,  or,  for 
a.  jseceedlng  to  reopen  and  admlnists  a  suc- 
cession, and  to  secure  tbe  posBeasion  of  mova- 
ble property  and  money  situated  in  a  for- 
^gn  jurisdiction,  the  courts  of  this  state  are 
to  Ingraft  onto  the  legal  machinery  and  rem- 
edies wtilch  the  lawmaker  bos  tbongbt  prop- 
er to  proTlde,  something  additional,  for  which 
no  law  can  be  found.    Or  to  state  it  more 
spedflcally,  tbat  to  the  writs  of  attachment, 
acreat  sequestration,  Injunction,  execution, 
etc^  and  to  the  offices  of  executor,  adminis- 
trator, curator.  Judicial  sequestrator,  and 
sheriff,  there  shaU  be  added  by  the  courts  a 
receiver,  vested  bi  this  bistance  wltb  author- 
ity to  demand  and  recover  proper^  and  mon- 
ey said  to  belong  to  the  succession  of  M. 
A.  Dauphin,  whether  found  within  tbe  llmlto 
of  this  state,  or  of  some  ottm  state  or  coun- 
tz7,  and  wboM  cguim  of  procedure  is  to  be 
gorented  by  tbs  advice  to  be  giveai  blm  from 
tbne  to  time  by  plaintiff's  counsel  In  eoo- 
flldacfng  this  pn^MMltion  the  question  pre- 
aents  ItuU,  what  would  the.  lawmakbig  de- 
partment of  tlM  govemmeat  do  wltb  It  U  It 
wore  immnted  to  that  department?  We 
know  that  alnost  at  tbe  end  of  a  centniy 
tbe  pet^  of  fills  state  assembled  together 
tor  tbe  purpose  of  framing  our  fundamental 
law,  authorised  tbe  apptdntment  of  receivers 
in  cases  of  corporations  and  of  partnerships, 
but  tbat  tbe  authority  to  make  such  appoint- 
suntB  in  other  cases  was  and  has  ever  been 
wltUi^.   If  that  ooiiTention  wen  reassem- 
bled, have  we  any  assurance  tbat  It  would 
swply  the  omission,  and  would  {vovlde  tbat 
recdvers  sboQld  be  appointed  to  ancoesslons 
and  In  ordtaiazy  cases,  and  should  be  Tested 
by  tbe  courts  wltb  authority  to  execute  Judg- 
ments  thereafter  to  bs  rendered,  and  to  go 
into  foreign  jurisdictions  and  there  to  act  as 
tbey  may  be  advised  by  counsd  representing 
one  or  more  tit  tbe  parties  litigant?  And 
supposing  that  this  question  could  be  answer- 
ed In  tbe  afllrmatlTe,  would  it  not  show  tbat 
the  mattor  la  wlfiiln  the  dmuain  of  legis- 
lative, ratbsr  tiian  of  Jndldsl,  aclton?  And 
If  that  be  tnie,  Is  It  not  aroarent  that,  the 
lawmaking  power  having  taken  such  action 
as  to  It  seemed  iffoper,  tbe  Judiciary  would 
be  e«eeding  Its  antborl^  In  attnnptlng  to 
amend  tbe  action  so  taken? 

13ke  ease  of  Ehdtwan  t.  Schwan,  La. 
Ann.  IISS,  27  South.  67%  which  seems  to  be 
somewhat  rfiUed  on  to  support  the  action 
bere  complained  lO,  la  Inap^lcaUa  In  that 


case  there  was  a  Judicial  seaneetratlon  of 

property  within  the  jurisdiction  of  the  court 
The  writ  Issued  was  therefore  one  provided 
by  the  Code  of  Practice.  The  district  court 
had  also  appointed  a  receiver  for  a  corpora- 
tion domiciled  In  New  Orleans,  but  the  ap- 
pointment was  set  aside  by  this  court 

The  only  other  queetion  in  the  case  be- 
fore OB  is  that  arising  from  the  action  of 
the  respondent  In  directing  the  clerk  to  with- 
hold the  application  to  and  the  order  made 
by  blm  from  the  files  of  the  court  This 
was  unauthorized.  The  law  requires  tbe 
clerk  of  the  civil  district  court  to  eater  up- 
on the  docket  "every  proceeding  as  the  same 
Is  had."  Act  No.  136  of  18S0,  S  6.  Aad  it 
is  not  a  sufficient  answer  to  this  to  say  that 
the  purpose  int^ded  to  be  accomplished  by 
the  appointment  of  a  receiver  might  be  de- 
feated if  tbe  biterested  party  is  premature- 
ly Informed  of  It  The  same  thing  might 
be  said  In  cases  of  arrest,  attachment,  etc.; 
and  yet  the  law  requires  the  affidavit  and 
bond  In  such  cases  to  be  filed  before  the 
writs  Issue,  and  the  petition  tbe  next  day. 
Moreover,  whatever  may  be  the  rule  else- 
where, it  is  established  Jurisprudence  here 
that  a  receiver  Is  not  to  be  appointed  In 
any  case  without  previous  notice  to  the 
parties  who  may  be  Interested  In  opposing 
such  appointment  Bee  State  v.  CXty  of  New 
Orleans,  and  other  cases  heretofore  cited. 

Fur  these  reasons,  and  whilst  we  fully 
appreciate  the  motives  of  onr  learned  Broth- 
er of  the  district  court,  we  are  eonstrabied 
to  hold  that  the'  order  aK<olntiBg  the  receiv- 
er, and  tiie  manner  of  Its  making,  were  un- 
authorised 1^  law.  It  la  therefore  (odered, 
adjudged,  and  decreed  that  the  rule  nlal 
herein  issued  be  made  abs(dute,  and  tbat 
tha  rsspondent  be  prohibited  from  further 
^meedlng  In  the  matter  of  the  receivership 
of  which  tbe  relator  complains, 

BREAUX,  3.  (concurrtaig).  The  court's 
powCT  under  the  rides  of  the  Ciode  of  Prac- 
tice Is  limited  to  Issuing  a  Judicial  seques- 
tration. As  relates  to  a  foreign  state,  and 
Its  recognition  of  a  receiver,  <a  its  disregard 
ot  the  writ  of  sequestration  and  ite  office. 
I  only  desire  to  say  that  under  the  auspices 
of  tbe  great  principles  of  the  comity  of  na- 
tions. It  does  not  seem  tbat  there  Is  good 
reason  to  recognise  the  former  0.  ^,  tiie  re- 
ceiver), and  to  refuse  in  any  manner  to  give 
recognition  to  the  latter  (1.  e.,  tiie  writ  of 
sequestration).  At  any  rate,  if  sequestration 
cannot  be  made  effective,  I  do  not  discover 
anywhere  authority  to  substitute  tbe  ap- 
pointment of  a  receiver  to  act  in  i^ce  and 
stead  of  a  sequestration.  The  change  and 
departure  from  the  rules  of  practice  In  sub- 
stituting tbe  receiver  In  place  of  the  sheriff 
to  execute  tbe  writ,  in  order  to  obtain  tiie  rec- 
ognition of  a  foreign  state  of  proceedings 
here,  and  to  act  as  ancillary  to  a  suit  before 
a  court  of  tbis  state,  would  be  too  great  an 
Innovation  to  be  made  and  taken  without  vxi- 
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preaaed  atatntozr  wutetiiw.  Z  concur  In  tiie 

decree. 

BLANCHAKD,  J.  (dissenting).  M.  A.  Dau- 
phin married  Cecilia  Choppin  In  1860.  There 
were  no  children  oC  tliia  marriage.  Cecilia, 
bla  wife,  died  In  1883  intestate.  Her  estate 
consisted  of  her  share  of  the  community 
property  acquired  between  the  time  of  her 
marriage  to  Dauphin  and  her  death.  Her 
succession  was  not  opened.  No  inventory 
was  taken  or  other  record  made  of  the  prop- 
erty of  the  community.  The  huaijand  kept 
possession  of  the  property  and  administered 
the  same  for  his  personal  use  and  advan- 
tage. In  law,  be  was  entitled  to  the  usu- 
fruct of  his  dead  wife's  share  of  the  com- 
munity property.  In  1887  Dauphin  married 
a  second  time.  His  second  wife  was  Rosa 
Labranche,  who  is  the  relatrix  herein.  The 
community  of  acquets  and  gains  existed  In 
this  marriage  also.  No  children  sprang  from 
the  marriage.  Dauphin  died  In  1890,  at 
which  time  his  mother,  Mrs.  Barbara  Dau- 
phin, was  still  alive,  residing  In  Germany. 
He  left  a  last  will  and  testament  which  con- 
tained a  few  special  legacies  and  constituted 
his  surviving  wife,  Bosa  Dauphla.  universal 
legatee,  and  ahe  and  Paul  Conrad  were 
named  as  executors.  The  will  was  probated, 
the  executors  qualified  and  an  Inventory  was 
taken.  Heirs  of  Cecilia  Dauphin,  the  first 
wife,  appeared  and  asserted  their  rights  to 
one-half  of  the  first  communit?-.  and  In  1892 
a  judgment  was  rendered  fixing  the  value 
of  the  first  community  and  the  sum  which 
the  heirs  of  the  first  wife  should  recover. 
It  was  a  compromise  settlement  Mrs.  Bar- 
bara Dauphin  also  asserted  her  rights  as 
forced  heir  of  her  deceased  sou,  claiming 
that  as  such  she  was  entitled  to  oue-thlrd 
of  his  estate  in  addition  to  the  special  legacy 
which  the  will  bequeathed  her.  She  then, 
for  $30,000,  sold  to  Paul  Conrad,  one  of  the 
executors,  all  her  right,  title  and  interest  In 
the  succession,  both  as  special  legatee  and  as 
forced  heir.  Courad,  subsequently,  sold  to 
Mrs.  Bosa  Dauphin,  the  surviving  second 
wife  and  his  coexecutor,  the  interest  he  had 
thus  acquired.  Subsequently  the  executors 
filed  their  final  account,  which  was  In  June, 
1892,  homologated,  the  executors  discharged 
and  Mrs.  Rosa  Dauphin  sent  into  possession 
as  universal  legatee.  Matters  continued  thus 
until  April,  1901,  when  the  heirs  of  Cecilia 
Dauphin,  the  first  wife,  brought  suit  by  pe- 
tition filed  In  the  record  of  the  succession 
of  M.  A.  Dauphin,  to  annul,  on  the  ground 
of  fraud,  the  Judgment  rendered  In  1892  fix- 
ing, determining  and  llmitlug  their  rights  as 
heirs  of  the  deceased  first  wife.  They  aver- 
red that  their  suit  was  brought  within  the 
year  of  the  discovery  of  the  fraud  and  ill 
practices  of  which  they  complain.  The  pray- 
er of  their  petition  is  that  the  Judgment 
which  they  attack  be  annulled  and  vacated 
in  so  far  as  it  undertakes  to  determine  the 
property  rights  belonging  to  the  succession 


of  Cecilia  Choppin,  or  the  Inta«8t  of  her  suc- 
cession in  the  community  which  had  existed 
between  her  and  M.  A.  Dauphin,  her  hus- 
band, and  that  the  articles  of  agreement  and 
compromise  between  themselves  and  Mrs. 
Rosa  Dauphin  be  decreed  to  be  null  and  void 
and  of  no  effect  because  of  the  same  fraud 
and  concealment  which  they  claim  vitiates 
the  Judgment;  or  that.  If  ft  be  held  the  com- 
promlse  la  not  wholly  null  and  void,  then 
the  effect  of  same  be  limited  and  restricted 
to  the  purchase  of  their  interest  by  Mrs. 
Dauphin  in  the  property  specifically  enumer- 
ated in  the  act  of  settlement  and  compro- 
mise. The  petition  had  set  forth  in  what 
particulars  there  had  been  fraud  practiced 
upon  the  petitioners  and  concealment  made 
of  large  and  valuable  Interests  In  securities, 
giving  a  list  of  same,  aggregating  more  than 
$100,000,  asserted  to  belong  to  the  first  com- 
mimlty  and  in  which  they  were  entitled  to 
share  as  heirs  of  the  first  wife,  and  predi- 
cated upon  this  was  the  additional  prayer 
that  Mrs.  Dauphin  be  condemned  to  accouut 
for  said  securities,  or  in  default  to  pay  tlie 
petitioners  bo  much  of  their  value  as  should 
be  adjudged  to  belong  to  the  succession  of 
Cecilia  Choppin.  An  amended  petition  was 
filed  setting  forth  other  securities  of  large 
value  which  It  ia  asserted  were  concealed 
and  never  accounted  for  In  the  settlement 
made  of  M.  A.  Dauphin's  succession,  and 
which  pertained  to  the  community  of  the 
first  marriage.  Another  amended  petition 
was  permitted  to  be  filed,  the  prayer  of 
which  was  that  the  judgment  rendered  in 
the  succession  of  M.  A.  Dauphin  in  1892,  in 
so  far  as  It  affects  or  purports  to  affect  any 
securities,  moneys  and  property  not  Invento- 
ried and  not  accounted  for,  be  annulled  and 
vacated,  and  a  further  decree  is  asked  ad- 
Judging  to  be  the  property  of  the  estate  of 
M.  A.  Dauphin  (1)  all  the  securities  and 
property,  or  their  proceeds,  and  the  cash 
moneys  specifically  described  In  the  original 
and  supplemental  petitions;  (2)  all  securities, 
assets,  propei'ty  and  moneys  fraudulently 
concealed  and  withheld  from  the  Inventory 
and  not  accounted  for;  <3)  all  profits,  accum- 
ulations and  securities  made  or  purchased 
with  the  use  of  the  securities  or  their  pro- 
ceeds, or  the  cash  moneys  concealed  or  ab- 
stracted and  withheld  from  the  successloD 
of  M.  A.  Dauphin;  (4)  all  securities  and  as- 
sets which  have  been  exchanged  for  or  ac- 
quired with  the  said  abstracted  cash  moneys, 
the  said  abstracted  securities,  or  their  pro- 
ceeds, and  the  profits  made  therewith.  And 
it  was  additionally  prayed  that  in  default  of 
the  recovery  of  the  original  securities  and 
property,  and  the  securities,  assets  and  prop- 
erty acquired  therewith,  the  succession  of  M. 
A,  Dauphin  and  plaintiffs  have  Judgment 
against  Mrs.  Rosa  Dauphin  for  the  value 
thereof.  And  further  that  the  Judgment  of 
June,  1882,  in  so  far  as  It  cloaea  the  succes- 
sion of  M.  A.  Dauphin  and  dlachargee  the 
executors,  be  set  aside;  that  the  tnccessloD 
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be  reopened  and  a  datlTe  teatamentarr  ex- 
ecator  be  appointed;  that  all  property,  mon- 
eys, secnrttlea,  their  proceeda  or  profits,  and 
acquisitions  therewith,  not  Inventoried  and 
accounted  for,  be  toonght  back  Into  the  suc- 
cession subject  to  be  administered,  and  then 
distributed  to  the  parties  entitled  thereto. 

The  fiUng  of  the  amended  petition  last  re- 
ferred to  was  visorously  contrated.  But 
whether  it  was  or  was  not  properly  allowed 
Is  matter  for  appeal.  We  are  not  concerned 
with  the  ruling  of  the  trial  Judge  thereon  In 
the  present  proceeding,  further  than  It  may 
be  taken  Into  account,  as  part  of  the  case,  In 
determining  the  legal  issue  here  presented, 
Tiz.:— whether  the  trial  Judge  has  exceeded 
his  powers  in  any  act  done  or  performed  In 
the  cause  up  to  this  time,  warranting  the  Is- 
suing against  him  of  the  writ  of  prohibition 
applied  for.  It  Is  well  settled  the  writ  of  pro- 
hibition will  not  Issue  to  cure  or  correct  mat- 
ters that  may  be  remedied  by  appeal.  The 
same  is  true  of  the  writ  of  certiorari  which 
has  for  Its  object  Inquiry  into  the  validity 
of  proceedings  had.  At  or  about  the  same 
time  this  amended  petition  was  filed,  a  peti- 
tion of  Intervention  In  the  cause  was  by  leave 
of  the  court  filed  by  Jules  Dauphin  and  others, 
alleging  themselves  to  be  the  children  and 
grandchildren  and  fcnrced  heirs  of  Mrs.  Bar- 
bara Dauphin  (deceased  mother  of  M.  A.  Dau- 
phin). They  avarred  that  their  mother,  Bar- 
bara Dauphin,  was  the  sole  legal  and  forced 
heir  of  M.  A.  Dauphin,  when  he  died,  for  one 
undivided  third  of  bis  estate.  They  referred 
to  his  wIU  and  to  the  l^acy  left  his  mother; 
to  the  amicable  settlement  and  adjustment  of 
her  rights,  as  legatee  and  forced  heir,  that 
had  been  made  In  1802,  In  end  to  the  property 
Inventoried,  with  Mrs.  Rosa  Dauphin,  the  uni- 
versal legatee  under  the  will;  that  the  settle- 
ment was  effected  at  the  request  of  the  uni- 
versal legatee;  and  that  It  took  the  form  of 
a  sale  of  her  rights  by  Mrs.  Barbara  Dauphin 
to  Paul  Conrad,  one  of  the  ezecutora,  but  was 
In  reality  a  purchase  by  and  for  account  of 
Mrs.  Rosa  Dauphin,  the  coexccutriz,  to  wbom 
Conrad,  shortly  after,  made  formal  transfer. 
Then  follow  Ube  allegations  as  to  fraud  and 
concealment  practiced  upon  Mrs.  Barbara 
Dauphin  by  the  universal  legatee  and  her  co- 
executor  in  bringing  about  the  alleged  ami- 
cable settlement,  as  are  set  forth  In  the  peti- 
tions filed  by  the  heirs  of  Cecilia  Choppln, 
first  wife  of  M.  A.  Dauphin,  and  the  aver- 
ment of  the  late  discovery  of  the  same  by  the 
interveners.  The  prayer  of  this  petition  was 
for  the  annulment  of  the  Judgment  In  the  suc- 
cesslcm  ctf  M.  A.  Dauphin  rendered  In  June, 
1892,  aa  having  been  procured  by  the  pro- 
duction of  false  records  and  upon  false  evi- 
dence; that  the  executrix  (the  coexecutor  be- 
ing dead)  be  destituted  and  removed  from  her 
trust  as  executrix;  and  that  a  dative  testa- 
mentary executor  be  appointed  with  directions 
to  recover  and  reduce  to  possession  the  prop- 
erty and  assetB  of  the  estate  not  heretofore  In- 
veotdrled  ud  accounted  for,  and  to  admin- 


ister the  same.  There  was  further  prayer  for 
Judgment  against  Mrs.  Rosa  Dauphin  for 
sums  averred  to  be  due  by  her.  etc.,  and  other- 
wise the  Interveners  prayed  for  the  same  re- 
lief that  is  asked  by  the  heirs  of  the  first  wife, 
not  Inconsistent  with  their  rights  as  set  forth. 
Objection  to  the  filing  ot  this  Intervention  was 
made  by  Mrs.  Rosa  Dauphin,  but  like  In  the 
case  of  the  filing  of  the  amraided  petition  here- 
tofore referred  to^  the  ruling  of  the  court  there- 
on Is  matter  for  ainieaL  The  trial  Judge  may 
or  may  not  have  erred  In  permitting  it  to  be 
filed,  but  since  it  la  filed  and  since  his  action 
thereon  can  only  be  determined  on  appeal, 
which  can  be  taken  only  when  final  Judgment 
is  rendered,  the  intervention  la  pro  hac  vice 
part  of  the  case  and  to  be  consld^ed  In  de- 
termining the  Issue  Immediately  raised. 

It  appears  from  the  record  aa  sent  up  by 
the  respondent  Jndge  In  obedience  to  the  rule 
nisi,  that  the  trial  of  the  cause  has  been  bad 
so  far  as  the  submission  of  evidence  is  con- 
cerned, but  that  argument  is  yet  to  be  heard 
before  submission  to  the  court  is  made.  It 
seems  taking  of  evidence  was  concluded  on 
March  12, 1002,  and  the  case  set  for  argument 
on  April  1st,  but  was  continued  to  the  15th, 
and  tben  to  the  20th  of  May.  Early  hi  May 
affidavits  were  presented  to  the  Judge  on  be- 
half of  the  plaintiffs  and  interveners,  mak- 
ing r^resentattons  which,  in  his  opinion, 
called  for  prompt  and  decisive  action  on  his 
part  One  of  th^e  Is  by  Sherboune  O.  Chop- 
pin,  one  of  plaintiffs,  who.  after  stating  the 
absence  from  the  Jurisdiction  of  the  court  of 
his  coplalntur,  deposes;— "That  he  Is  advised. 
Informed,  believes  and,  therefore,  avers  the 
fact  to  be  that  Mrs.  Rosa  Labranche  Dau- 
phin, the  defendant  in  the  case,  whose  acts 
and  conduct  are  the  subject  of  Investigation 
here  and  against  which  proper  relief  Is  sought 
by  plaintiffs,  is  disposing  ot  her  property,  or 
converting  the  same  Into  money  or  other  evi- 
dences of  Indebtedness  with  Intent  to  place 
it  beyond  the  reach  of  Judicial  process  and 
the  demands  of  the  plaintiffs;  and  he  Is  fur- 
ther advised.  Informed,  believes  and  so  char- 
ges the  fact  to  be  that  her  purpose  and  Inten- 
tion Is.  within  the  immediate  future,  to  leave 
the  United  States  and  seek  refuge  In  some 
foreign  country,  or  parts  unknown  to  your 
affiant."  The  affidavit  tben  goes  on  to  say 
that  If  she  should  remove  her  property  be- 
yond the  Jurisdiction  of  the  state  or  of  the 
United  States,  or  should  convert  tbe  same  Into 
money  or  evidences  of  debt,  affiant's  Inter- 
ests and  those  of  the  other  plaintiffs  will  be 
endangered,  and  tbat  in  the  event  be  and 
they  should  obtain  the  relief  sought,  the  pro- 
cess -of  the  court  will  be  ineffective  and  the 
ends  of  Justice  defeated.  Another  affidavit 
by  Walter  J.  Gex,  an  attorney  at  Bay  St. 
Louis,  Hancock  coun^,  Mississippi,  recites 
that  on  the  80th  of  April,  1002,  th«re  was  ffied 
for  record  In  the  office  of  tbe  chancery  clerk 
of  that  county  a  deed  from  Mrs.  Rosa  Dau- 
phin to  one  Michel,  conveying  real  estate  and 
personal  property*  indudlng  the  resldaice  oc- 
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■civled  by  Un.  DavUn  at  Wareland  In  Han- 
cock anmtyf  tlw  consideration  recited  being 
47,000»  lM8  than  tnw  tsIim.  At  tbe  time 
tiwM  ifBdsTltB  were  presented  to  the  re- 
spondent Judge,  the  plalnturs  and  tnterretten 
filed  a  Jotatt  petition  settteg  txaOi  that  Mrs. 
Rosa  Dauphin,  with  the  view  of  defeating 
the  oonrTs  process  and  its  judgment,  should 
one  be  rendered  against  her  In  the  pending 
cause,  had  caused  to  be  remored  tnm  the 
jurisdiction  of  the  coart  tlie  movabte  prop- 
erly of  the  succession  of  M.  A.  Danpbin,  con- 
fllstlng  of  securities  and  mon^,  which  had 
been  on  deposit  In  tbe  raults  of  the  Whitney 
National  Bank  at  New  Orleans,  of  a  value,  it 
Is  alleged,  of  over  $400,000;  that  this  removal 
had  been  effected  December.  1001,  without 
notice  either  to  the  court  or  tbe  parties  liti- 
gant; and  that  the  securlttes  and  noney 
afbreaald  had  by  her  direction  be^  turned 
over  to  one  GMrge  Michel,  who,  through  her 
instrumentality,  had  been  kept  without  the 
Jurisdiction  of  the  court.  eraiUng  Its  process, 
though  himself  a  resident  of  New  Orleans. 
The  petttltm  further  redtes  that  the  property 
and  oedlts  thus  removed  was  the  matter  at 
Issue  and  Involved  In  the  pending  litigation 
and  had  been  prior  to  Its  removal  subject  to 
the  jurisdiction  ot  the  court  tot  sdmlnlstra- 
ttoi  and  disposition  In  accordance  with  law, 
and  It  was  necessary  to  take  stqjis  to  vindi- 
cate tbe  jurisdiction  of  the  court  and  the 
rl^ts  of  the  parties  litigant  to  restwct  to 
sauKv  and  to  this  «Bd,  and  to  furthnance  of 
tiie  ends  oi  justice,  It  was  essential  that  a 
receiver  should  be  placed  la  duurge  of  the 
property,  credits,  rights  and  asseto  of  the  es- 
tate of  Dauphto  and  more  partleulaily  of  tile 
atocks,  bonds  and  other  securities  pertaining 
to  tbe  same-said  property  and  securities  to 
be  held  by  the  receiver  until  final  hearing  and 
determination  of  the  cause,  with  the  right  In 
the  receiver,  when  appointed  and  qualified,  to 
take  such  furtha  action  In  this  and  other 
Jurisdictions  as  may  be  necessary  and  proper 
In  conservation  of  the  rights  of  the  parties 
litigant  and  In  safegnardlng  the  jurisdiction  of 
the  court  against  evaslcai,  etc.  The  auc- 
tions of  tiUs  petition  were  swmeu  to  1^  tiiat 
one  of  the  plaintiffs  who  Is  within  the  Juris- 
diction of  the  court. 

The  prayer  of  the  petition  Is  for  the  ap- 
pointment of  a  receiver,  with  power  to  take 
possession  of  and  keep  to  fala  custody  all  the 
uioneys,  stocks,  bonds  and  ne^tiaUe  securi- 
ties abstracted  from  and  belonging  to  the  suc- 
cession of  Dauphin,  subject  to  tiie  further 
action  of  the  conrt,  with  power  to  take  such 
proceedings  to  other  jurlsdlctkms  as  may  be 
necessary  to  reduce  to  his  possession  the  mwp- 
erty  and  secnritles  which  had  been  removed 
out  of  the  jurisdiction  of  tbie  court.  Where- 
upon, the  respondent  Judge  made  this  (vder: 
— *X3onsidertog  the  averments  contatoed  in  the 
foregoing  petition  and  the  affidavit  supporting 
It  and  also  the  affidavits  of  Walter  J.  Gex 
and  8.  O.  Choppin.  and  considering  the  Ifr 
sues  formulated  and  the  evidence  adminis- 


tered in  this  csDse,  wlthoat  prajsdglns  tbe 
cause  at  this  time,  or  expressing  any  opinion 
with  reference  to  the  views  mtortataed  by 
me,  either  on  the  merita  of  the  controversy, 
or  the  legal  {vopoiitions  tovolved,  •  •  • 
but  with  tbe  view  to  conserve,  to  tbe  Interesti 
of  all  parties  to  this  controversy,  the  rights 
of  the  parties,  and  to  have  subjected  to  tiie 
court's  process,  whatever  may  be  Ito  future 
acti<Hi,  tbe  control  of  the  pnq»erty  the  sub- 
ject of  this  controversy.  It  Is  now  ordered  that 
Jno.  J.  Frawley  be  appointed  as  receiver  of 
all  the  property,  righto  and  credits,  of  what- 
ever nature  or  kind,  dalmed  as  bdonglng 
to  the  late  H.  A.  Dauphin,  which  vnxB  not 
toventorled  or  embraced  in  ttie  succession  of 
the  said  Dauphto,  the  said  receiver  betog 
directed  to  donand  of  Mrs.  Rosa  Labranche 
Danphto,  defendant,  possession  of  the  fol- 
lowing stocks  and  bonds  and  negotiable  seeO' 
ritiee,  to  wit:— [Then  follows  a  list  of  the  se- 
curities.] And  tbe  dlvldfflds  arising  fron 
laid  stocks,  bonds  and  securities  stoce  1801, 
as  well  as  interest  upon  ssld  currait  mt»^ 
charged  to  have  been  abstracted  from  and  not 
toventorled  to  the  sncoesdon  of  U.  A.  Dan- 
phis;  that  this  rigbt  to  demand  possesaton 
and  control  and  to  have  the  custody  and  keep- 
tog  ct  said  stocks,  bonds  snd  money,  as  well 
as  all  stocks,  bonds  and  money  now  tai  the 
hands  or  uader  tbe  control  ot  said  Rosa 
Dauphin,  being  the  finite  or  proceeds  tbe 
eonwaion  ot  the  bmds  as  specified,  shall  be 
upon  said  Mrs.  Dauphto  and  those  hcddli^  fin- 
her  and  under  her  dlrectkm,  with  the  right  to 
said  receiver.  If  be  to  so  advbed,  to  tovoke 
the  aid  of  other  Juiisdletlons  to  enable  this 
court,  primarily  charged  with  the  administra- 
tion of  the  sQccession  of  M.  A.  Dau^du.  to 
have  control  and  dtreetlon  of  tiie  property  ot 
said  Buccesdon;  that  tiie  said  receiver  shall 
take  the  oath  required  law,  and  shall  to- 
ventory  tiie  property  eranlng  Into  his  posses- 
sion, whether  it  be  spedfle  and  to  kind,  or 
whether  the  Items  ^aan  cnranerated  were 
sold  and  the  proceeds  retovested  to  other  se- 
curities; that  said  Rosa  Labranche  Daiqihto 
Is  hereby  commanded  to  surrender  the  same 
to  said  receiver  upon  his  Issntog  to  her  bis 
receipt  thwefor.  Said  receiver  to  give  a  bond 
of  one  hundred  thousand  dollars  for  the  cus- 
tody and  safe-keeptog  of  tiie  property  ccontog 
Into  his  possession  as  recdver  under  the  <x- 
ders  herein— the  purpose  of  this  order  betog 
to  preserve  said  pn^erty  pending  this  litiga- 
tion." When  this  wder  came  to  the  knowl- 
ei^  of  the  defendant;  Bfrs.  Dauphto,  she  ap- 
plied to  this  court  for  Ite  write  of  certiorari 
and  prohibition.  In  ber  petition,  after  giving 
tile  history  of  tbe  litigation  and  the  progres- 
sive steps  leadtog  up  to  the  order,  abe  chai^ces 
that  following  the  granting  of  the  ard«  tbe 
Judge  authorized  the  withholding  of  tiie  pa- 
pers from  the  files  of  the  court,  so  that  nei- 
ther relatrix  nor  hex  counsd  timely  knew  of 
the  filtog  of  the  same,  nor  of  tbe  order  made 
She  also  charges  that  cotUes  of  the  petition 
for  tbe  appototment  of  recover  and  the  to- 
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der  mktnK  appetotment  were  presented 
to  Via  chancery  court  In  MlBSlsaLppl,  and, 
thereupon,  that  court  appointed  a  similar  re- 
ceiver In  and  for  the  state  of  Mlssiaslppl,  In 
order  to  get  possession  of  ber  property  in 
Mississippi  at  Bay  St.  Louis,  where  she  is 
temporarUy  sojourning.  She  avers  that  she 
knew  nothing  of  the  proceedings  referred  to 
until  the  16tb  of  May;  that  the  ord«-  appoint- 
ing the  receiver  was  not  only  ex  parte,  but 
pains  were  taken  to  keep  from  her  knowledge 
of  the  same  for  more  than  a  week  after  the 
papers  were  filed.  She  charges  the  nullity 
of  tbe  appointment  of  the  receiver,  and  that 
t2ie  proceedings  taken  constitute  an  attempt 
to  deprive  her  of  her  prc^)erty  without  due 
process  of  law,  etc.  She  denies  that  any 
court  of  the  state  has  jurisdiction  to  appoint 
a  receiver  in  the  manner  and  for  tiie  purposes 
shown  In  the  proceedings  referred  to,  and 
avers  tliat  In  making  such  appointment  the 
trial  Judge  exceeded  his  Jurisdictional  pow- 
ers, and  that  he  should  be  prohibited  from 
taking  farther  action  In  the  matter  of  the  re- 
ceivership. She,  accordingly,  prayed  for  writs 
of  certiorari  and  prohibition. 

To  the  rule  nisi  which  issued,  the  respond- 
ent Judge  made  answer  as  follows:— "In  obe- 
dience to  the  orders  of  this  honorable  court, 
I  have  directed  tbat  the  record  in  the  matter 
of  the  succession  of  M.  A.  Dauphin  be  trans- 
mitted for  examlnatlou.  In  answer  otherwise 
I  submit  the  following  as  my  reasons  for  tak* 
ing  the  action  complained  of  by  relatrix:  The 
evidence  oral  and  documentary  produced  be- 
fore me,  during  the  trial  of  the  pending  case 
of  the  heirs  of  Choppln  t.  relatrix,  has  estab- 
lished that  the  stock,  bonds  and  ralues,  ap- 
pearhig  oa  what  Is  known  as  the  'Pochfi  List,' 
formed  part  of  the  estate  of  M.  A.  Dauphin, 
at  his  death;  that  they  were  never  Invento- 
ried nor  accounted  for  by  relatrix,  as  execu- 
trix, nor  by  Paul  Conrad,  deceased,  her  co- 
executor,  but  tbat  relatrix  has  personally  held 
the  same,  collecting  the  dividends,  and  deal- 
ing with  all  this  succession  property  for  her 
own  personal  account  Knowledge  of  Its  ex- 
istence was  withheld  from  the  court  and  from 
the  heirs  of  Cbopphi  and  the  heirs  of  Dau- 
phin. In  her  answer  to  Inferrogatortes,  rela- 
trix denied  all  knowledge  of  these  securities. 
During  all  the  time  of  the  trial,  relatrix  has, 
on  account  of  111  health  as  Is  alleged  and 
^owu,  been  away  from  her  domicile  here, 
and  beyond  the  process  of  the  court,  in  the 
state  of  Mississippi.  Paul  Conrad.  Jr.,  a  wit- 
ness, was  personally  summoned  here,  but  be- 
tore  an  attachment  could  reach  hfm,  went 
also  Into  the  state  of  MIs^slppL  For  some 
reason,  plaintiffs  have  failed  to  secure  the  at- 
tendance of  young  Mr.  Michel  and  Mira  Michel 
for  examination  In  regard  to  said  securltlee, 
and  their  removal,  after  suit  brought,  beyond 
the  state  Umits.  The  heU«  of  M.  A.  Dauphin 
interrmed  and  Joined  the  plaintiffs  in  claim- 
ing said  securities.  The  heirs  of  Choppln 
claim  them  as  acQulsItions  of  the  community 
between  U.  A.  Dai^hln  and  Cecilia  Choppln, 


his  first  wife;  Whether  they  are  l^ally  to 
go  to  the  Dauphins  or  the  Chopplns,  or  to  the 
relatrix,  as  widow,  I  do  not  know  and  ex- 
press no  opinion.  Tbat  they  do  belong  to  M. 
A.  Dauphin's  succession  and  that  they  hare 
been  withheld  from  the  Inventory  and  admin- 
istration thereof  by  relatrix,  personally,  clan- 
destinely, and  for  her  own  personal  use, 
there  Is  no  doubt  When  tbe  heirs  of  Chop- 
pln and  Dauphin  applied  for  a  receiver,  I  had 
no  doubt  of  my  duty  as  probate  Judge  to  have 
this  abstracted  property  returned  to  the  suc- 
cession. Judicial  sequestration  seemed  a  rem- 
edy, but  as  the  property  Is  concealed  and  In 
another  state,  and  has  to  be  sued  for  there  by 
ancillary  proceedings,  to  get  it  from  the  re- 
latrix, who  was  Dauphin's  executrix,  it  was 
suggested  that  a  receiver  with  letters  would 
be  recognized  by  any  court  of  another  state, 
while  a  Judicial  sequestrator  would  not. 
Names  are  nothing,  substance  is  everything. 
So  I  concluded  to  appoint  a  receiver,  finding, 
by  examination  of  the  authorities  produced, 
that  I  had  the  powo*  to  do  so.  I  appointed 
the  receiver  and  ordered  letters  upon  bis  ^v- 
Ing  bond.  I  ordered,  for  good  reasons,  sug- 
gested by  counsel,  that  the  clerk  keep  the  pa- 
pers rdatlng  to  this  matter  from  publicity. 
The  petitioners  feared  that,  if  notified,  the 
relatrtx  would  place  the  property  and  herself 
b^ond  pursuit  On  the  same  principle,  In- 
dictments are  kept  on  secret  files  until  tbe  ac- 
cused can  be  arrested.  When  search  war- 
rants Issue,  tbe  person  to  be  searched  Is  not 
notified  In  advance,  nor  Is  the  defendant 
whose  goods  are  to  be  attached.  Considering 
that  relatrix  had  placed  herself  beyond  the 
state  limits  and  bad  removed  the  succession 
property  there,  and  that  she  denied  Its  exist- 
ence and  conceals  It,  if  plaintiffs'  evidence, 
allegations  and  affidavits  be  true,  I  felt  It  to 
be  my  duty  to  take  all  necessary  measures  to 
vindicate  my  Jurisdiction,  as  probate  Judge, 
over  said  property,  and  to  cause  Its  return, 
for  administration  and  disposal,  for  whom  of 
right  To  this  end,  I  appointed  a  receiver 
whose  bond  and  letters  would  give  him  stand- 
ing in  the  tribunals  in  our  sister  state,  that 
by  ancillary  proceedings  he  might  recover  and 
bring  back  to  this  Jurisdiction  the  concealed 
and  abstracted  property,  and  I  dh*ected  that 
the  matter  should  be  kept  from  publicity  un- 
tfi  he  should  be  In  a  position  to  act  effective- 
ly, and  no  longer,  and  this  was  done  as  di- 
rected. I  accept  service  of  relatrlx's  petition 
and  waive  all  notice  and  delays  and  will  ren- 
der faithful  obedience  to  whatever  may  be 
the  further  orders  of  this  honorable  court 
whose  sole  desire  I  well  know,  as  Is  my  own. 
Is  to  see  Justice  done  end  that  the  law  shall 
not  prove  weak  and  shrinking,  where  Justice 
requires  that  it  should  be  strong  and  Qrm." 

The  history  and  facts  of  this  case  make  tt 
one  out  of  the  ordinary.  The  Inquiry,  on  this 
proceeding.  Is  limited  to  one  of  Jurisdiction. 
Code  Prac.  art  845.  If  the  respondent  Judge 
exceeded  his  powers  the  writ  of  prohibition 
should  reach  bim.   It  his  powers  have  not 
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bcen  exceeded,  but  enoneously  exercised,  the 
remedy  Is  by  appeal.  Much  dlscretlott  is 
wifldy  Tested  by  the  law  la  the  trial  judges. 
They  are  not  to  be  lnterf(3«d  with.  In  tbe  ad- 
ministration of  Justice,  except  for  weighty 
reasons  and  vptm  a  dear  showing  of  powen 
exceeded.  This  conrt,  In  Schwan  t.  Bchwan, 
52  La.  Ann.  1187,  27  South.  678,  tfarongh  Hr. 
Justice  Monroe,  saId>-"The  ju^re  a  quo  had 
the  right  to  hear  and  determine  the  case  as 
presented  to  him.  His  competencyt  as  to  the 
persons  who  were  before  him,  and  as  to  the 
subject  matto',  is  not  questioned.  Whether 
It  was  propw  for  him  to  m^e  the  particular 
Interlocutory  order  which  we  are  now  consid- 
o-lng,  was  a  question  which,  as  part  of  the 
whole  ease,  the  obligations  of  hla  position 
compelled  him  to  decide,  and  he  was,  of  ne- 
cessl^.  Tested  with  Jmisdlctlon  In  the  prem- 
ises, jurisdiction  means  the  powor  of  him 
who  has  the  right  of  Jud^g,  and  the  com- 
pet^cy  of  the  Judg^  quoad  the  subject-m&t- 
ta  and  the  parties  Utl^ut  being  conceded,  it 
includes  not  only  the  powa  expressly  con* 
ferred  by  law,  but  all  ancb  power  as  may  be 
necessaty  to  the  full  exercise  and  enjoyment 
of  that  expressly  conferred."  Oltlng  Oode 
Prac.  arts.  130,  877;  CIt.  Codei,  art.  21.  Tbe 
case  now  under  consideration  Is  one  wherein 
knowledge  Is  brought  to  the  Judge  that  the 
Tery  i»operty  fwmlng  the  subject-matter  of 
tbe  litigation  pending  before  him— securities 
of  Tery  large  Talue— had  been  withdrawn 
from  the  Immediate  reach  of  tbe  process  of 
Ms  court  and  conreyed  to  Bay  St  Louis,  a 
town  in  the  state  of  Mississippi,  a  few  hours' 
run  from  the  of  New  Orleans,  and  that 
the  defendant  In  the  litigation  had  herself 
withdrawn  there— thus  Tlrtually  placing  hec- 
self  and  the  property  In  contest  beyond  tbe 
territorial  reach  of  the  court  The  issue  in 
the  suit  pending  In  his  court  is  whether  the 
securities  thvs  deported  out  of  the  state  be- 
long to  the  succession  of  M.  A.  Dauphin. 
That  Is  the  question  InrolTed.  If  they  do, 
then  are  they  to  be  admlnlBtwed  by  the  re- 
opening of  that  succession,  and  distributed  to 
those  who,  as  heirs,  are  entitled  to  same, 
^e  case  la  not  as  we  hare  seen,  yet  sub- 
mitted to  the  Judge,  but  tbe  erldence  Is  In 
and  It  only  awaits  the  argument  to  make  the 
submission.  But  through  the  evidence  ad- 
duced the  Judge  Is  In  possession  of  all  the 
facts.  If  the  securities  inTolved  are  spirited 
away  th«i  Is  all  the  labor  of  tbe  long  trial 
to  arall  nothing.  In  order  that  the  property 
may  be  kept  and  retained  hi  reach  of  the 
court  to  respond  to  whatever  Judgment  may 
be  rendered.  It  was  necessary  for  the  Judge 
to  act  and  set  promptly  on  the  showing  of 
deportation  of  the  securities  made  to  him. 
It  was  a  case  which  seemed  to  Justify  resort 
to  Judicial  sequestration,  which,  at  the  dis- 
cretion of  the  Judge,  may  issue  without  affl- 
dsTlt  and  without  bond.  Ck>de  Prac  arts. 
^73, 274,  But  a  writ  of  Judicial  sequestration 
placed  In  the  hands  of  tbe  sheriff  would  have 
been  Idle.   He  had  no  authority  to  go  into 


Mississippi,  when  tbe  Kcoritiei  had  1>een 
conreyed.  ai^  take  possession  of  them.  As 
an  office  of  a  Loutelana  court  he  would  be 
without  authority  to  act  In  the  nelghboriug- 
Jurlsdlctlon.  Was  nothing  to  be  done?  Was 
the  court  powerless  nndor  the  clrcumstaaces? 
I  thhik  not  Ancillary  agmdes  could  be  in- 
voked. True  GIt.  Code  art  K81,  says:— "Xlic 
Judicial  sequestration  is  confined  to  the  public 
officer  whom  the  law  iffovldes  to  execute  tbe 
ordo-B  of  the  Judge,"  But  suppose  the  pub- 
lic officer,  as  In  this  case,  could  not  "execnte 
the  orders  of  the  court"— ffid  that  fact  par- 
alyze the  arm  of  the  court  and  render  Ita 
powers  in  matters  of  ordolng  Judicial  seques- 
tratlon  nugatory?  I  hold  not  In  the  Juris- 
diction of  the  neighboring  states  whither  tbe 
securlUes  had  been  taken,  the  chancory  conrt 
will  recognize  the  appointment  of  a  receive 
made  by  the  courts  of  other  states,  and  on 
producdon  of  such  an  ord«  from  a  court  of 
another  state  will,  on  proper  proceedfnss 
taken.  Invest  sudi  recdver  with  the  powers 
of  a  recdver  nnda  the  laws  <tf  Mississippi. 
In  this  way  and  this  iray  only  could  the  se- 
curities be  apprdiended  and  placed  In  cus- 
todla  l^ls  to  await  the  determination  of  tbe 
rights  of  parties  litigant  to  them.   Had  th^ 
been  here,  the  sheriff,  armed  with  tbe  writ 
of  Judicial  sequestration,  would  take  posses- 
sion of  than.  In  Mississippi  that  other  offi- 
cer who  Is  called  a  recelTer,  armed  with  ap- 
'  polntment  by  the  conrt  here  and  the  Mississ- 
ippi court  win  take  possession  of  them, 
eventually  to  be  returned  to  this  Jurisdiction 
and  "confided  to  the  public  officer,"  In  tbe 
language  of  the  Civil  Oode,  "whom  the  law 
provides  to  execute  the  orders  of  the  Judge." 
The  respradent  Judge,  acting  under  his  pow- 
ers rdating  to  Jndldal  sequestration,  Issued 
the  only  ordw  ^at  was  eflectlTe  to  the  con- 
summation of  the  end  In  Tlew— the  apprehen- 
sion and  l^al  custodianship  of  the  securities. 
He  appointed  what  Is  called  a  "recdTer." 
Gall  him  what  you  may,  he  was  at  last  an 
officer  appointed  to  effect  the  Judicial  se- 
questration. In  MIsslRsippl  Qiey  would  not 
bSTe  known  him  by  the  name  of  Judicial  sp- 
questrator;  th^  do  know  him  when  he  ts 
called  a  receiver.   There  Is  nothing  m  nam^s. 
The  purpose  and  effect  is  what  the  law  con- 
cerns itself  with.   The  Judicial  sequestrator, 
^\-hnm,  under  the  name  of  receiver,  the  re- 
spondent Judge  appdnted,  conld  invoke,  or 
parties  In  tntereet  could  invoke,  ancillary  pro- 
ceedings in  the  diancery  court  of  Miaaisslppl. 
and  thus  the  purpose  and  Intent  of  the  Louis- 
iana law  would  be  effectuated  through  the  aid 
of  the  Judicial  power  of  a  sister  state.  Tbete  is 
nothing  in  the  Louisiana  law  which  prohibits 
this;  nor  Is  there  anything  In  sound  public 
pdlcy  militating  against  it    That  waa  the 
course  pursued  and  the  chancery  court  of 
MISBlBslppl  had  granted  tbe  order  and  it  was 
hi  process  of  execution  whoi  the  rdatrlx  ap- 
plied for  the  relief  herein  sought 

It  Is  objected  that  the  order  of  respond 
ent  Judge  appointing  this  Judldal  sequcs- 
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trator,  caDed  a  recelvor,  wu  ex  parte.  If 
it  be  a  Judicial  Mqueatiatlon  that  la  aongbt, 
and  I  halA  it  la— that  and  nothing  more— 
snch  orders  may  be  ex  parte.  While  an  or- 
der of  Jadldal  sequestratloD  la  nanally  1b- 
saed  at  the  request  of  one  of  the  parties 
to  the  suit.  It  may  be  Issued  by  the  court 
ez  officio  (Oode  Prac.  arts.  273,  274),  and  It 
is  nowhere  provided  that  notice  Is  first  to 
l>e  given.  A  so  and  discretion  Id  such  mat- 
ing is  vested  In  the  trial  courts. 

It  is  objected  that  the  Code  of  Practice 
says  nothing  In  regard  to  the  appointment 
of  a  receiver  as  ancillary  to  a  Judicial  se- 
questration, or  to  aid  in  11b  accomplishment 
The  answer  to  this  Is  it  Is  wdl  settled  that 
the  Code  of  Practice  does  not.  exclude  all 
other  remedies.  Morris  v.  C&tix,  35  La.  Ann. 
763;  Clarke  v.  Saloy,  2  La.  Ann.  888;  De 
Uzardi  V.  Gossett,  1  La.  Ann.  138;  Fortier  v. 
SlldeU,  7  Rob.  898.  In  De  Uzardl  v.  Qoa- 
sett,  supra,  the  court,  commenting  on  the 
absence  of  express  law  for  wbat  was  sought 
there,  said:— **Oommaiided  to  proceed  in  this 
cause  and  to  decide  it  Justly,  notwlUistand- 
Ing  the  sUence  of  tbe  law,  we  eoulder  It 
safe  to  resort  to  proceedings  analogous  to 
those  by  wbldi  tiie  oonrts  of  tlie  other  states 
have  reached  tbe  eqnitr  of  cases  of  tbls  de- 
scription." In  Clarke  t.  Sak^,  supra,  com- 
menting on  tbe  charactor  of  proceeding  there 
taken,  the  comt  said: — "If  any  provision  of 
law  conld  be  cited  forbidding  sncb  an  Ac- 
tion, we  should  be  bound  to  ob^  It,  how- 
ever questionable  Its  polU?;  hut,  In  the  ab- 
sence of  such  a  prohibition,  the  true  test  is, 
whether  tbe  ends  of  Justice,  for  the  deter* 
mlnatlon  of  which  courts  were  established, 
wlU  be  promoted  and  accfflupllshed  by  the 
mamtenanee  of  this  action."  The  opinion 
then  goes  on  to  my  that  the  situation  of 
the  parties  was  to  be  considered,  and.  where 
the  legislator,  on  the  particular  subject,  Is 
sUent,  analogies  arising  from  existing  leg- 
islation could  be  taken  into  view,  and  as- 
slstence  m^ht  be  gathered  from  tbe  practice 
of  courts  of  Justice  in  other  civilised  conn- 
tries.  2  La.  Ann.  S88.  In  Moctta  r.  Cain, 
supra,  the  court  said.  In  reference  to  a  pro- 
ceeding in  tbe  nature  of  a  bill  of  Inter- 
pleader in  chancery^"It  may  be  admitted 
that  tbe  textual  provisions  of  our  Oode  of 
Practice  do  not  provide  for  such  a  remedy, 
but  under  article  21,  CHr.  Code,  and  on  gen- 
eral prlndples,  this  court  has  often  held  that 
the  Code  of  Practice  does  not  «EcInde  all 
otiier  remedies  than  those  therdn  provided 
for,  and  that  the  courto  win  afford  other 
appn^nlate  remedies  where  not  prohibited.** 

The  order  issued  by  respondent  Judge  and 
which  is  the  subject  ot  tbls  attack,  as  we 
eooBtme  It,  relates  only  to  property  and 
ftmds  not  inventoried  nor  accounted  for  In 
the  succession  of  M.  A.  Dauphin  when  the 
same  was  formerly  under  administration  by 
the  r^trlx.  It  is  objected  that  the  order 
is  broad,  cunprehepslve  and  drastic.  Un- 
less It  is  so  moeb  so  that  it  elraiiy  exceeds 


the  lawful  powers  of  the  Judge  (and  T  do 
think  this)  It  is  not  subject  to  review  In  a 
proceeding  for  the  writ  of  prohibition.  It 
is  rather  matter  for  appeal. 

The  affidavits  hereinbefore  referred  to  as 
having  been  presented  to  the  Judge  about 
the  time  he  issued  the  order  complained  of. 
were  not  intended  or  acted  on  as  affldavlto 
upon  which  to  base  an  order  of  sequestra- 
tion.  They  were  part,  merely,  of  the  case 
presented  to  the  Judge  as  showing  the  neces- 
sity for,  and  advisability  of  the  exercise 
by  the  court  of  Its  powers  In  respect  to 
ordering  the  Judicial  sequestration  of  the 
I  property  In  dispute,  pending  the  suit,  for 
I  Its  protection  and  conservation.  Affidavits 
;  are  not  necessary  when  the  court  orders  Ju- 
i  dlclal  sequestration    But  they  serve  tbe 

■  purpose  of  assisting  In  making  the  showing 
;  before  the  Judge  which  he  would,  ordinarily, 
;  require  to  be  made  ere  he  would  order  the 
<  Judicial  sequestration. 

'  Recurring  again  to  the  question  of  the 
.  power  of  tbe  Judge  to  teke  the  action  com- 
-  plained  of,  this  court  said  in  Schwan  v. 
;  Schwan.  B2  La.  Ann.  1188,  27  South.  678>- 
'  "There  are  many  instances  in  our  Jnrls- 

■  prudence  ta  which  Jurisdiction,  or  power, 
i  predicated  'on  the  right  of  Judging*  has 
;  been  exercised  by  the  courts,  though  not  ex- 
t  presBly  given       law."  Tbe  opinion  then 

quotes  from  the  opinion  of  Chief  Justice 
Bustls  in  Oridley  v.  Gonna-,  2  La.  Ann.  87, 
as  fidlows:— "We  consldw  the  poww  of  the 
court  to  appoint  a  recover  in  a  case  of  this 
I  kind  to  be  necessary  for  the  purpose  of  ef- 
fecting the  object  of  this  suit,  which  Is  tbe 
liquidation  and  settiement  of  a  partnership, 
and  it  fans  within  that  Incldentel  dass  of 
powers  which  courts  have  full  power  to  ex- 
ercise." And  then,  referring  to  the  obliga- 
tion of  courts  to  determine  and  conclude,  In 
the  interest  of  Justice  and  equity,  matters  of 
litigation  coming  before  them,  tiie  opinl(m 
of  the  learned  chief  Justice  contlnues>- 
"They  have  the  powers  necessary  for  the 
exercise  of  their  Jurisdiction,  although  such 
powtts  may  not  be  expressly  given  them 
by  law."  Mr.  Justice  Monroe,  in  the 
Schwan  Case,  further  quoted  approvingly 
the  mllng  of  Mr.  Justice  Rost  tai  Brown  v. 
Insurance  Co.,  8  La.  Ann.  177.  There  Jus- 
tice Rost,  after  quoting  from  an  opinion  of 
the  lord  chancellw  of  England,  to  the  ef- 
fect that  the  courts  of  chancery  might  ap- 
point receivers  to  corporations,  said: — "Un- 
der the  equity  powers  vested  In  onr  courte 
and  the  Imperative  command  of  our  law, 
that,  In  cases  not  provided  for,  the  Judge 
shall  proceed  and  decide  according  to  equity, 
Gitty  might  adopt  a  similar  course  ^  it  be- 
eomet  neeea$ary  to  prevent  a  failure  of  Jus- 
Hoe,"  (Italics  mine.)  In  tiie  S^diwan  Case 
the  foUowliv  was  also  quoted  from  Eltrlng- 
ham  V.  Clarke,  49  La.  Ann.  848,  21  South. 
B47:— "niere  Is  a  power  In  tiie  courte,  ex 
officio,  to  dU^ect  the  sequestration  of  prop- 
erty to  iwotect  the  righte  of  lltlmqts.**  CU- 
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iBff  In  re  Grant  &  Jung  Furniture  Co.,  61 
lA.  Ann.  1264,  26  Sonth.  97,  and  State  v. 
Judge  of  Eighth  DlBt  Ct,  22  La.  Ann. 
5S1.  And  then  the  organ  of  the  court  In 
the  Schwan  Oase  said:— "It  1b  undeniable 
that  the  appointment  of  a  receiver  Ib  prac- 
tically a  sequestration  of  the  property  of 
the  partnerfihip  or  corporation  for  the  liq- 
uidation of  which  the  receiver  Ib  appointed." 
The  same  principle  Is  sorely  applicable  to 
a  case  like  the  succession  of  Dauphin  as 
presented  in  the  litigation  now  pending  be- 
fore the  respondent  Judge.  Vvhat  the  Judge 
did  In  that  case,  and  which  Is  challenged 
In  this  proceeding,  finds  abundant  support 
In  the  Schwan  Case,  where  a  Judicial  se- 
questration pendente  Ute  was  sustained. 
There  was  there  enunciated  with  emphasis 
the  doctrine  that  "the  right  to  'Judge,'  In  a 
particular  case,  carries  with  It  the  power, 
or  Jurisdiction  necessary  to  the  full  and 
effective  exercise  of  such  right'*  In  State 
V.  Judge  of  Civ.  Diet  Ct.,  86  La.  Ann.  768, 
It  appeared  that  the  Judge  a  quo,  upon  Its 
being  shown  that  a  natural  tutor  was  neg- 
lecting his  wards  and  squanderiog  their  es- 
tate, ordered  that  he  be^  suspended,  that  an 
acttoD  be  brought  for  his  removal,  and  that 
certain  securities  belonging  to  the  minors 
be  deposited,  meanwhile,  in  the  Judicial  de- 
pository. This  court  said,  on  application 
f«  prohibition:— "The  course  pursued  by 
the  district  Judge  was  directed  by  a  proper 
sense  and  apprecIfitioD  of  bis  sworn  duties. 
This  Is  not  the  first  Instance  In  which  the 
exercise  of  extraordinary  powers  was  sanc- 
tioned by  this  court,  on  the  part  of  a  Judge 
similarly  situated."  Citing  Succession  of 
Walker.  82  La.  Ann.  324.  In  Succession  of 
Carcagno.  43  La.  Ann.  1151,  10  South.  251, 
the  Judge  a  quo  had  ordered  a  bank.  In 
which  a  tin  box  was  deposited,  to  hold  the 
same,  upon  the  re[ffesentatlon  that  It  con- 
tained [H'operty  b^onglng  to  the  succession, 
although  the  box  was  deposited  in  the  name 
of  a  third  person,  who  claimed  to  be  the 
owno:.  Upon  an  appeal  from  an  order  for 
the  taking  of  an  inventory  of  the  contents 
of  the  box,  and  for  the  delivery  of  the  key, 
this  court  said: — "Under  the  terms  of  the 
order,  Its  only  effect  was  to  hold  the  box 
where  it  was  until  itb  contents  were  ascer- 
taiued;  and  when  the  possessor  prevented  its 
opening,  the  box  simply  remained  In  the  ens- 
tody  of  the  bank  until  the  further  order  of 
the  court.  The  effect  In  that  case  would 
have  simply  been  that  of  a  Judicial  seques- 
tration, which  we  think,  in  such  case,  would 
have  been  authorized  under  Oode  Frac.  art. 
278 — at  least  until  the  succession  could  be 
represented  by  the  appointment  of  an  ad- 
ministrator, who  could  provoke  the  proper 
conservatory  process  to  protect  the  Inter- 
est of  the  snccesslon."  The  court  in  the 
Schwan  Case  also  r^erred  to  the  cases  last 
quoted  from,  saying  In  reference  to  them 
that: — "These  cases  can  be  regarded  in  no 
other  llxbt  than  as  Eecognitlona  of  the  pow^ 


er  existing  Id  trial  conrti  to  order  tbe  Jadl- 
clal  sequestration  of  movaUe,  aa  wtH  as  Im- 
movable properly,  when  the  exigencies  of  a 
particular  case  requUe  It,  and  whore  such 
a  course  is  necessary  to  the  exercise  of  the 
Jurisdiction  conferred  on  them."  In  this 
connection  tbe  court  referred  to  article  1961 
of  the  Code  Napoleon,  and  declared  that  the 
federal  authorities  sanctioned  the  Idea  that. 
In  controversies  over  suocesslons,  the  seq- 
uestration of  tbe  proi>erty,  movable  and  Im- 
movable, may  be  ordered— citing  Fozier- 
Herman.  voL  4,  p.  92,  and  Paul  Poret,  rcL 
8,  p.  277.  "We,  therefwe,  conclude,"  said 
the  court  in  the  Schwan  Gase,  "that  whether 
we  Invoke  the  genial  provisions  of  the  law, 
as  contained  in  articles  130  and  877  of  tbe 
Code  of  Practice  and  article  21  of  the  CItH 
Code,  or  the  more  particular  provisions  of 
article  273  of  tbe  Code  of  Practice,  or  of 
articles  1085,  1000  and  2079  et  seq.  of  the 
Civil  Code,  there  was  no  lack  of  Jurisdlctlw 
In  the  Judge  a  quo  to  order,  ex  officio,  tbe 
sequestration  of  the  succession  ^perty, 
movable  and  Immovable,  and  that  the  only 
question  to  be  determined  Is  whether,  "hav- 
ing the  right  to  Judge,*  be  Judged  correctly 
quoad  the  case  in  which  he  exerclaed  that 
right.*'  The  Schwan  Case  was  on  appeal 
and.  therefore,  it  was  the  province  of  the 
appellate  court  to  determine  whether  the 
trial  court  "Judged  correctly.'*  Here,  there 
is  no  appeal— ooly  an  application  for  pro- 
hibition—and whether  the  Judge  "Judged 
correctly"  cannot  arise.  The  court  la  con- 
fined to  determining,  did  he  have  the  pow- 
er to  Judge?  I  anBwer  the  question  In  the 
affirmative. 

As  to  the  withholdlog  of  the  papers  from 
the  regular  files  of  tbe  court  we  have  l>een 
referred  to  no  law  and  to  no  rule  of  court 
authorizing  the  same.  When  papers  In  clvit 
causes  are  presented  in  court  received  and 
filed,  they  partake  of  the  nature  of  puUtc 
documents  and  should  go  on  the  regular  files 
and  be  ordinarily  accessible  to  the  pubUe, 
and  by  all  means  to  litigants.  But  because 
they  were  withheld,  In  this  Instance,  from 
publicity  or  accessibility  for  a  few  dayiL 
cannot  have  the  effect  of  raidering  void  the 
Judge's  action  in  granting  the  order  com- 
plained  ot,  if  otherwise  he  had  the  authortty 
to  grant  it  If  relatrix  were  1^  law  entitled 
to  a  suspensive  appeal  from  the  order,  tbe 
time  of  taking  the  same  would  not  commence 
to  run  against  her  until  she  was  notified  oi 
the  order,  or  ontll,  at  least  the  aame  had 
been  entered  upon  the  regular,  public  files 
of  the  court  I  am  unable  to  apia«ciate  tbe 
great  injury  to  relfttrlx  by  the  proceeding 
complained  of,  so  strenuoosly  insisted  on. 
If  she  were  to  d^sit  In  court  the  securities 
in  question,  or,  by  arrangement  with  the 
trial  judge  and  tbe  plaintiffs  and  Inter- 
veners, enough  of  them  to  cover  the  In^^ 
ests  of  the  latter  In  the  event  of  th*  coorf  • 
deciding  they  had  such  Interest  and  the  ex- 
teat  of  the  aame^  then  would,  dovbileii^ 
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be  no  farther  molestation  of  on  that 
score,  and  she  would  go  free  with  the  re< 
malnder — which  1b  the  greater  part  accord- 
Ins  to  her  Interests  In  the  succession.  The 
securities  so  deposited  would  be  as  safe  In 
the  judicial  depository  of  tbe  court  as  In 
her  bands,  and  should  It  be  finally  decreed 
that  the  claims  of  plalntlffa  and  Interveners 
are  unfounded,  they  would  be  returned  to 
her  Intact  But  whatever  of  injury  there 
may  be  to  her,  If  any,  by  the  court's  ac- 
tion complained  of,  there  may  be  far  greater 
Injury  to  the  other  parties  litigant — ^her  «d- 
Tersarles — if  the  court's  action  be  set  aside 
and  prohibited,  as  Is  sought  herein.  For,  if, 
ereutually,  they  succeed  ia  their  demands, 
or  part  of  them,  and  then  there  be  nothing 
tangible  for  the  court's  judgment  to  oper- 
ate on,  th^  will  hare  lost  their  all  Involved 
In  this  controversy. 
For  these  reasons  t  respectfully  dissent. 


a07  La.) 

STATE  T.  OOLOMB.    (No.  14.508.) 

(Si^eme  Conrt  of  Louiiiaiia.    JniM  X% 

1002.) 

BBOOTINO  WITH  INTENT  TO  KILL-APPBAl^ 
MOTION  IN  ARREST— POLUNO  JURY. 

1.  The  charge.  In  au  indictment,  of  shootiBg 
with  a  dangerous  weapou,  lucludes  the  subor- 
dinate  act  of  BBsault  with  a  dangerous  weajion. 

2.  This  court  has  no  jurisdittiou  to  review 
questions  of  fact  in  criminal  cases. 

3.  EbTor,  to  form  the  baiiB  of  a  motion  In 
arrest,  must  be  patent  on  the  face  of  the  rec- 
ord. 

4.  The  court  la  not  compelled  to  poll  the 

jary  unless  requested. 
(Syllabus  by  tbe  Conrt.) 

Appeal  from  judicial  district  court,  parish 
of  St.  Martin;  T.  Don  Foster,  Judge. 

Colomb,  alias  Yaiery  Bot>CTt.  was  convict- 
ed of  shooting  with  Intent  to  murder,  and 
appeals.  Affirmed. 

Edward  Simon,  for  appellant  Walter  Oul- 
on,  Atts.  Oen.,  and  Anthony  N.  Muller,  Diet 
Atty.  (Lewis  Galon,  of  counsel)  for  the  State. 

BBKAUX,  J.  The  defendant  was  charged 
with  shooting  one  Ltzsle  Lewis  with  a  dan- 
gerooB  weapon,  with  Intent  to  murder.  He 
was  tried,  found  gallty,  and  sentenced  to 
10  years'  hard  labor.  The  defendant  in  due 
time,  moved  to  qua^  on  the  ground  that 
the  indictment  did  not  set  forth  that  the  de- 
fendant had  committed  an  assault  with  a 
dangerous  weapon.  Au  easy  answer  to  de- 
f«idanV8  contention  suggests  Itself  by  ref- 
erence to  the  fact  that  the  defendant  was 
charged  as  fcdiows,  "With  and  by  means  of 
a  dangerous  weapon,  to  wit,  a  pistol,  did 
•hoot  one  Lizzie  Lewis."  as  shown  by  this 
excerpt  from  the  indictment  This  was  sub- 
stantiaUy  In  accordance  with  the  require- 
ments of  the  statute.  The  charge  that  the 
defendant  bad  committed  the  act  of  shoot- 
mg  with  a  dangerous  weapon  includes  the 

f  &  See  Crlmlsal  Law.  rai.  13,  Cent.  Dts.  |  SOL 


•Gbordlnate  act  of  assault  with  a  dangerous 

weapon.  It  has  been  repeatedly  held,  wltb 
reference  to  this  crime,  that  tbe  greater  in- 
dodes  tbe  less.  It  Is  not  esaenUal  to  charge 
minor  olten&ea  when  titey  are  unavoidably 
Included  In  the  charge.  State  r.  WUl,  4» 
La.  Ann.  1337.  22  South.  87& 

The  defendant  filed  a  motion  for  a  new 
trial,  which  was  overruled,  and  a  bill  was 
reserved.  This  motion  presents  exclusively 
matters  of  fact  which  went  before  the  jury 
and  were  passed  upon  by  Oiat  body.  The 
dtfendant  through  counsel,  as  relates  to  tiils 
bin,  says  tbat  tbe  Jury  returned  a  vwdict  of 
guilty  wltb  Intent  to  murder;  tbat  tbe  evi- 
dence refutes  the  ehaiise.  We  will  not  dis- 
turb the  verdict  of  a  jury  on  a  Question  of 
fact  On  wpeal  from  the  verdict  of  a  Jury 
and  tiM  sentence  of  tbe  diatrtct  court  the 
supreme  court  ia  not  veated  with  autborlty 
to  review  tbe  facts.  State  t.  Bcanlan,  S2  Uu 
Ann.  20G8.  38  South.  211.  Tbe  question  of 
"intent"  tbat  is,  whether  tbe  defendant  com- 
mitted tbe  act  wlt^  or  without  "Intent"  to 
morder^waa  one  u  ^eeenteA  ezcluaively  of 
Cact  and,  when  decided,  as  in  this  case,  there 
is  aottaing  left  Cor  the  determination  of  thi» 
ooort 

In  his  UMtlon  in  arrest  of  Judgment  the 
defendant  CMoplalned  on  a  number  of 
grounds,  not  csie  of  whlteta  affocda  good  rea- 
son to  arrest  the  Judgment  It  ia  settled  by 
repeated  decisions  tbat  error,  upon  which  a 
motion  In  arrest  ctf  judgment  Is  grounded, 
must  appear  on  tbe  face  of  the  record.  Tbe 
tbce  of  tbe  record  does  not  discloae  that  any 
reversible  error  was  committed.  We  none 
the  leas  will  sty  regardliw  tbe  compUdnt 
made  In  this  motion  In  arrest  that,  in  our 
view,  it,  as  defendant  urgea,  the  Jury  was 
not  polled.  It  aafflces  that  It  does  not  appear 
that  the  defendant  requested  tbe  court  to  or- 
der the  Jury  polled.  We  are  Informed  by 
the  per  curiam  in  the  bill  (tf  ezc^lons  that 
nine  of  the  junm  answered  tbat  fiie  finding 
Indorsed  on  the  indictment  was  their  verdict, 
and  that  three  had  not  agreed  to  tbe  verdict 
The  objection  tbat  the  names  of  those  who 
bad  agreed  to  the  verdict  and  those  who  dis- 
agreed does  not  appear  In  tbe  minutes,  is 
not  supported  by  any  requirement  of  practice 
or  law. 

As  relates  to  the  law,  the  defendant  in  our 
view,  has  no  cause  to  eunplaln,  and  it  thore- 
fore  only  remains  for  us  to  aSlrm  tbe  verdict 
and  sentence.  For  reasons  assigned,  tbe 
Judgment  appealed  from  Is  afflrmed. 


(107  Ui.) 

STATE  V.  CAYMO.    (No.  14,428.) 

(Supreme  Court  of  Ijouiriana.    June  Ifl^ 
19(»2.) 

GRIHXNilt  lAW— INSTRDGTIONS-^DBNTITT  OF 

JUROR. 

1.  A  spedal  charge  attracting  tbe  attt?ntion 
of  the  jury  to  the  nocessity  of  the  identity  of 
the  prisoner  being  proved  boyond  a  rcisonable 
donbt  may  be  refnsed  when  the  substance  of 
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aucb  charge  Is  contained  In  the  general  charge. 

2.  Because  the  uame  of  one  of  the  jurors 
was  b;  birth  difFerent  from  that  by  which  he 
was  selected  as  a  juror  is  not  ground  for  set- 
tiug  aside  the  verdict,  where  the  community 
in  which  the  jaror  has  lired  all  hU  life,  and 
the  juror  himself,  hare  not  known  of  this 
parental  name. 

(SyUabos  by  the  Court) 

Appeal  from  crimlDal  district  court,  parish 
of  Orleans;  Frank  D.  Gtaretlen,  Judge. 

Anthony  Caymo  was  convicted  of  shooting 
with  intent  to  kill,  and  appeals.  Affirmed. 

Henrlques  &  Dunn  (Lionel  Adams,  of  coun- 
sel), for  appellant  Walter  Oulon,  Atty.  Gen., 
and  J.  Ward  Gurley,  Diet  Atty.  (Lewis 
Gnlon,  of  eoiinsel),  for  the  8tat& 

PKOVOSTY,  J.  The  defendant  was  con- 
Tlcted  of  shooting  with  Intent  to  murder.  He 
complains  of  the  refusal  of  the  Judge  to  give 
to  the  Jury  the  two  following  special  charges: 
"Special  charge  No.  1:  The  court  further 
Instructs  the  Jury  that,  to  Justify  a  convic- 
tion of  the  defendant,  I  the  Identity  of  the 
guilty  person  must  be  proved  beyond  a  rea- 
sonable doubt,  and  the  Jury  are  not  bound 
to  believe  that  the  witnesses  were  able  to 
identify  the  prisoner  with  certainty  because 
they  might  have  sworn  positively  to  his  Iden- 
tity; and  the  Jury  should  not  believe  so  if 
they  themselves  are  satisfied  from  the  cir- 
cumstances proved  that  there  Is  a  reasonable 
doubt  as  to  whether  or  not  the  witnesses 
were  able  to  Identify  the  defendant  as  the 
guilty  person.  And  special  charge  No.  2:  So 
far  as  regards  the  question  of  Identity,  the 
court  Instructs  the  Jury  that  If  they  believe 
from  the  evidence  and  the  circumstances 
proved  that  there  Is  a  reasonable  doubt 
whether  the  witnesses  are  not  mlstal^en  as 
to  the  Identity  of  the  defendant,  then,  before 
the  Jury  wonld  be  authorized  to  convict  the 
defendant,  the  corroborating  clreumatanees 
tending  to  establish  his  Identity  must  be  such 
as  that  all  the  other  evidence  In  the  case 
produces  a  degree  of  certainty  In  the  mind 
of  the  Jury  so  great  that  they  cannot  feel 
that  they  have  a  reasonable  doubt  as  to  the 
identity  of  the  defendant."  The  judge  gives 
the  following  as  his  reasons  for  refusing  the 
charges:  "I  refused  to  grant  sp:?cfal  charge 
No.  1  because  It  had  been  subsiantially  and 
fully  covered  by  my  general  charge.  It  was, 
for  Instance,  requested  that  I  should  charge 
that  the  defendant  could  not  be  convicted  un- 
less his  identity  was  proved  beyond  reason- 
able doubt.  I  charged:  Fii-dt  'To  prove  the 
crime  charged.  It  must  be  shown  beyond  rea- 
sonable doubt  that  the  accused  shot  the 
prosecuting  witness.'  Second.  'The  onus  is 
therefore  upon  the  state  to  establish  to  your 
satisfaction,  beyond  any  reasonable  doubt, 
the  guilt  of  the  prisoner  as  to  the  crime 
charged  in  this  indictment,  or  any  lesser  one 
included  In  it.  If  you  entei'taln  any  reason- 
able doubt  as  to  any  fact  or  element  neces- 
sary to  constitute  the  prisoner*^  guilt.  It  Is 
your  sworn  duty  to  give  him  the  benefit  of 


that  doubt  and  return  s  verdict  of  acquittal.' 
The  presence  of  the  prisoner,  and  his  identity 
as  the  person  who  did  the  shooting,  were 
certainly  facts  necessary  to  be  proved  In  o^ 
der  to  convict;  and  without  the  proof  of 
identity  or  of  the  fact  tiiat  he  did  the  shoot- 
ing, and  was  therefore  present  being  estab- 
lished beyond  reasonable  doubt  waAer  my 
charge  he  would  have  received  an  acquittal. 
Third.  My  charge  on  the  alibi,  made  as  a 
defense,  by  itself,  covered  the  charge  request- 
ed. An  alibi,  if  proved,  negatives  the  pres- 
ence of  the  accused.  I  charged  the  Jury  as 
follows:  'An  alibi  is  evidence  of  the  feet 
that  the  defendant  at  the  time  the  crime  Is 
charged  to  have  been  committed  was  at  an- 
other place,  and  therefore  could  not  bare 
committed  the  crime;  hence  It  Invt^ves  the 
Impossibility  of  the  prisoner's  presence  at  the 
scene  of  the  offense  at  the  time  of  Its  com- 
mission. -  All  the  evidence  bearing  upon  that 
point  should  be  carefully  considered  by  tlie 
Jury,  and  If,  In  view  of  all  the  evidence,  the 
Jury  should  have  any  reasonable  doubt  as  to 
whether  the  defendant  was  In  some  oiber 
place  when  the  crime  was  conmiltted,  they 
should  give  the  defendant  the  benefit  of  the 
doubt  and  find  him  not  guilty.*  The  word 
'Identification'  Is  not  sacramental.  The  charge 
given,  I  believe,  covers,  In  substance  and 
fully,  the  charge  requested,  and  for  that  rea- 
son I  refused  to  grant  It  As  to  the  balance 
of  the  request  made  In  special  charge  No.  1, 
It  has  refei-ence  as  to  what  the  Jurors  should 
or  should  not  believe.  This  is  covered  by 
my  general  chaise  as  fully  as  It  could  be 
done.  I  stated  In  my  general  charge:  'First 
You  are  the  exclusive  Judges  of  the  facts. 
Yoii  find  from  the  evidence  what  facts  have 
been  proven,  and  what  facts  have  not  For 
this  puii^ose  you  determine  the  credibility  of 
the  witnesses,  and  the  weight  to  be  given 
to  their  testimony.  You  have  the  right  to 
accept  as  true,  or  reject  as  folse,  the  testi- 
mony of  any  witness,  accordingly  as  you  are 
Impressed  with  his  veracity,'  etc.  (See 
charge.)  These  remarks  apply  to  special 
charges  Nos.  1  and  2,  and  having  considered 
these  special  charges,  as  requested  to  be  giv- 
en, fully  covered  by  my  general  charge,  I 
refused  to  grant  them,  as  it  would  be  re- 
peating that  which  had  already  been  said  in 
ditTerent  words,  and.  Instead  of  throwing 
more  light  upon  the  subject-matter,  these 
charges  would  have  proved  more  confusing 
to  the  Jurors,  and  would  have  added  nothing 
to  the  giving  of  the  defendant  of  a  fair  and 
-honest  trial,  which  he  certainly  had."  We 
think  these  reasons  fully  justify  the  refusal 
Defendant  also  complains  of  the  refusal  of 
the  judge  to  grant  a  new  trial.  The  first 
ground  was  the  refusal  of  the  Judge  to  give 
to  the  Jury  the  two  special  charges  above 
referred  to.  Of  the  second  and  remaining 
ground,  the  Judge  says:  "The  next  ground 
In  the  motion  for  a  new  trial  Is  based  upon 
the  reason  that  since  the  trial  of  the  case  tbe 
accused  bad  discovered  that  me  of  the  Juron 
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who  was  0wom  on  the  panel  as  George  Penr 
was  not.  In  trutb  and  In  fact,  Oeorge  Perry, 
bnt  one  George  Garrett  On  the  trial  of  this 
motion  conBiderable  testimony  waa  taken, 
and  It  was  eatabUshed  that  when  George 
Perry,  the  juror,  was  six  years  old,  that  he 
was  adopted  by  Mr.  and  Mrs.  George  Perry; 
that  at  that  time  he  assumed  the  name,  or 
was,  rather,  given  the  name,  of  George  Per- 
ry, and  by  that  name  he  has  afterwards 
been  known.  He  made  his  first  commnnlon 
as  George  Perry,  married  as  George  Perry, 
started  In  life  under  the  name  of  George 
Perry,  was  naturalized  as  a  citizen  of  the 
United  States  under  the  name  of  George  Per- 
ry, and  that  he  never  knew  up  to  the  time 
the  question  was  raised  In  these  proceedings 
that  he  was  any  one  else  but  George  Perry, 
and  he  Is  not,  and  has  never  been,  known 
in  the  community  by  any  other  name  or  any 
other  designation.  While  It  Is  true  that  no 
legal  proceedings  have  been  taken  for  the  pur- 
pose of  changing  his  name  from  George  Gar- 
rett to  George  Perry,  yet  the  defendant  In 
this  case  could  have  suCTered  no  Injury  from 
that  fact  As  George  Perry  be  is  as  much 
&  qualified  Juror  as  he  would  have  been  un- 
der the  name  of  George  Garrett  or,  as  es- 
tablished by  the  evidence,  Gerhard  Henry 
Lobeck,  the  party  selected  as  a  Juror  under 
the  name  of  George  Perry,  is  the  identical 
party  whose  legal  name  Is  Gerhard  Henry 
Lobeck.  Gerhard  Henry  Lobeck  and  George 
Perry  Is  one  and  the  same  party,  and  under 
the  name  of  George  Perry  be  Is  known  in 
this  community.  I  cannot  conceive  how  the 
defendant  could  have  been  Injured  In  this 
case,  and  I  do  not  believe  that  this  Is  suffi- 
cient reason  to  set  aside  the  verdict  of  the 
Jury.  The  cases  cited  in  support  of  the 
proposition  held  by  the  counsel  for  the  ac- 
cused are  cases  In  which  the  jurors  taken 
upon  the  panel  were  disqualified  under  the 
law  from  serving  as  Jurors,  or.  In  other  words, 
did  not  have  the  qualifications  required  by 
law.  This  is  not  the  question  involved  here, 
for  George  Perry  or  Gerhai-d  Henry  Lobeck 
li  qualified  to  serve  as  a  Juror,  and  no  com- 
plaint Is  brought  as  to  his  qualifications.  I 
do  not  therefore,  consider  that  this  la  suffi- 
cient ground  to  set  aside  the  verdict"  These 
reasons  amply  Justify  the  ruling. 

We  find  no  error  In  the  Judgment  ftppeftled 
^m.  It  is  therefore  affirmed. 


(107  La.) 

BABR  et  aL  T.  TERRY  et  al.   (No.  14,804.)! 

(Sopreme  Court  of  Louisiana.    June  16, 
1902.) 

LIABIUT7  OF   HARRIBD  WOMAK-BKCURITT 
FOR  HU8BAND-RB8  JUDICATA. 

1.  It  belntr  shown  that  by  the  laws  of  the 
state  of  lIiBsoari  a  wife,  resideut  of  that 
atate  and  contracting  In  that  state,  is  capable 
of  leading  herself  for  and  with  and  as  securi- 
ty for  her  hosband,  the  obligation  so  resulting 
will  be  enforced  in  the  state  of  Louisiana, 

>  Rehearing  denied  Jam  M,  UOI. 
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whither  the  obligor  had  removed.  In  the  same 
manner  aud  to  the  same  extent  that  It  could 
or  would  be  in  the  state  of  Misdouri. 

2.  To  sustain  res  judicata  the  cause  of  actiou 
must  be  identical  with  that  declared  on  in  the 
former  suit  whose  judgment  is  pleaded  in  bar. 

(Syllabus  by  the  Court.) 

Certiorari  to  court  <rf  appeals,  Second  cir- 
cuit 

Action  by  Baer  Bros,  against  I.  G.  and  G. 
0.  Terry.  Judgment  for  plaintiffs  was  af- 
firmed by  the  court  of  appeals,  and  plaintiffs 
apply  for  certiorari  <a  writ  of  review.  Re- 
versed. 

Hudson.  Potts  &  Bernstein,  for  applicants. 
Andrew  Augustus  Qunby,  for  respondents. 

BLANOHARD,  J.  This  SUlt  Is  the  sequel 
of  that  entiUed  "Baer  Bros.  v.  Mrs.  G.  C. 
Terry  and  Husband,"  decided  by  this  court 
in  May,  1901.  Bee  105  La.  479,  29  South. 
886.  The  parties  litigant  In  that  case  are 
the  same  as  the  parties  litigant  in  this 
case,  and  the  facts  and  circumstances  out  of 
which  grew  that  litigation  and  this  are  set 
forth  In  the  ophilon  (rf  the  court  in  the  first 
suit  It  Is  not  deemed  necessary  to  repeat 
them  here  In  extenso.  The  first  suit  was 
against  Mrs.  Q.  G.  Terry,  the  wife  of  I.  G. 
Terry,  to  recover  the  price  of  certain  mules 
which  it  was  alleged  had  been  puicbased  for, 
and  had  enured  to,  her  separate  account  and 
benefit  and  certain  promissory  notes  execut- 
ed by  I.  O.  Terry  and  O.  O.  Terry  were  an- 
nexed to  the  petition  for  reference  and  filed 
with  it.  With  refraence  to  these  notes  this 
court  In  its  opinion  in  the  former  case  said: 
"Defendant  Is  sued  as  purchaser  of  the 
mules,  not  as  maker  of  the  notes;  she  is  sued 
as  a  Louisiana  wife  bound  for  the  price  of 
movables  purchased  by  her  for  the  separate 
benefit  of  herself  and  her  luiraphemal  prop- 
erty; not  as  a  Missouri  wife  bomid  on  notes 
eacecnted  by  her  in  the  state  of  her  domicile, 
for  a  debt  of  her  husband.  The  petition  con- 
tains not  a  word  of  allegation  of  the  \avra  of 
Missouri,  ax  of  the  notes  having  heea  exe- 
cuted while  defendant  was  a  resident  of  Mis- 
souri. These  things  in  order  to  be  proved 
had  to  he  alleged;  and  In  this  we  agree  with 
defendant's  couns^  But  we  differ  with  the 
able  and  learned  counsel  in  his  contention 
that  because  the  notes  are  made  payable  in 
Louisiana,  the  capacity  of  the  defendant  to 
make  than  must  be  tested  1^  Louisiana  law. 
Oapadty  to  contract  Is  tested  by  the  law  of 
the  domicile.  Ror.  Int  St.  Law,  p.  263.  Nor 
do  we  agree  with  the  counsel's  contention 
that,  assuming  defendant  to  have  been  liable 
on  the  notes  before  she  came  to  this  state, 
the  law  of  this  state  prohibiting  wives  from 
binding  themselves  for  the  debts  of  their  hus- 
band precludes  recovery  against  her.  That 
law  Is  satisfied  and  Its  whole  object  and  pur- 
pose Is  accomplished  when  Louisiana  wives 
are  protected  against  binding  tbemselves  for 
the  debts  of  their  husbands;— this  protection 

t  >•  See  Judgment,  vol.  80,  GMlt  Dlr  «  IWL 
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It  not  axtcDded  to  MtaaooFl  wives,  and  K 
them  bind  themsdres  In  the  state  of  their 
domlcUe  for  the  debts  of  their  husband)*,  they 
cannot  be  permitted  to  come  to  thia  state  to 
be  divorced  from  thehr  obligations.  When 
defCTdant  crossed  our  borders  as  an  Imml- 
srant  to  onr  bo^  the  debt  iraa  already  hers, 
and  It  has  continued  to  be  such.  There  Is 
nothing  In  the  atmosphere  of  Louisiana  law 
and  Louisiana  Jurlsprudmce  to  disintegrate, 
or  dlssoWei  raUd  obligations;  to  anch  It  la  a 
healthful  and  bracing  a-tawsphwA.**  The 
plalntUTs  were  cast  In  that  suit,  it  appearing, 
on  the  proof  made,  that  the  purchase  of  the 
mules  was  not  by  the  wife,  nor  for  her  aA* 
count,  and  that  the  same  did  not  enure  to  her 
s^rate  benefit,  nor  that  of  her  parapbonal 
estate.  But  It  was  plainly  intended,  and  neb 
Is  the  purport  of  the  language  uaed,  that  this 
court.  In  the  former  case,  did  not  consider 
that  snlt  one  upon  the  notes,  and  that  had  It 
been  one  upon  the  notes,  which  were  exe- 
cuted In  the  state  of  Missouri  by  defendants 
then  residents  of  that  state,  a  dUFerent  result 
would,  upon  proper  proof  made,  liave  been 
reached.  Following  this,  plataitlffs  Immght 
the  present  action,  which  Is  one  based  direct- 
ly upon  the  notes,  which  are  Jobit  oldl^ti<mB 
of  I.  C.  Terry  and  O.  0.  Terry— husband  and 
wife.  It  ia  represented  that  these  notes  are 
UlSEouri  contracts,  executed  In  that  state  by 
the  makera  thereof,  who  were  at  the  time 
residents  of  Missouri,  and  that  they  sre  en- 
forceable as  Missouri  contracts  under  the  laws 
of  LoulsUna^  whither  the  makers  hare  since 
removed  and  now  retfde.  It  is  further  rep- 
resented that  by  the  laws  of  Missouri  tbe 
wife  has  the  legal  right  to  bind  herself  as  a 
feme  sole,  and  could  and  did  validly  bind  and 
obligate  herself  Jointly  with  her  busbaiwl  tog 
the  payment  of  the  notes,  and  that  under  the 
laws  of  Ixiulslana  plalntifCs  are  entitled  to 
aiforce  the  obligation  springing  from  the 
notes  In  the  same  manner  and  to  the  same 
extent  that  they  could  be  enforced  In  the 
state  vt  MlssourL  It  la  proved  that  the  mak< 
era  of  the  notes  were  at  the  time  residents  of 
Missouri,  and  that  the  notes  were  executed 
In  Missouri,  being  dated  at  St  Louis.  It  Is 
shown  by  a  statute  of  Missouri  offered  In  evi- 
dence that  a  wife  Is  capable  of  binding  ber- 
adf  for  and  with  and  as  security  for  her 
husband,  as  was  done  In  this  Instance.  De- 
fendants bad  filed  a  piea  of  estoppel  and  res 
Judicata  based  upon  the  judgment  rendered 
in  the  former  suit.  Correctly  appreciating 
the  views  entertained  and  expressed  by  this 
court  In  Its  opinion  In  that  case,  the  district 
Judge  overruled  the  pleas  referred  to,  and 
rendered  Judgment  In  favor  of  tlie  plaiutiffs 
herein  against  the  defendants  Jointly  for  the 
notes  sued  on.  On  appeal  to  the  circuit  court 
of  appeals,  bis  Judgment  was  reversed,  and 
a  decree  was  entered  up  sustaining  defend- 
ant's plea  of  res  Judicata.  We  are  constrain- 
ed to  hold  this  was  error  and  that  the  conclu- 
sion reached  by  the  district  Judge  was  the 
proper  one  tmder  the  law  and  the  facta. 


It  la,  tfaerafoie^  artend  that  the  JvlgiMiit 
of  ttie  oourt  of  appeals  ba  sat  aside  and 
vacated,  and  that  the  Judgmwt  of  the  dis- 
trict oourt  be  reinstated  as  the  jproper  deter- 
mination of  the  banes  herein  presented— costs 
of  all  the  oourts  to  be  borne  by  dafoidants 


a07  La.) 

STATS  V.  CHARLBS.    (No.  14,607.) 

(Sopieme  Ooort  of  Loelslua.    Jwe  16^ 

1902.) 

CONTiNUANCfi. 

1.  XIveD  should  error  be  committed  by  a 
Judge  QD  the  trial  of  a  criminal  case,  that  axt 
wUl  avail  nothing  to  the  accused  U  the  eiTor 
be  as  to  au  inmiateiial  matter,  worbjng  no 

prejudice. 

2.  The  matter  of  coutinnauces  of  cases  is 
left  very  much  to  the  discretion  of  the  trial 
Judge,  and  his  action  will  not  be  interfered 
with  unless  the  discretion  be  plainly  abnaed. 

(Syliabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parlsb 
of  St.  Martin;  T.  Don  Foster.  Judge. 

Sullie  Charles  was  convicted  for  steallxig^ 
and  appeals.  Affirmed. 

Bdward  Shnon,  for  oj^ellant  Waltw  Gal- 
on, Atty.  Oen.,  and  Anthony  N.  Mnller,  DIst 
Atty.  (Lewis  Oulon*  of  couns^K  for  the  Stata 

NICHOLLS,  C.  J.  The  defendant  hae  ap- 
pealed from  a  senteniM  under  conviction  ci 
horse  steallug.  His  grounds  of  complaint 
are  that  the  court  improperly  refused  his  ap- 
plication to  have  his  case,  which  had  been 
Oxed  for  trial  for  a  particular  day,  reassign- 
ed for  a  later  day  of  the  term,  and  becawM 
on  the  trial  of  the  cause.  Davis,  oite  of  the 
wltneesee  on  the  stand  for  the  state,  was  per- 
mitted, over  his  objections,  to  testify  tliat 
In  answer  to  a  telephonic  message  sent  by 
himself  from  St  MortlnsvUle  to  one  Nunaa 
Ullbeau  (the  alleged  owner  ef  the  horse  aver- 
red to  have  been  stolen)  at  Orowl^.  in 
which  he  had  given  him  a  full  description 
of  the  horse,  and  asked  blm  whether  the 
horse  was  his,  he  had  answered  "Yes."  The 
objection  urged  vas  that  the  testimony  was 
hearsi^.  The  court  ruled  that,  "where  voices 
were  recognized  by  parties  talking  to  each 
other  over  the  phone,  tesUmimy  directly  con- 
nected with  the  crime  was  admlsslUe,  as 
much  BO  as  If  they  had  been  In  presence  of 
each  other  In  actual  conversation.**  The  bill 
of  exception  discloses  the  fact  that,  after 
Oullbeau  bad  been  so  communicated  with, 
"he  went  from  bla  residence  to  that  of  the 
witness  with  witnesses,  and  they  Identified 
the  horse  as  his."  We  nndwstand  a^el- 
iant's  objection  to  reach  no  further  than  to 
the  conversation  which  took  place  betwera 
the  parties  through  the  tel^hone:  Conced- 
ing that  the  Identification  of  the  party  with 
whom  one  holds  a  communication  by  tele- 
phone through  recognition  of  the  voice  is  so 
uncertain  and  dangerous  as  should  cause  it 

12.  See  Criminal  Law,  toU  U,  CwU  Dla.  |  UlU 
Ifi,  Cent.  DlB.  i  S04S. 
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to  be  aol  leoclvabltt  \m  law,  we  would  find, 
uo  oefttBioD  to-  nEVorsf  tha  vsrcUet  of  tb*  jorr 
and  seutenee  of  tb*  court  by  reason  of  the 
cowf »  bavluff  permitted  this  particular  con- 
TenitloD  to  baT«  been  received  In  evidenca 
Tbe  coiiTeraatlan  was  without  BlgniflcaDce 
In  tbe  ewe.  It  was  an  iQunaterial  (act  as 
to  how  and  when  GuUbean  became  apprised 
of  blB  boree's  being  in  the  posaenlon  of  Da- 
vie. The  Identification  of  the  horse  and  the 
proof  (tf  ownership  were  not  tlirougb  the  deo 
laratioD  oC  OnlUMau  then  made,  bat  through 
hia  ts6tirassi7.  and  tlxat  of  otheca  takea  at 
tbe  trlaL 

Defendant,  on  the  12th  of  Mar.--the  day 
assigned  for  the  trial  <MC  the  canBer-nored 
the  eoort  for  a  reassignment  of  the  same. 
He  averrod  that  owing  to  his  penury,  being 
)n  Jail,  be  had  been  unable  to  employ  coun- 
sel to  defend  blm;  that  be  had  found  re- 
cently, since  the  recess  of  the  court  on  the 
lOth  inst.,  an  attorney,  to  wit,  B.  Simon,  Bsq.. 
who  had  agreed  to  defttid  blm;  that  he  Is 
entitled  for  tbe  above  reasons  to  a  reassign- 
ment of  the  case  fbr  trial,  and  a  continuance 
thereof  up  to  that  time;  that  one  of  his  wit* 
nesses— Phllias  Be  ndouls— resided  atOrowl^. 
La^  ontrtde  of  this  parIA;  that  be  expected 
to  prove  by  said  witness  that  be  did  not  steal 
the  horse;  that  he  lived  In  Orowley.  in 
Acadia  parish,  then,  and  was  there  np  to 
2lBt  of  January;  that  he  had  also  another 
witness,  a  nooresldeot.  whose  borne  he  coold 
not  ascertain  JuM  now,  bnt  which  he  would 
later  on,  who  pretended  that  he  would  iden- 
tify him,  but  did  not:  and  another  witness, 
—J.  B.  Jackson,  of  Beaunwnt,  Texa»r-who 
would  pn»ve<  be  ira»  all  January  hi  Beau- 
mont; that  tbe  attoni/^  for  hIa  defense  had 
bad  no  time  to  prepare  his  defense  and  proh 
core  bla  witnesses;  tbat  he  Is-  willing  to  do 
all  the  diligence  possible,  and  has  thus  far 
made  all  the  diligence  he  could  In  the  mat- 
tat;  that  the  evidence  of  said  witnesses  is 
materia;  that  he  expects  to  bo  ready  for 
trial,  and  will  imcnre  his  witnesses  and 
their  evidence  for  that  time;  that  tbls  appli- 
cation is  not  made  for  delay,  but  to  obtain 
Justice.  The  reeaalgnment  was  rtfnsed  for 
tbe  following  reasons  assigned  by  the  Jud^: 
Ttis  facts  are  that  the  defendant  was  ar- 
raigned on  the  5th  <x  7th  of  May,  1902;  that 
be  was  represented  hy  connsel.  who  was 
Jndge  Edward  Simon,  who  pleaded  not  guilty 
for  him,  and  asked  for  trial  by  Jury.  This 
case  was  fixed,  without  objection,  for  the 
12tta  day  of  Hay,  1008.  A  rule  of  court  Is, 
before  entering  npon  regular  busing  of  the 
day  tiie  court  calls  for  motiona.  Counsd 
who  represented  the  accused,  at  the  time  of 
the  arraignment  and  at  the  time  the  motions 
Were  being  called  for  on  the  day  the  trial 
was  fixed  and  before  the  regular  business 
of  the  day  had  been  called,  arose,  and  stated 
to  the  court  that  he  desired  his  name  to  be 
■trlcken  from  the  records  as  connsel  of  the 
accused,  because  the  tarty  accused  had  not 
compiled  with  the  agreement  as  to  the  pig- 


ment of  the  fees  entered  Into  by  the  bar  of 
the  pacial%  but  at  the  saraBs  tbav  stxted  that 
he  had  agreed  to  take  the  case  of  the  accused 
out  of  charity.  The  court  thereupon  stated 
to  hlni  that  this  would  be  a  matter  to  come 
up  when  the  accused  waa  called  for  trial. 
After  all  tbe  motions  were  over  with,  and 
the  case  was  called,  the  counsel  tben  stated 
as  above,  and  asked  for  a  reassignment  of 
the  case,  because  he  had  only  been  spoken  to 
on  the  Saturday  prerlons,  aod  the  arrange- 
menlB  as  to  his  fee  had  been  made  through 
the  father  of  the  accused.  Thai  as  a  Cact 
he  had  no  time  to  summon;  wittueesest  oire 
of  whom  is  named  Ellas  Baudbuhr,  living 
In  Crowley,  La.,  and  the  other,  by  name  of 
Jake  Johnson,  living  In  Beaumont.  Tex.  Tba 
order  book  shows  that  said  two  witnesses 
were  summoned  four  days  t^vlaus  to  the 
trUl  by  an  order  of  the  accused  given  to  the 
sheriff;  that  on  the  day  of  the  trial  the  re- 
turns were  filed  on  the  trial  of  the  case  by 
the  sheriff  of  the  said  respective  parishes, 
showing  that  no  such  parties  could  be  found. 
Tbe  defendant's  counsel  thereuimn  made  a 
verbal  motion  for  a  reassignment  or  oontlnu- 
anee  of  the  case  upon  the  gronnds  tiiat  he 
did  not  have  his  witnesses.  The  connsel  for 
the  state  objected  to  a  reassignment  sub- 
stantially upon  the  gronnds  above  stated, 
and  on  the  fnrttier  ground  that-  he  had  only 
a  week's  jury  remaining,  aod  his  dodiet  was 
crowded  for  every  day  of  tbaft  week,  and 
would  not  consent  to  reassignment;  It  bting 
the  only  week  of  tbe  Jory.  Counsel  for  tbe 
accused  then  asked  for  contlnoance,  and  the 
state-  attorney  stated  that  he-  wsnld'  consent 
to  no  ooatbraancei  and  «eacted<  of  tbe  ac- 
cused's connsel  a  written  motion  to  that 
eShct  Time  was  granted  to  him'  for  mak- 
ing same,  and  the  motion  for  continuance 
was  ovmnled:  First  Because'  the  motion 
does  not  comply  with  tbe  reqnii^tes  of  the 
law  granting  a  continuance,  in  tbat  it  does 
not  set  forth  that  he  could  not  prove  the  al- 
lofred  facta  by  any  other  witness.  Second. 
That  in  matters  of  this  kind.  If  permitted  at 
all,  and  if  the  comisel  for  plaintiff  bad  Just 
been  employed  and  appointed  In  the  case, 
the  attorney  thus  appointed  must  make  the 
afUdavit  for  time  to  make  proper  defense 
on  account  of  want  of  time  between  the  time 
of  his  appointment  and  tbe  time  of  trial. 
Third.  Because  In  summoning  witnesses  out- 
side of  the  parish  the  law  requires  that  the 
application  shall  be  made  In  writing,  as  to 
the  materiality  of  the  testimony  set  forth, 
that  said  testimony  Is  material,  and  it  must 
be  sworn  to  by  accused,  which  was  not  done 
in  this  case,  rourtb.  Becaoae  be  has  no 
right  to  the  presence  of  witnesses  reading  in 
another  state  throngh  ptoces*  Issning  from 
this  state. 

Tbe  granting  or  refusing  of  a  continuance 
vests  largely  in  the  discretion  of  the  trial 
judges  We  do  not  think  he  has  Kbnsed  his 
discretKm  In  this  casa  The  Judgment  la  afr^ 
I  firmed. 
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Succession  of  GLA.NGY.    (No.  14,175.) 

(Supreme  Court  of  Louisiana.    Jane  1^ 
1902.) 

PARTITtOM— PLEADINO-DBIPENSES. 

1.  By  article  1289  of  the  Revised  Civil  Code 
the  general  rale  is  announced  that  uo  one  can 
be  compiled  to  hold  property  with  another 
unless  the  contrary  has  oeen  agreed  upon; 
that  any  one  haa  the  right  to  demand  the 
dirision  of  a  thine  held  in  commou.  This  be- 
inx  the  case,  it  behooTea  any  one  agaiuat  whom 
an  action  of  partition  ia  directed  by  joint 
ownera  to  set  up  objections  thereto,  either  by 
answer,  or  by  some  excei>Uon  other  than  an 
exception  of  no  cause  of  action. 

(SyllabuB  by  the  Court.) 

Appeal  from  cItII  district  court;  pariah  of 
OEleans;  Walter  B.  SommervUIe,  Jndce. 

In  the  matter  of  Hie  aucceBalon  of  Owen 
Olancy,  From  a  judgment  austalning  an  ez- 
<M!ption  to  no  cause  of  action  tak«L  by  Mar^ 
garet  Hlgglna,  widow  of  Owen  Olancy,  Thtnn- 
aa  B.  Olancy  and  Owen  Glancy,  Jr.,  appeal. 
Reversed. 

Thomas  E.  Olancy  and  Owoi  Olancy,  Jr., 
have  appealed  from  a  judgment  sustaining 
an  exception  of  no  cause  of  action  taken  by 
Mrs.  Margaret  HIgglns,  widow  of  Owen  Glan- 
■cy.  Sr.,  Individually  and  as  dative  tutrix  of 
the  minor  Viola  Olancy,  and  Margaret  Mur- 
ray, wife  of  Martin  Murray,  to  the  petition 
filed  by  them  In  the  district  court  In  this 
petition  they  averred  that  they  were  the  own- 
ers. In  common  with  Mrs.  Margaret  Higgina, 
widow  of  Owen  Olancy,  Michael  Olancy,  Elis- 
abeth Olancy,  widow  of  Charles  J.  Oanus  by 
first  marriage,  and  now  the  wife  of  Tbomaa 
Huff,  Margaret  Olancy,  wife  of  Martin  Mur- 
ray, Viola  Olancy,  a  minor,  and  May  Ellen 
Redmond,  wife  of  August  Caspar,  all  of  this 
city,  of  certain  real  estate,  which  they  de- 
scribed, among  which  were  two  properties, 
described  as  lots  Nos.  21  and  22  of  square  No. 
B  In  the  Fifth  district  of  the  city  of  New  Or- 
leans. That  though  said  lots  Nos.  21  and  22 
were  acquired  In  the  name  of  ftlra.  Margaret 
Hlgglns,  wife  of  Owen  Olancy,  Sr.,  and 
though  It  was  stated  In  the  act  by  which 
they  were  acquired  that  the  same  were  ac- 
quired with  the  separate  and  paraphernal 
funds  of  the  said  Mrs.  Margaret  Hlgglns, 
petitioners  averred  that  It  was  not  true  that 
same  were  acquired  with  the  separate  and 
paraphernal  funds  of  Mrs.  Margaret  Olancy. 
The  fact  was  that  said  lots  21  and  22  were 
acquired  with  funds  and  moneys  belonging  to 
the  community  of  acquets  and  gains  which 
then  existed  between  the  said  Mrs.  Margaret 
Hlggins  and  the  said  late  Owen  Olancy. 
That  Mrs,  Margaret  Hlgglns  never  had  any 
separate  and  paraphmial  funds.  That  said 
Owen  Olancy  died  testate,  as  appeared  by  his 
last  will  and  testament,  which  bad  been  pro- 
bated hi  the  civil  district  court  That  the 
bequests  made  In  the  wUI  had  all  been  duly 
discharged  or  paid,  and  there  were  no  debts 
Hue  by  the  estate,  and  petitioners  were  unwill- 
ing to  bold  the  property  of  aald  estate  In  in- 


division,  and  desired  that  same  be  partitioned. 
That  said  Mrs.  Margaret  Hlgglns,  widow  of 
said  late  Owen  Olancy,  had  ever  since  his 
death  collected  rents  and  revenues  of  the 
properties  belonging  to  said  estate,  for  which 
she  is  liable  to  all  parties  in  inte'est  therein. 
That  said  fruits  and  revenues  were  as  follows: 
For  the  Improvements  on  lot  No.  8  In  square 
No.  4,  and  lots  Nos.  3  and  4  of  square  No.  5, 
at  the  rate  of  $40  per  montii.  That  In  the 
rear  of  said  lots  Nos.  8  and  4  there  was  a 
stable,  which  was  burned  and  destroyed  by 
fire  on  the  21st  day  of  January,  1900.  That 
the  rental  of  same  is  fully  worth  $10  per 
month,  which  Is  due  by  said  Mrs.  Mai^ret 
Hlggins,  beginning  April  9,  1894,  up  to  Janu- 
ary 21,  1900.  That  said  Mrs.  Margaret  Hig- 
glns,  widow  of  Owen  Olancy,  disposed  of  a 
cart  belonging  to  the  estate  on  a  date  un- 
known to  petitioners,  and,  petitioners  are  in- 
formed, f<H'  the  sum  of  f  20.  That  there  la  also 
to  be  partitioned  the  sum  of  $310,  being  the 
loss  by  fire  of  the  properties  of  said  estate, 
which  occurred  on  said  21st  day  of  January, 
consisting  of  a  stable  and  other  Improvements 
in  the  rear  of  the  premises  known  as  No.  310 
Webster  avenue,  and  which  amount  of  $310 
la  due  by  the  National  Fhre  Insurance  Com- 
pany of  Hartford,  Conn.,  and  was  adjusted 
by  said  company  at  the  aforesaid  sum.  That 
the  estate  was  also  possessed  of  live  stock, 
consisting  of  cows  and  a  horse,  and  abo  a 
wagon,  which  were  lost  at  the  time  of  said 
fire,  all  of  which  cows,  horse,  and  wagon  were 
fuUy  worth  the  sum  of  $500.  And  petition- 
ers averred  that  they  were  kept  In  ignorance 
of  the  will  made  by  said  late  Owen  Olancy, 
and  that  the  discovery  of  said  will  was  acci- 
dental; they  having  been  at  all  times  under 
the  impression  that  the  said  late  Owen  Olan- 
cy had  made  no  will,  and  that  Mrs.  Margaret 
Hlgglns,  widow  of  Owen  Olancy,  was  en- 
titled, as  surviving  spouse  In  community,  to 
the  usufruct  of  the  estate  left  by  said  late 
Owen  Olancy;  and  because  of  the  wUlful 
concealment  by  the  said  Mrs.  Margaret  Hlg- 
glns, widow  of  said  Owen  Olancy,  petitioners 
allowed  her  to  retain  possession  of  said  live 
stock,  which  they  would  not  have  done  had 
they  had  been  Informed  of  the  existence  of 
said  will,  and  because  of  said  concealment, 
and,  further,  because  of  the  negligence  and 
proper  want  of  care  on  the  part  of  said  Mrs. 
Margaret  Hlgglns,  widow  of  Owen  Olancy, 
petitioners  have  been  damaged  In  the  loss  of 
said  live  stock  and  wagon..  Petitioners  also 
averred  that  ever  since  the  death  of  said  late 
Owen  Olancy  the  said  Mrs.  Margaret  Hlg- 
glns, his  said  widow,  has  had  the  use  and  de- 
rived an  Income  from  the  said  live  stock, 
horse,  and  wagon  of  about  $50  per  month. 
Petitioners  averred  that  the  said  Mrs.  Mar- 
garet Hlgglns,  widow  of  Owen  Olancy,  is 
dative  tutrix  of  the  minor  Viola  Olancy,  but, 
by  reason  of  conflicting  interest  herein,  a  spe- 
cial tutor  ad  hoc  should  be  appointed  to  rep- 
resent the  said  minor,  Viola  Olancy.  In  view 
of  the  premises,  they  prayed  tiiat  a  tutor  ad 
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boc  be  Appointed  to  the  minor  Viola  01anc7; 
tbat  the  different  parties  named  as  being  own- 
ers in  common  and  their  husbands  be  dted; 
tbat  after  dne  proceedings  there  be  Judgment 
OTdoIng  the  real  estate  described  to  be  sold 
In  order  to  effect  a  partition;  that  there  be 
Jodgment  agahist  Mrs.  Margaret  Hlgg^ns,  wid- 
ow of  the  late  Owen  Olancy,  decreeing  that 
she  Is  Indebted  onto  the  mass  for  all  the  rents 
and  revenues  collected  from  said  properties 
at  the  rate  of  f40  per  month  from  AprU  9, 
1804.  up  to  the  day  that  the  same  shall  be 
sold;  that  It  be  fmrthor  deoeed  that  she  Is 
fnrth«  Indebted  unto  the  mass  for  the  rents 
and  reraiues  of  the  staUe  w  dairy  In  the 
rear  of  the  iHwmlses  Na  SIO  Webster  STenue 
at  the  rate  of  $10  per  month  from  April  9, 
ISM,  to  January  21»  1909,  6  years,  9  months, 
and  12  days  (say,  the  sum  of  $8U  for  rental 
of  the  stable  or  dalr^;  that  It  be  also  decreed 
that  said  Mrs.  Margaret  Hlgglns,  widow  of 
Owen  Olancy.  Is  further  Indebted  unto  the 
mass  In  the  siun  of  |20,  ^ue  ttf  the  cart  sold 
by  her,  and  fmrCber  IndMrted  unto  the  mass 
In  the  sum  ctf  fSOO  for  the  'ralue  of  the  Ure 
stock  and  wagon  bdonglng  to  the  estate,  and 
further  Indebted  unto  the  mass  In  the  sum  ot 
94,070,  b^lag  the  proflts  realized  her  from 
the  use  and  enjoyment  of  aald  Ure  stock,  and 
that  the  amount  of  $310  due  by  the  Natltmal 
Fire  Insurance  Company  be  also  included  as 
fcwmlng  the  mass,  when  collected  from  aald 
National  Fire  Insmrance  Company,  and  that 
all  Use  parties  in  interest  be  referred  to  Rob- 
ert J.  Malon^,  notary  public,  to  effect  and 
complete  said  partition;  and  that  all  the  costs 
of  these  proceedings  and  all  other  necessary 
chargea  and  expenses  of  these  proceedings 
be  borne  by  the  maaa;  and  tm  general  re-, 
lief.  Btf ore  flUng  tfaehr  ^ceptlon  of  no  cause 
of  action,  the  parties  excepting  had  filed  an 
exception  that  the  suit  could  not  be  proceeded 
with,  because  the  petition  was  vague,  general, 
and  indefinite;  that  nowhere  did  the  acquisi- 
tion of  the  properties  by  any  of  the  respectlTe 
parties  am>ear;  no  allegations  wCre  made  as 
to  whether  or  not  ttiere  existed  a  family  re- 
latlonsblK  or  otherwise,  between  the  parties, 
or  In  what  proportions,  if  any,  the  respective 
parties  might  be  ^titled  to  the  properties, 
and  that  otherwise  said  petition  was  so  ver- 
bose, hivolved,  and  ambiguous  that  exceptors 
conld  not  safely  answer  thereto.  {Z)  Insist- 
ing upim  the  above  eneptlon,  and  In  event 
only  that  It  could  be  overruled,  exceptors  said 
that  the  estate  of  Owoi  Glancy  was  under 
administration  oC  tiie  honorable  court;  that 
a  contest  over  the  appointment  of  an  admin- 
istrator tiad  arisen,  and  was  stlU  pending,  nn- 
detcsmhied;  that  the  rights  of  the  minor  Vi- 
ola Glancy  were  lnv<dved,  and  were  not  ascer- 
tainalrie  until  the  estate  was  admli^tered, 
and  It  should  appear  afllrmattvely  of  reocnrd 
tbat  said  estate  owed  no  debts;  that  the  law 
accepted  the  snccesslcm  for  the  minor  under 
beneflt  <st  Inventory,  until  ber  rights  be  as- 
certained as  aforesaid;  this  action  vras  pre- 
matnreL  In  view  of  the  premises,  exceptors 


prayed  these  exceptions  be  maintained,  and 
plaintiffs'  action  be  dismissed  at  their  costs.' 
This  exception  had  been  overruled. 

Appellants  moved  for  a  new  trial  on  the 
following  grounds:  "a)  That  the  Judgment 
maintaining  the  ecception  of  no  cause  of 
action  was  contrary  to  law.  (2>  That  If  the 
exception  of  no  cause  of  action  was  well 
founded,  which  was,  however,  denied,  the 
petition  for  a  partition  should  only  be  dis- 
missed as  against  such  defendants  as  have 
filed  and  had  the  right  to  urge  the  exception, 
leaving  the  petition  undisturbed  as  against 
BDch  defendants  who  had  not  urged  the  ex- 
ception, but  had  Joined  Issue.  0)  That  wher« 
there  are  several  defendants,  all  sued  upon 
the  same  grounds  of  action,  and  the  object 
of  the  suit  was  to  ettect  a  partition  of  inrop- 
erty  held  in  common,  and  Involving  an  ac- 
counting and  BCttlement  of  Oib  respective  in- 
terests of  all  parties,  and  some  of  the  de- 
fendants had  J<rined  lasn^  and  one  or  two 
others  had  urged  tbe  exception  of  no  cause 
of  action,  the  best  practice  would  be  to  refa 
tite  excepti<m  to  the  merits,  and  not  try  tiie 
case  piecemeal.  <4)  Was  the  exception  filed. 
In  the  light  of  the  argument  and  reason  urged 
In  suppwt  tiiereof,  really  an  exception  of  no 
cause  ct  action,  and  should  not  the  excep- 
tion of  prematurity  have  been  filed  In  UmlneT 
(B)  If  tbe  Judgment  of  tbe  court  be  allowed 
to  stand,  then  the  rights  of  the  petitioners 
In  the  partiticm  proceedings  had  been  ad- 
judged and  passed  upon,  and  they  were  for- 
ever barred  from  renewing  their  application. 
(6)  Had  Thomas  Glancy  and  Owen  Giants 
any  r^^ts  whatever  In  the  estate  of  their  Ei- 
ther, and,  if  80,  what  were  these  rights,  and  to 
what  extent?  (7)  The  nsufmct  was  destroy- 
ed If  the  bequests  and  the  usufruct  conld 
not  coexist;  and,  In  the  Instant  case,  how 
could  It  be  said  that  the  dlsposltirais  contain- 
ed In  tbe  will  of  the  late  Owen  Glancy  were 
not  adverse  to  the  usufruct,  when  one  hun- 
dred and  fifty  dollars  were  bequeathed  to 
Margaret  Murray  out  of  the  real  ortate, 
vrhtch  clearly  showed  that  it  was  the  Intoi- 
tion  of  the  testator  that  the  real  estate  should 
be  sold,  and  one  hundred  and  fifty  dollars 
paid  to  the  legatee?  (8)  Petitioners  prayed 
In  thtir  petition  that  two  lota  of  gronnd  then 
standing  In  the  name  of  ttie  widow  be  de- 
clared community  pnv>erty.  Why.  we  ask, 
was  there  no  cause  of  action  disclosed  as  to 
that  part  of  the  petition?  The  court  took 
no  notice  of  that  branch  of  the  case.  (9) 
Tbe  court  took  no  notice  of  the  additional 
statement  In  the  petition  which  referred  to 
money  In  tbe  bands  of  tbe  iDsurance  com- 
pany, and  which  the  Insurance  company  re- 
fused to  pay  unless  all  parties  Joined  In  re- 
ceipting for,  and  releasing  the  company  from 
furtbtf  liability  under  Ita  policy  of  Insurance. 
(1(9  Bven  If  the  court  were  correct  as  to  the 
question  of  the  usufruct  wbich  we  denied, 
that  nev«tb^ess  any  one  of  tbe  parties  hav- 
ing an  interest  In  tbe  pn^>^y  might  require 
a  partition  of  s  thing  held  In  common,  sub- 
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ject  te  tiie  right  ot  tke  oaufructuai?,  wb&t- 
ever  thej  might  <lw.  (lli  it  the  bequest 
made  by  the  iaie  Owen  'Giancir  ^ceeded  the 
cllqpoaable  portloD,  sane  oould  only  be  aa- 
oertained  aftar  a  aale  of  tbat  property,  and 
payment  of  all  Just  charges  against  It" 

The  new  trial  waa  refused,  and  the  plalQ- 
tiffs  appealed. 

Theodore  Gottmlo.  tor  aspellanta.  UcOIos- 
key  &  Benedlut  -and  Walter  I^,  Oleasoiw  tcr 
appellee. 

NIQHOLLA,  G.  J.  (after  mtaHi^  the  Caets). 
We  iiikd  capled  hi  the  txantcsipC  filed  this 
case  all  eC  the  proceediueB  had  ia  tUt  «uc- 
oeaelon  at  Owes  Gloncy,  although  the  only 
lasue  before  ns  Is  as  to  the  conractness  of 
the  ToliDg  of  the  district  Judge  sustahilng  an 
exoeptkm  of  k>  cause  of  action  £lod  by  M1-3. 
Uargaret  Hlgglns.  the  widow  in  commimity 
ct  Owen  Glancy,  Br.  We,  of  course,  have 
come  to  a  knowledge  of  these  prooeedlags 
tiirougta  tbat  faet.  bat  iw  do  not  teei  tfus- 
tlOed  by  reason  of  that  fact  into  going  into 
«B  examination  of  and  diecusstoi  ot  the 
whole  Bltaatioo  -of  the  sucocssioD  upcm  this 
aweai.  We  think  we  should  coaQ«e  etiiv 
selT«9  to  the  pieaOinga  ot  the  appeliaat  in 
bis  petKlon.  We  ds  not  tiilnk  piainti£Es'  de- 
mand should  baw  been  dlsinlBsed  xxpo^  an 
exceptku  of  no  cause  of  .acttoiL  Tbe  exeep- 
tloD  wsB  lex'eied  at  the  wiute  -demand,  «nd 
we  have  bedd  tkat  an  exoeption  so  made  was 
ecarectity  orenuled  if  any  part  oC  the  donand 
could  stand  against  tbe  excei>tlcn.  People's 
State  Bank  v.  St  laiAdry  SUte  Bank,  £0 
Ijt.  Ann.  £38,  £1  Sftutia.  14;  City  of  Mew 
Orle-ans  t.  CottiBO,  52  La.  Ann.  073,  27  South., 
532.  At  iMst  m.  part  of  plalatiffs*  dennuid 
staould  be  tried  up«i  the  aerita. 

ISm  ptaUiffs  aJlefe  that  th«y  am  owners 
Itt  cwnmcD  with  the  defeacbint  of  ceruln  de- 
ecrtbed  ^loperty;  tiiat  they  are  aawllliag  to 
resaaia  any  longer  la  tndlvl^w.  Tbegr  ask 
tbat  a  partltioo  of  the  property  be  made,  and 
that,  te  that  end,  a  sale  of  tbe  same  be 
made.  That  cntabi  properties  described  stand 
In  tte  atune  of  tlwfr  motbec,  Mrs.  BXargaret 
£UxeIaa,  widow  of  Owea  Glancy.  as  hsTlng 
been  purchased  by  faer  with  lier  pacapbemal 
funds,  bat  tiiut  she  had  na  paiapberaii  fands 
to  porcbaae  the  properly  with,  and  the  prop- 
erty really  belonged  to  tbe  eoaununity  which 
existed  between  her  and  ha  huebfiad.  Tbat 
Owen  Clancy  had  died  testate.  That  tbe 
beqoeste  made  by  the  will  bad  all  been  duly 
discharged,  and  there  were  no  debts  doe  by 
the  estate.  That  the  widow  of  Owen  daacy 
had  taken  possession  of  all  tbe  property,  and 
drawn  aU  tbe  fndts  and  revenues  therefrom, 
and  used  tbe  same,  since  the  death  of  bcr 
husband.  Tbat  she  bad  been  permitted  to 
do  this  by  plaintiffs  In  Ignorance  of  tbe  fact 
that  Owen  <^ncy  had  left  a  wilL  That  she 
should  be  held  to  account  for  the  same,  and 
for  certain  moneys  which  she  baB  received 
from  an  Insurance  company  for  tbe  Ioh  of  a 


■oertBin  btdldinc.  There  Ja  bo  deetarsticn 
made  by  the  plalnttffB  that  they  are  the  bods 
•of  Owen  Glancy,  nor  that  thtir  ri^ts  as 
forced  heka  haTe  been  in  any  maaner  tnenrli- 
ed  npoa  by  the  will  of  tbe  deceased.  Whuc 
dl^ioBltlons  tbe  will  contained  are  not  set 
out.  Inferoitlally,  they  are  such  as  indnce 
the  jklaintilEs  to  believe  that  Mrs.  Owen  Giaa- 
cy  has,  by  reaaoa  of  its  tenns,  am  usufruct 
■ander  4die  aat  of  1844.  We  presume,  (roBa  the 
wtasle  tenor  of  the  petltton,  tbat  plataitHTs' 
Joint  owmecelilp  of  the  psopeoty  is  based  op- 
on  beine  helri  of  tbeir  father,  and  that  the 
property  sought  to  be  paitftioned  Is  van- 
mmlty  pvoporty. 

WiiiUe  the  issue  between  tbe  pacrttes  is  one 
rated  on  the  faoe  of  plaiattfUs'  petition,  yet 
the  briefs  and  ar^nmenis  before  vs  are  di- 
rected entlicly  to  a  discussion  of  die  le^al 
•iliiestion  as  to  whettaer  or  oot,  nnder  the 
terms  of  Owen  Giancy's  will,  the  widow  was 
deprived  of  tbe  benefit  of  Che  usufruct  ^ant- 
«d  to  a  BurvivinK  widow  under  tbe  act  of 
1S44.  Tbe  district  court  bad  aU  papers  of 
tbe  succession  before  bim,  and  may  have 
felt  iUmself  Justified,  through  his  Judicial 
kaewleige  of  tikelr  conlmits,  ha  osing  them 
in  connectiOB  «ven  wltii  an  -exceptloQ  ef  no 
cause  -of  a<43aB,  but  they  were  net  Introduced 
im  e\'ldeace  on  tbe  trial  of  such  an  exception. 

PlaintUTs  taiBist  tbat  the  widow  has  do  usu- 
CrucC  and  that  tbelr  rtgiit  «o  a  partition  fs  Ah- 
solute.  Tbe  widow  set  up  as  objectina  or 
esceptteo  to  this  claim,  otiMr  ttaan  tlw  excep- 
tion of  no  caose  of  aetkn.  if  plalutUTe  he 
Joint  owMers  of  tbe  property  wttti  itm.  Oweu 
GiMMcy^  the  law  gives  them  the  right  to  a  par- 
tithm.  Artleto  128»  of  tbe  fievlaed  Qtvfl  Oode 
declares  that:  "No  aue  can  be  coaotpeUed  to 
bald  prqperty  with  anotber  unless  tbe  coutrary 
has  beea  agreed  upon.  Any  one  has  a  right 
to  deanaad  tbe  division  of  a  thing  beU  hi 
•comnon  by  tbe  action  ef  partittea."  This  be- 
ing tbe  case,  tt  behoov«s  aay  'Oae  against 
wboK  «B  action  of  partttkm  li  dk-eoted  by 
their  Jotot  owners  to  set  up  tbelr  obiectlons 
by  way  of  apedai  exoeptioa  tir  ilefnse,  anil 
not  Meat  the  deaaand  by  an  oat  and  tm  deaial 
of  a  right  of  aetton.  Afftettee  sbinild  have 
set  op  exoepttons  other  tban  this  pnth:Bbr 
exoeptkn,  or  gone  t»  trial  en  a  4eatsl  of  tlie 
ri^t  of  portltlan  in  an  aaswcr.  DcfeMUmt 
ucges,  ft  would  seen,  tliat  tf  she  Is,  la  point 
of  fact,  antltled  to  a  rlgbt  «f  usafraot,  as  sor- 
Tlving  widow  ta  commaidty,  the  co-owoers 
with  ber  are.  as  a  restittlag  fact,  cut  off  from 
a  rlgbt  irf  partition.  If  by  this  i^e  means 
that  abtee  the  act  of  1S44  die  chUdren  of  tbe 
marriage  cannot  aue  and  acrtally  recover 
from  the  mother,  and  take  out  of  ber  posses- 
sion, freed  from  her  usufroctoary  tighta,  their 
Cather'a  Interest  ia  tbe  commimity  property, 
she  is  supported  in  her  contention  by  tbe  de- 
cisions of  this  court  In  Day  t.  CoUIds,  S  Lit. 
Ann.  688.  The  court  held,  however,  in  tlmt 
case,  that,  notwithstanding  tbe  existence  of 
nsufmct,  the  affairs  of  the  community  cooid 
be  ascertained  and  liquidated  by  actkaL  See 
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Ogden  T.  Unlvemtx,  49  U.  Ann.  185,  21 
^ouUi.  666;  Succession  of  Moore,  42  La.  Anb. 
338,  7  aouth.  5«1.  We  are  not  aware  tbat 
this  court  bad  ewr  held  that  Uie  fact  of  tile 
existence  of  tlie  usufruct  in  the  aurvlTlng  part- 
ner In  community  would  cut  oS  an  actltui  of 
partition  by  tbt  helra  of  tbc  otber  apouae  If 
tbe  result  of  tbe  partition  would  not  be  to 
extlnguisb  tbe  oaufrttctuary'a  rlgbt.  Tbe  ex- 
preaskMia  used  In  DIekaou  t.  Dickson,  33  La. 
Ahm.  1372,  IS77-1380,  do  sot  go  that  far. 
We  are  not  dtepoaed  to  pa«s  upon  tbat  ques- 
tlon  on  OM  excepttoo  of  no  cause  of  action. 
Article  605  of  tbe  Revised  CItU  Oode  declares 
tbat  tbe  owner  may  mortsage,  wfH,  or  alienate 
tbe  tblng  subject  to  tbe  usufruct  without  tbe 
ooDsent  of  tbe  usufructuary,  but  be  Is  pro- 
hibited from  doing  It  In  mcb  circumstances 
and  under  stioh  etmdltlons  aa  may  be  injurious 
to  the  enjoyment  of  the  uaufructuary.  Tbls 
article  deals  wltb  tbe  conventional  usufruct. 
We  have  several  Instances  In  the  Code  where 
the  property  affected  by  a  usufruct  Is  none 
tbe  less  authorized  to  be  sold  If  sold  subject 
to  tbe  usufruct.  Articles  684.  586,  687.  We 
think  that  question  should  be  left  to  be  deter- 
mined after  evidence  adduced  ob  tbe  fMts 
of  each  particular  case. 

Vn'e  would  regret  tbat  t  succeSKlon  as  small 
fls  tbls  succession  Lb  should  be  exhausted  1^ 
costs,  and  we  feel  warranted,  to  View  of  tbe 
discussion  of  tbe  subject  before  us,  In  making 
some  remarks  which  may  have  the  effect  of 
putting  an  end  to  future  litigation.  Tb«  um- 
fruct  granted  to  the  sorvlvbig  partner  lb 
community  under  the  act  of  1844  ifiecOou  620, 
Rev.  St)  Is  one  conferred  upon  blm  or  ber  by 
tbe  law  Itself.  It  exists  subject  to  tbe  right 
of  tbe  decf^ased  Bpouse  to  control  and  regu- 
late It,  either  in  part  or  eutirdy,  by  bis  last 
will  and  testament  Xf  be  makes  no  last  will, 
the  law  deidaret  tbe  iarvtvlng  partner  shall 
liold  in  usufruct  so  much  of  tbe  shsffe  of  tbe 
deceased  In  said  community  as  may  be  liiber- 
Ited  by  his  Issue,— hi  tbat  case,  tbe  wbtrfe  of 
his  share.  If  by  bla  will  be  bas  disposed  of 
certain  specific  property,  and  no  more.  In  full 
ownerablp,  tbat  particular  property  would 
pasa  out  of  tbe  succession  to  tbe  legatee,  free 
from  the  usufruct^  but  tbe  osufrnot  Would  at- 
tach to  tbe  balance;  that  being  "so  mucb  of 
bla  share  In  the  community  property  as  would 
be  inherfted  by  his  issue"  under  tbe  circum- 
stances. Tbe  cutting  off  of  tbe  usufruct 
would  be  measured  exactly  bfy  what  bod  been 
disposed  of  by  tbe  deceased  spouse  to  the 
prejudice  of  tbe  usufruct  and  Inconsistent 
wltb  it  If  tbe  deceased  left  the  survivor  tbe 
full  ownership  of  certain  property,  be  or  ri>c 
would  take  tbat  holding  tbe  balance  of  bis 
sbare  In  nsufruct.  If  be  left  a  legacy  to  a 
third  persoi^  payable  out  of  tbe  revenues  of 
either  the  whole  of  his  share  In  tbe  commn* 
nity  property,  or  of  a  particular  or  specific 
part  of  It,  tbe  survivor  would  take  the  usu- 
fruct, but  with  the  charge  upon  It  of  mak- 
ing payments  of  tbe  legacy  out  of  tbe  revenues 
to  tbe  extent;  tbe  legatee  baviug  the  rlgbt  to 


make  bis  legacy  available  Iv  and  ttirougb 

tbe  usual  legal  remedies. 

For  the  reasons  assigned  herein,  It  Is  or- 
dered, adjudged,  and  decreed  tbat  tbe  Judg- 
ment herein  appealed  from  be,  and  the  same 
Is  hereby,  annulled,  avoided,  and  reversed, 
and  the  exception  of  no  cause  of  actk>n  is  set 
aside,  and  tills  cause  Is  hereby  remanded  to 
the  district  court;  with  orders  to  reinstate  the 
same  for  further  proceedings  according  to 
law.  OodtB  ef  appeal  to  be  paid  by  appellee; 
those  of  the  lower  court  to  aWalt  tbe  final  de- 
d^on  of  the  caae^ 

On  AM^cation  for  Rehearln]^ 

(June  26.  IMS.) 

Among  otbef  grounde  amigned  by  appellee 
for  a  reheating.  It  Is  urged  tbat  ebe  bad  filed  a 
motion  to  dismiss  the  appeal  for  want  of  ju- 
risdiction ratlone  materice,  as  tbe  amount  in 
dispute  was  below  tbe  limit  of  our  appellate 
jurisdiction.  Tbe  motion  did  not  escape  our 
attention.  It  was  considered  by  the  court 
though  no  mention  was  made  of  the  fact  in 
our  Judgment  Appellee  must  bear  in  mind 
that  the  appeal  In  tbls  case  was  taken  from  a 
judgment  of  the  distrtct  court  AUBUlnlng  an 
exccptlttl  of  no  cause  of  action.  For  tbe  pur- 
poses  of  tbe  trial  of  that  deception  the  alle- 
gations of  plaintiffs'  petition  were  taken  for 
true,  and  they  must  also  be  taken  for  true  tar 
tbe  purposes  of  the  appeal  taken  from  tbe 
judgment  suMalnlng  the  exception.  Matters, 
tberefore,  are  not  In  a  condition  sucb  as 
would  jfflrtlfy  tbe  court  in  declaring  that  the 
claims  and  amounts  for  whlcb  plaintlflb  allege 
appellee  to  be  responsible  are  flctltious  claims, 
or  foe  flctltlona  or  Inflated  amounts.  Testing 
our  jurisdiction  from  the  standpoint  of  appel- 
lantB'  allegatlone  tbat  the  appellee  Is  charge- 
able wltb  tbe  amounts  declared  on  by  the 
plaintiffs  in  partition,  there  Is  no  ground  for 
dismissing  tbe  appeal.  Tbe  mottw  to  dismiss 
for  wflot  ot  Jurisdiction  wan  not  well  grovnA- 
ed, 

Tb*  rtfieattag  to  refoned. 


(lOT  La.) 

VALLEBJ  V.  HUNSBERRY.    (No.  14.211.)i 

(SnpniDe  Oinrt  of  LouMann.  April  14,  1902.) 

APPKAL— DISMiegA  D-BOND— WAIVBrR— venub 
'-RBMOVAL  FROM  PARISH. 

On  the  Motion  to  Dismiss  the  Appeal. 

1.  A  motion  to  dismiss  an  appeal  because 
of  informality  Id  or  absence  of  an  order  of 

appeal  must  be  filed  within  three  days  after 
toe  filing  of  the  transcript  In  this  court. 

2.  Wfaen  tbe  district  court  grants  an  appeal 
to  tbe  ^rcuit  court  on  coudiuon  tbat  a  bond 
be  filed  for  au  amount  &zo6.  It  may  vacate 
Btich  an  or(1«r  before  the  filing  Of  tne  bond, 
and  irrant  an  npi^eitl  to  this  Court  If  the  same 
Is  applied  for  in  time. 

3.  The  frrantin;;  of  an  appeal  to  a  court 
which  !b  without  jurisdiction  to  hear  the  same 
does  not  devest  the  trial  court  of  jnrlsdictioo 
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to  grant  an  appeal  to  another  tribunal  to  wluch 

sucD  appeal  properly  lies. 

4.  Where  an  appeal  is  taken  by  motion  in 
open  court  at  the  same  term  at  which  the 
judgment  ia  rendered,  no  citation  of  appeal 
IS  required. 

5.  Where  a  motion  to  dismiss  an  appeal  is 
predicated  npon  several  grounds,  the  last  stat- 
ed of  which  refers  to  want  of  citation,  the 
latter  will  be  considered  waived. 

On  the  Merita. 

6.  Where  a  party  has  remoTed  from  one 

Sarlsb  to  another  without  making  a  formal 
eclaration  of  intention,  as  provided  by  Civ. 
Code,  art.  42,  he  may  be  sued,  within  the  year, 
at  the  option  of  the  party  claiming,  in  either 
parish.  And  the  fact  that  hU  domicile  in  the 
parish  ad  gucm  is  with  his  employer  does  not 
affect  the  question. 
(Syllabus  by  the  Court) 

Anneal  from  Judicial  district  court,  parish 
of  VennUlon;  Minos  T.  Gordy,  Jr.,  Judge. 

Action  by  Louis  Yallee  against  ColnmbuB 
Hnnsberry.  Judgment  for  plaintiff.  De- 
fendant appeals.  Reversed. 

Edward  Simon,  for  appellant.  U  L.  Bour- 
ge^  for  appellee. 

On  the  Motion  to  Dlamlaa  the  Appeal. 

MOMBOK.  J.  The  transcript  In  this  case 
was  filed  in  this  court  November  8, 1801;  and 
upon  February  2l8t  of  the  present  year  the 
defendant  and  appellee  moved  to  dismiss  the 
appeal  upon  tbe  grounds  (1)  that  the  transcript 
fails  to  show  any  order  of  appeal  from  the 
only  final  Judgment  "read  and  signed";  (2) 
that  the  dtetrlct  court  had  devested  itself  of 
Jurisdiction  by  granting  an  appeal  to  the 
court  of  appeals,  and  could  not  thereafter 
grant  an  appeal  to  this  court;  and  (8)  that  no 
notice  of  the  appeal  was  served  on  the  ap- 
pellee or  his  counseL 

As  to  the  first  ground,  the  motion  cornea 
too  late.  Webb  v.  Keller,  39  La.  Ann.  55*  1 
South.  423. 

As  to  the  second,  the  transcript  shows  that 
a  Judgment  was  rendered  September  12th, 
"maintaining  the  exception  of  want  of  Juris- 
diction and  dismissing  the  suit,"  and  that 
upon  the  same  day  au  appeal  was  granted  to 
the  court  of  appeals,  conditioned  upon  the 
applicant's  giving  bond;  that  upon  the  fol- 
lowing day,  no  bond  having  bera  filed  in  the 
meanwhile,  on  motion  of  the  applicant's  a^ 
tomey  the  order  of  the  previous  day  was  va- 
cated, and  an  appeal  was  granted  to  this 
court.  It  is  clear,  under  these  circumstances, 
that  the  Jurisdiction  of  the  district  court  bad 
not  been  devested.  But  if  the  bond  had  been 
Bled  under  the  first  order,  the  subsequent  dis- 
covery  that  the  appeal  had  been  made  re- 
turnable to  a  court  having  no  Jurisdiction 
would  have  entitled  the  appellee  to  an  ap- 
peal to  a  competent  tribunal.  If  applied  for  In 
time;  the  first  order  In  such  case  being  a 
nullity.  McWlUlams  v.  Michel,  48  La.  Ann. 
DS4,  10  South.  11. 

As  to  the  third  ground  set  forth  In  the  mo- 
tion, the  transcript  shows  that  the  appeal 
was  taken  by  motion  In  open  court  It  also 


shows  sOTlce  of  dtatlon  of  appeal  upon  ''W. 
P.  Edwards.  Esq.,  a  member  of  the  firm  of 
Edwards  &  Green,  attorneys  for  defendant, 
In  person.  In  the  town  of  AbbevUl^';  and 
whilst  It  does  not  appear  from  the  transcript 
that  Edwards  and  Green  were  the  attorneys 
of  record,  and  the  fact  is  denied  bi  flie  mo- 
tion filed,  neither  does  It  appear  that  a  cita- 
tion was  necessary.  Beyond  this,  the  mo- 
tlon  to  dismiss  sets  forth  Beveral  grounds, 
the  last  of  which  relatea  to  the  want  of  no- 
tice, and  It  has  been  hdd  that  this  amounts 
to  a  waiver  of  such  notice^  Stats  Monte- 
gut,  7  Mart  (O.  S.)  44S. 

Xbe  motion  to  dismiss  the  appeal  Is  there- 
fore overruled. 

On  the  Merits. 

The  petition  alleges,  in  substance,  that  tbv 
defendant,  by  verbal  emtract,  leased  to  the 
plaintiff  a  tract  of  land  tor  one  year  at  the 
stipulated  price  <MC  $100;  '*tiiat  the  agreranent 
was  that,  as  soon  as  the  said  lessor  could 
communicate  vrith  his  godson,  so  as  to  find 
out  what  buildings  he  could  deliver  to  the 
lessee,  this  contract  of  lease  was  to  be  writ- 
ten by  J.  N.  Green,  Eeq.,  and  signed  by  lessor 
and  lessee^;  that  said  Green,  by  dhrection  of 
defendant,  drew  up  a  contract,  the  terms  of 
which  were  different  from  those  agreed  on, 
which  plahitlff  refused  to  sign,  offering  at  the 
same  time  to  sign  a  contract  drawn  in  con- 
formity to  said  agreement,  but  that  this  was 
refused  by  the  defraidant;  and  that  plaintiff 
thereby  sustained  loss  and  damage,  the  de- 
tails of  which  are  set  forth,  In  the  sum  of 
$2,500,  for  which  he  prays  Judgment.  Gita- 
tion  was  served  on  the  plaintiff  personally  in 
St  Martinsville,  and  he  filed  a  plea  to  the 
Jurisdiction  of  the  court  on  the  ground  that 
he  had  abandoned  his  domicile  In  the  parish 
of  Vermilion,  and  resided  In  the  parish  of 
St  Martin.  Upon  the  trial  of  this  exception, 
the  defendant,  who  was  examined  at  St  Mar- 
tinsville by  commission  In  April,  1901,  es- 
tlfled  that  he  lived  In  that  town;  that  he  was 
working  as  the  servant  oi  the  Beverend  Au- 
gustus Thebault,  and  living  on  his  premises, 
and  bad  been  so  working  and  living  constant- 
ly for  six  months;  and  that  he  had  formerly 
lived  in  the  parlsb  of  Vermilion,  but  had  left 
there  permanentl7,  and  with  the  Intention 
never  to  return.  The  Beverend  A.  Thebault 
also  examined  by  commission,  corrobwated 
the  testimony  of  the  defendant  to  the  effect 
that  the  latter  was  domiciled  with  and  work- 
ing for  him  at  his  residence  In  St.  Martins- 
ville; that  he  had  left  the  parish  of  Vermilion 
permanently,  and  had  directed  the  witness 
to  sell  his  (defendant's)  plantation  In  Vermil- 
ion. Thwa  la  nothing  In  the  record  which  in 
any  manner  suggests  a  doubt  as  to  the  verity 
of  tills  testimony.  It  falls  short,  however, 
of  showing  that  a  year  bad  elapsed,  prior  to 
the  service  of  the  citation,  since  the  defend- 
ant had  abandoned  bis  domicile  In  the  parish 
of  Vomlllon.  On  the  contrary,  considered 
In  connection  with  some  other  evidence  In  the 
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record,  It  Is  manUest  that  the  yax  liad  not 
da^psed.  Under  these  circanutances,  and  as 
It  Is  not  dalmed  that  he  had  made  written 
declaration  of  httention,  as  prorided.  by  CIt. 
Oode,  art  42,  It  was  optional  with  the  plain- 
tiff to  sue  him  In  etth«:  parish.  Oode  Frac. 
art  167.  Ansbacker  t.  De  Nevn^  46  La. 
Ann.  m,  IS  Sooth.  886.  The  fact  that  hta 
domicile  in  the  parish  of  St.  Martin  Is  at  the 
residence  of  the  reverend  gentleman  by  vhom 
be  Is  employed  In  no  manner  aCfecbB  the  ques- 
tion. Some  time  aftor  the  plea  to  Jurisdic- 
tion was  filed,  the  defendant  filed,  an  excep- 
tion to  the  effect  that  the  citation  wu  de* 
fectlT^  as  not  setting  forth  bis  domicile,  and 
that  It  was  sored  by  the  sheriff  of  the  parish 
of  St.  Hartln.  This  exception  wu  not,  bow- 
ever,  passed  on  by  the  district  coort.  has 
been  referred  to  here,  and  therefore  reqalres 
DO  fnrthcs  notice. 

Far  these  reasons,  it  is  ordered,  adjudged, 
and  decreed  that  the  judgment  appealed  from 
be  annulled,  avoided,  and  revmed,  and  that 
this  cause  be  remanded  to  be  proceeded  with 
according  to  law;  the  defendant  to  pay  the 
costs  of  the  appeal,  and  the  costs  of  the  dis- 
trict court  to  await  final  judgment 


a07  La.) 

STATB  T.  BROUSSARD.     (No.  14,493.)i 

'Sapreme  Court  of  Loniriana.    June  10, 

1902.) 

CRIMINAli  X«AW— APPEAL— QUESTIONS  PRB- 
SBNTBD. 

1.  Where  so  accused  Is  charged  with  the 
larceiiy  of  property  which  may  be  the  subject 
of  that  offense,  and  Is  found  guilty  as  charged, 
motions  for  new  trial  and  in  arrest  of  Judg- 
moit.  predicated  on  the  ground  that  the  offense 
provea  on  the  trial  was  "severing  from  the 
soil,"  but  unaccompanied  by  any  bills  of  ex- 
ception or  by  the  evidence  relied  on,  present 
DO  question  of  law  for  the  conrideration  of  this 
coorL 

(Syllabus  by  the  Court) 

Appeal  from  judicial  district  court,  pariA 
of  VernilUon:  Minos  T.  Otnrdy,  Jr.,  Judge. 

Thomas  Broossard  was  convicted  of  laiv 
ceny,  and  appeals.  Affirmed. 

8.  P.  Watts,  for  appellant  Walter  Gulon, 
Atty.  Gen.,  and  J.  Nelson  Gi-eene,  Diet  Atty. 
[l^exria  Gulon,  of  counsel),  for  the  State, 

MONROE,  J.  The  defendant  In  this  case 
rag  tried,  convicted,  and  sentenced  upon  the 
charge  that  he  did  on  or  about  the  6th  day 
of  September,  1900,  "unlawfully,  willfully, 
and  feloniously,  take,  steal,  and  can-y  away 
two  Bacl£8  of  com,  of  the  value  of  one  dollar, 
nnd  the  jiroperty  of  one  Baptlste  Gilbert" 
A  motion  for  new  trial  was  made  on  the 
frround  that  the  evidence  adduced  showed 
"that  the  com  which  was  stolen  was  on  the 
stalks,"  and  the  only  "conviction  In  this  case 
that  would  conform  to  the  facts  would  l>e 
UBdef  a  charge  of  'severing  from  the  soil.* 
with  allegations  of  the  ownership  of  the  real- 
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ty  Incorporated  timreln.**  In  ororullng  this 
moUon,  as  also  a  motion  in  arrest  the  jndga 
a  quo  says  "that  the  court  considered  that 
the  evidraice  before  the  jury  justified  them 
In  retnmhig  a  Tcadict  of  guilty  against  the 
accused;  the  evidence  showing  that  the  ac- 
cused was  seen.  In  the  nighttime,  carrying  a 
sack  of  cwn  out  of  the  field  nt  the  Injured 
party,  and  be  (the  accused)  Immediately  be- 
came a  fugitive  from  justice,  and  evaded  a^ 
rest  for  a  period  of  neariy  a  year.  As  to 
the  motion  In  arrest  of  juc^ment^  the  facta 
before  the  jury,  to  my  mind,  did  not  estab- 
lish severance  fcom  the  soil.  The  piwf,  as 
above  stated,  was,  the  acensed  was  caught 
with  the  sack  of  com  on  his  back,  going 
out  oC  the  field." 

There  is  no  question  of  law  presented,  and 
the  judgmwt  appealed  from  Is  afllrmed. 


(107  La.) 

Succession  of  BUDDIG.    (No.  14,178.) 

(SuiHwme  ODurt  of  Ijouiaiana.    June  16, 

1902.) 

UFB  INBURANCB-DEATH  07  HU8BAND-C(»(- 
HVNITT  PROPERTY-lNVaSTHHHT 
BY  TUTOR. 

1.  A  policy  of  life  insurance  issued  to  a  mar- 
ried man  during  the  existence  of  the  commun- 
ity, and  made  payable  to  his  executors,  ad- 
ministrators, and  asaie^s,  falls  into  the  com- 
munity, and  not  his  separate  estate,  on  the 
dissolutiou  of  the  former  by  hie  death, 

2.  In  answer  to  a  rule  taken  by  the  under* 
tutor  against  the  tutrix  to  show  that  proper 
investment  has  been  made  of  a  minor's  funds 
the  tutrix  should  clearly  show  that  the  law 
has  beeu  complied  with. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court  parish  of 
Orleans;  George  H.  Th^ard,  Judge. 

In  the  matter  of  the  succession  of  Henry 
Buddig.  From  a  Judgment  on  the  account. 
Otto  Knoop,  under-tntor  of  certain  minor  chil- 
dren, appeals.  Affirmed. 

Frank  McOloin,  for  appellant  Back, 
Walshe  ft  Buck,  for  appellee  Mrs.  Hemrr 
Buddig. 

BI^ATTX,  J.  Opponent  claimed  an  amouBt 
collected  on  an  insurance  policy  Issued  to  the 
late  Henry  Buddig  constitutes  a  separate  as- 
set and  does  not  fall  Into  the  oommnnlty. 
Otto  Knoop,  nnder-tutor  of  Marie  L.  and 
Frederick  M.  Buddig,  minor  children  of  the 
late  Henry  BudcUg,  obtained  an  order  of  the 
district  court  directing  Mrs.  Henry  Bnddlg, 
natural  tutrix  of  these  minors,  to  file  a  de- 
tailed and  specifle  account  at  her  adminis- 
tration, and  to  show  cause  why  slie  should 
not  Invest  the  funds  of  the  minors  In  tmnds 
of  the  state.  In  accordance  wlUi  an  order  of 
the  court  which  had  been  previously  issued. 
In  compliance  with  the  order  of  the  court 
on  the  rule  of  the  und^tntor,  the  tutrix  fiK- 
ed  a  proTlslonal  account  of  tutorship.  The 
following  Is  one  of  Qie  Items  of  the  account 
showing  assets  as  follows:  "Ufe  Insurance 
policies  payable  to  estate  of  assured  falling 


Digitized  by 


362 


82  BOnTHXBN  BaPOBTKB. 


to  tbe  ooauntmlCT.  TSOiOoa**  Otto  Knoop,  vn- 
der-tutor  of  tke  ckUdreB,  opposed  tbe  account 
us  errooeous,  beccnse.  as  lie  allies,  tbe  es- 
tate, ana  not  tbe  coouimiifty,  was  ths  benefl- 
clary.  Otto  Kooop,  nndertator,  also  filed  a 
rale  to  compel  the  tutrix  to  show  cause  why 
she  had  not  complied  wltti  tbe  court's  orOer 
ref;ardli«  the  bonte  of  tbe  minors.  The  ert- 
deDce  abowa  that  tbe  policies  were  tesoed  In 
faror  of  the  executors,  mSmlntstrators,  and 
esaigris  of  the  aasoKd,  Henry  Buddtg.  With 
reference  to  tbe  boDda.  an  exhibit  shows  a 
list  of  SO  etate  bonds  beaded  by  the  nattKG 
of  the  two  minors  b^re  naiaed;  but  noth- 
ing shows  that  they  have  been  registered  hi 
the  omce  of  the  auditor.  Ttas  district  cotvt 
homologated  the  provisional  account  oC  Mrs. 
Henry  Buddig  by  judgtaent  s^ed  on  De- 
ceml)er  10,  1000.  The  mle  before  aoentloBed 
harlng  been  filed  separately,  the  district  court 
passed  upon  the  Issues  It  presented  In  a  sep- 
arate Judgment  dlsmtostais  the  demand  of  the 
undM-^tntor.  From  tbe  judgment  homolognt- 
ing  the  account,  and  from  the  Judgment  dis- 
missing the  rule,  the  onder-tutor  appeals. 

We  take  up,  In  the  drat  place,  for  decision, 
the  question  whether  the  amount  collected  on 
the  policy  of  iDSUrance  belongs  to  the  sep- 
arate estate  of  the  assured  or  to  the  com- 
muuity.  The  late  Henry  Buddlg  died  intes- 
tate, and  left  no  creditors.  His  estate  was 
large,  and,  unless  these  policies  belong  to  a 
separate  estate,  as  claimed  by  oppouent,  all 
the  assets  fall  Into  the  community  between 
hitti  and  his  wife,  wbicb  was  dissdved  by 
bis  death.  Tbe  assured  having  made  the 
policy  payable  to  an  "executor,  admiolstra- 
tor.  or  assigns,"  It  is,  In  our  view,  as  If  it 
bad  been  made  payable  to  himself,  the 
question  arises,  since  tlie  hnsband  has  tlie 
right  to  take  out  a  policy  upon  his  life  in 
favor  of  bis  wife,  and  make  tt  a  separate 
asset  of  bent,  why  may  be  not  take  ont  a 
policy  in  his  own  Interest,  and  make  It  part 
of  his  separate  estate?  We  can  only  say  In 
answer:  The  two  Interests  are  not  entirely 
similar.  Different  Issues  present  themselves 
when  the  wife  Is  concerned  from  what  they 
are  when  It  is  Uto  bosbaad  who  Is  concern- 
ed. The  htisband  is  tbe  bead  and  master  of 
the  community.  On  tbe  other  band,  getiera]- 
ly,  wlien  the  wife  takes  diarge  at  the  com- 
munity because  <tf  tbe  dntta  of  her  hasbond, 
or  sometimes  his  Insolvency,  or  for  any  oth- 
er cause,  she  is  accorded  certain  rights.  She 
can,  for  Instsnce,  renoonce  the  community, 
and  recover  the  amount  of  a  policy  of  which 
she  Is  the  beneficiary.  But  even  as  to  her 
we  do  not  Imagine  that  tt>e  coorts  will  go 
any  farther  than  they  bave  toward  ivotect- 
Ing  her  separate  Interest  Witli  reference  to 
the  husband,  the  conditi<»is  are  not  the  same. 
He  taas  no  right  to  transact  so  as  to  build 
up  a  separate  estate  to  tbe  disadvantage  of 
the  c>jmmuiiUy.  As  to  him,  primarily  all  the 
property  belongs  to  the  community.  Every- 
thing left  at  the  dlssolutiou  la  presumed  com- 


mon. Thtt  court  bss  never  been  csfled  itpoo 
to  decide  the  tosaes  now  ta  band.  By  -tafer- 
ence  only  a  similar  question  tnu  treated,  to 
a  case  which  WHI  be  cited  In  a  ttoocnt  Tbe 
court  said  that  tlie  right  and  obligation  dated 
back  to  the  moment  the  contract  was  complet- 
ed; that  the  date  the  policy  was  Issned  wss 
to  be  considered  In  determining  to  wbom  the 
amonot  wss  to  be  paid,  otherwise  sidiseqaenc 
acts  wonld  bare  retroactive  effliect.  "Tbe  char- 
acter of  the  Interest  and  eC  Ifte  ownership, 
therefore,  takes  its  Impress  from  the  date  of 
tlie  contract."  Ctv.  Code.  art.  2141;  la  re 
Mo^eman's  Estate,  88  La.  Atm.  219.  It  is  not 
because  the  Insured  directs  tbat  the  policy  be 
paid  to  bis  executor  or  administrator  that  It 
ts  to  be  Inferred  that  he  intended  that  It 
should  not  be  considered  as  forming  part  of 
tbe  estate  of  the  community.  We  have  read 
with  attention  the  case  of  Lambert  v.  Insur- 
ance Go.,  50  La.  Ann.  1032,  24  Soutb.  16,  cited 
by  learned  coimsel  for  opponent,  and  have 
not  found  the  principle  annonnced  as  apply- 
ing here.  The  deciaion  sustained  Jurispro- 
dence  of  a  prior  date  as  relates  to  the  wife 
as  iDenefidaiy  of  a  policy  taken  out  by  her 
husband,  and  does  not  bold  or  watrant  the 
conclusion  that  the  husband  can  make  a  poli- 
cy a  separate  asset  by  directing  in  a  policy 
Issued  during  the  comnmnity  that  it  t>e  paid 
to  kis  ocecutor.  Ooamoa-Iaw  authorltiea.  un- 
der a  system  of  laws  which  does  not  recog- 
nize the  presumption  that  all  property  ac- 
quired daring  tbe  commaaity  becomes  assets 
of  the  community,  cannot  have  a  direct  bear- 
ing upon  fbB  Issues  here.  We  have  read  the 
histructlTe  and  ii^resting  decision  from  tb» 
Journal  de  Palais,  A.  D.  1877.  p.  1068^  cited 
by  learned  coanseL  Tbe  insurance  was  tak- 
en ont  in  lAie  name  of  the  two  spouses.  The 
court  held  that  the  surviving  wife  acquired  a 
personal  right,  and  to  that  aiaatt  there  Is, 
perhaps,  some  similarity  between  our  and 
the  Xi^rNich  jurisprudence.  We  take  tt  that 
li'rench  authorities  are  iwt  always  ttaemagbly 
In  accord.  On  psffe  1009  at  tbe  same  volnme 
of  tbe  Jwmal  it  Is  said,  iuta  alta,  qioa  the 
subject:  "I^a  femme  ne  ponmlt  pas  en 
presence  de  I'ifl  504  C  Comm.  leou^  aa 
detriment  de  la  masse  un  avantage  que  Inl 
auralt  fait  son  marl,"— «  conclusion  not  nu- 
tained  by  the  preceding  text  of  tbe  (pinion, 
and  which  has  application  to  the  husband  hi 
tlie  case  here  as  one  who  cannot  advantage 
himself  by  an  Investment  at  ctxnmnnity 
funds. 

The  only  ofbw  question  In  fbis  case  li 
whether  there  has  been  sufficient  compUaan 
witb  tlie  rule  regarding  the  Investment  of 
minors*  fimds  In  state  bonds.  Tbe  tutrix  has 
Introduced  a  list  of  bonds  bought  for  her 
minor  children.  She  sboald,  we  think,  in  an- 
Hwer  to  the  rule,  have  shown  that  she  had 
made  the  Investment  as  required.  We  have 
no  reason  to  think  that  she  has  failed  to  have 
proper  registry  made  of  those  bonds  as  requir- 
ed by  article  34S  of  tbe  Civil  Code;  but  Uut 
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fefit  mmtt  to  Aovn,  L  tbat  -Qieae  bonds  are 
scoperiy  r^totcKd. 

It  It  tlierafoR  otdered.  adjudged,  and  de- 
creed tbat  the  Judgment  of  tiie  dletrict  oonrt 
lionMriogatb^  the  proTlatonal  account  of  Mrs. 
Heniy  Bnddlg,  and  signed  on  tlie  lOth  of 
L>ecember,  1900.  be,  and  It  Is,  a£Ehmed  at 
anpeOant^s  costs.  As  to  the  second  Judgment 
in  tbe  same  reccwd,  It  Is  ordwed,  adjudged, 
and  decreed  that  the  Jvdfement  be,  and  It  Is 
hereby,  amended  by  directing  the  tutrix  to 
pRHSit  proper  proof  to  the  eonrt  of  all  In* 
vestnenta  for  the  minors,  Uarle  Marguerite 
Buddig  and  Frederick  If.  Baddig,  by  Ounw- 
Ing  itet  the  bonds  have  beeia  duly  registered 
In  the  audltaM^  ottoe  In  the  manna-  letiulted 
by  artlde  348  o<  the  CItU  Code.  This  part 
of  the  case  la  remanded  In  order  that  ad- 
ditional tcatbonaiy  taaj  be  beard  In  accord- 
ance ulth  the  views  before  etpreased.  In 
other  respects  the  Judgment  la  afflnued*  at 
uppOite'u  Gosta. 

Ob  Apptkatloti  for  Sefaeaill^ 

(June  80,  1002.) 

"OtB  Ja^gnant  mpealed  from  dlsmlsstag 
oppositkm  to  the  aooonnt  of  an^llee  vas 
affirmed,  with  coats  of  anfMl  vpon  tte  ap- 
yeUant,  whUs  the  Jodgment  dlsmtartag  ap* 
pell  ant's  rale  upon  trrtrli  was  rerersed,  with 
coats  of  appeal  apoB  appellee.  To  ttala  extent 
there  waa  error,  which  we  correct  at  onoe, 
'and  without  gtantteg  a  rehearing,  aa  wa  do 
not  thUdL  that  a  rehcartaig  la  necessary  to 
the  end  of  merdy  conectlng  a. decree  in- 
volving costs  to  a  very  enuiU  amooBt;  It  la 
ordered,  adjodae^  and  decceed  that  oar  orig- 
inal decree  Is  amended  ao  as  to  charge  all 
coats  to  appellee,  the  tatrix,  who  shall  pay 
tbeea  eests  out  «C  ttie  estates  of  Oie  mhiora. 
whom  Ae,  as  tutrix,  reprcaenta,  and  that  none 
of  these  coats  are  due  by  the  under-tutor,  who 
has  acted  tor  and  In  the  interest  of  the  mi- 
nors. Thia  amendment  having  been  made, 
the  tehcarlng  la  refused. 


a07  La.) 

STATE  «c  rel.  PRINCE  et  al.  v.  POLIOQ 

JUKY  «t  «1.    (No.  14,121.)! 
(Supreme  Court  of  Loalsiana.    Feb.  8,  1902.) 

HANDAUUS-APPLICATION— DSLAT-SN- 
FOftCBUBNT  OF  CONTRACT. 

1.  nie  ap^ieatlsn  tor  writ  maat  he  timdr 

filed. 

2.  The  one  to  whom  the  bid  was  awarded 
went  in  posseBsioD  of  the  fraucbise  aod  privi- 
)ei;e  wHh  the  Bsseot  of  tbe  rdators.  He  had 
b(>oD  in  poucBMon  aud  at  work  for  the  past 
two  noatba  prior  to  relator's  application,  and 
ueerb;  a  year  prior  to  the  prescat  date, 

8.  Etxaaiinatian  has  not  resuUed  iu  finding 
•U7  authority  to  austnin  a  Baaudamos  filed  at 
h!*  late  a  date  in  matter  of  an  awarded  CMi- 
tract,  after  the  award  has  been  made  and 
the  contractor  engaged  In  its  ezecntlon. 

>  Rcbearlng  daniod  Jam  IMI. 

f  S.  Sm  Handaauu^  veL  SS,  Cant.  Dig.  U  K.  UL 


4.  The  remedy  to  enforce  is  by  dlrert  action. 
A  Jodgmeat  in  mandamus  proceedings  would 
not  result  in  ending  the  litigation. 

5.  Tbe  right  of  relators  to  bring  an  ordinary 
■nit  is  qwdaUy  reeraved. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  pariah 
of  Concordia;  J.  L.  Dagg,  Judge. 

Application  by  tbe  state,  on  the  relation  of 
George  Prince  and  others,  for  a  writ  of  man- 
damus to  the  police  Jury  and  others.  Jodg- 
oaent  tor  defendants,  and  rotors  appeal.  AX- 
flnned. 

J.  S.  Boatner  and  Boatner,  Dodda  A  Boat 
ner,  for  app^ants.  John  Dale  and  Samuel 
LoctDS  Blam,  for  appellees. 

BREAUX,  J.  Relators  sued  for  a  writ  of 
mandamus  to  force  the  officers  of  the  munici- 
pality to  enter  into  a  contract  with  tbem. 
They  aver  that  the  police  Jury  illegally  adver- 
tised the  public  letting  of  a  public  ferry  for 
five  years,  from  Vldalla,  La.,  to  Natchez,  Mlas., 
by  inserting  In  the  advertlBemeut  that  "the 
right  Is  reserved  to  refuse  any  and  all  bids," 
and  that  the  president  of  the  police  Jury  re- 
fused to  let  the  ferry  privilege  to  them,  but 
that  after  the  bidding,  and  after  It  had  been 
announced  that  relators  were  the  highest  bid- 
ders, he,  by  private  contract,  let  the  ferry  priv- 
ilege to  S.  B.  McNeely  for  an  amount  less 
than  relators'  bid.  Plaintiffs  had  been  les- 
sees since  1896.  They  were  notified  to  va- 
cate and  to  discontinue  their  ferry  service  at 
the  end  of  the  term  of  tbe  lease  (1.  e.,  on 
March  11,  1901);  and  they  av»-  that,  being  In 
tenoranoe  of  their  legal  rights  at  the  time, 
they  sorretidered  the  ferry  in  accordance  with 
the  notice  they  received.  They  only  brought 
their  suit  by  mandamus  HO  days  thereafter. 
Plaintiffs  aver  that  the  police  Jury  was  with- 
out right,  under  the  terms  of  the  statute  whlph 
requfres  that  body  to  let  out  Its  contracts  to 
the  highest  bidder,  to  resefrve  "the  right  to 
reject  any  and  all  bids,*  and  to  follow  tip  this 
advertisement  by  rejecting  the  highest  bidder 
and  accepting  the  lowest.  Defendants,  on  the 
other  hand,  contend  that  relators  never  asked 
to  run  the  ferry  before  suit  had  been  filed; 
that  they  willingly  gave  up  the  ferry,  lis 
franchise  and  privilege.  It  appears  that  a 
committee  was  appointed  by  the  police  Jury 
some  time  before  offering  the  ferry  privilege 
tor  Bale,  and  a  committee  was  appointed  by 
the  dty  <tf  I^'atcfaea,  on  tfie  opposite  side  of  the 
tlver,  in  wder  to  act  togethw.  These  com- 
mittees met,  and  agreed  to  act  Jointly  as  far 
as  possible,  In  order  to  obtain  a  Joint  fory 
service.  Thi»  agreement  waa  carried  Into  ex- 
ecution. Bids  for  tbe  Natch^  aide  were  re- 
ceived; relators  bidding  $450,  and  the  one  to 
whom  the  contract  was  adjudicated  (Mc- 
Neely), fr>.~>2.  It  hai^ens  that  on  tbe  Xatches 
aide  the  relatora  were  the  lowest  bidders.  On 
the  yidalia  side,  restore'  bid  was  $360,  while 
that  of  McXeely.  to  whom  tbe  contract  was 
awarded,  was  sometUng  less.  Bespondotts 
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contend  that,  without  this  asreement  between 
the  anthorldes  of  TIdalla  and,  Natchez,  there 
would  have  been  two  ferries,— one  from  each 
side.— and  that  hi  consequence  the  public  have 
Buffered  IncouTenlence,  as  the  business  does 
not  Justify  two  ferries.  The  relators,  It 
seems,  were  advised  of  the  joint  action  of  the 
authorities  before  mentioned.  One  of  them 
was  present  In  Natchez  when  the  committees 
met  and  conferred,  and,  when  they  submitted 
thehr  bids,  relators  had  complete  knowledge  of 
everything  that  bad  been  done  to  place  the 
ferry  on  both  sides  In  the  hands  of  one  lessor. 

We  have  no  concern  with  the  plea  of  estop- 
pel, and  have  not  dwelt  upon  the  narratlre  of 
facts  as  above  with  any  thought  of  sustain- 
ing the  plea  urged  by  respondents.  We  pur- 
posely withhold  all  expression  of  opinion  re- 
garding eatoppd.  We  decide  that.  In  view  of 
the  facta  of  this  case,  mandamus  does  not  lie, 
although  it  may  be  that  relator  Is  entitled  to  a 
direct  action.  The  facts  are  referred  to  only 
as  showing  bow  far  the  contract  which  had 
been  awarded  as  before  mentioned  had  been 
executed  when  relator  sued  for  a  mandamus. 
There  had  been  acquiescence  enough  on  the 
part  of  the  relatcas  to  render  It  Impossible  for 
them  to  sustain  an  application  for  mandamus. 
The  writ  must  Issue  in  strict  conform!^  to 
law.  It  cannot  very  well  be  Issued  after  an 
act  has  been  completed  In  the  presence  of, 
and  without  objection  on  the  part  of,  the  one 
by  whom  mandamus  Is  asked.  Mandamus 
compels  the  performance  of  an  act  enjoined 
by  law,  and  does  not  Issue  to  compel  the  un- 
doing of  an  act  after  it  has  been  executed,  as 
In  this  case,  under  the  facts  and  drcumstan- 
ces  disclosed  by  the  record.  The  court  win 
not  make  an  order  to  affect  an  awarded  con- 
tract under  which  operations  have  been  con- 
ducted for  some  time  without  notice  ot  con- 
test, and  this  although  no  alUestltm  Is  dhrect- 
ed  against  the  one  to  whom  It  has  been 
awarded,  who  is  not  a  party.  Should  he,  in 
a  case  later,  by  direct  action,  be  made  a 
party,  he  may  Interpose  and  urge  irtiatever 
rights  he  may  have.  Less  grounds  were  held 
fatal  to  a  mandamus  In  Stote  t.  Commission- 
ers of  Printing,  IS  Ohio  St.  888L  In  People  v. 
Ounpbell.  72  N.  Y.  486,  It  was  said  that:  "If 
the  right  of  the  relator  was  absolute  to  con- 
tract, as  dalmed,  he  has  a  remedy  at  law, 
and  was  no^  in  strlctoeas,  entltied  to  a  man- 
damus. If  the  rdator  has  complied  with  the 
provisions  of  the  city  charter,  he  has  a  right 
against  the  dty  for  damages  sustained.  No 
rule  la  better  settled  than  tliat  in  such  a  case 
mandamus  .wHI  not  lie.**— dtlng  a  number  of 
declBlonB./In  State  v.  Board  of  Education  of 
City  of  Fond  du  Lac,  24  Wis.  6S4,  the  court 
went  further  than  there  is  any  necessity  In  or- 
der to  support  our  view,  by  holding  that  the 
mere  letting  of  public  works  doa  not  entitle 
the  one  who  claims  that  he  Is  the  lowest  bid- 
der lo  a  mandamus  to  compel  the  letting  of 
the  contract  to  blm  after  his  bid  has  been,  re- 
jected, and  the  contract  awarded  to  another; 
that  the  bidder  has  no  absolute  right  to  a  writ 


ctHDpelllng  the  execution  of  a  contract  wltb 
him  after  one  has  been  In  fact  let  to  anotber. 
This  view,  also,  Is  sustained  by  dted  decl- 
slons.  The  weight  ot  authority  seems  to  bold 
that  a  bidder  cannot  compel  the  Issue  of  a 
writ  of  mandamus  to  force  the  officers  to  en- 
ter into  a  contract  with  blm  after  the  award 
has  been  executed.  Pavtng  Ga  t.  Murphy, 
23  a  C.  A.  681,  78  Fed.  28,  87  L.  B.  A.  634. 
Mr.  High,  In  his  Bxtraor^naiy  L^al  Beme- 
dles,  is  equally  as  clear  In  the  view  ex- 
pressed. Page  74  et  seq.  These  decisions  go 
much  farther  than  thm  is  any  necesstty  tor 
us  to  go  hi  this  case./ 

Other  grounds  germane  to  the  foregolns  are 
equally  as  fatal  to  the  mandamus  tm  whicb 
relator  sues,  vli.:  It  will  not  be  gcaoted 
wh«e  it  is  manifest  that  it  win  prove  nnavall^ 
log.  Undw  no  dmunstanees  cooid  It  be  de> 
creed  that  the  one  to  whom  the  contract  was 
awarded  most  vacate  and  surrendw  the  con- 
tract to  rdators,  and  without  such  an  order 
there  could  be  no  ^eclflc  pertormance^  and 
the  mandamus  would  be  ■  ^d  faUura  Hie 
act.  the  performance  of  which  la  asked  for, 
must  be  legally  posslblot  before  the  writ  Is- 
sues. In  the  present  suit  it  is  not  legally  poe- 
sibl&  Mandamus  was  not  the  remedy.  Tbit 
one  to  whom  tiie  cwtract  was  awar^  was 
in  possession,  and  was  csrrylng  passengcnr 
luggage,  and  freight  across  the  river,— a  work 
from  which  he  cannot  weU  be  stopped  wKh- 
ont  making  him  a  party;  and,  as  he  Is  not  one 
who  can  be  made  a  req>ondent,  it  only  le- 
malns  for  us  to  sustain  tibe  decision  of  the 
district  couA.  The  ritfits  (rf  relators  to  brtng 
a  direct  action  are  reserved. 

For  reasons  assigned,  the  decision  of  tturn 
dlstztet  court  Is  sffirmed. 

PROyOSTT,  J.,  takes  no  part  not  bavins 
beard  the  argument 


(107  La.) 

PALMI8AN0  et  ox.      NEW  OBLBANS 

CITY  B.  CO.    (No.  I3,e31.)i 

(Snprane  Court  of  liOidsfauia.    Mareb  17, 
1902.) 

STREET  RAILROADS— INJURY  TO  PERSON  OK 
TRACK. 

1.  Where  urchins  have  beea  stealing  rides 
by  bautrmg  outo  the  renr  end  of  a  gravel  train 
on  the  street  of  a  city,  the  employ^  in  charge 
of  the  train,  who  has  in  vain  tried  to  mske 
them  desist  by  warnings  and  threats,  Is  en- 
tirely jostifled  in  catching  hold  of  one  of  them 
and  lectDring  him. 

2.  If  the  employ6*«  lecture  has  been  temper- 
ate, and  he  has  not  rough-ased  the  boy,  out 
has  merely  held  him,  and  no  longer  than  was 
necessary  for  the  purpose  of  the  lecture,  he 
or  his  employer  Is  not  responsible  if  the  boy 
(a  child  eight  years,  lacking  three  months,  old), 
on  being  turned  loose,  ruua  blindly  In  a  direc- 
tion eouTm^ur  with  tiiat  of  a  coming  car,  and 
collides  with  the  car  and  is  injured. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  ot 
Orleans;  Fred  D.  King,  Judges 
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Action  by  Antonio  Falmlsano  and  wife 
against  the  Mew  Orleans  OUy  Ballroad  Oom- 
paBj.  Jndgment  for  plalDtUEt,  and  defend- 
ant aitpeala.  ReTcrsed. 

DenSgre,  Blair  &  Den^e,  for  appellant 
Boatner,  Dodda  A  Boatner.  for  appellees. 

PROVOSTT,  J.  SalTator  Palmlsano,  a 
b07  seven  years  and  nine  months  old,  and 
two  other  boys,  were  eteallng  a  ride  by 
hanging  onto  the  rear  end  of  a  gravel  car 
drawn  by  an  electric  atreet  car  on  defend- 
anf  ■  road  in  the  city  of  New  Orleans.  The 
motonnan  of  the  traction  car,  who  had 
been  considerably  annoyed  by  the  like  con- 
4nct  of  these  and  other  boys  as  tats  train 
went  back  and  forth  that  day,  conceived 
the  plan  of  capturing  one  of  the  boys  to  lec- 
ture him.  and.  In  execution  of  that  plan, 
turned  off  the  power  from  bis  car,  put  on 
the  brake,  and  beckoned  to  the  conductor 
to  come  and  take  his  place,  and.  when  the 
«ar  waa  about  to  come  to  a  stop,  slipped 
off,  and  crouched,  and  as  the  rear  end  of 
the  gravel  car  reached  him,  caught  hold  of 
tbe  Falmlsano  boy.  He  stood  with  him  be* 
tween  the  rails  of  the  track  up  which  the 
gravel  car  had  Jnst  passed,  and  lectured 
him,  holding  him  with  one  hand,  and  shak- 
ing a  tnger  of  the  other  hand  at  him  the 
whIIe,-^Lnd  Qien  turned  him  loose.  What 
he  said  to  the  boy  was  tbls:  'liOok  here, 
young  fellow;  yon  have  been  jumping  on 
this  car  every  thne  yon  get  a  chance,  and 
1  have  a  good  mind  to  have  you  arrested. 
<3o  and  tell  all  your  playmates  the  first  one 
I  catch  on  this  car,  I  am  going  to  lock  him 
np.**  Alongside  this  track  was  another 
track,  the  two  tracks  being  four  feet  three 
inches  apart  On  this  other  track  an  elec- 
tric street  car  was  coming.  The  boy,  as 
soon  as  set  free,  scampered  off,  running  to- 
wards bis  home,  in  the  direction  opposite 
to  that  in  whiiA  the  gravel  car  had  gone, 
and  the  same  as  that  in  which  the  car  on 
tlie  other  trafA  was  coming.  His  course 
tended  to  convei^  with  that  of  the  com- 
ing car.  The  bystanders  and  the  motorman 
of  the  coming  car,  seeing  the  danger  of  a 
collision,  hallooed  at  him,  but  too  late.  He 
came  In  contact  with  the  side  of  tbe  car 
Jnat  aft  of  the  front  platfimn,  was  thrown 
down,  and  hla  left  foot  crushed,  necessitat- 
ing ampntatlon  Just  above  the  ankle.  How 
tAT  the  spot  where  the  motorman  stood 
vfhen  he  held  the  boy  was  fnun  the  spot  of 
tbe  collision,  and  precisely  in  what  direc- 
tion the  boy  started  to  run  when  he  was 
rrieased,  and  at  that  exact  moment  how  far 
off  was  tbe  downcomlng  car, — ^these  are  the 
points  on  which  the  testimony  conflicts. 
This  testimony  cannot  be  reconciled,  and  the 
analyzing  of  it  would  serve  no  useful  pur- 
pose. The  efforts  of  plaintiff  have  tended  to 
abbreviate  the  distances  so  as  to  bring  tbe 
act  of  the  motonnan  and  the  accident  in 
closer  relation,  and  those  of  the  defendant 


have  traded  to  the  contrary,  so  as  to  give 
greater  scope  to  tbe  agency  of  the  boy;  and, 
with  the  same  ends  In  view,  the  plaintiff 
would  have  the  course  of  the  boy  as  direct 
across  the  course  of  the  car  as  possible,  and 
defendant  the  contrary.  The  boy  ran  far 
enough  to  give  time  to  the  bystanders  and 
to  the  motorman  of  the  descending  car  to 
halloo  at  him,  and  to  hope  that  there  was 
yet  time  for  him  to  change  his  course.  This 
shows  that  mere  distance  and  time  are  not 
controlling  elements,  or  even  necessarily  im- 
portant elements.  In  the  problem.  Tbe  view 
we  take  of  the  case  Is  that  the  descending 
car  was  blameless,  as  plaintiff  admits,  and 
that  the  motorman  of  the  traction  car  did 
nothing  but  his  duty,  and  did  not  do  it  In 
an  Improper  manner.  The  theory  of  the 
plaintiff  Is  that  the  child  was  so  frightened 
by  the  acts  of  the  motorman  that  tor  tbe 
time  being  he  had  lost  his  wits,  and  that 
In  a  dazed  and  bewild«ed  condition,  be  In- 
stinctively nUide  for  home, — ^his  course  there- 
to lying  across  the  path  of  the  car, — and 
that  the  motwrnan,  by  detaining  the  child 
until  the  downcomlng  ear  was  close,  and  the 
danger  from  It  Imminent  and  then  sudden- 
ly turning  him  loose.  In  tbe  face  ot  the  car, 
as  It  were,  was  guilty  of  negligence.  If  It 
be  true  that  the  child  was  so  frightened  as 
to  lose  his  wits.  Is  the  motn^n  responsi- 
ble, when  he  did  no  more  to  him  than  what 
was  the  proper  tiling  to  do?  Had  he  ez- 
.erclsed  undne  severity,  either  In  act  or  lan- 
guage, then  ml^  some  fault  attach  to  him; 
but  he  simply  caught  and  held  the  child 
(admittedly  the  proper  thing  to  do),  and  lec- 
tured him  with  moderation  (again  tbe  prop- 
er thing  to  do).  We  do  not  see  how  fault 
could  attach  to  him  on  that  score.  To  say 
that  he  should  have  held  the  child  longer 
than  was  necessary  for  the  purpose  of  the 
lecture,  or  that  he  should  have  carried  blm 
away  from  a  place  so  near  to  a  track  on 
which  an  electric  car  was  either  going  to 
pass  or  In  the  act  of  passbig.  is  to  look  at 
the  situation  from  the  standpoint  of  what 
has .  happened,  and  not  from  tbe  stand- 
point of  what,  under  the  circumstances,  waa 
likely  to  happen,  or  of  what  the  motorman, 
undo-  the  circumstances,  had  reasonable 
grounds  for  supposing  might  happen.  Here 
was  a  street  urchin  who  that  very  day  had 
been  getting  on  and  off  this  gravel  car  every 
time  It  sped  by;  was  the  motorman  to  sup- 
pose for  a  single  Instant  that  this  boy,  who 
had  been  accompUshlng  these  car-rldlng  feats 
all  day,  would  be  likely  to  run  into  a  passing 
car  U  turned  loose  near  a  car  track?  So  tar 
as  the  impressionability  or  timidity  of  the  boy 
is  concerned,  the  motorman  hsd  the  perfect 
right  to  deal  with  him  as  with  any  other 
street  gamin  caught  in  the  same  way;  and  tiie 
average  street  gamin  Is  not  usually  baett  of 
his  wits  by  being  held,  without  violence,  and 
being  told  that  future  punishment  shall  be  vis- 
ited on  him  In  case  he  renews  his  offense.  By 
continuing  to  catch  on  to  this  car  and  holding 
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on  to  It  aH  ttet  day  despite  the  retnoQBtrasces 
and  threats  ot  the  motorman  and  of  tha  con- 
ductor, tbis  boy  had  made  full  proof  of  his 
poaaessUig  the  usnal  assnrance  and  brazen- 
nesa  of  the  street  gamin.  That  the  boy  foi^ot 
himsrif  Is  clear,  and  that  the  act  of  the  motor- 
man  coDtrlbnted  to  cause  the  forgetfulnesa  la 
also  clear;  but  those  acta  were  mere  links 
In  the  chain  of  events,  and  were  themselves 
brought  on  as  the  legitimate  or  natural  con- 
aequences  of  the  fault  of  the  boy  In  catching 
onto  the  car,  and  of  the  fault  of  the  parents 
of  the  boy  In  letting  him  Indulge  In  that  dan- 
•gerouB  amusement.  By  the  way,  the  house  ot 
the  parents  was  close  by,  facing  on  the  same 
■treet,  so  that  they  had  had  a  full  opportunity 
that  day  of  witnessing  the  boy's  dangerous 
pastime. 

We  cannot  bold  defendant  responsible.  It 
Is  therefore  ordered,  adjudged,  and  decreed 
that  the  judgment  of  the  lower  court  be  set 
aside,  and  that  the  plaintiff's  suit  be  dis- 
missed, with  costs  in  both  courts. 

BREADS^      concurs  In  the  decree. 


(107  La.) 

HAUSSER  T.  ADBIR  et  al.    (No.  14,171.) 

(Snpreme  Court  of  Louisiana.    June  16, 
1902.) 

NSQLiaiDKGB— RUNAWAY  HORSE. 

1.  A  personal  injury  case,  turning  upon  facts, 
Jndtrmeut  of  the  district  court  in  faTor  of  de- 
fendant affirmed. 

(Syllabus  by  the  Court.) 

Appeal  from  cItU  district  court,  pariah  of 
Orleans;  John  St.  PauU  Judge. 

Action  by  Mra.  Jacob  L.  Hausser  against 
Ader  &  Oerac,  in  soUdo.  Judgment  for  de- 
fendants.  Plaintiff  appeals.  Affirmed. 

The  plaintiff,  on  her  own  behalf,  and  as 
tutrix  of  her  child,  Jacob  W.  Hausser,  sues 
to  recover  the  sum  of  $5,110  from  the  de- 
feudants,  in  solldo,  for  damages  resulting 
from  an  Injury  received  by  tlie  said  child  on 
August  3,  1899.  She  alleges  that  on  the 
morning  of  that  day,  while  the  child,-  six 
years  of  age,  was  quietly  walking  along  the 
sidewalk  of  Chartres  street,  a  flry  and  vi- 
cious horse,  known  to  be  a  race  horse,  belong- 
ing to  the  defendants,  and  used  by  them  In 
making  their  collections,  was  carelessly  left 
standing  alone  by  one  of  defendants'  em- 
ployes, without  guard  or  check  of  any  bind, 
right  over  the  spout  of  a  mill  on  St.  Louis 
street;  that  said  horse  took  fright  at  the  sud- 
den issue  of  steam  from  the  pipe,  and  ran 
away,  breaking  the  light  vehicle  to  which  he 
was  hitched,  rushed  up  Chartres  street,  and 
fcalloped  on  the  sidewalk,  and,  after  scaring 
several  persons  and  killing  a  man,  rushed  up- 
on the  child  from  the  renr  before  it  could 
realize  It,  knocked  him  down,  and  trampled 
upon  him,  indicting  severe  wounds;  that  de- 
fendants were  aware  of  the  fact  that  the 
horse  was  of  a  dangerous  and  fiery  temper, 
and,  notwithstanding  said  fact,  allowed  It  to 


be  driven  by  a  careless  driver,  tat  a  tldcklr 
populated  part  of  the  city,  attached  to  8  ligbt 
vehicle,  and  left  to  stand  aiooe  In  the  midst 
of  factories  and  mills,  right  over  a  visible 
steam  pipe.  The  defendants  pleaded  the  gen- 
eral Issue,  coupled  with  the  contingent  de- 
fense of  negligence  on  the  part  of  the  child 
and  his  mother.  Judgment  was  rendered  In 
favor  of  the  defendant  and  plaintiff  ap- 
pealed. 

Albert  Voorhles  and  William  J.  Formento, 
for  appellant  John  G.  Robin,  for  appellees, 

NICHOLLS,  C.  J.  (after  stating  the  facts). 
The  case  turns  entirely  upon  que,8tlons  of 
fact.  It  Is  useless  to  refer  particularly  to  the 
evidence.  It  sutBces  to  sny  that  plaintiff  has 
failed  to  sustain  allegations  of  her  petition. 
The  horse  was  not  driven  by  a  careless  driver 
when  It  took  fright.  It  had  not  been  left 
standing  alone.  The  owner  of  the  horse  and 
vehicle  had  just  gone  into  an  adjacent  build- 
ing to  collect  a  bill,  leaving  them  In  charge 
of  an  attendant,  who  had  gotten  out  and  was 
holding  the  horse  by  the  bridle,  when  there 
was  a  sudden  blowing  off  of  steam  from  the 
bollors  of  a  rice  mill  In  the  immediate  neigh- 
borhood, through  a  pipe  leading  Into  the 
street,  and  near  wh«^  the  horse  was  stand- 
ing. The  animal  Is  shown  not  to  have  been 
vicious,  as  alleged,  but  a  very  gentle  one,  and 
the  escaping  steam  was  calculated  to  fright- 
en any  animal.  It  to<&  fright,  whirled 
around,  and  threw  the  attendant  Into  the 
gutter,  although  he  did  his  best  to  hold  hint. 
It  then  ran  through  the  streets,  finally  Injur- 
ing the  child  upon  the  sidewalk  on  Chartres 
street.  It  Is  true  that  the  pipe  through  which 
the  steam  escaped  upon  the  street  was  visi- 
ble, but  there  was  no  reason  whatever  on  the 
part  of  the  owner  or  the  attendant  to  antici- 
pate that  steam  would  have  been  permitted 
to  be  blown  off  through  It  at  that  hour,  and 
without  warning  from  the  mill,  and  such  was 
not  the  practice.  We  discover  no  negligence 
on  the  part  of  the  derendants.  l^e  accident 
was  a  deplorable  one,  but  It  Is  not  to  be  at- 
tributed to  any  fault  of  the  appellees. 

The  Judgment  of  the  lower  court  ia  correct, 
and  It  Is  hereby  affirmed. 


(107  T>i.) 

NEIDER  V.  ILLINOIS  CENT.  B.  OO.  (Na 
13,653.)! 

(Snpreme  Court  of  Louisiana.    May  6,  1901.) 

INJURY  TO  EMPLOY*— NEGLIGENCE  OP  MAS- 
TER—ASSUMPTION  OF  RISK. 
1.  A  cross-tie,  a  piece  of  timber  8  inches  by 
10  inches  thick  and  10  feet  long,  wm  left  In- 
side a  path  along  which  a  flagman  hnd  to 
run  in  the  discharge  of  his  duties.  It  was  left 
parallel  with  the  path,  and  clear  of  It.  Oo 
each  elde  of  the  path  were  the  tracks  of  Oie 
defendant  company;  two  on  one  side 
throe  ou  the  other,  all  parallel.  The  distanee 
between  the  tracks  was  8  feet  The  place 
was  the  miildle,  or  neutral,  gronnd  betweeD 
the  two  roadways  of  a  wide  street  in  the  dtr 
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of  New  Orleta^  whi<^  vicldle  gtwmA  iru 
olso  th«  yard  of  the  defendant  compenr.  On 
thia  fard  vehlcleB  could  uot  pass,  and  pedes- 
trians wwe  suppeied  not  to  pans,  and  comd  not 
pass  without  goiuc  comiderabi};  out  of  their 
way  froQj  the  sidewalka.  The  tie  remained  Lb 
tbat  position  three  to  five  days,  when  some 
person  nnlcnown  mored  it  to  a  poettion  across 
the  ttanuan's  path.  WitUa  leas  than  1  hoar 
and  1q  minntea  thereaftM:.  none  e£  the  em- 
(iloy^s  of  the  defendant  company  havijis  dur- 
ing this  time  come  near  the  spot,  the  flag- 
man, whilo  running  ahead  of  a  hacking  freight 
train.  stumUad  od  the  tie,  fell  ea  the  track, 
and  wa«  run  oT&r.  ae  a  laatter  of  fact: 

First,  the  tie  was  inoffensive  where  left;  »ec- 
ond.  the  flagman,  passing  and  repassing  along 
the  track  during  thi-ee  to  five  days  in  the  dis- 
charge of  hia  aaties,  mast  bare  seen  the  tit 
alongside  the  path;  third,  the  defaodant  com- 
piin;  had  uo  suo'R-ledge  of  the  changed  posi- 
tion of  the  tie.  Beld,  as  a  matter  of  raw: 
First,  defendant  company  could  not  foresee 
that  some  mikuown  peraon  vould  raoTs  the 
tie  to  across  the  path,  and  the  failure  so  to 
foresee  was  not  negligence;  second,  the  con- 
tingency of  Bome  one  moving  the  tie  to  across 
the  path  was  as  much  within  the  flagman's 
obFervution  as  within  the  defendant  compa- 
ny's, and  was  a  matter  as  much  within  the 
flagman's  competency  to  judge  of  as  within 
the  defendant  company's,  and  therefore  this 
coutiugency  was  a  risk  which  the  flagman  must 
be  presumed  to  have  assumed  as  an  incident 
of  his  employment;  third,  in  the  absence  of 
knowledge,  actual  or  conati-uctiTe,  of  the  tie's 
being  across  the  path,  not  Eemoving  It  from 
there  was  not  negligence. 
(Syllabus  by  the  Court,) 

Appeal  tmm  etvll  district  court,  parlsb  of 
(>rleaiiB;  Gewge  H.  Xhtard,  Judge. 

Action  b7  Henr7  Neider  agalust  the  Ulintria 
Cratral  Rftllroad  Company.  Jud^meBt  for 
idalntlir,  and  defendant  ai^als.  Reversed. 

Hunter  C.  Leolce  and  Gustave  Lemle  (J.  M. 
Dickinson,  of  counsel),  for  appellant.  Ar- 
mand  Romaln,  amicus  curiae.  W.  R.  String* 
fellow  ftud  Tliomas  U.  GiU,  for  appellee* 

PROVOSl'Y,  J.  Plalatiff  was  run  over  by 
one  of  the  trains  of  the  defendant  company 
wblle  in  the  performance  of  his  duties  of 
flagman  In  the  employ  of  the  defendant  com- 
pany. Both  his  legs  were  crushed,  and  three 
of  the  Angers  of  his  right  hand.  One  leg 
bad  to  be  amputated  at  the  bip,  one  below 
the  knee.  The  little  linger  and  the  finger 
next  to  It  had  to  be  cut  oCC  at  the  middle 
lolnt,  and  the  middle  finger  at  the  tip.  He 
Cbsrgea  that  the  accident  occurred  through 
the  fault  and  negligence  of  the  defendant 
company,  and  he  ciaims  $50,000  damages. 
The  place  of  the  accident  was  Poydras  street. 
In  ttiis  city,  between  tlie  Intersections  of  Bol- 
ivar snd  Claiboi*ne  streets.  Poydras  Is  a 
very  wide  street,  with  two  roadways,  and, 
between  these  roadways,  a  middle  ground, 
on  which  the  tracks  of  the  defendant  com- 
pany, five  In  number,  and  all  parallel,  are 
laid.  The  street  runs  from  the  woods  to  the 
river.  The  territory  or  beat  of  plaintiff  as 
flagman  began  at  BoUvar  street,  and  ex- 
tended, going  towards  the  river,  to  Clara 
street,  comprisii^  the  Intersections  of  Boli- 
var. CUUbome,  and  Clara.   X'lulntlff  was  sta- 


tioned on  a  puth  between  tracks  Nos.  2  and 
H,  and  In  the  discharge  of  his  duties  was  re- 
quired to  run  aloag  this  path.  The  accident 
occurred  at  about  half  past  2  o'clock  on  a 
bright,  warm  day.  Just  before  the  accident 
the  situation  was  this:  PlalntlfC  was  at  his 
post  at  the  intersection  of  Bottvar  street,  the 
end  of  his  beat  nearest  the  woods.  Not  far 
from  him,  about  six  or  eight  feet  from  the 
ctossing,  stood  the  rear  end  of  a  freight 
tcaln.  This  train  was  on  track  No.  2,— one 
of  tlie  tracks  next  to  the  flagman's  path. 
This  train  was  composed,  according  to  some 
of  the  witnesses,  of  27  cars,  and  according 
to  others  of  tbe  witnesses  of  IS  ears,  and  it 
was  about  l^^  or  2  blocks  long,  extending 
kwyond  Bertrand  street,  which,  towards  the 
woods,  la  the  next  street  after  Bolivar,  where 
plaintiff  was  standlnff.  Some  of  the  cars  in 
the  fnwt  part  of  the  train  were  being  wtigh-> 
ed  at  a  scale  near  the  intersection  of  Ber- 
trand street;  that  Is,  about  the  distance  of 
a  block  frwu  where  plaintiff  stood.  Defend- 
ant's theory  of  how  the  accident  happened 
Is  stated  in  Uie  brief  as  follows:  "PlalntlfT 
was  standing  In  the  rear  of  a  stationary  train 
belonging  to  defendant,  the  cars  of  which 
were  being  weighed.  The  train  was  moved 
backward  in  order  to  weigh  another  car,  and 
In  doing  so  struck  plaintiff,  knocking  him 
down  and  running  over  him."  Plaintiff,  on 
the  other  hand,  says  that  just  as  the  train 
started  to  move  a  lady  and  a  child  attempted 
to  croea;  that  be  checked  them  from  doing 
It,  and,  after  warning  the  lady  and  child,  he 
ran  ahead  of  tha  car  to  flag  the  Clalbame 
and  Clara  streets  crossings;  when,  after  be 
had  rnn  about  10  steps,  he  stumbled  on  a 
loose  crosB-tle  that  lay  dli^onally  aci-oss  Ms 
path,  ajhd  he  fell  on  the  track  and  was  run 
over. 

It  Is  ndt  necessary  Cmt  na  te  decide  between 
these  two  theories,  as  there  is  no  case  against 
the  defendant  company  even  If  plaintiff's 
fall  was  caused  by  his  being  tripped  by  the 
cross-tie.  In  order  to  recover,  i^aintlff  must 
prove  negligence  on  the  part  of  the  defend- 
ant. Now,  while  the  plaintiff  charges  negli- 
gence in  connection  with  the  manner  in 
which  the  offending  train  was  run.— In  that 
the  speed  was  excessive,  and  tn  that  tliere 
was  no  lookout  to  give  timely  warning  to 
the  engineer,— his  main  reliance  evidently  Is 
on  what  he  alleges  to  be  the  failure  of  the 
defendant  company  to  provide  for  him  a  safe 
path  on  which  to  run  in  doing  his  work. 
As  to  the  speed  of  the  train,  we  adopt  the 
estimate  of  the  foreman  of  the  crew  weigh- 
ing the  train,  who  was  in  charge  of  the  en- 
gine. He  was  moving  the  train  so  as  to  get 
the  tentli  car  from  off  the  scale  and  get  the 
thirteenth  car  on  the  scale.  The  scale  bare- 
ly accommodated  the  car.  Here  was  a  nice 
operation,  requiring  careful  attention  to  the 
speed  of  the  train.  We  think  the  estimate 
of  this  man  as  to  the  speed  of  the  train  is 
much  more  likely  to  be  correct  than  Is  an 
estimate  of  the  plaintiff  and  his  witness 
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Carter.  Besides,  the  probability  Is  that  no 
greater  speed  was  imparted  to  the  train  than 
was  necessary  In  the  operation  of  weighing. 
As  to  the  absence  of  a  lookout  to  warn  the 
engineer,  the  train  was  not  on  the  street, 
hut  on  the  middle  or  neutral  ground  between 
the  two  roadways.  This  middle  ground  was 
also  the  yard  of  the  defendant  company. 
There  was  a  flagman  at  the  crossings  to  glre 
timely  warning  both  to  would-be  passers  and 
to  the  engineer.  We  think  that  under  these 
circumstances  a  lookout  was  not  needed. 
Plaintiff,  when  he  fell,  had  run,  according 
to  bis  own  testimony,  only  about  10  feet, 
and  according  to  the  testimony  of  hie  wit- 
ness Carter  was  only  about  8  or  10  feet 
ahead  of  the  train.  Evidently  the  train  was 
close  upon  him,  and  would  have  run  over 
blm  no  matter  how  moderate  its  speed  might 
hare  been,  and  no  matter  if  there  bad  been 
a  lookout  at  the  rear  end.  Between  these 
alleged  negllgenees,  therefore,  and  the  injury, 
there  Is  no  causal  connection,  and  witiiout 
Such  causal  connection  the  negligences  are 
Insignificant  Snider  t.  Railroad  Co.,  48  La. 
Ann.  1,  18  South.  695;  NIvette  t.  RaUroad 
Co.,  42  La.  Ann.  1153,  8  South.  581;  Clem- 
ents v.  Light  Co.,  44  La.  Ann.  «&4,  11  South. 
51,  16  L.  R.  A.  43,  32  Am.  St  kep.  348; 
Henry  t.  Lumber  Co.,  48  La.  Ann.  &54,  20 
South.  221.  The  responsible  agency  of  de- 
fendant In  connection  with  the  presence  of 
the  cross-tie  on  the  path  is  limited,  under 
the  uncontradicted  evidence,  to  the  fact  that 
the  tie  was  left  alongside  the  flagman's  path. 
Neither  plaintiff,  nor  any  one  of  his  witness- 
es, nor  any  one  else,  undertakes  to  say  by 
whom  the  tie  was  moved  from  Its  position 
parallel  with  the  track  to  Its  position  across 
the  flagman's  path.  I'he  tie  was  moved,  if 
at  all,  by  an  unknown  person;  and,  it  not 
being  proved  or  claimed  that  defendant  could 
have  foreseen  and  prevented  this  act  on  the 
part  of  this  unknown  person,  the  negligence 
of  the  defendant  If  any  there  was,  consisted 
either  In  permitting  the  tie  to  be  placed 
alongside  the  path,  and  to  remain  there,  or 
in  not  removing  it  from  across  the  path  after 
the  unknown  person  had  placed  It  there. 
Was  it  negligence  to  permit  the  tie  to  be  pla- 
ced alongside  the  path,  and  to  remain  there? 
We  think  not  The  distance  between  the 
two  tracks  Is  eight  feet  The  tie  lay  parallel 
with  the  track,  and  entirely  clear  of  the 
path.  So  long  as  It  remained  there  it  was 
inofTensive.  The  danger,  if  any,  lurked  in 
the  possibility  of  some  one  moving  it  to  a 
position  less  Inoffensive.  But  the  place  was 
the  company's  yard,  where  vehicles  could 
not  pass,  and  where  pedestrians  were  not 
expected  to  pass,  and  could  not  pass  without 
going  considerably  out  of  their  way  from  the 
sidewalks.  Besides,  the  tie  was  a  piece  of 
timber  8  Inches  by  10  Inches  thick  and  10 
feet  long,  which  no  pedestrian  could  move 
accidentally.  The  contingent  danger  was, 
therefore,  that  some  one  should  move  the  tie 
deliberately.  This  contingency  was  entirely 


too  remote  for  the  not  taking  It  Into  con- 
sideration to  be  Imputed  as  negligence.  It 
was  not  negligence  on  the  part  of  defendant 
not  to  foresee  and  provide  against  the  de- 
liberate act  of  an  unknown  person.  True, 
If  the  tie  had  not  been  left  there,  it  would 
not  have  been  put  across  the  path;  but  that 
Is  no  argument.  Railroad  companies  are  cer- 
tainly not  required,  under  penalty  of  negli- 
gence, to  remove  every  piece  of  material  be- 
yond the  reach  of  malicious  persons.  Mire 
V.  Railroad  Co..  42  La.  Ann.  385,  7  South. 
473.  Was  it  negligence  not  to  have  removed 
the  tie  from  across  the  path  after  the  nn- 
known  person  had  placed  ft  there?  We  think 
not  The  position  of  the  tie  was  changed,  if 
at  all,  after  the  crew  of  the  train  that  was 
being  weighed  had  gone  to  their  dinner,  and 
the  accident  occurred  within  IS  minutes  aft- 
er the  return  of  the  crew  from  their  dinner. 
The  record  does  not  show  that  the  tie  as  It 
lay  across  the  path  attracted  the  attention  of 
th^  crew  of  the  train  after  their  return  from 
dinner,  or  that  this  crew,  or  any  one  of 
them,  or  any  other  employ^  of  defendant 
except  plaintiff,  came  near  the  spot;  so  that 
the  record  fails  to  show  that  the  defendant 
company  had  any  knowledge  of  the  change 
in  the  position  of  the  tie.  For  the  defendant 
company  not  to  have  remedied  a  situation 
of  which  it  had  no  knowledge,  actual  or  con- 
structive, certainly  cannot  be  imputed  to  it 
as  negligence.  Wood,  Mast  &  S.  (2d  Ed.)  p. 
763,  S  382. 

There,  is  another  reason  why  plaintiff  can- 
not recover.  The  tie,  a  piece  of  timber  8 
inches  by  10  inches  thick  and  10  feet  long, 
of  cypress,  and  new,  and  therefore  of  light 
color,  as  it  lay  on  the  cinder-covered,  and 
therefore  dark  or  black,  ground,  was  a  con- 
splcnous  object;  and  plaintiff  cannot  have 
failed  to  see  It  during  the  three  to  five  days 
it  lay  there,  as  he  passed  and  repassed  con- 
stantly along  the  path  in  the  dlschai^e  of  his 
duties.  He  testifies  that  part  of  his  employ- 
ment was  to  look  after  the  pn^rty  of  the 
company;  but  be  that  as  it  may,  he,  we  say. 
cannot  have  failed  to  see  the  tie  in  the 
position  alongside  the  path.  Now,  If  danger 
there  was  that  some  one  should  move  the  tie 
from  Its  position  of  safety  to  a  position 
across  the  path,  this  danger  was  within  plain- 
tiff's plain  observation,  and  of  a  nature  as 
much  within  his  competency  to  Judge  of  as 
within  the  defendant  company's;  and  the 
law  Is  well  settled  that  If  the  servant  has 
knowledge  of  the  danger,  and  continues  In 
the  employment  he  assumes  the  risk  as  an 
incident  of  his  employment  Carey  t.  Sel- 
lers, 41  La.  Ann.  500,  6  South.  818;  Jenkins  v. 
Cotton  Mills,  51  La.  Ann.  1017,  25  South.  643. 
Had  the  plaintiff  stumbled  on  the  tie  while 
It  was  in  the  position  in  which  the  employ^ 
of  the  defendant  company  left  It  whereby 
the  tie  would  have  been  shown  to  have  been 
dangerous  In  the  position  in  which  the  em- 
ployte  of  the  defendant  company  left  it  the 
question  of  the  llabllltsr  of  the  detendaiit 
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company  vonld  have  been  exceedingly  Intri- 
cate. The  event  would  tiien  have  demon- 
strated tbe  dangra-.  and  the  danger  would 
hare  been  one  to  which  plaintiff  would  hare 
been  snbjected  nnnecesBarUy,  and  his  aasunp- 
tlon  of  It  could  hardly  have  been  presumed, 
Btaice  he  conld  not  be  presumed  to  have  con- 
templated the  occrarence  of  a  comblnatlm  of 
clrcnmstances  whereby  he  should  be  audden- 
ly  placed  under  the  necesBity  to  run  at  his 
utmost  speed  without  attention  to  where  he 
trod.  But  plaintiff  did  not  stomUe  on  the 
tie  In  the  position  In  which  it  was  left  by  the 
emploTfis  of  the  defendant  company.  The 
ermt  tOkOweA,  If  azQrthlng,  tiiat  the  tie  In  that 
position  was  not  dangerous;  so  that  the  Ua- 
bnity  of  the  defendant  company  would  have 
to  be  deduced  from  the  danger  that  some  one 
should  deliberate  more  the  tie  from  Its  safe 
position  to  a  poaltton  across  the  path;  and 
we  have  given  our  reasons  for  tblnhing  that 
that  contlngener.  in  the  flist  place,  was  too 
ranote  for  the  neglect  of  It  to  be  character- 
ized as  negligence,  and,  ta  the  second  place, 
was  of  a  nature  to  be  as  fully  fweseen  and 
appreciated  by  plaintiff  as  the  defendant 
company,  so  that  It  came  within  the  risks  of 
plaintiff's  employment 

The  Judgment  of  the  lower  court  Is  set 
aside,  and  the  suit  of  plaintiff  Is  dismissed, 
with  costs  In  both  courts. 


a07  Ls.) 

MAYOR.  ETC.,  OF  NEW  IBEKIA  r.  FON- 
TKLIEU.    (No.  14,307.) 
(Sopreme  Conrt  of  TjOaisiaaa.    Jane  16, 
1902.) 

MUNICIPAL  CORPORATIONS-TAXATIOM— PUB- 
LIC IHPROVBHBNTS. 

1.  Whilst  It  la  true  that  the  power  to  fan- 
pose  taxes  and  local  aseessnients  can  oiily  be 
exercised  hj  mnniclpai  corporations  when  con- 
ferred  in  express  terms  or  hy  aecessary  impli- 
cation, the  power  to  compel  the  owners  of 
urban  property  -  to  coustmct  bangaettes  in 
front  of  the  same,  and  to  keep  them  iu  repair 
and  free  from  obstruction,  is  uot  the  taxing, 
but  the  police,  power,  and  may  be  exercised 
Doder  more  general  grants. 

2.  Under  provisions  of  its  diarter  aatboriz- 
hig  its  board  of  trustees  "to  make  and  pass 
BDch  resolotions  and  bylaws  and  ordinances 
as  may  be  deemed  necessary  and  proper,"  and 
to  "r^ioiate  and  make  improrements  to  the 
streets,  alleys,  side-walks,  public  squares, 
wbarres,  and  other  pablic  propci-ty  and  pla- 
ces," etc.,  the  town  ox  New  Ibma  may  legally 
require  the  own«s  of  lots  fronting  on  par* 
ticolar  streets  to  construct  and  keep  In  re- 
pair the  sidewalks  and  cnrbiugs  in  front  Of 
SDch  lots. 

Blanchard,  X,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parlsb 
of  Iberia;  T,  Don  Poster,  Judge. 

Action  by  the  mayor  and  board  of  tnistees 
of  New  Iberia  against  Charles  Fontelleu. 
Judgment  for  defoidant,  and  plalntUfs  appeal. 
Reversed. 

Andrew   J.    Gammadc.    for  ^qpellanta. 
Broussard,  Dulany  ft  Brousaard,  tea:  appellee, 
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MONROE,  J.  nalntiffs  sue  en  a  promis- 
sory note  executed  by  the  defendant  Novem- 
ber 16,  1000,  which  reads  as  follows:  "On 
February  1st,  1901,  after  dat^  I  promise  to 
pay  to  the  order  of  the  mayor  and  board  of 
trustees  of  the  town  of  New  Iberia  one  hun- 
dred and  eighty  dollars,  tot  value  recdved, 
with  interest  at  the  rate  of  eight  per  cent  per 
annum  from  date  imtll  paid.  For  cement 
sldewaUc"  The  defense  is  that  the  note  Is 
without  consideration,  and  was  extorted  from 
the  maker  when  he  was  under  the  impresslcm 
that  the  amount  for  which  It  was  given  was 
due  and  demandable  under  the  law;  that  the 
supposed  cwslderatlon  was  the  amount  as- 
sessed by  the  town  of  New  Iberia  for  con- 
structing a  sidewalk  along  tlie  front  of  de- 
fendant's inroperty,  but  that  the  town  was  and 
Is  without  authority  to  impose  such  an  as- 
sessment;  and  that  the  ordinance  Imposbig 
the  same  Is  ultra  vires,  null,  and  void.  Flaln- 
tUTs  offered  the  following  ordinance,  adopted 
by  them  In  December  1809,  to  wit:  "Be  it 
ordained  •  •  •  that  It  Is  hereby  made  the 
daty  of  the  property  holders,  holding  property 
on  Main  street  of  the  town  of  Nej/r  Iborla, 
within  fire  limits,  to  build  curbings  and  make, 
or  repair,  the  sidewalks  In  front  of  their  prop- 
erty at  their  own  expensfe  •  •  *  That  all 
curbings  *  *  *  ahall  be  built  of  brick, 
laid  In  concrete,  and  all  sidewalks  or  ban- 
quettes •  «  *  shall  be  made  of  content 
and  concrete  or  asphalt  •  •  •  That  the 
street  and  bridge  committee  Is  hereby  given 
the  right  te  determine  when  it  shall  be  neces- 
sary to  cause  the  building  of  a  new  sidewalk 
or  curbing  In  front  of  the  property  of  any 
person  who  owns  property  on  Ualn  street, 
within  the  fire  limits,  *  *  *  and  In  case 
the  *  *  *  committee  or  a  majority  of 
them,  determine  that  It  Is  necessary  that  a 
new  sidewalk  or  curbing  should  be  bnllt  or 
repaired,  it  shall  be  their  duty  to  Instruct  the 
mayor  to  notify  the  property  holders,  or  own- 
ers, to  build,  or  repair,  his,  ta  her,  sidewalk, 
at  his,  or  her,  own  expense,  within  twenty 
days  of  the  date  of  said  notice  which  must 
be  given  in  writing;  and  In  case  the  property 
holder,  or  owner,  should  neglect,  or  refuse, 
to  make,  or  repair,  his  sidewalk,  or  curbing, 
as  above  provided,  then,  it  shall  be  the  duty 
of  the  mayor  to  have  such  sidewalk  or  curb- 
ing, built  or  repaired,  at  the  expense  of  the 
owner,  or  owners,  of  the  property  along  which 
It  will  stretch;  and,  should  the  property  own- 
er, deltaquent  as  above,  refuse,  or  uegli'ct,  to 
pay  the  coste  Incurred  for  the  material  and 
labor  as  above  provided  within  ten  days'  delay, 
to  be  counted  from  the  presentation  of  a  bill, 
*  *  *  the  amount  of  said  expenses  shall 
be  recovered  before  any  court  of  competent 
Jurisdiction."  Plaintiff  also  offered  a  certified 
copy  of  an  amendment  to  the  town  charter 
adopted  in  December,  1808,  which  contains 
the  following,  among  other,  provisions:  ''The 
board  of  trustees  shall  have  full  power  and 
authority  to  make  and  pass  such  resolutlous, 
by-laws  and  ordfaiancra,  as  may  be  deoned 
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neceflsafy  ud  proper:  First  To  relate 
and  preserve  tbe  peace  and  good  order. 
•  •  •  Second.  To  regulate  and  make  Im- 
prorements  to  tbe  streets,  alleys,  sidewalks, 
public  squares,  wharves,  and  other  public 
property  and  places,  and  to  provide  for  the 
lighting  and  watering  of  the  same;  to  order 
and  direct  the  ditching,  filling,  opening,  wid- 
ening and  continuing  of  any  Btreets,"  ete.  It 
lis  admitted  that  the  defendant  was  dnly  noti- 
fied to  construct  a  sidewalk  in  front  of  cer- 
tain lots  owned  by  him,  and  that  he  failed  to 
comply  with  the  notice;  that  the  sidewalk  was 
constructed  by  the  municipal  authorities  at  a 
cost  of  $1S0;  and  that  the  note  sued  on  was 
given  by  the  defoidant  In  satisfaction  of  the 
claim  resulting  therefrom.  So  far  as  appears, 
the  note  was  given  voluntarily  and  without 
coQipulslon  of  any  kind.  The  power  to  com- 
pel an  owner  of  urban  property  to  ke^  In  re- 
pair the  sidewalk  In  front  of  the  same  seems 
to  be  distinguished  by  the  textwrltera  and 
the  courts  from  the  power  of  taxation  or  local 
Bssesament,  and  to  fall  within  the  police 
power  of  the  state  or  municipal  corporation. 
Mr.  Cooley,  referring  to  certain  things  that 
may  be  done  In  the  exercise  of  that  power, 
says:  "And  It  baa  been  held  competent,  un- 
do- the  same  power,  to  require  the  owners  of 
urban  property  to  construct  and  keep  In  re- 
pair, and  free  from  obstructions,  the  sidewalk 
in  front  of  It,  and,  In  case  of  their  failure  to 
do  so,  to  authorize  the  public  authorities  to 
do  It  at  the  expense  of  the  property  [citing  In 
re  Ooddard,  10  Pick.  SOI];  the  courts  dis- 
tinguishing this  from  taxation  on  the  ground 
of  the  peculiar  Interest  which  those  upon 
whom  the  duty  Is  Imposed  have  In  Its  per- 
formance, and  their  peculiar  power  and  abil- 
ity to  perform  It  with  the  promptness  which 
the  good  of  the  community  requires."  Cooley, 
Const.  LIm.  (4th  Ed.)  p.  Whilst,  there- 

fore, the  power  to  levy  taxes  or  local  assess- 
ments must  be  conferred  upon  municipal  cor- 
porations in  express  terms  or  by  necessary 
Implication,  the  power  to  compel  the  owners 
of  property  to  construct  sidewalks  In  front  of 
the  same,  and  to  keep  them  In  repair  and  free 
from  obstructions,  may  be  conferred  in  more 
general  terms,  and  Is  held  to  be  Included  In 
general  grants  of  authority,  such  as  those 
contained  In  the  provisions  of  the  plaintlfTs 
charter  which  we  have  excerpted  for  the  pur- 
poses of  this  opinion.  2  Dill.  Mun.  Corp. 
(4th  Ed.)  5  79S;  7  Lawson,  Rights,  Bern.  & 
Prac.  p.  B2(!3,  §  3994.  In  tbe  case  of  Mayor, 
etc.,  V.  Weeks,  104  I^.  489,  29  South.  252, 
upon  which  the  defendant  seems  to  rely,  the 
amendment  to  the  plaintiff's  charter  contain- 
ing those  provisions  was  not  before  us;  and 
what  we  tliere  snld  was  predicated  exclusive- 
ly upon  the  provisions  of  Act  No.  180  of 
1806,  and  Is  Inapplicable  here. 

Our  conclusion,  tlien,  is  that  the  plaintiffs 
are  entitled  to  recover;  and  It  la  accordingly 
ordered,  adjadsod,  and  decreed  that  the  Judg- 
ment appealed  from  be  annulled,  avoided, 
and  reversed,  and  that  there  now  be  judg- 


ment tn  favor  of  the  plaintiffs,  tbe  mayor  and 
board  of  trustees  of  New  Tb«1a,  and  against 
the  defendant,  Charles  'FonteUeo.  la  the  sum 
of  IISO,  -wtth  interest  thereon  at  the  rate  of 
8  per  e&at.  per  annnm  from  November  IC, 
1000,  nntn  paid,  and  costa. 

BBANCHARD,  3.,  dissents;  holding  that 
the  power  to  compel  property  holders  to  con- 
struct sidewalks  must  be  c(Hif«Ted  by  tbe 
charter  of  the  municipally,  and  does  not 
arise  under  the  police  power. 

On  Application  for  Betaearlng. 

(June  30.  1902.) 

BUEAUX,  J.  The  defendant,  having  toI- 
untarlly  executed  a  note  for  the  amount 
claimed.  Is  not  hi  a  position,  from  a  legal 
point  of  view,  successfully  to  urge  that  he  is 
not  Indebted  for  the  amount.  The  work  Iiad 
been  performed  by  the  municipality.  Tlie 
defendant  In  common  with  the  public,  had 
the  use  and  enjoyment  of  tbe  new  sidewalk, 
when,  we  infer,  the  defendant  chose,  for  his 
convenience  in  matter  of  payment,  to  execute 
his  note.  At  Its  maturity  he  had  changed 
his  mind,  and  sought  In  constitutional  lim- 
itations the  defense  for  which  be  now  con- 
tends. Under  repeated  decisions,  perhaps  not 
directly  in  point,  yet  having,  to  onr  mind, 
a  bearing,  a  property  owner  must  be  held 
bound  by  his  acquiescence  and  approval  of  a 
tax,  when  It  was  Intended  for  the  common 
welfare,  in  which  a  defendant  takes  a  part 
and  benefit.  ITiere  was  something  In  the  na- 
ture of  a  natural  obligation  on  defendant's 
part  to  see  to  the  repair  of  sidewalks  Id 
front  of  his  property  sufficient  to  hold  him 
liable  for  the  amount  he  assumed  to  pay. 
This  court  has  said:  "A  taxpayer  who  ac- 
tively engages  in  having  an  ordinance  passed 
Imposing  a  tax  which  results  to  his  own  In- 
terest, and  acts  so  as  to  Induce  otbers  to  ac- 
cept the  tax  as  legal.  Is  estopped  from  setting 
up  the  illegality  of  the  tax."  Andrus  v. 
Board,  41  La.  Ann.  €97,  6  Booth.  G03,  5  U 
R.  A.  G81,  17  Am.  8t  Rep.  411.  For  similar 
reasons,  one  was  held  "estopped  from  ques- 
tioning the  legality  of  the  tax."  Dupre  v. 
Board,  42  La.  Ann.  802,  8  South.  583.  The 
view  that  the  defendant  fs  bound  by  a  nat- 
ural obligation,  made  binding  by  bis  own  act 
In  executing  a  note,  also  finds  support  in 
Factors'  &  Traders'  Ins.  Co.  v.  City  of  New 
Orleans,  26  La.  Ann.  457;  citing  a  number 
of  decisions  In  support  of  the  text  on  this 
point. 

Our  attention  has  been  called  by  plaintiffs* 
attorney  to  the  fact  thot  the  New  Iberia  char- 
ter contains  a  special  delegation  of  power  re- 
garding the  making  and  repairing  of  side- 
walks. If  the  power  has  been  delegated,  it 
strengthens  the  view  that  defendant  is  bound 
on  his  note,  and  that  we  cannot  do  other- 
wise than  hold  that  It  should  be  paid. 

For  reasons  assigned,  tbe  rehearing  Is  re- 
fused. 
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BLANCRARD,  J.,  dissents  on  tbe  ground 
tbat  Dothiog  whatever  In  tbe  record  sbows 
aD7  charter  authority  In  tlie  town  of  New 
Iberia  to  compel  a  property  header  to  con- 
stmct  sidewalks  at  his  expense  along  the 
property,  and  that  soch  powor  does  not  aTtse 
under  the  police  pow». 


aOT  La.) 

STATB  T.  BAPTISTB.    (No.  14^.) 
(Supreme  Court  of  Louisiana.    Jnns  16; 

1902.) 

HOUCIDB-SVIDBNCS— COaCUfER'B  INQUEST. 

1.  Restricted  to  ahowtng  the  death  and  causa 
of  death,  tbe  procfis  verbal  of  tbe  coroner's  in- 
anest  is  admissible  in  eTidence  on  the  trial  Dt 
wm  person  accused  of  the  bonddde. 
(SyUabna  bj  the  Onirt) 

Appeal  from  Judicial  district  conrt,  parl^ 
of  St  Hartln;  T.  Don  Foster,  Judge. 

Albin  Bapttste  was  convleted  of  manehnu^ 
ter.  and  appeals.  Affirmed. 

Uouton  &  Simon,  for  appellant  Walter 
Onion,  Atty.  Gen.,  and  Anthony  N.  MuUer, 
Dtat.  Atty.  (Lewis  Galon,  of  cooosel),  for  tlie 
State. 

BLAKCHARD,  3.  Indicted  for  morder. 
GODTlcted  of  manslaughter  and  sentraced  to 
12  years  at  hard  labor,  defendant  appeals. 
Two  bills  of  exceptions  are  in  the  record. 
They  bring  np  the  question  of  the  admlssl- 
bUltr  In  evidence,  when  offered  by  tbe  state, 
of  the  procds  verbal  of  a  coroner's  Inquest; 
how  Car  admissible;  for  what  purpose  admls- 
■Ible,  etc.  In  this  instance  tbe  state  offered 
the  procCa  verbal  to  prove  the  fact  and  cause 
of  death;  to  show  tbe  man  was  dead  and  that 
bis  death  was  caused  by  a  blow  received. 
The  defense  objected  that  tbe  procds  verbal 
la  not  admissible  to  prove  anything  except 
death;  tbat  neither  the  manner  nor  cause  of 
death,  nor  the  participation  therein  of  the 
accused  can  be  shown  thereby.  The  procfia 
Ttf bal.  «cIo8lve  of  the  evidence  taken  before 
the  coroner,  read  as  follows:  "At  an  laqueat 
taken  for  the  parish  of  St  Martin  upon  the 
body  of  Oneilphore  Thlbodaux,  there  lying 
dead,  the  Jurors,  whose  names  are  hereto  sub- 
aertbed,  upon  their  oaths  say:— Tbat  death 
was  caused  by  a  blow  inflicted  with  a  single- 
tree,  tbe  stngletree  being  held  in  tbe  hands  of 
one  Albln  Baptlste,  actually  In  Jan."  This 
la  signed  by  the  Jurors  and  the  coroner.  Tbe 
trial  Judge  ruled  the  procte  verbal  was  ad- 
missible to  show  the  fact  and  cause  of  death, 
and  thereupon  he  permitted  to  be  read  to  the 
Jury  so  much  of  the  procds  verbal  as  follows, 
and  no  more:— "At  an  Inquest  taken  for  the 
parLih  of  St  Hartln  upon  the  body  of  Onezl- 
phore  Thlbodaux  there  lying  dead,  tbe  Jnrora, 
whose  names  are  hereunto  subscribed,  upon 
their  oaths  say:  That  death  was  cansed  by 
a  blow  Inflicted  with  a  singletree.**  There 
was  no  error  in  tbis  ruling.  It  Is  well  settled 
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that  the  proems  verbal  of  a  coroner's  Inquest 
Is  admlssIMe  for  the  restricted  piirpose  of 
showing  the  fact  and  cause  of  death.  State 
V.  Duffy,  39  La.  Ann.  418,  2  South.  184;  State 
V.  Parker,  7  La.  Ann.  84;  State  v.  Taylor, 
Man.  TTnrep.  Cas.  366.  The  portion  of  the 
proc^  verbal  admitted  to  the  Jury  was  off^ 
ed  while  the  coroner  himself  was  on  tbe 
stand.  Because  be  testified  that  no  autopsy 
had  been  made  upon  tbe  body  of  tbe  deceased 
after  death,  tiiat  be  had  not  seen  the  body  of 
tbe  deceased  until  several  hours  after  death 
bad  ensued  and  a  day  or  two  after  the  wound 
was  Inflicted,  and  that  he  could  not  say  what 
^e  cause  of  bis  death  was,  except  from  what 
the  dead  man's  father  told  him  and  from  the 
history  of  the  case.  It  was  objected  that  tbe 
Introduction  of  tbe  procfti  vorbal  had  the 
effect  of  eontradlctlng  tbe  witness,  and  this 
the  atate  eonld  not  do  since  be  (the  wltnew) 
had  been  called  by  ttie  states  There  is  no 
force  !n  tbUi  ol^ectfon.  It  was  permissible 
fat  tbe  atate.  In  connection  with  the  coroner's 
teatfmoDj,  and  as  recalling  the  facts  to  him 
and  asslsttng  his  ftttilty  reconectlon,  and  even 
to  abow  Ua  mtotake,  to  offier  the  procds  ver- 
bal. In  doing  so,  there  was  no  such  contnt- 
dtetliv  of  the  witness  ae  made  tbe  reception 
ot  the  procea  verbal  Illegal  evidence.  Ne- 
ther la  there  fbrce  In  tbe  cibjeettoa  tbat  the 
procte  wbal  eonld  not  be  rec^ved  In  evi- 
dence becanae  It  was  not  flnt  Aown  that 
tbe  Jurors  who  signed  It  were  sworn,  and  by 
wbon  sworn.  The  docnmeiit  Itself  sets  f<nth 
the  Jnrora  were  sworn  and  the  law  presumes 
the  regularity  of  the  proeeedlnga.  *^mnla 
rite  acta  iMresnmuntnf.** 
Judgment  afBrmed. 


(107  La.) 

CHAPMAN  V.  MORRIS  BUILDING  & 
LAND  IMPROVEMENT  ASS'N. 
Lhnlted.    (No.  13,975.) 
(Supreme  Court  of  LoulBiana.   May  26,  1902.) 

PRESCRIPTION— BURDEN  OF  PROOF. 

1.  Tbe  burden  of  proof  to  establish  the  facts 
necessary  to  soiiport  prescriptlou  rests  on  him 
who  makes  the  plea;  bat  wnere  the  facts  are 
difflcntt  of  iffoof,  and  lie  no  more  withia  tbe 
knowledge  of  one  of  tbe  parties  than  of  the 
other,— as,  for  Instance,  the  time  when  a 
heavy  building  in  New  Orleans  ceased  to  sink, 
—the  tmrden  will  be  diseharged  b^  making  out 
a  prima  facie  caee;  as,  in  the  mstauce  sod* 
potted,  hy  proving  tbe  time  within  which  such 
baildinga  cease  to  sink,  as  a  rale.  Tbe  bur- 
den then  riiifts  to  the  opposite  party  to  over- 
come the  prima  facie  case,  and  zebvt  the  i»e- 
sumptlon  of  prescription. 

(SyUabus  Iv  the  Court) 

Appeal  from  dvU  district  cowt,  pariah  of 
Orleans;  Qeorge  H.  Thterd,  Judge. 

Action  by  Esther  Chapman  against  the 
Morris  Building  *  Land  Improvemoit  Asao- 
elation.  Limited.  Judgment  for  plalntUF,  umH 
defendant  appeala.  Kevenwd. 

Robert  G.  DugnS,  for  appellant  Branch 
K.  Miner  and  Pumdl  H.  Mllner,  tot  appel- 
lee 
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FBOVOSTT,  7.  The  plaintiff,  allegtnff  her- 
self to  be  the  owner  In  her  Beparate  and  pa- 
raphernal right  of  the  building  on  Camp 
street.  In  thla  city,  adjolntaig  the  Mwris  Build- 
ing, at  the  corner  of  Camp  and  Canal  streets, 
and  to  have  said  paraphernal  property  under 
her  exclusive,  separate  administration,  brings 
this  suit  to  recover  damages  from  defendant, 
the  owner  of  the  said  Morris  Building,  tw  In- 
jury caused  to  her  said  bnlldlng  by  the  said 
Morris  BnOding.  The  wall  between  the  two 
buildings  Is  a  party  wall,  constmcted  as  part 
of  the  Morris  Building;  and  the  contention 
Is  that  this  party  wall,  In  settling,  has  drag- 
ged down  plaintiff's  building,  causing  walls 
to  CTBck,  plaster  to  crack  and  fall,  floors  to 
dip,  and  other  injuries.  The  answer  Is  a  gen- 
eral denial  and  a  plea  of  prescription. 

Defendant  contends  that  the  damages  in 
question,  if  th^  ever  occurred,  fell  into  the 
community  of  acquets  and  gains  presumed  to 
exist  between  plaintiff  and  her  husband,  and 
that  as  no  separation  of  property  Is  shown, 
and  as  the  allegation  of  the  property  being 
under  the  separate  administration  of  the  wife 
Is  disproved  by  the  evidence,  the  husband 
alone  was  qualified  to  bring  suit  This  de- 
fense cannot  avail  defendant;  it  being  a  spe- 
cial defense,  and  not  having  been  specially 
pleaded.  Hen.  La.  Dig.  p.  1152.  Had  it  been 
pleaded,  non  constat  that  plaintiff  would  not 
have  shown  that  her  husband  was  acting 
merely  as  her  agent  MlUer  v.  Handy,  33 
Ann.  100.  The  plaintiff  was  not  chaUenged 
to  the  proof  of  her  separate  administration. 
What  evidence  there  Is  In  the  record  going  to 
show  acts  of  administration  by  the  husband 
went  In  only  Incidentally. 

The  defense  of  prescription  Is  much  more 
serlona.  The  Morris  Building  was  completed 
In  S^tember,  1889.  and  this  salt  was  flled  In 
May,  1898,  and  the  prescription  applicable  to 
the  action  Is  one  year. .  Conceding,  for  the 
purposes  of  the  case,  that  the  time  when  the 
building  ce.ised  sinking  must  be  taken  as  the 
Initial  point  of  the  prescriptive  period,  arfd 
that  the  burden  to  estalillsh  that  time  was  on 
defendant,  we  think  it  baa  discharged  the 
burden,  and  that  the  plea  must  be  maintained. 
The  proof  Is  that,  as  a  rule,  heavy  buildings, 
like  this  Morris  Building,  do  not  continue  to 
sink  longer  than  two  years;  and  the  proof  is, 
further,  that  the  Morris  Building  was  con- 
stmcted  according  to  the  methods  most  ap- 
proved at  the  time  of  Its  construction,  with 
less  regard  to  expense  than  to  excellence,  and 
that  It  Is  more  likely,  therefore,  to  have  eon- 
formed  to  tlie  rule,  than  to  have  made  an  ex- 
ception to  It  Moreover,  the  testimony  of  the 
two  architects  who  constructed  the  building 
Koes  far  towards  establishing  affirmatively 
that  it  did.  In  point  of  fact,  cease  sinking 
within  the  two  years.  After  this  rule  had 
been  established,  the  burden  shifted  to  the 
plaintiff  to  show  that  the  Morris  Building  had 
proved  an  exception  to  the  rule.  Powers  v. 
Koucher,  12  Mart  (O.  B.)  70;  Knox  v.  Hns- 
lett,  12  Mart  (O.  8.)  255;  HubnaU  t.  Watt. 


11  La.  Ann.  57;  Bailey,  Onus  Frobandl.  1,  5; 
Stepb.  Dig.  Bv.  arts.  90,  96;  Black,  Law  Diet., 
"Borden  of  Proof." 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be  set 
aside,  and  that  the  plaintiff's  suit  be  dlamias- 
ed,  at  her  costs  In  both  courts. 

On  Arollcatkm  for  Behearln^ 
anne  aO;  1902.) 

UOXROB,  J.  In  the  application  for  re- 
hearing the  attention  of  the  court  is  called 
to  the  fact  that  the  plea  of  loescrlption  was 
not  flled  until  after  the  plaintiff  had  finished 
offering  evidence  in  rebuttal,  and  the  case  bad 
been  closed.  It  Is  evident  therefore,  that  the 
defendant's  counsel  had  the  advantage  of  in- 
troducing evidence  with  reference  to  the  plea 
which  they  Intended  to  file,  and  of  which  the 
counsel  for  the  plaintiff  were  ignorant;  and 
as  there  was  Judgment  for  plaintiff,  and  no 
new  trial  asked  fw,  she  cannot  be  said  to 
have  had  a  hearing  on  the  facts  upon  which 
the  prescription  Is  based.  Under  these  cir- 
cumstances, we  are  of  opinion  that  the  Inter- 
ests of  Justice  will  be  best  subserved  by  re- 
manding, instead '  of  dismissing,  the  snit.  In 
order  that  further  testimony  may  be  heard 
upon  the  question  whether  the  defoidant's 
building  had  ceased  to  setUe  more  than  one 
year  prior  to  the  assertion  by  fiie  plaintiff 
of  her  claim  for  damages. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  decree  heretofore  entered  be 
set  aside,  and  that  there  now  be  Judgment  re- 
versing the  Judgment  appealed  from,  and  re- 
manding this  cause  for  the  taking  of  further 
testimony  upon  the  question  referred  to  in 
this  opinion;  the  costs  of  the  appeal  to  be 
paid  by  the  appellee,  and  those  of  the  lower 
court  to  await  the  final  Jutl^ent 


a07  La.) 

HTTX  T.  BIG  CREEK  LUMBER  CO..  Lim- 
ited.   fNo.  13,842.)! 

(Supreme  Court  of  Louisiana.    March  3, 
1902.) 

INJURT  TO  SERVANT— DANOBROUS  FRBUISES 
—FELLOW  SBRVANTS--SUPERVISI(»f 
BT  MASTER. 

1.  Whaterer  application  the  "fellow  servant" 
doctrine  may  have  under  the  law  of  Louisiana, 
it  cannot  be  given  the  effect  of  defeating  re- 
coverj  against  the  master  tor  hijntr  to  a  serv- 
ant when  it  is  shown  that  the  mill,  or  that 
part  of  it  where  the  casualty  occwnd.  was, 
from  the  Btandpoint  of  safety,  bang  mn  with 
au  insufficient  force. 

2.  A  master  must  be  held  responsible,  not 
only  for  the  employment  of  competent  persons 
to  do  bis  work,  but  also  for  failore  to  employ 
eni)ugh  of  them  to  do  it  safelr,  as  respects 
others  employed,  at  all  times. 

3.  He  mast  also  he  held  responsible  for  anch 
reasonably  constant  and  steady  sapervWon  of 
his  workmen  that  they  will  not  be  i>erniitted 
to    become   groaaiy    and   criminally  uegligeac. 


■  Rebasnas  dnlsd  Juas  1^  IML 
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He  !■  in  a  poaidon  to  aarelM  that  mperHrion; 
no  oUier  peracm  Is. 

(Srllabm  tu  tlw  Oonrt) 

Appeal  from  dvll  district  court,  pariib  of 
Orleans;  Thomas  O.  W.  BlUs,  JnOgi. 

Action  by  Bene  Hill  agalnat  the  Big  Ore6k 
Lumber  Company.  Jndgment  for  defendant 
and  plaintiff  appeals.  EeTersed. 

Scarborough  &  C&rr&:  and  Solomon  Wolff, 
for  appellant  Hudson.  Potts  &  Bernstein 
(Boatner,  Dodda  &  Boatnw.  of  counsel),  for 
appellee. 

BLANCHABD»  J.  PlaJntlfl  anes  In  the 
capacity  <rf  widow  of  George  B.  Hill,  deceas- 
ed, and  as  natural  tutrix  of  her  minor  child 
Adolph  B.  HllL  She  claims  912.600  dam- 
ages for  and  on  acconnt  of  the  Tl(dent  death 
of  her  husband  In  the  sawmlH  <^  defendant 
company,  where  he  was  employed.  Twenty- 
flve  hundred  dollars  of  this  Bum  she  dalma 
by  reason  of  the  physical  and  mraital  agony 
and  pain  suffered  by  the  strickoi  man  be- 
tween the  time  of  the  casualty  and  his  death. 
With  regard  to  this,  the  evidence  shows  Hill 
waa  Instantly  killed.  He  did  not  lire  an  ap- 
preciable length  of  time  after  being  struck 
by  the  piece  of  lumber  which  caused  his 
death.  Damages  undo:  this  head  may,  there- 
fore, be  eliminated  from  the  case.  The  claim 
for  the  remainder  of  the  amount  sued  for  Is 
predicated  on  the  loss  she  has  snstalned  of 
her  husband  and  the  child  of  Its  fatilier.  The 
petition  charges  the  cause  of  Hill's  death  to 
the  unsafe  and  dangerous  condltlim  of  the 
mlli  premises  and  of  the  machinery  of  the 
mill,  especially  pieces  or  parts  of  the  ma- 
chinery called  "the  edger"  and  **the  convey- 
or," and  that  the  condition  of  the  premises 
and  of  the  machinery  was  the  result  of  the 
neglect  of  the  defendant.  On  behalf  of  de- 
fendant this  Is  d«iled  and  It  is  asserted,  per 
contra,  that  the  mill,  its  machinery  and 
equipment  were  In  good  order  and  cozUUtlon, 
and  that  if  there  was  any  negligence  In  the 
operation  of  the  machinery  at  the  time  of 
Hlirs  death.  It  was  the  negligence  of  a  fel- 
low servant,  for  which  no  liability  attaches 
to  defendant.  The  case  was  tried  before  the 
Judge— a  Jury  not  having  been  asked  for. 
All  the  evidence  was  taken  nndor  commis- 
sion. The  trial  Judge  did  not  have  the  ad- 
vantage of  seeing  and  hearing  the  witnesses. 
There  was  Judgment  rejecting  plalntUTa  de- 
mand and  she  appeals. 

Ruling— The  contention  of  defendant  is  ttiat 
Hill's  death  was  due  to  the  risks  incident 
to  the  nature  of  his  employment,  and  that 
these  risks  wtfe  well  known  to  and  under- 
stood 1^  him.  ^aintiirs  case  as  set  forth 
In  her  petition  is  confined  to  narrow  limits— 
negligence  of  the  master  In  permitting  the 
mill  and  its  machinery  to  be  and  remain  In 
an  unsafe  and  dangerous  condition.  Defend- 
ant's answer  broadens  its  scope  by  reference 
to  the  operation  of  the  machinery,  and.  In 
this  connection,  pleading  the  doctrine  of  neg- 
Ugencs  of  ■  fdlow  servant  The  evidence 


admitted  still  further  broadens  Its  scope. 
Evidence  received  without  objection  makes 
pleadings^  or  rattier  suKtlies  Icfldendes  In 
pleading.  The  case^  then,  tc  be  Judged  Is 
that  whldi  the  evidence,  in  Itk  fnUness,  dls- 
doses.  Defendant's  mill  is  one  of  large  ca- 
pacity. It  easily  averages  over  100,000  feet  of 
lumber  per  day.  It  is  a  modem  sawmill, 
well  equipped  with  improved  madilnery.  and 
all  the  testimony  negatives  plaintiff's  aver- 
ment of  the  unsafe  and  dangerous  condition 
of  things  la  and  about  the  mill,  or  any  at  its 
appliances,  or  appurtratances.  There  was  no 
neglect  of  tile  master  in  this  respect  For 
sawbig  logs  this  mill  operated  both  a  ho^e 
circular  saw  and  a  gang  saw.  The  logs  en- 
tered the  mill  from  the  east  and  their  prog- 
ress was  westward  through  the  mill,  coming 
out  on  the  west  side  in  the  form  of  finished 
product  of  himber.  Looking  In  the  direction 
towards  which  the  logs  were  moving,  the  cir- 
cular saw  was  on  the  left  the  gang  saw  on 
the  right  What  are  called  'live  rollers" 
conveyed  the  lumba  forward  from  tiie  saws 
to  what  Is  called  "the  edger."  The  edger  is  a 
table  about  eight  feet  long  by  abont  six  feet 
wide,  through  which  projected  seven  smaller 
circular  saws.  It  was  situated  westward  of 
the  large  chrcular  saw  and  the  gang  saw, 
and  midway  between  the  two— that  Is  to 
say.  a  line  drawn  from  the  center  of  the 
edger  eastward  would  be  equally  distant 
from  the  circular  saw  and  the  gang  saw  tat 
passing  them.  But  the  gang  saw  was  nearw 
the  edger.  The  live  rollers  that  were  ap- 
purtenant to  the  gang  saw  conveyed  the  lum- 
ber sawed  by  It  to  the  right  side  of  the  edger. 
those  appurtenant  to  tiie  circular  saw  con- 
veyed  the  lumber  sawed  by  It  to  the  left  of 
the  edger.  The  purpose  of  the  edger  was  to 
further  manipulate  the  lumber,  now  in  the 
form  of  planks,  and  advance  It  towards  the 
stage  of  the  finished  product  which  stage 
was  not  to  be  attained  until  It  had  gone 
through  still  other  machines  located  west- 
ward from  the  edger.  The  edger  Is  a  dan- 
gerous machine— perhaps  the  most  dangerous 
to  be  found  In  and  about  a  modem  sawmill. 
Three  of  the  small  circular  saws  of  the  ed- 
ger were  on  the  right  and  manipulated  the 
lumber  that  came  from  the  gang  saw.  The 
other  four  saws  were  on  the  left  and  dealt 
with  the  lumber  that  came  from  the  large 
circular  saw.  The  edger  crew  in  ^nt  of 
that  machine  consisted  of  six  men— three 
who  fed  lumber  to  the  three  circular  saws 
located  on  the  right  side  of  the  edger,  and 
three  who  fed  lumber  to  the  four  saws  locat- 
ed on  the  left  of  that  instrument  Those  on 
the  left  were  John  P.  Cosman,  Joe  Cosman 
and  George  B.  Hill,  the  deceased.  Joe  Cos- 
man  was  not  present  when  the  accident  occur- 
red. He  stepped  aside  for  a  few  minutes. 
His  absence  has  no  bearing  on  the  case. 
Those  working  as  feeders  at  the  front  of  the 
edger  could  see  only  the  upper  half  of  the 
bodies  of  those  working  behind  the  edger. 
Those  working  Immediately  behind  the  cdgor 
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w«rft  Wflllain  WtOett  and  Oliver  Cobb,  and 
atlU  furUwr  back,  bavbig  charge  of  tbe  trans- 
fer table  and-  chaJn  coareyoc,  was  Adam  Cos- 
man.  As  tbe  himber  came  from  tbe  edger 
it  was  reoefved  on  lire  loUas  and  conducted 
to  the  transfer  table  and  conveyor,  tbe  latter 
conveying  ft  northward  to  the  trimmer, 
which  was  a  machine  for  Its  still  further 
manlpuladoB.  WllUam  Wiilett  and  Oliver 
Cobb  (sometimes  referred  to  In  the  evidence 
as  Alvin  Cobb)  were  called  "the  strippers." 
That  U  to  say,  thek  Immediate  duty  was  to 
catch  tbe  strips  cut  from  the  lumber  by  the 
edgor,  and  adjust  the  lumba'  straight  on  tbe 
rollers  Uuit  were  moving  It  out  of  the  way 
and  towards  tbe  transfer  table.  Adam  Cos- 
man  stood  at  tlie  transfa  table  and  It  was 
his  duty  to  keep  the  lumber  moving  on  the 
transfer  chains  or  conveyor  from  the  trans- 
fa  table  to  the  trimmers,  where  It  was  re- 
ceived and  fed  to,  or  put  through,  tbe  trim- 
moB  by  the  two  other  men,  to  wit,  Jno.  Bell 
and  Jno.  McClure.  It  was  also  Adam  Oos- 
man'a  duty  to  look  after  and  keep  the  trans- 
fer table  and  ctmveyor  free  from  stray  strips 
that  might  lead  to  the  obstruction  of  those 
parts  of  the  machinery  of  the  mill.  If  the 
live  rollers  back  of  the  edger,  or  the  transfer 
table  back  of  the  rollers,  were  permitted  to 
clog  by  the  lumber  or  strips  failing  to  move 
on  by  not  being  properly  adjusted  and  kept 
straight  opon  the  same,  Imminent  and  great 
daziger  to  those  feeding  the  edger  in  front 
would  result  It  was  especially  Adam  Cos- 
man's  duty  to  see  that  there  was  no  clogging 
of  lumber  upon  the  transfer  table  and  convey- 
or. About  11  o'clock  of  the  day  of  the 
easnalty  Jna  P.  Cosman  and  Hin,  working 
In  front  of  the  edger,  bad  fed  to  tbe  latter 
a  plank  ftom  tbe  large  circular  saw.  This 
plank  was  20  feet  long  and  2  inches  thick. 
It  bad  gone  through  the  edger  except  about 
2  feet  of  tbe  rear  end  of  the  plank.  Hill 
had  then,  ft  seems,  turned  bis  face  towards 
tbe  large  circular  saw,  presumably  to  receive 
another  piece  of  lumber  coming  from  that  di- 
rection to  be  fed  to  the  edger.  Just  then  the 
front  end  of  the  heavy  plank  still  In  the  edger 
and  not  yet  through  It  came  In  contact  witb 
a  Jam,  a  clog  of  lumber,  upon  the  transfer 
table  and  conveyor.  That  stopped  Its  prog- 
ress, the  plank  turned  a  little  and  raised,  tbe 
teeUi  of  tbe  anaU  circular  saws  forming  the 
edger«  coming  up  through  tbe  table  and  re- 
volving with  incredible  swiftness  and  power 
In  the  direction  whence  came  the  lumber, 
seized  the  plank  and  burled  it  with  great 
force  back  out  of  the  edger  towards  its  front, 
striking  Hill  about  tbe  waist  and  instantly 
cmshlng  tbe  life  out  of  him.  So  great  was 
tbe  force  with  which  tbe  plank  was  burled 
back  that  tbe  pressure  rollers,  which  held  the 
lumber  down,  coming  in  contact  with  It  im- 
mediately back  of  tiie  small  circular  saws  on 
the  edger,  were  raised  and  the  plank  shot 
back  In  spite  of  them.  There  is  some  testi- 
mony to  the  effect  that  the  rope  controlling 
the  lever,  which  operated  the  pressure  roller 


on  his  side  of  the  edger,  was  seized  by  Jno. 
P.  Cosman  at  that  moment  and  pulled,  and 
that  by  this  means  the  roller  was  raised  per- 
mitting the  saws  to  burl  the  plank  back, 
destroying  HUl.  But  the  preponderance  of 
evidence  Is  that  Jno.  P.  Cosman  did  not  raise 
the  roller,  which  seems  to  have  required  con- 
siderable effort,  though  he  did  seize  the  rope 
as  an  aid  in  vaulting  upon  a  platform  to  tlie 
left  of  the  edger.  In  the  endeavor,  which  he 
successfully  made,  to  get  out  of  the  way  of 
the  plank.  He  saw  tbe  trouble.  Instantly 
realized  the  dang^,  and  sprang  to  a  place  of 
safety.  But  be  swears  he  did  not  raise  the 
pressure  roller.  Hill,  with  his  face  turned 
back  lotting  for  another  piece  of  lumba  to 
feed  to  the  edger,  pursuing  the  Ibie  of  his 
dul7,  did  not  see  the  danger,  and  while  he 
may  have  heard  the  outcry  which  Jno  P. 
Cosman  gave  as  he  sprang,  it  was  too  late; 
the  heavy  plank  was  already  upon  blm. 
Adam  Cosman,  whose  place  was  upon,  or  at 
the  transfer  table,  as  we  have  seen,  to  keep 
it  and  the  conveyor  clean,  had  left  his  post 
and  gone  oIT  somewhere,  and  within  a  few 
minutes  after  his  departure  the  clogging  of 
the  lumber  took  place,  resulting  la  HIU's 
death  as  described. 

We  are  asked  to  bold  that  Hill,  thus  done 
to  death  In  the  discharge  of  his  duty,  had  as- 
sumed as  a  risk  of  his  employment  that  the 
live  rollers,  the  transfer  table  and  conveyor 
back  of  tbe  edger  would  be  kept  unobstruct- 
ed, would  not  be  permitted  to  clog  with  lum- 
ber. In  other  words,  that  he  bad  assumed 
as  a  risk  of  his  employment  all  the  dangers 
incident  to  the  operations  and  conduct  of  tbose 
stationed  by  the  master  at  the  rear  of  tbe 
edger^  We  cannot  do  so.  The  evidence 
shows  that  tbe  three  men,  WlUett,  Cobb  and 
Adam  Cosman,  were  needed,  each  of  Hiem, 
all  the  time  in  the  work  back  of  tlie  edger; 
no  one  of  them  could  safely  be  spared  even 
for  a  few  minutes  from  his  post.  Blspecially 
was  this  true  of  Adam  Cosman.  He  was  the 
only  man  at  the  transfer  table.  He  worked 
behind  WlUett  and  Cobb.  They  were  up 
nearer  the  edger,  looking  towards  It;  catch- 
ing the  strips  coming  rapidly  from  tbe  edger 
and  adjusting  the  lumber  coming  from  It 
straight  upon  the  live  rollers  leading  to  the 
transfer  table.  Adam  Cosman  (or  sfune  man 
In  his  place  when  be  stepped  aside  for  any 
purpose)  was  needed  all  the  time  back  at  the 
transfer  table  to  keep  things  straight  and  mov* 
Ing  there.  If  be  left,  even  for  a  very  few  min- 
utes, danger  to  those  feeding  the  edger  Imme- 
diately stalked  forth.  The  master  knew  this; 
it  was  his  (the  master'a)  duty  to  bave  an^tra 
nmn  In  attendance,  at  a  post  so  dangerous, 
to  keep  watch  on  tbe  situation,  and  immedi- 
ately to  step  forward  and  take  the  place  of 
either  of  the  workmen.  WlUett.  Cobb  or 
Adam  Cosman,  who  might  step  aside  to  an- 
swer a  call  of  nature,  or  for  any  other  pur- 
pose. The  master  did  not  have  such  a  man. 
The  mill,  therefore,  or  that  part  of  It,  was. 
from  the  standpoint  of  safety,  belns  nm  with 
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an  iDBiifllclait  force.  This  was  negligence 
and  the  mastor'a  llaUlity  resolts.  Wood, 
Mast  &  8.  i§  SM^  3366.  Wbater^  appUca- 
tion  "the  ftf  ow  serraBf s  doctrine*  maj  hare 
under  the  law  of  Loutalanft,  ft  canoot  have 
tbe  effect  onda  the  circumstance*  of  Utla 
case;  of  defeating  plaiuOfCs  recorery.  A 
maettt  most  be  held  responalble  not  only  t<a 
the  emplojmuit  of  eomswteait  penKsu  to  do 
hla  work,  but  aleo  for  tbe  failure  to  emE^oj 
enough  of  them  to  do  It  safely,  as  respects 
others  emi^yed,  at  all  tlmee.  1  Bailey,  Pers. 
Inj.  SS  471,  &S2,  et  seq.;  Id.  1  1562.  He  must 
also  be  held  rei^MHMdbto  for  such  reastmabto 
constant  and  steady  supendslon  of  them  that 
they  will  not  be  permitted  to  become  grossly 
or  criminally  negltgent  He  is  In  a  position 
to  exercise  that  supenrlslon.  No  other  person 
Is.  See  Lncey  t.  OU  Co.  (Mo.)  31  S.  W.  125. 
Hill,  working  In  front  of  the  edger.  bad  a 
right  to  assume  that  his  safety  would  be  ad- 
equately looked  after  In  the  operations  going 
m  behind  the  edger.  He  had  a  right  to  as- 
sume he  would  be  taken  care  of  In  respect 
to  danger  from  that  quarter.  TJodoubtedly, 
It  was  gnwa  If  not  criminal  negligence  In 
Adam  Cosman  Tacatlag  his  post  without 
warning  snd  going  off,  thus  permitting  the 
lumber  to  clog  and  cause  the  accldmt  But 
this  negligence  of  a  fellow  servant  eT«i  from 
the  standpoint  of  the  advocates  <Hf  that  doc- 
trine, cannot  operate  to  AlBcharge  the  niastw 
tiom  UablU^  where  It  appears,  as  here,  that 
the  negligence  of  tbe  master  caused  or  con- 
tributed to  tbe  Injury  and  death  of  the  serv- 
ant This  Is  the  doctrine  of  the  Stncke  Case, 
GO  La.  Ann.  172.  23  Sonth.  842,  and  It  Is 
SQKKMrted  by  the  text  wrlt»a  and  the  author- 
ities generally.  See  Towns  v.  Ballroad  Ca, 
37  La.  Ann.  630^  56  Am.  Rep.  508;  Bailey, 
Pers.  In],  p.  439,  I  D82  et  seq.;  Maupln  r. 
Railway  Ca,  40  a  a  A.  234,  98  Fed.  4a 
It  will  not  do  for  defendant  corporation  to 
argue  it  had  enou^  men  behind  the  edger 
to  do  the  work  there,  it  was  Its  duty  to 
have  had  a  sufficient  numbw  of  men  there 
not  only  to  do  tbe  work,  but  do  It  with  safe- 
ty to  those  working  In  fnmt  of  the  edger. 
if  Adam  Gosman  could  not  leave  bis  post 
for  five  mtnntes  witbont  danger  and  death 
attending  on  bis  absence,  the  master  should 
have  provided  agstaiBt  that  contlng«icy. 
There  should  taava  bem  an  extra  man  tbere 
fw  Just  such  purpose.  Defendant's  counsel, 
In  their  brief,  claim  there  was  an  extra  man 
employed  to  attoid  momentarily  to  the  duties 
of  an  employ^  baring  occasion  to  absent  him- 
self for  awhile.  But  this  Is  error.  There 
was  no  such  esttn  man.  One  of  the  wlt- 
iwssea  (Jno.  P.  Gosnaan)  q;>eak8  of  a  "floor 
manager,"  but  not  tai  tbe  sense  of  an  extra 
hand.  The  floor  manager  Is  he  in  charge  of  the 
operatlonfl  of  that  particular  floor  of  tbe 
mllL  Tbe  same  witness  says  It  was  "usual 
for  the  floor  man  to  come  and  help  when  we 
are  cutttng  long  timber,  but  not  when  we 
are  catttng  short  logs."  The  "floor  man," 
then,  vas  aot  an  extra  liand  hired  to  flU 


t^porary  posts  vacated  by  a  laborer,  doing 
work  attendant  with  danger  to  others  if  left 
undone,  stuping  aside  for  a  few  mioiitca. 
It  la  abundantly  shown  that  If  Adam  Cos- 
man  had  ronalned  at  his  post  or  any  other 
man  bad  been  tbere  to  take  his  place  vi  hen 
he  left  the  trouble  would  not  have  occurred. 
It  Is  also  shown  that  all  the  men  employed 
were  necessary  to  do  the  work — that  Is  to 
say.  each  man  bad  bis  hands  full  to  do  his 
own  work,  and  no  time  to  look  after  the  du- 
tiea  of  others  who  stepped  aside,  though  It 
is  said  by  some  of  the  witnesses  that  when 
an  employ^  stepped  aside,  It  was  the  duty  of 
those  working  with  him  to  keep  his  work 
going.  The  witness  Goates,  speaking  of  the 
work  at  the  mill  was  asked:— "Q.  £ach  man 
there  at  the  mill  has  his  position  and  It  is 
required  of  him  to  stay  tbere  and  discharge 
bis  duties?  A.  Yes,  sir.  Q.  Do  you  keep 
any  more  laborers  In  that  mill  than  Is  nec- 
essary to  run  It?  A.  Just  the  right  number. 
Q.  Does  It  not  keep  everybody  busy  to  keep 
it  running?  A.  Tes,  sir.  Q.  If  every  man 
attends  to  bis  own  business.  If  be  goes  to 
any  <me'B  work,  bis  work  will  get  bebiud? 
A.  Yea^  sir.  Q.  When  everything  is  operat- 
ing no  man  has  any  authority  to  leave  his 
place  to  go  and  do  anything  else?  A.  No, 
sir,  his  duty  Is  to  be  at  his  place,  unless  he 
Is  called  away  by  some  one."  Anotha  wit- 
ness, Jno.  Bell,  testified  that  ttie  accident  oc- 
curred because  they  (the  mill  owners)  did  not 
have  a  man  to  ke^  the  transfer  table  clear. 
He  was  ofl!  at  the  time.  No  su^estion  that 
an  extra  man  was  employed  to  flll  such  tem- 
porary vacanclra.  Indeed,  all  tbe  witnesses 
testify  that  the  accident  was  occasioned  be- 
cause of  the  clogging  of  the  lumber  on  the 
transfer  table,  and  that  It  clogged  because 
of  tbe  fact  there  was  no  one  at  the  time  at 
the  table  to  keep  it  clear.  W.  A.  Shields 
was  foreman  of  defendant's  mill  and  In 
charge  of  all  the  work  there.  He  teatifled 
for  defendant.  He  speaks  of  "an  extra  man" 
working  behind  the  edger,  but  on  cross-a- 
amlnatlon,  asked  who  this  extra  man  was, 
said  he  had  heard  It  was  Adam  Cosman. 
Defendant's  position,  however.  Is  that  Adam 
Cosman  was  not  an  extra  man,  but  regularly 
employed  behind  the  edger,  doing  duty  con- 
stantly there  that  day.  The  foreman,  whose 
business  It  was  to  know,  did  not  know  this, 
and  all  he  knew  about  an  extra  man  was  that 
he  had  heard  Adam  Cosman  was  such  extra 
man.  The  only  conclusion  to  be  reached  from 
the  evidence  Is  tbere  was  no  extra  man  on 
duty  to  take  Cosmao's  place  when  be  left 
and  that  WUlett  and  Cobb,  who  were  working 
nearest  him,  were  absorbed  In  their  own  du- 
ties which  required  them  to  look  away  from 
where  Adam  Cosman  was  stationed.  It  is 
not  even  shown  they  knew  he  was  gone. 
Adam  Cosman,  himself,  was  not  put  on  the 
stand,  nor  did  (tefendant  account  for  bis  ab- 
sence as  a  witness.  He  had  been  their  em- 
ployd  and  presumably  was  when  the  evi- 
dence was  taken.   He  knew  more  about  bis 
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own  absence  from  his  post  that  day,  the 
reason  for  It,  how  long  be  had  been  gone, 
etc.,  than  any  one  else.  Tet  he  was  not  call- 
ed to  testify.  His  two  brothers  were,  as 
were  others  employed  In  that  part  of  the  mill 
the  day  of  the  accident  All  the  testimony 
relating  to  tbe  accident,  given  In  the  case,  Ib 
from  men  who  were  then  and  are  now  em- 
ploy^  of  defendant.  Necessarily,  plaintiff 
had  to  go  Into  the  mill,  Itself,  fbr  witnesses. 

For  the  reasons  assigned  It  Is  ordered  that 
the  Judgment  appealed  from  be  annulled, 
avoided  and  reversed,  and  it  Is  now  adjudged 
and  decreed  that  plaintiff  do  have  and  re- 
cover of  defendant  the  sum  of  $5,000,  with 
legal  Interest  from  judicial  demand,  together 
vlth  costs  of  both  cqurts. 


(107  La.) 

PLANTERS*  OIL  UILLS  T.  MONROE  WA- 
TERWORKS &  LIGHT  00. 
(No.  18,829.)! 

(Supreme  Court  of  Louisiana.    Nov.  IS,  1901.) 

WATERWORKS  COMPANY— ACTION  PGR  DAM- 
AGES—FAILURE: OF  WATBR  SUPPLT. 

1.  Judgment  of  the  distiict  court  affirmed  on 
the  facts  of  the  case. 

(Syllabus  by  the  CViurt.) 

Appeal  from  Judicial  district  court,  parish 
of  Ouaclilta;  Luther  Egbert  Halt,  Judge. 
I  Action  by  the  Planters*  Oil  Mills,  individ- 
ually and  for  the  use  of  certain  insurance 
companies,  against  the  Monroe  Waterworks 
&  Light  Company,  Judgment  (or  defendant, 
and  plalntur  appeals.  Affirmed. 

E.  Tyler  Lamkin  and  Andrew  Angustus 
Gnnby,  for  plaintiff.  Hudson,  Potts  ft  Bern- 
stehi,  fiir  defendant 

NICH0LL8,  O.  J.  The  present  cause  war 
before  this  court  once  before  on  an  appeal 
taken  by  the  plaintiff  fnnn  a  Judgment  of  tbe 
(Uatrict  court  snstalnlnff  an  exception  of  a 
cause  ot  action  which  bad  been  filed  by  tbe 
city  of  Monroe,  and  also  by  the  Monroe 
Waterworks  ft  Light  Company,  the  d^end- 
ants  therein.  The  Judgment  appealed  from 
was,  as  will  be  seen  by  reference  to  the  re- 
port of  tlie  case  made  in  52  La.  Ann.  1243,  27 
South.  684,  affirmed  In  so  far  as  the  city  of 
Monroe  was  concerned,  but  It  was  reversed  as 
to  the  waterworks  and  light  company.  The 
cause,  as  to  the  latter,  was  reinstated  and 
remanded  for  a  trial  uptm  the  merits.  This 
trial  having  taken  place,  and  having  result- 
ed in  a  Judgment  against  the  plaintiff  in  favor 
of  the  defendant,  we  are  now  called  on  to 
decide,  on  an  appeal  taken  by  the  plaintiff, 
as  to  tbe  c<»Tectuess  of  this  Judgment.  The 
plaintiff,  on  Its  own  account,  and  for  the  use 
and  boieflt  of  a  number  at  insurance  com- 
panies, demands  Judgment  against  the  Mon- 
roe Waterworks  ft  IJght  Company  for  dam- 
ages accruing  by  reason  of  the  destruction 
by  fire  of  certain  property  belonging  to  the 

*  RaheurlDC  denied  Jiuw  28,  IMS. 


plaintiff  In  tbe  dty  of  Monroe.  The  demand 
is  predicated  upon  an  allured  breach  by  the 
Monroe  Waterworks  ft  Light  Company  of 
the  terms  and  conditionB  of  a  certain  con- 
tract made  between  it  and  the  dty  of  Mon- 
roe, wiAer  which  contract  the  tatter  erected, 
maintained,  and  operated  a  system  of  water 
works  in  the  city  of  Monroe.  The  plaintiff 
averred  that  said  contract  was  made  by  the 
city,  not  only  on  Its  own  behalf,  but  for  the 
use  and  benefit  of,  and  on  behalf  of,  its  cit- 
izens and  property  owners  and  taxpayers,  of 
which  it  declared  itself  one.  It  alleged  that 
it  was  entitled  to  the  ben^t  of  the  provi- 
sions of  that  contract,  and  that  a  violation 
of  tbe  same  by  the  waterworks  comranr 
gave  rise  to  a  right  of  action  by  it  for  data- 
ages  sustained  thereby.  Plaintiff  averred 
further  "that  under  a  contract  directly  ije- 
twf^en  It  and  the  said  waterworks  company, 
entered  into  about  the  let  of  October, 
there  bad  been  erected  long  previous  to  the 
Are,  on  the  same  lot  where  the  burned  prep- 
ay was  situated,  two  hydrants  of  the  best 
and  most  approved  character,  one  witliin 
thirty  (30)  and  the  other  within  sixty  (60i 
feet  of  the  place  where  the  fire  originated, 
and  connected  by  pipes  with  tbe  water  mains 
to  be  used  by  petitioner  to  extinguish  fires 
and  for  sprinkling  purposes,  which  said  hy- 
drants were  ^"ected  and  connected  with  the 
water  mains  by  the  said  Monroe  Water- 
works ft  Light  Company  at  a  cost  of  several 
hundred  dollars  to  petitioner,  and  that  hi 
consideration  of  tbe  payment  of  one  hundred 
dollars  per  annum  thereafter,  payable  quar- 
terly, and  which  petitioner  had  punctually 
paid  for  the  last  she  years,  said  Monroe  Wa- 
terworks ft  Light  Company  agreed  to  fumisli 
and  have  ready  at  all  times  water  sufficient 
to  throw  streams  through  hose  kept  by  it  la 
proper  condition,  to  be  connected  with  the 
two  hydrants,  the  height  provided  for  la 
said  contract  between  said  Monroe  Water- 
works ft  Light  Company  and  the  city  of  Mon- 
roe." Tbe  plaintiff,  after  describing  tbe  build- 
ings wbich  It  bad  erected  on  Its  property  in 
Monroe,  and  the  movables  tberein.  and  re- 
citing the  fact  that  they  had  been  destroyed 
by  fire,  places  the  amount  of  the  loss  to  It- 
self at  the  snm  of  $6,309,  over  and  above  all 
Insurance,  and  the  amount  collected  by  it 
on  the  policies  of  insurance  thereon,  wbiob 
sum  so  collected  amounted,  In  tbe  aggrcp.ite, 
to  the  snm  of  ¥41,114.30.  Plaintiff  averred 
that,  at  the  time  of  collecting  said  amount 
from  tbe  insurance  companies.  It  executed  to 
them,  by  written  act  of  subrogation,  all  Its 
rights  and  actions.  Plaintiff  allured  that  the 
Insurance  companies,  as  subrogees,  are  enti- 
tled to  recover  the  said  sum  of  $41,114.30, 
with  legal  Interest  from  Judicial  demand; 
that  it  Is  itself  entitled  to  recover  the  amount 
of  $5,300.05,  with  legal  interest  from  Judicial 
demand.  Plaintiff  alleged  the  damage  afore- 
said to  have  resulted  on  account  of  the  reck- 
less disregard  and  flagrant  and  wanton  vio- 
lation of  the  contract  between  said  Monroe 
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Waterworks  &  LIgbt  Company  and  said 
Planters*  Oil  Mills.  ReferrisEr  to  tlie  fire  and 
destruction  of  property,  plaintiff  averred  that 
"shortly  after  the  fire's  origin  was  discov- 
ered tbe  alarm  of  fire  was  promptly  turn- 
ed in  to  tlie  fire  department  of  the  city  ot 
Monroe,  and  said  property  would  never  have 
been  destroyed  had  tbe  waterworks  company 
complied  with  Its  said  contract  and  agree* 
ment  with  the  dty  and  with  it"  Referring 
to  the  waterworks  company,  plalntlfC  alleged 
that  said  company  on  the  occasion  of  said 
fire,  without  cause  or  excuse,  wholly  failed 
to  comply  with  its  said  contract  with  the 
said  dty  and  witb  petitioner,  by  falling  to 
have  water  in  the  standpipe  sufiiclent  to 
throw  a  stream  through  any  kind,  size,  or 
len^b  of  hose  or  nozzle  to  the  height  of  10 
feet,  and  said  company  for  more  than  1  hour 
and  30  minutes  after  the  fire  started,  and  aft- 
er the  fire  alarm  was  given,  and  after  the 
efficient  city  fire  department  and  company 
and  petitioner's  employes  bad  armed  and  ap- 
plied hose  to  said  Are  hydrants,  and  could  not 
get  water,  failed  to  have  the  pumps,  engines, 
and  machinery  ready  to  coH>perate  or  in  op- 
eration, and  failed  for  more  than  1  hour  and 
30  minutes  ofter  said  time,  and  after  tbe 
chief  of  the  fire  department  had  ordered  tbe 
pamps  put  In  oi>eratlon,  to  have  any  com- 
petent employ^  or  engineer  at  tbe  ene^nes  or 
pomps  to  start  and  operate  the  same,  and  by 
reason  of  said  failures,  and  each  of  them, 
the  said  property  was  destroyed  by  fire. 
Plaintiff's  petition  charged  that  not  only  on 
this  particular  occasion  had  the  waterworks 
company  violated  their  contract  obligations, 
by  failing  to  famish  a  sufficient  supply  of 
vat«  for  the  extinguishment  of  fires,  there- 
by wrongfully  and  negligently  occasioning 
the  loss  and  destruction  of  various  proper- 
ties withhi  the  dty  of  Monroe,  other  than 
that  of  petitioner,  but  the  ineffident  service 
and  its  insufficient  supply  of  water  for  the 
extinguishment  of  fires  had  become  notorious 
In  said  city  of  Monroe,  and  had  not  Infre- 
quently been  brought  to  the  knowledge  of 
tbe  mayor  and  city  council  of  Monroe, 
through  reports  made  by  tbe  fire  department 
and  dtlzene  of  tbe  dty,  as  well  as  from  fre- 
quent and  striking  observation  on  tbe  part 
of  dty  officials  while  attending  fires  occur- 
ring both  before  and  after  that  which  de- 
stroyed plaintiff's  property,  and  that  the  city, 
by  reason  of  failure  and  negligence  on  the 
part  of  tbe  officials  to  comi>el  a  compliance 
on  the  part  of  tbe  waterworks  company  with 
tbe  provisions  of  the  contract,  or  else  to  take 
charge  of  and  oi>erate  the  same,  was  guilty 
of  gross  negligence  and  malfeasance,  whlcb 
contributed  to  the  loss  and  damage  suffered 
by  petitioner,  and  was  therefore  liable  In 
solido  with  the  waterworks  company  to  the 
plaintiff  for  Its  losses  In  the  premises.  Tbe 
waterworks  company,  after  pleading  a  num- 
ber of  exceptions,  which  were  overruled,  an- 
swered, pleading  first  the  general  issue.  It 
specially  denied  any  private  or  other  con- 


tract with  plaintiff  at  any  time,  either  ver- 
bally or  in  writing,  by  itself  or  any  one 
legally  authorized  to  represent  it 

On  the  22d  of  February,  1S03,  the  city  of 
Monroe  adopted  an  ordinance  designated  by 
the  number  703,  which  was  entitled  "An  or- 
dinance to  provide  for  a  system  of  waters 
works  and  electric  lights,  both  arc  and  in- 
candescent, in  and  for  the  dty  of  Monroe, 
Louisiana,  and  granting  W.  A.  Bright  and 
F.  F.  Gravely,  their  assodates,  heirs  or  as- 
signs, the  right  to  construct  and  operate  the 
same;  giving  tbe  right  to  streets,  alleys  and 
public  grounds  to  them,  their  assodates  or 
assigns,  and  agreeing  to  contract  with  the 
said  W.  A.  Bright  and  F.  F.  Gravely,  their 
associates,  heirs  or  assigns,  for  fire  and  light- 
ing purposes  for  a  period  of  thirty  years  from 
the  date  ot  the  ordinance  or  until  the  works 
shall  be  purchased  by  the  city  of  Monroe." 
The  first  section  of  the  ordlnaoce  ordained 
"that  for  and  In  consideration  of  the  benefit 
to  be  derived  by  constructing  and  operating 
a  system  of  waterworks  and  electric  lights, 
and  furnishing  a  sufficient  snpply  of  pure 
and  wholesome  water,  suitable  for  drinking, 
washing  and  fire  purposes,  and  arc  and  in- 
candescent electric  lights,  at  such  points  or 
places  as  may  be  designated  by  the  city  coun- 
cil, the  rights  to  all  the  streets,  lanes,  ave- 
nues and  public  grounds  as  they  now  exist 
or  may  hereafter  be  extended  for  the  purpose 
of  laying  mains,  conduits,  pipes  and  erecting 
hydrants,  poles  with  electric  lights  or  sucb 
as  may  be  necessary  for  building  and  operat- 
ing said  woilcs  hereby  contemplated,  is  here- 
by given  and  granted  W.  A.  Bright  and  F. 
F.  Gravely,  their  associates,  heirs  or  assigns, 
for  the  period  of  thirty  years,  or  until  the 
dty  of  Monroe  shall  purchase  the  said  works 
or  system."  The  second  section  declared: 
"The  general  plan  of  tbe  works  shall  consist 
of  a  brick  pump  house,  appropriate  In  design 
and  containing  suitable  pumps,  having  a  ca- 
pacity of  two  million  five  hundred,  thousand 
(2,600,000)  gallons  per  twenty-four  hours,  and 
two  steel  boilers  each  of  sufficient  capacity 
to  drive  the  two  pumps,  a  standpipe  to  be 
built  of  steel,  of  sixty  thousand  tensile  strain, 
not  less  than  fourteen  feet  in  diameter  and 
one  hundred  feet  high,  the  mains  to  cover  a 
length  of  not  less  than  four  miles,  and  to 
vary  in  size  from  eight  to  four  Inches  In 
diameter,  all  mains  to  be  of  Iron  pipes  and 
guarantied  to  withstand  a  pressure  of  two 
hundred  and  fifty  pounds  to  the  square  Inch. 
The  electric  light  system  to  furnish  not  less 
than  fifty  (50),  and  one  thousand  Incandescent 
lights  of  sixteen  candle  power  each.  All  of 
which  will  be  more  fully  set  forth  In  detailed 
specifications  to  be  furnished  by  said  W.  A. 
Bright  and  F.  F.  Gravely,  witbln  ninety  days 
from  the  passage  of  tbe  ordinance,  and  said 
specifications  when  accepted  by  the  city  coun- 
cil shall  form  part  of  the  ordinance."  Tbe 
third  section  declares  that  "with  a  view  to 
encountering  [encoursglng]  the  construction 
and  operation  of  said  works,  and  as  a  con* 
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ftlderatlon,  tbe  dty  hereby  agrees  to  rent  for 
the  term  of  this  ordtDance  seventy  do<d}le  dl»- 
che.Tge  bfdrants  at  an  annual  rental  of  forty 
doUaiB  each,  and  twraty-flve  arc  lights  at  an 
annual  rental  of  ninety  doUara  each,  payable 
semi-annually  In  cash,  said  fire  hydrants  and 
arc  lights  to  be  located  at  such  points  as  aoay 
be  designated  by  the  dty  ooundl."  The 
fourth  section  provided  for  the  hydrant  rental 
and  electric  lights  1^  the  levytsg  and  collec- 
tion of  a  special  tax  for  that  pnrpose.  The 
fifth  8ectl<m  declares  that  "the  said  W.  A. 
folght  and  F.  T.  GraTely  and  tbelr  associ- 
ates, their  helm  or  aaa^s,  may  charge  and 
collect  quarteriy  for  tbe  water  consumed  by 
subscribers,  other  than  the  city  of  Monroe, 
the  average  rates  now  charged  and  collected 
by  the  cities  of  New  Orleana,  Loalslana,  Pine 
Bloflb.  Arkansas,  and  Jackstm,  Hisslssii^l, 
and  make  tadi  roles  and  regulatkma  as  they 
may  deem  propor  from  time  to  time,  with  the 
sanction  of  the  dty  council:  provided  bow- 
ever  that  ttt  ease  of  faUnre  of  tbe  said  W.  A. 
Bright  and  F.  F.  Qravdy,  thebr  amodatet, 
or  thdr  belrs  or  assigns,  to  keep  the  said 
aystem  of  waterworks  and  electric  lights  in 
good  and  efficient  wortdng  order,  eic^t  in 
case  of  unavoidable  a«:ldent,  tbe  city  of  Mon- 
roe may  require  said  Bright  and  Gravely  t9 
give  satisfactory  bonds  t<a  earrylng  out  tbe 
provisions  of  this  twdlnaiiee,  and  may  take 
chai^  of  and  operate  said  works  until  said 
bond  18  given:  provided  further  that  in  case 
•of  fire  at  any  time  whoi  the  pumps  are  not 
running,  the  chief  of  the  iiie  department  shall 
have  the  right  to  order  the  pumpe  to  be  put 
in  (deration  and  kept  running,  that  la,  with 
pressure  direct  on  the  mains,  until  the  Are  Is 
extinguished."  The  sixth  section  declares 
**that  the  waterworks  when  completed  shall 
be  subject  to  a  test  which  shall  consist  of 
throwli^  two  streams  sixty  y&X)  f«et  high 
through  a  seven^lgfatlia  <%)  nonsle,  at  the 
same  time,"  and,  vjftm  this  teat  twing  made* 
the  city  almll  be  obligated  and  bound  for  tbe 
hydrant  rental  as  provided  In  section  8  of 
the  (vdteance.  Th6  sevoith  section  avthortaca 
the  city  to  rent  additional  bydranta  tar  1^ 
unexpired  term  of  the  ordinance  at  the  rate 
of  (40  per  annnm,  and  makes  it  the  duty  of 
the  company  to  make  csct^lons  whenev« 
required  by  a  resolution  of  the  city  council, 
under  certain  conditions.  The  eighth  section 
confers  upon  the  city,  under  certain  condi- 
tions and  terms,  the  right  to  purchase  the 
works.  Tbe  ninth  section  declares  that  ^be 
ordinance  shall  be  a  contract  between  W.  A. 
Bright  and  V.  V,  Gravely,  their  associates, 
heirs  or  assigns,  and  tbe  city  of  Monroe:  pro- 
vided the  said  W.  A.  Bright  and  F.  F.  Grave- 
ly, their  associates,  heirs  or  aaslgns,  ahall 
commence  work  within  three  months  from 
the  time  the  tliree  and  a  half  mill  tax  has 
been  voted  and  promuljjated,  and  have  the 
ivorks  completed  within  nine  months  after 
said  work  shall  have  been  so  commenced." 
The  tenth  section  requires  Bright  and  Grave- 
ly to  furnish  within  20  days  after  tbe 


mUl  tax  has  been  voted  a  bond  In  favor  of 
tbe  city,  in  the  sum  of  $2,500,  to  secure  the 
faithful  performance  by  them  of  the  stipula- 
tions of  the  onUnance.  The  record  contains 
a  copy  of  the  proceedings  of  a  meeting  of  the 
council  Qf  the  city  of  Mom-oe  held  on  tbe 
20th  of  Hay,  1892,  from  which  it  appears  that 
Bright  and  Gravely  had  executed  and  tender- 
ed to  the  city  a  lund  as  required  by  the 
tenth  section  of  Ordinance  708,  accMnpanylng 
tbe  same  with  the  plana  and  apeciflcatlfms  of 
the  works  which  they  proposed  to  construct, 
and  that  tbe  meeting  In  question  was  a  "call- 
ed meeting,"  the  object  of  which  was  to  ex- 
amine the  bond  and  the  said  plana  and  speci- 
fications of  the  works.  At  this  meeting  tbe 
council  and  mayor  acc^ted  the  bond  and  the 
said  plans  and  specifications,  and  adopted 
Ordbiance  No.  11,  reciting  tliat  certain  condi- 
tions and  stlpulatlona  contained  In  aald  Or- 
dinance No.  708  had  been  perfamned  and 
complied  with,  that  the  special  tax  required 
to  be  voted  in  ordw  to  make  the  ctmtraet  re- 
ferred to  In  that  ordinance  become  <H;)eratiTe 
bad  been  duly  authorised  at  an  Section  Its 
the  people,  and  that  %^ht  and  Gravely  had 
executed  their  bond  as  required  by  eald  Or- 
dinance Na  703,  and  it  was  thereon  ordained 
and  declared  that  the  said  Ordinance  No. 
708  was  a  omtraet  between  the  mayor  and 
city  council  of  the  city  of  Monroe  and  the 
said  W.  A.  Bright  and  F.  F.  Gravely,  and 
binding  npon  aU  pertlee  thereto.  Neither  hi 
tbe  privilege  granted  to  Bright  and  Gravely, 
nor  In  the  contract  between  ttem  and  the 
city  of  Monroe,  is  there  any  agreement  or 
Btlpnlation  by  which  the  grantees  agreed  to 
hold  themselves  liable  for  damages  to  cW- 
itens  from  loss  to  tbebr  iHroperty  by  vtolatkm 
of  thefar  obligattons  under  Uie  permit  and  the 
ooi^acts  with  the  dty.  Such  s  stlpolatkm 
was  placed  In  sevmil  of  the  permits  for  va- 
terwoik  planto  and  fTanchtoes,  and  In  the 
contracts  made  by  different  dtles  under  such 
franchises,  which  have  been  submitted  to  and 
undergone  judicial  Investigation  in  other 
states.  Snob  was  tbe  situation  In  the  case 
of  Gorrell  v.  Supply  Co.,  decided  by  the  sn- 
preme  court  of  North  OaroUna,  and  reported 
in  82  8.  SI.  720,  46  L.  It.  A.  518,  70  Am.  St. 
Rep.  608. 

We  are  of  the  opinion  that  the  judgment 
of  the  district  court  was  correct,  upon  the 
tacts  of  the  case.  Plaintiff  complains  that 
the  water  service  of  the  defendant  at  the 
time  of  the  fire  upon  tta  property  was  entire- 
ly defoetive,  and  that  to  this  was  due  tbe  loss 
of  his  property;  but  we  are  of  the  opinion, 
under  the  evidence,  that  if  the  fire  d<qpart- 
ment  failed  to  accomplish.  In  the  extinguish- 
ment of  the  Are,  all  that  die  situation  itself 
admitted,  It  was  to  a  very  large  extent,  if  not 
entirely,  attributable  to  the  sprinkler  sys- 
tem which  the  plaintiff  bad  Itself  establlsfa- 
ed  on  Its  premises.  That  systnn  Is  shown  by 
the  evidence  to  be  very  effective  In  the  ex- 
tinguishment of  flre  In  its  earlier  stages.  If 
the  water  from  the  sprinkler  can  reach  it 
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Tbe  qwlnklon  ue  dosed  by  some  metallic 
snbBtance,  wbicb  melts  In  tbe  presence  of  a 
low  degree  of  beat,  and  by  melting  permits 
tbe  water  from  tbe  pipes  witb  wbicb  tbey 
«re  connected  to  be  precipitated  at  once  be- 
low. l%e  expert  witoesBes  wbo  testified  In 
tbe  case  declare  tbat  under  certabi  condi- 
tions, and  at  certain  stages  of  fires,  wben  tbe 
supply  of  water  to  tbe  sprinklers  Is  obtained 
by  pipes  whicb  connect  with  tbe  public  mains, 
the  system,  unless  cut  off  at  the  proper  time, 
would  bit^ere  greatly  wltb  efficient  use  by 
tbe  dty  fire  department  of  the  instrumentali- 
ties fnmlsbed  by  tbe  city  for  the  extinguish- 
ment of  flrea.  Tbe  witnesses  testifying  wbo 
mem  most  familiar  with  tbe  scientific  rules 
gOTeming  the  subject-matter  with  which  they 
are  dealing  attribute  any  failure  of  tbe  fire 
^lepaitmeot  of  Monroe  to  have  done  more  ef- 
fective work  than  It  might  have  done  on  tbe 
occasion  of  tbe  fire  on  the  {tointiOT's  property, 
not  to  any  fault  on  tbe  part  of  the  defendant 
company,  but  to  tbe  existence  of  the  sprinkler 
system  upon  the  plalntUf's  property,  and  to 
the  fact  of  there  being  a  continuous  slmul- 
taneooB  discharge  of  water  during  tbe  fire 
from  all  of  Its  openings,  through  the  connec- 
tion of  tbe  ^stem  with  tbe  public  mains,  hi 
dose  proximity  to  tbe  public  hydrants  from 
wbicb  tbe  defendant  was  operating.  If  this 
be  true,— and  we  are  not  prepared  to  say  tbat 
ft  Is  not.— tbe  idalntiff  Is  Itself  to  blame  for 
the  situation. 

Being  of  the  opinion  tbat  the  judgment  ap- 
peeled  from  ii  correct.  It  Is  hereby  afltened. 


(107  La.) 

SoocMrion  of  SLAUGHTER.    (No.  14,317.)^ 

iSnpreme  Court  of  LouiBlana.    May  26,  1902,) 

pmbscripnon— acknowlbdombnt  or  debt 
— partiaIj  payment. 

L  Acknowledtnnent  of  a  debt  wfll  iutermpt 
tbe  course  of  prescription,  but  a  mere  acknowl- 
edgment of  the  existence  of  tbe  debt  will  not 
o[ierate  as  tbe  reuonciatiou  of  an  acquired  pre- 
BCTiptlon. 

2.  An  expression  of  ability  on  the  part  of  the 
debtor  to  pay  his  debt,  followed  by  part  pay- 
ment, amounts  to  nothing  more  than  to  a  mere 
scknowledgment  of  the  existence  of  tbe  debt, 
and  does  uot  cerate  the  renunciation  of  au 
scqnired  prescnptiou. 

(Syilabus  by  the  CmntJ 

Appeal  from  Judicial  district  court,  parish 
of  Ascension;  Patil  LCche,  Judge. 

In  the  matter  of  tbe  succession  of  James  E. 
Slaughter.  Ftom  the  judgment  on  tbe  oppo- 
sition of  J.  H.  Gardner  the  heirs  appeal.  Re- 
versed. 

Edward  M.  Hudson  and  Mercer  W.  Patton, 
for  appellants.   Ambrose  Smith,  for  appellee. 

PROVOSTT,  J.  The  opponent,  J.  H.  Gard- 
ner, was  bolder  of  three  notes  of  the  de  cujus, 
-one  for  f500,  dated  May  28,  1884,  due  45 
(lays  after  date;  with  8  per  cent  Interest  from 

>  R«he«rtns  Amlsd  JtUH  18,  ISOS. 
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date;  another  for  |!200,  dated  May  1,  18SS, 
due  60  days  after  date,  with  8  per  cent.  In- 
terest from  date;  and  another  for  $75,  dated 
May  31,  1889,  .due  GO  days  after  date,  with 
8  per  cent,  interest  from  date,— all  to  the  or- 
der of  tbe  opponent.  No  payment  had  been 
made  on  these  notes,  and  they  were  long  pre- 
scribed, when,  on  tbe  28th  of  July,  1900,  the 
de  cujus  wrote  a  letter  to  tbe  opponent,  in 
which  is  found  tbe  following:  "And  my  mem- 
orandum book  tells  me  I  owe  you  money. 
That  I  can  pay.  Difficult  to  pay  you  constant, 
ueTer-falllng  frleudsblp.  I  most  plead  bank- 
ruptcy for  that"  This  excerpt  Is  the  only 
part  of  tbe  letter  having  reference  to  any  debt 
of  the  de  cuJus  to  the  opponent  Five  months 
later  tbe  de  cujus  gave  the  opponent  a  check 
for  $1,000.  Parol  evidence  Iwbig  tnadmlssible 
to  show  the  clrcumstauces  under  which  this 
payment  was  made,  the  payment  stands  as  an 
isolated  fact  in  the  case.  Parol  evidence  was 
admitted— and,  we  think,  properly— to  show 
tbat  tbe  three  notes  In  question  were  the  only 
debt  due  by  the  de  cuJus  to  the  opponent. 
McGlnty  v.  Succession  of  Henderson,  41  La. 
Ann.  6  South.  65a  The  question  is  wheth- 
er, under  this  condition  of  the  facts,  that  part 
of  the  three  notes  not  satisfied  by  tbe  $1,000 
payment  was  taken  out  of  prescription.  Tbe 
renunciation  of  a  prescription  once  acquired 
may  be  either  express  or  tacit.  GIt.  Code,  art. 
3461.  The  letter,  standing  by  itsdf,  amounts 
to  nothing  more  than  to  an  expression  of  abil- 
ity on  tbe  part  of  the  writer  to  pay  some  un- 
certain sum  of  money  which  bis  memorandum 
book  told  him  he  was  owing  the  opponent. 
The  payment  of  the  $1,000,  reduced  to  an  iso- 
lated fact— as  It  is  by  the  exclusion  of  parol 
evidence  to  show  the  circumstances  under 
which  It  was  made,— amounts  at  most  to  an 
acknowledgment  of  the  existence  of  the  debt 
The  letter  and  the  payment  taken  together 
amount  to  nothing  more  than  to  an  acknowl- 
edgment of  the  existence  of  the  debt  They 
neither  expressly  nor  tacitly  renounce  tbe  ac- 
quired prescription.  A  man  may  acknowledge 
his  debt,  and  pay  part  of  It,  without  renoun- 
cing the  prescription  acquired  on  It.  Frell- 
sen  T.  Gantt,  25  La.  Ann.  477;  Levlstones  v. 
Marlgny,  13  La.  Ann.  354;  Blossman  v.  Math- 
er. 5  La.  Ann.  335;  Utz  v.  Utz,  34  La.  Ann. 
754;  Lockey  v.  Macmurdo,  9  La.  Ann,  18 
(dissenting  opinion  of  Judge  Ogdon).  The  fol- 
lowing common-law  cases  collated  by  the  dili- 
gence of  the  learned  counsel  for  the  succes- 
sion are  Interesting  to  read  in  connection  with 
tbe  qoestlon  of  the  renunciation  of  an  ac- 
quired prescription:  Bralthwalte  v.  Harvoy, 
14  Mont  20S,  36  Pac.  38,  27  L.  R.  A.  101. 
43  Am.  St.  Rep.  625;  Bell  v.  Morrison,  1  Pet 
36;!,  7  L  Ed.  174;  McCormIck  v.  Brown,  30 
Cal.  185,  95  Am.  Dec.  170;  Blddel  v.  Briz- 
zolara,  56  Cal.  3S2;  Krucger  T.  Knieger,  76 
Tex.  178,  12  S.  W.  1004,  7  L.  R.  A.  72;  Ayer 
T.  Hawkins,  10  Vt  20.  Also,  note  to  San- 
bom  v.  Cole,  63  Vt.  390,  22  AU.  716,  14  L.  R. 
A.  208. 

It  Is  ordered,  adjudged,  and  decretd  tbat 


Digitized  by 


Google 


380 


82  SOUTHBIBM  BBPOSTEB. 


the  Judgment  appealed  from  be  set  aside,  and 
that  the  opposition  herein  be  dismissed,  at  the 
cost  of  the  opponent  In  both  couits. 


(107  La.) 

OOMER  T.  ILLINOIS  OAR  &  EIQUIPMBNT 

CO.    (No.  14.048.)! 

(Sopreme  Coart  of  Loaisiaiia.    May  26,  1902.) 

OOMPROMISB  AND   SBTTLBMBNT  —  IHPBACH- 
HKNl^DimBaS-CONTRAGT- 
PBR70RHANCB. 

1.  Where  a  claim  U  made  for  a  balance  said 
to  be  due  for  services  rendered  under  a  con- 
tract, and  the  plaiutilf  aileses  that  an  account 
had  been  rendered,  and  the  balance  thereby 
shown  to  be  due  had  been  accepted,  but  nuder 
duress,  his  failure  to  offer  proof  of  the  duress 
allegea,  especially  where  the  defendant  proves 
by  uncontradicted  testimony  that  there  was 
none,  leavea  the  aettlemeut  thoa  effected  nnim- 
peacned,  and  the  plaintiff  la  concluded  as  to 
eTeiTthlnir  embraced  therein. 

2.  A.  having  agreed  to  pay  B.  one-half  of 
the  net  profit,  aa  shoTvn  by  A.*a  statement  of 
the  cost,  on  work  solicited  by  B.,  the  Utter 
la  entitled  to  nothing  in  a  case  where  the 
former  ia  compelled  to  sue  on  a  claim  for  work 
done,  and,  by  advice  of  connsel,  compromises 
the  claim  at  a  Ims;  the  presumption,  in  the 
absmce  of  proof  to  the  contrary,  being  that 
more  was  recover^  in  that  way  than  would 
have  been  recovered  by  going  on  with  the 
litigation. 

(Syllabus  by  the  Oonrt) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Fred  D.  King,  Judge. 

Action  by  John  W.  Comer  against  the  Illi- 
nois Oar  ft  Equipment  Company.  Judgment 
for  defendant,  and  plalntUt  appeal!.  Affirm- 
ed. 

Brancb  K.  Miller,  for  appdilant  Howe, 
Spencer  ft  Oocke,  for  appellee. 

MONROB,  J.  The  pUdntlff,  as  ttansforee 
of  B.  H.  Gobts  aaes  fhe  defendant  for  a  bal- 
ance alleged  to  be  due  for  serricea  rendered 
under  the  contract  expressed  In  the  follow- 
ing communication,  which,  being  signed  by 
the  defendant's  general  manager,  was  deliv- 
ered to  and  accepted  by  Cobb,  to  wit:  "An- 
nlston,  Ala.,  February  18.  1898.  R.  H.  Oobb, 
Annlston,  Ala.— Dear  Sir:  Referring  to  our 
conversatlon  this  morning,  we  would  be 
pleased  to  make  yon  the  f(^owlng  proposition 
on  any  business  that  you  mlgbt  obtain  In 
the  sngar  district,  such  as  cane  cars,  castings, 
forglngs,  etc.  We  will  be  pleased  to  pay 
you  one-half  of  our  net  profits,  as  shown 
Ity  our  statement  of  cost;  this  contract  to 
be  In  effect  for  one  year,  but  can  be  ter- 
minated by  either  party  giving  thirty  days' 
notice  to  the  other.  Tours  very  truly,  [signed] 
J.  M.  Marls,  General  Manager."  Plaintiff  al- 
leges that  this  contract  meant  Uiat  the  de- 
fendant was  to  furnish  in  advance  statements 
of  ttae  cost  of  work  solicited  by  Cotib,  that 
Oobb  was  to  obtain  orders  predicated  th^e- 
on,  and  that  the  difference  between  the  cost 
so  stated  or  estimated  and  the  price  realized 
for  the  work  was  to  be  considered  the  net 

*  Rehearing  denied  June  21,  1903. 


profit,  of  which  Oobb  was  to  receive  one- 
half.  And  he  claims  the  balance  sued  for 
upon  that  basis.  He  further  alleges  that  an 
account  was  rendered  to  Oobb  by  the  de- 
fendant, showing  a  smaller  balance  than  Is 
here  claimed,  and  predicated  upon  the  theory 
that  the  contract  meant  that  the  net  profit 
to  be  divided  was  the  difference  between  the 
actual  and  ultimate  cost  of  the  work  solicited 
by  Cobb,  as  executed  and  delivered,  and  the 
price  realized  therefor  by  the  defendant,  and 
that  Cobb  signed  a  receipt  for  the  balance  as 
shown  by  said  statement  on  account,  but 
that  he  objected  and  protested,  and  slsmed 
under  duress,  and  because  the  defendant 
declined  otherwise  to  pay  any  part  of  tiie 
amount  due^  The  defendant  admits  the  coo- 
tract,  and  alleges  that  Cobb's  compensation 
was  to  be  one-half  of  the  price  received  for 
work  solicited  by  falm,  after  deducting  tbe 
actual  cost,  as  shown  by  Its  statements;  that 
an  account  was  rendered  and  stated  to  said 
Cobb,  which,  upon  the  basis  mentioned,  show- 
ed  a  balance  due  him  of  f436.97;  that  said  ac- 
count was  acc^ted  and  agreed  to,  and  that 
the  balance  so  shown  to  be  doe  was  paid  to, 
and  volnntarily  accepted  by,  Oobb;  and  that 
be  gave  his  receipt  In  fall,  and  In  acquittance 
therefor,  and  Is  estopped  to  deny  tbe  same, 
or  to  assert  that  his  compensation  was  to  be 
fixed  upon  another  basis. 

It  Is  admitted  by  both  sides  that  cotafn 
work  solicited  by  Cobb  and  executed  by  de- 
fendant for  Haubtman  &  Loeb  was  not  in- 
cluded in  the  statement  above  mentioned,  and 
It  is  shown  that  a  suit  had  been  brought  by- 
defendant  to  recover  the  price  of  said  work, 
and  that  the  claim  has  been  compromised, 
pending  this  litigation,  with  the  resnlt  tbat 
tbe  defoidnnt  sustained  a  loss. 

R.  H.  Cobb  was  the  only  witness  examined 
on  behalf  of  the  plaintiff,  but  he  gave  no  tof*- 
timony  as  to  the  circumstances  under  which 
he  accepted  ttae  account  and  signed  the  re- 
ceipt presented  to  him;  and  the  allegnt!  >nB 
In  the  petition  that  he  objected  and  pro- 
tested and  signed  nnd^  duress,  etc.,  are 
absolutely  unsupported  by  proof.  On  the  oth- 
er hand,  the  statement  of  account  and  receipt 
In  question  were  offered  on  behalf  of  the  de- 
fendant, and  its  general  superintendent  testi- 
fied, without  contradiction,  that  they  were 
I!r:^pared  in  the  presence  of  Cobb,  and  were 
delivered  to  and  retained  by  him  for  several 
days,  after  which,  voluntarily  and  without 
duress  of  any  kind,  he  signed  the  receipt  as 
In  full  of  the  balance  shown  to  be  due;  his 
only  statement  or  objection  made  before  sign- 
ing being  tbat  ttae  actual  cost  of  the  work  aa 
shown  by  the  statement  was  excessive.  It 
is  not  even  alleged  that  Cobb  did  not  under- 
stand ttae  basis  of  the  settiement  to  which 
he  agreed;  the  substantial  statement  of  the 
plaintiffs  petition  being  that  he  knew  that 
he  was  making  the  settlement  In  accordance 
with  the  interpretation  of  tbe  contract  which 
tbe  defendant  here  seta  up,  and  that  he  set- 
tled upon  Uiat  basis  under  duress.  But  aa 
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DO  proof  was  offered  In  support  of  the  al- 
legation of  duress,  the  statement  stands  unlm- 
peaclied,  and  the  plaintiff  Is  conclnded  as  to 
all  that  Is  embraced  therein.  Flower  v.  MU- 
landon,  19  La.  189;  Green,  v.  Glasscock,  9 
Bob.  119;  James  v.  Fellowes,  20  La.  Ann. 
118,  119;  Pickens  t.  Friend,  26  La.  Ann. 
6S5;  Brodnax  t.  Stelnhardt,  48  La.  Ann.  682. 
19  Soatii.  S72;  Ghappedelalne  v.  Dechenanx, 
4  Cranch,  306,  2  L.  Ed.  029;  1  Am.  &  Bng. 
Enc.  Law  (2d  Bd.)  p.  460  et  seq. 

B^ond  this.  It  appears  that  the  defendant 
was  compelled  to  sue  on  Its  claim  for  the 
work  done  for  Haubtman  &  Loeb,  and  that, 
as  the  snlt  was  pending  at  the  date'  of  the 
settlement  with  Cobb,  the  Haubtman  &  Loeb 
matter  was  excluded  from  the  settlement 
It  was  not,  however,  excluded  because  It  was 
to  be  settled  on  any  other  basis  than  the  mat- 
ters which  were  Included,  but  because  It  was 
impossible  at  that  time  to  determine  whether, 
upon  the  basis  a^ed  on,  or  upon  any  other 
basis.  It  would  yield  a  iHwflt  It  further  ap- 
pears that  whilst  the  Instant  action  was  pend- 
Ing  the  suit  against  Haubtman  and  Loeb, 
by  advice  of  counsel,  was  compromised  at  a 
loss,  exclusive  of  attorney's  fees  paid  by  the 
defendant  There  Is  nothing  In  this  record 
to  prove  that  the  defendant  failed  to  prose- 
cute the  claim  to  the  utmost  of  Its  ability, 
and,  from  the  fact  that  the  compromise  was 
effected  by  the  advice  of  Its  counsel,  It  Is 
fair  to  assume  that  It  recovered  more  in 
Oitit  way  than  It  would  have  done  by  going 
on  with  the  litigation.  Nevertheless  there 
was  no  net  profit  but  a  loss,  and  the  plaintiff 
does  not  ask  that  the  latter  should  be  dl 
▼Ided. 

There  is  no  error  la  the  judgment  appealed 
from,  and  it  aiDrmed. 
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SoccesaiOB  of  JAMISON.    (No.  U,068.>i 
<Sapreme  Court  of  LoulslBna.   May  12,  1002.) 

ADMINISTRATOR'S    ACCOUNT— HOMOLOGATION 
— PRESBNTATION  OP  CLAIM. 

1.  Assuming  that  a  belated  creditor,  appear* 
fsft  and  asserting  his  claim  for  the  first  time 
after  the  homologation  of  au  administrator's 
account,  may  arrest,  in  the  hands  of  the  lat- 
ter, any  nniwid  balances  which,  by  the  judg- 
ment of  homologation,  are  to  be  distributed 
amoug  the  heirs  of  the  deceased  debtor,  it  is, 
nevertheless.  Incumbent  upon  such  creditor  to 
prove  his  claim  cootradictorily  with  the  heirs 
or  their  creditors.  He  is  uot  entitled  to  pro* 
ceed  summarily  and  by  rale  before  such  ho- 
mologation, or  to  a  trial  in  the  civil  district 
court  daring  vacation,  for  the  purpose  of  mak- 
ing such  proof;  and  the  fact  that  he  asserts 
his  claim  after  the  account  Is  homologated 
does  not  confer  those  rights  upon  him. 

<8yUabas  by  the  Court.) 

In  the  matter  of  the  succession  of  Anna  B. 
Jamison.  Application  of  the  Louisiana  Na- 
tional Bank  for  cortiorarl  or  writ  of  review 
tD  the  court  of  appeals.  Denied. 
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Branch  K.  MlUer,  for  applicant  Carroll- & 
Carroll,  for  respondent  Dnbost.  Florence  & 
Rosen,  for  respondent  Manhattan  Cement  Co. 
Joseph  C.  Ollmore  and  P.  M.  Ollmoret  for 
respondents  Holmes  &  Salter. 

UONBOB,  J.  This  Is  an  application  on 
behalf  of  the  Louisiana  National  Bank  for 
the  review  of  a  Judgment  rendered  by  the 
court  of  appeals  for  the  parish  of  Orleans. 
The  following  case  ts  presented:  Mrs.  Anna 
B.  Jamison  died  In  December,  1800,  and  In 
June,  1900,  her  administrator  filed  an  ac- 
count, showing  that  he  had  on  hand  $30,675 
In  cash,  which  had  been  realized  from  the 
sale  of  real  estate;  that  he  proposed  to  pay 
debts  amounting  to  $27,209.59;  and  concluding 
as  follows:  "Total  cash  from  real  estate,  $30,- 
675.00;  total  amount  liabilities,  $27,200.50;  bal- 
ance for  distribution,  $3,405.41.  The  above 
balance  Is  to  be  distributed  among  the  heirs  as 
follows:  To  the  heirs  of  David  Jamison, 
$577.57;  to  Samuel  Jamison.  $577.57;  to  Miss 
Jennie  A.  Jamison,  $577.57;  to  Miss  Anita  R. 
Jamison,  $577.57;  to  Irwin  Jamison,  $577,67; 
to  Robert  Jamison,  $577.57.— $3,405.42."  To 
this  the  administrator  attached  a  memoran- 
dum to  the  effect  that  as  against  Irwin  Jami- 
son, Mrs.  Louisa  M.  Dubost  had  obtained  Judg- 
ment for  $1,224.05,  May  30,  1808,  and  record- 
ed same  June  15,  180S;  that  the  Manhattan 
Cement  Company  had  obtained  Judgment  for 
$2,543.40,  February  8.  1898,  upon  which  a 
writ  of  execution  had  been  Issued  and  re- 
corded May  IG,  1900;  and  stating  that  be  did 
not  propose  to  decide  which  of  said  creditors 
was  entitled  to  the  share  of  said  Irwin  Jami- 
son, but  submitted  the  matter  to  the  court 
The  memorandum  farther  sets  forth  that  as 
against  Robert  Jamison,  Holmes  &  Salter  had 
obtained  Judgment  for  $300,  February  12, 
1896,  which  was  recorded  May  12,  1890;  that 
I^n  J.  Relnberg  bad  obtained  Judgment  for 
$34.25,  September  2,  1897,  which  was  record- 
ed October  25,  1807;  and  that  Livingston  & 
Wood  had  obtained  judgment  for  $40,  which 
was  recorded  January  27, 1900.  The  account, 
as  thus  presented,  was  opposed  by  Mrs.  Dn- 
bost who  set  up  the  Judgment  which  she  bad 
obtained  against  Irwin  Jamison,  alleged  that 
she  had  caused  his  Interest  in  the  succession 
to  be  seized,  and  prayed  that  the  account  be 
amended  by  crediting  said  interest  upon  her 
claim.  No  other  oppositions  having  been 
filed,  the  account  was  homologated,  so  far  as 
not  opposed,  by  Judgment  signed  June  28. 
1900.  The  next  proceeding  taken  In  the  case 
was  In  the  form  of  a  rule  filed  on  behalf  of 
the  Louisiana  National  Bank,  August  2,  1900, 
in  which  the  mover  alleges  that  it  holds  and 
owns  two  promissory  notes  made  by  the  de- 
cedent; one  for  $100,  dated  August  27,  1896, 
and  i>ayable  on  demand,  and  the  other  for 
$925,  dated  January  2.  1806,  also  payable  on 
demand,  and  both  wholly  unpaid.  Mover 
further  alleges  that  the  notes  were  omitted 
from  the  account  and  that  it  bad  filed  no  op- 
position, bnt  that  the  snccetslon  la  tolvent, 
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and  that  thoagli  (he  unotmts  appearing  to  be 
doe  to  the  other  heirs  have  been  paid,  the 
shares  of  Irwin  and  Robert  Jamison  are  still 
In  the  hands  of  the  administrator,  as  funds 
of  the  succession,  which  must  be  used  for  the 
payment  of  Its  debts  before  It  can  become 
the  property  of  said  heirs  or  be  appropriated 
to  the  payment  of  their  debts.  And  In  ac- 
cordance v/lth  the  prayer  of  this  rule  the  ad- 
ministrator and  the  different  creditors  of  Ir^ 
win  and  Kobert  Jamison  who  have  been  nam- 
ed, were  ordered  to  show  cause  why  the 
amounts  appearing  on  the  account  to  be  due 
to  those  heirs  should  not  be  paid  to  the 
mover.  The  administrator  answered  that  he 
had  paid  to  the  several  helra  the  amount  due 
te  them  as  per  the  account,  save  In  the  case 
of  Irwln  Jamison,  whose  share  he  still  re- 
tained, and  In  the  case  of  Robert  JamlscHi, 
of  whose  share  he  still  had  In  his  hands  ^74.- 
2(1.  Irwln  and  Robert  Jamison  disclaimed 
Interest  In  the  matter,  and  their  creditors 
ui^ed  the  following,  by  way  of  exception  and 
answer:  (1)  That  the  proceeding  by  rule  was 
unauthorized;  (2)  that  the  Issues  pres^ted 
cenld  not  be  tried  during  vacation;  (3)  that 
the  Judgment  homologating  the  account  could 
not  be  ignored,  revised,  or  reversed  In  the 
manner  proposed;  (4)  that  the  Judgment  ho- 
mologating the  account  operated.  In  fact  and 
In  law,  as  a  partition  of  the  funds  offered 
for  distribution,  and  had  become  executory, 
and  that  the  dlstribuUve  shares  of  Irwln  and 
Robert  Jamison  no  longer  belonged  to  the 
Boccesslon,  but  belonged  to  the  creditors  of 
said  heirs  by  virtue  of  the  Judgments  obtain- 
ed and  the  selxures  made  by  them;  (B)  that 
In  no  case  could  the  mover  In  the  rule  re- 
cover more  than  one-sixth  of  its  claim  out  of 
the  shares  of  said  heirs,  respectively;  (6)  that 
the  decedent  was  not  Indebted  to  the  bank  as 
clalrocd.  After  hearing,  the  Judge  of  first 
Instance  made  the  rule  absolute  In  bo  far  as 
to  order  that  the  virile  shares  of  Irwln  and 
Robert  Jamison  of  the  debt  claimed  by  the 
mover  be  paid  from  the  funds  In  the  hands 
of  the  administrator.  In  the  court  of  appeal 
the  Judgment  so  rendered  was  reversed,  the 
objection  to  the  form  of  the  proceeding  was 
sustained,  and  the  rnle  dismissed,  with  coats, 
"reserving  to  the  mover  the  right  to  ajnert, 
by  proper  proceedings,  such  claim  u  it  may 
have  In  the  premises." 

Assamlng  that  a  belated  creditor  appearlug 
and  asserting  his  claim  for  the  first  time  aft- 
er the  homologation  of  the  account  may  ar- 
rest In  the  hands  of  the  administrator  any 
impald  iMlances  which,  by  the  Judgment  of 
homologation,  are  to  be  distributed  to  the 
belrs.  It  is  nevertheless  Incumloent  upon  such 
creditor  to  ^ve.  contradictorily  with  those 
who  are  hitereated  In  defeating  his  claim, 
tliat  be  Is  a  creditor  of  the  decedent  or  of  the 
succession.  He  would  be  obliged  to  make 
such  proof  if  he  appeared  before  the  homolo> 
gation  of  the  account,  and  Is  not  relieved  of 
that  necessity  because  he  appears  afterwarda. 
Ha  wnld  Dot  be  oitltled  to  proceed  sum- 


marlly,  and  by  rale,  before  the  homologation 
of  the  account,  nor  would  he  be  entitled  to  a 
trial  during  vacation  of  the  court;  and  the 
fact  that  he  asserts  his  claim  after  the  ac- 
count has  been  homolgated  does  not  enlarge' 
bis  rights  in  either  respect  In  the  instant 
case.  If  the  bank,  finding  that  Its  claim 
against  the  deceased  had  not  been  recognized 
by  the  administrator,  and  that  the  balance 
necemary  for  Its  payment  was  to  be  dis- 
tributed among  the  heirs,  or  among  the  cred- 
itors of  those  heirs,  bad  sought  a  remedy  be- 
fore the  homologation  of  the  account  that 
remedy  would  have  been  found  In  an  oppo- 
sition, which  is  an  ordinary  proceeding,  and 
upon  the  trial  thereof  It  would  have  beat 
obliged,  contradictorily  with  the  heirs  and 
their  creditors,  to  ivove  Its  claim.  It  Is  not 
suggested  that  the  necessity  for  making  sucb 
proof  was  any  the  less  Imperative  because  the 
claim  was  not  asserted  until  after  the  ac- 
count of  the  administrates  had  been  homolo- 
gated, but  It  Is  Insisted  that  tbe  bank  bad 
the  right  to  proceed  by  rule,  and  oat  of  tenn 
time,  for  that  purpose.  This  position  ia  un- 
tenable. "Tbe  right  to  iHY>ceed  by  rule  or  on 
motion  Implies  the  'pendency  of  a  salt  be- 
tween the  parties,  and  Is  confined  to  Inci- 
dental matt^  which  may  arise  in  the  prog- 
ress of  the  contestation,  except  In  f^ertain 
cases,  where  a  summary  proceeding  la  ex- 
pressly allowed  by  law."  Thomas  r.  Bour- 
geat,  6  Rob.  43T;  Copley  t.  Conine.  3  La. 
Ann.  206;  Baker  v.  Doaue,  Id.  434;  Nolan's 
Heirs  v.  Taylor,  12  La.  Ann.  202;  Sharp 
Bright  14  La.  Ann.  390;  Code  Prac.  arts. 
98s  170,  764.  The  right  to  summary  proceed- 
ings cannot  be  extended  beyond  tbe  cases  ex- 
pressly authorized  by  law.  Bak«  v.  Doane, 
8  La.  Ann.  434;  Sumnw  v.  Dunbar,  12  La. 
Ann.  182;  Mussina  v.  Ailing,  Id.  799.  Tbe 
case  of  West  v.  His  Creditors,  8  Rob.  123,  to 
which  we  are  referred  by  counsel  for  the 
plaintiff  In  rule,  Is  Inapplicable.  It  there  ap- 
peared that  a  rule  had  been  taken  by  a  syn- 
dic to  show  cause  why  a  certificate  ot  debt 
in  the  hands  of  the  clerk  of  the  court  should 
not  be  delivered  to  him,  to  which  a  creditor 
of  the  Insolvents,  who  had  caused  tlie  cer- 
tificate to  be  seized  under  execution,  objected 
that  the  proceeding  by  rule  was  HlegaL  It 
was  held  (quoting  the  syllabus)  that:  "T%e 
rule  was  well  taken,  the  creditor  claiming 
only  a  privilege  or  Hen  on  the  certificate- 
Had  the  latter  set  up  any  title  to  the  c^- 
tlficate,  and  been  In  possession  oi  tt  the  prop- 
er remedy  to  recover  It  would  have  been  by 
a  direct  action." 

It  Is  said  that  tbe  civil  district  court  la  aa- 
thorlzed  by  article  180  of  the  constitution  tc» 
adopt  rules,  and  that  tbe  rules  adopted  are 
not  in  the  record,  but  that  they  antborlce  the 
trial  of  summary  matters  In  vacatkm.  But, 
as  the  matter  In  question  was  not  summary, 
the  rules  referred  to  would  not  apply  to  it. 
And  article  135  of  tbe  constitution  evidently 
contemplates  that  contests  arising  over  ac- 
counts  filed  by  administrators  shall  be  tried 
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only  In  term  time;  These  rlewB  preclude  in- 
quiry Into  the  merits  of  the  controveray  be- 
tween tbe  plalntfff  in  nde  and  tlie  creditoni 
of  Imin  and  Robert  Jaml«m,  as  to  which  su> 
opiDion  Is  expressed. 

For  these  reasons  It  Is  ordered,  adjudged, 
and  decreed  that  the  rtiief  prayed  for  by  the 
applicant  be  deaated,  and  this  proceeding  dis- 
ailssed,  at  Its  cost. 


(107  La.) 

SALLIER  T.  ROSTEET  et  al.    (No.  14,123.)i 
(Sapreme  Court  of  ll«uisiaua.    March  S» 
1002.) 

PARTITION  —  INSANE  OO-TBNANT  —  SPBCIAL 
CURATOR—eUCCBSSION— ADMINISTRA- 
TION—RIOHTS  or  HBIR8. 

1,  Parties  who  own  property  in  common  with 
au  insane  person  have  tbe  absolute  right  to 
pot  an  end  to  the  IndiTision.  They  can  sue 
to  have  the  co-owner  interdicted  and  a  curator 
appointed.  If  subsequently  the  curator  re- 
fiutes  to  qnalify,  they  have  toe  right  to  proToIce 
the  appoiutment  of  a  special  curator  or  cura- 
tor ad  hoc  to  represent  tLe  interdict.  The  rules 
governing  iu  matter  of  au  Interdict's  Inter- 
ests are  very  similar  to  those  governiug  in 
matter  of  a  minor's  interest.  As  with  the  iat- 
tw,  the  former  may  be  reprssented  bj  a  spe- 
oal  cnrator  or  curator  ad  hoc.  The  difference 
between  tbe  two  is  not  suffldeut  to  afford 

ground  to  set  aside  proceedings  In  partlttou 
re  years  after  their  date. 
1^  While  suct^ssious  should  be  regularly  ad- 
miiUstered.  and  the  forms  of  law  obserred  hi 
making  partitions  of  immoTable  property,  a 
jadKment  will  not  be  rendered  to  reopen  a 
succession,  it  being  evident  tliat  nothing  can 
be  accomplished  by  such  a  Judgment. 

8.  After  10  years  the  transfer  by  heirs  of  a 
snccessiou  to  the  usufructuary  of  property  will 
not  be  disturbed. 

4.  Persons  not  beirs  who  may  owe  to  a  suc- 
ceasioo  may  be  held  bouad  by  an  heir  who 
claims  a  sum  due  because  of  certain  acts  by 
tbe  one  from  whom  they  inherit.  They  ' may 
be  proceedeti  against  by  tbe  complaining  heir 
without  making  all  the  heirs  parties  to  the 
suit,  and  without,  to  that  end,  reopening  the 
succession. 

5.  A  family  meeting  may  zecommeud  that 
specially  designated  property  held  in  indiri- 
sion  with  owners  who  are  not  heirs  be  parti- 
tioned, and,  if  the  order  be  complied  with  more 
than  five  years  after,  the  Irregularities  of 
form  will  be  cured. 

6.  Team  after  property  of  the  Buccession 
has,  without  objection,  passed  Into  the  hanrls 
of  third  persoUB,  au  beir  who  has  a  complete 
remedy  will  not  be  heard  to  champion  the 
rights  of  his  coheirs  in  order  to  reinstate  tbe 
property  of  the  succession  as  a  whole,  and  to 
have  another  administration  of  the  faroperty. 

7.  Prooerty  In  partition  proceedings  may  be 
appraised  after  judgment  ordering  the  parti- 
tion. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court,  parish 
of  Calcasieu;  Edmund  Denis  Miller,  Judge. 

Action  by  Valery  SalUer,  curator,  against 
3.  W.  Rosteet  and  othet^.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

Klelnpeter  A  Klelnpeter  and  Albert  Yoor- 
hies,  for  plaintiff.  Gabriel  A.  Foumet  and 
Ars^e  P.  Pujo.  for  defendants. 
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BREAUX.  J.  Plaintiff  seeks  to  bare  a 
partition  decreed  null^  and  to  have  cataln 
properties  brought  to  the  mass  of  the  succes- 
sion of  the  late  Charles  Sallier  and  of  Sever- 
ine  Sallier.  his  wife.  Anselme  SalUer.  the 
interdict.  In  whose  behalf  this  eult  was 
brought  by  his  cnrator,  was  a  nephew  of  the 
late  Joseph  Charles  Sallier,  from  whom  be 
InlKTlts.  Years  ago,  the  two,  Joseph  Charles 
BalUer  and  Severine  Pruge,  were  married, 
and  In  time  accumulated  considerable  proper- 
ty, which  fell  under  the  regime  of  the  com- 
munity. Neither  .of  these  parties  brought 
separate  property  In  marriage,  save  very 
small  amounts,  which  do  not  give  rise  to  any 
isBus  In  this  case.  Joseph  Charles  in  1880 
died,  lesTing  ao  will.  His  widow  about  10 
years  afterward  died  testate,  leaving  all  her 
property  to  Jos^b  W.  and  Arthur  Rosteet, 
whom  she  hsd  reared.  The  late  Joseph 
Charles  Sallier  left  neither  ascendants  nor 
descendauta.  bat  brothers  and  slstm  and  chil- 
dren of  predeceased  brothers  and  slBters.  In 
July,  18S0,  an  inventory  was  takoi,  and  In  Oc- 
tober of  the  same  year  a  supplemental  Inven- 
tory, showing  total  assets  $56,871.97,  belong- 
ing to  tbe  comoHiQlty,  and  showing  value  of 
real  estate  $6,238.  The  Inventory  of  the  pr<^ 
erty  was  aivsovcd  by  the  Interdict ;  at  the  time 
he  was,  it  appears,  sane.  His  Insanity  dates 
from  a  period  long  subseiiaent.  The  widow 
was  placed  la  possession  of  tbe  portion  of  her 
husband's  estate  as  usufmctoary,  sfter  hav- 
ing faraUbed  bond  in  a  sum  about  equal  to 
the  value  of  the  late  husband's  share;  and 
afterward  she  bought  certain  Interests  of  the 
heirs  of  her  late  husband,  but  did  not  buy 
any  interest  from  Anselme  Sallier.  A  short 
time  after  tbe  death  of  Mrs.  SalUer  her  will 
was  probated,  and  Judge  Q.  A.  Foumet,  whom 
she  had  named  as  her  exenttor,  quallfled. 
An  Inventory  of  her  proparty  was  taken, 
showing  assets  to  tbe  amount  of  $22,470.44. 
Her  legatees  were  placed  In  possession  of  the 
property,  and  after  due  adminlatratlon  the 
executor  was  discharged.  In  the  year  1889 
Joseph  W.  RoBteet,  one  of  the  legatees  and 
the  heirs  of  Arthur  Rosteet  (the  other  legatee, 
deceased),  alleged  that  they  were  coproprietors 
with  Anselme  Sailter  of  property,  real  and 
persMUil,  and  tbat  there  were  claims  and  ac- 
counts between  tbcm  which  required  adjust- 
ment and  settlensent,  and  tbat  they  were  dc- 
slroQS  of  partitioning  tbe  property  held  In 
common.  They  alleged  that  Anselme  Snliier 
was  insane  and  unable  to  administer  his  prop- 
erty; tiiat  be  sbouid  be  Intwdlcted,  and  a 
curator  appotoited.  They  asked  for  citation 
to  lasne  for  tbe  appointment  of  an  attraney  to 
represent  him.  -They  farther  asked  for  his 
Interdiction,  and  for  a  civator  to  represent 
him.  The  required  formalities  were  complied 
with.  Sallier  was  interdicted,  and  Joseph  L. 
Ryan  was  appointed  his  curator,  but  he  did 
not  qualify  as  curator.  J.  H.  Sallier  was  ap- 
pointed under-curator.  Thereafter  these  par- 
ties presented  another  petition  to  the  court. 
In  which  tbe7  all<«ed  that  Ans^e  Sallier, 
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defendant  In  their  sntt  for  a  partition,  bad 
no  curator,  and  that  a  special  curator  should 
be  appointed  to  represent  him.  We  have  al- 
ready stated  that  Ryan  had  failed  to  qualify. 
A  special  curator  was  appointed  and  qualified. 
Plaintiff,  in  his  petition,  with  reference  to  the 
Interdiction  and  the  appointment  of  a  special 
curator,  alleged,  in  the  suit  now  before  us  for 
decision,  that  no  curator  ad  hoc  was  appointed 
to  represent  the  interdict;  that  the  special 
curator  cited  had  no  authority  to  stand  In 
Judgment  In  the  partition  suit,  and  In  conse- 
quence that  the  Interdict  was  not  a  party. 
No  good  reason  was  urged  which  would  war- 
rant us  in  setting  aside  the  proceedings  upon 
the  ground  that  the  special  curator  did  not 
represent  the  interdict.  He  had  been,  as  we 
think,  regularly  appointed.  An  Interdicted 
person  who  has  no  cnrator  may  be  represent- 
ed In  a  partition  by  a  special  curator. 

With  reference  to  the  word  "special,"  as 
used  instead  of  "ad  hoc,"  we  can  only  say 
that  to  us  the  translation,  "special,"  and  the 
original,  "ad  hoc,"  have  very  much  the  same 
meaning.  In  decisions  they  are  used  IndlCter- 
ently,— as  in  the  decision  in  Hansell  t.  Han- 
sell,  44  La.  Ann.  548,  10  South.  941,  for  in- 
stance. 

We  will  say  further.  In  regard  to  parties 
In  proceedings  lookhig  to  a  partition  of  prop- 
erty, that  one  cannot  be  compelled  to  bold 
property  In  IndiTlslon.  The  right  cannot  be 
Impaired  by  the  refusal  of  the  regularly  ap- 
pointed curator  to  qualify.  It  follows,  after 
a  reasonable  time  has  expired  utter  the  in- 
terdiction, if  the  curator  appointed  falls  to 
qualify,  a  special  cnrator  may  be  appointed. 
The  person  of  the  interdict  Is  like  the  minor 
under  a  tutor.  The  rules  governing  in  mat- 
ter of  the  Interest  of  each  are  very  similar. 
OIt.  Oode.  art.  415.  "In  emergency  the  pro- 
bate court  may  appoint  a  cnrator  ad  hoc,  or 
a  special  curator  to  represent  a  minor"  or  In- 
terdict, In  re  Fortler,  31  La.  Ann.  61.  A 
"special  tutor  or  curator  may  be  appointed 
to  represent  a  minor  or  Interdict."  Code  Prac. 
art.  105.    See,  also,  article  116,  Code  Prac. 

The  following  is,  in  substance,  another  of 
plalntlfTs  grounds:  That  no  legal  partition 
has  been  made,  and  the  heirs  continue  to  hold 
the  property  in  Indlvlslon.  One  of  the  com- 
plaints urged  by  plaintiff  in  support  of  this 
attack  is  that  the  estate  was  a  whole  thing 
In  Itself,  and  that  a  final  partition  could  not 
be  made  of  less  than  the  whole;  that  specific 
property  could  not  be  selected  for  the  parti- 
tion. We  glean  from  the  record  that  the  tes- 
tatrix, Mrs.  Joseph  Charles  Salller,  did  not 
Inherit  property  from  her  husband.  She  re- 
ceived one  half  as  survivor  In  community, 
and  was  recognized  as  entitled  to  the  usufruct 
of  the  other  half.  During  her  usufruct  she 
bought  all  of  her  late  husband's  interest  as 
owner  of  the  property  of  which  she  had  the 
usufruct,  except  only  such  interest  reserved 
in  property  to  which  we  will  hereafter  refer, 
except  also  the  interest  of  plaintiff.  It  fol- 
lows that  ttie  property  passed  out  of  the  pos- 


session of  the  snccesslon  of  Joseph  Charles 
Salller  into  the  possession  of  the  Rosteet  lega- 
tees, who  were  not  parties  to  any  act  looking 
to  the  settlement  of  his  Joseph  Charles  suc- 
cession. They  stood  in  the  position  of  third 
persons  to  that  estate,  and  owned  the  prop- 
erty in  Indlvlsion  with  Anselme  Salller,  an 
heir  of  this  succession,  whose  Interest  In  the 
property  Is  quite  limited.  They,  It  Is  tme, 
are  answerable  for  the  debts  and  obligations 
of  the  succession  of  Mrs.  Joseph  Charles  Sal- 
ller; but  we  do  not  find  It  possible  to  hold 
that  they  must  be  made  to  return  ali  of  their 
property  to  the  succession  of  Joseph  Charles 
Salller,  In  order  that  the  succession  may  be 
restored  to  the  condition  of  an  entirety.  The 
heirs  sold  their  rights,  and  devested  his  suc- 
cession of  the  entirety  for  which  his  one  heir 
(1.  e.,  the  plaintiff)  contends.  Beyond  all 
question,  the  Rosteets  are  the  owners  of  all 
the  property  left  by  Mrs.  Joseph  Charles  Sal- 
ller, and  that  Includes  everything  except  a 
small  fractional  Interest  of  plaintiff,  which 
passed  to  these  legatees  subject  to  whatever 
right  this  plaintiff  may  have;  and  it  may  be 
that  there  are  small  balances  due  some  of  the 
heirs,  although  we  understand  the  settlement 
with  all  the  heirs  Is  full  and  complete.  There 
Is  no  necessity  of  constituting  a  whole  or  an 
entirety,  as  relates  to  the  succession  of  Joseph 
Charles,  in  order  that  plaintiff  may  recover 
that  which  can  as  well  be  recovered  in  a  di- 
rect action  against  the  Rosteet  legatees.  Be- 
sides, when  the  property  has  been  sold  to 
effect  a  partition,  the  partition  will  not  be 
rescinded  by  reason  of  the  discovery  made 
since  the  partition  of  the  omission  of  prop- 
erty of  Insignificant  value.  Woolverton  v, 
Stevenson,  52  La.  Ann.  1147,  27  South.  674. 

Considering  that  the  interdict  cannot  be 
held  to  have  been  in  any  way  prejudiced  5y 
the  proceedings  of  which  his  l^al  representa- 
tive complains,  and  that  he  has  all  of  his 
rights  unaffected,  and  that  he  can  proceed  and 
hold  those  legatees  for  whatever  interest  he 
may  have  which  Is  in  thch-  possession,  or  for 
which  he  may  be  accountable,  we  pass  to  a 
consideration  of  other  objections  urged.  They 
are  that  the  community  was  not  liquidated, 
and  that  the  rights  of  the  late  Mrs.  Salller  and 
of  the  heirs  of  Joseph  Charles  Salller  In  the 
latter's  estate  have  never  been  fixed;  that 
no  sale  was  made  of  the  property,  either  pub- 
lic or  private;  In  fine,  that  the  nullity  Is  com- 
plete and  absolute.  It  must  be  borne  In  mind 
that  the  widow  went  Into  possession  of  the 
property  as  owner  of  one  half,  and  usufructu- 
ary of  the  other. 

We  return  to  a  consideration  of  the  sale  of 
the  Interest  of  the  heirs  to  Mrs.  Salller,  to 
which  we  have  before  referred.  There  are  a 
number  of  these  collateral  heirs,  not  one  of 
whom,  except  plaintiff,  is  complaining.  They 
have  signed  receipt  in  full,  and  others  have 
reserved  some  claims.  Plaintiff  seeks  to  avail 
himself  of  the  rights,  whatever  they  may  be, 
of  those  parties,  In  order  to  urge  that  the 
SDccesslm  of  Joseph  Cbarles  Salller  Is  not 
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settled.  Thli,  In  tbe  oidw  of  things,  plain- 
tiff faftB  no  rigbt  to  da  The  propaty  has 
passed  tram  Uie  sacces^n  In  question  to  his 
widow  more  than  20  years  ago.  We  do  not 
think  that  Issues  can  be  reopened,  as  r^tes 
to  imccMnplalntaic  heirs,  whose  Interests  phiin- 
tur  has  no  right  to  champion.  **U  plaintiffs 
obtain  all  tliey  are  entitled  to,  they  have  no 
legal  omceni  as  to  how  the  ottaw  partite  to 
the  litigation  may  settle  th^r  relatlTe  dif- 
ferences." Benton  t.  Sentell,  SO  La.  Ann.  860, 
34  South.  297.  Platntlff  says  that  he  had  an 
iDterest  In  reopening  the  settlement  as  made. 
We  hare  not  found  how  that  Interest  arises. 
If  the  sale  for  a  partition  Is  l^al,  he  must 
then  look  to  the  proceeds,  and  not  to  another 
administration  of  the  snccesBl<m  and  sale  of 
the  property.  The  partition  was  at  least  pro- 
visional. To  the  extent  that  property  was  di- 
vided. It  was  binding.  If  the  "partition  Is 
only  considered  provisional.  It  Is  not  neces- 
sary to  sue  for  a  resdsslon  ot  It,  but  a  new 
partition  may  be  demanded.*'  Cav.  Code,  art 

1400.  Conaldered  In  the  light  of  a  provisional 
partition,  the  fact  that  prQpwty  lias  becsi 
omitted  and  r^hts  overlooked  would  afford 
no  good  ground  to  set  it  aside.  "The  mere 
omlstfon  of  a  thbig  bdenging  to  the  sncces- 
slon  Is  not  ground  for  readsslon,  but  simply 
for  a  supplemental  partition."  Civ.  Code,  art 

1401.  The  necessity  of  making  a  new  parti- 
tion of  propoty  omitted  would  not  then  have 
the  effect  of  havalidatliic:  au  alreadr  made  inr- 
titton. 

Plaintiff  urges  that  the  extent  of  his  Intec- 
est  In  tbj  propeirty  sold  to  effect  a  partition  is 
greater  than  plaintiff  admitted  in  his  petition 
for  a  partition.  This  defense  cannot  now  be 
beard  to  set  ulde  the  partition,  which  is  now 
an  accomplished  fact  Those  who  buy  at  a 
Bale  for  a  partition  cannot  be  made  to  Incur 
the  risk  of  nullity  because  an  Interest  is  al- 
lied tc  b(-  acmiewhat  less  than  It  really  la. 
This  questloi.  was  considered  in  Choppln  v. 
Bank.  47  La.  Ann.6aO^  17  South.  201,  In  which 
the  oonrt  held  the  parties  bound  the  issues 
as  originally  decided.  ThlB  court  has  said, 
"Tlie  partition  as  made  would  stand,  though 
the  two  parties  might  have  to  adjust  rights 
dehors  the  partition  between  themselves." 
Benton  v.  Sentell.  50  Ia.  Ann.  869.  24  Soutb. 
297. 

Plaintiff  Insists  that  tbe  usufructuary  and 
the  heirs  of  age,  the  minora  and  the  Interdict 
rbould  hare  been  made  parties,  in  order  to 
settle  the  rights  of  each,  and  to  liquidate  the 
community.  We  have  seen  that  tiie  usufruct 
of  the  wMow  was  thought  to  a  dose  by  her 
death,  and  we  have  already  said  that  defend- 
ants are  bound  for  whatever  obligation  was 
Incurred  by  the  testator  to  the  hdrs  of  her 
late  husband.  With  reference  to  community, 
we  do  not  take  It  that  the  partition  would 
prevent  plaintifl  from  recovering  any  Interest 
heretofore  unsettled. 

Stress  Is  laid  by  plahitlff  upon  tbe  fact  that 
tbe  succession  of  the  husband  had  been  ac* 
eepted  by  plaintiff  and  the  minor  heirs,  with 
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benefit  of  inventory.  Thte  fact  cannot  be 
urged  with  good  reason  against  defendants, 
who  were  not  heirs  of  the  husband,  and  who 
have  had  naoght  to  do  with  tbe  settlement  of 
the  succession.  Assuming  that  the  late  Mrs. 
Salller  and  her  I^tees  owed  a  settlonent  to 
the  Interdict  of  the  commnulty  and  of  the 
usufruct  It  does  not  follow  that  the  parti- 
tion Is  a  nullity.  WIfb  reference  to  the  fact 
that  the  partition  was  accepted  by  defendants 
with  Xteaeat  of  Inventory,  that  mode  of  ac< 
ceptance  can  scared  be  of  any  avail  to  him 
after  property  of  a  sntxession  has  gone  into 
Lis  possession  by  the  effect  ol  a  decree  of  the 
court  regulaily  rendered,  orderlqg  that  it  be 
aold  to  effect  a  partition,  and  after  It  has 
tteea  regularly  sold  In  proceedings  to  which 
he  was  a  party. 

Plaintiff  iusists  that  the  action  of  partition 
should  have  been  brought  against  all  tbe  hefars 
of  tbe  busband,  and  should  have  been  for  the 
partition  of  the  whole  estate.  We  have  here- 
tofore stated  that  the  value  of  the  real  ea- 
tate,  as  compared  with  the  cash  on  hand 
and  other  movable  property,  was  limited. 
:nalntlff  in  the  proceedings  for  partition  (de- 
fendant here)  held  Oie  receipts  of  all  the  heirs, 
covering  all  Interests  th^  had  In  the  land; 
fw  the  reservation  contained  in  srane  of  these 
receipts  refeired  to  other  inropaty  than  landa. 
Having  this  muniment  of  title,  there  was  no 
good  reascm  requiring  them  to  go  to  tiie  ex- 
pense of  maUng  heirs  parties  who  had  no 
remaining  Interest  In  the  land.  The  on^  <me 
who  had  given  no  receipt  was  the  plaintiff 
here.  They  properly  ivoceeded  against  him 
to  pat  an  end  to  the  Indlvlalon.  Now,  with 
reference  to  the  entirety  of  the  succession, 
and  the  asserted  necessity  of  eettlit^r  this 
succession  as  a  whole,  these  defendanu  who 
were  not  heirs  cannot  be  expected  to  relnstete 
the  entirety  of  the  succession  in  order  to  en- 
able than  to  put  an  end  to  an  Indlvlalon  of 
property  nearly  all  owned  by  them.  They 
proceeded  propo'Iy,  as  we  think,  against  the 
heir  In  possesion,  who  raised  no  objection. 
It  is  now  too  late  to  annul  a  final  decaree  of 
partition,  and  order  persons  who  are  not  heirs 
to  return  Vxe  property  to  the  mass.  The  de- 
fendants are  protected  by  tbe  act  of  partition, 
in  whlcfa  plaintiff  has  acquiesced  for  more 
than  five  years.  If  there  were  informalities, 
not  of  substence,  they  are  cured  by  the  pre- 
scription of  five  years,  duly  beaded.  Llnman 
T,  Rlgglns,  40  La.  Ann.  701.  5  South.  40,  8 
Am.  St  Rep.  649. 

Another  ground  at  objection  ui^^  by  platai- 
tiff  Is  that  a  new  Inventory  and  appraisement 
should  have  preceded  the  partition,  and  should 
have  been  the  basis  of  the  Judgment  of  par- 
tition. This  heretofore  has  not  been  consid- 
ered a  fatal  irregularity.  Bayhl  v.  Bayhl, 
35  La.  Ann.  SSO.  An  inventory  was  taken, 
which  was  approved  by  plaintiff's  ward  be- 
fore he  had  become  Insane.  A  settlemeut 
(out  of  court.  It  Is  true)  was  made  cm  the  in- 
ventoried value  of  the  property.  TblB  was 
accepted  by  plaintiff's  coheirs,  who  continue  to 
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treat  U  as  Just  and  correct  The  Immovablet 
wore  disposed  of  In  partition,  and  against  the 
tormer  curator  of  the  Heir.  Ymrs  hsn  elapa- 
ed.  We  find  no  law  or  authority  to  reop^ 
a  successfon  after  these  many  jears^  We 
grant,  only  Cor  the  purpose  of  lUnstratkHij 
that  from  this  date  the  suecesriou  of  the  hus- 
band Is  reopened  In  accordance  with  plalntlfTs 
petition.  Tbe  nncomplalning  heirs  are  called 
before  the  court  It  suggests  Itself:  Gul 
bono?  They  cannot  be  held  bound  for  the 
acta  of  the  usufmctuary.  They  cannot  b» 
made  to  pay  the  cash  formliis  part  of  the- 
assetB  which  they  hare  not  received,  and  to- 
And  property,  of  the  commanlty  of  a  succes- 
sion opened  In  1880,  and  wUcta  passed-  Into 
the  hands  of  the  uaufruetaary.  As  relates- 
to  tbe  form  of  tbe  transfer  made  by  the  Sal- 
Uer  heirs  to  the  soTTlTlng  widow  In  eom- 
ranoity,  tt  gives  no  good  ground  for  plaintlfPs 
complaint  after  these  many  years.  The  other 
parties  {i.  e..  the  Rosteet  legatees)  not  being 
heirs,  tbey  can  be  proceeded  against  only  to 
the  extent  of  their  Indebtedness.  This  can 
and  should  be  done  without  reopening  the 
succession. 

Again,  with  reference  to  the  partition,  an- 
other issue  raised  In  attacking  Its  validity 
is  that  a  family  meeting  held  without  special 
reference  to  a  succession  sale  cannot  legally 
aidrise  the  sale  of  an  hereditary  right  of  the 
minor  or  the  Interdict  If  we  correctly  seize 
this  contention,  it  is  based  on  the  fact  that  a 
family  meeting  recommended'  the  sale  for  cash 
of  different  pieces  of  land  la  wbleh  tbe  in- 
terdict had  an  Interest  A  portion  of  the 
land  wan  owned  by  defendants  fndependieatly 
entirely  of  the  suecesslon  of  Joseph  CTwtrlea. 
There  eooM  be  no  good  reMon  not  to  sell  them 
on  tile  separate  advice  of  a  f»ral*y  me^lSiing 
beld  In  tho  Interest  of  the  Interdict  <1.  e.. 
separate  from  the  proceedings  in  settlement 
of  the  succession  of  tbe  late  Joseph  Charles). 

Plaintiff  urges  that  a  branch  of  bis  coheirs, 
tbe  Plthons,  are  not  bound  by  the  proceedings 
of  a  family  meeting  held  In  their  bebatf,  by 
reason  of  tbe  fact  that  they  are  null  and  void. 
That  would.  Id  ail  probability,  have  been  a 
good  ground  before  Irregularities  had  become 
cured  by  time.  It  Is  now  too  late.  Parties 
have  acquired  rights,  and  that  which  was  aC 
one  time  Informal,  perhaps,  has  become  for- 
mal, or  at  any  rate  must  be  considered  until 
the  parties  In  interest  choose  to  raise  the  is- 
soe. 

We  have  carefully  examined  every  Issue 
raised  by  the  pleadings.  While  they  would 
have  presented  good  ground  If  timely  urged, 
after  the^e  many  years  we  do  not  think  tbey 
should  bo  ref'iiened,  aa  it  is  not  apparent  that 
plaintiff  has  any  right  entitling  him  to  have 
a  succession  reopened,  in  which  he  is  only 
one  of  many  heirs,  in  order  to  enable  him  to 
bring  Into  court  the  two  defendants  who  are 
not  heirs.  The  judgment  of  the  district  court 
reserves  to  the  plaintiff  all  riglits  needful  to 
enable  him  to  recover  all  amotmts  due  him, 
nnder  the  views  bwein  expressed. 


The  law  and  the  erldtace-  being'  with  the 
defendants,  It  only  remains  far  us  to  affirm 
the  Judgment  It  Is  ordered,  adjudged;  an<l 
decreed  that  the  Judgment  appealed  tram  Is 
affirmed. 


HOT  La.> 

WlUilS  «t  al.  V.  R-CDDOCK  CYPRBSS  CO., 
Limited.    (No.  ]d,9«3.)i 
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PWriTORT    ACTieN-PI.BADINO-^AX  TVTLR- 

JUSTICB  OF  THE  PKACE-JURISDICTION— COI-- 
LECTtON  OF  TAX  —  SALE  —  PRESUMPTIONS  — 
CURATOR  AD  HOO— DSBD— DSSCamiOSt  OF 

poopoarY. 

1.  Where  la  the  aoawer  to  a  petitoir  actiou 
a  tax  title  Is  set  up,  such  tax  title  is  open  to 
eveiT  objection  of  law  or  fact  the  plaintiff  vany 
have  to  nrge  against  the  same,  jnst  as  if  sncb 
objections  had  been  speciall;  pleaded  in  tbe 
petition. 

2.  In  18T3  a  justice  of  the  peace  had  juris- 
diction of  a  suit  brought  by  the  tax  collector 
to  recover  an  amount  of  less  than  flOU,  due 
for  state  tales. 

3.  In  such  a  suit  the  tax  collector  did  not 
ueed  to  be  represented  by  the  district  attor- 
ney. If  It  baa  been  BseessBcy  that  he  dioala 
be  thus  represented  after  the  Judsoaent  and 
after  the  lapse  of  25  years,  the  presumption 
would  be,  in  the  absence  of  proof  to  the  con- 
trary, that  be  was  so  represented. 

4.  A  sale  made  onder  the  judvnent  m  such 
a  salt  did  not  need  to  be  approved  b;  tbe  au- 
ditor except  as  a  matter  affecting  the  right  to 
pay  costs  out  of  state  funds. 

5.  la  the  case  of  a  judgment  rendered  by  a 
justice  of  the  peace  court  more  than  2o  year* 
agO(  Ui  the  abaeace  of  proof  that  the  defend- 
ant was  dead  at  the  time  the  suit  was  bron^bt 
and  prosecuted  to  judement  the  presuntptiOB 
wUl  be  that  the  defendant  was  living;  the  jus- 
tice of  the  peace  court  not  beiug  a  court  o( 
record. 

6.  Where  the  defendant  bas  died  after  tSie 
rendition  of  jndemeDt,  and  hia  beivs  are  narep- 
resented  or  DDuawa,  fhe-  jnstiee  of  the  peace 

may  appoint  a  curator  ad  hoc  on  whom  notice 
ot  seizure  mav  be  served. 

7.  In  a  petitory  action  against  a  defendant 
clalmii^  title  by  patent  from  the  atate  the 
plaintiff  la  without  Interest  to  ni^e  that  the 
ofllcers  of  the  state  were  without  authority  to 
dispose  of  the  land  by  pateut.  The  title,  ff 
BtlH  in  the  state,  would  defeat  the  suit  of 
plaintiff  just  as  effectually  as  if  vested  in  de- 
fendant. 

8.  In  the  description  of  property  accordiug  to 
the  maps  of  the  United  States  surreys  an  er- 
ror in  tbe  nnml>er  of  the  range  is  immaterial 
where  the  description  is  otherwise  aaflkient 
to  identify  the  propoty.. 

Breaux,  J.,  dieseoting. 
(Syllabns  by  the  Court) 

Oerttoroil  to  conrt  of  ai^eala,  FtfOi  cir- 
cuit 

Action  by  J.  D.  Willis  and  others  against 
'the  Buddock  Cypress  Company,  Limited. 
Judgment  for  defendant  was  affirmed  by  the 
court  of  appeals,  and  plaintiffs  bring  cer- 
tiorari or  writ  of  review.  Affirmed. 

Robert  J.  Perkins,  for  applicants.  Hany 
H.  Hall,  for  respondent 

1  Beh«arlDg  denied  Juat  Mk  im 
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PBOTOSTT,  J.  This  ts  a  petltoiy  utica 
t-3  neorer  a  tract  of  iwamp  land  ritaatad  ta 
the  pailBh  at  St  Joha  tbc  Bapttot  Tba  land 
was  located  by  Joseph  Dteert  In  1864  nDdo* 
a  atate  land  warrant  at  the  aerica  known  ai 
tbe  •^UnsU,  CertUcates."  Tbe  plaintiffs 
claim  under  tUs  tltlei  Defendant  IsM^agns 
said  title  on  tbe  sroanda:  Vlrst  that  the 
Ooribwkt  certlflcatea  had  no  validity;  aec- 
end,  that  the  locBtioB  of  the  land  under  the 
certificate  was  never  approved  hy  the  gov- 
emor,  and  that  without  such  approval  the 
title  remained  indioate.  never  asatuilnK  into  a 
perfect  tltl^  and  did  not  stand  as  an  ol^ 
Btade  to  a  subseqaait  sale  of  the  land  1^  tbe 
state;  third,  that  the  said  title.  If  otiKrwlse 
good,  was  never  recorded  In  the  parish  of  St 
John  the  Baptist,  where  the  land  Is  sltoated, 
and  as  a  consequence  Is  nun  and  void  as  to 
third  persons;  fourth,  that  the  same  land 
was  adjudlrated  to  tbe  state  at  a  sheriff's 
sale  made  In  1874  under  a  Judgment  render^ 
ed  against  Jos^h  Dgmrt  for  taxes;  and, 
flnaUy,  defendant  claims  title  under  a  patent 
issued  by  tbe  state  to  W.  R.  Rutland  in  1890. 

The  first  two  grounds  above  set  forth  have 
not  been  settled  by  the  declslou  of  this  court 
in  the  case  of  Betz  r.  Railroad  Co.,  62  La. 
Am.  898,  24  South.  &14,  as  is  erroneously 
supposed  by  [dalntlfrs  counsel.  A  rehearing 
was  granted  in  tiiat  case,  and  thereafter  the 
case  never  cnme  to  trial.  But  tbe  uDlsslon 
of  ptatntlfl'B  counsel  to  discuss  tbls  grouad, 
aa  well  as  the  omission  to  discuss  tbe  third 
ground  relied  on  by  defendant.  Is  immaterial, 
aa  we  propose  to  fellow  the  example  of  the 
district  and  circuit  courts,  and  rest  our  deci- 
sion on  tbe  validity  of  the  sherUTs  sale.  We 
proceed  to  constdsr  the  seversl  gromids  of 
nnlUty  set  up  against  tUs  sale.  They  are 
propctiy  set  up  tn  the  present  form  of  pro- 
ceeding. Hlclcman  v.  Dawson,  S3  La.  Aim. 
43S:  TeUe  v.  Fish,  84  La.  Ann.  1248. 

1.  That  Justice  of  tbe  peace  courts  have 
no  jurisdiction  In  suits  to  recover  taxes,  or 
in  land  controversies.  The  suit  Involved 
nothing  more  than  a  moneyed  demand.  That 
tbe  Judgment  had  to  be  satisfied  out  of  tbe 
Immovables  of  the  debtor  in  the  absence  of 
movables  did  not  make  tbe  suit  a  land  con- 
troversy. Code  Prac.  art.  1144.  No  reason 
Is  assigned  why,  because  such  moneyed  de- 
mand was  for  taxes,  the  Justice  of  tbe  peace 
did  not  have  Jurisdiction  of  It 

2.  That  tbe  tax  collects  was  not  represent* 
ed  by  tbe  law  officer  of  tbe  state.  The  rec- 
ord is  barren  of  proof  that  he  was  not;  and. 
If  It  was  necessary  that  be  should  be,  tbe 
presumption  in  favor  of  the  r^ularlty  of 
official  proceedings  wunld  cmnpel  vm  to  tairtd 
that  be  was. 

3.  That  the  sale  was  never  approved  by 
tbe  aodftor.  Here  again,  In  the  absence  of 
proof  to  the  contrary,  we  are  constrained,  un- 
der the  presumption  "omnia  rite  acta,"  to 
hold  that  tbe  approval  was  given  If  it  was 
uecessazy.  Bat  such  approval  was  necessary 


only  for  the  payment  ef  the  eosta^  net  for 
tbe  perfection  of  the  asla 

4.  Thai;  Joseph  DCsert  bavhiff  dtsd  is  Jan- 
uary, 1878,  and  the  salt  bavlDf  been  f«r  the 
taxes  of  1871  and  1872.  which  tazea  at  1872 
did  not  beeome  delinquent  befbre  the  end  of 
1873,  the  suit  was  necessarl^  agtinst  a  sec- 
ces^Mi.  and  the  Justtce  of  ihe  peace  had  b6 
JurlsdIctleD  of  It  We  do  not  aee  that  under 
these  faets  the  suit  waa  neesssarllj  against  a 
snoces^n.  It  might  have  been  tnstNuteaand 
CMTled  to  Judgment  belbre  tiie  deatii  eC  tMs- 
ert  Tns,  tbe  demand  for  taxee  <ft  1912 
would,  In  anch  case,  have  been  {nvmature. 
but  the  tax  collector,  while  string  for  tbe 
taxes  of  1871,  may  have  tndnded  In  the  de- 
mand tbe  cursent  taxes  ef  1872-,  althoaiA 
not  delluQuent  His  Setag  so  wosld  have 
given  rise  to  nothing  more  sra^ous  than  to  a 
plea  of  prematurity. 

B.  That  the  fl.  fa.  was  executed  contradic- 
torily with  a  curator  ad  hoc.  We  do  not  see 
wbat  else  the  Justice  was  to  do.  If  tbe  heirs 
of  the  deceased  were  unknowi^  or  absent 
and  unrepresented;  and  under  tbe  same  max- 
im "Onmia  rite  acta^'*'  wv  must  presume  that 
such  was  the  case.  He  bad  ettber  to  make 
such  an  appointment,  or  else  let  tbe  Judgment 
remain  unexecuted.  We  think  that  under  the 
clreumstaoces  U  was  admissible  for  bim  to 
appoint  seme  one  specially  cm  whom  notice 
of  seizure  might  be  served  quoad  hoc  negoti- 
um.  Ball  V.  Crockett,  9  La.  Ann.  293;  Tbeus 
V.  Kemp,  40  La.  Ann.  IQ&T,  22  South.  962. 

6,  7.  That  the  tax  coyeeter  was  vrltbout  au- 
thority to  bring  suit  fbr  tbe  taxes.  This  ques- 
tion waa  settled  by  the  Judemest  cfmdemnlag 
the  defendant  to  pay  the  taxes.  Aftar  Judg- 
ment and  execution  and  wale;  It  to  tee  late  to 
urge  ottJeeUon  to  the  capactty  at  tbe  plaintiff 
to  stand  Judgment. 

5.  This  fi^ound,  as  we  understand  it,  is  the 
same  urged  later  in  plaintiff's  brief,  namely, 
that  tbe  officers  in  charge  of  tbe  state  land 
office  were  without  authority  to  sdl  this  land 
to  W,  R.  Rutland  by  patent,  that  the  land 
could  be  validly  sold  only  In  pursuance  of  the 
statutes  passed  expressly  to  provide  for  the 
sale  of  lands  acquired  by  tbe  state  at  tax 
sale.  The  suit  being  a  petitory  action  against 
a  defendant  claiming  title,  this  tltie.  If  still 
vested  In  the  atate,  would  be  Just  as  effectual 
a  bar  to  the  suit  as  If  vested  In  defendant; 
hence  plaintiff  has  no  Interest  In  the  question. 
Hen.  La.  Dig.  p.  1114.  The  possession  taken 
by  the  sheriff  when  be  made  the  seizure  Is 
Joined  to  that  of  the  present  time,  and  the 
defendant  Is  presumed  to  have  been  contin- 
uously In  possession.  Brien  v.  Sargent,  13  I^. 
Ann.  198. 

Finally,  plaintiffs  contend  that  the  land  ad- 
judicated to  tbe  state  at  the  sherieTs  sale  Is 
not  the  same  for  which  suit  Is  now  brought. 
The  land  sold  Is  tbe  land  that  was  owned 
by  Joseph  D6sert  This  Is  shown  by  a  plat 
Introduced  In  evidence  by  plaintiffs.  The  de- 
scription la  the  deed  agrees  with  the  descrl^ 
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tlon  In  the  plat  In  name,  boundaries,  and 
acreage,  and  differs  only  In  that  section  25, 
which  is  the  land  in  controversy,  is  put  by  the 
deed  in  township  10,  range  8,  wh^eaa  by  the 
plat  it  appears  to  be  in  township  10,  range  7. 
That  this  is  an  Immaterial  error  is  not  de- 
batable in  the  light  of  past  adjudications  of 
this  court  bearing  on  errors  In  descriptions 
according  to  goTemment  surveys.  Error  in 
the  range  has  time  and  again  been  held  im- 
material where  by  the  other  parts  of  the  de- 
scriptioD,  and  even  by  competent  proof  ali- 
unde, the  land  was  identified.  See  Bryan  v. 
Wlsner,  44  I^.  Ana  832,  U  South.  290,  and 
cases  there  referred  to. 

For  these  reasons,  we  find  no  error  In  the 
Judgment  of  the  court  of  appeals,  and  the 
same  Is  hereby  sustained. 

BREAUX,  J.,  dissents. 


(107  La.) 

KELLT  T,  VICKSBURG.  S.  A  P.  BY.  CO. 

(No.  14,314.)! 
(Supreme  Oonrt  of  Louisiana.   May  12,  1902.) 

CARRIERS— INJURY  TO  PASSBNQER. 
1.  A  local  freight  traiu,  with  a  caboose  car 
attached,  was  in  the  habit  of  carrying  passeu- 
gers.  As  it  drew  up  at  a  station,  plaintitE. 
withont  delay,  boarded  the  caboose  at  the  rear 
end,  it  being  the  last  car  of  the  train.  Jnst 
as  be  gained  the  door,  aud  before  he  could  en- 
ter, the  train  started  with  a  violent  jerk, 
throwing  him  backwards  off  the  platform,  and 
severely  injaring  him.    Held  actionable  uegH- 

Senoe  on  part  of  defendant.    Sufficient  time  to 
oard  the  car  and  reach  a  place  of  safety  in- 
side the  caboose  was  not  given  htm  before 
the  train  was  started  aud  the  violent  lurching 
of  the  cars  came. 
(Syllabus  by  the  ConrL) 

Appeal  from  Judicial  district  court,  parish 
of  Ouachita;  Luther  Egbert  Hall,  Judge. 

Action  by  J.  B.  Kelly  against  the  Viclcs- 
burg.  Shreveport  &  Padflc  Railway  Compa- 
ny. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Stubbs  &  Russell,  for  appellant  Andrew 
Augustus  Guuby,  for  appellee. 

BTjANOHARD,  J.  This  Is  an  action  sound- 
lug  in  damages  for  personal  Injuries  alleged 
to  have  been  sustained  by  plaintiff  through 
the  negligence  of  the  servants  of  defendant 
corporation.  The  amount  sued  for  is  $2,500. 
The  defense  is  a  denial  of  the  negligence 
charged,  and  the  averment  that  plaintiff 
cnme  to  barm  through  his  own  negligence. 
The  case  was  tried  without  the  aid  of  a  Jury, 
and  from  a  decree  entered  up  by  the  district 
Judge  In  favor  of  plaintiff  for  $750,  defend- 
ant prosecutes  this  appeal.  Answering  the 
appeal  plaintiff  prays  an  amendment  of  the 
Judgment  by  increasing  the  same  to  the 
amount  demanded  In  his  petition. 

Ruling— We  agree  with  the  trial  Judge  that 
the  plaintiff  has  made  out  his  case.  The 

'  Rehearing  denied  Jun«  28.  1902. 

S  1.  8«e  Carrlfira,  ToL  0,  Cent  Dig.  |  11E9. 


conflict  of  testimony  characteristic  of  dam- 
age suits  Is  observable  here;  but  the  weight 
of  evidence  sustains  the  plaintiff.  On  the 
afternoon  of  the  14th  of  June,  1901,  plaintiff 
arrived  at  the  depot  of  defendant  company 
at  Calhoun,  a  station  some  16  miles  west  of 
the  Ouachita  river.  The  east-bound  local 
freight  train  was  due  at  Calboun  at  4  o'clock 
p.  ni.  This  train  had  a  caboose  attached 
and  made  a  practice  of  carrying  passengers. 
Plaintiff  bad  gone  to  the  depot  to  take  this 
train.  He  purchased  a  ticket  from  the  sta- 
tion agent,  and  awaited  the  train.  It  was 
nearly  an  hour  late  that  day,  reaching  Cal- 
houn a  little  befwe  6  o'clock.  One  or  more 
of  the  passengers  on  this  train  were  anxious 
to  catch  the  south-bound  passenger  train  at 
the  city  of  Monroe  on  the  Ouachita  river,  and 
If  the  movemoita  of  the  freight  train  were 
^pedlted  and  some  of  the  lost  time  made 
up  between  Calhoun  and  Monroe,  this  conld 
be  done,  otherwise  not  Under  the  circum- 
stances it  Is  evident  no  time  was  to  be  wast- 
ed at  Calhoun.  Something  of  a  burr;  was 
on.  The  train,  composed  of  some  25  or  30 
cars,  drew  up  at  the  station,  the  rear  car. 
which  was  the  caboose,  halting  some  20  or 
30  feet  east  of  the  d^ot  platform.  Plaintiff 
and  J.  H.  Young,  strangers  to  one  another, 
stood  on  the  platform  of  the  depot  and  as 
the  train  slowed  down,  left  tbe  j^tform  to 
board  it  They  walked  rapldl^  towards  the 
rear  end  of  the  caboose,  the  conductor  call- 
ing out  "All  aboard"  as  they  did  ao.  Jnst 
as  the  caboose  stopped,  Yonng,  who  was 
ahead,  ascended  the  steps,  crossed  the  rear 
platform  of  the  caboose  to  the  dow,  and  bad 
Just  entered  the  dowway,  when  tiie  plaintiff, 
closely  following  him,  and  about  himself,  to 
torn  In  at  the  door,  was,  by  a  sudden  and 
violent  Jerk  of  the  car.  thrown  backward  off 
the  platform  to  the  ground,  sustaining  sert- 
ooB  and  painful  li^uries.  While  there  was 
an  Iron  railing  or  protection  guard  at  the 
rear  of  tlie  platform.  It  did  not  extend  across 
Its  entire  length.  There  was  the  usual  break 
at  the  center.  Intended,  when  not  used  as  a 
passageway,  to  be  spanned  by  a  chain.  Bnt 
the  chain  was  not  up  at  the  time  In  question, 
and  through  this  open  space  plalntlfl  was 
precipitated  to  the  ground.  SoffideDt  time 
to  board  the  car  and  reach  a  place  of  safety 
Inside  the  caboose  was  not  given  the  ^In- 
tlff  before  the  train  was  started  and  the  vio- 
lent lurching  of  the  car  came.  This  was  ac- 
tionable negligence  and  defendant  must  an- 
swer for  the  damages  occasioned. 

The  Issue  is  one  of  fact  and  we  give  con- 
clusions merely,  believing  ttat  a  lengthy  dis- 
cussion of  the  testimony  would  serve  no 
useful  purpose.  With  regard  to  the  quan- 
tum of  damages,  the  sum  allowed  by  the 
trial  Judge  Is  deemed  Insufficient  Plaintiff 
is  "left-handed."  It  was  his  left  arm  that 
was  Injured  by  the  tall.  The  nature  of  the 
Injury  Is  thus  described  by  the  company's 
surgeon  who  attended  him:  "DIslocatlCHi  of 
both  bones  of  the  forearm  and  the  humerus 
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of  tbe  upper  bone  of  the  arm;  one  bone  In 
front  and  tbe  otber  bebind  tbe  bumerus." 
Asked  bow  far  did  tbe  two  small  bonee  of 
the  lower  arm  pass  above  tbe  elbow,  be  an- 
swered: "Tbat  Is  bard  to  say.  Tbe  bonea 
were  so  you  conld  pull  them  up  or  down, 
whichever  way  you  tried."  He  was  put  un* 
der  the  influence  of  chloroform,  the  arm  op- 
erated on  and  then  Incased  in  plaster  of  par^ 
is.  The  doctor  states  It  was  rather  an  un- 
nsual  injury.  PlaintiflT  says  tbe  Injury  was 
at  tbe  elbow  and  the  bones  conld  be  puUed 
backward  and  forward;  that  he  suffered  In- 
tenae  pain— far  greater  than  he  had  ever 
before  exp»1enced.  He  is  a  young  .pun  23 
yean  of  age,  unmarried,  but  supports  an 
aged  mother.  It  is  shown  be  Is  Industrious, 
bad  worked  for  years  at  a  large  sawmill  at 
an  occnpatkin  which  required  the  full  use 
of  the  arm  that  was  injured.  He  earned  $40 
a  month,  but  since  the  accident  has  not  been 
able  to  continue  at  that  work.  Has  bad  to 
engage  In  lifter  labor  at  smaller  remunera- 
tion. He  lost  considerable  time  in  conse- 
qnmce  of  his  injuries.  Says  the  Joint  of  tbe 
elbow  wbldti  sustained  the  Injury  is  abnor* 
mally  laige;  that  bis  arm  has  never  fully 
recoTenH.  Twelve  hundred  and  fifty  dollars, 
or  an  Increase  of  $500  over  the  sum  allowed. 
Is  none  too  large  for  Injury  and  damage  of 
this  cbaracter. 

It  is.  therefore,  ordered,  adjudged  and  de- 
creed that  the  Judgment  appealed  from  be 
increased  to  ¥1,2S(^  vrith  legsl  interest  from 
Judicial  demand,  and  as  thus  amended  tbe 
same  Is  affirmed  at  the  cost  of  defendant  In 
both  courts. 


a07  La.) 

VON  HOVEN  et  al.  v.  IMMAinTBL  PBBS- 
BTTBRIAN  OHtTRCH  OP  NEW 
ORLEANS.    (No.  13,897.)i 

{Supreme  Ooort  of  Loalidiuia.    Ajftil  28, 
1902.) 

CHARITABLB  TRUST— BNrORCBHBINT' 

RELIGIOUS  SOCIETIES. 

1,  PlaintifFa  have  'a  BtaodiDs  in  court  to 
compel  a  board  of  trustees  to  administer  a  fund 
Id  accordance  with  the  will  of  the  testator, 
who  left  it  to  enable  the  board  to  take  care  of 
their  poor.  Courts  will  interpose  their  au- 
thority as  it  may  be  needful  to  safeguard  the 
fund. 

2.  There  Is  higher  authority  iu  the  cbarch 
tbau  that  of  the  tnutees  of  the  church,  whose 

?TiTileee  and  whose  dutv  It  is  to  see  that  the 
and  left  shall  be  used,  as  intended  by  the 
testator,  in  taking  care  of  the  poor  of  the 
chnrcb.  Until  that  authority  chooses  to  act 
and  establish  a  condition  of  things  that  will 
insure  a  proper  expenditure  of  the  fond.  It 
will  remain  Intact  vn  cnstodia  legis. 
iSyilabns  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Walter  B.  Sommervllle,  Judge. 

Salt  by  Fred  Yon  Hoven  and  others  against 
the  Immanuel  Presbyterian  Church  of  New 
Orleans.  Judgment  for  defendant,  and  plain- 
tiffs appeal  Revised. 


tRahiarlng  tenled  June  »,  IMt 


Omer  VIller6  and  Edwin  T.  Merrick,  for 
appellants.  Benjamin  Rice  Forman,  for  ap- 
pellee. 

BREAUX,  J.  This  suit  was  brought  by 
plalDtlfFs,  who  allege  that  they  are  members 
of  the  Immanuel  Presbyterian  Church,  and 
claim  that  the  funds  bequeathed  by  tbe  late 
Casper  Auch  to  that  church  are  misapplied, 
and  that  his  will  is  not  executed  in  accord- 
ance with  bis  last  will  and  testament.  De- 
fendant appeared  and  excepted  to  the  suit 
on  the  ground  that,  plaintiffs  not  being  mem- 
bers of  the  church,  they  have  no  right  of  ac- 
tion. The  court  Bustained  tbe  exception. 
There  was  evidence  heard  on  the  trial  of  the 
exception  to  sustain  the  averment  that  plain- 
tiffs and  their  minor  cblldrm  are  not  mem- 
bers of  the  church,  and  that  In  consequence 
they  have  no  Interest  In  the  fund  before  men- 
tioned, and  can  have  no  concern  in  its  drs- 
trlbutlon.  During  the  trial  of  the  issues 
which  came  up  on  the  exception,  testlnjony 
was  also  admitted  regarding  the  'management 
of  this  fund  by  the  defendant  corporation; 
and  the  question  of  the  distribution  also  came 
up  on  ihe  face  of  tbe  petition,  met  as  It  was 
by  an  exception  which  gives  rise  to  admis- 
sion to  some  extent  at  least,  of  facts  charged 
regarding  the  misapplication  of  this  fund. 
He  funds  were  donated  by  Casper  Auch  to 
the  several  Incorporated  religious  associations 
of  the  city  of  New  Orleans  In  which  religion 
is  taught  according  to  the  form  of  the  govern- 
ment and  book  of  discipline  of  the  Presby- 
terian Church. 

Tbe  first  question  which  presents  Itself  for 
our  decision  Is  whether  plaintiffs  have  suffi- 
cient interest  to  maintain  their  suit  A  ma- 
jority of  their  number  have  been  recogniz- 
ed as  members,  and  were  accorded  all  the 
rights  and  privileges  of  members.  The  chil- 
dren of  some  of  them  were  baptised  in  tbe 
church,  and  became  Its  members.  We  are 
Informed  by  the  record  that  only  communi- 
cants received  by  the  session  into  the  com- 
mtodon  of  the  church  in  good  standing,  and 
contribuUng  to  its  support,  c<mstltute  the  elec- 
tors, and  that  fafiure  to  contribute  for  six 
months  or  more  debars  a  member  from  the 
right  to  vote  at  any  election  until  all  arrears 
are  paid.  It  further  appears  tiiat  all  chil- 
dren born  within  the  pale  of  the  visible  churcb 
are  members,  and  are  to  be  baptized;  they 
are  under  the  care  of  the  church,  and  sub- 
ject to  Its  government  and  discipline,  and 
when  they  arrive  at  years  of  discretion  they 
are  to  exercise  the  duties  of  members.  We 
und»stand  that  this  embraces  children  bom 
within  the  pale  of  the  visible  church,  of  par- 
ents who  are  communicants  regularly  receiv- 
ed by  the  session.  Before  the  contentlim 
among  the  members  of  this  church  arose,  the 
membership  of  plalntlfh.  acept  one,  was  not 
questioned.  He  was  expelled  irregularly,  as 
we  understand,  and  was  afterward  restored 
to  membership.  It  Is  evident  that  plaintiffs, 
w  at  least  several  of  them,  wen  not  prompt 
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to  coDtrUrnte,  and  were  perhaps  debarred 
from  the  right  to  pote,  under  the  act  ot  In- 
corporation to  which  we  have  referred.  Thi^ 
none  the  less  did  not  thereby  lose  their  mem- 
borshlj),  and  were  entitled  to  be  restored  upon 
paying  their  Indebtedness  -to  the  church,  and 
can  be  beard  in  this  case  In  behalf  of  tbe  poor 
of  tbe  cbureh. 

Our  learned  Kx>ther  of  the  district  court 
evidently  bestowed  close  attention  on  this 
.case.  He  heard  tbe  wltaessea,  and  bad  gooi 
opportunity  to  form  an  opinion  regarding  the 
weight  of  the  testimony.  In  Ma  carefully  pre- 
pared opinion  he  says  that  defendant  bad  con- 
cluded Itself  from  questl<Hilng  the  member- 
ship of  plaintiffs;  that  "the  testimony  of  wit- 
nesses which  sets  forth  that  there  Is  a  rule 
of  presbyteiy  whkdi  directs  that,  when  a  mem- 
bex  has  not  been  beard  from  for  three  years, 
that  his  name  goea  to  the  retired  list,  and  that 
be  is  no  longer  a  member  ot  tbe  church," 
seems  somewhat  too  broadly  stated.  We  In- 
fer that  defendant  has  acted  upon  this  rule, 
And  that,  tn  accordance  with  tbe  view  of  its 
officers,  the  plaintiffs,  in  its  view,  are  no  long- 
er members,  although  oo  r^ular  trial  has 
l>een  had.  We  are  net  Inforioed  that  the  rule 
for  tbe  government  of  tbe  eessians  of  the 
churtdi  cables  its  members  wunmaxily  to  dis- 
miss a  member  without  a  bearing  or  trial, 
and,  until  proof  Is  offered  and  admitted  of 
such  a  rule,  we  are  warranted  In  the  con- 
<dusion  that  -ex  parte  proceedings  to  get  nd  of 
delioqueut  -or  errhig  members  are  void.  Jones 
T.  Nebraska  (Xeb.J  44  N.  W.  058,  7  h.  R. 
A.  'i'2o.  "The  right  of  member^p  is  a  val- 
nable  privilege,  of  which  no  one  should  be 
debarred  except  for  adequate  cause  shown" 
(Id.),  coDtzadtctorily  with  the  member  against 
whom  charges  are  tvought.  It  occurs  to  us 
tlint  defendant  bas  less  gi'ouad  to  stand  upon 
than  It  would  hare  if  tlie  suit  were  on  tbe 
part  of  a  member  t-o  be  reinstated  as  a  mem- 
ber at  tbe  church.  Here  tbe  purpose  Is,  as 
far  as  possible,  to  reinstate  the  amount  of  a 
fund;  and,  in  so  far  as  tbe  action  has  that 
end  In  view,  the  complainants'  tight  to  be 
beard,  we  imagine,  should  not  be  denied  un- 
less It  abundantly  ei4>eaTS  that  plaintiffs  are 
intermeddlers  In  a  matter  which  does  not  la 
the  least  concern  them.  The  def^dant  Is 
bound  by  the  fallowing  by-law:  "The  money 
bequeathed  to  this  cbiurh  by  Casper  Avch, 
deceased,  shall  form  a  poor  fund.  Tbe  Inter- 
est and  the  revenue  therefrom  shall  be  for  tbe 
benefit  of  the  poor  of  this  church,  according 
to  the  wishes  of  the  testator.  The  capital 
ebnll  remain  Intact."  Tbe  capital  has  not 
remained  intact,  and  It  does  not  seem  that 
tbe  defendant  should  of  Ma  own  motion  seeli 
to  reinstate  the  fund  as  far,  at  least,  as  pos- 
sible, and  that  It  should  be  slow  tn  denying 
to  plaintiffs,  or  any  one  else  whom  It  has 
for  a  long  period  recognized  as  fellow  mem- 
bers, and  whom  It  has  not  regularly  expelled, 
tbe  right  to  be  heard.  The  evidence  discloses 
tbat  the  members  ol  the  church  owed  month- 
ly dues  In  the  sum  oC  25  cents,  and,  when 


some  of  the  m^nbera  declared  that  Oksj  w«re 
unat^  to  pay,  these  dues  were  ctrilected  br 
, tailing  from  the  poor  or  Caap^  Audi  funil. 
The  testimony  of  the  clerk  of  the  xeestoa 
shows:  "Q.  Do  you  mean  to  say  that  you 
have  fifty  memboti  who  pay  twen^-five  cents 
every  month?  A.  I  don't  say  ttiat  Whcu 
they  are  not  able  to  pay,  the?  don't  pay. 
They  pay  when  they  are  able.  I  know  sev- 
eral of  than  that  are  memb^  of  the  churcli 
and  are  not  able  to  pay,  but  the  church  pay.s 
for  tbem  «ut  of  tbe  po<H-  Cimd.  Q.  Mr.  Rup- 
pert,  how  many  members  on  that  list  have 
you  got  whose  does  yea  pay  out  of  the  Ca^r 
Aucb  fund?  A.  I  could  not  say.  Q.  About 
how  many?  A.  Ten  or  fifteen.  Q.  Does  your 
books  show  that?  A.  Yes."  After  having 
referred  to  this  testimony,  tbe  learned  jud^e 
of  tiie  district  court  directed  the  cl&k.  of  tiie 
eoort  to  forward  a  portion  of  hia  opinion  to 
the  presbytery,  at  Austin,  and  gave  it  as  his 
opinion  that  It  becomes  tbe  duty  of  this  au- 
thority to  see  tbat  "tbe  legacy  hi  questiLHi 
be  properly  administered,  and  that  the  funds 
be  not  misapplied,"  quoting  further  from  bis 
opinion,  "and  the  cnurts  are  open  to  tbeui, 
as  to  the  hebrs  of  Mr.  Auch,  to  sue  the  Im- 
manuel  Presbyterian  Church  for  the  restitu- 
tion of  that  fund  which  has  been  destined  by 
Mr.  Auch  tor  tbe  poor,  when  it  is  shown  tbat 
said  fund  Is  being  diverted  into  tbe  treasury 
of  the  church  for  general  purposes."  We 
agree  with  the  views  of  the  learned  judge, 
and  think  tbat  it  was  prefer  to  give  notice 
to  the  higher  authority  as  directed.  Brideiit- 
ly  tbe  purpose  of  the  testator  was  to  help  ilie 
poor  In  indigent  circumstances,  bm  not  those 
who  can  maintain  themselves  by  their  worl: 
or  business.  It  was  to  aid  the  unfortunate, 
without  resources,  who  ore  suffering  In  ex- 
treme poverty.  They  have  a  right  to  aid 
from  this  fund. 

We  do  not  eoneelTe  tiiat  1>  order,  as  far 
as  possible,  to  protect  this  fund,  there  is  ne- 
cessity of  appointhig  a  receiver  in  this  cast\ 
Tbe  court  in  the  eierclae  of  Its  eqalty  pow- 
ers, can,  we  think,  find  a  temporary  remedy. 
Without  the  appointment  of  a  receiver,  ilie 
fund  can  be  Judicially  sequestered,  and.  if 
need  be,  placed  In  tbe  Judicial  depositary  of 
the  coTirt.  The  sequestration  of  the  fund  caa 
be  continued  until  it  becomes  evident  that, 
througli  the  presbytery  before  mentioned,  or 
other  lawful  diurch  autborides,  the  fund  will 
be  properly  administered  and  expended  in  te- 
oordauce  with  tbe  will. 

It  is  therefore  ordered,  adjndged,  and  de- 
creed that  the  Judgment  appealed  from  is 
avoided,  annulled,  and  reV'ersed.  It  is  order- 
ed, adjud^^cd,  and  decreed  that  after  the  tri:il 
on  the  merits,  if  it  be  found  that  the  will  is 
not  carried  out  In  accordance  with  Its  terms, 
and  the  funds  are  not  properly  admloIsten'iL 
they  be  sequestered  on  order  of  the  court, 
and  of  its  own  motion,  and  tbe  parties  en- 
joined until  further  order  of  the  court,  and. 
if  needful,  tbat  it  be  ordered  deposited  In  tlie 
depositary  of  the  court  until  Mich  time  as  It 
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beoomes  avidoit  tbat  <defeiidaiit  trill  properly 
take  cave  of  and  admtaitatfir  the  fund.  Tbe 
case  is  remanded  to  be  tried  In  accordance 
wttb  ttw  views  before  AZfnesed. 


a07  IaO 

GOOTim:  T.  BS  lATOUB.  (Ko.  14,(ll5.)i 
(Suiiremfl  Court  of  iMMiaim.   May  12,  IStlS.) 

APPBAJL-JtSViKW— WSISflT  OF  BVIOSNGB. 

1.  W'heM  the  prepoiidecuice  of  eridcuce  in  a 
ca!!e  depending  on  facts  is  in  favor  of  the 
plamtifF,  and  tfaere  is  nothing  In  die  record 
affecting  tbc  oredibllity  of  bis  witneaws,  tiie 
suppeme  -eoant  would  ftct  •rbitrarUy  sbonld  it 
disturb  the  verdict  of  a  jary  aud  s.  judgment 
hi  his  favor. 

(Sjllabaa  Iqr  the  OourtJ 

Appeal  tnax  cMl  dlstdct  court  paiteb  of 
Orleans;  John  St.  I'aul,  Judge. 

Action  br  ffank  Geothye  against  Ziouis 
De  Latour.  Judgnent  for  ylalntUT,  and  de- 
fendant AM^eala.  Affirmed. ' 

Tbe  jdatstifr  seeka  a  JodgiiHSt  against  4e- 
feodant  for  f25,<X)0  as  damoges  on  the 
groonds  tbat  on  the  2l8t  of  Augnst,  1900, 
deCesMleDt  wiHftally  entered  plaintiff's  private 
premises  and  assanited  falm  witb  a  pistol, 
then  and  tUero  shooting  at  him  with  a  load- 
«d  pistol,  whes  a  ball  from  said  plsttfl  shot 
bjF  deCCDdant  entered  petitioner^  body 
throve  the  left  aide  of  bis  breast,  pene- 
trated hia  left  luag  near  his  heart,  t^tereby 
causing  anesrlaiaal  varlz  «f  the  heart,  a  per- 
manent and  painful  Injury,  endangering  his 
life;  tbat  «ver  stnce  said  ebot  be  has  suffer- 
ed great  pain,  and  friftB  and  Is  and  ever  -^111 
be  prevented  from  traneaethig  his  ordinary 
buslBcsa;  he  bas  also  Incurred  expenses  for 
phyalciana  amd  medMnes  endeavoring  to  be 
cored  of  tfae  wvund;  that  be  was  laid  up, 
and  was  still  laM  op,  InTallded,  aud  unable 
to  walk,  and  eadurfog  constant  physical  and 
mental  svffertag;  tbat  bis  strength  was  nn- 
dermlaed,  and  be  was  no  longer  able  to 
work  or  earn  a  living  In  eoosequenre  of  said 
wound  and  Its  Immediate  consequence;  tbat 
petitioner  wa«  wltbont  fault,  and  contributed 
la  BO  way  to  the  said  Injuries;  that  the 
wound  was  Inflicted  npon  him  by  defendant 
wiUfally  and  without  provocation.  The  de- 
fendant, after  pleading  the  general  Issue. 
sT«n-ed  that  all  bis  acts  in  ttae  premises 
were  done  to  protect  hia  own  life,  and  to 
save  himself  frotu  serious  bodily  barm  at 
tbe  bands  of  plaintiff  and  his  half-brother, 
Hndolpb  Efehman;  that  If  he  fired  and  dla- 
durged  any  pistol  and  wonnded  plaintiff.  It 
was  after  he  bad  been  assaulted  by  plaintiff, 
1^  was  aided  and  assfsted  by  his  said  balf- 
brother;  that  tbey,  acting  together,  assault- 
ed him  botii  witb  their  fists  and  a  boe.  In- 
flicting wounds  of  a  serious  and  dangerous 
character  npon  bis  forehead  and  over  his 
eye;  that  said  wounds  so  Inflicted  were  with- 
out cause  or  provocation,  and  plaintiff  acted 
willfully  and  malleionaly  and  without  any 

*  Reb«arfnc  tailed  June  28,  IMS. 


cavse  tn  awavltlng  him,  end  his  acts  aud 

those  of  bis  half-brother,  Rudolph  Elshman 
(th«y  acting  together  at  the  time),  were  mn- 
Udoua,  wanton,  and  without  any  reasonable 
excuse  therefor;  that  after  be  was  assanlted, 
U  be  used  a  pistol.  It  was  done  to  protect 
bis  life  aud  to  protect  himself  from  aerlous 
bodily  barm  at  the  hands  -of  plaintiff  and  bla 
balf-brotber.  Asauralng  the  character  -of 
plaintiff  In  reconvention,  be  charged  that 
plalDtur  was  Indebted  1o  him  In  a  sum  of 
money  amounting  to  about  or  $25,  $20 
thereof  being  on  a  note  wtai(fh  was  then  due 
and  an  open  accoont;  tbat  oa  the  21st  of 
A-agut,  1006,  he,  for  the  purpose  of  obtaining 
a  aettlament  and  UqvMntlon  of  tbe  ^tntlff 
to  talm.  went  to  tbe  i^ace  where  he  resided; 
tbat  before  readfalng  the  house,  and  In  an 
GveB  field  or  square,  he  met  tbe  plaintiff  and 
bla  half-brotker;  tliat  without  any  cause, 
reason,  w  excuae^  nnd  wltbont  any  jnstlfl- 
cation,  tbey  tben  and  tbere,  acting  tc^etfaMr, 
wUlfuIly  and  malldoualy  assanlted  him;  that 
be  was  atnidc  over  tbe  eye.  cut  tai  the  face 
aikl  over  tbe  for^ead  with  a  boe;  that  at 
the  time  ho  waa  atroc^  there  waa  nothing 
left  fcr  bin  ta  da  bat  to  defend  hlmaelf; 
that  the  cute  and  blowa  received  were  of 
«nc^  ft  nature  aa  to  cause  bim  to  be  sent  to 
the  ClMilty  Boepltal  for  treatoMnt;  that  at 
tbe  time  of  entering  this  field  or  lot  he  was 
aasaulted  by  Budotpb  EUsbman,  who  atruclc 
him  with  hia  flat;  tbat  the  plaintiff  irtmek 
blm  wltb  ft  faoe  mer  tab  eye  ft&d  forehead, 
thereby  inflicting  aerloua  wonnda  ■p<m  his 
person;  tbat  be  waa  knocked  down,  beaten, 
and  stamped  upcat;  that  from  the  effect  of 
said  cuta,  bruises,  and  beating  he  had  been 
ever  since  unable,  and  was  still  anable,  to 
attend  to  tbe  ordinary  business  affairs  of  life 
and  to  his  business;  tbat  be  saffered  both 
mentally  and  physically;  tbat  at  the  time 
of  answering  he  waa  under  the  treatment  of 
a  idiyslcian;  tlat  fMrn  the  effects  of  the 
cuts,  beating,  and  bmlaea  he  bad  received 
at  tlie  hande  of  tbe  ^alnClff  aided  and  assist- 
ed by  his  half-brother  his  sight  had  become 
Impaired;  that  be  bad  anffered  damages  to 
an  amount  of  $5,000;  He  prayed  judgment 
tnK  that  amount,  and  for  trial  by  Jury.  The 
case  was  tried  before  a  Jury,  which  render- 
ed a  verdict  for  the  plaintiff  and  against  the 
defendant  for  tbe  sum  of  $10,000  and  coats 
of  court  Defendant  moved  for  a  new  trial. 
Plaintiff  entered  a  remittitur  for  $5,000.  Tbe 
court  refused  a  new  trial,  and  rendered  g 
Judgmoit  against  defendant  in  favor  of  plain- 
tiff for  $5,000,  and  defendant  appealed. 

Joseph  K.  Generelly,  Henrlques  &  Dunn, 
Clegg  &  Quhitero,  and  Joseph  O.  Daspit,  for 
appellant  liouls  P.  Bryant;  Air  appellea 

NIGHOU^S,  a  J,  (after  stating  the  facta). 
The  defendant  does  not  deny  tiiat  the  plaintiff 
was  shot  by  him.  The  evidence  establishes 
that  fact,  aa  also  the  fact  that  the  wound 
Inflicted  waa  not  only  painful,  but  very  dan- 
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gerous,  resulting  In  an  aneurism,  from  wblcb 
the  plalntilT  may  die  at  any  moment  The 
question  suliniltted  to  us  Is  practically  one 
of  law,  for,  If  the  facts  be  established,  there 
can  be  no  question  as  to  what  the  law  as 
applicable  to  the  facts  Is.  There  are  only 
three  witnesses  as  to  what  took  place  at  the 
moment,— the  plaintiff  and  bis  half-brother, 
Kudolph  Elshman.  and  the  defendant.  The 
shooting  occurred  in  a  truck  garden  belonging 
to  and  cultivated  by  the  plaintiff  and  Eish- 
mar,  in  the  Third  district  of  New  Orleans. 
The  testimony  shows  that  plaintiff  had,  for 
a  number  of  years,  bought  the  groceries  he 
needed  from  the  establishment  of  the  defend- 
ant, who  kept  a  small  grocery  with  a  small 
bar  attached  at  or  near  the  corner  of  French- 
man and  Claiborne  streets;  that  on  the  morn- 
ing of  the  2l8t  of  August,  between  7  and  8 
o'clock,  Rudolph  Elshman  called  at  the  gro- 
cery to  make  purchases  for  his  brother;  that 
Just  as  he  was  about  to  leave  the  defendant 
Invited  him  to  take  a  drink  with  him,  and  the 
liquor  was  poured  out  Into  the  glasses,  but 
before  it  was  drunk  the  defendant  made  a  re- 
mark which  displeased  Elshman,  and  be 
threw  the  contents  of  his  glass  upon  the  floor, 
and  left  the  establishment.  Eisbman  testi- 
fied: That  as  be  was  about  to  drink  the 
defendant  said  that  be  bad  called  two  named 
parties  negroes,  and  that  he  intended  to  see 
one  of  them  the  next  day,  and  give  him  a 
piece  of  his  mind.  That  upon  bis  replying  to 
him  **that  those  were  bad  words  to  use,"  he 
retorted  by  saying,  "You  are  a  negro,  too." 
That  OD  witness  saying,  "Don't  call  me  that. 
I  am  no  negro,"— defendant  replied,  "How  do 
yoa  know  yon  are  no  negro?"  That  witness 
said:  "I  am  old  enough  to  know.  I  only 
lost  my  poor  mother  a  year  and  a  half  ago, 
and  I  can  say  she  had  no  negro  blood  In  her." 
That  then  It  was  he  threw  the  liquor  from 
the  glass  npon  the  floor  and  left  The  de- 
fendant testified:  That  he  and  one  of  the 
parties  whom  Elshman  testified  he  had  call- 
ed a  negro  were  In  the  barroom  when  Elsh- 
man entered.  That  he  commenced  talking 
with  this  man  about  the  other  party,  saying 
"that  work  ought  to  be  stopped,"  when  Elsh- 
man said,  "I  don't  see  why  you  should  make 
such  a  remark  about  him."  That  he  replied, 
"I  made  no  remark  about  bim;  you  are  mis- 
taken." That  Elshman  said,  "You  called  blm 
a  n^ro."  That  he  (defendant)  said,  "You 
are  wrong."  That  with  that  Eisbman  got 
somewhat  angry,  turned  bis  glass  of  whisky 
on  the  floor,  and  walked  out,  saying  lie  would 
not  put  his  foot  In  the  house  any  more,  and 
would  not  deal  with  him  any  more,  and  would 
not  come  there  any  more.  That  witness  said: 
"I  am  very  sorry  for  you.  I  did  you  noth- 
ing." That  Eisbman  walked  out,  and  talked 
a  little  to  the  other  man.  The  person  nam- 
ed by  defendant  as  being  present  at  the 
time  of  this  occurrence  was  placed  upon  the 
stand  by  the  defendant  He  testified:  That 
he  was  present  in  the  barroom,  but  had  step- 
ped aside  to  read  the  newspaper.  That  the 


parties  had  a  little  argument  between  them. 
How  it  began  he  did  not  know,  but  It  was  in 
regard  to  a  difference  of  opinion  between 
them  on  some  subject  which  be  (witness)  did 
not  fully  understand.  That  he  saw  they  were 
getting  angry,— that  Is,  Elshman  got  angry, 
and  defendant  was  a  little  angry,  too>  Tbey 
had  little  words,  and  be  heard  defendant  say 
that  be  was  not  going  to  Joke  with  Eisbman 
and  the  other  party  to  whom  Eisbman  refer- 
red in  his  testimony  as  having  been  called 
a  negro.  That  defendant  did  not  (to  witness* 
knowledge)  call  Elshman  a  ncsro.  When 
asked  what  he  meant  by  saying  "not  to  his 
knowledge  exactly,"  witness  said:  "He  did 
not  remember.  He  never  heard  defendant 
use  that  word  to  Elshman  as  a  negro.  That 
defendant  had  not  called  him  (witness)  a 
n^o." 

Whatever  may  have  been  the  words  used 
on  the  occasion,  there  is  no  doubt  that  un- 
pleasant remarks  were  exchanged  between 
defendant  and  Elshman,  and  that  the  parties 
parted  In  an  unfriendly  spirit  An  hour  or 
two  after  this,  defendant  entered  the  garden 
of  the  plaintiff,  In  which  he  and  Kiahman 
were  planting  seed.  He  had  ridden  there 
from  his  own  establishment  In  a  milk  cart, 
the  distance  between  the  two  places  being 
about  a  mile  and  a  half.  Plaintiff  testifi.ed 
that  Elshman  had  not  told  him  of  what  had 
taken  place  at  the  grocery,  and  he  accosted 
defendant  as  be  came  towards  talm  In  a  pleas- 
ant way,  saying:  "Hello,  are  you  taking 
holiday?"  That  he  said  nothing,  and  witness 
said,  "What  is  the  matter,  Louis?"  and  be 
answered,  "I  want  to  settle  with  that  good- 
looking  brother  of  yours."  That  £lshman  was 
putting  stakes  down,  and  drawing  a  line  on 
the  bed.  That  defendant  went  to  him,  and 
said  something  "about  a  negro."  De  Latour 
spoke  first  Elshman  said,  "If  you  repeat  that 
over  again,  call  me  a  negro  again,  you  will  see 
some  trouble,"  and  De  I^tour  mentioned  the 
word  again,  and  said:  "This  Is  Just  as  good  a 
place  as  anywhere.  You  can  take  yon  hoe," — 
making  a  motion  as  if  to  draw  a  pistol.  Eisb- 
man stooped  and  rushed  him,  to  prevent  bis 
shooting.  That  witness  ran  up  as  quick  aa  he 
could  to  prevent  either  one  being  killed,  and 
there  he  got  the  load.  Witness  said:  "Stop 
that  for  God's  sake!  What  is  the  matter?" 
Defendant  looked  at  him,  and  he  (witness) 
said,  "What  did  I  do  to  you,  Louis?"  And 
during  that  time  Eisbman  bad  rushed  him,  and 
witness  grabbed  the  pistol  out  of  bis  hand. 
That  the  first  shot  Elshman  got  and  the  sec- 
ond shot  struck  him  (plaintltT)  In  the  breast 
Dear  the  heart.  That  he  would  not  have 
prosecuted  the  man  If  be  had  done  It  acci- 
dentally, but  he  meant  to  do  It,— was  looking 
straight  at  him.  That  after  be  had  taken  the 
pistol  from  the  defendant,  his  little  son,  who 
was  present,  asked  him  for  the  pistol, — asked 
blm  for  it.  That  be  gave  It  to  him.  That  be 
took  it  borne,  and  when  called  for  by  tbe  po- 
lice officer  it  was  given  to  blm.  That  after  lie 
was  shot,  Eisbman  asked  bim,  "Are  you 


Digitized  by 


Google 


GOOTHYB  T.  DE  LATOUR 


893 


diotr*  and  be  answered.  **Ye8;  I  am  aliot 
through  my  heart  Let  De  Latour  go  and 
take  care  of  me.  I  hare  the  ptotol."  That 
Elsbman  said,  "Yon  are  shot,  too?"  and  wit- 
ness said,  "Yes;  I  am  badty  shot  Let  him 
BO,  and  let  the  law  have  Its  course."  He  said, 
"Xo;  glTe  me  the  pistol,  and  I  wlU  finish 
killing  blm."  That  witness  refused  to  let 
him  have  It,  saying:  "No;  let  the  law  hare 
Its  course.  I  think  he  wUl  pay  for  what  he 
has  done."  Blsbman  teStlAed  that  when  de- 
fendant entered  the  garden  he  beard  the 
plaintiff  say  to  blm,  "Hello,  you  are  taking 
holiday."  That  defendant  answered,  "No; 
not  a  d— d  bit  of  Itl  I  went  to  see  your 
good-looking  brother.  I  want  to  see  blm." 
That  witness  then  said  to  plaintiff,  "Yes;  If 
you  knew  what  that  man  called  me  this 
momlng,  you  wonld  not  want  to  see  him  here. 
He  called  me  a  negro."  That  witness  said, 
"Do  70a  call  me  a  negro  again?'  That  de- 
fendant said,  "Yes;  I  will  call  It  to  yon 
again."  Witness  then  said,  "If  you  call  me  a 
negro  again  r'  He  did  so,  saying,  "This 
place  Is  as  good  as  any  damned  place."  Wit 
ness  saw  him  pull  bis  gun.  and  he  said, 
"Yon  take  your  boe  and  help  yourself.''  Wit- 
ness stooped  and  caught  blm,  and  he  was 
shot  before  he  could  throw  blm,  and  be  next 
shot  plaintiff.  Witness  did  not  have  a  boe  In 
bis  hand,  and  did  not  stoop  to  pick  one  up. 
He  stooped  to  run  into  the  defendant.  ^In- 
tlff  said,  "Louis,  what  did  yon  shoot  me  for? 
Did  you  mean  to  shoot  me?"  and  defendant 
answered  "Yes."  That  tn  the  meantime  he 
threw  defendant  down,  and  plaintiff  said, 
"I  am  shot  through  my  heart"  That  plabittff 
had  taken  the  plstt^  out  of  defoidanfs  hand, 
and  witness  said:  "Give  me  the  pistol,  and 
I  wlU  kill  blm,"  and  plaintiff  said,  "No;  I 
am  shot  through  the  heart.  Let  the  man  go. 
I.et  the  law  take  Its  course."  And  witness 
pounded  the  defendant  with  his  fist  as  much 
as  be  possibly  could,  when  he  saw  that  his 
brother  was  shot  That  plaintiff  did  not 
pound  him  at  all.  That  witness  pounded  the 
man  for  all  he  knew  bow.  Witness  denied 
that  defendsnt  was  struck  before  he  drew  his 
pistol.  Witness  did  not  see  his  brother  when 
be  came  np  or  when  he  was  shot  Defend- 
ant's Tertion  of  the  affair  is  that  he  held  a 
note  for  920,  which  plaintiff  had  glten  him 
for  groceries;  that  when  ESshmaa  told  him 
he  would  have  no  further  dealings  wl&  him, 
he  went  out  to  plaintltTs  to  collect  it;  that, 
on  entering  the  garden,  Elshman  and  bis 
brother  were  together,  about  10  feet  apart; 
that  Elsbman  said.  "Hellol  I  am  glad  to  see 
you.  I  bare  not  spoken  to  my  brother  yet. 
I  am  glad  yon  came  to  explain."  That  wit- 
ness said,  "I  don't  see  why  you  get  angry. 
I  hare  not  done  anything  to  get  you  angry." 
That  Elshman  then  said  to  his  brother,  "Yes, 
Prank;  that  man  called  me  a  negro^  and  we 
}ust  lost  onr  mottier;"  ahd  with  tiiat,  wit- 
ness got  two  licks  in  tbe  fitce  with  a  hoe; 
and,  with  that,  he  (witness)  drew  bis  pistol, 
and  be  got  a  lick  on  the  side  of  tbe  neck; 


and  with  that  another  shot  wait  VS,  and 
Ur.  GooQiye  hollered,  "I  am  shot"  and' wit- 
ness threw  away  bis  pistol,  and  with  that 
they  stamped  blm. 

Defendant  does  not  pretoid  to  say  that  he 
went  to  see  Elshman  with  tbe  view  of  mak- 
ing explanations.  He  says  he  went  there  on 
a  "business  principle."  He  did  not  go  with 
the  intention  of  bringing  on  a  difficulty.  Ac- 
cording to  him,  Goothye  and  Blsbman  bad 
hoes  in  their  hands  when  he  approacihed 
them.  Hie  lattw  held,  also,  something  else. 
He  did  not  know  whether  It  was  a  sticfc  or 
not  He  had  the  boe  In  one  band,  and  the 
stick  in  the  other.  He  says  he  was  first 
struck  by  Bisfaman  with  his  fist,  and  then 
1^  plaintiff  on  the  neck  with  a  hoe,  which 
sta^md  hUn;  that  tbe  two  blows  came 
almost  at  the  same  time;  thatT  as  he  was 
staggering  from  this  blow  be  drew  his  pistol 
and  fired;  that  when  he  flred  tbe  second  shot 
be  was  clinched  with  Elshman.  On  cross-ex- 
amination he  said  that  Eaahman  first  struck 
him  with  bis  fist  which  did  not  exactly  stag- 
ger blm,  that  he  then  struck  blm  with  a 
hoe,— on  the  side  wlUi  a  boe;  that  be  flred  at 
Elshman.  Being  asked  whether  Elshman  had 
a  hoe,  be  answered,  "He  was  stooping  to 
pick  up  a  hoe."  He  stated  that  when  plain- 
tiff struck  him  with  a  hoe  be  was  about  five 
feet  off,  holding  the  hoe  by  the  end  of  the 
handle.  Defendant  testified  that  he  bad  made 
tbe  night  before  an  engagement  with  sev- 
eral of  his  friends  to  take  a  trip  that  mozn- 
Ing  to  Milneburg  by  the  train;  th^t  he  miss- 
ed the  9  o'clock  train,  and.  having  missed 
It,  rode  out  to  Gootbye's  place  to  collect  the 
note.  Two  witnesses  testified  that  they  were 
upon  tbe  road  near  plaintiff's  place.  They 
beard  two  shots,  and.  lookli^  to  where  they 
came  from,  saw  the  defendant  upon  the 
ground,  and  Elshman  pounding  bis  face  by 
moTlng  a  boe  up  and  down,  holding  It  near 
the  blade.  They  knew  nothing  and  saw  noth- 
ing before  the  shots  were  fired.  There  Is  na 
doubt  that  defendant  was  pretty  badly  beaten, 
but  nothing  Indicates  that  he  was  cut  by  a 
hoe.  The  evidence  shows  that  the  defendant 
was  at  the  mercy  of  tbe  plslntlff  and  his 
brother.'  They  had  ample  opportunity  And 
means  to  have  killed  him,  bad  they  been  so 
Inclined.  The  testimony  of  the  defendant  and 
that  of  the  two  brothers  Is  utterly  irrecdn- 
dlable.  If  defendant's  version  Is  correct,  he 
is  unfortunate  In  havli^  it  opposed  by  a  pre- 
ponderance of  testimony  given  by  witnesses 
whom  the  Jury  heard  and  believed  In  prefer- 
ence to  himself.  It  Is  also  niifortnnate  for 
him  that  he  should  have  selected  as  the  day 
for  collecting  the  small  note  due  him  by  the 
plaintiff  that  upon  whldi  a  difficulty  vrltb 
Elshman  had  occurred,  and  that  he  should 
have  selected  as  the  place  for  collecting  It 
that  at  which  Eldiman  was  at  work,  and 
that  be  should  have  gone  to  the  place  armed 
with  a  pistol.  He  did  not  stop  wben  he  readi- 
ed plaintiff  to  present  the  note,  or  speak  to 
him  of  the  debt,  but  passed  on  to  Blsbman. 
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Plaintiff  testified  that,  broths  not  h&vlag 
spoken  to  Um  of  what  oecorred  at  tbe  store, 
he  was  Bui:tirised  when  defeadaat  passed  liTm 
as  be  did;  that  be  stopped  woriclDg,  dropped 
the  boe  be  had  In  bis  band,  and  looked  after 
him.  It  ia  Impossible  for  ua  to  reverse  the 
rerdlct  of  tbe  jai-y,  stipperted  as  It  by  the 
iipfH'oval  of  tbe  judge.  It  would  be  a  pnrely 
arbitrary  aet  oa  our  fwrt  to  attacb  more  ered- 
IbUity  to  tbe  teetlmoay  of  tbe  deCeadant  than 
to  that  adduced  by  the  plaintiff.  Tbe  plaia- 
tier  Is  a  mas  49  jears  of  a^^'e,— a  married  man, 
with  a  wife  aad  11  cbJJdreB  dependent  on 
liim  for  aupport.  He  la  a  hard-working.  In- 
dustrious atau,  rendered  waable  to  perform 
physical  work  bj  tbe  act  of  tbe  plaintiff,  and 
liable  to  die  at  asy  moment  from  tbe  effect 
of  tbe  wound  ii^icted  npon  taim.  Both  par- 
ties seem  to  belong  te  tbe  humbler  dass  «f 
citizens.  Neitber,  we  Imagine,  Is  possessed 
of  any  great  means.  Tbe  tbeory  upon  wblcb 
tbe  ease  was  decided  places  tbe  defendant  be- 
fore the  court  as  guilty  of  a  delitterate  act 
of  wrong,  worsting  fearfitf  injtiry. 

We  do  not  feel  wnrranted  In  disturbing  the 
verdict  asd  Judgment  It  Is  hereby  affirmed. 


ao7  lA.) 

HEN-NESSET       ST£MPEL.    (No.  13.70S.) 

(Supreme  Conrt  of  Loi^iaaa.    Juue  16, 
i»OS.) 

PLEDGEE-RIGHTS  OF  PARTIES-RES  JtmCATA. 

1.  The  pledgee  owes  an  account  to  the  pletlgor 
for  all  amonnts  collected  on  the  claim  agiiiost 
third  persons  left  with  him  aa  collateral  ae- 
cnritT,  and,  when  called  upon  to  accoant.  iit 
dcvolTPs  upon  him  to  show  what  hns  become 
of  the  pleased  securities.  Those  under  whom 
defendant  holds  having  failed  to  account,  ^he 
is  held  liable  for  tbe  amount  at  which  it  ap- 
pears the  security  was  sold,  and  which  amouut 
had  not  previously  been  credited  to  plaintiff's 
acootint. 

2.  The  questions  of  pledge  and  prescription 
were  decided  in  the  pfior  suit  between  the 
same  parties,  which  is  reported  in  2d  South. 
1004,  52  La.  Ami.  449. 

(Syllabus  by  tbe  Court) 

Appeal  from  civil  district  oonrt,  pariah  of 
Orlenns;  George  H.  Tbeard,  Judge. 

Action  by  James  M.  Hennessey,  liquidator 
and  Individually,  against  Mary  Q.  T.  Stempel, 
guardian.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Affirmed. 

William  8.  Benedict  and  Andrew  J.  Mur- 
phy, for  plaintiff.   B.  Howard  McCaleta,  for 

defendant. 

BREAUX,  J.  This  Is  an  action  of  the 
pledgor  apainst  tbe  pledgee  to  compel  the 
latter  to  account  for  the  amount  at  which  he 
sold  the  note  pledged  to  him  aa  security  fOT 
a  loan.  It  Is  well  settled  tltat  the  pledgee  is 
bound  to  aeeoimt  to  the  pledgor  for  all 
amounts  collected  on  the  claims  ngalnBt  third 
persons  left  with  bim  as  collateral  security, 
and.  when  called  upon  for  an  accounting,  it 
is  for  hlua  to  show  wlint  has  become  of  the 
pledged  security.  In  thla  Instance  the  de- 


fendant who  Inherited  tbe  rigbf  «Dd  obUgi- 

tlon  of  the  pledgee,  refused  to  aeeount,  aver- 
rfag  that  the  note  was  dlscoanted,  and  that  It 
was  tbe  property  of  those  from  wbom  she 
holds;  that  It  was  not  transferred  hi  pledge; 
and  that  In  conseqnence  she  owes  mo  acoount. 
Tbe  testlmgny  as  to  whether  the  aote  was 
discounted  and  became  tbe  proper^  of  tiie 
McCana,  under  wbom  defaidant  bolds.  or 
was  transferred  to  them  in  pledse,  Is  con- 
flicting. The  weight  of  tbe  testimony  and 
tbe  circumstaAces  show  that  tt  (tbe  note)  was 
:  deposited  as«  collateral  secwrJty.  One  of  tbe 
;  entries  in  the  books 'Of  the  late  firm  sets  out 
that  this  note  was  to  be  beld  as  secwlty  tor 
all  Indebtedness  be  tbe  Qrm.-  Witnesses  have 
■by  their  testimony  Identliied  this  note  as  one 
I  pledged  more  particularly  to  secure  one  of 
the  loans,  which  was  for  11,500;  and  we  In- 
fer that.  In  addition.  It  \ras  to  be  beld  aa 
security  for  any  other  eaacMUit  which  might 
become  due  by  the  borrowers  to  the  firm  in 
question. 

We  have  examined  the  books  of  McCan  & 
Son,  Introduced  iu  evldenoe.  They  had  beeu 
called  for  by  plaintiff,  by  whose  cowiael  tber 
hod  been  examined.  Tbey  were  ofCered  tn 
evidence  by  defendant  and  admitted  by  the 
otHfft.  Having  been  called  for  and  «uunined 
by  plaintiff,  they  w«>re  adadsslble  In  evidence. 
EdiSMi  Electric  Ugbt  Co.  v.  U.  S.  Klectric 
Lighting  €o.  <C.  C.)  45  Ted.  5$;  WaJier  t. 
Stewart.  4  Cranch,  C.  C.  532,  29  Fed.  Oas. 
p.  M  (No.  17,10&).  Defendant's  objection  Is 
that,  although  admHted  in  evidence,  they 
n-ere  mot  coueldered  by  tbe  lower  court  In 
view  of  this  compialnt,  we  bare  brought  to 
bear  our  most  careful  attention  In  eixamlDlDg 
them.  Onr  attention  was,  ta  tbe  first  place, 
arrested  by  tlw  following  entry  In  the  atub 
of  tbe  cheek  book,  showing  tbat  oo  Auguat 
14.  1864,  John  Henneesey  &  Bro.^  In  llqulda- 
tloa,  received  ebeek  1.272  from  D.  C.  HeCan 
*  Sob,  od  the  note  of  A.  fiorreU  (the  note 
which  defendant  clatms  was  discounted): 
'quoting  from  tbe  entry:  "Balance  of  note 
Ho  be  retained  for  bal.  if  asy  notes  d«e  ua  by 
Hennessey  &  Bro.*'  Fifteen  hundred  dollars 
ia  the  amount  for  which  the  check  was  Is- 
sued. The  amount  of  the  A.  Sorrel  note  was 
$5,535.  Thie  has  not  the  appearance  «f  a 
discount  and  acquisition  of  the  last-meotloned 
note  by  MeOan  ft  Son,  as  it  esppeaaly  men- 
tioned that  the  balance  was  to  be  retained  as 
security  for  other  notes  due  by  plalBtitf- 
The  entries,  as  relates  to  the  amount  collect- 
ed on  this  note,  deposited  as  collateral  ae- 
curlty  afterward,  were  all  noade  In  the  name 
of  McCan  &  Bon,  and  not  aa  If  retained  as 
security  for  other  notes.  Tbe  bookkeeper 
(Levy)  of  this  firm  testified  that  he  then  kept 
note  of  these  Items  of  collection.  We  excerpt 
the  following  from  hto  testimony:  ■"After 
the  death  of  Charles  P.  McCan  [of  the  Arml. 
as  I  was  not  awar6  of  tbe  acconnta,  be  hav- 
ing kept  the  cash  account,  I  placed  tbem  to 
the  account  of  D.  C.  McCan  pending  any  set- 
tlement of  the  account."   II,  as  we  Infer,  tbe 
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uote  was  to  be  beld  as  collateral  aecurlty,  as 
before  mentioned,  there  was  no  good  reason 
to  carry  the  «am0  collected,  as  was  done. 
They  should  'liare  been  carried  to  the  credit 
of  plaintiff's  accoont  The  principle  Is  clear- 
ly laid  down  that  It  Is  the  duty  of  the  pawnee 
to  render  aecount  of  all  oolleotlons  derived  by 
liUn  from  the  pledge.  Btory,  Ballm.  p.  809. 
AVe  understand  that  no  account  was  rendered 
as  required,  and  that  tt  does  not  appear  with 
aay  decree  of  certahity  that  plaintiff  was  in- 
debted to  the  firm  In  question  after  they  had 
collected  sufficient  to  cover  the  loan  In  Ques- 
tion. We  excerpt  the  following  from  the  tes- 
timony of  the  witness  McMurdo:  "Q.  What 
was  the  result,  then,  of  your  Investigatloa  of 
these  books?  A.  I  found,  as  I  stated  Just 
now,  that  a  good  many  notes  discounted  by 
D.  C.  McCan  &  Son,  and  charged  In  toto  to 
John  Hennessey  &  Bro.,  had  never  been  pla- 
ced to  their  credit  when  paid."  We  have  not 
found  that  proper  credit  was  given  at  any 
time,  although,  as  per  entry  before  referred 
to,  the  note  was  deposited  to  secure  Hennes- 
sey's Indebtedness.  The  original  agreement 
was  In  1884.  In  1885  the  following  is  the  en- 
try in  the  books:  "Jno.  Hennessey  &  Bro. 
credited  by  dlscts.  A.  Sorrell's  note,  $5,535. 
Jtno.  Hennessey  &  Bro.  charged  to  dlscts.  A. 
Sorrell's  note  paid  |;r>.535,"— although  there  is 
no  evidence  that  this  note  was  ever  paid. 
Some  time  afterward  It  was  sold  for  $2,5(X> 
for  accouvt  of  the  first  holders,  the  Ml-Ciuis. 
No  part  of  this  amount  Is  shown  to  have  gone 
to  the  credit  of  plaintiff  on  Indebtedness  for 
which  it  had  been  given  as  collateral.  An 
amonnt  sufficient  in  addition  was  collected 
■oa  this  note  to  pay  the  $1,500  borrowed  by 
liennessey  &  Bro.  at  the  time  the  note  in 
question  was  deposited  as  security  to  pay  It, 
as  well  as  other  indebtedness.  This  court 
bas  already  substantially  determined  that  the 
note  was  held  as  a  deposit,  and  that  balance 
due  thereon  was  not  prescribed. 

By  reason  of  the  law  and  the  evidence  be- 
ing hi  favor  of  plaintiff,  the  jodgment  Is  a(- 
flimed. 


(107  La.) 

McAYEAL  T.  MtJRRELL.  Sheriff,  et  al. 
(No.  14.3S1.) 

(Sapreme  Court  of  Louisiana.    Jane  16, 
1002.) 

■fAXATlON— CaRTIPinATB  OP  PAYMENT-ANTB* 

DATING  APPEAL. 

1.  The  giving  of  a  certificnte  by  the  sheriff 
aud  tax  collector,  statiue  that  the  poll  tax 
was  properly  paid  for  the  year  previoas.  to 
that  in  which  the  certificate  is  issuod,  when 
such  is  a  fact,  to  not  antoiliiting  the  certificate 
within  the  meaning  of  article  198  of  the  coo- 
atitntioo  of  1806. 

2.  The  coort,  after  hearing,  considci-ed  the 
iames,  arrived  at  tbe  coiiclasion  that  it  was 
without  jurisdiction,  aud  dismissed  the  appeaL 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
«f  Acadia;  Conrtd  De  BalUon,  Judge. 


Action  by  -Tolm  A.  UcAyeal  a^lnst  Joseph 
L.  JUxirreil,  sheriff,  .and  others.  Judgment 
far  plaintiff,  and  defendant  ^urrell  appeals. 
Dismissed. 

Barry  &  McCain,  for  appellant  John  J, 
Bobira,  ftir  appellee. 

BREAUX,  J.  Relator  Instituted  proceed- 
ings \jj  mandamus  to  compel  the  ahertff  and 
tax.  collector  of  Acadia  parish  to  let  him 
have  a  certificate  showing  that  he  bad  paid 
hfe  poll  tax  for  1901. 

The  respondent  sheriff.  In  his  answer,  aaiys 
that  he  Is  wUllng  to  furnish  a  receipt  to 
plaintiff,  but  declined,  as  he  asserts,  **to  an- 
tedate the  receipt  so  as  to  make  It  ajqiear 
that  it  was  Issued  prior  to  January  1,  1902." 
The  facts  of  the  case  are  that  relator  desired 
to  vote  at  a  municipal  election  held  In  one 
of  the  municipalities  within  the  dlmlts  of  the 
parish.  As  no  one  is  permitted  to  vote  at 
any  election  who  has  not  paid  his  poll  taxes 
for  the  two  years  preceding  the  year  In 
wbfch  he  offers  to  vote,  be  sought  to  famish 
the  required  evidence  that  would  enable  him 
to  exercise  the  privilege  of  votlnf.  One  of 
the  requisites  Is  to  exhibit  his  poll-tax  re- 
ceipt The  sheriff  and  tax  collector  refused 
to  issue  the  required  receipt,  urging,  as  his 
reason  for  refusing,  that  he  would  have  to 
antedate  It;  and,  as  the  penalty  Is  severe 
against  antedating  the  certificate  (article  198 
of  the  constitution  of  189S),  he  chose  to  de- 
cline to  give  it  During  the  trial  In  the  dis- 
trict court,  the  Judge  of  the  district  court 
ordered  the  clerk  to  furnish  to  the  sheriff 
a  list  of  those  whose  poll  taxes  he  (tlae  clerk) 
had  retained  from  the  mileage,  and  per  diem 
of  those  who  bad  rendered  service  as  Jurors 
in  1901.  Among  those  who  had  thus  paid 
the  poll  tax,  was  the  relator.  The  sheriff 
was  ordered  by  the  court  In  this  case  to 
furnish  to  the  commissioner  of  'election  a 
certificate  setting  out  the  poll  taxes  retained 
by  the  clerk,  including  tlK  name  of  John  A. 
McAyeni,  the  relator,  and  made  the  manda- 
mus absolute.  We  do  not  thiuk  there  is  any- 
thing in  this  order  which  in  the  least  con- 
travenes the  article  of  the  constitution  di- 
rected against  antedating  a  certificate,'  and 
tills  Is  the  extent  of  respondent's  Interest  In 
the  motter. 

Relator,  In  the  year  1001,  paid  his  poll  tax 
for  the  year  1901.  The  sheriff,  after  having 
received  the  list  of  Jurors  that  bad  paid  from 
the  clerk's  office,  had  no  cause  to  antedate 
anything.  He  Is  oiiiy  to  certify  to  the  facts  as 
they  were,  witlioirt  the  least  change  of  dates; 
that  is.  In  1902  he  Is  to  Issue  his  certificate 
showing  that  liy  the  return  In  his  office  from 
the  clerk's  office,  the  voter  In  1901  had  paid 
the  poll  tax  for  1001.  The  respondent  scarce- 
ly has  an  Interest  to  stand  as  an  appellant. 
Relator's  right  to  vote  Is  personal,  and  not 
one  in  which  respondent  can  be  much  con- 
cerned to  oppose. 

But  thi>re  Is  no  question  here  of  the  con- 
stitutionality or  legality  ot  a  tax,  and  In 
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consequence  It  Is  not  apparent  that  this  court 
has  Jurisdiction.  Having  examined  the  rec- 
ord closely,  we  take  occasion  to  say  that  an 
examination  of  the  record  has  reeulted  In 
convincing  us  that  the  Judgment  Is  legaL 
None  the  less,  we  have  determined  to  dis- 
miss the  appeal  on  the  ground  of  the  waut 
of  interest  of  the  appellant  and  the  want  of 
Jurisdiction  of  this  eourt.  We  are  equally  as 
certain  that  the  defendant  was  entitled  to  a 
certificate  showing  that  he  had  paid  his  poll 
tax.  It  leaves  the  relator  In  possession  of  all 
the  rights  to  which  be  Is  entitled,  and  no 
more  would  be  obtained  were  we  to  directly 
affirm  the  Judgment. 
The  appeal  Is  dismissed  at  respondents'  costs. 

MONROE  and  PEOVOSTY,  JJ..  concur  In 
the  decree  dismissing  the  appeal  for  want  of 
Jurisdiction. 


(107  La.) 

STATE  T.  WASHINGTON  et  al.  (No. 
14,482.) 

(Supreme  Court  of  Louistans.    Jqne  16, 
1902.) 

CBIUINAL  LAW— service:  OF  JURY  LIST— NEW 
TRIAL-IUPEACHINO  EVIDENCE. 

1.  Sn-vice  of  the  list  of  talesmen  on  an  ac- 
cused before  the  completion  of  the  panel,  and 
before  the  drawing  to  complete  the  panel  had 
commeQced,  is  compliance  with  the  law  requir- 
ing s^^ce. 

2.  In  genera],  a  new  trial  will  not  be  granted 
to  admit  testimooy  to  impeach  a  witnesa  on 
the  former  trial,  bat  as  this  case  presents  ex- 
ceptional features,  and  is  entirely  out  of  the 
ordinary,  it  is  remanded  for  m  new  trial. 

(Syllabus  b;  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  VermlUou;  Minoa  T.  Gordy,  Jr.,  Judge. 

George  Washington  and  Joseph  Sonler  were 
convicted  of  murder,  and  Sonier  appeals.  Re- 
versed. 

S.  P.  Watts,  for  appellant.  Walter  Guion, 
Atty.  Gen.,  and  J.  Xeison  Greene,  Dlst.  Atty. 
(Lewis  Guion,  of  counsel),  for  the  State. 

BREAUX,  J.  George  Washington  and  Jo- 
seph SoQier  were  jolntiy  charged  and  Indict- 
ed for  murder  by  the  grand  Jury  of  the  parish 
of  Vermilion.  Joseph  Sonier  presented  a  mo- 
tion to  the  court  for  severance.  It  was  allow- 
ed. The  case  of  Washington  was  called  and 
tried,  and  he  was  found  guilty.  The  case  of 
Sonier  was  then  called,  and  be  also  was  tried 
and  found  gnlity  as  charged,  "without  capital 
punishment"  He  made  application  for  a  new 
trial,  which  was  overruled.  He  was  then  sen- 
tenced tcserveat  hard  labor  in  the  penitentia- 
ry for  the  term  of  his  natural  life.    He  appeals. 

In  the  first  bill  of  exceptions  taken  by  the 
defendant  Sonier,  it  is  stated  that  no  certified 
list  of  talesmen  Jurors  had  been  served.  The 
per  curiam  of  the  bill  shows  that  the  objec- 
tion was  overruled  because  the  law  does  not 
require  a  certified  list  of  talesmen  to  be  serv- 
ed, and.  besides,  that  service  had  been  made 
as  soon  as  possible  in  the  regular  course  of 
the  trial,  and  the  court,  so  far  as  practicable. 


had  complied  with  the  statute  which  requires 
service  of  the  names  ot  Jurors  on  the  regular 
panel.  We  copy  the  words  of  the  court  em- 
bodied in  the  bill:  "Which  objections  were 
overruled  by  the  court  for  the  reason  tliat 
the  law  does  not  require  a  certified  list  of 
talesmen  to  be  served  upon  the  defendant, 
and  that  counsel  for  defendant,  by  instruction 
of  and  in  the  presence  of  the  court  and  de- 
fendant,  was  handed  a  list  of  the  said  tales- 
men by  the  sheriff  before  the  completion  of 
the  panel,  and  before  the  drawing  from  the 
talesmen  to  complete  tlie  panel  had  commen- 
ced." We  have  not  found  that  the  statute 
requires  that  any  further  service  be  made 
than  was  made  In  this  instance. 

We  take  up  In  the  second  place  the  follow- 
ing additional  ground  urged  for  a  new  trial 
before  the  district  court,  and  again  pressed 
on  appeal  before  this  court,  viz.,  that  George 
Washington,  In  testifying  against  the  defend- 
ant here,  "thought  It  necessary  to  adhere  to 
a  statement  made  by  him  on  the  trial  of  his 
own  case  in  order  to  escape  the  death  penal- 
ty." and  defendant  annexes  the  affidavit  of 
George  Washington  to  his  motion.  This  aOl- 
davit  presents,  for  reasons  apparent  in  a  mo- 
ment, a  serious  question.  It  sets  up  that  It 
was  the  impression  of  Washington,  received 
from  his  attorney,  that  he  was  called  upon 
to  answer  for  manslaughter,  and  not  for  mur- 
der, and  that  be  was  told  by  his  attorney  that 
he  had  "such  an  arrangement  with  the  dis- 
trict attorney  as  would.  In  the  end,  reduce 
the  crime  to  mnnslaughter";  "tliat  the  consid- 
eration be  was  to  receive  for  turning  state's 
evidence  was  the  penalty  for  manslaughter, 
on  condition  of  his  implicating  Joseph  Sonier, 
the  defendant  here,"  as  one  of  the  mnrderers 
of  Joseph  Ozone;  that,  when  he  went  on  the 
stand  as  a  witness  in  his  own  behalf,  he  tes- 
tified as  before  declared,  and  repeated  this 
testimony  afterward  when  he  appeared  before 
the  court  as  a  witness  In  the  case  against 
Joseph  Sonier.  "believing,  as  I  did,  that  It 
^'BH  part  of  the  programme  before  my  pen- 
alty could  be  reduced,"  and  "In  thus  testify- 
ing that  he  swore  to  a  falsehood,  but  only  did 
so  to  save  bis  own  life,  and  that  he  makes 
the  aflidavit"  for  the  sole  purpose  of  repairing 
the  injury  against  Sonier,  and  the  wrongful 
Infliction  of  pimlshmeut.  The  name  of  the 
young  attorney  who  defended  Washington, 
whose  case  is  not  before  us,  is  signed  by  him 
as  witness.  The  trial  Judge,  in  bis  narrative 
of  the  case,  embodied  in  the  bill  overruling 
the  motion  for  a  new  trial,  says  that  the  mo- 
tion for  a  new  trial  was  overruled  because 
the  court  considered  that  there  was  ample 
evidence  to  warrant  the  conviction;  that  the 
fat'ts  and  circumstances  "of  the  case  showed 
the  guilt  of  the  accused"  beyond  any  reason- 
able doubt,  and  that,  while  It  Is  shown  by 
the  affidavit  annexed  to  the  bill  that  George 
Washington  recanted  his  testimony  given 
9gnlnst  Sonier,  still  the  court,  considering  all 
the  facta  and  circumstances,  refused  the  new 
trial;  that  the  testimony  of  Washington 
"agalDst  the  defendwit  waa  corroborated  by 
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every  material  (act  and  circumstance  con- 
nected with  the  case;  that  the  sworn  declara- 
tloa  annexed  to  the  bill  was  obtained  at  a 
time  and  place  of  which  the  court  has  no 
knowledge,  and  probably  under  such  circum- 
stances as  might  show  that  It  was  extorted 
or  Influenced.   The  declaration  Is  not  sup- 
ported by  any  fact  or  circumstance  connected 
with  the  case."   In  reference  to  the  attempt 
of  the  witness  to  Impeach  his  own  testimony, 
we  are  not  Inclined  to  think  that  it  presents 
^ound  of  itself  sufficient  to  grant  a  new 
trial.    As  a  question  of  law,  new  trials  are 
not  usually  granted  to  hear  testimony  to  Im- 
peach the  testimony  heard  on  the  trial.  By 
this  affidavit  affiant  seeks  to  discredit  bis 
own  testimony.   The  principle  that  such  al- 
fidaTlt  of  Itself  Is  not  sufficient  to  justify  a 
new  trial  has  the  support  of  authorities.  State 
V.  Young,  34  La.  Ann.  346;  State  t.  Fabey, 
85  I^.  Ann.  9;  State  t.  Dlskln,  Id.  46;  State 
T.  Burt  41  La.  Ann.  787,  6  South.  631.  6  L. 
R.  A.  79:  State  t.  Garig,  43  La.  Ann.  866, 
S  South.  934.   But  this  case  presents  an  ex- 
ceptional feature.   The  name  of  the  attorney 
for  George  Washington,  the  affiant.  In  the 
case  In  which  he  was  convicted,  appears  as 
a  witness.   It  may  be  mere  Inadvertence  or 
downright  thoughtlessness,  growing  out  of 
the  Idea  that  he  was  signing  as  a  witness 
to  the  mark.   Be  It  as  It  may,  we  think  that 
in  the  interest  of  Justice,  It  Is  advisable  to  set 
aside  the  verdict  and  sentence  of  the  court. 
The  issues,  as  relates  to  the  affidavit,  are 
in  such  shape  that  we  feel  constrained  to  send 
the  case  t)ack  to  the  district  court  for  further 
proceedings.   We  have  given  these  Issues  our 
most  careful  consideration.   In  addition  to 
what  we  have  already  stated.  It  has  occurred 
to  us  at  times  while  considering  the  Issues 
that  perhaps  the  young  member  of  the  bar, 
not  familiar  with  the  desperate  plans,  shifts, 
and  artifices  to  which  persons  called  upon 
to  defend  themselves  In  capital  cases  will 
sometimes  resort  had  permitted  his  client  to 
talk  to  him  too  much  about  the  advisabili- 
ty of  turning  state's  evidence,  and  that  the 
young  man  failed  to  stop  him  when  he  should 
have  stopped  bim;  that  subsequently,  having 
heard  this  talk,  he  preferred  not  to  deny  the 
statement  although  It  bad  assumed  the  shape 
it  has.  and  although  It  did  not  strictly  accord 
with  the  facts.   We  have  found  no  motive 
for  the  signature.   At  the  same  time,  we  can- 
not pass  unnoticed  the  fact  that  the  witness 
is  an  officer  of  the  court,  and  that  no  counter 
affidavit  has  been  made.    Without  denial  of 
any  kind,  made  In  the  manner  such  denials 
should  be  made  In  criminal  proceedings,  we 
fed  that  there  Is  only  one  alternative  left, 
and  that  Is  to  remand  tlie  case  for  a  new 
trial.   We  have  always,  after  our  study  of 
this  part  of  tbe  case,  returned  to  the  question 
which  we  have  not  answered  to  our  satisfac- 
tion:  Why  did  he  sign,  and  why  did  he  add 
the  weight  of  his  name  as  an  officer  of  the 
conrt  to,  this  affidavit?   The  proceedings  to 
tbis  pohit  had  been  regularly  conducted.  The 


Issues  were  clearly  before  as.  At  the  end 
of  the  case  this  signature  confronts  us,  and 
compels  us,  we  think,  to  direct  that  another 
trial  be  had,  in  order  that  It  may  not  appear 
In  future  proceedings  that  one  who  stands  In 
the  relation  to  the  court  that  attorneys  do 
In  any  manner  gave  countenance  to  an  agree- 
ment such  as  stated  In  the  affidavit. 

The  law  and  the  evidence  being  with  the 
defendant.  It  Is  ordered,  adjudged,  and  de- 
creed that  the  verdict  and  sentence  In  this 
case  are  annulled,  avoided,  and  reversed.  It 
Is  further  ordered,  adjudged,  and  decreed  that 
the  case  be  remanded  for  a  new  trial. 


(107  La.) 

STATE  T.  BLANCHARD.    (No.  14.469.) 

(Suprama  Court  of  Louisiana.    June  16, 
1902.) 

GRIHINAL  LAW— EVIDBNCB— DECIARATI0N8 

—BILLS  OP  EXCEPTIONS. 

1.  The  circumstances  of  each  case  must  de- 
termiue  what  declaratious  form  part  of  the 
res  gastse,  and  what  do  not;  there  being  no 
fixed  rule  determining  the  question.  The  dec- 
larations must  be  made  shortly  after  the  act 
and  before  sufficient  time  has  elapsed  to  enable 
the  accnsed  to  conceive  some  narrative  that 
may  help  him  in  his  defense. 

2.  Bills  of  exceptions  iu  criminal  cases  muat 
be  complete  and  fall.  In  order  to  put  a  dis- 
puted question  at  issue,  so  that  the  conrt  can 
pass  upon  it  on  appeal. 

(Syllabus  by  the  Oourt.l 

Appeal  from  criminal  district  court,  parish 
of  Orleans;  Frank  D.  Chretien,  Judge. 

George  P.  Blancbard  was  convicted  of 
murder,  and  appeals.  Affirmed. 

Joseph  E.  Generelly,  for  appellant  Wal- 
ter Guion,  Atty.  Gen.,  and  J.  Ward  Gurloy, 
DlsL  Atty.  (Lewis  Oulon  and  S.  A.  Mont- 
gomery, of  counsel),  for  the  State. 

BREAUX,  J.  The  defendant  was  charged 
with  having  murdered  Eugene  iToues.  He 
was  tried,  and  the  Jury  returned  a  verdict 
of  guilty,  without  capital  punishment  Two 
bills  of  exceptions  bring  up  the  grounds  ni>on 
which  he  h&sea  his  appeal.  We  wlU  consid- 
er the  grounds  as  If  embodied  In  one  bill 
of  exceptions. 

Five  witnesses  on  behalf  of  the  state  tes- 
tified. In  substance,  that  the  defendant  had 
shot  tbe  deceased  without  provocation.  The 
defendant  pleaded  self-defense,  and  sought 
to  prove  that  he  had  suffered  blows  at  the 
hands  of  the  deceased.  In  support  of  this 
plea,  defendant  called  a  witness  who  said 
that  upon  hearing  noise,  passing  through  bis 
door,  he  saw  the  defendant  coming  toward 
him;  that  he  was  covered  with  blood. 
When  he  was  about  to  state  what  was  de- 
fendant's answer  to  hie  question  regarding 
the  cause  of  his  condition,  the  district  attor- 
ney objected.  The  ground  of  his  objection 
was  that  it  was  not  part  of  the  res  gestee. 
The  court  sustained  the  objection;  stating, 
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m  Bhown  by  tkt  court's  narrattve  embodied 
in  tlie  bill  of  e'aeeptlona,  tbst  the  defendant 
hod  left  tUe  place  of  the  diffieidty.  and  bad 
walked  a  wbole  block  away  from  the  scene 
ot  the  trouble:  that  no  one  was  pursulns 
him,  and  there  was  nothing  connectlnff  this 
fact  which  defendant  seiight  to  prove  with 
the  dlfliculty;  that  he  bad  coolinf  time,  and 
any  declaration  of  the  defendant  would  have 
been  self-serving.  The  position  of  the  de- 
fendant Is  that  the  Judge  of  the  district  court 
erred  in  fixing  arbitrarily  any  time  or  dis- 
tance in  which  evidence  should  be  admitted 
or  excluded  b»  part  of  the  res  aesttt.  and 
that  he  also  erred  in  considering  It  as  a  self- 
serving  declaration,  and,  further,  that  the 
testimony  of  the  excluded  witness  was  cor- 
roborative of  the  testimony  of  the  defend- 
ant, and  was  also  admissible  on  that  ground. 
We  do  not  conclude  that  it  was  the  intention 
to  take  time  that  had  elapsed  since  the  shoot- 
In;,  and  the  distance  from  the  place,  as  ab- 
solutiely  controlling  in  passing  upon  the  ques- 
tion as  to  whether  or  not  a  declaration  of 
the  defendant  is  admissible,  and  proof  of  the 
soiled  condition  of  his  clothes,  with  blood. 
We  understand  that  the  declaration  stood 
alone,  and  that  there  was  nothing  connect- 
ing it  and  the  blood  to  which  reference  has 
been  made  with  the  crime  charged.  The 
declaration  had  passed  from  the  condition 
of  the  impulsive  and  spontaneous  to  the  nar- 
rative following  the  act  In  other  words,  it 
vntB  not  part  of  a  coDtlnuIng  tnnsactlottv— a 
continuous  utterance  of  InstiDetlw  words. 
There  is  no  Inflexible  rale.  It  has  been  de- 
cided that  the  facts  of  each  case  are  to  b» 
cousiderc-d,  as  to  whether  or  not  they  fall 
within  the  rule.  There  is  no  question  that 
the  declarations  must  be  made  recently  after 
the  act,  and  before  sufficient  time  has  elapsed 
to  enable  the  party  to  conceive  some  narra- 
tive that  may  go  toward  helping  him  fn  bis 
defense. 

Defendant,  through  his  counsel,  further 
contends  that  tlie  evidence  of  Norrls,  the 
excluded  witness  under  the  court's  ruling, 
was  corroborative  of  defendant's  testimony. 
In  reference  to  this  point  our  attention  Is 
called  by  defendaut's  counsel  to  the  fact 
that  counsel  who  defended  him  In  the  district 
court  did  not  make  the  exclamation  part  of 
bis  bill,  but  that  from  the  testimony  of  de- 
fendant it  appears  that  he  said  to  this  wit- 
ness (Norrls)  that  be  had  been  assaulted  and 
was  forced  to  shoot  The  statement  of  Nor- 
rls, or  rather  the  statement  of  what  he  would 
have  shown  by  his  testimony,  not  having  been 
embodied  In  the  bill  of  exceptions,  we  have 
nothing  before  us  upon  which  to  base  a  rul- 
ing. The  statement  of  defendant  as  to  what 
he  said  to  witness  Norris  cannot  be  consid- 
ered for  the  purpose  of  a  ruling.  The  narra- 
tive of  Norrla  himself  of  Blanchard's  utter- 
ances to  him  comes  to  a  complete  stop  at 
the  point  of  interruption  by  the  district  attor- 
ney and  nothing  was  afterwards  added  to 
throw  Ugbt  upon  the  subject    We  copy 


from  the  bUl  of  exosptioiiK  '*Q.  What  did 
Blancbard  tell  you  immediately  after  the 
shooting?  A.  He  Mtd.  That  man—"  Awl 
here  the  bill  of  exceptions  comes  to  an  end. 
It  devolved  upon  the  defendant  to  complete 
the  statement,  In  order  to  have  the  point  re- 
viewed on  appeal,  aod  then  it  would  have 
been  possible  tor  us  to  determine  whether 
it  was  corroborative  of  the  statement  of  de- 
fendant or  not  As  it  is,  we  are  without 
information  vpon  which  to  base  oar  action 
upon  the  subject.  One  Is  expected  to  bring 
up  a  bill  suffldently  complete  to  enable  the 
court  to  act  We  note  tliat  the  defendant 
without  stating  other  grounds,  moved  for  a 
new  trial,  and  made  the  evidence  part  of 
the  motion.  Although,  this  brings  up  the  tes- 
timony of  the  defendant  and  of  all  tbe  otbo' 
witnesses  who  have  testified,  the  defendant's 
testimony  as  to  what  he  said  to  witness 
Norrls  is  not  to  be  considered  (for  reason* 
already  stated)  In  pRsslng  upon  the  objec- 
tion. 

After  attentive  consideration,  we  have  ar- 
rived at  the  conclusion  that  there  !•  no  alter- 
native left  US,  except  to  affirm  tbe  sentence 
and  Judgment  of  the  district  court.  For  reap 
sons  assigned,  the  verdict  sentence,  and 
Judgment  of  the  district  court  are  afflrmed. 


(107  La.) 

STATB  T.  HEAUX.    (No.  14,483.) 

(Supreme  Conrt  ot  Lonlsiana.   June  16.  lOQZ.) 

CRIMINAL  LAW— APPSAt-RB!C0RI>-CONCLU- 
SIVBNESS. 

1.  A  certain  gpestion  was  propounded  to  a 
^tness  who  had  been  called  ta  Uie  stand  ttg 

the  defense.  The  state  objected,  and  die  ehie<s 
tion  was  sustained.  A  hiU  was  reserved,  bot 
no  note  of  the  testlmouy  ottered,  or  of  tbe 
judge's  mlhig,  was  taken  down  at  tbe  time. 
Subsequeatlr,  on  writiiw  up  tbe  bUl,  eonescl 
for  the  accused  stated  the  roling  of  the  court 
to  have  been  thus  and  so.  Thereupon,  in  the 
"per  cnriam"  part  of  the  Mli,  the  Judee  de- 
clared he  made  uo  such  ruling.  Htl4 — The  rule 
is,  in  such  case,  to  accept  and  act  upon  tbe 
Btiitement  of  tbe  Jndge.  State  T.  Moore,  3S 
La.  Ann.  68. 

(SyJIabos  by  the  Gonrt) 

Appeal  from  Judicial  district  court  parish 
of  Vermilion;  Minoa  T.  Qordy,  Jr^  Judge. 

Azorle  Mcflux  wat  convicted  of  shooting 
with  Intent  to  kill,  and  appeala.  Affirmed. 

S.  P.  Watts,  for  appellant  Walter  Onion,. 
Atty.  Gen.,  and  J.  Nelson  Greene,  Dist  Atty. 
(I^ewlB  Guion,  of  connsd),  for  the  8Ut& 

BLANCHARD,  J.  The  accused  was  prose- 
cuted for  shooting  with  Intent  to  UH,  con- 
victed, and  sentenced  to  three  years  at  hard 
labor.  He  appeals.  The  only  bill  of  excep- 
tions found  in  the  record  recites  that  on  the 
trial  of  the  case  a  witness  was  called  to  the 
stand  to  prove  that  the  shooting  in  question 
was  accidental;  that  he  was  asked  to  state 
whether  or  not  the  shooting  was  accidental: 
that  tbe  district  attorney  objected  to  the  qoes- 
tlon;  and  that  the  trial  Judge,  lm  sustain! n; 


Digitized  by 


Google 


GKIGGSBY  CONSTRUCTION  CO.  t.  FREEMAN. 


the  obJectk>ni,  uid:— 'Tntess  th«  defeDdao^ 
can  Bfatrvr  Uiat  ta«  bad  a  right  to  bare  his  pis- 
tol with  falm  on  the  date  charged  In  tbe  In- 
dictment, no  erldence  will  be  allowed!  to 
prove  that  the  abeotlns  was  accidental."  To 
this,  tbe  trial  Judge,  In  the  **per  aurlam"  part 
of  tlte  bill,  stys  he  made  no  sacb  ruling  as 
tbat  act  forth.  No  note  a<  the  teBtlmotiy  and 
ruling  made  at  the  time  was  annexed  to  the 
hUi. 

Judgment  affirmed. 


(107  La.) 

OBjeGSBY  CONSTRUCTION  Ca  T. 
FBEUMAX,  Tax  Collector,  at  aL 
(No.  14,2S8.)i 

(SapaeiM  Court  oC  Looisiaaa.    April  28^ 

1S02.) 

TAXATION  —  A&9G3SMSNT  —  FAJLURE  TO  FUR- 
NISH SCHBDULB-FROPERTY  SUBJECT— DOU- 
Bl^  TAXATION— PROPERTY  IN  TRANSITU. 

1.  A  taxpayer  who  has  been  twice  requested 
by  tbe  assessor  to  fnrnish  a  list  of  his  property 
for  assessment  is  by  express  provision  of  the 
terenue  law  estopped  from  thereafter  contest- 
ing the  cwrectnesB  of  the  list  of  property  made 
br  tbe  assessor  as  best  he  conld. 

2.  BlacksnUth  tools  and  commissary  store 
goods  kept  by  a  corporation  as  part  of  or  in 
connectioD  with  an  outfit  for  doing  construction 
work  are  liable  to  taxation. 

3.  A  bridge  tax  levied  under  authority  of  the 
constitution  on  all  the  property  generally  in  a 
ward  is  not  a  local  assessment,  even  thongh 
for  the  imposition  of  it  a  vote  of  the  taxpay- 
ess  of  the  ward  ia  required. 

4.  It  la  not  double  taxation,  within  the  con- 
Btitotional  prohibition,  to  tax  the  same  thing  in 
two  jurisdictions,  where  each  has  a  right  to 
tax  it. 

5l  The  prohtbitioB  of  oor  revenue  law  against 
taxing  property  twice  in  the  same  year  does 
not  apply  to  taxation  in  another  state. 

6.  What  de^ee  of  permanency  the  presence 
of  property  within  the  taxing  jurisdiction  must 
have,  before  the  property  can  be  said  to  be 
DO  longer  in  transUn,  and  therefore  to  be  lia- 
ble to  taxation,  is  more  a  question  of  fiict 
than  of  law.  lo  this  case  a  contractor's  out- 
fit, consisting  of  mutes,  scrapsra,  etc.,  brought 
here  from  another  state  to  be  used  In  the  con- 
stmction  of  a  railroad  bed,  on  which  work  It 
was  likely  to  be  occupied  for  several  months, 
at  least,  is  held  to  be  taxable. 

(gyUabns  by  the  Court.) 

Appeal  from  Judicial  district  court,  pariah 
of  Natchitoches;  Charles  V.  Forter,  Judge. 

Action  by  the  Grig^by  Construction  Com- 
pany against  J.  W.  Freeman,  tax  collector, 
and  others.  Judgment  for  defendants,  and 
plfllntU  appeala.  Affirmed. 

Jack  ft  Fleming,  for  plaintiff.  Walter 
Gulon.  Atty.  Gm..  and  W.  A.  Wilkinson,  Dlst. 
Attf.  (Lewis  Gulon  and  Chaplin,  Breaxeale 
A  Chaplin,  of  counsel),  for  the  State. 

PROVOSTY,  J.  By  section  1  of  Act  170 
of  ISfiS  (the  rerenne  law  of  the  state)  It  is 
provided  that  taxes  are  levied  "on  all  prop- 
erty altaated  within  the  state  of  Louisiana 
except  sneb  as  Is  expressly  exempted  from 
taxation  by  htw,"  and  thnt  "tbe  term  prop- 
erty, 88  heretn  used,  means  and  Includes 

flllillSilfcH  aMM  JtKS  10.  uu. 


•  •  •  all  movnble  and  tmrawrabte,  eor- 
poreal  and  lacorporeal  articles  or  things  «t 
Talue  owned  and  laeld  and  contrelled  within 
the  state  of  Looistana  by  any  person  what- 
■oever."'  By  section  7  of  the  same  act  it  is 
made  the  doty  of  tbe  assessors  **to  put  upon 
the  assessment  Hst  all  property  subject  to 
taxstion  within  their  respective  districts  or 
parlsbea."  By  section  12  of  the  same  act, 
property  omitted  from  tbe  assessment  roll 
must  be  asseseed  on  a  separate  roll.  By  sec- 
tion 14  it  18  mode  th«  duty  of  every  taxpiiyer 
to  )1U  out  a  list  of  a  prescribed  form,  and  to 
make  oath  to  same,  and  to  retuna  same  to  tbe 
assessor  before  the  Ist  day  of  Uny  of  each 
year;  and  It  Is  provided  tbat  "any  refusal, 
neglect  or  failure  from  any  cause  whatsoever 
to  eompty  with  this  provision  of  this  act, 
shall  act  as  estopi^ng  tbe  taxpayer  from  con- 
testing the  correctness  of  the  assessment  Hst 
filed  by  the  assessor."  By  section  19  It  la 
provided  that.  In  case  the  taxpayer  falls  or 
refuses  to  furnish  snld  list  of  his  property 
within  the  time  prescribed,  the  assessor  "shall 
himself  fill  ont  said  list  from  the  best  infor- 
mation he  can  obtain."  In  making  his  as- 
sessment for  the  year  1001  the  assessor  of 
the  parish  of  Natchitoches  called  upon  tbe- 
plaintiff's  agent  to  furnish,  as  required  by 
law,  a  list  of  Its  property  situated  In  the- 
pariah  and  subject  to  taxation.  Tbe  plaintiff 
Is  a  Texas  corporation,  havtaig  its  domldlfr 
at  Dallas,  Tex.  It  operates  In  that  state  and 
In  adjoining  states  In  the  constrvetlon  of 
doHLs,  dikes,  levees,  raltooad  beds,  and  other 
earth  work,  and  for  that  ptirpoae  has  outfits, 
comlating  of  mules,  scraperst  w«gons,  com- 
missary store  goods,  teats,  etc.,  wMch  ft 
smds  to  tbe  pfaiees  where  work  Is  to  be  done. 
At  the  time  when  Us  agent  was  thus  called 
□pon  by  tbe  assessor,  plBlntltf  was  doing 
grading  work  for  the  Texas  k  Pacific  Rail- 
road in  the  parish  of  Natchitoches,  and  the 
prop^ty  sought  to  be  assessed  was  a  con- 
struction outfit  and  other  movables  necessary 
or  convenient  In  the  doing  of  that  work.  The 
agent  questioned  Whether  said  property  waa 
liable  to  taxation  In  Louisiana,  and  asked  for 
time  to  consult  counsel.  A  second  attempt 
was  made  to  get  from  the  agent  a  list  of  the 
property  of  plaintiff,  and,  this  second  attempt 
proving  equally  fruitless,  the  assessor,  as  re- 
quired by  law,  made  out  a  list  of  the  property 
as  best  he  could,  and  put  same  on  his  roll. 
Plaintiff  falling  to  pay  the  tax  thus  assessed, 
the  tax  collector  proceeded  to  enforce  pay- 
ment by  seizure  of  some  of  the  mules  as- 
sessed,  and  plaintiff  brought  this  suit,  enjirfn- 
Ing  the  seizure. 

We  shall  consider  ooly  tbe  grounds  Insisted 
on  In  the  brief,  and  shall  take  them  up  In  the 
order  In  which  they  arc  presented  In  the 
brief: 

1.  That  the  assessment  Includes  property 
not  belonging  to  plaintiff,  and  for  the  taxes 
on  which  plaintiff  Is  not  responsible:  SnlBce 
to  say  that  plaintiff,  having  been  called  upon 
by  the  assessor  to  furnish  a  list  of  Its  prop- 


Digitized  by 


Google 


400 


82  SOUTHERN  BEPQBTEIE. 


€rtf,  and  having  failed  to  do  so,  is,  by  the 
■express  terms  of  the  revenue  act  (section  14), 
"estopped  from  contesting  the  correctness  of 
the  assessment  list  filed  hj  the  assessor." 

2.  That  the  blacksmith  tools,  etc.,  and  the 
raercbandise  were  exempt  from  taxation: 
The  goods  In  a  commissary  store  are  pro[>- 
erty,  and  as  such  are  liable  to  taxation;  and 
so  are  tools,  etc.,  of  a  blacksmith,  onleas  they 
are  the  tools  by  which  the  taxpayer  earns  bis 
llTing,  which  these  are  not 

3.  That  a  part  of  the  taxes  demanded, 
namely,  the  bridge  ward  tax,  la  not  a  tax, 
properly  speaking,  but  a  local  assessment, 
And  that  plaintiff's  property,  not  sharing  in 
the  benefits  of  this  assessment,  cannot  be 
made  to  pay  same.  The  essentially  char- 
acteristic feature  of  a  local  assessment  Is  that 
it  Is  levied  on  particularized  property,  and 
not  on  property  generally.  Obamock  r. 
Levee  Dlst.  Co.,  38  La.  Ann.  827.  This 
feature  is  the  corollary  of  what  In  theory,  if 
not  in  actual .  practice,  Is  the  fundamental 
principle  of  the  law  of  local  assessment,— 
that  the  tax  should  be  levied  on  each  partic- 
ular piece  of  property  in  proportion  to  the 
benefit  It  Is  to  derive  (not  supposedly,  only, 
but  actually)  from  the  expenditure  of  the 
avails  of  the  tax.  Village  of  Norwood  t. 
Baker,  172  U.  S.  209.  19  Sup.  Ct.  187,  43  L. 
Ed.  443.  The  mere  localness  of  the  tax  la 
not  necessarily  a  distinguishing  feature.  Nor 
is  the  fact  that  the  tax  was  Imposed  only 
after  consultation  of  the  taxpayers.  Con- 
sultation of  the  taxpayers  might  have  been 
■dispensed  with  by  the  framers  of  the  consti- 
tution in  autborlzing  the  imposition  of  the 
tax;  and,  on  the  other  hand,  local  assess- 
ments may  be,  and  every  day  are,  levied 
without  consultation  of  the  contributors.  As 
this  tax,  thougli  local.  Is  levied  on  property 
generally,  and  irrespective  of  special  benefit, 
we  conclude  that  it  la  not  a  local  assessment. 

4.  We  find  it  difficult  to  reduce  this  ground 
to  any  single  proposition;  or,  In  fact,  to  be 
positive  exactly  wbat  the  contention  Is;  so 
that  we  prefer  to  transcribe  here  the  state- 
ment of  it  as  found  In  the  brief.  This  state- 
ment is  as  follows:  "We  now  contend  that 
the  exaction  of  these  taxes,  under  the  peculiar 
facts  and  drcumstauces  of  this  case,  would 
be  In  violation  of  the  spirit  of  the  law,  in 
that  it  would  operate  a  double  taxation  upon 
the  plaintiff's  property.  It  Is  disclosed  by  the 
record  that  this  Identical  property,  then  sit- 
uated in  Gregg  county,  Texas,  was  duly  as- 
sessed to  this  company  In  January,  1901,  and 
that  it  was  not  removed  from  that  place  to 
this  parish  until  the  latter  part  of  April  of 
that  year,  and  then  only  for  the  purpose  of 
doing  certain  temporary  work  In  the  parish 
of  Xatchltoches,  and  was  not  assessed  until 
the  24  til  of  June  of  that  year.  Southern  Ins. 
Co.  V.  Hoard  of  Assessors,  49  La.  Ann.  401, 
21  South.  913.  It  Is  further  shown  with  rea- 
sonable certainty  that  this  tax  so  assessed  in 
Texas  has  been  subsequently  paid  and  dis- 
■charged.  Now,  whilst  it  la  a  gen«^  rule, 


both  here  and  elsewhere,  that  personal  prop- 
erty is  liable  to  be  taxed  wherever  it  may  be 
situated  (by  which  la  meant  that  the  situs, 
rather  than  the  domicile,  controls  In  such  cas- 
es), yet  the  question  in  this  case  Is  whether 
this  property,  under  the  circumstances  of  tbe 
case,  bad  any  such  situs,  and,  if  so,  whether 
It  Is  to  be  freed  from  taxation  here  by  reason 
of  Its  prior  assessment  In  tbe  state  of  Texas. 
We  know  of  no  adjudicated  case  in  this  state 
in  which  this  question  has  been  presented, 
and  It  occurs  to  us  tbat  under  the  spirit  of 
the  law,  at  least,  this  properly  should  not  be 
held  liable.  Section  7  of  Act  170  of  the  Acta 
of  189S  places  the  nonresident,  in  such  mat- 
ters, precisely  on  the  same  footing  with  that 
of  the  residents  of  the  state.  His  burden  is 
not  made  heavier  than  that  of  the  citizen, 
and,  inasmuch  as  no  citizen  could  be  held 
liable  for  double  taxation  In  this  state,  there 
Is  no  reason  why  the  nonresident  should  be 
made  to  pay  a  double  tax,— one  in  his  own 
state,  and  the  other  here.  The  wmxis  of  the 
section  In  this  regard  are,  'No  property  shall 
be  taxed  twice  in  the  same  year,'  and  It  is 
clear,  therefore,  that  double  taxes  could  not  be 
collected  in  this  state  from  either  a  resident 
or  a  nonresident  In  the  same  year.  What  dif- 
ference, therefore,  does  It  make.  In  the  in- 
tendment of  the  law,  whether  this  double  tax- 
ation should  be  brought  about  by  an  assess- 
ment in  Texas,  and  also  by  an  assessment 
here?  To  say  the  least.  It  would  operate  a 
hardship  on  the  nonresident  which  the  resi- 
dent could  never  be  required  to  undergo.  Be- 
sides this.  It  is  sought  to  tax  the  nonresident 
for  the  whole  year,  when  in  point  of  fact  his 
property  had  only  been  within  the  jurisdiction 
of  the  state  and  parish  about  two  months 
when  the  assessment  was  made>  on  the  24tli 
of  June,  1901,  and  about  six  months  when 
It  was  seized  by  the  sheriff.  The  supreme 
court,  in  State  v.  Board  of  Assessors.  47 
La.  Ann.  1544,  18  South.  SIS.  whilst  Indorsin;: 
the  docti'ine  that  the  actual  situs  of  personal 
property  determines  the  state  In  which  same 
Is  taxable,  further  says,  'But  It  has  never 
been  decided  that  tangible  personal  property 
could  not  be  assessed  at  the  owner's  domicile, 
notwithstanding  Its  actual  situs  was  abroad, 
in  some  other  state  or  country.'  It  would 
seem  from  this  that,  according  to  the  opin- 
ion of  the  court,  that  if  the  property  had  been 
assessed  at  tbe  place  of  the  owner's  domicile, 
where  Its  situs  then  was,  that  this  assess- 
ment would  govern,  and  bar  another  assess- 
ment in  another  state."  If  by  this  is  meant 
that  a  state  cannot  tax  property  that  has  been 
taxed  once  already  In  the  same  year  In  anoth- 
er state,  the  contention  Is  not  sustainable.  In 
the  case  of  Coe  v.  Town  of  Errol,  110  D.  S. 
524,  6  Sup.  Ct.  477,  29  L.  Ed.  718,  the  su- 
preme court  of  the  United  States  said:  "If 
the  owner  of  personal  property  within  a  state 
resides  In  another  state,  which  taxes  bim  for 
that  property  as  part  of  his  general  estate 
attached  to  bis  person,  this  action  of  the 
latter  state  does  not  In  tbe  least  allMt  ttie 
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right  of  the  state  In  which  tbe  property  la 
situated  to  tax  It  also."  "It  la  not  doable 
taxation,  within  tbe  constitutional  prohibition, 
to  tax  the  same  thing  In  two  Jurisdictions, 
where  each  has  a  right  to  tax  It"  St  Am. 
&  Eng.  Enc.  Law  (Ist  Ed.)  p.  6a 

If  it  la  contended  that  this  right  which  the 
state  had  to  tax  this  property,  the  state  has 
consented  to  forego,  and  that  this  is  the  mean- 
ing of  the  provision  of  the  rerenne  law  against 
taxing  property  twice  In  the  same  year,  we 
hare  no  hesitation  whatever  In  saying  that 
again  the  contention  is  not  well  founded.  To 
abstain  from  taxing  property  because  It  has 
paid  taxes  to  another  sovereign  might  be 
well  enough  In  altruistic  philosophy,  hut  has 
no  place  In  any  revenue  system  based  on 
sound  principles.  Taxation  and  legal  protec- 
tion moat  go  together.  If  this  property  en- 
joys the  benefit  of  the  protectioD  of  tbe  laws 
of  this  state,  It  must,  under  sound  principles 
of  taxation,  pay  Its  Just  quota  towards  defray- 
ing the  expense  of  the  administration  of 
those  laws;  and  to  let  It  off  from  the  pay- 
ment would  be  an  Invidious  discrimination 
against  tbe  other  property  of  the  state,  which 
would  then  have  to  bear  that  much  more 
than  Its  just  and  equal  share  of  tbe  expense 
of  the  administration  of  the  laws.  By  this 
prohibition  our  lawmakers  have  not  intend- 
ed to  malEe  as  excursion  Into  the  domain  of 
sentiment,  but  have  intended  that  property 
taxed  In  a  parish  should  not  be  taxed  again 
In  the  same  or  In  another  parish  for  the  same 
year,  or,  In  other  words,  have  Intended  to  give 
statutory  expression  to  the  prlndjE^e  of  equali- 
ty and  uniformity  in  taxation,— a  principle 
not  abraded  by  taxing  a  second  time  property 
already  taxed  by  another  sovereign. 

If  tbe  contention  la  tliat  this  property,  hav- 
ing been  brought  here  but  recently,  and  being 
here  but  temporarily,  has  not  such  a  situs 
here  as  will  Justify  its  taxation,— and  we  as- 
same  that  this  Is  tbe  main  reliance  of  the 
learned  counsel  for  plaintiff,— a  question  is 
raised  on  which  we  find  the  law  to  be  In  a 
condition  of  considerable  uncertainty.  Prop- 
erty In  transitu  may  not  be  taxed,  and  prop- 
erty havli^  a  situs  may,  but  at  what  point 
does  property  pass  from  a  stage  of  transit 
to  that  of  such  permanency  as  wIU  Justify 
taxation?  By  what  characteristics  is  a  state 
of  transit  to  be  distinguished  from  a  state 
of  permanency?  For  the  solution  of  this 
question  no  rule  has  aa  yet  been  formulated, 
and  perhaps,  In  the  nature  of  things,  none  can 
be,  the  question  being  one  more  of  fact  than 
of  law;  and  tbe  adjudications  do  not  furnish 
much  assistance.  If  property  Is  to  remain 
in  the  state  for  a  short  time  only.  It  would 
seem  han^  and  nnjnat  to  mako  It  pay  as 
mnch  aa  if  It  was  to  receive  or  had  received 
an  entire  year  of  protection.  On  the  other 
hand,  as  was  observed  by  the  supreme  court 
of  the  United  States  In  the  case  of  Brown 
V.  Houston,  114  U.  8.  6S8.  5  Sup.  Ct  1096, 
29  L  Ed-  261,  *'when  the  assessor  of  taxes 
goes  his  roond,  bow  Is  he  to  dlstlngnlah  ba- 
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tween  those  goods  which  are  taxable  and 
those  which  are  not"  In  the  case  of  State 
V.  Mayor,  etc.,  of  City  of  Charleston,  2  Speer, 
719,  the  complainant  lived  outside  of  the  city 
of  Charleston,  but  had  his  place  of  business 
In  the  city,  and,  to  attend  to  his  business, 
went  daily  Into  the  dty  with  his  carriage  and 
coachman;  also  he  had  a  slave,  whom  he 
sent  every  day  Into  the  city  to  do  Jobs  wher- 
ever employment  could  be  found  for  him. 
Under  the  city  regulations,  the  slave  had  to 
wear  a  badge,  and  this  badge  had  to  be  for- 
nlshed  by  the  city.  Tbe  slave  coachman  and 
the  carriage  and  horses  were  held  not  to  be 
taxable,  but  the  oth^  slave  was  held  to  be 
taxable.  In  the  case  of  Kelley  v.  Bhoads 
(Wyo.)  61  Fac.  S93,  38  U  R.  A.  594,  75  Am. 
St  Rep.  904,  a  herd  of  sheep  waa  held  to  be 
taxable  which  was  being  driven  in  the  direc- 
tion of  market  across  the  state,  but  slowly, 
BO  as  to  permit  the  she^  to  graae  as  they 
went;  the  main  purpose  being  to  graze  the 
animals  and  put  them  In  condition  for  market; 
the  moving  towards  market  being  merely  In- 
cidental. The  court  distinguished  the  case 
from  one  where  the  moving  towards  market 
would  have  been  tbe  main  purpose,  and  the 
grazing  a  mere  Incident.  In  the  ease  of  Rob- 
Inson  V.  Longley,  18  Nev.  71, 1  Pat  877,  a  dr- 
cus  was  held  not  to  be  taxable.  In  People 
V.  NUes,  36  Gal.  282,  tbe  court  said,  arguendo: 
"It  must  appear  that  the  property  Is  being, 
to  some  extent,  kept  or  maintained  in  said 
county,  and  not  there  casnally  or  in  tranaltOt 
or  temporarily,  In  the  ordinary  course  of  busi- 
ness or  commerce.'*  On  fbe  othor  tasnd.  the 
supreme  court  of  the  United  States,  In  the 
case  of  Brown  t.  Houston,  supra,  and  this 
court  in  the  same  case  (88  Lb.  Ann.  8^  88 
Am.  Rep.  284),  seem  to  have  regarded  the 
fact  that  the  property  had  been  bron^t  to 
the  state  for  "nse"  as  behig  a  determinative 
drcnmstance.  In  the  Instant  case  the  prop- 
erty was  not  In  course  of  transportation,  but 
was  here  for  use,  and  for  a  use  likely  to  be 
of  some  duration,— possibly  a  full  y«ir,— and 
for  the  time  bel^  waa  Incorporated  In  'the 
bulk  of  the  property  of  the  state.  It  was 
dlstingnlBhable  from  the  rest  of  the  propL>rty 
of  the  taxing  district  In  no  respect  except 
In  the  intention  of  tbe  owner  to  remove  it 
at  some  futcve  time  more  or  less  distant.  Un- 
der these  drcumstances,  Ite  situs  approached 
nearer  to  permanency  than  did  that  of  the 
sheep  In  the  Wyoming  case,  or  that  of  the 
coal  in  the  Brown  v.  Houston  case. 

The  Judgment  appealed  from  Is  affirmed, 
with  costs. 

(107  T^.) 

Succession  of  MARKS.    (No.  I4,4»l.)i 
(Supreme  Court  of  Louieiaua.    May  20,  1902.1 
PRODUCTION  OF  BOOKS— APPEAL— DISMISSAL. 

1.  The  trial  Judge,  according  to  the  circum- 
stances of  the  case,  has  discretion  to  aBsigo 
for  the  productiou  of  books,  papers,  etc.  (for 
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which  a  inbpopnft  da«M  tecnm  ta  taken  ont  br 
one  of  th«  partiea  litigant  on  his  adTersat^), 
another  da7  than  the  one  fixed  for  the  tnal 
of  the  cause. 

2.  It  not  appearing  that  irreparable  Injury 
can  remit  to  the  complaining  party  from  the 
order  herdn  made  to  orodnce  boi^s,  the  ap- 
peal  from  anch  order  u  diamliiaed. 

(Syllabns  by  the  Ooort.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Thomas  0.  W.  BIUb,  Judge. 

In  the  matter  of  the  succession  of  Fer- 
dinand Marks.  From  an  order,  on  oppositions 
by  forced  heirs  to  the  accounting  of  the  ex- 
ecntors,  to  compel  August  Heldenheim  and 
others  to  produce  certain  bookSr  the  executors 
and  others  appeal.  Dismissed. 

Dlnkelsplel  &  Bart,  for  August  Hetden- 
h^m  and  Bli  Wise,  testamentary  executors 
of  the  succession  of  Ferdinand  Marks,  and 
the  Ferd.  Marks  Insurance  Agency,  Limited, 
appellants.  Boatner,  Dodds  &  Boatner  and 
Howe,  Spencer  Jk  Cocke,  for  appellees. 

BLANOHARD,  X  Oppositions  by  forced 
heirs  were  filed  to  the  final  account  of  the 
executors.  In  suppwt  of  the  same,  opponents 
applied  for  a  sabpoeoa  duces  tecum  on  the 
executors,  and  on  the  president  and  manager 
of  the  Ferdinand  Marks  Insurance  Agency, 
Limited,  to  produce  certain  books,  papers  and 
accounts  described  In  their  motion,  which  ap- 
plication was  In  due  form  and  supported  by 
affidavit  The  granting  ot  the  order  waa  con- 
tested by  the  parties  against  whom  tbe  same 
was  directed  and  a  bearing  was  had,  result- 
ing In  tbe  following  order  or  judgment  behig 
entered  op:  *H>rdered.  that  the  executors,  Ell 
Wise  and  Aogust  Heldenheim,  produce  and 
d^oslt  In  court,  all  die  papors,  books,  ac- 
counts, etc.,  called  for  by  movers,  which  per- 
tain to  the  affairs  of  the  succession  of  the  de- 
ceased, as  set  forth  In  the  motion,  on  Mon- 
day, March  24,  1902,  there  to  remain  subject 
to  the  orderg  of  the  court,  for  examination  by 
movers;  with  the  option  of  tbe  said  executors 
to  permit  free  and  full  examination  of  said 
books,  etc..  by  movers  or  by  their  counsel, 
otherwise  than  by  production  and  deposit  in 
court,  at  such  times  and  places  as  will  not 
Interfare  with  tbe  business  of  said  execu- 
tors, and  as  will  be  reasonable  and  fair  to 
movers.  It  Is  fortber  ordered,  that  August 
Heldenheim,  president  and  managing  officer 
of  the  Ferd.  Marks  Insurance  Agency.  Limits 
ed,  be  required  to  produce  in  open  court  the 
books,  papers;  etc.,  called  for  by  movers  in 
th^  motion,  on  such  day  as  the  oppositions 
may  be  flxi>d  for  trial,  upon  movers  causing 
said  president  and  managing  officer  to  be  noti- 
fied of  the  day  and  hour  when  such  opposi- 
tions to  the  account  are  fixed  for  trial.  Judg- 
ment rendered  in  open  court  March  20,  1902. 
Jud^ent  read  and  slgoed  In  open  court 
March  21,  1902.  T.  C.  W.  Ellis.  Judge." 
Whereupon,  the  executors  and  the  insurance 
agency,  alleging  error  to  their  prejudice  and 
Irreparable  Injury,  applied  for  a  suspensive 
appeal  to  this  court  from  tbe  judgment  The 


order  of  appeal  was  granted  and  the  Iran- 
script  lodged  here.  It  Is  met  by  a  motlw  to- 
dlamlBS  on  tbe  ground  that  the  jud^moit  ap- 
pealed from  is  simply  an  Intwlocutory  order 
which  cannot  work  Irreparable  lajvy  and 
flrom  which  no  appeal  lies. 

Ruling— It  will  be  observed  the  order  ap- 
pealed from  fixed  "Monday,  March  24,  1902," 
as  the  day  the  executors  were  to  produce  the 
books.  Objection  is  raised  to  this  that  noth- 
ing shows  that  day  was  the  day  assigned  for 
the  trial  of  the  case,  and  it  Is  urged  that  it  Is 
only  for  the  day  of  the  trial  the  books  can 
be  ordered  produced.  In  support  of  this  Code 
Prac.  art  473,  Is  cited.  That  article  and 
other  artldea  of  the  Code  of  Practice  on  the 
same  subject-matter  underwent  careful  con- 
sideration in  Murlflon  v.  Butltf,  18  La.  Ann. 
300.  and  the  constructlcm  there  arrived  at 
meets  our  apiuvvaL  There  It  was  held  that 
Code  Prac.  art.  473,  In  directing  ttie  books 
to  be  produced  "on  the  day  fixed  for  the  trial 
of  the  case,"  Is  directory  mere^,  and  that  tbe 
trial  judge,  according  to  the  circumstances  of 
the  case,  has  discretion  to  assign  for  the  pro- 
duction another  day  toan  the  one  fixed  for 
the  trial  of  the  case.  It  Is  found  that  the 
judge's  order  In  tbe  Instant  case  carefully 
tracks  the  law  and  the  jnrlsprudencev  With 
regard  to  tbe  motion  to  dismiss,  Hdrt!On  v. 
Thomhill,  14  La.  Ann.  142,  covers  the  case. 
The  appeal  there  was  from  an  order  to  pro- 
duce books  similar  to  the  one  here  and  the 
like  motion  to  dismiss  was  mada  The  court 
after  a  review  of  tbe  case,  dismissed  tbe  ap- 
peal, saying:  "We  are  unable  to  say  that  the 
order  complained  of  can  work  an  trreparable 
Injury  which  will  sustain  the  appeaL"  So 
say  we  here. 

It  Is,  therefore,  wdered  mat  the  amal  be 
dismissed  at  tbs  costs  of  tlie  appdlaaMa 


(107  iM.) 

STATB  V.  WILLIAMS.    <No.  M.48(K> 
Supreme  Court  of  LooMana.    Jn&e  16, 
1002.) 

BOUI0tDa-«VZDIlKCB~DB0Z<ABATIONS  OF 
DBCEASED. 

1.  On  trial  of  a  party  chafed  wifli  mnrder, 
the  unsworn  atatemeuts  of  the  party  alleged  t» 
have  been  killed  are  admissible  in  evTdoice 
only  In  exceptional  caoaa.  Before  they  are 
introduced,  the  district  attomsy  shonld  estab- 
lish the  state  of  facts  making  them  admisBi- 
ble.  Where  tbey  are  soei^t  to  be  Introduced 
as  part  of  the  res  gestK,  tbe  facta  going  t» 
make  them  such  ahould  be  estabHshed  by  testi- 
mony of  parties  cognizant  of  them,  "the  ad- 
misslbilitr  of  the  statements  themselves  being 
the  ven  Issue  fur  dedshn,  no  put  of  them  can 
be  used  as  fnmisbinf  the  basts  and  tendattoa 
on  which  th^  are  to  be  admitted. 

(Syliabns  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
of  Polnte  Coupee;  L.  B.  Claiborne,  Judge. 

Willie  Williams  was  convicted  of  murder, 
and  appeals.  Reversed. 

Tbe  defendant  sentenced  to  be  Inmg  under 
a  conviction  for  murder,  appealed.  He  rests 
his  right  to  reversal  iq>on  the  following  bill 
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of  exceptloiu:  "Be  It  knowD  that  on  the  trial 
of  the  aboTe  styled  and  numbered  cause,  the 
corpus  delicti  not  harhig  been  peoym  or  ad- 
mitted, and  no  evidence  having  been  Intro- 
duced to  prove  the  homicide  of  Alfred  Hebot, 
alleged  in  the  Indictment  to  have  been  com- 
mitted by  the  defendant,  WlUle  WlUlams,  the 
state  put  upon  the  stand  one  T.  W.  Koble, 
who  testified  as  follows:   Witness  was  well 
acquainted  with  the  deceased,  Alfred  Hebert, 
and  resided  In  the  same  house  with  him. 
Witness  knew  of  his  own  knowledge  that,  on 
tiie  night  of  the  alleged  homicide,  said  Alfred 
Hebert  was  standing  on  guard  at  Fordoche 
station,  in  the  parish  of  Pointe  Coupee,  near 
the  railroad  track,  for  the  purpose  of  prevent- 
ing some  one  In  the  village  of  Fordoche  from 
escaping  or  passing  beyond  the  limits  of  the 
Tillage  of  Fordoche.   Witness,  prior  to  the  af- 
fray in  which  Bald  Alfred  Hebert  bad  been 
mortally  wounded,  had  last  seen  said  Alfred 
Hebert  at  10  o'clock  on  the  night  of  the  al- 
leged homicide.    At  the  time  when  the  al- 
leged homicide  was  committed,  witness  was 
in  bed  in  his  house,  which  was  situated  very 
near  the  station,  and  had  beard  a  train  arrive 
at  and  leave  the  statkoi  at  some  time  between 
the  boors  of  2  and  4  a.  m.  on  the  nlgbt  of  the 
alleged  bomlclde.  and.  a  few  minutes  alter 
the  arrival  of  the  said  train,  the  deceased. 
Alfred  Hebert  entered  the  room  In  which  wit- 
ness was  sleeping,  badfy  shot  through  tbe 
head.  The  state  then  offered  to  prove  by  the 
witness  that  the  deceased,  Alfred  Hebert,  on 
cntwlng  the  room  of  witness  as  aforesaid, 
bAi  witness  that  while  be  was  standing  on 
guard  at  said  railroad  station,  a  few  minutes 
prerlousiy,  a  train  arrived  at  the  station,  and 
a  convict  lamped  off  the  train  and  walked  up 
to  said  Alfred  Hebert,  and  asked  him  If  he 
was  a  railroad  man;  that  said  Alfred  Hebert 
replied  that  he  was  not.  whereupon  said  con- 
vict Jumped  upon  said  Alfred  Hebert,  and 
took  his  pistol  away  from  htm,  and  shot  tdm 
with  It  through  the  head,  and  Inflicted  the 
wound  with  which  said  Alfred  Hebert  was 
suffering  at  tbe  time  of  said  conversation  with 
witness.   The  defendant  objected  to  this  tes- 
timony of  witness  as  to  said  declaration  ot 
said  Alfred  Hebert,  made  to  witness  out  of 
the  presence  of  the  accused,  on  the  ground 
that  the  same  was  hearsay,  and  that  do  tcmt- 
datlon  had  been  laid  for  tbe  Introduction  of 
the  sam«  as  a  dying  declaration.   The  court 
overruled  the  objection,  and  allowed  the  tes- 
timony to  be  introduced  on  the  ground  that 
It  was  a  part  of  the  res  gestae,  to  which  rul- 
ing (tf  the  court  defendant  excepted,  and  r^ 
served  this,  his  bill  of  exc^tlcms,  and  tender- 
ed the  same  for  the  signature  of  the  court 
By  the  Court:  The  objection  on  the  part  of 
tbe  accused  to  the  testimony  of  T.  W.  Noble 
was  overruled  on  the  following  grounds:  No- 
ble had  already  testified  without  objectlaa 
tbat  Hebert,  tlw  deceased,  who  resided  with 
him,  and  who  had  left  bim  shortly  after  10 
o'clock  at  nlgbt  to  stand  guard  near  the  de- 
pot, had  come  in  some  tboe  between  8  and 


4  o'clock  of  the  same  night,  badly  wounded 
In  the  head.  The  witness  was  then  asked 
to  tell  what  Hebert  said,  and  this  was  the 
question  objected  to  on  the  ground  that  state- 
ments of  deceased,  made  out  of  the  presence 
of  accused,  were  not  admissible,  as  stated 
above.  When  this  objection  was  mad^  the 
Jury  was  retired,  and  the  matter  ai^ed  out 
of  the  presence  of  the  Jury.  The  witness  was 
examined  out  of  the  presence  of  the  Jury, 
and  the  foDowlng  facts  elicited,  to  wit:  That 
Just  as  Hebert  came  In  wounded,  and  waked 
witness,  he,  witness,  distinctly  beard  the 
noise  or  rumbling  of  a  train  Just  pulled  out 
from  the  station,  and  going  east.  Tbat  He- 
bert said  tbe  man  who  shot  him  had  Jumped 
on  the  freight  trahi,  which  waa  Just  pulling 
out;  tha^  he,  Hebert,  bad  t>een  standing  on 
the  narrow  space  between  the  main  track  and 
the  switch  when  the  freight  train  pulled  In; 
that,  as  tbe  train  slowed  up,  a  convict  Jumped 
out  from  between  two  of  the  cars  and  con- 
ftvnted  him,  Hebert;  that  tte  convict  asked 
blm  If  he  was  a  railroad  man,  and,  when 
answered  In  the  negative,  then  Jumped  on 
him.  Hebert;  that  he,  Hebert,  drew  his  pis- 
tol, but  was  unable  to  use  It  on  account  of 
the  superior  strength  of  the  couvlct;  tbat 
after  a  desperate  struggle  tbe  convict  took 
the  pistol  from  him,  and  ehot  him,  Hebert. 
In  tbe  bead,  and  then  Jumped  on  fbe  freight 
train,  which  was  Just  pulling  onL  The  court, 
being  of  tbe  opinion  that  this  evidence  estab- 
lished circumstances  and  declarations  closely 
connected  with  the  fact  then  under  Investiga- 
tion, decided  to  admit  the  said  testimony  as 
part  of  the  res  gestte.  The  Jury  was  called 
In,  and,  after  the  witness  Noble  had  testified 
to  the  t&ct  that  he  beard  tbe  rambling  of  the 
departing  train  as  the  wounded  man  was 
speaking  to  him,  the  question  was  again  ask- 
ed him  as  to  what  Hebert  said,  and  objec- 
tion again  made  as  aforesaid,  and  on  the 
same  grounds  as  aforesaid;  the  court  over- 
ruled the  objection,  and  x>erm1tted  the  evi- 
dence to  go  to  ttie  Jury."  To  this  ruling  of 
the  court,  the  accused,  by  counsel,  excepted, 
and  tendered  the  abore^  bli  bOL 

John  Yoiat  and  WUnam  O.  Camith,  ft>F 
appelant.  Walter  Gidon.  Atty.  Geo.,  and 
Albin  Promty,  DIat  Atty.  (I«wli  Gnlon,  of 
ooonseQ,  tor  tbe  fftatt. 

KIOHOLLS,  C  3.  (after  staling  the  facts). 
The  state  having  offered  In  evidence  the  un- 
sworn statements  and  declarations  of  Hebert. 
tbe  party  alleged  to  have  been  murdered, 
defendant's  counsel  objected  that  they  were 
not  admissible,  belog  hearsay.  Such  decla- 
rations and  statements  are  In  a  criminal 
cause  admissible  only  In  exceptional  cases, 
and  under  special  circumstances  and  condi- 
tions. The  objection  having  been  prima  fa- 
cie vrell  grounded.  It  should  have  been  sus- 
tained unless  tbe  facts  and  circumstances 
were  such  as  to  have  made  them  admissible 
under  the  special  facts  and  circumstances 
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referred  to.  They  were  not  offered  In  tbls 
case  88  dying  declaraUons,  but  as  beiug  pert 
of  the  res  gestae.  Tbe  court  admitted  tbem 
as  being  so  wltbout  any  statement  as  to 
what  the  facts  and  circumstances  were 
which  made  them  such.  We  cannot  accept 
the  Judge's  conclusions  on  this  subject  wltb- 
out recital  of  any  facts  In  support  of  the 
same.  As  matters  appear  on  the  face  of  the 
bill  of  exceptions,  the  objection  should  have 
been  sustained.  It  appears  from  Noble's 
testimony  that  he  had  not  seen  Hebert  from 
10  o'clock  at  nlgbt—the  time  at  which  he  left 
the  house  they  were  both  occupying— until 
he  returned  to  the  house,  badly  wounded,  be- 
tween 2  and  4  o'clock  In  the  morning.  Noble 
knew  nothing  himself  of  what  had  occurred 
In  the  meantime.  Hebert  out  of  the  prea* 
ence  of  any  one,  gave  to  Noble  a  narratlre 
statement  of  what  had  occurred.  In  the 
course  of  It  he  stated  that  the  man  who  shot 
him  had  Jumped  on  the  freight  train,  which 
was  Just  puniDg  out;  that  he,  Hebert  had 
been  standing  on  the  narrow  space  between 
the  main  track  and  the  switch  when  the 
frdght  train  pulled  In;  that  as  It  slowed  up 
a  convict  Jumped  from  between  two  of  the 
cars;  that  It  was  this  conrlct  who  had  shot 
him  at  that  time  and  place;  and  that  the  con- 
vict, after  shooting  him,  had  Jumped  on  the 
freight  train,  which  was  Jnst  pnllhig  out 
Noble  testlfled  to  the  fact  that  Just  after 
Hebert  came  In,  woonded,  and  waked  him, 
he  dlstincfly  heard  the  noise  or  mmbUng 
of  a  train  which  bad  Just  puUed  out  from 
the  station,  and  going  east  This  testimony 
of  Noble's  was  a  link  In  the  direction  of  es- 
tablishing the  fact  that  the  statements  of 
Hebert  were  part  of  the  res  gestae,  but  per 
Be  it  did  not  establlBh  the  fact  Noble  show- 
ed the  time  the  statements  were  made  with 
reference  to  the  pulling  out  of  the  train;  but 
the  time  at  which  Hebert  was  shot  with 
reference  to  that  same  fact  remained  still 
to  be  ascertained  In  order  to  furnish  the  data 
upon  which  was  to  be  tested  the  admlsslbU- 
ity  of  the  statomentB  as  res  gestse.  Had 
testimony  been  adduced  on  that  subject 
these  two  facts  combined  might  have  laid 
the  foundation  for  the  IntroductloB  In  evi- 
dence of  the  declarallims.  We  would  then 
have  Imown  whether  they,  and  the  act  with 
reference  to  which  they  were  made,  bore 
such  relations  to  each  other  as  to  cause  the 
former  to  fall  under  the  operation  of  the  rule 
governing  the  admlssIbUi^  of  unsworn  state- 
ments as  part  of  tiie  res  gestoe.  Proof  that 
Hebert's  declaratlotts  were  made  simultane- 
ously, or  almost  so,  with  the  departure  of 
the  freight  train,  would  stUl  leave  open  for 
ascertainment  the  time  those  stotem^ts 
were  made  with  reference  to  that  at  which 
he  was  shot.  The  facta  by  and  from  which 
the  admissibility  of  the  statements  as  res 
gestsB  are  to  be  tested  have  to  be  "testlfled" 
to  by  persons  cognizant  of  them.  The  admis- 
sibility Itaelf  of  the  statements  being  the 
very  question  at  lisue  for  decision,  no  part 


of  them  are  to  be  used  fw  the  purpose  of 
determining  It  Counsel  very  correctly  say: 
'"There  being  no  foundation  for  the  admis- 
sion of  the  declaration,  It  was  nsed  as  its 
own  foundation,  and  was  Itself  the  basis  on 
which  It  was  admitted."  The  statements 
should  not  have  been  admitted  In  evldmce 
under  the  clrcumsUnces  In  which  they  were 
oCFered. 

For  the  reasons  assigned,  tt  Is  ordered,  ad- 
Judged,  and  decreed  that  the  verdict  <tf  the 
Jury  and  the  Judgment  of  the  court  thereon, 
herein  appealed  from,  be,  and  the  same  are 
hereby,  set  aside,  avoided,  annulled,  and  re- 
versed, and  the  cause  Is  reinstated,  and  re- 
manded for  further  prooeedlngs  acondlng  to 
law. 


a07  La.) 

VIOKSBURG,  S.  &  P.  RT.  00.  et  al.  t. 
GOODENOUGH,  Twt  Collector, 
et  aL    (Na  14,288.)i 
Supreme  Court  of  Loaislana.    April  14,  1902.) 
PARISH— TAXATION. 

1.  The  fact  that  property  taxpayers  of  a 
parish  have  authorised  the  levying  of  a  five- 
mill  tax  on  all  the  property  lu  a  parish,  in- 
cluding that  withiu  the  towu  therein,  in  favor 
of  a  particular  railroad  enterprise.  Is  no  con- 
Btitatfonal  obstacle  to  the  Imposition  at  the 
same  time  in  favor  of  the  same  enteiprlae  of  a 
five-mill  tax  on  all  the  property  witliin  the 
town  by  the  vote  of  the  property  ta^ayers 
therein. 

(Syllabus  by  the  Court) 

Appeal  from  Jndidal  district  court  parish 
of  Lincoln;  B.  B.  Dawkins,  Judges 

Action  by  the  Vlf^burg,  Shreveport  ft 
Pacific  Ballway  Company  and  othm  against 
W.  B.  Goodenough,  tax  odlector  Boaton. 
and  others.  Modified. 

The  plalntiers  alleged:  That  they  were 
owners  of  certain  property  In  the  town  of 
Buston,  which  they  described.  That  that 
town  bad  caused  said  property,  through  Its 
tax  collector,  Goodenough,  to  be  seized  and 
advertised  for  sale  for  a  five-mill  tax  levied 
for  the  year  1000  In  favor  and  In  aid  of  the 
Arkansas  Southern  Railroad  Company,  as 
assignee  and  transferee  of  the  Alexandria. 
Junction  City  &  Shreveport  RaHroad  Com- 
pany, a  corporation  formerly  organized  and 
doing  business  under  the  laws  of  Louisiana, 
with  Its  domldle  at  Buston.  That  by  act  of 
consolidation  and  transfer  by  authentic  act 
of  March  10,  1899,  aU  the  property,  rights, 
and  franchises  of  the  said  Alexandria.  Junc- 
tion City  &  Shreveport  Railroad  Company 
were  purchased  and  acquired  by  the  Arkan- 
sas Southern  Railroad  Company,  a  corpora- 
tion organized  and  doing  business  under  the 
laws  of  Arkansas,  with  Its  domicile  In  Junc- 
tion City,  In  said  state.  That  said  tax  so 
sought  to  be  levied  and  collected  by  the 
seizure  and  sale  of  their  property  was  II- 
t^al.  null  and  void,  and  In  violation  of  the 
laws  and  constitution  of  the  atate  of  Lonlti- 

>B«bMtrtnc  taitsd  Joai  MB, 


Digitized  by 


Google 


La.) 


YIOKSBUBG,  a  A  P.  BY.  CO.  t.  GOODENOUOtt 


405 


ana,  for  the  following  reasomi,  to  wit:  First 
Petitioners  show  that  all  the  property,  In- 
cluding their  own,  situated  within  the  limits 
of  the  town  of  Rnston,  La.,  and  advertised 
for  sale  as  aforesaid.  Is  subject  to  parochial 
taxation  by  the  parish  of  Lincoln,  in  which 
said  town  of  Boston,  La.,  Is  located;  that 
on  December  7,  1897,  pursuant  to  a  petition 
from  the  taxpayers  of  Lincoln  Parish,  La., 
the  police  Jury  of  the  said  parish  ordered 
an  election  to  be  held  In  said  parish  of  Lin- 
coln on  January  11,  1898,  to  test  the  aeaae 
of  the  property  taxpayers  of  the  said  parish 
as  to  the  leTy  and  collection  of  a  flTe-mUl 
tax  for  10  years  for  and  in  favor  of  said 
Alexandria.  Junction  City  A  Shrev^rt  Rail- 
road Company;  that  said  election  was  hdd 
aa  ordered;  that  said  tax  was  carried,  and 
that  on  January  17,  1898,  the  said  police 
Jury  of  the  parish  of  Lincoln,  by  Ordinence 

No.  ,  promulgated  the  result  of  the  said 

election,  declared  carried  and  levied  said  flve- 
mlU  tax  on  all  the  property,  real  and  per^ 
Bonal,  Bltnated  within  the  limits  of  Lincoln 
parish,  for  10  years,  to  begin  whenever  said 
Alexandria,  Junction  City  ft  Shreveport  Rail- 
road Company  should  be  completed  and  In 
operation  to  the  town  of  Rnston,  In  the  said 
parish  of  Lincoln,  state  aforesaid.  Petition- 
ers show  that  the  said  railroad  was  com- 
pleted to  the  town  of  Rnston  on  the   

day  of  September,  1890;  that  pursuant  to 
Its  said  ordinance  the  police  Jury  of  Lincoln 
parish  levied  a  flve-mlll  tax  on  all  property, 
real  and  personal,  situated  within  the  limits 
of  the  said  parish,  for  the  year  1900,  includ- 
ing the  property  of  petitioners  now  seized 
and  advertised  by  the  tax  collector  of  the 
town  of  Rnston,  La.,  as  aforesaid;  that  they 
have  paid  to  the  sheriff  and  ex  officio  tax  col- 
lector of  the  parish  of  Lincoln,  state  afore- 
said, the  said  flve-mlll  tax  levied  by  the  po- 
lice Jury  of  the  parish  of  Lincoln  for  the 
year  1900,  for  and  In  aid  of  the  said  Arkaur 
«aa  Southern  Railroad  Company,  as  assignee 
and  transferee  of  the  Alexandria,  Junction 
City  &  Shreveport  Railroad  Company,  on  all 
the  property  owned  by  petitioners  within  the 
limits  of  said  parish,  including  that  portion 
of  petitioner's  property  now  seized  and  ad- 
vertised for  sale  by  the  tax  collector  of  the 
town  of  Rnston,  La.,  as  aforesaid.  In  ordw 
to  collect  an  additional  flve-mill  tax  for  the 
year  1900  In  aid  of  the  same  railroad  enter- 
prise, to  wit,  the  said  Arkansas  Southern 
Railroad  Company,  assignee  and  transferee 
of  the  said  Alexandria,  Junction  City  & 
Shreveport  Railroad  Company;  that  this  a^ 
tonpt  by  the  town  of  Ruston  to  collect  a 
second  and  additional  flve-mlll  tax  for  the 
year  1900  on  the  property  of  petitioners  In 
aid  of  said  Alexandria.  Junction  City  ft 
Shreveport  Railroad  Company  is  In  violation 
of  and  without  warrant  and  authority  in  the 
laws  and  constitution  of  the  state  of  Louisi- 
ana, and  for  the  reason  that  two  special  tax- 
es, eadi  for  five  mllla,  for  10  years,  cannot 
ba  levied  on  die  aame  property  In  favor  of 


the  same  enterprise.  Second.  Petitlonera 
show  that,  even  If  legal,— which  Is  specially 
denied,— said  flve-mlll  tax  has  not  l>een  levied 
according  to  law.  In  that  no  legal  ordinance 
was  passed  by  the  trustees  of  said  town  of 
Rnston,  La.,  levying  and  ordering  said  tax 
collected.  Third.  That  no  notice  that  said 
taxes  were  due  and  delinquent,  or  demand 
for  the  payment  of  the  same  has  ever  been 
made  according  to  law.  Fourth.  Petitioners 
show  further  that  the  said  tax  collector  of 
the  town  of  Ruston,  La.,  Is  demanding.  In  ad- 
dition to  said  flve-mlll  special  tax,  penalties 
thereon  at  the  rate  of  2  per  cent,  per  month 
on  the  amount  of  the  principal  of  said  tax 
so  sought  to  be  collected  from  petitioners; 
that  the  demand  and  exaction  of  said  penalty 
Is  Illegal,  and  without  warranty  or  authority 
In  law;  that,  unless  restrained  by  order  of 
this  court  the  said  W.  E.  Ooodenongh.  tax 
collector  of  the  town  of  Louisiana,  will,  on 
July  6,  1901,  sell  petitioners'  said  property, 
as  hereinbefore  shown,  to  pay  said  Illegal 
flve-mlll  special  tax  and  the  Illegal  penalties 
demanded  thereon;  that  the  sale  of  petition- 
ers* said  property  will  work  an  Irreparable 
Injury;  and  that  a  writ  of  Injunction  is  nec- 
essary to  protect  petitioners'  rights  In  the 
premises.-  In  view  of  the  premises  petitioners 
prayed  that  the  said  W.  B.  Goodenough,  tax 
collector  of  the  town  of  Ruston,  La.,  and 
the  town  of  Ruston,  La.,  through  Its  ex- 
ecutive officers  and  mayor,  Z.  L.  Everett 
and  said  Arkansas  Southern  Railroad  Com- 
pany, be  duly  cited  to  appear  and  answer 
hereto  according  to  law;  'lhat  a  writ  of  In- 
junction issue,  forbidding  and  restraining 
the  said  W.  E.  GkM>denongh,  tax  collector  of 
the  said  tovm  of  Rnston,  La.,  from  proceed- 
ing further  with  the  advertisement  and  sale 
of  petitioners'  property  to  pay  said  Illegal 
flve-mill  special  tax  and  penalties  thereon  In 
favor  of  the  said  Alexandria,  Junction  City 
ft  Shreveport  Railroad  Company,  as  herein- 
before set  forth;  that  upon  final  trial  the 
said  flve-mlll  special  tax  and  penalties  sought 
to  be  levied  and  collected  by  the  town  of 
Ruston,  La.,  on  petitioners*  said  property  sit- 
uate In  the  limits  of  the  tovrn  of  Ruston,  La., 
be  declared  to  be  illegal,  null,  and  void,  and 
without  effect;  that  the  Injunction  sued  out 
herein  be  perpetuated  and  sustained  In  all  Its 
parts,  and  that  the  said  W.  B.  Goodenough, 
tax  collector  of  the  town  of  Ruston,  La., 
and  the  said  town  of  Ruston,  La.,  be  forever 
prohibited  from  proceeding  further  In  the  ad- 
vertisement and  sale  of  petitioners'  said 
property  to  pay  said  alleged  flve-mlll  special 
tax  and  the  penalties  demanded  thereon. 
Prayed  also  for  all  further  orders  and  de- 
crees necessary  In  the  premises,  for  all  costs, 
and  for  full  and  gmeral  relief. 

An  Injunction  was  ordered,  and  was  Issued 
as  prayed  for.  The  defendants  excepted: 
First  That  the  court  had  no  Jurisdiction  over 
the  subject-matter  alleged  in  plalntUfs'  peti- 
tion, and  that  there  was  no  law  granting  to 
courts  antbority  to  Inquire  Into  the  mattxx  of 
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Irregolarltj  of  elections  or  matters  affecting 
the  election,  its  promulgation,  and  tbe  levy 
of  the  tax,  unless  Act  No.  106  of  the  general 
asaemblr  of  1802  grants  such  authority,  and 
in  that  event  Ihe  right  of  action  Is  limited  to 
90  clays.  Second.  In  the  event  that  the  court 
holds  Act  No.  106  of  1882  is  applicable  to 
elections  hdd  under  article  270  of  the  consti- 
tution and  Act  No.  2tffi  of  1888,  then,  In  that 
event,  defendant  town  of  Boston  pleads  the 
prescrlptl(m  of  90  days  as  a  bar  to  plaintiffs* 
action  hi  this,  case,  and  as  a  bar  to  their 
right  to  recoTor,  or  sustain  their  demand. 
Third.  The  town  of  Buston  averred  that  more 
than  a  majority  of  her  cltlaens  in  numbw  and 
in  property  in  public  mass  meeting  assem- 
bled bef(»e  the  Arkansas  Southern  Baliroad 
survey  was  made,  and  l>efore  the  line  was 
located,  oftered  and  proposed  to  the  manager 
and  president  of  said  railroad  and  its  promo- 
ters that  if  they  would  run  said  railroad 
through  Lincoln  parish  and  through  the  town 
of  Buston,  and  establish  its  depot  within  the 
corporate  limits  of  the  town,  they  would  get 
for  the  road  the  right  of  way,  depot  grounds, 
and  vote  to  said  road  a  five-mill  parish  tax 
and  a  fiTe-mlll  town  tax,  and  pay  them  $0,000 
In  money,  whliA  proposition  was  submitted  to 
the  officials  of  said  railroad  through  the 
chairman  of  the  mass  meeting,  and  by  said 
officials  accepted;  that  more  than  a  majority 
of  the  citizens  of  Buston  petitioned  the  town 
authorities  to  hold  said  election;  that  said 
election  was  legally  h^d  on  April  25,  1689, 
pursuant  to  said  agreement  and  petitions  and 
call,  and  that  only  three  votes  were  cast 
against  the  tax  aod  only  f2,200  worth  of 
property  against  it;  that  said  Section  was 
legally  promulgated  in  April,  1898,  and  tax 
ordered,  levied,  assessed,  and  collected  as 
soon  as  the  said  railroad  reached  the  town  of 
Buston;  that  the  said  railroad  reached  Bua- 
toD  and  established  depots  in  December,  1898, 
and  had  been  la  operation  ever  since;  that 
plaintiffs  had  full  notice  and  knowledge  of 
the  election,  acquiesced  in  the  election,  and 
they  Influenced  others  to  vote;  that  they  bad 
l^ai  notice  that  the  tax  was  due,  and  came 
forward  in  person  or  through  agents  and  paid 
all  their  town  tax,  except  the  flve-mlU  rail- 
road tax;  that  this  they  refused  to  pay,  and 
were  thereby  estopped  from  denying  legal 
notice  if  not  properly  served;  that  plaintiffs 
had  stood  silently  by,  and  with  full  knowl- 
edge of  all  the  facts,  for  more  than  two 
years  from  date  of  election,  and  permitted 
the  Arkansas  Southern  Baliroad  Company  to 
build  the  railroad,  establish  its  depots  and 
workshops,  and  expend  large  sums  of  money 
in  good  faith  on  the  promises  of  the  citizens 
and  the  five-mill  tax  voted  by  Buston,  and 
that  plaintiffs,  as  well  as  the  town  of  Huston, 
had  reaped  the  benefits  of  an  enhanced  value 
of  property,  and  increase  In  trade  and  frights 
and  population,  and  were  therefore  estopped 
at  this  late  date  from  denying  the  legality, 
irregularity,  or  constitutionality  of  the  tax, 
or  of  the  special  dection,  or  the  aaaeument 


and  collectloa  of  the  tax,  or  from  contestlag 
the  tax  or  Its  collection  upon  any  other 
ground.  Fourth.  Plaintiffs*  petition  disclosed 
no  legal  cause  of  action,  and  no  ground  for 
injunction.  They  prayed  tliat  these  excep- 
tions and  pleas  be  sustained,  snd  that  plain- 
tiffs' suit  be  dismissed,  and  the  Injunction  dis- 
solved, with  costs,  and  with  legal  and  stat- 
utory damages.  These  exceptions  were  re- 
ferred to  the  merits. 

The  defendants,  under  benefit  and  reserva- 
tion of  their  exceptions,  answered.  After 
pleading  the  general  Issue,  they  admitted  that 
the  property  of  the  two  idaintiffs  in  this  case 
was  advertised  for  sale  to  enforce  the  pay- 
ment of  the  five-mlU  special  tax  voted  In  fa- 
vor of  the  Arkansas  Southo'n  Baliroad  Com- 
pany by  the  town  of  Buston  on  April  25, 
1898,  and  averred  that  said  proceeding  was 
legal  and  necessary,  for  the  reason  that  plain- 
tiffs had  refused  to  pay  said  taxes,  of  which 
they  had  due  and  ample  notice;  that  aaid 
apeclai  tax  by  the  town  of  Buston,  hi  addi- 
tion to  the  special  tax.  from  the  parish  of  Lin- 
coln, was  demanded  as  an  Indispensable  con- 
dition precedent  to  Arkansas  Southern  Bail- 
road  Company  boilding  its  Une  of  railway 
into  Buston;  that  said  tax  was  explicitiy 
and  publicly  promised  and  pledged  by  tlie  cit- 
izens of  Buston  in  mass  meeting  assembled; 
that  the  electkm  was  legally  called,  adver- 
tised, and  held,  and  resulted  hi  an  over- 
whelming majority  In  number  of  votes  and 
value  of  property  In  favtw  of  said  tax,  th«e 
behig  but  three  rotes  and  ^2,250  of  prapeity 
cast  against  it;  that  the  result  of  said  elec- 
ticm  was  pr(^>erly  promulgated,  and  tax  lev- 
led  and  ordered  collected  In  accordance  with 
law;  that  the  Arkansas  Southern  Baliroad 
was  completed  to  Buston  In  Deccsaber,  1899. 
and  all  its  obligations  and  duties  under  its 
contract  with  the  people  of  Buston  were 
faithfolly  and  fully  performed,  and  under 
said  contract  tt  was  ratitied  to  the  tax  of 
five  mills  for  the  year  1800,  and  that  said 
tax  bad  been  cheerfully  and  promptly  paid 
all  of  the  pn^>erty  holders  in  the  town 
of  Buston  except  these  plaintiffs  and  a  few 
others  who  have  enjoined  In  another  suit  on 
the  docket  of  the  court;  that  but  for  said 
tax  and  other  InducemoitB  the  Arkansas 
Southern  Baliroad  would  never  have  htea 
built  to  and  through  the  town  of  Buston; 
that  the  building  of  said  road  bad  largely  In- 
creased the  population  and  the  business,  and 
enhanced  the  value  of  all  the  ivoperty  in  the 
town  of  Buston;  that  both  of  plaintifCs  own 
a  large  amount  of  property  within  the  cor- 
porate limits  of  said  town;  they  have  re- 
ceived and  enjoyed  Immense  benefits  from  the 
building  of  the  Arkansas  Southern  Itallroad, 
and  it  would  be  nmnlfestly  unjnst  and  In- 
equitable to  permit  them  to  enjoy  the  benefits 
and  repudiate  the  obligations  which  their 
low  property  holders  had  voluntarily  assum- 
ed; that  said  tax  was  voted  under  article 
270  of  the  constitution  of  1886  and  Act  No. 
202  of  1808;  that  It  vaa  laval  and  oonstl- 
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tutkmal,  and  vai  voted  with  a  foil  knowl- 
«dge  of  «U  tba  facts,  and  plalntUTs  stood 
aloof  and  mad*  no  opposition  or  contest  in  the 
time  prescribed  by  law,  nor  until  tbe  Arkan- 
sas Southon  Railroad  Company  bad  accept- 
ed in  good  faiUi.  and  acted  on  tbe  promulgat- 
ed result  of  said  election.  And,  asanmlng  the 
attituda  of  plaintiffs  In  reconrentloi,  tittese 
req^ndenta  aTored  tliat  tbe  injunction  sued 
«ut  liereln  was  wrongful,  Intprovldwt,  and 
wittiottt  legal  canse;  tbat  reqjtondenta  bad 
been  damaged  thereby  in  delay,  expense,  trou- 
ble, and  attmneys'  fees  in  tbe  fall  sum  of 
$500  special  damages.  They  prayed  (defend- 
ants W.  Sj.  €K>odenough,  tax  collector,  and 
Z.  L.  Brerett,  mayor,  of  the  town  of  Bustoa) 
tbat  the  demsnda  of  plaintiffs  be  rejected, 
tbat  tbe  injunction  be  dlssolTed,  and  tbat 
the  tax  collector  be  n'dered  to  proceed  with 
tbe  aale  enjoined  to  enforce  the  payment  of 
the  special  tax  voted  to  favor  of  the  Arkan- 
sas Southern  Railroad  Company,  and  that 
respoodents  tiave  Judgmoit  agaloat  plaintiffs 
in  solldo  for  the  sum  of  $500  special  damagea. 
and  for  costs  and  general  relief. 

'Hie  parties  entered  into  the  following 
statement  of  facts:  "(1>  It  is  agreed  and  ad- 
mitted that  tbe  plaintiffs  are  property  own- 
ers and  taxpayers  of  the  town  of  Bnston 
and  the  parish  of  Lincoln,  state  of  Louisi- 
ana, and  residents  of  the  parish  of  Ouachita, 
In  said  state.  (2)  That  plaintUEs  are  the  own- 
^8  of  the  property  situated  In  the  town 
•of  Huston,  hiL,  as  described  In  their  peti- 
tion and  in  the  advertisement  of  tax  sale  by 
W.  S.  Good  enough,  tax  effector  of  tbe  towu 
of  Ruston,  La.,  a  copy  of  which  Is  attached 
to  tbe  petition.  (8)  That  at  the  date  of  the 
,  filing  of  the  petition  herein  the  town  of  Ru»- 
ton.  La.  through  its  mayor  and  tovm  author- 
ities, and  more  especially  Ita  tax  collector, 
W.  E.  Ooodenough,  had  adzed  and  advertised 
for  sale  on  Saturday.  July  9,  1001,  all  tbe 
property  belonging  to  the  plaintiffs  situated 
la  tlie  town  of  Rnaton,  La.,  to  pay  a  certain 
llTe-mill  spedal  tax  levied  by  the  said  town 
of  Ruston,  La.,  for  the  year  1900.  in  favor 
of  aed  In  aid  of  the  Arkansas  Southern  Rail- 
road Company,  as  assignee  and  transferee 
of  tbe  Alexandria,  Junction  City  &  Shreve* 
port  Railroad  Company,  together  with  pen- 
alties thereon  at  the  rate  of  2  per  cent  per 
montb  on  the  amount  of  tbe  principal  of  said 
tax  sought  to  be  collected  from  plaintiffs,  in 
addition  to  other  costs  of  seizure.  (4)  That 
plaintiffs  bad,  previous  to  the  Institution  of 
this  Bult,  paid  all  other  state,  parlsli.  mu- 
nicipal, and  spedal  taxes  demanded  by  the 
state  of  Louisiana,  the  perish  of  Lincoln,  and 
the  town  of  Ruston.  for  the  year  1900,  on 
all  of  their  property  within  the  limits  of  the 
parish  of  Lincoln  and  tbe  town  <rf  Ruston, 
state  of  Ijoulsiana,  at  the  following  rate  of 
levy,  to  wit:  To  the  sheriff  and  ex  officio 
state  tax  collector  of  the  parish  of  Lincoln: 
State  tax,  6  mills;  parish  tax,  6H  milla; 
schools  tax,  1^  mills;  Ruston  district  school 
tax,  4  mlUa;  apadal  tax  levted  by  tbe  parlab 


of  Lincoln  In  aid  of  tlie  AAanaai  BonUMm 
Railroad  Company,  as  tlie  assignee  and  trans- 
feree of  tbe  Alexandria,  Jnnetloik  •  Olty  4s 
Shreveport  Railroad  Company,  6  miU8,^-^tal 
rate  of  levy  paid  to  the  shoifl.  S3  mUls.  To 
iho  town  of  RnatCHt:  Town  tax  for  apeclBl 
purposes.  4  mllla;  special  waterwwks  and 
electric  light  tax,  5  mllla,— total  rate  of  levy 
f<w  the  year  1900  by  plahitlffs  on  property 
situated  within  the  limits  of  tbe  town  of  Rus- 
ton, La..  82  mllla.  (6)  That  all  of  plalntiflk' 
property  within  tbe  limits  of  tbe  town  of 
Ruston,  La.,  and  advertised  for  sale  as  aforo< 
said.  Is  subject  to  parochial  taxation  by  the 
parish  of  Lincoln,  in  which  parish  the  aald 
town  of  Ruston.  La.,  la  dtuated.  (6)  niat 
on  December  7,  1897.  on  the  petition  of  the 
taxpayers  of  Lincoln  pariah.  La.,  flie  police 
Jury  of  said  parish  ordered  an  election  to  be 
held  In  said  parish  of  Lincoln  on  January  11. 
1688,  to  test  the  sense  of  the  property  tax- 
payers of  said  parish  aa  to  the  levy  and  col- 
lection of  a  special  flvfr4nlll  tax  for  ten  years, 
for  and  In  favor  of  tbe  Alexandria,  Junction 
City  &  Shreveport  Raihroad  Company.  That 
the  said  election  was  held  as  ordered,  and 
said  tax  carried  by  a  legal  majority:  and 
that  on  January  17,  1808.  tbe  p<^oe  Jury  of 
the  pariah  of  Lincoln  promulgated  the  r»- 
anlt  of  Bald  election,  declaring  the  aama  car- 
ried, and  levied  the  aald  special  flva-mlll  tax 
on  all  tbe  property,  real  and  personal,  al^ 
uated  within  the  Ihnlts  of  Llnctto  pariah 
(hicludlng  tbat  situated  within  the  limits  of 
the  town  of  Ruston),  and  for  ten  years,  to 
begin  whenever  said  Alexandria,  Janctlra 
City  &  Shreveport  Railroad  Company  should 
be  completed  and  in  operation  to  the  town  of 
Ruston,  ta  said  parish  of  Lincoln;  and  that 
at  the  said  special  election  held  by  the  par- 
iah of  Lincoln  on  January  11, 1898,  the  prop- 
erty taxpayers  of  the  town  of  Ruston  partic- 
ipated In  said  election,  voted  thereat.  (7) 
That  on  the  ■'  day  of  by  notarial 
act,  passed  before  W.  R.  'Roberts,  a  notary 
public  within  and  for  the  parish  of  Union, 
state  of  Louisiana,  tbe  Arkansas  Southern 
Railroad  Company,  one  of  tbe  defendants 
her^  acquired  all  tbe  i^perty  rights,  fran- 
chises, and  credits  of  the  Alexandria,  Junc- 
tion City  &  ShrevepcHrt  Railroad  Company, 
including  the  said  special  five-mill  tax  voted 
by  the  property  taxpayers  of  the  parish  of 
Lhkcoln,  first  above  set  forth.  (8)  That  said 
railroad  was  completed  to  tbe  town  of  Rus- 
ton on  the  day  of   ■       and  that  the 

p^ice  Jury  of  Lincoln  pariah  levied  the  said 
five-mill  special  tax  In  aid  of  aald  railroad 
company  on  all  property,  real  and  i)er8onaI, 
situated  within  the  limits  of  said  parisb  for 
the  year  1900.  Including  the  prop^ty  of  tbe 
plaintiffs  seized  and  advertised  by  the  tax 
collector  of  tbe  town  of  Ruston,  La.,  as  her» 
Inabove  set  forth.  That  plaintiffs  have 
paid  to  the  sheriff  and  ex  officio  tax  collector 
for  the  pariah  of  Lincoln,  state  aforesaid,  the 
said  five-mill  special  tax  levied  by  tbe  parish 
of  Lincoln  for  the  year  1900  for  and  In  aid 

Digitized  by  GooqIc 


408 


S2  SOUTHISRN  BBPORTEB, 


of  tbe  ArkansaB  Sonthem  Railroad  Ciompany, 
as  assignee  of  the  Alexandria,  Junction  City 
&  Sbrereport  Railroad  Company,  on  all  the 
property  owned  by  plaintias  wltbln  the  lim- 
its of  said  parish,  including  that  portion  of 
the  plaintiffs*  property  seized  and  adTertlsed 
for  sale  by  W.  B.  Goodenough,  tax  collector 
of  the  town  of  Rueton,  La.,  as  above  shown. 
(10)  That  the  said  fiTe-mlll  special  tax  voted 
by  the  property  taxpayers  of  the  parish  of 
Lincoln  In -aid  of  the  said  Alexandria,  Junc- 
tion Cl^  &  Shreveport  Railroad  Company, 
and  now  owned  by  tbe  Arkansas  Sontbem 
Railroad  Company,  was  levied  for  the  first 
time  on  tbe  tax  roll  of  1900,  and  is  still 
due  and  collectible  for  each  of  tbe  nine  years 
succeeding  tbe  year  1000.  (11)  That  the  said 
special  flve-mlU  tax  In  favor  of  the  Alexan- 
dria, Junction  City  &  Shreveport  Railroad 
Company  (now  owned  by  the  Arkansas 
Southern  Railroad  Company)  sought  to  be 
levied  by  and  collected  by  the  town  of  Rus- 
ton.  La.,  by  the  seizure  and  sale  of  the 
plalntiftB*  property,  is  also  sought  to  be  levied 
for  a  term  of  ten  years,  from  tbe  year  1900 
to  tbe  year  1909,  both  biciusive.  (12)  That 
the  Arkansas  Southern  Railroad  Company  is 
the  assignee  and  transferee  and  owner  of  all 
the  property,  rights,  franciUses,  and  credits 
of  the  Alexandria,  Junction  City  &  Shreve- 
port Railroad  Company,  Including  tbe  flve- 
mtU  special  tax  levied  by  the  parish  of  Lin- 
coln for  a  period  of  ten  years  be^nnlng  with 
tbe  year  1900  in  aid  of  the  said  road,  and  the 
said  special  flve-mlll  tax  sought  to  be  levied 
and  collected  by  tbe  town  of  Rnston  for  a 
period  of  ten  years  from  the  year  1900,  In 
aid  of  tbe  said  Alexandria,  Junction  City  & 
Shreveport  Railroad  Company.    (13)  That  on 

the  day  of  March,  1899,  on  petition  of 

the  property  taxpayers  of  the  town  of  Rns- 
ton, but  which  petition  was  not  signed  by 
eltber  of  the  plaintiffs  herein,  the  mayor  and 
council  of  said  town  ordered  a  special  elec- 
tion to  be  held  by' the  taxpayers  of  said  town 
of  Rustoa  on  April  25,  1809.  to  test  the 
sense  of  the  prop^ty  taxpayers  of  said  town 
as  to  the  levy  aud  collection  of  a  special  five- 
mill  tax  for  ten  years  for  and  in  favor  of  the 
Alexandria,  Junction  City  &  Shreveport  Rail- 
road Company,  since  acquired  by  the  Arkan- 
sas Southern  Railroad  Company;  that  said 
election  was  duly  advertised,  and  held  as  or- 
dered; tiiat  plaintiffs  did  not  vote  at  said 
election;  and  said  tax  carried  by  a  majority 
In  number  and  amount,  and  on  May  2,  1899, 
the  mayor  and  council  of  tbe  town  of  Rus- 
ton  promulgsted  the  result  of  Euild  election, 
declaring  tbe  same  carried,  and  levied  the 
said  special  flve-miU  tax  on  all  tbe  property, 
real  and  personal,  situated  In  the  corporate 
limits  of  Ruston  for  ten  years,  to  begin 
whenever  said  company  should  complete  aud 
put  in  operation  Its  railroad  to  tbe  town  of 
Ruston;  that  said  road  was  completed  and 
put  in  operation  on  tbe  4tb  day  of  December, 
1890,  and  said  special  tax  was  levied  for  the 
year  1900^  and  collected  from  all  the  tax- 


payers of  Rnston,  resident  and  nonresident 
except  tbe  plaintiffs  in  this  suit  and  the 
plaintiffs  In  the  suit  of  M.  A.  Laurence  et 
aL  V.  W.  E.  Goodenough  et  al.,  now  pending 
on  the  docket  of  the  district  court  of  Uncola 
parish,  which  latter  suit  has  eight  plaintiffg, 
and  enjoins  the  collection  of  less  than  one 
hundred  dollars  of  tax;  that  plaintiffs  were 
duly  notified  by  the  tax  collector  of  tbe  town 
of  Ruston,  La.,  that  all  town  and  special 
taxes  for  1000  were  due  and  unpaid,  and  on 
December  2(t,  1900,  plaintiffs  made  a  tender 
to  tbe  tax  collector  of  all  taxes  due  except 
the  tax  enjoined  herdn,  which  plaintiffs  re- 
fused to  pay,  and  tbe  said  tender  was  ac- 
cepted by  the  tax  collector,  leaving  tbe  spe- 
cial tax  of  five  mills  in  aid  of  the  railroad 
herein  enjoined  to  be  collected.  This  Sep- 
tember 10,  1901.  Stubbs  &  Russell,  Attys. 
for  Plaintiffs.  F.  W.  Price,  A.  A.  Ounby, 
Attys.  for  Defendants." 

Tbe  district  court  rendered  Judgment  Id 
favor  of  the  plaintiffs  sustaining  the  Injuue- 
tion  sued  out  against  the  defendant  Good- 
enough,  tax  collector,  to  the  extent  of  pre- 
venting the  defendant  from  attempting  to 
sell  tbe  property  of  the  plaintiffs  for  the 
purpose  of  collecting  the  2  per  c&at  penalty; 
and  it  further  ordered  that  **in  all  other  re- 
spects the  injunction  be  dissolved,  with  per- 
mission to  the  defendants  to  proceed  to  the 
collection  of  the  special  tax  of  five  mills.  It 
is  further  ordered  that  the  demand  In  re- 
convention be  rejected,  and  that  defendants 
pay  costs.  Done,  read,  and  signed  In  opea 
court  this  10th  October,  1901.*'  The  ptahi- 
tiffs  appealed. 

Defendants  moved  In  the  supreme  court  to 
amend  the  Judgment  by  allowing  S  per  cent 
interest  on  the  taxes  enjoined  from  the  date 
they  fell  due  (January  1,  1001),  and  by  ren- 
dering Judgment  against  plalntlffB  In  favor 
of  defendants  for  flOO  damages. 

Stnbbs  As  Rnssell  (Franda  P.  Stubba,  Jr.. 
of  counsel),  for  app^lants.  Fred  W.  Price, 
for  appelleee  town  of  Rnston  and  Arkansas 
Southern  R.  Co.  Farrar,  Jonaa  A  Kratt- 
schnltt  and  Andrew  Angnstua  Gnnlv,  for 
appellee  Arkansas  Southern  R.  Co. 

NIOHOLLS,  0.  J.  (after  stating  tbe  facts). 
The  main  issue  in  this  case,  as  appears  by 
the  agreed  statement  of  facts  accompany- 
ing this  opinion,  la  as  to  the  constitutional 
right  and  power  and  the  extent  of  the  con- 
stitutional right  and  power  of  the  taxpayers 
of  tbe  town  of  Ruston,  in  Lincoln  parish,  to 
tax  themselves  In  aid  of  a  railroad  enterprise. 
Independently  of  the  action  of  tbe  taxpayers 
of  tbe  parish  of  Lincoln,  under  the  provisions 
of  article  270  of  the  constitution  of  1S98. 
The  question  Is  whether,  after  the  taxpayers 
of  tbe  parish  of  Lincoln,  as  such,  bad  voted 
in  favor  of  a  five-mill  tax  in  aid  of  the 
construction  of  a  ralhoad  upon  all  of  tbe 
property  of  that  parish.  Including  that  with- 
in the  town  of  Buston,  tbe  taxpayers  of  the 
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town  of  Huston,  as  such,  had  the  right  and 
anthorltr  to  vote  In  fRTor  of  a  second  flve- 
mlll  tax  m  aid  of  the  constnictkm  of  the 
flame  w  anotha  railroad  upon  all  the  prop* 
erty  In  the  town  of  Bnaton.  The  plalntifl 
nrsei  that  they  had  no  such  rlg^t  and  that 
the  pow«  of  tbe  taxpayen  of  the  town  to 
tax  thenuelrai  for  anch  a  purpose  was  ex- 
hausted when  the  taxpayers  of  tiie  parish 
had  exovlsed  their  rlg^t  of  ha-ving  a  flve- 
rntll  tax  levied  for  that  purpose  on  all  «f  the 
property  In  the  parish.  They  object  that  tbe 
taxpayers  of  the  town  cannot  be  made  to 
contribute  a  ten-mlU  tax  In  aid  of  the  con- 
etmctlon  of  a  railroad  wtara  those  of  the 
balance  of  the  parish  are  to  contribute  only 
a  flve-miU  tax  for  the  same  road  or  tot  other 
roads. 

Article  232  of  the  constitution  of  1898  de- 
clares that  the  state  tax  on  property  for  all 
purpoaee  whatever,  Includlog  expense  of  gov- 
ernment schools,  levees,  and  Interest,  sboUld 
not  exceed  In  any  one  year  six  mills  on  the 
dollar  of  Its  assessed  valoatlon,  and,  except 
as  otherwise  provided  In  this  constitution,  no 
parish,  mnnlclpal.  or  public  board  tax  for  all 
purposes  whatsoever  shall  excerd  tn  any  one 
year  ten  mlUs  on  tiie  dollar  of  valuation: 
provided,  that  for  giving  additional  support 
to  public  schools  and  for  the  purpose  of  erect- 
ing and  constructing  public  buildings,  public 
school  bonsee,  bridges,  wharves,  levees,  sew- 
erage work,  and  other  works  of  permanent 
public  Improvement,  the  title  to  which  shall  be 
In  the  public  any  parish,  manldpallty,  ward, 
or  school  district  may  levy  a  special  tax  In 
excess  of  such  limitation  whenever  the  rate 
of  such  Increase  and  the  number  of  years  It 
Is  to  be  levied  and  the  purposes  for  which 
the  tax  Is  Intended  shall  have  been  submitted 
to  a  vote  of  the  property  taxpayers  of  such 
parish,  munldpallty,  ward,  or  school  district 
entitled  to  vote  nnder  the  election  laws  of  the 
state,  and  a  majority  of  the  same  In  numbers 
and  In  value  voting  at  such  election  shall 
have  voted  therefor.  Article  270  declares 
that  the  general  assembly  shall  have  power 
to  raact  general  laws  authorizing  the  paro- 
chial, ward,  and  municipal  authorities  of  the 
state,  by  a  vote  of  the  majority  of  the  prop- 
erty taxpayers  In  number  entitled  to  vote 
under  the  provisions  of  this  constitution,  end 
In  value,  to  levy  special  taxes  In  aid  of  pub- 
lic Improvements  or  railway  ent^prlses:  pro- 
vided, that  such  tax  shall  not  exceed  the  rate 
of  five  mills  per  annum,  nor  extend  for  a 
longer  period  than  ten  years:  and  provided, 
further,  that  no  taxpayer  shall  be  permitted 
to  vote  at  such  election  unless  he  shall  have 
been  assessed  In  the  parish,  ward  or  mu- 
nicipality to  be  affected  for  property  the  year 
previous.  The  article  of  tbe  constitution  of 
1879  correspoodlDg  to  article  270  of  that  of 
1808  was  article  242.  It  read  as  follows: 
'The  general  assembly  shall  have  power  to 
enact  general  laws  authorizing  the  parochial 
mnnlclpal  authorities  of  the  state  under 
certain  drcamstancea  by  a  vote  of  the  nufc< 


Jority  of  the  property  taxpaym  In  numbers 
and  tn  value  to  levy  special  taxes  In  aid  of 
puUlc  Improvanents  or  railroad  enterprises, 
provided  that  such  tax  shall  not  exceed  the 
rate  of  five  mills  per  annum,  nor  extend  for 
a  longer  period  than  ten  years."  The  general 
assembly  In  1898  passed  a  law  known  as 
"Act  No.  202,"  entitled  "An  act  authorlzIi« 
the  parochial,  ward  and  moniclpal  authori- 
ties of  the  state  by  a  majority  vote  of  tlie 
property  tax  payers.  Including  woman  prop- 
erty tax  payers,  In  number  entitled  to  vote 
under  the  provisions  of  tbe  constitution  of 
1898,  and  hi  value,  to  levy  special  taxes  In 
aid  of  public  Improvements  or  railway  enter- 
prises," when  "authorized  by  a  vote  of  a 
majority  of  the  property  tax  payers  In  num- 
ber entitled  to  vote  under  the  provisions  of 
the  constitution  and  In  value,  provided  that 
sncb  tax  shall  not  exceed  the  rate  of  flvfr 
mills  per  annum,  nor  extend  for  a  larger 
poiod  than  ten  years,  and  provided  further 
that  no  tax  payer  shall  be  permitted  to  vote 
at  such  election  unless  he  shall  have  been  as- 
sessed In  the  parish,  ward  or  municipality 
to  be  affected  for  property  the  year  previous." 
The  second  section  provided  that  the  petition 
sliall  be  signed  by  the  prop^ty  taxpayers  of 
such  parish,  ward,  or  municipality,  and  shall 
designate  tbe  object  and  amount  of  the  taxe» 
to  be  levied  each  year,  and  the  number  of 
years  it  shall  be  levied.  Tbe  seventh  section 
provided  that  the  police  Jury  of  any  parish^ 
for  said  parish  or  any  ward  therein,  or  the- 
municipal  authorities  of  any  municipality, 
shall,  when  the  vote  Is  in  favor  of  tbe  levy 
of  said  taxes.  levy  and  collect  annually.  In 
addition  to  other  taxes,  a  tax  upon  all  tax- 
able property  within  said  parish,  ward,  or 
municipality,  an  amount  sufficient  to  pay  the 
amount  specified  to  be  paid  In  said  petition, 
and  such  police  Jury  and  municipal  authori- 
ties shall  have  the  same  authority  and  right 
to  enforce  the  collection  of  such  special  tax 
as  may  be  authorized  by  such  election  a» 
Is  or  may  be  conferred  upon  them  for  the- 
coUection  of  other  taxes,  which  taxes  so  col- 
lected shall  be  paid  for  the  purposes  nameit 
In  said  petition,  and  paid  over,  when  collect- 
ed, by  the  proper  officers,  to  the  treasurer, 
tor  the  person  or  corporation  ^titled  thereto, 
after  deducting  lawful  commission  for  col- 
lecting same.  The  taxes  referred  to  In  arti- 
cle 232  of  the  constitution  as  parish,  mu- 
nicipal. CUT  public  board  taxes,  are  those 
which  are  levied  by  the  political  bodle» 
named  In  their  regular,  general,  and  wpll-rec- 
ognlzed  powers  of  administration.  The  con 
stitntlon.  after  ordaining  that  no  parish, 
municipal,  or  public  board  tax  shall  exceed 
In  any  one  year  10  mills  on  the  dollar,  added' 
by  way  of  proviso  that  any  parish,  municipal 
corporation,  ward,  or  school  district  may,  for 
certain  purposes,  specially  enumerated,  levy 
a  special  tax  In  excess  of  the  said  limitation, 
whenever  the  rate  of  such  Increase  and  the 
number  of  years  It  Is  to  be  levied  and  the 
purposes  for  which  the  tax  Is  Intended  shall' 
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taave  been  aDhmltted  to  a  Tote  of  the  prop^- 
ty  taxpayer*  of  flu<^  parlsb,  municipality, 
ward,  or  B<dMwl  district  «tttled  to  rote  un- 
4ra  the  dectlOD  laws  ot  the  state,  and  a  ma- 
jority of  the  some  shall  have  voted  therefor. 
It  will  be  seen  that  the  action  of  the  tax- 
payers at  the  election  here  provided  for  is 
not  to  c<»istltiite  these  Tarloue  local  authori- 
ties public  agencies  to  carry  oat  the  ex- 
pressed will  oi  the  taxpayers  In  respect  to 
-matters  oatslde  of  tiielr  reffular,  wlluary, 
legislative  authority  and  functloDS,  but  to 
simply  fornlsh  additimal  means  t»  those 
which  might  be  deemed  necessary  to  carry 
out  property  and  snccesafnlly  certain  speci- 
fied objects  already  falling  under  and  within 
their  general  Jurisdiction.  The  taxes  to  be 
levied  and  collected  were  stlU  to  be  parish 
taxes,  municipal  taxes,  and  pnblle  board  tax- 
es, and  to  be  utilized  and  ftdmlalstered  upon 
by  the  local  authorities  in  their  respective 
capacities.  The  taxes  to  be  levied  and  rais- 
ed under  article  270  of  the  constitution  are 
for  purposes  which  are  withdrawn  entirely 
from  within  the  jurisdiction  of  these  local 
authorities  acting  In  their  general  legislative 
■capacities.  Any  action  extended  for  the  pur^ 
pose  of  affording  aid  to  public  Improvements 
of  the  diaracter  referred  to  In  artlide  270  of 
the  coiustitution  and  for  railway  enterprises 
would  be  extended  not  to  th«  parish  or  mu- 
nlcipalltiee  or  wards,  tiinragb  autbcMltles  act- 
ing for  and  In  babalf  of  tlie  corporate  bodies, 
t)ut  by  the  propwty  taxpayers  of  the  par- 
ishes, those  of  the  municipalities,  and  those 
«f  the  wards  supposed  to  be  specially  inter- 
ested and  affected  thereby.  To  the  property 
taxpayers  within  cwtaln  territorial  limits 
identical  with  those  of  certain  recognised 
political  subdivisions  was  granted  "local  op- 
tion" In  respect  to  furnishing  tbe  aid  author- 
ized to  be  extended  by  article  270  of  tbe  con- 
stitution. The  taxpayers  within  the  parish 
limits,  tbose  wltliin  tbe  municipal  limits,  and 
those  within  the  ward  Ibnits  were  each  vest- 
■ed  with  local  option  power  of  limited  taxa- 
tion for  local  benefit  In  respect  to  the  par- 
ticular subject  of  extending  aid  for  railway 
enterprises.  Tbe  elections  to  be  held  with- 
in these  differmt  territories  to  ascertain  the 
will  of  tbe  taxpayers  on  this  subject  are  not 
initiated  by  these  authorities,  but  called  by 
tbe  parochial  authorities  at  the  Instance  of 
taxpayers  residing  anywhere  within  a  parish 
when  aid  Is  sought  to  be  extended  by  tbe 
taxpayers  of  the  parish  at  large,  and  by  the 
city  or  town  authorities  when  the  aid  Is 
sought  to  be  extended  by  the  taxpayers  of  a 
«lty  or  town.  The  elections  held,  are  parish 
elections  or  city  elections,  as  the  case  may 
be;  the  votes  are  east  and  the  result  announ- 
■ced  under  different  sets  of  officials;  so,  also, 
are  the  taxes  levied,  collected,  and  distrib- 
uted. Where  a  taxpayer  within  a  city  votes 
at  a  parish  election,  he  votes  as  a  parish  tax- 
payer; when  he  votes  at  a  town  electkm,  he 
does  BO  as  a  city  taxpsyer;  when  aid  Is 
sought  to  be  extended      the  parish  taxpay- 


ers, the  Interests  of  particular  towns  within 
tbe  parish  limits  are  only  Incidentally  con- 
sidered and  concerned.  The  benefit  to  the 
parish  SB  a  whole  la  tbe  object  in  view. 
Wlien  aid  la  sought  to  be  extended  by  tbe 
city.  It  is  the  Interest  of  the  taxpayers  of 
that  particular  dty,  and  the  benefits  to  be 
received  by  them,  which  controls  tbe  situa- 
tion. 

Counsel  for  defendants,  in  their  brief,  say: 
"The  source  and  object  ot  these  special  taxes 
are  so  esseutlaUy  different  from  tbose  of  or- 
dinary govmimental  taxation  that  entirely 
different  rules  of  Interpretation  have  been 
and  must  be  applied  to  the  two  cases.  A 
local  assessment  is  not  a  tex,  but  a  consid- 
eration for  tbe  enhancement  of  the  value  of 
the  property  of  the  community.  This  court 
has  grossly  decided  that  a  local  assess- 
ment Is  not  a  tax  eo  nomine,  and  is  not  gov- 
erned by  the  provisions  of  the  constitution  on 
the  general  subject  of  taxation,  but  is  levied 
entirely  Independently  of  all  said  provlalona. 
Mnnson  v.  Board,  43  La.  Ann.  IS,  8  South. 
006."  They  refer  the  court  In  supped  of  tbe 
position  taken  by  them  In  this  case  to  Town 
of  Uansfleld  v.  Police  Jury.  47  La.  Ann. 
1267,  17  South.  792;  FullUove  v.  FoUce  Jury, 
61  La.  Ann.  SCO,  2S  South.  302;  WUson  v. 
Board,  188  111.  448,  27  N.  B.  203;  Adams 
Savbxgs  Inst.,  136  N.  Y.  62,  83  N.  O.  622; 
State  r.  Lancaster  County  Oom'n,  6  Neb. 
214;  Jones  v.  Hurlburt.  13  Neb.  181,  13  N. 
W.  5;  Irwin  v.  Loire.  89  Ind.  640;  Todd  v. 
Olty  of  I^urens,  48  S.  a  S96,  28  S.  B.  682; 
City  of  lola  v.  Morlman,  46  Kan.  49,  26 
Pac.  485;  Scott  v.  Hansbecr,  94  Ind.  1;  U. 
8.  V.  Macon  County  Court  (O.  C.)  75  Fed. 
259;  Adams  v.  Savings  Inst  (Sup.)  20  N.  T. 
Supp.  12;  Board  v.  Bitting,  9  N.  BC.  688,  58 
Pac.  895;  State  v.  Oommoa  Council  (Wis.) 
71  N.  W.  87;  Railway  Ca  v.  McCleave,  108 
111.  866;  Board  of  Education  of  City  of 
Huron  v.  National  Life  Xna.  Ca,  86  O.  O. 
A.  278,  G4  Fed.  824;  Railroad  Co.  v.  Klein, 
52  Neb.  258,  71  N.  W.  1069;  Campbell  v.  City 
of  Indianapolis,  ISS  Ind.  186,  67  N.  B.  920; 
MtDR  Tilfe  Ins.  Co.  v.  City  of  Burrton  (0.  C.) 
75  Fed.  962.  The  plaintiffs  rdy  principally 
upon  the  substitution  of  the  word  "and"  in 
article  270  of  the  constitution  of  1898  for  the 
word  "or"  to  article  242  of  tbe  constitution 
of  1879,  which  bore  upon  the  same  subject- 
matter,  and  the  fact  that  Mr.  Justice  Miller, 
the  organ  of  tbe  court  In  Bank  v.  BaiUlo.  47 
I^.  Ann.  1471,  17  South.  880,  In  conetrubig 
article  209  of  tbe  constitution  of  1879,  gave 
weight  to  the  use  of  the  word  "or"  Instead 
of  the  word  "and"  In  reaching  his  conclu- 
sions; saying:  'The  alternative,  we  think, 
marks  the  limitation  for  the  town  or  parish, 
not  the  aggregate  of  the  tax  of  both.  Each 
Is  entitied  to  levy  a  tax  up  to  ten  miUa."  In 
the  original  opiolon  In  that  case  the  court 
said:  "If  the  view  prevailed  that  tbe  psrlgb 
and  town  tax  together  was  intended  to  be 
subject  to  the  ten-mill  limitation,  then  the 
tax  of  either  might  eKctnde  or  leav*  little 


Digitized  by 


Google 


I*) 


SALLES  r.  JACQUSX 


411 


scope  for  the  tax  hj  tbe  tttlier.**  In  the  opin- 
i<Ni  on  rehearing  atlation  was  again  made  to 
the  4ls]iinctlTe  "of*  as  Indicating  an  inten- 
tion In  that  article  to  deal  with  perish  taxa- 
tion and  mnniclpal  taxation  separately.  The 
-court  In  that  opinion  said:  "If.  aa  stated  in 
the  original  opinion,  the  limit  was  applicable 
to  t3ie  aggregate  of  parish  and  town  taxa- 
tion, tlieie  would  be  no  epeclflc  limit  on  each, 
and  hence  no  gnlde  tor  each  to  obeore.  Tbe 
parish  might  attempt  to  tax  up  to  the  ten 
mnis,  and  so  might  tbe  tow.  In  that  con* 
tingoicy  the  aggregate  taxation  conld  not  be 
maintained,  and  the  courts  would  have  to  dis- 
tribute  the  tax  between  tbe  parish  and  town, 
—a  function  legislative  In  character,  not  ju- 
dlcla)."  We  do  not  give  to  ttae  expressions 
of  tbe  organ  of  tbe  court  in  that  case  tbe 
force  and  scope  that  plaintiffs  attach  to  them. 
The  word  "or"  is  frequently  used  as  hav- 
ing ttae  same  meaning  as  "and,"  particularly 
Id  pormlsslve  affirmative  sentences.  We  are 
satisfied  with  the  conclusions  reached  In  that 
case  and  tbe  basis  upon  which  tbey  were 
really  based. 

There  Is  nothing  unusual  in  the  fact  that 
ttae  taxpayers  within  a  particular  territory 
sbould  have  to  pay  taxes  at  tbe  same  time  to 
•different  taxing  political  organizations  for  tbe 
same  purpose^  We  have  bad  In  this  state  for 
years  levee  taxes,  levied  simultaneously  by 
ttae  general  assembly  on  ttae  property  of  ttae 
state  by  parishes  on  the  property  of  ttae 
parlsta.  and  by  municipalities  on  ttae  property 
of  tbe  dtj.  We  have  now  taxes  levied  toe 
gmeral  sctaool  purposes  by  ttae  stat^  and  qte- 
clol  local  purposes  by  subordinate  local  or* 
■ganlzatlons.  In  levying  these  taxes  these 
bodies  do  not  act  Johitly.  bat  Independently 
.of  ea^  other.  Plaintiffs*  special  objection 
seems  to  be  leveled  at  ttae  fact  ttaat  ttae  same 
railzoad  conutany  should  have  received  aid 
from  botta  tbe  parlsta  taxpayers  as  a  whole 
and  tbe  taxpayers  of  one  of  the  towns 
through  wtalch  It  passes;  but  that  fact  does 
not  reacta  the  legal  question  lnv<dved.  If  ttae 
taxpayers  of  ttae  town  taad  ttae  legal  rlgtat 
4ud  power  to  tax  ttaelr  property  In  aid  of  a 
raUcoad  enterprise,  notwlttastanding  ttae  fact 
ttaat  tbe  taxpayers  of  tbe  parish  bad  also 
consented  to  tax  tbdr  inoper^  to  aid  In  ttae 
construction  of  a  railroad  enterprise,  ttaey 
were  left  free  to  exercise  their  right  and 
power  In  ttae  special  direction  tta^  might 
ttaink  best-far  ttaelr  local  benefit  and  Interest. 
There  was  no  constitutional  at  statutory  re- 
striction or  llmltatkm  upon  their  action. 
Tbey  were  the  best  and  only  Judges  as  to 
what  was  most  needed  for  ttaelr  local  re- 
quirements, and,  If  local  Intwest^  In  ttaelr 
Judgment,  would  be  best  subserved  by  con- 
tributing to  the  construction  of  the  same  rail- 
road to  wtalcta  ttae  parl^  ta:q)aycn  as  a 
whole  had  oonsated  to  contribute,  was  sim- 
ply a  matter  of  fact  arising  out  of  special 
local  conditions,  playing  no  legal  part  wbat- 
■«Ter  in  ttae  premises. 

Tbe  plalutlfCs,  property  taxpayers  In  ttae 


town  of  RustoQ.  enjoined  the  enforcement, 
wltta  Interest  and  t)enaltIeB,  upon  their  prop- 
erty, of  a  ave-mlU  tax  levied  In  aid  of  ttae 
construction  of  a  railroad  tbrougta  that  tovrn 
by  the  Junction  City,  Alexandria  &  Shreve- 
port  Kaiiroad  Company.  The  district  court 
rend«^  judgment  in  favor  of  the  plaintiffs, 
sustaining  their  Injunction  to  the  extent  of 
preventing  ttae  defendants  from  attempting 
to  sell  the  property  of  plaintiffs  for  the  pur- 
pose of  collecting  ttae  2  per  cent,  penalty. 
It  decreed  ttaat  In  all  other  respects  their 
injunction  was  dissolved,  wltta  permission  to 
the  defendants  to  proceed  to  the  collection  of 
the  special  tax.  It  furthermore  rejected  the 
demand  filed  In  reconvention,  and  that  de- 
fendants pay  costs.  Plalntlfte  appealed,  and 
d^endanto  prayed  that  judgment  be  amended 
by  allowing  6  pex  cent,  interest  on  the  taxes 
from  ttae  date  they  fell  du^  and  awarding 
them  fSOO  for  damages.  We  tbbik  tbe  Judg- 
ment appealed  from  should  be  amended  so  as 
to  allow  legal  Interest  on  the  taxes  from  the 
date  ttaey  fell  due.  We  do  not  think  dam- 
ages should  be  allowed.  See  Ballroad  Co.  ▼. 
Traylor,  105  La.  748.  SO  South.  117. 

Fw  the  reasons  assigned,  It  Is  ordered,  ad- 
jured* and  decreed  that  the  Jndgmoit  ap- 
pealed from  be  annulled,  avoided,  and  re- 
v«sed  In  so  ftir  as  It  psrpetoates  plaintiffs' 
injunction  restraining  the  tax  collector  from 
payment  of  the  taxes  claimed,  with  legal  in- 
terest ttaereoo  from  ttae  data  at  wtalcta  pay- 
ment thereof  became  due,  and  It  Is  now  <v- 
dored,  adjudged,  and  decreed  that  plaintiffs' 
injunction  in  that  rcspeet  bs  dissolved,  with 
permission  granted  to  ttae  defendants  to  pro- 
ceed with  tbe  collection  of  the  tax  claimed, 
wltta  1^1  interest  ttasnon  from  ttae  date  ttaat 
payment  thereof  became  due^  and  Oiat  as 
so  alttted  and  amended,  ttae  Judgment  appeal- 
ed bom  Is  affirmed;  appdlante  to  pay  Oe 
cost  of  tlie  aroeaL 


a07  La.) 

SAIJJ08  at  al.  v.  JACQUBT  at  aL  (Ko. 
14.867.)! 

(Supreme  Court  of  Lontaitaua.   May  26.  1002.) 

SUPRSHH  COURT-^RISDICnON. 

1.  The  test  of  Jurisdiction  in  au  actioo  of 
boundary  Is  the  value,  not  of  ^ther  or  both  of 
the  contiguous  estetes,  but  of  the  propertr 
wUch  Use  between  tiie  contested  lines;  and. 
where  it  Is  patent  upon  the  (ace  of  the  record 
that  such  propaty  Is  worth  less  than  ^,000, 
this  court  most  take  notice  of  its  want  of 
Jnrisdictlou  and  dismiss  tlw  apiwaL 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
of  St  Martin;  T.  Don  Foster,  Judge. 

Action  by  Jean  M.  Salles  and  others  against 
Bellzabre  Jacquet  and  others.  Judgment  for 
defendants,  and  plalntUEs  appeal.  Dismissed. 

Edward  Simon,  for  appellants.  James  E. 
Mouton,  fbr  ai^Uees. 

^  Rehearing  denied  Jant  tl.  IKi. 
Y  1.  Sm  Appeal  and  Error,  vol.  &  Owtt  Olg.  1  lltl 
BouDdariM,  vol.  8,  OetA.  Dig.  i  US. 


Digitized  by 


Google 


412 


82  SOUTHBBN  REFOBTEB. 


MONROE,  J.  This  Is  an  action  of  bound- 
ary, in  which  the  plaintiffs  claim  to  be  the 
owners  of  a  tract  of  land  In  the  parish  of  St 
MarttD  which  they  allege  meaeures  eight 
arpents  front  on  Bayou  Teche,  and  la  worth 
"over  three  thousand  dollar"  whilst  the  ad- 
joining tract  the  boundary  of  which  is  In  dis- 
pute, measuring  one  arpent  fr<mt  on  the 
bayou.  Is  said  to  be  worth  $600.  Prom  the 
evidence  adduced,  it  appears  that  the  strip 
of  land  in  contest  haa  but  a  fraction  of  an 
arpent  front  ai^d  from  both  the  evidence  and 
the  pleadings  It  appears  that  the  value  of 
this  strip  Is  much  less  than  f2,000.  When 
thlB  case  was  here  before,  the  Buspenslve  ap- 
peal which  had  been  taken  was  dismissed 
because  the  appellees  had  not  been  cited,  but 
It  was  said.  "There  Is  no  reason  why  they 
[the  appellants]  should  not  yet  be  allowed  a 
devolutive  appeal.  If  applied  for  within  the 
legal  delays."  It  Is  certainly  unfortunate 
that  In  taking  the  devolutive  appeal  as  thus 
suggested,  they  should  not  have  considered 
the  question  with  which  they  are  now  con- 
fronted; but  It  is  patent  upon  the  face  of  the 
papers  that  the  value  In  dispute  Is  less  than 
$2,000,  and  this  court  must  take  notice  of  its 
want  of  Jurisdiction.  "In  an  action  of  bound- 
ary between  the  owners  of  two  contiguous  es- 
tates, the  test  of  Jurisdiction  Is  not  the  value 
of  either  or  both  of  the  adjacent  estates,  but 
the  value  of  the  strip  of  land  Included  be- 
tween the  two  contested  lines."  State  t. 
LapeyroUerle,  38  La.  Ann.  264.  The  case 
thus  cited  affirmed  that  of  Lombard  v.  Belan- 
ger,  35  La.  Ann.  811,  and  In  a  later  case  It 
was  said:  "The  burden  of  proof  is  not  on 
the  appellee  to  show  want  of  Jurisdiction,  but 
on  the  appellant  to  prove  the  existence  of  Ju- 
risdiction as  defined  In  the  constitution.  In 
an  action  looking  to  the  fixing  of  boundary 
lines.  It  is  Incumbent  on  the  appellant  to 
show  that  an  amount  is  therein  contested  ex- 
ceeding two  thousand  dollars.  In  order  to 
maintain  his  appeal  here."  Hlte  v.  Hlns^ 
89  La.  Ann.  113,  1  South.  41S. 

For  the  reasons -given,  tt  la  ordered  that  the 
appeal  herein  be  dlsmiBsed. 


a07  La.) 

STATE  r.  McQUEBN.    (No.  14,291.)t 

(Supreme  Court  of  Louisiana.    April  14, 
1002.) 

CRIMINAL  LAW— OBJECTIONS  TO  BVIDBNOO— 
NEW  TRIAL— SURPRISB. 

1.  There  Is  no  error  Id  0T.ermling  the  ob- 
jection to  a  questiou  propounded  to  a  witness 
on  redirect  examination  that  'It  la  not  redi- 
rect examination,"  when  the  qaestiou  object- 
ed to  ia  reasonably  proper  In  order  to  explain 
the  testimony  given  on  the  axm-examlnatlon 
which  has  preceded. 

2.  Or  lu  refudne  a  new  trial,  applied  for  on 
the  ground  of  •'newly  discovered  eyideuce," 
wbeu,  apon  tue  hearing  of  the  application,  the 
witnesses  named  fail  to  furnish  such  evidence. 

8-  Or  in  refusing  a  new  trial,  applied  for 

1  RehearlDf  daslad  jQOt  28,  1902. 
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on  the  ground  of  "surprise,"  when  the  alleged 
surprise  is  said  to  have  resulted  from  testi- 
mony given  by  a  witness  who  was  re-eiam- 
iued,  at  the  request  of  the  jury,  with  the  con- 
sent of  the  connsel  for  the  defeodsnt,  after 
the  case  had  been  submitted,  and  where  my 
snggrestion  of  lurprise,  objection,  or  applica- 
tion for  relief  was  made  at  the  time. 

4.  Or  in  refusing  a  new  trial,  applied  for  on 
the  ground  that  a  witness  had  testified  as  an 
expert  without  having  first  established  his 
oualiScatloDS  In  that  respect  where  no  Bu<h 
oojectlon  was  made  at  the  time,  and  no  bill 
reserved,  and  where  the  .alleged  expert  testi- 
mony, li  any  there  was,  was  ^dted  by  qnes- 
ttons  propounded  by  defendant's  eonnssl. 

(SyUahus  by  the  Court) 

Appeal  from  criminal  district  court  parlsb 
of  Orleans;  Joshua  G.  Baker,  Judge. 

Qeorge  McQueen  was  convicted  of  an  as- 
sault with  Intent  to  malm,  and  appeals.  Af- 
firmed. 

Adams  &  Otero,  for  appellant  Walter 
Gulon,  Atty.  Gen.,  and  J.  Ward  Gurley,  Dlst 
Atty.  (Lewis  Gulon,  of  counsel),  toe  tha> 

State. 

MONROE,  J.  The  defendant  vras  convict- 
ed of  having  committed  an  assault  upon, 
and  having  disabled  the  right  eye  of,  the 
prosecuting  witness,  with  the  Intention  to 
malm,  disable,  and  disfigure,  and  be  appeals 
from  a  sentmce  of  Imprisonment  at  hard  la- 
bor. 

It  appears  that  Dr.  O.  H.  TebauW,  Jr.,  had 
been  examined  on  behalf  of  the  prosecution, 
and  had  been  cross-examined  by  the  defend- 
ant's counsel,  and  that  upon  a  redirect  ex- 
amhiation  by  the  district  attorney  It  was  ob- 
jected by  the  counsel  for  the  defendant  that 
the  questions  propounded  were  "neither  sug- 
gested nor  justiaed  by  the  cross-examination, 
nor  provoked  by  any  matter  elicited  therein," 
and,  the  objection  having  been  overruled,  a  bill 
of  exceptions  was  reserved.  The  bill  Itself  does 
not  recite  the  questions  which  were  objected 
to,  but,  from  the  report  of  the  testimony, 
which  is  annexed.  It  ai^ears  that  upon  the 
^ose-examlnatlon  tiie  witness  vras  asked  the 
following  questions,  to  wit:  "Q.  What  Oxa 
bottle  is  that?  A.  An  ounce  or  an  ounce  and  a 
half.  Q.  I  presume  that  sulphuric  acid  bums 
by  contact?  A.  Yes,  sir.  Q.  Tou  spoke  of  two 
eyes  being  affected.  She  was  not  burned  in 
the  left  eye?  A.  Yes,  sir,  a  few  drops  of  the 
ccid  had  gotten  on  the  lid,  without  getting 
Into  the  eye.  It  was  what  we  call  the  "first 
degree.'  Q.  You— with  reference  to  the 
trouble  of  closing  the  eye— yon  say  there  Is  a 
possibility,  after  further  treatment  of  her  eye 
being  closed?  A.  Yes.  sir;  the  closing  will  be 
difficult  It  will  not  close  like  the  healthy  eye 
It  was.  Q.  It  will  suBwer  all  purposes  that 
nature  Intended  the  lid  to  perform?  A.  Yes, 
sir.  Q.  You  say  the  probability  Is  In  that  di- 
rection? A.  Yes,  sh-."  And  that  the  state- 
then  asked  the  witness,  "What  Is  the  condition 
of  the  eye  to-day  7*  to  which  the  counsel  for 
the  defendant  objected  that  It  was  not  redirect 
examination.  The  iargnment  which  is  now 
presented  goes  somewhat  fnrOia',  and  seems 
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to  relate  to  otber  questions  to  which  no  objec- 
tion was  Interposed.  As  the  matter  appears 
In  the  recoid,  we  find  no  error  In  the  ruling 
of  the  trial  Judge.  Whether  It  was  competoit 
«n  re-examinatlon  to  propound  any  questions 
which  might  have  been  propounded  on  the 
examination  In  chief,  or  whether  the  district 
attorney  was  limited  to  sacb  questions  as 
were  necessary  to  draw  out  an  explanation 
of  the  meaning  of  the  statements  made  by  the 
witness  on  cross-examination,  the  particular 
4iuestion  to  which  the  objection  was  urged 
was,  legally  speaking,  unobjectionable.  No 
other  bill  was  reserred  prior  to  the  verdict, 
but  a  motion  for  new  trial  was  filed  upon  the 
ground  that  the  applicant  was  informed  and 
heliered  that  he  would  be  able  to  prove  by 
three  medical  men,  named  by  blm,  that  the 
right  eye  of  the  prosecuting  witness  was  not 
permanently  dl&abled,  and  that  the  evidence 
had  been  newly  discovered,  etc.;  and  a  sup- 
plemental motion  was  filed,  alleging,  as  addi- 
tional reasons  for  setting  aside  the  verdict, 
that  the  testimony  of  Dr.  Tebault— given  up- 
on tbe  occasion  of  the  Jury's  returning  Into 
coart,  after  they  had  retired  to  consider  tUelr 
verdict,  In  answer  to  questions  propounded 
by  the  jurors,  and  upon  cross-examination- 
took  the  defendant  by  surprise  upon  a  ma- 
terial matter,  to  wit,  upon  the  question  of  the 
permanency  of  the  disablemoit  of  the  eye  of 
the  party  injured,  "which,"  as  tbe  motion 
recites,  "in  view  of  the  testimony  previously 
delivered  by  said  Tebault,  could  not  reasona- 
bly have  been  anticipated,  and  which,  by  rea- 
son of  the  stage  reached  In  the  trial,  could 
no  longer  be  contradicted  or  overcome";  and 
"that  there  was  error  In  permitting  the  prose- 
cution to  examine  the  said  O.  H.  Tebault,  Jr., 
M.  D.,  as  an  expert  In  respect  of  the  perma- 
nence of  the  disablement  inflicted,  etc.,  for  the 
reason  that  there  was  no  preliminary  ex- 
amination as  to  the  qnallflcations  of  the  said 
Tebault  with  a  view  to  satisfy  the  court  that 
the  said  witness  ttaos  called  as  an  expert  had 
tbe  requisite  qnallflcations  and  knowledge  to 
allow  blm  to  testify  In  that  behalf."  Upon 
the  b&l  taken  to  the  denial  of  this  motion  the 
Judge  a  QUO  made  the  Indorsement:  "The  ver- 
dict was  fully  Justified  by  the  evidence,  and 
Dr.  Tebault  was  recalled  at  the  request  of 
the  jury,  and  with  tbe  consent  of  the  de- 
fendant." The  testimony  of  the  witnesses 
who  were  heard  upon  the  application  for  new 
trial  falls  to  show  that  the  eye  of  the  prose- 
cuting witness  was  not  permanently  disabled. 
On  the  contrary.  It  clearly  establishes  that 
the  vision  is  seriously  Impaired,  and,  though 
the  witnesses  are  unable  to  state  the  cause, 
they  testify  that  the  Impairment  might  have 
resulted  from  the  Injury  which  tbe  def«idant 
is  charged  with  having  inflicted,  as  It  might 
have  resulted  from  other  cause,  and,  as  this 
gronnd  of  complaint  has  not  been  referred  to 
in  the  argument,  we  presume  that  It  has  been 
abandoned.  It  was  admitted  In  the  argu- 
ment, and  appears  from  the  statement  of  the 
trial  Judge,  that  "Dr.  T^nlt  was  recalled 


at  the  request  of  the  jury,  and  with  the  con- 
sent of  the  counsel  for  the  defendant"  It 
nowhere  appears,  nor  is  It  claimed,  that  the 
learned  counsel  pleaded  surprise  when  the 
testimony  was  given,  or  made  any  applica- 
tion for  dday  or  relief,  and  the  record  does 
not  Inform  us  of  0ie  character  of  testimony 
given. 

As  to  the  objection  that  Dr.  Tebault  was 
not  qualified  to  testify  as  an  expert  with  re- 
spect to  "the  pa*manence  of  the  disablement 
Inflicted,"  etc,  we  find,  upon  examining  his 
testimony,  that  the  questions  of  the  counsel 
for  the  defendant  upon  cross-examination 
w^e  the  first  that  were  propounded  to  the 
witness  upon  that  subject,  and  that  those 
that  were  subsequently  asked  by  the  district 
attorney  were  germane  to  tbe  cross-examina- 
tion. We  also  find  that  Dr.  Tebault  was 
called  in  Immedlatdy  after  the  injury  had 
been  Inflicted,  and  that  he  found  that  his 
patient  bad  been  so  badly  burned  with  sul- 
phuric add  that  part  of  the  lid  of  one  eye 
had  been  destroyed,  so  that  grafting  became 
neoessary;  and,  whilst  he  did  not  profess  to 
be  an  oculist,  we  take  it  that  he  was  compe- 
tent to  testify,  as  a  practitioner  of  medicine, 
whether  permanent  disfigurement  was  likely 
to  result  or  not,  tbe  oculists  summoned  by 
tbe  defendant  testifying  that  tbe  lid  la  a  part 
of  the  organ  known  as  the  eye.  Beyond  this 
there  was  no  objection  made  at  tbe  time,  and 
no  bill  reserved,  on  the  gronnd  that  the  wit- 
ness, not  having  qualified  as  an  expert,  was 
undertakhig  to  give  expert  tflstlmmj. 

Judgment  affirmed. 


(107  La.) 

Snoeession  of  SCHMIDT.    (No.  14,068.) 

(Snpreme  C!onrt  of  T.K)ai^ana.    June  21, 

1902.) 

ADMINISTRATION— SERVICES  OF  PHTSICIAN. 

1.  The  services  of  tbe  physician  who  attend- 
ed the  deceased  for  six  mouths  previous  to  his 
death  being  shown  liy  the  evidence  to  be  of  a 
valae  greater  than  the  Bom  for  which  be  was 
placed  on  tbe  account  of  the  administratrix, 
the  accoont  Is  ordered  amended  so  aa  to  allow 
htm  larger  compensation. 

2.  This  claim  thus  allowed  is  privileged,  as 
coming  under  the  head  of  expenses  of  last  Ill- 
ness. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Walter  B.  Sommervllle,  Judge, 

In  the  matter  of  the  succession  of  Richard 
R.  Schmidt  Appeal  by  Max  Levy  from  a 
judgment  dismissing  Ua  opposltton  to  the 
account  Reversed. 

Bernard  Titche,  (or  appellant.  Baunders 
&  Oorley,  for  appellee. 

BLANCHARD,  J.  This  appeu  IB  by  Dr. 
Max  Levy  from  a  Judgment  dismissing  Ua 
opposition  to  the  accomit  filed  by  tbe  admin- 
istratrix. 

T  2.  Sea  Executors  aad  AdmlaMratm^  voL  B, 
C«at.  l»a.  i  Ml. 
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He  elalmed  f 1,600  ftir  pcofankmsl  serrlcei 
rendered  the  deceased  for  a  period  of  bIx 
montbe  preriona  to  Ide  death,  and  arerred 
that  the  amonnt  tbns  due  Mm  to  ^vfleged. 
as  comlnff  vnAer  tiie  head  of  expenses  of 
last  lllnas.  He  was  put  down  on  the  ac- 
connt  of  the  administratrix  for  |600  aalj, 
and  was  not  rated  as  a  prlrlleged  creditor. 
It  Is  explained  that  the  sncceaslon  hting  sol- 
Tent  and  there  helng  funds  to  pay  all  ^bts, 
they  were  not  ranked.  The  Inrenttny  staoww 
ed  assets  of  the  value  of  963.536,  of  which 
f28,S00  is  real  oitate.  and  $35,085  peracmal 
property.  The  provisional  account  shows 
debts  aggregating  f86i761.80,  and  It  to  ex- 
plained that  there  are  edU  other  debts.  Al- 
lowing for  these  oQm  debts  and  for  depre- 
ciation of  property  under  the  Inventoried 
valiM,  as  shown  by  the  return  of  sales  ot 
the  personal  property,  the  value  to  the  widow 
and  beira  the  estate  Is  about  120,000.  A 
widtfw  and  three  young  children  survive  the 
husband  and  father.  These  are  to  be  sup- 
ported, and  the  children  educated. 

In  fixing  tiie  allowance  tot  professional 
SMTlces  the  means  of  tiie  patient— his  ability 
to  respond— Is  to  be  taken  Into  consideration. 
The  dead  man  was  a  sufferer  from  Brlgtat's 
disease.  He  was  attended  by  Dr.  Levy  for 
about  two  years  prior  to  bis  death,  and  all 
hts  bills  were  paid  crcept  for  the  services 
rendered  from  May  1,  1900,  to  the  time  of 
death,  October  80,  1900.  The  testimony 
shows  that  opponent  for  the  services  rm* 
dered  prior  to  May  1st,  charged  and  was 
paid  at  a  higher  rate  than  as  shown  on  the 
bill  forming  the  basis  of  the  present  opposi- 
tion. It  furtber  shows  that  the  doctor's 
services  were  arduous  and  his  attention  un- 
remtttlng;  that  the  patient  was  exacting  In 
his  demands;  that  much  of  the  pbysictan's 
time  was  thus  taken  up;  that  his  visits  were 
prolonged,  his  patient  insisting  upon  his  re- 
malnlng.  He  was  called  upon  at  all  hours 
of  the  night,  and  often  during  the  day  his 
visits  to  his  patient  necessitated  the  sacri- 
fice of  his  office  practlce-^lvlng  up  his  office 
hours  to  the  demands  of  the  sick  man.  It 
la  explained  that  the  sufferer's  condition  be- 
came very  much  more  grave  from  about  the 
1st  of  May,  1000,  and  this  circumstance  Jus- 
tifies, perhaps,  the  dalm  that  what  may  be 
called  hia  last  illness  began  at  that  date.  It 
Is  shown  that  the  sick  man  sufCered  great 
pain  and  required  special  treatment  for  his 
relief.  A  part  of  this  treatment  was  Turk- 
ish baths  administered,  and  he  required  his 
pbyBlclan  to  attend  him  at  the  establishment 
where  the  hatha  were  taken.  Later,  when 
his  condition  got  so  bad  be  could  not  go  to 
the  hatha  outside,  this  treatment  had  to  be 
administered  by  bis  physician  at  his  (the 
sick  man's)  residence,  and  the  giving  of  the 
baths  occupied  each  time  about  one  hour  and 
a  half  to  two  hours.  In  fact  It  is  shown 
that  the  treatment  applied  to  the  sick  man 
was  much  out  of  the  ordinary.  A  brother 
of  the  dead  man,  who  lived  in  the  same 
house  with  him,  testified  In  corroboration  of 


the  evIdeoM  given  by  the  doctw  hlmadf. 
Bo  did  tiiree  phyaldani  of  note  called  as  wtt^ 
nesseB  on  his  behalf.  We  are  of  the  opin- 
ion that  the  district  Judge  wred  in  dismiss- 
ing the  opposition  in  toto  and  that  opponent 
is  entitled  to  larger  oompensation  than  the 
$500  for  which  he  was  put  down  rat  the  ac- 
count. We  aink,  all  things  conaldeKd,  his 
claim  should  he  Increased  to  fOOa 

It  la,  therefme,  ordered  that  flie  Judgment 
dlsmlssbig  the  opposltltm  of  Dr.  Hax  Levy 
be  avfdded  and  reversed,  and  it  la  now  ad- 
Ju^EOd  and  decreed  that  the  opposition  be 
sustained  to  the  extent  of  mcreasing  the  al- 
lowance made  to  Um  for  pratesalonal  serv- 
ices ;rom  9500  to  fOOO,  with  lesal  Interest 
from  the  date  of  the  filing  of  the  provMonal 
account,  and  that  the  said  account  be  amend- 
ed in  this  particular— costs  of  the  lower  eonrt 
and  of  this  court,  In  thla  behalf,  to  be  borne 
by  the  Bueceeslon.  appellee.  It  Is  further 
ordered,  etc.,  that  for  Oie  9900  herein  aDow- 
ed.  appellant  be  recognised  aa  a  pcl^eged 
creditor  of  the  eatate 

(107  I4u) 

FEANK  et  al.  v.  FRANK.    (Nol  14,858.) 
(Supreme  Court  Of  Louisiana.    May  26.  1902^ 
ADIUNISTRATOB'S  ACCOUNI^BVIDBNOB. 

1.  The  bill  of  exceptions  taken  by  plaintiff 
to  the  ruling  of  the  court  rejecting  evidence 
offered  to  prove  that  the  judgment  of  one  of 
the  opponents  was  for  a  community  debt  was 
well  taken.  It  was  not  offered  for  tlie  purpose 
of  enlarging  or  dimlnlsblng  the  jodgmeut,  but 
to  ascertain  whether  the  debt  covered  by  the 
judgment  was  a  commoulty  debt  or  not.  The 
jodement,  less  credits  snatalBed  hy  the  faotSr 
is  charged  to  the  community. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  ooar^  parish 
of  Avoydlea;  Jamea  U.  Bdwarda,  Judge  ad 

hoc. 

Opposition  of  Lonla  Frank  and  otheta  in 
the  account  of  BUnlle  Frank,  admlnlstratGr 
of  the  succession  of  Adolph  Frank.  From 
tlie  Judgment,  A.  J.  Mayw,  aa  creditor,  ap- 
peals. Modified. 

Joffrion  ft  Jcrffrion  and  H.  0.  DOwarda,  for 
appellant.  Joseph  CItfton  Cappd,  for  appd- 
leea  Lonls  Frank  and  others.  WnUam  Har- 
ris Petoman.  tot  appellee  BmDe  Vl!aift. 

BBBAUX,  J.  The  account  of  Bmile  Frank, 
administrator  of  the  racoesalon  of  Adtdph 
Frank,  was  opposed  on  several  grounds.  The 
district  court  oonaldered  theaa  gtoonda  aftw 
trial,  and  rendired  Judgment  bomologat^ 
the  account 

On  appeal,  we  understand  that  the  app^ 
lant  particularly  complains  of  the  Judgment 
In  80  far  as  relates  to  Item  2  of  the  account, 
covering  a  charge  against  the  admtnlatrator 
of  (696.25^  which  should  be  Increased,  (W*^ 
neat  contends,  to  the  sum  of  9766.66. 

With  refermce  to  this  dalm,  opponent's 
contenti<m  Is  that  debts  contracted  during  the 
marriage  are  due  by  the  community,  and  that 
the  debt  In  question  waa  ctmtracted  during 
the  community.  We  are  Informed  by  the  tea- 
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tSvumj  uaaed  tOt  ud  fbnnlng  part  of,  a 
bill  of  meeptkms,  wUcb  was  admlsBlble  In 
evidence,  and  wMeb  was  In  our  view  Illegally 
excluded,  tbat  tbe  wife  in  tbia  ease  died  In 
Jane,  1881;  Ibat  the  tadebtedDess  was  io- 
curred  by  the  community  a  year  prior  to  her 
death.  TbIa  ezdnded  testimony  showed  what 
was  tiie  eonafdoratlon  ol  the  Judgment,  and 
the  date  the  debt  became  due,  tbe  baala  ot 
the  Judgment,  In  wder  to  ascertain  i^ethn 
not  it  bad  been  contracted  during  the  ex- 
istence of  tbe  community.  Tbe  district  conrt 
ezcladed  this  testimony  <m  tbe  ground  that 
It  was  Terbal,  and  tbat  It  could  not  be  ad- 
mitted to  affect  tbe  judgment.  We  think  tbIa 
objection  la  met  by  a  dedalon,  dted  infra,  In 
which  the  court  held  that  a  bin  of  exceptions, 
takm  by  the  plaintiff  to  the  ruling  ot  the 
court  In  admitting  evidence  to  twove  ttiat  a 
jadgm«it  was  for  a  community  debt  waa 
not  w^  talran.  Tbe  conrt  said  that  it  waa 
not  recetred  for  the  purpose  of  enlarging  or 
diminishing  the  judgment,  but  to  ascertain  a 
fact  raised  In  tbe  pleadings,  to  ^t,  whether 
tbe  drtit  on  irtilch  tbe  Judgment  waa  foond 
was  a  community  debt  or  not  Baird  t.  Le- 
mee,  28  La.  Ann.  424,  TMb  is  precisely  tbe 
iHSue  before  tis  for  decision.  Tbe  testimony 
showed  tbat  it  was  ft  comnnmHy  debt  Ah 
tbougb  tbe  teatlmooy  waa  excluded  in  the 
lower  court  it  Is  now  properly  brfioe  ns  in 
accordance  wIQi  agreemwt  of  connsd.  This 
enables  us  to  decide  the  issues  without  re- 
mending  the  ease,  to  admit  the  testimony 
which  waa  excluded  as  before  stated. 

There  is  aleo  a  question  regarding  13ie 
amount  of  tiie  claim  which  Item  2,  before  re- 
ferred to,  covers.  The  adminiiArator  was 
orlglnaDy  charged  with  9505.25.  The  Jodg- 
makt  of  the  dlatrlct  conrt  Increased  the 
amount  to  $813;  added  the  sum  to  the 
amount  of  tbe  Inventory.  The  following  ex- 
plains tbe  mor:  A  Judgment  offered  In  evi- 
dence shows  tbat  tbe  Indebtedness  wm  orig- 
inally the  sum  of  $922.21,  and  tbat  this  sum 
Is  subject  to  a  credit  of  1165.76.  ibna  rednclng 
the  amount  due  to  $766JHX  Tbe  judgment 
la  the  highest  evidence  of  Uie  debt  and,  In 
tbe  abaence  of  other  evidence,  of  the  credit 
to  which  tiie  party  Indebted  is  entitled.  Cor- 
rection is  made  to  cwreapond  wldi  the  terma 
of  this  Judgment  Other  questions  were  pre- 
sented, but  we  do  not  take  It  that  they  are 
Insisted  upon.  Our  oamlnatlon  has  not  led 
us  to  tbe  concluston  that  eren  If  they  bad 
all  been  pressed,  the  result  would  have  been 
different 

For  reasona  aaalgned,  the  judgment  appeal- 
ed from  Is  amended  by  Increashig  Item  2  <tf 
the  account  wherein  tbe  admlnlstratOT  char- 
ged himself  with  $GG6.25,  being  proceeds  of 
Judgments  collected  btan,  to  tbe  sum  (rf 
$756.6a  It  Is  further  wdered  and  adjudged 
tbat  the  Judgment  owned  by  appelant  for 
principal  sum  of  $400  is  further  amended  by 
decreeing  tbat  it  la  due  by  the  community 
wbldi  existed  between  Adolph  Frank  and 
Candine  Gaqiard,  his  wife,  both  deceased. 
It  la  further  ordered  and  adjudged  tbat  the 


Judgmmt  of  fb.%  dlstrtet  conrt  be  amended 
so  as  to  recognlae  the  judgment  In  fitvw  9i 
appellant  tor  the  prindpal  sum  (tf  $100,  with 
interest  ss  due  by  tbe  community  which  ex- 
Isted  between  Adolpta  Frank  and  Oarollne 
Gaq^ard,  bis  wife,  both  deceased.  See  rea- 
sons on  rehearing.  It  Is  farther  ordered,  ad- 
judged, and  decreed  that  appellees  pay  coats 
of  appeaL 

On  AiQllcatlon  tor  Rehearii^E. 

(June  28. 1002.) 

On  rehearing  tbe  decree  Is  amended  by 
more  speclflcal^  setting  forth  that  the  second 
ground  of  opposition  relates  to  an  independ- 
ent Item.  As  to  this  Item,  appelant  Mked 
that  tbe  adminlatrator  In  charged  with  0» 
amount  of  tbe  cwtain  Judgment  of  which  be 
is  the  owner,  obtained  l^  George  U  Uayer 
agabiat  Ado^  Itnnk,  and  bring  tm  the  prin- 
cipal sum  of  $400  with  S  per  cent  Interest 
from  Noventbtt'  8;  1888;  and  tbat  tbe  Judg- 
ment be  reoognked  as  a  debt  of  the  commun- 
ity between  Adolph  Frank  and  liia  deceased 
wife,  OaroUno  Gaspard.  Appdlanf  a  claim  is 
unquistioBably  a  debt  The  opfnka  handed 
down  is  changed  so  aa  to  make  It  iwm'  be- 
yond all  qnestlon  that  tbe  Judgment  obtained 
hr  George  L  Mayor  against  Adolph  Fraidc, 
as  above  detaUed,  and  revived  in  the  nam* 
of  Alfred  J.  Mayer,  appellant  being  No.  7.0eft 
of  the  docket  of  tbe  Tenth  jndldU  diatrict 
court  of  Louisiana,  be  reeogntud  as  before 
Indicated;  and  the  admlidBtratw  is  orteed 
to  place  this  claim  on  his  aceonnt  aa  doe,  as 
before  mentioned.  As  tfala  amendment  in- 
volves a  mere  matter  of  detail,  and  aa  appd- 
lee  does  not  object  to  Us  being  made  without 
further  argument  we  tterefore  dispose  of 
the  matter  finally  at  this  time.  It  la  ordered 
and  decreed  that  tbe  opinion  and  decree  here- 
tofore banded  down  be,  and  the  same  is  here- 
by, amended  «o  as  to  conform  to  flu  forego- 
ing. 

As  amended,  the  Jodgment  bar etofore  band- 
ed down  Is  afllrmcd. 


a07  La.) 

AIKEN  V.  ROBINSON.    (No.  IS.OM.) 

(Supreme  Conrt  of  Lonlafana.    June  21. 
19020 

BBS  JUDICATA. 

1.  EzcaptloD  of  res  Judicata  snatalned. 
(Syllabas  by  the  Conrt) 

Appeal  from  dvU  district  court  psrlah  of 
Orleans;  John  St  Paul.  Judges 

Action  by  Mrs.  O.  M.  Alkea  against  Mrs. 
John  H.  Robinson.  Judgment  for  defendant 
and  plaintiff  appeals.  AfiOrmed. 

The  plaintiff  prayed  tar  Judgmeait  for  $2,- 
576,  with  Interest  She  alleged  that  on  the 
18th  of  August  1807,  she  having  been  ap- 
plied to  by  John  H.  Robinson,  acting  on  hia 
own  bebalt  as  well  as  on  behalf  of  his  wife, 
for  a  sum  of  money  wherewith  to  take  up 
and  pay  certabi  mortgage  notes,  a  Jn^ment 
taxes,  and  insurance  due  by  certain  real  e» 
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tate  standing  In  tbe  name  ot  said  husband 
■and  wife,  she  so  consented,  and  advanced 
tberefor  and  paid  to  the  holders  of  the  said 
securities  standing  npon  the  property  the 
«iim  of  $5451;  that  through  ^ror  or  Inad- 
vertence the  mortgage  given  to  secure  said 
loan  of  $5,150,  80  to  be  nsed  and  so  need 
&s  aforesaid,  was  not  signed  tty  the  wife  of 
the  satd  John  H.  Robinson,  who  thereafter 
sought  to  take  advantage  of  same,  and  pre- 
vent any  recourse  of  petitioner  against  the 
property  so  benefited  on  b^alf  of  hla  said 
wife;  that.  In  an  action  Instituted  In  the  civil 
district  court  and  appealed  to  the  supreme 
■court,  a  determination  was  had  of  the  sub- 
ject-matter then  at  Issue,  and  the  court  In 
«ald  cause  decided  that  inasmuch  as  no  wrlt- 
-ten  power  of  attorney  to  the  said  John  H. 
fiobtnson  had  beoi  produced  to  the  notary, 
authorizing  him  to  sign  on  her  behalf,  and  as 
she  had  not  signed  said  mortgage,  her  prop- 
«rty  was  not  liable  or  responsible  for  the  un- 
divided one-balf  of  the  said  sum  of  $5,160, 
^ut  that  petitioner,  who  had  so  paid  the  mort- 
gage, which  she  had  no  interest  otherwise 
to  discharge,  was  entitled  to  reimbursement 
«f  the  amount  of  such  payment  as  an  ordi- 
nary creditor  of  the  said  Mrs.  John  H.  Rob- 
inson, for  whose  benefit  the  same  was  paid, 
and  the  right  to  claim  the  same  was  reserv- 
-ed  in  the  premises.  Petitioner  set  out  the 
various  claims  which  she  paid,  declaring  that 
her  moneys  were  used  in  taking  up  and  pay- 
ing the  mortgages  and  liens  resting  on  the 
property,  all  of  which  would  appear  in  a  no- 
tarial act  passed  before  Edward  Rightor,  no- 
tary, on  the  18th  of  August.  1897;  that  Mrs. 
John  H.  Boblnson,  the  defendant,  was  duly 
authorized  to  contract  the  several  Items  of 
Indebtedness  so  paid  by  petitioner,  and  the 
consideration  thereof  inured  to  her  separate 
use  and  benefit,  and,  without  payment  there- 
of, her  interest  in  said  property  had  been 
seized  nnd  sold  therefor.  Respondent  set  up 
as  against  plaintiffs  demand  an  exception  of 
no  cause  of  action,  based  npon  two  Judg- 
ments. The  first  of  these  judgments  was 
declared  to  be  the  judgment  of  the  supreme 
court  in  the  matter  entitled  "Mrs.  G.  M.  Aiken 
V.  John  H.  Robinson,"  and  "Mrs.  Blanche 
Mallet.  Wife  of  John  H.  Robinson,  v.  Mrs. 
Catherine  M.  Aiken,"  consolidated  on  the 
docket  of  said  court  under  No.  13,180  (27 
South.  134,  530),  wherein  the  same  Identical 
parties  were  litigating,  and  the  same  Identi- 
cal matters,  things  and  facts  were  set  up  for 
■detCTmlnation,  and  were  finally  decided  in  fa- 
vor of  exceptor.  The  second  Judgment  plead- 
ed In  bar  was  the  judgment  of  the  civil  dis- 
trict court  for  the  parish  of  Orleans  In  the 
cause  entitled  "Mrs.  Catherine  M.  Aiken  t. 
Mrs.  Blanche  Mallet"  (No.  01,712  of  the  dock- 
'Ct  of  that  court),  rendered  on  May  2,  1900, 
and  signed  on  June  11,  1000,  where  It  la  de- 
clared the  same  parties  and  the  same  Issues 
of  fact  and  law  were  then  and  there  on  trial, 
And  so  decided.  This  exception  was  by  the 
4fstrlct  court  referred  to  the  merits.  Defend- 


ant answered,  flUng  first  the  general  Issue. 
Further  answering,  she  specially  dented  that 
the  plaintiff,  either  at  the  time  of  the  passage 
of  the  act  of  mortgage  before  Edward  Right- 
or, notary  public,  described  in  plaintllTa  de- 
mand, or  at  any  other  time  or  place  whatso- 
ever, ever  paid  any  notes  or  obligations  or 
other  indebtedness  due  by  respondent;  but, 
on  the  contrary,  defendant  expressly  averred 
and  showed  that  each  and  all  the  payments 
made  upon  the  occasion  of  the  passage  of  the 
above-mentioned  act  of  mortgage  were  made 
by  respondent's  husband,  John  H.  Robinson, 
with  his  own  funds,  which  were  without 
connection  with,  or  any  species  of  relation  to, 
respondent.  Respondent  further  denied  that 
her  husband  ev^  had  any  species  of  authority 
whatsoever,  as  her  agent,  r^resentatlve,  or 
otherwise,  to  act  on  her  behalf  In  any  of  his 
said  dealings  or  transactlonB  with  said  plahi- 
tiff,  and  specially  that  there  was  ever  at  any 
time  in  the  contemplation  of  said  plalntiCF  or 
of  her  representative,  W.  P.  Curtis,  named 
In  her  said  demand,  any  thought  or  intention 
of  any  act  of  mortgage  In  which  respondent 
was  to  Join  with  her  said  husband,  bnt  that, 
on  the  contrary,  the  act  of  mortgage  describ- 
ed In  said  plaintiff's  petition  was  made  direct- 
ly to,  and  solely  and  exclusively  with,  re- 
spondent's said  husband,  John  H.  Robinson, 
as  his  sole  act  and  for  his  sole  account  Re- 
spondent expressly  averred  that  she  was  In 
no  manner  party  to  the  said  act,  was  never 
authorized  or  consented  thereto,  and  was 
without  legal  knowledge  of  or  connection  with 
the  same.  Further  answering,  respondent 
specially  showed  that,  all  and  singular,  the 
foregoing  facts  had  been  expressly  passed 
upon  and  decided,  as  respondent  herein  con- 
tended, in  the  certain  causes  No.  13.180  of 
the  supreme  court  of  this  state,  entitled  "Mrs. 
Catherine  M.  Aiken  v.  John  H.  Robinson  et 
al.,"  reported  In  62  La.  Ann.  925,  27  South. 
134,  620,  and  In  division  A  of  this  court.  In 
the  certain  cause  entitled  "Mrs.  Catherine  M. 
Alk^  T.  Mrs.  Blanche  V.  Robinson"  (No.  61,- 
712  of  the  docket  thereof),  all  as  was  express- 
ly set  forth  In  the  exception  of  res  judicata 
hereinbefore  filed  by  respondent  and  exceptor, 
and  which  was  now  expressly  renewed.  In 
view  of  the  premises,  respondent  prayed  that 
there  be  judgment  In  her  favor  and  against 
the  said  Mrs.  Catherine  M.  Aiken,  that  her 
exceptions  of  res  Judicata  herein  be  main- 
tained, and  tliat  the  said  plaintiff's  demand 
might  be  dismissed  at  her  costs,  and  for  ail 
such  further  and  genoral  aid,  remedy,  and 
relief  as  the  nature  of  the  case  might  re- 
quire, or  law  aud  equity  permitted.  The 
court  rendered  Judgment  In  favor  of  the  de> 
fendant,  sustaining  the  plea  of  rca  Judicata, 
and  plaintiff  appealed. 

Winiam  S.  Benedict,  for  appelant  Wil- 
liam S.  Farkerson,  for  appdlee. 

NICHOLI^S.  0.  J.  (after  stating  the  facts). 
The  Judgment  of  the  supreme  court,  wblcta 
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the  defendant  tn  this  case  urges  to  support 
her  plea  of  res  Jodlcata,  Is  that  which  was 
rendered  by  as  In  the  cause  entitled  Mrs. 
C.  M.  Aiken  T.  John  H.  Robinson,  and  Mrs. 
Blanche  V.  Mallet,  wife  of  John  H.  Bobln- 
Bon,  T.  Mrs,  Catherhie  M.  Aiken,  consoUdated 
as  Xo.  18,180  m  the  docket,  and  which  Is 
rpported  In  82  La.  Ann.  825,  27  South.  134, 
529.    The  syllabus  to  that  case  Is  as  follows: 
"The  taxA  that  money  borrowed  by  the  hus- 
band In  Us  Individual  name,  and  tor  which 
he  gmve  his  indlTldual  note,  Becorlng  the  same 
by  mortgage  on  his  wife's  property,  was  em- 
ployed by  him  In  paying  notes  of  his  wife 
secured  by  mortgage  on  her  property,  created 
DO  liability  by  the  wife,  either  personally  or 
through  her  property,  to  the  lender.  Tbe  pay- 
ment by  the  husband  of  notes  of  the  wife 
secured  by  mortgage  on  her  property  eztln- 
guished  the  mortgage,  and  constituted  her 
husband  her  creditor,  but  without  subroga- 
tion to  the  rights  of  the  mortgage  creditor." 
The  plalntur  In  that  suit  to  also  tbe  plalntlfr 
In  the  present  suit   The  former  salt  was 
the  enforcement  through  executory  process  of 
a  special  mortgage  which  had  been  executed 
by  John  H.  Robinson,  tbe  husband  of  the 
defendant  upon  certain  real  estate  In  New 
Orleans,  of  which  Robinson  and  Us  wife  each 
owned  separately  one  undivided  half.  The  in- 
debtedness to  secmre  which  the  mortgages 
were  given  was  evidenced  by  the  personal 
note  of  J<^  H.  Robinson.   Tbe  wife  of  Rob- 
inson enjoined  the  seizure  and  sale  of  the 
property,  averring  that  she  was  the  owner  of 
one  nndlTlded  half  of  the  same;  that  tbe 
Indebtedness  to  satisfy  which  the  property 
was  advertised  for  sale,  If  due  at  all,  was 
the  sole  and  exclusive  debt  of  her  husband; 
and  that  sbe  wss  not  liable  or  indebted  to 
Mrs.  Aiken  as  surety  or  Indorser,  or  In  any 
way,  or  for  any  amount  whatever.   She  pray- 
ed that  tbe  sale  of  tbe  property  be  enjoined, 
aud  for  such  other  further  aid  and  remedy 
and  relief  as  the  nature  of  the  case  might 
reiiuire,  and  law  and  equity  permit.   Tbe  dis- 
trict court  rendered  Judgment  recognizing  that 
Mrs.  Robinson  was  tbe  owner  of  one  undi- 
vided half  of  the  property,  but  adjudged  the 
lame  to  be  subject  to  the  mortgage  executed 
by  John  H.  Robinson  to  an  amount  equal 
to  one-half  of  the  indebtedness  for  which  the 
property  was  mortgaged.   It  ordered  that  the 
mortgage  be  enforced  as  against  the  moiety 
of  the  property  belonging  to  John  H.  Robin- 
son, subject  to  a  dedication  of  the  sum  so 
decreed  to  be  due  by  hia  wife.   Mrs,  Robin- 
son appealed,  and  the  Judgment  rendered  by 
tills  court  on  that  appeal  Is  that  set  up  as 
res  Judicata.   After  that  Judgment  had  be- 
come final  without  objection,  the  plaintiff  In- 
stituted a  suit  In  the  civil  district  court  ou  the 
20th  of  March,  1900,  against  Mrs.  John  H. 
Roblnscm,  alleging  that  she  was  indebted  to 
her  for  the  sum  (1)  of  $1,000;   (2)  for  tbe 
sum  of  ¥2S0;  (3)  for  tbe  sum  of  $142.50:  (4) 
a  certain  sum  paid  to  the  Security  Brewing 
Company,  as  per  Its  judgment,  bearing  Judl- 
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dal  mortgage:  PlalntUf  alleged  *^t  the 
whole  cmstltuted  one-half  St  an  entirety  of 
fifty-one  hundred  and  fifty  dollars  paid  by 
petitioner's  agent,  William  F.  Curtis,  to  John 
H.  Robhison  and  bis  wlfe^  in  takhig  up  and 
paying  mortgages  and  claims  then  resting  up- 
on the  property  of  defendant,  and  her  said 
Judgment  to  the  various  creditors  named  and 
others,  as  would  appear  by  reference  to  an 
act  passed  befwe  Rlghtor,  notary,  und^  date 
of  the  18th  of  August,  1897,  and  under  which 
the  said  John  H.  Robinson  made  his  note 
secured  by  mortgage  upon  the  said  property 
of  which  petitioner  became  owner.  To  this 
demand  the  defendant  pleaded  res  judicata, 
the  basis  of  the  exception  being  the  Judgment 
of  tue  supreme  court  above  referred  to.  The 
district  court  on  May  1,  1900,  sustained  this 
exception,  and  rendered  judgment  ordering, 
adjudging,  and  decreeing  "that  defendant's 
exception  of  res  Judicata  be  maintained,  and 
that  plaintUf's  suit  be  dismissed,  with  costs, 
reserriug  to  plaintiff  hvr  right  to  demand  in 
auy  appropriate  form  of  action  any  Indebt- 
edness which  defendant  may  be  liable  for, 
should  there  be  any  sucb  in  reality."  This 
judgment  was  not  appealed  from.  On  the 
19th  of  June,  1900,  the  present  suit  was  In- 
stituted by  plaintifC  against  Mrs.  Robinson. 
The  demand  which  was  met  by  an  exception 
of  res  Judicata  has  been  berehibefore  stated, 
and  which,  as  also  stated,  was  sustained; 
Judgment  to  that  effect  having  been  rendered 
on  AprU  19,  1901. 

The  only  difference  between  the  allega- 
tions of  plaintiff  in  her  petition  of  20th  March, 
1900.  and  those  in  her  petition  of  the  19th 
of  June,  1900,  consists  In  her  declaring  in  the 
former  that  the  amount  claimed  by  her  from 
defendant  was  paid  by  petitioner's  agent,  Wil- 
liam P.  Curtis,  to  John  H.  Robinson  and  bis 
wife,  the  defendant,  in  taking  up  and  paying 
mortgages  and  claims  then  resting  upon  the 
property  of  said  defendant  and  her  husband 
to  the  various  creditors  named  and  others, 
while  in  tbe  present  suit  she  declares  that 
on  the  18th  of  August.  1S97,  being  applied 
to  by  John  H.  Robinson,  acting  on  his  own 
behalf  as  well  as  on  behalf  of  his  wife,  tor 
a  sum  of  money  wherewith  to  take  up  and 
pay  certain  mortgage  notes  due  by  certain 
real  estate  standing  in  tbe  name  of  the  said 
husband  and  wife,  she  so  consented,  and  ad- 
vanced tnerefor,  and  paid  to  tbe  holders  of 
tbe  claim,  tbe  sum  of  $5,150,  but  that,  tbi-oii^b 
error  or  Inadvertence,  the  mortgage  given 
to  secure  said  loan  of  $5,150  so  as  to  be  used 
as  aforesaid  was  not  signed  by  tbe  wife  of 
tbe  said  John  H.  Robinson,  who  thereafter 
sought  to  take  advantage  of  same,  and  pre- 
vent any  recourse  by  petitioner  against  the 
property  so  benefited  on  behalf  of  bis  wife. 
In  tbe  first  of  these  two  petitions  the  money 
is  said  to  have  been  "paid  to  John  H.  Rub- 
inson  and  his  wife"  in  taking  up  and  paying 
certain  claims,  and  in  the  second  tbe  money 
Is  said  to  have  been  advanced  "to  John  H. 
Robinson,  acting  on  his  own  behalf  and  In 
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behalf  of  Us  wife."  The  plalnUfF,  referring 
In  her  petition  to  the  Judgment  of  this  conrt 
In  suit  No.  13,180,  declares  that  tne  court 
therein  held  tiiat  "plaintiff,  having  paid  the 
mortsages,  which  she  had  otbenvise  no  Inters 
est  to  discharge,  was  entitled  to  reimburse- 
ment of  the  amount  of  such  payment  as  an 
ordinary  creditor  of  Bfrs.  John  EL  Robinson, 
for  whose  benefit  the  sum  was  paid,  and  the 
right  to  claim  such  sum  was  reserved  In  the 
premises.'*  There  Is  error  In  this  statement. 
The  conrt  did  not  bold  that  the  plaintiff  had 
paid  the  mortgage  and  other  claims  due  by 
Koblnson  and  by  his  wife,  but,  on  the  con- 
trary, they  were  paid  by  the  husband,  John 
H.  Robinson,  though  Tvith  moneys  borrowed 
firom  Mrs.  Aiken  Cor  that  purpose;  that  by 
the  payment  so  made  by  him,  the  husband, 
not  Mrs.  Aiken,  became  a  creditor  of  the 
wife;  that  he  was  not  a  mortgage  creditor, 
however,  and,  though  the  claims  paid  by  him 
were  mortgage  claims,  he  was  not  entitled  to 
subrogation.  So  far  from  holding  that  the 
plaintiff  paid  these  debts,  we  said  that  we 
noted  the  fact  that  Mrs.  Aiken's  agent,  Cur- 
tis, did  not  actually  place  the  money  loaned 
by  Mrs.  Aiken  Into  the  hands  of  John  H. 
Robinson,  but  gave  checks  amounting  to  the 
aggregate  of  the  mortgage  debts  to  the  cred- 
itors holding  the  mortgages,  and  that  In  the 
act  Curtis  approved,  as  last  holder,  of  these 
notes,  and,  declaring  they  had  been  paid,  au- 
thorized the  erasure  of  the  mortgages.  We 
do  not  think  the  mere  method  of  payment 
changed  the  actual  facts.  There  Is  no  doubt 
that  Mrs.  Aiken  loaned  John  H.  Robinson 
^,000,  and  received  from  him  in  representa- 
tion of  tliat  loan  the  note  which  he  executed; 
at  the  time  of  the  execution  of  the  mortgage 
execntlng  the  note.  We  made  no  reservation 
In  the  Judgment  in  favor  of  Mrs.  Aikeu,  but 
simply  announced  the  legal  situation  and  its 
results  as  matters  were  placed  before  us. 
We  found  the  situation  to  be  that  the  hus- 
band, John  H.  Robinson,  had  borrowed  per- 
sonally for  hie  own  account,  not  pretending 
to  act  either  as  negotlorum  gestor,  or  agent 
of  his  wife,  ^,000  from  Mrs.  Aiken,  and.  In 
representation  of  the  loan  to  him,  gave  her 
bis  personal  note,  which  he  secured  by  spe- 
cial mortgage  on  property  of  which  one  half 
belonged  to  him  and  the  other  half  separate- 
ly to  his  wife;  that  with  the  money  borrow- 
ed the  husband  paid  and  extinguished  a  num- 
ber of  mortgage  claims,  some  of  which  were 
due  by  him  and  secured  by  mortgage  on  his 
property,  and  the  others  due  by  his  wife  and 
secured  by  mortgage  on  his  property;  that 
the  notes  were  surrendered  to  the  notary, 
and  the  mortgages  authorized  to  be  canceled; 
that  through  these  transactions  Mrs.  Aiken 
became  the  creditor  of  John  H.  Robinson 
personally  to  the  full  amount  of  the  amount 
loaned  to  him,  which  debt  to  her  was  evi- 
denced by  his  Individual  note  to  her,  secured 
by  mortgage,— the  mortgage  being  valid  to 
the  extent  it  was  granted  on  property  belong- 
ing to  himself,  and  Invalid  Is  bo  far  as  It 


was  granted  on  Us  wtte's  property;  that 
through  these  transactions  John  H.  Robin- 
son himself,  not  Mrs.  Aiken,  became  th» 
creditor,  but  not  the  mortgage  creditor,  of 
his  wife,  to  the  extent  that  he  bad  paid  her 
debts  legally  owing  by  hex.  See  Beddick  v. 
White,  46  lA.  Ann.  1207. 15  Sontb.  487;  Snc- 
cesBlon  of  Keman.  106  La.  603,  SO  Sooth. 
239;  Succession  of  Landry,  25  1a.  Ann.  183. 

We  are  of  the  opinion  tbat  the  demand  of 
the  plaintiff  made  herein,  when  brought, 
was  closed  by  the  prior  Judgments,  and  tbat 
the  plea  of  res  Judicata  was  properly  sustahi- 
ed.  The  Judgment  appealed  from  ia  there- 
fore alBrmed. 


Om  La.) 

PHARR  T.  GALL  et  ol.    (No.  14.088w)« 

(Snpreme  Court  of  Loulriana.    April  14, 
1902.) 

EVIDEKCE  — RES  INTER  ALIOS  ACTA  ~  COVE- 
NANT or  WAARANTT— RIOHT  OF  ACTION. 

1.  Au  iiistroment  of  writing,  thoni^  res  in- 
ter alios  acta,  may  be  admitted  in  evidence  at 
part  of  the  same  transaction,  or  as  a  contem- 
poraneous  memoraudum  to  be  read  in  connec- 
tion with  the  oral  evidence^ 

2.  As  such  docoment  only  goes  in  tor  what  it 
Is  worth,  and  not  as  makuig  full  proof  of  tli« 
contract  of  the  parties,  Its  presence  in  th» 
case  cannot  serve  as  ground  for  objection  to 
parol  evidence. 

8.  A  vendee  who  baa  been  evicted  only  on 
paper  has  no  right  of  acticm  on  the  warrautf 
of  the  sale. 
(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parisb 
of  Iberia;  T.  Don  Fost»,  Judge. 

Action  by  Ellaa  A.  Pharr  against  Jasper 
Gall  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed, 

Thomas  H.  Th(n>pe  and  Andrew  Tbwpe, 
for  plaintiff.  Broussard,  Dnlanr  A  Brous- 
aard,  for  defendants. 

PBO^roSTY,  J.  Thto  case  was  before  as 

on  exception  of  no  cause  of  action.  See  1(M 
La.  700,  29  South.  306,  where  a  fnU  state- 
ment of  the  petition  will  be  found.  PlaintUf 
bought  an  undivided  half  of  a  lot  of  ground 
and  of  a  sawmill  plant  established  on  It,  and 
one-half  of  another  lot  of  ground,  of  Jasper 
Gall,  one  of  the  d^endants,  with  fall  war- 
ranty of  title.  The  sawmUl  sale  wa«  ta  1878. 
and  the  other  In  1882.  The  property  belong- 
ed to  the  community  of  aoqueta  and  gains 
existing  between  the  vendor  and  bla  wlfft 
The  wife  died  in  1888,  and  b«r  balz^  who 
are  the  other  defendants  In  the  ean^  accepted 
her  succession  unconditionally.  Xbe  property 
passed  to  plaintiff  subject  to  a  mortgage,  to 
which  Jasper  Gall  had  consented,  both  on  it 
and  on  the  r«nalnlng  half;  that  la,  <m  the 
property  as  a  whole.  In  1805.  under  a  Judg- 
ment which  before  the  death  of  Mrs.  Gall  had 
been  taken  on  this  mortgage,  the  entire  pnq»- 
erty  was  selaad  and  advwtised  for  sale.  The 
heirs  of  Mrs.  Gall,  except  the  wUe  of  plaln- 
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tiff,  sued  ont  an  Injunctloii  against  tbe  sale; 
bat  tbta  Injunction  waa  withdrawn,  and  the 
property  went  to  sale.  At  the  sale  It  was' 
acquired  by  the  agent  of  the  setelng  creditor 
for  $9,400,  and  on  the  next  day  was  sold  to 
plaintiff  by  the  same  agent  for  58,820.80,  o( 
which  $3,000  was  cash,  and  the  balance  on 
credit,  secured  by  the  reserve  of  vendor's 
pTtvUege.  Plalntttf  complains  that  he  was 
evicted,  and  he  brings  this  suit  on  the  war- 
ranty. Defendants  claim  that,  before  the 
withdrawal  of  the  Injunction,  they  and  th* 
plalntUf  entered  Into  an  agreement  by  which 
plaintiff  was  to  pay  the  mortgage  debt,  and 
take  the  other  half  of  the  property,  and  that 
the  Injunction  was  withdrawn,  and  the  sale 
waR  allowed  to  be  made,  and  plaintiff  became 
the  purchaser,  all  in  pursuance  of  this  agree- 
ment, and  that  plaintiff  waa,  In  point  of  fact, 
not  evicted.  The  record  leaves  no  doubt 
whatever  In  our  minds  as  to  the  correetneas 
of  this  contention  of  defendants.  The  only 
question  Is  as  to  whether  the  objections  of 
plaintiff  to  the  reception  of  the  evidence  by 
which  the  agreement  has  been  proved  should 
not  have  been  sustained. 

The  chief  of  this  objectionable  erldence  is 
the  following  document: 

"State  of  Louisiana,  Parish  of  Iberia. 

"November  7,  A.  D,  1895. 
**We,  the  undersigned  heirs  of  Urs.  Francis 
Xavler  Rlggs,  deceased,  wife  of  Jasper  QalU 
and  said  Jaiqier  Gall  personally,  by  these 
presents  agree  that  In  order  to  settle  the 
mortgage  claim  of  Lndns  D.  Hopkins  against 
Jasper  Gall  on  the  following  described  prop- 
erty,  to  wit,  lot  No.  4  of  square  No.  B,  and  lots 
2,  8,  and  4  of  square  No.  8,  and  lots  6,  7,  8, 
and  9  of  square  No.  2,  according  to  a  plat 
made  by  F.  G.  Bronssard,  surveyor,  dated 
November  8,  1868,  which  was  mortgaged  to 
Mrs.  Jane  Bendell,  widow  of  Harry  Hopkins, 
on  the  30th  day  of  June,  A  D.  1883,  by  said 
Jasper  Gall,  for  the  snm  of  four  tbouaand 
dollars,  money  borrowed,  and  for  which  Jas- 
per Gall  subscribed  bis  certain  promissory 
note  to  tbe  order  of  Mrs.  James  Bendell,  wid- 
ow of  Harry  Hopklna,  with  eight  per  cent 
Interest  per  annum  from  date,  and  which  said 
note  was  transferred  to  said  Lucius  D.  Hop- 
kins, who  obtained  a  Jnd{pment  against  said 
Jasper  Gall,  and  which  said  judgment  was 
sought  to  be  enforced  by  tlie  seizure  of  the 
sawmill  property  and  lands  belonging  there- 
to, as  described  In  s^d  act  of  mortgage  fully 
heretotOTe  mentioned  herein,  and  now  fully 
described  per  copy  of  act  of  mortgage  hveto 
annexed,  of  -which  seizure  of  said  property 
was  enjoined.  Ttaey,  and  each  of  them,  con- 
sent and  agree  to  tht  -withdrawal  by  thetr  at* 
tomeys  of  the  Injunction  suit  pending  against 
the  execution  of  the  pnjfetty  as  described  In 
the  act  of  nfintgage  hereto  annexed,  and 
frpeclfled  herein.  And  they  and  each  further 
(■onsent  that  Ellss  A.  -Pbarr  should  acquire 
full  and  complete  title  to  the  property  fully 
described  fn  the  mortgage  act  hereto  attach- 


ed, upon  his  liquidating  the  debt  due  Lucius 
Hopkins,  and  that,  Inasmuch  as  such  judg- 
ment claim  of  Lucius  D.  Hopkins  ranks  first 
against  said  mortgaged  property,  they  con- 
sent that  said  Ellas  A.  Pharr  should  cause 
such  legal  steps  to  be  taken  as  wilt  give  him 
legal  title  to  the  mortgaged  property  In  ques- 
tion, and  they,  and  each  of  them,  release  him 
or  free  him  from  the  Judgment  of  any  sum 
to  them,  either  by  them,  or  any  except  to 
Lucius  D.  Hopkins,  Including  the  necessary 
costs  to  liquidate  the  Judgment  against  the 
said  mortgaged  property;  the  intent  belug 
that  said  Ellas  A  Fharr  should  acquire  all 
title  to  the  mortgaged  [n-operty  for  which  a 
judgment  was  obtained  by  Lucius  D.  Hop- 
kins, in  so  far  as  subscribers  are  concerned; 
It  being  well  understood  that  Ellas  A  Pharr 
pays  all  costs  accrued  b^ore  and  after  seiz- 
ure, and  all  costs  that  may  be  due  or  unpaid; 
and  said  Pharr  to  have  the  mortgaged  prop- 
erty in  question  at  whatever  sum  he  bid  It 
In,— whether  above  or  below  the  amonnt  said 
mortgaged  property  would  sell  for.  And  the 
said  Pharr  to  settle  all  costs. 
[Si^ed]  Amelia  GalL     Jasper  GalL 

assist  and  an-  Alzema  Curtis, 
thorize  my  wife.  John  C.  Curtis. 
"Eliaa  A.  ^larr,  Ito  authorize  and 
assfat  my  wife. 
•%lv&DQsOaU. 
*'Maiy  Ztemaire. 
"Leon  Lemairo'. 

aid  and  author- 
ize  my  wife, 
"aara  P.  Young. 
•fTo  autJiorize  and 
assist  my  wife. 
**C.  Toang.*> 

Tb9  reccptloa  of  this  document  In  evidence 
was  objected  to  on  the  ground  that  the  docu- 
ment vas  ret  Inter  alios  acta;  the  plaintiff 
not  having  been  a  par^  to  the  sam^  exc^ 
to  anthortse  bis  wife.  We  tbiidc  the  doca- 
.ment  was  admissible  as  part  of  tlie  drcum- 
stantlal  evidence  In  the  case.  The  testimony 
la  to  the  effect  that  a  prapoettlon  was  made 
to  plaintiff,  aad  was  aoeepted,  and  was  after- 
wards embodied  kt  this  document,  and  the 
document  handed  to  faim  for  him  to  get  his 
wife's  slgnatnit  tiieisAo,  and  that  he  did  so. 
The  docoment,  not  having  been  algned  by 
plaintiff,  does  not,  i^oprto  vlgere,  prove  any- 
thing agahut  him;  bat  it  Is  at  least  a  cou- 
temponaeoni  memorsndnm,  llie  accuracy  of 
which  he  cannot  well  gainsay,  and  as  such 
it  was  admissible  in  connection  with  the  oral 
testimony. 

To  the  direct  proof  of  tbe  agreement  by 
oral  evidence,  jdaintlff  objected  on  the  gronnd 
of  "the  agreement  being  in  writing,  admitted 
hi  evidence,  and  peaking  toe  ttseU."  The 
agreement  between  plaintiff  and  def aidants 
was  not  In  writing,  but  was  verbal,  and 
therefore  was  provable  by  oral  evidence. 
The  "agreement  In  writing"  referred  to  in 
this  objection  Is  the  same  agreement  objected 
to  above  as  having  been  res  inter  alios  seta. 
There  Is  presented  here  a  dilemma.  It  this 
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document  la  rei  Inter  alios  acta,  it  caimot 
stand  as  an  obstacle  In  the  way  of  other  proof 
of  tlie  agreement  between  plaintiff  and  de- 
fendant. If,  on  the  other  hand,  It  Is  not  res 
Inter  alios  acta,  but  Is  the  act  of  plaintiff, 
then  there  is  an  end  of  plaintiff's  case.  The 
evidence  was  properly  admitted,  and  it  shows 
conclusively  that  plaintiff  was  evicted  only 
on  paper.  If  the  eviction  had  been  more 
serious,  plaintiff  would  hardly  have  to  let 
five  years  and  six  months  go  by  before  bring- 
ing his  suit. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  of  tbe  lower  oonrt 
be  affirmed. 

BBEAUX,  J.,  takes  no  part 


(107  La.) 

ANDRUS  et  al.  v.  BOARD  OF  DIBBOTOBS 

OF  PARISH  OF  ST.  LANDBT. 
(No.  14,165.)i 

(Supreme  Court  of  Louisiana.    April  28, 
1902.) 

PARISH   SCHOOL  BOARDS— DISTRIBUTION  OF 
FUNDS— HIQH  SCHOOLS— DEFICIT  IN  FUND 
— DI8BUR8BHBNT  OF  SCHOOL  FUND. 

1.  The  law,  as  contained  In  sections  7  and 
10  of  Act  No.  81  of  1888,  la  to  be  construed 
as  meanine  that  the  parish  boards  of  school 
directors  snatt  distribnte  the  school  funds  to 
the  several  districts  in  their  respective  par- 
ishes ratably,  In  proportion  to  the  number  of 
persons  iu  such  disti-icts  between  the  ages  of 
6  aud  18  years,  provided  that  such  boarda, 
with  the  sanction  of  the  state  board  of  educa- 
tion, and  when  suitable  sites  and  buildings 
have  been  otherwise  supplied,  may  establish 
such  central  or  high  schools  as  may  be  neces- 
sary, and  for  their  maintenance  may  draw 
upon  the  general  school  funds  before  appor- 
tioning tiie  same  to  the  several  districts. 

2.  Where  a  particular  school  district  has 
been  apportioned  less  than  its  share  of  the 
fund,  it  la  entitled  to  be  made  good  by  deduc- 
tion in  the  next  apportionment  of  the  amount 
of  the  deficit  from  the  amounts  which  would 
otherwise  be  apportioned  to  those  districts 
which  have  rec«ved  the  excess. 

3.  It  is  the  duty  of  the  parish  board  ta  limit 
itself,  in  the  matter  of  iucurriug  debt,  to  the 
revcuue  of  the  calendar  year  in  which  the 
debt  is  contracted,  and  to  so  keep  its  accounts 
that  the  revenues  of  different  years  may  be 
distingalshed  as  separate  fnnds. 

4.  Disbursements  by  the  treasurer  of  tbe 
school  fund  of  a  parish  otherwise  than  on  war- 
rants drawn  by  the  president  aud  counter- 
signed by  the  secretary  of  the  parish  board  of 
school  directors  are  pomtively  prohibited  by 
law. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court,  parish 
of  St.  Landry;  Edward  T.  Lewis,  Judge. 

Action  by  S.  O.  Andrus  and  another  against 
the  parish  board  of  directors  of  the  parish 
of  St.  Landry.  Judgment  for  plaintiffs,  and 
defendant  appeals.  Modified. 

B.  Lee  Garland,  DIst  Atty.  (Edward  Ben- 
jamin Du  Bulsson,  of  counisel),  for  appellant 
White  &  Tbornton*  for  appellees. 

1  ReUtarlns  dniM  Juu  10,  1S02. 


Statement  of  the  Case. 
MONROE,  J.  The  plaintiffs.  Scott  O.  An- 
drus and  Bufus  A.  Pickett,  residents  of  ward 
4  of  the  parish  of  St  Landry,  and  fathers 
of  educable  children  attending  tbe  public 
schools  therein,  complain  that  the  pEirisb 
school  board  la  distributing  and  Is  about  to 
distribute  the  school  fund  in  violation  of 
law,  by  giving  more  to  ^me  districts  than 
to  others,  and  by  devoting  to  the  mainte- 
nance of  the  Opelousas  and  Washington  high 
schools,  in  wards  1  and  6,  a  portion  of  said 
fund,  the  whole  of  which  should  be  used  for 
the  support  of  the  district  schools.  They 
further  complain  that  the  board  has  violated 
the  law  by  contracting  debts  In  excess  of  the 
revenues  of  the  years  for  which  they  were 
contracted,  and  particularly  by  Incurring  a 
debt  bearing  Interest  at  the  rate  of  8  per 
cent.,  to  the  St  Landry  State  Bank,  for  obll- 
gatlons  of  former  years,  by  Issuing  negotia- 
ble evidences  and  diverting  funds  of  the  cur- 
rent year  in  part  payment  thereof,  and  by 
similarly  diverting  the  sum  of  $533.10  to  the 
payment  of  a  debt  to  the  treasurer;  and  they 
allege  that  unless  restrained,  said  board 
will  in  like  manner  divert  a  further  sum  of 
¥5,000  to  the  payment  of  the  debt  due  to  the 
said  bank.  The  prayer  of  tbe  petition  is  that 
tbe  defendant  board  be  enjoined  "from  fur- 
ther operating  or  continuing-  the  Opelousas 
and  Washington  high  schools,  or  appropriat- 
ing any  of  the  school  funds  therefor,  until 
due  reparation  has  been  made  to  the  vari- 
ous other  school  districts  of  the  parish,  and 
particularly  to  that  In  which  petitioners  re- 
side, and  that  they  be  also  enjoined  from 
making  any  further  appropriations  out  of  the 
current  funds  of  any  year  to  the  payment 
of  the  debts  of  any  preceding  year,  and  par- 
ticularly out  of  the  funds  of  1901,  to  the  pay- 
ment of  the  St  Landry  State  Bank.  They 
further  pray  that  the  defendants  be  ordered 
to  distribute  the  school  funds  for  the  re- 
mainder of  the  year  and  In  future  years  rat- 
ably to  the  various  districts  in  the  parlsli, 
and  In  such  way  as  to  make  due  compensa- 
tion to  the  districts,  and  particularly  that  of 
petitioners,  for  the  discrimination  shown  In 
favor  of  tbe  Opelousas  aud  Washington  high 
schools.  They  further  pray  that  the  defend- 
ants be  ordered  *  *  *  to  cease  any  pay- 
ments under  the  null  and  void  contract  witli 
the  St  Landry  State  Bank;  *  *  *  to  take 
such  proceedings  as  may  be  legal  and  nec- 
essary to  recover  all  the  sums  wrongfully 
paid  out  of  the  current  funds  of  this  year 
for  debts  of  preceding  years,  and  particularly 
the  amount  paid  to  the  St  Landry  State 
Bank  and  the  treasurer,"  etc.  After  hear- 
ing upon  a  rule  nisi,  tbe  Injunction  issued 
as  prayed  for,  and,  the  defendant  having 
pleaded  the  general  Issue,  there  was  a  trial 
upon  the  merits,  resulting  in  a  judgment 
oi*dering  said  defendant  "to  apportion  the 
school  funds  of  each  year  to  the  several  dis- 
tricts of  the  parish  In  proportion  to  the  num- 
ber of  persons  In  the  districts  between  tha 
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ages  of  ilx  and  eighteen  years."  prohibiting 
It  fiom  "using  or  appropriating  for  the  pnr- 
posee  of  high  schools  at  Opelonsas  and  Wash- 
ington any  of  the  funds  apportlcmed  to  dis- 
tricts otber  than  the  ones  In  which  th^  are 
situated."  and  In  all  other  req^ects  dissolving 
the  Injunction  and  rejecting  plaintiffs'  de- 
mands. Stem  this  judgment  the  defendant 
has  appealed,  but  it  complains  only  of  so 
much  of  the  Judgment  as  llmHi  the  expend- 
iture for  the  maintenance  of  the  bl|^  schools 
to  the  proportion  of  the  school  fund  accruing 
to  the  wards  In  which  those  schools  are  es- 
tablished. The  plaintiffs,  on  the  other  hand, 
hare  answered  the  appeal,  and  pray  that  the 
judgment  be  amended  In  the  following  par- 
ticulars: "First  That  sufficient  be  held 
back  out  of  the  per  capita  amonnts  due  to 
wards  1  and  5  (Opelonsas  and  Washbigton 
high  schools)  to  reimburse  ward  4  to  the 
amount  It  should  have  recelTcd  in  the  sffpot- 
tlonment  already  made  for  tOOl  and  snbSb- 
quent  years  until  final  decision,  tIs.,  f80T.40 
and  «1.101,-a  total  of  |1.90a40.  Second. 
That  all  contracts  with  the  St  Landry  State  \ 
Bank  by  virtue  of  which  payments  of  mon^r  i 
loaned  In  1900  were  to  be  paid  out  of  the 
funds  of  1901  be  declared  null  and  void  as 
of  date  Hay  81,  1901,  when  this  suit  was 
filed,  and  the  schotd  board,  through  Its  treas- 
urer, be  held  tar  that  amount  Third.  They 
pray  for  reasonable  attorney's  fees  for  suing 
out  the  Injunctkm,  and  for  all  orders  neces- 
sary and  proper,  and  fw  general  ttiiet  and 
costs,**  etc 

We  find  the  tonowlng  admissions  In  the 
record,  to  wH:  "That  the  parish  school  board 
of  the  parish  of  St  Landry  have  never  made 
during  any  year  any  apportionment  vt  the 
school  funds  In  proportion  to  the  number  of 
persona  In  eadi  ward  or  district  betwe«i  Uie 
ages  of  alz  and  eighteen  years.  That  the 
total  amount  spent  for  teachers  during  the 
scholastic  session  1900-1901  was.  tm  ward 
1. 114,970;  for  ward  2,  9780;  for  ward  8,  $1,- 
100;  for  ward  4,  91.820;  for  ward  6,  fS,535; 
for  ward  e,  fl.850;  for  ward  7,  92,060;  for 
ward  8,  91.715;  total.  917,330.  That  out  of 
the  total  of  these  amounts  there  was  spent 
after  the  1st  of  January,  1901,  for  ttie  Fhnt 
ward,  93,220;  Cor  the  Second,  9300;  for  the 
Third.  958S;  tor  the  Fourth,  9630;  for  the 
Fifth.  92.170:  for  the  Sixth,  99B0;  for  the 
Seventh,  91.030;  for  the  Eighth,  9960.  That 
the  amount  of  ^.800  spent  on  the  high  school 
situated  In  the  First  ward  Is  Included  In  the 
amount  above  given  for  the  expenditure  of 
that  ward.  Of  this  92.800,  92,100  was  spent 
aft«  the  1st  of  January,  1901.  That  the 
sum  of  91>B60  spent  for  the  high  school  prop- 
er In  the  Fifth  ward  Is  Included  in  the 
amounts  charged  against  that  ward;  and,  of 
Kafd  amount  91470  was  spent  after  the  1st 
of  January,  1901.  It  Is  further  admitted  that 
students  from  any  portion  of  the  parish  who 
are  qualified  to  enter  are  admitted  to  both 
of  the  high  schools." 

It  appears  from  the  evidence  that  the  total 


number  of  educable  children  In  the  parish 
during  the  period  covered  by  these  admis- 
sions was  15.188.  and  hence  that  the  per  cap- 
ita expenditure  was  approximately  91<14.  or. 
If  we  first  deduct  from  the  whole  fund  the 
sum  of  94,360  expended  for  the  high  schools, 
that  the  per  capita  available  for  the  other 
schools  was  90  cents.  Including  the  amount 
expended  for  the  high  schools  In  wards  1 
and  6,  the  distribution  of  the  fund,  as  made 
and  as  proposed  to  be  made,  la  as  follows: 


Naof 

Wards. 

Pupils. 

Total 

Per  Capita. 

1 

2,819 

94,970 

91.76 

2 

1,752 

780 

.46 

8 

1,040 

1,100 

.70 

4 

1,835 

1,820 

.70 

5 

2,778 

8,535 

1J!T 

0 

1.136 

1830 

ICS- 

7 

1,925 

2,060 

LOT 

8 

1,797 

1.716 

JOO 

Excluding  the  amounts  expended  for  the 
hl^  schools,  the  distribution,  as  made  and 
as  proposed,  reduces  the  per  capita  allowance- 
to  wards  1  and  B  to  76  and  60  cents,  re- 
spectlvdy.  Upon  the  other  hand,  It  Is  shown, 
that  the  total  number  of  pupils  "hi  hi^fa- 
school  studies"  during  the  period  under  con- 
sideration was  76,  from  which  It  follows  that 
the  per  caplto  expenditure  was  958.18.  It 
also  appeimi  from  the  evidence  adduced  that 
what  may  be  called  the  "fiscal  year"  (that 
Is  to  say,  the  year  from  which  the  revenue 
of  the  board  taka  Its  designation)  is  coin- 
cident with  the  calendar  year,  banning  ujun 
the  Ist  of  January,  whilst  the  8cfa<dastlc  year, 
as  regulated  by  the  board,  begins  In  October, 
and  contlnueB  as  far  into  the  next  (silendar 
year  as  the  funds  will  permit  It  further 
appears  that  but  little  of  the  tevenue  becomes 
available  during  the  early  months  of  the  cal- 
endar  year  by  which  It  Is  designated,  and  that 
the  greater  proportion  of  such  revenue  la  ac- 
tually collected  by  the  board  during  the  next 
year.  Thus  the  state  taxes,  Including  the  pdE 
tax,  for  a  particular  calendar  year,  are  not 
exigible  until  the  month  of  December,  and 
do  not  become  delhiquent  until  the  ist  of 
January  of  the  year  following.  Hence,  as  we 
understand  the  testimony,  the  board  ihay  find 
itoelf  without  means  derived  from  the  reve- 
nue of  the  year  to  pay  the  salaries  of  the 
teachers,  as  they  fall  due.  for  the  earlier 
months,  consUtutlng  the  last  months  of  the 
preceding,  or  the  lat«,  constituting  the  first 
months  ot  what  may  be  called  the  current 
scholastic  year.  And  in  order  to  obviate  this 
difficulty,  and  to  relieve  the  teachers  of  the 
hardship  of  waiting  tor  or  discounting  their 
salaries,  the  board  has  been  in  the  habit  of 
tnrrowing  the  money  with  which  to  pay  fiie 
salaries  earned  during  a  particular  calendar 
year  upon  an  Informal  pledge  of  the  reve- 
nues of  such  year,  thereafter  to  be  collected, 
and  of  paying  the  interest  thereon,  wUdi 
the  teachers  would  otherwise  be  obliged  to 
pay.  At  the  meeting  of  the  board  January 
7,  1901.  the  finance  committee  reported  an  In- 
debtedness <tf  911>066.7B.  of  which  there  was 


Digitized  by 


Google 


422 


82  SOUTHERN  BBPORTBB. 


dne  to  tbe  St.  Landry  State  Bank  |10«159.7B, 
to  the  assessor  9307,  to  the  treasurer  "about 
1700."  and  to  "miscellaneous  aoconnt**  tSOO. 
In  September  following,  when  this  case  was 
tried,  tbe  treasurer  testlfled  that  he  had  In 
his  handa,  to  the  credit  ot  the  board,  a  bat 
ance  of  ¥203.86,  which  had  been  left  after 
the  payment  of  the  obligations  which  had 
then  matured.  Whether  the  obligations  for 
the  year  1000  had  been  paid  ezcIuslTely  from 
the  rev^ues  of  that  year  collected  in  1001 
Is  not  clearly  shown,  nor  does  the  contrary 
appear.  The  treasurer  states,  howera,  that 
he  bad  paid  to  the  bank  some  99,000  on  cer- 
tlflcates  which  bad  been  Issued  to  tbe  teach- 
en,  but  for  which  no  warrants  had  been 
drawn  by  tbe  board,  and  that  he  did  this,  as 
be  bad  done  before,  without  objection  trtaa 
the  board,  and  because  he  thought  tt  was 
pn^ier  In  order  to  saTO  Interest 

The  law  a]n>li<Able  to  tbe  subject  Is  to  be 
found  In  tbe  following  statutory  ptorlstonBr 
to  wit  (Act  No.  81  of  18S8,  1  7,  referring  to 
the  parish  board): 

"They  shall  apportion  the  sdiool  fund  to 
the  seroral  districts  In  the  parl^  In  propor- 
tion to  the  number  of  persons  In  the  district 
between  the  ages  of  six  and  eighteen  years, 
and  shall  determine  the  number  of  sdiools 
to  be  opened,  the  location  of  tbe  school  honsea, 
the  numba  of  teachers  to  be  employed,  their 
salary;  and,  the  sold  board  Is  entrnsted  wltb 
seeing  that  the  various  provisions  of  the  law 
are  complied  with." 

"Sec.  10.  That  the  parish  school  board  shall 
have  the  authority  to  establlab  graded  achools, 
and  to  adopt  such  a  aystem  In  that  connection 
as  may  be  neceauiry  to  Insure  their  success; 
central  or  high  schools  may  be  established 
when  necessary.  The  ordinances  establlAhlng 
Buch  schools  adopted  by  the  parish  achool 
boards  Shan  be  submitted  to  tbe  state  board 
of  education,  and  no  high  school  shall  be 
opened  without  Its  sanction,  and  no  such 
school  shall  be  eatabllshed  unless  the  amount 
be  donated  for  Its  site  and  snltable  buUdlngs 
are  provided  without  any  expense  out  of  the 
school  funds,**  etc 

"Sec.  SO.  That  said  treasurer  shall  pay  out 
of  the  school  funds  entrusted  to  bis  charge 
only  on  warrants  drawn  by  tbe  prudent  and 
countersigned  by  the  secretary  of  the  parish 
achool  board,  and  shall  state  against  what 
school  district  fund  It  was  drawn.  whltA  war* 
rants  shall  be  drawn  by  those  offlcora  only  In 
virtue  of  appropriations  regularly  made  by 
the  parish  board;  tbe  parish  board  shall  make, 
annually,  an  estimate  of  the  amount  of  the 
revenue  for  the  year,  appropriating  the  same 
as  above  required,  and  no  warrant  beyond 
the  amount  estimated  shall  be  drawn  for  any 
one  year.  These  warrants  shall  be  nnmfiered, 
and  shall  specify  on  their  face  to  whom  and 
for  what  they  are  ^ven  and  the  date  of  the 
appropriation  made  by  the  school  bcnrd;  the 
treasurer  shall  pay  the  warrants  only  to  the 
octent  of  the  amount  to  the  credit,  on  his 
books,  and  In  tbe  order  In  which  th^  are 


presented,  of  school  districts  in  behalf  of 
which  the  warrants  shall  have  been  drawn; 
and  said  warrants  shall  be  flled  hi  his  ofSlcc 
as  vouchers,  and  with  the  account  kept  by 
him  as  treasnrer  of  the  school  fund,  shall  al- 
ways be  subject  to  the  examination  of  any 
one  who  chooses  to  examine  them.  *  *  *" 
"Sec  78.  That  the  dlffoent  boards  of 
school  directors  shall  not  be  onpowered  to 
make  contracts  or  debts  for  any  <me  year 
greater  than  the  amount  of  revenue  provided 
according  to  this  act.  It  being  the  Intent  here- 
of that  parties  contracting  with  'said  boards 
shall  bake  heed  that  due  revenue  shall  have 
been  provided  to  aatls^  their  claim,  other- 
wise they  may  lose  or  forfeit  the  same*  and 
no  actloD  or  execution  shall  be  allowed  In  aid 
thereof;  and  that  tiie  boards  shall  not  exceed 
their  powers  in  Incurring  debt" 

Opinion. 

Ab  we  biterpret  sections  T  and  10,  fkom 
which  the  foregoing  excerpts  have  been  tak- 
en, the  latter  must  be  regarded  as  in  tbe 
nature  of  a  proviso  which  modifies  the  re- 
quirements of  the  torma  iqran  the  subject 
of  the  apportionment  of  the  school  fundi 
Tbe  "high  school"  Is  well  known  in  the  pub- 
lic school  system  of  this  state,  and  In  the 
legislation  and  literature  concerning  that  sys- 
tem, aa  an  tnstltntlon  In  which  schtdars  ttom 
t2ie  various  common  schools  complete  Uielr 
pnbUc  scho<)I  edncation;  and,  if  no  other  lan- 
guage had  been  used,  tbe  authority  coaferred 
upon  tbe  parish  boards  to  establish  "high 
schools"  would  suggest  the  idea  of  scbools 
having  a  sphwe  of  usefulness  dlfCeroit  from. 
If  not  wider  than,  that  of  the  common  schools 
of  a  single  district  The  language  ot  the  law 
is,  however,  "central,  or  high,  schools,**  tbnn 
making  "high  schools"  and  "central  schools'* 
synonymous  terms,  and  leaving  no  room  for 
reasonable  doubt  that  It  was  the  intention  to 
authorize  the  parish  boards  to  establish  not 
only  such  district  schools  as  they  might  see 
propa.  but  with  the  concurrence  of  tbe  state 
board,  and  upon  the  condltkma  specified,  to 
establish  central  scbools  for  higher  education, 
to  which  tbe  district  bc1x>o1s  may  save  as 
feeders.  And  the  authority  to  establish  such 
schools,  considered  In  connection  with  the 
general  power  and  discretion  vested  in  tbe 
school  boards,  carries  with  it  tbe  authority  to 
maintain  them  from  the  general  school  fond. 
For  If  the  construction  taislsted  upon  by  the 
plalntlfTs,  and  adopted  by  onr  learned  Brother 
of  the  district  court,  be  sustained,  and  It  be 
held  that  tbe  cmtral  or  high  schools,  as  well 
as  the  district  acho(fls,  must  depend  for  tbedr 
stqiport  upon  the  proportion  at  the  school 
fund  allotted  to  the  particular  districts  in 
which  they  are  established,  the  results,  as  It 
seems  to  us,  will  be  that  the  children  in  the 
less  populous  distrlcfaB  will  be  denied  the  ad- 
vantages of  the  blghHBchool  edncatkm  which 
it  la  the  Idea  of  the  law  to  place  within  the 
possible  reach  of  all  the  childroi  of  the  par- 
ish, and.  Instead  9t  being  able  to  estaUlsh 
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such  Kboola  when  ot  where  '^necessary,"  the 
boards  wIU  be  able  to  establish  them  onlj  in. 
poptUoos  and  comparatively  wealthy  districts. 
We  take  1^  therefore,  that  the  law  Is  to  be 
construed  as  though  It  read:  "The  parish 
hoards  shall  distribute  the  school  funds  to  the 
several  ^trlcts  In  the  parishes  in  proportion 
to  the  numba  of  peraons  In  such  districts  be- 
tween the  ages  of  six  and  eighteen  years: 
provided,  said  boards,  with  the  sanction  of 
the  stete  board  of  education,  and  when  snlt* 
able  Bites  and  buildings  have  been  otherwise 
famished,  may  establish  such  central,  or 
high,  schools  as  may  be  necessary,  and,  for 
their  maintenance,  may  draw  upon  the  gen- 
•»al  school  funds  before  apportioning  the 
same  to  tbe  several  school  districts."  The 
admissions  and  the  evidence  recited  in  the 
statement  of  tbe  case  show  that  the  defend- 
ant and  Its  treasurer  have  administered  the 
affairs  of  tbe  schools  In  their  parish  and  hare 
handled  the  school  fund  without  sufficient  re- 
gard to  the  positive  commands  and  ^hlbl- 
tlons  of  tbe  law.  The  board  admits  that  It 
has  never  apporttoned  Uie  fund  as  the  law  re- 
4)aires.  The  treasurer  admits  that  during  the 
year  1901  he  paid  out  some  $9,000,  for  which, 
up  to  the  date  of  the  trial,  in  September,  no 
warrants  had  been  Issued.  There  would  seem 
to  be  no  objection  to  the  board's  borrowing 
money  to  meet  tbe  obUgatiMiB  of  a  particular 
calendar  year  which  mature  before  the  reT> 
«nne  for  the  year  comes  into  Its  hands,  pro- 
vided It  keeps  within  the  limits  of  such  rev- 
enne;  nor  Is  there  any  objection  to  tbe 
board's  paying  the  debt  so  contracted  at  the 
earliest  possible  moment,  and  thereby  saving 
nnnecessary  expense  In  the  way  of  Interest, 
bat  why  tbe  treasnrer  should  take  It  upon 
himself,  and  why  he  should  t>e  permitted.  In 
the  face  of  a  direct  and  positive  prohibition 
«f  law,  to  pay  ont  thousands  of  dollars  for 
which  the  board  has  Issued  no  warrants,  we 
are  unable  to  understand;  the  reason  assign- 
ed by  tbe  treasurer  bdng  wholly  InsuflBclent 
The  evidence  leaves  us  In  doubt  as  to  wheth- 
er, from  tbe  books  of  the  board  or  of  the 
treasurer,  or  both.  It  would  be  possible  to  dls- 
thigfilsh  the  revenue  of  one  year  from  that 
of  anothOT.  And  yet,  If  those  revenues  are 
not  kept  as  separate  fmids.  confusion  and 
violation  ot  the  law  are  Inevitable.  The  evi- 
dence also  leaves  It  In  doubt  whether  any 
dAt  was  contracted  In  1901  tn  excess  of  the 
revenue  of  that  year,  or  whether  any  part  of 
such  revenue  has  been  appropriated  to  the 
paymrat  of  debts  previou^y  contracted.  And 
tvhiist  we  And  nothing  which  reflects  upon 
tbe  integrity  of  any  of  the  parties  concerned, 
it  seems  to  us  that  the  manner  In  which  their 
dntlea  are  discharged  and  thehr  accounts  kept 
leaves  much  to  be  desired.  Assuming  to  be 
correct  the  view  that  we  have  expressed  In 
regard  to  the  authority  of  the  defendant  board 
In  the  matter  of  the  establishment  and  main* 
tenance  of  the  high  schools,  the  ward  In 
which  the  plaintiffs  reside  has  been  appor- 
tioned 2D  centi  leas  p»  capita  for  the  year 


1001  than  It  was  entHSed  to,  and  it  ought  to 
be  made  whole  In  that  respect  State  v.  Fay, 
36  La.  Aan.  20. 

It  Is  therefore  ordered,  adjudged,  and  de* 
creed  that  the  Judgment  appealed  from  be 
annulled,  avoided,  and  reversed.  In  so  far  as 
It  purports  to  control  the  discretion  vested  by 
law  In  the  parish  board  ot  school  directors, 
defendant  hoeln.  acting  with  the  approval 
of  the  state  board  of  education,  in  the  matter 
of  the  establishment  and  maintenance  of  cen- 
tral or  high  schools  in  the  parish  of  St  Land- 
ry, and  In  so  far  as  the  said  Judgment  denies 
the  prayer  of  the  plaintiffs  that  ward  4  of 
said  parish  be  made  good  with  respect  to  the 
deficit  in  tbe  apportionment  of  tbe  school 
fund  for  the  year  1901;  and  it  is  further 
d^ed,  adjudged,  and  decreed  that  from  any 
balance  of  revenue  of  said  year  still  unex- 
pended by  said  board,  or,  if  such  balance  be 
Insufficient,  from  the  revenues  of  succeeding 
years,  there  be  apportioned  to  the  schools  of 
said  Fourth  ward,  In  addition  to  the  amount 
to  which  they  may  otherwise  be  entitled,  tbe 
sum  of  ¥367,  and  that  said  amon&t  be  de- 
ducted pro  rata  from  the  amounts  apportion- 
ed or  which  may  hereafter  be  apportioned  to 
those  other  wards  of  the  pariah  to  wtilch  for 
the  year  1901  there  was  apportioned,  exclu- 
sive of  the  amount  necessary  to  maintain  the 
high  schools  tn  wards  1  and  5,  more  than  90 
cents  pa  capita  to  the  edacable  children  in 
such  wards,  as  found  hi  the  foregoing  (H^in* 
ion.  It  Is  further  adjudged  and  decreed  that 
in  all  other  respects  the  Judgment  appealed 
from  be  afOrmed;  the  plaintUCs  to  pay  ttat 
costs  of  ttu  uveal. 


007  La.) 

Succession  of  OTERI.    (No.  14,134.) 
(Supreme  Court  of  Louisiana.    June  21, 
1902.) 

ADHINISTRATOB'S  ACCOUNT— OPPOSITION— 
PARTIB8. 

1.  Opposition  to  a  provisional  account  flied 
b7  administrators  of  a  succession,  showing  a 
certain  amount  of  funds  lu  their  liands  for  als- 
tributioD,  must  be  omfined  to  Issnes  legally 
ariRin?  from  the  account  Issnes  cannot  be 
raised  with  parttea  and  as  to  matters  not 
brought  into  eoort  through  the  presentation  of 
the  account 

2.  A  ppFBon  Is  not  made  a  party  to  a  pro- 
ceeding by  callliv  him  hito  court  simply  as  a 
witness. 

(Syllabns  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  John  St  Paul,  .Tudge. 

In  the  matter  of  tbe  snccesslon  of  Joseph 
Oteri.  From  the  Judgment,  Salvador  Scalzo 
and  others,  opponents,  appeal.  Modified. 

Joseph  Oterl  died  on  the  14th  of  Decembw, 
1897.  On  the  19tb  of  AprU,  1S9S,  an  inven- 
tory of  the  property  of  his  succession  was 
made  by  Fred  Zengel,  notary  public.  It 
showed  cash  to  the  credit  of  the  deceased,  In 
the  hands  of  Woodward,  Wight  &  Co.,  $3,- 
296.96;  real  estate,  ¥4,500;  community  hiter- 
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cat  in  said  real  estate,  $2,250;  total  amount 
effects  Inventorlecl,  ¥6,546.  On  tbe  13th  of 
Hay,  1898,  letters  Issned  to  Joaepli  St  Amnnt 
and  hla  wife,  Lucy  Oterl,  as  Joint  a^Inls- 
Iraton  of  tbe  sncceaslrai.  On  tbe  81st  of  Oc- 
tober, 1690,  an  annual  account  of  tttelr  admin- 
istration was  flled.  They  charged  themselres 
with  the  amount  which  figured  In  tbe  Inren- 
tory  as  being  In  the  bands  of  Wight  Wood- 
ward A  Co.,  $3,29a.96;  and  credited  them- 
selves with  Tsrloos  disbursements,  amonntlng 
to  (807.40;  strlkhig  a  balance  of  |2,899.5& 
Erarlste  Blanc  and  B.  P.  Andrge  opposed  the 
accoont  and  claimed  as  privileged  creditors, 
as  appraisers,  to  be  placed  tbereln  eacb  for 
(10.  The  opposition  was  maintained  and  the 
account  amended  to  that  ertoit  snd  as  so 
amended  It  was  approved  and  homologated. 
On  tbe  lOtfa  of  June,  1000;  a  second  Inventory 
was  made,  under  order  of  court,  at  the  In- 
stance of  tbe  administrators,  on  the  allega- 
tion that  the  former  inventory  had  Inventoried 
only  one-half  of  the  property  as  belonging  to 
the  Bocces^ott,  whereas  It  should  have  been 
inventoried  as  a  whole.  In  this  Inventory 
the  real  estate  was  inventoried  at  a  valuation 
of  $4,000,  no  mention  being  made  of  mov- 
ables or  money.  Blanc  and  Andrea  were  ap- 
praisers. On  June  US,  1000,  the  plaintiff  In 
a  suit  in  the  United  States  circuit  court  enti- 
tled **V.  Bcaizo  et  al.  vs.  Joseph  Oterl,"  sug- 
gesting that  tai  that  suit  a  final  decree  of  that 
court  had  been  rendtfed,  and  signed  June  14, 
1000,  by  that  court  in  favor  of  the  plaintiffs 
therein  against  the  succession  of  Oterl,  and 
that  by  an  account  filed  and  h<Hnologated  In 
said  saccessliHi  it  appeared  there  remained  In 
tbe  succession  the  sum  of  |2,800.66,  and  same 
should  be  paid  over  to  them  in  part  payment 
of  their  Judgment  and  further  suggesting 
that  there  was  on  hand  In  the  Buccesslon  cer- 
tain real  estate,  which  they  described,  and 
furtb»  suggesting  that  there  was  other  prop- 
erty belonging  to  the  succession  not  yet  In- 
ventoried or  accounted  for,  the  court  at  their 
Instance  ruled  the  administrators  to  show 
cause  why  an  order  of  court  should  not  Issue, 
directing  them  to  pay  over  to  plaintiffs  in 
rule  tbe  said  sum  of  $2,809.56  In  part  payment 
of  their  Judgment  and  why  the  real  estate 
should  not  be  sold  for  said  purpose,  and  why, 
further,  an  Inventory  of  the  property  not  yet 
described  should  not  be  made  and  filed.  On 
the  same  day,  on  the  suggestion  of  H.  &  O. 
Newman  that  th^  were  holders  and  ownera 
of  a  promissory  note  for  $0,000  and  Interest 
made  and  subscribed  by  Joseph  Ot«l,  and  se- 
cured, as  to  payment  principal.  Interest,  and 
nttoroey's  fees,  by  mortgage  on  the  real  es- 
tnte  Inventoried,  and  that  said  note  was  due 
nnd  unpaid,  the  court  ordered  the  administra- 
tors of  the  succession  to  show  cause  why  tbe 
property  should  not  be  sold  for  cash  to  pay 
the  debts  of  the  succession,  and  especially  to 
pay  tbe  mortgage  note.  This  last  rule  was 
made  absolute,  and  the  court  ordered  that, 
for  tbe  purpose  of  paying  the  debts  of  the 
succession  (among  them,  that  of  tbe  plaintiffs 


In  rule),  the  real  estate  be  sold  at  publtc 
auction  for  cash.  The  court  made  the  first 
rule  absolute,  In  so  far  as  to  order  tbe  ad- 
mlnlstntors  to  file  an  account  of  thehr  ad- 
ministration of  the  succession.  The  property 
was  sold  on  tbe  16th  day  of  August,  1900,  to 

H.  &  C.  Newman,  for  $2300l  On  the  lot  of 
Augrust  1900,  the  administrators  filed  an  ac- 
count and  tableau  of  distribution  of  tho  funds 
In  theta-  hands,  which  they  set  down  as  bdng 
$3,809.56.  The  account  flled  was  as  follows: 

Gash  on  hand  as  per  last  acconnt. .  $2,809  56 

We  propose  to  pay  first  the  follow* 
log  law  charges: 

1.  Costs  paid  the  clerk  of  court. ...  $      1  80 

2.  "       "     crier   1  00 

3.  Fees  paid  Blanc  ft  Andrte,  first       ^  ^ 

appraisement   20  00 

4.  Fees  due  civil  sheriff   50 

5.  Costs  due  Blanc  &  Andr«e,  sec- 

ond appraisement   SOOO 

6.  Fees  due  F.  Zensel,  notary,  see- 

ond  inventory   25  00 

7.  Costs  paid  advertising,  first  ac- 

count Bee   2  10 

8.  Costs  paid  adverdsinK  first  ao> 

count  T.-D.   2  10 

0.  Commissions  of  administrators 

on  amount  of  inventory   16B  92 

10.  Rouse  &  Orant  attorney  tor  sno- 

cession    2B0  00 

11.  Rouse  &  Grant  attorney  for  de- 

fendln?  suit  of  V.  Scalzo  vs. 
Succession  in  U.  8.  circoit  coart      600  00 

12.  Amount  retained  tor  future  costs        25  00 
IS.  Ineuraace  premium  on  house  De- 
cember 23.  1899   23  40 

U.  Taxes  of  hoose  for  1809,  Jan'y 

36,  IBOO   28  00 

11,064  82 

Ordinary  GredltorB. 

I.  United  States  judgment,  U.  S.  C 

C  $1,125  40 

And  5%_from  May  23,  1693. 
2.  Giiy  M.  Homer,  attorney  fees...      300  00 
8.  Clias.  H.  Schenck  on  account....      677  85 
4.  Salvador  Soalso  ft  Sylvester  Rocco 
Fiorita,  Judnnent  of  U.  S.  cir- 
cuit coart,  No.  11,059,  with  5% 
from  June  11,  1885.  less  $1.- 

266.88  paid  May  12,  1894   8,876  00 

6u  Randazzo  ft  Di  Ohristini,  Judg- 
ment U.  S.  drcnit  court,  No. 
11.059,  with  6%  from  June  11. 

1SS5    8,407  82 

Less  $1,203.54  paid   May  12, 
1894. 

Costs  due  complainants  In  *aii 

suit  No.  11,059,  clerk   82  IS 

6.  James  D.  Seguin,  master's  fee  in 
Scalzo  vs.  Sue.  Joseph  Oterl, 
No.  11,059,  U.  9.  circuit  court. .  000  00 
7*  Bouse  ft  Grant  attorneys  for  ad- 
ministrators, defending  suit  of 
Scalzo  vs.  Suz.  Oteri,  No.  11,- 

059,  U.  S.  circuit  court   500  00 

[Signed]  Jos.  St  Amant 

haej  St  Amant 
Joint  Administrators  of  Succession  of  Joseph 
Oteri. 

Salvador  Scalzo  and  Sylvester  Rocco  Florlta, 
as  representatives  of  the  succession  of  Vincen- 
Eo  Scnlzo,  and  Ignacio  Randazzo  and  Antonio 
Di  Gbristlnl,  tbe  plaintiff  In  the  suit  of  T. 
Scalzo  et  al.  v.  Joseph  Oteri,  filed  an  opposi- 
tion to  the  account  as  did  James  D.  Segnln, 
Guy  M.  Homer,  the  United  States,  and  the 
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Flddltj  A  Depoilt  Ckmipany  of  Ifaiyland. 
The  opponents  flnt  named  (Scalao  et  aL)  al- 
leged tliat  they  were  creditors  of  the  luo- 
cesslon  fw  ot«  $10,000.  fixed  decree  of 
the  drcolt  court  of  the  United  Statee,  which 
cUUm  arose  long  prior  to  the  death  of  Joseph 
Ot«rl..  and  tiiat  they  were  entitled  to  a  right, 
prirll^e,  and  preference  In  the  assets  of  the 
deceased  then  In  the  hands  of  the  admlnls- 
tratcffs,  or  those  which  were  disposed  of  h7 
him  with  the  Intent  to  avoid  pnrsolt  of  thdr 
claim,  for  which  tfa^  will  hereafter  assert 
their  rights  In  this,  their  (q;^>odtlon  to  the 
acoonnt  presented  on  the  1st  day  of  August 
1000.  They  opposed  the  account  filed,  as 
to  the  amotut  sought  to  be  paid  therefrom: 
a  and  2)  CSalms  of  Blanc  and  Andrde  tor 
fSO  aa  appraisers  for  the  first  appraisement, 
and  120  for  the  second  appraisement  They 
were  entitled  to  only  $8  for  each.  <3)  The 
claim  of  Zengel,  notary,  for  9^  making  sec- 
ond Inventory,  as  excessive.  (4)  Olalm  of 
Konse  &  Grant  for  9600.  for  defending  the 
snlt  of  Scalao  v.  Oterl  In  the  United  States 
circuit  conrt  Said  charge  Is  not  a  privileged 
claim,  and.  U  the  same  Is  not  excessive.  It 
should  be  ranked  as  an  ordinary  claim,  to 
be  iMild  In  common  with  the  ordinary  credit- 
ors of  the  snccesslott.  iJS)  The  judgment  In 
ntvor  of  the  United  States  for  the  sum  of 
91,1%  as  not  being  entitled  to  a  i^reference 
over  <9ponents*  judgment.  (6)  Fee  of  Ooy 
H.  Horner  for  9800.  as  not  bdng  a  privileged 
dalm.  Is  snbordlnated  to  that  of  opponaits, 
(7)  Claim  of  Charies  M.  Schmck  for  9S80 
should  be  subordinated  to  that  of  <q»ponent8. 
(S)  Claim  of  J.  D.  Begnln,  master  In  chan- 
cery, for  9900,  should  be  placed  among,  and 
paid  as,  privileged  claims.  Olalm  of 
Rouse  A  Grant  attorneys,  for  defending  snlt 
of  Scalxo  V.  Oteri  In  the  United  States  cir- 
cuit cowt  should  be  subordinated  to  the 
privileged  ohaiges  and  to  the  judgment  of 
opponents. 

flavlng  made  opposition  as  above,  these 
f^Mnents  proceeded  to  set  forth  and  avw 
that  they  were  advised  and  believed,  and  so 
charged,  that  the  assets  of  this  estate  have 
been  diverted  through  the  Inatromentallty 
of  the  administrators  hertfn;  that  said  ad- 
ministrators have  taken  posseiBlon  of  a  large 
part  of  said  assets,  aoA  have  detained  the 
same  for  thdr  own  Interest  and  for  their 
own  advantoge,  and  for  the  advantage  and 
benefit  of  the  widow  of  the  said  deceased, 
Joseph  Oterl,  and  that  they  have  not  bad 
the  assets  so  diverted  and  detained  Invm- 
toried  In  the  succession  of  the  said  Joseph 
Oteri,  and  ttiat  so  much  of  said  assete  as  have 
been  converted  Into  cash  or  otherwise  dis- 
posed of  should  be  accounted  for  by  said  ad- 
ministrators, and  that  so  much  of  said  assets 
as  remained  in  kind,  undisposed  of,  but  In 
the  possession  of  said  administrators,  should 
be  Inventoried  in  the  succession  of  said  Jo- 
seph Oteri,  and  the  said  admlnlstratnv  made 
to  account  for  the  same.  "(1)  These  appear- 
ers  and  opponents  aver  that  they  are  inftmu- 


ed,  advised,  and  believe  that  at  tbe  time  of 
the  death  of  said  Joseph  Otol  he  possessed 
a  large  amount  of  premium  bonds  of  the 
dly  of  New  Orleans,  and  other  valuable  ne^ 
gotlable  secnritleB,  which  came  Into  the  pos- 
session of  his  wife  atter  his  death,  and  that 
she  diverted  the  same  to  the  detrlmuit  and 
prejudice  of  these  api>earers.  That  ^ey  are 
Informed  and  believe,  and  so  charge,  that 
in  addition  to  the  securities  above  generally 
described,  tbe  said  widow  of  Joseph  Oteri 
came  Into  possession  of  funds  and  credits  of 
said  Jos^h  Oterl,  as  well  as  valuable  jewel- 
ry which  was  In  the  possession  of  said  de- 
ceased at  the  time  of  his  death,  and  which 
she  has  concealed  ttom  said  estate  and  di- 
verted therefrom  to  ba  own  use,  and  to  the 
detriment  and  prejudice  of  these  appearers 
and  opponents,  and  the  other  creditors  of 
said  deceased.  That  the  steamship  Joseph 
Oterl,  Jr.,  Is  and  was  the  property  of  Jos^b 
Oteri,  Jr.,  long  prior  to  his  death,  and  that 
during  his  lifetime  and  at  the  time  of  his 
death  he  managed  and  operated  the  same  as 
owner  there<tf,  either  personally  or  through 
charter.  09  That  on  or  about  the  l8th  day 
of  October,  1880,  during  the  existence  of  the 
Indebtedness  due  these  api^arers  and  oppo- 
nents, and  with  a  view  to  defraud  them,  he 
caused  a  transfer  of  the  said  vessel  to  be 
made  In  the  name  of  Mrs.  Luella  Oteri,  his 
wife,  as  the  owner  thereof.  That  thereafter, 
on  the  SOth  day  of  April,  1808,  tbe  said 
widow  Oterl  caused  tbe  tranitfer  of  tlie  said 
title  to  be  made  from  her  to  one  William  A. 
Pow^  a  British  subject  to  avoid  the  op- 
eration  of  the  laws  of  the  United  Stotee  as 
against  said  vessel.  (8>  That  subsequently, 
on  or  about  the  9th  day  of  September,  1896, 
tbe  said  "Vrailam  A.  Powell  made  a  retrans- 
fer  of  the  said  vessel  to  the  said  Mrs.  Lnella 
Oterl,  as  sole  owner,  she  paying  nothing 
tiiraefore,  and  nothing  having  been  paid  by 
the  said  William  A.  PowcU  tor  said  transfer 
previously  made  to  bim,  and  nothing  paUL 
for  the  original  transfer  In  the  name  of  Mrs. 
Lnella  Oterl,  as  the  vrlfe  of  Jos^h  Oteri,  a» 
heretofwe  recited,  and  all  of  which  acts  and 
dctogs  In  the  original  transfer  from  Joseph 
Oteri  to  his  said  wife,  and  from  his  said 
wife  to  William  A.  Powell  back  to  the  said 
widow  Oteri,  was  done  to  Injure  and  defraud 
the  credltOTs  of  said  Joseph  Oteri,  deceased, 
and  particularly  these  appearers  and  oppo- 
nents. (4)  And  your  opponents,  further  op- 
posing, say  that  they  deny,  as  lEdmuIated  and 
fraudulent  null  and  void,  in  law,  the  pre- 
tended mortgage  given  by  tbe  said  Mrs. 
Luelhi  Oteri.  under  date  of  February  7, 1900, 
in  favor  of  Mrs.  Widow  Dominic  Oefalu,  for 
five  thousand  (95,000)  dollars,  recorded  In 
the  customs  department  of  the  United  States 
customs  department  book  1,  folio  93,  on  said 
date;  that  said  mortgage  was  effected  solely 
and  purposely  to  place  said  Hen  upon  saltf 
vessel  to  the  detriment  of  the  rights  of  your 
opponeots,  and  to  deprive  them  of  their  right 
to  subject  said  vessel,  the  property  of  said 
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decedent,  Joa^  Otod.  to  tiie  payment  of 
jonr  oppoDcuts'  debt  and  Judgment  Zonr 
opponents  fortber  aver  and  say  that  In  the 
Inrentory  herein  there  i^ean  to  be  a  idece 
of  real  estate,  nov  undio:  advertisement  and 
sale,  consisting  ot  flre  (6)  certain  lotB  ot 
ground,  situated  In  the  square  bounded  by 
Chippewa,  Market,  St  James,  FeU(dty,  and 
Annunciation  streete,  fully  described  in  the 
Inventory  taken  In  this  succession  by  Fred 
SSengel,  notary  public,  under  date  of  April 
18,  1898,  and  in  the  supplemental  Inventory 
taken  by  said  notary  oa  the  13th  day  of  Jane, 
1900;  that  sold  property  was  acQulred  by 
Joseph  Oteri,  deceased,  on  the  14th  day  of 
February,  1881;  that  prior  to  that  date  the 
said  Joseph  Oterl,  Jr.,  was  and  had  been 
divorced  from  Luella  A.  Oteri,  herein  set 
forth  as  being  the  widow  in  community,  as 
win  more  fully  and  at  large  appear  in  tbe 

suit  of  Oteri  v.  Oteri,  Now  of  the  dodait 

of  the  civil  dtetrlct  court,  division  D,— Judg- 
ment therein  rendered  granting;  final  divorce 
on  the  26th  day  of  March,  1877.  (S)  Your 
opponents  further  declare  and  say  that  said 
property  Is  In  full  ownership  as  tbe  ivoperty 
of  the  estate  of  the  said  Joseph  Ot«l;  that, 
if  said  Joseph  Oterl  remarried  said  Luella 
'  Oteri  at  any  time,  It  was  subsequent  to  the 
acquisition  of  said  property  by  said  Joseph 
Oteri,  and  constituted  part  of  the  said  estate; 
and  that  even  so  (said  f^perty  acquired 
during  the  remanrlage  between  Joseph  Oteri 
and  Luella  OteriK  she  had  no  tight  therein 
until  after  the  payments  of  the  debts  doe 
by  the  deceased  and  of  the  oommnnlty  of 
which  she  was  a  member,  and  the  said  pn^ 
erty  is  amenable  under  the  Judgrawt  of  the 
United  States  circuit  court  aforesaid,  and 
your  <9ponent8  have  a  first  lien  and  mort- 
gage privilege  thereon.  (7)  Your  o^onents 
do  now  aver  and  say  that  said  property  Is 
presently  advertised  under  an  order  of  this 
court  to  be  sold  at  tbe  Instance  of  H.  &  G, 
Newman  Company,  limited,  of  New  Orleans, 
who  represent  themselves  to  be  creditors  of 
said  estate  In  the  sum  of  six  thousand  ($6,- 
<KKQ  dollars,  under  a  mortgage  dated  tbe  21st 
day  of  August  1S96,  passed  before  W.  D. 
Fahey,  notary  public.  Said  sale  has  not  yet 
been  eCTected.  and  the  ^ceeda  thereof  can- 
not now  be  accounted  for;  but  In  the  hiter- 
est  of  justice,  It  Is  right  and  proper  to  mar- 
shol  the  assets  as  far  as  may  be,  and  to  de- 
termine the  Indebtedness  of  the  estate  upon 
the  filing  of  the  account  and  disbursements, 
as  applied  for  by  the  account  herein  opposed. 
That  as  to  said  Indebtedness  so  daimed  by 
the  said  H.  &  O.  Newman  Company,  Limit- 
ed, your  opponents  say  that  they  are  not  the 
bona  fide  owners  and  holders  of  said  note; 
that  they  are  Interposed  at  the  instance  of 
said  admlnlstntors,  and  are  used  ixt  enforce 
the  imyment  of  tbe  same;  that  said  note 
was  among  the  papers  and  property  of  said 
Joseph  Oteri  at  the  time  of  hte  death;  and 
that  the  action  of  said  H.  &  a  Newman 
Company.  Limited,  In  lending  themselves  to 


a  proceeding  herein,  and  aaserthig  that  they 
are  creditors  of  sahl  Joseph  Otari.  of  the 
mortgage  note  nominally  In  their  possesslw. 
Is  fraudulent  and  collnBlve.  They  act  la 
concert  and  combination  with  said  St  Amant 
and  his  wife,  tbe  widow  of  the  late  Joseph 
Oterl."  They  prayed  that  tibe  account  here- 
in be  amended  In  regard  to  the  itema  taerein- 
above  opposed;  that  the  opponents  be  placed 
thereon.  In  accordance  with  the  Judgment  of 
the  circuit  court  of  the  United  States  tat 
said  No.  11,059,  for  principal.  Interest  and 
costs,  and  master's  fees,  as  therein  detailed; 
that  the  claim  of  H.  &  Cw  Newman  Company, 
IJmlted,  be  rejected,  and  that  the  said  mort- 
gage opuating  upon  the  pn^rtj  of  said  de- 
ceased be  canceled;  that  the  said  admlnls* 
trators  be  ordered  and  directed  to  Inventory 
the  proper^  of  said  Jos^h  Oteri,  Jr^  di- 
verted from  said  estate;  that  they  be  fur* 
ther  ordered  and  directed  to  Inventory  and 
bold  subject  to  the  court's  order  the  steam- 
ship Joseph  Oteri,  Jr.;  and  that  in  due  course 
of  proceedings  a  Judgment  be  xendwed  here- 
in directing  the  sale  of  all  tlie  property  <HC 
said  estate  and  filing  of  tableau  and  distri- 
bution, with  recognltUm  of  rearers*  Judg- 
ment with  Interest  and  costs  upoa  said  tab- 
leau to  be  paid  by  preference  and  prkaity. 
Appearers  and  oKionents  furUier  prayed  for 
all  necessary  orders  in  tbe  premises  and  for 
general  relief. 

Opposttltm  to  tbe  fee  ot  Segnln*  as  master 
In  chancery,  for  $900^  was  withdrawn  by  all 
parties,  and  payment  of  the  same  by  privilege 
out  dt  the  funds  In  tbe  hands  ct  the  admin- 
istrators was  consented  to  1^  all  the  oppo- 
naits.  Guy  U.  Homer  was  placed  on  tiM 
admbilstratots'  acoonnt  as  an  ordinary  cred- 
itor for  PSOO  for  attorney's  fees.  He  oppaueA 
the  account,  clatanl^  to  be  placed  therecu 
as  a  prlvll^ed  creditor.  The  Uidted  States 
was  placed  on  the  acoonnt  as  an  ordlnacy 
credltor  by  Judgment  for  91,125.40,  with  legal 
interest  f»om  May  23,  1893.  It  opposed, 
claiming  to  be  a  privileged  oredltor  for  tiie 
amount  of  its  ju^moit  taiterest  and  costs, 
and  pmyed  that  the  accomit  be  amended  by 
placing  tbe  goTerumenf  s  claim  on  it  as  sneh, 
hi  preference  to  all  other  debts  In  the  ac- 
count and  tableau,  and  to  be  ranked  after 
the  charges  numbered  1  to  14  Induslve,  and 
the  charge  In  favor  of  Seguln  as  special  mas- 
ter. The  Fidelity  &  Deposit  Company  of 
Maryland  opposed  tbe  account  claiming  to  be 
placed  thareon  as  a  privileged  creditor  for  pre- 
miums due  to  It  for  the  year  ending  May  11. 
1000,  and  that  ending  Blay  11,  1001,  amouDt- 
Ing  bother  to  f  70,  as  being  tbe  surety  In  title 
official  bond  of  tiie  administrators. 

Tbe  district  court  rendered  Judgment  maln- 
talntog  the  opposition  of  the  Fidelity  A  De- 
posit Company  of  Maryland,  and  decreeing 
it  to  be  a  privil^ed  creditor  for  $70,  to  be 
taxed  aa  costs;  also  that  of  James  D.  Seguln 
as  a  privileged  credited,  to  be  taxed  as  costs. 
It  maintained  the  opposition  of  tbe  United 
States,  and  recognised  It  aa  a  privOeged  cred* 

Digitized  by 


SUCCESSION  OF  OTERL 


437 


itor  for  tbe  anunmt,  nuking  all  other  clainn 
save  tttose  placed  on  tbe  account,  and  de- 
creed to  be  privileged  claims  for  coats  and 
law  dtuKea.  It  rejected  the  demand  of  Ony 
Homer  to  be  recogiUzed  as  a  j^WUeged  cred- 
itor. It  dismissed  the  opposition  of  Salvador 
Scalzo  and  Sylvester  Rocco  Vlorita,  represent- 
atlres  of  the  estate  of  Vlnoenao  Scalso,  and 
of  Isnaclo  Bandasso  and  Antonio  Dl  Cbrls- 
tlnl.  at  Oielr  costs,  reserving  to  tlim,  how- 
ever, all  rights  th^  may  have  agalnat  all 
parties  charged  with  holding  any  mporty  be- 
longing to  this  estate,  save  H.  &  0.  Newman, 
against  whom  their  rights  are  reserved  only 
against  any  snxplns  which  may  be  in  their 
hands  after  payment  of  thehr  claim  against 
Joseph  St  Amant  out  of  the  proceeds  of  the 
note  of  Joseph  Otcod,  given  as  collateral  se- 
cnrlty  t<x  said  claim.  In  all  other  respects 
It  dismissed  the  several  opposition,  and  it  or- 
dered the  account  ctf  tiie  administrators  to  be 
amended  so  as  to  conform  to  the  decree,  ant} 
that  aa  thui  amoided  it  be  ai^roved  and 
homologated,  and  the  funds  distributed  In  ae- 
ccrdance  therewith.  Ignado  Handaiao  et  aL 
•oi^Kmenta,  appealed. 

William  S.  Benedict  and  LaKarus  ft  Luce, 
for  appeilants.  Rouse  &  Grant  (or  appellee 
administrators.  H.  Garland  Dupr6  and  Wll' 
11am  B.  Grant  for  appellee  H.  &  0.  Newman. 
Limited.  Wnilam  Wfat  Howe,  U.  S.  Atty- 

NICH0IX8,  a  J.  (after  stating  tbe  facts). 
An  examination  of  tbe  record  discloses  the 
account  flled  on  tbe  Ist  of  August  1801,  by 
Jose^  St  Amant  and  wife,  joint  adminis- 
trators of  ttie  succession  of  Joseph  Oterl,  did 
not  purport  to  be  a  final  account  of  bis  suc- 
cession, but  simply  recognised  that  they  bad 
at  the  time  of  tbe  account  the  amount  stated 
therein.  which  they  proposed  to  dis- 

tribute In  the  manner  aa  ahown  tber^  We 
think  the  correctness  of  that  account  and  tiie 
distribution  of  the  funds  therein  referred  to, 
according  to  rights  of  iwrtles  Invested,  were 
the  mly  matters  which  propaly  could  have 
been  raised  and  dLqKwed  of  1^  tbe  district 
court  In  opposition  to  that  particular  court 
The  real  estate  ot  tbe  succession  had  not  been 
disposed  of  when  that  account  was  filed,  and 
we  are  not  informed  what  became  of  the 
price.  Having  been  sold  in  the  probate  j^o- 
ceedlngs  to  pay  tbe  debts  of  tbe  snccessltm, 
the  price  arising  from  tbe  gale  wlU  have  to 
be  accounted  for  by  the  administrators  tai 
some  future  proceedings,  In  which  aU  par- 
ties hi  intwest  sbould  be  brought  Into  court 
ia  a  regular  and  legal  manner.  We  see,  by 
a  pspor  copied  In  the  transcript  that  H.  &  0. 
Newman  became  the  pnrcbasers  of  the  prop- 
frty  Cor  12.800;  but  the  firm  of  H.  &  C.  New- 
man, Limited,  are  not  before  tiie  court  The 
corporation  was  not  Inought  before  it  as  a 
Ullgant  in  answer  to  appellanta'  opposition, 
by  making  Charles  Newman  a  witness. 


Lerchard,  from  whom  H.  &  C.  Xewman  re- 
ceived the  $6,000  note  aa  a  collateral,  Is  not 
before  the  court,  nor  Is  the  widow  of  Joseph 
Oterl.  nor  are  the  parties  legally  concerned 
In  the  steamship  Joseph  Oteri.  Appellants 
have  'not  ruled  the  administrators  hito  court 
nor  asked  Judgment  agiUnst  them,  nor  have 
Uiey  furnished  the  data  on  which  a  Judgment 
against  them  could  be  based,  even  If  one  were 
desired.  In  tbelr  pleadings  they  say  they  re- 
serve their  rights,  to  be  proceeded  upon  here- 
after, and  on  the  trial  they  referred  to  their 
present  proceeding  as  being  In  the  nature 
of  a  "bill  of  discovery."  They  placed  mattm 
in  the  lowor  court,  and  they  have  placed  them 
before  us  in  this 'court  as  In  manner  such  as 
to  make  it  difficult  for  us  to  know  wboeln 
they  feel  aggrieved,  and  what  Is  Ibe  relief 
which  they  seek  st  oar  hands.  We  think 
that  the  only  manner  In  which  we  can  dis- 
pose of  matters  as  they  now  are,  In  Justice  to 
all  parties.  Is  to  Umit  our  Inqutey  on  this  ap- 
peal to  appellants'  oifpositlon,  as  affecting  tbe 
funds  .in  the  bands  of  the  adnUnistratws,  as 
shown  by  tb^  account  and  to  leave  all  other 
matters  open  and  nndl«posed  of,  as  of  non- 
suit 

AppellantB  say  In  r^rd  to  the  claim  of  tbe 
United  States:  "Tbe  same  was  proved  as  a 
matter  of  fact  We  apprehend  the  law  gives 
the  government  a  preference  when  on  estate 
Is  Insolvent"  We  do  not  concede  this  to  be 
the  case.  As  matters  stand,  the  estate  is  ap- 
parently insolvent  to  a  large  amount  There 
is  an  ^press  admission  to  that  effect  In  the 
record.  We  think  tbe  dlopoeltiou  made  of  the 
claim  was  correct  Blcbatd  t.  Ouvlere,  10 
La.  Ann.  723. 

The  claim  of  tbe  Fidelity  &  Depoidt  Com- 
pany for  970  for  premiums  due  to  it  aa  on 
Its  snretyshlp  of  tbe  admlniatratorB'  bond 
should  be  reduced  to  $33.  It  was  not  a 
charge  against  tbe  succession  iffior  to  tbe 
adoption  of  Act  No.  76  of  lOOa  Since  that 
date  It  is  to  be  classed  as  an  expense  of  ad- 
admtnlstrators.  and  is  secured  as  to  payment 
by  privilege. 

For  the  reasons  assigned,  It  Is  hereby  or- 
dered, adjudged,  and  decreed  that  the  judg- 
ment of  tbe  district  court  herehi  appealed 
from,  in  so  far  as  it  deals,  on  the  opposition 
of  tbe  appellants  ber^  with  the  funds  hi 
tiie  bands  of  tbe  admlnlstratcvs  ahown  by  thla 
account  and  the  distribution  of  tbe  same,  be 
amended  by  reducing  tbe  claim  of  the  Fideli- 
ty &  Deposit  Company  from  $70  to  $3S,  pay- 
ment of  said  amount  recognized  aa  secured 
by  privilege.  As  so  amended,  the  Judgment 
of  the  district  court  In  that  branch  of  the 
case  to  affirmed.  It  Is  further  ordered,  ad- 
judged, and  decreed  that  the  judgment  of  the 
district  court  In  so  for  as  It  deals  otherwise 
with  the  opposition  of  the  appellants  herein. 
Is  hereby  annulled,  and  said  opposition  Is  dls* 
missed  as  of  nonsuit  Costs  of  appeal  to  be 
borne  by  the  sutxession. 
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STERRETT  T.  8AMUEEL.    (No.  14,155.)i 
{Supreme  Court  of  Lonislana.   May  12,  1902.) 

SLATB  MARRIAGE— VAUDrrr—DBlATH— PRE- 
SUMPTIONS. 

1.  In  1854  two  Blaves  with  the  _  consent  of 
their  ownera  were  married — «  minister  of  toe 
gospel  performing  the  ceremony.  They  lived 
togeUier  as  man  and  wife  and  children  were 
bom  to  them.  After  being  freed,  they  w>u- 
tiuued  to  live  together  as  man  and  wife.  Hw 
— a  legal  marriage. 

2.  Where  the  hosband'a  home  was  in  the 
city  of  New  Orleans,  where  his  wife  and  only 
surviving  child,  a  girl,  resided.,  and  he  la 
shown  to  have  left  home  in  18t(7  on  shipboard 
bound  for  a  nearby  port,  where  ydlow  fever 
was  raging,  and  the  boat  Is  shown  to  have 
left  there  for  some  other  and  more  distant 
port,  and  neither  the  boat  nor  the  man  ever 
returned,  or  were  heard  of  again,  the  lapse 
of  35  years  and  absence  nnder  sach  dream- 
stances  are  safflcient  to  juatlfy  the  condosion 
that  the  man  is  dead. 

(Sjllabna  bjr  the  ConrL) 

A]q>eal  from  civil  district  court,  parlib  of 
Orleans;  Geoi^e  H.  Tbeard,  Jndge. 

ActioD  by  Fanny  Bferrett  M^alnst  Ollnton 
Bama^  Judgment  for  plaintiff  and  defend- 
ant appeals.  Affiimed. 

Carroll  &  Carroll,  for  appellant  ObatCe  A 
Bowers,  for  appellee. 

BLANCHABD,  J.  Defendant  married, 
some  years  ago,  the  daughter  of  plaintiff. 
There  was  no  Issue  of  the  marriage.  The 
wife  died  in  April.  1900,  intestate.  Some 
property,  real  and  personal,  bad  been  acquired 
during  tbe  marriage  and  the  same  ifertalned 
to  tbe  community  wblch  existed  between  tbe 
spouses.  The  sucicession  of  the  wife  was 
opened  by  ber  mothv  ^slntiff  herein),  who 
represented  herself  as  being  the  only  living 
ascendant  and  only  heir  of  the  deceased.  She 
declared  her  acceptance,  pure  and  simple,  of 
the  succession,  prayed  to  be  recognized  as 
the  sole  heir  and,  as  such,  sent  into  posses- 
sloQ.  On  proof  administered  In  support  of 
her  averments,  there  was  judgment  In  accord- 
ance with  this  prayer.  The  estate  consisted 
only  of  the  wife's  undivided  Interest  in  the 
community  property.  Some  months  later,  she 
instituted  the  present  suit  against  the  but* 
vMng  husband  and  partner  in  community  for 
a  partition  of  the  community  property.  She 
prayed  Its  partition  by  llcltatlou  since  it  was 
not  susceptible  of  division  In  kind.  Defend- 
ant answered  admitting  the  existence  of  the 
community  of  acquets  and  gains  between  him- 
self and  his  deceased  wife,  and  that  If  plaln- 
tltr  be  the  heir,  as  claimed  by  her,  she  Is 
*  entitled  to  the  partition  sought,  which  can 
be  effected  only  by  sale  of  the  property  and 
effects.  But  be  denied  that  plaintiff  Is  the 
heir.  lie  asserts  bis  wife  was  not  the  legiti- 
mate daughter  of  plaintiff  and  Albert  Stcr- 
rett,  the  putative  father;  denies  that  plain- 
tiff was  ever  married  to  Albert  Sterrett.  He 
avers  his  wife  to  have  had  only  the  status 
of  natural  daughter  of  the  plaintiff,  and  that 


■  Rehearing  denied  June  n,  1901 


he,  as  husband,  Infants  In  preference  to  the 
natural  mother.  He  represents  that  even  If 
the  plaintiff  were  ever  lawfully  married  to  Al- 
bert Sterrett,  and  even  If  his  dead  wife  were 
the  isfiue  of  such  marriage,  proof  Is  lacking 
that  Albert  Sterrett  Is  dead,  or  that  he  left  no 
children  or  other  heirs  entltied  to  Inherit  from 
his  (defendant's)  wife.  In  case  his  plea  of  no 
marriage  between  Albert  Sterrett  and  the 
plaintiff  be  not  sustained,  and  In  case  bis  con- 
tention that  Albert  Sterrett  Is  not  dead  be 
denied,  he  claims  In  reconvention  against  the 
community  certain  sums  due  him  by  the  com- 
munity, asks  recognition  of  same  In  the  com- 
munity settlement,  etc.  There  was  Judgment 
sustaining  the  plaintiff's  demand,  decreehig 
the  partition  by  llcltatlou  of  the  community 
estate,  and  adjusting  the  claims  set  up  by 
tbe  deffflidant  against  tbe  community,  sustain- 
ing the  same  In  part  and  rejecting  the  same 
In  part.  Defendant  appeals. 

Ruling— These  parties  are  people  of  color 
Albert  Sterrett  and  Fanny  Wiggins  (now 
plaintiff)  were  slaves  In  Alabama  prior  to  the 
Civil  War.  The  evidence  establishes  to  our 
satisfaction,  as  it  did  to  that  of  the  trial  Judge, 
that  tbey  were  married  in  or  about  the  year 
1854  In  Alabama.  Tbe  marriage  took  place 
In  the  dining  room  of  the  house  of  the  owner 
of  Fanny  Wiggins,  and  was  performed  by  s 
white  minister  of  the  gospel  In  the  presence 
of  the  white  people  of  the. family.  The  couple 
thereafter  lived  together  as  man  and  wife, 
and  a  daughter,  Susan,  who  became  the  wife 
of  defendant,  was  bom  In  about  a  year  after 
the  marriage.  Another  child  was  bom,  but 
it  died  In  infaucy.  Albert  Sterrett  went  to 
the  war  as  tbe  body  servant  of  an  officer  In 
the  Cmfederate  army  and  afterwards,  when 
peace  was  declared,  he  returned  to  his  wife 
and  child  in  Alabama,  subsequently  removing 
with  them  to  New  Orleans,  where  he  took  up 
his  residence.  He  was  a  barber  by  trade  and 
pursued  his  calling,  In  the  main,  npon  steam- 
boats. At  the  time  of  tbe  yellow  fever  epi- 
demic of  1867  he  left  New  Orleans  on  a  boat 
bound  for  Mobile.  He  was  seen  at  Mobile 
by  relatives  and  connections  he  had  there 
and  whom  he  visited.  His  boat  then  left 
Mobile,  it  is  thought  for  Havana.  There  Is 
evidence  that  neither  the  boat  nw  crew  were 
ever  heard  of  afterwards.  Oert^n  It  is  that 
Alliert  Sterrett  has  never  been  seen  or  heard 
of  since.  This  was  S6  years  ago.  Satisfied, 
as  we  are,  there  was  a  1^1  marriage  be- 
tweeu  Albert  Sterrett  and  the  plaintiff  here- 
in, and  that  defendants  wife  was  the  i^ltt- 
mate  danghta  of  the  marriage,  the  question 
arises  as  to  the  disappearance  and  long  ab- 
sence of  Albert  Sterrett  and  the  effect  It  is 
to  be  permitted  to  have  on  Hie  Issue  here 
raised.  Where  a  person's  home  was  Id  tbe 
city  of  New  Orleans,  where  bis  wife  and  only 
child,  a  girl,  resided,  and  be  Is  shown  to 
have  left  home  on  shipboard  boimd  for  a  near- 
by port  where  yellow  fever  was  raging,  and 
the  boat  is  shown  to  bare  left  there  for  some 
other  and  more  distant  port,  and  neitbor  th» 
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boat  nor  person  ever  retorned,  «•  were  heard 
«f  again,  the  lapse  of  85  yean  and  absence 
under  snich  circumstances  are  suffident  to  Jus* 
tUy  tbe  conclusion  In  a  case  like  tbls  that 
tbe  man  Is  dead.  This  court  announced  a 
■ImUar  doctrine  In  Jamison  t.  Smith,  86  La. 
Ann.  60»-the  facts  of  wbidb  are  quite  shnUar 
to  those  <^  the  instant  case.  And  in  Boyd  t. 
Insurance  Co.,  84  La.  Ann.  818,  the  court 
said:—  "Absence,  wlttiout  being  heard  of, 
tlionsh  not  of  snndent  duration  to  create  a 
legal  preamnptlon  of  death,  may  yet  be  one 
of  other  attendant  and  supporting  drcnmston- 
oes  which,  taken  togethw,  would  satisfy  the 
mind  and  conscience  of  the  Judge  or  jury  that 
the  party  was  dead.  Ibis  Is  all  that  Is  re- 
quhred."  Agahi  In  Succession  <tt  Vogel,  16 
la.  Aim.  188^  79  Am.  Dec.  671,  tbe  court  held: 
—"A  supposed  itoB  at  life  by  reason  of  a  ship* 
wreck,  an  earthquake,  a  war,  a  plague,  an 
explosion,  and  like  perils,  is  within  the  sound 
dlscretton  of  tbe  judge  to  detormlne,  founded 
on  tbe  facts  of  each  particular  case."  The 
record  dlsdoses  with  sufficient  certainty  that 
defendant's  wife  was  fbe  on^  surviving  chUd 
of  Albert  Sterrett  at  the  time  of  his  disap- 
pearance. 

With  regard  to  the  community  settlement- 
the  separate  dalms  of  tbe  husbsnd  against 
the  community  snd  their  adjustment— we  see 
no  reason  to  disturb  the  findings  of  the  trial 
court. 

Judgmoit  affirmed. 


(107  La.) 

CITY  OF  NEW  ORLEANS  v.  BILGBRT 

et  ol.    (No.  14,179.) 
(Supreme  Coart  of  Lonisiaua.    June  16, 
1902.) 

IKJU NOTION— ENFORCEMENT  OF  JUDGMENT— 
PETITORY  ACTION— RIGHT  TO  APPEAL. 

1.  Deteodant  bas  no  right  to  eojoia  the  exe- 
CQtion  of  a  judgmeoL  iu  a  petitory  action  in 
favor  of  the  plaiatis,  which  is  absolute  and 
vnconditional  In  Its  tevms  as  to  ownership  nud 
tight  of  pOBSession,  and  force  plaintiff  to  await 
a  decision  opou  UDilqnldated  claims  touching 
matters  upon  which  the  defendant  had  simply 
reserved  his  rights. 

2.  Where  the  district  conrt  has  set  aside  an 
injouction  which  It  had  granted,  upon  the 
iTonnd  that  it  was  an  injunction  against  the 
execution  of  a  judgment  of  the  supreme  court, 
absolute  and  nncondltioiini  In  its  terms,  it 
should  refuse  an  appeal  to  the  part;  cast,  and 
force  him  to  apply  to  the  supreme  conrt  for 
relief.  When,  however,  it  has  iu  fact  grant- 
ed a  suspensive  appeal,  it  should  not,  so 
long  as  the  order  of  appeals  stands,  oust  the 
appellant  from  hla  possession,  secured  by  his 
appeal,  by  placing  the  property  in  the  hands 
of  a  private  iudividunl.  crtyled  a  sequestrator, 
and  enjoining  the  npppllant  from  acts  of  poa* 
■essiou;  parueahirly  is  thla  the  case  where 
tbe  sherlir  bad  In  his  hands  a  writ  of  poaaes* 
aioD  from  the  Inception  of  the  proceedings. 

(Syllabus  by  the  Court.) 

Appeal  from  dvll  district  conrt,  parish  of 
Oiieana;  John  St  Paul,  Judge. 
Action  by  the  dty  of  New  Orleans  against 

1 L  Sn  Jndsnast,  toL       0«iL  Dig.  I  76A. 


Marie  Bllgery  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Modified. 

Arthur  McGuIrk,  Asst  City  Atty.,  for  ap- 
pellant  Bouse  &  Orant  for  appellees. 

NICHOLLS.  a  J.  The  defendanbi  recov- 
ered a  Judgment  in  the  cIvU  district  court, 
decreeing  them.  In  a  petltcHT  action,  to  be 
ownen  and  entitled  to  the  possession  of  cer- 
tain real  estate  in  the  city  of  New  Orleans, 
with  tlie  buildings  thereon  and  the  all^s 
around  the  same,  known  as  the  "Second 
Street  Market,"  together  with  rents  and  rev- 
enues. The  dty  of  New  Orieans  appealed 
to  the  supreme  conrt  TUs  court  rendered 
the  foUowbic  decree;  "It  Is  therefon  order- 
ed, adjudged,  and  decreed  that.  In  so  ftr 
as  the  judgment  appetied  from  condemns 
the  defendant  for  fruits  and  revenues  of  the 
property  in  questl<m,  the  same  be  annulled, 
avoided,  and  revosed;  and  that  as  to  such 
bruits  and-  revenues,  for  the  period  between 
May  aO;  1894,  and  October  23rd,  18»7.  the 
demand  of  the  plalntlfls  be  rejected;  and 
that  as  to  snch  revenues  since  October 
1887,  said  demand  be  rejected  as  in  case  of 
nonsuit  It  is  fmther  ordered  and  adjur- 
ed that  in  BO  fsr  as  said  judgment  decrees 
the  plalntlfTs  to  be  the  lawful  ownen  of  the 
property  herein  claimed,  and  mtltled  to  pos- 
session thraeof,  the  same  Is  hoKhy  affirmed. 
It  Is  further  ordered,  adjudged,  and  decreed 
that  all  legal  rights  of  the  city,  with  respect 
to  taxes  upon  said  property  since  May,  1873, 
and  with  respect  to  any  claim  which  it  may 
have,  arising  out  of  the  use  made  of  said 
property,  and  of  any  franchise  or  privilege 
in  connection  therewith,  be  reserved.  It  is 
further  orderad  that  the  defmdant  pay  the 
costs  of  the  lower  court  and  that  the  plain- 
tiffs pay  the  costs  of  the  appeaL"  The  plead- 
ings and  facts  In  the  case  will  be  seen  by 
reference  to  tbe  report  of  the  case  found  In 
Ball  V.  City  of  New  Orleans,  52  La.  Ann. 
1550,  28  South.  lOB. 

On  the  7th  of  May.  1901,  the  dty  of  New 
Orleans  filed  a  petition  In  the  clvU  district 
court,  in  which  it  averred:  That  the  plain- 
tiffs in  that  suit  pretending  to  act  under 
snid  Judgment  had  issued  a  writ  of  posses* 
slon,  and  were  seeking  to  avail  themselves 
of  the  provlidons  of  said  Judgment  without 
complying  with  all  of  its  provisions  respect- 
ing the  payment  of  Its  Just  claims,  and.  on 
tbe  cratiftry,  refusing  so  to  da  That  the 
property  was  liable  for  the  payment  <tf  ttie 
taxes  from  1874  to  1000.  induslve,  and  that 
tbe  amount  thereof,  with  interest  and  pen- 
alties, for  exceeded  tbe  value  of  the  market 
which  It  averred  to  be  812,000.  That  It  had 
a  Uen  and  privilege  for  said  taxes,  but  that, 
owing  to  the  bad  faith  of  Jose^  Bllgery, 
the  ancestor  of  the  defendants,  the  dty  bad 
been  lulled  into  the  belief  that  ha  was  the 
subrogee  of.  and  exerddng  the  rights  and 
privileges  of,  one  Joseph  Raymond,  who  bad 
by  ordinance  been  given  the  privilege  to  op- 
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ente  a  market  upon  said  property,  free  from 
tazatlDD,  for  a  period  of  28  years,  under  the 
terms  and  conditions  stated  In  the  oidinance, 
which  was  made  part  of  its  petition,  and 
that  at  the  end  of  said  period  It  would  re- 
vert to  and  become  the  property  of  the  city. 
That  the  defendants,  after  snrrendoing  pos- 
session of  the  market  to  the  city  In  March, 
1'874,  subsequently  brought  the  action  tn 
which  the  said  Judgment  was  r^dered,  and 
were  seeking  to  execute  the  same  without 
accounting  to  the  dty  for  the  taxra  due,  or 
complying  In  any  respect  with  any  of  the 
terms  of  said  decree,  and  especially  of  the 
payment  by  the  city  of  the  value  of  the  fcan- 
cfatae  to  operate  a  market  exercised  by  the 
defendants.  That  the  defendants  were  with- 
out means,  and  Insolvent,  and  the  dty  fear- 
ed, If  they  obtained  possession  of  the  prox>- 
erty,  they  would  sell,  transfer,  or  dispose  of 
the  same,  to  Its  Irreparable  damage;  and 
that  for  the  protection  of  Its  Interests  It  was 
necessary  that  a  writ  of  Injunction  issne  In 
the  premises.  It  prayed  that  an  Injunction 
issue,  enjoining  the  present  defendants  from 
executing  the  writ  of  possession  on  the  said 
Judgment  without  paying  or  accounting  to  the 
city  for  the  taxes  due  It  from  1874  to  1900,  In- 
clnsive,  and  without  accounting  to  It  for  the 
francliise  value  of  said  property  or  In  all 
respects  conforming  to  the  Judgment  In  its 
entirety:  and  that  they  remain  eujolned  un- 
til further  order  of  court.  The  Injunction 
was  ordered  to  issue,  and  was  Issued  as 
prayed  for.  On  the  7th  of  June,  the  dty  filed 
a  supplemental  and  amended  petition,  in 
which  It  averred  that  tn  its  petition  for  In- 
junction It  had  luadvertentiy  alleged  that 
the  taxes  for  the  years  1897,  1898,  1896,  and 
1900,  among  others,  were  tmpald;  that  this 
allegation  as  to  the  taxes  for  said  years  was 
made  in  error;  that  they  had  been  paid,  under 
an  order  of  the  circuit  court  of  the  United 
States,  by  the  receiver,  In  the  cause  entitled 
"Arturo  del  Orto  v.  New  Orleans  Contracting 
Company,  Limited";  but  with  this  exception 
it  reiterated  its  former  allegations.  It  fur- 
ther averred  that  the  defendants  were  with- 
out right  In  the  execution  of  the  writ  of  pos- 
session, for  the  reason  that  the  alleys  Kos.  1 
and  2  of  said  market,  and  the  aisles  and  pas- 
sageways between  the  stalls  thereof,  had 
been,  and  were  sttU,  dedicated  to  public  use 
and  ben^t  of  all  the  Inhabitants  thereof,  and 
had  been  continually  so  used,  and  not  been 
used  for  any  other  purpose  since  1ST3.  That 
said  dedication  was  made  in  the  following 
manner,  to  wit:  That  the  lands  upon  which 
the  Second  street  markets,  and  alleys  Xos.  1 
and  2,  coonected  therewith,  are  situated,  and 
the  aisles  and  passageways  thereof,  were  ac- 
quired by  purchase  by  Joseph  Raymond  from 
the  Uuion  National  Bank  by  act,  before  M.  T. 
Ducros,  notary  public,  in  New  Orleans,  dat- 
ed February  27,  1873.  That  annexed  to  said 
act,  and  forming  a  part  thereof,  was  a  plan 
made  by  L.  H.  Pllie,  dated  February  19, 1873. 
designating  a  part  of  said  ground  as  alleys 


Nob.  1  and  %  That  tiie  said  act  and  plan  and 
resolution  ot  the  board  of  directors  of  the 
Union  National  Bank,  thereto  attached*  wa» 
Intended  to  be  and  waa  a  Joint  dedication 
by  the  rendor,  the  Uokm  Natlimal  Bank,  aod 
the  vendee,  Joseph  Raymond,  ot  the  iIleyB 
Koa.  1  and  2.  to  pabUc  ute,  forever.  That 
the  title  to  said  streets  and  alleys  stDl  re- 
mained in  the  pulrilc.  That  tiie  public  run- 
&t  had  been  divested  thereof.  That  bo  di- 
vestiture thereof  could  have  been  made;  the 
power  to  alienate  property  to  public  use  vest- 
ing. If  anywhere.  In  the  sovereign  alone- 
Hint  the  attempt  of  the  defendants  to  selie- 
the  said  property,  and  to  take  it  out  of  the 
possession  of  the  city,  by  whom  it  is  held  in 
trust  for  the  use  and  ben^t  of  the  Inhabit- 
ants thereof.  Impairs  the.  obligation  of  the- 
contract,  hi  favor  of  said  Inhabitants,  made- 
by  the  vendor  and  vendee  In  the  act  between 
the  Union  National  Bank  and  Joseph  Ray- 
mond, passed  before  Ducros,  in  violation  of  sec- 
tion 10,  art  1,  of  the  constitution  of  the  United 
States.  That  said  conduct  of  the  defendants 
also  was  violative  of  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States, 
In  that  it  devests  the  vested  rights  of  the  In- 
habitants of  New  Orleans  hi  said  alle^  aisles, 
and  passageways,  and  Is  a  taking  of  thdr 
property  without  due  process  of  law.  The 
city  prayed  that  the  writ  of  Injunction  be 
perpetuated.  This  petition  was  sworn  to  by 
Arthur  McGulrk.  assistant  dty  attorney-  The 
Injunction  prayed  for  was  ordered  to  Issue. 

In  the  meantime,  on  May  Slst,  on  applica- 
tion of  the  defendants,  the  dty  was  ruled  to 
show  cause  on  June  7th  why  the  injunction 
granted  should  not  be  dissolved  for  a  numb^ 
of  assigned  reasons,  among  them  that  the 
affidavit  In  support  thereof  was  false  In  the 
followmg  particulars,  among  others,  vix. : 
First.  That  it  was  not  true  that  the  Judgment 
was  a  conditional  one.  It  was,  on  the  con- 
trary, absolute  and  unconditional,  and  the 
district  court  was  without  Jurisdiction  to  en- 
join a  Judgment  of  the  supreme  court  Sec- 
ond. It  was  not  true  that  said  property  was 
liable,  or  that  the  defendants  were  liable  for 
any  taxes  thereon.  Third.  It  was  not  true 
that  the  defendants'  ancestor.  Jos^h  Bllgery, 
acted  in  bad  faith,  or  that  the  dty  was  In  any 
manner  led  to  believe  that  he  was  dealing 
with  said  property  otherwise  than  as  the  ab- 
solute owner  thereof.  Fourth.  It  was  not 
true  that  the  defendants  surrendered  the  pos- 
session of  the  property  to  plaintiff  In  March. 
1874,  or  at  any  other  time.  On  the  contrary. 
It  was  forcibly  taken  possession  of  by  the 
dty  in  March,  1874,  without  right  or  author- 
ity, and  was  still  withheld  from  them.  Fifth. 
It  was  not  true  that  defendants,  or  either  of 
them,  were  insolvent,  or  that  plaintiff  would 
suffer  any  Injury  or  damage  whatever  from 
their  obtaining  possession  of  the  property  ta 
which  the  supreme  court  had  declared  them 
to  be  entitled  as  lawful  owners.  The  dty 
was  also  ruled  to  show  cause  at  the  same 
time  why  It  should  not  he  condemned  to  pay 
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damages  In  ttie  nun  of  $600  for  the  wrongful 
taking  ovt  of  tbe  Injunction. 

On  the  day  before  the  trial  of  thia  motion 
to  dl«<dTe,— that  is  to  aay,  on  the'  6th  of 
June,  1901,— tbe  defendants  filed  an  answer 
to  the  city's  petition  tor  injunction,  accom- 
panied by  a  reconrentlonal  demand.  In  the 
answer  they  pleaded  the  general  Issue,  fol- 
lowed by  arerments  substaDtlally  those  set 
out  In  tbe  motion  to  dlssolre.  In  their  recon- 
Tentlonal  demand  they  ar^ed  that  the  prop- 
erty known  as  the  "Second  Street  Market" 
was  then  hi  the  possession  of  Loigl  del  Orto 
as  receiver,  appointed  by  the  United  States 
clrcolt  court  In  the  case  entitled  "Artnro  del 
Orto  T.  New  Orleans  Contracting  Company, 
Limited;**  that  wld  court  had  made  an  order 
discharging  aald  receiver^  which  would  be* 
come  effectual  on  the  7th  of  June,  1901,  when 
its  possession  would  be  relinquished  by  him; 
that  th^  O^lalntlfts  In  recouTentlon)  were  in- 
formed, and  they  therefore  averred,  It  was 
tbe  purpose  of  tbe  city  to  take  possession  of 
said  property  as  soon  as  said  recelrer  would 
relinquish  the  same,  and  xnerent  them  from 
resuming  tbe  possession  thereof  as  they  were 
entitled  to  do,  under  tbe  Judgment  of  tbe 
supreme  court;  that  such  action  on  the  part 
of  the  city  wouid  work  them  an  irreparable 
Injury;  and  that  an  injunction  was  necessary 
to  protect  them  In  their  rights.  They  there- 
fore prayed  that  the  city,  her  offlcers,  ngents, 
and  attumeys,  be  enjoined  and  prohibited 
from  takli^  possession  of  said  market,  or  In 
any  manner  Interfering  wltb  tbe  possession 
thereof  by  the  plaintiffs  In  reconvention,  and 
that  upon  trial  tbe  Injunction  be  made  per- 
petual. Tin  district  court  on  the  same  day, 
"con^derlng  the  reconventlonal  demand  and 
petition  for  Injunction  and  affidavit  In  sup* 
port  of  the  same,"  ordered  the  city  to  show 
cause  on  June  7tb  why  an  injunction  should 
not  Issue  as  prayed  for.  It  further  directed 
that,  "until  further  ordffs  of  tbe  court,  tbe 
cl^  should  be  restrained  from  taking  posses- 
sion of  tbe  Second  street  market,  or  inter- 
fering with  the  possanion  of  W.  J.  MeGee- 
ban,  hereinafta  named.  It  then  ordered  that 
W.  J.  McGeetaan  be,  and  be  la  hereby,  ap- 
pointed to  receive  and  collect-  the  revenues  of 
said  market  until  the  farther  orders  of  this 
court."  On  tbe  14th  of  June  the  defendants 
moved  to  dissolve  the  Injunction  granted  to 
tbe  plataitiff  upon  the  filing  of  tbe  supple- 
mental and  amended  petition,  on  the  same 
grounds  which  It  had  set  up  in  their  original 
motion  to  dissolve.  The  city  on  tbe  same 
day  (June  14th)  answered  tbe  rules  to  show 
cause.  It  asserted  the  legality  and  validity 
of  tbe  hijunction.  It  denied  that  it  was  seek- 
ing to  enjoin  tbe  Judgment  of  the  supreme 
court  It  averred  that  the  district  court  was 
acting  within  its  Jurisdiction.  That  the 
grounds  set  up  in  the  rule  to  dissolve  were 
matters  of  defense,  and  could  not  be  beard, 
and  evidence  adduced  thereon,  at  a  prelimi- 
nary stage  of  the  case,  but  had  to  be  deferred 
nntll  a  trial  on  the  merits.  That  the  motion 


to  dissolve  was  really  a  general  denial  i;nittln^ 
at  issue  both  tbe  law  and  the  facts.  That 
tbe  Injury  to  tbe  city  would  be  Irr^arable  If 
the  Injunction  were  dissolved.  That  tbe  real 
estate  bad  never  been  out  of  fite  possession 
of  the  city;  It  still  bad  possession.  That  tbe 
receivership  in  tbe  United  States  court  af- 
fected only  tbe  revalues  of  tbe  market. 
That  part  of  the  real  estate,  alleys  Nos.  1  and 
2  anA  tbe  aisles  and  passageways  of  tbe  mar- 
ket, were  dedicated  to  public  use.  It  rcltei'- 
ated  tiie  auctions  made  by  It  In  Its  differ- 
ent pleadings  In  the  cas&  The  record  shows 
that,  on  tbe  14tb  of  Jnn^  "tbe  rules  to  dis- 
solve tbe  Injunctions  of  tbe  plaintiff,  and 
that  to  show  cause  why  the  Injunction  prayed 
for  by  tbe  defendants  should  not  issue,  came 
up  for  trial  on  issues  of  law;  all  Issues  of 
fact  being  referred  to  the  merits."  Th&t,  aft- 
er bearing  pleadings  and  counsel,  tbe  court, 
considering  tbe  law  to  be  wltb  tbe  defend- 
ants and  against  the  plataitiff,  ordered  and  de- 
creed that  tbe  rules  taken  out  by  tbe  defend- 
ants be  made  abMdute.  It  accor^ngty  or- 
dered and  decreed  tiiat  ttie  Injunction  which 
issued  under  the  order  made  by  It  on  tbe  Oth 
of  May,  as  wdl  as  tbe  injunction  which  is- 
sued under  the  order  oC  tbe  7th  of  Jun^  be 
dissolved  and  set  aside  at  tiie  coats  ot  the 
plaintiff.  It  further  ordered  and  decreed  that 
an  Injunction  Isaae  under  the  order  then 
made  ha  tbe  answer  and  reconventlonal  de- 
mand of  tbe  defendants,  and  that  W.  J.  Hc- 
Qe^an,  previously  appointed  to  collect  the 
revalues  of  the  market  In  controversy,  do 
turn  over  all  the  funds  In  his  bands  to  the 
defendants." 

The  dty  moved  for  a  new  trial  on  the 
ground  that  the  Judgment  rendered  was  con- 
ti'ary  to  law  and  the  evidence  in  UUs:  First 
That  It  was  rendered  upon  a  reconventlonal 
demand,  filed  by  defendants  In  tbe  cause  on 
the  6th  of  Juie,  without  opportunity  being 
allowed  to  file  an  answv  to  the  reconven- 
tlonal demand  and  without  a  bearing  on  tbe 
merits,  although  tbe  delays  allowed  by  hnv 
within  which  to  file  as  enswer  to  said  re- 
con volitional  demand  had  not  expired.  Sec- 
ond. That  it  Was  rendered  on  the  trial  of  a 
rule  nM  for  a  writ  of  Injunctloii  prayed  for 
by  defendants  In  their  reconventlonal  de- 
mand. Third.  That,  at  tbe  date  of  tbe  filing 
of  said  reconventlonal  demand,  tiie  court  is- 
flued  an  order  appotntfag  a  Judlehil  eeques- 
trator.  wUbout  bond  -other  than  the  sheriff, 
for  tbe  ^operty  in  contTovmy,  although 
there  was  no  prayer  for  the  same,  and  al- 
though, at  the  date  ot  tbe  order,  there  was 
outstanding.  In  the  hands  of  the  sheriff,  a 
writ  of  possession  ordering  him  to  seize  and 
take  Into  bis  possession  the  property  In  con- 
troversy. Fourth.  That  the  Judgment  had  not 
only  the  effect  of  cUssoIvlmc  and  setting  aslile 
tbe  orders  of  the  court  of  Hay  6th  and  Juno 
Oth,  restraining  tbe  execution  by  tbe  sheriff 
of  the  writ  of  possession,  ordering  blm  to 
seize  and  take  into  possession  the  property  In 
question,  but  forestalled  tbe  execution,  by 
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tbe  sheriff,  of  the  wilt  of  possessloo,  by  de- 
creeing that  the  judicial  sequestcator  ap- 
pointed bjr  the  court  on  the  8th  of  Jane,  on 
the  reeonventionol  demand  of  the  defendants 
filed  on  that  day,  should  dellTor  Uie  posses- 
sion of  the  property,  and  the  revenues  there- 
of which  he  may  hsTe  collected,  to  tbe  de- 
fendants in  the  case.  That  tbe  Judgment 
provided  t<x  the  issuance  of  an  Injunction 
restraining  the  plaintiffs  from  in  any  m^ner 
seeking  to  obtain  possession  of  the  property 
in  controversy.  That  the  Judgment  had  tbe 
effect  of  dissolving  tbe  orders  rendered  on 
May  6tb  and  June  7th  for  writs  of  injunction 
restraining  tbe  sheriff  from  executing  the 
writs  of  posBesslon.  Tbe  court  refused  tbe 
new  trial.  On  the  17tb  of  June,  the  court 
granted  tbe  dty  a  suspensive  appeal  to  tbe 
supreme  court  from  the  Judgmoit  On  the 
same  day,  June  17th,  an  Injunction  Issued  en- 
Joining  the  city  from  taking  possession  of 
the  real  estate  idtnated  at  the  comer  of  Dry- 
ades  and  Second  streets,  known  as  the  "Sec- 
ond Street  Market,"  and  that  It  remain  so 
enjoined  and  restrained  uatU  further  orders 
of  the  court  On  tbe  21st  of  June,  on  mo- 
tion of  defendants,-  the  court  ordered  that 
W.  J,  McGe^ian,  theretofore  appointed  as 
Judicial  sequestrator  of  the  revenues  of  the 
Second  street  market,  involved  in  the  suit, 
deposit  weekly  all  collections  of  said  reve- 
nues in  the  Gltiaens'  Bank  of  Louisiana,  the 
Judicial  d^sltary  of  tbe  court,  to  his  credit 
as  sudi  sequestrator,  to  be  disposed  of  as  the 
court  should  direct,  and  tiiat  be  make  due 
report  of  all  such  collections  and  deposit. 
The  writ  of  possession  directed  to  tbe  sheriff 
Js  not  in  the  record. 

At  tbe  time  of  the  Institution  of  tbe  suit  of 
Ball  V.  City  of  New  Orleans,  the  revenues 
9f  the  Second  street  market  property  and 
othw  markets  had  l>een  farmed  out  to  the 
New  Orleans  Contracting  Company,  under 

A  contract  ending  tbe    day  of   . 

For  some  reason  not  disclosed,  tbe  affairs  of 
that  company  were  placed  In  the  bands  of  a 
receiver  by  the  United  States  circuit  court  In 
tbe  suit  of  Del  Orto  against  tbe  New  Orleans 
Contracting  Company,  Limited;  tbe  receiver 
iKing  authorized,  among  other  matters,  to 
collect  the  rents  of  the  Second  street  market 

This  authority  was  witlidrawn  on  the  

day  of  doubtless  for  tbe  reason  that 

the  contract  of  the  city  with  the  company 

bad  terminated  on  the  day  of  . 

The  effect  legally  of  this  vritbdrawal  was  to 
throw  the  collection  of  the  revenues  into  the 
bonds  of  the  dty,  as  tbe  Judgment  of  this 
court  was  stiU  unexecuted,  and  the  property 
was  still  In  the  possession  of  tbe  city.  A 
simple  reading  of  tbe  Judgment  of  this  court 
In  the  case  of  Ball  v.  City  of  New  Orleans 
win  show  that  the  right  of  the  plaintiff  there- 
in to  the  ownership  or  immediate  possession 
of  the  Second  street  market  property,  includ- 
ing the  alleys  connected  therewith,  was  reo- 
ognlzed  absolutely  and  unconditionally.  HaA 
it  been  tbe  intention  of  tbe  court  to  have 


postponed  the  yidding  of  possesidon  of  the 
property  to  the  plaintiffs  by  the  dty  to  the 
liquidation  and  settlement  of  tbe  rights  be- 
tween the  parties  as  to  the  taxes  and  other 
matters  reserved,  we  would  elthw  have  n- 
manded  the  cause  for  such  settiement  to  be 
made,  <a  would  have  in  express  terms  made 
the  execution  of  the  Judgment  conditioned 
upon  a  prior  liquidation  and  settlement 
When  the  mandate  of  this  court  was  sent  to 
the  district  court  there  was  no  legal  reason 
under  it  which  stood  in  the  way  of  an  imme- 
diate carrying  out  of  its  terms.  The  district 
court  should  not  have  granted  the  Injunc- 
tions which  It  did  at  the  instance  of  the  city, 
and  It  acted  correctly  in  setting  them  aside. 
After  settb^  them  aside,  it  should  have  re- 
fused. Instead  of  granting,  the  dty  the  ap- 
peal it  solldted  as  to  the  execution  of  the 
Judgment  touching  possesdon.  Our  decree 
was  final  In  the  premises,  and  called  for  no 
appeal.  Had  the  dty  fdt  aggrieved  by  such 
refusal,  it  could  have  tested  its  right  to  an 
appeal  by  awlicatlon  to  this  court  for  rdief. 
The  effect  of  the  granting  by  the  district 
court  of  a  genraal  suspensive  appeal  has 
been  to  prev&at  the  execution  of  the  Judg- 
ment of  this  court  In  the  Ball  Case  up  to  tbe 
present  time.  Our  Judgment  was  not  self- 
executing  or  sdf-operating-  It  required  an 
enforcement  through  a  writ  of  possession, 
unless  possession  should  be  surrendered  vol- 
untarily. As  matters  stand,  there  is  now  a 
writ  of  possession  in  the  hands  of  the  sheriff, 
tbe  latter  waiting  upon  the  orders  of  tbe 
court  in  tbe  premises  that  he  should  execute 
it  Had  tbe  district  court  not  granted  tbe  ap- 
peal it  did,  matters  would  have  taken  a  regu- 
lar legal  shape.  Tbe  Injunctions  having  been 
set  aside,  the  writ  of  possession  would  have 
been  at  once  executed  by  the  sheriff.  As  it 
was,  the  execution  was  tied  up  by  the  ap- 
peal, and  the  court  attempted  to  remedy  the 
situation  by  enjoinhig  the  city  from  taking 
possession  of  the  property,  and  placing  it  and 
its  revenues  In  the  possession  of  a  private 
indlvidaal,  called  a  sequestrator;  tliuB  bring- 
ing about  a  situation  of  affairs  not  warrant- 
ed. The  dty  was  already  in  possession  of 
the  property,  as  It  bad  never  been  devested 
or  ousted  of  the  same;  and  this  possesion 
was  continued  by  the  suspendve  appeal 
granted.  Our  Judgment  could  not  be  en- 
for<;iBd  and  carried  into  execution  by  a  de- 
cree of  the  district  court  proprlo  vlgora  A 
decree  of  the  ^strict  court  could  not  be  sub- 
stituted for  the  execution  of  a  writ  of  pos- 
session by  the  sheriff.  The  method  of  exe- 
cuting Judgments  Is  fixed  by  law.  The  dis- 
trict court  could  not,  while  granting  the  dty 
a  suspensive  appeal,  oust  it  from  its  existing 
possession  of  tbe  property  a  decree  ap- 
pointing a  Judicial  sequestrator. 

In  Hereford  v.  Babln,  14  La.  Ann.  333.  tills 
court  hdd  that  a  party  had  no  right  to  en- 
Join  tbe  execution  of  a  Judgment  abstdute 
and  unconditional  In  ita  terms,  as  to  the  mat- 
ter It  professed  to  decide  during  a  litigation 
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u  to  other  matten  In  controTersy  reserved 
by  the  Judgment;  tbat  unliquidated  claims 
cannot  be  pleaded  by  way  of  compenaatiou 
ssalnst  a  judgment.  Tbls  same  prlnd^e  was 
ncognlaed  In  Hengelle  t.  Abadie,  4B  Ia.  Ann. 
67G,  12  South.  821.  and  State  t.  Bost  60  Ia. 
Ann.  S85. 23  South.  SfiS.  A  fortiori,  this  cannot 
be  done  In  respect  to  matters  reserved  which 
have  not  yet  been  hronght  Into  litigation.  It 
will  be  seen  that  the  dty.  In  its  petitions  for 
Injunction,  did  not  advance  any  claims 
against  the  defendants,  and  did  not  seek  to 
obtain  Judgment  against  them.  The  whole 
relief  asked  by  It  was  obstmctlve  and  de- 
fensive, and  limited  to  opposition  to  the  exe- 
cution of  a  writ  of  possession.  Its  whole 
claim  to  injunction  rested  upon  the  correct- 
ness of  the  proposition  which  It  declared  uih 
on.  that  the  Judgment  of  the  court  made  Its 
raforcement  by  the  plalntiflfs  conditional  up- 
OD,  or  contingent  upon,  prior  liquidation  and 
a  settlement  between  the  parties  of  the  mat- 
ters reserved  to  the  dty  therein*  This  claim 
had  no  basis  to  rest  upon.  In  bo  deciding, 
we  practically  decide  the  whole  case. 

For  the  reasons  assigned,  It  is  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  of 
tbe  district  court  appealed  from,  In  so  far  as 
It  sets  aside  the  Injunctions  which  It  had 
granted  herein  to  the  dty  of  New  Orleans  In 
the  matter  of  the  execution  of  the  Judgment  In 
the  suit  of  Ball  v.  City  of  New  Orleans,  be, 
and  the  same  is,  affirmed,  but  that  except 
as  so  affirmed,  the  said  Judgment  appealed 
from  he,  and  the  same  is,  hereby  annulled, 
avoided,  and  reversed;  costs  of  appeal  to  be 
borne  by  the  appellees. 


Om  La.) 

STATB  ex  rel.  L  X.  L,  GBOCERT  CO.. 
Lfanlted.  v.  LAND.  Judge. 
(No.  14,457,)! 
(Snpreme  Court  of  Louisiana.    June  16, 
1902.) 

EXEMPTIONS— LABORERS— WHO  ARE. 

1.  Meclianlcal  engiueers.  electrical  euglneers, 
derks,  agents,  casmers  of  banks,  bookkeepers, 
ud  all  that  class  of  emDloyfis  whose  employ- 
ment Is  associated  with  mental  labor  and 
titilt.  are  not  considered  as  laborers. 

2.  The  exemption  from  seizure  protects  labor- 
ers on  farms,  plantatious,  factories,  aud  other 
ploces.  where  workmen  possess  no  particular 
skill  without  trade  labor.  The  skilled  labor  In 
trades  to  wot  exempt. 

(Syllabus  by  the  Court) 

Application  for  writs  of  certiorari  and  pro- 
hibition by  the  state,  on  the  relation  of  the 
I.  X.  Ij.  Grocery  Company,  Limited,  against 
A  D.  Land.  Judge  of  the  Vtnt  Judicial  dis- 
trict court.   Judgment  reversed. 

David  Thompson  Land,  for  relator.  Re- 
spondent Judge  (Leonard,  Randolph  &  Ben- 
dall,  of  counsel),  pro  se. 

BREAUX,  J.  Sixcmptlon  vel  non  from  sel^ 
ore  for  debt  of  the  wages  of  a  locomotive  en- 
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gineer  under  the  provisions  of  statute  No. 
79  of  1S76,  amending  and  re-enacting  article 
G44  of  the  Code  of  Practice,  Is  the  Issue  he- 
fore  us  for  decision.  A  mechanical  engineer 
running  a  passenger  train  is  one  who  possess- 
es sklU  and  expertness.  Hla  position  la  high- 
ly responsible,  and  requires  Judgment,  atten- 
tion, and  the  conscientious  discharge  of  dn^. 
His  character  and  reputation  are  fair  sub- 
jects of  Inquiry  when  he  presents  himself 
for  employment,  as  well  as  the  training  and 
experience  he  has  had.  The  statute  exempts 
"laborer's  wages,"  a  term  of  very  broad 
meaning,  It  is  true,  but  it  remains  that  the 
skilled  mechanic  thoroughly  versed  In  an  the 
details  and  intricacies  of  his  art  is  not  to  be 
compared  with  a  laborer  who  hixea  himself 
out  to  serve  on  plantations,  or  to  work  and 
toll  In  mannf  actorlee  as  a  mere  servant,  sub- 
ject without  question,  to  the  will  and  direc- 
tion of  the  master.  The  former  Is  frequently 
consulted  In  matters  of  the  utmost  Import- 
ance, and  his  suggestions  nearly  always  con- 
sidered and  heeded.  We  are  only  conc«ned 
with  the  words  "laborer's  wages,"  and  wheth- 
er or  not  the  wages  of  the  master  mechanic 
In  charge  of  a  passenger  train  are  exempt. 
We  do  not  think  they  are,  and.  In  our  view, 
he  Is  not  a  laborer  wlthhi  the  meaning  of  the 
statute.  To  illustrate,  we  will  mention  that 
his  coal  heaver,  who  throwB  over  the  coal 
from  the  bin  to  the  furnace  is  exempt,  but 
not  the  mechanic  whose  knowledge,  trained 
eye  and  hand  are  relied  on  to  protect  the 
hundreds  of  passengers  whose  safety  depends 
on  his  skill  and  duty  Intelligently  pierformed. 
He  (wmmands  those  about  him  whenever 
necessary  In  the  performance  of  his  work. 
He  Is  an  employ^,  and  not  a  mere  laborer. 
He  is  not  a  mere  laborer,  any  more  than  the 
highly  trained  electrical  engineer,  or  any 
other  trained  tradesman  who  receives  salary 
or  wages.  The  following  Is  an  authority  in 
point:  "Artificers,  handicraftsmen,  or  miners, 
etc.,  do  not  necessarily  or  properly  fall  under 
the  denomination  of  laborav^  there  being,  as 
I  take  it  a  known  distinction  between  a  Jour- 
neyman In  any  art  trade,  or  mystery  or  other 
workmen  employed  In  the  different  Iwanches- 
of  it  and  a  laborer."  Lowther  v.  Radnor,  S 
East.  124.  Referrhig  to  Wehst«"s  definition, 
it  Is  said  that  a  laborer  is  one  who  works  at 
a  toilsome  occupation;  a  man  who  does  work 
requiring  little  skill,  as  distinguished  from  an 
artisan.  18  Am.  ft  Eng.  Enc.  Law  (2d  Ed.) 
p.  71,  and  authorities  cited  In  support  of  note 
4;  Railway  Co.  v.  Baker,  14  Kan.  663.  A 
dvll  engineer  Is  not  a  laborer  or  workman. 
RaUroad  Ga  v.  Lenffer,  84  Pa.  IBS,  24 
Am.  Rep.  189.  Worcester  defines  a  laborer 
to  be  "one  who  labors";  one  regularly  em- 
ployed at  some  hard  labor;  a  woricman:  an 
operative;  often  said  of  one  who  gets  a  IIvk 
llhood  by  coarse  manual  labor  as  dlstlngnisb- 
ed  from  an  artisan  or  professional  man.  Id. 
'*Clerk8,  agents,  cashiers  of  banks,  and  all 
that  class  of  employes  where  employment  Is 
associated  with  mental  labor  and  skill,  were 
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not  considered  laborers;'*  citing  Railroad  Oo. 
T.  Callahan,  49  Ga.  Sll;  Oliver  r.  Boehm,  68 
Ga.  172;  Richardson  t.  Langston,  dS  Ga.  658; 
Hlnton  V.  Goode,  73  Ga.  284.  It  has  been 
said  that  snch  and  similar  statutes  are  pre- 
sumably Intended  to  protect  a  class  of  men 
who  are  111  fitted  to  protect  themselTes,  men 
who  are  dependent  upon  the  fruits  of  their 
dally  toll  for  the  dally  subsistence  of  them- 
selves and  their  families,  and  that  they 
should  not  be  extended  by  forced  construc- 
tion so  as  to  include  a  class  of  men  who  are 
competent  to  take  care  of  themselves,  and 
need  no  such  protection.  "Muzzle  not  the  ox 
which  treadeth  out  the  corn,"  denotes  a  sub- 
division In  the  great  army  of  Industry  which 
does  not  Include  the  energetic,  sdf-reliant 
mechanic  of  this  country. 

The  opinions  of  our  learned  Brother  of  the 
district  court  always  arrest  our  attention  and 
command  our  consideration.  We  have  sel- 
dom had  occasion  to  differ  from  his  views. 
In  this  case  our  premises  and  the  authorities 
at  hand,  different  from  bis,  have  led  us  to  a 
different  conclusion,  and  we  are  therefore 
constrained  to  write  a  different  Judgment.  It 
Is  therefore  ordered,  adjudged,  and  decreed 
that  the  writs  of  certiorari  and  prohibition 
be  perpetuated,  and  the  Judgment  of  the  dis- 
trict court  In  this  case  Is  avoided,  reversed, 
and  annulled,  and  the  Judgment  rendered  by 
the  city  court  Is  reinstated,  at  costs  of  the 
Judgment  debtor. 


a07  La.) 

STATB  ex  rel.  HEIDINGSFIELD  et  aL  T. 
HICKS.  Jndgs.  (No.  14.4B6.) 
(Snpreme  Court  of  Louisiana.    Juna  16, 

1002.) 

CRIMIXAL  LAW— CERTIORARI— SETTING  ASIDE 
CONVICTION. 

1.  Where  a  party  is  convicted  and  sentenced 
to  a  fine  on  the  gronnd  that  a  certain  seimre 
made  by  him  was  illegal,  aud  gave  rise  under 
a  statute  to  a  misdemeanor,  and  the  seizure 
was  subBequently  decreed  by  the  supreme 
court.  In  a  civil  cauae  before  it,  to  have  been 
heal,  the  conviction  will,  on  certiorari,  be  set 
aside  as  null  and  void, 

tSJyllabuB  by  the  Court) 

Application  by  the  state,  on  the  relation  of 
Ike  Heldlngsfleld  and  James  M.  Martin,  for 
writs  of  certiorari  and  prohibition  to  O.  D. 
Bicfes,  Judge.  Granted. 

The  relator  Heldlngsfleld  Is,  and  has  been 
fbr  some  time,  the  manager  of  the  I.  X.  L. 
Grocery  Company,  Limited,  of  Shreveport, 
and  the  relator  Martin  has  been,  and  is  still, 
the  marshal  of  the  town  of  Shreveport.  They 
aver:  That  on  April  28,  1902,  an  affidavit 
was  made  against  them  charging  them  with 
a  violation  of  Act  No.  79  of  1876  by  seizing 
under  garnishment  process  in  the  suit  of  I. 
X.  L.  Grocery  Company,  Umlted,  against  B. 
Clarke  (No.  931,  on  the  docket  of  the  city 
<:ciurt  of  Shreveport,  La.)  tbe  laborer's  wages 
due  by  the  Shre^-epwt  &  Red  River  Valley 
Ballroad  Company  to  aald  B.  0arke  as  a  lo- 


comotive pasB^iger  engineer  on  13ie  road  of 
said  company,  a  certified  copy  of  said  affida- 
Tlt  hereto  annexed.  Pnrtiier  represent  that 
they  were  arrested  under  said  cha:^,  tried 
by  said  city  Judge,  and  Uned  the  smn  of  (nO 
each;  that  saJd  case  was  appealed  by  them 
to  the  district  court  of  Caddo  parish.  La,, 
where  they  were  again  tried,  and  the  Judg- 
ment of  the  city  court  was  affirmed.  Further, 
tbnt  no  appeal  lies  from  the  decision  of  said 
district  court,  and  that  said  Judgments  of  con- 
viction against  petitioner  are  Illegal,  wrong- 
fid,  and  oppressive;  that  they  have  violated 
no  law  of  this  state,  and  that  the  sums  dne 
by  said  railroad  company  to  said  Clarke  are 
In  no  sense  laborer's  wages,  exempt  from 
seizure,  but  are  recompense  tor  personal  serv- 
ices which  are  liable  to  seiinre,  and  that  peti- 
tioner ffied  a  motion  for  a  new  trial  both  in  the 
city  court  and  the  district  court,  and  a  motion 
in  arrest  of  Judgment  on  the  ground  tliat  tbe 
Judgments  were  contrary  to  law  and  the  evi- 
dence, aud  said  motions  were  overruled.  la 
view  of  the  premises,  petitioner  prayed  for 
an  order  from  tbe  court  that  a  writ  of  certio- 
rari Issue  to  said  city  Judge  and  said  district 
Judge  to  BenA  up  to  the  court  a  certified  copy 
of  the  proceedings  in  said  case,  and  that  a 
writ  of  prohibition  issue  to  said  Judges  re- 
straining and  prohibiting  them  from  proceed- 
ing to  enforce  said  sentences  against  petition- 
ers until  the  further  orders  of  the  court,  or  to 
show  cause  to  the  contrary  on  a  day  to  be 
fixed  by  the  court  for  citation  according  to 
law,  and  for  Judgment  perpetuating  said  writ 
of  prohibition  and  certiorari,  and  afnniillwg 
and  setting  aside  the  sentences  pronounced 
against  petitioners.  They  further  prayed  for 
costs  and  general  relief.  The  Judges  named 
were  ordered  to  show  cause  why  the  writs 
prayed  for  should  not  be  granted.  The  Judge 
of  tbe  First  Judicial  district  court  answered, 
making  part  of  his  answer  a  certified  copy  of 
the  proceedings  had  in  tbe  case  entitled 
"State  of  Louisiana  v.  Ike  Heldlngsfleld  and 
James  M.  Martin,"  on  file  and  of  record  In  the 
court  He  averred  that  relators  pleaded 
guilty  In  the  lower  court  to  the  charge  of  seiz- 
ing the  wages  of  B.  Clarke,  a  locomotive  en- 
gineer, and  were,  therefore,  sentenced  to  pay 
a  fine,  from  which  sentence  th^  appealed  to 
respondent's  court  where,  after  due  proceed- 
ings had,  the  sentence  was  affirmed.  Re- 
spondent sbows  that  in  the  case  of  B.  Clarke 
against  the  I.  X.  L.  Gtocery  Gwapany,  Limited, 
respondent  held  that  the  wages  of  Clarke,  a 
locomotive  engineer,  were  exempt  from  sei- 
zure mider  the  statutes  of  the  state  of  Louis- 
iana, and  that  after  the  rendition  of  said  Judg- 
ment relators  were  proceeded  against  in  the 
city  court  for  violation  of  Act  No.  79  of  1ST6. 
making  It  a  misdemeanor  to  selae  'HaborerB*  " 
wages.  Respondent  further  shows  that  tbe 
same  question  of  exemption  of  the  wages  of 
a  locomotive  engineer  Is  now  pending  before 
the  supreme  court  In  case  Xo.  14,4B7,  32  South. 
433,  and  for  tbe  reasons  set  forth  In  respond- 
ent's answer  in  said  cause  the  writ  of  pro- 
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UUUiB  mred  for  by  rdaton  abooU  few  de- 
nied. Tha  lodge  of  Qte  dty  court  aaswtnd. 
He  statad  tbat  cm  the  iStta  of  Mutb,  180B. 
In  the  rait  of  B.  Oirkt  agalnat  I.  X.  U  Qro* 
cec7  Compsnj.  Limited,  and  James  M.  Mar* 
tin,  CII7  fnwi^h<>i,  he  bad  held  that  the  vagea 
of  a  passenger  kMomotlve  engineer  were  not 
ex«npt  from  aetnrih  but  that  on  appeal  his 
Judgmmt  bad  been  rererBed;  that  thereafter 
an  affidavit  had  bem  made  against  rotors 
for  violation  of  Act  No.  78  of  1876,  and  In  eon. 
sequence  of  the  Judgaicnt,  ivUch  had  rerersed 
fala  own,  be  ftnmd  the  rdators  guilty,  tbongh 
he  dU  not  taidlTldaally  tUnk  that  Judgment 
(YHTect;  that  he  could  mit,  mider  the  cfrema- 
stances,  hare  taken  any  <^ier  oomrse  tban  the 
one  he  had  tak«i. 

David  Tliompson  Land,  for  relators.  Re- 
spondent judges  pro  se. 

NICHOLLS,  C.  J.  (after  stating  the  facts). 
The  seizure  ntade  through  garnishment  pro- 
cess In  the  matter  of  the  I.  X.  Li.  Grocery 
Company,  Limited,  against  B.  Clarke  (So.  931 
of  the  docket  of  the  dty  court  of  Shreveport, 
La.)  of  the  wages  of  said  Clarke,  who  was 
a  locomotive  passenger  engineer  In  the  em- 
ploy of  the  Shreveport  &  Bed  River  Valley 
Railroad  Compaay,  has  been  this  day  by  Judg- 
ment of  this  court  decreed  legal  That  sei- 
zure was  the  basis  of  the  conviction  and  sen- 
tence of  the  applicants  herein  by  O.  D.  Hicks, 
city  judge,  which  Judgment  and  sentence 
were  on  sppeal  to  the  First  Judicial  district 
court  for  the  parish  of  Caddo  on  May  S,  1S02. 
The  seizure  having  been  legal,  relators  com- 
mitted no  crime.  Their  convkrtlon  was  null 
and  void,  and  of  no  effect,  and  said  conviction 
Is  hereby  so  decreed  and  adjudged.  The  writ 
of  prohibition  herein  applied  for  Is  hereby 
granted  as  prayed  f(s,  and  the  writ  wdered  to 
issue. 


(107  La.) 

FREUDENSTEIN  r.  FRETTDENSTEIN 
et  al.    (No.  14,161.)i 
(Supreme  Court  of  Loaiaiane.    May  26,  1902.) 
APPEAL— RBVIBW— QUESTIONS    OP  FACT. 

1.  This  case  Involves  only  questions  of  fact 
(Syllabos  by  the  Court.) 

Appeal  from  dvl)  district  court,  parish  of 
Orieans;  Thomaa  C.  W.  Ellis,  Judge. 

Action  by  William  Frendenstein  against  M. 
Frendensteln  and  others.  Judgment  for  de- 
ffendanta,  and  plaintlfl  appeals.  Bevened. 

Richard  H.  Browne,  for  airpellant  Bd- 
ward  L.  Sbnonds,  for  appellees. 

PROVOSTT,  J.  The  platotWf  sues  to  be 
recognized  as  owner  of  one-third,  undivided, 
of  a  square  of  ground  In  the  city  of  New  Or- 
leans, and  to  be  placed  in  possession  thereof, 
oe.  In  the  alternative,  for  Judgment  against 
defendant  for  the  valoe  of  his  Interest  In  said 
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of  ground,  namely,  ¥2,000.  He  claims 
title  ae  heir  of  his  father,  John  Frenden* 
stein,  and  of  his  brother,  John  M.  Freuden- 
Bteln.  In  1861  ttie  property  In  question  be- 
longed to  the  plalntUT's  father,  John  Frenden- 
steln, who  made  a  sale  of  it  to  one  Bachman. 
In  1869  Bachman  conveyed  the  property  to 
John  Thuer,  fatha  of  the  defendants  and 
husband  of  the  defendant  tutrix.  Botb  of 
these  sales  were  simulations,  as  fully  appears 
In  rtgard  to  Ute  first  from  the  testimony,  and 
ta  regard  to  the  second  from  the  fonowtaig 
letter,  wrlttai  many  years  afterwards:  "New 
OrieanSt  May  ITtta,  1880.  My  Dear  Brotber- 
tn-Law:  We  received  a  letter  from  your  wife 
a  few  days  ego.  In  which  Ae  enumerated  the 
details  In  regards  to  the  succession  of  dear 
mother4n-lBw,  sayteg  that  she  received  such 
an  amount,  and  my  wife  andi  an  amounts- 
even  more,  acCMdlng  to  her  statement  ^e 
brings  fmrth  the  vacant  square  of  ground  on 
Henry  Clay  avmue,  saying  that  she  (your 
wife)  cmly  had  four  lots,  and  my  wife  twelve 
lots.  This  ground  has  nothing  to  do  whatso- 
ever wttfa  the  sncceaslon  matter.  It  was  pla- 
ced In  my  name  in  1860,  and  mother  promis- 
ed to  let  me  have  one-half  of  above  sqnaro 
for  nine  hundred  dollars;  I  to  pay  all  cur- 
rent ezpoiBes,  such  as  taxes,  fences,  etc.,  and 
said  expenses  to  be  deducted  from  the  above 
amount  Since  I  owned  square,  I  have  ex- 
pended and  collected,  as  yon  will  see  according 
to  the  statement  Incloeed,  amount  of  money 
paid  out  of  my  pocket  Thus  far  I  have  paid 
more  than  the  amonnt  of  $1,800.00.  It  was 
not  nntn  Mardi  SOth,  1876,  wben  the  sh^- 
road  bill  was  to  be  paid,  and  mother,  not  hav- 
ing the  money  to  pay  her  portion,  Ix/tA  hw 
sons,  John  and  WlIHam,  If  ttiey  would  pay 
her  amonnt,  rtie  would  give  to  GaroUne,  John, 
and  WUDam  her  portion,  or  one-half,  of  fhB 
said  square.  I  have  nevor  been  compelled  to 
dispose  of  same,  as  I  am  waiting,  and  have 
always  been  advised  to  hold  on;  and,  from 
my  own  olnervatton,  I  expect  to  realize  a 
good  price  ere  long.  Whenever  I  sell  the 
piece  of  ground,  I  will,  according  to  promise, 
divide,  and  turn  over  tbe  amounts  belonging 
to  your  wife,  John,  and  William.  My  Inten- 
tion never  was  to  sacrifice  the  place,  and  I 
have  endeavored  to  do  the  best  I  can  for  all. 
They  have  raised  the  assessment  this  year 
from  1,300  to  3,600  dollars.  John  is  willing 
to  wait  and  wishes  me  to  get  a  good  price. 
If  Caroline  wishes  to  sell  her  lots,  I  will  give 
her  800.00  dollars,  but  If  she  will  take  my 
advice,  she  had  better  wait  a  little  while,  and 
get  all  she  can.  If  she  needs  any  money  now 
for  repairs  on  house  on  Magazine  street  and 
taxes  for  this  year,  I  will  lend  her  the  money 
without  Interest,  and  wait  nntn  the  square  Is 
sold.  I  have  refused  3,500  dollars.  I  wish 
you  would  carefully  read  this  letter,  and  let 
me  know  at  an  early  date  your  Ideas  and 
wishes.  Trying  to  do  my  bat  for  the  In- 
terest of  an.  and  trusting  my  views  will  be 
fully  understood  and  satisfactory,  I  remain 
your  dear  Ivotber-in-law,  [Signed  John  Thu- 
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er.**  Wbtle  this  letter  wss  not  addressed  to 
the  platntliF,  and  was  not  Intended  to  serve 
as  a  counto  letta,  yet  we  tblnk  it  can  an- 
swer t^e  same  purpose,  since  It  leaves  no 
doubt  tbat  tbe  property  was  not  really  sold 
to  Tbuer,  but  mer^jt  to  quote  tbe  language 
of  tbe  letter,  "placed  In  my  [bis]  name." 
John  Freadenstein  died  In  1875,  leaving  sur- 
vlvbig  blm  bis  widow,  Bllzabetb  Freudm- 
stein,  survivor  In  community,  and  owner  of 
one-balf,  undivided,  of  Hie  property  in  ques< 
tion,  and  tbe  toUowing  cblldren,  issue  of  bis 
marriage:  John  M.  Freudensteln;  Elizabeth 
Freudensteln,  wife  of  Bacbman;  Caroline 
Freudensteln,  wife  of  Kienle;  Bosa  M.  Freu- 
densteln, wife  of  Jobn  Tbuer,  tbe  defendant 
tutrix  herein;  and  William  Freadenstein,  the 
plalntUf.  Jobn  Tbner,  and  aftw  him  bis  wid- 
ow, tbe  defendant  tutrix,  have  been  In  pos- 
session and  in  charge  of  tbe  property  from 
tbe  time  of  tbe  simulated  sale,  receivlog  tbe 
rent  from  It,  and  paying  all  expenses  con- 
nected with  IL  Mr.  Bacbman  and  Mrs. 
Elenle  are  making  no  claim  to  the  property. 
They  admit  tbat  Jobn  Tbner  and  bis  wife 
have  settled  wltb  tbem  In  regard  to  same. 
Jobn  Tbuer  died  In  18D3,  and  John  M.  Freu- 
densteln in  1898.  Whether  during  his  life- 
time Jobn  M.  Frendouteln  waa  settled  with 
for  his  Interest  In  tbe  property  is  one  of  tbe 
questions  In  the  case.  While  tbe  legal  proof 
of  his  having  been  settled  with  Is  not  very 
strong.^arol  evidence  being  inadmissible^ 
the  matter  Involved  being  title  to  real  estate, 
—we  agree  with  the  Judge  a  quo  It  Is  suffl- 
clent.  He  signed  the  Inventory  of  the  suc- 
cession of  John  Tbuer,  wherein  this  property 
was  stated  to  belong  to  that  succession;  and 
be  took  no  stepa  to  raforce  bis  ilghU,  al- 
though be  must  have  known  of  them,  and 
although  three  years  before  his  death  Mrs. 
Klenle  tnmed  bver  to  blm  tbe  letter  Tepro- 
dnced  abov^  at  tbe  same  time  advising  and 
warning  him  that  he  might  have  trouble  In 
settlbig  with  Mrs.  Tbuer.  After  his  death 
tbe  letter  was  found  "in  an  old  bureau  tai  the 
outer  shed,"  among  some  valtwless  papers, 
while  his  othor  papers  were  "In  bis  annoln 
and  drawers  upstairs."  We  cannot  but  as- 
sume, as  did  tbe  learned  Judge  a  quo,  that 
this  valuable  document  would  not  have  been 
tbiu  cast  away  If  its  usefulness  had  not  been 
done  away  with  by  a  settlement. 

Except  parol  evidence,  objected  to  and  In- 
admissible, we  can  find  nothing  going  to 
show  tbat  plaintiff  ever  parted  wltb  bis  In- 
terest In  this  property  derived  by  inheritance 
from  his  father.  He  makes  no  claim  as  heir 
of  his  mother;  nor  could  he,  In  view  of  the 
agreement  of  the  mother  with  Tbuer,  contain- 
ed In  the  letter,  tbat  the  latter  should  have 
one-half  of  the  property  In  consideration  of 
certain  payments  to  be  made.  This  half  thus 
disposed  of  by  the  mothor  must  be  omsldered 
to  have  lyeea  her  own  half,  as  she  was  with- 
out right  to  dispose,  either  in  whole  or  In 
part,  of  the  half  belonging  to  tbe  heirs  of  her 
husband.  Tbe  lapse  of  time  Is  not  so  signifi- 


cant, considering  that  by  the  letter  we.  are 
Informed  In  the  most  reliable  manner  tbat  an 
late  as  1890  Thuer  was  still  holding  the  i^k^- 
erty  for  tbe  heirs.  Intending  to  turn  over  to 
th^  their  share  of  the  price  whenever  a 
sale  ^uld  be  made.  That  plaintiff  demand- 
ed and  received  payment  from  Mrs.  Tbner 
for  iabot  In  ditching  and  for  loads  of  earth 
for  filling  on  fbs  property  Is  not  sIgnlQcant 
Because  be  owned  a  small  Interest  in  tlie 
property  was  no  reason  why  he  should  not 
bring  a  bill  against  it  As  a  matter  of 
course,  plahitlff  cannot  take  back  tbe  propcrty 
wlthout  reimbursing  to  tbe  defendant  all  the 
money  paid  out  by  Thner  and  his  heirs  on  the 
property  In  the  way  of  expenses,  taxes,  etc. 
Tbat  was  the  agreement  We  think,  wltb  the 
learned  Judge  a  quo,  that  tbe  91,800  mention- 
ed in  the  letter  must  be  taken  to  be  tbat 
much  money  of  which  John  Thuer  was  oat 
of  pocket  on  account  of  tbe  property  at  the 
date  at  the  letter,  and  tbat  this  91,800  must 
stand  as  the  first  debit  item  against  the  proi)- 
erty  In  the  account  between  It  and  Thuer  anil 
his  succession,  and  as  of  tbe  date  of  tbe  let- 
ter. We  think,  also,  tbat  the  statement  of 
^pmses  annexed  to  tbe  answer  must  be  tak- 
en as  proved,  and  tbat  all  Items  thereon  from 
and  after  May  17,  1890,  must  be  charged 
against  tbe  property,  and  that  on  all  these 
Items,  Including  the  $1,800,  6  per  cent  hi- 
terest  per  annum  must  be  charged  from  their 
respective  dates.  To  the  credit  of  the  prop- 
erty on  the  account-must  be  charged  tbe  rents 
received  from  and  after  the  same  date,  May 
17.  1890.  as  per  statement  famished  by  de- 
fendant and  appearing  In  the  transcript; 
with  5  per  cent  per  annum  Interest  on  each 
amount  thus  received  from  the  Slst  of  No- 
vember of  eadi  year,  except  that  for  tbe  year 
1890  the  rent  shall  be  divided  accordhig  to 
time,  and  only  that  pwtlon  accruing  &ttet 
May  17tb  be  charged.  To  this  must  be  added, 
pro  and  con,  all  Items  accruing  from  rent  and 
^penses  subsequently  to  the  time  to  which 
the  said  statements  have  been  brought  dom. 
Any  existing  lease  of  tbe  property  must  he 
respected. 

Defendant  has  not  prayed  for  judgment 
against  the  plaintiff  for  the  f520  alleged  to 
have  heesL  loaned  to  blm.  The  only  prayer 
Is  that  any  Judgment  plaintiff  may  recover  be 
offset  by  this  amount,— a  prayer  which  does 
not  now  fit  the  case,  since  the  Judgment  to 
be  rendered  by  us  decreeing  plaintiff  to  be 
owner  of  one  undivided  twelfth  of  the  proper- 
ty cannot  be  offset  by  a  sum  of  mon^.  The 
demand,  therefore,  fails,  wlthoat  prejodiee. 
howevOT.  to  tbe  right  of  plaintiff  to  renew  It 

The  legal  situation  with  reference  to  the 
property  is  that  plaintiff  owns  one-tenth  and 
defendants  nine-tenths  tboreof,  and  that  de- 
fendants are  entitled  to  continue  In  posses- 
sion and  in  charge  of  tbe  property  as  hereto- 
fore until  plaintiff  shall  have  reimbursed  to 
them  his  pro  rata  share  of  tbe  balance  that 
shall  be  found  due  by  tbe  property  to  tbe 
defendants  according  to  a  computation  to  be 
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made  In.  accordance  with  the  views  bereln- 
abore  eqiressed,  and  that  In  case  o£  a  aale 
to  effect  a  partition  the  said  pro  rata  share 
ct  the  plaintiff  in  the  amount  due  as  afore- 
said to  the  defendants  by  said  property  most 
be  paid  to  the  defoidantB,  by  preference,  out 
«f  the  share  of  the  plaintiff  fai  tbe  proceeds 
of  tbe  sale;  and  the  said  legal  situation  as 
here  declared  la  hereby  made  tbe  Judgment 
of  tbe  court,  the  Judgment  of  the  lower  court, 
being  set  aside,  and  tbe  case  remanded  for 
the  purpose  of  casting  the  said  account;  de- 
fendants to  pay  the  costs  of  both  courts. 


(107  La.) 

FRET  T.  FITZPATRIOK-CBOBIWBILL  CO., 

Limited.    (No.  13,983.)  i 

<SDpreme  Court  of  Xx>ulsiaDa.    May  12,  1902.) 

JUD6USNT— AMOUNT  ADHITTBD— IHTEBBST— 
TENDER— NAME  OF  DEFENDANT. 

1.  Where  defeudant  In  bia  answer  admits 
part  of  the  amoaot  claimed  by  plaintiff  is  dae, 
the  latter  may  take  judgment  for  the  amount 
so  admitted  and  prosecute  his  suit  for  the  re- 
mainder. 

2.  Bat  where  defeudant,  in  tbe  same  answer, 
alleges  that  a  legal  tender  of  the  admitted 
amouut  bad  been  made  to  plaintiff  on  a  cer- 
tain day,  which  had  been  ttieu  refused,  it  is 
error  to  ioclude  in  the  judgment,  so  taken  for 
the  amount  admitted,  interest  until  paid. 

3.  If  a  legal  tender  had  heoi  made  of  the 
true  amount  due  as  alleged,  defendant  owed 
no  interest  thereafter. 

4.  The  error  of  taking  the  judgment  against 
the  Andrew  Fitzpatrick-Oromwell  Co.,  Lim- 
ited, instead  of  the  "Fitzpatrick-Cromwell 
Co..  Limited,"  ths  true  name  of  defendant.  Is 
Mi  not  to  i^tiate  the  jnd^ent,  especially  so 
since  that  was  the  name  given  the  corporation 
by  its  counsel  iu  the.  backing  or  indoraement 
placed  on  their  answer. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Thomas  C.  W.  Bills,  Judge. 

Action  by  Anton  Prey  against  the  Fitz- 
patrlck-CromweU  Company,  Limited.  Judg- 
ment for  plaintiff,  and  defendant  apjteals. 
Modified. 

MoCloskey  &  Benedict,  for  appellant 
Cbarles  F.  Claiborne,  for  appellee. 

BLA>'C!E[ARD,  J.  Flahitlff  sold  defendant 
a  lot  of  bides.  Dispute  arose  relative  to  the 
quality  and  price  of  some  of  l!be  hides,  with 
the  result  that  defendant  would  not  pay  the 
sum  plaintiff  drananded,  and  plaiutiff  would 
not  receive  tiie  amount  defendant  offered. 
'n'bereDpon,  plaintiff  brought  this  action  to 
recover  $2,539.80  as  the  price  and  value  of 
the  hides  sold.  Defendant  answered  disputing 
plalntlfTs  version  of  the  facts,  giving  Its  state- 
ment of  tbe  transaction,  and  averring  that  on 
this  controversy  arising,  In  order  to  avoid  liti- 
gation, and  with  that  purpose  alone  In  view. 
It  otttxeA  f2;138.40  as  the  amount  due,  and 
that  tbe  tend^  was  made  on  the  30tb  of  Oc- 
tober, 1900,  to  plaintiff  personally  in  the  pres- 
ence of  two  witnesses,  which  tender  plaintiff 
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refused.  Tbe  prayer  of  the  answer  Is  that 
plalntifl  be  condemned  to  accept  the  amount 
tendered  (tbe  answer  renewing  the  tender)  In 
full  satisfaction  of  tiie  claim  based  upon  the 
sale  <tf  the  hides.  Whereupon  plaintiff  moved 
tor  Judgment  against  d^endant  for  the 
amount  admitted  In  the  answer  to  be  due, 
with  reservation  <tf  his  right  to  prosecute 
his  suit  for  the  balance  remaining.  This  mo- 
tion prevailed  and  Judgment  was  ^tered  up 
in  plahittfl'B  favor  for  $2,138.40,  with  6  per 
cent  Interest  from  October  IS,  1800,  until  paid 
and  costs,  without  prejudice  as  to  the  re- 
mainder daimed  by  him,  for  which  the  suit 
was  to  stand  and  be  prosecuted.  Defendant 
took  an  order  of  snspen^ve  appeal  from  that 
Judgment,  and  pending  same  applied  for  a  ■ 
writ  of  prohibition  to  prevent  the  trial  Judge 
from  proceeding  further  in  the  suit  for  tbe 
balance  dalmed  by  plaintiff,  nie  applica- 
tion for  the  prohibition  was  denied  by  this 
court— it  being  held  (1)  that  under  the  estab- 
lished Jurisprudence  ptaintlff  could  take  Judg- 
ment In  advance  for  an  amount  admitted  in 
the  answer  to  be  owing,  and  could  then  prose- 
cute his  suit  for  the  remainder;  <2)  that  the 
suspensive  appeal  taken  by  defendant  bears 
only  on  that  part  of  tbe  cause  merged  in  the 
Judgment,  and  did  not  operate  to  prevent  the 
prosecution  of  the  suit  for  the  balance  claim- 
ed by  plalntlfC.  See  State  ex  rel  Fltzpatrick- 
Cromwell  Co.  v.  Ellis,  106  La.  715,  31  South. 
313.  Defendant's  appeal  from  tbe  judgment 
taken  by  plaintiff  for  the  amount  admitted 
to  be  due  Is  the  matter  now  before  us. 
I  It  is  assigned  as  special  error  that  the 
i  Judgment  was  rendered  against  tbe  Andrew 
1  Fltzpatrlck-Cromwcll  Company,  Limited,  and 
I  that  on  such  judgment  plaintiff  proposes  to 
I  take  out  execution  against  defendant,  the 
Fitzpatrlck-Cromwell  Company,  Limited.  It 
Is  true,  the  rule  seared  on  defendant  to  show 
cause  why  plaintiff  should  not  take  judgment 
for  the  amouut  admitted  to  be  owing,  de- 
scribed defendant  corporation  as  the  Andrew 
Fitzpatrlck-Cromwell  Company,  Limited,  and 
the  judgment  which  followed  designated  de- 
fendant In  the  same  way.  The  prefix  of  the 
word  "Andrew"  Is  not  thought  sufficient  to 
vitiate  this  judgment  Andrew  Fltzpatrlck  Is 
the  president  of  defendant  company  and  the 
rule  was  served  on  him.  His  first  name  "An- 
drew" prefixed  to  the  legal  cognomen  of  the 
corporation,  does  not  In  the  least  render  un- 
certain that  the  judgment  was  intended  to  be 
against  the  Fitzpatrlck-Cromwell  Company, 
Limited.  Besides,  defendant's  counsel,  In 
their  answer  In  which  it  was  admitted  that 
the  amount  for  which  Judgment  was  taken 
was  due,  backed  or  Indorsed  tbe  answer  as 
follows:— "Anton  Frey  vs.  Andrew  Fitzpat- 
rlck-Cromwell Co.,  Limited."  Having  tbem- 
selrea  committed  the  error  and  thus,  perhaps, 
led  plaintiffs  counsel  Into  making  it,  their 
clients  cannot  be  permitted  to  reap  any  ad- 
vantage therefrom. 

We  entertain  no  doubt  of  plaintiff's  right 
to  taka  Judgment  for  the  amount  admitted  to 
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be  doe  Mm  Id  defendant's  answer.  The  ques- 
tion ArtoeB  whetha-  plaintiff  is  entitled  to  In- 
terest on  the  amount  admitted  by  defendant's 
answer  te  be  due.  In  tbe  way  It  is  written  np 
In  the  judgment— tliat  Is  to  say,  from  October 
13, 1900  (tbe  day  of  the  purchase  of  the  hides), 
until  paid.  Tbe  contention  of  defendant  is 
tbat  having  made  a  tender  to  plaintiff  of  tiie 
amount  on  October  30,  1900,  this  tender  stop- 
petl  Interest  and  that  it  was  error  for  tbe  trial 
court  to  allow  inter  eat  as  was  dona  It  wJIl 
be  alUw  Ivterestlng  and  lostructlTe  to  review 
tbe  law  and  the  antborlties  In  respect  to  le- 
gal tender,  to  ascertain  what  Is  required  to 
be  done  In  wder  to  stop  interest  oa  a  debt 
when  tkeee  Is  a  dl^mte  iwtween  eredltar  and 
d^or  as  te  the  exact  sam  due.  Where  this 
dispute  exists— the  oreditor  claimhig  a  certain 
sum;  tbe  debtor  acknowledging  to  owe  au- 
otber  and  a  smaller  sum  and  auklug  a  legal 
tender  of  the  same — does  soch  tendn,  if  the 
amount  thereof  prove  to  be  the  sum  actually 
dne,  have  tbe  effect  at  etapp^g  Interest  from 
running,  or,  in  erder  t»  sbqp  Interest,  must 
the  tender  be  tdlomeS  by  a  consignment  or 
deposit  Bt  tbe  aaoneir  to  the  credit  et  tbe  cred- 
itor? 

In  an  early  case  OIndd  v.  fitiUe's  Hetes, 
6  La.  18),  Judge  Uartbi,  as  tbe  organ  •aC  tbe 
court,  said:— 'It  bas  been  couteuded  that  In- 
terest oogbt  not  to  have  been  aiUowel  be- 
cause a  tender  was  made  to  the  attora^  of 
tbe  plaintiff.  Bat  this  tender  was  mot  made 
to  the  person,  nor  in  the  manner  prescribed 
by  law,  to  BonstitaAe  a  real  tender,  «tad  none 
other  boM  the  effect  of  stopping  interest" 
(Itaiios  OBTS.)  93iis  is  tantamount  to  holding 
that  a  real  tender  made  to  tbe  right  person 
and  in  the  naaiMr  the  law  peints  out.  baa 
the  «0eot  tf  stopping  Interest 

What  cenAltxrtes  a  real  tender,  to  whom 
must  it  lie  made  and  In  -n4iat  manner? 
"When  the  tender  4s  *or  money  due,"  says 
Ootte  Vrac.  art  -407,  **>t  rafust  be  made  to  the 
creditor  lilmsett,  or  at  his  actual  or  chosen 
domicile,  iry  the  debtor,  w  by  bis  agent,  by 
tendering  to  soch  creditor  the  sum  which  is 
due  to  him,  with  the  Interest  and  such  costs 
as  be  may  bSTe  teeuired,  and  esbibltlng  such 
Eom  to  bim  la  tbe  presence  of  sneh  witnesses, 
in  the  current  money  of  the  United  States." 
See  Civ.  Code.  arts.  Z167-2169.  The  number 
of  wl&Msees  required  te  'the  real  tender  Is 
t-n-o.  Code  Prae.  art  40e.  The  Code  of 
Practloe  says  i»t  a  word  about  "consign- 
ment" or  deposit  following  tbe  tender,  when 
tbe  tender  is  tor  money  due:  Aliter,  wb^e 
the  thing  due  and  tendered  Is  property. 
Code  Prac.  art  405.  Then  it  must  be  follow- 
ed by  consignment  tf  tbe  debtor  wishes  there- 
after to  be  relieved  of  the  responsibility  and 
risk  of  the  thing.  Id.  art.  414.  Civ.  Code, 
art  21G7,  declares  that  when  the  creditor 
refuses  to  receive  his  payment  the  debtor 
may  make  him  a  real  tend^,  and  on  the 
creditor's  refusal  to  accept  It,  he  may  (not 
must)  consign  the  thing  or  sum  tendered. 
Tlieu  It  goes  on  to  ny  tiiat  a  real  tender  fol- 


lowed by  consignment,  caDsaeratea  the  debtsr; 
tbat  It  has  the  same  Meet  as  a  payment; 
and  that  the  thing  thus  consigned  remains  at 
the  r4ak  of  the  creditor.  Here  Is  a  declara- 
tion of  law  that  to  exonerate  the  debtor  tbe 
tender  must  be  followed  by  conslgnmeit. 
But  how  exonerate  tbe  debtor — from  what? 
From  further  responsibility  as  to  the  saft:- 
keeplng  of  tbe  thing  tendered  and  consigned. 
Thereafter  It  Is  to  be  at  the  risk  a£  the  cred- 
itor. It  refers  to  iiroperty,  to  tlitaigs  dae- 
uot  money  for  a  debt  due.  Oode  Prac.  art. 
413.  The  meaning  of  the  article  of  tbe  Civil 
Code  is  not  that  to  exonerate  the  debtor  from 
interest  on  tbe  sum  of  money  he  owes,  tliei^ 
must  be  a  conslgment  as  well  as  a  tender. 
If  it  be  money  due  for  debt  uid  a  tender  b 
made  of  tbe  amount  tbat  Is  owing  previous: 
to  a  suit  having  been  instituted,  the  plalutift 
shall  recover  tbe  sum  tendered  and  such  iu- 
terest  only  as  had  accrued  previous  to  brliig- 
ing  the  action.  This  la  one  declaration  of 
Oode  Prac.  art.  415.  If  it  l>e  property  that  1b 
•due,  and  a  tender  is  made  of  it  previous  to 
suit  the  plaintiff  shall  be  decreed  to  pay  nil 
the  expenses  lucun'ed  for  the  preservation  of 
tbe  property  if  tbe  saaae  bad  been  comsigned. 
This  Is  another  declaration  of  Oode  Pmc.  art. 
41S.  As  does  article  405,  this  article  415 
distinguishes  real  tenders  wliich  are  made 
for  debts  for  money  due,  and  mch  tenders 
made  for  property  or  things  due.  If  inxiperty 
is  -due.  It  must  be  tend^ed,  and  in  order  to 
pot  it  at  the  risk  and  diar^  of  the  creditor 
It  must  be  deposKed.  But  where  money  is 
due,  tbe  legal  tender,  without  the  d^slt, 
steps  the  ImtereBt  It,  is  tbe  tender  and  not 
tbe  deposit  which  stops  interest  This  is 
made  plain  by  the  decisions.  In  De  Goer  v. 
KeHor,  2  La.  Ann.  496,  the  debtor  by  leave 
of  tbe  conrt,  deposited  the  meoey  in  court  to 
abide  tbe  residt.  The  court  held  tbe  deposit 
not  being  a  tender  it  did  not  stop  interest  It 
would,  however,  have  had  tbe  effect  of  a 
tender  If  the  debtor  had  deposited  it  In  court 
in  such  way  that  tbe  plaintiff  could  JuiTe  tak- 
en it  But  a  mere  deposit  of  tbe  sum  ad- 
ihltted  to  be  due  in  court  to  await  the  de- 
termination of  the  issue  between  the  plahitiCf 
and  defendant,  not  preceded  by  a  formal  teii- 
der  to  plaintiff,  did  not  have  tlie  effect  of 
stoppbig  interest  In  Bacom  Smith,  2  La. 
Ann.  441,  46  Am.  Dec.  549,  the  court  aaid  tlie 
mere  announcement  by  tbe  maker  of  a  note 
of  his  readiness  to  pay,  made  to  the  holder, 
and  the  refusal  of  the  latter  to  receive  tbe 
amount  la  not  a  legal  tender  and  did  not 
stop  interest  Citing  Code  Prac  arts.  407, 
415.  There  was  no  Intimation  tbat  a  tender 
and  deposit  was  necessary  to  stop  interest; 
only  that  a  tender  was  necessary  to  stop  It. 
In  Small  v.  Zacbarie,  4  Rob.  146,  the  court 
said:— "With  regard  to  the  Interest  we  thiol: 
It  was  also  properly  allowed.  Suppoeing  that 
the  admissions  on  which  the  Judgment  l3 
based  could  not  be  divided,  the  plea  of  tender 
relied  on  by  appellants  Is  so  informal,  irregu- 
lar and  Insufficient  that  It  cannot  be  taken 
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as  a  com{tll8Dce  wlUi  the  requlaUes  of  tlie 
law."  Citing  Coda  Prac.  arts.  404,  407,  413; 
41%  And  CiT.  Code,  trts.  21G&,  2164  (old  num- 
bers). If  the  plea  of  tender  made  In  that 
case  had  been  fwmal  and  regular,  it  would 
have  stopped  Interest  That  Is  a  clear  de- 
duction from  tbe  language  quoted,  thougb 
farther  along  In  the  case  the  court  throw  out 
the  snggeetion  that  "consignment,"  too,  was 
necessaiy.  In  AHer  v.  Sh^berd,  27  La.  Ann. 
207,  the  ooturt  aaid:— "Tbe  object  of  consign- 
ment Is  to  exonerate  the  delator  from  further 
llabllltr  and  rislE.  and  the  failure  to  make  it 
does  not  defeat  the  legaUtjr  of  the  tender. 
The  law  sajs  a  oooslgament  may  be  made, 
but  does  not  make  It  eas^tlal  in  case  the 
creditor  refuses."  Tke  words  "tn  case  tlie 
creditor  refuses"  mesa  In  case  be  refuse  the 
tender  made.  This  case  Is  a  direct  authority 
on  the  point  tbat  a  tcsder  made  must  have  its 
legal  effect,  and  this,  too,  though  It  be  not 
followed  by  consIgnnwnL  In  Bank  t.  Bar- 
nett,  27  La.  Ann.  178  (at  bottom  of  page),  the 
court  8aid>""Tbe  defendant  swears  he  made 
a  tender  to  plaintiff  at  maturity  of  the  last 
note  for  which  his  own  was  pledged;  but  It 
is  not  proved  that  a  ffsmal,  real  tender  of 
the  money  was  made  as  required  by  article 
407,  Code  Frac.  The  defendant  cannot, 
tharelorei,  vnlQ.  himself  the  eaeonemUon 
from  iiUtrut  amd  ataied  in  utlols  415, 
Coda  Fiaa"  (Italies  nan,)  Hen,  ttere  is 
not  a  word  about  ocmslgnHMBt  or  deposit  af 
mtmey  bciiw  neoessary.  It  Is  an  antbority 
direct  that  a  fonnal  tender  akme  exeaerates 
thereafter  from  toterest  and  costs.  In  Zlm- 
mermaan  t.  Longles,  36  La.  Ana.  48  (top  of 
page),  the  court  said>-"KeIthcr  does  the  law 
make  it  casentlal  that  where  a  tmder  baa 
been  made  or  waived,  thedebtor  »houId  •eon- 
sign  the  aaae«nt  tendtted,  or  which,  without 
the  wairer,  would  hare  been  tendered.  It 
leaves  it  <^kiomal  wMh  the  debtor  to  do  so  or 
not  at  bis  pleasure."  (Italics  ours.)  Oltlng 
Code  Prac.  art  412;  &ev.  Olv.  Code,  art 
216T.  This  is  a  direct  autbortty  tbat  a  ten- 
der does  not  have  to  be  followed  by  conaign- 
laeut  or  deposit,  and  tt  supports  Alter  t. 
Shepbo^,  27  La.  Abu.  210.  where  the  court 
held  that  though  consignment  may  be  made, 
it  is  not  essential  that  it  should  be. 

It  would,  thus,  aeem  to  be  pretty  well  es- 
tablished that  what  is  called  a  "real  tender^' 
does  not  have  to  be  followed  by  deposit  to 
give  effect  to  tbe  tender.  That  is  to  say,  a 
tender  regularly  made,  as  the  law  directs,  has 
the  etFect  of  stopping  Interest  and  costs  from 
tbe  date  of  the  tender  if  the  amount  tendered 
be  tbe  exact  amount  due  at  tbe  time  of  len- 
der.  "The  failure  to  make  tbe  consignment 
does  not  defeat  tbe  benefit  to  be  derived  from 
a  tender,  or  from  one  which  has  been  waiv- 
ed." said  tbe  court,  further.  In  Zimmermann 
V.  Laiigles,  36  La.  Ann.  68--citlng  Alter  v. 
Shepherd,  27  La.  Ann.  210.  Agahi.  hi  the 
same  case,  said  the  court  (same  page):— 
"When  tbe  consignment  has  not  taken  place, 
the  debtor  cootlnues  to  be  answerable  for  the 


amount  tendered."  Tea,  for  tbe  amount  ten- 
dered, bat  not  the  Inberest  on  it  "It  would 
be  no  excuse  f<n  him,"  continued  the  court, 
"that  be  has  lost  or  was  robbed  -of  tbe 
amount  or  that  the  bank  with  whldi  be  did 
business  and  in  which  tbe  amount  was  on  de- 
posit, to  his  own  credit  has  become  Insolvent 
or  the  like."  And  farther  continued  tbe  court 
lu  the  same  case.*— "When  tbe  consignment 
has  been  legally  made  tbe  debtor  Is  exonerat- 
ed from  further  liability."  What  Is  meant 
by  "further  ltabiltty"T  The  court  tells  us  for 
It  continues:— "'Hie  nwney  or  property  re- 
maining on  dapoait  at  M«  ohargB  and  riak  ^ 
MsMcUfor.  filKnildlt  peirisb,  or  be  spoUed, 
or  tta  Tolae  dbntniafaoa  without  fault  of  the 
itebtar,  the  loss  would  fall  on  tbe  creditor." 
(Italics  ours.)  So,  tbe  only  purpose  of  the 
posit  or  oonalgnment  after  tender  fa  to  put 
the  thing  or  Oie  money  at  the  risk  and  charge 
of  the  creditor.  Tbe  tender  Itself,  without 
tite  dcgwalt,  stops  Interest  and  costs  if  It  be 
for  the  amount  due.  Tbia  Is  made  still  clears 
er  by  tiie  language  <tf  Oie  court  In  Hie  Zim- 
mermann Case  whiift  f(Ao  wed  ^— nius  >- 
"Wben  the  tender  has  been  made  or  waived. 
It  Is  Immaterial  who  Is  tbe  cvstodlan  of  the 
BMner  or  tbe  prepttty,  the  bank  or  the  cred* 
Itor  (debtor?);  as  in  -tiie  case  of  money,  the 
bank  wenM  not  pay  interest  on  It  to  the  cred- 
itor, imrvUed  to  aTtber  case  saefa  money  be 
forthcoming  on  the  demand  of  the  creditor. 
The  debtor,  in  either  oam,  would  not  be  ra- 
sixmsibls  for  imteregt  between  ffie  time  fhs 
tender  imts  made  or  waived  and  that  of  the 
denumd  for  payment^'  (Italics  ours.)  TbB 
meaning  of  tbe  sentence  Italicised  is,  tbat 
when  a  tender  of  the  amount  due  Is  made  and 
refused  by  tbe  creditor,  who,  afterwards,  con- 
cludes to  accept  tt,  the  debtor  Is  not  due  In- 
tea-est  on  tbe  'amount  so  tendered  from  the 
time  of  the  tender  op  to  the  time  when  the 
ctedltor,  reconsidering  bis  refusal,  gives  no- 
tice of  acceptance.  He  does  this  by  demand 
of  payment,  or  notice  of  acceptance  of  the 
amount  tbat  liad  been  tendered.  And  if  tbe 
d«l>tor  tlien  dedlnes  to  pay  the  amount  which 
once  he  bad  tendered,  Interest  would  run  on 
tbe  some  from  the  time  tbe  creditor  bad,  by 
dt^mand  of  payment,  signified  his  purpose  to 
accept.  In  Thompson  v.  Edwards.  23  La. 
Ann.  183,  the  court,  said:— "If  the  tender  of 
the  amount  admitted  to  be  due  be  not  made 
by  the  debtor  in  tbe  manner  provided  In  ar- 
ticle 407  of  tbe  Code  of  Practice,  and  tbe 
creditor  brings  suit  the  detitor  must  t>e  con- 
denmed  to  pay  costs."  This  Is  the  equivalent 
of  holding  that  If  the  tender  of  the  amouut 
had  been  made  In  the  manner  provided  by  the 
law  aa  laid  down  In  the  article  of  tbe  Code 
of  Practice  cited  it  would  have  had  its  legal 
effect  which  is  exemption  from  costs  and  in- 
terest from  and  after  the  date  of  tender.  A 
tender  does  not  merely  exempt  from  costs; 
but  from  Interest  as  well.  Code  Prac.  art, 
407,  says  not  one  word  about  consignment. 
In  McStea  v.  Warren.  26  La.  Ann.  453,  the 
court  hdd  that  where  an  offer  to  pay  what 
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Ti-as  due  was  made  and  refused,  a  formal 
tender  was,  by  tlxe  refusal,  dispensed  witli, 
and  that  wliei-e,  after  this  equivalent  of  a 
tender,  a  suit  was  brought  for  the  money, 
Interest  could  be  collected  only  from  Judicial 
demand.  Here  is  a  direct  autborlt?  that  a 
tender  of  the  amount  due,  made  and  refused, 
stopped  Interest,  though  no  deposit  Is  men- 
tioned to  have  been  made,  and  Interest  only 
began  to  run  again  on  a  demand  being  made 
(in  that  Instance  by  suitj  for  payment  by  the 
creditor,  and  from  the  date  of  such  demand. 
In  Oonrad  t.  Burbank,  24  La.  Ann.  18,  the 
plaintiff  took  judgment  for  so  much  of  fala 
demand  which  defendant  admitted,  and  re- 
served the  right  to  prosecute  his  suit  for  tbe 
remainder.  Tbe  question  arose  as  to  whether 
he  was  entitled  to  Interest  on  the  amount 
thus  admitted  to  be  due  when  interest  was 
not  specially  included  in  the  admission.  The 
court  held  he  was  entitled  to  Interest  because 
by  law  all  debts  bear  interest  at  5  per  cent 
from  the  time  they  become  due,  unless  other- 
wise stipulated,  and  then  added: — "To  be  re- 
lieved from  payment  of  this  interest.  It  was 
incumbent  on  defendant  to  allege  a  tender 
made  In  accordance  with  law."  Not  a  word 
about  deposit  as  well  as  tender.  Tender  alone 
duly  made  would  have  stopped  interest  No 
other  conclusion  Is  possible  from  this  decision. 
In  Marlce  against  New  Orleans  &  Carrollton 
Bailroad  Company,  decided  by  the  court  of 
appeals  for  the  parish  of  Orleans  In  January, 
1900,  the  court  said:— "It  has  been  held  that 
the  announcement  by  a  party  of  his  readiness 
to  pay  a  note  Is  not  a  real  tender,  and  that 
nothing  but  a  real  tender  can  be  effective  to 
arrest  Interest"  Citing  Code  Prac.  art  415; 
Mudd  V.  SUlle's  Heirs,  6  La.  18;  Bacon  v. 
Smith,  2  La.  Ann.  442;  Bank  r.  Bamett,  27 
La.  Ann.  179.  The  cases  tbus  cited  by  tbe 
court  of  appeals  are  among  those  hereinbefore 
referred  to.  The  question  of  Interest  and 
what  was  necessary  to  be  done  by  a  debtor  to 
stop  Its  rtmnlng  against  him,  was  at  Issue  la 
tbe  case  before  the  court  of  appeals. 

The  law  relative  to  real  tender  embodied 
In  tbe  Code  of  Practice,  Is  found  In  section  1, 
c.  4,  beginning  with  article  404  and  ending 
with  article  418.  The  latter  article  reads  as 
follows:— "Ail  the  other  rules  relative  to  real 
tender  provided  by  the  Civil  Code,  not  re- 
enacted  in  this  section,  and  which  are  not 
contrary  to  the  provisions  above  expressed, 
must  be  observed;  but  all  the  provisions  of 
the  other  statutes  relating  to  the  same  sub- 
ject are  hereby  repealed."  (Italics  ours.) 
This  article,  then,  makes  it  clear  that  the 
law  of  tender  as  laid  down  In  the  Code  of 
Practice  prevails  over  that  on  the  same  sub- 
ject-matter In  the  Civil  Code,  In  case  of  any 
conflict  between  the  two.  The  Ctode  of  Prac- 
tice nowhere  declares  that  deposit  or  con- 
signment must  follow  tender.  In  case  of  mon- 
e;  due  for  debt,  In  order  that  tender  should 
have  Its  legal  effect  On  the  contrary,  even 
In  case  where  property  is  due,  article  412,  of 
that  Code  specifically  declares  that  where  a 


tender  Is  made  by  the  debtor  and  refused  by 
tbe  creditor,  tiie  debtor  has  the  option  either 
to  retain  the  propaty  in  possesion  until  tbe 
creditor  demands  tiie  same  judicially,  or  to  de- 
posit It  at  the  dmrge  and  risk  of  the  cred- 
itor. .  In  case  he  electa  to  deport  It  and  does 
so  In  the  manner  Code  Frac.  art  413,  directs, 
should  It  perish  thereafter,  be  spoiled  or  its 
value  diminish,  the  creditor  must  bear  tbe 
loss,  if  the  tender  be  adjudged  valid.  Id.  art 
414.  And  In  case  wbere  money  is  du^  as  herein- 
before shoAvu,  Id.  art.  407,  provides  for  noth- 
ing more  than  tendering  the  sum  dae  to  the 
creditor  In  presence  of  two  witnesses.  So 
tliat  if  the  Civil  Code  be  construed  as  also 
requiring  consignment  It  Is  to  that  extent  in 
conillct  with  the  Code  of  Practice  and  the 
latter  prevails.  In  the  case  of  Walker  v. 
Brovra,  12  La.  Ann.  2«6,  Voorhles,  J„  as  the 
organ  of  the  court  held  that  a  tender  of  pay- 
ment by  a  debtor.  In  order  to  exonerate  him, 
must  be  followed  by  a  consignment  or  deposit 
of  the  money.  The  question  of  interest  was 
not  raised,  and  the  declaration  of  the  opinion, 
that  In  order  to  exonerate  the  debtor,  tender 
of  payment  must  be  followed  by  consignment, 
was  made  with  refa'ence  to  the  currency 
notes  of  a  certain  bank  wblcb  Walker  (plaln- 
tlflf  in  Injunction)  claimed  the  right  to  pay 
or  deliver  in  satisfaction  of  tbe  demand  made 
upon  him  for  moneys  which  he  (as  sheriff) 
had  collected  for  taxes.  The  organ  of  the 
court  did  not  make  It  clear  what  he  meant  as 
to  that  case,  by  the  words  "tender  and  de- 
posit of  the  notes  were  essential  to  exonerate 
the  plaintiff."  In  view  of  the  fact  that  no 
matter  as  to  Interest  was  at  Issue  there,  the 
case  is  not  an  authority  adverse  to  the  con- 
tention—that a  real  tender  of  tbe  amount 
due  has  the  effect  of  stopping  Interest  But  if 
the  case  be  in  point  It  is  in  conflict  with  the 
authorities  hereinbefore  cited  and  must  give 
way  before  them.  If  a  legal  tender  duly  and 
regularly  made  does  not  have  tbe  effect  of 
stopping  Interest— alwaj's  supposing  that  the 
sum  tendered  is  the  true  amount  due — where- 
foi'e  the  good  of  all  the  law  relating  to  ten- 
der that  Is  found  In  the  books?  What  use 
does  tender  subserve  if  it  has  not  that  ef- 
fect? If  "consignment"  is  essential,  wliy 
did  not  the  law  confine  itself  to  rules  regulat- 
ing the  consignment?  Why  burden  itself 
with  a  whole  section  of  the  Code  of  Practice 
—some  15  articles— relating  to  real  tender, 
telling  what  it  Is,  how  to  l>e  made,  and 
prescribing  precise  rules  regulating  It?  When 
a  tender  Is  made  of  all  that  Is  really  due  tlic 
creditor  has  It  then  and  tbere  In  his  power  to 
possess  himself  of  that  which  acquits  bis 
claim,  and  if  he  refuse  it  upon  the  mistaken 
plea  that  a  larger  sum  is  due  him,  he  is  with- 
out right  to  complain  at  the  loss  of  Interest 
thereafter.  All  debts.  It  Is  true,  bear  inter- 
est at  5  per  cent,  from  the  time  they  mature, 
and  this  without  stipulation  as  to  Interest, 
but  the  law,  by  providing  for  real  tender,  sup- 
plies a  way  for  the  debtor,  by  putting  his 
I  creditor  In  default,  to  stop  the  running  of  ist 
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terest  against  him,  Tbe  conslgoment  with- 
out tlie  tender  would  not  stop  Interest  The 
law  does  not  so  provide.  The  consignment 
does  not  benefit  the  creditor,  for,  claiming  a 
larger  sam,  be  will  not  accept  the  amount 
OQualgned  In  discbarge  of  the  debt,  and,  thus, 
not  being  possessed  of  the  money  be  has  not 
Its  use.  If  It  tw  said  be  may  change  his 
mind,  and  the  money  being  on  deposit,  he  can 
at  any  time  possess  himself  of  It  and  by  Its 
use  at  investment  make  It  earn  Interest,  It  is 
answered  so  he  may,  any  time  after  the  ten- 
der,  expraienclng  a  change  of  mind  as  to  Its 
refosal.  notify  the  debtor  of  his  willingness 
to  accept,  and  if  not  paid  1^  the  debtor  on 
such  notification.  Interest  commences  to  run 
again  fnnn  that  moment  On  reason  and  au- 
thority, thereton,  it  la  held  that  a  real  tendw 
made  of  the  true  amount  due  a  creditor,  puts 
hbn  In  default  In  respect  to  It  and  suspends 
from  Ita  date  the  running  of  lnt»est  on  the 
debt  In  favor  at  the  credit. 

Since  defendant's  answer  allies  that  a  le- 
gal tender  at  tbe  amount  due  bad  been  made 
to  plaintiff  on  October  90.  1900.  which  had 
been  then  refused.  It  was  error  to  Include  In 
the  }ttd«rment  Interest  nntll  paid.  If  It  be  true 
that  92,188,88  Is  all  that  defendants  owe, 
and  that  they  tmdered  It  on  October  80Ch, 
they  are  not  answerable  for  Interest  there- 
after, and  In  advance  of  the  trial  of  the  mat- 
Its  of  tbe  eaue  the  Judgment,  in  awarding 
Interest,  abonld  have  oonflned  itself  to  Inter- 
est from  the  time  plaintiff  dalmed  it  Octo- 
ber 18.  1000,  to  tbe  date  of  the  alleged  ten- 
d«,  Octobar  80,  190a  The  same  Is  true  of 
costs.  The  Judgment  for  tbe  amount  admit- 
ted to  be  due  should  have  awarded  costs,  tf 
aoy.  Incurred  only  op  to  the  date  of  the  al- 
lied tender.  The  question  of  interest  and 
costs  accruing  after  the  date  of  the  allied 
tender  should  have  been  left  over  to  await 
the  trial  on  the  merite  as  to  the  balance  of 
bis  d«nand  dalmed  1^  plaintiff  and  disputed 
by  defendant  If  on  that  trial  defendants 
show  tbat  the  amount  they  tendered  plain- 
tiff on  Octoba  80,  1800,  was  the  exact  sum 
which  ms  due.  and  no  leas,  tb^  will  owe 
no  Interest  and  no  coste  thereafter.  But  ff  it 
appear  otherwise,  and  plaintiff  recorers  tiie 
balance,  at  part  of  the  balance,  be  dalms, 
then  defendant  will  owe  Interest  an  the 
138,38  from  October  80, 1800,  up  to  the  time 
it  pays  the  same  to  plaintiff,  as  wdl  as  in- 
terest from  October  18, 1800,  on  the  balance, 
Of  part  thereof,  as  the  case  may  be,  for 
which  he  recovers  Judgment  at  the  trial  on 
tbe  m^ts.  and  will  alao  owe  the  costs  of 
suit  Incurred  after  the  date  <tf  the  allied 
tender,  October  80,  1800. 

It  is,  therefore,  ordered  that  the  Judgment 
appealed  from  be  amended  as  follows:— Tbat 
plaintiff  do  have  and  recover  of  defendant 
tbe  IMtipatrlck-Cromwell  Company,  Limited, 
the  snm  of  $2,138.40,  witii  5  per  cent  pa  an- 
num Interest  thereon  from  October  18,  1900, 
to  October  30,  1800,  together  wltb  coste  If 
any  wtalcb  bad  been  Incurred  up  to  said  Octo- 


ber 80,  1900,  without  prejudice  to  the  differ- 
ence between  the  amount  ¥2,630.30.  claimed 
by  plaintiff,  and  that  admitted  by  defendant, 
(2,138.40,  and  for  this  difference  or  balance' 
plalntlfl?8  right  to  prosecute  the  present  suit 
is  reserved.  It  is  further  ordered  tbat  plain- 
tiff's riglit  to  claJm  Interest  from  October  30, 
1900,  on  the  sum  for  which  judgment  is  now 
awarded  him,  should  defendant  fall  to  make 
good  Its  plea  of  legal  tender,  be  likewise  re- 
served to  blm,  and  also  tbat  his  right  to 
claim  Interest  from  October  18,  1900,  on  the 
balance,  or  part  thereof  as  tiie  case  may  be, 
for  which  be  tecavoB  Judgmrat  on  tbe  trial 
of  the  merite,  should  defendant  fall  to  make 
good  ito  plea  of  legal  tender,  be  reserved  to 
them— tbe  same  to  be  considered  and  deter- 
mined by  the  trial  court  when  trial  for  the 
balance  claimed  by  plaintiff  Is  had,  or  there- 
after. It  Is  further  ordered  that  as  thus 
amended  tbe  Judgment  appealed  from  be  af- 
firmed, coste  of  the  appeal  to  be  borne  by 
plaintiff  and  appellee. 


a07  La.) 

KORT  et  al.  T.  LAYMAN.   (No.  18,^.)t 
(Supreme  Court  of  Louisiana.    May  21,  1902.) 

BRSACH  or  CONTRACT— DAUAOES. 
L  A  pr«K>aderance  of  evidence  eatablirii- 
Ing  piaintiffs'  contention  that  they  bought  at 
a  stipolated  price  a  mortgage  note  held  by 
defendant  they  are  entitled  to  recover  dam- 
ages for  the  breach  of  the  contract  by  de- 
fendant, bat  the  legal  measure  of  damage  is 
the  difference  between  the  contract  price  and 
the  value  of  the  note  at  or  about  the  time  it 
shonld  have  been  delivered— not  the  difference 
between  the  contract  price  and  the  face  value 
of  the  note,  though  it  appear  that  at  a  iher- 
IfTs  sale,  shortly  after,  of  the  mortgager-H^^v" 
erty  under  foreclosure  of  a  prior  mortgage,  & 
sum  sufficiently  large  was  realised  to  satis^ 

{irior  incumbrances  and  meet  in  full  the  note 
a  question. 
(SyUabns  fay  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orieans;  Thomas  O.  W.  EUls,  Judge. 

Action  by  A.  Eoty  &  Sons  against  Leopold 
M.  Layman.  Judgment  for  defendant  and 
plaintiffs  appeal.  Reversed. 

Farrar,  Jonas  &  Kruttsctanitt  for  appel- 
lants. Solomon  Wolff,  for  appellee. 

BIjANCHARD,  J.  Plaintiffs'  cause  of  ac- 
tion Is,  tbat  In  June,  1896,  tbey  purchased 
from  tbe  defendant  a  certain  promissory 
note,  executed  by  Tbos.  D.  Kent  and  secured 
by  mortgage  on  certain  plantation  property 
In  the  parish  of  Lafourche.  Tbat  tbe  note 
was  for  ¥7,000,  and  bore  Interest  at  8  per 
cent,  from  date  of  execution,  February  23. 
1894.  until  paid.  That  defendant  as  the 
owner  and  holder  of  tbe  oote,  agreed  to  sell 
It  to  them  for  $1,125  cash,  on  condition  tbat 
they  would  give  him  a  written  guaranty 
against  liability  growing  out  of  their  acqui- 
Bitlon  of  the  note.  That  plaintiffs  consented 
to  these  terms  and  offered  to  pay  the  price 
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stipulated  and  to  execute  the  required  guar- 
AUty,  but  that  defendant  refused  to  deliver 
the  note.  That,  suhsequently.  the  property 
mortgaged  to  aecnre  the  note  was  sold  under 
executory  process  which  Issued  on  other 
notes  of  a  ranking  mortgage  and  realized  a 
fium  sufficiently  large  to  pay  the  first  mort- 
gage notes  and  the  note  in.  question  herein, 
-and  also  tvro  other  companion  notes.  The 
contention  of  the  plaintiffs  is  that  had  the 
note  been  delivered  to  them  ait  the  time  of 
their  purchase,  they  would  have  realized  Its 
full  face  value,  with  intet«at  from  January 
.1,  1899.  It  seems  there  had  been  paymeots 
of  Interest  on  the  note  mid  exteasions  bad, 
and  in  this  way  interest  had  l>een  paid 
to  January  1,  189Q,  and  the  note  extended  to 
January  1.  1900.  What  plaintiffs  eue  for, 
therefore.  Is  the  difference  between  what 
they  agreed  to  pay  for  the  note,  $1,125,  and 
its  face  value,  $7,000,  which  difference  is 
^.875,  with  mterest  on  the  fuU  $7,000  from 
January  1, 1899.  This  is  the  amount  of  dam- 
age they  aver  they  have  suffered  by  defend- 
ant's breach  of  the  contract  of  sale.  The 
answer  of  defendant  Is  a  general  denial. 
There  was  Judgment  rejecting  plaintiffs'  de- 
mand and  they  appeal. 

Ttullng— No  serious  questions  of  law  are 
Involved.  The  case  turns  on  an  Issue  of  fact, 
which  is  to  be  determined  on  the  weight  and 
preponderance  ot  evidence,  for  there  Is  much 
conflict  of  tea«timoBy.  The  note  In  question 
was  one  of  a  series  of  three  notes  secured  by 
the  same  mortgage.  Two  of  them  w»e  for 
f7<000  each,  the  other  for  ^695.14.  They 
liad  originally  "been  the  property  of  Jos.  "WelTl 
&  Co.,  who  pledged  them  for  money  borrow- 
this  way  one  of  the  notes  passed  into 
the  hxDde  «f  plaintiffs,  one  Into  the  hands  of 
defendant,  and  tie  third  Into  the  hands  of 
one  Levy.  Representing  the  second  mert< 
£nge  on  the  property  the  notes  were  for  some 
time  considered  doubtful  securities.  But, 
later  on.  It  began  to  be  thought  they  had  a 
greater  value  than  had  been  supposed.  Beal- 
Izing  this,  plaintiffs,  quietly  holding  on  to 
that  one  of  the  notes  wlilch  had  passed  Into 
their  hands,  began  to  bestir  themselves  to  ac- 
quire the  other  two.  But  other  parties  were 
moving  on  the  same  line  and  a  demand  for 
the  notes  began  to  develop.  Before  this  de- 
mand became  active,  plaintiffs  entered  into 
negotiations  with  defendant  to  buy  the  note 
he  held.  Defendant  was  wflling  to  sell  and 
agreed  to  take  ?1.125,  but  wanted  the  written 
guaranty  hereinbefore  referred  to.  Plaintiffs 
were  willing  to  pay  the  price  and  give  the 
guaranty,  and  to  have  an  Instrument  eviden- 
cing the  latter  drawn  up,  the  parties  repaired 
to  the  chambers  of  the  attorney  of  the  de- 
fendant He  drew  up  the  Instrument,  but 
that  one  of  plaintiffs'  firm  who  was  attending 
to  the  business  expressed  a  wish  to  consult 
his  own  lawyer  before  signing.  According- 
ly, he  took  the  docnment  over  to  his  lawyer, 
who.  It  seems,  advised  him  not  to  sign  It 
He  returned  and  reported  this  fact,  and  the 


trade  was  declared  off.  Plaintiffs,  howevH*, 
it  appears,  reconsidered,  over^ht,  the  mat- 
ter, and  tlieir  version  of  the  atory  Is  that 
the  next  day,  which  was  June  20tii,  they  in- 
formed defendant  they  had  concluded  to  aigu 
the  guaranty,  pay  the  $1,125,  and  take  the 
note;  that  defendant  agreed  to  this,  but 
said  be  could  not  then  dellvo-  the  note  be- 
cause he  had  left  It  In  the  bands  of  his  law- 
yer, -v^w  had  departed  the  dty  on  the  even- 
ing of  the  precedinf  day,  and  that  as  boob  as 
he  returned  be  <defendant)  would  fet  tha 
note  and  the  document  and  bring  both  to 
plaintiffs;  that  on  the  next  day— June  21st— 
defendant  failed  to  bring  the  note  and  paper 
to  be  signed,  giving  as  the  reason  that  his 
lawyer  had  not  yet  returned;  and  that  oa 
the  22d— the  sttomey  having  meanwhile  re- 
turned—-plaintiffs  sought  defendant  for  the 
purpose  of  consummating  the  deal,  wben 
they  were  Informed  by,  him  that  lile  attorney 
had  sold  the  note  to  another.  Plaintiffs  pro- 
tested, tendered  the  (1,125^  and  demanded 
the  note.  Tbia  verston  is  disputed  by  defead- 
ant,  thouch  the  parties  agree,  substantially, 
as  to  what  took  place  In  d^endaat'a  attoi^ 
ney's  odlice  at  the  time  tlie  doeument  evi- 
dencing the  giuai'anty  waa  drawn  up,  and  as 
to  the  trade  being  declared  off  at  that  time: 
Following  that  nbeeting,  defiendant's  vetsioB 
of  the  atorj  is,  that  Uax  Ko^,  one  •£  plahi- 
tiffa,  called  on  him  the  following  day;  that 
he  wae  not  isx  hla  mSict  when  the  call  wot 
made;  that,  later,  the  same  day,  ke  went  to 
plaintiffs'  place  of  Uishiess  where  there  was 
some  desultory  ^scusalon  of  the  matter, 
Bome  req>Hieet  «u  tdaiotiffs'  part  that  the  pro- 
posed guaranty  be  modified;  that  be  (de- 
fendant) replied  he  had  leM  t3ie  Mrte  and 
writtm  Instrument  ot  guaranty  with  his  at- 
torney, who  "WM  then  absent  froas  tlie  cily, 
Bstd  he  would  do  Mthlnc  until  his  retorn; 
that  ilax  Kory  teld  him  h*  was  codeaverhi£ 
to  seoffe  the  note  of  the  same  sertea  held  by 
Levy;  that  his  purpose  was  to  secare  all 
tliree  of  the  notes  as  he  would  then  be  In  a 
t>etter  ^sitlon  to  protiect  tats  Interest:  thnt 
he  (Kory)  did  nt^  want  the  note  held  by  him 
(defendant)  until  he  had  secured  that  of 
Levy,  with  whom  be  was  tbea  corresponding 
—Levy  being  a  residcmt  of  &L  Louis;  and 
that  to  this  he  (defendant)  replied  with  the 
statement  tliat  when  Kory  secured  tifte  Levy 
note  and  exhibited  it  to  him,  he  w«uld  teaov 
lie  was  la  earnest  abont  tbe  purchase  of  the 
note  he  (defendant)  held.  Was  thcare  a  con- 
tract of  sale— a  thing  proposed,  a  price  agreed 
upon,  consent  of  parties?  If  bo,  It  took  place 
at  plaintiffs'  place  of  business  on  Jime  ^th-^ 
following  the  meeting  the  day  before  at  de- 
fendant's attorney's  office.  Def«idant  bad 
gone  to  plaintiffs'  office,  following  the  visit 
of  Max  Kory  to  his  office,  on  which  ocoi- 
sion  he  was  out.  Now,  to  the  proposition 
that  at  plaintiffs'  office  it  was  agreed,  sub- 
stantially, by  and  between  Max  Kory,  repre- 
senting plaintiffs,  and  defendant,  that  plain- 
tlffa  would  sign  the  guaranty  and  pay  the 
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91.125.  and  Chat  OareiipMi.  defendant  would 
4leUTer  to  tiiom  tbe  note,  tow  trUnMfea  die- 
tinctljr  tesUfj.  Hbvy  are  the  three  K017S— 
father  and  tm  fltma— who  conqMise  plaln- 
tiffk'  firm,  and  tbebr  boobhe^er,  Louis  Oag- 
net.  As  against  tlils  la  the  testimony  of  the 
Pendant  aiooe.  On  collateral  matters,  how- 
ever, ha-vlns  a  bearing  on  the  main  Issue;  ile- 
fendant  finds  corroboration  In  the  testbnoay 
of  a  P.  ahaTor.  TbiM  wltnces,  as  the  a«eDt 
of  the  bMm  of  the  notea  representing  tte 
first  mottgage  resting  ec  the  property,  who 
was  destreus  also  of  getttog  control  of  the 
notes  repmsentlBg  the  seeond  mortgage,  suc' 
«erded  in  pnrehaslng  for  91,600  tibat  me  of 
the  second  nuntgace  notes  held  by  Lery.  He 
tbes  called  upon  Kory  &  Bona  (plsJnttffs 
herein)  with  the  view  of  pundiaslng  the  note 
they  held.  In  the  oooT^vatlon  that  ensued 
be  says  Max  Kory  told  bim  his  firm  was  en- 
deavoring to  buy  the  Ijevy  note,  and  had 
bought  the  note  held  by  Lf^man  (defendant 
herein)  ooaditioned  upon  bis  being  able  to 
bay  the  Levy  note-ftmn  which  be  (ShaTcr) 
inferred  or  mderstood  the  Korys  did  not 
want  the  Layman  note  unless  be  could  get 
the  other  one  too.  At  that  tkM  Shaver  had 
the  Levy  note  in  hla  pocket,  though  he  did 
not  afprlse  them  of  It  He  says  be  could  not 
get  the  Koiys  to  make  a  fair  offw  for  titelr 
wrta^  and  he.  tbeaeupon,  left  tbem  and  went 
to  defendant's  plaee  of  bosfasess.  AitlTbig 
thoe  he  ioM  defendant  he  de^ed  to  buy  the 
nste  he  held.  To  which  he  rcpUed,  in  snb- 
etanoe,  that  he  was  under  oUIgatluis  to  the 
Kajn  to  sen  it  to  them  if  tbey  ucnUd  also  tray 
the  other  ontstanding  note  held  by  Lery. 
Shaver  wawered  tfals  by  the  BtntenikegBt  that 
the  Koi3»  esald  mot  buy  the  Levy  note,  for  he 
had  already  porctaased  tt  and  had  it  tihen  In 
Us  pocket  Whereupon  defendant  refilled, 
"That  rdaaaesme;  yon  go  and  talk  to  my  at- 
torney aboitt  it"  fihaver  then  went  to  the 
attorat^  ofiee,  wlMze  defoidant  himself 
^ordtr  iobed  fiiem,  and  the  result  of  the  i>e- 
gndnttsns  between  them  was  that  defendant 
•eld  the  note  to  Shaver  for  91,7SO,  and  then 
and  these  dellrered  It  to  talm.  Kor  did  he 
ezaet  from  him  any  guaranty  holding  him 
fdefendaait)  hannless  against  any  liability 
gnnrinir  ont  of  his  (ShaTer's)  acquisition  of 
the  note,  as  be  had  Intisted  on  ta  the  n^so- 
tlatltms  with  plalnttffs.  Bnt  whatever  of 
esrraboratlsn  Bliave^s  statement  may  be  to 
deiendant's  denial  at  ptalntlflFs'  vmlm  of 
the  eontroveny.  we  cannot  give  to  It  llw 
weight  of  tnnilng  the  scale  In  defendant's 
faror.  There  stUl  ranaius  the  testimony  of 
ttie  tbroe  pi«hitii«B  and  of  Oagnet  (the  latter 
of  whom  had  no  interest  In  Uie  ease  and  no 
bias  other  than  that  springing  from  the  fact 
that  he  was  the  anployfi  of  plaintiffs)  that 
It  was  positively  ond»stood  and  agreed  up- 
on betwew  plaintiffs  and  defendant  on  June 
snth  that  the  latter  would  seU  them  the  note 
hi  cmslderatlbn  of  the  price  named  and  the 
signing  of  the  guaranty.  We  are  Impressed 
with  the  bdlef  that  a  bargain  was  made  and 


was  <mly  prevented  from  eontnnntlfan  by 
the  then  absence  of  defendant's  attorney 
from  the  city— both  the  note  and  the  written 
guaranty  bedng  la  his  possession.  B^ore 
tlie  attomey's  rrturn  active  demand  for  the 
note  devdoped.  Other  am^tltMa  fior  It  ap- 
peared. There  was  a  chance  for  a  rise  In 
price.  Defendant  discovered  Ibis  and  took 
advantage  of  it  Whereas  idaintUfs  were 
only  to  give  blm  91^125,  Shaver  conid  be  and 
was  forced  np  to  tlJJ^  and  the  note  passed 
to  blm.  This  was  on  the  22d  of  June.  The 
sale  and  delivery  to  leaver  was  an  active 
violation  of  the  obligation  to  sell  to  plaintiffs, 
and  the  latter  befaig  apprised  of  it  were  dis- 
pensed with  putting  defendant  regnlarly  In 
defaidt  tikougb  as  to  that  there  was,  we 
think,  a  sufficient  putting  In  default  Plain- 
tiffs are  entltied  to  recover,  but  not  we 
think,  the  difference  between  the  f  1,126,  they 
had  agreed  to  pay  for  the  note,  and  fts  face 
value,  97.000.  It  Is  in  evidence  that  on  Jane 
28th,  six  days  after  having  beoi  informed 
by  defendant  be  had  disposed  of  his  note  to 
Shaver,  they  (plaintiffs)  sold  the  note  for  the 
same  amoant  (97^MX)),  which  tbey  held,  for 
98,000.  Tbls  sum  ia  rather  to  be  taken  as 
the  value  of  the  note  defendant  held  than  its 
face  valuer  True,  aobsequently  the  sale  of 
the  mortgaged  property  by  tiie  ^lerlff  devel* 
oped  a  price  large  enough  to  pay  off  prloi 
hicumbrancea  and  have  sufficient  to  coytae  In 
full  the  notes  of  the  second  mortgage.  But 
this  could  not  be  foreseen  at  the  time  of  the 
negotiations  for  the  note.  At  that  time  the 
value  of  the  note  predicated  on  the  approach- 
ing sheriff's  sale  was  speculative.  The  legal 
measure  of  damages  In  the  case,  in  the  ab- 
sence of  fraud  alleged  or  proved,  Is  the  dif- 
ference In  the  contract  price  and  the  value 
of  the  thing  at  or  about  the  time  It  sbould 
have  !»»  delivered.  Gillett  Landls,  7 
Sob.  882. 

We  cannot  agree  with  the  contention  of 
deCeadant  tlmt  because  plaintiffs  {wedtcate 
tbebr  claim  on  another  and  larger  measure  of 
damages  tiieir  sidt  should  be  dismissed;  that 
they  cannot  recover  oa  the  smaller  measure 
ot  dam^fes  because  not  specifically  set  up. 
PfailntlffB  alleged  a  state  of  facta  which,  if 
proven,  establish  defendantfs  Habiilty,  and 
then  averred  that  the  damages  they  had  auf* 
fered  and  were  entitled  to  recovw  Is  tlie  dtf- 
ference  between  the  price  they  sttpnlated  to 
pay  for  tlie  note  and  Its  face  valae.  l%at 
was  merely  a  conclusion  of  lav.  Because 
mistaken  la  this,  and  because  the  law  pro- 
vides another  measure  of  damages  in  such 
case.  It  is  no  ground  for  dismissing  their  suit 
that  tbey  did  not  invoke  it.  The  greater  In- 
cludes the  lee^~  Th^  inayed  to  be  awarded 
9-1>87n.  We  find  they  are  entitled  to  an 
award  of  91.875— the  difference  between  the 
91,12s,  the  contract  price  of  the  note,  and 
93,000,  which  was  its  value  at  or  about  the 
time  the  note  should  have  been  delivered  to 
them,  as  shown  by  the  sale  which  they 
made,  tot  that  price,  of  the  note  tbey  htid. 
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For  tlie  reasoDB  assigned  It  Is  ordered  and 
decreed  that  the  Judgment  appealed  from  be 
BToided  and  reversed,  and  It  Is  now  adjud^ 
that  plaintiffs  do  have  and  recover  of  defend- 
ant the  Bum  of  $1,875,  with  legal  Interest 
from  Judicial  demand,  together  with  coats  of 
suit  in  both  courts. 


a07  La.) 

KABN  T,  BECNEL  et  al.   (No.  14.089.) 
(Supreme  Court  of  Louisiana.    April  28, 
1902.) 

rXCTORS  —  BNFORCBMBMT   OF    CLAIM  —  DIS- 
COUNTS—MORTGAGB!  BY  PARTNER— AU- 
THORITY TO  UAKE— RATIFICATION. 

1.  Defendants  recognized  the  claim  as  due, 
including  an  amount  formerly  due  to  the  hus- 
band of  plaintiEF,  to  which  she  had  succeeded 
as  the  head  of  her  late  husband's  firm. 

2.  The  oyer  granted  and  complied  with 
brought  all  claims  sutQciently  before  the  court 
for  the  purpose  of  the  trial. 

3.  Disconut  charged  by  plaintiff,  not  bdug 
sustained  by  the  facts,  is  deducted  from  plain- 
tiff's claim. 

4.  A  partner  la  bonnd  by  his  acts  as  mort- 

Sagee  to  the  extent  of  his  interests,  and  by  his 
eclaraticMis  of  Indebtedness  as  mortga«;or. 
6.  A  partner  who  Is  not  the  special  agent 
of  the  partnership  has  no  anthority  to  ezecate 
a  mortgage  against  hia  co-partners. 

6.  The  copartners  are  not  bound  as  having 
ratified  their  copartner's  act  in  having  mort- 
gaged their  property,  as  It  ii  not  shown  that 
ttaey  were  made  aware  of  the  fact  that  he  had 
mortgaged  their  property. 
(Byllabna  by  the  Oonrt.) 

Appeal  from  Judicial  district  court,  parish 
of  Bt.  Jamee;  Blchard  McCulloh,  Judge  ad 
hoc. 

Action  by  Sarab  Ealm,  widow  of  Morris 
Feltel,  against  Joseph  Becnd  &  Go.  and  oth- 
ers. From  the  Judgment,  both  parties  ap- 
peal. Modified. 

Laaaros  &  Luce  and  Edward  N,  Pngb,  tat 
plaintlfl.  Bobert  G.  DnguA.  top  defendants. 

BRBAUX,  J.  PlalntifT  brought  this  suit  to 
recover  a  balance  of  $20,638.12,  with  Interest 
and  attorney's  fee.  In  her  petition  she  sets 
forth  that  this  amount  Is  dne  her  by  the 
planting  partnership  of  Joseph  Becnel  &  Co., 
composed  of  Joseph  Becnel,  who  died  In  1897, 
whose  estate  Is  represented  by  his  widow, 
and  of  Noma  Becnel,  Bazil  Becnel,  Damas 
Webre,  Omer  Webre,  and  of  Victor  Bour- 
geois. The  husband  of  the  plaintiff,  Morris 
Feltel,  was  the  commission  merchant  of  de- 
fendants from  about  the  year  1883  until  bis 
death,  on  the  17tb  day  of  April,  1885.  and 
during  that  time  they  became  Indebted  to 
him  Id  a  considerable  sum.  Immediately  aft- 
er her  husband's  death,  Mrs.  Feltel  took 
charge  of  her  husband's  commission  business, 
and  conducted  It  In  her  own  name.  She,  as 
a  commission  merchant,  advanced  m«-chan- 
dlse  and  cash  to  the  defendants.  The  de- 
fendants came  Into  court  after  they  bad  been 
sned,  and  asked  for  oyer  of  the  notes  referred 
to  In  plainttfTs  petition,  and  also  for  oyer 
of  ba  acconnts,  which  had  not  been  flled 


with  the  petition.  Plaintiff,  In  accordance 
with  this  order,  flled  her  notes  and  accounts, 
and  included  in  her  return  to  the  order  ac- 
counts showing  the  balance  due  by  defend- 
ants to  Morris  Feltd,  the  husband  of  plaUi- 
Uff.  Defendants,  after  plaintiff  had  thus 
flled  the  account  and  papers,  flled  a  written 
objection.  In  which  they  averred  that  plain- 
tiff bad  not  complied  with  the  order  of  court, 
because  some  of  the  accounts  which  she  bad 
flled  purported  to  be  acconnts  between  M. 
Feltel  and  Joseph  Becnel  &  Co.,  and  not  be- 
tween the  plaintiff  and  Joseph  Becnel  &  Co.. 
and  that  In  consequence  the  accounts  claimed 
by  plaintiff  did  not  show  a  balance  In  her  fa- 
vor; that  there  was  nothing  lu  plalntlfTs  pe- 
tltlon  to  connect  the  defendants  with  3L 
Feltel.  This  was  overruled,  and  subsequent- 
ly defendants  flled  thdr  answer.  They,  in 
this  answer,  denied  that  plaintlfl  bad  a  mort- 
gage to  secure  the  payment  of  the  notes 
amounting  to  $1S,000,  mentioned  In  plaintiff's 
petition.  They  denied  all  Indebtedness,  and 
averred  that  no  settlement  of  acconnts  had 
ever  been  made,  and  averred  furthra-  that  a 
correct  account  would  show  an  indebtedness 
from  the  plaintiff  to  the  defendants,  inatead 
of  a  debt  against  them.  The  testimony 
shows  that,  during  all  the  years  that  plain- 
tiff or  her  predecenor  was  the  commission 
merchant  of  the  defendants,  monthly  settle- 
ments were  made,  showing  exactly  the  debits 
and  credits  between  them.  A  copy  was  for- 
warded to  the  managing  partner  of  the  firm- 
Not  long  prior  to  the  death  of  this  partner 
the  accounts  In  the  possession  of  plaintiff  and 
those  which  had  been  carried  on  the  partner- 
ship books  of  the  defendants  were  carefully 
examined,  and  were  found  correct  These 
accounts,  as  alleged  by  defendants,  Indnded 
the  acconnts  of  amounts  due  to  the  late  Mor- 
ris Feltel,  not  covered  by  the  allegations  of 
the  plaintiff's  petition.  The  Indebtedness  of 
the  defendants  to  Morris  Feltd,  amonnting 
to  17,836.80,  was  included  in  plalntUTs  ac- 
count, and  from  the  date  of  ha  husband's 
death  she  treated  this  claim  as  absolutely  bff 
own.  The  allegations  of  her  petition  original- 
ly were  directed  exclusively  to  the  recovery 
of  an  amount  which  she  claims  Is  dne,  and 
as  having  been  advanced  since  her  husband's 
death.  The  mortgages  were  executed  to  cover 
the  amounts  due  her  for  advances,  but  tbey 
also  included  amoimts  due  her  late  husband. 
Defendants  assail  the  validity  of  these  mortga- 
ges on  the  ground  that  they  are  not  bhidlng. 
The  facts  are,  as  relates  to  these  mortgages, 
that  the  property  mortgaged  did  not  b^ong  to 
the  surviving  lurtners  at  the  date  that  tbey 
were  executed.  It  was  all  In  the  name 
Joseph  Becnel  Indlvldnally,  until  1891.  but 
he  really  owned  only  one-sixth  of  the  proper- 
ty, and  the  remaining  flre-slxths  belonged  to 
his  codefendants.  He  signed  the  acts  of 
mortgage  each  year  for  several  years  In  tbe 
name  of  the  partnership,  and  not  In  his  own 
name.  He  had  no  power  of  agency  from  his 
ccqiiartners.  He  In  1891  «»cnted  a  deed  of 
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«ale  to  fals  copartnen  for  flTe-slxths  of  the 
property.  It  was  not  recorded  until  April, 
and  after  that  date  each  year  a  mort- 
ga^o  was  executed  by  Joseph  Becnel  Indl- 
TldaaUy  In  favor  of  MmtIb  Fdtel,  and  after 
his  death  In  favor  of  the  plaintiff,  by  Joseph 
Becnel,  for  advances  In  the  name  of  the  part- 
nership only.  The  Judgment  of  the  district 
court  deducted  the  claim  of  the  late  Morris 
Feltel  from  the  plaiotlfTs  claim,  and  gave 
Judgment  for  the  balance  and  Interest  and 
fee  of  attorney,  less  $1,3S3.33  charged  by 
plaintiff  as  discount  It  dismissed  the  de- 
maud  for  recognition  of  mortgage.  Both 
plaintiff  and  defendants  appeal. 

We  deem  the  foregoing  a  snfflcient  state- 
ment for  the  time  being.  We  will  state  other 
facts  as  they  come  to  our  attention  while  pass- 
ing upon  the  case. 

We  take  up  In  the  first  place  for  decision 
the  question  of  the  amounts  as  set  up  in 
plalnttffB  accomit.  We  will  state  In  additl<A 
to  the  facts  already  stated  regarding  plain- 
tUTs  claim  that  plaintiff's  bookkeeper  testl&ed 
as  to  the  correctness  of  ber  accounts.  The 
managing  partner  had  the  authority  to  ac- 
knowledge tlie  correctness  of  accounts.  The 
defendants  judicially  admitted  that  the  man- 
aging partner  bad  the  authority  to  acknowl- 
edge the  correctness  of  accounts.  This  partner 
found  no  objection  to  the  Items  carried  In  the 
open  account,  but  did  not  understand  how  it 
was  possible  to  hold  his  Arm  bound  for  the 
payment  of  the  promissory  notes  secured  by 
mortgage  which  had  been  executed  as  security 
for  advances.  These  notes  had  been  carried 
■on  the  account  As  usual  with  commission 
merchants,  entry  was  made  that  they  had 
been  discounted.  The  amount  of  the  discount 
was  placed  to  his  credit,  less  the  commis- 
sion which  Is  usually  deducted,  and  to  which 
the  merchant  Is  entitled,  when  In  reality  the 
aote  Is  discounted,  not  when  it  remains  In 
the  hands  of  the  merchant,  and  be  advances 
the  money.  The  plaintiff  not  having  thus  dis- 
counted this  note,  she  had  no  right  to  dis- 
count it  herself  and  charge  a  commission. 
Delogny  v.  Credlton^  48  La.  Ann.  488^  19 
South.  614. 

Defendants,  as  relates  to  the  amount  of 
plaintifTs  claim,  urge  that  the  sums  due  to 
the  late  Morris  Feltel,  her  husband,  should 
be  deducted.  They  allege  in  this  connection 
that  although  plaintiff  claims  to  have  com- 
plied with  the  order  in  matter  of  oyer  direct- 
ing her  to  file  notes  and  accounts,  she  has 
Qot  complied  with  the  order,  for  some  of  the 
accounts  which  she  has  filed  were  accounts 
l>etween  M.  Feltel  and  Joseph  Becnel  &  Co., 
and  not  accounts  between  plaintiff  and  Jo- 
seph Becnel  &  Co.  In  passing  upon  the  ques- 
tion whether  this  amount  should  be  deduct- 
ed, as  claimed  by  defendants,  we  will  have 
to  retnm  for  a  moment  to  the  ruling  of  the 
district  court  regarding  oyer.  The  facta  pre, 
as  relates  to  tbls  order,  that  the  term  of  the 
district  Judge  expired  a  short  time  after  he 
had  decided  that  the  court's  order,  as  relates 
to  oyer,  bad  been  complied  with,  and  all 


needful  [tapers  bad  been  filed.  His  successor, 
who  took  up  the  case  after  this  ruling,  held 
"nothing  was  said  or  Intimated  In  the  peti- 
tion about  an  account  of  M.  Feltel.  Under 
these  circumstances,  had  plaintiff  the  right 
to  file  It  in  answer  to  the  prayer  for  oyer  of 
account  of  Mrs.  Feltel?  •  •  •  The  mere 
statement  that  this  account  was  not  in  any 
way  mentioned  In  the  petition  carries  with 
It  the  denial  of  the  right  of  plaintiff  to  file  it 
ECad  nothing  been  urged  with  regard  to  it, 
plaintiff  could  not  have  produced  it."  Upon 
the  ground  suggested  by  the  foregoing,  the 
second  district  Judge  deducted  the  baianc_ 
carried  on  plaintiff's  account  of  a  date  anterior 
to  her  husband's  death.  In  this  we  have 
found  that  he  has  erred.  The  amount  could 
be  recovered  under  the  record  as  made  up 
when  the  first  Judge  presided,  and  on  the  Is- 
sues as  presented. 

Plaintiff's  contention  is  that  the  defend- 
ants alleged  in  their  petition  for  oyer  that 
they  could  not  safely  prepare  their  defense 
without  oyer  of  the  note  and  a  detailed  ac- 
count showing  how  the  total  claimed  by 
plaintiff  was  obtained,  and  that  as  she,  in 
answer  to  this  demand  of  defendants,  filed  a 
full  and  perfect  account  showing  how  the 
123,000  was  obtained,  defendants  were  noti- 
fied, and  that  they  cannot  gainsay  their  own 
act  and  preclude  plaintiff  from  defending 
herself. 

The  defendants  objected  to  a  consideration 
of  the  husband's  claim,  as  not  alleged,  and 
one  which  plaintiff  had  no  right  to  recorer 
in  this  suit  The  evidence  was  objected  to, 
and  a  bill  of  exceptions  reserved:  "Oounsel 
objects  to  that  portion  which  shows  on  Its 
face  that  It  Is  an  account  of  the  firm  of  J. 
Becnel  &  Oo.  with  M.  Feltel,  on  the  ground 
that  there  is  absolutely  nothing  in  the  peti- 
tion to  Justify  proof  of  any  Indebtedness  at 
any  time  to  anybody  except  the  plaintiff  her-, 
self,  Mrs.  Feltel  It  Is  understood  that  the 
same  objection  and  same  ruling  applies  to 
all  evidence,  without  its  being  necessary  to 
reserve  the  objection."  The  defendants  ex- 
cepted to  the  court's  ruling. 

The  claim  of  Morris  Feltel  was  taken  into 
the  business  of  bis  widow  and  the  successor 
of  the  firm.  She,  with  defendants'  consent 
as  expressed  In  the  different  acts,  and  by  the 
consideration  of  the  notes,  treated  this  Mor- 
ris Feltel  claim  as  her  own.  In  the  different 
transactions  it  lost  Its  Identity  as  a  separate 
and  independent  claim  by  defendants  to  Mor- 
ris Feltel.  Tbey  bound  themselves  to  pay  the 
whole  of  the  amount  to  Mrs.  Feltel,— that  due 
to  Morris  Feltel,  and  that  which  afterwards 
became  due  to  the  plaintiff.  .She  held  the 
notes  and  accounts  which  came  into  her 
hands  as  surviving  widow  and  usufructuary. 
Personally  and  as  usufructuary  she  stands 
before  the  court  to  recover  the  amount  to 
which  she  is  entitled.  "The  usufruct  bebig 
of  money,  the  usufructuary  owns  the  thing 
subject  to  the  usufruct  and  conid  bring  an 
action  therefor."  Civ.  Code,  art.  536.  SI.,- 
can  maintain  all  actions  neceesarr  to  Ju- 
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sure  her  poeeesrioa  and  cakjoymeat  of  fbe 
right.  Defendants'  contentioB  Is  more  ptr- 
tlci^rly  that  idalnttff  had  not  claimed  as 
Tunfructuary,  and  In  consequence  she  should 
not  have  been  heard  to  prove  a  right  com- 
tng  from  the  first  firm  after  the  death  of 
her  husband.  It  must  be  borne  In  mind  that 
these  claims  were  blended  together,  with  the 
expressed  consent  of  all  concerned,  so  as 
to  render  it  not  possible  with  any  degree  of 
certainty  to  determine  where  the  respective 
rights  of  the  parties  begin,  and  when,  as  to 
date,  plaintiff's  husband's  claim  was  brought 
to  a  close.  They  were  treated  as  one  by  all 
the  parties  concerned.  When  plaintiff,  In  an- 
swer to  defendants'  prayer  for  oyer,  filed  all 
her  claims,  she  substantially  gave  notice  to 
defendants  of  the  claims  she  held,  and  which 
made  up  the  amount  alleged  to  be  due. 
There  was  then,  as  to  pleadings,  a  sufficiently 
complete  record  made  np  to  enable  plaintiff 
to  escape  from  the  bald,  technical  Issue  rais- 
ed,—that  defendants  had  not  received  ample 
notice  of  the  nature  of  the  demand.  It  is 
true  that  parties  must  be  held  to  their  plead- 
ings. They  should  also  be  held  to  their  con- 
tracts. When  the  obligors  recognize  a  right 
upon  which  they  are  sued  as  being  in  the 
plaintiff,  and  pray  for  oyer,  while  they  may 
show  lack  of  consideration  or  any  other  legal 
defense,  they  are  scarcely  In  a  ^position  to 
urge  successfully,  in  face  of  their  prayer  for 
oyer  for  the  papers  that  went  to  make  np 
the  claim  sued  upon,  and  in  face  of  the  pa- 
pers themselves,  the  correctness  of  which 
they  had  acknowledged,  and  wbldi  are  filed 
in  response  to  their  motion  for  oyer,  that 
they  are  not  to  be  considered  aa  evidence,  be- 
cause of  Insoffictency  ot  all^atlons.  To  Il- 
lustrate, A.  sues  on  a  note  for  $1,000  due 
him  by  B.  The  maker,  B.,  defends  on  the 
groond  that  $100  of  the  amount  is  due  to 
O.  A.  meets  this  defense  by  pleading  the 
uote,  and  shows  that  prior  to  the  date  of  the 
note  the  $100  became  his,  and  that  B.  was 
aware  of  the  fact  when  be  made  the  note. 
6.  would  not  be  permitted  to  nrge  that  this 
consideration  assumed  by  him,  irregularly  It 
may  be,  was  not  alleged,  although  the  note 
had  been  declared  upon.  The  onus  of  plead- 
ing Is  with  the  defendant  who  seeks  to  avoid 
pajing  the  amount. 

The  mortgage  claimed  by  plaintiff  as  bear- 
ing ui>on  the  property  of  the  partners,,  al- 
though executed  by  one  of  the  partners  with- 
out a  power  of  agency,  presents  the  next 
question  for  our  consideration.  On  the  face 
of  the  papers,  the  Inscription  of  the  deed 
from  Joseph  Becnel  to  his  copartners  loft 
him  without  authority  to  mortgage  the  inter- 
est of  bis  co-owners  and  partners.  Although 
in  the  answer  defendants  allege  that  Joseph 
Becnel  was  their  authorized  agent  to  secure 
advances,  and  to  bind  Joseph  Becnel  &  Co., 
or  its  members.  In  matter  of  obtaining  these 
advances,  this  did  not  confer  on  him  the 
right  to  execute  a  mortgage  which  would 
bind  partners  who  had  not  expressly  con- 


sented to  bis  executing  a  m<»-tgage.  T!>e 
power  to  mortgage  mutt  be  express.  In  this 
case  it  was  not  No  authority  whatever  wss 
glvoi  to  the  mana^ng  partner,  as  relates  to 
mortgaging  the  property.  Plaintiff  seeks  to 
meet  this  defense  by  contending  that  defend- 
ants are  estopped  from  denying  that  the 
managing  partner  before  named  was  not  the 
owner  of  the  property,  as  declared  in  the  act 
of  mortgage  which  he  executed  In  favor  of 
plaintiff  as  mortgagee.  One  may  be  bound 
by  a  sale  who  stands  by  and  encourages  the 
purchase  of  the  property,  but  here  there  Is 
no  testimony  tracing  knowledge  of  this  mort- 
gage to  the  co-owners.  They,  as  far  as  the 
record  discloses,  were  not  mode  aware  of  It 
by  any  fact  brought  to  tbelr  attentltm.  The 
advances  were  received  In  accordance  with 
the  agreement  of  Joseph  Becnel  with  plain- 
tiff, and  were  expended.  It  Is  contended  by 
plaintiff,  for  the  benefit  of  the  partnership; 
but,  we  state  again,  whether  they  knew  that 
the  return  of  these  advances  was  secured  by 
a  mortgage  is  not  known.  This  partner.  It 
Is  true,  In  1801  acted  as  tbe  agent  of  his  co- 
partners In  buying  the  plantation  mortgaged.. 
The  power  to  buy  in  that  case  was  expressly 
granted,  but  there  was  nothing  in  this  act 
authorizing  him  to  mortgage  the  place.  He 
acted  as  their  agent  In  managing  the  business 
of  the  partnership.  We  can  only  repeat  thar 
he  bad  no  authority  to  mortgage  the  place. 
Property  can  be  mortgaged  by  the  owner  by 
written  deed,  biit  a  mortgage  Is  not  to  be 
inferred  because  the  owner  of  the  property, 
who  Is  DO  party  to  the  deed  of  mortgage,  le- 
celved  benefit  from  advances  afterward  made 
to  tbe  one  by  whom  it  was  mortgaged.  "To 
create  a  conventional  mortgage,  there  must 
be  clear  expression  of  intent  to  do  so."  Suc- 
cession of  Benjamin,  38  La.  Ann.  612,  2 
South.  187.  Here  there  was  no  expression 
of  any  intent  no  deed  signed,  and  no  htep 
taken  expressly  toward  ratifying  the  mort- 
gage which  had  been  executed.  Article  330S 
of  the  Civil  Code  has  application  In  case  of 
agency.  The  partner  Is  to  some  extent  the 
agent  of  his  copartners.  He  te  not  in  overy 
instance  considered  as  an  agent  At  any 
rate,  we  have  found  no  well-considered  deci- 
sion sustaining  the  view  that  a  partner  may, 
without  authority,  mortgage  the  property  of 
bis  copartners,  and  expend  the  proceeds, 
without  informing  them,  and  can  cause  them 
to  be  Iwund  as  mortgagors  without  their 
knowledge. 

We  pass  to  defendants'  contention  that  Jo- 
seph Becnel  is  not  bound  In  propria  persona: 
that  he  le  only  bound  as  a  member  of  tbe 
partnerahip,  as  he  signed  only  the  partner- 
ship name  of  Joseph  Becnel  &  Co.  The  act 
of  mortgage  sets  out  that  he,  as  owner  of  the 
property,  mortgaged  It  to  plaintiff.  True,  as 
before  stated,  be  signed  the  act  as  partner. 
In  signing  he  did  not  put  an  end  to  all  his 
personal  responsibility  as  a  debtor  by  adding 
"&  Co."  to  bis  name.  He  became  bound  as 
Joint  owner  and  partnw,  and  personally  as  a. 
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tuortgace  debtor,  and  did  not  shift  the  noort-  t 
sage  indbbtedneBs  In  such  a  way  as  to  save, 
free  from  mortgage,  the  property  to  the  ex- 
tent of  his  tntereet,  which  he  declared  It  was 
bla  Intention  to  mortgage.  He  was  a  prlnelpal 
bo  til  as  a  partner  and  personally,  as  declared 
In  tbe  daed,  and  the  added.  "&  Co."  does  not 
detract  from  the  force  of  his  declaration.  He 
did  not  bind  Ills  partners,  for  we  have  seen 
that  he  was  not  expressly  authorized  to  bind 
tliGiu  in  executing  a  mortgage,  but  he  cer- 
tainly bonnd  himself  not  to  deny  the  venty 
of  his  declarations  In  the  act  He,  as  a  part- 
ner, owned  one-sixth  of  the  property  which 
was  tala,  whether  considered  relatively  to  his 
interest  In  the  partnership,  or  In  so  far  as  be 
was  personally  dmouned.  To  that  end  he 
could  mortgage  It  as  a  partner  or  In  propria 
persona.  A  question  somewhat  similar  has 
been  decided  in  matter  of  a  sale.  Lee  v. 
Ferguson,  5  La.  Ann.  S32.  We  think  that  his 
heirs  are  estopped  by  tlie  recitals  of  the  act. 

It  Is  ordered,  adjudged,  and  decreed  that 
Mrs.  Sarah  Kahn,  widow  of  Morris  Feltel, 
have  Judgment  against  the  firm  of  Joseph 
Beenel  St  Co.  and  against  Mrs.  Almcyer 
Webre,  administratrix  of  the  succession  of 
Joseph  Becnel,  Nnma  Becnel,  Bazil  Becnel, 
Damas  Webre,  Omer  Webre,  and  Victor 
Bourgeois,  Jointly,  for  the  sum  of  $20,638.02, 
less  fl.3tiG.33,~a  credit  to  which  'lefendants 
are  entitled.  Of  this  amount,  the  sum  of 
915.000.  less  $1,3S&S3,  deducted  from  the 
time  it  was  cluu-ged  by  plaintiff,  beara  inter* 
est  at  the  rate  of  8  per  cent  per  annum  from 
May  7,  1896,  and  10  per  cent  on  the  aggre- 
gate due  im  the  note  and  Interest  for  attor- 
ney's fee;  the  remainder  on  open  account  to 
bear  interest  at  the  rate  of  6  per  cent  from 
May  2C,  1887.  It  is  further  ordered,  adjudg- 
ed, and  decreed  that  the  mortgage  executed 
by  Joseph  Becnel  A  Co.  and  Joseph  Becnel 
IndiTidnally  on  the  7th  of  May.  1806,  is  rec- 
ognizeA  as  legal,  valid,  and  Undlng  to  the  ex- 
tent of  one-sixth  interest  of  Joseph  Becnel  in 
the  property  of  the  said  partnership,  and  that 
same  be  seized  and  sold  to  pay  and  satisfy 
the  one-sixth  of  his  indebtedness  to  plaintiff. 
It  la  farther  ordered,  adjudged,  and  decreed 
that  plalntifTs  claim  to  a  mortgage  on  the 
pvoperty  of  Joseph  Becnel  &  Co.  for  the  le- 
maiolng  five-sixths  is  rejected.  DefeDdantB 
to  pay  the  costs  of  appeal. 

On  Motton  for  Rehearing, 

(June  28.  1002.) 

On  the  application  for  rehearing  our  at- 
tentiou  Is  caUed  to  the  fact  that  $1,386.83 
(an  amount  the  opinion  declares  she  Is  not 
CTtitted  to)  Is  not  referred  to  in  the  decree 
Immediately  after  the  mention  of  the  total, 
^).G38.62.  In  order  to  take  this  out  of  the 
domain  of  all  possible  uncertainty,  the  de- 
duction of  ¥1^6.33  from  the  $20,638.62  Is 
now  ordered  and  decreed,  leaving  due  alto- 
gethw  910,252.29.  After  hsTing  nmde  this  de- 
dactkm  <tf  91.886.88,  the  cooit  is  luantanonsly 


of  opinion  that  the  rehearing  should  be  re^ 
fused;  the  other  points  argoed  not  presanthtg 
giooads  for  rehearing. 


(107  La.) 

STATE  V.  LEO.   (No.  14,4B0.)i 

(Snpreme  Court  of  Louisiana.    Jane  16, 
190e.) 

FOROBRT— INDICTMBNT— aUFFICIENCT. 

1.  Where  the  alleged  falsely  altered  instru- 
ment with  the  uttering  of  which  a  purty 
stands  charged  in  an  indictment  is  not  fuU 
anil  complete  on  its  face,  but  requires  the  in- 
trdductioa  of  evidence  of  extrinsic  facta  ti> 
make  it  such,  soch  extrinsic  facts  must  be- 
set out  in  the  indictment 

2.  It  does  not  suffice,  in  a  criminal  statute, 
that  its  purpose  should  be  manifest.  To  be 
effective,  that  purpose  must  find  expression  in 
its  language  as  required  by  legal  rules.  Courts 
may  be  authorized  sometimes  to  restrain  the 
generality  of  the  terms  of  a  law  so  as  to  «i- 
ciude  from  its  operation  exceptional  cases,  but 
not  to  eniar^  the  terms  of  a  limited  law. 

(Syllabus  by  the  Court) 

Appeal  from  criminal  district  court,  parish 
of  Orleans;  Joshua  G.  Baker,  Judge. 

Joseph  M.  Leo  was  convicted  of  forgery, 
and  appeals.  Revei-sed. 

Defendant  has  appealed  from  a  sentence 
to  the  penitentiary  at  hard  labor  for  two 
years  "for  -the  crime  of  uttering  and  publish, 
ing  as  true  a  false,  altered,  forged,  and  coun- 
terfeited bond."  In  the  Indictment  upon 
wiiich  he  was  tried  and  convicted  It  was  char- 
ged that  he  "feloniously  did  utter,  tender, 
and  publish  as  true  certain  false,  altered,  and 
counterfeited  bond,  the  tenor  of  which  said 
bond  is  as  follows,  to  wit: 

"  *I,  the  undersigned,  agree  to  stand  as  Se- 
Jos  M 

curlty  for  -hadi'w  und  Leo  to  the  amount  of 

bis 

4Mf  contract  twenty  two  hundred  dollars 
$2200  Kespt 

"[Signed]  Thos.  J.  Callaghan." 

—He,  the  said  Leo,  at  tbe  time  he  uttered, 
tendered,  and  published  as  true  the  said  false, 
altered,  and  counterfeited  bond,  well  knowing 
the  same  to  be  false,  altered,  and  counterfeit- 
ed, with  the  felonious  Intent  to  Injure  and 
defraud,  contrary  to  the  form  of  the  statute 
of  the  state  of  Louisiana  In  such  case  made 
and  provided,  and  against  tbe  peace  and  dig- 
nity of  the  same."  We  find  In  the  record 
the  following  demurrer:  "Defendant  Jos.  M. 
Leo,  demurs  to  all  and  any  evidence  on  the 
part  of  the  state  under  the  indictment  In  this 
case,  and  enters  thia  general  demurrer  on 
the  following  grounds:  (1)  That  said  indict- 
ment does  not  charge  any  offense  under  any 
statute  of  this  state.  @)  The  offering  or  for- 
ging or  counterfeiting  or  fal&dy  making  or 
altering  a  bond,  as  well  as  the  offense  of  pub- 
lishing as  true  any  such  false,  altered,  forged, 
or  counterfeited  bond,  feloniously  knowing 
the  same  to  be  false,  altered,  forged,  or  conn- 

>  Rebearins  denied  Jnne  18.  1902. 

Y 1.  See  ForgUT.  toL  13,  Ce&t.  Dig.  i  n. 
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terfelted,  with  tnteot  to  injure  and  defraud 
any  person  or  body  politic,  are  conamon-Iaw 
oflenaeB,  efnce  tbe  statute  does  not  deflne 
what  Is  forgery  or  counterfeiting.  <3)  That, 
In  charging  said  offenses  against  defendant, 
the  Indictment  should  have  conformed  with 
the  practice  at  common  law,  with  the  modi- 
fication, however,  Introduced  by  the  statutes, 
to  the  efCect  that  'It  shall  be  sufficient  to  de- 
scribe such  Instruments  by  any  name  or  desig- 
nation by  which  the  same  may  be  usually 
known,  or  by  the  purport  thereof,  without 
setting  out  any  copy  or  fac  shnlle  thereof  or 
otherwise  describing  tbe  same  or  the  value 
thereof.*  (4)  That  said  Indictment  does  not 
conform  to  the  common-law  practice,  with 
subjoined  ameudment  in  several  respects.  (5> 
That  the  Indictment  is  defective  In  this:  that 
It  does  not  describe  the  Instrument  charged 
to  be  forged  by  any  name  or  designation 
whatever,  but  terms  It  In  general  as  'a  bond,' 
without  stating  In  the  least  what  sort  or 
species  of  a  bond,  so  as  to  apprise  tbe  ac- 
cused of  tbe  nature  or  class  of  Instrument 
or  bond  which  he  Is  cbar^ed  to  have  forged, 
or  to  have  uttered,  tendered,  or  published 
same.  (6)  That  the  Indictment  Is  defective 
in  this:  that  when  It  alleges  the  contents 
of  said  bond,  by  videlicet,  It  does  not  r^Ite 
the  whole  Instrument,  but  leaves  out  tbe  con- 
tract mentioned  in  said  bond,  by  which  said 
Tliomas  J.  Callaghan  Is  said  to  stand  as  se- 
■curity  for  Jos.  M.  Leo  to  the  amount  of  his 
contract,  twenty-two  hundred  dollars.'  That 
the  nature  of  said  contract,  Its  species  or 
kind,  are  not  made  apparent,  by  reason  of 
tbe  omission  to  state  In  said  Indictment  any 
name  or  designation  by  which  the  said  con- 
tract may  be  usually  known,  by  omitting  to 
give  even  the  purport  thereof,  and  wfthout  In 
any  wise  describing  the  same,  or  the  value 
thereof.  (7)  That  said  indictment  Is  defect- 
ive In  this:  that  the  only  description  or  desig- 
nation of  the  obnoxious  instrument  is  that 
It  Is  'a  bond,'  generally,  while  under  a  vide- 
licet the  security  part  of  the  contract  is  singled 
out  and  copied  in  the  Indictment,  without  ex- 
plalnhig  or  specifying  what  the  contract  Is, 
in  extenso,  and  without  copying  the  said  con- 
tract in  the  hidlctment  That  the  accused  Is 
not  Informed  of  the  nature,  kind,  or  species 
■of  the  contract  referred  to  In  the  excerpt  In- 
serted In  said  Indictment,  and  accused  Is  en- 
titled to  be  apprised  of  the  whole  contract,— 
principal  as  well  as  accessory.  (8)  That  said 
Indictment  Is  defective  In  this:  that  It  does 
not  substantially  state  In  what  consists  the 
alleged  forgery,  counterfeiting,  or  alteration, 
and  does  not  substantially  point  out  what  part 
thereof  Is  forged,  counterfeited,  or  altered, 
nor  what  part  is  genuine,  nor  does  It  aver 
the  whole  of  the  instrument  aforesaid  Is  forg- 
ed, counterfeited,  or  altered.  Therefore  de- 
fendant prays  that  this  demurrer  be  sustain- 
ed, and  that  said  act  of  Indictment  be  quash- 
ed." Defendant  filed,  also,  a  second  demur- 
rer to  the  Indictment  preferred  against  him. 
VL9  arecred:  "(1)  That  the  allegations  there- 


of do  not  charge  any  offense  known  to  the 
laws  of  Louisiana.  (2)  TbAt  the  allegatloos 
or  charges  are  Insufficient  to  characterize  any 
offense  or  crime  denounced  and  punishable 
by  the  laws  of  Louisiana.  (3)  T^at  tbe  alle- 
gation *to  Injure  and  defraud'  Is  too  vague 
and  Is  Insufficient,  there  being  no  statement 
as  to  tbe  party  he  injured  and  defrauded. 
Wherefore  defendant  prays  that  the  said  in- 
dictment be  quashed,  and  the  prosecution  dis- 
missed." l^ese  demurrers  were  overruled, 
defendant  reserving  a  bill  of  fflcceptione.  The 
defendant  was  arraigned,  and  pleaded  "Not 
guUty,"  and  the  case  went  to  trial  Upon  the 
trial  tbe  district  attorney  offered  In  evidence 
the  bond  and  contract  referred  to  in  the  in- 
dictment, which  evidence  was  objected  to  h; 
the  defendant  The  court  overruled  tbe  ob- 
jections, and  the  evidence  was  admitted,  de- 
fendant reserving  bills  of  exception.  The 
trial  resulted  In  a  verdict  of  guilty,  with  rec- 
ommendations to  the  mercy  of  the  court 
Defendant  moved  for  a  new  trial,  which  the 
court  refused.  He  reserved  a  bill  of  excep- 
tion to  this  ruling,  and  filed  a  motion  In  ar- 
rest of  Judgment,  which  being  ov^raieA,  hc^ 
after  sentence,  appealed. 

The  first  of  tbe  bills  of  exception  referr?d 
to  as  having  been  reserved  to  the  Introduc- 
tion of  evidence  recites  that  vhen  one  Mrs. 
C.  McCroslin,  a  witness  in  behalf  of  the 
state,  after  being  sworn,  was  testifying  on 
behalf  of  tbe  state,  a  certain  written  paper 
of  specifications  of  contract  between  defend- 
ant and  the  said  Mrs.  McCroslin  was  handed 
to  said  witness  for  examination  and  Identifi- 
cation, and,  after  having  been  examined  hy 
said  witness,  the  state  then  offered  the  said 
written  Instrument  of  specifications  In  evi- 
dence; and  counsel  for  the  defendant  now 
makes  part  of  this  bill  of  exertions  the  said 
written  Instrument  of  specifications  so  offered 
at  the  time,  to  which  offer  In  evidence  of  the 
same  counsel  for  tbe  defendant  then  and 
there  objected  on  the  grounds,  among  others: 
"First.  That  tbe  so-called  bond  and  wrlttM 
specifications  are  not  known  at  law  nor  la 
common  parlance  as  a  'bond,'  and  the  same 
do  not  fall  under  the  operation  of  Louisiana 
Acts  of  1894,  No.  ISO,  aforesaid  (page  223), 
since  In  them  there  is  no  stipulation  what- 
ever by  builder,  contractor,  or  undMtaker  for 
the  payment  of  workmen,  mechanics,  and 
laborers,  nor  furnishers  of  material  and  sup- 
plies.   Secondly.  That  the  term  'his  con- 
tract,' in  the  videlicet  Inserted  in  the  act  of 
Indictment  herein  Is  a  vague  and  loose  term, 
pointing  to  no  kind,  species,  or  nature  of  con- 
tract for  which  the  said  Tliomas  J.  Callagham 
assumed  to  stand  as  security;  that  it  mlghtf 
apply  to  any  sort  or  species  of  obllgationri 
whatever,  as  to  date,  contracting  parties,  an^ 
nature  and  purport  of  obligations,  so  that  l/a 
that  respect  the  Instrument  does  not  sufre- 
clently  put  defendant  on  his  guard,  and  ln*il- 
cate  what  evidence  he  had  to  meet.   But  s'ald 
objections,  as  also  tbe  four  objections  In  **|^ 
of  esceptlonB  Mo.  2,  here  reltented  and  H  ^di 
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a  part  hereof,  &s  well  as  tbe  various  allega- 
tioDS  of  defoidaDt's  demurrers  ovemiled  by 
tbe  court,  and  made  a  part  of  the  present  bill 
of  exceptions,  were  orermled  by  the  court 
tar  tbe  reasons  stated  at  the  time  by  the 
court.  Counsel  for  defendant  then  and  there 
excepted,  and  made  the  said  written  Instru- 
ment of  speclflcatlons  a  part  of  tals  objec- 
tions, together  with  the  testlmimy  of  Mrs.  Mc- 
Croslln,  which  counsel  now  also  makes  part 
of  this  bUI  of  exceptions;  and  now  the  de- 
fendant tenders  this,  his  bill  of  exceptions, 
for  siguatare,  and  prays  that  the  same  be 
signed  and  made  a  part  of  this  record."  The 
second  bill  recites  that,  "when  Mrs.  McCros- 
lln  was  testifying  as  a  witness  for  the  state, 
a  certain  written  paper,  which  are  specifica- 
tions of  a  contract  between  the  defendant  and 
Mrs.  McCrosIin,  was  handed  to  the  witness 
for  examination  and  Identification,  and,  after 
haring  been  examined  by  the  witness,  tbe 
state  tlien  offered  the  said  contract  and  speci- 
fications In  evidence,  to  which  evidence  coun- 
sel objected  on  the  grounds:  First.  That  the 
instrument  sought  to  be  offered,  and  which 
purported  to  be  an  agreement  of  specifications 
for  a  building  to  be  erected  by  this  def^d- 
ant,  was  Inadmissible  in  evidence,  inasmuch 
as  no  refo'ence  had  been  made  thereto,  nor 
was  there  any  allegation  In  the  Indictment 
to  pni  this  defendant  sufficiently  upon  his 
giiard,  so  as  to  know  what  evidence  he  had 
to  meet.  Second.  That  the  said  Instrument 
offered  by  the  state  was  m^e  specifications, 
and  was  not  a  bond  wblch  was  alleged  to 
have  been  forged  and  counterfeited;  that  the 
said  lustrament  and  specifications  were  sepa- 
mte  and  distinct  from  the  so-called  bond 
made  the  subject-matter  of  the  alleged  utter- 
ing and  publishing  as  true;  and,  furthermore, 
that  the  so-called  bond,  as  set  out  in  the  In- 
dlctmoit,  does  not  In  any  way  refer  to  the 
i^cclficatlone  then  sought  to  be  offered  in  ev- 
idence. Third.  That  tbe  indictment  herein 
charges  the  uttering  and  publishing  as  true 
of  a  certain  false,  forged,  and  counterfeited 
bond  of  twenty-two  hundred  dollars,  without 
in  any  respect  giving  the  name,  appellation, 
Epeclea,  or  bind  of  obligation  by  which  any 
alleged  contract  might  be  ascertained  or  be 
known;  nor  does  the  said  Indictment  give, 
either  literally  or  in  any  other  way,  any  alle- 
gation by  which  this  defendant  could  be  ap- 
prised of  tbe  said  specifications  so  intended 
to  be  off«"ed  by  tbe  state  on  the  trial  hereof. 
Tourtb.  That  If  the  document  herein  set  out 
In  the  indictment  Is  Intended  to  be  a  bond 
to  secure  a  contract,  and  for  the  security  of 
workmen  and  furnishers  of  materials,  then 
and  in  that  case  tbe  said  pretended  bond  as 
set  ont  In  the  indictment  Is  not  In  compliance 
with  tbe  act  approved  July  12,  1894,  and 
known  as  Act  No.  ISO  of  18&4.  But  said  ob- 
jections so  urged  to  the  admission  of  the 
specifications  herein  were  overruled  by  the 
court  for  the  reasons  stated  by  the  cotirt  at 
the  time,  to  which  ruling  of  the  court  counsel 
for  the  d^endant  then  and  there  excepted. 
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and  made  tbe  speclflcatloDB  a  part  of  his  ob- 
jection, together  with  the  testimony  of  Mrs. 
McCroslin,  which  counsel  also  makes  part  of 
this  bill  of  exceptions;  and  now  this  defend- 
ant tenders  this,  his  bill  of  exceptions,  for 
signature,  and  pra^  that  the  same  be  signed 
and  made  part  of  the  record  herein."  The 
evidence  objected  to,  but  Introduced,  was  an- 
nexed and  made  part  of  the  bills,  as  vres  also 
the  testimony  of  Mra.  McCroslin,  taken  down 
by  the  stenographer. 

The  bill  of  exception  to  the  refusal  of  the 
new  trial  recites  that  the  motion  for  a  new 
trial,  which  was  annexed  and  made  part  of 
the  bill,  having  come  up  for  trial,  "after  ar- 
gument thereon  the  court,  for  oral  reasons  as- 
signed, ovoTuled  the  motion,  to  which  ruling 
counsel  for  defendant  excepted,  and.  with 
leave  of  the  court,  made  the  contract  of 
specifications  on  file  part  of  the  bill."  The  mo- 
tion for  a  new  trial  was  based  upon  the  fol- 
lowing assigned  grounds:  "First.  Because 
the  verdict  herein  rendered  is  clearly  con- 
trary to  the  law  and  the  evidence.  Second. 
Because  on  the  trial  hereof  the  witnesses  W. 
O'Brien,  Joseph  Woodhall,  U  W.  Shaw,  and 
S.  W.  Leo,  witnesses  on  behalf  of  the  de- 
fendant, testified,  In  substance,  that  they  had 
worked  on  the  building  wherein  this  alleged 
bond  is  said  to  have  been  given,  and  that 
they  had  had  conversations  both  with  Mrs. 
McCroslin  aud  her  husband,  Mr.  McGroalln, 
and  that  they  both  had  stated  to  the  said  vrlt- 
nesses  whose  names  are  herein  given  that 
they  never  required  a  bond  from  this  defend- 
ant on  the  building  which  was  then  beii^ 
put  up.  Third.  Because  on  the  trial  of  this 
cause  the  state  offered  in  evidence,  over  the 
defendant's  objection,  a  certain  Instrument 
in  writing,  imrportlng  to  be  an  agreement  of 
specifications  for  a  building  to  be  erected  by 
this  defendant;  that,  over  defendant's  objec- 
tion, the  said  specifications,  although  no  part 
of  the  alleged  indictment,  and  having  no  ref- 
erence thereto,  were  permitted  to  go  to  the 
jury;  that  by  reason  thereof  this  defendant 
was  prejudiced  by  the  admission  of  said  tes- 
timony. Fourth.  That  the  said  admitted  in- 
strument, termed  'Specifications,'  was  not 
mentioned  nor  set  forth  in  said  Indictment, 
nor  was  there  any  way  by  which  this  de- 
fendant could  be  apprised  of  the  intended 
offer  of  said  Instrument  of  specifications,  and 
that  the  admission  thereof  was  prejudicial  to 
bis  rights.  Fifth.  Because,  If  the  alleged 
contract  which  is  made  the  basis  of  this  in- 
dictment was  intended  to  be  a  contract  as 
provided  for  by  Act  No.  180  of  18W,  then 
and  in  that  case  the  same  is  not  drawn  up, 
nor  is  It  in  compliance  with  the  said  act,  and 
is  null;  that  the  said  pretended  bond  has 
never  been  recorded  In  the  mortgage  office  in 
compliance  with  tbe  said  act  heretofore  re- 
cited. Sixth.  That  the  said  document  offered 
in  evidence,  and  described  in  the  indictment 
as  a  'bond,'  is  not  known  as  such  either  in 
law  or  popular  appellation,  but  Is  simply  a 
stipulation  vt  suretyship,  vagne  and  general 
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In  itB  temu,  -wlfboot  settlns  forth  witb  -whom 
tbe  contzact  was  made,  when  made,  by  whom 
made,  and  what  the  apecles,  kind,  or  nature 
or  object  of  the  obligation  was;  that,  in  or- 
der that  Oie  aald  suretr  stipulation  should  be 
valid,  that  the  prlnc^  obllsatlon  of  which 
this  was  a  snretyship  should  have  been  set 
forth,  either  by  glTing  the  name  by  which  It 
Is  known  In  law,  or  by  giving  its  purp<Mrt, 
neither  of  which  has  been  done  herein.  Sev- 
enth. Act  No.  180  of  determines  and 
classlOeB  as  a  bond  only  the  contract  of  sure- 
tyship on  building  contracts  'Which  Is  requir- 
ed of  contractors  and  t>ullders  to  secure  the 
payment  of  all  the  workman,  mechanics,  and 
laborers,  and  all  who  furnish  materials  and 
supplies  actually  used  In  the  building;  that 
thore  Is  no  law  or  statute  which  classifies  or 
terms  as  bonds  stipulations  of  suretyship 
which  the  c<Hitractor  or  builders  makes  and 
furnishes  to  secure  the  owner  with  whom  It 
is  made,  nor  to  the  surety  stipulation  made 
In  favor  of  the  owner  himself." 

Defoidant  moved  an  arrest  of  judgment  on 
the  grounds:  "First.  Because  tbe  said  In- 
dlctmoit  herein  does  not  set  forth  the  viola- 
tion of  any  penal  statute  of  this  state.  Sec- 
ond. Becd-use  the  indictment  falls  to  set  out 
any  one  of  Qie  known  obligations  as  set  forth 
in  the  atatate  which  can  become  the  subject- 
matter  of  fo^ery.  Third.  That  the  Indict- 
ment sets  out  as  follows:  "That  the  said  de- 
fendant, Joseph  ^  Leo,  did  ftfonlously  utter, 
tender,  and  puUlsb  as  true  a  certain  false, 
altored,  and  counterfeited  bond,  the  tenw  of 
which  Is  as  follows,  to. wit:  "I,  the  under- 
signed, agree  to  stand  as  security  for  Joseph 
M.  Leo  to  the  amount  of  his  contract,  twenty- 
two  hundred  dollars.  Respectfully,  [Signed] 
Thomas  J.  Callagban."'  That  the  said  pre- 
tended bond  as  herein  set  out  is  not  a  bond 
In  law,  but  la  only  an  agreement,  which  has 
never  been  perfected  Into  a  bond.  That  as 
the  statute  prescribe  what  species  of  docu- 
ments shall  become  the  subject-matter  of 
fwgery,  forgery  cannot  be  committed  by 
making  an  instrument  In  any  form,  unless 
provided  for  by  law,  even  though  it  be  cal- 
culated to  deceive  most  persons.  Fourth.  Be- 
cause, if  the  pretended  bond  as  set  forth  and 
described  in  the  said  Indictment  Is  Intended 
to  be  known  as  a  bond  relative  to  contracts 
for  buildings,  and  tbe  security  of  workmen 
and  furnishers  of  material,  then  this  defend- 
ant says  that  the  said  document  does  not 
comply  with,  nor  is  It  In  accordance  with. 
Act  No.  180  of  1S94.  That  said  act  deter- 
mines and  classifies  as  a  bond  only  the  con- 
tract of  suretyship  on  building  contracts 
which  Is  required  of  contractors  and  builders 
to  secure  pnyment  of  workmen,  mechanics, 
and  laborers,  and  all  wbo  furnish  materials 
and  supplies  actually  used  on  the  buUdlug, 
and  that  there  is  no  law  which  classifies  or 
terms  as  bonds  the  Btlpulatloo  of  suretyship 
which  tbe  contractors  or  builders  may  make 
to  secure  the  owner  with  whom  It  made  the 
bnllding  contract,  nor  does  the  act  stipulate 


that  the  surety  stlpulatl(m  shall  be  made  ia 
favor  of  the  owner  himself;  that  nowhere  to 
the  document  as  set  forth  In  the  hidletment 
known  In  law  as  a  bond,  and  It  to  tboefore 
not  the  subject-matter,  nor  can  It  be  the  sab- 
Ject*matter,  of  the  crime  alleged  against  tbis 
defendant"  In  view  of  the  premises,  de- 
fendant prayed  tliBt  Judgment  herdn  be  ar- 
rested, and  for  general  relief. 

Albert  Voorhles  and  Henrlques  &  Dunn,  for 
appellant.  Walter  Oulon.  Atty.  Gen.,  and  J. 
Ward  Gurley,  Dlst  Atty.  (Lewis  Onion,  of 
counsel),  for  the  State. 

NIGHOLLS,  O.  J;  (after  Stating  the  facU). 
Section  883  (tf  the  Revised  Statutes,  after  de- 
claring that  whoever  shall  forge  or  counter- 
feit, or  falsely  make  or  alter,  or  shall  procure 
to  be  falsely  made,  altered,  forged,  or  ooimter- 
felted,  or  shall  aid  or  assist  In  falsdy  mak- 
ing, altering,  forging,  or  counterfeiting,  cer- 
tain Instruments  which  were  specially  enu- 
merated, proceeds  as  follows:  "Or  shall  alter 
[utter?J  or  publtob  as  true  any  such  false, 
altered,  forged  or  counter^ed  reanrd,  ctftlf- 
Icate,  or  attestation,  charter,  deed,  will,  tes- 
tament, bond,  letter  of  attorney,  poUcj  of 
Insurance,  bDl  of  ezchaiq;e,  promissory  note, 
acceptance,  Indorsement,  assignment,  ivder. 
acquittance,  dtochai^e,  or  receipt,  knowing 
the  same  to  be  false,  altered,  fo^ed  or  cowi- 
terfelted,  with  intent  to  Injure  or  defraud  any 
perstm  or  body  politic  or  CMporate,  on  con- 
viction shall  be  Imprisoned  by  Imprisonment 
at  hard  labor  for  not  less  than  two  nor  more 
than  fourteen  years.**  Section  104&  declares 
that  'in  any  Indictment  tor  foiglng,  uttering 
*  *  *  any  Instrumoit  It  shall  be  suffldent 
to  describe  such  instrument  by  any  name  or 
designation  by  which  the  same  may  be  usu- 
ally known,  or  by  the  poiport  thereof,  with- 
out setting  out  any  copy  or  tee  shntle  there- 
of, or  othorwtoe  describing  the  same  or  the 
value  thereof."  Defendant  Instots  that  the 
Instrument  averred  to  have  been  t^nlonaly 
uttered  Is  not  on  Its  face  a  bond.  That  It  Is 
not  sufficiently  described.  That  extrinsic 
parol  evidence  had  to  be  called  in  and  used 
In  tbe  trial  In  aid  of  the  charge  made  against 
him,  touching  matters  and  things  which 
should  have  been  set  out  In  the  Indictment, 
so  that  he  should  have  known,  as  he  was 
entitled  to  have  known,  under  the  constitution 
(article  10),  the  native  and  cause  of  the  accu- 
sation against  bim.  That  the  evidence  Intro- 
duced on  tbe  trial  shonid  not  have  been  ad- 
mitted, be  not  having  been  properly  appris- 
ed by  tbe  Indictment  as  to  what  evUence  be 
would  have  to  expect  against  him  or  be  pre- 
pared to  meet.  That  the  word  "bond,"  in  a 
statute  prohibiting  the  uttering  of  a  false,  al- 
tered, and  counterfeited  bond,  means  a  bond 
binding  upon  some  obligor,  to  some  obligee, 
and  requiring  something  to  be  done,  which. 
If  not  done,  can  be  compoimted  by  scHon  on 
the  bond.  13  Am.  &  Bbg.  Enc  Law  (2d  Ed.) 
page  1096^  note;  State  t.  Brigga,  M  TL  601. 
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That  tlM  niprane  court  of  Lonlslana  had  held 
that  the  offense  denounced  as  forgery  was  a 
comiiaon-law  offense,  because  the  Loi^iana 
«tatnte  had  Dot  defined  the  offense,  but  re- 
mitted Its  deOnltioD  to  the  common-law  Jurls- 
prudence.  That  therefore  It  is  not  sufficient 
for  the  Indictment  to  follow  the  language  of  the 
fltatnte  It  must  be  made  In  distinct  compli- 
ance with  the  common-law  requirements,  ex- 
cept .so  far  as  modlSed  by  Lonlslana  statutes. 
That  the  Indictment  should  have  shown  every 
fact  and  circumstance  constituting  the  of- 
fense, so  that  the  accused  could  not  be  mis- 
led as  to  the  charge  he  has  to  answer.  That 
an  Indtctment  describing  a  specific  offense  by 
the  use  of  general  terms,  without  setting  out 
also  all  the  facts  and  circumstances  connected 
therewith.  If  the  facts  alleged  do  not  make 
out  the  offense  diarged,  Is  defective.  That  It 
Is  not  enough  to  charge  that  the  defendant 
committed  the  crime  of  otteilng  a  false  and 
altered  Instnimmt,  but  It  should  be  alleged 
Iww  he  had  ctHumitted  It  State  t.  Flint,  83 
iM.  Ann.  1288;  State  r.  Stiles,  5  La.  Ann. 
324;  Whart  Or.  PI.  pars.  lK4r^.  That 
when  the  natnre,  sort,  or  effect  of  the  Instm- 
meat  does  net  affirmatively  appear  on  its 
f«e^  the  extrinsic  matter  to  show  this  must 
be  alleged.  2  BIsh.  New  Gr.  Proc.  par.  415; 
Com.  T.  Hinds.  101  Mass.  209-2U;  State  t. 
Wheder,  19  Ulnn.  100  46U.  70)  et  sea-;  Wll- 
llains  T.  State.  61  Oa.  535;  People  v.  Park, 
1  Am.  Cr.  Rep.  227;  People  t.  Galloway,  17 
Wend.  54S;  People  Harrison,  S  Barb.  560; 
Onnnlngfaam  t.  People.  4  Him,  4BSI-4ST', 
State  V.  Ifnrphr.  4S  La.  Ann.  4X9-421.  14 
South.  980. 

The  defendant  was  not  ehai^^ed  with  for- 
ging or  wKb  altering  an  instrument  of  any 
kind.  He  to  charged  with  having  feloniously 
ottered,  tendered,  and  published  as  true  a 
certain  writing,  which  to  to  a  certain  extent, 
at  least,  described  fai  the  indictment.  It  Is 
therein  designated  m  a  bond.  Who  altered 
It  iB  InunaterlaL  In  the  portion  of  the  instru- 
ment tneerted  in  the  Indictment,  we  find  that 
a  pen  had  been  mn  throngh  the  word  "An- 
dras"  and  the  word  *^d,"  and  that  letters 
"Job"  and  the  "M"  are  hiterllned;  that  the 
wwd  hat  been  erased,  and  the  word 

'  W  Interlined.  The  Instrument  without  the 
eraanres  and  Interllneatlrais,  reads:  "I,  the 
nadersigned.  agree  to  stand  as  security  for 
Andrua  and  Leo  to  the  amount  of  their  con- 
tract, twenty-two  hundred  dollars  (92,200). 
Respt,  [signed]  Thomas  J.  Callaghan."  While 
with  the  alterations  and  Interlineations  It 
reads:  "I.  the  onderslgned,  agree  to  stand  as 
security  for  Joseph  M.  Leo  to  the  amount  of 
his  contract,  twenty-two  hundred  dollars  ($2,- 
200).  Kespt.,  [signed]  Thomas  J.  CaUaghan." 
So  that  Tliomns  J.  Callaghan  to  made  to  ap- 
pear as  agreeing  to  Stand  as  security  for  Jos. 
H.  Leo  to  the  amount  of  bis  coi^act,  92,200. 
Inirtead  of  agreelDg  to  stand  aa  aeenrity  for 
Andrus  and  Leo  to  tbe  amount  of  their  con- 
tract, 92.200.  So  much  appears  on  the  face 
of  the  Indictment   It  doca  not  appear  wbo 


altered  tt.  It  ts  declared  that  It  bad  been 
falsely  uttered.  It  is  further  declared  In  the 
Indictment  that  the  defendant  ottered,  ten- 
dered, and  published  as  true  this  false  and 
altered  Instrument  designated  therein  as  a 
bond,  well  knowing  when  he  did  so  that  the 
same  was  false  and  altered,  and  that  this  was 
done  with  the  felonious  intent  to  tnjore  and 
defraud.  The  indlctmei^t  shows  that  thto  In- 
strument BO  altered  was  tendered  (uttered)  by 
Leo  to  some  one,  though  neither  the  person  to 
whom  It  was  offered,  nor  the  circumstances 
under  which  It  was  uttered  and  tendered,  are 
set  out  The  state  claims  that  It  is  apparent 
that  It  was  uttered  and  tendo-ed  to  some  one 
with  whom  Leo  had  either  already  made  a 
contract  or  with  whom  be  proposed  to  make 
one  If  he  could.  It  contends  that  the  altered 
Instrument,  In  the  condition  In  which  It  ap- 
pears in  the  Indictment,  was  well  calculated 
to  mislead,  decefre,  and  defraud  any  person 
to  whom  it  would  be  tendered  falsely  as  an 
agreement  on  the  part  of  Callaghan  to  stand 
as  security  for  Leo  on  his  contract;  that  the 
moment  Leo  feloniously  uttered  this  false  and 
altered  Instrument  with  the  knowledge  that 
tt  was  such,  and  with  the  felonious  Intoit  of 
defrauding  some  parson,  he  committed  a 
crime,  under  8ectl<m  838  of  the  RevlBed  Stat- 
utes, no  mattOT  who  tlie  person  might  be  to 
whom  the  instrument  was  presented;  no  mat- 
ter what  the  character,  terms,  or  amount  of 
the  contract  might  be;  no  matter  whether  a 
contract  had  already  been  entered  into,  or 
merely  proposed;  and  no  matter  whether  the 
party  to  whom  ft  was  presented  should  have. 
In  fact,  been  Injured  or  defrauded  or  not; 
that  the  legal  commission  of  the  crime  was 
one  thing,  and  the  detailed  circumstances  of 
the  crime  another  thing;  that  all  that  the 
state  was  called  apon  to  set  oat  In  the  In- 
dictment and  disclose  to  the  accused  was  the 
nature  and  cause  of  the  charge  against  him, 
so  that  he  knew  what  It  was,  tearing  to  falm 
to  call  tor  detelled  specifications  of  the  charge 
In  a  bill  of  particulars  if  he  thought  falmsdf 
not  fully  advised  In  the  premises. 

An  examination  of  sectloQ  833  of  the  Revis- 
ed Statutes  will  show  that  the  Instrnments, 
under  the  terms  of  the  section,  which  It  is 
made  a  crime  to  utter  or  publish  as  true,  If 
false,  altered,  fbrged,  or  counterfeited,  are 
for  some  reason  nude  smaller  than  those 
which  in  the  first  portion  of  the  section  It  Is 
made  a  crime  to  falsely  make,  alter,  forge, 
or  counterfeit;  that  in  this  larger  enumera- 
tion "securities  for  money  or  property"  and 
•Taonda"  are  both  set  out  while  In  the  smaller 
one  "securities  for  money  or  proiwrty"  are 
left  out  but  "bonds'*  are  retained.  The  dis- 
trict attorney,  with  the  statute  before  him. 
evidently  felt  It  necessary  to  set  out  In  the 
Indictment  the  tostrument  which  was  to  be 
averred  as  having  been  frionionsly  ottered  In 
a  manner  such  as  to  make  It  fall  by  designa- 
tion under  some  one  of  the  Instruments  includ- 
ed In  the  enumeration  of  tb«  statote,  and  for 
that  teaaon  Iw  selected  tiba  tenn  "bond."  The 
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object  of  the  g^eral  assfflubly  In  etiactliig 
section  833  Is  very  eWdent,  but  It  does  not 
suffice  In  a  statute  (particulariy  In  a  crim- 
inal statute]  that  Ha  pnrprae  should  be  man- 
ifest To  be  effective,  the  purpose  must  find 
expression  In  the  language  of  the  law  Itself, 
as  required  hj  legal  rules.  We  have  held 
It  permissible  sometimes  to  restrain  the  gen- 
erality of  the  terms  of  a  law  so  as  to  exclude 
from  Its  operation  exceptional  cases,  but  we 
are  not  authorized  to  eke  out  or  enlarge  the 
terms  of  a  limited  law  so  as  to  place  there- 
under cases  which  evideutly  should  have  been 
Included  therebi  to  fully  effectuate  tbelr  ob* 
Ject,  but  which  by  Jnadrertence  or  other  caus- 
es were  omitted.  We  do  not  think  it  neces- 
sary for  the  purposes  of  this  case  to  glre  a 
definition  to  the  word  "bond."  This  particu- 
lar statute  deals  with  "bonds"  as  Qihigs  other 
and  distinct  tnm  "ncnrltles  for  money  or 
property,"  and  we  should  do  so  also,  l^e 
term  "bond"  Is  sometimes  used  as  a  generic 
term,— as  a  written  instrument  by  which  a 
person  has  become  bound  or  committed  legal- 
ly; as,  speaking  of  an  honest  man,  we  hear 
it  frequently  said.  "His  word  Is  as  good  as 
his  bond,"  without  reference  to  the  specific 
form  of  die  evidence  of  the  obligation.  Us- 
ually the  word  Is  teken  to  mean  a  secondary 
OT  accessory  securing  a  primary  obligation  in 
favor  of  some  third  person,  l^e  Indictment 
does  not  declare  that  the  defendant,  Leo,  had 
come  under  any  civil  obligation,  written  or 
verbal,  towards  any  one  for  which  Oallaghan 
had  become  his  surety;  that  Leo  had  In  fact 
made  any  contract,  or  that  he  had  t^doed 
it  to  any  one  with  the  view  of  effecting  a 
contract  The  instrument  declares:  "I  agree 
to  stand  security  for  Joseph  M.  Leo  to  the 
amount  of  hia  contract  twenty-two  hundred 
dollars.  Thomas  J.  Gallaghan."  Armed  with 
it  Leo  would  doubtless  have  beoi  In  a  posi- 
tion to  induce  some  one  to  enter  into  a  con- 
tract with  him  to  an  amount  of  92,200.  The 
Instrument  wonld.  under  such  drcumstances, 
notwithBtandlng  Its  terms  of  preamt  obliga- 
tion on  the  part  of  Gallaghan,  be^  at  most 
an  otter  or  tender  by  him  to  become  security 
for  Leo  on  a  contract  to  the  extent  of  $2,200. 
The  Instrument  would  not  on  its  face,  nor 
In  reality,  be  a  bond.  If  Leo  should  become 
liable  upon  a  future  contract  It  might  be 
said  that  coupling  the  obligation  of  Gallaghan, 
evidenced  by  this  Instrument  with  bis  own, 
lie  had  fumisbed  a  bond  in  favor  of  the 
obllgw  In  the  contract;  but  until  this  obliga- 
tion of  Leo  had  arisen,  this  instrument  said 
to  be  Oallaghan's,  was  merely  Inchoate,  pro- 
spective. It  was  not  on  its  face  a  bond.  Oth- 
er facte  would  have  to  arise  and  be  connected 
with  It  to  make  It  constltote  part  of  a  bond. 
It  is  true  that  as  great  a  vtong  and  injury 
might  be  accomplished  through  the  Instru- 
mentality of  a  writing  of  this  kind  as  might 
be  accomplished  by  the  nttering  of  an  hutm- 
ment  technically  and  strictly  falling  under  the 
deslgnatkm  of  a  bond;  but  we  cannot  in  mat- 
tt>r8  of  crimei  pass  from  one  act  falling  with. 


in  a  statute  to  me  CaHhig  without  It  no  mat- 
ter how  alike  they  might  be  in  the  harmfiS 
consequences  which  the  statute  se^  to  pre- 
vent We  do  not  think  the  altored  Instmment 
was  technically  a  bond.  Assuming  that  the 
facte  connected  with  the  uttering  of  this  In- 
strument were  such  as  to  have  brougSit  the 
defraidant  within  the  grasp  of  tlie  provlsbnn 
of  the  statute,  these  facte  should  have  be«i 
set  out  in  the  IndUctment  In  Stete  r.  ilvt- 
phy,  46  La.  Amu  430, 14  South.  we  quot- 
ed approvingly  the  following  language  from 
Wharton  (page  740):  "Whore  an  instrument 
Is  Incomplete  on  ite  face,  so  that  blb  it  stands, 
it  cannot  be  the  bads  oi  any  legal  liability, 
then,  to  make  it  the  technical  subject  of  tor- 
gery,  the  Indictment  must  aver  such  facte  as 
will  invest  the  Instrument  with  legal  forc& 
Thus,  where  an  Indictment  charged  that  A. 
did  feloniously  and  fraudulently  forge  a  ce^ 
tain  writing,  as  fdlows:  Hr.BostiA:  Gbarge 
A.*s  account  to  us.  B.  &  C.,'— with  Intent 
to  deftraud  B.  ft  C,  it  was  h^  that  the 
indlctmwt  was  not  valid  without  diarglng 
that  A.  was  taidebted  to  Bostlck,  as  there 
could  be  no  fraud  unless  a  debt  e]dsted.'' 
Beferring  to  the  case  befture  ns  at  that  tlme^ 
we  said:  "The  Indebtedness  may  be  proved 
aliunde.  To  admit  Uie  i;nro<^  and  give  legal 
force  to  the' Indictment  It  must  avor  such 
facte  as  will  Invest  the  instrument  with  legal 
efficacy,  '^ere  an  Instrument  Is  not  on  Us 
face  sufficiently  full  to  be  a  receipt  the  de- 
feet  may  be  supplied  by  Showing  a  course 
of  dealing  between  the  parties  to  which  It  Is 
nnderstood  to  be  and  treated  as  such.  This 
extrinsic  matter  must  appear  both  by  ara- 
ment  and  ^oof.  *  *  *  Assuming  the  dto- 
cQMtlon  that  the  account  Judged  is  genubie. 
It  is  not  per  se  of  legal  efficacy  against  sny 
fme  wltiiout  additional  avermente  in  the  In- 
dlctmmt  setting  fcsth  the  tacts  connected 
with  the  transaction."  See,  on  this  subject 
State  T.  Stephens,  40  La.  Ann.  702,  12  Soutb. 
883.  The  Indictment  In  the  present  cafie  Is 
for  the  same  reason  faulty,  and  the  testimony 
offered  In  support  of  it  and  which  was  ad- 
mitted over  defendant's  objection,  should  have 
been  exduded. 

For  the  reasons  herein  assigned,  It  is  hoe- 
by  ordered,  adjudged,  and  decreed  that  the 
verdict  of  the  Jury  and  the  Judgmoit  of  the 
comrt  therein  rendoed,  and  herein  appealed 
from,  b^  and  the  same  are  hereby,  set  aslde^ 
annulled,  avoided,  and  reverssd. 


a07  La.) 

HABVIN  V.  BLACKMAN.    (No.  14^.)^ 
(Supreme  Oonrt  of  LonMana.   May  26.  1902.) 

APPEAL  —  RECORD  —  STATBMENT  OP  PACTS - 
ADMISSIONS  Br  COUNSEL— BSTOPPEI* 

1.  If  an  appdlee  baa  in  point  of  fact  placed 
the  record  in  such  shape  in  the  district  court 
«8  would  entitie  him,  in  case  of  an  appeal  by 
his  opponent  to  main^ai^  by  the  record  the 
Jadgment  in  bis  favor,  it  Is  the  doty  of  appel* 
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lant  to  place  the  record  before  the  coart  on 
mpp«kl  in  the  same  condition;  bnt  it  is  no 
part  of  hli  dntr  to  come  to  appellee's  assiit- 
ance  and  make  out  a  proper  record  for  him.  If 
he,  through  negligence,  has  failed  to  do  w 
himself. 

2.  An  appellant  la  entitled,  acting  In  his  own 
interesta,  to  hare  a  statement  of  facta,  made 
ont,  bnt  he  ia  not  called  opon  to  do  ao  In  the 
interest  of  the  amwilee. 

3.  A  district  jndge  cannot  be  called  opon  to 
make  ont  a  statement  of  facts  in  a  case  after 
an  appeal  haj^  been  perfected  thordn,  either 
br  motion  in '  the  district  court  or  certiorari 
from  the  anpieme  court. 

4.  Plaintiff  cannot  be  devested  of  the  own- 
ership of  real  eatnte  worth  |4,000  by  the  ver- 
bal admission  and  conclusion  of  law  of  au  at- 
torney at  law  that  a  plea  of  estoppel  filed  by 
the  defendant  ia  well  founded,  without  any 
evidence  in  the  record  back  of  the  admis^ou. 

6.  Courts  have  frequently  declared  that  a 
lessee  is  estopped  from  contesting  the  lessor's 
title  while  he  holds  possession  under  the  lease, 
but  this  subject  to  exceptions.  If  the  lease 
itself  was  the  result  of  force  or  violence,  the 
facts  connected  with  the  same  should  be  ex- 
amined into.  Estoppels  are  not  favored  in  the 
law,  particularly  when  advanced  hi  limine  by 
way  of  exception.  It  is  better  that  such  pleas 
should  be  determined  after  trial  and  hearing 
upon  the  whole  case.  Succession  of  Frances, 
23  South.  2U,  48  La.  Ann.  1740. 

iSyllabaa  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
of  Red  BlTcr;  CbarleB  V.  Paster,  Judge. 

Action  by  'Markm  Harrln  against  The- 
ophllns  Blackman.  Judgment  for  defendant, 
and  plaintiff  appeals.  Keversed. 

Suttaerlin  &  Hail,  tox  app^ant  Egan  & 
Sche^  for  axitwllee 

NICHOIiLS,  a  J.  The  fact  that  the  de- 
fendant died  two  days  prior  to  the  rendition 
by  this  court,  on  March  17,  A.  D.  1902,  of 
the  Judgment  In  this  case,  having  been  for- 
mally called  to  the  attention  of  the  court,  and 
it  appearing  by  papers  filed  that  the  widow 
of  the  deceased  has  been  duly  recognised  by 
the  court  below  as  natural  tutrix  of  the  minor 
heirs  of  the  defendant,  and  has  qualified  as 
such,  and  It  appearing  further  that  the  wid- 
ow, in  her  own  right  and  as  tutrix  aforesaid, 
and  likewise  the  major  heirs  of  the  defend- 
ant, have  come  forward  and  made  them- 
selves, by  plea  filed,  parties  to  this  appeal  in 
lieu  and  stead  of  the  deceased  defendant,  the 
court  orders  the  Judgment  aforesaid  render- 
ed on  the  17th  of  March,  A.  D.  1902,  to  be 
set  aside,  and  now  hands  down  anew  the 
same  opinion  and  Judgment  as  of  this  date, 
as  the  opinion  and  Judgment  of  the  court  in 
the  case,  which  Judgment  or  decree  Is  aa 
follows,  to  wit: 

The  plalntitr  alleged:  That  on  March  13, 
IS^,  he  acquired  from  the  defendant,  un- 
der private  act  duly  recorded  in  the  parish 
of  Red  River,  for  the  price  of  fl,2G0,  certain 
real  estate,  which  he  described,  containing 
200  acres,  more  or  less,  as  shown  by  deed, 
which  he  declared  he  annexed  and  made  part 
thereof.  That  when  he  acquired  said  prop- 
erty It  was  in  the  woods,  and  had  no  im- 
provements of  any  kind  whatever  on  it,  and 


that  since  the  acquisition  of  said  property  be 
had  cleared  up  and  put  In  a  high  state  of 
cultivation  about  120  acres  of  it  fenced  It, 
built  houses,  outhouses,  cisterns,  and  tenant 
houses  necessary  for  the  successful  operatl<»i 
of  it  as  a  farm,  at  his  own  expense,  which 
Improvements  were  well  worth  the  sum  of 
$2,500.  That  he  had  fully  paid  and  settled 
the  purchase  price  of  said  land,  as  will  more 
fully  appear  on  the  trial.  That  on  January 
9,  1899,  after  be  had  fully  paid  for  said 
place,  or  was  prepared  to  and  had  offered  to 
pay  whatever  amount  migbt  be  due  to  said 
Blackman,  the  said  Blackman  sent  for  him 
to  come  to  his  house  for  the  purpose  of  ar- 
ranging any  difference  still  existing  between 
them,  and  that^  while  In  the  said  Blaekman's 
bouse  on  this  peaceable  mission,  the  said 
Blackman,  with  threats  and  attempted  vio- 
lence, compelled  petitioner,  by  force  and 
against  his  will  and  consent,  to  sign  a  deed 
conveying  the  above-described  property  back 
to  said  Blackman,  which  deed  was  recorded 
In  Book  I  of  Conveyances.  That  the  afore- 
said deed  stipulates  as  a  consideration  for 
said  sale  the  sum  of  fl,200  cash,  which  sum 
was  never  paid;  nor  did  petitioner  at  said 
time  know  what  price,  or  that  any  price,  was 
fixed  in  the  deed  for  the  sale  of  said  land; 
the  same  being  executed  against  his  will  and 
consent  That  said  described  property  was 
well  worth  tbe  sum  of  $4,000,  and  that  the 
sale  from  him  to  the  said  T.  Blackman,  of 
date  January  0,  1899,  was  null  and  void,  for 
the  reason  that  said  sale  was  made  under 
duress,  as  above  set  forth,  and  against  tbe 
will  of  petitioner,  and  without  his  consent, 
and  for  the  further  reason  that  there  was  no 
consideration  for  said  sale.  He  showed  that 
by  law  he  was  entitled  to  have  said  sale  of 
date  January  9,  1899,  rescinded  and  revoked 
and  set  aside.  That,  in  the  alternative,  In 
the  event  the  court  held  that  the  aforesaid 
deed  from  himself  to  T.  Blackman,  of  dat& 
January  9, 1899,  should  not  be  rescinded,  then 
and  in  that  event  be  desired  and  was  enti- 
tled to  a  Judgment  against  the  said  T.  Black- 
man  In  the  full  sum  of  $1,200,  with  6  per 
cent.  Interest  thereon  from  January  9,  1899; 
being  amount  stipulated  In  said  deed  as  the 
consideration  of  said  sale,  which  waS'  In  no 
manner  paid  or  settled.  That  at  the  time  be 
signed  said  deed  to  said  Blackman,  on  Jan- 
uary 8,  1809,  said  Blackman  threatened  to 
take  his  life  If  he  ever  divulged  tbe  fact  of 
bis  having  signed  said  deed  under  duress, 
and  that  he  had  remained  in  fear  of  his  life 
since  said  time.  That  said  forced  sale  left 
him  without  means  to  prosecute  a  suit  to  re- 
scind the  said  sale,  and  that  he,  being  an  un- 
educated and  unskilled  colored  man,  had  to 
depend  upon  hard  manual  labor  to  earn  said 
means,  at  tbe  same  time  having  to  support 
a  large  family,  and  that  at  the  earliest  possi- 
ble moment  he  instituted  this  suit  In  view 
■  of  the  premises,  petitioner  praya  for  services 
and  citation  hereof,  and  that,  after  due 
proceedings  had,  he  have  Judgment  against 
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tbe  said  TheophUus  Blackman*  reroking,  re- 
scinding, and  setting  aside  the  sale  from  Urn- 
self  to  tb«  said  Blackman  {ct  date  January 
9,  1880,  and  recorded  la  Book  I  of  Conray- 
ances,  p.  14)  of  tlie  pn^Mrt^  borelnbefore  de- 
scribed, and  that  he  be  restored  to  the  qniet 
possession  thereof.  Bid  in  the  event  the 
court  refused  to  rescind  said  sale^  then,  In  the 
alternative  he  prayed  for  Judgment  against 
the  said  Blackman  in  the  sum  of  $1,200,  with 
5  per  cent  per  annum  Intoest  thoreon  since 
January  8^  18(t9;  being  the  consideratl<m  stip- 
ulated in  said  deed  which  was  not  piUd.  He 
further  prayed  for  all  orders  and  decrees  nec- 
essary, for  coats,  and  for  general  and  eQulta- 
Ue  relief.  The  petition  was  filed  on  Novem- 
ber 6,  1000.  Defendant,  without  In  any  way 
answering  the  demand  of  the  plalntilC  filed 
a  plea  of  estoppeL  He  averred  that  he  was 
the  owner  of  the  property  described  In  plain- 
tiff's petition;  that  fw  the  first  several  years 
the  plaintUE  bad  leased  the  same  tram  him, 
and  in  January,  18B8,  be  leased  Oe  same  to 
idabitiff  for  tlie  period  of  three  years  (that  Is, 
for  the  yeara  1880,  ISOO,  and  1901)  for  the 
price  and  sura  of  $300  par  year  for  the  years 
1900  and  1801,  and  fl6S  for  the  year  IfiOO, 
and  that  the  said  Uarlon  Harvin  executed 
his  three  notes  in  fhvor  of  the  appearer  for 
the  said  turn  ctf  $300  and  $165,  payable  one 
each  year;  that  the  notes  due  for  the  rent  of 
the  years  1899  «nd  1800  have  been  paid,  and 
that  he  now  holds  the  note  for  the  roit  of 
said  land  for  the  year  1901,  a  co^  of  whicta 
was  annexed  to  and  made  part  bneof,  and 
contract  of  lease  for  the  year  1899,  also  an- 
u^ed  hereto  ai^  made  a  part  hsfeot;  that 
the  said  plaistUC,  Ifarlon  Harvin,  was  In  pos- 
session'of  the  land  described  when  this  suit 
was  brought,  and  was  now  in  posseaalon  of 
said  premises  as  tbe  tenant  et  defendant, 
and  that,  as  lessee  and  holding  under  this 
defendant,  he  was  estopped  from  in  any  man- 
ner disputing  and  contesting  defleudantfa  title 
to  the  said  land;  and  that  hia  suit  ^umld 
be  dismissed.  In  view  of  tbe  premlsea,  he 
prayed  that  this  plea  of  estiqjpel  be  filed,  and 
that  same  be  maintained,  and  the  suit  against 
him  be  dismissed,  and  for  all  wdera  neces- 
sary, and  for  costs  and  for  general  relief. 
Tbe  plea  was  iried;  and  iudgment  was  t&i- 
dered  tbe  district  court  In  favor  of  the 
defendant  and  against  the  plalntlfl,  dismiss- 
ing his  demand  at  his  costs.  The  jodgmmt 
was  declared  by  Uie  court  to  have  been  ren- 
dered "by  reason  of  tbe  law  and  tbe  plea  of 
estoppel  filed." 

The  plaintiff,  by  petition,  applied  for  and 
obtained  an  ordw  ot  appeal  at  chambers. 
He  gave  an  appeal  bond,  which  was  approved 
on  tbe  8th  of  Novemba,  1901.  The  tran- 
script of  appeal  was  filed  In  the  si^rraie 
court  on  November  22, 1901,  and  on  tbe  same 
day  tbe  defendant  moved  to  dismiss  the  ap- 
peal in  fhe  f<dlowlng  words:  *The  tran- 
script is  not  complete,  and  does  not  ahow  tbe 
evidence  or  admission  on  which  the  jndgmoit 
of  the  district  court  was  rendered.  He  filed 


in  the  distrl^  court  a  plea  of  estoinel  on  tbe 
ground  that  tbe  pl&lutlff  held  the  pniparty  In 
cmtroversy  as  his  tenant  undo-  a  lease  «aai- 
tract,  to  which  plea  were  attached  the  rent 
notes  of  plalntlfl  in  hla  favor,  and  plaintUTs 
counsel  admitted  In  open  court  that  the  facts 
set  lip  in  the  plea  were  true,  and  did  not  re- 
quire tbe  evidence  or  admission  to  be  taben 
down  in  wrlthtg;  that  the  appdlant  bad 
made  no  effort  to  have  tlie  recort  com^ted 
by  getting  a  statonent  of  fuAs  from  the  op- 
posing attorneys,  not  from  tbe  coui^  irtilch 
statement  of  fact  could  have  been  easily  ob- 
tained; that  defendant  himself  liad  made  ap- 
plication in  open  court  to  have  the  record 
competed,  by  filing  a  nutloi  for  sune^  a  copy 
of  which  he  annexed  and  made  part  of  his 
motion  to  dismiss,  which  motion  the  district 
Judge  dented,  to  which  ruling  of  fhe  comt  ap- 
pellee excepted,  and  reserved  a  Mill  of  excep- 
tions; that  the  Judge  gave  as  his  reason  In. 
the  bill  of  ocepUons  for  denying  tbe  mo- 
tion that  an  appeal  had  been  granted,  and  a 
bond  for  appeal  filed,  and  he  did  not  think 
he  had  any  authority  to  grant  any  further  or- 
ders or  take  any  further  proceedings  In  the 
case,  but  that  the  counsd  for  plahitUt  dild  ad- 
mit in  open  court  that  tlie  notes  for  rent  of 
the  defendant,  annexed  to  tbe  plea  of  estop- 
pd,  were  genuine,  and  that  the  plea  of  es- 
toppel waa  good;  that  he  annexed  a  certified 
copy  of  tbe  bill  of  exceptions,  and  made  the 
same  part  of  his  motiim  to  dismiss,  and  also 
a  copy  of  the  minutes  of  flie  court,  showing 
tbe  filing  of  said  .minutes;  that  It  was  tbe 
duty  of  the  appellant  to  complete  tbe  record, 
and  be  not  <nily  bad  failed  to  do  so.  bat  had 
refused  to  permit  him  (the  aroellee)  to  com- 
plete tbe  same,  having  a  statement  of 
facts  placed  therein.  In  view  of  tbe  prem- 
1b<^  he  prayed  that  the  awflftl  be  dlnolssed." 

In  tbe  bill  of  exertions  filed  1^  i^peUee 
tiie  district  Judge  refused  to  malm  oat  a  state- 
ment of  facts,  tor  the  reasons  stated,  bat 
added  that,  "in  order  to  avoid  dday.  In  the 
event  the  supreme  court  should  think  differ- 
ently, he  would  state  that,  on  tiie  trial  of  tbe 
exception  refnred  to.  counsel  for  idaintitt,  In 
open  court,  admitted  that  tbe  notes  anneced 
to  the  exertion  and  plea  of  estoppel  were 
genuine,  and  that  the  plea  was  good." 

After  thla  motion  was  filed,  plaintiff's  coun- 
sel consented  and  agreed  that  tbe  statemott 
of  fActa  made  by  Judge  G.  V.  Portw  In  the 
bill  of  exception  of  date  November  14,  1901. 
a  copy  of  which  was  annexed,  should  be  filed 
In  tiie  record,  and  that  same  go  into  tbe  tran- 
script as  the  Judge's  statement  (tf  facta  la 
tbe  case,  aa  if  made  and  included  in  the  orig- 
inal ttanawlpt,  agreeing  tiiat  the  conrt  abaU 
consider  tlie  statement  of  facts  In  tiie  esse 
as  fully  as  if  ordwed  to  be  filed  on  ttila  oer- 
tiorart  being  made  peremptwy.  The  exida- 
nation  of  this  agreement  la  tbat  Qi»  appellee 
had,  after  makhig  a  nwtlen  to  dlsmlaa,  ap- 
plied to  this  court  for  a  ccrtlorart,  addressad 
to  the  district  Judge,  directing  him  to  make 
•at  a  atatemsnt  of  fads  la  tbe  caaah  The 
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clerk  of  tbe  conrt  certified  that  the  record  de- 
llTcred  1^  him  contataied  a  tme  and  correct 
tranacrlpt  of  the  jitroceedbigB  bad  and  docn- 
monta  filed,  with  all  the  minutes  of  the  court, 
and  aU  the  evidence  adduced  In  the  case.  It 
will  be  seoQ  that  while  the  appellee  was  Beek- 
ing  to  have  the  appeal  dlsmlsaed  on  tSie 
ground  that  throiq^  appellant's  fanlt  the 
trassolpt  was  not  complete^  and  did  not 
show  the  evidence  or  admUnkm  on  which 
the  Judgment  of  the  district  conrt  was  m- 
dered.  be  was  hlms^  attempting  to  have  the 
record  made  np  ao  u  to  ihow  those  facts, 
by  means  llrat  of  an  application  to  the  dla* 
trtct  Judge,  after  the  appeal  bt  tiie  case  was 
perfected,  to  make  oat  a  statemoit  of  facts, 
and  mbseqneutly  tbrongh  a  certiorari  from 
thlB  court  to  the  Judge,  directing  bim  to  make 
out  such  a  Btfttemmt  In  wder  to  '^correct  the 
record."  It  Is  evident  that  tiie  appellee  waa 
apprehensive,  If  the  appeal  was  not  dismissed 
in  Umlne  upon  the  ^wmd  that  the  appellant 
was  at  fault  In  seodlng  up  the  tranacrlpt  as 
made,  and  the  case  should  be  taken  ujf  on 
the  merits,  he  himself  would  be  held  to  blame 
fai  not  having  placed  the  record  In  such  shape 
In  the  lower  court  as  woidd  warrant  and  Jus- 
tify the  app^te  court,  In  case  of  an  appeal. 
In  affirming  the  Judgment  of  the  district 
court  In  his  favor.  It  is  unquestionably  true 
that  If  an  appellee  has.  In  point  of  fact, 
placed  matters  In  the  district  conrt  in  such 
shape  as  would  entitle  him,  In  case  of  an  ap- 
peal 1^  his  opponent,  to  maintain  by  the  rec- 
ord the  Judgment  rendered  In  his  favor,  an 
appellant  wUI  be  required  to  place  matters 
before  the  supreme  court  In  the  same  condi- 
tion; but  It  Is  no  part  of  the  duty  of  an  ap- 
pellant to  come  to  appellee's  assistance  If  the 
latter  has,  tbrongh  lacbes  and  negUgence  on 
bis  part  failed  to  make  out  for  himself  a 
proper  record.  He  should  have  anticipated 
the  possibility  of  his  opponent's  appealing, 
and  taken  precautions  to  safeguard  his  In- 
terests to  meet  that  contingency.  An  appel- 
lant Is  entitled,  acting  Id  his  own  intneets, 
to  have  a  statement  of  facto  made,  if  he 
claims  the  right  at  the  time,  In  the  manner, 
and  under  the  circumstances  fixed  by  the 
law;  but  an  appellee  eaniiot,  for  his  own 
benefit,  require  him  to  do  this.  He  himself 
must  Initiate  matters  and  protect  himselC  ac- 
c(vdlng  to  law.  We  have  no  reason  to  sup- 
pose that  the  record  brought  up  Is  not  pre- 
cisely Bucb  as  the  clerk  certified  it  to  be.  We 
cannot  dismiss  the  appeal.  It  Is  hereby  main- 
tained. Maintaining  the  appeal  forces  ns  In- 
to an  examination  of  the  record,  to  ascertain 
from  It  whether  the  Judgment  appealed  from 
can  be  affirmed. 

We  may  say  here  tbat  the  application  made 
by  the  appellee  to  the  district  judge,  after 
the  appeal  was  perfected  In  this  case,  to  make 
oat  a  statement  of  facts,  the  refusal  of  the 
district  Judge  to  grant  that  application,  and 
the  bill  of  exceptions  taken  to  that  refusal, 
are  matters  not  prc^cwrly  before  us.  This  all 
occutred  In  the  district  court  after  it  had  lost 


Jurisdiction  of  the  appeal  taken  In  the  case. 
That  such  statement  cannot  be  called  for  aft- 
er an  a]^>eal  has  been  taken  Is  well  settied. 
The  district  Judge  cannot  be  required  to  make 
such  a  statement  through  a  certiorari  dbrect- 
ed  to  hhn  under  a  dalm  of  "correcting  the  rec- 
ord," for  there  was  no  "error"  to  "comet," 
so  far  as  any  *^tatement  ot  facts*'  was  con- 
cerned. If  appellee's  Idea  was  that  the  min- 
utes should  have  shown,  and  did  not  show, 
that  evidence  was  bitroduced,  and  what  that 
evidence  was,  and  tbat  admissions  w^  made^ 
and  what  those  admlaslcms  were,  the  remedy. 
If  permissible,  was  not  through  an  amend- 
ment and  cotrecUon  of  the  mhiutes,  and  not 
by  a  statement  from  the  district  Judge.  Our 
attentlim  Is  called  to  the  fact  that  tiie  dis- 
trict Judge,  In  the  bill  of  exceptions,  admitted 
as  a  fact  tbat  plaintUTa  counsel  had  admit- 
ted on  the  trial  that  the  notes  annexed  to 
defendant's  plea  of  estoppel  were  genuhie, 
and  the  plea  of  estoppel  was  good.  That 
declaration  was  made  by  the  Judge  only  con- 
tingently, to  meet  the  case  of  this  court's  or- 
dering him  to  make  a  statonent  of  facts.  As 
we  have  given  bo  such  order,  the  declaration 
Is  not  before  ns  officially.  Were  we  to  take 
police  of  It  at  an,  It  would  be  simply  by 
force  of  a  consent  uid  recognition  by  the  par- 
ties themselves  that  that  statement  was  true 
ta  fact 

Turning  to  the  record,  we  find  that  the 
act  of  purchase  on  which  plaintiff  declares 
was  not  h>  Point  of  fact  annexed  to  his  peti- 
tion, though  alleged  to  be  ao,  and  that  the 
note  and  act  of  lease  annexed  to  defendant's 
plea  were  never  offered  In  evidence,  though 
they  may  have  been  referred  to.  They  are 
In  the  record  solely  because  they  were  at- 
tached to  the  plea,  not  because  they  were  filed 
In  evidence.  Had  they  been  offered  In  evi- 
dence, they  would  have  been  filed  and  re- 
ferred to.  Had  they  been  Introduced  In  evi- 
dence, they  would  not,  even  on  defendant's 
theory  of  estoppel,  have  entitled  the  defend- 
ant to  a  Judgment  for  neither  the  note  nor 
the  act  of  lease  are  identified  as  covering  the 
land  which  the  plaintiff  claims  In  this  suit 
Granting  everything  that  the  defendant 
claims.  It  amounts  to  nothing  more  than  this: 
That  without  either  the  note  or  the  act  of 
lease  being  In  evidence,  the  plaintiffs  attor- 
ney admitted  they  were  genuine,  and  admit- 
ted, as  a  matter  of  law  arising  from  that  fact, 
that  defendaDt;s  plea  of  estoppel  was  good. 
It  may  be  that  plaintiff's  counsel  was  au- 
thorized to  admit  the  genuineness  of  plain- 
tiffs signature  to  the  note  and  act  of  lease, 
and  that  on  that  admission  being  placed  of 
record,  and  the  Instruments  themselves  being 
admitted  In  evidence,  the  Judge,  on  the  evi- 
dence, might  have  ruled  against  the  plain- 
tiff, but  these  were  not  the  facto.  Plaintiff  by 
the  Judgment  is  devested  of  real  estate  which, 
under  his  allegations,  which  defendant  does 
not  deny,  Is  worth  $4,000,  solely  through  a 
verbal  admission  and  conclusion  of  law  of  an 
attomeiy  at  law,  without  any  evidence  In  the 
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record  back  of  tfie  admlsriai.  And  this  ad- 
mlBBion  and  conclusion  of  law  are  made  In  de 
face  of  pleadings  tha^  wliatoTer  paper  title 
tlie  defmdant  may  bave^  It  was  extorted  from 
him  iQr  force  and  violence  cm  the  part  of  the 
defendant,  placing  him  In  fear  of  hia  Uf^ 
wliich  continued  np  to  the  filing  of  the  anlt 
It  la  dlfflcnlt  to  apply  the  doctrine  of  estop- 
pel to  this  condition  of  facta.  It  la  rery  tme 
that  the  coortB  have  frcQuoitly  recognized 
that  a  peraon  who  baa  entered  Into  poeaeaalmi 
of  property  under  lease  from  another  will  not 
generally  be  permitted,  dmring  the  continuance 
of  the  lease,  to  hnpugn  the  lesaor'a  titles  but 
thia  doctrine  has  nnmerons  ezceptlona.  Ita  ap* 
plication  should  be  Invoked  In  aid  of  working 
out  equity,  and  not  made  to  oov»  wrong. 
Estoppels  are  not  favored  In  the  law,  and, 
where  there  Is  reason  even  to  suspect  that 
they  may  be  utilized  for  purposes  of  oppres- 
sion, the  whole  subject-matter  from  which 
they  seek  to  exclude  Investigation  should  be 
thrown  open  to  the  Uj^t  It  may  be  that 
plalntUTs  asBaUona  are  all  wrong,  and  that 
defendant's  claim  that  he  Is  estopped  may 
be  well  grounded;  but  we  feel  that  Justice 
would  be  bettor  subserved  In  this  case  by 
dealing  with  the  question  of  estoppel  at  the 
end  oC  a  trial,  after  evidence  adduced,  than 
at  the  beginning  of  one,  on  unexplained  pa- 
pers. Succession  of  Francez,  49  La.  Ann. 
1740,  23  South.  254.  If,  where  a  person  In 
possession  of  property  as  owner  Is  forced  by 
another,  by  violence  and  through  fear,  to 
give  him  a  deed  t<x  the  same,  and  under  the 
influence  of  the  same  violence  and  fear  the 
original  legal  possession  of  the  owner  Is  con- 
tinued under  a  forced  possession  as  lessee, 
all  Inquliy  Into  all  the  circumstances  of  the 
case  iB  cut  oSC,  under  the  doctrine  of  estop- 
pel, the  rights  of  men  would  be  made  to  rest 
on  frail  foundations,  and  weakness  placed  at 
a  great  disadvantage.  Flatutlff  did  not  by 
direct  and  specific  alleeatlons  refer  to  and 
attack  the  lease  which  the  defendant  alludes 
to  as  having  been  equally  occasioned  and  con- 
tinued by  violence,  but  he  did  aver  that  he 
had  been  In  constant  fear  since  the  deed  of 
sale  was  x>assed.  There  may  have  been  some 
special  and  good  reason  for  this.  Possibly  the 
lease  did  not,  In  fact,  cover  the  same  proper- 
ty. Possibly  he  anticipated  that.  If  defendant 
should  set  up  an  estoppel  by  reason  of  the 
lease,  he  would  do  so  by  way  of  defense 
In  an  answer,  Instead  of  by  way  of  exception, 
and  he  could  In  rebuttal  or  replication  attack 
the  lease  when  so  set  up,  and  that  he  could  do 
this  more  advantageously  than  through  direct 
attack  originally.  Be  this  as  It  may,  we  see 
enough  In  the  pleadings  to  admonish  na  to  pro- 
ceed cautiously  In  this  mattCT.  If  defendant 
has  acted  legally  and  properly  In  this  respect 
to  this  property,  he  has  nothing  to  fear  from 
Investigation;  and  we  think  all  the  circum- 
stances of  the  case  should  be  ascert^alned,  and 
that  for  this  purpose  both  parties  should  be 
permitted  to  amend  their  pleadings.  We 
reach  this  conclusion  the  more  readily  be- 


cause, Indepoidently  of  tills  partlcidar  ques- 
tion, tbe  Judgment  rendered  must  be  reversed, 
and  tbe  cause  remanded.  Granting  tbat  tbe 
plaintiff  were  estopped  from  contesting  de- 
fendant's tlfle  to  flie  property  by  reason  of 
bis  occupying  towards  blm  liie  position  of  t 
lessee,  tliat  fact  would  not  cut  him  off  from 
setting  up  and  recovering  Judgment  upon  bis 
alternative  demand  if  he  could  make  good 
bis  allegations. 

For  the  reasons  assigned.  It  Is  hereby  order- 
ed, adjudged,  and  decreed  tbat  the  Judgmeut 
appealed  from  be,  and  the  same  Is  hereby,  an- 
nulled, avoided,  and  rsrosed,  and  It  la  now 
ord^ed,  adjudged,  and  decreed  that  this  cause 
be  reinstated  on  the  docket  of  the  district 
court,  to  be  there  proceeded  with  accwdlng 
to  law;  leave  behig  hereby  granted  to  boDi 
parties  to  amend  their  pleadings. 
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YAL.  BT.  GO.    (No.  18,985.) 
(Snprone  Court  of  Louinana.    Jane  21, 
190L) 

NAVIQABLK  STREAMS  —  OBSTRUCTION  —  COM- 
PROMISE —  NEaLIGBNCB  —  MINimziNG  DAM- 
AQBS— LOSS  OF  PROFITS-GARRI&aS-BREACU 
OP  CONTRACT. 

1.  A  railroad  company  constmctlag  a  bridge 
across  a  navigable  stream  so  negligently  as  to 
obstruct  the  navigation  of  the  stream  Is  re- 
q;)oBsibIe  for  the  damages  caused  by  the  ob- 
struction. ' 

2.  A  litigant  who  has  himself  violated  a  com- 
promise  is  uot  la  a  posiUon  to  plead  sack 
compromise  In  bar  of  nis  adversary's  action. 

3.  It  is  the  duty  of  a  party  to  protect  him- 
self from  the  Injurious  consequences  of  the 
wrongful  act  of  another  if  he  can  do  so  by 
ordinary  effort  and  care,  or  at  a  moderate  ex- 
pense, for  which  effort  and  expense  he  may 
charge  the  wrongdoer;  and  where,  by  the  use 
of  such  means,  ne  niaar  prevent  loss,  he  cau 
only  recover  for  such  um  as  could  not  thus 
be  prevented. 

4.  The  du^  of  preventing  or  minlmtslDs  a 
loss  about  to  occur  rests  primarily  on  the  party 
by  whose  negligence  or  fault  it  la  about  to 
occur;  and  If  snch  party  voiuutarily  falls  in 
this  duty,  having  means  ready  to  baud  for 
the  performance  of  it,  he  alone  will  be  held 
responsible,  and  it  will  not  avail  him  to  say 
that  the  injured  party  might  have  le^nea 
the  damages  by  performing  the  duty  for  him. 

6.  The  plaintiff  chartK-ed  a  boat  to  conveT 
some  cottou  seed  to  his  cotton  seed  oil  mill. 
The  defendant's  bridge  obstructed  the  passflfre 
of  the  boat,  and  depnved  plaintiff  of  the  prof- 
its he  expected  to  realize  from  the  milling  of 
the  seed.  BM,  plaintiff  can  recover  tor  these 
profits. 

6.  On  the  same  voyage  plaintiff  expected  to 
realize  profits  from  the  selling  of  liquors  aad 
fruit;  also  he  expected  to  procore  other  cotton 
seed,  and  to  realise  a  profit  from  the  milling 
of  the  same.  All  these  profits  are  too  uncer- 
tain and  contingent  to  serve  as  a  basis  for  a 
Jadgmrait. 

On  Rehearing. 

7.  The  authorities  anee  that  after  a  wroni; 
has  been  committed  the  damaged  party  sbaU 
not  increase  it,  and  that  it  he  does  he  shall 
have  no  right  to  complain  of  loss  or  injory 
sustained  Iqr  his  willfnl  acta  of  omissioD  or 

*r  3.  See  Compromta*  and  B«tUemeat.  V(4. 10,  Ctnt 
Dig.  I  U.  «.  — 
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commissfon.  Been  v.  Board  of  H«fllth,  86 
La.  Ann.  1132,  48  Am.  Rep.  256. 

8.  In  this  case  a  carrier  having:  failed  to 
tak»  certain  cotton  eeed  and  to  carry  it 
from  <ne  point  to  another  according  to  a  con- 
tract, and  the  other  contracting  party,  being 
in  possession  of  the  seed  at  the  place  of  in- 
tended •hipment,  having  abandoned  it,  so  that 
It  was  lost  or  destroyed,  it  is  held  that  the 
measure  of  damages  for  which  the  carriw  la 
liable  is  the  valne  of  the  seed  at  the  place  of 
intended  delivery,  after  deducting  Its  TSlne  at 
the  place  of  intended  shipment  and  the  freight, 
as  agreed  on,  and  adding  to  the  remainder  the 
expense  which  would  have  been  Incurred  in 
{veserTing  the  seed.  The  carrier  is  not,  how- 
erer,  liable  for  the  loss  resulting  from  the 
abandonment  of  the  seed,  nor  for  the  prospec- 
tive profits  to  arise  from  its  conversion  luto 
mannfactored  products  at  the  point  of  deliv- 
ery. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
of  Caddo;  Alfred  DllUngham  Land,  Judge. 

Actios  by  W.  W.  Armlstead  against  the 
Shreveport  &  Bed  River  Valley  Railway  Com- 
pany. From  tbe  judgmoit,  plaintiff  appeals. 
Modllied. 

Sutherlln  A  Hall  and  Nettles  A  Carter,  for 
aiveilant  Leonard,  Baadolph  A  itoidall,  for 
appellee^ 

PBOVOSTY.  J.  The  plaintiff,  owner  of  a 
small  cotton  seed  oil  mill,  chartered  a  steam- 
boat for  the  purpose  of  transporting  to  his 
mill  a  lot  of  cotton  seed  be  bad  accumulated 
on  the  bank  of  Lake  Blsteoeau;  also  fw  title 
purpose  of  transporting  from  his  mill  to 
cotaln  customs  of  his  mill  some  cotton 
seed  meal,  the  product  of  bis  mill,  and  Inci- 
dentally for  the  purpose  of  (wirylng  some 
freight  for  the  public;  also  he  thought  to 
turn  an  boaest  penny  on  the  trip  by  having 
on  the  boat  some  fmlt  and  Uqnora  for  sale. 
For  the  prlvU^e  ot  seUlng  tbese  UqnoTB  and 
fruit  be  paid  an  internal  revraiae  license  of 
$9.60.  Tbe  bridge  ot  defendant  across  Loggy 
bayou  barred  the  passage  of  tbe  boat  and 
put  an  end  to  the  voyage  to  plaintiff's  al- 
leged damage  as  follows: 

120  tons  of  cotton  seed  at  f7  per  twi  $840  00 

2.000  seed  sacks  at  10  cents   200  00 

Fruits  and  liquoni   125  00 

Revenue  license   6  50 

Loss  of  profits  on  same   200  00 

UiscellaneouB  freight   100  00 

Inconvenience  and  trouble   100  00 

Net  profits  on  the  manufacture  of  the 

seed    428  00 

Damages  by  failure  to  get  Other  seed. .  600  00 

Loss  of  profits  on  100  tons  ot  meal. . . .  225  00 

Loss  of  profits  on  hulls   47  75 

The  defendant  does  not  seriously  deny  its 
responsibility,  but  pleads  a  compromise,  and 
strenuously  contests  the  amount  of  the  dam- 
ages. The  compromise  stipulated  the  pay- 
ment of  a  certain  sum  to  plainUfiF  in  full  of 
all  claims,  and  stipulated  further  as  fol- 
lows: "The  party  of  the  second  part  •  •  • 
hereby  bind  and  obligate  themselves  to  have 
a  steamboat  at  tbe  landing  of  said  Armlstead 
[the  plaintiff]  at  Cabin  Point,  on  Red  river,  on 
or  before  March  27th,  1809,  to  receive  a  cargo, 
or  Bocli  part  tlmeof  as  said  Armlstead  may 


desire  to  transport,  and  to  transport  the 
same  on  said  boat  up  Loggy  bayou,  and 
through  Lake  Blsteneau,  as  high  up  as  Port 
Bolivar,  in  the  event  a  sufficient  depth  of 
water  can  lis  found  on  said  route  to  permit 
the  paaetige  of  said  boat."  The  olause  ital- 
icised liere  is  italicized  also  In  tbe  Instrument 
of  comi^mlse.  It  was  Inserted  in  view  of 
tbe  fact  tiiat  tbe  water  in  Loggy  bayou  and 
lAke  Blsteneau  mlglit  at  any  time  fall  be- 
low the  navigation  stage.    In  tbe  event  of 
such  fall,  plaintiff  would  have  to  take  de- 
fendant's will  to  make  the  trip.  In  place  of 
tbe  deed  of  having  made  it   Under  these 
circumstances,  plaintiff  was  justified  In  treat- 
ing a  two-days  delay  In  the  tendering  of  tbe 
boat  as  having  vacated  the  compromise. 
There  is  also  evidence  to  the  effect  that  this 
and  tbe  previous  delay  had  caused  the  orders 
for  the  cotton  seed  meal  to  be  countermanded. 
Time,  here,  was  of  the  essence  of  the  con- 
I  tract   Davidson  r.  Von  Lingen,  118  U.  S.  40, 
I  6  Sup.  Ct  840,  28  L.  Ed.  885.  Moreover, 
;  plaintiff  was  under  no  obligation  to  furnish 
i  a  cargo,  and  therefore  his  refusal  to  deliver 
'  his  meal  for  transpmrtation  did  not  excuse 
j  the  boat  from  proceeding  on  Its  voyage  in 
j  fulfillment  of  the  compromise.   The  boat  was 
'  "to  receive  a  cargo,  or  such  part  thereof  as 
the  said  Armlstead  may  desire  to  txansport" 
If  Armlstead  desired  to  transport  no  cargo, 
all  tbe  boat  had  to  do  was  to  proceed  on  its 
voyage  to  transput  the  seed.  Tbe  defendant 
violated  the  compromise,  and  then  voluntarily 
canceled  It  and  Is  therefore  not  In  a  position 
to  plead  It  in  bar  of  plaintiff's  action. 

We  proceed  to  take  up  the  it«ns  of  dam- 
age in  regalar  order:  The  seed  were  left  to  rot, 
and  to  be  appropriated  by  who  might  choose 
to  take  them.  The  responsibility  for  this  the 
plaintiff  and  the  defendant  cast  each  upon 
the  other.  The  evidence  shows  that  there 
was  reasonable  certainty  of  the  navigation 
holding  ont  for  one  trip  of  the  boat  and  w* 
i  think  defendant  should  have  made  this  trip. 
It  Is  Idle  to  aaj  that  plaintiff  might  bare 
saved  the  seed  by  means  of  sheds,  fences,  or 
land  transportation,  or  what  not  Tbe  busi- 
ness way  of  going  at  saving  the  seed  was  to 
go  and  get  them  in  a  boat;  and,  after  barring 
plaintiff  from  doing  this,  defendant  should 
Itself  have  done  It  since  this  boat  was  to 
band  for  tbe  purpose.  1  Sutb.  Dam.  pp.  150, 
161;  Id.  (2d  Ed.)  p.  187.  i  88.  The  boat  could 
have  carried  and  saved  86  to  90  tons,  worth 
$7  i>er  ton.  Defendant  is  responsible  for  this, 
less  fl.80  per  ton,  which  plaintiff  might 
have  realized  on  the  seed  by  transporting 
them  by  land  to  Shreveport  For  the  re- 
mainder of  tbe  seed  we  do  not  hold  the  de- 
fendant responsible,  as  it  does  not  appear 
that  the  boat  could  have  counted  with  reason- 
able certainty  on  having  navigation  for  a 
second  trip.  As  to  this  remainder  of  tbe 
seed  we  hold  plaintiff  to  the  obligation  under 
which  be  was  to  use  every  reasonable  en- 
deavor to  save  the  seed,  with  the  right  to 
charge  defendant  with  tbe  expense  of  the 
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salvage.  So  holding  blm,  we  can  aHow  no 
more  than  the  i^bable  expenBe  of  the  sal- 
vage. Adopting,  for  want  of  a  better,  the 
lower  court's  estimate  of  this  expense,  we 
fix  Vila  salvage  at  60  cents,  per  ton,  or 
$7  In  all.  We  can  allow  nothing  for  the 
sacks.  They  could  have  been  saved  at  an  in- 
eigniflcant  expense,  and  plaintiff  was  clearly 
under  the  oUlgatlon  thus  to  save  them,  and 
they  are  probably  included  in  the  estimated 
value  of  the  seed.  As  to  the  "frulta  and  liq- 
uors" and  "inconvenience  and  trouble,"  we 
adopt  the  estimate  of  the  judge  a  quo,  and 
flx  the  damage  at  $100.  By  the  act  of  the 
defendant  the  plalntlfiF  was  deprived  of  an 
opportunity  to  utilise  his  revenue  license, 
which  bad  cost  $9^.  We  think  this  amount 
should  be  allowed.  We  disallow  the  Item, 
**Loe8  of  profits  on  same,  f 200."  These  proflts 
are  not  prored  with  snfflclent  certainty.  For 
the  same  reason,  we  disallow  the  item,  "Mis- 
cellaneous freight,  f  100,"  and  the  item,  "Dam- 
ages by  failure  to  get  other  seed,  ^tSOO."  We 
do  not  agree  with  the  learned  district  Judge 
In  his  d«ilal  to  plaintiff  of  the  proflts  ex- 
pected to  be  made  on  the  milling  of  the  seed. 
The  defendant  cannot  deny  that,  but  for  the 
obstructing  bridge,  plaintiff  would  have  had 
the  milling  of  the  seed,  and  that  this  opera- 
tion would  have  yielded  profit.  The  seed  had 
been  procured  for  the  porpose  of  realizing 
this  profit;  and  this  profit,  thtts  cut  oS  by  Its 
-nrong,  defendant  must  make  good.  Sotb. 
Dam.  (2d  Ed.)  p.  132,  {  60;  Id.  p.  157,  note 
1,  S  TO.  We  fix  this  profit  at  $2.75  per  ton, 
or  $275.  We  adopt  the  estimate  of  the  Judge 
a  quo  on  the  two  last  Items,  "JAm  of  proflts 
•on  100  tons  of  meal,  975,"  and  "Losi  of  prof- 
its on  hulls,  $0." 

RecApitulatiott. 

«6  tons  of  seed  at  $6.^   $447  20 

tbtlvage  of  14  tons  of  seed  at  50  cents  7  00 
Fruit  and  liquors,  inconvenience  and 

trouble   100  00 

Revenue  license    9  50 

Profit  on  manufaetnrc  of  seed   275  00 

Lobs  on  ootton  Med  meal   76  00 

Loss  on  bidls....   6  00 

$019  70 

It  la  therefore  ordered,  adjudged,  and  de- 
■creed  that  the  Judgment  appealed  from  be  In- 
creased to  the  amount  of  $019.70,  and  that  as 
thns  amended  It  be  affirmed,  with  costs  In 
'both  courts. 

On  Rehearing. 

(Tune  21.  1902.) 

MONROE,  J.  It  is  suggested  In  the  appli- 
cation for  rehearing  that  there  Is  error  In  the 
-opinion  handed  down.  In  the  matter  of  the 
amount  allowed  for  seed,  and  for  profit  on 
the  manufacture  of  seed,  and  a  re-examlna- 
tion  and  reconsideration  of  the  evidence  aud 
of  the  law  of  the  case  have  led  us  to  con- 
-clude  that  the  suggestion  Is  well  founded. 
The  defendant  was  at  fault  in  obstructing 
Loggy  Bayoa  with  its  bridge,  but  the  fault 
-was  entirely  without  malldoua  intent  and  at 


once  acknowledged,  and  the  most  eimest 
and  honest  elTorts  were  nfade  to  repair  It 
The  captain  of  the  boat  which  the  plaintiff 
had  chartered  was  paid  $100  (an  amount  fix- 
ed by  himself)  to  compensate  him  for  the  use 
of  bis  boat,  and  the  defendant  agreed  to  tit- 
nlsh  the  plaintiff  with  another  boat  on  or  be* 
fore  March  27th  that  would  go  through  tbe 
bridge.  In  order  to  comply  with  this  agrw- 
ment,  it  chartered  the  lillie  Barlow  at  $25 
a  day.  and  wired  to  Vlcksbui^  for  a  pilot,  to 
whom  it  agreed  to  pay  $4  a  day,  and  boat 
and  pilot  were  at  hand  before  the  time  rp- 
polnted.  But  unfortunately  one  of  the  boat's 
cylinder  heads  was  blown  out  a  Sunday  in- 
tervened, which  delayed  the  repairs,  and  the 
boat  was  not  ready  to  start  until  the  morn- 
ing of  March  29th.  We  have  held  In  the 
original  opinion  that  the  plaintiff  was  within 
bis  legal  rights  In  declining  to  accept  It  at 
that  time.  It  Is  nevertheless  a  fact  that  be 
might  have  accepted  It  with  but  little  incon- 
venience or  loss,  and  that  his  refusal  to  fnr^ 
nish  tbe  meal  for  tbe  outgoing  cargo,  or  to 
accept  the  offer  that  was  made  to  lilm. 
through  the  attorney  who  had  represented 
and  who  assumed  to  be  then  representing 
blm,  to  pay  $150  and  to  bring  out  his  cotton 
seed  from  Lake  Bisteneau.  was  an  extreme, 
and,  as  we  think,  rather  inequitable,  asser- 
tion of  those  rights.  The  defendant,  through 
its  representative,  was  told  that  It  could 
bring  ont  tbe  seed,  but  that  the  plalntltTs 
claim  could  not  be  settled  unless  It  also  paid 
$400;  and,  this  demand  being  considered  un- 
reasonable, the  plaintiff  paid  the  boat  and 
the  pilot  which  It  had  employed  something 
over  $100.  and  discharged  tbem,  with  the  ex- 
pectation that  It  would  be  called  on  to  an- 
swer in  an  action  in  damages.  Such  an  ac- 
tion was  brought  at  once  in  the  parish  of 
Red  River;  the  plaintiff  claiming  tben,  as 
he  claims  now,  $2,650,  and  including  In  his 
claim  the  alleged  value  of  tbe  cotton  seed, 
tben  lying  on  the  shore  of  Lake  Bistenean, 
within  three  miles  of  bis  plantation  and  of 
the  store  conducted  by  his  son  and  son-in-law 
with  capital  furnished  by  him,  which  seed 
he  assumed  to  abandon  as  in  a  case  of  total 
loss;  and.  tbe  action  thus  brought  having 
been  dismissed,  he  brought  the  present  suit 
In  the  parish  of  Caddo.  We  think  that  the 
plaintiff's  demand  was  unreasonable,  and 
that  whilst  it  was  perhaps  the  duty  of  the 
defendant,  having  the  boat  at  hand,  to  have 
brought  out  the  seed,  yet  that  its  failure  to 
do  so  gave  to  the  plaintiff  no  right  to  aban- 
don the  seed  as  in  case  of  total  loss.  The 
evidence  shows  that  It  was  rather  lato  to 
have  made  It  available  as  a  fertilizer  daring 
the  planting  season  of  1899,  and  that  it  could 
not  profitably  have  been  shipped  elsewhere 
for  milling  purposes;  but  It  also  shows  that 
It  could  have  been  protected  where  it  was  at 
a  cost  not  exceeding  $50,  or  stored  in  a  tm.- 
cant  house  not  more  than  a  half  mile  distant 
and  that  It  could  have  been  preserved,  and 
would  hare  been  quite  m  muabla^  IC  not 
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more  raluabte,  He  next  season.  The  plaiutlff, 
howeyer,  havtaig  adopted  the  theory  of  aban- 
donment, persisted  In  It  to  the  end,  and  not 
onl7  did  neither  he  nor  fals  representatives, 
■who  were  on  the  spot,  pay  any  attention  to 
the  seed,  of  which  they  were  In  possession, 
but  they  seem  to  have  allowed  It  to  be  under- 
stood that  It  belonged  to  nobody;'  and  plain- 
tUTs  son  testlfles  that  he  actually  saw  the 
wagons  of  his  neighbors  going  to  haul  it 
away  without  making  any  comment  or  ob- 
jection. The  names  of  SMne  of  those  nelgh- 
bora  are  glren,  and  In  view  of  the  testimony 
referred  to,  and  of  the  fact  that  It  Is  not  sug- 
gested that  they  were  dishonest  people,  we 
think  the  presumption  a  fair  one  that  the 
I^alntiff  or  his  representatlTes  practically 
gave  the  seed  away,  which  they  certainly 
had  no  right  to  do  at  the  expense  of  the  de- 
fendant Beyond  this,  there  Is  considerable 
conflict  in  the  testimony  as  to  the  quantity 
of  seed.  Plaintiff's  son  testldes  that  he 
weighed  four  or  five  of  the  sacks,  and  that 
their  average  weight  was  140  pounds;  and 
there  la  further  testimony.  In  support  of  this 
statemmt  as  to  the  manner  In  which  the 
racks  were  filled,  showing  that  they  were 
suspended  and  the  seed  rammed  In  with  pes- 
tles; and  we  must  aec^t  this  evidence  as 
conclnalve.  upon  the  question  of  weight 
though  disinterested  witnesses,  engaged  In 
the  business  of  handling  seed,  testify  that 
the  average  weight  of  seed.  In  commerce,  Is 
100  pounds  to  the  sadc.  The  more  serious 
conflict  Is  as  to  the  number  of  sacks.  The 
same  witness  for  plaintiff  states  that  be 
counted  them  when  they  were  hauled  to  the 
landing,  and  that  there  were  1,500  sacks, 
whilst  two  witnesses  for  the  defendant  who 
were  sent  to  Port  Bolivar  for  the  purpose  Im- 
mediately after  the  refusal  of  the  plaintiff  to 
accept  the  Llllle  Barlow,  testified  that  they 
counted  them  and  found  only  760  sacks;  and 
one  of  these  witnesses  further  testifies  that 
about  that  time  he  met  the  witness  for  the 
plaintiff,  above  referred  to,  and  that  the  lat- 
ter t<^  him  that  there  were  abont  800  sacks 
at  Port  Bolivar,  and  from  150  to  200  at  Vlck- 
cr's  landing.  This  statement  Is,  however, 
denied  by  the  witness  te  whom  It  Is  attribut- 
ed. Upon  the  other  hand,  a  witness  who 
lives  In  the  neighborhood,  and  who.  It  ap- 
pears, had  ordered  a  half  ton  of  meal  from 
the  plaintiff,  hdng  examined  under  commis- 
sion, as  a  witness  tor  the  plaintiff.  Is  asked, 
"Do  you  know  of  any  seed  accumulated  In 
March  or  thereafter.  1898  [1899],  on  the  bank 
of  Lake  Bisteneau?  If  so,  how  much  seed 
was  there,  and  what  became  of  those  cotton 
seed?"  To  which  he  replied:  "I  do.  I  do 
not  know  how  much,  but  suppose  tliat  there 
were  somewhere  between  five  hundred  and 
a  thousand  sacks."  And  he  further  tesUfles 
that  the  seed  was  hanled  away  by  persons 
whom  he  nanws,— being  the  neighbors  to 
whom  we  have  already  referred.  The  plain- 
tiff claims,  and  so  testifies,  that  the  seed  "was 
wortb  97  «  twi  on  Lake  Kstcneau.  and  18 


at  his  mill,  at  Cabin  Paint  and  that  the 
freight  by  the  boat  was  to  have  been  $1.25 
a  ton.  Other  witnesses,  doing  a  much  larger 
milling  business,  at  Shreveport  testify  that 
they  bought  see^  at  95.SO  and  $0  a  ton  f.  o. 
b.  throughout  the  country,  but  would  not 
have  bought  it  at  all  on  Lake  Bisteneau,  be- 
cause of  the  difficulty  of  getting  It  out  and 
that  It  was  worth  abont  98  at  their  mills. 
The  plaintiff  claims  that  his  sacks  were 
worth  10  cents  each.  The  witnesses  men- 
tioned testis  that  seed  sacks  were  worth 
abont  half  that  amount  The  plaintiff,  who 
had  about  one  year's  experience  In  milling, 
whose  mill  was  operated  for  11^  hours  dur- 
ing the  day,  working  up  a  ton  of  seed  an 
hour,  and  was  shut  down  at  Mght  testifies 
that  hlB  profits  firom  the  manufacture  of  seed 
amounted  to  $4  a  ton,  though  the  seed  Itself 
was  worth  f9.  Another  witness,  who  has 
been  In  the  business  for  many  years,  who 
manages  a  mill  that  runs  day  and  night,  and 
consumes  abont  14  times  as  much  seed  In 
24  hours  as  that  of  the  plaintiff,  and  who 
gets  his  seed  at  75  cents  less  a  ton  than  the 
seed  In  question  would  have  cost  the  plain- 
tiff according  to  his  own  statements,  testi- 
fies that  the  profits  In  the  milling  amount 
to  abont  fl.50  a  ton,  that  there  Is  great  ad< 
vantage  and  economy  In  running  a  mill  con- 
tinuously, and  that  for  that  reason  the  prac- 
tice Is  universal  In  all  large  mills. 

To  tbeae  facts  we  are  of  opinion  that  the 
1^1  prlndE^  which  should  be  applied  are 
those  which  have  t>een  recognized  by  the 
courts  and  text-writers  as  follows,  to  wit: 
"The  authorities  agree  that  after  a  wrong 
has  been  committed  the  damaged  party  shall 
not  Increase  It  and  that,  If  be  does,  he  shall 
have  no  right  to  complain  of  loss  or  injury 
sustained  by  his  willful  acts  of  commission 
or  omission."  Beers  t.  Board  of  Health,  35 
La.  Ann.  1132.  48  Am.  Rep.  256;  Judlce  v. 
Railroad  Co.,  47  La.  Ann.  255,  10  South.  816; 
Alrey  v.  Car  Co.,  50  La.  Ann.  653.  23  South. 
512;  Bader  v.  Railroad  Co.,  62  Ia.  Ann. 
1000,  27  South.  684;  Carr  v.  Land  Co.,  105 
La.  230,  29  South.  715.  "Where  a  party  la 
entitled  to  the  benefit  of  a  contract  and  can 
save  himself  from  a  loss  arising  from  a 
breach  of  It  it  Is  his  duty  to  do  It  and  he 
can  charge  the  delinquent  with  such  dam- 
ages only  as  with  reasonable  endeavors  and 
expense  he  could  not  prevent"  Warren  v. 
Stoddart,  105  U.  S.  224,  26  L.  Ed.  1117.  "The 
duty  is  not  arbitrarily  Imposed  upon  the  In- 
jured party  to  do  or  amend  the  work  of  the 
other,  or  to  finish  It,  but  only  when  It  Is  a 
reasonable  duty  that  he  ought  to  do,  Instead 
of  passively  allowing  a  greater  damage." 
1  Suth.  Dam.  pp.  150,  151.  And  so  applying 
them,  we  conclude  that  In  allowing  75  cents 
per  ton  on  100  tons  of  seed,  as  the  difference 
between  the  value  at  Lake  Bisteneau  and 
at  Cabin  Point  after  deducting  cost  of  trans- 
portation, and  adding  thereto  $50  as  the  prob- 
able cost  of  preserving  the  seed  at  Lake 
Blsteiwan.  the  Judge  a  qno  has  givaD  tba 
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plaintiff  aH  that  be  IB  entitled  to  upm  fbat 
Item  of  blB  claim.  Ab  to  the  claim  for  loss 
of  profits  -which  might  have  been  made  upon 
the  manufacture  of  the  seed,  the  defendant 
Is  not  liable  therefor  In*  any  aspect  of  the 
case,  since.  In  the  first  place*  there  was  noth- 
ing, so  far  as  we  are  Infwmed,  to  have  pre- 
vented the  plaintiff  from  buying  and  manu- 
facturfng  other  seed,  nor  does  It  appear  that 
he  did  not  run  bis  mlU  to  Its  full  capacity 
during  the  entire  season;  and.  In  the  next 
place,  tmlesB  there  are  nnnsual  conditions, 
which  are  not  established  In  this  case,  the 
limit  of  a  Carrie's  liability  for  the  nondeliv- 
ery of  goods  la  the  value  of  the  goods  at  the 
place  of  destination  at  the  time  at  which 
they  should  have  been  deilvered,  and  this  the 
plaintiff  has  been  allowed,  less  the  Iobs  oc- 
casioned by  his  failure  to  take  care  of  the 
goods  In  question  at  the  place  from  which 
th^  were  to  have  been  shipped.  The  com- 
putation contained  In  the  opinion  handed 
down  sfaoQld  tiierefore  be  amended  by  redu- 
cing the  Item  of  $447.20.  relating  to  the  value 
of  the  seed,  to  175,  by  adding  $50  as  the 
probable  cost  of  pres^vlng  the  seed,  and 
by  striking  out  the  item,  "Profit  on  the 
manufacture  of  seed,  $275."  which  would  re- 
duce the  Judgment  as  rendered  by  us  to 
$322.50. 

It  Is  therefore  ordered  and  adjudged  that 
the  decree  heretofore  rendered  be  amended 
by  reducing  the  amount  thereof  to  $^2.S0, 
and.  as  thus  amended,  that  It  be  now  made 
the  final  Judgment  and  decree  of  this  court. 


a07  La.) 

WILSON  r.  BANNEB  LUMBBB  CXX, 
Limited.  (No.  14M.)> 

(Supreme  Court  of  Loalsiana.   Jane  16,  1902.) 

DEATH    OF  MINOR— RIGHT    OV  ACTION— DI- 
VORCE OF  PARENTS— INJURY  TO  SERV- 
ANT—FELLOW SERVANT. 

1.  The  right  of  action  to  recover  damages 
for  the  death  of  a  miuor  child  Burvives  in  the 
father  or  mother,  or  "either  of  them."  If  the 
wife  has,  previous  to  the  death  of  the  child, 
obtained  a  divorce  from  her  husband,  and  has 
the  care  of  the  minor  children,  she  can  bring 
the  action  without  his  aothorlzatioii. 

2.  Her  right  to  recover  the  amount  of  the 
damages  is  not  affected  b^  the  fact  that  she 
remarried  prior  to  the  accident. 

3.  Where  an  employer  returns  his  laborers 
to  their  homes  by  meaus  of  a  hand  car,  a  num- 
ber of  miles  from  worlt,  after  working  hours, 
the  employer  is  liable  in  damages  for  an  ac- 
cident which  happened  while  so  returning 
home,  due  to  the  negligence  of  the  foreman  In 
charge  of  the  meOf  even  though  the  accident 
happened  after  the  day's  work  had  hecm  com- 
pleted. 

4.  A  water  boy  is  not  a  fellow  servant  of  a 
section  foreman,  within  the  meaning  of  the 
law  gOTo-niiig  toe  negligence  of.empKvAs. 

(SyllaboB  by  the  OonrL) 

Appeal  from  Judicial  district  court,  parish 
of  Tangipahoa;  Robert  B.  Reld,  Judge. 

Action  by  Sarah  M.  Wilson  against  the 
Banner  Lumber  Company,  Limited.  Judg- 

*  Rebearing.  denlad  Join  »,  INt 


ment  for  plaintiff,  and  defendant  appealB. 
Modified. 

O.  P.  Amacker,  James  Houston  Price,  and 
Clay  Elliott,  for  appellant  Garter  A  Btodc 
and  Kemp  &  Kemp,  for  appellee^ 

BREAUX,  J.  Plaintiff  luea  to  noaertr 
$10,000  from  the  defenduit  as  damages  for 
the  death  of  her  son  Oscar  Duncan.  8be  Is 
the  divorced  wife  of  Martin  Duncan,  and  the 
present  wife  of  Wright  Wilson. 

Defendant,  In  the  first  place,  Interposed  a 
bUI  of  exceptions  on  the  ground  that  plaintiff 
has  no  right  to  bring  this  suit,  becanse  Mar- 
tin Duncan,  her  former  husband,  Is  not  a 
party  to  the  suit,  and  plaintiff,  since  her  di- 
vorce, havhig  remarried,  b»  statns  has  so 
changed  that  she  cannot  bring  this  snit  The 
ccmtentlon  on  the  i»art  of  the  defendant  Is 
that  the  fatiier's  name  Is  always  before  the 
mother;  that.  If  one  has  the  right  to  sue.  It 
Is  vested  In  the  father,  and  not  In  the  mother. 
By  the  statute  of  1884,  No.  71,  the  right  of 
action  survives  In  the  name  of  Uie  father  and 
mother,  or  either  of  them.  The  language  of 
the  statute  Includes  both  of  them.  The  mar- 
riage relations  having  been  dissolved,  0» 
mother  can,  without  being  Joined  ber  for- 
mer husband  to  authorize  ber,  bring  salt  for 
damages.  The  statute  did  not  single  out  the 
father  as  the  only  one  In  whom  the  right  sur^ 
vived,  nor  did  It  look  to  the  necessity  of  suing 
In  the  name  of  both,  but  opressly  states 
that  the  "father  and  motber,"  or  ''ettfaer  of 
them."  Having  used  the  words  **^thCT  of 
them"  to  exj^rcBs  the  legislative  will,  the 
courts  are  without  authority  to  exdude  the 
motiier  from  whatever  right  the  act  in  ques- 
'tlon  may  confer.  The  mother  sued  for  the 
divorce  In  question.  It  was  granted  at  iier 
Instance,  and*  we  infer  that  she  was  by  the 
decree  left  In  charge  of  the  minor  children, 
and  that  the  right  survives  In  b«  only  In  case 
a  divorce  Is  obtained  against  the  father.  Be 
that  as  It  may,  the  mother  has  the  r^bt  to 
stand  In  Judgment  after  the  divorce  has  been 
obtained,  and  Bhe  Is  not  cut  off  from  tiie  right 
of  recovering  because  she  has  obtained  a  di- 
vorce, nor  because  Uie  became  the  wife  of  an- 
other man  after  she  bad  obtained  a  dIVOTce. 

Defendant,  In  the  second  place,  pleaded  the 
exception  of  no  cause  of  action.  Defendant 
directs  our  attention  to  plaintiff's  averment 
that  her  son  with  his  colaborers  were  on  their 
way  home  after  the  labor  of  the  day  was 
over,  which  excludes  the  Idea  that  they  were 
In  defendant's  service  at  the  time  be  met  his 
death,  claiming  that  the  contention  that  de- 
fendant Is  liable  for  acts  of  men  not  alleged 
to  have  been  engaged  In  doing  defendant's 
work  at  the  time  the  act  vras  done  cannot  be 
supported.  The  laborers  of  defendant  (among 
them,  plaintiff's  son)  had  to  be  taken  to  a 
distance  of  about  18  miles  every  day  to  their 
place  of  work  and  return.  They  were  con- 
veyed morning  and  evoilng  on  defendant's. 
hand  car.  This  mode  of  conveyance  had  to 
be  resorted  to  In  order  to  obtain  tba  labw  at 
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the  place  needed.  There  was  at  least,  we 
take  it  acqnleseeiiGe  of  d^endant  In  pmnlt- 
ting  a*  laborers  to  ride  aa  the  band  car 
when  returning  borne  as  tbey  were  returalns 
on  this  occasion. 

The  defendant  fnrtber  contends,  again  by 
■way  of  exception,  fliat  j^intUTa  eon  was  the 
fellow  workman  <tf  tbe  section  foreman  who 
had  cbarge  of  Ibe  hand  car  wblch  collided 
with  tbe  animal  on  tbe  road.  They  were  not, 
in  our  view,  aa  rdatea  to  work  In  defendant's 
service,  fdlow  aemmts.  One  was  in  cbarge 
<if  men,  Inctndlng  plalntUTs  son,  and  received 
Inrger  wages  than  those  who  worked  under 
l.'.m.  Tbe  son  of  plalntUf  was  a  water  boy, 
nnd  was  paid  00  cents  a  day  for  his  work. 
He  was  emplDyea  by  tbB  section  foreman  who 
was  la  charge  of  the  hand  car.  who  had  antbor- 
ity  to  onidoy  the  gang  of  mea  who  worked 
under  him.  He  (plalntUTs  son)  was  riding, 
BS  CDStomary,  wltb  other  bands,  returning  in 
(he  eroilng  after  the  day's  work  had  been 
finished.  The  section  foreman  bad  control  of 
the  hand  car  and  the  direction  of  tbe  men 
who  rode  on  this  car  after  tbe  day's  work,  re- 
turning to  their  homes.  Tbe  master,  as  re- 
lates to  safety  In  mnnlng,  owed  some  duty  to 
the  workmen;  and  the  act  of  its  employ^ 
when  the  accident  happened  was  not  the  act 
of  plaintlfTa  son,  but  tbe  act  of  tbe  master. 
We  come  to  tbe  qnestion  of  fellow  servant  In 
tbe  order  of  the  case.  A  fellow  sorrant  ceas- 
es to  be  snch,  and  becomes  a  vice  principal, 
whoi  be  Is  clothed  wltb  power  of  control  and 
direction,  and  In  tbe  exercise  of  snch  power 
Is  intrusted  with  tbe  performance  of  some 
positive  dn^  owed  to  other  employes,  and  | 
which  has  devolved  on  him  from  the  master,  j 
Barrows,  Neg.  p.  131.  "As  In  the  case  of  the 
conductor  of  a  train,  the  foremen  of  section- 
men,  -the  foremen  of  railroad  yards,  tbe  serv- 
ant exercising  tbe  stqiervlsion  represents  the 
master  In  tbe  per/ormance  of  a  master's  dnty, 
and  hence  by  bis  negligence  tbe  master  may 
become  liable.*'  Thomas.  Neg.  p.  868. 

The  erceptions,  we  think,  were  properly 
OTermled  by  tbe  district  court. 

This  brings  as  to  a  consideration  of  tbe 
merits,  and  primarily  to  the  facts  of  the  case. 
In  August  last.  plalntUTs  son  was  violently 
thrown  from  the  hand  ear.  which  collided 
with  a  cow  on  tbe  track,  and  was  Instantly 
killed,  and  tbe  foreman  was  sevwely  wound- 
ed. There  were  8  or  10  men  on  the  car,  and 
it  was  mnnhig  down  a  grade  of  about  4  feet 
to  the  100  feet.  There  was  a  cnrve  on  the 
hill,  and  nsnally  ttie  cars  wen  ran  down  this 
hlU  at  a  slow  rate  of  speed.  The  view  was 
not  obstructed  from  tbe  top  of  the  hill  to  the 
place  whm  the  cow  was  struck,  and  tbe  dis- 
tance was  about  200  yards,  and  tbe  animal 
was  In  fVen  view  of  tbe  men  on  tbe  hand  car 
from  the  time  it  turned  the  grade  to  tbe  place 
of  the  accident.  In  othw  w<»:ds.  It  could 
bmve  been  seen  a  distance  of  about  200  yards 
before  It  was  struck.  This  animal  was  at 
tbe  loww  edge  of  what  tbe  witnesses  refer  to 
mm  tbe  "dump,**  and  started  slowly  to  walk  to 


and  on  tbe  trade  The  distance  between  tbe 
lower  edge  of  this  dump  and  tbe  track  was 
about  10  feet  It  vras  at  this  time  that  the 
men  on  the  car  attempted  to  drive  away  the 
cow  by  hallooing  at  It,  but  In  thia  tbey  en- 
tirely failed,  as  It  continued  to  cross  at  some 
little  distance  in  front  of  the  car  until  it  was 
struck,  and  It  was  also  killed.  From  the  tes- 
timony we  glean  that  In  coming  down  that 
hill  it  was  the  part  of  prudence  and  good 
judgment  to  run  slowly  and  to  keep  the  car 
well  In  hand.  The  violence  of  the  Impact,  as 
shown  by  the  result,  shows,  we  think,  that 
on  this  occasion  the  machine  was  not  well  In 
baud,  and  from  the  testimony  we  Infer  that 
the  veed  was  faster  than  it  should  have 
been  down  the  grade  hi  question.  We  infer 
that  even  after  they  began  hallooing  to 
frighten  tbe  cow  off,  If  the  car  had  been  un- 
der complete  cimtrol  It  would  have  been  possi- 
ble to  stop  It  In  time  to  avoid  loss  of  life. 
The  testimony  creates  the  Impression  that 
ordinary  care  was  wanting  in  this  instance. 
On  these  men  went  on  their  way  home  through 
curves  and  cuts,  and  were  perhaps  slow  about 
stopping  for  anything.  This  was  innocent 
enough,  but  not  consonant  with  rules  and 
usage  which  It  is  well  to  observe  for  the 
sake  of  safety  and  to  aTold  accidents.  De- 
fendant controverted  this  view  of  tbe  case, 
and  called  only  one  witness,  the  section  fore- 
man, whose  testimony  Is  at  Tarlance  with 
that  of  j^lntUTs  witnesses.  The  members 
of  the  Jury  In  all  probability  were  familiar 
witii  the  locality,  knew  the  vrltnesses,  and 
heard  tiiem  testify.  We  have  not  found  that 
they  erred  In  finding  a  rerdlct  tax  tbe  plain- 
tiff. 

The  boy  killed  was  16  years  of  age,  Us 
wages  were  very  Httle,  and  we  Infer  that  be 
contributed  rery  little.  If  anythhig,  to  the 
airport  of  bis  mother.  A-ttec  majority  the 
obligation  to  hand  over  bis  wages  to  his  moth- 
er would  have  come  to  an  end.  At  21  years 
of  age  he  would  then  have  owed  only  alimODy. 
The  aUmooy  of  the  son  to  tbe  mother  is  never 
large.  For  these  reasons,  we  have  concluded 
to  reduce  the  amount  of  ttie  Todlct  to  f2,000. 

For  reasons  assigned.  It  Is  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  ap- 
pealed from  Is  amended  by  reducing  the 
amount  of  damages  from  $3,838.38,  with  legid 
Interest  to  92,000,  with  legal  interest  thereon 
from  time  set  oi^  in  tbe  Judgmoit  amended. 
It  Is  further  decreed  that  plaintiff  and  ap- 
pellee pay  the  costs  of  appeaL 


a07  La.) 

STATE  V.  BAPTISTE.    (No.  14,477.)i 
(Supreme  Court  of  LonlBlana.  June  16t  1002.) 

ORIHINAL  UW— CONTINDAHCB-^&PPUL- 

RBVIEW. 

1.  An  application  for  del&j  because  ot  the 
absence  of  witnesses  is  properly  refused  where 


*  RehearlDg  d«iil«l  Juns  »,  1902. 

1 1.  8m  criminal  Imw,  voL  U,  Cmt  Die  I  UtL 
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iii>  sbotrbig  li  made  tbat  the  presence  of  the 

tritDesses  can  be  secured  at  the  future  day. 

2.  A  ruling  of  the  lower  court  will  not  be 
reriewed  oo  facts  not  positiTeljr  shown  by  the 
bitt  of  exceptiODa  to  hare  been  caUed  to  the  at- 
teutloD  of  tnc  Judge  at  the  time  of  the  ruling. 

Blaiichard,  J.,  dissraithis. 

(SyUaboB  by  the  Coort.) 

Appeal  from  Judicial  district  court,  parish 
of  Acadia;  Conmd  De  BalUou,  Judge. 

Joe  Bttptiste  was  coDvlcted  of  murder,  and 
appeals.  AiDrmed. 

John  J.  Roblra  (Story  &  Pugh,  of  counseD. 
for  appellant  Walter  Oulon,  Atty.  Oeu.,  and 
Wmiam  CampbeU,  Dlst  Atty.  (Lewis  Gulon, 
of  couusel),  for  the  State. 

PROVOSTS,  J.  The  ddlendant  waa  con- 
Tleted  of  monter,  and  sentenced  to  be  hanged. 
He  complains  that  he  was  denied  the  bene- 
fit of  compulsory  proceea  to  procure  the  at- 
tendance of  his  witnesses.  Hla  trial  being 
fixed  for  the  90th,  he  on  the  28th  applied  for 
an  order  to  procure  witnesses  living  In  the 
parish  of  Orleans,  and  the  Judge  made  an 
order  accordingly.  On  the  day  of  the  trial, 
defendant  asked  for  the  postponement  of  the 
trial  on  the  ground  that  the  sheriff  of  Orleans 
had  not  yet  made  any  return  on  the  subpcenas 
that  had  been  sent  to  him  for  s^vlce,  and 
that  defendant  could  not  go  to  trial  without 
the  witnesses  for  whom  the  subpoenas  bad  Is- 
sued. The  Judge  denied  the  request,  and 
defendant  reserved  a  bill  of  exceptions.  For 
tbe  Inteillgent  discussion  of  the  point  present- 
ed In  this  bill.  It  is  necessary  to  transcribe 
the  bill.  It  Is  as  follows:  "Be  It  remembored 
that  on  the  24th  day  of  the  month  of  April, 
1002,  this  case  was  duly  fixed  for  trial  by 
the  district  attorney  for  the  30tb  day  of  April, 
1902,  and  on  the  — -  day  of  April,  A.  D.  1902, 
on  motion  of  district  attorney,  was  reassigned 
to  tbe  1st  day  of  May.  A.  D.  1902.  That  on 
the  2Sth  day  of  April,  A.  D.  1902,  he  and  bis 
.counsel  having  only  then  discovered  tbe 
whereabouts  of  two  very  impOTtant  witness- 
es, to  wit,  Bob  Ooleman  and  Kid  Broadle,  he 
at  once,  through  bis  counsel,  made  application 
as  hereunto  attached  and  made  part  hereof. 
That  the  said  two  witnesses  were  In  the  dty 
of  New  Orleans,  and  that  the  counsel  for  tbe 
defendant  furnished  the  proper  officers  with 
the  address  of  the  said  witnesses,  or  of  the 
place  where  they  could  be  found.  That  the 
testimony  of  the  said  witnesses  would  have 
been  to  the  effect  that  he  was  acting  strictly 
in  self-defense  in  killing  tbe  said  Alcide  Theo- 
phlle,  and  that  they  were  the  only  witnesses 
except  himself  who  would  swear  to  some. 
That  the  said  witnesses.  If  present,  would 
have  sworn  that  Alcide  Theophlle  was  the 
aggressor,  end  that  he  ^uck  the  accused 
several  times  with  a  heavy  bottle  before  tbe 
accused  fired  the  fatal  shot,  and  that  they 
were  the  only  witnesses  by  whom  he  could 
prove  this.  That  on  the  day  assigned  for  trial, 
May  1,  1902,  the  case  was  duly  called  for 
trial,  and  the  defendant,  through  hia  counsel, 


objected  to  behig  tried,  and  aAaA  for  a  post- 
ponement thereof,  on  the  gronods  that  the 
sheriff  of  Orleans  pariah  had  mada  no  re- 
turn on  the  subpoeaoa  laaoed  fra  the  attoid- 
ance  of  said  witnesses;  Uiat  tbe  accused  had 
supposed  that  tbe  said  wltneases  wen  In 
Hooma,  Tarrebonne  pariah.  LonlWaiis,  and 
thar  he  and  tala  counsel  bad  only  dlaooTwed 
that  they  were  In  the  dty  of  New  Orleans 
through  a  letter  received  \xf  the  said  accnsed 
on  the  day  that  the  procen  was  takeo  oat; 
that  he  had  been  omfined  In  tiie  parish  Jail 
since;  and  that  he  and  his  connsd  had  made 
every  effort  to  locate  and  dlacorer  the  said 
witnesses.  That  the  court  refused  to  grant 
a  postponement  of  the  case  until  a  retnm  was 
made  by  the  ahcflff,  tot  tbe  foUoving  rea- 
sons, to  wit:  'By  the  District  AAtocaey:  The 
reassignment  of  the  said  case  was  not  on  mo- 
tion of  the  district  attorn^,  but  1^  mutual 
consent  of  the  attorn^  ot  dtfoidant  herein 
and  the  district  attorney.  The  motion  for 
the  continuance  of  tbe  case  on  account  of  the 
abB«ice  of  the  witnesses  was  properly  over^ 
ruled  by  the  Judge  because  the  appUcatlOB  for 
the  witnesses  was  filed  on  the  day  before  tbe 
trial,  althoi^h  said  case  bad  been  fixed  al- 
ready a  week  previous,  and  said  motion  was 
not  made  according  to  law,  and  did  not  state 
the  number  of  street,  or  name  of  the  said 
street,  where  said  witnesses  were  sui^aed  to 
live.  By  the  Court:  The  case  was  originally 
assigned  for  April  90,  1902,  and  afterwards, 
by  consent,  tbe  ease  was  reassigned  ft>r  May 
1,  1902.  The  subpcena  was  not  applied  for 
within  a  reaswiable  time  before  May  1st, 
and  it  waa  Impossible  to  have  obtained  the  at- 
tendance of  the  witnesses  within  that  d^y. 
No  delay  was  asked  for,  and,  besides,  the  tes- 
timony would  have  been  cumulative  only.  Be- 
sides, the  sheriff  of  Orleans  was  unaUe  to  lo- 
cate the  witnesses;  the  subpoenas  not  show- 
Ing  where  the  witnesses  resided,  except  of 
New  Orleans.'  To  which  ruling,"  etc.  The 
bill  of  exceptions  recites  that  "the  counsd  for 
the  defendant  furnished  the  proper  officers 
with  the  address  of  the  said  witnesses,  or  tbe 
place  where  they  could  be  found."  Assuming 
this  to  be  equivalent  to  a  statemoit  that  tbe 
street  address  was  given  to  the  sheriff  ot  Or- 
leans, nothing  shows  that  the  fAct  of  said  ad- 
dress having  been  given  was  brought  to  tbe 
attention  of  the  Judge  at  the  time  that  he 
was  called  upon  to  rule  on  the  point  of  grant- 
ing further  time  or  not.  The  blU  does  not  say 
tiiat  it  was.  It  recites  that  "counsel  asked 
for  a  postponement  on  the  grounds  that,"  et&; 
stating  spec^cally  and  In  extenso  the 
grounds,  but  not  saying  that  the  street  ad- 
dress of  the  witnesses  waa  furnished,  or 
even  that  defendant  knew  the  street  address. 
So  far  as  the  bill  affirmatively  shows,  the 
Judge  was  not  informed  of  this  address  hav- 
ing been  given,  or  even  of  the  d^endant's 
having  known  the  address.  So  far  as  the  bill 
shows,  the  .ippllcation  for  delay  was  baaed  on 
the  fact  that  subpoenas  for  witnesses  of  no 
fixed  residence,  and  ot  not  sufBdeit  sroml- 
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nence  t<x  their  names  to  be  found  In  tbe  dl- 
rec-torjr,  bad  issued  to  the  shei'lS  of  Orleans, 
T\itliout  the  street  address  of  tbe  witnesses 
being  given,  and  that  said  sheriff  bad  not  yet 
made  any  return.  Under  these  circumstan- 
ces, considering  the  Improbability  of  findins 
tmnsleat  persons  of  no  prominence  In  bo 
iar^e  a  city  as  Xew  Orleans,  we  think  It  was 
fur  the  Judge  to  ctmslder  whether  the  proba- 
bility of  the  presence  of  these  witnesses  at  a 
future  day  had  sufficiently  been  made  to  ap- 
pear for  him  to  postpone  the  trial  of  the  case. 
Matters  of  continuance  and  postponement  are 
necessarily  largdy  within  the  discretion  of  the 
trial  court.  State  t.  Mansfidd,  52  La.  Ann. 
1355,  27  South.  8S7.  This  court  wlU  not  in- 
terfere except  in  a  case  of  clear  abuse  of 
discretion.  The  motion  for  new  trial  was 
made  several  days  after  the  trial,  when  the 
accused  must  have  known  with  certainty 
whether  or  not  there  was  ground  to  hope 
tltat  the  presence  of  the  witnesses  could  be 
secured  at  a  future  day.  and  yet  he  did  not 
intrude  among  his  grounds  for  new  trial  the 
expectation  to  procure  tbese  witnesses  at  a 
future  day.  We  cannot  but  think  his  counsel 
would  have  done  so  for  him.  If  it  Would 
hare  been  possible  to  Justify  the  expectation 
by  proof. 

Defendant  next  complains  of  the  refusal  of 
the  court  to  permit  him  to  offer  evidence  of 
the  dangerous  character  of  the  deceased.  The 
objection  was  that  he  had  not,  by  proof  of  a 
hostile  demonstration  on  the  part  of  the  de- 
ceased, laid  the  foundation  for  the  introduo- 
ticn  of  the  evidence.  Counsel  have  ai^rued 
the  case  t>efore  us  on  the  theory  of  there 
having  been  some  proof  of  a  hostile  demon- 
stration, but  the  judge  states  positively  in  the 
bill  of  exceptions  that  there  was  none;  and 
the  settled  rule  is  that  this  court  will  be  gov- 
erned by  the  statement  of  the  Judge. 

The  third  bill  of  exceptJons  has  not  been 
noticed  by  counsel  either  in  oral  argument  or 
in  brief,  and  It  Is,  besides,  without  merit 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgmeiit  appealed  from  be 
affirmed. 

BLANCUABD,  J.  This  man  Is  under  sen- 
tence of  death.  I  am  constrained  to  dissent 
from  the  opinion  of  the  majority  of  the  Judges 
and  from  the  decree  which  aflirms  the  verdict 
and  sentence  because  I  tlilnk  errur  was  com- 
mitted by  the  trial  court  in  ruling  the  accused 
to  trial,  over  objections  of  his  counsel,  t>e- 
fore  a  return  could  be  bad,  or  was  had,  on 
snbpcenas  for  two  witnesses  for  the  defense 
wblch  had  been  sent  to  the  sheriff  of  the 
parish  of  Orleans  for  service.  The  facts 
were  these:— The  case  on  April  24th  was  as- 
signed for  trial  for  April  30,  1002,  and  on 
April  2Sth  was  reassigned  for  May  1st.  On 
April  28,  1902,  the  accused  being  confined  in 
Jail,  and  thus  not  able  readily  to  locate  his 
witnesses,  obtained  for  the  first  time  Informa- 
tion that  two  of  his  witnesses,  Coleman  and 
Bruadie  were  is  2^ew  Orleans,  wblch  ci^ 


was  several  hundred  miles  distant  from  the 
parish  of  Acadia  where  he  was  held  for 
trial.  He  moved  on  that  day  for  snbpcenas- 
to  issue  for  them.  Tills  motion  was  In  due 
form,  was  sworn  to  by  the  defendant,  and 
the  Judge  granted  an  order  directing  tbe  sub- 
pceuas  to  issue.  The  subpcenas  did  issue  and 
were  sent  to  the  sheriff  of  the  parish  of  Or- 
leans, reaching  him.  It  seems,  on  April  30Lh. 
That  was  the  day  before  the  case  was  fixL-d 
for  trial,  and,  of  course,  It  was  impossible 
for  him  (the  sheriff)  to  search  out  the  wit- 
nesses and  make  his  return  by  Itlay  1st,  the 
day  the  case  was  to  be  called  for  trloL  On 
May  Ist,  the  case  being  called  for  trial,  the 
accused  objected  to  going  to  trial  imtli  the 
sheriff  of  Orleans  parish  had  made  his  return, 
and  asked,  not  for  continuance,  but  for  a 
postponement  until  the  eheriff  could  be  beard 
from.  The  court  refused  this  and  ordered 
the  trial  to  be  proceeded  with.  The  ac- 
cused excepted  to  this  and  brings  the  point 
up  by  bill  of  exc^tiona  duly  signed.  In  his 
application  under  oath  for  compulsory  pro- 
cess to  obtain  the  presence  of  the  two  wit- 
nesses, named,  the  accused  had  sworn  that 
he  expected  to  prove  by  them  that  the  killing 
of  the  man,  for  whose  alleged  murder  be  wa» 
held,  was  purely  in  s^-defense  and  only 
aftw  the  dead  man  had  threatened  to  kill 
him  (the  accused).  In  tbe  bUl  of  exceptions 
it  is  set  forth  that  counsel  for  the  accused  in 
causing  the  subpoenas  to  issue  had  furnished 
the  proper  offlcei-s  with  the  address  In  New 
Orleans  of  tbe  wltneMes,  or  the  place  where 
they  could  be  found.  The  bill  also  reiteratea 
what  was  expected  to  be  proven  by  the  wit- 
nesses, as  above  given,  and  that  they  were 
the  only  witnesses  except  himself  who  could 
give  that  testimony.  It  also  recites  the 
means  by  which  the  accused  obtained  the  In- 
formation the  witnesses  were  in  New  Or- 
leans, he  supposing  them  to  be  In  Terre- 
tx>nne  parish,  and  that  the  process  to  eompeV 
their  attendance  was  taken  out  on  the  very 
day  be  learned  of  their  presence  In  New  Or- 
leans. It  does  not  appear  otherwise  than 
that  this  was  the  first  application  for  a  con- 
tinuance or  [Kwtponement  of  the  case. 

The  constitution  gives  an  accused  person 
the  right  to  compulsory  process  for  obtaining 
witnesses  In  his  favor.  Article  9.  In  cases 
Involving  human  life  it  should  be  liberally 
construed.  H^e  process  had  issued  and 
reached  the  shwlff  in  a  distant  parish  on  the 
day  before  the  case  was  called  for  trial. 
When  called  for  trial,  on  the  showing  iiifule 
that  the  sheriff  of  the  parish  of  Orleans  bad 
not  had  time,  and  in  the  nature  of  things 
could  not  have  had  time  to  get  his  return 
back  by  the  day  of  trial,  there  should  hare 
been  a  postponement  of  the  trial  until  his  re- 
turn was  made,  or  at  least  until  a  reasonable 
time  for  the  return  had  elapsed.  This  was 
not  done  and  its  refusal  was  error.  It  may 
l>e  the  aubpreuas  did  not  themselves  give 
tbe  street  number  in  the  city  of  New  Or- 
leans where  the  witnesses  were  to  be  found*. 
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but  the  statement  is  made  that  information 
was  glvm  the  sheriff  where  In  New  Orleans 
he  could  find  them.  This  was  a  aufflcient 
compliance  with  the  law.  Even  If  no  street 
number  was  given.  It  did  not  follow  the  sher* 
Iff  could  not,  by  Inquiry,  locate  the  witnesses, 
and,  at  ai^  rate,  a  sufficient  time  should 
have  been  allowed  to  hear  from  bim.  In 
State  T.  Collins.  104  La.  631,  28  South.  180, 
this  court,  commenting  on  the  haste  with 
which  the  trial  of  the  accused  was  brought 
on,  said:— "While  the  zeal  displayed  by  our 
learned  Brother  of  the  district  court  In  the 
prompt  vindication  and  enforcement  of  the 
law  merits  commendatioD,  we  are  yet  con- 
strained to  hold  that,  In  this  Instance,  he 
carried  it  a  little  too  far.  We  differ  from 
him  in  denying  the  continuance  sought  This 
was  a  capital  case.  The  life  of  a  human  be- 
ing waa  at  stake  and  for  the  time  being  It 
wai  sheltered  by  the  presumption  of  Inno- 
cence Great  d^beratlon— an  titter  absence 
of  preclpitancy^hoold  have  characterized 
every  movement  ot  the  court  leading  up  to 
cuivictlon.'*  These  words  are  applicable  here. 
There  waa  too  great  haste  In  the  Instant 
ca8&  A  poBtpimement  (nrdered  for  a  day  lat- 
er In  the  week,  or  until  the  following  week, 
would  have  been  tbe  proper  ruling.  In  that 
time  ihe  sheriff  of  Orleans  parish  would  have 
be^  heard  from.  In  State  v.  Fataf ax  (re- 
cently  decided  and  not  yet  officially  reported) 
31  South.  1011,  Mr.  Justice  Prorosty,  for  the 
court,  said:— "A  snmmona  was  issued  for  the 
witness  and  was  put  In  the  hands  of  the 
iff  of  the  ndghboring  parish  tm  service,  all 
In  time;  but  when  the  case  was  called  for 
trial  the  witness  bad  not  an>eared  and  It 
was  found  that  the  sheriff  had  not  made  any 
return,  and  that  it  could  not  be  known 
whether  he  had  served  the  summons  or  not 
The  defendant  asked  for  a  postponement  of 
the  trial  until  it  could  be  ascertained  wheth- 
a  or  not  any  effort  had  beoi  made  to  serve 
the  Bummcms.  In  other  words,  whether  or 
not  he  bad  had  the  ben^t  of  the  right  of 
compulsory  process  for  obtaining  witnesses  In 
his  favor  secured  to  htm  by  the  constitution. 
Instead  of  granting  this  motion  the  court 
compelled  the  defendant  to  have  recourse  to 
a  regular  application  fbr  a  continuance  on 
the  ground  of  tbe  absence  of  the  witness. 

•  •  •  The  court  ruled  the  defendant  to 
trial  on  the  admission  by  the  prosecution 
that  the  witness  If  present  would  testify  as 
stated  In   the  affidavit  for  continuance. 

*  *  *  We  think  the  trial  should  have  been 
postponed  until  reliable  Information  had  been 
secured  as  to  whether  the  defendant  had 
had  or  not  the  beneflt  of  his  constitutlDnal 
right  of  compulsory  process  for  obtaining  the 
attendance  of  witnesses."  The  case  at  bar 
is  stronger  In  Its  facts  and  circumstances 
calling  for  postponement  than  was  the  one 
Just  referred  to.  In  State  v.  Adam,  40  La. 
Ann.  745,  5  South.  30,  where  the  subpoena  for 
a  witness  had  gone  to  tbe  sheriff  of  a  neigh- 
boring parish  and  no  return  had  beoi  mad^ 


so  that  It  was  not  Imown  whether  tbe  sub- 
poena had  or  had  not  been  served,  tbe  court 
said:  "The  accused  was  entitled  to  know  oi 
such  return  and  In  the  absrace  thereof  conld 
not  be  driven  to  trial.'* 

The  contoitlon  Is  advanced  1^  die  ma- 
jority of  the  court  In  the  instant  case  that 
the  accused  In  a  motion  tot  new  trial  should 
have  renewed  his  objection  to  having  been 
tweed  to  trial  because  of  tbe  nonreturn  of 
the  sheriff  of  Orleans  partdi  oa  the  sub- 
pomas,  and  should  have  shown  by  evidence 
In  support  of  the  mothm  that  the  witnessM 
wa*e  in  New  Orleans  and  their  whereabouts 
thrae.  It  Is  a  fact  that  in  a  motion  Ua  new 
trial  flied  he  did  r^iew  ttils  objection,  but 
how  could  he,  confined  In  JaU,  manage  to 
produce  witnesses  to  show  the  facts  referred 
to?  Such  witnesses  were  themselves  in  New 
Orleans  and  would  have  had  to  be  brought 
tram  that  city  to  Acadia  parish  to  testify. 
This  is  requiring  a  little  too  much  of  a  poor 
devil  of  a  negro  In  c<Hiflnanait  under  con- 
viction for  murdor.  He  did  all  tbe  law  rea- 
sonably required  of  him  when  he  made  hii 
showing  for  postponement  because  of  fbt 
nonreturn  ot  the  sheriff  of  Orleans  paridi  w 
the  sul^nas  sent  to  him.  In  the  Fsfrfax 
Case,  supra,  It  was  not  required  that  sddl- 
tional  Bhowli^  Btaonld  be  made  on  the  trial 
of  the  motion  tot  new  IrlaL  Indeed,  in  no 
case  now  called  to  mind  has  it  ever  been  held 
necessary  to  make  such  additional  showing 
oa  the  hearing  of  an  application  tot  new 
trial. 

I  do  not  think  this  man  has  had  such  a 
trial  as  Is  guarantied  him  by  tbe  constitntka 
and  respectfully  dissent  from  tbe  decree 
which  consigns  hbn  to  the  gallows. 


a07  La.) 

LINDSET  et  ux.  v.  TIOGA  LUMBER  CO., 

Limited.    (No,  14,3C2.)i 

(Supreme  Court  of  Loaisiana.    May  26.  1002.) 

TRIAL— SICKNESS  OF  JUROR-BUBSTITOTION- 
INJURT  TO  BMPLOYfi-WARNlNQ  OF  DAN- 
GER—CONTRIBUTORY  NEGLIQENCB. 

1.  If  after  a  civil  case  tried  by  a  jury  hns 
begun,  and  evidence  addaced.  one  of  the  jai7' 
men  falls  sick  and  Is  forced  to  withdraw,  the 
district  judge  has  tbe  authorit?,  in  the  ab- 
sence of  a  deninud  from  either  plaintiEf  or  de- 
feDdaut  that  the  whole  jury  be  discharged,  or 
that  the  case  be  postponed  or  cootintied,  to 
hare  another  juryman  substituted,  and  the 
trial  proceeded  with;  neither  side  objectiup  to 
the  proceedings  subsequent  to  the  substitution 

2.  An  employer  who  places  an  inexperiencci 
youth  around  machinery  at  n  dangerous  place, 
and  at  work  callius;  for  notice  or  warning  of 
the  danger  to  which  he  would  he  exposed,  and 
tbe  apeclal  necessity  of  vi^lantly  watching  thi: 
movements  of  his  fellow  workman,  is  chario'il 
with  the  duty  of  ^ving  such  notice  and  warn- 
ing, and  if  he  fails  to  do  so  is  liable  for  dam- 
ages  for  resulting  injuries.  If  the  injury  came 
from  the  nepliirence  or  fault  of  his  fellow  work- 
man, the  employer  would  be  liable,  not  for 
that  fault,  but  for  his  own  fault  In  placi&g 
the  injured  party  at  work  and  In  anch  plaes 
without  warning. 

*BBliflarIng  deotod  Jans  UM. 
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3.  An  QDskillful  or  eveo  an  imprudent  act  on 
the  part  of  a  workmao  U  not  necessartl;  a 
fault  on  his  part.  The  nnsWUful  or  impru- 
dent doing  M  an  act  may  nnder  some  cir- 
cumstances be  impotable  as  a  fanlt  to  the 
cuiployer  who  was  charged  with  the  legal  dnty 
either  of  prerentiug  or  guardiug  against  It  by 
proper  inatructions  or  warning,  or  of  declining 
to  make  the  aasignment  to  the  woik. 

ProTOBty,   J.,  dissenting. 

(Syliabas  by  the  Court) 

Appeal  from  Judicial  district  court,  parish 
of  Rapides;  W.  F.  Blackman.  Judge. 

Action  by  J.  T.  LIndsey  and  wife  against 
the  Tioga  Lumber  Company,  Limited.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Afllmied. 

The  plaintiffs  in  this  suit  are  the  father 
and  mother  of  Dan  Llndsey,  a  minor,  who 
died  from  the  effect  of  injuries  received  by 
him  while  In  the  employ  of  the  defendant 
company.  It  Is  charged  that  the  deceased 
had  been  working  for  defendant  about  five 
days,  bis  employment  being  to  catch  lumber 
after  being  dropped  from  the  saws  to  the 
live  rollers  on  its  way  to  the  edger  at  the 
plant  of  the  defendant  company;  that  he 
was  placed  at  a  point  between  the  edger  and 
the  Uye  rollem,  and,  as  the  lumber  dropped 
from  the  saws  and  was  carried  on  these  live 
rollers,  the  end  of  a  piece  of  lumber  struck 
him  across  the  lower  portion  of  the  body 
witb  sufficient  force  to  shoTe  him  from  bla 
position,  against  the  edger.  and  Inflicted  up- 
on him  a  serloua  wound,  which  caused  his 
death  about  24  hours  after  the  accident. 
That  their  son  was  a  boy,  inexperienced  as  a 
mill  hand,  and,  being  placed  by  the  defend- 
ant in  this  Gangeroua  position,  it  was  defend- 
ants' duty  to  have  informed  him  of  the  dan- 
ger of  the  pMltlon,  which  tb^  failed  to  do; 
that  the  position  In  which  be  was  directed 
and  ordered  to  stand  to  perform  the  labor 
and  work  he  was  set  to  do  was  attended 
with,  and  he  was  subjected  to,  greater  dan- 
ger than  was  necessary  for  the  proper  exer- 
cise of  ths  functions  of  hla  employment; 
that  the  machine  In  use,  and  through  the 
nse  of  which  their  son  was  killed,  was 
fanlty,  old  style,  and  defective,  and  entailed 
great  and  unnecessary  risk  and  danger  upon 
the  employes,  and  that  the  plant  was  faulty 
and  defective  In  its  construction,  and  the 
situation  and  location  of  the  machinery  there- 
in, and  that  the  accident  complained  of  was 
due  In  great  measure  to  this  faulty  constmc- 
tlon  and  location;  that  the  Injury  and  Its  re- 
sults were  occasioned  by  gnws,  wanton, 
criminal  negligence  of  the  defendant  compa- 
ny; tbat  defendants  carelessly  and  negligent- 
ly failed  and  refused  to  give  the  deceased  1d- 
Btrnctiona  as  to  how  to  guard  agaiuBt  danger 
In  the  exercise  of  the  duties  placed  upon 
him  by  the  commands  of  his  employers,  al- 
though they  well  knew  they  were  placing 
him  In  a  dangerous  position,  and  he  knew 
nothing  of  the  manner  of  catching  lumber 
from  the  live  rollers,  and  of  the  danger  of 
the  lumber  striking  him  In  Its  passage  from 
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the  live  rollers,  and  that  It  was  absolutely 
necessary  that  he  have  such  Instructions; 
tbat  their  son  was  a  common  laborer,  having 
no  experience  in  said  work,  and  tbat  the  loss 
of  bis  life  was  caused  by  no  fault  or  negli- 
gence of  bis,  but  wholly  by  the  fault  and 
n^IIgence  of  defendant  and  Its  agents  In 
Commanding  bim,  and  falling  to-  give  him 
any  Instractions  as  to  the  character  of  the 
work  which  be  was  expected  to  perform,  and 
the  means  of  guarding  against  accidents  In 
performing  such  work;  tbat  be  was  a  youth 
17  years  of  age,  strong,  and  enjoying  good 
health;  tbat  defendants  hired  him  without 
their  consent  and  knowledge,  and  after  bis 
wound  and  subsequent  death  they  could  easi- 
ly have  notified  the  father  and  mother  of 
the  accident  to  bim,  so  that  they  might  have 
been  with  him  at  his  death;  that  the  com- 
pany absolutely  refused  and  failed  to  notify 
them,  but  attempted  to  keep  it  a  secret  from 
them,  and  It  was  fully  two  months  after  bis 
death  before  they  received  notice  of  the 
same,  through  a  friend.  They  averred  that 
they  tiad  been  damaged  in  the  sum  of  fo.OOO, 
In  the  loss  of  bis  association  and  comforting 
aid  and  assistance  their  son  would  have  been 
to  them  in  their  support,  and  In  the  grief  and 
bereavement  they  bad  suffered.  Defendants, 
after  pleading  the  general  Issue,  denied  spe- 
cially that  any  accident  occurred  to  the  de- 
ceased through  any  fault  or  negligence  of 
theirs.  They  averred  that,  if  any  acddent 
happened  to  bim,  It  was  his  contributory  neg- 
ligence, and  on  account  of  the  negligence  of 
bis  fellow  servants  who  were  working  with 
bim  on  the  live  rollers.  They  denied  that 
deceased  was  a  minor,  and  tbat  they  knew 
who  bis  parents  were,  or  tbat  they  sought  to 
conceal  bis  death  and  had  refused  to  noti^ 
his  parents.  Tbey  specially  denied  that'  the 
deceased  was  subjected  to  any  danger  by 
their  order,  and  averred  tbat  the  deceased 
sought  from  them  the  employment  at  which 
he  was  said  to  have  been  hurt.  They  denied 
tbat  the  machinery  used  by  tbem,  and  by 
which  the  deceased  was  said  to  have  been 
injured,  was  faulty,  old  style,  or  defective, 
or  that  it  entailed  greater  and  unnecessary 
risk  and  danger  upon  the  laborers  than  was 
usual  and  necessary.  Tbey  denied  tbat  It 
was  defective  in  Its  construction,  location, 
and  situation.  The  case  was  tried  by  a  jury, 
wUch  returned  a  verdict  of  $5,000  damages 
In  favor  of  plaintiffs  against  defendant  Aft- 
er an  unsuccessful  attempt  to  obtain  a  new 
trial,  defendant  appealed. 

White  &  Thornton,  for  appellant.  Wal- 
lace &  Moss  (Byan  ft  Blackman,  of  counsel), 
for  appellees. 

NIOUOLLS.  a  J.  (after  stotlng  the  facts). 
Before  reaching  the  merits,  we  have  to  dis- 
pose of  a  question  raised  by  a  bill  of  excep- 
tions which  we  find  In  the  record,  taken  liy 
defendant  The  bill  recites  that  on  the  trial 
of  the  cause,  after  a  Jury  of  12  had  been  Im- 
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paneled,  the  pleadings  read,  tratlmony  par^ 
tlally  adduced,  and  tbe  trial  proceeded  with 
for  one  day,  on  the  morning  of  the  second 
day  one  of  the  Jurors  who  had  been  sworn 
In  the  case  was  reported  sick  and  unable  to 
attend  court,  whereupon  the  presiding  judge 
ordered  that  additional  Jurors  be  summoned, 
as  In  case  of  talesmen,  to  supply  the  place 
of  the  said  Charles  Turner,  to  which  ruling 
counsel  for  defendant  objected  on  the  ground 
(see  Moffet  v.  Koch,  loe  La.  371,  31  South. 
40)  that  It  was  Incompetent,  after  a  Jury  had 
been  Impaneled,  a  part  of  the  testimony  ad- 
duced, and  the  trial  proceeded  with,  to  dis- 
charge a  Juror,  and  select  another  to  pro- 
ceed In  his  place,  which  objection  was  over- 
ruled for  the  following  reasons:    "By  the 
Court:    Charles  Turner,  one  of  the  Jurors, 
was  too  111  to  attend  court,~-belng  confined 
to  his  room  with  fever,— «nd  so  notified  the 
court    The  court  ordered  an  additional  Ju- 
ror to  serve  in  the  place  of  the  said  Turner. 
One  Juror  was  offered,  and  both  parties  ac- 
cepted him,  and  the  other  Jurors  were  sworn  j 
oyer.    I  ordered  the  case  to  be  proceeded  \ 
with  de  novo,  by  reading  the  pleadings  and  i 
Introducing  the  evidence.    The  authority  to  • 
do  this  on  the  application  of  either  plaintiff  . 
I  think  Is  fully  recognized  by  the  authorities,  ; 
—particularly  the  decisions  of  our  supreme  : 
court  In  FoUin  v.  Foucher,  8  La.  563-565,  and  ' 
State  V.  Moncla.  3B  lA.  Ann.  868,  2  South,  j 
814,  and  authorities  there  referred  to.    Un-  | 
less  this  power  can  be  exercised  by  a  Judge,  | 
a  civil  jury  case  could  l>e  protracted  almost  ; 
Uidefinltely,  at  great  cost,  delay,  and  Incon-  ■ 
venlence  to  litigants  and  witnesses.    There  I 
can  be  no  resulting  injury  to  defendant,  and  | 
In  this  case  both  plaintiff  and  defendant  ac-  ' 
cepted  tbe  additional  juror."   Counsel  of  de-  i 
fendant  before  us  questions  simply  tbe  right  ! 
and  power  of  the  court  under  the  clrcum-  ! 
stances  shown,  to  bare  substituted  a  new  I 
Juror  for  the  sick  one  without  his  consent 
If  tbe  substitution  itself,  he  says,  was  legal, 
be  has  no  complaint  to  urge  against  the  reg- 
ularity of  the  subsequent  proceedings.  He 
argues  that  tbe  trial  could  not  have  legally 
proceeded  In  the  absence  of  the  Juror;  that 
therefore  the  situation  forcedly  required  either 
that  the  jury  should  be  entirely  discharged, 
and  matters  take  such  shape  thereafter  as 
would  follow  legally  as  the  result  of  a  mis- 
trial, or  that  the  case  should  either  be  post- 
poned or  continued  to  await  the  result  of  the 
Juror's  illuess.    He  says  he  does  not  claim 
the  right  to  select  any  particular  juryman, 
but  the  Jury  being  complete,  accepted,  and 
sworn,  and  the  case  entered  Into,  he  had  the 
right  to  Insist  upon  retaining  him.  We  have 
on  a  number  of  occasions  stated  that  the 
right  of  litigants  In  respect  to  jurors  is  not 
a  right  of  selection,  but  of  rejection.  The 
claim  urged  here  is  one  of  "retention."  That 
the  court  had  the  power  and  right  to  have 
made  the  substitution.  If  done  with  counsel's 
consent.  Is  not  denied.    It  Is  not  therefore, 
tbe  "BUthorltT"  of  tbe  court  wblcb  Is  Im-  j 


pugned,  but  tbe  drcvmstances  under  which 
this  authority  was  exercised.  Defendant  did 
not  seek  to  have  the  Juror  retained  through  a 
demand  to  have  the  trial  either  temporarily 
postponed  or  continued.  Had  he  made  a  de- 
mand to  that  effect  we  assume  It  would 
have  been  acceded  to.  This  was  the  only 
form  under  which  "retention"  of  the  juror 
could  be  made  to  take  the  shape  of  a  **right," 
for  this  asserted  right  would  have  disappear- 
ed at  once  before  the  unquestionable  author- 
ity of  the  court  to  have  discharged  tbe  Jury. 
Henry  v.  State,  4  Humph.  270.  When  coun- 
sel did  not  urge  his  right  to  a  postpooement 
or  a  continuance  of  the  case,  we  think  be 
lost  his  vantage  ground,  and  left  the  action 
taken  by  the  court  free  from  any  reasonable 
complaint.  Thomp.  &  M.,  Juries,  c.  13,  S  273. 

The  person  injured  In  this  case  was  a 
youth  17  years  of  age,  differing  In  no  par- 
ticular respect  ftvm  boys  of  that  age.  The 
evidence  shows  that  be  was  utterly  unfa- 
miliar with  the  machinery  of  a  sawmill.  He 
bad  been  employed  at  the  mill  only  some 
seven  or  eight  days;  his  employment  being 
outside  in  the  yard,  assisting  In  taking  logs 
from  the  pond.  On  the  morning  upon  which 
he  was  injured,  the  mill  being  short-handed, 
he  was  called  from  this  work  Into  the  mill  by 
the  foreman  of  the  establishment  and  as- 
signed to  the  work  at  which  he  was  Injured, 
without  any  warning  or  instructions  what- 
ever. Counsel  of  defendant  In  their  brief 
say:  "There  was  nothing  in  his  mental  or 
physical  condition  that  called  for  any  par- 
ticular instruction  or  warning,  considering 
the  nature  of  tbe  work  that  tbe  foreman  call- 
ed on  blm  to  perform;  that  work  not  being 
connected  with  tbe  handling  or  directing  tbe 
movement  of  any  machinery.  As  to  the  dan- 
ger of  that  position,  that  qnestion  Is  so  close- 
ly connected  with  the  manual  duties  to  be 
performed  that  they  must  be  considered  to- 
gether. The  place  was  what  te  known  Id 
sawmills  as  the  'hole'  or  'box,'  and  Is  shown 
to  be  a  necessary  place  In  alt  Bawmllls.  and 
In  area  was  about  six  by  three  feet,  which 
area  could  be  lengthened  by  pushing  up  a 
movable  barrier.  There  was  room  enough  in 
it  for  tbe  needs  of  the  workman  standing 
there,  and  Lt  was  properly  located  and  con- 
structed. The  work  to  be  done  there  by 
Lindsey,  the  deceased,  was  to  assist  In  re- 
moving plank  that  were  passing  down  the 
live  rollers  and  placing  them  on  a  platform 
from  whence  they  could  be  sent  to  an  In- 
Ptmment  called  the  'edger*  when  necess.iry, 
though  Undsey's  duty  ended  when  the  plauk 
were  placed  iipon  the  platform.  In  the  per- 
formance of  this  work  be  was  assisted  by  an- 
other workman,— a  man  named  Womack,  who 
also  managed  what  Is  called  tbe  'cutoff-  saw' 
at  his  end.  The  method  by  which  Lindsey 
worked  was  to  Insert  a  hook  Into  the  end 
of  the  plank  and  pull  It  forward  onto  the 
platform  mentioned.  He  did  not  have  to  lift 
tbe  plank,  but  simply  to  pull  it  forward, 
while  Womack  did  tbe  same  at  hla  end. 
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There  was  no  posslblltty  of  this  live  roller 
l>einK  blocked  up  wltb  lumbw  by  not  remoT- 
Ing  it,  for.  If  the  Ininber  on  It  was  not  touch- 
ed, it  would  pass  on  and  fall  Into  a  «pacft 
prepared  for  it  underneath  the  mlU;  the 
roller  working  somewhat  after  the  principle 
of  a  cane  carrier  In  sugar  mlllB.   And  it 
seems  that  It  was  only  the  lighter  lumber,  like 
plank,  that  was  to  be  removed  when  It  was 
desired  to  saw  or  trim  tbem;  the  heavy  pieces 
being  carried  on  and  otherwise  disposed  of. 
It  can  be  readily  concluded  that  the  task  as- 
Blgned  to  Llndsey  did  not  require  the  exer- 
cise of  any  special  strength,  and  this  is  the 
opinion  expressed  by  all  the  witnesses.  As 
to  the  degree  of  skill  and  experience  required 
to  perform  the  work,  there  is  variance  in  the 
testimony,  but  the  great  preiranderance  of  it 
is  on  the  side  that  It  did  not  require  either 
skill  or  previous  experience;  that  it  was  not 
a  complicated  case  to  work  at,  and  did  not  re- 
quire any  special  skill,  the  duty  consisting  in 
picking  up  the  end  of  a  plank  and  moving  it 
property;  also  that  Llndsey  had  been  there 
long  enough  to  know  how  to  catch  the  end 
of  the  plank  and  move  it   Llndsey  was  not 
placed  in  charge  of  any  machinery,  danger- 
ous or  otherwise.   He  had  nothing  to  do 
with  the  saws,  and  was  not  Injured  by  tbem. 
Hia  work  consisted  simply  In  pulling  one  end 
of  ft  plank  from  the  live  rollers  as  it  reached 
him,  and  placing  it  on  a  platform  by  his 
side,  in  order  for  It  to  be  sawed  by  anothw 
man,  and  it  was  not  the  live  rollers  fr<»n 
which  be  was  taking  the  plank  that  Injured 
htm.    Either  Llndsey  was  negligent  about 
the  attention  to  do  his  duties  at  that  par^ 
ticular  time,  or  Womack  failed  to  be  as  care- 
ful as  he  should  have  been.   In  the  first 
event,  the  doctrine  of  contributory  negligence, 
and  in  the  second  the  fellow-servant  doctrine, 
barred  recovery.   In  either  event,  the  plain- 
tiff could  not  recover.   If  there  was  danger. 
It  was  plain  and  open  to  view,  and  easily 
avoided  with  ordinary  care.   Llndsey  had 
been  working  long  raongh  to  be  well  ac- 
quainted vrlth  It.   Llndsey  himself  sought  the 
work  upon  whl^  he  was  employed.*' 

We  are  satisfied  from  the  evidence  that 
the  place  at  which  Llndsey  was  set  to  work, 
and  that  the  work  to  which  be  was  assigned, 
were  both  dangerous,  and  required  some  ex- 
perience, and  called  for  notice  or  warning  of 
the  dangers  to  which  a  person  employed  In 
that  place  and  that  work  would  be  exposed. 
Several  of  defendant's  own  witnesses  testi- 
fied as  to  the  dangnr  both  of  the  place  and  of 
tbe  work  and  to  the  necessity  of  knowledge 
and  experience,  and  one  of  the  workmen  en- 
gaged at  the  edger  urged  and  warned  the 
young  lad  not  to  do  the  work,  without  speci- 
fying, however,  what  the  danger  was,  or 
giving  any  Instructions.  It  is  useless  and 
irrelevant  to  discuss  what  the  danger  of  this 
particular  place  or  what  the  danger  of  this 
particular  work  was,  relatively  to  the  danger 
of  other  places  or  other  work  about  a  saw- 
mill; also  whettMT  the  mill  was  short*baDded 


that  morning,  or  Llndsey  sought  the  work. 
We  have  to  confine  ourselves  to  this  special 
place  and  work.  It  Is  very  true  that  Lindsey 
was  not  placed  In  charge  of  a  saw,  and  did 
not  operate  machinery  himself,  and  also  true 
that  he  was  not  Injured  directly  by  the  live 
rollers  from  which  he  took  tbe  planks;  but 
he  was  surrounded  by  machinery  operated  by 
other  parties,  and  he  was  injured  by  being 
thrown  violently  into  tbe  machinery,  at  the 
edger,  which  was  at  his  side  or  behind  him, 
by  being  struck  by  a  plank  thrown  from  the 
live  rollers,  by  not  being  judiciously  or  skill- 
fully handled  by  Womack  and  himself  joint- 
ly, or  by  one  or  the  other.  Defendant  ar- 
gues that,  If  the  Injury  was  occasioned  by 
tbe  negligence  and  fault  of  Womack,  the  ac- 
tion would  necessarily  be  barred  by  the  fel- 
low-servant doctrine,  and,  if  it  was  occasion- 
ed by  Lindsey's  own  negligence,  his  father 
and  mother  could  not  recover.  If  the  work 
on  which  these  parties  were  engaged  was 
Buch  as  made  It  necessary,  for  Lindsey's 
protection,  for  him  to  be  Informed  that  the 
slightest  error  on  the  part  of  his  fellow  work- 
man would  carry  with  It  great  danger  to 
himself,  and  that  therefore  be  should  spe- 
cially watch  all  his  movements,  and  guide 
his  own  actions  and  conduct  by  them,  de- 
fendant company's  foreman  would  certainly 
not  be  justified  In  permitting  Llndsey  to  go 
to  work  under  the  impression  and  l>ellef  that 
it  made  no  particular  difference  whether  the 
two  ends  of  the  planks  taken  from  the  live 
rollers  should  be  taken  off  simultaneously  or 
not.  If  the  effect  of  a  failure  on  the  part  ot 
either  Womack  or  himself  to  seize  tbe  two 
ends  of  a  plank  simultaneously  would  be  to 
throw  one  of  the  ends  of  the  plank  cross- 
wise, so  as  to  be  caught  up  by  heavy  timbers 
passing  down  the  rollers,  and  thrown  vio- 
lently back  against  the  man  opposite  to  it, 
and  pushing  him  into  the  edger  machinery, 
be  should  certainly  have  l>een  informed  of 
this  possible  or  probable  danger,  so  as  to 
guard  against  It.  If  by  reason  of  not  having 
this  information,  and  not  taking  the  precau- 
tions for  safety  which  he  would'bave  taken 
Iiad  he  known  it,  he  receives  injury,  his  em- 
ployer is  liable  to  him,  not  for  tbe  fellow 
servant's  fault,  but  for  hip  own  fault  in  not 
giving  him  proper  information  and  warning. 
The  fault  of  tbe  fellow  sorvant  would  be 
simply  the  occasion  giving  rise  to  the  mas- 
ter's liability;  the  cause  of  tbe  liability  would 
be  his  own  direct,  individual  fault.  If  the 
injury  to  Llndsey  should  have  resulted  from 
his  own  act  of  omission  or  commission,  It 
would  by  no  manner  of  means  follow  that  bis 
employer  would  be  relieved  from  liability  by 
reason  of  that  fact  An  act  unsklllfully  or 
imprudently  done  Is  not  necessarily  a  fault 
on  tbe  part  of  the  person  who  does  It.  The 
unskillful  or  Imprudent  doing  of  the  act  may 
be  imputable  as  a  fault  to  some  one  else  who 
was  charged  with  the  legal  duty  of  prevent- 
ing or  guarding  against  the  omission  to  do 
■0^  giving  rite  to  a  legal  cause  «(  sctloa 
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fLgalnst  falm  by  the  very  party  wbo  com- 
mitted tbe  nnsklUful  or  Impradeot  act.  We 
are  of  tbe  opinion  that  tbe  deceased  wat  not 
given  the  information  and  warning  he  was 
HiUtled  to  receive  from  the  defendant  com- 
pany, his  «nployer,  and  that  the  injury  re- 
ceived by  him  was  tbe  result  of  that  fact 
and  that  the  conclusions  of  tbe  Jury  and  the 
court  on  those  points  were  correct. 

We  now  turn  our  attention  to  the  amount 
of  damages  which  plaintiffs  demand.  This 
la  a  matter  difficult  to  fix  iu  a  case  where 
each  and  every  factor  which  goes  to  make  up 
the  sum  total  is  uncertain  and  problematical. 
The  deceased  was  a  youth  of  17  years. 
When  we  come  to  estimate  damages  upon 
what  would  have  been  his  length  of  life, 
we  deal  largely  In  conjecture,  for  there  are 
many  matters  as  to  which  no  testimony  can 
be  adduced.  For  instance,  we  can  form  no 
Idea  as  to  the  occupations  which  he  might 
have  engaged  In;  the  climate  of  tbe  places  | 
in  which  he  might  have  been  called  on  to 
reside;  his  special  habits  and  character,  as 
they  would  be  developed  later.  We  do  not 
know  whether  he  would  have  returned  to  his 
paren^,  and,  It  so,  bow  long  he  would  have 
remained  with  them;  nor  can  we  form  any 
Idea  as  to  the  ext^t  he  would  have  recog- 
nized, in  fact,  his  various  duties  towards 
them,  or  been  able  financially  to  carry  them 
out.  The  evidence  shows  that  he  had  absent- 
ed himself  from  his  home,  and  his  parents 
knew  nothing  of  bis  whereabouts.  As  mat- 
ters stood  at  his  death,  be  was  practically  no 
assistance  to  them.  When  we  come  to  con- 
sld^  the  grief  and  sorrow  of  a  parent,  if 
they  be  allowable  at  all  as  elements  of  dam- 
age, how  are  they  to  be  tested,  and  how  are 
they  possibly  to  be  gauged?  Plaintiffs  do  not 
sue  upon  a  derivative  action  from  their  son, 
but  upon  a  direct  cause  of  action  In  them- 
selves, conferred  by  law.  Our  Civil  C3ode, 
in  article  1934,  declares,  in  matters  of  con- 
tract, the  general  rule  to  be  that  damages  are 
tbe  amount  of  the  loss  the  creditor  has  sus- 
tained, or  of  the  gain  of  which  be  has  been 
deprived,  but  that  there  are  cases  la  which 
damages  may  be  assessed  without  calculating 
altogether  on  the  pecuniary  loss  to  the  party, 
—instancing  "where  the  contract  has  for  its 
object  the  gratification  of  some  Intellectual 
enjoyment,  whether  in  religion,  in  morality  or 
taste,  or  some  congenial  or  legal  gratifica- 
tion." As  to  these,  the  article  says,  "though 
these  are  not  appreciated  in  money  by  the 
parties,  yet  damnges  are  due  for  them  by 
each;  a  contract  for  a  religious  or  charitable 
foundation,  a  promise  of  marriage,  or  an  en- 
gagement for  a  work  of  some  of  the  fine  arts, 
are  objects  and  examples  of  this  rule."  It 
then  adds:  "In  the  assessment  of  damages 
under  this  rule,  as  well  as  in  cases  of  of- 
fenses, quasi  oITcuses  and  contracts,  much 
discretion  must  be  left  to  the  judge  or  Jury, 
while  In  others  tbey  have  none  but  are  bound 
to  give  such  damages  under  the  above  rules 
as  will  fully  Idemnlfy  the  creditor  whenever 


ttie  contract  has  been  broken  by  the  fault 
negligence,  fraud  or  bad  faith  of  the  debtor." 
In  Dovraing  v.  Steamship  Co..  101  La.  .523. 
29  South.  207,  we  referred  to  this  subject, 
saying  that  though  much  had  to  be  le£t  to 
the  dlBo^tion  of  the  Judge  or  Jury,  and» 
this  article  they  should  not  act  arUtrarily  hi 
tiie  matter.  We  do  tiiink  this  is  a  case  en- 
titling plabitiCfs  to  vindictive  or  punitive 
damages.  We  think  It  due  to  the  defendant 
to  say  that  the  charges  made  of  attempted 
concealment  of  the  death  of  the  son,  and  of 
disregard  of  what  waa  called  for  In  the 
premises  by  feelings  of  humanity,  are  not 
only  not  sustained,  but  tbat  the  evidence  es- 
tablishes commendable  conduct  on  tta^  pirt 
The  parents  of  the  youth  were  unknown  to 
the  defendant,  and  he  did  not  seem  disposed 
to  give  information  on  the  subject  The  de- 
fendant had  bim  conveyed,  with  proper  as- 
sistance, to  the  Charity  Hospital  at  Xew  Or- 
leans, to  be  attended  to,  and,  upon  his  death, 
furnished  a  neat  coffin,  caused  him  to  be 
buried  in  a  proper  cemetery,  and  paid  all  tbe 
expenses.  The  verdict  returned  Is  for  too 
large  an  amount  The  amount  ihonld  be  re- 
duced. 

For  the  reasons  assigned,  It  is  ordered,  ad- 
judged, and  decreed  that  the  Judgment  ap- 
pealed from  be,  and  the  same  is,  amended 
by  reducing  the  amount  of  the  judgment  ta 
^,500,  and,  as  amended,  it  is  hereby  affirm- 
ed. Costs  of  appeal  to  be  borne  by  tbe  ap* 
pellefc 

PBOVOSTT.  J.,  dissents. 


(107  La.) 

TOWN  OP  MINDEN  v.  McGRABT.  (Se. 
14,310.)! 

'  SAMB  v.  McCRABT  et  al. 

(Supreme  Court  of  Louisiana.    May  26,  1902.) 

ORIUINAL  ULW-^PBAL-BOND-CUMULATIOH 
OF  GASBS— BILL  OF  BXCSPTIOHS— QUES- 
TIONS NOT  RAISED  BELOW. 

On  Motion  to  Dismiss. 

1.  Inaccuracies  in  a  btmd  of  app^  in  de- 

BcribiDg  the  judgment  and  sentence  appealed 
from  will  not  invalidate  the  appeal  If  the  de- 
scription contains  statement  sutBcIent  to  ideo- 
tify  the  seuteuce  and  jndgment. 

2.  Cumulation  tor  tbe  appeal  of  all  cases  ger- 
mane to  each  other  ana  for  similar  offeusea 
charged,  if  the  cases  are  all  brought  up  in  one 
transcript,  will  not  present  groond  of  itself  to 
dismiss  the  app^. 

On  the  Merits. 
8.  A  bill  of  exceptioa  Is  not  considered  In  s 
criminal  trial  when  it  only  appears  by  entry 
ill  the  minutes  that  the  "btll  was  takpn.* 
State  V.  Napoleon,  28  South.  972, 104  La.  IW. 

4.  In  order  to  give  the  supreme  court  appel- 
late iuriediction  on  the  ground  of  the  untnm- 
stitiitioDality  and  illegality  of  a  fiue  impuiicd 
by  a  municipal  corporation,  it  must  clearly  &{>■ 
pear  that  the  issue  was  raised  and  detenniiieil 
in  the  lower  court. 

5.  An  alWdavit,  althongb  not  drawn  in  r«nJ- 
lar  form,  may  be  sullk-iout  to  sustain  proceed* 

1  Behearlns  denied  Jans  IS,  Wtt. 
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in^  in  a  mayor's  conrt.    State  ex  rel.  Cour- 
rege  t.  Mayor,  23  South.  92,  50  La.  Ann.  45. 
^:^yllabu8  by  the  Court.) 

Appeal  from  mayor's  court,  town  of  Mln- 
deo;  J.  P.  Kent,  Judge. 

P.  H.  McCrary  and  P.  H.  McCrary  and 
others  were  convicted  of  gambling,  and  all 
the  parUes  appeal.  Affirmed. 

R.  C.  Drew  and  Stewart  &  Stewart  for 
appellants.  Lynn  Kyle  Watklns,  for  appel- 
lee. 

BREAUX,  J.  The  minutes  of  the  mayor's 
court  show  that  one  of  the  defendants  In  case 
Xo.  1  was  charged  with  "permitting  a  gam- 
Ming  gnme  to  be  run  In  bia  house,  room,  or 
lenement,  accessible  to  the  public  In  the  town 
of  Minden,"  and  the  other  defendants  were 
found  guilty  of  gambliug.  He  was  tried, 
and  found  guilty,  and  sentenced  to  pay  a  One 
of  $50,  and  to  be  Imprisoned  one  day  for  each 
dollar  Imposed  In  default  of  payment  Fnnn 
this  sentence  he  appeals. 

Here  a  motion  Is  made  to  dismiss  the  ap- 
peal on  a  number  of  groundj,  among  them 
the  following:  (1)  That  there  are  too  many 
cases  Includeii  directly  and  by  reference  in 
one  transcript  ot  appeal,  and  there  is  an  Il- 
legal cnmnlatloa  of  causes  for  appeal  In  the 
several  cases  by  reference,  and  that  the  ser- 
eral  cases  are  not  appealaUe  In  one  transcript 
before  Jodpment  entered  and  legal  orders 
granted  therein,  not  having  been  first  con- 
solidated for  trial.  In  the  alternative,  if  the 
town  of  Minden  Is  held  bound  by  the  grant- 
ing of  such  orders,  tben  there  Is  no  reason 
for  connecting  case  No.  1  and  case  No.  2 
against  McCrary  in  one  transcript  as  those 
two  cases  do  not  stand  together,  and  have 
not  tbe  same  evidence,  and  the  issues  are  not 
triable  in  one  case.  (2)  That  the  case  does 
not  present  any  questions  of  law  under  the 
pleadings  and  Issues  presented.  Fire  other 
cases  are  brought  up  in  one  transcript  The 
same  defense  Is  made  as  was  made  de- 
fendant in  case  No.  1.  In  so  far  as  plaintiff 
and  appellee  seeks  to  dismiss  the  appeal  be- 
cause the  bond  is  not  in  due  form,  we  can 
only  say  that  It  contains  tbe  essentials  of  a 
bond,  and  is  sufficient  to  enable  appellants  to 
sustain  thdr  appeal.  The  consolidation  of 
the  suits  to  which  the  appellant  objects  here 
t(x  the  first  time  Is  not  as  serious  an  objec- 
tion as  at  first  appears.  All  the  papers  are 
before  the  court  that  were  b^ore  the  court 
of  the  first  Instance.  The  court  in  its  dis- 
cretion, can  consider  more  than  one  criminal 
case  In  one  transcript,  if  they  are  germane  to 
each  other.  The  gambling  charged  against 
*he  def«)dants  was,  as  we  understand,  one 
game,  in  which  they  all  took  part  The  mo- 
tion to  dismiss  is  overruled. 

On  the  Merits. 

There  are  reasons  special  In  this  case  for 
refusing  to  reverse  tbe  judgment  on  the 
ground  that  the  ordinance  attacked  the  af- 


fidavits and  that  the  other  steps  taken  against 
the  defendant  are  nnconstltutlonal.  Appellants 
did  not  except  to  the  action  against  them  on 
the  ground  of  Illegality  and  unconstitutional- 
ity. Merely  a  note  Id  tlie  minutes  tliat  de- 
fendant took  a  bUl  of  exceptions  to  the 
comt'a  ruling  Is  not  the  action  required.  We 
should  be  reluctant  to  subject  tbe  defendants 
to  this  Bne  unless  compelled  to  do  so  by  the 
clear  rules  of  practice.  Tbe  decisions  hereto- 
fore handed  down  leave  us  with  no  discretion 
In  the  matter.  It  may  be  another  case  of  dura 
lex,  yet  It  Is  the  law  to  which  we  must  adhere. 
State  V.  Napoleon,  104  La.  106,  28  South.  972. 
Without  a  bill  of  exceptions  It  does  not  ap- 
pear that  the  question  of  Illegality  and  uncon- 
stitutionality was  raised  and  considered  In  the 
lower  court.  It  has  been  repeatedly  held  that, 
in  order  to  raise  the  question  of  unconstitu- 
tionality on  appeal,  It  Is  necessary  for  It  to 
appear  that  It  had  been  raised  In  the  court 
below.  Defendant  has  attacked  the  affidavit. 
The  answer  is  to  this  complaint  that  this 
court  has  not  heretofore  required  this  affidavit 
In  the  mayor's  court  and  recorder's  court  to 
be  technically  accurate.  It  has  been  laid  down 
as  necessary  to  cover  the  substance  of  the 
charge.  State  ex  rel.  Courrege  v.  Mayor  of 
New  Iberia,  50  La.  Ann.  45,  23  South.  92. 
The  ordinance  sets  forth  In  substance  that  all 
gambling  Is  prohibited  within  the  limits  of  the 
town  of  Minden.  Gambling  In  one  way  or  an- 
other was  made  the  subject  of  legislation  In 
this  state.  St  No.  69  of  1886.  See  State  v. 
Hunter,  106  La.  18T,  80  South.  261.  When  the 
position  Is  taken  by  defendant  that  the  act 
charged  Is  not  denounced  as  a  crime,  and  Is 
not  punishable,  we  can  only  say  In  answer 
that  enough  of  the  facts  should  be  embodied 
In  a  bill  of  exceptions  to  enable  us  to  deter- 
mine the  question. 

The  Judgment  Is  affirmed. 


(107  La.) 

CITY  ITEM  CO-OPERATn'E  PRINTING 
CO.  V.  PH(EN1X  FURNITtJRB  CON- 
CERN, Limited.   (No.  13,991.)i 

(Supreme  Court  of  Louisiana.    May  12,  1902.V 

RECEIVERS— EXPENSES  —  LIMITED  CORPORA- 
TIONS —  UNPAID  SUBSCRIPTIONS  —  COLLEC- 
TION—FINAL ACCOUNTING— ASSETS— RESIG- 
NATION OP  RECEIVER- LIABILITY  ON  BOND 
—RIGHTS  OP  CREDITORS— APPLICATION  OP 
FUNDS. 

1.  Ordinarily,  the  only  excuse  for  the  ex- 
istence of  a  receivership  is  that  the  property 
of  tbe  iDflolTent  estate  might  be  conserved  an<l 
applied  to  the  claims  of  creditors,  and  the  ex- 
penses and  charges  of  administrntlon  should 
be  in  proportion  to  the  interests  involved  and 
the  results  achieved,  always  remembering  that 
the  property  administered  fa  the  common  pledge 
of  the  creditors,  and  that  to  realiie  the  pay- 
ment of  their  claims,  as  far  as  possible.  In  the 
order  in  which  the  statutes  provide,  is  the 
first  and  paramonnt  object  of  the  law.  It  is 
this  result  that  is  to  be  aimed  at  and  this 
court  will  sternly  enforce  it  in  srery  case 
coming  before  it 


1  Rdiasrlnc  denied  June  S8,  1902. 
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2.  Uupaid  subscriptions  to  the  capital  stock 
of  a  limited  corporation  are  assets  which  the 
receiver  must  collect  and  apply  to  payment  of 
debts,  aud  his  gestioa  Is  not  complete  until 
this  IB  done,  or  a  satisfactory  showiiig  mad* 
that  it  cannot  be  done. 

3.  When  It  appears  on  the  face  of  the  record 
that  assets  of  the  estate  are  not  accounted  for 
in  what  is  presented  as  a  final  account,  the 
case  will  be  remauded,  and  this,  too,  notwith- 
standing failure  to  specially  mention  aud  com- 
plain of,  in  the  opposition  filed,  this  omission 
of  assets. 

4.  And  this  court  will  not  undertake  the 

task  of  delving  into  voIumEnons  books  and  oth- 
er records  brought  up  in  the  original  by  con- 
sent of  counsel,  to  eke  ont  the  showiug  or 
want  of  showing  made  in  this  respect  by  the 
final  account. 

5.  A.  former  receiver,  who,  in  anit  to  desti- 
tute him,  resigns,  must  settle  with  his  sac- 
cessor  for  his  gestiou  of  the  estate,  and  bia 
bond  should  not  have  been  permitted  to  be 
canceled  until  such  settlement  is  had. 

6.  The  necessity  for  provoking  an  account 
by  a  creditor  who  demands  payment  is  not  to 
be  superseded  by  a  mere  application  to  be  paid 
entered  upon  the  receivers  order  book.  Nor 
are  creditors  precluded  in  the  matter  of  con- 
testing claims  set  up  against  an  estate  except 
in  the  way  the  law  provides,  to  wit:— by  the 
filing  of  an  acfnont  and  its  homologation  con- 
tradictorily with  them  after  the  notice  and 
delays  required  to  be  given. 

7.  Funds  in  the  receiver's  hands  subject  to 
DO  spedal  privilege  must  be  first  applied  in 
paylag  the  claims  which  are  entitled  to  rank 
as  general  privileges  urimiDg  the  lessor's  priv- 
ilege, and  only  for  the  balance  that  may  be 
left  over,  after  exhausting  the  fond  subject 
to  no  special  privilege,  can  recourse  be  had 
against  the  fund  whl<£  is  subject  to  the  lessor's 
special  privilege. 

8.  If  there  be  antbority  in  law.  In  case  of  a 
receivership,  for  the  appointment  of  an  attor- 
ney for  absoDt  creditors,  hia  compensation  is  a 
charge  on  the  sums  coming  to  such  creditors, 
and  not  in  the  mass  of  the  creditors. 

Monroe,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  tnm  cItII  strict  court,  pftrUh  of 
Orleans;  Fred  D.  King,  Judge, 

Action  by  the  City  Item  Co-«peratlTe  Prlnt- 
1ns  Company  agalnBt  the  Phcsnlz  FomltuTe 
Concern.  Limited.  From  the  final  accoantlng, 
Frank  T.  Howard,  OKKinent,  appeals.  Re- 
Tersed. 

E.  Howard  McCaleb,  for  appellant  S.  S. 
Prentiss.  Jr.,  for  appellees  absent  creditors. 
DInkelaplel  &  Hart  and  E.  M.  Cahn,  for  ap- 
pellee A.  H.  Kaiser. 


BLAKCHABD,  J.  Thla  case  la  here  on 
appeal  hy  Frank  T.  Howard  from  tbe  action 
takoi  by  the  trial  court  on  the  final  account 
filed  by  the  receiver  for  the  defendant  cor- 
poration. Howard  was  the  owner  of  the 
store  bnlldlng  In  which  the  business  of  the 
corporation  was  conducted  and  the  lessor  of 
the  corporation.  He  is  a  creditor  of  tlie  con- 
cern for  rent  of  the  premises.  He  opposed 
generally  each  and  every  Item  on  the  account 
and  specially  objects  to  the  rank  of  privilege 
accorded  him  on  his  claim  for  rent 

In  October,  1899,  three  p«wms,  Ohaa. 
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Weill,  Ad.  KofipA  and  WUL  A.  Taylor.  In- 
c(«poTated  themselves  Into  the  limited  con- 
CCT  which  figures  as  the  defendant  berelu. 
The  capital  stock  was  placed  at  950.00a  to 
be  represoited  by  500  shares  of  the  par  vahie 
of  $100  each.    WelU  subscribed  for  Itii) 
shann,  Koppel  for  l&O  shares  and  Taylor  for 
10  shares,  making  S20  shares  of  the  Six 
shares  the  charter  authorized.   It  does  not 
appear  Qiat  any  one  else  subscribed  to  thi^ 
stock.  Weill,  It  seems,  disappeared  from  con- 
nection with  the  concern  and  Ohas.  Klrsch 
took  his  place.  Koppel  became  president  and 
treasurer,  Klrsch  vice  president  and  sec-n- 
taiy,  and  tiiese  two,  with  Taylor,  constitnt&l 
the  board  of  directors.   It  would  seem  that 
of  the  $3:2,000  snbecribed  by  Weill,  Koppel  aii<] 
Taylor  nothing  was  paid  in  to  constltnte  the 
active  capital  of  the  concern,  for  we  flnil 
that  after  a  little  more  than  five  months  of 
exlst^ce  the  corporation  was  In  a  bad  way. 
Debts  were  falling  due  and  tiiere  was  dd 
mon^  to  pay,  notwlthstandli^  the  fact  that 
the  months  the  concern  had  been  In  exist- 
ence were  the  best  boslness  months  of  tlie 
year.  The  stock  of  goods,  or  considerable 
part  thereof,  bad  not  been  settled  for,  whicli 
should  have  been  the  case  had  the  sbam 
subscribed  tm  been  paid  In,  and  the  factory 
cost  of  the  furniture  on  hand  was  only  $10.- 
604.08.   The  board  of  directors  met  passfJ 
a  resolution  admitting  the  Inability  of  lit 
concern  to  meet  its  obligations,  declared  tlie 
i^polntment  of  a  receiver  was  necessary,  and 
authcnized  the  president  to  provuke  the  ap- 
pointment of  a  receiver,  or  to  consent  to  sucli 
appointment  on  behalf  of  the  corporation. 
This  was  followed  by  a  petition  filed  by  tlie 
present  nominal  plalntUf  asking  the  appoint- 
ment of  a  receiver.  The  petitioner  averred  it- 
self to  be  a  creditor  ff>r  advertising  done  for 
the  corporation,  thou^  no  amount  of  Indebt- 
edness la  mentioned.  The  petition  was  an- 
Bwered  the  same  day  by  tbe  president  of  tbe 
concern,  who  admitted  the  allegations  thereof 
and  consented  to  the  recelv^falp  prayed  f<r. 
An  order  followed  appolnttaig  Kqiipd  (the 
corporation's  president)  recelw  snd  anGlo^ 
Idng  him  to  administer  the  affairs  of  tlie 
concern  as  sudi,  first  requiring  him  to  tdre 
bond  in  the  inadequate  sum  of  94,000.  Tbe 
receiver  then  petitioned  for  the  taking  of 
an  Inventory,  for  the  appointment  of  an  at- 
torney at  law  to  act  as  counsel  to  him,  and 
for  tbe  appointment  of  an  attorney  tor  a^ 
sent  creditors.   An  Inventory  was  ordered- 
an  attorney  to  represent  absent  creditors  vat 
named,  and  the  same  attorney  who  hsd  filed 
^e  petition  for  appointment  of  receiver  mt 
named  as  connsel  to  the  receiver.  The  re- 
cover then  petitioned  for  authority  to  con- 
duct the  bu^ness  of  the  corporation  as  a  £> 
Ing  concern,  and  an  order  to  that  effect  ttm 
made.   Within  a  few  days  following  the  np- 
polntment  of  receiver  certoln  creditors  tonk 
action  to  vacate  the  receivership  on  the  groniHl 
that  the  whole  proceeding  was  a  scheme  <le- 
vlsed  and  carried  on  sol^  for  the  benrft 
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of  tbe  three  stockholdm  of  the  coacern  and 
not  with  the  view  of  beneQtlng  Ita  creditors; 
that  its  only  purpose  was  to  bold  tbe  cred- 
itors at  bay.  tie  tbelr  bands,  stay  legal  pro- 
ceedings to  collect  their  debts,  and  tbuB  en- 
able the  three  parties  who  constituted  the 
board  of  directors  to  hold  onto  the  property 
and  assets  of  the  corporation.  These  cred- 
ft<Mra  specially  objected  to  Koppel  as  recelT- 
er  on  rarious  grounds,  among  others  that  his 
admlDlstrathm  ae  president  of  the  corpora- 
tion had  brought  mln  upon  It  and  this  dem- 
onatrated  his  nnfltness  and  Incapacity  to  con- 
duct Its  business  as  receiver,  and  that  If  the 
receivership  was  to  he  continued,  another  man 
should  be  appointed.  The  result  of  this  at- 
tack w«B  that  Koppel  resigned  the  receiver- 
ship and  A.  H.  Kaiser  was  appointed  In  his 
stead.  An  InvmtoEy  was  taken.  Its  taking 
was  made  to  occupy  11  days.  The  first  day, 
which  was  Saturday,  after  appraising  property 
to  the  amount  of  ¥1.600.18  only,  an  adjonm- 
tnent  over  to  Monday  was  had,  when  prop- 
er^ to  tbe  amount  of  $1,956.33  was  apprais- 
ed. Then  an  adjournment  was  had  to  Tues- 
day, when  property  to  the  amount  of  $2,263.- 
1)7  was  appraised.  Wednesday's  work  show- 
ed an  appraisement  of  $2,315.05;  Thursday's 
work  showed  an  appraisement  of  $111.23; 
Friday's  $153.06;  Saturday's  $739.64:  Mon- 
day's $1,867.08;  Tuesday's  $145.44;  Wednes- 
day's $2,154.38;  and  Thursday's  $766.93.  To- 
tal $13,803.29. 

The  notary  and  two  appraisers,  who  of- 
ficiated at  this  inventory,  followed  it  up  by 
presenting  a  bill  fw  $500— $300  for  the  no- 
tary and  $100  each  for  the  appraisers.  These 
charges  were  excessive  and  exorbitant.  This 
inventory  was  unnecessarily  lengthened  In  the 
taking  thereof.  Two  days.  Instead  of  11,  we 
think  should  have  sufficed,  and  a  charge  of 
one-fourth,  or  at  most  one-third,  of  that  pre- 
ferred was  sufficient.  The  receiver  and  his  at- 
torney should  have  vigorously  opposed  the  hill 
presented  and  should  have  appealed  from  the 
ruling  allowing  the  notary  $200  and  the  ap- 
praisers $200.  There  was  error  in  this  al- 
lowance. 

This  receivership  and  Ita  administration 
resulted  in  Injury  to  creditors,  it  was  a  mis- 
take from  the  first  The  proceeds  of  the  sale 
of  Its  property  were  wasted  In  expenses  and 
chfli^eB.  The  only  parties  benefited  were  the 
three  stockholders,  who  were  retained  In  the 
employ  of  the  concern  at  the  seme  salaries 
they  bad  been  receiving,  their  clerks,  the  re- 
ceiver, bis  attorney,  and  others  to  whom  costs 
were  paid  or  proposed  to  be  paid. 

The  receive  failed  In  his  duty  In  respect 
to  rendering  accounts  of  his  administration. 
Sectkm  9  4tf  Act  150  of  1806  requires  quarter- 
ly statements  of  their  gestlon  to  be  filed  by 
receivers  who  are  vested  with  powers  of  ad- 
mlntetratlmi.  This  Is  not  a  merely  directory 
provision  of  law.  It  shall  be  done,  Is  tbe  man- 
date of  the  statute.  No  accoant  was  filed  un- 
til nearly  one  year  had  elapsed  and  thai  Its 
liling  was  the  result  of  actUui  taken  by  cred- 


itors to  compd  It  This  account  Is  presented 
as  a  final  account  It  shows  aggregate  sales 
of  goods  at  private  sale  by  the  recover  from 
April  to  December,  1900,  Inclusive,  to  have 
been  $19,474.66.  It  shows  aggregate  pur- 
chase of  goods  during  that  period  to  replen- 
ish stock,  $3,944.17.  It  shows  the  aggregate 
of  expenditures  during  that  time  In  conduct- 
ing the  business  to  have  been  $12,311.04. 
On  this  showing  there  Is  a  balance  on  the  face 
of  the  account  of  $3,218.55  In  favor  of  the  re- 
celTership,  which,  strange  to  say.  Is  not  car- 
ried forward  on  the  account  nor  included  in 
the  funds  which  the  receiver  proposes  to  dis- 
tribute according  to  the  scheme  of  his  ac- 
count. Kor  Is  this  explained  in  any  evidence 
submitted  or  atatement  made  by  the  receiver. 
There  Is  error  hi  this  so  great  that  even  with- 
out formal  opposition  pohitlng  it  out,  the  in- 
terest of  justice  warrants  the  reversal  of  the 
judgment  and  the  remanding  of  tbe  case. 

After  conducting  the  business  eight  or  nine 
months,  the  remainder  of  the  stock  of  goods 
on  hand,  together  witb  the  book  accounts,  as- 
sets, store  fixtures,  occupancy  of  the  leased 
premises  for  tbe  unexpired  term  of  the  lease, 
etc.,  w^as  sold  at  auction  and  tbe  auctioneer 
paid  over  to  the  receiver  $5,366.65,  to  which 
was  added  $514.63  realized  from  collections  of 
open  accounts,  etc.,  following  the  auction, 
making,  together,  $5,881.28.  from  which,  be- 
fore filing  the  account,  the  receiver  paid  out 
$604.23.  leavliv  a  balance  of  $5,277.06.  as  to 
which  the  receiver,  In  his  account  aobinltted 
a  scheme  of  distribution.  Preceding  tbe  auc- 
tion sale  the  receiver  had  asked  for  another 
appraisement  and  this  was  ord«-ed.  KIrscfa 
and  Taylor,  two  of  the  three  stockholders  and 
directors  of  the  corporation,  were  appointed 
appraisers.  They  were  allowed  by  the  re- 
ceiver for  the  service  thus  rendered  $100  each. 
It  thus  appears  that  the  taking  of  the  in- 
ventory and  appralsonents  made  of  this  small 
estate  has  cost  $600  in  all— a  charge  out  of  all 
proportion  to  tbe  interests  invi^ved  and  gross- 
ly excessive^  Tbe  allowance  of  $100  each  to 
Klrsch  and  Taylor  Is  emr.  If  this  second 
appraisement  was  necessary  at  all,  which 
seems  doubtful  in  view  of  the  fact  that  tbe 
goods  aK>raIied  were  about  to  be  gold  at 
auction  ftHT  what  they  would  bring  In  cash, 
BC'  far  as  we  are  able  to  make  out  what  the 
terms  of  the  sale  were  from  the  meagcrnesa 
of  tbe  record  In  this  regard,  half  tbe  amount 
allowed  Is  deemed  sufficient 

The  charge  and  allowance  of  $2,375  as  fees 
to  the  attorney  for  the  receiver  Is  excessive. 
A  fee  of  10  per  cent,  upon  the  amount,  $5,- 
277.05,  what  the  account  shows  is  the  only 
sum  in  band  for  the  payment  of  charges  and 
costs  and  for  distribution  to  the  creditors  (out 
of  which  not  a  dollar  will  be  available  for 
ordinary  creditors),  together  with  $300  as  a 
fee  for  advice  to  the  receiver  and  services 
rendered  him  In  bis  nine-months  administra- 
tion of  the  business  of  tbe  corporation  as  a 
going  concern,  making  together  $827.70,  Is 
deemed  a  sufficiently  large  allowance  for  legal 
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servlcen  out  of  an  estate  of  the  size  of  this 
one. 

The  allowance  of  $1,12&  to  the  recelTer  Is 
deemed  excessive.  It  should  be  reduced  to 
91.000  aU  told. 

The  attorney  appobited  to  absent  credltora 
was  put  down  aa  the  account  at  $600,  but 
reduced  by  the  trial  court  to  $260,  and  allowed 
for  that  sum  as  a  priTllesed  debt  on  the 
mass  of  the  funds  fw  dlstrllratlon.  This  Is 
error.  If  there  be  authority  in  law,  In  case 
of  a  recelrershl];),  for  the  appointment  of  an 
attorney  to  represent  absent  credlton,  as  to 
which  no  Qplttlon  Is  expressed,  the  law  Is 
clear  that  his  compensation  Is  a  charge  on 
the  sums  coming  to  such  creditors  and  not 
w  the  mass  of  the  creditors.  Dunbar  t.  Cred- 
itors, 89  La.  Ann.  S91,  2  South.  643;  Andrus 
T.  Creditors,  46  La.  Aim.  1365, 16  South.  216. 

Of  the  $5,277.06  which  the  receiver  places 
on  his  account  as  the  only  sum  be  has  for  dis- 
tribution, It  was  pn^nsed  to  absorb  an  of  It 
save  $1,275.05  In  payment  of  appraisers,  at- 
torney's fees  and  receiver's  fees,  leaving  not 
a  cetA  for  ordinary  credltora  and  only  the 
$1,275.05  fw  a  creditor  ct  as  high  rank  as 
the  lessor  on  hto  rent  claim  for  $4,496.1& 
And  this  Is  the  net  result  of  this  receivership 
and  of  the  admlnlstratlcm  of  the  receiver! 

The  trial  Judge  properly  sustained  the 
claims  of  the  state  and  the  city  of  New  Or- 
leans for  taxes  due^  with  penalties,  ete.,  and 
properly  ranked  these  claims  as  first  privi- 
leges on  the  funds  In  the  hands  of  the  re- 
ceiver. The  lessor  was  propaly  altowed  the 
sum  of  $4,^.18  due  him  tor  rent,  with  in- 
terest, and  according  him  a  lien  and  privilege 
therefor  upon  the  proceeds  of  the  goods  lu  the 
leased  iffemlses,  but  there  was  envr  in  sub- 
ordinating his  claim  to  that  of  certain  gen- 
eral law  charges.  Of  the  $6,277.06  In  the 
hands  of  the  receiver.  $1,619  was  derived 
from  the  sale  of  property  and  assets  not  In 
the  leased  ivemlses.  To  this  sum  of  $1,519 
the  iessw's  privilege  does  not  attach.  On 
the  remainder  It  does  attocb,  and  It  also  at 
toches  to  whatever  further  sum  derived  from 
the  sale  of  the  goods  in  the  leased  premises 
the  receiver  may  be  accountable  for.  The 
$1,519,  betog  a  mm  which  owes  no  special 
privilege,  must  be  first  used  in  paying  the 
claims  which  are  entitled  to  rank  as  general 
prlvil^es  ahead  of  the  lessor's  claim.  Oiv. 
Code,  art  3254  et  seq.  Those  claims  are  the 
taxes  due  the  state  and  dty  of  New  Orleans, 
the  license  due  the  city,  together  with  the 
penalties  attaching  to  said  taxes  and  license, 
the  amounts  due  the  notary  and  the  apprais- 
ers, the  auctioneer's  fees,  cost  of  advertise- 
ment of  the  property  In  the  leased  premises 
for  sale  and  the  clerks  and  sheriff's  costs. 

Of  the  $S27.70  which  we  hold  Is  the  amount 
that  should  be  allowed  the  receiver's  attorney 
as  compensation,  $250  may  w^I  be  consider- 
ed as  for  "services  necessary  In  order  to  put 
the  court's  action  In  motion"  (as  was  said  In 
Salann  v.  Creditors,  106  La.  220,  30  South. 
696)  leading  up  to  the  sale  of  the  property  lo- 


cated in  the  leased  premises.  For  tills  $250 
a  privilege  Is  recognised  as  prindng  that  of 
the  lessor.  This  on  the  authority  of  Salaun 
V.  Creditors.  The  same  Is  true  of  the  amount 
($1,000)  which  we  hold  should  be  allowed  the 
receiver  as  compensation  for  his  servlees. 
Two  hundred  and  fifty  dollars  of  the  same  is 
recognized  as  entitled  to  a  prefomce  ova 
the  lessor's  claim  tea:  the  reastms  set  forth  In 
Balaun  v.  Creditors,  and  oa  the  anttiori^  of 
that  case.  But  both  these  amounts,  to  wit^- 
that  portion  of  the  fee  due  the  attonu^  and 
that  portion  of  the  compensation  due  the  re- 
ceiver thus  recognised  as  priming  the  lessw, 
are  to  be  paid  out  of  the  $1,519  (the  fund 
owing  no  special  prtvU^)  as  far  as  the  same 
will  go  towards  ito  satisfaction  and  the  satis- 
faction of  the  lAhex  charges  and  costs  that 
are  recognized  as  priming  the  lessor.  Only 
for  the  balance  that  may  be  left  over  aftw 
exhausting  the  said  sum  of  $1,519,  are  these 
claims  to  be  allowed  by  preference  «ver  the 
leuor  oa  the  i^oceeds  of  the  property  whldi 
was  contained  in  the  leased  premises. 
.  The  lease  having  stipulated  that  In  event  ot 
suit  to  collect  the  rent,  attotn^s  fees  should 
be  due  the  attorn^  of  the  lessor,  such  at- 
torney's fees  must  be  paid,  and  th«y  are 
privileged  as  inrt  of  the  r&xt  claim. 

It  does  not  appear  that  Koppel,  the  first 
receive  appointed,  has  ever  accounted  to 
Kaiser,  the  second  receiver,  for  his  geetion  of 
this  estate.  On  the,  contrary,  there  Is  tliat  hi 
the  record  which  leads  to  the  belief  be  has 
not  settled  and  Is  due  someflilng  to  the  es- 
tate. Yet  the  present  receiver.  Kaiser,,  has 
permitted  his  bond  to  be  cancded.  He 
should  be  proceeded  against  tm  a  aettl«nent, 
and  if  it  be  found  he  owes  the  estate,  the 
amount  should  be  collected  and  accounted  for 
by  the  receiver. 

There  Is  nothing  in  the  record  to  show  Oiat 
the  subscriptions  made  by  Weill,  Koppel  and 
Taylor  to  the  oipltal  stock  of  this  concern 
were  ever  paid,  and  nothing  to  show  that  any 
effort  to  ctdlect  same,  or  whatever  balance 
due  thereon,  was  made  by  the  receiver.  Yet 
the  record  does  disclose  those  parties  sub- 
scribed to  $32,000  of  stock,  and  from  the  face 
of  the  record  the  probability  appears  very 
strong  tliat  they  did  not  pay  the  same.  If 
unpaid,  these  subscriptions  are  assets  of  the 
estate,^and  the  receiver  should  proceed  to  col- 
lect same  for  the  benefit  of  the  creditors. 
Belknap  v.  Adams,  49  La.  Ann.  1852,  1353.  22 
South.  382;  Morgan  Go.  v.  Allen,  103  U.  S. 
508,  26  L.  Ed.  583;  Richardson's  Ex'r  v. 
Green.  133  U.  S.  80.  10  Sup.  Ot.  280^  S3  L. 
Ed.  61(1;  Upton  Trlbllcocfc.  91  V.  8.  47,  23 
L.  EA.  208.  Where  It  appears  on  the  fkce  of 
the  record  that  assets  of  the  estate  are  not 
accounted  for  In  what  is  presented  as  a  final 
account  the  Judgment  will  be  reversed  and 
tile  case  remanded,  and  this,  too,  notwith- 
standing failure  to  specially  mention  and 
complain  of,  in  the  opposlttons  filed,  this 
omission  of  assets.  And  this  court  will  not 
go  through  volumlnoin  records  and  books. 
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Lrougbt  ap  In  the  original  consent  of  coun- 
sel, to  eke  out  tbe  showing  or  want  of  show- 
Ins  made  In  'this  respect  by  the  final  account. 

That  proTlslon  of  law  (section  8  of  Act  159 
of  1888)  which  requires  the  clerk  of  court  In 
receivership  cases  to  keep  a  book  known  as 
the  Receivership  Order  Book,  and  to  enter 
therein  all  proposed  orders,  and  wblcb  pre- 
scribes that  no  order  shall  be  granted  until 
10  days  After  entry  of  notice  thereof  In  the 
boob,  does  not  have  the  effect  of  precluding 
creditors  from  contesting  claims  against  tbe 
estate  wblcb  may  have  been  made  the  sub- 
ject of  such  orders  so  wtered,  and  as  to 
which  no  oppoBltltMi  was  made  within  10  days 
of  such  entry  on  tbe  order  book.  It  was  not 
Intended  by  this  provision  of  law  to  do  away 
with  tbe  necessity  for  provoking  the  filing 
of  an  account  by  creditors  who  demand  pay- 
ment. A  rule  to  show  cause  why  he  should 
not  be  paid  should  be  taken  by  a  creditor  aft- 
er be  has  provoked  tbe  filing  of  an  account, 
and  after  its  homologation,  and  this  necessity 
tor  provoking  an  account  is  not  to  be  super 
seded  by  a  mere  application  to  be  paid,  in  ad- 
vance'of  tbe  filing  of  an  account,  entered  upon 
the  order  book.  Creditors  are  not  precluded 
in  the  matter  of  contesting  claims  set  up 
against  an  estate  except  In  tbe  way  tbe  law 
provides,  to  wlt:—by  the  filing  of  an  account 
and  Its  homologation  contradictorily  with 
them  after  the  notices  and  delays  required  to 
be  given. 

This  case  presents  a  conspicuous  example 
of  tbe  swallowing  up— If  tbe  courts  were  to 
permit  It— of  an  Insolv^t  estate  by  expenses, 
charges  and  costs  Incident  to  Its  administra- 
tion. This  receivership  was  not  conceived  or 
begotten  In  the  Interest  of  tbe  creditors  of 
the  corporation,  and  it  seems  clear  that  tbe 
purpose  of  its  administration  was  not  to  fur- 
ther tbelr  Interests  and  did  not  have  that  re- 
sult. And  yet  the  only  excuse  for  its  ex- 
istence was  that  the  property  of  the  concern 
might  be  conserved  and  applied  to  tbe  claims 
of  creditors!  The  expenses  and  charges  of 
admlnlBtration  by  a  recover  should  be  In  pro- 
portion to  tbe  interests  Involved  and  results 
achieved,  always  remembering  that  tbe  prop- 
erty administered  is  the  common  pledge  of 
the  creditors,  and  that  to  realize  the  payment 
of  tbelr  claims,  as  far  as  possible  in  the  or- 
der in  which  the  statutes  provide,  Is  the  first 
and  paramount  object  of  the  law.  It  Is  this 
result  that  Is  to  be  aimed  at,  and  this  court 
will  sternly  enforce  It  In  every  case  coming 
before  it. 

It  is  ordered  and  decreed  that  tbe  Judg- 
ment appealed  from  be  avoided  and  reversed 
and  that  this  case  be  remanded  to  tbe  court 
a  qua  to  be  proceeded  wltb  as  herein  Indicat- 
ed, and  wltb  Instmctions  that  the  account  of 
the  receiver  be  recast  in  accordance  with  the 
▼lews  herein  set  forth  and  tbe  law,  costs  of 
tbls  appeal  to  be  paid  by  the  receiver  lIld^ 
Tldnally. 

>fONROE,  J.   I  respecttoUy  dissent 


<107  La.) 

GARTER  V.  MORRIS  BUIIJ>ING  A  LAND 

IMP.  ASS'N,  limited.    (No.  14,164.)i 

(Supreme  Oonrt  of  Louisiana.    June  10,  1902.) 

HUSBAND  AND  WIFEt-SBPARATION  OF  PROP- 
ERTY—ACTION— J  U  RISDICTION—R  ES I D  E  N  CB 
OF  PARTIBS-SALB  OF  REALTY— TITLE. 

1.  The  courts  are  without  jurisdictioD  to 
grant  to  persons  not  resldiog  witbiu  the  limits 
of  the  state  a  decree  of  separation  of  vcaj^ 
erty. 

2.  The  wife  has  not  attempted  to  comply 
wltb  article  2437  of  the  Civil  Code.  She  has 
uever  returned  to  the  place  of  matrimonial 
domicile  at  all,  and  therefore  cannot  stand 
in  JudKment. 

3.  The  presence  of  the  liusband  temp(»arity 
is  not  the  presence  contemplated  by  the  article 
cited  to  Miable  the  wife  to  sue. 

4.  One  who  tenders  title  conveying  property 
should  tender  a  title  not  suggestive  of  future 
litigation. 

Nidiolls,  C.  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Walter  B.  Sommerville,  Judge. 

Action  by  Esther  0.  Carter  against  tbe 
Morris  Building  &  Land  Improvement  Asso- 
ciation, Limited.  Judgment  for  defendant, 
and  plaintifr  appeals.  Affirmed. 

Branch  K.  MIIIot,  tor  appellant.  James 
Legendre,  for  appdlee. 

BREAUX,  J.  This  suit  was  brought  to 
compel  the  defendant  to  sign  the  deed  ten- 
dered, and  complete  tbe  ule  ot  property  In 
accordance  with  an  agreement  entered  Into 
between  plaintiff  and  defendant  She  (plaln- 
tiS)  was  the  owner  by  Inheritance  of  prop- 
erty In  the  <Atj  of  New  Orleans.  Upon  an 
examination  of  the  title  the  d^endant  found 
that  It  had  cause  to  decline  to  complete  tbe 
sale  on  the  ground  that  idalntlCt  had  no  an- 
tb<»1t7  to  sell  tbe  property.  The  objection  to 
the  title  grows  oot  of  tbe  following  state  of 
facts:  Hie  property  was  brongbt  in  maAiage 
by  the  plalntlfl  at  dowry  hi  accordance  wltb 
a  marriage  contract  executed  Jast  prior  to  her 
maiTlage  in  1873.  In  1898,  plaintiff,  alleging 
that  she  la  domiciled  tai  Toronto,  Canada, 
brought  suit  against  her  hasband  for  separa- 
tion of  property  in  the  dvU  district  court  In 
the  parish  of  Orleans.  The  defendant  hue- 
band  made  no  defense,  and  a  Judgment  by  de- 
fault was  entered  against  him  In  that  year. 
The  record  does  not  disclose  tbat  either  plain- 
tiff or  defendant  erw  resided  In  Louisiana 
since  thdr  marriage. 

The  first  contoitlon  of  plalntlfl  Is  that  dotal 
property  may  be  sold  by  the  wife  after  a  Judg- 
ment of  separation  of  property  between  berself 
and  her  husband.  The  separation  of  property 
was  decreed  In  1898.  The  plaintiff  meets  at 
the  outset  with  a  difficulty  that  we  have  not 
thus  far  been  able  to  do  away  with,  and 
which  constrains  ns  to  wittibold  a  decree  giv- 
ing recognition  to  tbe  title  tendracd.  The 
husband  was  not  a  resident  of  the  state,  and 
was  only  here  a  few  weeks  on  a  visit  when 
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the  suit  was  broaght  by  plaintiff  and  service 
<nade.  She  did  not  return  to  this  state  at  all, 
and  lias  never  lost  her  residence  or  domicile 
in  Canada.  It  follows,  we  thlnlc,  that  the 
district  court  did  not  have  Jurisdiction  over 
the  parties.  The  question  Is  one  of  status, 
and  as  a  defendant  in  the  suit  for  a  separa- 
tion of  property  brought  by  plaintiff  against 
ber  husband  It  was  not  a  mere  personal  right 
which  the  defendant  In  that  suit  could  waive. 
It  Is  a  question  of  status,  because  a  Judicial 
seimratlou  of  property  emancipates  not  only 
her  property,  but  her  industry  as  well,  from 
thti  control  of  the  embarrassed  hustmnd.  It 
enables  her  to  conduct  business  In  ber  own 
name  for  her  beneat,  and  to  earn  a  livelihood 
for  herself  and  her  family.  It  gives  her  the 
right  to  bind  herself  In  matters  of  the  ad- 
ministration of  her  property;  also  In  matter 
<if  the  disposition  of  her  movable  property- 
Civ.  Code,  2436.  She,  it  is  true,  cannot  alien- 
ate her  property  without  the  signature  of  her 
liusband  or  of  justice.  She  must  contribute 
to  the  support  of  the  family.  Tbat  is  about 
all  that  remains  of  her  obligations.  As  to 
property,  she  becomes  a  stranger  to  her  hus- 
band. It  <^nges  the  situation  of  the  hus- 
band. He  is  presumed,  because  of  the  Judg- 
ment of  separation  of  property,  to  be  an  In- 
solvent He  Is  no  longer  at  the  head  of  the 
4!0mmunlty,  and  the  wife  must  contrfbnte  In 
proportion  to  her  fortune  to  the  household 
expenses  and  to  those  of  the  education  of  bet 
children.  The  wife  cannot  renounce,  In  ad- 
vance, the  right  to  sue  for  a  separatidii  of 
property,  as  It  la  a  right  recognized  In  the 
interest  of  the  family  and  sodal  <nder.  The 
right  of  the  wife  to  sue  is  entirely  personal, 
but.  after  judgment  has  been  obtained  by  her, 
it  affecta  the  marriage  relations,  to  an  extent 
at  least.  We  are  not  dealing  with  the  mere 
right  of  the  wife  to  resume  the  admlniatra- 
tlou  t)f  ber  paraphernal  property,— a  right,  we 
take  it,  to  be  enjoyed  by  all,  whether  domi- 
ciled here  or  abroad,— but  the  unlimited  and 
unquallSed  right  to  a  separation  of  property. 
From  that  point  of  riew  we  take  It  to  be  a 
question  In  which  pnbllc  order  and  social 
conditions  are  concerned.  French  commenta- 
tors have  considered  the  right  hi  that  light, 
and  have  gone  much  further  than  we  think 
needful  or  advisable  "Si  la  communantfi  est 
en  harm<Hiie  avec  les  rapports  Intlmes  stabile 
entre  le  marl  et  la  femme,  U  faut  dire  que 
la  separation  de  biens  est  en  opposition  avec 
la  nature  du  marriage.  Quand  les  ^poux  aont 
divisf'8  d'lntfiret,  11  est  fort  A.  cralndre  que  le 
lien  dcs  Ames  en  souffre."  23  Laurent,  p.  439. 
By  the  efTect  of  the  Judgment  of  separation 
tlia  wife  takes  back  the  administration  of  the 
property.  Plaintiff,  at  her  own  domicile  in  a 
foreign  state,  Is  absolutely  vdthout  the  right 
which  grows  out  of  a  Judgment  of  separation. 
The  Judgment  affecting  marriage  relations 
would  surely  be  an  absolute  nullity  at  the 
mntrlmoulal  hom& 

PlalntlfC  Invokes  a  special  law  as  applyli^ 
and  as  authorizing  her  npon  her  return  to  this 


atate  to  sue  ber  husband  for  a  separation  oC 
property.  Article  2437,  Rev.  Civ.  Coda  She 
has  not  complied  with  this  special  law,  as  she 
has  never  returned  here  at  all,  not  even  tem- 
porarily. The  presence  of  ber  husband  a  few 
weeks  or  months  was  not  equivalent  to  her 
presence.  Moreover,  the  decisions  of  this 
court  In  order  tbat  a  wife  may  have  the  right 
to  sue  have  heUA  tbat  the  return  enabling  tne 
wife  to  sue  means  a  return  for  tihe  purpose 
under  the  protection  of  the  taws  of  this  stata 
Smith  V.  Smith,  43  La.  Ann.  1148,  10  South. 

Hyman  v.  Schlenker,  44  La.  Ann.  lOS. 
10  South.  623.  A  similar  view  was  expressed 
by  the  supreme  court  of  the  United  States  in 
a  suit  for  divorce  under  a  law  of  Dakota. 
Streltwolf  V.  Stwsltwolf,  181  U.  S.  179.  21 
Sup.  Ct  553,  4&  L.  Bd.  S07.  We  do  not  think 
that  the  court  bad  Jurisdiction  to  render  a 
Judgment  of  separation  of  proper^. 

The  plaintiff  who  offers  a  title  to  a  buyn 
should  offa-  a  title  valid  In  every  respect  and 
not  one  which  may  be  in  the  least  clouded  by 
the  fact  that  the  wife  has  not  compiled  with 
the  provisions  of  theatatnte  Inobtainingajudg- 
ment  of  separation  of  property  the  l^lity  of 
which  la  needful  In  ordw  to  tranafer  a  good 
title. 

For  reasons  asslgoed,  the  Judgment  Is  af- 
firmed. 

NICHOLLS.  C.  J.  (dissenting).  Tbe  plain 
tiff  entered  into  a  marriage  contract  by  which 
certain  property  belwiging  to  her  was  placed 
under  tlie  control  of  h^  Intended  tanaband  as 
dowry.  It  was  a  Louisiana  contract  affect 
Ing  roil  estate  there.  Tbe  law  of  Looitdana 
entered  into  and  formed  part  of  the  contract 
Guerln  v.  Rlvarde,  8  Bob.  457;  BleaTeDu 
T.  Uabes,  2  La.  Ami.  771;  Rev.  St  I  1719. 
By  tbat  law  and  the  declalnw  of  this  court 
she  was  entitled,  under  certain  condition^  to 
resume  control  of  the  property.  The  right  and 
the  remedy  to  enforce  the  sa6ie  given  to  her 
was  a  real  right  and  a  real  ronedy  continuing 
in  character.  I  do  not  think  she  lost  either 
by  reason  of  ber  harlng,  as  a  wlf^  and  aa  In 
duty  bounds  accompanied  her  husband  to  a 
distant  state.  The  parties  being  anbseqnently 
in  Louisiana,  and  the  condltlonB  otsting 
which,  had  she  been  dmnldled  in  the  state, 
would  have  entitled  bet  to  resume  control  of 
tbe  property,  the  wife,  under  the  antiioilty 
of  court  sued  her  husband  to  effect  that  ob- 
ject. The  husband  was  cited  personally,  and 
the  wife  obtalnea  a  Judgment  yean  ago, 
which  no  one  contests.  I  do  not  think  that 
judgment  can  In  Louisiana,  and  quoad  its 
opcrntion  and  effect  npm  that  apeclfic  real 
property,  there  be  held  to  be  a  nullity  for 
want  of  Jurisdiction  of  the  court  or  the  capaci- 
ty of  the  wife  to  sue.  What  the  effect  el!«- 
where,  or  upon  other  property,  or  generally, 
we  are  not  called  on  to  say,  I  think  the  wife 
was  entitled  to  invoke  the  aid  of  our  courts 
through  the  remedies  accorded  by  law  to 
mahitain  and  enforce  the  contract  rights 
which  rested  in  her  on  the  creation  of  ha 
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contract  under  the  real  statutes  of  the  state. 
I  tlitnk  aection  1710  of  the  Revised  Statutes 
Bhonld  be  liberally  coDstroed  Id  aid  of  the 
reniedy. 


(107  La.) 

HARVBT  et  al.  t.  GULF  STATES  LAND  & 

IMPROVEMENT  CO.    (No.  14.167.) 
<8aprem«  Oonrt  of  Louisiana.  June  28,  1902.) 
TAXATION— NOTICE    OF  DKUNQCENCY— TAX 
DEKU— PAROL  BVIDBNCK-PRSSUUPTIONS. 

1.  Where  property  Is  sold  and  transferred 
after  the  completion  of  the  nssessmeut,  ami 
Goutinues  to  figure  on  the  assensment  roll  in 
the  name  of  the  vendor,  the  ootlcfl  of  delln- 

3iienc7  of  taxes  may  be  addressed  to  such  Ten- 
or; aud  by  serviii;  on  the  purchaser  or  pres- 
eQt  owner  a  notice  so  addressed  the  tax  oQlcers 
comply  with  the  law  requiring  notice  to  be  serv- 
ed on  the  taxpayer. 

2.  Xhe  offlclal  return  of  the  officer  abowiiu 
the  manner  in  which  a  tax  notice  was  served, 
and  even  parol  evidence,  is  admissible  to  cor- 
rect an  erroneous  recital  in  the  tax  collector's 
deed. 

3.  Where  property  is  acquired  after  the  cmn- 

pletion  of  the  asscssmeut  roll,  the  person  who 
then  was  president  of  the  corporation  acquiring 
the  property  will  be  presumra.  in  the  absence 
of  proof  to  the  contrary,  to  have  contiuued  to 
hold  the  same  position  down  to  the  time  of  the 
serving  of  the  notice  of  delinquency. 
(Syllabus  by  the  Court) 

Appeal  from  ciril  district  court,  parish  of 
Orleans;  Walter  B.  Soiniu«vllle,  Judge. 

Action  by  Edith  Uarv^  and  others  against 
the  Gulf  States  Land  A  Improvemrat  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.  Reversed. 

J.  Zach.  Spearing,  for  appellant  Harry  H. 
Hall,  amicus  curlee.  Charles  Louque,  for  ap- 
pellees. 

PB0V08TY.  J.  The  plaintiffs  sold  to  R. 
McWiUlama,  Limited,  on  a  credit,  two  lots 
4>f  ground,  with  improvements,  retafnlog  a 
mortgage  on  the  property  for  the  price.  The 
sale  was  made  after  the  completion  of  the 
assessment  of  the  year,  so  that  for  the  year 
In  which  the  sale  took  place  the  property 
stood  on  the  assesement  roll  In  the  name  of 
the  plaintiffs.  R.  McAViUiams.  Limited,  fall- 
ing to  pay  the  taxes  thus  assessed,  the  proi>- 
erty  was  sold  at  a  tax  sale,  and  was  bought 
by  the  defendant,  and  plaintiffs  bring  this 
suit  to  set  aside  the  tax  sale  on  the  ground 
that  the  notice  of  the  delinquency  of  the 
taxes  was  not  served  on  the  taxpayer  as  re- 
fiufred  by  law.  The  notice  In  question  is 
provided  for  by  sections  50  and  51  of  Act 
170  of  1808,  Which  require  that  the  tax  col- 
lector shall  address  a  notice  "to  each  tax- 
payer who  has  not  paid  his  taxes,"  and  sli.ill 
"either  deliver  to  each  taxpayer  In  porsou  or 
shall  leave  at  his  residence  or  place  of  busi- 
ness in  the  parish  of  Orleans  one  of  said  no- 
tices." With  a  view  to  complying  with  this 
law,  the  tax  collector  made  out  a  notice  con- 
taining the  requisite  recitals  of  description 
of  property,  notlflcatlon  of  delinquency  of 
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taxes,  and  announcement  of  sale  of  property 
In  case  of  nonpayment,  and  caused  same  to 
be  served  on  R.  McWIUIams,  president  of  R. 
McWlUiams,  Limited.  The  notice  was  serv- 
ed In  person,  at  the  place  of  business  of  the 
company.  It  was  addressed,  however,  to  the 
parties  in  whose  names  the  property  stood 
on  the  assessment;  that  Is,  to  the  plaintiffs. 
The  question  Is  whether  this  was  a  suffi- 
cient compliance.  We  think  It  was.  The 
purpose  of  the  proceeding  Is  to  give  warning 
to  the  taxpayer,  and  we  have  heretofore  bad 
occasion  to  say  (In  re  City  of  New  Orleana, 
61  La.  Ann.  9T2,  25  South.  6SG).  and  we  re- 
peat, that  the  strict  adherence  to  form  which 
has  been  enforced  in  matters  Of  clbition  Is 
not  required  In  the  matter  of  these  tax  no- 
tices. It  Is  suiflcient  if  the  purpose  ot  the 
law  In  requiring  the  notice  to  be  given  is 
accomplished;  and  no  one  could  say  that  the 
notice  in  question  did  not  bring  home  to  R. 
ilcWilliams,  Limited,  notlflcatlon  of  the  fact 
that  the  taxes  of  the  year  were  delinquent 
on  the  property  which  It  bad  bought  from 
the  plaintiffs.  The  manner  In  which  the  no- 
tice was  addressed  could  not  mislead,  for  R. 
McWilllains,  Limited,  knew,  or  must  be  con- 
clusively presumed  to  have  known,  that  the 
sale  made  to  It  by  the  plaintiffs  bad  taken 
place  after  the  completi<ni  ot  the  assessment, 
and  that  the  assessment  had  Dot  been  chan- 
ged, and  that  therefore,  the  property  stood 
on  the  tax  roll  in  the  name  of  the  former 
owners,  and  that  this  was  the  reason  why 
the  notice  was  addressed  to  them.  It  Is  to 
be  noted  that  our  law  makes  special  provi- 
sion for  the  giving  ot  notice  to  mortgage 
creditors,  and  that  the  plaintiffs  had  the  full 
benefit  ot  this  notice.  In  urging  theta:  pres- 
ent complaint  they  are  standing  In  the  shoes 
of  their  debtor,  R.  McWIUIams,  Limited,  and 
are  la  no  better  position  than  the  latter 
would  be  to  urge  want  at  notice;  In  other 
words,  if  the  notice  was  good  as  to  B.  Mc- 
WIUIams, Limited,  It  was  good  also  as  to  the 
plaintiffs. 

Plaintiffs  objected  to  the  admission  In  evi- 
dence of  the  ottidal  written  return  ot  the  of- 
ficer who  bad  sen-^  the  notice,  and  also  to 
parol  evidence  showing  the  manner  of  the 
service,  on  the  ground  that  "the  act  ot  sale 
dedares  that  service  was  made  on  Clai-euce 
J,  Harvey  and  others,  and  defendant  cannot 
contradict  this  declaration  In  that  act."  We 
think  this  evideuce  was  admissible.  The  re- 
cital of  the  deed  was  an  error,  and  such  er- 
rors in  sheriffs'  deeds  may  be  shown  by  pa- 
rol. Gladdlsh  T,  Godchauz,  4G  lA.  Ann.  1571, 
16  South.  4j1;  Tlgnle  V.  Brady.  3S  La.  Ann. 
.'iUO:  Armstrong  v.  Armstrong,  3d  La.  Ann. 
S40;  Clauss  v.  Burgess,  12  La.  Ann.  142.  See, 
also,  Ker  t.  Eversbed,  41  La.  Ann.  IS.  6 
South.  566;  Gee  t.  Clark,  42  La.  Ann.  OlS, 
8  South.  1)27. 

Plaintiffs  contend  that  the  record  foils  to 
show  that  R.  McWIUIams  was  the  president 
of  U.  McWIUIams,  Limited.  The  act  eviden- 
cing the  sale  to  R.  McWiUlama,  Limited,  so 
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recites,  and  this  act  and  the  14  notes  sued 
cm  are  signed  by  R.  McWUllamB  as  president; 
and  there  Is  no  evidence  idiawlDg  tlut  he  ever 
ceased  to  be  president  We  think  this  was 
8ufflcl«it  proof  of  his  official  ration  to  the 
company  at  the  time  the  service  was  made. 

Zt  Is  tbwefore  ord^ed,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
set  aside,  and  that  the  plalntlflV  suit  be  dis- 
missed, with  costs  In  both  courts. 

(On  Application  for  R^earingJ 
(June  30,  1902.) 

PER  CURIAM.  The  court  did  not  fall  to 
observe  that  among  the  grounda  of  nnlll^ 
alleged  In  the  petition  was  tiie  («e  that  the 
property  bad  not  been  assessed  In  the  name 
of  tbe  owners;  but  the  counsel  for  plaintiffs 
not  having  offered  the  assesonent  roll,  or  an 
extract  thereof,  or  any  other  evidence,  to 
show  bow  tbe  property  was  assessed,  and 
not  having  complained  of  the  finding  of  tbe 
learned  Judge  a  quo  to  tiie  effect  that  tbe 
property  "was  cwrectly  assessed  in  theb'  [the 
owners']  names,"  and  not  having  pressed  this 
ground  of  nullity  in  argument  or  In  brief,  hav- 
ing In  fact  expressly  admitted  that  "the  evi- 
dence shows  that  plaintiffs  bad  at  one  time 
been  the  owners  of  the  property,  which  was 
correctly  assessed  In  tbelr  names  In  1888,"  the 
year  tat  tbe  taxes  of  whlcb  the  pri^>erty  waa 
kSA,  It  was  considered  that  this  ground  had 
been  abandcned.  In  connection  with  the  no- 
tice, (tolntlffs,  <m  this  apiOicatlon  fw  rehear- 
ing, hare  mended  their  b<dd.  Tbefr  objection 
was  that  the  notice  bad  been  addressed  to  tbe 
former  owners,  Instesd  of  to  tbe  actual  own«. 
Their  objectltm  now  Is  that  the  notU^  was 
addressed  to  Clarence  3.  Harvey  et  el..  In- 
stead of  to  all  the  owners,  giving  their  names. 
What  Is  said  In  tbe  opinion  la  equally  applica- 
ble to  this  new  phase  of  the  question. 

Rehearing  refused. 


(107  La.) 

STATE  T.  BLIA.    (No.  14.471.)* 

(Supreme  Court  of  LouiBiana.    June  23,  1902.) 

CRIMINAL  LAW— TRIAL— REDUCTION  OP  BVI- 
DBNCB  TO  WRITING— LARCENY— 
EVIDENGB— BURQU.RT. 

1.  The  defendant  la  a  criminal  pEosecutlon 

ii  uot  eutitled,  before  the  offer  of  any  evi- 
dence, to  au  order  that  the  testimony  of  the 
state  witnesses,  thereafter  to  be  taked,  shall 
be  redaced  to  writing.  AU  that  he  can  re- 
quire 1b  that  such  testimony  shall  be  taken 
down  as  may  be  necessary  to  enable  this  court 
to  understand  and  intelligently  rule  on  the  ob- 
jections as  made  by  him  in  the  course  of  the 
trial,  and  tbe  question  whether  he  has  beeu 
denied  his  right  in  that  respect  must  be  pre- 
sented to  this  court  by  means  of  a  bill  of  ex- 
ceptions. 

2,  Under  an  indictment  tor  stealing  "fertilis- 
er" it  Is  competent  to  prove  the  larceny  of 
"phosphate  fertilizer"  or  "fertilizer  of  phos- 
phate.'  and,  for  the  purposes  of  a  question 
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propounded  to  a  state  witness.  It  Is  Immaterial 
which  expreasiou  is  used. 

3.  In  a  prosecution  for  burglary  tn  the  night- 
time, the  question,  "When,  if  at  any  time,  waa 
the  warehouse  *  •  •  broken  open?"  can  of 
itself  work  no  injury  to  the  accused;  and,  if 
the  record  discloses  ao  complaint  as  to  the  an- 
swer, if  any  answer  was  fifven.  It  will  be  pre- 
sumed tiiat  no  Injury  was  sustained. 

(Syllabus  by  tbe  Court.) 

Appeal  from  judicial  district  court,  parish 
of  Claiborne;  Benjamin  P.  Eldwarda,  Judge. 

Martin  EUa  was  convicted  of  burglary  and 
larceny,  and  appeals.  Affirmed. 

Richardson  ft  Richardson,  for  appelant. 
Walter  Qnlon,  Atty.  Gen.,  and  John  G.  Then^ 
Dlst  Atty.  Cten.  (Lewis  Gukm,  of  oouns^ 
toe  tbe  State. 

MONROB,  J.  Dtfmdant,  having  been  con- 
victed of  bnrglary  and  larcray,  and  sentenced 
to  imprisonment  at  bard  labor,  presoitB  bis 
case  to  this  court  by  means  of  tbe  following 
WlB  of  exception: 

Bin  No.  1  was  taken  to  the  refusal  of  the 
trial  Judge,  upon  a  request  made  before  any 
witneas  bad  hem  sworn,  to  grant  permission 
tta  the  court  stenographer  to  take  down  the 
testimony  of  the  state  witnesses.  Tbe  rea- 
sons assigned  for  this  r^sal  are  as  fol- 
lows: "By  the  Court;  At  tills  time  tboe 
was  no  evidence  Introduced  and  no  objectlmis 
raised;  no  question  for  tiie  court  to  pass  on. 
The  request  was  made  by  the  defendants 
counsel  that  all  the  evidence  for  the  state 
be  reduced  to  writhig.  (There  was  no  bin  of 
exceptions  to  the  charge  of  the  court,  or  any 
ptftlon  of  It")  The  court  held  fbat,  when 
any  question  arose  as  to  ttie  admissibility  of 
the  evidence,  or  any  mixed  qnestlon  of  fact 
and  law  arose,  that  then  the  evidence  sbooU 
be  reduced  to  writing,  wlilch  was  dtme,  and 
so  stated  and  informed  defendant's  counsel, 
and  for  ttie  fuither  reasons  as  stated  In  State 
V.  Downs,  60  La.  Ann.  6M,  23  South.  456." 
There  was  no  error  In  this  ruling.  The  law 
contemplates  the  taking  down,  when  an  ob- 
jection shall  be  made  and  a  bill  of  exceptim 
reserved,  "of  tbe  facte  upon  which  tbe  bffl 
bas  been  reteined."  Act  Na  113  of  1896. 
This  may  fairly  be  intoipreted  to  mean  that 
such  testimony  shall  be  token  down  as  may 
be  necessary  to  enable-  this  court  to  under- 
stond  and  properly  rule  upon  tbe  particular 
objection  made  and  bOl  reswved,  but  it  af- 
fords no  support  tor  the  proposition  that  a 
defendant  In  a  criminal  trial  may  require  tbe 
clerk  or  court  stenographer  to  take  down  all 
tbe  testimony  adduced  on  bebalf  of  tbe  stote 
in  advance  of  possible  objections  m  bllla  of  ex- 
ception to  be  made  and  reserved  In  the  course 
of  the  trIaL   State  v.  Downs.  SO  La.  Ann. 

23  South.  456;  State  v.  Judge  of  Crim- 
inal Dlst  Ct,  104  La.  63,  28  South.  902.  And 
this  view  ot  the  matter  is  reoogulied  by  tbe 
counsel  Cor  flie  defendant,  who  admit  that 
they  had  no  right  to  have  all  tbe  tesUmo^ 
for  tbe  state  taken  down.  They,  howeva, 
say:   '*We  •  •  •  submit  that  the  reasons 
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siren  by  the  Judge  In  this  bVU  tre  part  of 
"the  record  of  this  appeal,  and  rely  on  the 
statement  therein  In  support  of  our  other 
bUls."  They  further  Bay:  "(1)  That  the  court 
-did  not  give  the  reasons  for  the  ruling  at  the 
time  the  bill  was  reserved,  but  waited  until 
after  the  case  had  been  finished.  •  •  • 
(2)  That  the  court  recognized  at  that  time 
the  mandatory  provisions  of  Act  No.  113  of 
1896,  when  It  'holds  that  when  any  question 
arose  as  to  the  admissibility  of  evidence,  or 
any  mixed  question  of  fact  and  law  arose, 
that  then  the  evidence  should  be  reduced  to 
writing';  and  (3)  that  the  court  erred  In 
stating,  'which  was  done,'— that  Is,  reduced 
to  writing."  So  far  as  we  are  Informed  by 
the  record,  reasons  sufflclent  for  the  ruling 
In  question  were  given  when  the  ruling  was 
made,  and  their  snfflciency  Is  not  affected  by 
the  fact  that  thereafter,  when  the  bill  was 
signed,  the  Judge,  In  Incorporating  them 
therein,  referred  to  the  occurrences  of  a  later 
stage  of  the  trial. 

Bill  Xo.  3  (which  the  counsel  say  should 
have  been  marked  "2,"  and  which  they  next 
take  up  for  argument)  reads  as  follows:  "Be 
It  remembered,  that  on  the  trial  of  this 
canae  J.  B.  Madden,  a  witness  for  the  state, 
•  •  •  was  asked  by  the  state,  'when.  If 
at  any  time,  did  yonr  firm  consent  to  any  fer- 
tilizer of  phcmphate  being  taken  by  Mr.  Ella? 
Defendant,  by  counsel,  objected  to  said  evl- 
'dence  on  the  ground  that  there  Is  no  charge 
against  the  accused  of  taking  phosphate. 
The  allegations  and  proof  must  correspond; 
therefore  the  evidence  la  Inadmissible.  By 
the  Court:  The  question  put  by  the  district 
attorney  was,  "When,  If  at  any  time,  did  your 
firm  sell  or  consent  to  any  phosphate  fertilizer 
behig  taken  by  Mr.  Ella?'  That  the  phos- 
phate In  question  had  been  shown  to  be  sold 
and  used  as  a  fertilizer.  A  complete  note  of 
the  question  was  taken  down  by  the  court 
stenographer,  as  well  as  all  other  objections, 
which  is  hereto  attached,  and  marked  'Ex- 
hibit A.' "  It  appears  that  the  court  ste- 
nographer made  a  note  of  the  question,  objec- 
tion, and  ruling  referred  to,  which  he  subse- 
quently corrected.  The  original  reads  as  fol- 
lows: 

"Q.  By  the  State:  TVhen,  If  at  any  time, 
did  your  firm  consent  to  any  fertilizer  of 
phosphate  being  taken  by  Mr.  EUa?'  Object- 
-ed  to  by  counsel  for  defendant  upon  the 
ground  that  there  Is  no  charge  against  the 
accused  for  taking  that  kind  of  fertilizer. 
The  allegation  and  charge  must  correspond. 
Bollng  of  the  court:  Objection  overruled. 
Bill  reserved.  The  court  declines  to  have  this 
eridence  taken  down,  and  will  give  Its  rea- 
sons la  the  bUI.  Preliminary  evidence  al- 
ready having  been  taken,  defendant  objects 
to  any  evidence  In  this  case  to  show  a  differ- 
ent time  or  different  date  of  taking  or  enter- 
taig,  except  as  alleged  la  the  bill  of  Indict- 
ment: that  the  date,  or  nighttime,  la  alleged 
In  the  bill  of  Indictment,  and  no  evidence  can 
be  received  except  la  accoidance  with  that 


allegation.  Rollng  of  the  court:  Objection 
overruled.  Bill  reserved.  The  fwnrt  will  state 
Us  reasons  in  the  bill. 

"The  above  Is  a  true  and  correct  transcript 
of  all  shorthand  notes  taken  In  the  above 
nnmbered  and  entitled  case.  This  May  2, 
1902.    [Signed]   R  H.  Fortson,  Stenographer." 

In  the  corrected  note  the  question  propound- 
ed reads:  *'Q.  When,  If  at  any  time,  did 
your  firm  sell  or  consent  to  any  phosphate  fer- 
tilizer being  taken  by  Mr.  Ella?"  In  other 
respects  the  corrected  note  Is  Identical  with 
the  original.  And  to  the  corrected  note  is 
appended  a  certificate  by  the  stenographer 
and  an  affidavit  by  the  district  attorney  to  the 
effect  that  the  question  was  asked  as  It  ap- 
pears In  the  corrected  note,  and  that  the  other 
is  incorrectly  reported.  It  will  be  observed 
that  In  their  blU  of  exceptions  the  counsel  for 
defendant  reserve  no  other  objection  than  that 
the  question  asked  was  Inadmissible,  for  the 
reason  that  there  was  no  charge  against  the 
accused  for  taking  "phosphate";  the  objec- 
tion being  predicated  upon  the  fact  that  the 
accused  was  Indicted  for  the  stealing  of  "fer- 
tilize," and  upon  the  supposed  fact  that  the 
question  referred  to  "phosphate."  By  the 
very  terms  of  their  objection,  however,  as  ap- 
pears ^m  the  note  upon  which  they  rely, 
the  counsel  recognized  that  the  question  to 
which  they  objected  related  to  fertilizer  of  a 
particular  kind,  and,  whether  we  consider  the 
original  or  the  corrected  note  of  the  stenog- 
rapher, It  relates  to  the  same  kind,  since  we 
can  discover  no  difference  In  meaning  between 
"fertilizer  of  phosphate"  and  "phosphate  fer- 
tilizer." The  question  really  presented,  then. 
Is  wbeth^  a  charge  of  stealing  "three  sacks 
of  fertilizer,"  as  contained  In  the  indictment, 
can  be  sustained  by  proof  that  the  accused 
stole  three  sacks  of  "phosphate  fertilizer"  or 
"fertilizer  of  phosphate,"  and  this  question, 
we  think,  should  be  answered  In  the  affirma- 
tive, for  the  same  reason  that  a  charge  of 
stealing  "thirty  yards  of  cloth"  and  "one 
coat"  was  sustained  by  pufsf  as  to  "one  piece 
of  caslmere"  and  "one  blue  pilot  coat";  and 
that  a  charge  of  stealing  two  head  of  cattle 
might  be  sustained  by  proof  of  the  stealing 
of  a  Jersey  cow  and  a  Durham  bulL  WharL 
Or.  Ev.  (9th  Ed.)  S  121  et  seq. 

The  learned  counsel  aay,  in  their  brief, 
"Over  and  above  all  this,  we  call  the  court's 
attention  to  the  fact,  stated  in  tbe  Exhibit  A, 
The  court  declines  to  have  this  evidence  taken 
down.' "  and  they  refer  to  the  statement  of 
the  court  in  Bill  No.  1  to  the  effect  that,  "when 
any  question  arose  as  to  tbe  admissibility  of 
evidence,  or  any  mixed  question  of  fact  and 
law  arose,  •  •  •  the  evidence  should  be 
reduced  to  writing,  which  was  done";  and  it 
Is  argued  that  it  thus  appears  that  they  asked 
to  have  the  evidence— that  Is  to  say,  the  ques- 
tion that  we  have  Just  been  considering,  and, 
presamably,  the  answer  thereto— taken  down, 
and  that  it  was  error  In  the  Judge,  and  in 
conflict  with  hla  previous  Interpretation  of  the 
law,  for  him  to  have  refused  to  permit  It 
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The  rnltaig  of  the  Jndse  was,  howerer,  made 
the  subject  of  a  bill  of  exception,  In  which 
the  matter  thus  suggested  waa  not  incorpo- 
rated, and  such  matter  is  therefore  not  before 
this  court  for  review.  Moreover,  even  If  we 
should  give  to  the  defendant  the  benefit  of 
tbnt  version  of  the  disputed  question  for 
which  his  counsel  contend,  we  should,  as  we 
have  shown,  be  obliged  to  rule  against  him, 
and  to  hold  that  the  question  was  admissible. 

Bill  of  exception  No.  2  recites  that  the  ques- 
tion was  asked  a  state  witness,  "When,  If  at 
any  time,  was  the  warehouse  of  J.  G.  Madden 
ft  Sods  broken  open?"  and  that  defendant's 
counsel  objected  "to  evidence  being  received 
to  show  a  different  time  or  dlCTerent  date  of 
breaking  or  entering,  except  as  alleged  In  tbe 
bin  of  iDdlctment;  that  the  date  and  night- 
time is  alleged  In  the  bill  of  Indictment,  and 
no  evidence  can  be  received  except  to  prove 
that  date  and  the  time,— nighttime.  The  court 
overruled  tbe  objection,  and  admitted  the  evi- 
dence for  the  following  reasons,  vis.:  By  tbe 
Court:  The  court  did  not  overrule  the  objec- 
tion, bnt  restricted  the  proof  of  the  breaking  to 
nighttime,  as  alleged  in  the  bill  of  Indictment, 
and  charged  the  Jory  that.  In  order  to  make 
ont  tbe  offense,  the  state  must  show  that  the 
breaking  was  done  In  the  nighttime,  as  al- 
leged." In  their  brief,  the  counsel  again  re- 
fer to  Exhibit  A,  attached  to  the  hill  No.  1, 
as  showing  that  their  objection  was  overruled. 
It  suffices  to  say.  In  regard  to  this  bill,  that 
the  question  at  which  It  is  leveled  could  of  it- 
self have  worked  no  Injury  to  the  defendant, 
and  the  fact  that  the  record  discloses  no  com- 
plaint as  to  the  answer.  If  any  answer  was 
givoi,  justices  the  presumption  ttiat  no  In- 
jury was  sustained.  A  motion  for  new  trial, 
based  entirely  upon  an  allegation  as  to  the 
H^clency  of  proof,  was  filed,  and  a  bill  of 
exceptions  was  taken  to  the  overraling  of  the 
same,  but  neither  motion  nor  bill  contain  any- 
thing with  which  tbis  court  Is  authorized  to 
deal. 

For  these  reasoM,  the  judgment  appealed 
from  la  affirmed,  t 


(107  La.) 

STATE  V.  BATSON.    (No.  14.454.) 

(Snpreme  Court  of  Louisiana.    June  21,  1902.) 

MURDER— INDICTMENT  —  DUPLICITY  —  JURY — 
SELECTINQ  AND  SUMMONING  —  QUASHING 
VENIRE  — APPEAL  — REVIEW  — RUUNGS  ON 
EVIDENCE— HANDWRITING. 

1.  Though  a  criminal  act  may  operate  ou 
more  than  one  person  or  thing,  nevertheless,  if 
It  be  but  one  act,  consummated  at  one  time, 
ft  may  be  charged  as  one  offense,  and  an  in- 
dictment charging  In  one  conut  the  murder  of 
six  persons  is  uot  bad  for  duplicity  unlesft  It 
apppars  upon  its  face  that  the  deaths  resulted 
from  two  or  more  distinct  acta.  But  if.  upon 
the  trial,  it  is  shown  that  all  the  deaths  did 
not  result  from  the  same  act,  the  accused  may 
then  compel  the  state  to  elect  upon  whlcm 
diarge  it  will  proceed. 

2.  Under  the  statute  of  189S  (Act  No.  1351, 
a  venire  is  not  to  be  qunshed  merely  for  ir- 
regularities or  for  noncompliance  with  the  Ht- 
ml requirements  of  the  law  in  the  matter  at 


selecting  and  summoning  the  jurors,  but  only 
"wha-e  fraud  has  been  practiced,  or  some 
great  wrong  committed  in  tbe  selection  and 
■ummoning  of  the  jury,  that  woold  work  ir- 
reparable iDjnry."  Hence  the  constructive  in- 
jury resulting  to  the  accused  In  a  criminal 
prosecution  from  the  facts  that  the  names  ou 
the  slips  placed  in  the  general  venire  box  are 
written  by  tbe  clerk  and  the  jury  commission- 
ers, instead  of  being  written  by  the  clerk  aloue, 
and  that  the  name  of  one  juror  is  by  accident 
duplicated,  so  that  the  whole  number  in  the 
box  falls  one  short  of  that  contemplated  by 
the  statute,  does  uot  justify  the  qoasbiug  of  the 
venire,  in  the  absence  of  proof  of  fraud  or  ac- 
tual Injury. 

8.  The  juiT  list  and  venire  box  are  to  be 
supplemented  twice  a  year,  or  oftener,  as  tiie 
judge  may  require,  so  that  the  list  shall  con* 
tain  300  names  of  "competent,  good  and  true" 
jurors,  from  which  20  are  to  be  selected  for 
the  grand  jury,  leaving  280  to  be  put  in  tbe 
box.  Save,  however,  upon  the  occasions  when 
the  box  Is  thus  supplemented,  it  is  not  requir- 
ed that  it  should  contain  280  uames;  bnt  it 
should  at  all  times,  barring  accidents  and  over- 
sights, contain  that  number,  less  the  number 
previously  and  legally  drawn  since  it  was  last 
supplemented. 

i.  Tbe  ruling  of  the  trial  judge  that  a  ques- 
tion asked  a  state  witness  on  ci-oas-examinution 
was  iuteuded  to  impeach  the  testimony  of  n 
witness  previously  raamined,  and  was  inadmis- 
sible because  no  foundation  for  such  impeach- 
ment had  been  laid,  will  not  be  disturbed  up- 
on the  claim  that  such  question  was  Intimate 
by  way  of  croas-examinatiou,  when  the  testi- 
mony given  upon  the  examiaatiou  In  chief  ia 
not  brought  up,  and  the  question  objected  to 
has  all  the  appearance  of  having  been  asked  for 
the  purpose  attributed  to  It  by  the  jodge. 

6.  Where  It  appears  that  the  accused,  on  a 
trial  for  murder,  had,  after  the  murder  had 
been  committed,  left  certain  movables  in  the 
hands  of  a  citizen  at  the  parish  seat,  and  had 
then  disappeared  frnn  tbe  parish,  and  that, 
amoug  tbe  movables  so  left,  aome  of  which 
had  belonged  to  the  deceased,  was  a  vest,  sup- 
posed to  be  tbe  property  of  the  accused,  in  the 

gocket  of  which  was  a  document  purporting  to 
ave  been  written  and  signed  by  the  nccnsed. 
and  indicating  a  purpose  to  take  hia  own  life, 
the  vest  and  the  document  are  properly  admit- 
ted as  relevant  circumstantial  evidence,  without 
proof  of  the  handwriting  or  siguatate  of  sncb 
document 

6.  The  rules  of  evideuce  to  be  applied  la  the 
prosecution  in  this  state  of  crimes,  offenses, 
and  misdemeanors  are  those  of  tbe  common 
law  of  Kogland,  save  where  it  im  othenrisa  pro- 
vided by  statute.  Bev.  St.  S  97a  There  has 
been  no  statutory  modiScation  of  the  common- 
law  rule  that,  in  prosecutions  for  murder, 
documents  otherwise  Irrelevant,  and  which  have 
not  been  admitted  in  evideuce,  are  inadmissible 
whca  offered  merely  to  prove  handwriting  by 
com  pari  soil.  Article  2245,  Civ.  Code,  and  sr- 
ticle  325,  Code  Prac,  establishing  a  different 
rule,  are  applicable  only  to  civil  procce^ngs. 

Breanx,  3^  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court,  parish 
of  Calcasieu;  Edmund  Denis  Miller,  Judge 

A.  E.  Batson  was  convicted  of  mordtt,  and 
appeals.  Reversed. 

Paul  A.  Bompayrac  and  Winston  Overton, 
for  appellant  Waltw  Onion,  Atty.  Qeu.,  and 
Joseph  Moore,  Dlst  Atty.  (A.  R.  MltcbcU  aad 
Lewla  Gtilon.  of  oovnseO*  for  the  Stata. 

MONROE,  J.  The  defendant,  having  be«i 
convicted  of  murder  and  seBtenced  to  death. 
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baa  a^MAled  to  tbfii  court,  and  presents  bis 
CUM  by  means  of  the  following  motions  and 
bUls  of  exemption: 

1.  A  motion  to  qaaali  tbe  Indictment  for 
duvllclty*  in  tbat  It  cbuvea  six  offoises  in 
oiie  count  Tlie  Indictment  charges  that  the 
defendant  *****  did  fdonioualy,  mali- 
ciously, and  of  bis  malice  forethought,  kill 
aud  murder  S.  E^le,  Mis.  L.  8.  Earle, 
Ward  Earle.  Fay  Earle,  John  Earle,  and 
I^uiuel  Earle.  •  •  *"  Oor  law  does  not 
require  tiiat  the  manner  of  the  killing  shall  be 
set  forth,  but  tbat  "it  shall  be  sufficient  In 
every  indictment  for  mui-dtf  to  charge  that 
the  defendant  did,  feloniously,  wilfully,  and 
of  hla  malice  aforathmight,  kill  and  murder 
the  deceased."  Rev.  St.  I  1048.  The  charge, 
as  made,  la  therefore  in  strict  accordance 
with  tbe  statute,  and  there  is  nothing  upou 
Its  face  to  Indicate  tliat  the  persons  named 
were  not  killed  at  tbe  same  instant  and  by 
tbe  same  act  It  la  true.  In  goieral,  tliat  a 
connt  of  aa  indictment  charging  two  or  mare 
substantlTc  offensea  is  bad  for  duplicity,  and 
tbat  a  BUbstantiTe  offense  la  ime  that  is  com- 
idete  in  itodf  and  la  not  dependent  npon  an- 
other. And  tnm  this  It  is  argued  that  the 
marda  of  one  person  being  a  aubstantlre  or 
comi^ete  offense,  an  Indictment  charging  in 
one  connt  the  murder  of  alx  persons  is  neces- 
sarily liad.  There  are^  howerer,  but  few 
rules  wbish  are  without  exceptions  inherent 
in  m  predicated  upon  tbe  same  reasons  or  ne- 
cessity as  the  roles  themselTea.  Tbus  char- 
ges of  greatv  crimes  indude  those  that  are 
k<88  In  degree.  XTery  Indictment  for  murder 
aud  erery  trial  for  murder  includes  a  aubstan- 
tlTe  charge  of  and  trial  for  uanslangbtw; 
the  reason  fw  this  b^ng  tbat  whereas  the 
uniting  in  one  charge  or  count  of  offenses 
diffnfng  in  cluracter,  and  resulting  from  dis- 
tinct acta,  conmiltted  at  diflnent  times,  is  cal- 
culated to  confuse  tbe  iasues,  and  to  embar- 
rass boOi  the  prosecution  and  tbe  defease, 
sncta  oonsequencea  do  not  flow  where  tbe  of- 
fmses  cbarged  result  from  the  same  act  and 
m««ly  differ  In  degree,  but  on  tbe  contrary, 
la  anch  cases  It  Is  to  tbe  interest  ot  the  ac- 
cused and  of  the  orderly  administration  of 
Justice  tbat  the  legal  consequences  of  the 
one  act  should  be  determined  by  one  trial. 
Whilst  therefore,  tbe  view  suggested  by  the 
learned  and  xealous  counsel,  who  by  appoint- 
ment ot  the  court  have  defended  the  accused, 
Is  not  without  support  the  weight  txt  author- 
ity and  of  reason  sustains  tbe  proposition  that 
ttiougb  a  criminal  act  may  operate  upon  more 
than  one  person  or  thing,  nevertheless,  so 
long  as  It  Is  one  act  consummated  at  one 
time;  it  may  be  chanced  as  one  offense.  Blah. 
New  Cr.  I*roc.  |  437;  Hugliea,  Cr.  Law  & 
Prac:  |  2720;  9  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  p.  (Ml;  10  Enc.  PI.  &  Prac.  p.  Gor- 
don T.  State.  46  Ohio  St.  626,  23  N.  E.  63, 
6  L.  R.  A.  7M;  People  t.  Adams,  17  Wend. 
4^;  Bnckw  t.  State.  T  Tex.  App.  549;  ChlT- 
arrlo  t.  State,  15  Tex.  App. '330;  Ben  t. 
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State,  22  Aln.  9,  68  Am.  Dec.  234;  Clem  t. 
State.  4L'  lod.  420,  13  Am.  Bep.  369;  WliklB- 
Bon  V.  State.  77  Miss.  705,  27  South.  639; 
Forrest  v.  State,  13  Lea,  103;  Eannon  t. 
Stote,  10  Lea,  300;  Oom.  t.  McLagblln.  12 
Cush.  613;  Kex  v.  Benfl^,  2  Burr.  980;  Ot>m. 
T.  Orlflto,  21  Pick.  023;  Com.  r.  LlTCrmore, 
4  Gray,  la  "If.  however,  tbe  testimony 
shows  that  the  billing  of  two  persons  was  not 
by  one  act  the  defmdant  has  the  right  to 
compel  the  state  to  elect  npon  which  cbai-ge 
it  will  proceed."  Forrest  v.  State.  13  Lea, 
104;  Long  V.  State,  C6  Ind.  182;  10  Enc.  PI. 
&  Prac.  p.  534.  In  the  instant  case  It  does 
not  appear  that  the  state  was  called  on  to 
make  such  an  election,  and.  as  tbe  motion 
which  we  are  now  cmsldering  was  p%dlcated 
npon  the  face  of  tbe  lodlctmrait  It  was  prop- 
erly overruled. 

2.  A  motion  to  quash  the  venire  on  the 
grounds:  "First  tbat  tbe  general  venire  box 
*  *  *  did  not  contain  the  names  of  300 
competent,  good,  and  true  men,  as  provided 
by  law,  at  tbe  time  tliat  tbe  Jurors  were 
drawn;  second,  that  the  said  general  venh% 
box  did  not  at  any  time  contain  tjie  names 
of  30(J  competent  good,  and  true  men,  wbose 
names  bad  been  written  on  separate  slips  Iiy 
the  clerk  ol  the  court." 

Tbe  following  provlslous  of  law  applicable 
to  the  Questltms  presented  are  to  be  found  in 
Act  No.  135  of  1898: 

Section  8  of  that  act  {sovldes,  In  substance, 
that  the  Judge  of  the  district  court  shall  ap- 
point five  good  citizens,  who  are  able  to  read 
and  write  tbe  English  language,  and  who, 
with  tbe  dak  of  the  court,  or,  In  case  of  his 
disability,  his  deputy,  shall  constitute  a  Jury 
commission,  and  that  the  commlsslonen  shall 
be  sworn  faithfully  to  discharge  their  duties; 
and  It  contelus  other  provisions  which  require 
no  special  notice  at  this  time. 

"Sec.  4.  *  •  *  That,  within  thirty  days 
after  teeir  appointment  or  sooner,  if  so  order- 
ed by  the  district  Judge,  the  members  of  tbe 
commlsslcm,  or  a  majority  of  them,  shall  meet 
at  the  office  of  tbe  clerk,  *  *  *  and,  In 
the  presence  of  two  or  more  competent  and 
disinterested  witnesses,  of  lawful  age.  com- 
petent to  read  and  write  the  English  lan- 
guage, and  residents  of  tbe  parish,  who  shall 
be  summoned  by  the  derk,  for  that  purpose, 
select  from  tbe  persons  qualified  under  this 
act  to  serve  as  Jurors,  •  •  •  the  names 
of  three  hundred  competent  good  and  true 
men,  a  list  of  whom  shall  be  ninde  out  by  the 
derk,  under  the  supervision  of  the  commls- 
stcHi,  and  said  witnesses  [box]  and  Huld  list 
Klinll  be  kept  complete  and  suppIeiuentiHl  frtim 
ttine  to  time  as  hrrclnattrr  enacted.  Kacb  of 
the  names  on  snid  list  shall  be  written  by  said 
clerk  on  a  separate  slip  of  paper  with  tbe 
numb«  of  tbe  ward,  or  place  of  residence^ 
of  each  person,  and  tbe  slips  of  paper,  or 
ballots,  selected,  except  those  conteinlng  the 
names  of  tbe  persons  cbo8i>n  to  serve  as  grand 
Jurors,  shall  be  phiced  in  a  box  which  shal! 
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be  labded  'General  Venire  Box.*  Immediate- 
ly aftra-  completing  said  general  renlre  list, 
the  commission  shall  select  therefrom  the 
names  of  twenty  citizens,  who  shall  be  subject 
to  duty  as  grand  Jnrors.  •  •  •  The  names 
of  the  persons  so  selected  shall  be  written 
on  slips  of  paper  by  the  derk  In  the  presence 
of  the  commisstonera,  and  they  shall  place  the 
Blips  In  an  envelope,  seal  the  same  and  en- 
dorse thereon  the  words:  'List  of  Grand  J1^ 
rors.*  Thereupon,  the  slips  contained  In  the 
general  venire  box  shall  be  well  mixed,  and 
one  of  the  members  at  the  Jury  commlsalon, 
in  the  presence  of  the  others  and  of  the  wit- 
nesses, •  *  *  shall  draw  therefrom,  one 
at  a  time,  the  names  of  thirty  persons  to 
serve  as  petit  JurOTS  fw  the  first  week  on  the 
next  ensuing  sessloD  of  court,  and.  If,  In  the 
Judgment  of  the  cconmlssion,  a  Jury  may  be 
so  required,  or  If  the  district  Judge  should 
80  direct  they  shall  draw,  in  the  same  maD> 
ner,  thirty  additional  names,  for  service  as 
Jurors  during  the  second  week:  of  the  ses- 
sion. •  *  *"  It  is  further  provided  that 
the  fd«k  shall  keep  a  record  of  the  draw- 
ings, with  a  list  of  the  names,  whldi,  latta. 
Is  to  be  delivered  to  the  sheriff  and  published, 
or  posted;  and  that  •  •  whenever  the 
Judge  shall  deem  proper  •  •  •  to  direct 
the  commission  to  draw  additional  Jurors  tor 
service  during  any  session  of  the  court,  or 
during  a  continuous  session,  no  publication 
the  list  shall  be  necessary,"  etc. 

"Sec.  6.  *  *  *  That  not  less  than  twice 
in  each  year,  or  once  in  ev^  six  months, 
the  Jury  commission  shall  meet  at  the  clerk's 
oihce,  and,  after  being  furnished  by  the  clerk 
with  a  list  of  grand  Jurors  and  those  who 
have  served  as  regular  Jurors  since  the  previ- 
ous drawing  of  the  genraal  ventre,  shall,  In 
the  inesence  of  said  witnesses,  examine  the 
original  venire  list  and  strike  therefrom  the 
names  of  those  who  have  served,  as  well  as 
the  names  of  others  on  the  list  who  are  known 
to  have  died,  removed  from  the  parish,  be- 
come exonpt,  or  disqualUled  to  serve  as  Ju- 
rors, since  their  names  w^ere  ent»ed  thereon; 
and  the  names  of  those  who  have  died,  re- 
moved, become  exempt,  or  disqualified  shall 
also  be  taken  ^m  the  general  vmlre  box. 
The  commission  shall  then  supplement  the 
original  list  and  the  ballots  in  the  box  with 
the  names  of  tiie  same  number  of  good  and 
competent  men  from  the  qualified  Jurors  of 
the  parish  as  have  been  taken  from  the  box 
and  erased  from  the  list,  so  as  to  keep  the 
number  of  names  in  the  general  venire  box 
and  on  the  Jury  list  at  the  orlgbial  standard 
of  300  contained  therein.  It  shall  be  the  duty 
of  tlie  clerk  of  the  district  court,  at  each 
meeting  of  the  commission,  to  make  a  procds 
verbal  of  Its  acts,  In  detail,  and  record  the 
same  in  a  book  to  be  provided  for  the  pur- 
pose by  the  police  Jury,  which  shall,  at  all 
times,  be  open  for  the  Inspection  of  the  pub- 
lic. Said  procSs  verbal  shall  be  signed  by  the 
clerk  of  court,  the  members  of  the  comfiils- 
slon  present,  and  the  witnesses." 


"Sec.  10.  •  •  •  That,  hi  dlstrlcta  com- 
posed of  more  than  one  partah,  the  JnForh 
drawn  for  the  first  week  of  the  session  shall 
constitute  the  petit  Jury  for  that  week  and 
those  drawn  for  the  second  shall  save  for 
the  time  they  are  drawn:  provided,  that.  If 
tiie  Jui7  drawn  for  any  week  of  the  session 
do  not  serve  as  Jurors  during  that  week,  they 
may  be  required  to  s^e  during  a  subsequent 
week  of  any  session  of  the  court  until  a  sec- 
ond venire  shall  have  been  drawn  by  the 
commission,  unless  sooner  dlscdiai^^ed  by  the 
district  Judge,"  etc:. 

"Sec.  11.  •  •  •  That,  whenever  the  dis- 
trict Judge  thinks  proper,  he  shall  require  the 
Jury  commission  to  select  additional  Jurors, 
or  talesmen,  pursuant  to  the  formalities  pre- 
scribed in  section  4  of  this  act,  except  as  to 
the  publication  of  the  list  of  Jurors  so  drawn, 
which  shall  not  be  necessary,  •  •  •  but 
nothing  h^ln  cmtalned  shall  be  bo  con- 
strued as  to  lindt  the  right  of  the  Judge,  in 
criminal  cases,  aft»  the  list  of  Jurors  or  tales- 
men drawn  by  the  commission  Is  exhansted, 
after  the  trial  commenced,  to  order  the  sum- 
mouing  of  talesmen  trom  among  the  byatuid- 
ers,  or  persona  In  the  proximity  of  the  court 
house,  or  from  any  portlim  of  the  parish,  re- 
mote from  the  scene  of  the  cilme^  which  tlie 
Judge  may  designate." 

"Sec  15.  *  •  *  That  It  shall  not  be 
snfficient  cause  to  challenge  the  general  ven- 
ire for  any  session  of  the  court,  or  portion 
thereof,  ac  tot  any  service,  at  any  time,  hi 
any  parish  or  district  of  tjbe  state,  or  set  aside 
the  venire,  because  some  of  the  Jurors  on  the 
list  are  not  qualified  to  act,  nor  because  of 
any  other  defect  or  Irregularity  In  the  mannor 
of  selecting  the  Jury  as  alwve  provided,  and 
to  [no]  such  defect  or  Irr^nlarlty  In  the 
selectioQ  thweof,  or  the  summoning  of  the 
Jury,  shall  be  sufficient  cause,  if  it  do  not  ap* 
pear  that  some  fraud  has  been  practiced  w 
some  great  wrong  committed,  in  the  selection 
and  Bumm<mlng  of  the  Jury,  that  would  woi^ 
irreparable  Injury:  provided,  that  it  shall  be 
good  ground  to  challenge,  for  cause,  any  Juror 
who  is  not  qualified  to  act  under  the  prorl- 
sions  of  this  act" 

It  appears  from  the  evidence  taken  on  the 
hearing  of  the  motion  now  under  considera- 
tion that  the  jury  CMnmlssionora  were  ap* 
pointed  July  5,  1900,  and  that  they  hdd  a 
meeting  on  the  28th  of  the  same  month  at 
which  they  selected  800  Jnrors,  and  caused  a 
list  to  be  made,  and  the  names,  aftn  select 
Ing  those  required  for  the  grand  Jury,  to  be 
written  on  separate  slips  and  placed  in  the 
general  venire  box.  It  la  objected  on  behalf 
of  the  defense  that  the  selection  thus  made 
was  not  original,  but  that  the  commissioners 
moety  supplemented  a  selection,  which  had 
bem  previously  made,  of  Jurors  whose  names 
were  already  in  the  box,  so  as  to  bring  the 
number  up  to  that  required  by  the  act  of 
1898.  Assuming  this  to  be  true,  thongh  tbt 
evidence  makes  it  probable,  rather  ttum  ce^ 
tain,  the  objection  la  not  w^  founded;  thert 
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beiDs  neither  allegation  nor  proof  that  the 
names  In  the  box  were  not  those  of  compe- 
tent, good,  and  tme  men,  qualified  under  the 
act  of  1898  to  serre  as  Jurors,  and  the  mere 
fact  that  their  names  were  In  the  box  not  dls- 
qnallfylng  them  or  affording  any  reason  why 
tbey  should  not  be  selected.   Whether  all  of 
the  names  were  at  that  time  written  on  slips 
by  the  clerk,  or  whether  some  of  them  were 
written  by  that  officer  and  some  by  the  Jury 
commlsaloners,  Is  not  altogether  clear,  but  It 
Is  qnite  certain  tbat  upon  subsequent  occa- 
sions, when  the  names  were  supplemented, 
the  latter  course  was  pursaed;  that  la  to  say, 
some  of  the  names  were  written  on  the  slips 
by  the  clerk,  and  some  by  the  Jury  commls- 
slonen.  The  allesatlon  In  the  motion  "tbat 
the  said  general  ventre  box  did  not  at  any 
time  contain  the  names  of  three  hundred 
competent,  good,  and  true  men,  whose  names 
had  been  written  on  separate  slips  by  the 
clert  of  the  court,"  is  therefore  true,  to  the 
extent  that  the  names  bad  not  been  written 
tbe  clerk  when  the  box  was  filled  upon  the 
occasion  last  preceding  the  trial,  and  It  Is 
probably  trne  as  made.    The  names  were, 
however,  written,  either  by  the  el«k  or  by 
the  Jury  commissioners;  and  tbe  lawmakers 
seem  to  hare  taken  Into  account  the  possibil- 
ity that  the  law  might  not  at  all  times  and 
In  all  respects  be  literally  compiled  with,  and 
to  have  provided  that  the  ends  of  Justice 
should  not  thereby  be  defeated.   Section  15 
of  the  act  of  1898,  her^before  quoted,  ex- 
preaily  denies  to  the  accused  the  right  to  set 
aside  the  venire  for  any  defect  or  Irregularity 
In  the  selection  or  summoning  of  tbe  Jurymen, 
unless  It  (slightly  paraphrasing  the  language) 
"shall  appear  that  some  fraud  has  been  prac- 
ticed, or  some  great  wrong  committed,  •  •  • 
that  would  work  Irreparable  Injury."  It  is 
evident  from  this  that  a  mere  constructive  tn- 
Jnry,  having  no  oth^  basis  than  tbe  implica- 
tion resulting  from  the  failure  of  the  offlcers 
designated  to  comply  with  tbe  letter  of  tbe 
law.  Is  Insufficient  to  Justify  the  quashing  of 
the  venire,  and  that,  In  order  to  entitle  the 
defendant  to  a  Judgment  on  his  motion,  It 
ironld  be  necosary  for  him  to  show  not  only 
the  noncompliance  complained  of,  but  that 
some  tnvA  had  been  practiced,  or  some  great 
wrong  commlhed,  that  would  (not  might) 
work  him  actual  and  Irreparable  Injury,  The 
defendant  has  alleged  neither  fraud  nor  In- 
Jury  of  any  kind,  and  conceding  that  such  an 
allegation  would  be  unnecessary  If  the  facts 
which  he  has  alleged  and  proved  could  be 
said,  of  themselves,  to  constitute  fraud,  or  to 
eonstltnte  Injury  of  the  character  mentioned, 
be  has  neverthdess  failed  to  make  out  a  case 
within  the  meaning  of  the  statute.  It  was, 
no  doubt,  the  duty  ttf  tbe  clerk  to  have  writ- 
ten, "under  the  saperrlslon  ot  the  commls- 
iloners,"  the  names  upon  the  slips  that  were 
placed  In  the  general  v^re  box;  and  It  la  to 
be  regretted  tbat  he  did  not  discharge  tiiat 
duty,  and  that  the  ctnnmlsslonan  did  not 
confine  theniMlves  to  supervising  instead  of 
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assisting  him  In  so  doing.  But  the  clerk  and 
the  commlsslonors  are  alike  sworn  officers, 
and  the  fact  that  the  latter  participated  In 
the  work  In  question,  which  It  would  have 
been  their  duty  In  any  event  to  supervise,  did 
not  of  Itself  amount  to  fraud,  or  te  a  great 
wrong  that  would  work  to  the  defendant  any 
actual  and  Irreparable  Injury.  And  this  Is 
equally  true  of  the  complaint  that,  among  the 
names  contained  In  the  box  after  It  was  last 
supplemented,  that  of  Thomas  Patrick  was 
duplicated.  The  clerk  explains  that  this  was 
an  accident  resulting  from  the  fact  that  the 
name  of  Patrick,  being  already  In  the  box, 
was  overlooked,  and  was  Included  In  the  sup- 
plemental list.  It  Is  the  purpose  of  the  law 
that  the  list  and  the  box  shall  be  supplement- 
ed so  that  the  former  shall  contain  tbe  names 
of  80<X  and  the  latter  the  names  of  280,  com- 
petent Jurors,  at  least  twice  a  year;  but  It 
does  not  follow  that  the  general  ventre  Is  un- 
der all  circumstances  to  be  quashed  If  the  re- 
quirement In  tbat  respect  Is  not  literally  com- 
plied with.  Thus  by  section  6  of  the  act  of 
1898,  ^rhen  the  list  and  the  box  are  supple- 
mented the  commissioners  are  required  to 
strike  therefrom  "the  names  of  such  as  have 
so  served,  as  well  as  the  names  of  others 
*  *  *  who  are  known  to  have  died,  re- 
moved tram  the  parish,  become  exempt,  or 
disqualified.**  But  It  could  not  reasonably  be 
contended  tbat  the  venire  should  be  quashed 
because  of  the  leaving  <hi  the  list  or  In  the 
box  of  the  name  of  a  Juror,  whose  death,  re- 
moval, exemption,  or  dlsqoallflcatlon  was  un- 
known to  the  commissioners.  And  yet  the 
sltuatl<ni  would  be  precisely  the  same  as 
where  by  accident  the  name  of  a  Juror  la  du- 
plicated; L  Sk,  thCTe  would  be  less  than  the 
contemplated  number  of  names  of  competent 
Jurors  on  the  list  and  In.  the  box.  In  neither 
case,  however,  wouM  there  be  any  actual  in- 
jury to  the  litigant  or  party  accused.  In  fact, 
no  actual  Injury  would  be  inflicted  If,  under 
the  law,  the  Jnry  comnUasionerB,  as  well  as 
the  clerk,  were  required  to  write  the  names, 
and  fewer  names  were  required  for  the  pur- 
poses of  the  general  venire.  It  will  be  ob- 
served that  from  the  list  of  300  names  re- 
quired to  be  prepared  there  are  first  to  be 
selected  20  names  tar  the  purposes  of  a  grand 
Jury,  and  that  the  remaining  280  names,  writ 
ten  on  slips,  are  to  be  placed  In  the  box  tat 
the  purposes  of  the  general  venire;  and  from 
those  names  the  petit  Juries  are  to  be  drawn 
until  the  box  Is  supplemented  at  the  end  of 
six  months,  or  sooner  If  so  ordered  by  the 
court.  According  to  the  testhnony,  the  list 
and  tbe  box  were  supplemented  in  this  In- 
stance on  December  SI,  1901;  and  thereafter, 
and  prior  to  the  drawing  of  the  venire  for  the 
weA  during  which  the  Instant  case  was  set 
fw  trial,  there  were  sdected  and  drawn  for 
grand  and  petit  Jury  service  tbe  names  of  110 
Jurors,  leaving  190  names  In  tbe  box,  when, 
by  ax6ia  of  the  court,  two  venires,  of  80  Ju- 
rors each,  were  drawn  for  service  during  the 
weeks  beginning  April  14th  and  April  21st, 
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vespectlTdy;  the  case  against  the  defendant 
being  then  fixed  tot  the  week  beginning  Ap- 
ril 14tb.  It  thertfore  appears  that  the  names 
had  been  supplemented  np  to  the  reqnired 
number  within  six  months  preceding  the 
drawlug  of  the  Tenlre  of  which  the  defendant 
complains,  and  hence,  although  that  venire 
was  not  drawn  from  a  box  containing  300  or 
280  names,  he  has  no  legal  cause  for  com- 
plaint In  the  case  of  State  v.  hove,  106  La. 
G58,  31  Sooth.  289.  to  which  we  are  referred, 
there  was  an  allegation  of  legal  frandrand 
great  Injury;  and  It  was  shown  that  the  Jury 
commissioners.  In  undertaking  to  supplement 
the  general  venire,  added  only  eight  names, 
when  they  should  have  added  a  much  greater 
number.  This  was  held  to  be  so  gross  a  dis- 
regard of  the  mandates  of  the  law  as  to 
amount  to  an  Injury  with  respect  to  which 
the  accused  was  entitled  to  relief,  but  the 
ruling  thus  made  cannot  reasonably  be  ap< 
pUed  to  the  facts  here  presented. 

8.  John  W.  Downs,  a  witness  toe  the  state, 
was  asked  by  counsd  for  defendant  on  cross- 
examination:  "Did  Mr.  Gauthler.  within  the 
last  ten  days  or  two  weeks,  approach  you 
and  ask  you  what  day  Batson  was  here,  and 
you  told  him  February  14th?  Mr.  Oauthler 
then  pulled  out  a  memorandum  book,  on  one 
page  of  which  was  'April  14th';  he  then  turn- 
ed that  page  over,  and  wrote  down  'February 
14th,'  and  G&uthler  then  asked  you  If  It  was 
morning  or  evening?"— to  which  the  counsel 
toe  the  state  objected  for  the  reason  that  the 
question  indicated  tbat  it  was  asked  for  the 
purpose  of  contradicting  and  Impeaching  fhe 
testimony  of  Gauthler,  already  given  as  a 
witness  tor  the  state,  and  no  proper  founda- 
tion bad  been  laid.  This  objection  was  sus- 
tained, reserving  to  defendant  the  right  to 
put  Gautbier  on  the  stand  in  order  to  lay  a 
foundation.  Counsel  for  defendant  then  aak- 
ed,  "Did  he  not  do  the  same  thing  on  Tues- 
day and  Wednesday  of  this  week?"  to  which 
the  same  objection  was  made,  and  sustained, 
whereupon  counsel  for  defendant  took  a  bill 
of  exceptions.  It  Is  contended  that  the  ques- 
tions were  competent  for  the  purposes  of  tbe 
cross-examination  of  the  witness  on  the  stand; 
bnt  the  testimony  previously  given  by  the 
witness  has  not  been  brought  up,  and  as  the 
questions  appear  to  have  been  intended  for 
tbe  purpose  of  Impeachment,  and  tbe  answers 
might  well  have  had  that  effect,  we  are  un- 
able to  say  ttiat  tbe  trial  Judge  committed 
any  error  In  excluding  them. 

4.  The  state  offwed  In  evidence  a  document 
marked  "P5,"  to  which  counsel  for  defendant 
objected  on  the  grounds:  "(1)  That  there  was 
no  proof  that  it  was  written  by  defendant; 
(2)  there  is  no  positive  evidence  tbat  he  wrote 
it,  or  by  comparison  of  handwriting,"— which 
objections  were  overruled  by  the  court  "be- 
cause this  purported  to  be  written  by  the  ac- 
cused, and  was  found  In  the  said  vest  pocket 
In  said  buggy  left  by  accused  at  Down's  sta- 
ble when  be  took  flight  from  Lake  Charles." 
The  document  In  qaestkm  reads  as  foUowi: 


"P.  a  Flantatkm.  Wdsb  La. 
"Welsh,  La.  Dee.  1001 

"To  any  one  wh<Hn  It  maj  concem  tbereof- 
I,  one  Edwin  Batson,  h&oby  giving  my  signa- 
ture to  this  date,  give  my  wtaereabontB  to  the 
public  or  to  any  one  who  finds  tbis  al^  oT 
paper  my  name  Is  as  Arflom  Albert  Edwla. 
Batson  was  bont  In  Atcblaon  Mo  Alic  8  1881 
my  father  and  M  John,  and  J  Batson  liTCd 
In  said  placea  J  my  faths  Uvea  In  Nodoiniy 
Co  Mo  my  mother  being  now  Mrs  Joe  Bayne 
lives  In  Splckards  Mercer  Co  Mo  my  sister 
Mrs  C  M  Vredenburg  lives  In  Princeton  Mo*- 
cer  Ca  Mo  nqr  brother  J.  N.  Batson  I  do  not 
know  where  he  Is  but  be  that  finds  this  wUL 
do  the  dead  a  Justice  by  sending  my  motbor 
or  my  aliter  word  of  my  death,  and  bow  It 
occurred.  Ttala  Is  all  I  request  of  the  dear 
frimds.  So  a  long  and  bappy  life  I  do  wlab 
to  yon  an  signed  a  rlt  x  —  2  . .  y.  l-fare  well 
"A.  B.  Batson 

*'frlend  to  alL   Ha.  Ha  bye  bye  Vm  gone." 

Tbe  fact  that  this  Instrument,  purporting  to 
have  been  written  by  the  accused,  was  found 
In  the  pocket  of  a  vest  shown  to  have  been 
left  by  him  upon  the  occasion  of  his  flight 
from  the  parish  seat  of  the  parish  where  the 
murder  had  been  committed,  was  of  Itself 
a  circumstance  in  the  case  whlt^  might  well 
have  been  relevant,  and  which,  together  witb 
the  authorship  of  the  writing,  was  ^vperly 
submitted  to  the  consideration  of  the  jury. 
State  V.  Bradley,  6  La.  Ann.  664. 

The  state  offered  hi  evidence  tbe  signature 
of  W.  B.  Earle  on  the  document  marked 
"P12,"  for  the  purpose  of  comparing  tbe  same 
with  the  document  marked  "P4,"  which  of- 
fering was  objected  to  as  inadmissible  and 
Irrelevant.  The  objection  was  overruled  on 
grounds  thus  stated  by  the  trial  Judge,  to  wit: 
"Because  P12  bad  the  genuine  signature  of 
Ward  Earle,  one  of  the  victims,  and  tbe  state 
was  endeavoring  to  show  that  the  notice  on 
the  door  of  tbe  house  where  dead  bodies  were 
found  had  not  l>een  written  or  signed  by  htm. 
This  notice,  marked  *P4,*  was  to  tbe  ^ect: 
'Gone,  will  be  back  Sunday  or  Monday.  Ward 
E!ar4e;'  and  Fl  was  a  piece  of  paper  picked 
up  in  the  bouse  whore  the  bodies  were  found, 
containing  thereon,  T  wont  be  back  for,' 
and  further  down,  'good,  will  be  back  Mon- 
day or  Tuesday,'  in  the  same  handwriting  as 
notice  4;  Indicating  that  the  writtf  had  prac- 
ticed before  adopting  form  of  notice.**  And 
to  the  ruling  so  made,  counsel  for  defendant 
objected  and  excepted.  The  document  P12  is 
a  written  conti-act  between  Ward  Earie  and 
a  land  company,  which  has  no  relevancy  to 
the  prosecution  or  the  defense  In  thia  case; 
the  sole  purpose  of  the  offer  b^ng  to  estab- 
lish a  comparison  between  the  writing  of  tbe 
signature  and  that  of  the  documotts  PI  and 
P4,  tbe  lattw  ot  which  the  state  vras  en- 
deavoring to  prove  had  been  written  by  the 
accused,  though  purporting  to  have  been 
written  and  signed  by  Ward  Earie,  and  post- 
ed on  tbe  dow  of  ibe  house  where  tbe  bodies 
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of  tb*  Tlcdma  were  finmd.  Section  976  of 
the  Revised  Statatee  of  this  state  provides 
that  "an  ataBes,  ofFraees,  and  mlsdemeantHrs 
abaO  be  taken,  Intended  and  oonstnud  ac- 
cordlBg  to,  and  in  conformity  to^  the  eonunon 
law  of  England;  and  tbe- forms  of  Indictment 
(dereeted.  taowever,  of  vnneeeBsai^  prolixity), 
the  method  of  fbe  trial,  the  mles  of  erldence, 
and  an  other  proceedings  whatseem,  In  tbe 
proBeentkm  of  crimes,  offences  and  mtode* 
meanors,  diangtng  what  ought  to  be  chan- 
ged, AhaA  be  according  to  tbe  common  law, 
milesa  otherwise  provided."  This  is  merely 
a  r»«nactnieiit  of  section  8S  of  the  act  of 
1S0(^  bnt,  dealliqr  wtth  It  as  of  tiie  date  of 
tiie  adoption  cS  ttw  Revised  Statutes,  there 
has  since  then  been  bo  oth«r  provision  made 
with  respect  to  **the  roles  of  evidence**  which 
are  to  be  applied  tai  the  prosecutSoa  of  the 
crime  of  murder;  and  It  therefore  ftdlows 
tbat  wa  have  oily  to  ascvtaln  what  the  com- 
mon-law mle  applicable  to  the  question  at 
Issne  Is,  In  ordor  to  determine  irtieQier  Ibat 
qnestioB  has  been  ewrectly  decided.  Hie  mle 
Is  thus  stated  In  Doe  v.  Suckermor^  B  AdoL 
*E.7I16<S1ID.0.  L.40),  to  which  ttie  early 
K^liah  cases  were  exhaustively  reviewed: 
**A  dtreitf  comparison  ot  handwriting  1^  a 
wttneas  has  bem,  with  the  exception  of  one 
<r  two  SDiqMsed  esses,  uniformly  refected; 
and  tt  Is  only  In  vary  recent  times  titiat  a 
Jury  bas  been  allowed  to  institute  such  a 
dfrect  comparison,  and  erai  that  bas  been 
confined  to  comparison  between  documents 
pmred  and  given  la  evidence  In  a  cause,  be- 
ing rdevant  to  the  Issnes  raised  In  the  record, 
and  wbldi,  being  btfwe  the  jury.  It  Is  hardly 
poBsIble  to  i»event  a  eomparlson  bdng  Insti- 
tuted. [Olttaig  a  nuniber  of  cases,}  One  ao* 
tiiority  to  the  contrary  to  b«  found  in 
AUesbrook  t.  Roach*  1  Esp.  861.  But  this 
court  recently.  In  the  case  of  Doe  t.  Newton. 
Nev.  &  P.  1;  Id.,  S  Adol.  ft  S.  614  (81  E.  a 
li.  882)*— has  expressly  determined  ttiat  docu- 
ments Irrdevant  to  the  Issue  on  the  record 
■baU  not  be  received  In  evidence  at  the  trial 
in  order  to  enable  a  Jury  to  Instltnte  such 
comparlsoD.  Much  leas  can  It  be  permitted  to 
fotrodnce  them  In  order  to  enable  a  vrltness 
to  do  80."  See,  also,  15  Am.  ft  Eng.  Bnc 
Law  (2d  Ed.)  p.  264,  and  notes.  This  doc- 
trine bas  been  dlstlnctiy  afflrmed  by  this  court 
la  the  only  case  In  whitdi,  so  far  aa  we  are 
Informed,  tbe  questi<m  has  been  presented; 
Mr.  Justice  Wyley,  as  the  organ  of  the  court, 
saying:  "It  Is  tme,  American  dedshms  are 
not  uniform  on  the  snhject,  bat  as  the  rule 
has  tieen  so  clearly  settled,  and  nptm  the 
highest  anthOTlty,  In  England,  we  think  It 
best  to  adhere  to  It  We  are  not  aware  that 
tiw  question  has  heretofore  been  presented  to 
this  court  for  adjudication.  The  writing  of- 
fered to  the  Jury  In  this  case,  and  received 
b;  tbe  court,  for  tbe  purpose  ot  Instituting 
a  comparison  of  handwiMlng  only,  waa  not 
admfssit^,  and  the  defenitettt  haa  been  eon* 
Ticted  upon  Illegal  avldease.*'  State  t.  Frte. 
23  La.  Ann.  67.  It  may  ba  remarked  In  titis 


connection  that  the  author  of  tbe  article  un- 
der tbe  title  "Handwriting."  tn  16  Am.  ft  Eng. 
Ena  Lew  (M  BO.)  pp.  270,  271,  and  note^ 
buladcs  tbe  state  of  Louisiana  among  states 
which  have  statutes  suthorlzlng  the  prottf  of 
handwritbig  by  comparison,  and  he  makes 
tbe  oHument  that  the  case  above  cited  was 
"appamtly  decided  witbout  r^erence  to  the 
statnte."  The  statute  law  to  which  the  learned 
anthor  refers  Is,  however,  that  contained  In 
article  2246  of  the  Civil  Code  and  article  325 
of  the  Code  of  Practice,  which  relate  to  dvU 
proceedings,  whereas  by  section  976  of  the 
BevlBed  Statutes,  herdnbefore  quoted,  tt  la 
provided  that  "the  method  of  trial,  the  rotes 
of  evidence,  and  all  other  proceedings  whatso- 
ever In  the  prosecution  of  crimes  shall  be  ae- 
cordlng  to  the  commso  taw,  mdess  otherwise 
provided."  And  no  other  prorlslons  concern- 
ing the  prosecution  of  the  crime  of  murder 
have  been  madft. 

There  are  other  bQls  of  eneeptJon  in  the 
record,  aa  alao  a  motion  for  new  trial,  but 
they  present  no  potaita  of  merit  which  have 
not  been  eooalderad. 

Fw  tbe  reasois  assigned,  ft  Is  ordered,  ad- 
jndgedt  and  decreed  tluit  the  verdict  and  sen- 
tence appealeA  firasni  be  net  aalde  and  an- 
nulled, and  that  this  ease  be  remanded  to  be 
proceed  with  according  to  law. 

BREAUX.  X  (diasentlngy.  The  role  of  the 
cwnmon  law  against  aAnfttfng  proof  by  com- 
parison of  handwriting  has  given  rise  to  many 
discussions.  Unqnestlanab^,  undw  the  strict 
rule  ot  the  common  law,  this  evidence  Is  not 
admlaslble  at  aU.  In  England  the  mle  was 
abolished  by  special  enactment,  and  proof  by 
comperlson  la  now  admitted.  Wbart  Cr.  E>v. 
i  6563  et  seq.  In  a  number  of  tbe  atates  of 
tbls  Union  the  mle  haa  been  changed  by 
statnte,  and  In  aome  of  tbe  states  without 
statutory  enactment  the  courts  chose  not  to 
follow  tbe  strict  rale  of  the  common  law. 
In  this  connection  It  may  be  stated  that  gen- 
eraUy  tbe  rules  of  eridence  are  tbe  same  In 
criminal  cases  as  in  cfvS  eases.  There  are 
exception^  aa  stated  by  Best  to  bis  book  on 
Eridence  (page  S&i.  The  text  In  Best  does 
not  exclude  proof  by  handwriting.  It  re- 
fers to  other  proof  as  falling  under  the 
rule,  but  it  does  not  Include  this  mode  of 
proof  as  coming  witiito  tbe  exception.  If 
the  mode  of  proof  Is  generally  the  same  In 
civil  and  criminal  proceedings,  and  tbe  ex- 
ception does  not  Include  proof  by  compari- 
son of  handwriting,  the  proof  by  compari- 
son of  handwriting  under  required  condi- 
tion, in  my  view.  Is  admissible;  Beyond  ques- 
tion, the  mle  Is  recognized  In  dvfl  iffoceed- 
Ings  in  this  state,  and  the  evidence  would 
have  been  admissible  to  a  civil  case  under 
the  Codes.  It  is  not  convincing  that  tbe  rale 
to  question  does  not  apiily  to  dvl!  and  criminal 
cases,  and  that,  admissible  In  one,  it  is  not 
In  tbe  other.  Tbe  majority  of  the  court  has 
arrived  at  the  aonduslon  that  tt  Is  best  to 
adhere  to  the  common-law  rule  In  criminal 
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caaeB.  While  I  lutre  not  a<reed  wltb  tiiBt 
view,  I  bare  not  the  most  remote  critldna 
to  oflffi.  I  can  only  say  tb«t  title  oonrt  liae 
held  that  the  proof  of  de(eoduit*e  letters  was 
"made  by  comparison  of  hondwrittng.  We 
have  only  to  deal'WiUi  tiie  mode  of  proof, 
and  the  law  JnstUlea  It,"— and  admitted  the 
evidence.  State  t.  Barrow,  81  la.  Ann.  682. 
I  respectfully  dissent 


ROTHBOOS  CONST.  00.  et  aL  T.  POET 
GIBSON  MFG.  GO. 

(Suprons  Court  of  Miaslssippl.  June  18,  1902.) 

CONTBACra-FARTIBS— EVIDENOB-^TTAGH- 
USNT  OF  DEBTS. 

1.  Where,  In  a  suit  agaiiist  a  corporation, 
the  croBB  bill  avers  that  defendant  la  a  corpo- 
ration,  and  the  aoBwer  thereto  does  not  d«iy 
the  averment,  it  must  be  taken  aa  true. 

2.  Where,  in  a  suit  against  a  "company,"  the 
written  contract  showed  it  was  made  with  an 
Individual,  and  there  was  no  proof  of  his  ageu* 
cy,  there  could  be  no  recovery,  thouch  the  com- 
pauj  was  a  partnership,  and  the  Individnal  a 
partner  thereof. 

8.  Where  money  was  donated  to  an  academy 
for  building  porposefl,  and  an  agreemoit  of  the 
academy  with  the  builder  prpvi^  that  no  pay- 
ment should  be  made  to  nim  from  such  sum 
until  all  debts  for  labor  and  material  were  paid, 
and  then  only  on  the  approval  of  his  account, 
a  foreign  attachment  will  not  lie  against  the 
contractor  based  on  the  debt  due  him  for  labor 
and  material,  where  the  conditions  of  the  orig- 
inal contract  as  to  payment  of  labor  and  mate- 
rial and  approval  of  the  accoant  have  not  been 
OMnpUed  with. 

On  suggestion  of  error.  Suggestion  over- 
ruled. 

For  former  opinion,  see  82  South.  116. 

H.  O.  Mounger,  counsel  for  appellee,  filed 
a  suggestion  of  error,  making  the  following 
points:  **(1)  The  court  ovwlooks  the  conten- 
tion, supported  by  eTldence,  that  there  was 
no  such  corporation  as  the  Botbrock  Con- 
stmctlon  Company.  (2)  That  complainant 
sued  by  the  name  under  wUch  the  contract 
was  made,— the  Botfarock  Constmctton  Com- 
pany; that,  if  there  was  any  anch  corpora- 
tion, that  S.  W.  Boliinck  was  acting  as 
agent  In  getting  the  contract;  that  the  Botb- 
rock Construction  Company  was  engaged  In 
the  erection  of  the  buildings;  and  that  the 
academy  paid  all  bills,  which  were  made  out 
against  ttie  Bothrock  Construction  Company. 
The  chancellor  took  the  view  that  the  name 
Bothrock  OonstmctlOQ  Company  was'  merely 
a  fictitious  name.  &}  The  proceeding  is  not 
purely  statutory,  for  while  It  asks  for  the 
fixing  of  the  money  due  under  Code,  H  486, 
487,  2714  (not  section  2702,  as  tba  court 
thinks).  It  also  ad£s  ttie  benefit  of  the  two 
contracts  which  were  made  by  the  academy 
with  tbe  ocmstmctton  company,  or  Bothrock, 
as  a  third  party  beneficially  Infested,  al- 
though not  a  party.  (4)  As  far  as  the  stat 
ntory  part  of  the  proceeding  Is  oasuNmed, 


the  court  seems  to  have  overlooked  tliat  Um 
proceeding  is  founded  on  section  2714  of 
the  Code,  for  the  protection  ct  materiiU  men. 
aS)  Section  2714  does  prorlde  for  a  pwBonal 
jndgmoit,  and  we  were  entitled  and  got  Judg- 
ment against  the  academy.  A  Jodgment 
against  the  construction  company  or  Roth- 
rock  did  not  amount  to  anything.  We  are 
entitled  to  a  Judgment  or  decree  tac  the 
amonnt  of  the  indebtedness  doe  from,  the 
academy  to  the  construction  company  or 
Bothrock,  whichever  name  be  sails  onde-. 
(B)  I  would  like  for  the  court  to  read  this 
section  particnlariy  with  this  case  in  view. 
Section  2702  was  not  the  foundation  <^  this 
suit.  (7)  Section  2714  Is  not  confined  to  (dr- 
ctdt  courts.  It  does  not  motion  circuit 
court;  It  mer^  oses  the  wwds  'snlf  and 
'court*  W  Tlie  court  seems  to  hare  OTer> 
looked  D<^an  r.  Moore.  70  lUas.  267.  12 
South.  28,  19  L.  a  A.  222,  wheie  thrae  was 
a  inmKedlng  precisely  like  this.  We  would 
like  for  flie  court  to  examine  this  case.  (9) 
The  evidence  and  pleadings  show  that  there 
was  the  sum  of  $5(^000  dmiated  by  Mr.  Mc- 
Comb  to  the  Cauunberlaln-Hnnt  Academy 
to  build  a  school  building;  that  Botiirock 
could  not  make  his  btmA,  and  Mr.  McComb 
had  the  academy  to  enter  Into  a  second  con- 
tract with  him,  by  which  It  was  provided 
that  no  money  diould  be  paid  to  Botiuock 
until  all  material  and  labw  should  be  paid 
for  out  of  this  f50,000;  that  this  donation 
was  given  out  this  condition,  and  under  these 
espress  terms,  and  this  wsa  the  express  cm- 
tract  between  the  academy  and  Bothrock, 
and  we  claim  that  we  are  ^titled  to  the 
benefit  ot  it  7  Am.  &  Eng.  Bnc  Law,  p. 
106  et  scQ.,  and  authorities  dted  in  my 
brief.  At  the  time  the  notice  was  served 
on  the  acadony  only  about  $1,100  of  this 
$60,000  had  been  paid  to  Bothrock.  As  for 
tbe  contention  that  there  was  nothing  due. 
see  Bosenbanm  t.  Carlisle,  78  Miss.  882,  29 
South.  517.  The  court  seems  to  have  ove^ 
looked  the  fact  that  our  brick  wore  put  in 
the  bnlldhig,  and  we  have  never  been  paid 
for  them.  We  do  not  see  bow  they  can  get 
our  goods,  and  use  them,  and  not  pay  for 
them." 

OALHOON,  X  The  fourth  clause  of  the 
answer  of  the  Bothrodc  Onistroctlon  Com- 
pany, which  answv  is  made  a  cross  blQ, 
avers  that  "said  company  Is  an  Incorporated 
company  under  the  laws  of  the  state  at  New 
Y(ffk,  and  not  a  eapartaectSxip,"  The  an- 
swer of  the  Port  Gibson  Mantifacturing  C<hd- 
pany  to  this  cross  bill  does  not  deny  the  aver- 
ment, and  so  it  follows,  oa  dementary  prin- 
ciples, that  It  must  be  taken  to  be  Incor 
porated.  It  Is  dearly  manifest  from  tbls 
record  thst  the  academy  contracted  with  Sam- 
uel W.  Bothrock  by  name  as  an  bidivldnaL 
The  written  nmtract  itself  shows  this,  and 
It  nowhere  shows  tBkt  it  made  any  contract 
with  him  as  agent,  or  had  any  sort  of  notice 
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of  anj  ngeaer.  Upon  a  tweaeh  d  the  eon- 
ttact,  no  one  could  contend  that  tbe  academy 
could  iMdd  liable  anybody  but  Samuel  W. 
Sothradc.  Thh  would  be  true  If  tbe  ocm- 
stmctlon  conquiny  waB  In  fact  a  slmi^  pait- 
nenbtp,  and  Samnel  W.  Bottarock  a  partntf, 
because  tbe  cratiact  was  with  the  IndlrlduaL 
In  proceedings  sfanply  to  enforce  the  liens  of 
mecbanics  and  material  men  onder  Code,  c. 
77,  In  the  clrcolt  court,  It  la  provided  that 
perscmal  Judgment  may  go  for  tbe  debt  as- 
certained. Tbe  opinion  express  decUnee  to 
hold  that  SD^  proceedings  must  be  In  the 
drcnlt  court,  and  need  not  have  referred  to 
It  except  to  show  that  the  parsonal  judgment 
feature  oonld  not  apply  In  -a  case  like  that 
before  us,  which  Is  not  a  proceeding  to  en- 
force such  a  Uen.  but  Is  purely  and  simply 
one  to  subject  a  debt  by  foreign  attachment 
In  cbancery  under  section  486.   It  Is  this,  and 
nothing  more,  and  correctly  stated  to  be  such 
in  the  beglmdng  of  counsd's  etatonent  of 
facts,  and  again  In  the  Tcry  first  clause  of 
his  argnment  In  such  cases  we  adhere  to 
tbe  (^ilnlon  tiiat  personal  decree  Is  not  war- 
ranted as  against  the  foreign  debtM-.  This 
conclnslim  Is  not  affected  by  Dollmsn  t. 
Moore^  70  Hiss.  270,  12  Sontb.  28,  18  U  B. 
A.  222l  No  such  decree  appears  bi  that  case, 
nor  was  any  such  prayed  for  in  tbe  bUl.  On 
tbe  contrary,  the  prayer  was  for  decree  that 
the  home  debtor  pay  complainant  the  amount 
of  the  debt  due  from  him  to  tbe  nonresident 
out  of  the  funds  in  his  hands  due  to  the  non- 
resident  If  no  such  debt  be  owing  the  non- 
resident, there  ends  the  jurisdiction  under  the 
foreign  attachment  statute,  of  course.  We 
hsd  not  oralooked  the  case  of  DoUman  t. 
Moore,  as  counsel  thinks,  nor  did  we  fall 
to  read  bis  brief,  as  he  seems  to  apprehend. 
We  read  the  whide  of  the  75  pages  of  it  with 
care  and  interest.   Neither  did  we  overlook 
tbe  plain  fact  that  the  brick  went  Into  the 
academy's  bnlldlng,  but  we  cannot  see  how 
this  can  make  tbe  academy  liable  If  It  owed 
the  contractor  nothing  when  notified  of  ap- 
pdlee's  claim.  There  Is  no  hint  In  the  evi- 
dence tiiat  the  academy  ever  paid  a  bill  not 
approved  by  the  siqierintendent,  as  stipulated- 
in  Its  contract  with  Samuel  W.  Botbrock.  If 
It  did.  It  would  be  liable  to  Mr.  Botbrock  for 
suy  resultant  hurt.  In  this  record  the  ac- 
count Is  not  so  approved,  and  yet  the  snper- 
hitendent  Is  not  made  a  party  to  be  compelled 
to  approve,  and  Samnel  W.  Botbrock,  the  con- 
tractor. Is  not  made  a  party.   It  Is  hard  to 
see  how  the  academy  Is  protected  If  it  paid 
under  the  decree  below.   The  fact  of  the  do- 
nation by  the  capltellst  cannot  affect  the  situ- 
ation.  Bosenbaum  v.  Carlisle,  78  Miss.  882, 
20  South.  M7,  Is  not  st  all  In  point  here-  Of 
course,  a  change  of  agreement  between  the 
owner  and  contractia-  could  not  affect  rights 
prerlonsly  fixed  by  notice.  There  is  no  such 
case  heie.  We  have  been  thus  tnU  out  of 
deference  to  counsd. 
Boggcstioii  of  vror  VTflECale& 


ZION  ffOCNTAIN  LODGB,  NO.  54,  F.  ft 
A.  M.,  et  al.  t.  FOLSSSA 
(Supreme  Oonrt  <tf  Alabama.   June  10,  1002.) 

APFUI<-BIU;  OF  BXCBPTIONB-UONDIO  IN 

VACATION. 

1.  Where  a  Wll  of  exceptloD  shows  that  it 
was  signed  by  the  judge  lu  vacation,  and  the 
record  does  not  show  an  order  authoriring  this 
to  be  done,  the  lull  will  be  stricken  ont  ou  ap- 
peal, though  the  Ull  radtes  the  making  of  such 
an  order. 

Appeal  from  circuit  oour^  Henry  county; 
JfOm  P.  Hnblnrd,  Ji^ge. 

fiyectment  by  J.  P.  Folkes,  tat  use,  etc., 
agatoat  the  Zlon  Fountain  Lodges  No.  64,  F. 
&  A.  M.,  and  oth&iB.  From  a  judgment  fw 
pbUntUf,  the-  defendants  appeaL  Motion  to 
strike  bill  of  exceptions  sustained. 

This  WBS  a  statutory  actitai  of  ejectment,' 
brought  by  the  appellee,  J.  P.  Folkes,  for  the 
use  of  W.  B.  McKenzle,  against  the  Zioa 
Fountain  Lodge,  No.  64,  F.  ft  A.  H„  and  oth- 
ers. There  were  v^dlct  and  judgment  for 
the  plaintiff,  and  the  defendants  appeal.  At 
tbe  end  of  the  bill  of  exceptions,  just  preced- 
ing the  Judge's  signature,  is  the  following 
recital:  "On  Friday,  tbe  10th  day  of  May, 
during  the  term  of  said  court,  the  court  made 
an  order  granting  the  defendant  20  days  in 
which  to  prepare  and  present  its  bill  of  re- 
ceptions, and  now,  within  the  time  allowed 
by  the  court,  comes  the  defendant,  and  pre- 
sents this  as  bis  true  bill  of  exceptions  Id 
the  said  caus^  and  asks  thst  the  same  ba 
signed  by  the  Hon.  John  P.  Hnbbard,  judge 
presiding,  whlcb  Is  accordingly  done."  In  this 
court  there  was  a  motion  made  to  strike  the 
bill  of  exceptions  because  it  was  not  signed 
in  term  time  and  It  does  not  sufficiently  ap- 
pear that  there  was  an  order  made  extending 
tbe  time  within  whi<di  the  bill  of  exceptloaa 
might  be  signed. 

Smest  Hill,  for  appellanta.  Espy,  Farmer 
ft  Btspy,  fbr  appellee. 

DOWDELL,  J  The  motltm  to  strike  the 
bill  <a  exceptions  in  this  case  win  bare  to 
prerall.  The  bill  shows  that  It  was  signed 
by  tbe  presiding  Judge  In  vacation.  It  does 
not  appear  from  the  record  that  any  mda 
was  made  by  the  court  autliorlahig  this  to  be 
done.  The  recital  In  the  bill  that  an  order 
was  made  by  the  court  for  the  purpose  cui- 
not  aid  In  the  matter.  Such  redtal  in  the 
Mil  Is  nothtaig  more  than  a  statemmt  by  the 
Judge  of  bla  recollection  of  such  order  hav- 
ing been  made  by  the  court  Such  an  order 
made  by  the  court  becomes  a  part  of  tiie  rec- 
ords of  the  court;  and  on  appeal  must  appear 
In  the  tzanacrlpt  aa  a  matter  of  record.  It 
cannot  be  aiapp&td  by  the  mere  statemoit 
of  the  presiding  Judg&  Railroad  Oo.  v.  Mar^ 
ens  (Ala.)  80  Booth.  670;  Dantrier  r.  Mm 
Co.  (Ala.)  80  Sontb.  874.  There  are  no  a»- 
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slgnments  of  enme  m  the  record  proper,  ttn 
only  one  being  on  matter  that  can  only  be 
presented  by  kUl  ot  ezocvtiOHi 
Affirmed. 


McKISSACK  T.  McCIiHNDON  et  al.^ 

(Supreme  Coni-t  «f  Almbama.    April  24,  1902.) 

SHBRirr-^mcSAL  BOKI>-FAILrRB  TO  SIQN 
— BURBTIBS. 

1.  Under  Code  1806,  (  3089,  provldllig  tbat 
whenever  any  office  reqiiired  by  law  to  give 
an  official  bond  acta  ooder  a  bond  which  Is  not 
in  the  peualtr  or  coudltioned  or  with  the  sure- 
ties imacTibed  Iff  law,  the  bond  la  valid  and 
binding  ou  tbe  obligors  therein  aa  the  offldal 
bond  execnted  according  to  law,  where  a  sher- 
iff filled  ont  hU  official  bond,  and  procured  the 
aignatores  ol  tbe  auretiea  thereto,  and  the  bond 
was  filed  and  approved,  and  he  acted  there- 
under, such  soreties  are  hound  by  tbe  obliga- 
tfoo,  tfaeu^  tbe  vfaeriff  did  not  algn  tt,  and 
they  did  not  knew  of  hia  failaFa  to  algn. 

Tyson,  J.,  dissenting. 

Appeal  from  circuit  court,  Qouy  ooonly; 
John  P.  Hnbbard,  Judge. 

AcUott  by  B.  L.  McKissack  against  W.  A. 
McCleDdim  and  otitis.  From  a  Jodgmeot  for 
d^endanti,  plaintiff  appeals.  Berened. 

Thia  action  was  bronght  by  tbe  appelant, 
B.  tj.  UcKtMatft,  egabiA  ttie  appdlee  W,  A. 
McClendon,  as  Afittr,  and  tbe  SDretlea  on  bla 
offldal  bond,  and  seoght  to  necorer  tor  tte 
braadh  of  «  bend,  bi  maUng  a  immgfal  levy 
of  writs  ef  flttacbment  upon  tbe  proper^  tai 
tbe  ptnsesslon  of  Ibe  idalntlff.  Tbe  defends 
ants  pleaded  Ibe  general  Isaw  and  sereral 
apedal'  pl«w.  Tbe  fticta  of  tbe  caae  nece»- 
aary  to  an  nnderstandlng  of  the  dedelon  on 
tbe  praRBt  appeal  are  auffldently  stated  In 
tbe  oidnlcm.  Cpcm  tbe  tartrodnctton  of  all  tbe 
evidence,  tbe  oomt;  «t  tihe  request  of  the  de> 
ftndaiits.  burtmeted  tbe  )nry  as  f <dlowe:  *7f 
tbe  jury  believe  the  evidence,  they  most  find 
for  tbe  defoidants.'*  To  tbe  glTlng  of  tbls 
diarge  tbe  plaintiff  duly  excited.  There 
were  verdict  and  Judgment  fw  tbe  defend- 
ants.  The  plaintiff  appeals,  and  aaatgns  as 
error  the  giving  of  tte  general  afflrmattre 
charge  requested  by  tbe  defendanta. 

Wm.  a  Oates  and  Walka  ft  Tbompscm,  fw 
appellant  H.  A.  Pearoe  and  W,  W.  Saaden, 

for  appellees. 

DOWDELL,  J.  Tbla  la  an  action  against 
the  sheriff  and  tbe  sureties  on  hia  bond  as 
such  for  the  breech  of  said  bond.  There  Is  but 
one  question  in  the  case,  and  that  la  whether 
the  obligors  in  said  bond  are  liable  on  said 
bond  as  a  statutory  bond.  The  defense  is 
rested  upon  the  fact  of  the  failure  of  tbe 
sheriff,  McClendon,  tbe  principal  obligor,  to 
sign  the  bond.  The  facts  show  that  tbe  de- 
fendant McClendon,  before  entering  upon  the 
discharge  of  hie  duties  as  sheriff,  to  which 
office  he  had  been  elected,  procured  and  ob- 
tained from  tbe  judge  of  probate  a  form  m 
blank  bond  to  be  filled  out  by  blm  as  bla 
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dal  bond,  and  executed  wldi  pnver  Msettas; 
tbat  be  filled  out  nld  bood.  wridng  bis  Mm 
name  three  tlme^  and  the  names  of  tbe  smbb- 
tlea,  In  tbe  body  of  the  bond,  bat  throi«h 
ereraight  failed  to  algn  the  bond  as  vrindpul 
obligor,  though  tbe  same  was  signed  by  the 
cooMwUees  here  as  sureties;  that  tbe  bond 
so  filled  out  and  signed  was  by  tbe  said.  Mc- 
Clendon delivered  to  tbe  probate  Judfe  for 
apinroval  aa  tbe  said  aberlff'e  oflleiai  bond, 
and  was  duly  oivroved  and  reeoEded  tar  the 
probate  Judge  of  Bmcf  cooolsr;  tbat  noid 
McClendon  entered  upon  tbe  dtacharge  of  Us 
dvtlea  as  sneb  sb«lff,  having  otberwlse  qnali- 
fled  by  taldng  tbe  ontb  of  vOxe,  vaOtec  sold 
bond,  and  acted  as  sheriff  and  was  actios  as 
Bucb  imder  aald  bond  at  tbe  time  et  tbe 
bcfiocb  comj^alned  of. 

In  Sprowl  V.  Lawrence,  83  Ala.  674,  which, 
like  tbe  praent  case,  was  an  action  tn  tbe 
sherUTs  bond,  and  wbrae  tbe  bcmd  bad  not 
bew  filed  and  aj^rovcd  as  required  by  Ibe 
statute  It  was  said  fay  tbto  court.  In  constm' 
Ing  oectkm  182  of  tbe  Code  of  1862,  bdng  tbe 
same  as  section  8080  of  the  present  Code  (al- 
so sections  120  and  126  of  tbe  former  Code, 
which  are  tbe  same  aa  aectleos  8072  and  S073 
of  tbe  present  Code):  "An  examination  of  tbe 
various  provisions  of  the  Code  In  reference 
to  tbe  bonds  of  public  officers  will  satisfy 
any  one  of  tbe  atudloas  aolidtode  with  which 
the  l^latnre  has  sought  to  afford  flw  nnst 
ample  protection  to  all  persons  Intereeted  in 
the  performance  by  sneb  ofliosrs  of  tbeir  odB- 
clal  duties.  The  aectijn  we  are  consldenag 
Is  a  part  of  the  leflabitloii  deri^wd  to  effect 
this  genoal  lAJeet,  and  It  la  our  doty  to  put 
upon  it  such  a  eonstructioo  as  will  harmonise 
with  the  substance  and  opbit  of  the  text  to 
wblcb  it  bdoi^  It  la  a  remedial  otatofce, 
and  we  must  constrtie  it  largely  and  benefl- 
ciaDy,  so  as  to  supiarcsa  the  mischief  and  ad- 
vance tbe  remedy,  or.  In  tbe  hmgnage  oC  Lord 
Ooke,  so  as  to  add  force  and  life  to  the  cure 
and  remedy,  according  to  tbe  true  lutait  of 
tbe  makers  of  tbe  aet,  ivo  bono  pabUoo^" 
dtlng  Hflydtm'B  Case,  8  Ooke,  7;  Sedg.  8t. 
SSe,  seo.  "it  must  be  admitted  tbat  tbe 
words  of  tbls  section  (seetlou  132,  Code  1852, 
section  3088,  Code  1896]  are  not  as  dear  and 
precise  as  tbey  mlgtit  be;  and  It  Is  a  wd- 
settled  rale  that,  when  tbe  words  are  not  pre- 
dae  and  clear,  sodi  construction  wlU  be  adopt- 
ed as  riuUl  appear  tbe  most  reasonable  and 
l»est  suited  to  accompllsb  tbe  oblcct  of  tbe 
statute,  and  a  construction  which  would  lead 
to  an  absurdity  ought  to  be  rejected.**  In 
tbat  case  It  vas  argued  by  couusd,  aa  here, 
that  Inaamudi  as  the  bond  was  bi  tbe  penalty, 
payable  and  conditioned,  wlttt  sureties  of  req- 
uisite qualification  and  wtfBdener,  aa  prescrib- 
ed by  law.  tbe  defScfe-namdy,  bi  tbat  ease 
tbat  It  was  not  *VpprovKd  and  filed  acoordtaig 
to  law";  in  tbe  present  case,  tbat  tbe  bud 
was  not  signed  by  tbe  prtnc^iMLl  <ddlgDr.  tbe 
sheriff— was  not  one  of  tbe  defects  or  onds- 
stons  specified  In  tbe  ststnte^  and  consequent- 
ly  did  not  fall  within  tbe  provlalona  of  that 
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statute.  WUfaont  tatentSag  what  wu  nld 
ia  Sprowl  t.  Lawxence,  azguendo,  in  xmooam 
to  the  liuiateiice  of  ooniuel,  m  tnztbeir  quote 
Crom  tbat  case,  on  page  687,  where  It  mm 
said  In  condn^on  on  that  pxopoaltion:  "Thla 
secttan*  tberefon,  In  our  jndgment,  an?Uai 
to  a  txmd  -wblch  doea  not  omfoim  to  any  of 
the  stiUntory  requliementa,  ^tSier  aa  to  Its 
penalty,  payees  cfmdltlona,  awroval,  or  filing, 
provided  the  officer  encntlng  It  haa  acted  un- 
der It.  Macli  more  clearly  doea  it  ai^y  to  a 
bond  which  the  offlc«r  execntlng  it  haa  acted 
under,  and  which  doea  conform  to  all  the  re- 
qolremoita  of  the  law,  except  the  last  two,— 
approval  and  filing.  To  hold  otherwlae  mnld 
be  to  maintain  the  paradox  tbat  the  nlldily 
of  tlie  bond  ia  enhanced  by  its  locreaaed  im- 
perf  ectlonB,  that  a  total  is  less  bortfal  than 
a  partial  d^arture  from  the  atattite,  and  tbat 
an  InBtrument  in  fact  gets  betta  as  it  growi 
wor8&"  The  appcoTal  and  filing  is  as  mnoh 
a  reqniremoit  of  the  statute  as  the  signing 
by  the  aherUC,  tbe  principal  obUgw,  and  yet 
neither  la  among  the  omlsdona  specified  In 
the  section.  The  fact  that  the  sheriff  acted 
under  the  bond  as  bis  official  bond  Is  made 
the  ooDtrolllng  princ^e,  xaaOsx  the  reasoning 
empkvvd  in  BiHwwl  r.  Lawrocice^  snpra.  We 
call  see  no  difference  In  principle  between  that 
case  and  the  ime  at  bar.  In  Stede  t.  Tnt> 
wiler,  68  Ala.  107,  the  court,  after  citing  ap- 
tsOTingty  SiKOwl  t.  lAwraice;  sqpra,  aayK 
"We  construe  the  phrase,  then,  Vi  bond  whifdi 
Is  not  payable  or  conditioned  as  prescribed 
by  law,'  as  having  refa«ice  to  iiregalaxmeB 
<»r  imperfections  In  both  the  body  and  the 
condition  of  the  braid;  and,  as  there  can  be 
DO  legal  bond  at  all  wltbont  slgnaturee,  the 
statute  has  also  neoeBsaxy  rtference  to  any 
want  of  formality  or  Intpofectlon  in  the  ex- 
ecntlon  or  signing  by  the  oUigors."  The 
summary  proceeding  In  that  case  on  the  bond 
was  sustained. 

Under  the  principle  laid  down  la  these  cat- 
ea,  ear  conclusion  is  that  the  bond  hoe,  as  to 
the  sureties  signing  it,  stands  in  the  plaes 
of  the  ofllclal  bond  of  the  sheritf,  subject,  on 
Its  amdltlon  being  broken,  to  all  the  reme- 
dies which  the  person  aggrieved  might  have 
maintained  aa  the  official  bond  ot  such  officer, 
executed,  approred,  and  filed  according  to 
law.  SectlcHi  3080,  Oode  1896.  The  case  of 
Painter  v.  Manldln.  U8  Ala.  88,  2«  South. 
760,  72  Am.  St.  802,  whore  the  guard- 
ian's bond  was  held  not  to  be  a  statutory 
bond,  but  good  as  a  common-law  obligation, 
■a  to  the  auretles,  is  distinguishable  from  the 
present  case  hi  this:  that  a  guardian's  bond 
does  not  fall  within  the  provisions  of  section 
3088. 

It  Is  <tf  no  consequence  that  the  suretica 
did  not  know  of  flie  failure  ot  the  sheriff  to 
sign  said  bond,  and  that  he  vnui  acting  un> 
der  tt.  without  having  first  signed  the  eaxac 
They  signed  it  for  the  purpose  of  his  acting 
under  1^  and,  he  having  acted  unda  it,  they 
became  bound  by  it 

The  court  erred  In  giving  the  general  ebasgt 


requested  by  the  appellees,  end  for  this  &mt 
the  Judgment  will  be  reversed,  and  the  cause 
ronanded. 

TT80N,  J.  (dissenting).  WbOe  I  concur  In 
a  revcnal  ot  the  Jndgment  In  the  canse.  I 
cannot  assent  to  the  inlnGlples  announced 
In  the  opinloa  of  the  othor  members  of  the 
court  Th^  hold  the  sureties  upon  the  bond 
sued  vpaa  liable,  and  exonaate  their  prin- 
cipal from  liability  on  the  ground  that  he 
did  not  sign  the  txmd.  And  this  tb^  do  by 
virtue  of  section  8088  of  the  Code.  They 
impliedly  concede  that^  were  it  not  t<»  tin 
proilslona  of  that  statute,  the  suretin  could 
not  be  held  liable;  thus  recognising  the  prin- 
ciple that  a  surety  is  never  answerable  upon 
an  undertaking  unless  his  principal  Is  bound 
thereby^  principle  thoroutfily  settled  by  the 
decisions  of  tiiis  court  In  Bvans  t.  Kedand, 
9  Ala.  46,  it  is  said:  "!nie  contract  of  suretT^ 
ship  has  tteea  defined  to  be  a  contract  where- 
by one  person  engages  to  be  answerable  for 
tbe  dd)t  default,  or  miscarriage  of  another. 
It  la  an  obllgatton  aoeessorial  to  that  of  tbe 
principal  debtor.  The  debt  Is  due  from  tbe 
prlndpal,  and  the  surety  Is  merely  a  guar- 
antor for  Its  payment  •  *  •  A  corollary 
from  this  definitlim  is  that  it  Is  (tf  Oie  essence 
<tf  such  a  contract  that  th«e  be  a  vaOd  obli- 
gation of  the  prtodpal  debtor.  And  as,  upon 
a  recovery  l^*  the  creditor  against  the  surety, 
he  could  rdmbnrse  himself  by  a  suit  against 
his  ^lindpal,  it  also  resulto  necessarily  Uiat 
the  surety  may,  in  genial,  make  any  d^ense 
which  his  principal  could  make."  Bee,  also, 
White's  Adm*r  v.  Assodation,  63  Ala.  424, 
86  Am.  Bqp.  ^;  State  r.  Parka.  72  Ala. 
183.  The  holding  of  the  maJorH^  of  th* 
court  followed  to  its  logical  condnsion,  neces- 
sarlly  results  la  impodng  a  liability  upon  the 
sureties  never  ctmtracted  them,  and  leav^ 
ing  them  without  a  right  of  reimbursement 
from  fhdr  prlndpal.  In  other  words,  if  th^ 
have  no  prlndpal,  th^  have  no  right  to  re- 
ImbUTKment  it  destroy  an  essoitlal 
ment  of  the  contract  of  suretyship,  and  makes 
the  sureties  liable  as  prinditals,— an  obligation 
nevw  assumed  hy  them.  Ndtber  ot  the  cas- 
es  which  ttiey  dte  and  quote  from  in  suppivt 
of  their  contentiwi  goes  to  the  loigth  that  Ibey 
have  gone  in  this  case.  In  b(rtb  of  those  cas* 
es  tbe  bond  was  signed  by  the  prindpsL  In- 
deed, In  Sprowl  V.  lawrenee  the  learned  Judge 
was  careful  not  to  extoid  the  provlsloi^  of 
the  statute  to  a  bond  which  the  (tf&cer  had 
iu)t  dgned,  as  Is  clesrly  shown  by  tbe  excep- 
titm  ingrafted  by  him  upon  the  general  doc- 
trine he  announced;  tea  be  says:  "This  sec- 
tion, therefcffOb  in  our  Judgment  appUm  to 
a  bond  which  does  not  conform  to  tiny  of 
the  statutory  requirements,  either  as  to  Us 
penalty,  payee,  conditions,  spiral,  or  flUng, 
provided  tbe  officer  executing  it  has  acted 
under  it"  That  tide  Is  the  pnqier  construe- 
tion  of  the  statute  is  made  appar^t  from 
its  language.  It  reads.  **Whenever  ai^  offi- 
oer,  required  by  law  to  give  an  official  bond. 
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acts  under  a  bond  which  Is  not  In  tiie  penal- 
ty,"  etc.  How  can  it  be  said  that  an  officer 
acta  under  a  bond  when  be  has  never  execut- 
ed it?  It  Is  no  bond  at  all  onless  It  is  signed 
by  a  principal.  And  this  Is  made  the  plainer 
when  we  read  farther  In  the  statute  this  lan- 
guage: "Such  bond  Is  valid  and  binding  on 
the  obligors  therein."  Again  we  liave  at  least 
an  implied,  it  not  an  express,  recognition  that 
there  must  be  an  official  bond,  with  obllgore 
on  it  And  as  said  above,  If  the  principal 
did  not  sign  it  we  have  no  bond  and  no 
obligors.  For  by  no  rule  of  constmction  can 
the  statute  be  converted  Into  an  Instrnmoit 
for  the  purpose  of  creating  a  trand  which 
has  never  been  executed.  Furthermore,  it 
seems  to  me  ratlrely  clear  that  the  words 
"sudi  bond"  mean  official  bond.  How  is  It 
possible  to  have  an  official  bond  when  the 
official  whose  duty  It  is  to  give  it  has  nevw 
Blgned  it?  My  conclusion,  therefore,  is  that 
unless  the  principal  Is  bound  the  sureties  are 
not. 

But  I  do  not  concur  In  the  opinion  that 
McCIendon,  the  principal,  Is  not  bound.  It  Is 
clear  to  my  mind  that,  upon  the  facts  stated 
In  the  opinion  of  the  majority  of  the  court, 
as  to  whether  be  signed  the  bond  Is  a  ques- 
tion which  should  be  submitted  to  the  Jury. 
It  is  of  no  Importance  that  he  did  not  affix 
hia  name  at  the  bottom  of  It  He  Is  only 
required  to  "give  bond  with  surety,"  no  for- 
mality as  to  its  execution  being  prescribed  by 
the  statute.  Code  1896,  i  3736.  Nor  is  a 
seal  necessary  to  Its  efficaciousness.  Id.  S  0. 
In  regard  to  the  place  of  the  signature,  there 
ia  no  restriction.  It  may  be  at  the  top  or  in 
the  body  as  well  as  at  the  foot  The  material 
question  Is  whether  or  not  he  wrote  bis  name 
In  the  body  of  the  bond,  with  the  Intention 
to  be  bound  by  It  It  Is  true,  It  may  be  that 
If  he  Intended  a  further  signature  at  the 
bottom,  and  this  fact  appeared  beyond  ad- 
verse Inference,  the  court  would  be  at  liberty 
to  say,  as  matter  of  law,  that  be  had  not  ex- 
ecuted it  But  in  the  absence  of  any  legal 
testimony  showing  that  he  Intended  a  further 
signature,  it  cannot  be  affirmed,  as  matter  of 
law,  under  the  facts  of  this  case,  that  he  did 
not  intend  when  he  wrote  his  name  In  the 
body  of  the  bond  that  his  act  In  doing  so 
should  not  be  his  signature,— a  signing  of  It 
by  him.  And  Indeed  if  the  record  contained 
positive  evidence  that  he  Intaided  to  affix 
hla  name  at  the  bottom  as  a  final  signature, 
as  to  whether  he  signed  it  would  still  be  a 
qnestlon  for  the  Jury  under  the  facts  of  this 
case,  for  the  obvious  reason  that  notwith- 
standing this  positive  evidence  the  Jury  would 
have  the  right  to  infer  from  his  acta  and  con- 
duct In  writing  the  bond  himself,  procuring 
the  sureties  to  sign  It  delivering  It  as  his 
act  and  deed  to  the  probate  Judge,  and  acting 
under  it  as  though  It  had  been  formally  ex- 
ecuted by  him,  that  he  Intended  the  act  of 
writing  bis  name  in  the  body  of  It  to  be  his 
signature.  In  Fennlman  v.  Hartshorn,  13 
Mass.  87,  ooe  of  tli«  qaestlonB  Involved  wai 


whether  the  contract  for  the  sale  of  merchan- 
dise was  a  sufficient  memorandum  lu  writ- 
ing, signed  by  the  defaidant,  so  as  to  satisfy 
the  second  section  of  the  statnte  of  fravda 
of  that  state,  which  provided  that  "no  cos- 
tract  for  the  sale  of  any  goods,"  etc.,  "for  the 
price  of  ten  pounds  or  more  shall  be  allowed 
to  be  good,  except  the  purchaser  shall  accept 
part  of  the  gooda  so  sold  and  actually  re- 
ceive the  same,  or  give  something  in  earnest 
to  bind  the  bai^aln,  or  In  part  payment,  or 
that  some  note  or  memorandum  In  writing 
of  said  bargain  be  made  and  signed  by  iLe 
parties  to  be  charged  by  snch  contract,  or 
their  agents  thereunto  lawfully  autliorlzed." 
The  memorandum  was  signed  at  the  top  In- 
stead of  at  the  bottom  by  the  purchasers 
of  the  goods,  who  were  sued  by  the  seller 
In  assumpsit  for  a  breach  of  the  contract 
and  this  was  made  the  basis  of  the  objectioo 
to  it  The  court  said,  after  stating  the  ground 
of  objection,  "But  we  think  this  a  slight  ob- 
Jectlcm,  as  it  is  well  known  that  sudi  a  sign- 
ing has  been  held  good  in  instruments  of 
much  more  Importance  and  solemnity  than 
the  one  before  us."  In  Saimderson  v.  Jack- 
son, 2  Bos.  &  F.  238,  Lord  Eldon  h^d  that 
a  bill  of  parcels  In  which  the  vrador*s  name 
la  printed  In  the  body,  delivered  to  the  ven- 
dee by  him  at  the  time  of  an  order  given  for 
the  future  delivery  of  goods,  was  a  sufficient 
memorandum  of  the  contract  within  the  stat- 
ute of  frauds.  In  Johnson  t.  Dodgson,  2 
Mees.  &  W.  p.  *6eo.  Lord  Abinger  said: 
"The  cases  have  decided  that  although  the 
signature  be  in  the  b^inning  or  middle  of 
the  instrument  it  Is  as  binding  as  if  at  the 
foot  of  It;  the  question  being  always  open 
to  the  Jury  whether  the  party,  not  having 
signed  it  regularly  at  the  foot,  meant  to  be 
bound  by  it  as  It  stood,  or  whether  It  was 
left  so  unsigned  because  he  refused  to  com-' 
piete  It"  In  Holmes  r.  Mackrell,  8  C.  B. 
(N.  S.)  p.  *789,  Cockbum,  C.  J.,  said:  "The 
only  question  that  remains  is  whether  there 
is  snfficlent.  signature.  The  defendant  does 
not,  It  Is  true,  put  his  name  at  the  bottom 
of  the  document  But  the  whole  Is  In  his 
handwriting,  and  he  has  affixed  his  name  at 
the  top.  I  entertain  no  doubt  that  this  is  a 
sufficient  signature."  In  Ogllvie  v.  Foljambe. 
8  Mer.  68,  the  name  of  the  party  attempted 
to  be  charged  was  written  In  the  body  of  the 
psiper  by  himself,  as  here,  and  the  court  held 
that  it  was  a  sufficient  signing,  as  "It  does 
not  matter  In  what  part  of  the  instrument 
tbe  name  is  found."  In  Schneider  v.  Noiris, 
2  Maule  &  S.  286,  Lord  BUenborongh  held 
that  a  bill  of  parcel  In  which  the  name  of  the 
vendor  is  printed  and  that  of  the  vendee 
written  was  a  sufficient  signing  by  the  ven- 
dor. In  Knight  v.  Crockford,  1  Bap.  190,  tbe 
agreement  sought  to  be  enforced  was  written 
by  the  party  attempted  to  be  charged,  and 
was  in  this  language:  "I,  James  Oockford, 
agree,"  etc.  The  court  held  it  a  sufficient 
signing  by  Crockford.  In  Higdon  v.  Thomas. 
1  Har.  &  0.  130,  in  a  Tery  learned  and  ex- 
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haiutlTe  (q;iiiiIoiii,  In  wbldi  all  the  cases  are 
reviewed,  the  court  bdd:  "A  bond  wblch  re- 
cited the  names  of  the  parties  to  and  tbe 
terms  of  a  contract  for  tbe  sale  of  land,  and 
<K>ntalned  a  condition  to  secnre  a  perfcraumce 
of  such  contract,  prepared  and  written 
the  vendee,  who  was  also  tbe  obligee  of  tbe 
bond,  executed  b7  an  agent  of  tbe  vendor, 
and  ddlT^«d  by  htm  to  tbe  vendee,"  waa 
a  sufficient  signing  by  the  vendee.  In  Olason 
T.  BaU^,  14  JohuB.  484.  the  defendants  name 
only  appeared  In  the  body  of  the  agreement, 
wblch  was  written  by  his  authorized  agent. 
Tbe  court  held  that  he  had  signed  It  In 
McOonneU  v.  BrlUhart,  17  HI.  854,  6&  Am. 
Dec.  861.  a  tdll  was  filed  to  enforce  the  specif- 
ic performance  of  a  contract  relating  to  lands. 
The  court  said:  "The  signing  will  be  suffi- 
cient In  the  caption  or  body  of  the  memo- 
randum, or  by  a  snbscrlptlon  to  it."  In  Wise 
V.  Ray.  3  G.  Greene,  480,  It  was  held,  where 
an  Instrument  was  written  B.  and  sub- 
scribed by  W..  and  stipulates  that  W.  has 
sold  and  agrees  to  deliver  p«-fc  to  B.  at  tbe 
place  and  price  mentioned  In  the  undertaking, 
tbat  xl.  was  bound;  tbe  signature  In  the  body 
being  written  there  by  bim.  Tbe  same  doc- 
trine was  recognized  In  the  case  of  McMillen 
V.  Terrell.  28  Ind.  168.  and  recognized  and 
enforced  by  the  supreme  court  of  the  United 
States  In  Barry  v.  Coombe,  1  Pet  610,  7 
L.  Ed.  296.  See,  also,  Browne,  St  Frauds 
(5th  Ed.)  I  367;  2  Bour.  Law  Diet  p.  1001; 
Roberts,  Frauds,  p.  *126,  top  page  125;  1 
areeoL  Ev.  (16th  Ed.)  Append.  2,  p.  855,  8 
268;  8  Am.  ft  Eng.  Bne.  Law  {Iwt  Ed.)  717. 


WARD  V.  SHIRLBT.i 

(Snpreme  Court  of  Alabama.    Feb.  13,  1802.) 

8AUES  —  FRAUD  —  RETENTION  OF  POSSESSION 
BT  SELLER— PRESUMPTION. 

1.  In  detinue  agahist  a  sheriff  for  goods  lev- 
ied on  ^^  those  of  another,  In  whose  poMes- 
sion  they  were  at  tbe  time  of  the  levy,  plaistitf 
claimed  tfaat  he  bad  pnrchaaed  tnem  from 
such  p«'BOD,  and  introduced  a  bill  of  sale. 
wUcb  redted  that  the  seller  might  retain  pos- 
■ession  nntll  the  purchaso'  demanded  poesea- 
aion;  and  the  court  excluded  the  evidence  of 
the  one  who  drew  the  bin  of  sale,  to  the  ef- 
fect that  the  sale  was  an  absolute  one,  with- 
out reserration  of  any  interest.  Held  proper; 
the  qaestion  as  to  reservation  of  interest  de- 
pendug  on  the  terms  of  the  bill,  and  deduc- 
tions to  be  drawn  front  the  subsequent  acts 
of  the  parties. 

2.  Tbe  purchaser  testified  that  he  paid  cash 
and  made  tbe  trade  because  he  thouEht  it  a 
good  bargain,  that  he  did  not  need  the  prop- 
erty at  the  time,  and  that  because  be  coutem* 
plated  makiDg  advances  to  the  seller,  be 
aereed  to  permit  bim  to  retahi  the  property. 
Held,  tbat  the  evidence  of  plaintiff  did  not  re- 
move the  presumption  of  fraud  arlslne  under 
Code,  i  2150,  which  provides  that  all  trans- 
fers of  chattels  made  In  trust  for  the  transfer- 
ror are  vtdd  as  to  his  creditors. 

Appeal  from  Tuscaloosa  county  conrt;  J.  J. 
Mayfleld,  Judge. 
Detinue  by  H.  J.  Ward  against  G.  S.  Oilr- 
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ley  to  recover  possession  of  a  mule^  and  Che 
value  of  the  use  and  hire  thereof  durtng  the 
detention.  Tbe  defendant  pleaded  tbe  gener- 
al Issue,  and  tbe  cause  was  tried  upon  the 
Issue  Joined  iqion  aald  plea.  Judgment  tta 
defoidant,  and  plaintiff  ^ppealiL  Affirmed. 

On  the  trial  of  tbe  cause  the  plaintiff  tes- 
tified that  he  bought  the  mule  Invf^ved  In  this 
suit,  togetbor  with  other  property,  from  one 
Ed. '  W.  Anderaim,  during  tbe  last  part  of 
December,  1899;  tfaat  be  paid  a  cash  con- 
Bideratlim  of  ^00  for  all  the  property  so  pur- 
chased; that  atjtfae  time  of  making  the  pur- 
chase his  soD^.  T.  Ward,  who  was  an  at- 
torn^, was  present,  and,  by  plalntUTs  In- 
stnictlon,  pr^ared  a  blll^^sale  to  carry  out 
the  purpose  of  said  sale^that  at  the  time 
of  making  the  purchas^^e  plaintiff  waa  not 
in  need  of  said  property,  but  made  the  trade 
In  perfect  good  faith,  because  be  thought  he 
was  getting  a  bargain,  though  tbe  price  he 
paid  was  not  greatly  disproportloned  to  Its 
real  value;  that  because  be  did  not  need  the 
property  at  tbe  time,  and,  further,  because 
he  contemplated  making  advances  to  said 
Anderson  during  the  year  1900,  be  agreed  tn 
permit  said  Anderson  to  retabi  possession  of 
said  property  until  be  (platntlfl)  should  call 
for  It,  and  directed  bis  son,  acting  as  his  at- 
torney, to  Incorporate  this  agreement  In  tbe 
blU  of  sale,  with  tbe  understandbig  that  said 
Anderson  was  not  to  pay  the  plaintiff  any 
rent  for  the  use  of  said  property;  that  W. 
T.  Ward,  the  plalntitTs  son,  prepared  the 
bill  of  aale,  and  it  was  signed,  duly  witness- 
ed, and  executed  by  aaid  Anderson,  who  de-' 
livered  It  to  tbe  plaintiff  on  January  1,  1900. 
Tbe  bill  of  sale  was  then  Introduced  in  evi- 
dence, and  was  In  words  and  figures  as  fol- 
lows: "Know  all  men  by  these  presents  that 
I,  Ed.  W.  Anderson,  In  consideration  of  the 
snm  of  two  hundred  dollars  to  me  in  hand 
paid  by  H.  J.  Ward,  the  receipt  whereof  is 
hereby  acknowledged,  do  bargain,  sell,  and 
convey  to  the  said  H.  J.  Ward  tbe  following 
goods  and  chattels,  to  wit:  One  Iron-gray 
mare  mule,  named  'Dixie,*  one  red  or  sorrel 
mule,  named  'Jack,'  and  set  of  barnera  for 
both;  one  Stndebaker  wagon;  one  Winches- 
ter  rifle;  one  double-barrel  shotgun;  one  cow 
j  and  yearling,  or  young  cow.  It  is  also  agreed, 
,  but  without  consideration,  that  I.  the  said 
]  Ed.  W.  AnderB<Hi,  may  retain  poBsessltHi  of 
said  proi>erty  until  the  said  H.  J.  Ward,  his 
I  agrats  or  assigns,  shall  make  demand  for 
same.  Witness  my  hand  and  seal  this,  the 
Ist  day  of  Jan'y,  1900."  The  plaintiff  fur- 
ther testified  that  at  the  time  said  bill  of 
sale  was  executed  and  he  paid  the  |200, 
said  Anderson  was  not  Indebted  to  any  one, 
so  far  as  be  knew  or  believed;  '  tbat  said. 
Anderson,  for  the  reasons  as  above  stated, 
kept  possession  of  the  property  until  March, 
1900,  when  most  of  the  property  embraced 
In  said  bill  of  sale  (not  the  mule  Involved  In 
this  suit)  was  converted  or  taken  possession 
of  by  tbe  brother  of  Ed.  W.  Andoson.  one 
Wesley  Anderson,  who  claimed  that  the  prop- 
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belonged  to  tbelr  tatter's  estate,  and  that 
Wesley  WM  entitled  ta  Uw  poesefBlon  thereof 
as  administrator;  that  at  that  time  the  plain- 
tiff had  not  demanded  any  of  the  property 
from  Hd.  W.  Anderson.;  that  thereupon  E3d.  W. 
Aadenon  Instituted  two  EultB  against  Wesley 
Anderson,  and,  being  cast  in  oue  of  them, 
Judgment  for  the  costs  was  rendered  against 
him,  aud  execution  upon  said  Judgment  Iie- 
Ing  placed  in  the  hands  of  the  defendant  in 
the  present  suit,  who  was  the  sberifl  of  Tus- 
caloosa county,  he  (the  defendant)  levied  up- 
on the  mule  sued  for  in  this  action  as  the 
property  of  Ed.  W.  Anderson,  and  took  pos- 
session of  the  same;  that  thereupon  the 
plaintiff,  by  his  attorney,  demanded  of  the 
defendant  that  he  surrender  to  him  posses* 
sion  of  said  property;  that  the  defendant  re- 
fused to  comply  with  said  request,  and, 
though  forbidden  to  do  so,  sold  said  property 
under  the  execution,  and  t>ecame  the  pur- 
chaser thereof  himself,  and  had  possession 
of  the  property  at  the  time  of  the  institution 
of  the  present  suit  The  value  of  the  prop- 
erty and  the  value  of  its  use  were  proven. 
There  was  Introduced  in  evidence  a  letter 
written  by  W.  T.  Ward,  which  it  was  admit- 
ted would  be  his  testimony.  This  letter  was 
Introduced  subject  to  legal  objections.  This 
testimony  of  the  witness  W.  T.  Ward  was 
as  follows:  "I  was  at  home  the  latter  part 
of  December,  1890,  at  the  time  my  father 
bought  the  mule  and  other  things  set  out 
in  the  bill  of  sale;  and  I  was  at  that  time 
Instructed  to  prepare  the  paper,  and,  in  pur^ 
.euance  of  such  InstructlonB,  did  pr^are  and 
mail  the  paper  to  my  father  to  be  executed. 
The  sale  was  an  absolute,  unconditional  sale, 
without  any  reservation  of  interest  to  Ed- 
He  agreed  to  take  care  of  the  property  until 
my  father  called  for  it"  The  defendant  ob- 
jected and  moved  to  exclude  the  statement 
of  the  witness  upon  the  ground  tliat  It  was 
a  legal  conclusion.  The  cotut  sustained  the 
objection,  and  to  this  ruling  of  the  court  the 
plaintiff  duly  excepted.  The  defendant,  0. 
S.  Shirley,  testified,  as  a  witness  in  his  own 
behalf,  that  as  sheriff  he  levied  an  execu- 
tion upon  the  mule  in  question  as  the  prop- 
erty of  Sd.  W.  Anderson;  that  he  found  the 
mule  in  a  stable  of  said  Anderson,  and,  after 
be  bad  taken  possession  of  it,  said  Anderson 
claimed  said  mule  aa  belonging  to  him.  He 
further  testified  to  the  selling  of  said  mule  as 
shown  by  the  testimony  of  the  plaintiff. 
There  was  another  witness  introduced  by  the 
defendant  who  testified  to  said  Ed.  W.  An- 
derson claiming  the  property  after  It  was  lev- 
led  upon.  The  cause  was  tried  by  the  court 
without  the  Intervention  of  a  jury,  and,  upon 
the  hearing  of  all  the  evidence,  the  court 
rendered  judgment  In  favor  of  the  defendant 
To  the  rendition  of  this  judgment  the  plain- 
tiff duly  excepted.  The  plaintiff  appeals,  and 
assigns  the  rendition  of  said  judgment  ai 
error. 

Boblson  Brown,  for  appellant  SVwtar  A 
Oliver,  for  annllea. 


McGLELLAN,  a  3.s^tu  question  whether 
the  alleged  sale  to  Wara  was  an  absidntB 
and  unconditional  sale  depended  npon  the 
facts  and  cb-cnmstanceB  of  the  transaction, 
including  the  bill  of  sale,  and  wu  not  deter- 
minable by  the  opinion  of  the  witness  W.  T. 
Ward.  So,  too,  whether  any  Interest  was  re- 
served to  the  seller  dependrat  ap<Mi  the  terms 
of  the  bill  of  sale,  and  deductions  to  be  drawn 
from  what  the  parties  did  with  reference  to 
the  property  afterwards;  and  It  was  not 
for  said  witness  to  state  his  conclusion  or 
opinion  that  tlie  sale  was  without  any  res- 
ervation of  Interest  to  the  seller!  The  court 
properly  excluded  the  state^g^t  referred  to, 
of  the  witness  W.  T.  War^!!> 

There  Is  a  stlpulatltsi'm  the  bill  of  sale 
that  the  seller  Is  to  retain  possession  of  the 
[H'operty  until  It  Mioold  be  demanded  of  him 
by  the  purchaser  or  his  agents,  etc.  This 
rendered  the  sale  prima  facie  fraudulent  as 
to  existing  or  subsequent  creditors,  under 
section  21S0  of  the  Code,  See  anthwltlefl 
there  cited.  The  evidence  on  the  part  of  the 
plaintiff  in  attempted  explanation  of  this  re- 
tention of  iKwsesBlon  by  the  s^er,  offered  to 
overturn  the  prima  facie  presumption  of 
fraud,  was  all  oral,  as  was  also  the  evidence 
in  rebuttal.  Contrtdering  all  this  evidence 
as  It  is  reproduced  here  In  writing,  we  are 
not  satisfied  that  It  removes  the  presumption 
of  fraud  arising  from  the  stipulation  referred 
to.  And  when  we  consider  further  that  the 
judge  of  the  county  court  had  opportunities 
and  means  of  reaching  a  correct  condusion 
on  the  evidence  which  we  have  not,— bad 
before  him.  Indeed,  other  evidence  than  that 
now  before  us,  In  the  manner  and  appear- 
ance of  the  witnesses  on  the  stand,  etc,— and 
apply  the  doctrine  of  Woodrow  t.  HawvIng, 
105  Ala.  240,  10  South.  720,  we  are  far  from 
being  able  to  say  that  his  conclusion  of  fact 
that  as  to  the  defendant  the  sale  by  Andov 
son  to  Ward  was  fraudulent  and  void,  was 
plainly  erroneous.  And  so  the  Jndgmoit 
rendered  by  the  judge  below,  sitting  wltlumt 
a  jury,  must  be  affirmed. 


HENDERSON  T.  TITAJEYA 
(Suprerae  Court  of  Alabama.    Feb.  13,  1002.) 

TBOVBR— RBCSrraRS— TrrLB— TBRUIHA- 
TION  OF  RECBIVERSUIP. 

1.  After  the  termination  of  a  reoelTorsblp, 
tbe  receiver  msv  not  maintain  trover  for  per* 

Bonalty  of  which  he  bad  charge  as  receivn-. 
uotwitbstanding  that  he  had  falsely  reportea 
to  the  court  a  sale  of  snch  property,  and  tam- 
ed in  the  allcffed  proceeds;  the  pnptxty  ri^ts 
of  the  person  of  whose  property  the  receiver 
had  charge  not  having  been  devested. 

Appeal  from  circuit  court  Pike  county; 
John  P.  Hubbard,  Judge. 

Action  by  Charles  Henderson  against  S. 
A.  PlUey.  From  a  Judgment  toe  detmdant 
plaintiff  appeals.  Affirmed. 


Bebeulns  Onlid  Joas  Ml. 
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Fostw,  SaiDfud  ft  GarA>Il,  tox  iqn>eIUat 
TVorthy  A  Gardner,  for  appellee. 

DOWDELL,  J.  The  appellant  brought  hlB 
action  In  trover  against  appellee  to  recover 
damage*  for  the  conversion  of  four  mulea 
and  two  wagons.  Upon  the  trial  of  the 
causae  apon  the  undisputed  evidence  In  the 
case  the  court  gave  the  general  affirmative 
charge  at  the  request  of  the  defendant  In 
writing,  and  refused  It  to  the  plaintiff.  Up- 
■on  this  action  of  the  court  la  based  appel- 
lant's assignments  of  error. 

To  support  the  action  of  trover,  the  plain- 
tiff must  have,  at  the  time  of  suit  brought, 
dtber  a  general  or  special  property  right  In 
the  chattel  alleged  to  have  be^  converted; 
and,  it  a  special  or  qoallfled  right  of  prop- 
erty, then  coupled  with  a  right  of  Immediate 
possession.  Elmore  v.  Simon,  67  Ala.  526; 
Kemp  V.  Thompson,  17  Ala.  9;  BoIUog  v. 
Klrbr.  90  Ala.  215.  7  South.  014,  24  Am.  Bt 
Bep.  T88.  It  must  be  a  right  to  the  prop- 
-erty  Itself,  as  distinguished  from  a  mere  lien 
upon  It  Street  v.  Nelson.  80  Ala.  230.  Ap- 
plying these  principles  to  the  undisputed  evi- 
dence In  the  case,  the  defendant  was  en- 
titled to  the  affirmative  charge  as  lequested, 
and  tlie  court  committed  no  error  In  glTlng 
the  same. 

It  la  a  conceded  fact  that  the  property  In 
-queatlon  originally  belonged  to  one  Monjeau, 
who  owned  a  plantation  In  the  county  of 
Pike,  and  upon  which  the  wagons  and  mules 
were  oaed  In  farming  operations;  and  It  Is 
also  a  conceded  fact  that  the  defendant  pur- 
chased said  property  from  the  said  Monjeau. 
It  Is  shown  by  the  evidence  on  the  part  of 
the  plaintiff  that,  prior  to  such  purchase  by 
defendant  proceedings  were  had  In  the  chan- 
cery court  of  said  county,  wherein  the  said 
Mottjeau  was  a  par^Tt  and  that  in  aald  pro- 
ceedings the  appellant,  Charles  Henderson, 
was  appointed  receiver,  and,  as  such  receiv- 
er, was  by  an  order  of  the  chancery  court 
directed  to  take  pbssesalon  of  the  property 
In  question,  together  with  otba  property  of 
the  aald  Monjean,  pending  said  litigation  In 
said  chancoy  court;  that  said  Henderson, 
as  stfch  rec^vw,  did  not  take  the  actual 
possession  of  the  wagons  and  mules  In  ques- 
tion, but  by  an  agreement  with  the  appellee, 
S.  A.  Pllley,  who  was  then  the  agent  of 
said  Monjeao,  left  the  same  In  his  posses- 
sion. It  Is  further  shown  by  plaintiff's  tes- 
timony that  In  the  course  of  said  chancery 
proceedings  there  was  a  decree  obtained 
•against  said  Monjeau  In  favor  of  one  Fol- 
mar,  and  an  ordw  of  said  chancery  court 
■directing  the  recelvn*  to  .  make  sale  of  the 
property  of  said  Monjeau  In  his  hands  as 
anch  recover,  and  r^rt  his  actions  to  said 
court  It  Is  further  shown  that  said  re- 
ceiver, as  rack,  reported  to  said  court  a  sale 
of  the  property  In  question,  ti^retber  wltii 
other  property  In  his  hands  as  such  recelva; 
but,  aa  a  matter  of  fact.  It  Is  shown  by  the 
plaintiff  bbnself  that  tbov  was  no  aale  of 


tike  wagons  and  mules,  tike  fonadatioa  of  thlf 

suit  The  receivw  accounted,  under  the  oe^ 
doe  of  the  court,  to  the  register,  for  the 
proceeds  of  the  pretended  sale^  and  paid  tlie 
same  over  to  the  register,  which  aald  fmd 
was  afterwards,  under  a  consent  .order,  ap- 
plied to  the  costs  of  the  suit  on  the  decree 
which  had  been  rendered  In  favor  of  said 
Folmar.  After  this  no  further  orders  were 
taken  In  the  chancery  cause,  and  said  cause 
was  thereafto:  left  off  the  docket  There 
was  no  f(H'mal  order  of  the  court  discharging 
the  receiver,  nor  was  this  easeutlaL  The 
fund  which  c^lme  Into  bis  hands  as  suoh  re- 
ceiver having  been  paid  Into  court,  and 
there  distributed  under  a  final  decree,  the 
duties  of  his  office  as  such  receiver  terminat- 
ed. The  property  in  question  was  at  that 
time  in  the  hands  of  the  defendant  claim- 
ing it  under  a  purchase  from  the  said  Mon- 
jeau. It  Is  quite  clear  from  this  statement 
that  Hraderson  had,  at  the  time  of  suit 
brought  In  this  case,  no  such  qualified  right 
In  the  property  as  would  support  an  action 
of  trover  for  the  conversion  of  the  same;  for 
as  such  receiver  his  duties  had  terminated, 
and  whatever  of  property  remained  unsold 
under  the  orders  of  the  court  belonged  to 
the  original  owner,  Monjeau,  from  whose 
possession  It  had  bees  taken  by  said  receiver 
In  said  chanoery  proceedings  under  tlie  or- 
ders of  said  court  As  stated  above,  there 
was  In  fact  no  sale  of  this  property  made 
by  the  receiver,  and  the  fact  that  he  reported 
a  sale,  and  accounted  as  such  receiver  for 
the  proceeds  of  a  pretended  sale,  did  not 
operate  to  devest  the  property  rights  of  the 
said  Monjeau  In  and  to  said  wagons  and 
mules.  The  amount  paid  by'  the  said  re- 
ceiver Into  the  court  as  the  proceeds  of  such 
pretended  sale  was  a  gratuitous  and  volun- 
tary payment  by  him.  It  is  Insisted  that, 
as  Monjeau  received  the  benefit  of  tiie  fund 
paid  into  court  by  said  receiver  as  proceeds 
of  the  pretended  sale,  he  Is  thereby  estopped 
from  denying  the  plalntiCTs  rights  to  said 
property,  and  his  vendee,  the  defendant  In 
this  action,  with  koowledge  of  these  facts, 
Is  llkewfse  estopped.  Whatever  may  be  the 
rights  of  the  plaintiff  against  the  said  Mon- 
jeau for  accepting  benefits  under  plaintifTs 
report  and  accounting  as  receiver,  we  do  not 
care  to  express  any  opinion  as  to  the  same, 
as  that  question  Is  not  before  us;  but  It  Is 
quite  clear  that  the  report  of  the  sale,  when 
in  fact  there  was  no  sale,  and  the  voluntary 
and  gratuitous  accounting  of  the  receiver, 
and  the  payment  of  funds  Into  the  court,  did 
not  transfer  the  title  to  the  wagons  and 
mules  to  the  receiver.  So  under  neither 
phase  of  appellant's  contention— whether  as 
having  a  general  property  right  or  a  quail- 
fled  and  special  property  right— could  he  re- 
cover In  this  form  of  action.  The  titie  to  the 
property  could  not  pass  under  a  mere  report 
of  sale,  when  hi  fact  there  was  no  sale.  As 
receiver,  he  had  no  qualified  right  with  Im* 
mediate  right  of  possession  at  the  time  of 
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eult  bron^t,  for  hlB  duties  aa  recelTer  witb 
regard  to  the  property  bad  ceaaed. 

As  stated  above,  the  court  committed  no 
error  in  refusing  tbe  general  charge  request- 
ed by  the  plaintiff,  and  giving  it  at  the  In- 
stance Qf  the  defendant  Afflnned. 


RUSSELL  T.  PB1A.VT.1 

(Sapreme  Court  of  Alabama.    FA.  18.  1902.) 

HUSBAND  AND  WIFS-HORTOAOB  OF  WIFB'B 
PROPBRTT— SBCURFTT  TOR  HUSBAND— 
BSTOFFBLi— AOENCT— BVIDBNCB. 

1.  A  mortgage  by  a  married  woman  of  her 
property  to  iecure  her  hiuband's  debt  is  void, 
her  incapacity  to  give  inch  se rarity  being  ue 
same  since  the  married  woman's  lav  of  1887 
as  before. 

2.  Where  a  wife  executed  a  mortgage  of  her 
property  to  secure  her  husband's  debt,  believ- 
fng  ms  statement  that  the  mortgage  was  on  hia 
pn^erty.  and  thwe  has  been  uo  fraud,  conceal- 
meat,  or  scppreBsioU  on  her  part,  she  Is  not 
estopped  to  assert  the  invalidity  of  the  mort- 

*"SfwhCTe  a  hnsbaud  negotiated  a  mortgage 
of  his  wife's  property,  to  secure  his  own  debt, 
with  one  who  stated  that  be  was  agent  of  the 
mortgagee,  such  statement,  together  with  the 
mortgagees  acceptance  of  and  foreclosure  of 
the  mortgage,  is  sufflcient  to  show  such  agency 
and  bind  the  mortgagee  with  the  knowledge  of 
the  agent  that  the  mortgage  was  given  to  se- 
cure  the  husband's  debt. 

Appeal  from  circuit  conrt,  Jefferson  county; 
A.  A.  Coleman,  Judge. 

Action  by  SalUe  I.  Russell  against  Silas  W. 
Peavy.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Revosed. 

Upon  tiie  introduction  of  all  the  evidence, 
plaintiff  requested  tbe  conrt  to  give  to 
the  Jury  Ibe  following  written  charge:  "If 
the  Jury  believe  the  evldenee  they  will  And  a 
verdict  In  favw  of  the  plaintiff.**  The  comt 
refused  to  ^ve  tills  charge,  and  to  this  roUng 
the  plaintiff  duly  excepted.  The  plaintiff  also 
duly  excepted  to  the  court's  giving,  at  tiie  re- 
quest of  the  defendant  the  following  written 
charge:  "The  comt  charges  the  Jury  that  If 
they  believe  tbe  evidence  th^  will  find  for 
the  defendant" 

Powell  &  Dlcklnscm  and  Banks  &  Selbelm- 
er,  for  appelant  Jas.  B.  Webb,  for  appellee. 

DOWDEUj,  J.  Olie  appellant  brought  her 
action  in  ejectment  against  SUaa  W.  Peavy. 
the  tenant  In  posse&slon.  to  recover  a  certain 
lot  In  the  city  of  Birmingham.  Mrs.  B.  B. 
McLemore,  on  her  application,  was  admitted 
to  defend  as  landlord. 

The  right  of  plaintiff  to  recovo'  is  based  on 
tiie  Invalidity  of  a  mortgage,  executed  by 
plaintiff  and  her  husband,  under  which  de- 
fendant ctalms  title,  and  which  plaintiff  con- 
tends is  Invalid  because  given  to  secure  the 
debt  of  her  husband.  The  nndlsputed  facts 
abow  tliat  James  M.  Bussdl,  the  husband  of 
plaintiff,  having  seoi  In  a  newspaper  an  ad- 


1  RehearlBf  denied  June  18,  1903. 
1.  See  HuslHutd  and  WU«,  vol.  21^  Cent.  Dig.  | 


vertisement  to  Uie  ^ect  tiiat  Dr.  Obaa. 
Wheelan  had  some  mon^  to  lend,  went  to 
see  said  Wheelan,  and  told  him  he  wanted 
to  borrow  ¥1,000  for  his  own  use.  Wheelan 
told  him  be  bad  some  money  to  lend  for  Mrs. 
E.  R.  McLemcnre,  and  asked  him  what  secur- 
ity he  cotild  give.    Russell  replied  that  he 
would  give  a  mortgage  on  a  lot  on  Twelfth 
avenue  and  Thirty-Second  street  Wheelan 
told  Russell  that  wotild  be  aufSclent  and  ask- 
ed him  to  bring  an  abstract  of  the  title. 
Before  leaving,  Russell  told  Wheelan  that  be 
(Rnssell)  had  mortgaged  all  his  own  property, 
and  that  the  lot  belonged  to  bis  wife.  Wlieel- 
an  said  that  would  be  all  right  If  the  title 
was  good.   BuBsell  had  an  abstract  prepared, 
and  took  It  to  Wheelan,  who  had  an  attorney 
to  examine   It    Several   days  afterwards 
Wheelan  told  Russell  the  title  was  satisfac- 
tory, and  that  he  could  get  the  money  Immedi- 
ately upon  the  execution  of  the  mortgage- 
Wheelan  had  the  mortgage  prepared,  and 
gave  it  to  Russell  to  be  executed.  Russell 
carried  It  to  bis  wife,  and  told  her  to  slgo  it 
She  asked  what  property  he  was  mortgaging, 
and  he  told  her  it  was  his  Noith  Birmlng- 
ham  property.    Russell  owned  property  in 
North  Birmingham  at  the  time,  but  the  proi>- 
erty  described  In  the  mortgage  was  not  slto- 
ated  In  North  Birmingham.    The  wife  then 
signed  the  mortgage  without  reading  It  al- 
though she  was  able  to  read,  and  after  Its 
complete  execution  Russell  dellv^ed  It  to 
Wheelan  and  received  the  money  thereon. 
The  money  so  received  he  used  in  paying  bis 
individual  debts.    Mrs.  Russell,  tbe  plaintiff, 
did  not  make  any  application  for  the  loan, 
and  did  not  authorize  her  husband  to  make 
any  application  for  her  or  In  her  nam&  She 
did  not  know  that  ha  husband  had  made  or 
Intended  to  make  an  application  for  a  loan. 
She  did  not  know  until  after  the  foreclosure 
of  the  mortgage  that  her  property  was  em- 
braced In  the  mortgage,  and  she  never  re- 
ceived the  use  or  benefit  of  the  money  loaned 
on  the  mortgage.  The  mortgage  recites  tiiat 
the  debt  was  that  of  the  wife,  and  that  the 
husband  was  surety.    Mn.  McLemore  fore- 
closed the  mortgage,  and  Is  now  clain^|ng  un- 
der it  having  bid  tn  the  property  at  foreclo- 
sure sale.  It  will  thus  be  seen  that  the  wife 
committed  no  poeltive  act  of  fraud  in  obtain* 
lug  the  loan  and  tn  the  executl<m  of  tiie  mort- 
gage. If  any  fraud  at  all  was  committed,  It 
was  upon  tbe  wife.  The  mortgage  was  execut- 
ed on  the  1st  day  of  February.  1861,  and 
foredosed  on  the  29th  day  of  March,  1888. 
With  respect  to  her  power  to  mortgage  her 
property  to  secure  her  hualnnd's  debt  a  msr^ 
ried  woman  Is  under  tlie  same  incapacity  as 
t>efore  the  adoption  of  the  maxrled  womaa's 
law  of  1887.  Her  attMnpt  to  convey  hei  pn^ 
erty  for  this  purpose  is  a  nullity.  It  does  not 
operate  to  devest  her  title,  and  she  can  main- 
tain ejectmwt  for  real  estate  so  conveyed  by 
ber.  Blston  t.  Oomer.  108  Afau  76,  19  South. 
824;  Rtchaxdson  t.  Stevbens.  122  Ala.  SOU 
2S  SoDth.  88,  and  CAMS  then  dted. 
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In  Richardson  t.  Stephens,  anpra,  it  was 
said:  "The  statute  forbidding  a  married  wo- 
man to  become  sorety  for  her  husband  is 
founded  upon  public  policy,  which  Is  to  pro- 
tect the  wife's  estate  against  the  influence  of 
her  hnaband  or  other  person,  or  her  own  In- 
clination in  respect  to  subjecting  It  to  her 
husband's  debts.  Being  by  the  law  prohibit- 
ed to  so  contract  appellee  could  not  by  a^ 
tempting  to  do  so  estop  herself  to  deny  her 
want  of  power.  Equity  will  not,  by  setting 
op  an  estoppel  against  her,  accomplish  that 
which  the  law  and  public  policy  have  for- 
blddoi."  It  was  not  Intended  by  this  to  as- 
sert that  the  wife  may  not  estop  hers^  by 
positive  acta  of  fraud,  or  by  concealment  and 
suppression,  which  in  law  would  be  equiva- 
lent thereto;  nor,  on  the  other  hand,  do  we 
Intend  In  what  Is  here  said  to  intimate  a 
contrary  opinion,  the  declsioD  of  that  ques- 
tion being  unnecessary  to  the  detramination 
«f  this  cose;  but  that  the  doctrine  of  estoppd, 
In  the  absence  of  fraud,— such,  for  example, 
as  might  sometimes  arise  from  mere  silence- 
would  not  operate  to  devest  ber  of  her  title. 
As  stated  above,  there  was  no  positive  act  of 
fraud  on  the  part  of  the  wife,  nor  any  con- 
cealment or  suppression  that  would  amount 
thereto,  and  consequently  her  silence  at  the 
time  that  an  extension  was  given  In  the  ad- 
vertisement for  the  foreclosure  of  the  mort- 
fiBLge  will  not  create  an  estoppel  against  her. 

The  declaration  of  Wheelan  of  his  agency, 
and  the  acceptance  of  the  mortgage  and  note 
by  Mrs.  McLemore  and  her  subsequent  tore- 
closure  of  the  same,  were  sufficient  to  show 
Whe^n's  agency,  and  this  being  shown, 
knowledge  and  notice  to  Wheelan  of  the  loan 
being  made  to  J.  M.  Russell,  the  husband, 
snd  that  the  wife  was  the  mere  surety  of  the 
bnsband,  would  be  vlslteil  on  Un.  HcLe- 
more,  the  princlpaL 

It  follows,  therefore,  that  the  court  erred 
In  giving  the  general  charge  as  requested  by 
the  defendant  and  refusing  the  same  to  the 
plalntift.  The  judgment  of  the  circuit  court 
wHl  be  revised  and  the  cause  remanded. 


BIRMINGHAM  BY.  &  ELEX3TRI0  GO.  T. 

DORSELi 

(Supreme  Court  of  Alabama.    Jan.  14,  1902.) 

WATERS  AND  WATER  COURBB8— OVERFLOW- 
ING LAKE-OUT1.HT&-UNPRECKDENTHD 
RAINVALL— BURDBN  OF  PROOF. 

1.  In  an  action  for  injuries  alleged  as  the 
reaoH  of  an  overOow  from  a  lake  controlled 
by  defendant,  and  not  having  a  proper  outlet 
provided,  it  was  not  error  to  refuse  to  Instruct 
that  if  the  water  came  from  the  lake  because 
of  au  uupreced^ted  rainfall  defendant  was  not 
liable;  tnere  being  evidence  that  if  the  outlets 
had  been  maintained  in  proper  condition  the 
injuiT  would  not  have  occurred. 

2.  Tlie  bordm  was  on  plaintiff  to  show  that 
tb«  lake  was  controlled  by  defendant 

Appeal  (run  city  eoott  of  Birmingham; 
W.  W.  Wilfcerson,  Judge. 

•  BAearlag  OmM  Jwm  U.  mL 


Action  by  Hannah  B.  D(»w  against  the  "BSr* 
mlngham  Railway  ft  Blectrlc  CoiQpaiiy. 
From  a  Judgment  for  pialntMf,  defendant  ap> 
peals.  Affirmed. 

This  is  a  suit  Instituted  by  the  appellee  to 
recover  damages  for  an  Injury  which  is  al- 
leged to  have  been  caused  by  negligence  on 
the  part  of  defendant  in  falling  to  provide  or 
maintain  In  good  condition  proper  outlets  to 
prevent  the  overflow  of  a  certain  lake,  known 
as  "Lake  View."  which  iji  alleged  to  have 
been  In  the  possession  of,  or  under  the  con- 
trol of,  defendant,  when  the  alleged  overflow 
and  injury  are  claimed  to  have  takeu  place. 
It  was  averred  in  the  complaint  that,  by  rea- 
son of  the  overflow  caused  by  the  Diligence 
of  the  defendant  In  falling  to  have  a  proper 
outlet,  large  quantities  of  water  flowed  from 
said  lake  upon  or  against  a  cottage  occupied 
by  the  plaintiff,  and  caused  the  porch  or  gal- 
lery of  said  cottage  to  fall,  and  furniture  In 
said  bouse  to  fall,  and  the  plalntl/r  was  struck 
and  knocked  or  caused  to  fall,  and  suffered  the 
injuries  complained  of.  Among  the  other 
charges  requested  by  the  defendant,  to  the 
refusal  to  give  each  of  which  the  defendant 
separately  excepted,  were  the  following:  "(5) 
If  fca  bdlere  from  the  evidence  that  the  wa- 
ter that  ran  down  iqion  or  against  the  cot- 
tage and  curtilage  and  garden  came  from  the 
lake  because  of  an  unprecedented  and  un- 
looked  for  storm,  rainfall,  w  cloud-burst, 
your  verdict  must  be  fbr  the  defendant.  <G) 
If  you  believe  from  the  evidence  that  plain- 
tifTa  alleged  injury  and  damage  were  caused 
by  an  unprecedented  rainfall,  you  must  render 
your  verdict  in  favor  of  the  defendant" 
There  waa  verdict  for  the  plaintiff,  where- 
upm  the  dtfendant  made  a  motion  for  a  new 
trial. 

Walker,  Tillman.  Campbell  ft  Porter,  for 
appellant   Bovnuan  &  Harsh,  for  appdlee. 

TTSON,  J.  There  are  sixteen  assignments 
of  error  on  the  record.  Of  these  only  three 
are  insisted  upon  In  brief  of  counsel  for  ap- 
pelant. Two  of  these  are  based  upon  the  re- 
fusal to  defendant,  by  the  trial  court,  of  char- 
ges numbered  6  and  8, 

The  negligence  complained  of  was  the  fail- 
ure of  defendant  to  provide  or  maintain  In 
good  condition  proper  and  sufficient  outlets, 
or  proper  and  sufficient  ways,  means,  or  ap- 
pliances, to  prevent  the  lake  from  overflowing. 
The  evidence  tended  to  show  a  failure  by  de- 
fendant to  maintain  the  outlets,  etc..  In  good 
condition.  So,  too.  It  afforded  an  Inference 
that,  bad  the  outlets,  etc.,  to  prevent  the  lake 
from  overflowing,  been  In  good  condition,  the 
Injuries  complained  of  would  not  have  been 
inflicted,  notwithstanding  the  unprecedented 
rainfalL   The  charges  were  properly  refused. 

The  other  assignment  relates  to  the  action 
of  the  court  In  overruling  the  motion  for  a 
new  trial.  The  motion  contained  flve  grounds. 
Only  the  flfth  ground  Is  insisted  upon  ben. 
It  Is  la  these  words:  "For  that  tin  great 


Digitized  by 


Google 


82  80UTHBBN  BBPOBTBB. 


welgbt  of  tiie  evidence  supports  tbe  conten- 
tl«D  of  defendant  that  defendant  was  not  in 
ttae  posseaalon  of  tbe  mid  lake  at  the  time  of 
the  alleged  overflow,  nor  was  defendant  con- 
trolling or  claiming  to  control  said  lake  at 
Bald  time."  It  must  be  conceded  that  tbe 
burden  of  proof  was  upon  tbe  plaintiff  to 
establish  to  tbe  reasonable  satisfaction  of  the 
jury  that  defendant  was  in  possession  of  and 
claiming  to  control  tbe  lake  and  grounds  con- 
tiguous thereto  on  tbe  occasion  of  tbe  alleged 
injuries  to  plaintiff.  After  a  consideration  of 
all  tbe  evidence  we  are  unwilling  to  affirm 
that  tbe  trial  court  erred  In  overruling  the 
motion. 


FRITH  et  al.  T.  HOLLAND 
(Snpreme  Court  of  Alabama.  April  M,  1902.) 

SAZjBa— IMPLIED  WARRANTY— LIUILITT  FOR 
PimcUABB  PRICE^ABATKMBNT. 

1.  Where,  in  an  actioa  for  tbe  balance  of 
the  price  of  onion  gets,  the  evidence  showed 
that  they  were  in  bad  condition  when  deliv- 
ered, It  was  tor  the  Jury  to  determiue  whether 
the  agreed  price  should  be  abated,  thoagh  tbe 
porchaser  had  not  returned  them  to  tbe  seller, 
as  he  could  retain  them  and  bring  his  cross  ac- 
tion for  breach  of  implied  warrauty  of  mer- 
chantableuess,  or  prove  their  real  value  and 
abate  recovery  pro  tanto. 

Appeal  from  circuit  court,  FIke  county; 
John  P.  Hubbard,  Judge. 

Action  by  Frith  &  Co.  against  J.  W.  Hol- 
lan.  From  a  Judgment  for  defendant,  plain- 
tiffs appeaL  Affirmed. 

TUB  was  an  action  <tf  assumpsit,  bzoiigbt 
bj  tbe  appellants,  Vtith  &  Co.,  against  ttae 
appellee,  a.  W.  HoUant  to  reoovw  tbe  bal- 
ance dne  npon  ttae  purchase  price  of  onions, 
wtaich  taad  beoi  sold  by  ttae  plalntifftt  to  ttae 
defendant  On  the  trial  of  the  cause  the  evi- 
dence for  the  plaintiffs  tended  to  show  that 
tbe  defendant  bad  bought  20  barrels  (£  onion 
seta  ftom  the  plaintiffs;  that  he  had  paid 
for  them,  except  a  balance  for  which  tbe  suit 
was  brought  Ttae  evidence  for  the  defendant 
tended  to  show  that  when  the  onion  sets  wa% 
received  by  tbe  defendant  tbey  were  badly 
sprouted,  and  much  damaged,  and  that  they 
were  not  worth  more  than  half  tbe  price  the 
defendant  agreed  to  pay  for  tbem,  and  that 
they  were  damaged  in  at  least  the  amount 
claimed  by  the  plaintiffs  In  the  present  suit. 
It  was  f urtbo*  shown  that  the  price  agreed 
to  be  paid  for  the  onions  was  fl44;  that  the 
defendant  taad  paid  $104,  leaving  $40  due, 
which  was  the  amount  sued  for.  It  was  fur- 
ther shown  by  the  evldenee  that  npon  receipt 
of  tbe  onion  sets  the  defradant  proceeded  to 
put  than  In  his  store  for  sale,  and  to  fill  or- 
ders  which  had  been  previously  left  with 
talm  for  future  ddlvery.  Upon  the  introduc- 
tion of  an  tbe  evldmce.  tbe  plaintiffs  request- 
ed tbe  court  to  give  to  tbe  Jury  tbe  following 
written  clinrges,  and  separately  excepted  to 
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the  conrfs  refusal  to  give  each  of  them  as 
asked:  (1)  "If  the  Jury  brieve  tbe  evidence- 
they  will  find  for  ttae  plaintiff."  &}  "An  Im- 
plied warranty  Is  not  a  gamntr  that  the 
article  or  fiblng  sold  Is  the  best  of  Its  kind, 
ae  auich  as  might  have  been  rq)resented  it 
tbe  time  of  sale,— only  that  such  article  shall 
be  reasonably  suitable  for  the  purpose  for 
which  it  was  Intended  to  be  used;  and  if  the 
testimony  shows  that  tbe  defendant  used  said 
sets,  tbey  will  And  for  the  plalntlfl."  (S) 
"If  tbe  evidence  shows  that  the  onloa  sets 
delivered  to  defendant  did  not  come  up  to 
warranty,  expressed  or  implied,  tbe  defend- 
ant must  rescind  by  an  offer  to  return  ttae 
article  In  a  reasonable  time  titt&e  discovery 
of  tbe  defects;  and  If  he  failed  to  rescind, 
you  wiU  find  for  the  plaintiff."  (4)  "Ttae  de- 
fendant must  act  with  promptnees  when  be 
discovers  that  tbe  property  was  not  swA  as 
was  cotttemidated  and  offa-  to  return  It  If 
he  neglects  to  do  so  Immediately  npon  dis- 
covering a  breach  of  warranty  or  fraud,  and 
keeps  It  and  treats  it  as  his  own.  as  by  of- 
f^lng  to  sen  It  be  cannot  reject  ttae  contract 
and  Is  liable.**  (5)  *1f  tbe  evldoice  shows 
thst  the  defendant  accepted  tbe  goods  1^ 
using  tbem  as  bis  own  by  selling  tbem.  It  la 
immaterial  wbetber  any  of  tbe  goods  were  re- 
turned by  the  persons  to  whom  HoUan  had 
sold  them,  or  wbetber  be  sold  tbem  at  a  re- 
duced price,  or  lost  half."  There  were  vet- 
dlct  and  Judgment  for  the  d^endant  The 
plaintiffs  appeal,  and  assign  as  ema  tbe  re- 
fusal of  tbe  court  to  give  the  seven!  diarges 
requested  by  tbem. 

Worthy  &  Gardnor,  for  appellants.  Foater, 
Samford  &  Carroll,  for  appellee. 

TTSOy,  J.  This  action  was  bronght  to 
recover  the  balance  claimed  to  be  dne  on  the 
purchase  price  of  onion  sets  sold  by  plaintiffs 
to  defendant  The  sale  of  the  sets  was  at 
Troy,  Ala.,  to  the  defendant  as  a  merchant 
and  by  description.  When  delivered  they 
were  in  bad  condition,  much  <rf  them  being 
unmerchantable.  In  such  case  there  Is  an 
implied  warranty  that  the  sets  delivered  shall 
not  only  answer  the  description,  but  that  tbey 
shall  be  salable  or  merchantable.  Oacbet  v. 
Warren,  72  Ala.  292;  16  Am.  &  Eng.  Bnc 
Law  i:2d  Bd.)  1229.  The  defndant  upon  dis- 
covery of  the  condition  of  tbe  sets,  had  the 
right  to  rescind  the  sale  within  a  reasonable 
time  and  return  tbem;  or  retain  tbem  and 
avail  himself  of  the  damage  he  had  stf  »ed. 
either  by  bringing  bis  cross  action  for  toe 
breach  of  warranty,  or  to  prove  tbelr  real 
value  and  abate  tbe  recovery  pro  tanto. 
Brown  v.  Freeman.  79  Ala.  410;  Eagan  Co.  v. 
Johnson.  82  Ala.  233,  2  South.  302;  Toung 
V.  Arntze,  88  Ala.  116,  6  South.  2&S;  16  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  12S0;  BenJ.  Salee 
(Bennett's  7th  Ed.)  p.  965.  Ibere  la  no  evi- 
dence in  the  recoiid  tending  in  the  remotest 
degree  to  support  tbe  theory  that  tbe  sale 
counted  on  was  b7  luapeetton  sad  aot  by  de- 
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scription.  Under  the  evidence,  It  was  a  ques- 
tion (or  the  Jury  to  determine  whether  the 
price  agreed  to  be  paid  by  defendant  should 
be  abated  to  the  extent  of  the  balance  claini- 
ed  by  plalntilTa  agahist  him.  It  follows  that 
tbe  affirmative  charge  was  properly  refused 
to  the  plaintiffs.  The  other  charges  reques^ 
e<3  by  them  were  at  rarlance  with  the  ptln- 
<!iples  we  have  declared,  and  were  correctly 
refused. 
Affirmed. 


SHOWS  T.  FOLMAR  et  al.i 

CSvpreme  Oonrt  of  Alabama.   A.pri\  24,  1902.) 

PARTNBRSHIP-msSOLnnON-ACOOUNTING 
— BVIDBNCB. 

1.  Where  one  partner  made  a  settlement  and 
division  of  the  aaseta  of  another  partnerghip 
of  which  his  firm  was  a  member,  and  his  firm 
accepted  and  retained  the  aseets  allotted  to  it 
in  the  settlement,  the  firm  was  bound  there- 
by, though  none  of  the  other  members  were 
present. 

2.  Evidence  considered,  and  Add  saffident  to 
show  that  an  accounting  and  division  of  the 
proceeds  was  liad  on  duwdntion  of  a  partner* 
ship. 

Appeal  from  chancery  court,  Crenshaw 
connty;  W.  Ij.  Parks.  Chancellor. 

Bill  by  James  Folnuur  Sons  3c  Co.  and  an- 
other against  T.  W.  Shows.  From  a  decree 
for  plalctifls,  defendant  appeals.  Reversed. 

Roahton  &  Powell,  for  appellant.  Foster, 
Samford  A  Carroll,  for  appellees. 

DOWDBLIi.J.  The  blU  in  this  case  Is  filed 
by  James  Folmar  Sous  &  Co.,  a  partnership, 
and  Folmar  Bros.,  another  partnership,  which 
Is  alleged  to  have  succeeded  to  the  rights  of 
the  former,  and  la  claiming  the  benefits  of 
whatever  decree  James  Folmar  Sons  &  Co. 
may  be  entitled  to  under  the  allegations  of 
the  bllL  The  purpose  of  the  bill  Is  to  have 
an  account  and  settlement  of  the  partnership 
of  T.  W.  Shows  &  Co..  which  said  firm,  It  Is 
arerred,  was  composed  of  James  Folmar  Sons 
&  Co.,  owning  one  half  Interest,  and  T.  W. 
Shows,  who  Is  made  defendant  Iq  the  bill, 
owning  the  other  half  Interest,  In  said  part* 
nershlp  of  T.  W.  Shows  &  Co.  The  bill  al- 
leges that  the  partnership  of  T.  W.  Sh  ma 
&  Co.  was  formed  on  the  10th  day  of  Octo- 
ber. 1893,  and  the  object  of  Ita  formation  was 
to  conduct  and  carry  on  a  llvei-y  and  sale 
stable  business  in  the  town  of  Luverne,  Ala. 
It  Is  averred  that  James  Folmar  Sons  &  Co. 
contributed  to  the  capital  stock  of  the  con- 
cern at  the  time  of  Its  creation  the.  sum  of 
$700.  and  that  T.  W.  Shows  contributed 
9500.50,  or  ¥100.50  less  than  the  other  part- 
ner. It  is  also  averred  In  the  bill  that  Shows 
managed  and  controlled  the  business  of  the 
partnership,  and  that  the  partnership  contin- 
ued In  business  until  on  or  about  tbe  14th 
day  of  August,  ISM,  when  It  was  dissolved 
by  mntoal  consent;  but  It  alleges  tbat  no 
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settlement  of  the  partnership  business  was 
ever  had.  The  bill  contains  the  further  ap- 
parently Inconsistent  allegation  and  statement 
that  from  the  Ittth  day  of  October,  1693,  to 
the  8th  day  of  February,  1895  (the  latter 
date  covering  a  period  of  about  six  montlis 
after  the  day  of  the  alleged  dissolution  of  the 
partnership),  James  Folmar  Sjus  &  Co.  con- 
tributed to  the  capital  stock  of  the  partner- 
ship tbe  additional  sum  of  (4»372.8S;  and,  as 
to  the  defendant  Shows,  It  states  that  "he 
contributed  no  money  or  other  thing  of  value 
to  said  partnership,  except  said  sum  of  $5:)0.- 
60,  and  from  time  to  time  deposited  the  sum 
of  $2,298.80  in  the  bank  of  James  Folmar 
Sons  &  Co.,  known  as  the  'Bank  of  Luverne,' 
on  account  of  tals  share  of  the  capital  stock 
of  said  partnership."  It  Is  averred  tbat  the 
money  so  contributed  went  Into  said  business, 
and  became  a  part  of  its  capital  8ta(^  Tbe 
bill  also  avers  that  Shows  had  brouj^t  suit 
In  the  circuit  court  of  Crenshaw  county  In 
his  own  name  against  James  Folmar  Sons 
&  Co.  and  Folisar  Bros.,  but  the  matters  in- 
volved In  said  suit  wae  partnership  matters 
of  the  firm  of  T.  W.  Shows  &  Co.,  which  said 
suit  is  [>rayed  to  be  enjcdned.  There  are  oth- 
er avermenta  as  to  Sigrccment  by  James  Fol- 
mar Sons  &  Co.  to  discount  certain  notes 
and  mortgages  when  taken  by  T.  W.  Shows  & 
Co.  in  the  sale  of  mules.  The  prayer  of  the 
bill  is  for  a  settlement  of  the  partnership,  and 
for  an  accounting  "of  all  and  every  of  said 
partnei'sbip  dealings  and  transactlDns."  The 
bill  Is  in  no  aspect,  whether  conjsldered  In 
reference  to  the  averments  or  the  prayer  for 
relief,  one  to  falsify  and  surcharge.  It  Is 
round  in  its  allegations  that  there  has  never 
been  any  settlement  of  the  partnership,  and 
prays  for  a  settlement  and  an  accounting. 
The  respondent  Shows,  answering  the  bill, 
admits  the  formation  of  the  partn^hip  of 
T.  W.  Shows  &  Co.  on  the  18th  day  of  Octo- 
ber, 1893,  and  its  dissolution  in  August,  1894. 
He  denies  that  Jan>es  Folmar  Sons  &  Co. 
contributed  any  sum  in  money  to  the  capital 
stock  of  the  partnership,  but  avers  tbat  th^ 
contributed  bancB,  mules,  and  vehicles  at  an 
agreed  valuation  of  $1,400,  of  which  the  re- 
spondent i>ald  them  on  the  same  day  $589.50, 
and  $100.50  was  charged  to  him  on  the  books 
of  James  Folmar  Sons  &  Co..  and  which  was 
afterwards  paid;  that  this  was  all  the  mon- 
ey or  property  contributed  by  either  party  to 
the  concern,  lie  expressly  denies  tbat  James 
Folmar  Sons  &  Co.  afterwards  contributed 
said  sum  of  $4,372.88.  or  any  other  sum,  or 
that  the  respondent  afterwards  contributed 
any  other  sum,  to  the  capital  stock,  other 
than  as  stated  as  to  paying  one-half  of  the 
agreed  valuation  of  tbe  horses,  mules,  and 
vehicles  furnished  by  James  Folmar  Sons  & 
Co.  Tbe  answer  shows  that  the  defendant 
ran  an  individual  account  In  his  own  name 
with  James  Folmar  Sons  &  Co.,  and  made 
dep?tfts  In  the  Bank  of  Luverne,  which  was 
run  by  James  Fcdroar  Sons  Sc  Co.,  and  for 
which  certiflcatea  were  issued  to  him  In  his 
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IndiTldual  name,  and  that  his  Individual  a(y 
count  with  James  Folmar  Sons  &  Co.  and 
wltb  tbe  Bank  of  Luveme  had  no  connection 
whatever  with  the  partQershlp  matters  of 
T.  W.  Shows  &  Co.  It  Is  also  shown  by  the 
answer  of  respondent  that  there  were  mutual 
accounts  between  the  firm  of  T.  W.  Shows 
&  Co.  and  the  firm  of  James  Folmar  Sons  & 
Co.  Tbe  answer  furth^  denies  that  tbe  part- 
nership matters  of  the  Arm  of  T.  W.  Shows 
&  Co.  are  unsettled,  and  avers  that  upon  the 
dissolution  there  was  a  division  of  the  assets 
of  the  partnership  between  himself  and  James 
Folmar  Sons  &  Co.,  and  a  full  settlement  of 
the  partnership  matters.  Tbe  cause  was  heard 
for  final  decree  upon  the  pleadings  and  proof, 
and  what  we  have  stated  above  as  to  the  al- 
legations of  the  bill  and  tbe  denials  In  tbe 
answer  are  sufficient  for  present  purposes. 

There  are  questions  suggested  and  discuss- 
ed in  the  brief  of  appellant's  counsel  relative 
to  the  pleadings  wblch  we  deem  It  unnec- 
essary to  consider,  as  we  thinb  the  case 
may  be  properly  determined  on  the  main  is- 
sue by  the  proof.  The  blU  alleges  the  forma- 
tion and  dissolution  of  the  partD»shIp,  and 
then  alleges  that  no  settlement  of  the  partner- 
ship affairs  was  ever  had.  The  answer  ad* 
mlts  the  allegations  as  to  the  formation  and 
dissolution,  but  expressly  denies  the  allega- 
tion that  no  settlement  of  the  partnership 
matters  was  made.  The  evidence,  without 
conflict,  shows  that  R.  H.  Folmar,  one  of 
tbe  Arm  of  James  Folmar  Sons  &  Co.,  and 
who  is  a  complainant  In  the  bill,  bad  the 
active  management  and  control  of  the  busi- 
ness of  his  said  firm,  and  that  be  (represent- 
ing tbe  firm  of  James  Folmar  Sons  &  Co.), 
with  T.  W.  Shows,  effected  the  partnensblp 
of  T.  W.  Shows  &  Go.  and  also  Its  dlssolu- 
tjon.  The  evidence  further  shows,  and  we 
might  say  without  dispute,  that  upon  the  dls- 
solutloD  of  said  partnership  a  division  of  its 
assets  was  made,  In  wblch  division  T.  W. 
Shows  received  the  horses,  mules,  and  vehi- 
cles on  hand,  and  tbe  book  accounts  of  tbe 
concern,  amounting  to  about  $100,  while 
James  Folmar  Sons  &  Co.  received  the  notes 
and  mortgages  due  the  concern,  amounting 
to  about  $1,400;  that  Immediately  upon  the 
dissolution  and  division  of  the  assets.  T.  W. 
Shows,  with  the  property  allotted  to  him,  set 
up  and  carried  on  the  livery  and  stable  busi- 
ness in  his  own  name,  and  James  Folmar 
Sons  &  Co.  proceeded  to  collect  the  notes  and 
mortgages  so  received  by  them;  and  that 
neltber  party  afterwards  pretended  to  claim 
any  Interest  In  the  property  of  the  other  un- 
der said  division  and  allotment  until  T.  W. 
Shows  began  to  press  the  collection  of  an  In- 
dividual claim  which  he  held  against  the 
firm  of  James  Folmar  Sons  &  Co.  The  evl- 
deace  also  shows  that  at  the  time  of  the  dis- 
solution the  firm  of  T.  W.  Shows  &  Co.  owed 
only  two  small  debts,  one  of  which  was  a  dis- 
puted claim,  and  that  these  debts  were  sub- 
sequently settled  in  accordance  with  an 
agreement  made  between  Showi  and  B.  H. 


Folmar  at  the  time  of  the  dissolution,  by 
James  Folmar  Sons  &  Co.  paying  one,  aud 
T.  W.  Shows  and  James  Folmar  Boob  &  Co. 
each  paying  one-half  of  the  disputed  claim 
after  the  same  had  been  reduced  to  Judg- 
ment against  the  firm.  The  evidence  also 
shows  that  during  the  existence  of  the  part- 
nership mutual  accounts  were  run  between 
T.  W.  Shows  &  Co.  and  James  Folmar  Sons 
&  Co.,  and  It  Is  claimed  by  tbe  defendant 
that  in  the  settlement  on  the  dissolution,  by 
agreement,  these  accounts  were  settled  by 
set-off  of  one  against  the  other.  This  is  dis- 
puted by  the  complainants,  but  it  is  a  perti- 
nent fact  in  support  of  defendant's  conten- 
tlon  that  the  difference  In  the  two  accounts 
was  small,  and,  further,  no  question  as  to 
them  was  ever  raised  until  the  defendant 
Shows  began  to  press  the  coUectiim  of  his 
individual  demand  and  claim  against  tbe 
complainants.  Upon  the  whole  evidence.  It 
is  quite  evident  that  the  theory  of  the  com- 
plainants that  there  had  never  been  a  settle- 
ment of  tbe  partnership  affairs  is  based  large- 
ly upon  the  oroneous  supposition  that  the  in- 
dividual account  of  T.  W.  Shows  with  Jamea 
Folmar  Sons  &  Co.  and  with  the  Bank  of 
Luverne,  a  branch  business  of  James  Folmar 
Sons  &  Co.,  entered  Into  the  partnership  busi- 
ness of  T.  W.  Shows  &  Co.  The  nature  and 
character  of  this  individual  accotmt,  tbe 
Items  which  enter  Into  it,  tbe  way  In  which 
it  was  carried  on  the  books  of  James  Folmar 
Sons  &  Co.  and  the  Bank  of  Luverne,  un- 
doubtedly, we  think,  support  the  testimony 
of  T.  W.  Shows  that  the  account  had  no 
connection  whatever  with  the  partnership 
matters  of  T.  W.  Shows  &;  Co. 

R.  H.  Folmar,  who  is  made  a  complainant 
In  the  bill,  and  who  is  conceded  to  have  been 
the  active  managing  partner  In  tbe  firm  ot 
James  Folmar  Sons  &  Co.,  Is  not  examined 
as  a  witness  in  the  case,  but  an  affidavit 
made  by  him  Is  put  In  evidence  by  tbe  re- 
spondent as  an  admission  against  interest 
In  this  affidavit  it  Is  admitted  that  there 
was  a  full  and  complete  settlement  of  all 
the  partnership  matters  of  T.  W.  Shows  & 
Co.  upon  Its  dissolution.  This  admission  is 
conclusive  against  him,  as  a  complainant  to 
any  relief  under  the  bill.  It  Is  of  no  conse- 
quence that  the  other  imrtners  of  tbe  firm 
of  James  Folmar  Sons  &  Co.  were  not  pres- 
ent at  the  time  of  the  settlement  and  divi- 
sion of  tbe  assets  of  the  firm  of  Shows  & 
Co.  by  T.  W.  Shows  and  R.  H.  Folmar,  the 
managing  partner  of  the  business  of  Polmnr 
Sons  &  Co.,  since  the  fact  remains  that  ttiis 
firm  accepted  the  assets  allotted  to  It  la  the 
dlrision,  and  has  continued  to  hold  and  enjor 
the  fruits  of  the  settlement  If  a  ratifica- 
tion of  the  conduct  of  R.  H.  Folmar  In  mak- 
ing the  settlement  and  division  were  neces- 
sary, this  Is  sufficient  from  which  to  Infer 
a  ratification.  But  the  purpose  of  the  bUl 
is  not  to  falsify  and  surcharge.  It  la  not  pre- 
tended that  the  settlement  was  fraudulent 
or  unfair,  but  that  in  fact  there  aev&  was  a 
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settlement.  Without  diflcuBslng  the  testi- 
mony of  the  witnesses  In  detail,  bat  giving 
to  each  full  and  fall  consideration,  when  tak- 
en la  connection  with  their  opportonltlea  of 
knowing  the  facts,  and  also  in  connection 
with  attendant  circumstances  and  facts  that 
are  undisputed,  we  are  firmly  persuaded  that 
a.  settlement  of  the  partnership  affairs  of  T. 
W.  Shows  &  Co.  was  had  at  the  time  of  Its 
dissolution  between  T.  W.  Shows,  represent- 
ing himself,  and  R.  H.  Folmar,  a  member  of 
tlie  firm  of  James  Folmar  Sons  &  Co.,  rep- 
resenting the  latter  firm,  which  the  bill  al- 
leges constituted  one  of  the  members  or  part- 
ners of  the  firm  of  T.  W.  Shows  &  Co, 

It  is  Insisted  by  counsel  for  appellees  that 
every  presumption  should  be  Indulged  In  fa- 
vor of  the  finding  of  the  chancellor  on  the 
facts,  and  that,  unless  the  preponderance  of 
the  testimony  Is  against  the  finding  of  the 
chancellor,  this  court  should  not  disturb  his 
decree.  The  doctrine  here.  Invoked  is  direct' 
ly  opposed  to  the  express  language  of  the 
statute  (section  3826,  subd.  1),  which  reads 
as  follows:  "The  supreme  court  has  au- 
thority (1)  to  exercise  appellate  Jurlsdlctlw 
coextenslTe  with  the  state,  under  such  re- 
strictions and  regulations  as  are  prescribed 
by  law;  but  In  deciding  appeals  from  the 
chancery  court  no  weight  shall  be  given  the 
decision  of  the  chancellor  upon  the  facta, 
but  the  supreme  court  shall  weigh  the  evi- 
dence, and  give  Judgment  as  th^  deem  Jost" 
It  is  thus  made  plain  by  the  statute  that  no 
presumption  can  be  here  indulged  In  favor 
of  the  chancellor's  finding  on  the  facts,  and 
our  plain  duty  is  to  weigh  the  evidence,  and 
give  judgment  as  we  deem  ]ust 

Our  conclusion  Is  that  the  allegatlona  of  the 
bill  are  not  sustained  by  the  proof.  And  it 
follows  that  the  decree  of  the  chancellor 
must  be  reversed,  and  a  decree  will  be  here 
rendered  dismissing  the  bill.  Berersed  and 
rendered. 


FINDLBT  et  aL  t.  HILL  «t  aLt 
(Bnpreme  Goort  of  Alabama.   May  23,  1902.) 

DBEDS— CONSTRUCTION— LIPS  &STATBS— RE- 
MAIN DER— ESTATES  TAIL. 

1.  A  srastor  executed  a  deed  in  trust  for  the 
nse  ana  benefit  of. the  heirs  "of  bis  son  at  the 
time  of  his  death,  and  their  helra  and  assigns 
forever,  but.  In  case  be  ahall  leave  do  heir  or 
heirs  living  at  the  time  of  his  death,"  then  the 
real  and  personal  estate  shall  go  to  the  "heirs 
at  law**  of  the  grantor  Uviug  at  the  death  of 
the  son.  Htid,  that  as  the  successive  limita- 
tions over  on  the  son's  deadi  would  be  to  the 
same  persous,  as  both  dead  and  living  If  the 
word  ^'beirs"  were  given  its  technical  mean- 
ing, the  word  "heirs'*  in  the  first  Ifanltatlon 
should  be  oonstmed  to  mean  "children,  tasue, 
or  descendants." 

2.  The  construction  is  also  sustained  by  the 
ftct  that  part  of  the  property  granted  by  the 
same  clause  was  personalty,  a  limitation  of 
which  over  on  iudefinite  failure  of  issue  was 
void  at  common  law. 

8.  A  grant  In  a  deed  of  trust  to  the  **helr  or 
bsir*"  of  a  life  tenant  "Uvlng  at  the  time"  of 

1  R«h««rins  denied  Jubs  V,  ISHt. 
82  So.— 32 


such  tenant's  death,  and,  on  failure  of  such 
pei'sons  to  take,  the  estate  to  go  to  the  heirs 
of  the  grantor,  does  not  make  a  limitatiou  on 
an  indennite  fallnre  of  Issue,  thereby  creating 
an  estate  tall,  but  creates  remaindera  to  the 
children  of  the  life  tenant,  and  limitations 
would  not  run  against  them  until  after  the 
death  of  the  life  tenant. 

Api>eal  from  circuit  court,  Tuscaloosa  coun- 
ty; S.  H.  Spratt,  Judge. 

Ejectment  by  Murk  Findley  and  others 
against  Dave  Hill  and  others.  From  a  Judg- 
ment In  favor  of  the  defendants,  the  plain- 
tiffs appeal.  Beversed. 

H.  B.  Foster  and  Foster  &  Oliver,  for  ap- 
pellants. Danid  Collier  and  H.  A.  Jones,  for 
appelleei. 

TYSON,  J.  TUs  is  an  action  of  ejectment 
to  recover  a  cataln  tract  of  land  described 
In  the  complaint,  brotight  by  the  children  of 
Murchlson  Findley,  who  died  on  the  16th  day 
of  March,  1900.  The  defendants  claim  title 
under  warranty  deeds  executed  by  Murchlsan 
in  1836,  under  wlilch  they,  and  those  through 
whom  they  hold,  have  been  continuously  In 
possession  of  the  lands,  claiming  them  ad- 
vwsely.  It  appears  that  one  Kenneth  Find- 
ley, being  the  owner  of  these  lands,  in  182i; 
conveyed  them  to  his  son  John  In  trust  for 
the  use  of  his  Infant  son  Murchlsan,  then 
some  14  years  old,  for  life,  and  at  his  death 
"for  the  use  and  benefit  of  the  heirs  of 
Murchlson  Findley  at  the  time  of  his  death, 
and  their  heirs  and  assigns  forever.  But  In 
case  be  shall  leave  no  heir  or  heirs  living  at 
the  time  of  his  death,  then  and  In  that  case 
the  same  real  and  personal  estate  shall  go  to 
the  heirs  at  law  of  the  said  Kenneth  Findley 
llvhig  at  the  time  of  the  death  of  the  said 
Hurchiaon  Findley,  and  to  be  distributed  ac- 
ceding to  the  laws  of  the  state  of  Alabama 
for  distrlbutiou  of  intestate  estates."  John 
Findl^,  the  trustee,  lived  near  the  lands  un- 
til his  death  In  ISM.  Kenneth  Fhidley,  the 
grantor  and  father  of  John  and  Murchlson, 
had  other  children  living  at  the  date  of  the 
deed  to  John.  The  oldest  child  of  Murchl- 
son was  48  years  of  age  at  the  commencement 
of  the  suit.  On  the  forcing  state  of  facts, 
the  trial  court,  at  the  request  of  the  defend- 
ants in  writing,  gave  the  general  affirmative 
charge  lu  their  favtur. 

If  the  deed  to  John  created  a  fee  In  Murchl- 
son, or  If  it  created  an  estate  tall  In  him,  or 
if  the  statute  of  limitations  operated  to  tf- 
fect  a  bar  against  the  estate  limited  to  the 
plaintiffs,  of  coarse  tfa^  have  no  right  to  re- 
cover, and  the  Instruction  to  the  Jury  was 
proper.  If,  however,  the  estate  was  limited 
to  the  children  or  issue  of  Murchlson,  the 
statute  of  limitations  would  not  bar  the  rights 
of  the  plaintiffs,  because  the  conveyance  to 
John  was  a  dry  use,  which  under  the  statute 
of  wea  passed  the  legal  titie  to  Murchiscm  for 
life,  in  ail  respects  as  if  the  deed  bad  been 
made  without  the  Interv^tion  of  a  trustee. 
Xoa  T.  Fliun,  84  Ala.  40»;  Glndrat  v.  Rail- 
road Co.,  90  Ala.  162,  11  Sooth.  872,  19  L.  R. 
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A.  839;  Webb  t.  Cnwfoie,  T7  Ala.  44(X  In 
sudi  ease  tbe  remainderi  OTer  to  the  unborn 
cUIdren  of  Murcblson,  and,  in  default  of  sucb 
living  at  hlfl  death,  to  tbe  belra  of  tbe  graa- 
tor  living  at  the  death  of  the  Hfe  tenant, 
whether  vested  or  contingent,  would  await  tbe 
termination  of  the  life  estate,  unaCCected  by 
Qie  conveyance  and  warranty  of  Murchison; 
the  remainder-m«i  being  without  right  or 
power  to  disturb  the  estate  created  by  tbe  deed 
of  the  life  tenant.  Tied.  Real  Prop.  9  481; 
Pope  V.  Pickett,  65  Ala.  491;  Plcltett  v.  Pope, 
74  Ala.  122;  Bass  v.  Bass,  88  Ala.  408,  7 
South.  243;  Allen  v.  De  Groodt  (Mo.  Sup.) 
11  S.  W.  240,  14  Am.  St.  Bep.  626,  and  note 
on  page  635;  McCorry  v.  King's  Heirs,  89 
Am.  Dec.  166.  So,  then,  tbe  only  question  In 
this  case  te,  what  was  the  eCTect  of  tbe  lim- 
itation over  upon  tbe  death  of  Murchison? 
In  determining  the  intention  of  tbe  grantor, 
we  may  look  not  only  to  the  words  used,  but 
to  the  situation  and  circumstaDces  of  the  par- 
ties, the  context  of  the  bistnunoit,  and  the 
fact.  If  It  exists,  that  It  was  written  by  a 
person  unacquainted  with  the  use  of  legal 
technical  words.  In  this  case  we  bare  a 
father,  with  a  number  of  living  children,  mak- 
ing provision  for  bis  minor  son,  and,  to  that 
end,  giving  blm  an  estate  expressly  for  life, 
with  remainder  for  tbe  use  of  his  "heirs  at 
tbe  time  of  his  death,  and  tbelr  heirs  and  as- 
signs forever,"  and,  In  default  of  "heir  or 
heirs  living  at  tbe  time  of  bis  death,"  over 
to  the  helre  of  the  grantor  living  at  tbe 
death  of  the  life  tenant,  and  to  be  then  dis- 
tributed according  to  the  law  for  the  distri- 
bution of  Intestate  estates.  Now,  looking  first 
at  the  second  limitation,  there  can  be  no  donbt 
that  by  It  the  estate  would  vest  In  the  per- 
sons answering  to  tiie  description  of  "hdrs" 
of  Kometta  Findley,  the  grantor,  Uvlag  at  tbe 
death  of  Murchison,  the  life  tenant  Roberts 
V.  Ogboume,  37  Ala.  174.  These  persons, 
however,  would  be  also  the  heirs  of  Murchi- 
son if  be  bad  died  wltbout  descendants.  To 
hold,  then,  that  tbe  first  limitation,  upon  the 
deatii  of  Murcblson,  la  to  the  belrs  general  of 
tbe  life  tenant,  wouW  make  tbe  second  llmlta- 
tioD  over  to  the  same  persons  as  living.  It  Is 
impossible  to  suppose  that  any  grantor  would 
Intend  such  a  result  It  Is  certain,  then,  that 
the  first  limitation  to  the  heir  or  heirs  of 
Murcblson  living  at  bis  death  was  not,  and 
could  not  have  been.  Intended  for  the  same 
persons  as  the  second  limitation.  This  being 
true,  the  only  other  mennlng  open  for  our 
adoption  Is  that  tbe  first  limitation  was  to  tbe 
children,  issue,  or  descendants  of  Murcblson 
living  at  bis  death.  Adopting  this  conetnio- 
tlon,  the  deed  Is  congruous  in  all  its  parts. 

While  it  is  true  that  courts  wOl  respect  and 
enforce  the  technical  meaning  of  "heirs"  or 
**helr8  of  the  body,"  so  as  to  make  them  strict 
words  of  UmltatiM,  after  a  life  estate  to  the 
ancestor,  where  there  is  nothing  to  *bow  that 
they  are  not  used  In  a  different  sense,  there 
la  a  dlspositltm,  espedally  since  the  abolition 
of  estates  tall,  to  seize  upon  slight  clrcnm- 


artance*  to  make  them  words  of  purchase. 
May  T.  BitdUe.  66  Ala.  602;  Price  v.  Price.  5 
Ala.  081;  WUnams  r.  McOonlco.  36  Ala.  22; 
Dtmn  T.  Davis.  12  Ala.  140;  Watson  v.  Wil- 
Uameon.  129  Ala.  302,  80  South.  281.  The  fact 
that  tbe  successive  limitations  over  on  tbe 
death  of  Morchlson  would  be  Hmitatlona  to 
the  same  persons,  as  both  dead  and  llvlns, 
when  the  words  are  given  a  technical  mean- 
ing, Bbows  that  the  deed  was  written  by  a 
person  unskilled  In  tbe  use  of  technical  words, 
and  that  the  grantor  must  have  used  "heir 
or  heirs"  hi  the  first  limitation  In  tlie  nar- 
rower sense  of  "<Mldren,  Issoe,  or  descend- 
ants." Bell  V.  Hogan,  1  Stew.  539;  Tweh-ee  I 
T.  NevUl,  38  Ala.  ITS;  CampbeU  v.  Noble,  I 
110  Ala.  882,  18  South.  28;  May  v.  Rltcbie,  I 
supra;  Williams  McConIco,  supra;  Roberts 
V.  Ogbonme,  sopn;  IS  Am.  &  Bug.  Enc. 
Law  (2d  Ed.)  324.  There  is  another  circum- 
stance which  adds  force  to  this  construction. 
Tbe  conveyance  was  of  real  and  personal 
property,  consisting  of  "slaves,"  "horses," 
"bogs,'*  and  "one  set  of  carpenter's  toals."  \ 
A  limitation  of  personal  property  over  on  In- 
definite failure  of  issue  is  void  at  the  com- 
mon law.  1  Brick.  Dig.  786,  S  9.  It  Is  entire- 
ly clear  that  the  grantor  did  Intend  to  make  a 
limitation  over  attex  the  life  estate,  but  he 
could  not  have  Intended,  both  from  the  nature 
of  some  of  the  property  and  the  prohibition 
of  tbe  law,  to  Umit  tbe  persimal  property  aft- 
er an  Indefinite  failure  of  Issue.  And  as  tbe 
real  and  personal  estate  Is  limited  by  tbe 
same  dause,  the  courts  are  disposed  the  more 
readily  to  Infer  an  Intent  to  lUnIt  on  a  def-  ; 
Inlte  failure  of  fssua.  Bell  t.  Ht^an,  supra; 
Aiford's  Adnfr  v.  Atfor^s  Adm*r,  98  Ala. 
S90;  2  Jarm.  Wflto,  c  40  (T). 

Id  this  case  tbe  clause  In  the  deed  prescribes 
that  tbe  first  limitation,  on  the  death  ot 
Murcblson,  shall  be  an  absolute  fee  In  tlie 
'^lelr  or  heirs"  of  Murchison  ^Olvlaff  at  tbe 
time"  <tf  bis  death,  and,  In  default  of  such 
living  person  to  take,  over  (In  fee)  to  Uiie  pei^ 
sons  answering  to  the  description  of  "heirs"  of 
the  grantor  at  that  time.  Here  la  no  room 
for  saying  that  th»e  was  tbe  least  purpose 
to  make  a  limitation  upon  Indefinite  failure 
of  issue.  The  definite  time  fixed  for  dlvlslOD 
and  for  the  vesting  of  a  fee  In  any  event  la 
the  death  of  Murchison.  No  estate  tall,  tliefe* 
fore,  la  limited,  sbice  tbe  purpose  !■  sui^  cue 
Is  a  limitation  upon  Indefinite  failure  of  Is- 
sue, and  not  to  a  particular  person  or  a  par- 
ticular daas  of  persons.  Bxxt  a  person  claim- 
ing as  a  ronalttder-man  would  have  to  show 
not  only  that  he  was  an  "heir"  of  Mnrehlaon, 
but,  by  the  express  words  of  the  deed,  that  he 
was  living  at  his  (Murcblsim's)  death,  which 
excludes  the  Idea  of  tbe  creation  of  estates 
tali.— an  Indefinite  failure  of  Issue.  Robots 
V.  Ogboume,  supra;  Feame^  Rent.  19*^.  It 
follows  that,  under  tbe  deed,  Morchlson  took 
a  life  estate,  with  remainder  to  his  cbUdrcD 
living  at  bis  death,  and  conaequentij  tbe 
plaintiffs  are  oititied  to  reeoni^ 

Reveraed  and  remanded. 
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DAVIS  T.  8ANDBBS.1 

<Supreine  Conrt  of  Alabama.    April  24,  1902.) 

FALSE  IMPRISONMENT  —  TRBSPAS6  —  CASB  — 
MAUCIOUS  PROSECUTION— CO  MFIiAINT—AL- 
LiBQATIONS— CHARACTER  OP  PI4AINTIPF. 

1.  A  count  of  a  complaint  alleged  that  plain- 
tiff claimed  damages  for  malicioust;,  aud  with- 
out probsble  cause,  canBlog  tbe  plaintiff  to  ba 
arrested  aud  imprisoned  on  the  charge  of  lar- 
ceny, jtftfd,  that  the  count  wai  me  In  tiei- 
pass  for  false  impriaonment. 

2.  An  amendmeut  of  the  complaint  by  add- 
ing to  it  that  the  said  charse,  before  the  com- 
mencement of  the  action,  Bad  been  jadlcially 
investicatBd.  and  the  nroaecotion  ended,  and 
plaintiff  discharged,  did  not  render  It  one  in 
ease  for  malicious  prosecution;  an  averment  of 
the  issuance  of  process,  properly  describing  it, 
and  plaintiff's  arrest  and  imprisonment  tbere- 
ouder  being  essential  in  on  afitioD  on  the  cow 
for  maUcious  prosecution. 

3.  In  an  action  for  false  hnprtoonment,  ert> 
dence  as  to  the  eharaetw  9t  plaintiir  fat  bnma- 
teriaL 

Appeal  from  city  court  of  Btrmlngham;  W. 
W.  WUkersoD,  Judge. 

Acthm  by  Tom  Davis  against  Edward 
Sandeifl.  From  a  Judgment  for  dtfendant, 
plaintiff  appeals.  Reversed. 

Tb^  complaint  contained  two  connts,  wbkb 
■wen  as  follows:  "First  connt  The  platntlff 
dalms  of  the  defendant  93,000  damagM  tor 
malldoDsly,  and  without  probable  cause  thare- 
fOT,  canalng  the  plaintiff  to  be  arrested  and 
Imprisoned  on  the  charge  of  larcray  for,  to 
wit,  10  days,  on,  to  wit,  the  Ist  day  of  De- 
cember, 1800.  Second  count  The  plaintiff 
claims  of  the  defaadant  $3,000  damsfles  for 
maUdoiisly,  and  without  probable  cause  there- 
for, causing  the  plaintiff  to  be  arreeted  and 
Imprisoned  on  the  cbai^  of  larosDy  for,  to 
wit;  tm  dajw,  va,  to  wit,  tbe  l>t  day  of  Do* 
aember,  1880;  and  plaintiff  avers  that  be  was, 
by  reason  (rf  sodi  arrest  oonOned  In  the  dty 
prison  of  Bbmlngbam  tar  ten  days;  tliat 
said  dty  prison  was  In  a  filthy,  imeomf <«ta< 
Ue^  and  nnhealthy  condition;  tbat  same  was 
OTOcrowded;  and  tliat  tlie  plaintiff  was  eMf 
posed  while  In  said  prlstm  to  smaUpoK,  and 
confined  In  Bald  prison  where  parsons  were 
confined  wbo  bid  nnal^^;  and  was  deprlT- 
ed  of  the  privilege  of  making  bond;  wher^ 
fore  plaintiff  brings  tblo  ault"  The  seeond 
count  was  subsequently  amoided  by  adding 
thereto  the  following  words:  "PlalntUt  avars 
that  said  charge  btfora  the  commencement 
af  thla  action,  has  been  jndldaUy  Investigat- 
ed, and  said  prosecution  ended»  and  the  plain- 
tiff discharged.**  The  plaintiff  Introdoced  evi- 
dence tending  to  show  that,  upon  the  com- 
plaint of  flie  defendant  ha  was  aciestBd  iqNm 
a  charge  of  larceny  of  a  watdi;  tbat  he  was 
tded  In  the  inferior  criminal  court  of  the  dty 
of  Blrm  Ingham,  and  discharged.  The  defend- 
ant Introduced  evidence  tending  to  show  tbat 


*  RebsailDS  dralad  Jen*  U.  IKtt. 
ja.  See  Mie  Im^lsaamB^  toL  U,  Gaot  Dig.  | 


there  was  probable  cause  for  hbn  to  believe 
that  the  plaintiff  was  gnUty  of  tbe  lareanr  of 

the  watch  as  charged.  The  plaintiff  Intro- 
duced in  evidence  the  testimony  of  several 
witnesses  tbat  they  knew  the  plalndlTs  char- 
acter, and  that  It  was  good.  To  the  Intro- 
ductRm  these  witnesses,  the  defendant 
separately  objected  upcm  the  gsonnds  that 
such  evidence  was  Immaterial,  irrelevant,  and 
Illegal,  and  that  the  character  of  tbe  ^intlff 
was  not  hivolved  In.  tha  tasua  liL  this  casei 
The  court  overruled  the  objection,  and  the  de- 
fendant duly  excepted.  Among  the  chargea 
requested  by  the  defendant*  to  tha  refusal  to 
give  each  of  which  the  defendant  separately 
excepted,  was  ttie  followhig:  "The  Jury  In 
this  case  cannot,  under  tjae  evidence,  find 
any  verdict  against  the  defendant  for  mall- 
dons  j^nsecQthm."  There  were  vodlct  and 
Jn^cment  for  the  plaintiff,  assessing  his  dam- 
ages at  1500.  The  defoidant  appeals,  and  as- 
signs as  error  the  several  rulings  of  the  trial 
court  to  which  exceptions  were  reserved. 

H.  K.  White  and  Jdin  Loudon,  Cor  appit 
lent  B.  M.  Allen,  for  appdlee. 

DOWDELL.  J.  The  complaint  contained 
two  counts,  the  first  being  In  Code  form 
(Code,  p.  916,  No.  10)  for  false  fanptlsonmait; 
the  second  being  the  same,  with  additional 
averments  of  matters  showing  sggraTatlon. 
Both  counts  are  In  trespass.  Bagsdale  v. 
Bowles,  16  Abi.  02;  Sheppard  t.  Pumiss,  19 
Ala.  700;  Holly  v.  Carson,  30  Ala.  S45;  Rhodes 
V.  King,  62  Ala.  272;  Bich  v.  Mcluemy,  103 
Ala.  346,  16  South.  663,  49  Am.  at  Rsp.  W; 
13  Bsc.  PI.  &  Prac.  427-429,  note  U 

The  amendment  of  the  second  count  by  Hie 
addltloiud  svermoit  that  "solA  ofaarge,  befwe 
the  eonunenoemeat  of  this  action  has  been 
Jodldally  Investigated,  and  said,  prosecution 
ended,  and  the  plaintiff  discharged,"  did  not 
change  the  character  of  the  count  from  one 
in  trespass  for 'false  tmprlsonmesit  to  one  In 
case  for  malicious  prosecntloQ.  As  amended 
It  was  still  wanting  In  averments  essential 
to  constitute  a  count  for  malldous  proseco- 
tion.  An  averment  of  the  Issuance  of  process, 
properly  describing  It  and  the  plaintiffs  ai>> 
rest  and  Imprisonment  by  virtne  tiiereof.  Is 
eesentlai  In  an  action  on  the  case  for  malld- 
OQB  prosecution.  See  authorities,  supra.  The 
second  connt  aftw  amendment  was  wanting 
In  snch  averment  The  conrt  erred  in  refus- 
ing the  second  written  charge  requested  by 
the  defendant 

The  action  being  in  trespass  for  false  Im- 
prisonment tbe  chsracter  ti  the  ^Intlff  was 
Immaterial;  and  proof  him  of  bla  good 
character,  his  charactsr  not  baring  been  as- 
sailed, was  wholly  Irrelavant  under  the  Issues; 
and  the  court  «red  In  allowing  this  evidence 
against  0ie  objection  of  tba  defendant.  For 
the  man  pointed  out  tiM  judgment  will  be 
reversed  and  ttw  cause  manda^ 

Bavsisii*  and  remsnded. 
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POSTAL  TEL.  OABLB  00.  T.  lONES.! 
(gnpreme  Court  of  Alabama.    April  9,  1902.) 

TBLEORAPH  COUP  ANT  —  NEaUOBNCB  —  PER- 
SONAL INJURIES— WIRES  IN  HIOHWAY-JU- 
DICIAL  NOTICB-PI.EADXNO—HTIDBNCB— IN- 
STRUCTIONS. 

1.  The  complaiut  Id  an  aetiou  for  personal 
Injoriea  alleged  that  it  was  the  duty  of  de- 
fendant telegraph  company  to  exercise  due  care 
to  keep  its  wire  above  a  road  crossed  thereby, 
EOtwithatanding  wfaich  it  negligently  allowed 
the  wire  to  remain  8ucb  a  short  distance  above 
the  road  that  plaintiff's  team  came  in  contact 
with  the  wire,  and  were  thereby  made  nnmau- 
ageable  and  injured  plaintiff.  Held  to  state  the 
negligence  relied  od  with  aofficient  particulari- 
ty. 

2.  The  defendant's  duty  to  keei>  ita  vires  out 
of  the  way  of  travelers  was  sufflciently  alleged. 

3.  The  court  will  take  judicial  notice  that  it 
is  the  duty  of  a  telegraph  company  to  exercise 
care  to  prevent  its  wires  from  obstructing  a 
public  road. 

4.  Plaintiff  alleged  that  he  was  Injured  by 
defoidaut  telegraph  company's  negligent  fail- 
m'e  to  keep  its  wire  from  obstructing  a  ^nbUc 
road.  Defendant  pleaded  the  general  issue, 
and  specially  that  neither  defendant  Dor  its 
employes  knew,  or  by  the  exercise  of  reason- 
able care  could  have  kuown,  that  the  wires 
were  detached  from  the  polea  so  as  to  obstruct 
the  road,  and  that  it  used  reasonable  care  to 
prevent  its  wires  from  obstructing  the  road. 
Held,  that  the  special  pleas  were  demurrable, 
as  the  facts  pleaded  could  have  been  proven 
under  the  general  issue. 

5.  Where  there  waa  evidence  that  defendant 
telegraph  company's  wires  had  been  detached 
from  a  pole  ao  as  to  obstroct  a  hig)iway  for 
two  days  prior  to  an  injury  to  plaintiff  occa- 
sioned thereby,  It  was  a  question  for  the  jury 
whether  or  not  defendant  had  exercised  due 
care  in  discovering  and  remedying  the  condi- 
tion of  the  wires. 

6.  Plaintiff  was  injured  in  consequence  of  his 
team  becoming  unmanageable  by  coming  in 
contact  with  defendant's  telegraph  wire,  which 
sagged  so  as  to  obstruct  the  road,  and  there 
was  evidence  that  the  wire  became  detached 
because  ef  being  fastened  to  a  rotten  arm. 
field  suftlclent  to  warrant  a  finding  that  the 
use  of  the  cross  arm  waa  negUgenCe  proximate- 
ly causing  plaintiff's  injury. 

7.  An  instruction  that,  if  plaintiff  employed 
no  physician,  the  jury  might  consider  that  fact 
as  evidence  that  be  was  not  serioasty  injured, 
erroueouBly  singled  out  and  gave  undue  promi- 
nence to  one  fact 

8.  Where  the  evidence  In  a  personal  injmr 
case  showed  that  plaintiff  had  suffered  from  the 
injury  from  the  time  of  its  infliction  to  the 
time  of  trial,  evidence  that  after  the  injury 
wituesB  had  heard  plaintiff  give  expression  to 
pain  and  suffering  was  proper. 

9.  In  an  action  for  injuries  caused  by  defend- 
ant's failure  to  keep  its  wires  from  obstructing 
a  highway,  there  was  evidence  that  the  falling 
of  tie  wires  was  caused  by  the  negligent  use 
of  a  rotten  cross  arm.  The  court  charged  that 
if  the  line  was  inspected  on  a  certaio  date, 
and  at  that  time  the  poles,  wires,  and  cross 
arms  were  in  good  condition,  the  jury  should 
find  for  defendant.  It  was  uncontroverted  that 
there  was  such  inspection.  Held,  that  a  re- 
fnsal  to  give  a  general  afflrmative  charge  for 
defendant  was  not  inconBlatent  with  the  ape- 
aal  charge,  as  the  special  charge  left  the  jury 
free  to  find  that  the  cross  arm  waa  not  in  eooa 
condition,  while  directing  a  verdict  would  have 
been  a  holding  that  ft  waa  in  good  condition. 


I  Rebearlng  denied  June  U.  1902. 

f  8.  See  Bvldence.  vol.  20,  Cent.  Dig.  i  SU. 


Appeal  from  circuit  court,  Jefferson  a«iD- 
ty;  A.  A.  Coleman,  Judge. 

Action  by  O.  A.  Jones  against  the  Postal 
Telegraph  Cable  Company.  Prom  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  was  an  action  brought  by  the  appel- 
lee, C.  A.  Jones,  against  the  Postal  Telegrapli 
Cable  Company,  to  recover  damages  for  per- 
sonal injuries  received  by  him  while  travel- 
ing along  a  public  highway,  by  the  side  of 
which  the  defendant  had  its  wires  strung. 
The  complaint,  as  amended*  contained  but 
one  count.   In  this  count  the  plaintiff  alleged 
that  on  November  5, 1898,  the  defendant  own- 
ed and  opiated  a  line  of  telegraph  wire 
which  was  attached  to  poles  along  or  near 
the  public  highway  In  Jefferson  county;  that 
said  line  of  telegraph  wire  was  heavily  char- 
ged with  electricity,  "and  it  became  and  was 
the  duty  of  defendant  to  use  due  care  to  bare 
and  keep  said  wire  blgh  up  from  the  said 
road,  yet,  notwithstanding  said  duty,  defend- 
ant negligently  caused  or  allowed  said  wire 
to  be  or  remain  on  or  such  a  short  distance 
above  said  public  highway  that  the  public 
travdlng  said  highway  were  liable  to  be  in- 
jured thereby."   It  was  then  averred  that  on 
the  day  above  named  the  plaintiff  was  travel- 
ing along  said  highway  In  a  wagon  to  which 
a  team  was  attached,  and  that  said  team 
came  ba  contact  with  the  said  wire,  and,  as 
a  proximate  consequence  thereof,  the  tsam 
became  unmanageable,  plaintiff  was  thrown 
trom  the  wagon,  and  came  In  contact  with 
the  wire,  charged  with  electricity,  and  sus- 
tained  the   damages   complained  of.  The 
plaintiff  claimed  $500  as  damages.    To  this 
complaint  the  def«idant  demurred  upon  the 
following  grounds:    (1)  It  falls  to  aver  any 
dut7  that  the  defoidant  owed  to  the  plaintiff 
in  the  mattrar  of  the  manner  of  maintaining 
its  wires.    <2)  That  the  complaint  falls  to 
show  that  the  defendant  did  not  discharge  Its 
duty  to  the  plaintiff.   (3)  The  complaint  falls 
to  show  with  reasonable  certainty  In  what 
the  alleged  negligence  of  the  defendant  con- 
sisted.  (4)  It  fails  to  aver  what.  If  any.  n^- 
ligence  on  the  part  of  the  defendant  con- 
tributed proximately  to  plaintiff's  alleged  In- 
juries. This  demurrer  was  overruled.  There- 
upon the  plaintiff  filed  the  pleas  of  the  gen- 
eral Issue  and  the  following  special  pleas: 
"(4)  For  further  answer  to  the  complaint,  the 
defendant  says  and  avers  that  the  plaintiff 
ought  not  to  have  and  recover  any  sum  of 
tbis  defendant  In  this  cause,  because,  as  It 
avers,  neltha  the  defendant,  nor  the  em- 
ploy^ of  defendant  whose  duty  It  was  to  see 
that  Its  wires  at  tbe  point  named  In  tbe  com- 
plaint were  properly  attached  to  tbe  poles, 
knew  that  said  wires  were  detached  from 
said  poles  In  the  manner  stated  in  the  com- 
plaint until  after  the  alleged  injury  to  plain- 
tiff, when,  as  defendant  avers,  the  defendant 
within  a  reasonable  time  thereafter  caused 
said  wires  to  t>e  properly  attached  to  s&Id 
poles.   0i)  For  anawer  to  tbe  complaint  tbe 
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defendant  mj»  and  aro-s  tbat  the  plataitlfl 
ought  not  to  hare  and  recorer  any  anin  of 
this  defendant  In  this  cause,  hecause,  as  It 
avora,  neither  the  defendant,  nor  the  em- 
ployfia  ot  the  defendant,  whose  duty  U  was 
to  see  that  Ita  wires  at  the  point  named  In 
thla  complaint  were  properly  attached  to  ttte 
poles,  knew,  or  by  the  exerdae  of  reasonable 
care  would  have  known,  that  said  wires  were 
detached  from  said  poles  In  the  manner  stat- 
ed In  the  complaint  ontll  after  the  all^^ed  In- 
Jury  to  plaintiff,  when,  as  defendant  arers, 
the  defendant  within  a  reasonable  time  there- 
after caused  said  wires  to  be  properly  attach- 
ed to  said  poles.  (8)  Fw  furOier  plea  In  this 
behalf  the  defendant  says  and  aTors  that 
plaintiff  ought  not  to  have  and  recover  of 
tbla  defendant  any  sum,  because  It  says  and 
avers  tbat  the  plaintiff  contributed  to  bis  own 
Injury,  In  this:  that,  knowing  the  wire  refer- 
red to  In  the  complaint  was  alongside  of  the 
alleged  road,  be,  without  due  care,  drove  or 
allowed  to  be  driven  the  alleged  team  against 
said  wire,  thereby  contribntiug  to  bla  alleged 
iDjnrlea.  (7)  For  further  answer  to  the  com- 
plaint the  defendant  says  and  avers  that  the 
plaintiff  ought  not  to  have  and  recover  any 
■om  of  this  defendant  in  this  cause,  because, 
as  it  avers,  that  the  defoidant  exercised  rea- 
sonable care  to  prevent  its  said  wires  from 
becoming  detached  from  its  said  poles,  and 
tbat  neither  the  defendant  nor  the  employes 
of  the  defendant  whose  dn^  It  was  to  see 
that  Its  wires  at  the  point  named  In  thta 
complaint  were  properly  attached  to  the  poles, 
knew,  or  by  the  exercise  of  reasonable  care 
would  have  known,  that  said  wires  were  de- 
tacbed  from  said  poles  in  the  manner  stated 
In  the  complaint  until  after  the  alleged  In- 
jury to  plaintiff,  when,  as  defendant  avers, 
the  defendant  within  a  reasonable  time  there- 
after caused  said  wires  to  be  properly  attach- 
ed to  said  poles."  To  pleas  4  and  S  the  plain- 
tiff dnuurred  upon  the  following  grounds: 
U)  Said  pleas  do  not  Interpose  any  defense 
which  could  not  be  set  up  under  the  plea  of 
the  general  Issue,  and  the  facts  averred  In 
said  pleas  can  be  given  In  evidence  under  the 
general  Issue.  (2)  Said  pleas  fall  to  negative 
the  negligence  of  the  defendant  In  allovrlng 
the  wire  to  be  along  or  near  the  public  road. 
The  demurrer  to  each  of  these  pleas  was  sus- 
tained. The  Judgment  entry  recites  that  there 
waa  a  motion  made  to  strike  the  seventh  plea 
from  the  file.  The  grounds  of  this  motion  are 
not  shown.  Said  motion,  however,  was  over- 
ruled. 

On  the  trial  of  the  cause  upon  issue  Joined 
upon  the  remaining  pleas.  It  was  shown  that 
on  the  night  of  Novembw  9.  1808,  the  plain- 
tiff. In  company  with  two  other  men,  was 
riding  along  a  public  road  In  letCenon  coun- 
ty In  a  wagon  drawn  by  a  horse  and  a  mule; 
tbat  when  they  were  about  13  miles  from  the 
city  of  Birmingham  the  team  came  in  contact 
with  a  wire  which  was  swinging  about  two 
feet  firom  the  ground  In  the  middle  of  snld 
nad;  that  this  wire  was  charged  with  dac- 


trldty,  and  the  idiock  flioefrom  caused  the 
team  to  rear  and  chai^;  tbat  the  wagon 
was  broken,  the  occupants  thereof  thrown  out, 
and  tbe  plaintiff  fdl  on  ttie  wire,  and  the 
body  of  the  wagon  fell  upon  him;  that  this 
wire  was  owned,  operated,  and  malutalned 
by  the  defendant  The  evidence  for  the 
plaintiff  tended  to  show  that  on  the  day  be- 
fwe,  while  plaintiff  and  his  companions  were 
going  along  the  same  road  in  the  direction  of 
Birmingham,  tbe  defendant's  wire  at  the 
point  on  the  road  whore  the  Injury  occurred 
had  dropped  from  the  cross  arm  of  tbe  post 
from  which  It  was  suspended,  and  was  prop* 
ped  out  of  the  road  with  a  forked  stick;  that 
the  cross  arm  by  which  the  aald  wire  was 
suspended  from  the  post  was  rotten  aud 
broken.  Hie  evidence  for  the  plaintiff  further 
tended  to  show  that  the  plaintiff's  injuries 
were  permanent  in  their  characta,  and  that 
the  plaintiff  had  suffered  a  great  deal,  and 
was  rendered  less  able  to  work.  During  tbe 
examination  of  oae  lAwler,  who  was  with 
the  plaintiff  at  tbe  time  of  the  accident  he 
was  asked  the  following  question:  "Have 
you,  or  not  heard  Jones,  the  plaintiff,  give 
ez^vesslons  of  pain  or  suffering  since  that 
night?"  To  this  question  the  defendant  ob- 
jected. The  court  overruled  tbe  objection, 
and  the  defendant  duly  excepted.  The  de- 
fendant as  a  witness  In  bis  own  behalf,  tes- 
tlfled  in  detail  to  the  Injuries  sustained  by 
blm,  and  further  testified  that  he  did  not 
have  a  doctor  to  attend  him.  Tbe  evidence 
for  the  defendant  tended  to  show  tbat  the  Una 
along  which  tbe  wire  was  running  was  main- 
tained In  good  condition,  and  was  of  such  ma- 
terial as  was  In  use  In  wdl-regulated  tele- 
graph lines;  that  said  line  had  been  Inspected 
by  a  competent  lineman  on  October  14,  1896, 
Just  a  short  time  before  tbe  accident;  and 
that  It  was  then  found  to  be  In  good  condi- 
tion. One  of  tbe  witnesses  for  the  defmdant 
and  who  testified  that  he  was  the  wire  chief 
of  the  defendant  whose  place  of  business 
was  In  Birmingham,  further  testified  tbat  by 
a  system  used  by  the  defendant  tbe  wire 
chief  could  tell  as  soon  as  a  wire  was  ob- 
structed, and  was  enabled,  by  the  use  of  an 
Instrument  called  a  "galTauometer,"  to  ap- 
proximate the  distance  from  the  office  In 
Birmingham  to  the  place  of  obstruction;  that 
up  to  tbe  time  this  witness  went  off  duty  at 
4  o'clock  November  6,  1898,  nothing  had  In- 
terrupted the  wire  along  the  line  where  the 
accident  occurred.  Another  witness,  who  tes- 
tified that  he  was  the  night  wire  chief,  testi- 
fied that  about  9  o'clock  oa  the  night  of 
November  5,  1898,  the  Instrument  referred  to 
Indicated  that  there  was  an  obstruction  along 
the  HHid  on  which  the  plaintiff  was  Injured, 
about  13  miles  from  Birmingham.  The  evl- 
dence  for  tbe  defendant  further  tended  to 
show  that  the  next  morning  a  lineman  was 
sent  to  the  place  In  questlra,  and  found  tbat 
the  wire  had  dropped  fttim  the  poet,  but  was 
propped  up  from  the  road  by  a  forked  stick. 
Two  ot  the  witnesses  introdnced  for  tbe  de- 
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fendaut  testified  tbflt  the  cross  aim  on  mhlcb 
file  wire  was  suspended  from  the  post  was 
not  Eott«u  or  broken.  Tbe  evidence  for  tbe 
defendant  furtliar  tended  to  show  tbat  tbe 
current  of  electricity  along  the  wire  wliicta 
was  alleged  to  have  caused  tbe  injury  com- 
plained of  wu  not  of  snffldsnt  force  to  b« 
dangerous. 

Tbe  defendant  requested  tbe  court  to  give 
to  the  Jury  the  following  written  charges,  xnd 
separate  «xoei»tied  to  the  oourt's  Tefusal  <to 
«lve  oach  of  rtb^  m  aaktd:  "{1}  The  coort 
charges  the  Jury  that,  If  the  Juiy  believes  the 
evidence  tntioduced  in  behalf  of  the  defloid' 
ant,  they  must  find  fior  the  Postal  a}el^»vh 
Cable  Conqmn^.  (2)  The  court  cbavges  the 
Jury  that.  If  they  believe  tbe  evIOenoe,  they 
must  find  a  verdict  ki  favor  of  the  defendant, 
the  Postal  Tel^iapb  Cable  Company.  <8) 
The  oourt  charges  the  Juiy  tbat  eitbou^  the 
Jury  may  And  from  the  evidence  that  tbe 
cross  .arm- which  It  appears  from  the  evidence 
was  detached  fmnn  the  pole  at  -Oe  pohit  of 
defmdaatls  Une  where  the  aUeged  ln>nry  oc- 
curred was  ntten.  or  pBztlally  rotten,  yet  In 
this  case  Jio  reoovery  can  be  had  because  of 
MKh  alleged  toMen  or  paptiolty  sotten  tsPMs 
arm.  (4)  The  court  charges  Ihe  Jury  that,  If 
tb^  And  from  the  eridenoe  that  no  doctor 
was  empb»3«d  ky  tbe  [dabitlff  ito  iFeat  Ms 
Alleged  Injeries,  the  Jnry  may  taolc  to  tills 
Saot,  if  fa«nd  from  the  evidence  to  be  a  fact, 
4M  a 'Circomstance  'tending  to -shew  that  plain* 
tiff  was  .not  seriondly  hurt  at  the  thne  and 
place  named  hi  the  otmiiriBtet  «nd  >«rid«nc&" 
The  eourt  «t  the  tnaquest  of  tbe  defflDdaat 
£ave  to  HbfB  Jary,  among  others,  the  loUowhig 
writtra  chatt^:  "{tO)  Tbe  cowt  charges  the 
iaiy  that  if  Vktf  hdBeve  flnun  lAie  evMeaee 
that  It  is  the  custom  of  -treU-vegtilated  tele- 
jffph  AsovaDtaa  to  taapeet  ttie  ttnea  of  -Mieh 
•ean^nim  enoe  a  monlh:;  and  If  the  fary 
farther  And  from  the  evidence  that  the  Itae 
which  included  the  ipetot  where  the  alleged 
iajwy  ocenrred  had  been  iaspected  iby  a  ccnn- 
petOBt  mma  on  tbe  ISth  of  October,  1898;  and 
If  the  Jiry  further  flnl  from  Ihe  «vUleiiee  tbat 
at  tbe  time  of  said  Inapeetlon,  pmided  tliey 
find  these  whs  aucjh  lii^eetton  by  svxXi  taai, 
the  wires,  poles,  and  cross  arm  were  (a  good 
and  «a/e  condltHai,  and  aach  as  were  srnd 
are  nsed  hj  well-regulated  tel^nqih  cem- 
pairies;  and  If  tbe  Jury  fordier  find  tbat  the 
defendant  the  telegraph  company,  did  not 
Imow  ttw  Une  was  down  mtn  or  after  the  al- 
leged Injuiy  to  plalntifr  end  that  It  was  re- 
paired the  acst  morning;  and  If  the  Jury 
further  find  fmn  tbe  evidence  that  the  de- 
fendeat  nsed  the  rarilnary  and  uaual  and  rea- 
sonable care  -of  well-regulated  telegraph  cora- 
paniea  In  ascertaining  whether  the  line  hi 
qnesdon  was  down,~then  the  verdict  staonld 
be  for  the  defendant,  the  Postal  Telegraph 
Company."  There  were  verdict  and  Judgment 
In  favor  of  the  plaintiff,  assessing  his  dam- 
ages at  92S0.  After  tbe  rendition  of  this 
Judgment  tbe  defendant  moved  the  court  to 
aet  aUde  the  Todlct  and  Jndgment  and  grant 


a  new  trial  upon  tbm  groond  that  the  court 
erred  in  refusing  to  give  the  several  etuo^-s 
requested  by  tbe  defendant;  because  the  wer- 
dict  was  contrary  to  the  law  and  the  evi- 
dence, because  the  court  erred  In  its  mllng 
upon  the  pleadings,  and  npon  the  foUcyn^H}? 
groond:    **(8)  The  court,  by  givfaig  to  tbe 
Ju^  ohar^  No.  10  at  the  reonest  of  defend- 
ant hdd  on  the  evhleBee  tiiat  the  plaintlff 
was  not  mtUled  to  recover,  yet  refDsed  to 
give  obarge  No.  2,  wtdcb  respective  aetKms 
of  the  eontt  ignited  to  the  Injury  of  the  de- 
Jendant  on  tiie  titel,  and  win  operate  to  the 
tod  OCT  (St  defendant  cm  appeal."  TMs  motion 
was  overruled,  and  the  defendant  cKdy  ex- 
cepted.  The  defendant  appeals,  and  Bfl8!in>^ 
as  errw  the  Bereral  ndlogs  ot  Oie  trihl  coart 
to  wUch  exceptions  ware  neeerred. 

J.  J.  ATtman,  for  appellaut  Bowman  db 
Harsh,  for  appellee. 

McCLEHi^N,  a  J.   There  Is  no  merit  Id 
tbe  contontlon  for  appellant  that  tiie  c<Ku- 
plaint  ^  not  aver  the  negligence  comited  on 
with  snffldent  partleidarlty.   Tbe  rule  is  that 
<he  dnty  to  axercise  care  being  shown,  the 
tellate  to  pecfonu  that  duty— the  negligence 
esnstog  the  litfnries  complained  -of— may  be 
well  averred  to  tbe  most  general  toms,  little 
if  at  all  short  -of  lihe  mere  conchnions  of  the 
pleader;  and  tlils  upon  the  endrely  snfHcient 
■constderatlon,  among  others,  that.  If  the  de- 
fendant has  keen  gnflty  of  negligence,  he 
knows  as  well  as  or  better  than  the  ^atotlff 
-can  to  what  that  ■negligence  amslsted.  Ttnll- 
Toad  Oo.     Jonea,  "SB  Ala.  STB,  S  Soatfa.  901!; 
tioahwtlle  ft  N.  K.  Oe.      VEtrlmry  Lnmber 
•Co.,  136  Ala.  287,  28  fiotrth.  4SS,  SO  L.  B.  A. 
'«20;  fiallroad  Oo.      Qeorgt,  M  Ala.  214,  10 
South.  14R;   Zmppovement  Oe.  r.  Campbell. 
tSl  Ato.  CO,  86  Sontb.  798,  77  Am.  St  Rep. 
17:;  Aniwetong  t.  ftaflroaS  •Co.,  128  Ala.  233. 
38  aoatt.  S49;  Ra&way  Co.  t.  Davis,  92  Ala. 
W7,  9 :8oBCfa.  262,  25  Am.  St.  Rep.  47;  Stan- 
tan  T.  Ral^ad  Co.,  01  Ah.  984,  8  South.  79S: 
fiattmay  Co.  v.  CbewiAng,  93  Ala.  26,  9  Sontli. 
456;  (Langhnm  r.  Brewer,  113  Ala.  909,  21 
Sooth.  416;   Railroad  Oo.  T.  Orr,  121  Ala. 
489, 3«  South.  85;  Baltlroad -Co.  t.  natthi,  117 
Ala.  967,  28  Sonth.  281;   and  many  other 
cases. 

The  oWectloB,  token  by  dcmtrrrer,  that  the 
eemplatot  does  not  sufflclenfly  lAiow  a  duty 
on  the  part  of  tbe  defendant  to  keep  its  wires 
ont  of  the  way  of  travelers  along  pnbHc  roads. 
Is  too  palpably  mifonnded  to  require  discni:- 
slon,  Tbe  complaint  does  aver  such  duty, 
and  the  courts  take  cognizance  of  It  even 
without  avmnent  In  this  respect  the  cast? 
to  analogons  to  that  of  Louisville  &  N.  R. 
Co.  V.  Martrary  Lumber  Co.,  supra.  In  which 
the  complaint  averred  that  tbe  defendant  nog- 
Mgently  set  fire  to  and  bnmed  plaintiff's  cot- 
ton. We  know  In  this  case  that  It  waa  de- 
fendant's duty  to  exercise  care  to  avoid  ob- 
structing public  roads,  as  we  know  to  that 
It  was  defendant's  duty  to  exerdse  cars  to 
avoid  tmmlng  plalnturs  cothm. 
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All  iho  facts  averred  la  pleas  4,  6.  and  7 
were  provable  wder  tbe  seueral  issue,  Tlie 
averments  ot  these  pleas  were  mere  denials 
of  negligences  and  on  tkls  ground  tbe  appel- 
lant CUB  take  notliing  by  reason  of  tlie  court 
liavlng  sustained  tbe  demurrer  to  tbose  num- 
bered 4  and  6.  Botli  tliose  and  plea  7  miglit 
well  bave  been  stridden  en  jfMUud  refer- 
red to. 

riea  7  was  allowed  to  reioala  la  the  case, 
however,  and  aHtoUant's  oeuBsel  IneSat  tluit 
It  was  proved  on  tits  tclai  We  do  net  ftid 
tbat  it  was  proved.  Tbe  plea  aUegce  ttttt 
tbe  defendant  used  due  care  to  prevent  its 
wires  from  becoming  detacbed  from  Its  poles. 
Tbe  evidence  for  plaintiff  was  tiiat  tbe  wires 
at  tbe  point  they  tell  and  obstructed  tbe  hiffli- 
waj  had  been  attached  to  the  pc^  from  which 
tbey  became  disengaged,  bj  means  of  «  rot- 
ten cross  bar.  etc.  On  this  evidence  It  was 
<?learly  a  guestloo  for  the  Jnry  whether  the 
due  care  alleged  had  been  proved.  The  plea 
also  alleges  that  tbe  defendant  did  not  know, 
and  by  the  exercise  of  reasanaUe  care  coold 
not  have  known,  that  the  wires  had  become 
detached  from  the  pole  until  a/ter  tbe  Injoiy 
to  plaintiff;  but  the  evideoce  for  tke  plain- 
tiff sbowed  that  the  wire«  had  been  yietached 
for  more  than  two  days  before  the  tniary  was 
inflicted,  and  it  was  op»  to  tbe  jui7  to  sajr 
npon  this  evidence  that  due  care  had  not  been 
exercised  to  discover  sad  remedy  the  defect- 
ive condition  oi  tbe  wIms.  Something  Is  said 
in  the  case  about  an  instrument  In  use  la  de- 
fendant'a  offices,  by  tbe  use  of  which  tro«Ue 
with  the  wires  may  be  detected  and  loc&ted. 
We  do  not  onderstaad  that  tbls  iastruBMOit 
will  Indicate  the  detachment  of  a  wire  freai 
a  pol^  and  its  coase4«eDt  suoprasloa  in  the 
way  of  tcavelerB  across  a  paUic  read,  or  wiH 
indicate  anything  at  all  ao  king  aa  the  aanat 
at  electricity  catried  by  the  wire  Is  not  ob- 
structed. It  indicated  nothing  in  this  ease 
until  tbe  current  was  diverted  Crom  the  wire 
in  coneequaace  of  plaintiff's  wsgjan  and  team 
and  person  coming  in  contact  with  it.  The 
evidence  about  this  iastrument  cuts  no  figure 
In  respect  of  the  Inquiry  whether  Aefendaot 
was  negligent  ia  allowing  the  wires  to  be- 
come detached  from  the  pole  and  sag  Into  the 
highway  for  two  or  three  days. 

Whet  we  have  eald  in  reject  of  tbe  com- 
plaint UfpiieB  to  tbe  tldrd  charge  reauested 
by  defendant.  On  the  evidence  the  Jury  were 
fully  warranted  in  finding  that  the  cross  arm 
waa  rotten;  that  it  was  so  rotten,  or,  being 
rotten,  was  used  by  defeudant.  In  consequence 
of  its  idefeodsnt's)  negligence;  and  that  sucb 
negligence  in  respect  of  the  cross  arm  was 
the  efficient  cause  of  plaintiffs  injury,  enti- 
tling him  to  a  verdict  There  belog  not  only 
the  evidence  as  to  the  rottenness  of  the  cross 
arm,  from  which  damnifying  neglig«ice  waa 
inferable  by  the  Jury,  but  also  evidence  that 
the  wires  bad  been  down  two  or  more  days 
before  the  injury,  from  which  It  was  open 
to  the  Jury  to  infer  such  negligence,  and  there 
being  also  evidence  of  tbe  alleged  injuzy. 


It  requires  no  argumeat  to  demooBtrtt*  tliat 

the  aflirmative  charge  requested  by  defendant 
was  properly  refused. 

It  becomes  necessary  to  remark,  only  be- 
cause tbe  contrary  is  Insisted  upon,  tliat  a 
charge  to  the  Jury  "that.  If  they  find  from 
the  evidence  that  no  doctor  was  employed  by 
the  plalBLlff  to  treat  his  alleged  injuries,  tbe 
Jary  may  look  to  this  fact  U  found  from 
tbe  evidence  to  be  a  fact,  aa  a  drcuustaooe 
tending  to  shew  that  tbe  plalntifl  v»s  not 
seriously  hurt"  Is  sucb  a  alngHng  out  and 
giving  undue  prominence  to  a  part  ot  the  evi- 
dence as  is  unwarranted,  and  as  has  been 
aver  and  over  again  oondanned  by  tiiis  court 

The  evidence  tended  to  fdiow  that  the  plain- 
tiff had  continued  to  suffer  more  or  leas  from 
tbe  injury  ev»  since  it  was  received.  The 
question  to  the  witness  Lawler,  "Have  you 
not  heard  the  plalntltC  give  expressions  of 
pain  or  suffering  since  that  night?"  covered 
tbe  time  nnder  inquiry,  and  was  sst  objcc- 
tleuable. 

There  waa  no  InconststeiKy  on  tbe  part  of 
tbe  circuit  court  in  living  chaise  10  for  de- 
fendant And  refuslDg  tbe  general  charge  ask- 
ed by  defendant  Tbe  Jury  wore  left  feee 
by  this  tenth  charge  to  find  that  tbe  wires, 
peles,  and  cross  arau  of  deCtfidant's  Une 
were  not  in  good  and  sate  oonditloB  when 
Worthy  last  Inspected  the  line,  and  upon  littt 
to  return  a  verdict  for  the  plaintiff,  while  all 
this  would  have  been  denied  them  by  tbe 
affirmative  charge.  This  matter  is  made  a 
ground  of  tbe  motion  for  a  new  trial,  and 
Is  the  only  ground  of  that  motion  specially 
tnslBted  upon  by  counsel  The  contention  in 
this  connection  Is  not  that  the  oourt  abould 
have  granted  a  new  trial  for  having  eirone- 
oudy  refused  to  give  the  general  charge  for 
defendant— that  is  another  ground  of  the  mo- 
tion,—but  that  a  new  trial  abould  be  c^aated 
to  defendant  because  the  court  gave  charge 
10  at  Ita  request  We' confess  we  do  not  see 
bow  the  defendant  can  ask  a  new  trial  on  the 
ground  that  the  court  In  a  specified  instance 
ruled  at  his  request  In  bis  favor. 

We  do  not  understand  that  any  of  tbe 
other  grounds  of  the  motion  for  a  new  trial, 
except  such  as  we  have  above  cwisldered 
apart  from  that  motion,  are  insisted  on. 
Whether  so  or  not  they  are  without  merit 

Afitamed. 


80UTBEBN  OAR  &  POUNDRT  00. 
ADAMS.1 

(Sapceme  Coort  of  Alabama.    Nor.  27,  1802.) 

HAUCIOUB  PROSBOtmON— TBRHINATtON  OF 
PBOSBCUTION— COUPUUNT— BVIOBNOB 
— MISLBADINO  INSTRUCTION. 

1.  A  count  of  a  complaint  for  malidous  pros- 
ecution allestng  tiiat  tbe  prosecutor  appeared 
and  dlsmiased  the  proceedinn,  and  that  the 
prosecutitHi  was  thereby  enoed  aud  plaintiff 
dlBcbarged,  stated  a  cause  of  action,  though  it 


1  B«hevlag  deaM  Jun*  U,  IMt, 
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did  not  allege  that  the  prosecntlon  had  heeu 
"Jndlciallr  inrestigated." 

2.  In  an  action  agaiDSt  a  corporation  for  ma- 
licious prosecution,  tbe  officer  who  made  the 
arrest  testified  that  before  the  arrest,  but  while 
the  warrant  was  in  his  hands,  he  met  the  sm- 
eral  snperintendeut  of  defendant,  who  asked  If 
he  had  arrested  plaintiff,  aud  stated  that  be 
intended  to  stop  such  depredations  as  plaiotiff 
had  been  charged  with,  or  "break  somebodr'e 
neck."  Held,  that  the  evidence  was  not  sub- 
ject to  an  objection  that  it  was  not  shown  the 
aaperintendent  had  any  anthorit?  to  bind  de- 
fendant by  any  such  statement,  bnt  waa  ad- 
missible to  abow  malice  and  motive. 

3.  The  evidence  was  not  subject  to  an  ob- 
jection that  it  was  not  part  of  the  res  eestte. 

4.  Ill  an  action  for  malicious  prosecuaon  it 
waa  error  to  admit  evidence  to  show  defend- 
ant's financial  standing,  as  bearing  ou  the 
amount  of  punitive  damages  that  might  be 
awarded. 

5.  In  an  action  against  a  corporation  for  ma- 
Uciona  prosecution,  a  charge  that  the  servant 
of  defendant  who  swore  out  the  warrant  had 
"the  right"  to  institute  the  prosecution  of  the 
plaintiff,  without  reference  to  bis  employment 
by  the  defendant,  aud  that  if  he  awore  out  the 
warrant  "on  his  own  responsibility,  and  not 
by  the  antbority  or  at  the  Instance  of  the  de- 
fendant," then  plaintiff  could  not  recover,  was 
properly  refused,  as  misleading. 

Appeal  from  circuit  court,  Calbonn  county; 
John  Felbam,  Jodge. 

Action  by  Lewis  Adams  against  tbe  South- 
ern Car  &  Foundry  Company.  From  a  Judg- 
ment for  plalDtifF,  defendant  appeals.  Re- 
versed. 

This  was  an  action  to  recover  damages  for 
malicious  prosecution,  brought  by  tbe  appel- 
lee, Lewis  Adams,  against  the  Soutbem  Car 
&  Foundry  Company.  After  demurron  to 
the  original  complaint  were  sustained,  said 
CMOpIaint  waa  amended,  and  as  amended 
contained  fire  counts,  which  were  as  follows: 

"(1)  Plaintiff  claims  of  defendant  the  sum 
of  $5,000  damages  for  maliciously  and  with- 
out probable  cause  therefor,  causing  tbe 
plaintiff  to  be  arrested  upon  a  warrant  Is- 
sued by  Blmore  Garrett,  a  Justice  of  tbe 
peace,  on,  to  wit,  tbe  6tta  day  of  January, 
1900,  on  a  <diarge  of  malicious  mischief  and 
injury  to  personal  property,  which  charge  be- 
fore tbe  commencement  of  this  suit  has  been 
Judicially  investigated  and  said  prosecution 
ended  and  plaintiff  discharged. 

"(2)  Plaintiff  claims  of  defendant  the  sum 
of  $5,000  damages  for  maliciously  and  with- 
out probable  cause  therefor,  causing  tbe 
plaintiff  to  be  arrested  upon  a  warrant  Is- 
sued by  Blmore  Garrett,  a  Justice  of  the 
peace,  on,  to  wit,  the  6tb  day  of  January, 
1900,  on  a  charge  of  malicious  mischief  and 
Injury  to  personal  property,  which  charge, 
before  the  commmcement  of  this  suit,  was 
dismissed  In  open  court  by  said  defendant, 
Uirough  Its  agent  or  agents  and  by  Its  at* 
tomey,  and  said  prosecution  Judicially  ended 
and  plaintiff  discharged. 

"(3)  Plaintiff  claims  of  def^dant  the  sum 
of  $6,000  damages  for  that  on,  to  wit  the 
0th  day  of  January,  1900,  Ohas.  W.  Cook, 


i  TbL 


4.  6m  Kaltdou  ProsKnUoa,  vol.      Ont  Dig. 


who  waa  on  Qie  date  aforesaid  n^t  npo- 
Intendent  of  tbe  rolling  mill  of  said  defend- 
ant. Southern  Car  &  Foundry  Company,  and 
whose  duty  and  business  It  was,  und«  said 
employment,  to  act  as  agent  tw  said  defend- 
ant in  looking  afto-  and  superlnt^idtaig  tbe 
employes  and  madilnery  of  said  rollUig  mill, 
whne  acting  In  the  line  and  scope  of  his 
authority  as  such  agent,  and  at  the  instance 
of  said  defendant  and  by  Its  authority  caus- 
ed plalntlfl  to  be  arrested  and  imprisoned, 
by  appearing  before  BSmore  Garrett,  a  Jus- 
tice of  the  peace,  and  maliciously  and  with- 
out probable  cause  therefor,  upon  affidavit, 
procured  the  Issuance  of  a  warrant  against 
said  plaintiff,  charghig  blm  with  malicious 
mischief  and  injury  to  personal  property,  and 
that  by  reason  of  said  false  and  malidons 
affidavit  and  the  warrant  Issued  tbereon,  de- 
fendant as  aforesaid,  was  arrested  and  Im- 
prlaoned  on  said  charge,  from,  to  wit,  tbe 
6th  day  of  January,  1900,  to  the  aftemocm 
of  tbe  Stb  day  of  January,  at  which  time 
defendant  appeared  by  Its  agent  or  agents 
and  through  Its  attorney  dismissed  said  pros- 
ecution, and  the  same  was  Judicially  ended 
and  tennlnated  and  defendant  dlacharged." 

The  fonrth  count  was  substantially  tlie 
same  as  the  third  count  except  tiut  It  set 
out  In  hsBc  verba  tiie  affidavit  of  comidaint 
made  by  Cbas.  W.  Cook  before  a  Justice  of 
the  peace  and  the  warrant  of  arrest  which 
was  Issued  by  a  Jostioe  ot  tbe  peace.  The 
averment  as  to  the  disposition  and  termina- 
tion of  the  iffosecution  was  the  same  as  that 
contained  In  eacb  of  the  preceding  counts. 
The  fifth  count  was  snbstantlaUy  the  same 
as  tbe  third  count  The  difference  between 
the  counts  of  the  complaint  as  amended,  and 
those  contained  In  tiie  original  complaint  Is 
sufficiently  shown  In  the  t^tnton.  The  de- 
murrers to  the  amended  complaint  are  also 
sufficiently  shown  In  tbe  opinion.  These  de- 
murrers  were  overruled,  and  thereupon  the 
defendant  pleaded  Ok  goieral  Issue. 

On  the  trial  of  the  cause,  the  plaintiff  In- 
troduced In  evidence  the  complaint  which 
was  sued  ont  before  Elmore  Garrett  as  jus- 
tice of  tiie  peace,  and  wUch  was  signed  by 
Ohas.  W.  Cook.  TUs  complaint  omitting 
the  sl^iature  and  the  state  and  county,  were 
in  words  and  figures  as  follows:  "Before 
me,  Elnuwe  Qarrett  a  Justice  of  the  peace 
In  and  for  said  county,  personally  appeared 
G.  W.  Cook,  who  being  duly  sworn  deposes 
and  says  that  be  is  night  superintendent  of 
the  rolling  mill  of  the  Southern  Car  ft  Foun- 
dry Company,  at  Annlston,  Alabama,  and 
that  he  has  probable  cause  to  believe  and 
does  believe  that  in  said  county  and  state 
and  on  or  about  January  6,  1900,  Lewis  Ad- 
ams unlawful^  and  malidously  broke  and 
injured  a  piece  of  machinery  of  tbe  Soutbem 
Car  &  Foundry  Company,  to  wit  a  Jaw  of 
a  large  pair  of  sheara,  against  the  peace  and 
dignity  of  tbe  state  of  Alabama."  The  plahi- 
tiff  also  Introduced  In  evidence  0ie  warrant 
Issued  by  the  Justice  of  the  peace  upon  this 
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Gomplmlnt  vhlch  stated  that  the  {dalntiff  In 
tbe  preenit  suit  was  cha^^  with  having 
committed  the  offense  of  malldoos  mischief 
and  Injnry  to  personal  property.  It  was  fur- 
ther shown  by  the  erldence  for  the  plalntUE 
that  he  was  arrested  under  the  warrant  Is- 
sued npmi  said  eomplabit  on  January  6. 1900, 
-was  Imprisoned  and  remained  until  January 
8,  1900,  when  tiie  proBecotlon  was  dismissed 
by  order  of  the  defendants  att(vney;  the 
Justice  of  the  peace  testifying  that  said  at- 
torney told  htan  that  he  did  not  think  the 
case  as  charged  could  be  made  out,  and  tibat 
he,  the  justice  of  the  peace,  could  dismiss 
the  case  against  tbe  defendant,  who  was  tbA 
plaintiff  in  the  ivesent  suit.  The  Justice  of 
the  peace  further  testified  tiiat  the  costs  of 
tbe  case  were  paid  by  direction  of  the  gen- 
eral siqierlntaident  of  the  defuidant's  plant 
upon  the  order  glToi  therefor  1>y  O.  W.  Cook, 
who  made  tbe  affldarlt  and  complaint  be- 
fore him  against  the  idalntlff  In  tbe  inesent 
salt.  It  was  then  shown  that  In  accordance 
with  the  wder  of  attorney  of  the  defoidant 
said  prosecnUoi  against  the  plaintiff  In  the 
present  suit  was  dismissed  and  was  so  en- 
tered upon  tiie  dodut  of  the  court,  and  that 
the  coats  In  the  snlt  were  paid  by  the  defend- 
ant In  the  iwesent  suit  It  was  further  sbowa 
tiiat  the  prosecution  was  commenced  by  rea- 
son of  shears  used  in  the  rolling  mill  of  the 
defendant  b^ng  broken  while  opoated  by 
the  plaintiff;  that  these  sheaia  were  used  for 
cutting  up  scrap  Iron;  and  that  they  were 
tnroken  while  the  plaintiff  was  tiylng  to  cut 
a  large  piece  of  steel,  which  the  erldence 
for  the  defoidant  toided  to  show  was  con* 
trary  to  the  orders  glren  to  tbe  plaintiff.  It 
fa  unnecessary,  however,  to  set  out  this  ert 
dence  in  detaiL  The  facts  relating  to  the 
ruling  ct  the  trial  court  upm  the  erldence 
are  sufficiently  stated  In  the  opinioii. 

Upon  the  Introduction  of  all  tiie  erldence, 
ttM  defoidant  requested  tiw  court  to  give  to 
the  July,  among  others,  the  following  writ- 
ten chaxges,  and  separately  excepted  to  the 
court's  refusal  to  glre  eatdi  of  them  as  ask- 
ed: "(X)  If  tiie  Jury  b^ere  the  erldence 
they  will  find  the  Issues  in  faror  of  the  de- 
fendant (2)  The  court  charges  the  Jury  that 
Ghaa.  W.  Cook  had  the  right  to  institute  the 
prosecutlou  of  the  plaintiff  wltiumt  refwenoe 
to  bis  employment  by  the  defendant,  and 
that  If  he  swore  ont  the  warrant  on  his  own 
responsibility  and  not  by  the  authority,  or 
at  the  lastance  of  the  defendant  then  they 
cannot  find  fa-  the  jdalntlff." 

Tbere  w«e  rerdlct  and  Judgment  for  the 
Idaintlff,  assessing  his  damages  at  |260.  De- 
fendant appeals,  and  asstgns  as  error  the 
sereral  raUngs  of  the  trial  court  to  which 
exceptions  were  re  sored. 

WlUett  &  Brothers,  for  appellant  H.  D. 
HcCarty  and  D.  O.  Blackw^  for  appellee. 

HABAIfSON,  J.  This  IB  an  actlw  for  mar 
llckms  prosecnti(»k  under  section  6080  of  the 
GodSb 


1.  The  first  count  In  tbe  complaint  Is  In 
Code  form  for  such  an  action.  Code,  p.  947, 
Form  20.  The  demurrer  to  this  count  Is, 
that  the  complaint  being  for  "malicious  mis- 
chief and  Injury  to  pwsonal  proper^,"  does 
not  suffldentty  describe  the  proper^.  W« 
need  not  notice  the  demurrer,  however,  sUice 
It  Is  not  btslsted  on  in  argnment  of  counsel. 

The  demurrer  to  the  other  counts  was, 
among  otho*  grounda,  that  they  do  not  arer 
that  said  charge  had  been  Judicially  Investi- 
gated. The  second  count  avers,  that  the 
"charge  befWe  the  commau»ment  of  this 
suit  vras  dismissed  In  open  court  by  said  de- 
fendant tiunugh  fta  agent  or  agents  and  by 
Its  attorneys,  and  said  prosecution  ended  and 
plaintiff  discharged."  The  others  are  to  the 
same  effect  and  In  nearly  the  same  language. 
The  demurrers  to  these  counts  were  sustain- 
ed. The  plaintiff  amended,  the  secmd  count 
as  amended  averring,  "which  charge,  b^ore 
the  commencement  ct  this  suit,  was  dismiss- 
ed in  open  court  by  said  defmdant  through 
Its  agent  or  agents  and  by  Its  attorneys,  and 
said  prosecution  Judicial^  ended  and  plain- 
tiff disdiarged."  and  the  otiiers.  as  amended, 
make  the  same  arennents  In  substance,  the 
only  difference  between  the  amended  and 
original  counts,  as  to  this  matter  being,  that 
the  word,  'tJudldally."  was  Inserted  before 
tbe  word,  "ended,"  makbig  them  read,  that 
the  same  were  Judicially  ended  and  termin- 
ated and  plaintiff  dlsdiarged. 

2.  The  defendant  demurred  to  the  second, 
third  and  fifth  counts  of  tiie  cmnplalnt  as 
amended  on  tiie  groiknd,  that  It  does  not 
appear  therefrom,  "that  said  charge  has  been 
Judicial^  Inrestlgeted;"  and  further  as  to 
the  third  count  that  it  does  not  sufficiently 
appear  therefrmn,  that  the  said  Cook  was 
authorised  by  the  dotendant  to  cause  the 
arrest  and  Impristmment  of  plaintiff,  or  that 
defendant  ratified  the  same,  ff  It  was  done. 
To  the  fourth,  on  the  same  grounds  assigned 
as  to  the  second,  third  and  fifth  counts,  and 
furtbw,  that  It  does  not  aiqi)ear  therefrom, 
that  It  was  any  oi  Cook's  duties  in  looking 
aftor  the  emidojfis  in  (defoidanf s)  said  roll* 
faig  mlU,  to  cause  tbe  arrest  'and  Imprison- 
ment of  tiie  plaintiff 

In  McLeod  v.  McLeod,  76  Ala.  488,  which 
was  an  action  for  damages  for  malicious 
prosecution,  where  a  nolle  innsequl  was  en- 
t«ed  on  the  motion  of  the  prosecutor,  and 
which  action  resulted  In  a  Judgment  for  the 
plaintiff,  it  was  held,  that  to  maintain  an  ac- 
tion for  malicious  prosecution,  tiiree  facts 
must  be  shown,  proof  of  each  of  which  rests 
oa  the  plaintiff,  viz.,  tbat  the  prosecution  was 
Instituted  without  probaUe  cause,  that  It  was 
malldons,  and  that  it  has  been  detamlned. 
It  was  further  held  that  malice  may  be  In- 
ferred from  the  vrant  of  probaUe  cause; 
that  the  question  In  such  cases  is  not  wheth- 
er  the  accused  was  in  fact  guilty,  but  wheth- 
er the  prosecutor,  acting  In  good  fialtb,  and 
on  the  reascmable  appearance  tit  things,  en- 
tertained the  reasonable  beUef  oC  guUt;  tiiat 
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it  la  not  coBclnslTQ  or  «v«n  prima  f*c*e  evi- 
dence of  a  want  of  probable  cause,  that  the 
proBecBtor,  a/ter  iettii^  the  prosecution  oo 
f«ot,  abandoaed  ^  «r  permitted  a  ceUe  pros- 
equi to  be  eatered,  and  that  such  abandoo- 
ment  should  be  considered  In  determining 
whether,  at  the  Institution  of  the  proseca- 
tloa,  there  was  probable  cause  for  beUerlng 
tbe  accused  was  guUtr  of  the  offease  ekar- 
ged.  Foster  t.  Napier,  73  Ala.  Cottea 
T.  WllBOB,  MJaer,  203^ 

It  Is  everywhere  held,  that  an  actlcsi  for 
malicious  proeecutioa  caimot  be  malatekted 
before  the  termination  ot  the  proaecutlou; 
bat  it  is  held,  that  tbe  crlmtoal  prosecvtlea 
may  be  said  to  have  turminated,  when  tiiaie 
is  a  verdict  of  not  guilty,  or  when  the  grand 
Jury  Ignores  a  bill;  wh«n  a  nolle  prosequi 
has  been  entered,  or  when  tbe  accused  baa 
been  discharged  from  baU  or  Imprisonment 
Lowe  V.  Wartman,  47  N.  J.  Law,  413,  1  AtL 
4S9;  Pope  v.  FoUock  (Ohio)  21  N.  B.  300,  4 
L.  B.  A.  255,  15  Am.  St  Kep.  608,  D«te&;  14 
Am.  &  Bag.  Bnc.  law,  29-31,  and  note& 
In  the  volmne  last  cited,  the  ^Inclpte  Is  stat- 
ed, sustained  by  citation  of  authorities,  that 
"all  that  Is  neoessary  Is,  that  the  partlnilar 
proBe«itloa  or  froceedisg  sbaU  have  been 
disposed  of  la  a  maimer  that  it  canitot  be 
revived,  aad  tliat  the  prowcutor,  U  )k  in- 
tends to  proceed  fnrtter,  imiflt  kntttnte  pt<o- 
ceodioxB  de  Do\<o." 

In  this  case  it  la  averred,  is  substance  la 
the  several  covuts  deanvrcd  to,  th«t  the 
prosecutor  appeared  aad  dlemlased  the  pro- 
ceeding against  the  plaintiff,  aad  the  pres- 
ecutifm  waa  thereto  cadc<d  and  plaintiff  dis- 
charged fibcrefrom.  If  tiiese  averments  arc 
trua,  a  wrong  waa  inflicted  on  the  pfaulntie^ 
tbe  defendant  In  that  [tfosecotlOB,  tor  which 
it  would  be  anomalous  if  tlie  law  dU  not 
funiiah  hbn  a  remedy.  If  It  be  true  tint 
the  plaiatifT  must,  la  order  to  sustain  this 
suit,  aver  and  prove  that  the  presecntloB 
acaiiut  him  bad  been  "judicially  fnvestigat' 
ed,"  In  tbe  sense,  that  tbe  cbarge  preferred 
acalnst  hfan  had  been  regvlaiiy  tried  by  and 
before  tbe  arresting  maglsbrate,  and  plalntiie, 
as  tbe  result  thereof,  had  been  acquitted  and 
discharged,  it  is  manifest,  be  eomid  not  mafoi- 
tain  his  action  for  malicious  prosecution,  al- 
thou^  be  may  have  been  damaged  as  much 
in  such  ease,  as  if  he  had  been  tried  and 
acquitted.  It  le  alto  apparent,  he  could  Dot 
maintain  an  action  for  false  Imprisonmest, 
for  his  arrest  aud  imprisonm^t,  since  It  ap- 
pears that  he  was  arrested  by  a  proper  offi- 
cer, undex  a  warrant  regular  on  its  face  and 
issued  by  proper  authority.  Leib  v.  Iron  Co., 
97  Ala.  626,  12  South.  67.  He  would  be  left, 
therefore,  remediless  for  what  might  have 
been  a  very  great  and  Improper  violation  of 
his  personal  rights.  Such  a  result  is  not 
compatible  with  the  law,  which  professes  to 
furnish  a  remedy  for  every  wrong.  We  think 
the  counts  state  a  good  cause  of  action 
against  the  defendant,  and  tbe  demurrers  to 
them  wu«  property  ovemiled.    Xbora  an 


authorities  apparently  In  conflict  with  this 
conclusion,  and  amouc  them,  the  case  of 
Bagsdale  t.  Bowles,  16  Ala.  6%  and  pcchaps 
otbers  of  our  cases  foUowing  It.  In  so  far 
as  that  case  or  others  conflict  with  what  is 
here  determined,  they  must  be  modified. 

The  other  grounds  of  demurrer  to  tbe  com- 
plaint are  manifestly  without  nmlt,  and  are 
not  insisted  on  in  ajgiuttenL 

2.  Tbe  coHtririe,  omt  Swads,  tnUM  tha:t 
the  magistrate  placed  ttie  vnrrant  the  ar- 
rest of  pladntlfl  In  his  hands;  tbsft  he  wsit 
to  tbe  offlee  of  defendant  oompany,  w^ere  be 
£oattd  Mr.  Cook.— who  tte  affidavit  fm: 

arrest,  and  who  Aestzibed  fahns olf  thoKln  as 
"niebt  sapertnteudaat  of  etdUng  mills 
the  Southan  Car  4t  Fomtdry  CDispaiiy,  at 
Annlston,  Ala.,"— Mr.  Ooeolo  and  Mr.  Stlm- 
Bon  being  there;  that  be  was  conducted  to  the 
office  of  the  timekeeper,  and  there  fond  aad 
arrested  tbe  plaintiff  and  consigned  him  to 
JaU,  where  be  was  kept  until  tbe  aftemooa 
«t  tbe  -Sth  of  JanoaiTi  the  arrest  having  been 
made  On  the  6tb  of  January,  UOO.  Be  alss 
ttftiaed  that  Mr.  Stimson,  at  tbe  time  of  tbe 
arrest,  was  the  genezal  superinteodoit  sf  the 
defendant  company;  was  the  "head  boas," 
and  had  aibsolute  chasse  and  control  of  the 
plant  He  was  asked  h^  piatatflt  If  on  Uhc 
da;  of  tbe  arrcBt  of  Lewis  Adams,  be  bsid 
any  oonreraation  \rVk  Ml  Stlmsoa,  the  bd- 
perlDtendenk,  wttib  i^ennce  to  the  arrest, 
and  to  state  the  CDnveraatlan.  He  answered: 
"Mr.  Stimson  stopped  me  on  tbe  sbwet  abfmt 
noon  of  tbe  day  upon  which  I  anwafeed  Lewis 
Adans,  and  asked  me  *tt  X  had  arvested  blm.* 
I  answered  tbat  I  bad  not.  bat  tbat  I  would 
do  BO.  Stimsan  then  saM,  <M  he  waa  going 
to  ban  this  tbing  of  breaking  bis  maefalnery 
stopped,  or  break  lamelsadp^'s  oeck.**  Vbe  de- 
fendant ob|)ected  to  tbe  qnestlon  when  pro- 
pounded, on  {grounds,  "that  tbe  same  was  no 
part  of  the  tea  gcatee;  tSatct  tt  was  not  abovm 
that  ittlnison  bad  any  nattaorfty  to  bbid  de- 
fendant W  any  snch  skatemcBt  aa  osBad  for 
by  tbe  qwBdan;  tbat  tt  was  ttiegal  and  In- 
comcietent,"  and  after  tbe  answer,  morcd  to 
excbide  tbe  same.  The  ansvrer  was  not  sub- 
ject to  either  of  these  grounds  of  objectlen. 
Stimson  had  bcea  Aowa  to  be  the  defend- 
ant's general  superintendent,  In  absolute 
charge  and  coatrol  of  the  defendant's  phut 
The  declaratlMi  made  by  Mm  to  the  wltncsa 
was  before  the  arrest  was  made,  was  In  en- 
couragement and  Instigation  of  It  and  tended 
to  show  Improper  motive  on  bis  part  When 
a  criminal  prosecution  is  InstltDlsd  by  a  cor- 
poration through  its  agent  for  a  mallcfons  in- 
Jary  to  property,  the  person  In  Its  empk>ymeot 
w1k>  Instigated  tbe  prosecution,  and  m&i  nude 
the  affidavit  for  the  arrest  Is  not  the  prose- 
cutor, but  the  corporation  for  which  be  acted 
is.  Jordan  v.  Ballroad  Co.,  81  Ala.  221,  8 
South.  191;  14  Am,  &  Eng.  Enc.  Law,  8S- 
40.  Corporations  are  responsible  civilly,  the 
same  as  natural  persona,  for  wrongs  comsilt- 
ted  by  their  offlcera,  servants  or  agwats,  while 
In  Oa  course  of  tbetr  employment  w  wblcb 
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are  aathorlaed,  or  sataequently  ratified.  Jor- 
dan T.  BallFoad  Co,  74  jUb.  85,  4»  Am.  Biv> 
800;  BaHioad  Oo.  w.  Whitman.  79  Ala.  S2S; 
Case  T.  HidsebiHta.  122  Ala.  217,  26  Soath. 
ira.  The  acts,  conduct  and  language  of  a 
prosecutor  on  the  day  of  the  amst  are  com- 
peteat  for  the  plaintiff  in  an  action  for  mali- 
cious pmeecntlim  as  tending  to  establtota  mal- 
fee.  Motes  v.  Bates.  80  Ala.  S82  (8.  e.  74 
Ala.S7<t);  JCaiks  w.  Hastbtga,  l&X  AM.  172, 13 

■soutb.  2m: 

S.  The  wUdcsb,  Etenndson,  teitKidiig  fbr 
plaintiff,  was  Asked  hy  Um:  "Do  you  kaow 
■bow  many  niea  Ave  emplored  by  tbc  Sooth- 
em  Car  ft  feundry  Oompaoy}"  Defendant 
•l^ected  to  the  qaesttte,  as  aMng  fer  fti- 
competent,  illegal  and  Irrelevant  evidence, 
which  objeetioaa  were  «yetruled.  SXie  wit- 
ness answered:  "About  800,"  to  which  an- 
swer defoidant  azoepted.  He  was  then  ask>- 
ed:  *'WhatbustaieaB  is  defendant  atgaged  In?" 
Ol^ectkm  on  Bune  grounds  as  to  die  last 
qnestioa  was  interposed  by  defendant,  and 
OTemled.  Se  answwed,  *'M^lne  can,"  to 
whidi  answor  defendant  also  excepted.  The 
oonrt  stated:  "Rie  eonrt  tUnhs  It  proper 
that  the  bill  4)f  cmepClonB  sbonid  here  state 
fiiat  the  questions  [stated  at>ari4  and  the  r- 
qwnses  thereto,  are  nierely  ampUflcatloins  of 
proof  already  made,  that  defendant  was  a 
large  eoneera  and  doh^  a  Iwge  bnMneSB.  to 
which  defendant,  made  n«  ohjectten.  All  tte 
evidence  was  -offered  for  Oe  paq^ese  of  Aaw- 
hig  the  financial  staa^ng  the  defiasdaDt, 
In  case  the  iucy  sbeuld  nee  At  to  give  punltfre 
-damages,  and  waa  limited  by  eouisel  to  iQmt 
phase  «f  the  oasa." 

The  question  la  net  new  In  this  cscrt  It 
•aroB^  awwwitly;  for  the  int  time,  in  the 
«aae  of  Ware  w.  GarUedge,  -24  Ala.  60 
Ana.  Dec  480,  where  it  was  held  that  «rl- 
<tettce  of  wealth  was  not  admissible  (or  tke 
Cdalntlff  In  an  action  of  irtantfer.  and  It  Is 
admitted^  that  the  same  ivle.  If  sonnd.  Is 
applicable  to  a  case  ot  malidotts  pivsecutltm. 
The  cenrt  in  that  oase  ssy:  "W«  are  aware 
that  In  many  aetlona  for  tertt,  in  whMi  <rln- 
dlctive  damages  are  allowed  to  be  gtren  hy 
the  Jnry,  proof  ot  the  value  of  dcfcndanf  b 
astato  haa  been  allowed  to  go  to  the  Jnry. 
both  in  Itagland  and  the  Untted  States,  but 
this  rule  is  1^  no  means  uniTeraaL  Oonfltet- 
Ing  authorities  upon  the  sobject  are  to  be 
found  both  in  IkigUsh  and  American  books. 
*  *  *  It  would  seem,  that  if  such  proof  Is 
allowable  In  4»der  to  aggraTate  the  damages 
in  such  cases,  when  the  defendant  is  wealthy, 
ounmon  instlce  woidd  require,  that  a  con- 
verse nde  sbonid  prevail  in  the  ease  ct  poor 
defendants,  and  they  ahonld  be  allowed  to 
give  their  povoly  in  erridoice  to  mitigate  the 
damages.  Xrt  nearly  aU  the  books  declare, 
that  this  is  not  the  cas^  and  common  sense 
revoitt  at  the  idea  ut  Ito  adoption.  For,  sad 
would  be  tbe  fato  of  that  country,  whose  laws 
ccmceded  to  the  insolvait  bnlly,  seducer,  or 
slanderer,  tbe  privilege  of  perpetrating  his 
wrongs,  with  compare  tire  impunity,  under  the 


ttssorance  that,  when  vnsd  fW  Ua  practices, 
the  damages  would  be  gradoated  to  hl9  pres- 
ent ability  to  pay  them,  and  conaequoitiy 
would  be  merely  nomhnL  No  sound  princi- 
ple of  law  tolorates  sneh  a  practice."  Adams 
V.  Adama,  28  Ahi.  43S;  Fool  v.  Devera,  30 
Ala.  675;  2  Greeni.  Er.  f  268l  The  rule  In 
mftxty.  and  possibly  In  the  majority  of  the 
states  18  diffierent  12  Am.  &  Bng.  Bnc.  law 
(2d  Ed,)  47;  IteweU,  Mai.  Fros.  S27.  If  the 
question  were  an  ii^ea  one  with  ns,  thore 
could  be  much  said,  in  favor  of  allowing  such 
proof;  but  we  prefer  to  follow,  and  not  to 
depait  from  our  rulings  on  the  suhject,  as  we 
have  l3eett  Invited  to  da  The  court  erred  in 
snowing  the  questions  to  be  answered. 

There  was  no  room  for  the  affirmative 
charge  as  requested  by  defendant,  nst  was 
ih&e  error  in  refusing  its  charge  Xo.  2.  If 
not  otherwise  faulty.  It  was  misleading  in  In- 
structing, ^t  Cook  had  the  right  to  institute 
the  prosecution  against  the  plaintiff.  This 
assumes,  and  was  calculated  to  mislead  the 
Jury  into  concluding,  Hut  there  was  no  legal 
wrong  In  the  prosecution.  It  was  also  calcu- 
lated to  mislead,  wherein  it  hypothesizes,  that 
"it  he  swore  out  the  warrant  on  bis  own  re- 
spousfbnity,  and  not  by  the  authority  or  at 
the  instance  of  defendant,"  then  £bcy  could 
not  find  ihe  defendant  guilty.  **By  the  au- 
thorIl7  or  at  the  tns^oe  of  defendant," 
might  be  understood  to  imply,  that  some  for- 
mal action  on  the  part  ot  fbe  corporate  aa- 
Ihoritlea  was  necessary,  to  oiable  Oook  to 
swear  out  t3ie  warrant  of  arrest  for  defend- 
ant. Moreover,  if  the  corporation,  through 
any  of  its  managing  officers,  acting  for  it  In 
the  line  of  tielr  duty.  In  any  way  aided  or 
abetted  In  suing  out  the  warrant,  the  corpo- 
radon  would  be  liable. 

For  the  error  Indicated,  the  Jodgment  !b  i«- 
versed  and  the  cause  remanded. 

Tlw  opiBhm  beretofore  rendered  la  modified, 
and  the  afi^caitkn  t<a  a  j^Kitring  la  sver- 
raled. 

Bavesaed  aad  nmandeO, 


SOTJTHEBN  RT.  CO.  v.  BUNT.i 

(Snpreme  Court  of  Alabama.    Feb.  13,  1602.) 

SBRVANT— PERSONAL  INJURY— WANT  ON  NESS- 
mLBMPLAKY  DAMAGES— PLEADING— ABAN- 
DONUEHT  OP  CQUNTS-«PFBOT. 

1.  Where  at  the  close  of  the  evlctcnce  plain- 
tlEF  anuouiices  that  he  will  not  claita  a  recov- 
ery on  any  of  the  coouta  In  the  complaiat  ex- 
cept one,  the  effect  Is  eqnlTalent  to  an  amend- 
ment hy  striking  oat  all  the  abandoned  counts; 
hence  any  error  In  ovemillug  demurren  to 
Bucb  counts  Is  not  aiibject  to  review. 

2.  A  complniat  allegiD?  that  au  engineer 
wantonly  or  intcntlonBlly  caused  or  allowed  his 
engine  to  propel  a  car  against  other  can  with 
too  great  force,  "with  knowledge  oc  notice" 
that  plaintiff  waa  between  the  cars,  and  in 
great  dauger  from  the  car  being  so  propelled, 
does  not  state  a  canae  of  action  fOr  wanton- 
ness. 

3.  Under  Code,  S  1749,  providing  that,  when 
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a  personal  iDjiirr  It  received  by  a  Berrant  tn 
the  service  of  the  master,  the  master  is  liable 
to  auswer  in  damages  in  certain  cases  as  it 
the  servant  were  a  stranger,  a  master  is  liable 
to  exemplary  damages  for  wanton  injury  to  a 
Bervaot  where  death  does  uot  enBa& 

Appeal  from  circuit  court,  Jefferson  conn- 
t7>  A.  A.  Ck)lemaii.  Judge. 

Action  for  personal  injuries  by  John  B. 
Bunt  against  the  Southern  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appealfl'  BevenKd. 

After  the  Introduction  of  all  the  evidence, 
the  bill  of  exceptions  contains  the  following 
recital:  "Counsel  for  the  plaintiff  stated  to 
the  court  and  Jury  that  they  did  not  claim  a 
recovery  In  thte  cause  upon  tiie  flrst.  second, 
third,  fourth,  or  sixth  counts  ctf  the  com- 
plaint, but  only  claimed  a  recovery  on  the 
fifth  count  of  complaint,  charging  wanton 
negligence  or  Intentional  injury  to  the  plain- 
tiff by  Sam  Watkim,  who  was  the  engineer 
of  the  engine  attached  to  the  train  by  which 
the  plaintiff  was  injured."  The  defendant 
requested  the  court  to  give,  among  others, 
the  following  mitten  charges,  and  separate- 
ly excepted  to  the  coorfs  refusal  to  give 
each  of  fbem  as  asked:  "(1)  The  court  char- 
ges the  jury  that.  If  they  b^ere  aU  the  evi* 
deuce  in  this  case,  they  must  find  a  verdict 
for  the  defendant."  "(8)  The  court  cdiax^s 
the  jury  that,  if  they  should  find  a  verdict 
for  tlie  plaintiff,  they  can  only  award  him 
actual  damages.  Plalntlfl  in  this  case  Is  not 
entitled  to  vindictive  or  punitive  damages." 
There  were  vwdict  and  judgment  for  the 
plaintiff.  The  defendant  appeals,  and  as- 
signs as  error  the  sevonl  rulings  of  the  trial 
court  to  which  exceptions  were  reserved. 

Smith  &  Weatherly,  for  appellant  Bow- 
man ft  Harab»  tot  KmeOee. 

DOWDELIi,  J.  The  appellee^  John  B. 
Bunt,  sued  the  appellant  railroad  company  to 
recover  damages  for  personal  Injuries  sus- 
tained by  him  while  In  the  employment  and 
service  of  said  railroad  company  as  a  brake- 
man.  The  complaint  contained  six  counts, 
all  of  which  chained  simple  negligence,  ex- 
cept the  fifth  and  sixth,  in  which  it  was 
attempted  to  charge  wantonness.  Upon  the 
conclusion  of  the  evidence  in  the  case  the 
plaintiff  stated  to  the  court  and  jury  that 
he  would  not  claim  a  recovery  on  any  of  the 
counts  in  the  complaint  except  the  fifth 
count  The  abandonment  by  the  plaintiff  of 
all  the  counts  In  the  complaint  except  the 
fifth  eliminates  from  consideration  the  rul- 
ings of  the  court  relating  to  the  counts  of 
the  complaint  thus  abandoned,  so  that  if 
there  was  error  in  the  flrst  instance  in  the 
rullugs  upon  demurrrara,  such  errors  were  ren- 
dered harmless  by  the  action  of  the  plain- 
tiff. His  announcement  of  the  abandonment 
of  all  of  Hie  other  counts  in  the  complaint 
except  the  fifth,  for  all  purposes  of  the  trial, 
was  in  its  effect  the  equivalent  of  an  amend- 
ment of  the  complaint  by  striking  out  all  of 


said  abandoned  counts.  Iron  Co.  v.  Andrews, 
114  AJa.  243,  21  South.  440.  The  question  of 
error  without  Injury,  as  here  presoited,  is 
different  from  that  presented  in  the  case  of 
Raib^)ad  Go.  v.  Weems,  97  Ala.  270,  12 
South.  180,  where  the  complaint  contained 
but  one  count,  in  which  several  different 
causes  of  action  were  laid.  There  was  no 
abandonment  in  that  case  of  any  of  the 
causes  of  action  laid  In  the  complaint  by  the 
plaintiff,  and  the  reasoning  there  stated  as 
to  what  pleas  the  defendant  might  have  fil- 
ed. If  but  one  cause  of  action  had  been  laid 
and  relied  on  in  the  complaint  is  not  ap- 
plicable here,  as  In  the  form  of  pleading 
here  adopted  the  defendant  was  In  no  wise 
prejudiced  as  to  any  defense  which  might 
have  been  set  up  to  the  fifth  count;  and  we 
think  tlie  rule  as  laid  down  In  Iron  Co.  v. 
Andrews,  supra,  controls  in  the  present  case. 

The  fifth  count  as  originally  framed,  was 
demurred  to,  and  demurrer  confessed,  and 
thereupon  it  was  amended;  and  as  amended 
It  averred  that  "the  engineer  of  said  engine 
wantonly  or  intentionally  caused  or  allowed 
said  engine  to  propel  said  car  against  said 
other  car  with  too  great  force^  with  knovl- 
tdge  or  notice  [italios  are  ours]  that  plain- 
tiff was  between  said  cars,  and  In  great  dan- 
ger from  said  car  bdng  propelled  against 
said  other  car  with  such  force."  The  aver- 
ment in  this  count  in  the  alternative,  "with 
knowledge  or  notice,"  rendered  it  bad,  as 
counting  on  wantonness.  Wantonness  in  the 
doing  of,  or  omission  to  do,  an  act,  the  prob- 
able rmult  of  which  will  be  to  Injure,  can 
only  be  predicated  upon  actual  knowledge  of 
existing  conditions  atten<Ung  the  act  or  oinla- 
sion  that  causes  tiie  injury.  Notice  in  such 
cases  is  not  the  equivalent  of  actual  knowl- 
edge. Brown  v.  Railroad  Co.,  Ill  Ala.  275. 
19  South.  1001.  In  Railroad  Oo.  v.  Martin, 
117  Ala.  367,  28  South.  231,  It  was  said: 
"Unless  there  was  a  purpose  to  Inflict  the 
injury,  it  cannot  be  said  to  have  been  inten- 
tionally done;  and  unless  an  act  Is  done,  or 
omitted  to  be  done,  under  circumstances  and 
conditions  known  to  the  p««on,  that  his  con- 
duct is  likely,  or  probably  will  result  In  \rt- 
jury,  and  tturougb  reckless  indifference  to 
consequences  he  consciously  and  intoitional- 
ly  does  a  wrongful  act  or  omits  an  act  tbe 
Injury  connot  be  said  to  be  wantonly  Inflict- 
ed. These  principles  have  been  frequoitly 
declared  by  this  court"  In  Glass  v.  Rail- 
road Co.,  94  Ala.  t^.  10  South.  216,  again 
speaking  of  what  constitutes  wantonness  and 
intention  to  do  wrong  on  tiie  part  of  ttie 
employes  of  a  railroad  company,  it  was  said: 
"This  wantonness  and  Intention  to  do  wrong 
can  never  be  imputed  to  them  unless  they 
actually  know— not  merely  ought  to  know — 
tbe  perilous  position  of  the  person  on  the 
track,  and,  with  such  knowledge,  fail  to  re- 
sort to  evory  reasonable  effort  to  avert  the 
disastrous  consequences."  To  the  same  ef- 
fect are  the  following  cases:  Railway  Co. 
T.  Lee,  98  Ala.  262;  9  South.  280;  BaUway 
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Ox  T.  Yaughu,  93  Ala.  200,  9  Soutb.  468, 
30  Am.  St  Bep.  60;  Railroad  Ca  t.  Vance, 
93  Ala.  144,  0  Soum.  674;  Ballway  Co.  t. 
Sobs,  100  Ala.  490.  14  South.  282;  Ballroad 
Co.  T.  Banka,  104  Ala.  608,  16  Soutb.  647; 
Bailroad  Ca  t.  Burgess,  114  Ala.  687.  22 
South.  169;  Id.,  116  Ala.  609.  22  South.  913; 
BaUroad  Co.  t.  Anchors,  114  Ala.  492.  22 
South.  279,  62  Am.  St  Rep.  116;  RaUroad 
Oo.  T.  Moorer,  116  Ala.  642.  22  South.  900; 
Slectrlc  Co.  t.  Bowers,  110  Ala.  328.  20 
South.  846;  Stringer  t.  BaUroad  Co.,  99  Ala. 
397,  13  Sonth.  76;  Railroad  Co.  t.  Richards, 
100  Ala.  365,  13  South.  944;  Ballroad  Co.  t. 
HaU,  lOG  Ala.  G09,  17  South.  176;  Burke  t. 
Railroad  Co.  (Ala.)  26  South.  947.  If  the 
words  "or  notice,"  which  are  stated  In  the 
aitematlve,  should  be  eliminated,  the  count 
as  It  would  then  staud  would  be  a  good 
count  for  wantonness.  But  when  the  aver- 
ment  Is  made  In  the  altematlTe  that  the  en- 
gineer caused  the  car  to  be  propelled  with 
knowledge  or  notice  that  the  plaintllf  was 
between  the  cars,  "notice"  not  being  the 
equivalent  of  "knowledge,"  it  does  not  af- 
firm that  he  did  the  act  wltb  knowledge  of 
the  plaintiff's  situation,  nor  does  it  affirm 
tbat  he  did  the  act  with  notice  of  the  plain- 
tiff's situation.  In  other  words,  the  a.Y&- 
meot  as  it  stands.  In  the  disjunctlTe,  em- 
braces two  different  causes  of  action,  and 
affirms  neither,  but  merely  that  It  is  (me  or 
the  other.  Tlnney  v.  Ballroad  Co.  (Ala.)  80 
South.  623;  Porter  v.  Hermann.  8  Cal.  619. 
It  follows  that  tbe  fifth  count  of  the  com- 
plaint upon  which  the  trial  was  had  falls  to 
state  a  cause  of  action,  and,  failing  to  state 
a  caose  <a  acUon,  will  not  support  a  Judg* 
ment 

As  to  the  question  of  the  measure  of  dam- 
ages in  such  case  (that  is,  as  to  whether  ex- 
emplary or  punitlTe  damages  may  be  award- 
ed In  an  action  under  the  statute  where 
death  does  not  ensue),  we  think  there  can 
be  no  doubt  that  such  damages  are  author- 
ized by  the  statute.  The  statute  provides  as 
follows  (Code,  S  1749):  "When  a  personal 
injury  is  received  by  a  servant  or  employ^ 
In  tbe  service  or  business  of  the  master  or 
em^yer,  the  master  or  employer  Is  liable 
to  answer  In  damages  to  such  servant  or  em- 
ploy6,  as  if  he  were  a  stranger,  and  not  en- 
gaged In  such  service  or  employment  in  the 
cases  following."  It  Is  quite  clear  from  this 
language  that  as  to  the  measure  of  damages 
the  employd  Is  put  upon  the  same  footing 
as  If  he  were  a  stranger.  In  construing  this 
statute,  In  connection  with  section  1761  of 
tbe  Code,  In  cases  where  death  results  from 
the  Injury  Inflicted,  a  different  rule  as  to  re- 
coverable damages  has  been  established  by 
this  court.  The  right  of  action  In  such  cases 
survives  only  by  virtue  of  section  1761,  and 
no  one  can  sue  except  the  personal  repre- 
sentative. In  Ballroad  Co.  v.  Orr,  91  Ala. 
SC2.  8  Sonth.  363,  It  was  said:  "The  theory 
tbe  atatnte  Is  tbat  those  for  whom  com- 
pensation is  provided  have  a  pecuniary  In- 


terest In  the  life  of  the  person  killed,  and 
consequently  the  amount  of  the  recovery  Is 
limited  to  the  amount  of  such  Interest  These 
principles  furnish  a  correct  exposition  of  our 
statute,  and  consequently  we  declare  that 
under  the  provision  of  section  2591  of  the 
Code  [which  Is  the  same  as  section  1761  of 
the  present  Code]  neither  exemplary  nor  vin- 
dictive damages  are  recoverable.  •  ♦  ♦ 
The  amount  of  the  compensation  being  limit- 
ed to  tbe  pecuniary  injury,  nothing  can  be 
allowed  on  account  of  pain  and  suffering  of 
the  deceased  before  his  death,  or  for  the  grief 
and  distress  of  his  family,  or  loss  of  his 
society."  And  this  same  doctrine  as  to  meas- 
ure of  damages  in  case  of  death  was  laid 
down  by  this  court  In  the  case  of  Bailroad 
Co.  T.  Trammell,  93  Ala.  360,  9  South.  370. 
The  several  sections  of  this  statute,  when 
taken  together,  make  It  quite  clear  that  a 
different  rule  as  to  the  measure  of  damages 
was  Intended  where  death  ensued,  from  that 
where  death  does  not  result  from  the  injury. 

The  judgment  of  the  circuit  court  la  re- 
versed, and  the  cause  Is  remanded. 


TAYLOR 'et  a!,  v.  DWYBR.1 

(Supreme  Court  of  Alabama.    July  6,  1900.) 

FRAtTDULKNT  CONVHTANCBS  —  COMPLAINT  — 
SUFFICTENCT— RIGHTS  OP  CREDITORS— DE- 
FECTIVE COHPLAINT— MOTION  TO  DISBCIS^ 
JUDQMRNT  IN  TORT— BDCBUPTIONS— BQUITA- 
BLB  RBLIBF. 

1.  A  complaint  which  averred  that  an  alleged 
sale  waa  bat  a  mere  pretense  to  cover  a  trana- 
actioD  which  in  truth  involved  a  mortgage  to 
secure  a  pre-existing  debt,  the  bill  of  sale  op- 
erating by  secret  agreement  of  the  parties  to 
It  as  a  mortgage,  was  sufflcient  as  under  such 
circumstances  it  was  void  as  to  creditors  of  the 
mortgagor. 

2.  Averments  In  a  complaint  that  at  the  time 
an  alleged  sale  was  made  the  seller  was  insol- 
vent, tbat  the  buyer  knew  such  fact  and  that 
the  transaction  was  without  consideration^  and 
for  the  purpose  of  delaying  ttnd  defraudmg  a 
creditor,  were  sufficient  to  present  a  case  for 
relief  against  a  transfer  of  property  by  an  In- 
solvent debtor  to  another  in  secret  trust  for 
himself. 

3.  Averments  In  a  complaint  which  merely 
set  forth,  arguendo,  that  54  mules,  and  a  sufiB- 
cient  number  of  wagons,  etc.,  to  employ  them, 
must  have  been  included  in  a  bill  of  sale,  be- 
canse  that  property  was  .embraced  in  a  mort- 
gage, and  the  bill  of  sale  describes  its  sobject- 
matter  as  "my  mules  that  is  now  embraced  In 
mortgage,"  were  insafficlent  at  their  face  val- 
ue, to  support  a  general  averment  that  the  prop- 
erty transferred  was  worth  $8,(X)0  or  $10,000, 
and  a  more  general  conclusion  tbat  a  debt  ox 
$1,390  was  grossly  inadequate  as  a  considei^ 
ation. 

4.  Bven  If  these  averments  were  safflclent  on 
their  face  to  establish  a  want  of  consideration, 
they  cannot  be  taken  at  their  face  value  where 
the  complaint  also  avers  that  at  the  time  the 
bill  of  sale  was  executed  the  seller  had  ooly  11 
or  at  the  most  only  13,  mules,  and  only  a  few 
drays  and  sets  of  harness,  of  inconsiderable 
value,— the  balance  having  been  otherwlKC  die* 
posed  of,— and  that  the  buyer  took  thla  i^per- 
ty  subject  to  the  mortgage  of  WOO, 
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B.  Whar*  ywpwty  traasftrred  ta  consider- 
Mtioa  91  ft  booa  flde  dabt  was  not  *ab»Uiiliall7 

all  the  propertr  belonging  to  the  debtor*  tM 
transaction  could  not  be  attacked  by  creditors. 

6.  The  fact  that  creditors  generally  could 
came  into  chancery  aod  have  a  transfer  of 
property  made  a  general  assignment  did  not 
glTe  one  creditor  the  right  to  nave  the  trana- 
fer  declared  frandnlent  and  Toid,  that  she 
mlgbt  aobject  the  whole  property  to  the  aatia- 
faction  of  her  dalm,  to  the  exdtulon  of  all 
others. 

7.  Where  a  bill  warn  capable  of  amendment  by 
striking  out  a  defective  disjunctive  averment, 
ft  motion  to  dismiss  it  ter  want  nt  tuxdty  waa 
properly  overruled. 

8.  A  bill  to  set  aside  a  frandulent  conveyanee, 
and  for  a  receiver  was  objectionable  where  !t 
failed  to  oBer  to  do  equi^  In  respect  to  paying 
off  a  debt  secured  by  a  mortgage  on  the  pn»- 
erty  proposed  to  be  subjected  to  compUlwmt  s 
Jndgment. 

9.  A  plea  of  ezemptioo  ma  not  available 
against  a  jndgment  creditor  in  tort,  seeking  to 
have  a  transfer  of  property  set  asids  fts  frand- 
nlent. 

10.  A  Jndgment  creditor  eoaU  maintain  a  UU 
In  eqnlty  to  set  aside  a  fraudulent  transfer  of 
property  which  was  an  impediment  to  her  legal 
remedy,  though  she  could,  by  indemnifying  the 
sherilr,  take  the  property  from  tiie  one  to  whom 
it  had  been  tranaferred. 

Appeal  from  chancerj  conrt,  Montgomery 
county:  W.  L.  Parka,  ChancellOT. 

BlU  In  equity  by  Henrietta  J.  Dwyer 
against  Frank  O.  Taylor  and  others.  From 
ft  decree  for  plaintiff,  defendants  appeaL  Af- 
firmed In  part,  and  reversed  In  part. 

The  bin  was  several  times  amended,  and 
as  amended  It  averred  that.  In  1883  the  com- 
plainant delivered  to  Frank  O.  Taylor,  her 
brother-in-law,  the  sum  of  (3,000,  which  was 
received  by  htm  out  of  Insurance  upon  the 
life  of  her  deceased  hosband;  that  sold  mon- 
ey was  to  be  loaned  out  by  said  Taylor  on 
good  secorlty,  at  Interest  for  complalnanf a 
benefit;  that  said  Taylor,  In  disregard  ot  his 
trust  and  obligations,  converted  said  money 
to  his  own  use,  and  continued  to  deceive  the 
complainant  about  said  mmiey,  representing 
to  her  that  he  had  loaned  out  the  money, 
while,  as  a  matter  of  fact  he  had  used  It 
himself,  and  converted  It  to  his  own  use; 
that  finding  It  Impossible  to  collect  said  mon- 
ey from  Frank  6.  Taylor,  ahe  finally  Instl- 
tated  an  action  of  trover  against  him,  and  on 
April  26.  1899,  recovered  a  judgment  against 
said  Taylor  for  |2,432.42;  that  an  execution 
was  Issued  upon  this  Judgment  and  put  in 
the  bands  of  the  sheriff;  that  said  sheriff 
found  In  posseBSion  of  said  Taylor  a  number 
of  drays,  wagons,  gear,  mules,  and  a  horse 
and  buggy  and  harness;  that  the  sheriff  lev- 
led  said  execution  npon  the  drays,  the  horse, 
and  bUKgy,  and  was  proceeding  to  levy  upon 
the  mnles,  when  J.  Hunt  Taylor,  a  son  of  re- 
spondent made  claim  to  all  the  property  un- 
der and  by  vlrtne  of  sales  claimed  to  have 
been  made  to  him  by  his  father  In  April, 
1898,  and  In  August  1898;  that  thereupon 
the  sheriff  refused  to  levy  further  unless  the 
complainant  bideniilfled  hhn  In  the  snm  of 
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92,000,  which  Bh»  waa  tmabto  to  do,  having 
bean  reduced  to  Insolvency  by  the  eonveralca 
of  ber  entire  fortnne  by  Frank  G.  Taylor, 
and  being  also  a  nonreeldoit  It  waa  then 
averred  In  the  bUI  as  foUows:  "Said  J.  Hmit 
Taylor  claimed  said  propaty  tmder  and  by 
virtue  of  what  Is  claimed  him  to  be  «  bin 
of  sale  of  date  April  20,  18S8.  Us  saM 
fadier,  Frank  O.  Taylor,  to  him  of,  'alt  my 
draya,  wagons  and  harness,  plows  and  other 
tools;  also  my  moles  that  Is  now  onbraced  hi 
mortgage  to  Merchanti^  ft  Planters*  Nattonal 
Bank;  also  agreeing  to  better  sattefy  said 
debt  seU  the  entire  bnatnees  totoest  I  havo 
known  as  a  dray  baslnesi^;  aad  under  ai^ 
other  bill  ot  sale  of  the  Ist  day  of  August 
1888,  'ot  one  bay  horse  and  buKy  and  har- 
ness, horse  name  Fred.'  Tlie  sheriff  lerted 
on  six  drays  and  four  pieces  of  drays  claimed 
under  said  first  bill  of  aale,  and  on  the  borae 
and  buggy  and  harness  claimed  under  the 
second  bill  of  aale.  •  •  •  Oratrix  aven 
that  said  pretended  sales  are  frauds,  pure  and 
Bimple,  made  and  agreed  np^in,  oratrix  be- 
lieves, while  said  sheriff  waa  making  aaJil 
levy.  Id  the  of  Indndng  him  to  deriat. 

which  It  did;  and  oratrix  avers  that  tbe  «k- 
tira  eoMlderatlon  for  said  EK«t«ided  sales  1> 
fictitious,  simulated,  and  fraudulent  and  that 
no  m<mey  or  other  consideration  of  vatau  was 
paid  by  said  J.  Hunt  Taylor  In  either  Im- 
stance.  That  said  respondent  Frank  Taylor 
has  owned  and  run  the  principal  dray  line  ot 
the  city  of  Hmtgomery  tot  some  years,  and 
In  such  capacity  has  been  the  hauler  of  ths 
bnlk  of  the  cotton  crop  mariceted  In  said  city, 
at  remunerative  prices  therefor,  and  has  alsv 
been  the  principal  haulo'  for  costiactors  en- 
gaged In  doing  public  work  for  said  dty. 
Oratrix  Is  not  Informed  of  the  number  of 
drays,  wagons,  harness,  plows,  tools,  and 
mules  used  and  owned  by  said  respondent 
Taylor  In  the  prosecution  of  said  business, 
but  knows  from  the  recitals  of  the  said  mort- 
gage given  by  him  to  the  Morchaott^  ft  Plant- 
ers' Bank  of  the  city  of  Montgomery,  of  the 
date  of  February  15,  1808,  that  said  Frank 
Taylor  mortgag^  to  said  bank,  to  secore  s 
loan  of  twenty-five  hundred  ddlara,  forty- 
eight  head  of  mare  mules,  and  agreed  to  bny 
out  of  said  money  loaned  aald  bank  six 
additional  mules,  to  be  subject  to  said  mort- 
gage. The  number  of  draya  owned  by  re- 
spondent Frank  Taylor  Is  not  known  to  ora- 
trix, nor  Is  tbe  number  of  wagons,  nor  dray 
and  wagon  harness;  but  oratrix  la  informed 
and  believes,  and  therefore  states,  that  the 
said  Frank  Taylor  owned  a  snfllclent  number 
of  draya,  wagons  and  harness  to  em^doy  said 
fifty-four  mules  In  said  dray  business.  All  of 
said  property  was  conveyed  or  attempted  to 
be  conveyed  as  aforesaid  to  said  s<hi,  3.  Hunt 
Taylor,  by  bin  of  sale  of  April  20,  1806,  In 
consideration  of  past  Indebtedness  of  thirteen 
hundred  and  ninety-one  dollars,  except  the 
said  horse  and  buggy  and  hameea,  which  aald 
son.  J.  Hunt  Taylor,  claims  bin  of  sale  of 
Angnat  1,  1808,  ta  conaldaratloa  ot  two  ban- 


Digitized  by 


Google 


TAYLOB  Y.  DWrER. 


dred  doVm  pafld  easlL  OnMx  cbargea  aad 
aveiB  that  nU  pntanded  ade  of  April  20, 
1896,  to  absolatdy  fraaMcnt  and  void,  mode 
to  tiliKSer,  delay,  and  defraad  her,  and  to  put 
aald  property  bey«nd  her  reacta,  and  without 
any   consideration  whatever  therefor;  that 
along  wltk  laid  taatrument  of  April  20,  1898, 
claimed  to  be  a  blU  of  sale,  said  J.  Hunt  Tay- 
lor presented  to  the  sheriff  at  the  time  he 
was  lerylng  on  the  said  writ  of  your  said 
oratrlx  the  BAtes  en  wliJch  he  claimed  the 
bUl  of  sale  waa  based;  tbat  one  vt  and  the 
BimiUer  of  aaM  nates,  exyreesfaig  do  date  far 
payment,  la  for  the  sum  of  five  hoodred  dol- 
lars, and  Is  dated  Jamary  1,  18i)7;  that  tlK> 
other  and  greater  of  «aid  notea  Is  fur  elgbt 
hundred  and  nteety^one  doHars,  wltboat  ex- 
pressing date  for  payBoent,   •   •   •   1b  of  date 
of  January  3, 1898.    Oratrix  arers  tbat  this  Is  a 
scheme  of  a  corrupt  and  dishonest  father  and 
•on,  concocted,  she  brieves,  during  the  emer- 
gency of  the  levy  of  her  execution,  or  In  an- 
ticipation thereof,  to  indnce  the  sheriff  to  de- 
aiat,  and  Is  without  consideration ;  that  not  be- 
ing ea  adept  In  execution  of  as  In  E^anning 
fraud,  the  clumsy  veneering  but  accentuates 
the  true  character  of  a  conspiracy  of  this  cor- 
rupt father  and  son  to  d^rand  your  oratrix. 
And  In  substantiation  of  said  foregoing  ayer- 
menta,  oratrix  says  after  said  pretended  sale  of 
April  20. 18Q8,  said  respondent  Frank  G.  Tay- 
lor continued  In  all  respects  to  manage  and  con- 
trol saM  dray  bnslneas  as  he  bad  before  said 
pr^ended  sale;  that  the  law  day  of  said  mort- 
gage to  said  bank  was  about  the  ISth  day  of 
July.  1896;  tiiat  prior  to  said  pretended  sale 
to  aald  J.  Himt  TbtIot  bo  part  of  said  bank 
debt  had  been  repaid  said  bank,  but  that  aft- 
er said  pretended  sale  said  respondent  Frank 
O.  Taylor  begun  and  conthroed  to  make  pay- 
ments to  said  bank  on  said  mortgage  debt  un- 
til at       time  of  the  levy  of  oratrli's  esecu- 
tkn  as  aforesaid  on  a  portion  of  Taylor's 
effects,  In  May,  1899,  there  was  unpaid  on 
said  mortgage  only  about  two  hundred  and 
fifty  dollars;  that  since  said  attempted  levy 
on  eald  mules  said  son,  J.  Hunt  Taylor,  to 
give  a  seeming  virtue  to  his  fraudulent  claim, 
has  for  the  flrst  time  Individually  made  a  pay* 
ment  to  saM  bank  of  one  hundred  dollars,  to 
be  credited  as  a  payment  from  him,  and  has 
fbr  the  flrst  time  Informed  said  bank  of  his 
ownership  of  said  property;  that  said  Frank 
G.  Taylor  returned  all  of  said  property  now 
claimed  by  J.  Hunt  Taylor,  under  oath,  to  the 
tax  assessor  of  said  county,  on  January  81, 
1699,  aa  his  own,  and  that  on  the  very  day 
of  the  aald  attempted  levy,  as  well  as  all  the 
time  iDtnreninf;  said  sale  of  April  20, 1898,  to 
said  levy,  said  Frank  G.  Taylor  was  In  open, 
notorious,  possession  of  said  property,  doing 
pubHe  hauling  for  any  one  desiring  It  and 
willlag  to  pay  for  It;  that  said  J.  Hunt  Taylor 
Is  a  young  man,  clerking  In  a  shoe  store  on 
a  small  salary,  and  was  without  any  visible 
property  at  the  time  of  said  transfer,  and  la 
sod  alway*  has  been  an  Inmate  of  bis  father's 
boBsebold.   Oratrix  arers  that  said  convey- 
ince  and  bill  of  sale  of  April  20^  1898^  were 


made  In  trust  for  ttie  ate  of  the  person  mak- 
ing tlia  maae,  and  Is  therefore  fraudulent  and 
void  aa  to  her."  It  was  then  further  aver- 
red ta  the  bUl  that  "tt»e  said  Frank  Taylor 
was  Insolvent  at  the  date  of  said  sale  evi- 
denced by  said  bill  of  sale  of  April  20,  1898, 
to  his  said  BOD,  J.  Hunt  Taylor,  and  that  the 
said  son,  J.  Hunt  Taylor,  knew  of  his  insol- 
vency; that  by  said  sale  the  said  Frank  Tay- 
lor conveyed  to  his  son,  J.  Hunt  Taylor,  sub- 
stantlfilly  aU  the  property  ot  which  he  was 
possessed,  and  that  the  said  sale  was  made 
with  the  purpose  and  lnt«it  of  all  parties 
thereto  to  binder  and  delay  and  defraud  your 
oratrix;  that  a  benefit  was  resen'ed  to  said 
Frank  Q.  Taylor;  and  tbat  tke  said  salte  is 
without  any  consideration."  The  arerment 
of  the  bOl  ae  to  the  Inadequacy  of  the  conski- 
eraUon  expressed  In  the  bill  of  sale  is  copied 
in  the  opinion.  It  was  further  averred  in 
the  bill  as  follows:  "Oratrix  further  avers 
that,  even  should  she  be  mistaken  as  to  the 
lack  of  any  consideration  or  its  Inadequacy, 
that  said  pretended  bill  of  sale  was,  at  most 
given  and  Intended  to  operate  as  a  mortgage; 
that  the  same  was  never  recorded  aa  requir- 
ed by  taw,  and  Is  therefore  void  as  to  her." 
It  was  then  further  averred  In  the  bill  that 
the  execution  Issued  upon  the  Judgment  re- 
covered by  the  complainant  had  been  levied 
upon  10  mules  and  the  horse  and  buggy  and 
harness  of  the  respondent  Frank  G.  Taylor, 
end  that  J.  Hunt  Taylor  had  necnted  a  bond 
and  replevied  said  property,  and  there  was 
now  pending  a  claim  sutt  for  the  same,  and 
that,  upon  oratrtx's  tefwmatlon  nnd  belief, 
the  respondent  Frank  O.  Taylor  had  disposed 
of  the  larger  portion  of  the  property  attempt- 
ed to  be  and  purported  to  be  conveyed  by 
the  bin  of  sale  of  April  20,  1806;  that,  of 
the  54  mules,  the  complainant  Is  tnfonned 
and  bellevee  that  there  are  only  13  mules 
in  the  bands  of  the  respondent  undisposed 
of;  tbat  the  disposition  of  said  property  was- 
niade  by  Frank  Q.  Taylor  In  anticipation  of 
ttie  levy  of  the  complainant's  execution,  for  the 
pnrpose  of  putting  It  beyond  the  satisfaction 
iiT  the  claim  of  the  complainant.  It  was  fup- 
liicr  averred  In  the  amendment  to  the  bill 
iiiat  at  the  time  of  the  filing  of  the  original 
iilll  the  Merchants'  &  Planters'  National 
Uank  was  the  holder  of  a  mortgage  upon  the 
mules  for  the  amount  of  $2,600;  that  at  aald 
time  there  was  only  due  upon  said  mortgage 
$150  or  $200;  that  the  bank  consented  that 
the  complainant  should  -  levy  her  execution 
.upon  said  property,  and  sell  and  pay  off  said 
mortgage  first  out  of  the  proceeds;  tbat  the 
property  levied  upon  under  said  execution 
was  replevied  by  J.  Hunt  Taylor;  that  the 
bank  was  not  notified  of  the  application  for 
the  appointment  of  a  receiver  prayed  for  In 
said  bill,  for  the  reason  tbat  it  was  willing 
and  bad  consented  that  snfd  receiver  should 
be  appointed;  that  nfter  tbe  application  was 
made  by  tbe  complainant  for  the  appoint- 
ment of  a  receiver,  and  after  the  appoint- 
ment thereof  by  the  register,  Jamea  F.  Bul- 
lock Interposed  a  claim  to  the  pn>pertf  uuuer 
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and  by  virtue  of  a  transfer  by  the  bank  to 
lilm  of  Its  mortgage  and  claim  against  Frank 
G.  Taylor;  that,  while  eald  James  P.  Bul- 
lock purported  to  be  the  asalgnor  of  the 
bank's  mortgage  and  debt,  the  money  paid 
to  the  bank  was  furnished  by  said  Frank 
G.  Taylor  and  J.  Hunt  Taylor;  and  that 
said  Bullock  almply  represented  them,  and 
allowed  them  to  use  his  name  for  their  cov- 
inous purpose.  To  the  bill  as  amended, 
Frank  G.  Taylor,  J.  Hunt  Taylor,  the  Mer- 
chants* &  Planters'  National  Bank,  and 
James  P.  Bullock  were  made  parties  defend- 
ant. 

The  prayer  of  the  original  bill  was  that  a 
receiver  be  appointed  to  take  charge  of  the 
property  involved  in  the  suit,  and  that  the 
property  held  and  claimed  by  J.  Hunt  Taylor 
under  said  bill  of  sale  be  decreed  to  be  hdd 
In  fraud  of  the  complainant;  that  said  bill 
of  sale  be  declared  fraudulent,  null,  and 
void,  and  that  the  property  be  subjected  to 
■the  payment  of  the  claim  of  the  complainant, 
and  that  the  mortgtige  debt  to  the  bank  be 
declared  settled  and  canceled;  and  that  the 
complainant  be  given  a  personal  decree  or 
judgment  against  J.  Hunt  Taylor  for  any 
balance  that  may  remain  due.  After  the 
filing  of  the  original  bill  the  complainant 
made  an  application  for  the  appointment  of 
a  receiver.  The  register,  in  response  to  this 
application,  appointed  a  receiver,  who  was  in- 
structed to  take  charge  of  the  property. 
From  this  decree  making  the  appointment 
-the  defendants  appealed  to  the  chancellor. 

The  defendants  Frank  G.  Taylor,  J.  Hunt 
Taylor,  and  James  P.  Bullock  demurred  to 
the  original  bill  as  amended  upon  the  follow- 
ing grounds:  (1)  Said  bill  is  flled  In  a  double 
aspect,  and  each  aspect  falls  to  show  that 
complainant  Is  entitled  to  relief;  (2)  said 
bin  contains  alternative  averments  for  re- 
lief, and  It  appears  that  each  alternative 
does  not  entitle  complainant  to  relief;  (8) 
said  bill  purports  to  he  flled  by  a  Judgment 
creditor  of  F.  G.  Taylor,  and  at  the  same 
time  shows  that  her  Judgment  obtained  In 
the  city  court  of  Montgomery  Is  Invalid  and 
void;  (4)  said  bill  fails  to  show  that  com- 
plainant, In  any  aspect.  Is  entitled  to  the  ai>- 
pointment  of  a  receiver;  (5)  said  bill  fails  to 
show,  In  any  aspect  that  complainant  is  en- 
titled to  relief;  (6)  said  bill  shows  that  com- 
plainant has,  if  any,  an  adequate  remedy  at 
law.  And  the  said  defendants  separately 
demur  to  the  first  aspect  in  which  said  bill  la 
flled,  viz.,  that  the  bill  of  sale  described, 
therein  was  made  with  the  fraudulent  Intent 
and  purpose  of  depriving  complainant  of  her 
rights,  and  assigns  the  following  ground: 
That  the  allegations  of  fraud  and  collusion 
are  mere  conclusions  of  the  pleader,  and 
without  sufficient  facts  alleged  to  support 
the  same.  And  to  the  second  aspect  In 
which  said  bill  is  flled,  viz.,  inadequacy  of 
consideration  the  said  defendants  each  as- 
sign the  following  grounds:  (1)  That  while 
alleging  gross  and  inadequacy  of  consldm- 


tlon,  the  allegations  of  tiie  bill  fall  to  sup- 
port said  charge;  (2)  that  the  allegations  of 
said  bill  affirmatively  show  that  the  price 
paid  to  F.  G.  Taylor  for  the  property  men- 
tioned and  described  In  the  bitl  of  sale  "was 
the  full  and  fair  value  of  the  interest  of  said 
F.  Q.  Taylor  therein.   And  to  the  third  as- 
pect In  which  the  bill  la  filed,  vIe.,  that  said 
bill  of  sale  was,  at  most,  given  and  intended 
as  a  mortgage;  that  the  same  was  never  re- 
corded as  required  by  law,  and  is  therefore 
void  as  to  complainant;  that  she  was  an  ex- 
ecution creditor  without  notice,— tlie  follow- 
ing grounds  of  demurrer  are  sefmrately  as- 
signed by  said  defendants:    (1)  It  Is  oot 
shown  that  complainant  was  a  creditor  who 
had  extended  or  given  credit  subsequent  to 
the  making  of  said  bUl  of  sale;   (2)  it  Is 
shown  that  complainant  was  a  creditor  prior 
to  the  execution  of  said  bill  of  sale;  (3)  it 
is  not  shown  tliat  complainant  had  no  actual 
notice  of  said  bill  of  sale;  (4)  It  is  not  shown 
that  complainant  was  a  creditor  without  no- 
tice, as  contemplated  by  section  lOQO  of  the 
Code  of  Alabama;   (5)  It  Is  not  shown  ttr 
the  allegations  of  the  bill  In  this  respect  tbat 
complainant  was  an  execution  creditor,  with 
a  lien  acquired  without  notice  of  said  bill 
of  sale,  and  sutuequent  to  the  execution 
thereof;  (6)  It  is  not  shown  by  the  all^a- 
tions  In  this  aspect  that  complainant  was  an 
execution  creditor,  with  a  lien  acquired  with- 
out actual  notice  of  said  bill  of  sale;  (7) 
there  Is  no  law  authorizing  the  receding  of 
the  bill  of  sale  described,  and  the  record  of 
the  same  would  not  Impute  notice  thneof,  or 
notice  that  It  was  Intended  as  a  mortgage; 
(8)  It  is  not  alleged  in  this  aspect  that  de- 
fendant F.  G.  Taylor  was  embarrassed  or  In- 
solvent at  the  time  of  the  execution  of  said 
bill  of  sale;  (9)  no  facts  are  alleged  In  this 
aspect  to  bring  the  same  within  the  Influence 
of  section  2150  of  the  Code  of  Alabama. 
To  so  much  of  the  bill  as  averred  that  the 
bill  of  sale  of  April  20,  1898,  was  made  In 
trust  for  the  use  of  F.  6.  Taylor,  and  was 
therefore  fraudulent  and  void  as  to  complain- 
ant, the  said  defendants  demurred  upon  the 
ground  that  such  averment  was  ma«Iy  a 
legal  conclusion  of  the  pleads,  and  did  not 
present  a  traversable  issue.   To  so  much  of 
the  bill  as  averred  that  F.  O.  Taylor  was  In- 
solvent at  the  date  of  the  blU  of  sale  of 
April  20,  1808,  and  that  said  Taylor  by  said 
bill  of  sale  conveyed  substantially  all  of  his 
property  to  J.  Hunt  Taylor,  the  plaintiff  de- 
murred upon  the  ground  that  said  bU\  not 
being  a  general  creditors*  bill,  but  only  for 
the  benefit  of  complainant,  such  averments 
presented  no  ground  for  relief,  and  tbat 
said  averment  was  inconsistent  wltii  the  oth- 
er purposes  of  the  bill,  and  contains  auc- 
tions entitilng  complainant  to  dltTerent  and 
inconsistent  grounds  of  relief.   The  defend- 
ants F.  G.  Taylor  and  J.  Hunt  Taylor  each 
filed  separate  pleas,  in  which  they  set  up 
tbat  Frank  G.  Taylor  was  a  resident  of  Ala- 
bama, over  21  years  of  age;  that  the  said 
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debt  of  F.  O.  Taylor  was  cwitracted  Biuce 
tbe  23d  day  of  AprU,  18T5.  and  that  the  total 
value  of  the  property  conveyed  In  the  bill  of 
sale  of  April  20.  1898,  did  not  exceed  hi 
valne  tbe  anm  of  f800,  and  that  said  F.  O. 
Taylor  was  entitled  to  claim  said  amoDot  as 
exempt  to  him;  and  tiiat  for  this  reason  the 
property  could  not  be  sobjected  to  the  pay- 
meut  of  the  complainant's  claim.  The  de- 
fenclantB  also  uiored  to  dismiss  thft  Mil  for 
tho  wtint  of  equity. 

The  cause  was  submitted  upon  the  defend- 
ants' demurrers  to  the  bill,  the  motion  to 
dismiss  the  bill  for  the  want  of  equity,  and 
the  appeal  of  the  defendants  from  the  order 
appointing  the  receiver,  and  on  the  BUfiB<dency 
of  tbe  pleas  interposed  by  Frank  O.  Taylor 
and  J.  Hnnt  Taylor.  Upon  the  hearing  on 
this  submisslm  the  chancellor  rendered  a  de- 
cree iu  whitfh  he  adjudged  and  ordered  that 
tbe  demurren  to  the  bill  and  the  motion  to 
dismiss  be  orermled,  that  the  order  appoint- 
ing a  recelTcr  be  sustained,  and  ttaat  said 
pleas  of  Frank  G.  Taylor  and  J.  Hunt  Taylor 
are  InsufBcIent;  and  do  not  present  a  valid 
and  legal  defense  to  the  bllL  From  this  de- 
cree the  defendants  appeal,  and  assign  the 
rendition  thereof  as  error. 

Juo.  G.  Winter  aud  Jack  Tlioriugton,  for 
appellants.  De  Yampert  &  Uausman,  for  ap- 
pellee 

McCLELLAN,  G.  J.  The  bill  In  this  case 
was  filed  by  Henrietta  Dwyer,  a  creditor, 
by  Judgment  In  tort,  of  Frank  6.  Taylor, 
asalnst  aaid  Taylor,  his  son,  J.  H.  Taylor, 
and  the  M»%hants*  ft  Planters'  National 
Bank.  J.  P.  Bullock  was  afterwards  made 
a  party  defendant  by  amendment.  The  pur^ 
pose  of  tbe  biU  is  to  subject  to  the  satis- 
faction of  complainant's  said  Judgment  cer- 
tain chattds  which  belonged  to  Frank  G. 
Taylor,  and  which  he  sold  or  mortgaged  to 
J.  H.  Taylor  hi  alleged  payment  or  secuilty 
of  a  debt  which  said  Taylor  and  his  said 
«on  claim  the  former  owed  the  latter.  The 
bill  is  intended  to  attack  this  transaction  on 
tbe  srounds:  First;  that  the  consideration 
set  np  for  said  transfer  (said  alleged  Indebt- 
edness) was  wholly  simulated  and  nonexist- 
ent; second,  that,  if  mistaken  as  to  simula- 
tion, the  amount  of  said  debt  was  grossly 
inadequate  as  a  consideration  for  the  prop- 
erty transferred;  third,  that  said  transaction 
between  F.  6.  and  J.  H.  Taylor  was  In  form 
a  sale  by  tbe  former  to  the  latter  In  pay- 
ment of  an  antecedent  debt,  and  was  evi- 
denced by  a  bill  of  sale,  yet  It  was  Intended 
thereby  merely  to  secure  said  debt,  and  said 
bill  of  sale  was  intended  to  operate  as  a 
mortgage  only;  and,  fourth,  that  tbe  trans* 
action  was  a  conveyance  by  F.  G.  to  J.  H. 
Taylor  m  trust  for  the  grantor. 

Tlie  bin,  in  Its  first  aspect,  is  not  attacked 
by  the  demurrers,  except  In  so  far  as  the 
whole  bni  is  ass^led  for  failing  to  offer  to 
do  equity,  and  because  it  states  no  case  for 
equitable  relief  In  its  other  alternatives;  and 
82SO.-83 


It  needs  only  to  be  said  here  that  tbe  aver- 
ments in  this  alternative  clearly  present  a 
case  of  a  conveyance  of  property  by  a  debt- 
or, on  a  simulated  consideration,  to  hinder, 
deday.  and  defraud  his  creditors. 

The  averments  tnt^ded  to  support  tbe 
tidrd  alternative  basis  of  the  relief  prayed 
are.  In  our  opinion,  quite  sufficient  to  that 
end.  They  are  to  the  effect  that  there  was 
no  real  sale  of  the  property,  but  the  mere 
pretense  of  a  sale,  to  cover  a  transaction 
which  hi  trutii  and  in  fact  involved  a  mort- 
gage to  secure  a  pre-existing  debt;  the  bill 
of  sale  operating,  by  sea-et  agreement  of 
the  parties  to  it,  as  a  mortgage  (miy.  On 
these  Bvcoments  there  was  a  secret  baiefit 
reserved  to  the  insolvent  debtOT,  which  opens 
the  transaction  to  the  successful  assault  of 
creditors.  HIU  v.  Butledge,  88  Ala.  162,  4 
South.  13S:  Stehier  v.  Scholse,  lU  Ala.  88, 
21  Soutii.  42a 

The  fourth  alternative  presents  a  case  for 
relief  against  a  transfer  of  property  by  an 
Insolvent  debtor  to  another  In  secret  trust 
for  himself. 

As  to  the  second  alternative  npon  which 
relief  Is  sought,  the  averments  of  the  bill 
having  express  reference  to  that  aiEvect  are 
the  following:  "Oratrlx  further  avers  tiiat 
the  consideration,  to  wit,  thirteen  hundred 
and  ninety-one  dollars,  even  If  it  passed  be- 
tween said  Taylor  and  his  son,  Is  grossly  in- 
adequate; that  there  must  have  been,  accord- 
ing to  said  bank  mortgage,  some  flfty-fonr 
bead  of  mnles,  and  a  sufficient  number  of 
wagons  and  drays  and  harness  to  employ 
that  numbw  of  moles,  and,  besides,  the  said 
conveyance  transfers  all  the  dray  business, 
which,  as  oratrlx  has  averred,  was  well  es- 
tablished, and  paid  well.  There  was  on  the 
mules  at  the  time  of  the  transfer  a  debt, 
secured  by  mortgage,  of  tweuty-flve  hundred 
dollars.  Oratrlx  Is  Informed  and  believes, 
and  therefore  states,  that  said  mules,  drays, 
harness,  and  dray  business  were  worth  from 
eight  to  ten  thousand  dollars.  Therefore 
oratrtx  &v€aca  that  the  said  thirteen  hundred 
and  ninety-one  dollars  of  debts  made  the 
consideration  for  the  sales  of  such  valuable 
property  was  a  grossly  inadequate  price  for 
the  same.  The  said  Frank  O.  Taylor  was 
insolvent  at  the  time  be  stdd  said  mules, 
drays,  wagons,  harness,  plows,  tools,  etc.,  by 
said  bUl  of  sale  of  April  20,  1888."  The 
reference  here  made  to  the  bank's  mwtgage 
will  be  understood  when  it  Is  stated  that  in 
February.  1888,  F.  G.  Taylor  executed  a 
mortgage  to  tbe  Merchante'  ft  Planters'  Na- 
tioual  Bank  on  48  mules,  drays,  wagons, 
harness,  etc..  to  secure  a  debt  of  $2,500;  that 
Taylor  therein  agreed  to  purchase  6  other 
mules  with  a  part  of  tbe  $2,600  borrowed 
from  tbe  bank,  and  that  said  additional  mules 
should  also  be  covered  by  the  mortgage; 
and  tliat  in  the  bill  of  sale  which  Is  hare 
attacked  tiie  mules  sold  by  F.  G.  Taylor  to 
J.  H.  Taylor  are  described  as  "my  mnles 
that  is  now  embraced  in  mortgage  to  Mer- 
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tihanta'  and  Plantert*  NatfomU  Bank."  It  Is 
to  he  observed  tn  this  connection  "tlifft  the 
jmragrapta  quoted  Qocs  not  ever  Vbat  prop- 
erty was  embraced  In  the  bill  of  sale,  and 
passed  by  It,  In  point  of  fact,  to  J.  H.  Tay- 
l<x.  It  merely  selx  forth  arguendo  that  54 
nmlee,  and  a  anfflcleat  nnnlher  of  wagons, 
drays,  and  harness  to  employ  them,  muSt 
have  been  embraced  in  the  transaction,  be- 
cause that  amount  of  property  was  em- 
braced In  the  mortgage  to  the  bank,  and  the 
bni  of  sale  describes  its  subject'matter  as 
*<«lt  tny  drays,  (wagons,  -and  harness,  plows, 
ttad  other  tools;  also  my  mules  that  te  now 
anibraced  in  the  mortgage  to  Mercbantt'  and 
PUmters*  Tlational  Bank."  Even  the  Infer- 
ence of  Ibe  comiflalnant  Is  not  supported  by 
the  'bJU  of  sale,  except  as  to  the  mules.  The 
other  property  Is  not  described  therein  as 
b^ng  embraced  In  the  mortgage  to  the  bank. 
Tet  the  conclusion  of  the  pleader  that  the 
property  transferred  was  of  the  value  of 
eight  or  ten  thousand  dollars  Is,  as  to  every 
Item  set  down  in  the  bill  of  sale,  except  the 
dray  business,  as  to  which  no  separate  valu- 
ation la  slated,  and  do  facts  are  stated  upon 
which  a  value  could  be  arrived  at,  based 
upon  the  assumption  that  a  certain  number 
of  mulea,  wagons,  drays,  etc.,  are  covered 
and  conveyed  by  the  bill  of  sale,  which  the 
pleader  does  not  know  to  bare  beai  so  em- 
braced, and  does  not  aver  were  embraced, 
but  which  she  argues  must  have  been  em- 
braced, because  some  of  the  items  (the  mules) 
are  described  as  heing  those  embraced  in 
the  mortgage,  and  it  -appears  that  48  nnUes 
ware  embraced,  and  6  others  were  to  be 
pnxdiased,  and  to  pass,  when  purdmaed,  tm- 
dffl  the  metrtgage.  These  avsumeirtatKe -aver- 
ments, taken  at  their  face  value,  are  tnmrtB- 
clent  to  support  the  general  a<vennent  of  the 
pleader  that  the  property  transferred  was 
worth  eight  or  ten  thousand  dollars,  or  her 
more  general  conclusion  that  the  debt  which 
the  bill  of  sate  purported  to  pay  was  grossly 
Inadequate  as  a  consideration  for  the  prop 
erty.  But  we  are  prevented  taking  these 
averments  at  their  face  value,  even,  by  other 
positive  averments  of  fact  set  forth  in  the 
bllL  For  It  appears  from  affirmative  allega- 
tions in  other  parts  of  the  bill  that,  at  the 
time  of  the  execution  of  the  bill  of  sale, 
Frank  O.  Taylor  bad  only  11,  or  at  the 
most,  13,  mules;  that  only  this  number  pass- 
ed under  it;  that  there  were  at  that  time 
only  a  few  drays  and  sets  (rf  harness,  of 
inconsiderable  value.— all  other  mules  and 
drays,  etc.,  having  been  othrawise  disposed 
of  by  him  prior  to  the  transfer  to  bis  son; 
and  that  the  mules  which  were  transferred 
were  not  worth  over  (1,000  at  the  time  of 
the  transfer.  It  Is  also  shown,  as  we  have 
seen,  that  J.  H.  Taylor  took  this  property 
subject  to  the  bank's  mortgage  for  ¥2,S00. 
It  la  clear,  therefore,  that  the  bill  In  Qie 
alternative  under  consideration  utterly  falte 
to  present  a  case  for  equitable  InteiiKisltlon. 
The  facts  averted  not  only  do  not  supprat 


the  patently  argummta'flTe  condudon  at  the 
pleader  as  to  .the  disparity  In  value  between 
the  j>roperty  conveyed  and  the  debt  paid,  but 
they  affirmatively  dhow  that  the  property 
was  not  worth  greatly  or  even  matedalb 
more  than  the  debt,  or,  we  might  say,  even 
as  mu<;h  as  the  amount  ol  the  de'bt.  In  this 
alternative  of  the  bin,  the  debt  U  conceded 
to  be  bona  fide;  and  It  Is  also  conceded  that 
the  property  was  transferred  by  P.  G.  Tay- 
lor and  received  by  J.  H.  Taylor  In  jpayment 
ana  satisfaction  oT  the  debt.  If  the  property 
was  not  substantially  all  the  jrqperty  he- 
longing  to  F.  G.  Taylor,  the  transaction  is 
QnobjeCtlonoible  trom  any  point  cff  view,  and 
Is  -not  open  to  attack  liy  the  complainant  en- 
any  crther  creditor,  or  all  the  creditors  com- 
bined, of  said  T^yior;  and  this  wholly  re- 
gardless tit  the  Intent  beyond  the  payment 
of  the  debt  which  may  have  actuated  the 
parties  to  the  bill  of  sale.  But  It  Is  further 
averred  hi  the  bill  that  the  property  thm 
transferred  constituted  substantially  all  the 
property  owned  by  Frank  G.  Taylor,  and 
that  he  Is  insolvent.  On  this  state  of  case 
the  transfer  to  J.  H.  Taylor  by  force  of  the 
statute  is  converted  Into  a  general  assign- 
ment for  the  equal  benefit  of  all  F.  O.  Tay- 
lor's creditors,  including  complainant  and  J. 
H.  Taylor;  and  it  would  be  none  the  less 
so  for  that  It  was  made  with  Intent  to  htai- 
der,  delay,  and  defraud  other  creditors  than 
J.  H.  Taylor.  But  the  fact  that  the  creditor}, 
generally,  or  that  this  complainant  for  her- 
self and  the  other  creditors,  have  the  right 
to  come  into  chancery  and  have  the  tranSfw 
to  J.  H.  Taylor  declared  a  general  assign- 
ment, cannot  possfbty  give  any  equitable 
footing  to  this  complainant  on  the  averments 
In  the  aspect  we  are  discussing  tff  her  pres- 
ent bill.  She  does  not  seA  -at  all  to  have 
the  transfer  declared  a  general  astignment 
for  the  benefit  of  aH  creditors,  but  to  have 
it  declared  fraudulent  and  void,  to  the  end 
that  she  may  subject  the  whole  property  to 
the  satisfaction  of  her  own  debt,  to  the  ex- 
clusion of  the  claims  of  all  other  creditors; 
and  the  presentation  of  a  case  of  statutory 
general  assignment  by  the  avermento  of  her 
bill  Is  not  in  consonance  with,  but  directly 
contrary  to,  her  Intent  and  purpose. 

The  bin,  then,  is  to  be  taken  as  alleging 
that  with  Intent  to  hinder,  delay,  or  defraud 
oratrlx  and  hia  creditors  generally,  F.  G. 
Taylor  transferred  the  property  to  J.  H.  Tay- 
lor upon  a  simulated  and  nonexistent  con- 
sideration, or  that,  In  the  form  of  an  absohito 
sale,  F.  G.  mortgaged  the  property  to  J.  H. 
to  secure  a  bona  fide  debt,  or  that  the  former 
sold  It  to  the  latter  in  payment  of  a  bona 
fide  and  commensurate  debt,  or  that  he  con- 
veyed the  property  to  J.  H.  In  secret  trust 
for  his  (the  grantor's)  own  use  and  benefit. 
The  third  alternative,  as  here  stated,  presents 
no  case  for  relief;  and.  of  necessary  conse- 
quence, the  bfll,  falling  in  one  disjunctive 
aspect,  falls  as  a  whole  to  make  a  case  of 
equitable  cognizance  and  the  demurrer  goiuft 
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t»  Hik  iMliit  BbonIB  lurre  been  snstalned. 
T*>*  MB  ta,  Iwwwer,  olJTlotisly  capa'ble  of 
ameodmuit,  hj  vtilftflng  tmt  fhe  defecttre  dls- 
JnucUvB  STcrmeut  or  othOTrlse,  and  there- 
fore Hie  motion  to  dlsmlBB  H  for  want  of 
equity  cannot  be  rested  npon  that  Inflrmlly. 

The  Mil,  conslder«d  as  one  for  the  appohit- 
ment  of  a  reeetver,  Is  further  objectionable 
becauBe  of  hia  faOure  to  offer  to  do  equity  In 
respect  of  the  debt  due  the  Merchants*  & 
Planters'  NatliHial  Bank,  seenred  by  a  mort- 
age on  fhe  "property  proposed  to  he  subject- 
ed to  coinplalnaiit'a  Judgra^rt.  It  1b  tme 
that  mortgage  Is  now  lield  by  Bnllock,  and 
that  ttae  bin  iffleges  that  he  holds  It  fnraO- 
alently  "tor  the  Taylors,  ■<irho.  It  Is  fnrtber 
averred,  paid  It  off,  and  had  It  tranaferred  to 
him  to  binder,  delay,  and  defraud  tbe  com- 
plaliumt;  bnt  It  should,  notwithstanding 
these  aTerments,  which  are  made  on  informa- 
tion and  belief,  otta  to  pay  Bollock  the  bal- 
ance dne  on  the  mortgage  debt  In  the  event 
It  should  be  determined  that  he  is  a  bona 
fide  holdex'  of  It.  But  this  defect,  being 
curable  by  amendment,  furnishes  no  ground 
for  dlamlsslng  the  bni  for  the  want  of  equi- 
ty. 

The  pleas  of  both  Frank  G.  Taylor  and  of 
J.  H.  Taylor  were  properly  held  Insufficient 
by  the  chanedlor.  Frank  G.  Taylor  never 
had  any  right  of  exemption  against  the 
claim  in  tort  of  the  complainant,  which  she 
has  reduced  to  Judgment  in  trover.  That 
ber  cfaiim  was  bi  tort  Is  concluded,  for  all 
tbe  pnrposee  of  this  case,  by  the  judgment 
hhe  recovered.  That  It  was  In  existence  at 
tbe  time  ef  the  transfer  of  hts  property  "bf 
Prmk  G.  *e  J.  H.  Taylor  is  alleged  by  tbe 
bill,  and  not  controverted.  Tbe  covinous  con- 
vcyaxKC  by  falm  of  T^operty  which  was  ex- 
empted to  him  from  levy  and  saOe  fw  the 
payment  of  debts  was  as  much  a  fraud  on 
complaboant  in  respect  of  her  claim  against 
which  no  property  Is  exempt  aa  If  thae  were 
no  exemption  laws. 

There  Is  no  merit  In  the  contention  that 
the  bill  Is  without  equity  for  that  It  discloses 
that  complainant  had  an  adequate  and  com- 
plete remedy  at  law.  by  having  her  execu- 
tion levied  on  the  property  transferred  by  P. 
G.  to  J.  H.  Taylor.  The  transfer  was  an 
Impediment  to  the  efficacious  pursuit  of  her 
legal  remedy,  especially  In  view  of  the  fact 
that  It  would  have  been  necessary  for  her 
to  indemnify  the  sheriff  before  he  would  or 
was  in  duty  bound  to  levy  the  execution; 
and  If  It  was  a  fraudulent  transfer,  as  al- 
leged, she  had  a  right  to  come  into  chancery 
to  remove  the  obstacle  thus  erected  by  the 
Taylors  to  a  proper  and  satisfactory  sub- 
jection of  the  property  to  the  payment  of  her 
Judgment.  And  havfaig  this  standing,  in  a 
court  of  equity,  her  remedies  there  are  the 
same  as  If  she  had  no  semUance  of  a  legal 
remedy;  and  tt  Is  no  objection  to  the  appolnt- 
neDt  of  a  receiver  that  she  had  It  In  h^ 
power  to  take  the  property  on  execution  by 
glrixig  taidemnlty  to  the  aherlff. 


For  the  reason  thai  the  bill  not  make 
a  case  for  equitable  taiterposttlon  hi  one  of 
the  disjunctive  sets  of  averments  relied  on 
for  relief,  the  recelw  should  not  have  been 
ffppotnted  by  the  register  in  t3ie  first  bistance, 
and  tbe  appointment  shoidd  not  have  been 
confirmed  by  the  chancellor  on  Hie  appeal 
to  htm.  Strickland  v.  Gay.  Hartfle  &  Co., 
104  Afau  875,  10  South.  77;  L^hman-Durr 
Go.  T.  Oriel  Bros.  Co.,  119  Ala.  262,  24  Boath. 

The  -decree  trf  tbe  tfhaiiceHur  tivemning  the 
metlDB  to  dlsmlsa  the  bill  for  want  of  equKy 
will  be  affirmed.  The  decree  overruling  the 
demurrer  Is  reversed,  and  a  decree  wlU  be 
tkoe  entered  sustainhig  tiTcdemmTer  and  dls- 
misslDg  the  bfll  -unless  it  be  -amended  by  al- 
lowance of  tbe  register  wKhhi  18  days.  The 
order  of  the  chancellor  codfirmtng  the  reg- 
Is^a  appointment  of  the  receiver  Is  revers- 
ed, and  as  to  that  the  cause  Is  remanded, 
BO  that  It  stands  before  the  chancellor  on 
appeal  from  the  register  as  It  did  before  the 
order  of  confirmation  was  made  by  the  chan- 
cellor. Affirmed  In  part,  reversed  and  ren- 
dered hi  part  kdA  reversed  and  remanded 
tai  port; 


WOODBUFF  T.  ADAIBiit  aL 

(Supreme  Oonrt  of  Alabama.   F(4l  18,  1902.) 

CROSS  BILI^DISMISSAIi— KOBTOAOSS  —  SALS 
UNOBB  POWISR9-BONA  FIDS  PUBCHAS- 
ER—DELrrVEItT  OF  I7SB0. 

1.  Whether  motion  to  disoiise  cross  bill  for 
want  of  equity  should  >be  or  was  proped;  grant- 
ed Is  to  be  detcffininad  inepectwa  of  cross  bcH 
alone.  In  its  relatioii  to  the  •origiiial  loSil;  a»- 
simiing  its  statements  to  be  true. 

^.  Sole  under  power  ia  a  -mortgage  in  -vtAi- 
abie  only  on  seasonable  election  by  ttbe  mort- 
gagor, or  persons  claimkig  under  ium,  though 
the  assignee  of  fhe  mortgagee  idthout  authori- 
ty therdn  buys  at  his  sale. 

8.  Bale  under  power  in  mortgage  Is  a  fore- 
closure, and  cuts  off  eqnity  of  redemption, 
though  the  aseignee  of  the  mortgage,  under  au- 
thority therein,  became  the  purchaser  at  bis 
sale. 

4.  There  Is  an  enforceable  egaltable  mort- 
gage, not  arising  from  the  mere  deposit  of  title 
deeds,  where  the  assignee  of  a  mortgag&  hav- 
ing purchased  at  his  sale  nnder  power  In  the 
mortgage,  bnt  not  fasTlng  received  a  deed,  but 
merely  a  certificate  of  purchase,  from  the  auc- 
tioneer, and  thus  having  the  right  to  compel 
conveyance  to  him  hj  the  mortgaeor,  borrows 
money,  and  as  Heearity  delivers  the  mortgage 
and  note  secured  thereby  and  the  auctioneers 
certificate  indorsing  each  of  them. 

a.  Where  M.  and  A.  make  a  sale  to  EL  con- 
ditional on  the  title  being  satisfactoxy  to  8., 
and  execute  a  deed,  which  Is  left  with  A.  to  be 
delivered  If  8.  Is  satiaSed,  and  S.  declines  to 
purchase,  bnt  A.  has  the  deed  recorded,  and  ob- 
tains a  quitclaim  from  S.,  and  then  conveys, 
M.  cannot  assert  nondelivery  of  deed  to  S.,  as 
against  one  suhftequeotly  taking  mortgage  from 
the  record  owner,  witbout  knowledge  of  the 
claim  of  M. 

Sbarpe  and  Dowdell,  JJ.,  dissenting. 
Appeal  from  city  court  of  Talladega;  O.  K. 
MUler,  Judge. 
Suit  by  Mary  J.  Adair  against  Sarah  £ 


f  L  See  Bqnlty,  voL  19.  Onb  Dig.  |  766. 
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Woodroff  and  othen.  From  decree  for  plain- 
tiff, diamlsslns  ciobs  blU  of  Barali  IL  Wood- 
ruff, 8be  appeala.  Bevened. 

The  original  bill  In  tbls  case  fras  filed  fxi 
Kovember  20,  188S,  bj  Mary  J.  Adair,  and  aa 
amended  it  made  parties  defendant  Mrs.  T.  S. 
PlilUIps  and  hee  husband,  H.  W.  Phlllipa; 
Jesse  W.  Ryder,  Mrs.  Sarah  B.  Woodruff,  M. 
L.  Smltii  and  fl.  J.  Smith.  indlTlduals  and  as 
partnei's  under  the  firm  name  ot  Smith  Bros. 

It  was  KverteA  in  the  original  bin  tiiat  the 
complainant,  Mary  J.  Adair,  owned  an  Inter- 
est In  certain  specifically  described  lands;  that 
she  acquired  this  interest  nnder  and  by  vlrtae 
of  the  fact  that  hes  deceased  husband  owned 
the  same  at  the  time  of  his  death,  and  that 
said  property  beli^  the  homestead  of  her  said 
husband,  was  duly  set  apart  to  hee  and  three 
minor  children  aa  exempt  from  levy  and  sale 
under  regular  orders  of  the  probate  court, 
and  that  since  said  property  was  so  set  apart 
she  had  been  In  the  ctmtlnuons  possession 
thereof;  that  her  interest  was  a  one-fifth  In- 
terest in  fee  simple  in  said  property  or  a  life 
estate  In  the  Trtiole  of  the  same;  that  vhlle 
In  possession  of  said  property,  the  complain^ 
ant,  together  with  one  John  T.  Adair,  who 
had  purchased  all  the  other  outstanding  Inter- 
est in  said  pn^ierty  negotiated  a  sale  thereof 
to  M.  U  anA  E.  J.  Smith  doing  baslness  under 
the  name  Smith  Bros.;  that  in  conformity 
with  said  contract  of  sal^  tiie  complainant 
and  John  T.  Adair  signed  a  deed  to  said  Smith 
Bros,  on  Jane  20,  1892,  which  was  placed  in 
escrow  pending  tiie  Investigation  of  the  title 
to  the  property  of  Smith  Bros,  it  being  nnder- 
stood  that  Smith  Bros,  would  not  take  the 
property  unless  the  title  was  found  to  be  ac- 
ceptable to  thnn;  that  said  deed  was  ddlver- 
ed  by  tiie  complainant  to  said  John  T.  Adair; 
that  as  the  result  of  the  InTcstlgation  Smith 
Bros,  found  the  titie  to  the  property  unsatis- 
tRctory,  and  therefore,  declined  to  purchase 
the  same,  and  hence  said  sale  wM  not  con- 
summated and  there  was  never  any  sale  mi 
complalnanfs  part  of  any  portion  of  said 
l^perty  to  said  Smith  Bros,  or  any  one  else, 
and  the  titie  to  said  property  was  not  passed 
under  and  by  vhrtue  of  said  deed;  that  said 
deed  was  never  returned  to  the  complainant, 
but  remained  In  the  possession  of  John  T. 
Adair  and  H.  W.  Phllltps;  that  said  J.  T. 
Adalr.  at  the  instance  of  H.  W.  Phillips,  turn- 
ed said  deed  over  to  said  Phillips,  and  he  filed 
tiie  same  for  record,  and  said  deed  was  re- 
corded wltiiont  any  authority  firom  the  com- 
plainant, and  without  said  deed  ever  having 
been  delivered  to  said  Smith  Bros.;  and  that 
flie  filing  of  said  deed  for  record  was  without 
the  knowledge  or  consent  of  the  complainant; 
that  snbseqnentiy  by  the  procurement  of  H. 
W.  Phillips,  Smith  Bros,  executed  a  quitclaim 
deed  to  said  lands  to  John  T.  Adair;  that  afb- 
er  receiving  said  quitclaim  deed,  John  T. 
Adair,  on  October  23,  1883,  executed  a  war- 
ranty deed  to  D.  E.  Brasher  and  Henrietta 
Brasher,  conv^lng  the  above^escrlbed  lands 


In  fee  simple  to  said  parties;  Oat  said  D.  E. 
and  Henrietta  Brasher  took  said  lantto  with 
full  notice  of  the  fact  that  the  complainant 
had  an  interest  in  said  propoty  aa  above  set 
forth,  and  also  with  notice  that  tiie  deed  to 
Smith  Broa.  had  never  been  delivered;  Out 
afterwards  on  Novemba  1,  18B3,  D.  E.  Brash- 
er and  Henrietta  Brasher  executed  a  mortgage 
on  said  property  to  Mrs.  T.  S.  Phillips,  the 
wife  of  H.  W.  PhlUIps;  that  Mrs.  FhUIipa 
took  said  mortgage  with  notice  of  the  fact  that 
said  deed  fnnn  the  complainant  to  Smith  Bns. 
had  never  been  delivered,  and,  therefore,  cod- 
vsyed  no  titie.  It  waa  then  further  averred 
that  one  J.  W.  I^er  claimed  an  Interest  In 
said  mortgage,  which  was  executed  by  D.  B. 
and  Henrietta  Brasher  to  Mrs.  T.  S.  I^- 
llps,  by  transfer  or  assignment  thereof  from 
Mrs.  Phillips;  that  complahiant  Is  not  In- 
formed as  to  what  Interest  said  Rj^er  has  t« 
claims  In  said  property  or  mortgage,  but  that 
if  he  has  any  interest  In  the  sam^  he  took 
It  with  full  notice  and  knowledge  of  the  facts 
stated  as  to  said  deed  from  complainant  to 
Smith  Bros,  never  having  been  delivered.  It 
was  then  averred  In  the  bill  that  Mrs.  S.  E. 
Woodruff  claims  an  Interest  to  said  propert>- 
by  and  throngh  said  J.  W.  Ryder,  by  reason 
ot  a  transfer  made  to  her  by  said  Ryder  of 
said  mor^;age,  but  that  said  transfer  waa  in- 
valid and  was  taken  with  full  notice  and 
knowledge  of  the  Interest  of  the  complainant 
In  said  property,  and  that  said  deed  to  Smith 
Bros,  was  In  fact,  nevor  deUvoed.  The  pray- 
er of  the  bill  was  that  the  Interest  of  the 
complainant  bi  said  ^opoty  be  decreed  and 
that  each  of  said  several  conveyances  be  de- 
livered up  and  canceled  and  annulled  as  a 
dood  iqwn  complalnanfs  title. 

Mrs.  T.  8.  PhllUps  and  her  bnaband.  H.  W. 
Phillips,  filed  an  answer,  which  was  made  a 
cross  btn,  and  Mrs.  Sarah  E.  Woodruff  also 
filed  an  uiswa  and  cross  blU.  The  cross  bill 
of  Mrs.  PhllUps  does  not  anti^;<»ilBe  the  Uni> 
Ited  Interest  clafmed  by  tiie  complslnant  In 
the  original  bill;  but  alleges  that  the  Adair 
mortgage  was  executed  to  Mrs.  Phillips  to 
secure  the  bona  fide  debt  therein  mentioned, 
and  the  same  with  reference  to  the  Brasher 
mortgage.  And  further,  that  while  She  was 
the  owner  and  holder  of  the  two  minrtgages 
and  the  notes  secured  thereby,  she  borrowed 
$200  from  the  said  Rydor  and  that  she  and 
her  husband  executed  to  him  a  note  under 
seal  therefor,  and  to  secure  that  principal  note 
of  $200  she,  her  husband  Joining  to  accom- 
plish the  transfer,  in  writing,  assigned  the 
Adalr  notes  and  mor^ge»  and  the  Brasher 
notes  and  mortgage  to  said  Ryder  as  coilaterti 
security  merdy;  and  that  on  the  lOtb  day  of 
December.  1894,  In  pursnance  of  the  powen 
of  sale  contained  In  the  respective  mortgages, 
said  Rjdee  foreclosed  Ihem,  bought  hlm8e>lf 
at  the  sales  and  wrlttoi  memoranda  of  tbe 
sales  were  made.  Ife  bid  In  tbe  Adalr  lands 
At  the  price  of  9700.  and  the  Brasher  lands  at 
the  price  of  f08S.OO.  He  paid  no  money.  Be- 
fore tiie  sale  was  made^  and  in  the  making 
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of  the  sale.  It  was  agreed  between  talm  and 
Mrs.  Phillips  that  he  ml^t  bo  purchase  the 
lands  under  the  mwtgageB  vithont  paying 
anything  and  that  the  amounts  so  bid  by  blm 
■honid  go  toward  discharging  tbe  respectlTe 
mortgage  debts,  and  that  his  purchase  of  the 
propeity  should  be  for,  and  on  account  of  the 
mortgagee,  Mrs.  T.  S.  Phillips,  and  that  Uie 
title  sbould  be  Itejft  In  his  name  as  security, 
m«!^7,  for  the  |200  which  she  owed,  but  bad 
not  yet  paid  blm.  In  carrying  out  ttils  agree- 
ment, made  concerning  the  foreclosure  and 
purchase  by  Byder,  Mis.  Phillips  afterwards 
paid  Byder  the  |200  which  she  owed  him, 
took  up  her  principal  note  under  seal  of  9200 
and  Ttyder  and  bis  wife.  In  consideration 
thereof  and  ns  prcTlonsly  agreed,  executed  to 
her  a  deed,  on  the  Rth  day  of  February.  1887, 
conreylng  to  her  the  lands  unbraced  In  both 
mortgages.  The  prayer  of  the  cross  blU  of 
Mrs.  T.  S.  Phillips  and  H.  W.  Phillips  was 
that  It  be  decreed  that  Mrs.  T.  B.  PhlUIps 
owns  all  of  said  lands  In  fee  simple  subject 
only  to  the  life  estate  of  the  complainant  In 
the  original  bHl,  Mrs.  Mary  J.  Adahr.  It  was 
averred  in  the  cross  bill  of  Mrs.  8.  B.  Wood- 
ruff that  on  October  26,  1898,  John  T.  Adair 
being  seised  and  possessed  of  certain  lands 
conTeyed  the  same  by  deed  of  mortgage  for  a 
Taluable  ccmsfderatlon  to  Mrs.  T.  B.  Phillips; 
that  on  November  1,  188S,  David  B.  Brasher 
and  Henrietta  Bnahtx  being  seised  and  pos- 
sessed of  the  lands  described  in  Oie  original 
bill  conveyed  the  same  by  deed  of  mortgage 
to  Mm.  T.  8.  Phillips  to  secure  the  indebted- 
ness; that  art  the  IQtb  day  of  December, 
1S9R,  before  any  of  the  notes  secured  by  said 
motteoges  matured  and  btfore  the  law  day 
of  eltih»  had  arrived,  the  said  Mrs.  T.  S. 
Phillips  who  was  titien  the  owner  and  holder 
of  both  of  said  mortgages  and  of  the  notes 
described  ttiereln.  did,  for  a  valuable  con- 
sideration then  paid  to  ber,  and  being  joined 
therein  by  her  husband,  transfer  In  writing 
to  the  defendant,  Sesae  W.  Ryder,  both  of 
said  mortgages  and  the  notes  therein  describ- 
ed and  thereby  secured;  that  said  transfers 
were  made  nt  the  same  time  and  constituted 
but  one  and  the  same  transaction  and  are  in- 
dorsed on  said  mortgages.  It  was  then  fnr- 
tiser  averred  In  the  cross  bHl  of  Mrs.  Wood- 
ruff that  the  payors  of  said  note,  who  were 
the  mor^agoTB,  did  not  pay  said  debts  when 
the  same  fell  due,  but  made  default  therein; 
ttat  thereupon  said  J.  W.  Ryder,  who  then 
hdd  and  owned  said  mortgagee  and  the  debts 
thereby  secnred.  In  strict  conformity  to  the 
power  of  ssle  cwtalned  ia  said  mortgages, 
sold  the  same  at  public  sale,  and  at  said  sale 
said  Byder  became  the  purchaser  of  both  said 
tracts  of  land  for  a  valuable  consldwatlon, 
and  had  a  written  memorandum  of  said  sales 
made  by  the  person  conducting  the  same; 
that  by  so  purchasing  at  said  sale  Ryd^  ac- 
quired tlie  legal  estate  vested  In  the  mor^- 
gee  and  the  equity  of  redemption  residing 
tn  the  mortgagors  and  was  oitltled  in  a  court 
wt  dwuery  to  havo  aaid  sales  oonflmMa  and 


all  title  to  said  lands  devested  out  of  any 
one  of  said  persons  and  a  perfect  tltie  tiiereto 
vested  In  him,  subject  tmly  to  the  statutory 
right  of  redemptloa  residing  tn  the  mortga- 
gors. It  waa  then  fmrther  averred  In  said 
cross  bill  that  after  said  Ryder  became  the 
owner  of  all  of  aald  lands  as  Just  above  set 
forth,  he,  for  a  valuable  consideration,  paid 
'by  the  cross  complainant,  did,  on  January  21, 
1885,  transfer  to  ber. -Mrs.  Woodruff,  all  of 
his  right,  title  and  Interest  in  and  to  said 
lands,  by  delivering  to  her  as  collateral  se- 
curity a  note  given  to  bar  on  said  deed;  all 
of  said  mortgages,  notes  and  memoranda  of 
sale  made  by  the  person  conducting  the  sale; 
Qiat  said  Ryder  did  not  pay  bis  said  note  at 
maturity,  and  the  wh(^  amount  thereof  with 
interest  is  still  due  to  the  cross  complainant 
Mrs.  Woodruff;  that  In  and  by  this  transac- 
ttm  with  said  Ryder,  the  complainant  "ac- 
quteed  all  the  rights  that  he  had  hi  and  to 
an  of  said  landa  and  e^edaUy  the  rights  to 
have  sflid  sales  confirmed  In  equity  atter  the 
lapse  of  two  years  from  said  sale;  and  the 
mortgagors  In  said  mortgages  not  having  of- 
fered to  redeem  nor  redeemed  said  lands  with- 
in said  two  years  which  time  expbred  on  the 
11th  day  of  December,  1806."  It  was  th«i 
further  averred  that  after  the  maturity  of 
said  notes  from  Ryder,  to  the  cross  complain- 
ant, and  after  the  expiration  of  the  time  with- 
in which  the  mortgagor  had  to  redeem  under 
tiie  statute,  and  after  the  said  Mrs.  T.  S. 
Phillips  and  her  husband  had  actual  notice 
of  the  rights  of  the  cross  complainant  In  the 
premises,  they  had  some  transactions  with 
aald  Ryder,  as  a  result  of  which  they  chilmed 
that  Mrs.  Phillips  had  paid  to  Ryder  tlie  debt 
which  she  owed  him,  but  that  said  transac- 
tions and  agreement  were  not  founded  in 
fact  and  were  not  binding  upon  the  cross 
complatnant.  It  was  further  averred  In  the 
cross  bill  that  when  Mrs.  Woodruff  became 
the  owner  of  said  lands  as  hereinabove  stat- 
ed, for  value,  and  when  Ryder  Indorsed  and 
transferred  the  notes  and  mortgage  and 
memoranda  of  sale,  she  had  no  notice  or 
knowledge  of  any  writing,  or  title  or  claim 
of  Mrs.  Mary  J.  Adair  or  complainant  tn  the 
original  bill  In  the  said  lands;  that  even  if 
the  claim  set  up  by  her  be  true,  she  cannot 
now  he  beard  to  claim  Its  enforcement  as 
against  this  cross  complainant,  because  she 
put  It  In  the  power  of  Johii  T.  Adair  to  com- 
mit the  wrong  and  that  the  complainant  be- 
ing a  bona  fide,  Innocent  purchaser  without 
notice,  cannot  be  made  to  suffer.  It  was  then 
averred  to  said  cross  bill  as  follows:  "That 
when  said  Ryder  delivered  said  mortgages 
nnd  notes  as  averred  In  section  4  of  this  cross 
bill,  he  Indorsed  the  two  notes  of  Brashw 
nnd  wife  In  blank  and  todorsed  on  the  two 
notes  of  John  T.  Adair  the  words  'the  provi- 
sions and  stipulations  embodied  In  the  case 
of  the  note  are  adopted  and  agreed  to  by  the 
todorser  herein.'   [Signed]  J.  W.  Ryder." 

The  praya  of  the  cross  bill  was  aa  follows: 
*nis  pnmlsea  considered,  may  it  i^ease  the 
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court  to.  decree  that  by  tli«  sales  made  by 
the  saia  Bydez  on  the  10th  day  of  Deceinber, 
1S04,  that  he  acquired  all  the  legal  estate 
Tested  In  the.  mortgagee  Mes.  X.  PhlUlsB 
and  also  the  equity  q(  redemption  residing  In 
the  mortgflgors  In  said  mortgages,  John  T. 
Adair  and  D.  E.  Brasher;  and  that  he  hav- 
ing bid  at  said  sale  for  aald  lands  a  sum  In 
excess  of  the  amount  due  him  by  the  moxt- 
gagee,  T.  S.  Phillips,  that  tboreby  and  there- 
upon the  said  debt  naa  finally  and  folio;  Bald 
and  forever  discharged  and  eztlngolshed  and 
that  hy  the  transfer  and  Indorsem^t  by  said 
Ryder  of  aald  mcotgoges  to  yoot  orattlx  aa 
BhowD.  that  she  became  Invested  with  and 
entitled,  to,  in  eq;alty  ell  the  rights  that  aald 
Byder  had  acquired  In  and  to  aald  lands  vfi- 
on  his  making  default  In  payment  of  his  note 
to  your  oratrbc,  and  that  two  yeata  having 
elapsed  atnce  the  sale  under  aald  mortgages, 
and  the  right  of  redemption  not  ha:piug  been 
exercised  by  any  having  the  right  to  redeem 
said  lands  within  the  time  allowed  by  law, 
fliat  a  perfect  legal  title  to  all  of  said  lands 
be  Tented  In  your  oratilx  and  all  right,  title 
and  interest  of  every  tcind  be  devested  ont 
of  all  sartles  to  this  eaQse  and  vested  In  your 
oratrli." 

The  otha  facts  of  the  case;  necessary  to-  aia 
understanding  of  the  decision,  on  the-  present 
appeal  an  sufficiently  atated  in  the  opinion.. 

There  was  a  motion,  made  by  the  com^piain- 
ant  In  the  origbial  bill  and  the  other  dsfoid- 
ants  to  the.  blU  to  dlsr^ly  the  cmsa  blU  of 
Mrs..  Woodruff  for  tha  want  of  eqplly.  This 
motion,  was  anstalned.. 

Oa  tho  final  snbmlsslQa  oC  the  eanse  sson 
the  pleadings  and  proof,,  the  idiancellor  gsan^ 
ed.  the  relief  prayed,  for  In  the  original  bin 
and  la  the  cross  bill,  of  Mxa.  T„  B.  Philip 
and  ordared  according.  From  this,  deccee 
Mrs.  S„  E.  Woodruff  appealsi  and.  assigns  as 
error  ttifcdefxes  sustaining,  the  motion  to  dis- 
miss ha  cross  bill  tut  ths  want  of  equity, 
and  the  oeodUIon  of  the.  final  decree  In  Ibe 

SamL  Wfll  John*,  for  aintellant;  Ezmx, 
Bowie  &  Blzon  and  Browas  *  Qcyer,  Dor 
aHidteea* 

HABAX^OM,  J..  The  motion  to  dismiss  for 
want  of  eqnJJy.  £or  all  die  purposes  of  the 
motloa»  admitted  all  the  statements  of  the 
cross  blUi  to  be  true,  and  the  chancellor  waa 
oiM  authorlnd  in.  passing  on  the  motion,  nor 
ore  we,  la  review  at  his  ruling,  to  look  Into 
the  answeses  to  tks  CEoasbUl  and  proofs  hi  the 
original  cause,  bot  the  moUm  la  to  be  deter- 
mined npon  an  Inspection  ot  ib&  ecoss  bill 
Itself,  In  its  H4atlou  to  the  original  bOL— 
Xranunell  t.  Pennington,  4S>  Ala.  678;  Seals 
T.  Koblnsn,.  TS  Ala.  868. 

Seetlim  IMO  ot  the  Code  provtdo,  mat 
"where  a  power  to  sell  lands  Is  glTOi  to  the 
grantee  In  any  mortgage,  or  othor  eooTeyancc^ 
Intended  te  secure  the  payment  of  money, 
the  power  Is  part  of  the  securl^r.  end  may  be 
execoted  bj  any  person,  ec  the  pecsonal  rep- 


resentative of  sny  pexson,  who  hs  assign - 
ment,  or  otherwise,  becomes  entitled  to  tht> 
mon^  thus  secured." 

>  Undec  the  averm^ta  of  the  cross  bill,  the 
assignment  by  Mrs.  Phillips- to  Jesse  W.  By- 
der, of  the  two  mortgages  held  by  her,  and  oT 
the  noties  they  secured.  Invested  him  with  the 
power  to  foredoee  the  same  In  equity,  or  to 
sell  the  property  under  the  powers  contalnal 
In  the  mortgages,  as  fully  a&  tiiO:  mortgagee 
herself,  btfore  she  assigned  said  notes  and 
mortgases,,  could  have  doae«— WUdsmitk  t. 
Tracy.  80  Ala.  2S8;  Martlniw  t.  Unds^  ^ 
Ala.  834»  8  South..  787;  Mmam  Beard,  93 
AJa.86..S8oatfa..635. 

The  fact  that  Byder,— the  assignee-  vt  the 
Adalc  mortgage,— purchased  at  hte  own  eele. 
net  having  the  powen  to  do  so,  confecred,  by 
the-  montgoge,  did  not  on  that  account,  avoid 
the  sale.  It  was  voidable  at  tiie  option  ot  the 
mtnrtgagor,  exorcised  within  two  years,  but 
valid  as  to  all  other  parties,  notwithstanding 
the  statute  of  fraud&— Authorities  supra;.  Co- 
mes T.  Sheeban,  74  Ala.  4S3;  Alexwder  t. 
Hill,  88  Ala.  487,  7  South.  238^  16  Am.  St 
Bep.  55;  Cooper  t.  Homaby,  71  Ala.  62; 
HajTis  t.  ^liUer,  Id.  26;  McHan  t.  Ordway. 
76- Ala.  847;.  Code,  ft  3506. 

In  a  case  el^  the  hind,  the  mertgagov,  or 
person  claiming  under  him  fat  prLvilT,  may 
disaffirm  the  sale  and  redeem^  &e  deeOon 
to  do  so  being  seaaonebly  espceaeed.  As  to 
him,,  until  bamed  ot  fads  election  te>  redeem, 
the  nuvtgnge  has  not  been  ahealatdy  and 
finally  flondosed,  and  the  martgegpr,.  sir  the 
penson  sncoeedlng  Id  his  estSite,  contlnaes. 
In  contemplation  of  egelty,  t»  be  the  real 
awn«  o£  the  tee.— liOvelace  tl  Hntdilneon, 
106  Ala.  417,  .  17  SontiL  628.  Tber  Bnasher 
mortgage  te  Mxa.  PhUUps  did  aothoaise  the 
moctgagee,  oa  her  t£ansfenee>  tcb  porohaae  at 
a,  foreclosure  of  tlw-  mortgase  nnder  Us  pew- 
u;  and,  pixraeedlng  unds*  tiie  pewn  coofer- 
red(.  Sydnr,  its  transtaeee  fRHn  the  anrtga- 
gpe,  advertised  and  sold  the  lands'  mortga- 
ged*  and  hims^  becsjue  the  pnediaser,  as 
be  did  at  the  sale  nudes  Out  Adeia  mortgage. 
But,  nnder  neither,  did  he  seoelve  a  deed,  bat 
Boeiely  a  ccstlfioate  ttma  tbe.-  anotlonew,  of 
aate  uid  his  purchase  under  each  mortgage. 
Xhlff  sale  under  this  mostgage  was  «  tere- 
dosnre  and  cut  off  the  equity  of  redemption. 

These  purchase*  by  Bydes,.  atthontfi  he 
oonld  not  hav«  maintained  imder  tbem,  mtlsBS 
of  ejectment  at  iaw,  did,  howerer,  giise  him 
ai  right  to  eemp^  (be-  mmrtgageet  Iflra.  FbU- 
lipB,  by  apedflc  pnformance,  to  convey  to 
him.— Cooper  t.  Homsby,  71  Ala.  GS. 

After  the  pnrdiaee  undw  tiie  Adair  nmt- 
gage,  and  aftw  the- two  years  toe  the  excTdae 
of  Adalr^  right  eC  redemption  had  passedi,  and 
after  the-  flivecloBure  ot  the  eqnJty  of  redemp- 
tion under  tbe  Brasher  mortgage,  Rydw,  de- 
siring to  borrow  mon^  flmn  Bin.  Woodmlt 
obtained  from  ber.  on  Uie  1st  Janosty.  1886,  a 
loan  of  8778.  and  to  secnre  tiie  same,  trsn^ 
f erred  to  h^.  as  is  alleged,  all  his  rl^t,  title 
and  interest  In  and  to  said  Isnda  bydeltverlnf 
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to  hec  OA.  collateral  gecuiltXi  each  of  aald  mort-, 
cages  and  notes^  aodi  the  memosaDda  of  sales 
made-  bj  tbe-  auctioned,  by  IndorslnK  sold 
notes  and  mortgages  and  memoranda'  to  her. 
The  rlghli  of  B^dior;  under  his  sales,  to  aeek 
and  enforce  In  equity  a  confirmation  th^eof, 
and  coQTeyances  to  him  from  the  mortgagors, 
by  this  transaction  by  him.  with  Mrs.  Wood- 
ruft.  Inured,  to  ben  benefit,,  andi  was  intended 
by  Ryder,  and  so  accepted  by  her,  aa  a  se- 
curtty  fbr  the  dW)t  he  owed  Bar  for  the  money 
be  boixiowed,.  He  had.  an  Interest,  Incident 
to  and  Inherihg!  in.  t&e  lands,  bestowedi  by  tile 
mortgagwa  themselVeB,  and' an  equltablfe  right 
to  tbe  oouflkmatian  ol  his  sales  so  aS:  to  ae- 
cuoe-  tt}6:  legal  la  contcadisttnctlan  to  the'  eq- 
uitable tltie  tti  himself  to  them,  and  this 
Interest  he  duly  assigned  to  Mrs.  Woodlmff 
as  a  security  for  the  debt  he  owed  her.— 1 
Jones,  Mortgc  §  saOa;  WeUs  v.  <2ody,  112 
Ala.  278,  20  Sooth.  381;   Bank  t.  Ycnrng 
<MimL)  5a>  N.  W.  eSO.   Whether  this  be  styl- 
ed an>  equitable  mortgage'  or  lien  can  make 
no  dlffereoce,  since  the  transfer  was  for  the 
secnrl^  for  a  debt   "There  are  many  khids 
of  equitable:  moctgagei^.  as  there  are  variety 
of  ways  In  which  parties  ma;  contract  for 
security  by  pledging  some  interest  In  lands, 
WhatevCT  the  form  of"  fbe  contract  may  be, 
If  it  ib  Intended  tiiereby  to  create  a  security, 
it  Is  an  equitable  mortgage,  that  1^  of  course, 
If  It  Is  not  a  l^r  mortgage."— Hall"  v.  Rail- 
road Co..  58  Ala.  10,  22,   "Tt  the  transaction 
resolve  Itself  Into  a  security,  whatever  may 
be  Its  form;  it  is  in  equity  a  mortgage  lien," 
—Flags  T<  Mann,.  2  Sumn.  486,        Fed„  Cas. 
Xo.  4.847;  13  Am.  &  Eng.  Enc.  Law,  608. 

In  Newlln  v..  McAfee,  64  Ala.  364,  It  was 
sold:  "The  form  of  the  agreement  is.  not 
material:  Operative  words  of  conveyance  are 
not  essential  to  the  creation  of  a  charge,  or 
trust,  which  a  court  of  eqplty  will  enforce 
as  a  mortgfige.  It  Is  the  Intention  of  the 
parties  to  charge  particular  property,  eights 
of  proparty,  or  credits,  with  the  payment  of 
debts,  which  the  court  will  regard.  When 
that  Intention  Is  deduclble  from  their  agree- 
ment the  court  will  give  ^ect  to  It,  and  the 
equity  created  will  prevail  against  all  others 
than  Innocent  purchasers  for  value."— 3  Pom. 
£q.  Jur.  {  1237;  Wood  v.  Manufacturing  Co., 
100  Ala.  326,  13  South.  948,  46  Am.  SL  Rep. 
56;  Boss  v^  Perry,  105  Ala.  633,  16  South. 
915. 

On  the  averments  of  the  cross  hill,  there- 
fore, the  right  that  Mrs.  Woodruff  derived 
by  said  transfers  from  Ryder,  created  in 
her  as  to  Ryder  and  Mrs.  Phillips  a  lien,  In 
the  nature  of  an  equitable  mortgage,  on  the 
lands  In  qiiestlon.  She  Is  no  Intruder,  there- 
fore. In  this  lltigatloQ.  She  acquired  by  her 
transfers,  according  to  the  averments  of  the 
cross  bill,  the  same  right  to  a  conflrmatlon 
of  Ryder's  sale  that  he  had.  and  to  have  said 
sale  confirmed  and  the  legal  title  to  said  lands 
Invested  in  her,  as  a  security  for  her  debt— 1 
Jcmea,  Mor^.  1  820a. 

It     DKged  that  this  lien  cannot  be  main- 


tained, since  the  cross-  bill  shows  it  arises 
Qut  of  a  deposit  of  title  deeds,  which  cannot 
be  done  under  our  decisions.— Lehman,  Ducr 
&  Co.  V.  Collins,  68  Ahi.  127.  The  bill,  how- 
ever, does  not  show  that  the  lien  claimed 
arose  from  the  deposit  of  title  deeds,  but 
quite  to  the  contrary,  and  the  case  cited  has 
no  relevancy  to  the  facta  of  this  case.  The 
lieu,  here  arose  from- the.  transfer  of  a  security 
of  a  debt  presently  oontcacted,— the  right  of 
Ryder  to.  said,  mortgages  and  to  have  his  sale 
under  them  confirmed  In  eqMlty  £or  his  bene- 
fit,—and  this,  hii  the  sense  refemed  to  la  said 
decision,  was  not  a  mortgage  arising  from 
the  mere  d^oslt  of  title  deeds. 

The  cross  bill  avers  that  complainant  thoe- 
In.  at.  the  time  she  made  said  Loans,  to  Ryder 
and.  received,  from,  him  said  transfers,  had  no 
knowledge  or  notice  of  any  claim  of  Mary  J. 
Adair  In  or  to  said  notes  and  mwtgages.  She 
was,  therefore,  as  to  Mrs.  Adair,  on  these  aver- 
ments, a  bona  fide  purchaser  for  value  with- 
out notice.  Mrs.  Adair's  deed  to  Smith  Bros., 
and  thehrs,  by  quitclaim  to  J.  T.  Adair,  his 
conveyance  of  the  same  to  the  Brashers,  and 
their  mortgage  to  Mrs.  Phillips,  were  all  of 
record  In  the  probate  office.  The  deed  from 
Mrs.  Adair  to  said  Smith  Bros.,  was  signed, 
not  only  by  herself,  but  by  J.  T.  Adair,  the 
two  Being-  laie  joint  .ownws'  of  the  property, 
—Mrs.  Adair's  Interesti  arising  under  her  ex- 
emption to  the  homestead  of  her  deceased 
hnsbaod.  Her  bill,  indeAnlte  br  avearmenfis  of 
an  escrow^,  shows  that  this  deed,  was  not 
ddlvered  by  her.  to  Smith  Bros.,  but  whs  kept 
In  the  hands  of  T.  T.  Adair,  her  joint  goantor, 
not  to  be  dellvra^d  until  Smith  Bros,  had 
time  to  examine  and  become  satisfied  with 
the  title,  and  that  they,  accordingly,  investi- 
gated' the  title'  and  found  It  to  be  misatlaflic- 
tory.  But  the  bill  goes  on  to  aver,  that  said 
deed  was  delivered  to  Smith  Bros.,  throu^ 
the  agency  and  complicity  ot  said  J.  T.  Adair 
and  h:  W.  Pbllilps,— the  latter  acting  as  the 
agent  and  husband  of  Mrs.  T.  S.  Phillips  In 
the  transRctlon.—and  that  said  Smith  Bros., 
on  the  12th  October,  1893,  conveyed  the  lands 
back  tO'  said  J.  T.  Adair  by  quitclaim  deed. 
It  further  shows  that,  thereafter,  on  the  26th 
October,  1893,  said  J.  T.  Adhlr  and  his  wife, 
executed  a  warranty  deed'  to  said  lands,  to 
D.  E. '  and  Henrietta.  Brashw,  who  in  turn, 
on  the  Ist  November,  1893,  mortgaged  the 
same  to  Mrs.  T.  S.  Phillips.  It  is  further 
avemed,  that  all  this  was  done  by  the  pro- 
curement of  said  J.  T.  Adair  and  H.  W.  Phil- 
Hps,  In  order  to  devest  the  title  out  of  com- 
plainant, Mrs.  M.  J.  Adair,  and  to  get  It  Into 
said  J.  T.  Adair,  so  that  he  coold  thereby, 
secure  a  debt  he  owed  Mrs.  Phillips,  the  wife 
of  said  H.  W.  Phillips. 

Unless  there  was  a  delivery  of  the  deed  by 
the  grantors  to  a  third  person,  not  a  party  to 
the  instrument  it  does  not  come  within  the 
meaning  of  an  escrow.  The  grantor  must 
have  surrendered  control  over  It  Nor  can  the 
deed  be  delivered  for  such  purpose  to  the 
Krante&— 1  DevL  Deeds,  1 812;  11  Am.  &  Eng. 
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Eiic.  Law  <2d  EM.)  833,  336.  There  does  not 
appear  to  have  been  any  peraon  designated  by 
the  parties  who  was  to  receive  the  deed  In  es- 
crow, but  It  does  appear,  that  one  of  the  gran- 
tors therein  retained  the  deed  In  his  custody 
and  delivered  it  to  Smith  Bros.  Mrs.  Wood- 
ruff, as  she  avers,  In  making  the  loan  to  Ry- 
der, acted  bona  fide,  withont  any  knowledge  or 
notice  of  the  claim  by  Mrs.  Adair,  growing 
out  of  the  alleged  nondelivery  of  the  deed  to 
Smith  Bros.,  but  she  acted  on  the  faith  of  the 
status  of  the  title  such  as  the  public  records 
showed  It  at  the  time  to  be.  Under  these 
conditions,  we  must  hold  that  Mrs.  Adair's 
deed  to  Smith  Bros.,  as  to  Mrs.  ■Woodruff  was 
delivered  and  took  effect  as  a  deed  from  Its 
date,  and  that  Mrs.  Woodruff  Is  not  to  be  hin- 
dered In  the  assertion  of  her  rigbts  by  the 
claim  of  Mrs.  Adair. 

The  decree  dismissing  the  cross  bill  for 
want  of  equity  must  be  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 

SHAltPE  and  DOWDELL,  JJ.,  dissent 


a07  La.) 

U  J.  HBSTIEB  &  CO.  T.  A.  CHEVALIER 
PAVING  00.,  Limited.  (No. 
14.029J1 

(Supreme  Court  of  Lonislana.    Dec.  2,  1901.) 

APPEAL  —  DISMISSAL  —  BOND  —  ARBITRATION 
—RETURN  —  JOINT  ADVENTURE  —  ACCOUNT- 
ING-CONSTRUCTION OF  AGREEMENT-nJUDI- 
CXAL  SEQUESTRATION. 

On  Motion  to  Dismiss. 

1.  The  appeal  of  particular  i^pellant  will  not 
be  dismissed  In  limine  on  the  ground  that  he 

has  DO  interest  to  appeal,  when  the  whole  case 
is  before  the  court  on  appeals  of  others,  and  an 
examination  of  the  entire  record  would  be  req- 
nisite  to  ascertaio  the  relations  of  parties. 

2.  Where  appellant  furnishes  an  appeal  bond 
for  the  amount  fixed  by  the  court,  the  appeal 
will  be  maintained  as  devolutive,  even  it  the 
bond  be  too  small  for  a  suspensive  appeal. 

On  the  Merits. 

3.  The  amicable  compounder  not  having  been 
sworn,  and  some  of  the  facta  not  haTlns  been 
placed  before  him  in  the  arbitration,  nia  re- 
turn was  properly  annulled. 

4.  An  amount  paid  by  one  of  the  parties, 
which  is  charged  ou  joint  -account,  and  after- 
ward credited  on  the  personal  account,  is  a 
proper  showing  of  indebtedness  and  crediL 

5.  The  weight  of  testimuny  sustains  an  item 
for  cement  used  for  joint  account. 

0.  Credit  is  entered  corresponding  with  re- 
mittitur made  by  plaintiff. 

7.  A  corporation  may  not  have  power  to  bind 
itself  aa  a  partner,  but  may  bmd  itself  to 
share  in  the  profits  of  contracts  it  is  author- 
izcti  to  perform  with  any  oae  from  whom  it 
receives  adequate  coiisideration, 

S.  Plaintiff,  under  the  agreements,  had  an 
interest  in  the  sums  earued. 

9.  Where,  In  an  article  of  agreement  to  sub- 
mit to  an  nmicable  compounder,  parties  make 
admissions  in  matters  not  to  be  submitted  to 
him,  there  is  no  reason,  in  case  it  becomes  evi- 
dent that  it  was  not  at  all  a  matter  iu  wliich 
there  was  any  difference  between  them,  not 
to  give  it  cowuderation;  and,  farther,  where  it 

*  Renurlng  dwiltd  Juna  18,  IMI, 


was  made  manifest  by  the  testimony  that  it 
was  correctly  charged,  the  finding  of  the  dis- 
trict court  decreeing  that  it  waa  correctly  Pur- 
ged will  not  be  disturbed. 

10.  An  amount  earned  In  a  joint  venture  un- 
der a  contract  with  the  United  States  ^vem- 
ment  was  properly  charged. 

11.  The  demand  of  the  intervener  on  appeal 
to  set  aside  agreements  between  plaintiff  and 
defendant  in  order  that  she  may  recover  her 
claim  is  rejected,  aud  the  judgment  Id  this  re- 
spect remains  undisturbed. 

1^,  There  was  a  judicial  sequestration,  and  a 
sequestrator  appointed  contradictorily.  The 
use  of  the  word  "recelTer"  was  a  misnomer. 
He  was  appointed  to  collect  IriUa  and  to  pre- 
vent loss,  xbe  sequestration  was  maintained, 
and  the  judicial  sequestrator  ordered  to  de- 
liver the  property,  after  deducting  his  costs 
and  reasonable  charges.  There  is  aothlug  in 
this  suggesting  Irregnlaiit7  w  a  rectiver's  over- 
charge. 
(SyUabuB  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  John  St.  Paul.  Jndge. 

Action  by  L.  J.  Meatier  ft  Co.  against  the 
A.  Chevalier  Paving  Company,  Umited.  Ma- 
rie L.  Delcalzal  Intervoies.  From  the  Judg- 
ment, the  defendant  and  H.  B.  McMmrray,  re- 
ceiver there<tf,  as  well  as  the  InterveDer,  ap- 
peal. Modified. 

Dinkelsplel  &  Hart,  for  appellants  A.  Che- 
valier Paving  Co.,  Limited,  and  H.  B.  Mc- 
Murray.  Henry  Chiapella,  for  appellant 
Marie  Louise  Delcalzal.  Benjamhi  Bice  For- 
man,  for  appellees. 

On  Motion  to  Dismiss. 

NICHOLLS,  C.  J.    The  plaintiffs  move  to 
dismiss  the  appeal  of  H.  B.  McMurray,  re- 
ceiver, on  the  grounds:   (1)  That  be  has  no 
Interest  in  the  controversy  between  plaintiff 
and  defendant,  and  was  only  appointed  for 
the  purpose  of  collecting  the"  paving  certifi- 
cates pledged  by  defendant  to  plaintiff.  (2; 
The  district  Judge  had  no  power  to  grant  to 
H.  B.  McMurray  a  suspensive  appeal  from 
a  money  Judgment  exceeding  $2,000  ou  a 
bond  of  $250,  and  the  order  for  a  suspensive 
appeal  should  be  rescinded,  and  Is  not  sufil- 
clent  to  give  this  court  Jurisdiction  of  the 
appeal.   The  application  for  the  dismissal  of 
this  appeal  Is  supported  by  no  brief  in  behalf 
of  the  same.   Counsel  can  scarcely  expect 
this  court  to  seek  and  ascertain  for  Itself  the 
facts  on  which  such  a  motion  Is  baaed.  Wi> 
are  told  that  the  receiver  bae  no  Interest  i« 
appeal,  but  the  lower  court,  which  was  fully 
advised  of  the  situation,  granted  him  one. 
And  we  are  Informed  by  api)cUants'  brief 
that  the  appellee  made  an  unsuccessful  at- 
tempt In  the  lower  court  to  have  the  wder 
for  the  same  rescinded  on  the  ground  of  want 
of  Interest.   In  order  to  ascertain  what  In- 
terest the  receiver  has  In  the  matters  Involved, 
and  what  Issues  he  has  raised  or  proposes 
to  raise  on  appeal,  we  would  have  to  examine 
a  very  large  transcript,  without  any  aid  or 
assistance  from  counsel,   llie  whole  case  Is 
before  us  on  apfical  of  other  parties,  and  from 
the  Information  to  be  obtained  bj  us  later 
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we  wiU  be  able  to  deal  advisedly  with  the 
rights  of  all  parties.  If  the  receiver  has  no 
interest  In  the  controrersy,  we  can  so  de- 
clare at  that  time.  Succession  of  Fortler,  M 
La.  Ann.  1567,  1668,  26  South.  564.  The  re- 
ceiver, as  appellant,  furnished  a  bond  of 
appeal  for  $250,  the  amount  of  bond  ordered 
by  the  court.  The  appeal  cannot  Ik  dismissed 
on  the  ground  that  the  amount  Is  too  small. 
The  aK>eal  ts  (ood  at  least  as  a  devolutlTe 
appeal. 

For  the  reasons  assigned,  the  application  Is 
denied. 

On  the  Merits. 

(May  26,  1902.) 

BREAUX,  J.  Plaintiff  claims  from  defend- 
ant part  of  the  proceeds  of  a  joint  venture. 
Plaintiff  advanced  funds  to  the  defendant  to 
enable  It  to  execute  contracts  awarded  to  it 
to  pave  streets.  PlaintifF  and  defendant 
iigreed  to  submit  their  differences  to  an  am- 
icable compounder.  After  he  had  made  re- 
turn of  his  action  into  court,  and  the  Judge 
had  homologated  it,  and  subseauently  enter- 
ed judgment  In  favor  of  plaintiff  for  the  bal- 
ance found  due  by  defendant,  on  application 
of  the  defendant  for  a  new  trial  the  court 
annulled  the  SLnding  of  the  amicable  com- 
pounder, and  again  rendered  judgment  in  fa- 
vor of  plaintiff,  after  having  deducted  Items 
not  passed  upon  by  the  amicable  compounder, 
as  they  had  not  been  brought  before  him  for 
arbitration.  This  Is  the  Judgment  before  us 
on  appeal.  Mrs.  Delcalzal,  a  judgment  credit- 
or of  the  defendant,  Intervened  In  this  suit, 
and  asked  for  jndgm^t  recognizing  her 
claims,  and,  further,  that  the  claim  made  by 
the  plaintiff  against  the  defendant  be  rejected 
to  the  extent  oC  her  interest,  and  her  judg- 
ment paid.  In  the  course'  of  the  litigation, 
U.  B.  McMurray,  sheriff,  was  appointed  re- 
cover. The  district  court  rendered  Judgment 
in  favor  of  the  plaintiff  against  the  defend- 
ant hi  the  sum  of  $4,938.49,  with  legal  In- 
terest from  December  22,  1897,  subject  to  a 
credit  of  ?1,0M.77.  The  court  maintained 
the  Judicial  sequesti'atlon  which  had  been  Is- 
sued, and  under  which  paving  certificates  Is- 
sued by  the  city  engineer  of  New  Orleans 
bad  been  sequestered,  and  recognized  a  lien 
in  favor  of  plaintiff,  and  ordered  that  It  be 
paid  by  preference  from  the  proceeds  of  these 
certificates.  To  that  end,  Mr.  McMiu-ray,  civ- 
il sheriff  and  receiver,  after  having  deducted 
his  costs  and  reasonable  charges,  was  or- 
dered to  pay  to  plaintiff  in  liquidation  the 
funds  in  his  hands  arising  from  the  collection 
of  these  paving  certificates,  and  to  hand  over 
to  the  plaintiff  the  paving  certiflcatea  remain- 
ing In  his  possession  which  had  not  yet  been 
collected.  The  right  was  decreed  to  plaintiff 
to  recover  from  the  succession  of  Molse  an 
amount  to  which  we  will  refer  hereafter. 
With  reference  to  the  intervener,  the  court 
maintained  the  Intervention  and  third  oppo- 
sition of  Mrs.  Marie  Louise  Delcaizal  to  the 
extmt  ot  recognldng  bar  as  a  judgment  end* 


Itor  of  the  defendant  for  the  amount  claimed 
to  be  paid  from  the  paving  certificates  after 
satisfaction  of  plaintiff's  claim,  and  the  right 
was  reserved  to  her  to  compel  plalutilf  to  ac- 
count to  her. 

We  have  found  no  dlfllculty  In  arriving  at 
the  conclusion  that  the  report  of  the  amicable 
compounder  is  not  authoritative,  and  to  be 
takoi  as  the  basis  of  a  Judgment.  It  was  an- 
nulled for  good  cause.  The  amicable  com- 
pounder had  not  taken  the  requisite  oath,  and 
all  needful  facts  were  not  furnished  him  to 
enable  him  to  make  a  complete  return.  The 
finding  of  the  amicable  compounder  was  an- 
nulled by  the  district  court,  and  no  suflBclent 
complaint  Is  made  in  the  pleadings  to  bring 
up  the  lower  court's  ruling  for  review  on  ap- 
peal as  relates  to  this  finding.  We  take  It 
that  plaintiff,  in  whose  favor  it  was  rendered, 
does  not  seriously  complain  of  the  decree 
setting  It  aside.  Hie  compounder  evidently 
has  business  training,  and  while,  for  good  rea- 
son, bis  report  was  annulled  for  cause  not  in 
his  control,  yet  It  may  be  consulted  to  the 
extent  that  It  may  assist  In  arriving  at  a 
conclusion. 

Defendant  complains  of  the  court's  ruling 
under  which  evidence,  over  its  objection, 
was  admitted  to  support  claims,  which  was 
inadmissible  under  the  pleadings,  because,  It 
urges.  It  was  evidence  of  one  of  the  defend- 
ants' personal  indebtedness,  and  not  of  cor- 
poration indebtedness  of  defendant.  We 
have  not  found  that  this  evidence  was  inad- 
missible. There  must  be  an  end  to  all  things, 
even  to  lawsuits,  and  a  ruling  to  that  end  ad- 
mitting testimony,  unless  manifestly  errone- 
ous, affords  no  good  ground  to  set  aside  a 
decision  In  so  far  as  it  appears  to  have  done 
justice  between  the  parties,  and  it  Is  manifest 
that  no  one  has  been  taken  by  surprise. 
Taking  up  the  contested  Items  of  the  account, 
we  come  first  to  the  contested  item  of  $120, 
properly  credited,  as  we  think.  We  have  not 
found  that,  as  charged,  in  the  acts  of  plain- 
tiff and  approved  by  the  Judgment,  defendant 
was  made  to  lose  it.  Taking  up  the  different 
credits  to  which  the  defendant  is  entlUed,  the 
next  Item  in  dispute  Is  an  amount  for  cement. 
The  court  a  qua  was  not  Impressed  by  de- 
fendant's denial  of  Indebtedness.  We  have 
not  found  that  the  testimony  would  warrant 
us  in  striking  out  this  Hem.  This  brings  us 
to  an  item  of  $141.^,  with  interest,  being  bal- 
ance on  account  current  between  A.  Chevalier 
Individually  and  the  plaintiff.  It  is  of  a  date 
anterior  to  the  date  the  corporation  was  form- 
ed, and  was  In  no  way  due  by  the  defendant 
company.  Plaintiff,  a  few  days  after  the 
judgment  had  been  signed  In  the  lower  court, 
to  quote  from  the  motion,  "to  avoid  all  pos- 
sible question  should  an  appeal  be  taken," 
remitted  from  the  amount  of  the  judgment 
"the  balance  of  statement  A,  viz.,  one  hun- 
dred and  forty  one  and  'Vioo  dollars  ($141,- 
24)."  It  follows  that  the  Interest  on  this  ac- 
count heretofore  allowed,  of  which  defendant 
complalnB,  was  also  remitted.  Leaving  this 
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Item,  we  find  th»t  defendant  complains 
cause  tile  district  court  recognlEEed>  a  pledge 
oi!  the  paving,  oertlficatea  Issued,  to  tlifr  de- 
fendant under  a  city  ordinance.  Defendant 
cbargee,  as  relates  to  plalntlfTs  claim  to  a 
pledge,  tbat  It  (plaintiff)  expressly'  repudiated 
the  written  contract  which  gave  them  the 
pledge,  and  <iuate8  the  following,  from  plain- 
tiff's petition,  regarding  the  contract  of  pledge, 
"That  said  document  was  not  the  Qontrart' 
lietween  the  parties..  The  plaint  sought  to 
repudiate  the  contract  in  part,  but  It  alleges 
regarding  it  that  its  "object"  and  "end"  were 
to  enable  plaintiff  to  let  It  be  known  to  the 
abutters  of.  property  on  atjieets  on  which  tli£ 
paving  was  done  that  the  parties  bad.  an.  In- 
terest, and'  were  authorized,  to  collect  from  the 
different  abutters  the  amounts  due  to  the  de- 
fendant. The  concluding,  part  of  the  con- 
tract, not  repudiated,  as  we  take  It,  reads, 
"I..  J.  Hestler  &  Go.  to  collect  all  of  said 
bills,  to  the  exclusion  of  all  other  pereons, 
until  th^  are  fully  reimbursed,  and  to  receipt 
therefor."  This  was  a  Joint  venture  between 
the  plnintUt  and  the'  defendant,  under  the 
terms  of  which.  In  order  to  secure  plaintiff 
for  Us  ad.vanceB,  plaintiff  acquired  an  inteoest 
In  the  sums  earned.  This  was  the  condition 
of  which  It  appears  all  concerned,  had  notice. 
In  the.  pleadlngeb  in,  our  view,  the  correctness 
was  not  challenged..  On  the  contrary,  It.  was 
Slven  some,  recognition.  The  certificates, 
with  the.  exception  of  a.  few  wJiicb  had.  not 
yet  been  Issued,  found,  their  way.  In  accord^ 
ance  with  agreement,.  Into  the  hands  of  plain.- 
tiff,  by  whom  they  were  held  In  pledge  until 
they,.  In  compliance  with  the  court's  order, 
weix  delivered  to  the  sheriff  or  receiver. 

We  take  up  the  uex±  Item.  In.  the  order  in 
which  the  issues  are  presented.  It  being  the 
Plaswirtb  claim.  Plaintiff,  in  matter  of  this 
claim,  points  to  an  asserted  agreement  be- 
tweea  them  whereby  it  was  understood  that 
plaintiff  woa  to  assume  It  a&  part  of  the  dla? 
bursement.  This  was.  written  in  the- articles 
of  agroeinent  between  them  submitting  ttieir 
differences  to  an  amicable  compounder  to  be 
settled..  The  article  In  question' of  the  agree- 
uient  to  submit  does  not  suggest  any  dlffer- 
mce  regarding  this  claim,.  It  was,  to  quote 
from  the  agreement,  "assumed  by  said  firm 
as  part  of  their  disbursements."  The  firm  re? 
fcrrcd  to  was-  Mestler  &  Co.  The  claim  of 
Plaswirtb  was  for  bricks  furnished  to  plalur 
tiff  and,  defendant,  and  for  which  the  former 
paid,  and  which  was,  as  we  tliink,  properly 
charged  In  the  settlement  as  It  is  supported, 
in  addition  to  the  written  agreement  in  ques- 
tion, by  the  oral  testimony  of  witnesses. 

Anotlier  difference  grew  out  of  the  Jackson 
Barracks  contract  with  the  United  States 
govei-nment  for  paving.  We  think  that  jus- 
tice  was  done  between  the  parties  In  decree- 
ing tbat  plaintiff  was  entitled  to  half  of  the 
pDofits  and  the  defendant  to  the  other.  This 
was  the  agreement,  as  sworn  to  by  one  of  the 
jjilBintiffs.   Although  It  was  denied  by  one  of 


the  defendants,  the  fact  remains  that  plaintiff 
made  the  advances  and  assisted  In  executing 
the  Qontract:.  "Res  Ipsa  loquitur"  la  an  ap- 
plying maxim.  The  amount  allowed  was  cor- 
rect, and  we  therefore  must  decline  to  In- 
crease It  on  grounds  urged  by  plaintiff.  The 
court  allowed  $l,lffii.l6.  This,  we  think,  in- 
cludes the  whole  claim.  Plaintiff  has  claim- 
ed from  the  first  that  there  was  a  partnecsh^ 
between  Itself  and  defendant  qjaoad  the  ven- 
ture, and  that  for  that  reason  It  had  an  In- 
terest In  the  profijtB.  True,  this,  corporation 
could  not  be  a  member  of  a  partnersliia.  U 
bad  no  such  pow«r,.  yet  It  conld  bind  Itsdf  to 
the  extent  of  dividing  profits  as  a  considera- 
tion for  advances  madei  aar  we  understand 
was.  done  In  this,  case. 

The  collection  fixed  at.  $1,098.71,— an 
amount  of  which  no  account  had  been  taken 
nntU  lately,  for  the  reason  that  U  was  not 
known  by  defendant  tbat  it  had  been  collect- 
ed for  ita  account— must  be  Increased  to  the 
sum  of  f  1,133.01,  In  order  tO'  carree^iond  with 
the  aniount  heretofore  found  due.  Sncceseloii 
of  Hfolse  (not  yet  (rfBclally  reported)  107  I-a. 
— ,  31  South.  990.  We  feel  warranted,  in 
view  ot  the  argument  at  bar  and  in  the  brief. 
In  decreeing  that  the  Judgment  be  amended 
u  Just  stated. 

A.  credit  of  $52.  Is.  also  claimed  by  defend- 
ant for  paving,  done  In  front  of  the  property 
of  the  plaintiCB.  This  Is  sustained  by  the  tes- 
timony ol  one  at  iha  defend  ants.  We  have 
not  found  a.  dmial  of  tlia  coErectneia  of  tbli 
tt&n. 

The.  Intenvener's.  oLalm  laqfidres  our  atten- 
tion. We  have,  not  foundi  It  posMbla  to  ex- 
tend  the  court's,  oeoognltion  ta  any  greater 
length  than  extended  ha  the  Judgmmt  of  the 
court  a  qua.  Ta  allow  hear  datm  would  be 
to  deny,  any  effect  to-  the  agreement  entved 
Into  between  plaintiff-  and  defffltdsnt  whereby 
the.  former  was.  to  be.  secured  fair  advances 
made. 

Tiie  sheriff  was  authorized  by  the  court  to 
collect  the  bills  which,  were,  placed  in  liia 
hands,  aad  he.  was  given  tiie  title  of  ceceivs. 
We  ha,ve  not  found  emoi  In  this  and  In  tlie 
Judgment  as.  relatea  to  this  judicial  aeques- 
trator  or  receiver. 

In  appellee's  answer  to  the  appeal  It  asks 
that  the  judgment  be  am^ded.  We  have 
considered  the  grounds^  and  hma  arrived  at 
the  conclusion  that  the  amomit  of  the  Judg- 
ment,, except  In  minor  pacticulara,  should  re- 
main unchanged. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed tiiat  the  Judgmoit  appealed  from  be 
amended  by  decreasing  the  amount  of  tlie 
Judgment  from  $4,938.4fi,  with  legal  Interest, 
to  $4,SS6.49,  wUh  legal  interest  from  Decem- 
ber 22,  1897,  subject  to- a  credit  of  «l,m61. 
and  to  a  further  credit  of  ^41.24^  and  wbnt- 
ever  Intet^t  has  been  heretofore  added  there- 
to in  the  judgment  of  the  district  court  Ai 
amended,  the  Judgmoit  It  affirmed,  at  appd' 
lee's  costa. 
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(107  La.) 

I^GENDRE  T.   ASSESSOR  OF  PARISH 

OF  ST.  OHARLE®  et  aL    (No.  1433».)i 

In  n  BLFSa,.  ▲ueaaon,  et  aL 

<Snpr«nie  Gonrt  of  LonistaDa.   June  21,  1902.) 

TAZAnOH-ASSB88MBNT-INCBXAaB-^0- 
TICB— VALUATION. 

1.  PUIuturi  contentioii  that  because  by 
Judgment  of  coart  the  aaaesBmeut  of  the  Ash- 
ton  plantation,  iucluding  movablee  thereon,  wasi 
fixed  at  $67,900  for  the  ;efii  the  asaess- 
or  waa  without  authority  to-  iacresM  it  the; 
aext  year,  ISOO.  is  direcUy  negatived  by  the* 
rnling  in  War^oose  Co.  Blazrerot  90  Sooth, 
30S«  lOfr  La.  13a 

2.  -Keither  waa  it  neoesaaiiy  for  the  SBMaaor,, 
in  preparing  his  asseasment  rolla.  for  1)900,  toi 
give  previons  notice  to  the  owner  that  he  in- 
tended to  raise  the  aaeeesment  for  that  year 
«ver  the  atnouit  »t  which  it  had  been  fixed  the 
previous  year. 

3.  No  snfBcient  grounds  appear  tor  disturb- 
ing the  TalnatioD  of  the  property.  Cop  the  pur- 
pose of  taxation  for  the  year  1900,  oa  fixed  by 
the  district  judge,  and  his  judgment  is  sus- 
tained. 

(Syllabus  by  the  Court.) 

Certiorari  tn  court  of  appeals,  parlBb  of  Oi> 
leans. 

Action  by-  EmUe  Legendre  against  the  as- 
aesaoB  of  tlis  parlirti  of  St  Cnunlea  and  others., 
JndgauBot  for  defendants  was  reversed  by  the' 
court  at  aypeaiii  and  Charfes  B10ar,  asseaser, 
and  others,  apply  for  c^lorarl  or  writ  of 
nxlow.  Rews^  aod  Jodgment  «<  district: 
court  affirmed.. 

Robert  J.  Paftlns,  for  applicants.  James 
lioavidni  forreqMMkdanta. 

BLANGEihBIkt  J'-  TMs  to  ft  8ll»  «»  K- 
4BSfr  tbs-  asscnaMnt  on  the  Astiton  ptlmta- 
tkm,.  In  St.  Obarlev  parish;  for  the  year  1809. 
In  April,  1900.  ptabuur  ba«  retvncd  the  prop- 
mtf  fir-  asacssMBt  as  foHows?— 

€b  the  taDd,  seme  2^  acres  ^fiOO 

QattelhM  stock....  7,000 

Tbtal  .   962,000 

Tbs  asiseMv  did-  bmI  accept  UnBe  flgaaes. 
mAoiHted.bff  ttt-  asraar,  a«  wpMBaiUiig  tin 
aasesaeble  Tahn  of  the  property,  and  on  bte 
toUa  foe  ItOO  aSMSSiA  the  plaatatltm-  as  fol- 
]Bwa»- 

CuA  nl»  of  Iko  land  f89,«00 

Oasfa  valve  of  the  Hve  stock   9,000 

CmA  valas  of  wagnist  IroplMnanti,  etc.  2,000 

Tbtaf  ?92,000 

It  IB  onJerstood  that  the  assessment  of  the 
land  Included  the  rmprovements  upon  It,  In- 
cluding the  sugar  house  and  Its  machinery. 

Due  notice  of  the  completion  of  his  rolls 
having  been  given  by  tlie  assessor  as  required 
by  law,  and  plainUff  having  failed  to  obtain 
from  the  assessor  any  reduction,  he  applied 
to  th£  police  jury,  sitting  as  a  board  of  re- 
view, complaining  of  overassessment  and 
praying  reduction  to  the  figures  he  had  re- 
turned as  representing  the  value  of  the  prop- 
erty.  The  board  of  reviewers  did  not  agree 

>R*fawiliW  «<ol8d  June  UOl 


with  him  and  left  the  asseasment  as  tho  same 
had  been  made  by  the.  assfissor.  Whaeopon 
plaintiff  filed  his.  petltl<m,  in  the  district  court 
of  St.  Charles  parish,  In  which  he  set  up  that 
the  return  of  $67,000  as  the  assessable  value 
of  the  property,  which  he  had  made  to  the 
assessor,  was  the  amoimt  at  which  the  court 
bad  In  a  previons  suit  fixed  its  value  for  pur- 
poses of  taxation  toe  the  year  1S80,  and  that 
this  fllguv&  was  changed  hy  the  assessor,.  In 
hla  assessment  foE  1900*  without  previous  no- 
ticft  to  him  (petitioned  and  In  disebedience 
to-  the  decree  of  the  court.  He  clahns  tliat 
the  assessment  aa  made  by  the  assessor  Is  il- 
legal and  void  as  having  been  made  without 
notice  to  bim;  that  It.  Is  Illagal  as  In  form 
«id  exceaslye  and  beyond,  the  ca«b  valne  of 
the  property.  The  prayer  iB<  that  his  plea  of 
rea  Judicata  be  maintained;  that  the  assess- 
ment of  the  plantation  and  movables  be  re- 
duced to  ¥67,000;  and  that  he  recovra-  of  the 
assessor,  Individually  and  officially,  $260  as 
attorney's  fees  because  of  his  action  In  pla- 
cing a  greattf  valuation  upon  the  propoiy 
than  that  fixed  by  the  court  the  previous 
year. 

The  dJstrlct  judge-  rendered  this  Jodgment: 
—"It  Is  ordenedt  adjudged  and  decreed  that 
the  aaawment  of  the  Aahton  plantation  be 
reduced  from  eighty-five  thousand  dollacs'  to 
sizty-seveni  thousand  dollara  aad  that  the  as- 
sessor be  ordered  to  ooirect  bis  rolls,  accocd- 
Ingly,"  eta.  This.  Judgment,  howevor,  was 
not  psedleatedr  oil  the  pJ&ai  of  ves<  Judleota.  set 
up  i>y  plo^tUC,  but  en  the  evidence,  of.  value, 
a«tuaL  and  relativ^t  adduced  on.  tho  trial. 
Not  satisfied  with,  this  cedueUon,  plaintiff  ap- 
pealed te  the  caurt  of  aK>eals,  parish  of  Or- 
lems^  acdi  tbat.  tribuaal  am^ded  the  ^udg- 
msat  hp  reduclne  tiie  total  assessment  of  the 
Asbtnn  ptontation  from.  ^,000  to.  $67,000, 
and  caodemniug.  the.  assessor  to  pay  plaints 
$G0  0*  attooney's  fees— this^  lattter  predicated 
iq^oa  section  twenty-six  of  Act  No.  170  of 
1808.  Whereupoa  this-  court,,  en  the  applica- 
tion of  def  eadanbh  granted  lis  writ  to  tevlew 
this  Judgment.. 

Ruling— While  the-  plalntUTs  petition  iwajy- 
•d  that  the  assessment  upon  the  Asbton 
plantation  and  movables  be  reduced  to  $07.- 
000,  the  district  Judge  did  not  go  that  far. 
His  Judgment  confined  Its  redaction  to  the 
landed  part  of  the  property  only.  Thus,  the 
asaeseor  had  valued  the  landa  at  $66(000. 
The  district  Judge-  nedncsd  this  valuation  to 
$G7v000^  But  he  left  Intact  the  asaessm^t  <tf 
$5,000  upon  the  live  stock  and  $2,000  upon 
the  wagons,  carts,  etc.  So  that,  according  to 
the  Judgment  of  the  district  court,  the  aasess- 
ment  left  upon  the  Asliton  plantatim  and 
movables,  as  the  result  of  the  litigation  In 
that  court  was  $67,000  plus  $3^000)  plus  $2,- 
000— or  $74,000.  And  on  that  sum  the  tax 
collector  demanded  payment  of  taxes.  If 
this  were  not  the  proper  construction  to  ptit 
upon  the  Jadgm«it  of  the  district  court,  If 
tbere  were  any  doubt  as  to  Its  purport  and 
meaning,  it  would  have  been  an  easy  matter. 
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(m  application  for  new  trial,  to  have  had  tbe 
Judge  remove  tbe  doubt  by  stating  precisely 
that  the  whole  assessment  placed  on  the 
plaatatlon,  movahles  and  ImmoTables,  f92,- 
000,  was  reduced  to  (670,000,  Instead  of  that 
the  reduction  applied  only  to  the  985,000 
which  was  the  amount  for  which  the  lands 
alone  were  assessed.  The  effect  of  the  amend- 
ment of  the  Judgment  of  the  district  court 
by  tbe  court  of  appeals  Is  to  still  further  re- 
duce the  assessment  from  the  (74,<NH>  as  It 
was  left  by  the  district  Judge,  to  $07,000,  be- 
sides mulcting  the  assessor  in  penalties.  Our 
condniEdon  Is,  from  a  review  of  the  case,  that 
tbe  amount  as  fixed  by  the  district  Judge 
sbonld  not  be  disturbed. 

Plalntlff'B  contention  that  because  by  Judg- 
ment  of  court  the  assessment  of  the  Asbton 
plantation,  including  movables,  was  fixed  at 
167,000  for  the  year  1809,  the  assessor  was 
without  authority  to  Increase  It  the  next  year 
moO;  Is  directly  negatived  by  the  ruling  of 
this  court  in  Warehouse  Oo.  v.  Marrcro,  106 
La.  lao,  aO  South.  805.  Neither  was  It  neces- 
sary for  the  assessor.  In  preparing  his  assess- 
ment rolls  for  1900,  to  give  previous  notice 
to  the  owner  that  be  Intended  to  raise  the  as' 
sessment  for  that  year  over  tbe  amount  at 
which  It  had  been  fixed  the  previous  year. 
The  law  does  not  so  require.  There  la  re- 
quirement of  law  to  the  effect  tiiat  Immediate- 
ly after  completing  his  rolls  tbe  assessor  shall 
give  notice  by  publication  In  a  newspaper.  If 
one  be  published  In  tbe  parish,  and  If  there 
be  no  newspaper  published  therein,  then  by 
posting  on  the  court-house  door,  for  the  period 
of  10  days,  that  the  listing  of  the  property 
lias  been  completed  In  accordance  with  law, 
and  that  the  list  will  be  exposed  In  the  office 
of  tbe  assessor  for  inspection  and  correction 
for  tbe  term  of  10  days,  etc.  Section  22,  Act 
No.  170  of  1898.   This  notice  was  given. 

It  Is  ordered  tbat  the  Judgment  of  the  court 
of  appeals  herein  be  set  aside  and  that  tbe 
Judgment  of  the  district  court  In  and  for  the 
parish  of  St.  Charles  do  stand  as  the  proper 
adjudication  of  the  Issnes  presented— costs  of 
the  district  court  to  be  borne  by  defendants; 
those  of  the  court  of  appeal  and  of  this  court 
by  plaintiff. 
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SPKyUER  V.  MILLER,  Constable,  et  oL 
(No.  14,309.) 
(Supreme  Court  of  Louisiana.   May  26,  1902.) 

COURTS— JURISDICTION  —  INJUNCTION  —  SHnZ- 
URE  OP  HOMESTEAD— AFFIDAVIT— BOND 
— DISSOI^UTION- DAHAOB3. 

1.  Where  a  homestead  is  seized,  and  the 
Bcizure  is  eujoined,  the  matter  in  dispute  in  the 
injunction  suit  is  the  homestead,  and  not  the 
amount  of  the  judgment  sought  to  be  executed; 
and  the  injunction  suit  must  be  filed  in  an- 
nt\\M  court  than  tbat  of  the  Belaare,  If  the 
luttor  court  has  not  jarlsdiction  ratiose  ma- 
teriie. 

2.  Where  the  land  and  movables  claimed  as 
homestead  are  seized  iu  a  justice  of  tbe  peace 
court,  and  an  injunction  is  sued  out  in  the  dis- 
trict court,  the  movables  may  be  included  in 
the  iujunction,  notwithstanding  that  the  jn^ 


tice  of  the  peace  court  would  have  Jorisdictioa 
as  to  them. 

3.  Ad  affidavit  for  injunction  lu  these  words, 
"I  swear  that  all  the  facts  contained  in  the 
foregoing  petition  ere  true,"  is  sutDcieut. 

4.  Where  the  amount  in  which  bond  should 
be  ^ven  has  not  been  fixed  by  the  Judge,  the 
Injunction  must  be  dissolved,  and  cannot  be 
saved  by  invocation  of  the  doctrine  that  nn  in- 
juuctioD  will  not  be  dissolved  where  it  ap- 
pears that  another  writ  could  be  sued  out  im- 
mediately. 

&.  The  practice  of  Including  In  one  Injaoc- 
tlon  several  separate  seizures  made  by  creditors 
between  whom  there  is  do  priritv  ia  not  to  be 
encouraged,  and  can  be  sanctioned  only  in  high- 
ly exceptional  cases,  where  eTideuuy  no  In- 
convenience  can  be  occasioned  to  the  defead- 
auts  in  iuj  unction,  and  no  complication  n 
possibly  arise. 

6.  An  order  requiring  a  bond  to  t>e  given  is 
favor  of  each  of  the  defendants  Is  not  com- 
plied with  by  giving  bond  In  favor  of  Oie  de- 
fendants jointly. 

7.  StatntotT  damages  on  the  dissolution  of  an 
injunction  will  not  be  allowed  where,  the  m«its 
not  havlnK  been  gone  into,  tiie  court  cannot 
say  that  the  equitable  rauedy  of  injnnctim  has 
been  abased. 

(Syllabus  by  the  Court) 

Appeal  from  Jndidal  district  court,  parish 
of  St  Landry;  Edward  T.  Lewis,  Jndge. 

Action  by  Joseph  0.  Speyrer  against  Felix 
Miller,  constable,  and  others.  Judgment  for 
plaintiff,  and  defoidant  Millar  tm/oalM.  Be- 
versed. 

William  J.  Bandog  for  appellant  Chirles 
Frederick  Qarland,  for  appellee. 

PROVOSTY,  3.  Three  of  the  creditors  of 
the  plaintiff,  Joseph  Speyrer,  obtained  Judg- 
ment against  him  Ui  the  Justice  of  the  peace 
court,  and  caused  execution  to  Issue  against 
him,  and  his  property  to  be  seized.  Between 
these  creditors  there  existed  no  privity  of 
interest.  Tbe  Judgments  and  the  executioos 
were  separate.  The  property  was  already 
under  seizure  by  virtue  of  an  execution  issu- 
ed by  the  district  court,  and  the  seizures  were 
made  on  the  top  of  this  other  seizure,  and  there 
was  pending  in  tbe  district  court  an  Injunc- 
tion suit  Involving  the  question  of  the  lia- 
bility of  said  property  to  seizure;  the  ssme 
being  claimed  to,  the  homestead.  Under  these 
circumstances,  it  was  thought  advisable  to 
stay  proceedings  on  the  three  seizures  until 
this  question  of  homestead  should  have  beeu 
determined  in  the  district  court  suit,  and  ac- 
cordingly the  parties  entered  into  an  agree- 
ment to  that  effect,  and.  In  pursuance  of  this 
agreement,  proceedings  were  stayed  on  the 
three  seizures.  And  so  matters  remained  un- 
til the  termination  of  tbe  district  court  suit 
when  the  constable  proceeded  to  advertise 
the  property  for  sale  without  renewing  bis 
notice  to  the  seized  debtor  that  he  would 
Bo  proceed  unless  the  debt  was  paid.  Tbe 
district  court  suit  had  been  settled  without 
a  trial,  and  therefore  had  not  determined  the 
question  of  tbe  allied  exemption  of  the  prop- 
erty from  seizure.  In  proceeding  with  the 
three  executions,  the  constable,  for  economy's 
sake,  consolidated  tbe  three  notices  of  sale 
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Into  one,  heading  It  with  tbe  titles  of  the 
three  suits,  and  announcing  that  the  sale 
was  being  made  to  satisfy  the  three  writs. 
The  plaintiff  then  wait  Into  tbe  district  court 
and  sued  out  tbe  present  injunction.  The 
«ronndfl  of  Injunction  are:  Ftast,  that  at  tbe 
time  of  the  advertisement  the  writs  In  the 
oonstable's  bands  had  expired;  second,  that 
plaintiff  **has  never  been  uotlfled  of  the  ad- 
vertisement of  his  said  properties  for  sale, 
nor  of  the  contemplated  date  of  the  sale  there- 
of, nor  has  he  he&i  notmed  to  appoint  an  ap- 
praiser on  a  date  fixed  to  meet  the  appraiser 
to  be  selected  by  the  plaintiffs  to  appraise  his 
property  before  the  sale  thereof;  third,  that 
the  property  Is  exempt  from  seizure  under  the  , 
liomestead  law,  except  tbe  roan  horse,  the 
buggy,  and  the  cow  Betsy,  which  are  exempt 
because  not  bdon^ng  to  tbe  plaintiff,  but 
to  his  children.  The  constable  and  all  the 
creditors  In  tbe  admres  wen  made  defend- 
aota.  They  excepted  that  the  district  court 
could  not  ^oln  the  jwocess  of  the  Justice 
court  This  exception  was  overmled  as  to 
the  immoTables,  and  sustained  as  to  the  moT- 
ablee.  Defendants  then  further  excepted  on 
the  grounds  that  the  affidavit  was  Insufficient, 
that  the  order  granting  the  injunction  does 
not  fix  the  amount  of.  tbe  bond  to  be  furnish- 
ed, that  there  was  a  mlsjolndw  of  parties,  i 
and  tbat  the  bond  Is  a  Joint  one,  and  does 
not  name  the  amount  of  the  obligation  of 
the  plaintiff  and  bis  surety  towards  each  of 
the  three  defendants.  They  prayed  the  dla- 
sdutlon  of  the  writ,  with  statutory  damages. 
These  ^ceptlons  having  been  overruled,  the 
defendants  onawered  to  the  merits;  pleading 
—FlrBt,  tbat,  In  view  of  the  fact  that  the 
proceedings  under  tbe  writs  were  stoyed  In 
pursuance  of  an  agreement  with  plaintiff,  the 
lauer  Is  estopped  from  taking  advantage  of 
the  expiration  of  tbe  writs;  second,  "that 
the  stay  of  execution  granted  by  the  district 
court  In  plaintiCTs  suit  against  Berkson  Bros, 
operated  a  stay  of  execution  of  other  execu- 
tions until  the  determination  of  said  injunc- 
tion suit;  third,  tbat  plaintiff  was  served 
with  all  legal  notices  required  by  law;  fourth, 
that  "the  only  legitimate  manner  of  legally 
testing  the  value  of  the  homestead  claimed 
by  this  plalntm  is  as  provided  under  article 
244  of  the  constitution  of  Louisiana  for  the 
year  1898,  to  wit  that  the  property  must  be 
offered  for  sale  by  the  executive  officer  under 
due  process  of  law,  when  It  shall  not  be  sold  \ 
unless  the  sale  thereof  realizes  more  than  the 
sum  of  $2,000,  in  which  case  the  ben^ciary 
shall  be  entitled  to  that  amount.  Respond- 
ents declare  tbat  a  sale  of  said  property  will 
realize  more  than  the  sum  of  $2,000."  They 
prayed  the  dissolution  of  the  writ  with  $50 
damages,  as  attorney's  fees.  The  court  made 
the  lujundtion  peremptory,  basing  its  Judg- 
ment on  tbe  want  of  notice,  and  abstaining 
from  passing  on  the  anestion  of  homestead. 

1.  Under  this  state  of  the  facts  and  the 
pleadings,  the  first  question  coming  up  for 
examination  Is  the  exception  to  the  Jurisdh^ 


tlon.  The  rule  Is  that  one  court  cannot  en- 
join the  process  of  another,  and  In  this  state 
that  rule  has  matured  Into  statute  law.  Code 
Prac.  arU.  617,  62&;  State  v.  Llvaudals,  80 
La.  Ann.  984,  3  SouQu  185;  Arthurs  v.  Sher^ 
iff;  43  Aun.  414,  9  South.  126.  An  ex- 
ception to  the  rule  is  recognized  where  the 
property  of  a  third  person  Is  seized,  and  the 
value  of  the  property  exceeds  the  limits  of 
the  Jurisdiction  of  the  seizure  court  as  pre- 
scribed by  the  constitution.  In  such  a  case 
the  only  question  that  can  be  raised  Is  that 
of  the  ownership  of  tbe  property  seized;  and 
the  value  of  tbe  property  tests  the  jurisdic- 
tion of  the  court  and  the  claimant  must  go 
into  the  court  having  Jurisdiction  aecwding 
to  amount  Cross  v.  Parent  26  La.  Ann.  691; 
Monday  v.  Ijyons,  35  La.  Ann.  900;  Brunean 
T.  Haughton.  16  La.  Ann.  47;  Gayarre  v. 
Hays,  21  La.  Ann.  807;  Testard  v.  Belot  31 
La.  Ann,  795.  Even  afl  to  the  defendant  In 
execution  an  exception  Is  admitted  In  cases 
wbere  the  execution  comes  from  another  par- 
ish. Lawes  v.  Cblnn.  4  Mart.  (N.  8.)  888. 
Tbe  defendant  may  In  such  cases  applj  for 
relief  to  the  courts  of  his  own  parish.  This 
excepdon  had  Its  origin  early  In  our  jurla- 
prudence,  at  a  time  wboi  the  means  of  com- 
munication were  ao  imperfect  and  slow  that 
to  confine  tbe  defendant  to  the  comrt  of  the 
executUm  tor  relief  would  have  t^tmited  a 
denial  of  Justice  In  many  cases,  as  he  would 
not  have  had  time  to  reach  that  court 
Founded  In  necessity,  m  supposed  necessity, 
the  exertion  baa  j)erslsted  to  these  days  of 
rapid  communlcaticH),  when  the  necessity  has 
long  ago  ceased.  Police  Jury  v.  Michel  4 
La.  Aon.  84;  Hobgood  v.  Brown,  2  La.  Ann. 
323;  Arthurs  v.  Sheriff,  43  La.  Ann.  414,  8 
Soutli.  126.  Tbe  rule  against  one  court  en- 
joining the  process  of  auothar  la  not  then, 
without  exceptions;  and  the  presnit  Inquiry 
Is  whether  another  exception  should  not  be 
recognized  In  the  case  of  a  homesteader  seek- 
ing to  rescue  from  the  ciutchra  of  a  seizure 
his  homestead,  of  a  value  either  going  above 
or  falling  below  tbe  limits  of  the  Jurisdiction 
of  the  seizure  court  The  solution  of  the 
question  depends  upon  the  ascertainment  of 
what  Is,  in  such  a  case,  the  matter  In  litiga- 
tion. The  matt^  in  dispute  being  ascer- 
tained, th^  question  solves  Itoelf;  for  no 
court  can  entertain  jurisdiction  of  a  matter 
whose  value  elth^  falls  below  or  goes  above 
the  limits  of  Its  jurisdiction  as  prescribed  by 
the  constitution.  To  say  otherwise  would  be 
to  say  that  a  mere  rule  of  general  Jurispru- 
dence, or  an  article  of  the  Code  of  Practice, 
can  stay  the  operation  of  the  provisions  of 
the  constitution  prescribing  the  limits  of  the 
jurisdiction  of  tbe  several  cotuts  of  the  state. 
Where,  then,  a  penon  enjoins  the  seizure  and 
sale  of  property  as  being  his  homestead,  what 
is  the  matter  in  dispute?  To  put  tbe  ques- 
tion more  pointedly,  In  such  a  case  Is  the 
matter  In  dispute  tbe  amount  of  the  Judg- 
ment sought  to  be  executed,  or  Is  It  the  vnlue 
of  the  proper^  claimed  as  homestead?  In 
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Ibe'CMB -tf  mi'Ktasnaf  iOelitor  the  amoimtln 
•Alspute  and  the  tort  of  tiie  ^Jnrtaaictlon  Is  tne 
wmeunt  of  tbe  gaOginait  T5w  reason  ta  that 
■31  "tbe  pruiwrty  of  a  drtrtor  mast  go  to  pay 
Wa  nOcfblB,  ana  tbavTore  he  cannot  ridBe  any 
-  taaue  In  -ocnnectltHi  ^th  tbe  property  Bep> 
aratiAy  anA  tad^wndently  ttf  Hie  Judgment; 
-but  be  can  litigate.  If  at  all,  only  In  con- 
neetlen  with  the  judgment,  to  contest  either 
Ita  validity,  or  fbe  regolarity  -at  the  prQceed- 
bigB  had  ftir  Its  execution.  No  lasne,  there- 
fore, canpomlbly 'be  ratoed  Uj  Mm  that  will 
not  be  merely  IntMeitMI  to  the  Judgment  and 
tts  execution.  Hence  In  the  case  of  an  or* 
Anaty  defendant  In  ezecirtlDn  tiie  amonnt 
of  tbe  Jndgment  18  always  and  taentaUly  the 
amount  In  dlapnte,  and  the  test  of  the  Jorls- 
■dlctlon,  no  martter  In  what  diKpe  the  'litiga- 
tion mi^  frame  Itself.  But  this  Teason  does 
not  hold  In  the  case  of  the  homesteader. 
While  he  owes  the  debt,  his  hnneatrad  sp- 
orty la  not  Bable  for  It,  and  eveiy  dollar 
of  the  property  taken  awi^  trom  him  by  the 
aelamv  would  be  that  much  property  of 
which  he  would  hare  been  deprived  In  viola- 
tion of  the  rights  secured  to  him  by  the  con- 
-atltntUm  and  laws  of  the  state.  His  home- 
stead Is  a  right  additional  to  and  Independent 
of  his  ordinary  right  of  ownrasdilp.  It  Is  as 
additional  tenure  by  which  he  holds  the  pn^ 
erty,  and.  In  a  litigation  Involving  the  ques- 
tion of  homestead  vd  non.  It  is  not  his  ordi- 
nary ::enure  of  ownwshlp  that  he  Is  vindi- 
cating, but  this  special,  separate,  consHtutlon- 
conferted  tenure.  In  vindicating  this  tenure 
he  stands  towards  the  selzrore  In  precisely  tiie 
same  attitude  as  tbe  tbttd  person  whose  prop- 
erty has  been  seized.  Tbe  property  seized 
Is  not  more  liable  to  tbe  seisure  In  his  case 
than  In  tbe  case  of  the  third  person.  He,  as 
much  as  the  third  person,  raises  an  Issue  not 
touching  tiie  validity  of  the  Judgmrait  or  the 
Tegnlarlty  ot  the  execution,  but  confined 
strictly  to  the  liability  of  the  property  to  the 
seizure.  In  his  case,  then,  precisely  as  In  the 
case  of  tbe  third  person,  the  value  of  the 
property  ought  to  be  tbs  test  of  tbe  jurisdic- 
tion. Because  more  than  an  amonnt  suffi- 
cient to  satisfy  the  execution  could  not  be 
taken  out  of  the  proceeds  of  the  sale  tff  the 
property  la  not  a  reason  why  the  amount  of 
the  judgment  sought  to  be  executed  should  be 
the  test  of  the  jurisdiction.  No '  greater 
amount  could  be  taken  out  In  the  case  of  the 
third  person,  and  yet  it  Is  recop^nlzed  that  in 
his  case  tbe  amount  of  tbe  Judgment  Is  not 
the  test  of  tbe  Jurisdiction,  but  that  the  value 
of  the  property  Is.  Then,  again,  what  if 
the  property  adjudged  not  to  be  homestead 
be  sold  for  less  than  Its  real  value,— say  for 
two-thirds  of  Its  appralsemcDt  at  a  first  of- 
fering, or  for  whatever  It  wIU  bring  on  12 
months'  credit  at  a  second  oflFering;  will 
not  the  homesteader  actually  have  lost  the 
difference  between  the  real  value  of  tbe 
homestead  and  the  price  of  the  sale?  If  the 
property  is  worth  In  tbe  neighborhood  •  of 
92,000,  as  In  this  case,  and  it  la  adjudged 


Iry  t3ie  Justice  0f  tbe  peace  ncft  to  tK  Ikome- 
stead,  and  Is  sent  to  aafle,  and  brings  obly 
91.000,  wiE  not  the  homesteader  bave  been 
delved  of  91|000  of  his  propoty,  erm 
tbough  not  one  cent  ti  taken  out  of  the  price 
of  t2ie  sale,  towards  satisfying  the  execution? 
What  If  the  -execntton  la  tm  more  than 
9100?  This  Is  quite  possible.  The  judgment 
itself  might  be  for  9100.  and.  with  the  In- 
terest and  costs,  fbe  debt  might  easily  be  In- 
creased to  91B0.  What  tf  a  part  of  -tiie  home- 
stead saffldent  In  amount  Is  seized  to  satMy 
this  debt?  Wfll  nut  the  homesteader  lo» 
this  91M  if  the  judgm^t'goes  against  him, 
and  bis  in:^erty  la  sold?  It  would  seem, 
then,  tbat  the  amount  rally  involved  In  the 
seizure  of  the  homestead  Is  not  that  of  the 
judgment  to  satisfy  which  tbe  se^Eore  to 
made,  but  that  the  value  of  the  pnq^erty  seis- 
ed, and  that  the  value  ot  this  propoty  oug^t 
to  .  be  the  test  of  the  Jurisdiction  of  the 
courts  precisely  as  in  a  case  where  the  prt^ 
erty  of  a  third  person  Is  sdzed.  This  court 
held  differently  In  the  case  ot  McOln^  v. 
Richmond,  27  La.  Ann.  606,  but  the  reasons 
on  which  that  decision  Is  founded  do  not  com- 
mend  themselves  to  us.  These  reasons  are 
comprised  within  four  lines,  as  follows: 
"The  value  of  the  property  sought  to  be  sold 
Is  not  to  be  considered.  If  the  parish  court 
had  the  Jurisdiction  necessary  to  authorize 
It  to  render  a  judgment,  it  bad  Jmrisdictkm 
to  prevent  that  Judgment  from  being  satis- 
fied by  the  sale  of  the  property  not  subject 
to  the  seizure."  The  first  reason,  namely,^ 
"that  tbe  value  of  the  property  seized  is  not 
to  be  considered,"  is  not  a  reason,  but  a  ded- 
ston  of  tbe  case.  Whether  such  value  Is  to 
be  considered  Is  the  very  question  up  for 
decision,  and  we  have  endeavored  above  b> 
demonstrate  the  albmatlve  of  that  question. 
Tbe  second  reason,  namely,  "that.  If  tbe 
parish  court  bad  the  Jurisdiction  necessary 
to  authorize  It  to  render  a  judgment,  It  had 
Jurisdiction  to  prevent  that  Judgment  from 
being  satisfied  by  the  sale  of  property  not 
subject  to  seizure,"  has.  as  an  argument, 
the  defect  of  proving  too  much.  It  proves 
that  In  the  case  of  the  seizure  of  a  third  per- 
son's propo'ty  the  seizure  court  has  Jurisdic- 
tion to  enjoin  the  sale,  regardless  of  the 
value  of  tbe  property.  This  reason  would 
overthrow  a  settled  jurisprudence.  Because 
of  this  decision  we  have  gone  into  the  matter 
perhaps  more  elaborately  than  was  necea- 
eary.  The  matter  is,  after  all,  a  very  sim- 
ple one.  This  Justice  of  the  peace  clearly 
had  no  jurisdiction  to  adjudge  that  this 
92,000  of  property  was  not  homestead,  and 
upon  the  strength  of  such  adjudication  to 
send  file  property  to  sale.  The  learned  judge 
a  quo  was  right  In  overruling  the  exception. 

The  movables  claimed  as  homestead  were 
properly  Included  in  the  injunction  in  the  dis- 
trict court.  They  and  the  land  constituted 
together  the  homestead.  Besides,  they  were 
Included  in  the  one  seizure,  and  were  there- 
fore pn^eriy  Included  in  the  one  injunction. 
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Jutlum  df  the  ^ace  tave  no  jurisdlcthm 
atf  -ntta  dimArlng  tlte  to  reel  estate;  and  It 
10  said  bgr  'plaloUff  tbtft  tbie  b«me(rtead 

a  veal  right,  >aiiA  Una,  the  tttle  to  It  feeing 
iBTolTed.  the  case  Invotref  tI19e  to  real  estate, 
and  that  for  tlUa  reason  the  Jtistfce  of  the 
peace  wss  wtthout  ^urlsdietlon.  We  prefer 
not  to  pass  on  tblB  point,  as  our  doing  so  Is 
not  necessary  t«  the  decision  of  the  case. 

What  we  have  here  said,  however,  with  re- 
gard to  JnrlBdiction,  has  no  application  to  the 
xnoraliles  alleged  to  belong  t»  the  children. 
^  to  these  the  Jostloe  ctf  the  peace  had  ]oi*l8- 
dietiau,  -and  as  te  them  the  plaintiff  sbcFuld 
have  addreeflBfl  Umself  te  bim. 

2.  The  nert  qDeetlon  ia  as  to  the  sufficiency 
of  the  affidavit.   It  iras  in  these  words: 
ETweer  Oiat  ali  the  facts  contained  to  the  -fore- 
going petition  are  true."  This  was  snffldent 
Hon.  Dig.  p.  671.  No.  14. 

3.  Next  as  to  the  bond.  There  was  left  in 
tbe  order  for  the  bond  a  blank  space,  to  be 
filled  In  with  the  amount  to  be  fixed  by  the 
Judge.  This  space  was  never  filled,  so  that 
the  amount  In  which  tbe  bond  should  have 
been  given  was  never  determined  by  the 
itt6ge.  This  omission  was  fatal.  Tbe  Code 
of  Practice  expressly  requires  as  a  prerequi- 
site to  the  Issnance  of  an  injonctfon  that  bond 
shall  be  furnished  In  an  amount  fixed  by  tbe 
Judge.  Article  307.  See,  also,  section  1753, 
Rev.  St  The  courts  cannot  dispense  with 
what  tbe  law  has  expressly  prescribed  as  a 
^ereqnlalte.  This  Is  a  plahi  proposlUon.  In 
the  ease  of  Lemann  t.  Truxiilo,  32  La.  Ann. 
66,  tblB  court  'held  tliat  the  ftxlug  of  tbe 
amount  1b  which  l)ond  Is  to  be  given  is  a  pre- 
requMte,  and  that  an  omission  In  that  regard 
coold  not  be  sopi^ed  or  remedied  by  an  order 
made  after  the  iesnaDce  of  the  writ.  True, 
thart  was  a  case  of  sequestration,  but  the  prin- 
ciple Is  the  some.  Bee,  also,  Egan  v.  Push, 
46  La.  Ann.  474,  15  South.  539.  Time  and 
again  bare  Injimctlons  been  dissolved  because 
issued  without  bond,  or  on  a  defective  bond. 
It  the  bond  given  by  the  plaintiff  were  a  legal 
bond,  susceptible  of  enforcement  against  the 
sarety  therenn,  perhaps  there  might  be  some 
groand  for  argnlng  that  tbe  omission  of  the 
Judge  had  been  supplied  and  remedied  by  the 
giving  of  bond  In  an  amount  sufflclent  to  pro- 
tect defendant;  but  tbe  bond  in  question  could 
not  be  enforced.  Bonds  given  In  a  Judicial 
proceeding  In  obedience  to  or  in  pursuance  of 
particular  provisions  of  law  are  not  ordinary 
bfmds,  and  are  not  governed  by  ordinary  rules. 
The  bondsman  on  such  a  bond  Is  held  not  ac- 
cordingly as  be  has  i3ound  blmsclf,  but  ac- 
cordingly as  the  law  under  which  the  bond 
wag  given  requires  that  he  should  be  held. 
This  la  well  settled  In  our  Jurisprudence.  If 
it  Is  a  forthcoming  bond  given  by  an  inter- 
vener hi  a  case  in  which  such  intervention  and 
release  on  bond  were  not  authorized  by  law, 
the  bond  is  nun,  and  the  surety  Is  not  bound. 
Alexander  t.  Sllbernagel,  27  la.  Ann.  557. 
See,  also,  Le  Blanc  v.  Succession  of  Massleu, 
27  La.  Ann.  024.  If  there  was  no  seal  on  the 


■writ  Of  fl.  ta.  Tinder  Which  tbe  property  wa» 
w^ei,  tbe  seizure  Is  niffl,  and  tbe  forthcom- 
ing bond  given  by  an  Intervener  is  also  mill, 
and  ranrnot  "be  etfforced.  King  v.  Baker,  T 
Ia,  Ann.  570.  A  forlfhcoming  bond  given  un- 
der an  order  of  court  antborlzing  the  release 
of  the  priiperty  upon  Bobs  and  Andrews  glv- 
tng  iHmd  is  nun  If  signed  by  Andrews  alone, 
and  cannot  be  enforced  aj^inst  Andrews  and 
the  sureties.  Benham  t.  Cblllna,  23  La.  Ann. 
222.  An  appeal  bond  given  without  a  legal 
order  of  appeal  Is  null.  "It  has  been  repeat- 
edly held,"  says  the  court,  "that  tbe  liability 
of  floretles  on  Judicial  bonds  is  fixed  by  the 
law  which  authorizes  the  taking  of  the  bonds; 
and,  as  no  law  authorized  the  taking  of  the 
bond  without  -a  -previous  crder  of  appeal  being 
obtained.  It  "must  remain  Inoperative."  Scars 
V.  Bearrti,  7  La.  Aim.  539.  These  are  but  11- 
Instrattve  cases.  They  show,  we  believe,  that, 
in  tbe  absence  of  an  order  fixing  tbe  amount 
in  which  bond  shall  be  given,  there  cannot  be 
given  a  valid  Injunction  bond,  such  as  can 
be  enforced  against  the  sureties.  In  the  in- 
stant case  the  bond  and  the  order  under 
which  it  was  given  must  be  read  together, 
and,  80  reading  them,  the  bond  becomes  a 
bond  for  a  blank  amount;  that  is,  no  bond  at 
all.  The  same  article  of  the  Code  of  Prac- 
tice which  requires  bond  to  be  given  require* 
also  that  the  plaintiff  shall  "state  under  oath 
the  facts  which  render  an  Injunction  neces- 
sary." Enforcing  the  same  article  In  the- 
matter  of  the  affidavit,  as  we  are  now  en- 
forcing tt  In  Xtes  matter  of  the  bond,  both  of 
which  are  prerequisites  to  the  Injunction, 
this  court  has  time  and  again  dissolved  In- 
junctions because  of  the  insuffldency  of  the- 
affidavit.  Tbe  rbllowlng  are  some  of  the  cas- 
es In  which  this  has  been  done:  Herbert  v. 
.Toly,  5  Xa.  S2;  Tleboul's  Heirs  v.  Behrens,  I<L 
79;  Richards'  Heirs  v.  Hlriart,  Id.  244;  Cat- 
lett  V.  McDonald,  13  La.  4G;  Le  Blanc  V. 
Dashiell,  14  La.  274;  Sauvlnet  v.  Ponpono, 
Id.  87;  Jewell  v.  Jewell,  1  Rob.  316;  Rice  v. 
Walsh,  4  La.  Ann.  346;  Robertson  v.  Travis, 
Id.  151;  Hermanos  v.  Duvlgneaud,  10  La. 
Ann.  114;  Beatty  v.  Dufief,  Id.  206;  Bank- 
ing Co.  V.  Carrlel,  3  La.  Ann.  225;  Carroll 
V.  Miller,  Id.  555;  Boatuer  v.  Walker,  17  La. 
461;  Woodruff  v.  Payne,  9  Rob.  163;  Taylor 
T,  Clark,  11  La.  Ann.  5(jO;  McRae  v.  Brown, 
12  La.  Ann.  181;  Elder  v.  City  of  New  Or- 
leans, 31  La.  Ann.  500,— though  the  court 
has  theretofore  allowed  somewhat  more  lati- 
tude in  the  matter  of  the  affidavit  than  in 
that  of  the  bond.  Tbe  following  are  some  of 
the  cases  In  which  injunctions  have  been  dis- 
solved because  of  some  defect  In  tbe  bond  or 
of  Insufficiency  of  the  bond:  Gautblei'  v. 
Gardenal,  44  La.  Ann.  11  South.  403; 
Bank  V.  Wilson,  10  La,  Ann.  3;  I^ifon's 
Ex'x  T.  Gravler,  1  Mart,  (N.  S.)  243;  Peter- 
son V.  Stewart,  6  La.  Ann.  BOS;  Dashiell  v. 
Lasassler,  15  La.  101.  The  affidavit  and  tbe 
bond  are  unquestionably  required  by  the  Code 
to  be  furnished  as  prerequisites  to  the  Is- 
suance of  an  Injunction,  and  we  fall  to  see 
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whence  the  court  would  derive  authority  to 
dispense  with  both  or  either  of  them  In  any 
case. 

But  the  plaintiff  contends  that  an  injunc- 
tion will  not  be  dissolved  where  from  the 
face  of  the  record  or  frotn  the  evidence  It 
appears  that  another  writ  would  hare  to  be 
granted  Immediately.  In  order  to  make  sure 
of  the  scope  of  that  doctrine,  which  Is  a 
familiar  one,  we  have  taken  the  trouble  to 
examine  every  case  we  could  find  where  the 
doctrine  had  been  either  applied  or  referred 
to.  Our  research  In  the  matter  has  revealed 
the  foUowlug:  In  Exnicios  v.  Weiss,  3  Mart 
(N.  8.)  4S0,  property  was  seized  under  ex- 
ecutory process  to  satisfy  the  unpaid  purchase 
price,  and  the  seizure  was  enjoined  by  the 
vendee  on  the  ground  that  be  was  In  danger 
of  eviction,  and  could  not  be  forced  to  pay 
the  debt.  On  the  trial  it  developed  that  the 
vendee  had  not  yet  been  disturbed,  but  that 
be  probably  would  be,  because  In  another 
suit  between  other  parties  his  vendor's  title 
to  the  property  had  been  adversely  passed 
on.  The  defendant  In  Injunction  urged  that 
this  danger  of  eviction  had  developed  since 
the  bringing  of  the  injunction,  and  could  not, 
therefore,  Justify  it.  The  court  said:  "We 
are  of  opinion  that  whenever  a  party  who  has 
an  injunction  shows  that  he  ought  not  to 
pay,  and  that,  If  the  injunction  be  dissolved, 
another  must  be  granted  at  once,  the  former 
injunction  ought  not  to  be  dissolved."  In 
Bufihnell  T.  Brown's  Heirs,  4  Mart  (N.  S.) 
499,  where  the  facts  were  practically  the  same 
as  in  ElxnldoB  v.  Weiss,  the  court  said: 
"Proceedings  on  injunctions  are  not  carried  on 
in  the  formal  manner  in  which  ordinary  ones 
are  condncted,  but  summarily.  The  strict 
rules  of  pleadings  are  disregarded  by  the 
court.  'Semper  ad  eventum  furtlvat'  It 
will  take  care  that  neither  party  be  surprised 
or  entrapped,  but  It  disregards  many  obstacles 
to  the  attainment  of  Justice.  It  will  receive, 
as  a  ground  of  sustaining  an  Injunction,  that 
wlilch  would  be  sufficient  to  demand  Its  In- 
stant  restoration.  It  will  not  demolish,  to 
rebuild."  In  Crane  v.  BalUlo,  7  Mart  (N. 
S.)  273,  a  writ  of  seizure  and  sale  was  en- 
joined on  the  ground  that  It  had  been  obtain- 
ed on  insufficient  evidence.  The  court  dis- 
solved the  Injunction  because  from  the  evi- 
dence on  the  trial  It  appeared  that  the  plain- 
tiff in  the  executory  process  would  be  entitled 
to  take  out  a  new  writ  at  once.  In  Insur- 
ance Co.  V.  Morgan,  8  Mart  (N.  S.)  680,  the 
court  dissolved  an  injunction  sued  out  against 
"a  treasury  execution  for  arrearages  of  tax- 
es," remarking  as  follows:  "If  the  injunction 
was  sustained  on  the  technical  objection,  Jus- 
tice would  require  us  to  save  the  right  of 
the  state  to  another  execution.  As  we  do  not 
dissolve  inJunctlonB  which  must  necessarily 
be  immediately  issued  de  novo,  we  cannot 
perpetually  enjoin  a  remedy  which  every  cir- 
cumstance In  the  case  demands  that  the  party 
should  be  immediately  pei-mitted  to  resort 
to."   In  Hudson  v.  Dangerfleld,  2  La.  63.  20 


Am.  Dec.  297,  the  court  held  ttat  two  execu- 
tions on  the  same  Judgment  could  not  Issue 
simultaneously,  but  that  in  such  case  only  the 
second  writ  was  Illegal;  and  the  court  took 
occasion  to  remark  as  follows:  "We  have 
said  we  would  not  dissolve  an  injunction  ir- 
regularly obtained  U  It  appeared  from  the 
circumstances  of  the  case  the  party,  on  an  im- 
mediate application,  must  have  a  new  one. 
Why  should  you  perpettiate  an  injunction  to 
the  execution  of  the  writ  of  fl.  ta..  when  it  Is 
clear  the  p^rty  thus  enjoined  has  a  right  to 
proceed  to  a  new  levy  by  taking  out  an  alias 
or  a  plurles?"  In  Campbell  v.  His  Creditors, 
8  La.  75,  the  court  refused  to  dissolve  an  in- 
jimctioD  obtained  on  the  affidavit  of  an  at- 
torney in  fact  whose  authorlt;  to  make  the 
affidavit  was  not  show^n.  Said  the  court: 
"Admitting  that  the  facts  necessary  to  sup- 
port the  application  for  injunction  was  not 
legally  established  at  the  judge's  chambers, 
they  were  evident  to  the  court  on  the  mo- 
tion to  dissolve  from  the  inspection  of  the 
record,  and  from  the  acts  -and  conduct  of  the 
syndic.  It  was  evident  that  if  the  court  had 
been  of  opinion,  on  very  technical  grounds, 
indeed,  that  the  Injunction  was  not  properly 
granted,  the  applicant  had  an  undoubted  right 
to  a  new  one  on  the  dissolution  of  the  for- 
mer." In  Woodward  v.  Dashlell,  15  La.  184, 
the  com*t  said:  "The  injunction  was  dis- 
solved although  the  party  who  had  obtained 
it  was  perhaps  entitled  to  have  It  sustained, 
because  we  are  of  opinion  the  remedy  was 
worse  than  the  evil,  as  a  new  selznre  must 
have  been  immediately  Issued.  For  this  pur- 
pose, and  for  this  purpose  alone,  the  injunc- 
tion was  not  sustained.  We  have  often  re- 
fused to  dissolve  Injunctions  when  we 
thought  the  party  was  Immediately  entitled  to 
a  new  one  on  the  dissolution  of  the  former, 
and  in  order  to  avoid  expense,  delay,  and 
trouble.  In  the  t^esent  case  the  injunctloo 
was  dissolved  although  it  was  properly  ob- 
tained. In  such  cases  the  party  should  not 
be  mulcted  in  damages,  because  the  dissolu- 
tion takes  place  for  the  sole  purpose  of  avoid- 
ing unnecessary  costs  and  delay  in  bringing 
the  suit  to  a  conclusion,  and  the  part7  bene- 
fited thereby  cannot  expect  ns  to  give  dam- 
ages; for,  if  we  were  compelled  to  do  so,  we 
would  sustain  the  Injunction  and  require  him 
to  begin  anew."  In  Chambllas  t.  Atchison. 
2  La.  Ann.  488,  the  Injunction  was  against  an 
executory  process,  and  was  maintained  on 
grounds  not  set  out  In  the  petition,  but  which 
would  have  been  available  on  an  appeal  from 
the  order  for  the  seizure  and  sale.  Said  the 
court:  "The  rule  laid  down  In  L'Eglise's 
Case,  3  La.  220,  if  understood  In  the  broad 
sense  that  we  can  In  no  case  whatever  travel 
out  of  the  matters  set  forth  In  the  petition, 
would  come  In  direct  confiict  with  another 
rule  of  practice,  which  has  rec^ved  the  uni- 
form assent  of  the  bench  and  the  bar.  Tint 
rule  is  that  injunctions,  although  Improvl- 
dently  sued  out  are  never  dissolved  when  the 
facta  of  the  case  show  that  on  the  disaolatloa 
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the  party  will  Immediately  be  entitled  to  that 
form  of  remedy  on  other  grounds."    In  Dor- 
sey  T.  Hills,  4  La.  Ann.  108,  the  Injunction 
was  against  a  writ  of  fl.  £a.,  and  the  qaestloD 
was  whether  Irregularities  other  than  those 
set  forth  in  the  petition  for  injunction  could 
be  considered  for  the  purpose  of  sustaining 
tbe  lojonctlon.  Decided  in  the  negative,  the 
court  saying:    "It  Is  true  that  courts  will 
not  dissolve  Injunctions  when  the  facts  show 
that  tbe  party  would  be  immediately  entitled 
to  resort  to  the  same  remedy.  But  such  facts 
must  appear  on  the  face  of  the  proceedings, 
or  from  evidence  legally  admitted  under  the 
pleadings,  or  received  without  objection."  In 
L.afleur  v.  Mouton,  S  La.  Ann.  488,  execution 
issued  under  a  judgment  rendered  on  a  for- 
feited recognizance,  and  was  enjoined  on  tbe 
^ound  that  the  recognizance  did  not  state 
the  cause  for  which  It  had  been  taken.  On 
trial  it  developed  that  since  the  suing  out  of 
the  Injunction  the  accused  had  surrendered, 
and  been  tried  and  acquitted,  which,  under 
the  law,  vacated  the  forfeiture.   Proof  of  this 
vacation  was  resisted  on  tbe  ground  that  the 
pleadings  did  not  authorize  the  admission  of 
the  evidence.  Said  the  court:   "This  Is  strict- 
ly true,  but  as  we  have  no  reason  to  doubt 
the  truth  of  tbe  facts  alleged,  and  they  are 
sufficient  to  authorize  the  Injunction  of  tbe 
Judgment,  we  feel  bound  to  adhere  to  the  rule, 
not  to  dismiss  an  injunction  when  we  believe 
that  the  plaintiff  would  be  immediately  en- 
titled to  tbe  same  remedy."    In  Adams  v. 
Lewis,  7  Mart  (N.  B.)  406,— a  case  of  seques- 
tration, where  tbe  objection  was  that  the  two 
demands  of  plaintiff  were  inconsistent,— the 
court  applied  the  same  doctrine,  saying:  "It 
has  been  more  than  once  decided  In  this  court 
that  writs  of  this  description  would  not  be 
set  aside  if  the  case  showed  sufficient  grounds 
for  immediately  reinstating  them."    In  Cltl- 
sens'  Bank  v.  Crooks,  21  La.  Ann.  324,  and 
in  Porter  v.  Morere,  30  La.  Ann.  233.  the 
court  held  that,  when  It  Is  manifest  that  the 
plaintiff  In  injunction  will  be  entitled  to  a 
new  writ  If  the  first  Is  dissolved,  the  case 
will  be  remanded  to  enable  blm  to  supply  evi- 
dence which  be  has  omitted  to  Introduce.  In 
Ward  V.  Douglass,  22  La.  Ann.  463,  tbe  court 
said:   "On  tbe  merits,  the  view  we  have  tak- 
en renders  It  unnecessary  for  us  to  notice  ei- 
ther the  exception  based  on  the  confused  and 
Inartificial  pleadings  of  the  plaintiff,  the  bills 
of  exception,  or  tbe  various  points  made  In 
the  argument.   It  Is  now  well  settled  that  an 
Injunction  will  not  be  dissolved  if  It  appears 
from  the  record  that  there  exists  good  cause 
for  an  Injunction."   What  were  the  faults  at- 
tributed to  the  injunction,  the  report  of  the 
case  does  not  make  known.    In  Lewis  r. 
Daniels,  23  La.  Ann.  170,  the  court  said: 
"On  tbe  second  ground,  that  tbe  bond  is  In- 
sufficient, we  are  not  satisfied  that  the  ob- 
jections to  It  are  tenable,  but  it  Is  manifest 
that  tbe  plaintiffs  would  be  entitled  to  re- 
new tbeir  Injunction  if  tbe  present  writs  were 
dissolved.    We  deem  It  proper  to  follow  In 
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this  case  tbe  well-estabilahed  usage  and  re- 
ject tbe  motion."  la  Dupre  v.  Swafford,  26 
La.  Ann.  222,  a  natural  tutrix  sued  out  an 
injunction  before  having  qualified.  She  quali- 
fied in  time  however  to  give  the  Iwnd.  Mo- 
tion was  made  to  dissolve  on  tbe  ground 
"that  the  said  Maria  J.  Diqnre  Is  not  tutrix. 
If  she  Is  at  present,  she  was  not  at  tbe  time 
the  injunction  was  sued  out"  The  court 
said:  "It  is  a  sufficient  answer  to  state  that 
an  Injunction  will  not  be  set  aside  for  Irregu- 
larities when  It  appears  from  the  face  of  tbe 
papers  that  another  will  be  Issued."  In  Sa- 
vole  V.  Tblbodeaux.  28  La.  Ann.  168,  where 
tbe  bond  was  given  for  a  less  amount  than 
that  required  by  law,  and  where  the  judge 
a  quo  bad  declined  to  dissolve  the  injunction, 
tbe  court  said:  "But  in  contormltx  with  tbe 
jurisprudence  of  the  state,  be  ruled  that  al- 
though an  injunction  may  have  been  impru- 
dently granted.  It  will  not  be  dissolved  when 
it  Is  plain  from  the  record  that  the  party 
would  be  entitled  to  the  writ  immediately." 
In  Howard  v.  Simmons,  25  la.  Ann.  6T0,  tbe 
court  said:  "While  it  ia  a  geno^  rule  that 
petitions  in  Inj  unction  suits  are  not  allowed 
to  be  amended,  still,  when  events  have  oc- 
curred since  the  Institution  of  the  suit  which 
would  warrant  a  new  injunction,  there  can 
be  no  good  reason  to  refuse  them  to  be  stated 
in  a  supplemental  petition.  Courts  abhor  a 
multiplicity  of  suits,  and  they  will  not  dis- 
solve an  InjunctioD  when  it  la  apparent  from 
the  record  that  tbe  party  would  be  entitled  to 
another.  Code  Prac.  art  74a"  In  Woolfolk 
V.  Woolfolk,  22  La.  Ann.  207,  the  court  said: 
"Tbe  judge  a  quo,  believing  tbe  cause  for  In- 
junction to  be  good  and  sufficient  did  not  err 
In  permitting  additional  security  to  be  given, 
as  another  writ  could  have  been  immediately 
granted."  Thus  it  is  seen  that  while  the 
court  has  repeatedly  stated  the  doctrine  In 
question  in  terms  broad  enough  to  justify  the 
maintenance  of  an  injunction  without  bond, 
yet  It  has  thus  far  never  applied  tbe  doctrine 
to  a  case  where  bond  bad  not  been  given. 
We  tUnk  that  in  the  case  of  Saroie  v.  Tblbo- 
deaux, 28  La.  Ann.  168,  where  a  bond  in- 
sufficient In  amount  was  sustained,  the  doc- 
trine was  carried  to  the  utmost  verge,— In 
fact  too  far,— and  we  are  not  disposed  to  car- 
ry It  any  further.  Whether  the  case  of  Camp- 
bell V.  His  Creditors,  8  La.  75,  where  an 
affidavit  made  by  an  attorney  In  fact  whose 
authority  was  not  shown  must  not  be  consid- 
ered to  have  been  overruled  by  the  long  list 
of  subsequent  decisions  holding  strictly  to  the 
necessity  of  the  affidavit  qusere?  The  case  is 
distinguished  In  Cattlett  v.  McDonald,  13  La. 
44,  on  the  authority  of  Beboul'B  Heirs  v. 
Bebrens,  6  La.  78. 

4.  As  to  misjoinder  of  defendants.  The  In- 
junction Is  against  three  separate  seizures,  un- 
der separate  executions,  in  satisfaction  of 
separate  Judgments  In  favor  of  three  different 
creditors.  Iietween  whom  there  was  no  prlvl- 
ty.  It  is  doubtful  whether,  under  these  cir- 
cumstances, tlie  exception  of  misjoinder  of 
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parties  was  not  good.  Tbe  law  abhors  a  mul- 
tiplicity of  suits,  but  so  It  does  an  IncoDgru- 
ous  assemblage  of  litigants,  possibly  discord- 
ant. The  practice  of  Joining  In  one  Injunc- 
tion sereral  seizures  made  by  different  cred- 
itors Is  not  to  be  encouraged,  and  could  be 
tolerated  only  in  exceptional  cases.  But  prob- 
ably the  present  case  Is  of  that  character. 
The  three  seizures  were  from  the  same  court, 
by  the  same  officer,  at  the  same  time,  of  tbe 
same  property,  and  were  consolidated  for  ad- 
Tertlsement  All  the  defendants  are  repre- 
sented by  the  same  attorney,  and  the  issues 
as  to  all  the  defendants  were  necessarily  the 
same,  so  that  no  possible  complication  could 
arise.  At  all  events,  tlUs  defect.  If  such,  was 
of  those  whtoh  could  be  cured  under  the  doc- 
trine iBToked  abore  In  connectioa  with  the 
bond. 

5.  The  objection  that  the  bond  is  a  joint 
one,  and  docs  not  name  the  obligation  of  tbe 
plaintiff  and  his  surety  towards  each  of  the 
three  defendants,  is  well  taken.  Under  the 
law  and  under  the  ordet  of  the  jodge  the 
plaintiff  had  to  glre  a  bond  in  favor  of  each 
of  the  defendants,  and,  as  a  matter  of  course, 
he  could  not  satisfy  this  obligation  by  giv- 
ing one  bond  In  favor  of  the  defendants  Joint- 
ly. The  proposition  will  not  admit  of  discus- 
sion, though  here,  again,  the.  doctrine  against 
dissolTing  injunctions  would  probably  come 
Into  play. 

6.  We  conclude  tbat  the  Injunction  must 
be  dissolved  for  want  of  a  bond  ai  required 
by  law. 

Not  having  considered  the  case  on  the  mer- 
its, and  therefore  not  having  considered 
whether  there  has  been,  or  not  an  abuse  of 
tbe  equitable  remedy  of  Injunction,  we  can- 
not grant  tbe  prayer  for  statutory  damages, 
and  can  allow  only  the  f50  claimed  as  attor- 
ney's fees. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be  set 
aside,  and  that  the  injunction  herein  be  dis- 
solved, without  prejudice,  however,  and  tbat 
tbe  plaintiff  be  condemned  to  pay  to  the  de- 
fendants $50  as  damages,  and  be  further  con- 
demned to  pay  costs  in  both  courts. 

BLANCHARD,  J.,  concurs  In  the  decree  and 
so  much  of  tbe  opinion  as  relates  to  the  in- 
junction bond  and  holds  the  same  insuffi- 
cient, but  dissents  from  tbat  part  of  the  opin- 
ion which  holds  that  tbe  seized  debtor  may 
arrest  the  execution,  as  relates  to  the  im- 
movable claimed  as  a  homestead,  by  injunc- 
tion In  the  district  court 
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PIERCHv.  STURDIVANT.    (No.  14.942.) 
(Supreme  Oonrt  of  Louisiana.    Jane  21.  1902.) 

SEQUBffTRATIGN— AFFIDAVnV-IHPK&Ca- 

MBNT-EVIDBNCB. 
1.  Segaestration  was  sned  oat  a^Inst  a  crop 
StaodiiiK  ungtithered  iu  the  field.    The  affidavit 
was  that  ptnintiff  feared  dpfoudant  would  coq- 
part  with,  or  dispose  of  the  crop.  Defend- 


ant's oharge  of  falsity  of  the  affidavit  gave  rise 
to  ingolry  Into  the  reasonableuess  of  thf*  fear 
expressed  by  plaintiff. 

2.  On  thii  inqiilry.  involving  questions  ot  ttet, 
ft  1b  consldned  sufficient  groonds  existed  to 
warrant  the  appreheusion  and  snstaln  the  wiit 

8.  Where  the  right  to  sequester  U  contesttd 
on  the  averment  of  uo  grounds  existing  wu> 
ranting  resort  to  the  writ  the  inquiry  is  to  be 
directed  towards  ascn-taining  whether  the  debt- 
or was  doing  or  saying  that  from  which  his 
creditor  might  apprehend  the  existence  of  cd 
intention  to  do  toe  hurtful  thing  that  the  se- 
qnestratlon  would  prevent  rather  than  to  as- 
certaining the  real  Intentions  of  the  debtor. 

(Syllabns  by  the  Court) 

Gertloiaii  to  court  of  ^^ealB,  Second  dr 

cult 

Action  by  Thomas  A.  Pierce  against  J.  Y, 
Sturdlvant  Jndgmait  for  plaintiff  was  mod- 
ified by  tbe  court  of  appeals  and  he  applies 
for  certiorari  or  writ  of  review.  Decree  of 
court  of  appeals  set  aside  and  Judsmmt  ot 
district  conrt  affirmed. 

William  Franda  MillsapB,  tor  aiqiilcant 
Andrew  AngiiBtna  Ounby  and  Allan  Sholar^ 
for  reepondent 

BLANCHARD,  J.  The  writ  of  review  was 
granted  and  tbe  case  la  before  us  for  ex- 
amination and  decision.  Plaintiff  sued  to  re- 
cover $165.42,  with  Interest,  for  goods,  wares, 
merchandise  and  farm  supplies  fnmisbed  de- 
fendant during  the  year  1901,  ann»lng  an 
itemized  account  to  bis  petition.  Defendant 
it  seems,  had  recently  entered  nnder  tbe 
homestead  act  a  tract  of  land  adjoining  tbat 
of  plaintiff,  and  being  without  means  entered 
into  a  contract  with  plaintiff,  himself  a  farm- 
er, the  terms  of  which  vrlll  hereinafter  ap- 
pear. Plaintiff  had  occupied  a  portion  of 
the  land  constituting  the  homestead  entry 
Just  previous  to  Its  acquisition  by  d^end- 
ant  and  had  put  some  fencing  and  a  cabin 
upon  It  and  perhaps  had  done  a  little  clear- 
ing. He  explains  this  by  the  statem^t  that 
he  was  under  the  Impression  the  lines  of  bis 
own  land  extended  tiiat  far— that  is  to  say, 
ran  over  on  land  which  It  was  afterwards 
ascertained  did  not  belong  to  him,  but  did 
pertain  to  the  tract  which  defendant  entered. 
Plaintiff  claimed  the  Improvements  he  bad 
thus  put  upon  the  tract  and  asserted  his 
rlglit  to  remove  them,  though,  entering  loto 
contractual  relations  with  defendant  did 
not  do  so.  The  agreement  between  the  l^a^ 
ties  was  that  defendant  was  to  cultivate  tbe 
cleared  land  on  the  homestead  entry;  plaintiff 
to  furnish  the  stocfc  and  farming  Implements 
necessary  for  that  purpose  and  feed  tbe 
stock.  All  the  tabor  required  was  to  be  fur- 
nished by  defendant.  The  crop  thus  to  be 
grown  was  to  belong  one  half  to  plaintiff, 
tbe  other  half  to  defendant  It  was  further 
agreed  between  the  parties  that  plaintiff  was 
to  furnish  defendant  with  supplies  to  enable 
him  to  cultivate  the  crop.  These  supplies 
were.  In  the  main,  food  for  defendant  bis 
wife  and  five  or  six  children,  and  the  same 
wrae  to  be  paid  for  out  of  ttie  pEooeeda  of 
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defendant's  half  of  the  crop.  Plaintiff  mju 
his  agreement  was  Umlted  to  flOO  worth 
of  Bupplles,  onlesB  the  growing  crop  Jnstlfled 
mora.  Defendant  denies  the  limit  as  to 
amoont  It  is  a  fact  that  the  account  ran 
up  to  the  amount  sued  for,  of  which  $109.11 
fame  under  the  head  of  supplies  necessary  to 
make  the  crop,  for  which  the  law  grants  a 
privilege  on  the  crop.  In  hts  petition  plaln- 
tifT  claimed  a  prlTllege  on  defendant's  half 
of  the  crop  to  secure  this  ?109.11.  He  elalm- 
eil.  also,  the  ownership  of  the  other  undi- 
vided half  of  the  crop,  which  was  then  stand- 
iiijr  ungathered  In  the  field.  He  averred  he 
fi-areU  defendant  would  conceal,  part  with 
iir  dispose  of  the  crop  and  prayed  its  seques- 
tration. It  was  sequestered,  but  released,  lat- 
t-r,  on  bond,  with  security,  executed  by  de- 
fendant. In  an  exception  and  motion  to  dls- 
(wlve  defendant  pleaded  the  debt  was, not  yet 
due  and  the  action  premature,  and  that  no 
grounds  for  sequestration  existed.  These 
pleas  were  overroled,  as  were  the  defenses 
Met  up  in  the  answer,  and  the  district  court 
awarded  judgment  la  favor  of  plaintiff  for 
the  amount  sued  for,  sustained  the  seqnes- 
trution.  recognized  plaintiff  as  owner  of  an 
undivided  half  of  the  crop  seized,  and  rec- 
ognized a  privilege  in  his  favor  for  $109.11 
oQ  defendant's  undivided  half  of  the  crop. 
On  appeal  by  defendant  to  the  court  of  ap- 
l>ealB  that  tribunal  sustained  the  district 
judge  in  all  particulars  except  as  to  the  se- 
questration. It  held  the  gronnds  and  proof 
insufficient  on  that  branch  of  the  case  and 
dissolved  the  writ. 

Ruling— We  are  unable  to  concur  In  this 
view.  Plaintiff  was  owner  of  one  half  oi 
the  crop  and  had  a  privilege  as  furnisher  of 
NiippUes  on  the  other  half.  Here  were  two 
^nxtuodfl.  either  of  which  sufficed  to  supply 
II  basts  for  sequestration  upon  plaintiff  com- 
plying with  the  requisites  provided  by  law. 
This  be  did  when  he  made  affidavit  that  he 
fMred  defendant  would  conceal,  part  with 
or  dl^KMe  of  the  cwp,  and  furnished  the 
l>ood  in  the  amount  fixed  by  the  Judge. 
Hefendanfa  charge  of  the  folsity  of  the  af- 
tidavit  gave  rise  to  Inquiry  Into  the  reason- 
ableness of  the  fear  expressed  by  plaintiff. 
Vlvea  v.  Ilol>ertson,  52  La.  Ann.  25,  20  South. 
TTiG.  SufHcient  la  shown,  we  think,  to  sus- 
tnln  the  averment.  While  the  end  of  Sep- 
tember was  at  hand,  defendant  had  not  pick- 
td  a  lock  of  the  cotton  In  the  field.  Ilnlf 
to  two-thirds  of  It  was  open.  Cotton  picking 
ill  the  neighborhood  had  begun  the  latter 
part  of  August  Plaintiff  bad  already,  on 
the  adjoining  place,  picked  over  his  own  cot- 
u»n  two  or  three  times.  Defendant  whs  ail- 
ing to  some  extent,  but  was  engaged  in  cot- 
ion  picking,  when  well  enough,  elsewhere 
tlmn  in  his  own  field.  The  crop,  ungathered, 
would  soon  go  to  waste,  and  much  of  it 
would  rot  in  the  field.  The  rains  would  beat 
it  out  and  the  mud  and  dust  would  injure 
the  ataplfc  It  would  deteriorate.  Plaintiff 
waa  owner  of  the  half  of  the  crop.  He  could 


not  lawfully  enter  upon  tlie  premises  for 
the  purpose  of  safeguarding  bis  interests  by 
picking  the  cotton.  Bealdea,  It  was  defend- 
ant's duty  to  pick  It  That  was  the  agree- 
ment The  only  way  to  save  it  if  defend- 
ant would  not  pick  It  was  to  sequester  it 
and  have  It  picked  through  orders  of  the 
sheriff  by  authority  of  the  court,  with  the 
legal  right  In  defendant  to  bond  the  &e> 
questration,  in  which  event  the  bond  would 
furnish  protection  to  plaintiff.  Defendant's 
wife  had  told  plaintiff  in  the  presence  of  her 
husbaud  that  the  latter  was  unable  to  pick 
the  cotton  and  tliat  If  it  was  to  be  picked 
she  and  her  children  would  have  to  do  It 
and  If  they  did  it  he  (plaintiff)  would  not  get 
it  It  Is  testified  to  by  Mr.  Beard,  a  neighbor 
and  reputable  citizen,  that  defendant  told- 
hlm  he  would  not  proceed  to  gather  the  crop 
unless  plaintiff  consented  to  forego  the  ben* 
eht  of  the  farming  contract  between  them, 
which  meant  that  Pierce  would  not  claim 
ownership  of  half  the  crop.  AH  this  taken 
together  justified  the  affidavit  plaintiff  made 
for  the  sequestration.  As  this  court  said  in 
Duncan  v.  Wise.  39  La.  Ann.  74,  6  South.  13. 
it  is  not  what  the  party  intended  to  do  that 
Is  to  be  considered  in  determining  whether 
the  sequestration  has  been  lawfully  sued  out, 
but  whether  he  was  doin^  or  saying  that 
from  which  his  creditor  might  apprehend 
the  existence  of  an  intention  to  do  the  hurtful 
thing  that  the  sequestration  would  prevent. 

As  to  all  the  other  defenses  set  up,  It 
suffices  to  say,  without  going  into  a  discus- 
sion of  the  same,  that  we  agree  with  the 
conclusions  reached  by  both  the  courts  below. 

It  is  ordered  that  tiie  decree  herein  of  the 
court  of  appeals,  Second  circuit  be  set  aside, 
and  that  the  judgment  of  the  district  court 
do  stand  as  the  proper  determination  of  the 
issue  Involved  in  this  cause — cnsts  of  an  the 
courts  to  be  paid  by  defendant 


(107  La.) 

GORDON  V.  STANLEY,  Register  of  Convey- 

auces,  et  al.    (Xo.  14,055.)i 
(Supreme  Court  of  Louisiana.    May  12,  1902.) 

ELECTION  OF  REMEDIES— REGISTER  OP  CON- 
VEYANCES —  NEGLIGKNCK  —  LIABILITY  ON 
BOND-PRBSCRIPTION-CERTIPICATB  OF  REG- 
ISTER. 

1.  Whilst  it  is  true  that  mere  error,  negli- 
gence, or  imprudenre,  resulting  in  injury  to  an- 
other, may  be  a  quasi  offenne,  it  is  also  true 
that  one  may  by  contract  bind  himself  to  com- 
peasate  such  injury;  and,  because  the  injured 
party  has  an  action  in  damaRest  as  for  a  quasi 
offence,  it  doea  not  follow  that  he  should  be 
denied  the  right  to  sue  on  hifi  contract,  if  he 
has  one,  and  prefers  that  remedy. 

2.  The  bond  Riven  hy  the  register  of  convey- 
ances for  the  parish  of  Orleans,  as  required  by 
fiectlon  Sir>3,  Ser.  St,  constitutes  a  contract 
hftween  that  officer  aua  the  state,  for  the  ben- 
efit of  those  interested,  that  he  will  faithfully 
discharge  the  duties  of  his  olll'e;  and.  whilst 
an  act  of  omission  or  comniissidn  with  resjiect 
to  such  duties,  considered  hy  itself,  may  be  a 
quasi  offense,  It  is  a]M  a  breach  of  the  obliga- 
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tion  ot  the  bosd,  and  an  action  on  the  bond  for 
damages  reBOltin^  therefrom  is  au  action  ex 
contractu,  which  is  not  barred  by  the  prescrip- 
tion of  one  year  applicable  to  quasi  offenses. 

8.  Under  Civ.  Code,  art  2257,  it  is  the  datr 
of  the  registCT  of  conveyances  for  the  parish 
of  Orleans,  when  called  npon  for  a  certificate 
showing  whether  certain  pro^r^  has  been 
alienated,  to  include  in  the  certificate  issued  by 
him  any  alienation  which  may  have  been  regis- 
tered in  the  books  of  hia  office,  whether  appear- 
ing in  the  indices  or  not;  and  where  he  cer- 
tines  that,  "according  to  the  records  of  his  of- 
fice," the  property  has  not  been  alienated,  he 
will  be  liable  for  the  damages  sustained  by  the 

8 arty  acting  npon  such  certificate  If  it  appears 
lat  a  conveyance  was  registered  in  the  books, 
though  not  properly  indexed. 

4.  A.  lender,  who  has  advanced  money  on  the 
faith  of  a  certificate  showing  the  Donalienation 
of  property  snpposed  to  belong  to  the  borrower, 
who  mortgages  the  property  to  secure  the  debt, 
has  a  right  ot  action  against  the  roister  and 
his  snreues,  on  the  bond  of  the  former,  to  re- 
cover the  loss  sustained,  but  he  must  prove  the 
loss  with  reasonable  certainty. 
Breauz,  J.,  dissenting. 
(Syllabus  by  the  Oourt.) 

Action  by  Charles  Gordon  against  John  B. 
Stanley,  re^ster  of  conveyanceB,  and  others. 
Judgment  for  defendants  was  affirmed  by  the 
court  of  appeals,  and  plaintiff  applies  for  cer- 
tiorari or  writ  of  review.  Modified. 

Solomon  WoICE  and  Benjamin  Rice  Por- 
man,  for  petitioner.  Dlnkelspiel  &  Bart  and 
Courad  (i*  Collins,  for  respondents. 

MONROE,  J.  This  Is  an  application  for  the 
review  of  a  Judgment  rendered  by  the  court 
of  appeal  for  the  parish  o£  Urieans.  The 
record,  with  the  evidence  adduced,  which  has 
been  sent  up  In  response  to  the  writ  of  cer- 
tiorari herein  Issued,  presents  the  following 
case,  to  wit:  Charles  Gordon,  the  applicant, 
who  resides  in  Shreveport,  through  his  agent, 
Solomon  Wolff,  who  resides  in  New  Orleans, 
was  applied  to  by  Mrs.  Martile  J.  Baker,  act- 
ing through  Levin  B.  De  Poorter,  for  a  loan 
of  $1,250,  to  be  secured  by  mortgage  on  real 
estate  said  to  belong  to  Mrs.  Baker,  and 
situated  In  New  Orleans;  and  the  loan  was 
made  by  his  agent  and  attorney,  Wolff,  after 
the  latter  had  examined  the  title  to  the  prop- 
erty offered  as  security,  and  after  the  defend- 
ant, who  was  at  that  time  register  of  convey- 
ances, had  certified  that  It  had  not  been  alien- 
ated. The  applicant  received  as  evidence  of 
the  loan  three  notes  of  the  borrower,  two  of 
which,  for  $500  and  $300,  respectively,  were 
dated  June  80,  1808,  and  the  other,  for  $400, 
August  3,  ISOS;  all  of  them  being  payable 
one  year  from  date,  and  identified  with  the 
act  of  mortgage  by  which  they  purport  to 
have  been  secured.  The  first  two  notes  were 
not  paid  at  maturity,  and  the  bolder,  acting 
through  the  same  attorney,  having  obtained 
the  written  authority  of  the  maker  to  have 
the  property  sold  at  auction,  caused  It  to  be 
advertised  with  that  view,  when  it  was  made 
known  that  It  belonged  to  Jacob  Holzeuthal, 
who  had  acquired  it  from  Otto  Walther,  who, 
In  turn,  bad  acquired  It  from  Mrs.  Martile  J. 
Baker  by  an  authentic  act  dated  February  10, 


1804,  and  duly  r^stered  In  the  conveyance 
office.  These  facts  were  brought  to  the 
knowledge  of  the  applicant's  attorney  about 
July  13,  IStfO,  and  on  July  19th  he  communi- 
cated them  to  the  reglst^  of  conveyances, 
and  donanded  that  the  latter  should  tiold  tlie 
applicant  harmless;  and  he  subsequently  ob- 
tained Judgment  against  Mrs.  Baker,  tlie  mort- 
gagor, for  the  amount  of  the  notes,  with  hi- 
terest,  and  Issued  execution  thereon.  The 
original  fi^  facias  was  returned  nulla  bona 
November  IS.  1889,  but  there  Is  in  the  record 
an  alias  writ  under  which  some  perBooal  prop- 
erty appears  to  bare  been  seized  in  December, 
1900;  the  sheriff's  return,  dated  Febmary, 
lUOl,  showing  that  he  had  retained  a  capj  of 
the  writ,  and  was  still  maintaining  the  sei- 
zure. In  the  meanwhile,  on  November  20, 
1890.  the  applicant  brought  suit  on  the  offi- 
cial bond  of  the  register  of  conTeyanccs 
against 'that  officer  and  his  sureties;  setting 
forth  the  facts  which  have  been  hwelnbefore 
recited,  save  as  to  the  alias  fi.  fa.,  and  also 
alleging  that,  so  far  as  he  was  Informed,  Mrs. 
Baker  was  not  flnancIaUy  In  a  condition  to 
entitle  her  to  the  loan  which  she  had  obtain- 
ed, and  that  he  would  not  have  made  it  If  he 
had  not  been  misled  by  the  certificate  of  non- 
allenatlon  of  the  property  by  which  It  pur- 
ported to  be  secured;  and  he  prayed  Judg- 
ment against  the  parties  made  defendant  En 
the  sum  of  $1,570.27,  with  Interest  and  costs. 
The  defendants  filed  an  exception  of  no  cause 
of  action,  and  one  of  the  sureties  filed  addi- 
tional pleas  of  discussion  and  prematurity  of 
action.  The  exception  of  no  cause  of  action 
was  maintained,  but  on  appeal  the  Judgment 
was  reversed  and  the  case  remanded.  There- 
upon the  register  of  conveyances  answered, 
denying  that  the  plaintiff  acted  on  the  faith 
of  the  certificate,  as  alleged,  or  that  he  bad 
sustained  any  loss,  and  alle^g  that  the  sale 
from  iira.  Baker  to  Walther  had  been  made 
during  the  Incumbency  of  the  preceding  reg- 
ister, afid  had  not  been  Indexed,  and  that  he 
was  not  responsible  for  his  failure  to  report 
the  same.  The  sureties  made  no  fnrther  ap- 
pearance, and  no  further  steps  were  taken 
against  them;  and  after  trial  on  the  merits 
the  demand  as  to  the  register  was  again  re- 
jected, and  the  case  was  again  appealed,  and 
In  the  appellate  court  the  principal  defendant 
pleaded  the  prescription  of  one  year. 

Two  of  the  Judges  of  the  court  of  appt?ai 
adopted  the  view  that  the  action  arises  ex 
delicto,  and  is  barred  by  the  prescription  of 
one  year  from  the  date  of  the  issuance  of 
the  certificate,  and  that  view  was  made  the 
judgment  of  the  court;  whilst  the  third 
member  of  the  court,  although  agreeing  with 
the  reasoning  in  the  majority  opinion,  yielded 
to  what  he  conceived  to  be  the  more  rec^t 
Jurisprudence  of  this  court,  to  the  effect  that 
the  action,  having  been  brouf^t  upon  the 
bond,  must  be  considered  as  ex  contractu, 
and  that  the  case  should  hare  been  consid- 
ered upon  Its  merits.  Dealing  with  the  ques- 
tion as  an  original  one,  our  learned  Brethren 
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constituting  the  majority  of  tlie  court  of  ap- 
peal, after  referring  to  the  fact  that  a  con- 
tract Is  an  agreement  by  which  one  person 
obligates  himself  to  another  to  give,  to  do, 
or  permit,  or  not  to  do,  something  expressed 
or  implied  In  such  agreement,  whilst  a  quasi 
offense  Is  an  act  by  which  one  person,  with- 
out malicious  iuteut  but  through  error,  negli- 
gence, or  imprudence,  causes  damage  to  an- 
other, conclude  that  the  Issuance  by  the  reg- 
ister of  conveyances  of  the  misleading  cer- 
tificate of  nonallenation  in  the  instant  case 
was  not  the  result  of  any  agreement  or  con- 
tract between  him  and  the  plaintiff,  but  that 
it  WEB  a  quasi  ofTense,  and  that  hence  the 
action  to  recover  damages  resulting  there- 
from Is  barre<l  by  the  prescription  of  one 
year,  under  Civ.  Code,  art  3536.   This  would 
be  true  If  only  the  act  itself  were  to  be  talt- 
en  Into,  account,  but  such  is  not  the  case. 
The  applicant  sues  to  enforce  the  obligation 
of  a  written  Instrument  executed  by  the 
defendant  whereby  the  latter  agreed  and 
bound  himself,  under  a  penalty  of  fl6,000, 
"well  and  falttafoUy  to  discbarge  and  per^ 
form  all  the  duties  incumbent  on  him  as  reg- 
ister of  ctmv^ances,"  etc.  And  he  was 
Joined  In  the  execution  of  that  Inatmment  by 
three  other  persons,  who  bound  themselves, 
under  a  penalty  of  95.000  each,  that  be  would 
do  as  be  agreed,  and  who  have  no  connec- 
tion with,  and  are  in  no  wise  liable  for,  his 
acts  of  commission  or  omla^on,  save  as  they 
have  thus  agreed  and  bound  themselves. 
Whilst  It  Is  true,  therefore,  that  mere  error, 
negligence,  or  Imprudence,  resulting  In  in- 
Jury  to  another,  may  be  a  quasi  offense,  It 
iB  also  true  that  one  may  by  contract  bind 
oneself  to  compensate  such  Injury;  and,  be- 
cause the  sufferer  may  have  an  action  In 
damages  as  for  a  quasi  offense,  It  does  not 
follow  that  he  should  be  denied  the  right  to 
sue  on  his  contract,  If  he  has  one,  and  pre- 
fers that  remedy.   The  distinction  thus  Indi- 
cated was  recognized  by  this  court  more 
than  half  a  century  ago.   Thus  Brown  v. 
Ounning's  Curatrlx,  19  La.  462,  waa  a  suit 
on  the  bond  of  the  cnratrix  of  William  Gun- 
ning by  a  creditor  of  the  succession,  whose 
claim  bad  been  acknowledged  upon  an  ac 
count  which  had  been  homologated.   It  was 
urged,  among  other  grounds  of  defense,  that 
"all  actions  In  damages  for  maladministra- 
tion, neglect  to  perform  the  duties  of  a  cnra- 
trix, and  all  other  damages  resulting  from 
quasi  offenses,  are  [were!  prescribed  against 
In  one  year."  Ttie  court  said:  "We  have 
attentively  examined  the  plea  of  prescrip- 
tion filed  In  this  court   This  Is  an  action 
arising  ex  contractu,  on  the  bonds  given  by 
the  parties,  not  one,  sounding  In  damages, 
for  an  offense  or  quasi  offense.   The  cases 
of  Semple  v.  Buhler.  «  Mart  (N.  8.)  66B, 
and  Fish  v.  Browder,  Id.  691,  were  both  actions 
against  the  sheriffs  personally  for  damage, 
and  not  actions  on  their  official  bonds,  al- 
leging breach  thereof.  Had  sudi  been  their 
diaracter,  we  Imagine  that  tlie  decMtm  of 


this  court  would  have  been  different  from 
what  it  was."  In  Brlgbam  v.  Bussey,  28 
La.  Ana  676,  the  plaintiff  brought  suit  on 
the  official  bond  of  the  recorder  of  the  parish 
of  Morehouse  for  damages  resulting  from 
the  failure  of  the  recorder  to  relnscribe  a 
Judgment  within  the  proper  time,  and  the 
recorder  and  his  sureties  pleaded  the  same 
prescription,  and  supported  It  with  the  sanift 
arguments  which  are  now  urged.  This  court 
said:  "In  our  opinion,  the  action  is  ex  con- 
tractu. The  recorder  was  required  by  law 
to  enter  Into  a  bond,  with  two  good  sure- 
ties, for  the  faithful  performance  of  bis  offi- 
cial dutlea,  and  the  law  made  It  his  duty  to 
relnscribe  the  judgment  when  duly  called 
upon  to  do  so.  It  was  then  a  special  duty 
embraced  within  the  obligation  of  bis  bond, 
and  his  failure,  or  that  of  his  deputy  duly 
appointed,  to  jterform  the  duty,  Is  a  breach 
of  his  bond,  on  which  he  and  his  sureties 
may  be  sued  therefor.  It  Is  only  through  or 
by  the  bond  that  the  sureties  have  any  con- 
nection whatever  vrith  the  acta  or  omissions 
of  the  recorder  or  his  deputy.  •  •  •  We 
concur  In  the  opinion  that  *M.  Marcade  has, 
In  his  commentary  on  the  Napoleon  Code, 
developed  the  distinction  between  damages 
ex  delicto  and  damages  ex  contractu  with  his 
usual  brevity  and  felld^.  The  former  flow 
from  a  violation  of  a  g«ieral  duty;  the  lat- 
ter, from  a ,  breach  of  a  special  obligation.* 
*  *  *  Be  and  his  sureties  entered  into  a 
specific  contract  with  the  state,  for  the  ben- 
efit of  those  Interested,  that  he  and  his  depu- 
ty would  faithfully  perform  each  duty  of  his 
ofiJce,  and  his  failure  In  such  respect  Is  a 
breach  of  that  contract  If  this  is  not  a  case 
in  which  the  bond  may  be  enforced,  It  Is  dif- 
ficult to  Imagine  one  In  which  official  bonds 
may  be  made  available.  We  therefore  con- 
clude that  this  action  Is  not  prescribed  by 
one  year."  In  Fox  v,  Thlbault,  33  La.  Ann. 
32  (being  an  action  on  the  bond  of  the  re- 
corder of  the  parish  of  Plaquemines  for  dam- 
ages for  his  failure  to  Include  certain  mort> 
gages  In  a  certificate  Issued  by  him),  Mr. 
Justice  Fenner,  as  the  organ  of  the  court, 
said:  "The  defenses  urged  by  the  defendant 
[defendants]  are  the  following,  viz.:  (1) 
The  prescription  of  one  year,  based  on  the 
hypothesis  that  the  action  Is  one  for  dam- 
ages resulting  from  a  quasi  offense.  We  are 
not  concerned  here  with  the  question  as  to 
whether  defendant's  breach  of  duty  was  or 
was  not  technically  a  quasi  offense.  The  ac- 
tion is  on  the  bond,  and  therefore  ex  con- 
tractu, to  which  the  prescription  fnvoked  Is 
not  applicable."  And  to  the  same  effect  Is 
the  decision  in  Welntz  v.  Kramer  (La.)  10 
Souti).  416,  where  the  action  was  brought  on 
the  bond  of  a  notary  for  damages  resulting 
from  his  failure  to  embody  the  necessary 
recitals  In  bis  procte  of  a  nuncupative  will 
by  public  act 

The  meaning  of  these  decisions  Is  admitted 
by  the  respondent  Judges,  but  In  the  majors 
ftf  opinion  It  IB  Bald  tiiat  they  are  mtlrely 
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at  TsrlazLce  with  ttie  pteTlons  Jarlflprodeiice, 
and  In  njpport  of  tfala  view  a  number  oC 
adjadged  caaea  are  cited.  The  fliat  are  ttioee 
of  Semple  t.  Bnhler,  6  Mart  (N.  S.)  66S,  and 
Fish  V.  Browder,  Id.  691.  But  the  opinion 
overlooks  the  fact  tiiat  In  deciding  the  case 
of  Bro\vn  T.  Qunning's  Ouratrlx.  18  La.  462, 
the  court  especially  refers  to  the  cases  of 
Semple  t.  Bnhler  and  Fish  t.  Browder,  and 
says  that  they  -wexe  suits  against  sherlfCa  In- 
dlrldually,  and  that,  If  they  had  been  ac- 
tions on  the  official  bonds  of  those  officers, 
the  dedslons  would  probably  have  been  dif- 
ferent And  what  was  said  of  those  cases 
may  with  equal,  and  In  some  instances  with 
perhaps  greater,  propriety  be  said  of  the 
cases  of  Balfour  t.  Browder.  6  Mart  (N.  S.) 
70S;  EmmerllDg  t.  Graham,  14  La.  Ann. 
380;  Taylor  v.  Graham,  15  La.  Ann.  418; 
City  of  New  Orleans  t.  Southern  Bank,  31 
La.  Ann.  566;  CaJllouet  t.  Franklin,  82  La. 
Aim.  220;  and  Knoop  T.  Blaffer,  39  La.  Ann. 
23,  6  South.  9,— none  of  which  were  actions 
on  bonds,  and  In  one  or  two  of  which  there 
were  no  bonds  upon  which  actions  could 
have  been  brought  In  fact  the  only  case 
to  which  our  attention  is  called  which  ap- 
pears to  be  at  Tarlan.ee  with  the  doctrine  an- 
nounced In  Brown  t.  Gunning's  Guratrtz, 
and  affiiTued  in  Brigham  t.  Bussey,  and  in 
the  cases  since  decided,  is  that  of  Harvey  v. 
Walden,  23  La.  Ann.  162,  which  had  been, 
in  effect,  disposed  of  when  the  question  of 
prescription  was  mentioned,  without  refer- 
ence to  the  issues  now  under  consideration; 
and  it  was  said  that  even  If  the  other  de- 
fenses, which  had  already  been  held  suffl- 
clent,  had  not  been  so,  the  plea  of  prescrip- 
tion (it  being  an  action  on  a  sherlfC's  bond) 
would  have  been  good.  If,  therefore,  the  Is- 
fluance  of  the  certificate  containing  the  er- 
roneous recital  that  Mrs.  Baker  had  not 
alienated  the  property  in  question  was  a 
breach  of  the  obligation  of  the  bond  which 
the  recorder  tiad  given,  the  suit  predicated 
upon  such  breach  arises  ex  contractu,  and 
Is  not  barred  by  the  prescription  applicable 
to  quasi  offenses,  even  though  the  act  con- 
stituting the  breach,  considered  by  Itself, 
may  have  been  a  quasi  offense. 

It  Is  said  that  the  law  does  not  Impose  up- 
on the  register  of  conveyances  the  duty  of  is- 
suing certificates  of  nonalienatlon,  and  hence 
that  the  issuance  of  an  erroneous  certificate 
of  that  description  Is  not  a  breach  of  the  ob- 
ligation of  tbe  bond  given  tot  the  faithful 
discharge  of  his  duties.  The  law  directly 
applicable  to  the  subject  is  to  be  found  in 
Civ.  Code,  art  2257,  which  reads  as  follows, 
to  wit:  "It  shall  be  the  duty  of  the  register 
of  conveyances  of  the  parish  of  Orleans  to 
keep  bis  office  In  as  central  a  situation  as 
possible,  in  a  tolck  house,  and  to  keep  his 
record  book  open  to  the  Inspection  of  all 
persons,  and  to  deliver  to  them  certificates 
of  the  inscriptions  that  may  have  been  made, 
if  they  require  the  same."  Under  thla  law, 
it  was  plainly  the  dntf  of  the  rogUter,  wlien 


called  on  for  tbe  ccrtlflcate,  to  hKn  incliided 
in  It  the  Inscription  of  the  act  (tf  rale  of 
Febmaty  10,  1894,  from  Mrs.  Baker  to  Otto 
Walther.   Instead  of  doing  so,  be  cotlfle^ 
that  there  was  no  sncb  Inscrlptloa,  wbich 
was  a  breach  of  his  du^,  and  of  tbe  obliga- 
tion of  the  bond  which  he  bad  given,  aisreea- 
bly  to  Ber.  St  I  81S3,  tor  the  faithfnl  per- 
formance of  the  duties  Imposed  upon  Um  by 
law.    The  proposition  that  the  applicant 
must  designate  the  partlcolar  inscription  of 
which  be  wishes  a  certificate  issued  Is  not 
sustained  by  tbe  law  which  has  been  anotod. 
as  generally  understood  and  as  construeiJ 
with  other  provisions.   Ber.  St  S  2528,  re- 
quires notaries  and  sheriffs  In  the  parJatb  of 
Orleans,  before  passing  any  act  of  aale.  to 
demand  a  certificate  from  the  register  of 
conveyances  showing  that  the  vendor  has  not 
alienated  the  property,— said  certificate  to 
give  a  clear  description  of  said  property, — 
and  Axes  the  fee  of  the  register;   and  the 
following  section  imposes  a  penalty  np^>n 
any  notary  or  sheriff  who  neglects  to  obtaiii 
such  a  certificate  before  making  a  sale.  It 
Is  true  that  these  sections  apply  In  terms  only 
to  the  making  of  sales  by  the  officers  men- 
tioned, and  do  not  refer  to  the  issuance  of 
certificates  for  the  purposes  of  acts  of  mort- 
gage;  but  they  show  the  common  undt>r- 
atanding  that  nonalienatlon  certificates  may 
be  demanded  of  the  register  of  conveyances. 
And  the  article  of  the  Code  gives  to  any  cit- 
izen the  right  to  demand  such  a  certificate 
for  any  purpose. 

It  is  further  said  that  the  Indices  are 
component  parts  of  the  records  of  the  con- 
veyance office,— as  much  so  as  the  books 
In  which  the  conveyances  are  registered,— 
and  that  if  a  particular  Incumbent  of  the 
office  falls  to  enter  in  the  proper  index  a  con- 
veyance duly  registered  In  one  of  the  Ijooks. 
his  successor,  who  is  guided  by  the  Indices 
in  any  research  made  by  him  with  a  view  to 
the  issuance  of  a  certificate  of  nonaiienation, 
should  not  be  held  liable  when,  falling  to 
find  such  conveyance  in  any  Index,  he  fails 
to  certify  its  existence.  It  must  be  admltteil 
that  the  sltnatlon  Is  not  free  difficulty, 
since,  if  the  register  te  unable  to  rely  upon 
the  indices  which  he  finds  in  his  office,  the 
only  method  by  which  he  can  assure  him- 
self, and  those  relying  on  him  for  tbe  in- 
formation, that  property  acquired  50  years 
ago  has  not  been  alienated,  it  by  turning  over 
the  leaves  of  all  the  conveyance  books  from 
the  date  of  the  acquisition  of  the  property. 
The  system,  such  as  It  Is,  has,  however,  been 
in  operation  for  a  great  many  years,  and 
whilst  recorders  have  in  some  Instances  been 
held  liable  for  failure  to  report  mortgagee 
inscribed  against  property,  because  of  their 
nonappearance  in  the  Indices,  our  attantiou 
has  not  been  called  to  any  aimllar  case  con- 
cerning conveyances.  And  whatever  may  be 
the  difficulty,  the  tact  remains  that  tbe  In- 
dices form  only  part  of  the  recuds  of  the 
office,  whilst  the  boiAs  tli«aiselTes  form  the 
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other  part;  and  If  the  register  cotlfies  that 
no  conveyance  of  particular  property  appears 
in  the  records  of  his  ottice,  when  In  point 
of  fact  a  conveyance  Is  Inscribed  In  the 
l>ook8,  thOQgh  not  entered  in  the  index,  be 
certlfleB  to  aomething  that  is  not  true,  and 
be  mint  bear  the  consequences.  In  the  in- 
stant case  the  certificate  Issued  tor  the  reg- 
ister nads  u  foUcnra: 

**Offlce  of  the  Register  of  OonT^ances. 

State  of  Lotilslana,  Parish  of  Orleans, 

"Note.  The  reglstv  of  conTeyances  Till  not 
be  responsible  for  the  record  of  any  acts 
of  sale  inscribed  in  Book  Ma  17  of  this  c^ce; 
the  same  having  heen  lost  or  stolen  prevloos 
to  his  taUng  possession  of  the  office  of  regis- 
ter of  conveyances. 

"New  Orleans,  Jnly  1, 1898. 
"The  undersigned  register  of  conveyances 
for  the  parish  of  Orleans  hereby  certlflffl 
that,  according  to  the  records  of  his  office, 
it  does  not  appear  that  the  following  de- 
scribed property  has  been  alienated  by  Mar- 
tile  Jones,  widow  of  Jeffrey  Baker." 

And  then  follows  a  deeeriptlon  of  the  prop- 
erty, and  a  statement  of  the  date  of  Its 
acquisition,  with  the  book  and  folio  in  which 
the  same  la  registered.  If  the  register  had 
confined  himself  to  saying  that,  according  to 
the  Indices  of  bis  office,  no  alienation  appear- 
ed, the  parties  to  whom  the  certificate  was 
Issued  would  have  governed  themselves  ac- 
cordingly. Bnt  the  certificate,  as  issued, 
embraced  the  books  as  well  as  the  indices, 
and,  though  true  as  to  the  latter,  was  untrue 
as  to  the  former. 

Another  point  suggested  on  behalf  of  the 
defendant  Is  that  there  were  two  acts  of 
mortgage,— the  one  of  July  let,  and  the  oth- 
er of  Autrust  3d,— and  that,  as  the  only  cer- 
tificate obtained  was  that  Issued  at  the  date 
of  the  first  act;  the  roister  Is  not  responsi- 
ble with  regard  to  the  second.  The  evidence 
shows  that  the  applicant,  through  his  at- 
torney, «eted  hi  both  transactlonB  on  the 
faith  of  the  same  certificate.  Of  course,  In 
so  doing  he  took  the  risk  of  the  mortgagor's 
having  aUenated  the  property  between  July 
iBt  and  August  8d;  but  the  register  Is  re- 
sponsible for  the  certificate  Issued,  as  of 
Its  date,  whether  It  was  used  on  that  day  or 
later. 

Hie  law  of  the  case  Is  therefore  with  the  ap- 
plicant. Upon  the  facts  a  somewhat  differ- 
ent condition  is  presented.  Bnt  one  witness 
was  examined  as  to  the  value  of  the  property 
supposed  to  have  been  mortgaged,  and  It  Is 
by  no  means  clear  from  his  testimony  tbat, 
If  sold  under  the  hammer,  It  would  bring 
the  amoont  which  the  applicant  claims.  Fur- 
ther than  this,  there  is  Included  in  the  record 
of  the  suit  against  Mrs.  Baker  the  alias  fl.  fa. 
already  referred  to,  from  which  It  appears 
that  the  applicant  has  seized  some  property 
which  will  presumably  be  appropriated  to  tbe 


reduction  of  his  claim.  Under  these  etrcum- 
stances,  we  find  It  Impossible  even  to  ap- 
proximate the  loss  which  be  has  sustained 
through  the  fault  of  the  defendant,  and, 
dealing  with  the  case  as  we  are  authorized 
to  do  by  the  constitution  (tbat  la  to  say,  as 
if  It  had  been  brought  here  directly  by  ap- 
peal), we  feel  constrained  to  dismiss  It  as 
in  case  of  nonsuit 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgments  herein  rend^ed  by 
the  court  of  appeal  and  the  district  court 
be  amended  In  so  far  as  that  the  demaud  of 
tbe  plaintiff,  Charles  Gordon,  Is  dismissed 
as  In  case  of  nonsuit.  Instead  of  being  finally 
rejected;  said  plaintiff  to  pay  the  costs  of 
tbe  district  court,  and  the  defendant  John  H. 
Stanley  to  pay  the  costs  of  the  appeal  and 
of  this  application. 

BBIdAUX,  diasenta. 


a07  La.) 

BUDGB  V.  MOBGAN*S  L.  ft  T.  E.  &  S.  S. 
CO.    (No.  14,106.) 

(Supreme  Court  of  Louisiana.    Feb.  17,  1902.) 

INJURY  TO  SBRVANT-UABIUTY  or  UASTait^ 
DEFECTIVE  APPLIANCBS-CARB  REQUIRBD— 
RAILROADS— IN8PBCTI0N  OP  FORBiaN  CARS 
—EXPERT  SVIDBKGB-^BRSWUl*  IMJURIOB— 
DAMAGES. 

1.  Masters  are  not  insurers.  They  are  lia- 
ble to  thdr  servants  for  the  consequences,  not 
of  danger,  but  of  negligence;  and  negligence, 
in  cases  where  the  servant  is  Injured  bj  rea- 
son of  defective  appliances,  cousists  of  the  fail- 
ure of  the  master  to  exercise  due  care  that  the 
appliances  furnished  for  the  nae  of  his  serv- 
ants shall  be  safe  when  furnished,  and  shall 
be  maintained  in  a  safe  condition. 

2.  'W'hatevK-  may  be  the  duty  of  the  master 
as  to  the  methods  to  be  adopted  fOr  ascertain- 
ing originally  wheth«  tbe  appliances  so  tmv 
nished  are  suitable  and  safe,  due  care  re- 
quires taim,  especially  In  the  use  of  dangerous 
appliances,  or  where  the  service  In  which  they 
are  used  Is  dangerous,  either  by  himself,  or 
by  some  other,  selected  for  tbe  purpoa^— in 
either  case  one  competent  and  qualified,— to  in- 
spect and  look  after  the  condition  of  such  ap- 
pliasces,  and  see  that  the;  are  kept  in  repair. 

8.  This  duty  is  personal  to  the  masta:,  and 
must  be  coutuiuously  performed  by  him,  or  by 
those  whom  he  selects  to  represent  him^  and 
he  is  liable  for  Its  neglect,  whether  by  his  rep- 
resentatives or  by  himself,  the  danger  result- 
ing  therefrom  not  being  assnmed  b;  his  serv- 
ants as  incidental  to  their  emplofment. 

4.  A  railroad  compan;  drawing  the  cars  of 
another  company  ovct  its  road  owes  a  duty  to 
Its  empIo7te  in  reference  thereto.  It  is  bound 
to  inspect  such  cars,  the  same  as  its  owu,  and 
is  responsible  for  the  consequences  of  aui  h  de- 
fects as  would  have  been  disclosed  b;  ordinnr; 
inspection,  as  h  is  its  duty  either  to  remedy 
them  or  to  refuse  to  take  tbe  cars.  The  em- 
ploy* no  more  assumes  the  risks  of  such  de- 
fects  than  of  those  In  the  cars  belonging  to  his 
employer. 

5.  M«i  without  sdentifie  knowledge  and 
without  practical  experienc*  hi  the  haudUug  of 
moving  cars  and  trains,  who  may  be  employed 
as  oar  infliTOPiors.  and  charged  with  the  duty  of 
•eelng  that  the  parts  aod  appliances  of  the  cars 
are  safe  aod  sound  and  in  their  proper  posi- 
tions, do  not  thereby  become  qualified  as  ex- 
perts in  tbe  matter  of  the  causes  which  muy 
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operate  to  dmll  a  car  o>  to  prevent  Its  truck* 
from  workitiK  properly. 

6.  It  Is  a  fair  prcsamptiou  that  railroad  com- 
paniei  have  no  desire  to  subject  their  employes 
to  uuneceesary  risks,  or,  apoo  the  other  hand, 
to  waste  moner  hf  Inctunbering  their  cars  with 
useless  contrivances,  but  tiiat  they  eadeavor 
to  obtain  cars  which,  being  the  safest  and  most 
serrtceabie,  cost  the  least  money.  When, 
therefore,  aa  inspector,  such  as  those  above 
referred  to,  undertakes  to  decide  that  an  ap- 
purtenance for  which  scientific  knowledge  has 
provided  a  particular  place  will  diacbaree  its 
function  as  well  somewhere  else,  or  that  it 
may  be  dispensed  with,  he  places  himaeif  in 
antagonism  to  the  position  to  which  his  em- 
ployer, with  greater  knowledge  and  greater  In- 
terest, is  already  committed. 

7.  The  opiniona  of  car  inspectors,  not  ex- 
perts in  the  running  of  cars,  do  not  prove  that 
It  ts  as  safe  to  operate  a  freight  car  with  a 
banger  pin  out  of  its  sockets  and  a  nut  misa- 
ing  from  a  bolt  which  holds  a  friction  plate 
in  position  as  If  those  parts  were  propeiiy  ad- 
justed; and,  as  a  matter  of  fact,  It  u  not  as 
safe,  and  It  ia  negligence  to  tolerate  a  system 
of  inspection  whlcn  proceeds  iqwn  the  contrary 

&^erdict  and  ]ndniieut  for  $12,500  for  the 
loss  of  a  leg  amend«l  bj  reducing  the  amount 
to  $6,000. 

(Syllahua  by  the  Court.) 

Appeal  from  Judicial  dlatrlct  court,  parish 
of  St  Mary;  A.  G.  Allen,  Judge. 

Action  b7  Oeorge  Budge  against  tbe  Uor- 
gHn'8  Louisiana  ft  Texas  Ballroad  ft  Steam- 
ship Gompany.  Judgmont  for  plalntU^  and 
defendant  appeals.  Modified. 

D.  CafTery  ft  Son,  for  appellant  Foster, 
Milling,  Godchanx  ft  Sandys,  for  appellee. 

MONROE,  J.  Plaintiff  sues  for  damages 
for  personal  Injuries  sustained  whilst  in  the 
discharge  of  his  duties  as  brakeman  In  de- 
fendant's employ  at  Morgan  City.  The  peti- 
tion alleges  that  after  he  had  coupled  certain 
cars  to  an  engine,  the  train  moved,  and  peti- 
tioner, as  was  bis  duty,  climbed  upon  the 
laddCT  of  the  first  box  car  that  approached 
falm  for  the  purpose  of  riding  to  the  next 
switch,  "and  when  his  hand  had  almost  reach- 
ed the  topmost  round  of  the  ladder  the  said 
car  jumped  off  tbe  track,  came  near  turning 
over  on  your  petitioner,  threw  him  from  the 
ladder  to  the  plank  flooring  on  the  track,  and 
caught  his  right  1^  In  such  a  way  as  to 
crush  the  ankle  and  leg  below  the  knee;  that 
the  Injury  was  occasioned  by  a  defect  in  that 
part  oC  the  machinery  which  allows  the  body 
of  the  car  to  work  upon  the  axles  of  the 
trucks  so  as  to  allow  the  trucks  to  turn  in 
order  that  they  will  take  a  curve  in  the  track; 
and,  as  this  part  of  the  machinery  was  worn, 
defective,  or  had  become  loose,  the  trucks 
and  wheels  were  thereby  locked,  and  could 
not  take  the  curve,  thereby  causing  them  to 
jump  the  track,  which  almost  overturned  the 
car  upon  [which]  your  petitioner  was  riding, 
and  caused  great  personal  Injury  to  your  peti- 
tioner, as  aforesaid.  He  shows  that  this  ac- 
cident was  caused  without  any  negligence  or 
contributory  negligence  on  his  part  but  was 
due  entirely  to  the  negligence  of  the  com- 
pany In  placing  upon  the  track  a  car  which 


was  not  safe  for  its  employes  to  handle,  but 
to  the  contrary  thereof,  being  so  defective  aa 
to  be  dangerous  for  said  employes;  that  said 
injury  would  not  have  happened  to  petitioner 
but  for  tbe  defect  In  the  mechanism  of  the 
car,  as  aforesaid."  There  are  further  allega- 
tions setting  forth  the  sufferings  of  the  peti- 
tioner, the  amputation  of  bis  leg,  the  expenses 
Incurred  by  him,  and  his  impaired  earning  ca- 
pacity, and  a  prayer  for  judgment  in  the  sum 
of  $25,.3]3.  The  defendant  denies  the  exist- 
ence of  the  alleged  defect  in  the  car,  denies 
that  the  Injury  of  which  petitioner  complains 
was  the  result  of  any  fault  or  n^llgence  on 
its  part,  and  alleges  that  plalnUCt  contributed 
to,  If  he  did  not  wholly  cause,  the  accident 
by  the  negligent  and  unskillful  manner  in 
which  he  performed  his  duties  as  switchman. 
It  further  alleges  that,  if  the  negligence  of 
any  other  of  Its  employes  contributed  to  said 
accident,  the  defendant  Is  not  responsible 
therefor,  either  tmder  the  general  law  or  un- 
der the  provisions  of  Its  legislative  charter, 
being  act  No.  87  of  1877;  and  floaliy,  and  in 
tbe  alternative,  that.  If  the  accident  was  not 
contributed  to  by  the  negligence  of  the  plam- 
tlff,  and  was  not  due  to  the  negllgoice  of  a 
fellow  servant  It  was  a  risk  assumed  by  the 
plaintiff  as  incidental  to  bis  employment,  for 
which  the  defendant  la  not  liable.  There  wu^ 
a  verdict  and  judgment  for  the  plaintiff  In  tbe 
sum  of  $12,500,  from  which  defendant  has  ap- 
pealed. 

There  are  certain  facts  which  are  either 
admitted  or  established  beyond  controversy, 
to  wit:  The  plaintiff  was  an  active  man, 
who,  for  about  four  years,  had  been  employ- 
ed by  tbe  defendant  as  brakeman  at  Morgan 
City.  The  defendant's  main  track  from  New 
Orleans  approaches  that  station  from  the  east. 
On  the  south  side  of  this  track  there  are  quite 
a  number  of  other  tracks,  switches,  and  sid- 
ings that  are  used  for  the  accommodation  of 
the  traffic  carried  on  between  the  railroad 
and  the  steamship  lines,  and  among  them 
there  are  two  parallel  tracks,  running  along 
the  front  of  the  wharf,  the  one  about  seven 
feet  In  the  rear  of  the  other.  These  tracks 
are  reached  by  what.  In  order  to  distinguish 
it  may  be  called  the  "main  switeh,"  which 
leaves  the  main  track  some  stance  farther 
back,  and  they  are  connected  togetb^  by 
means  of  a  switch  which  extends  from  one 
to  the  other  In  a  short,  reverse  curve.  Using 
the  accompanying  rough  sketch,  for  conven- 
ience of  illustration,  A  may  be  supposed  to 
represent  the  main  track,  B  and  0  the  two 
parallel  tracks,  D  the  connecting  switch,  E 
the  point  at  which  the  accident  occnrred,  F 
the  wharf,  and  G  the  main  switch. 

Upon  tbe  morning  of  May  27,  1000,  tbe 
plaintiff  had  coupled  to  the  switch  engine  sev- 
eral cars  standing  on  the  track  G,  that  were 
to  be  pulled  out  through  tbe  switch,  D,  onto 
the  track,  B;  and  when  the  engine  and  for- 
ward car  bad  passed,  at  the  rate  of  three  or 
four  miles  an  hour,  he  ascended  the  ladder 
on  the  second  car,  which  was  an  empty  box 
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car,  in  order  to  go  on  to  tbe  next  ■wltob.  ud 
had  about  reached  the  top  of  the  car,  when  the 
rear  truck,  Instead  of  taking  the  turn  Into 
the  switch,  mounted  the  rail,  or  spilt  the 
switch,  and  went  off  the  track,  canslng  the 
car  to  Jolt  and  list  toward  the  front  of  the 
wharf  tai  sndi  a  way  that  the  plahitlff  was 
either  thrown  oCC,  or,  being  apprehensive  that 
the  car  was  about  to  turn  over,  Jumped  off, 
with  the  result  that  one  of  his  legs  was 
canght  between  the  derailed  truck  and  the 
outalde  rail  of  the  track  0,  and  was  wo  badly 
crushed  that  It  sobsequently  became  neces- 
sary to  amputate  It  below  the  knee.  The 
track  to  laid  upon  the  leTcI  plank  wharf,  and 
to  shown  to  have  been  In  perfect  condition; 
and  the  engine,  the  forward  car,  and  the  for- 
ward truck  of  the  car  upon  which  the  plain- 
tiff was  riding  had  passed  in  safety  over  the 
point  at  which  the  rear  truck  was  derailed. 
There  were  present  at  the  moment  of  the  acci- 
dent, besides  the  plaintiff,  Joret,  the  yard 
master,  and  Blancon.  a  switchman;  and  Joret 
shortly  afterwards  replaced  the  car  on  the 
track.  Being  asked  who  assisted  falm,  be  an- 
swered: "Blancon  was  the  only  one.  There 
might  have  been  others  around  there,  but  I 
did  not  notice  tbem."  Blancon,  on  the  oth^ 
band,  testifies  that  the  car  was  put  bade 
by  "Mr.  Joret,  young  Shinn,  and  some  of  the 
other  boys";  and  young  Stilnn  testifies  that 
the  car  had  already  been  put  back  on  the 
track  when  he  first  saw  it  No  one  who  ad- 
mits having  participated  In  replacing  the  car 
on  the  track,  except  tbe  yard  master,  has  tes- 
tified In  the  case.  It  to  not  disputed  that  it 
was  the  duty  of  the  yard  master  to  see  that 
the  property  belonging  to  the  defendant  and 
the  rolling  stock  in  the  yard  at  Morgan  City 
were  In  good  order.  Being  called  to  the  stand 
on  belialf  of  the  defendant,  this  witness,  early 
in  his  direct  examination,  was  asked  what 
means  he  used  in  replacing  the  derailed  car  on 


the  track,  to  which  he  replied,  "I  Just  Jacked 
It  up  a  little  and  used  the  frog."  Later  on 
hto  attention  was  called  to  the  question  of 
the  alleged  Immobility  of  the  rear  track,  re- 
snltlug  from  the  locking  of  the  friction  ptotes, 
which  the  plaintiff  asserts  was  the  cause  of 
the  accident,  and  he  was  asked  whether  he 
conid  have  replaced  the  car  on  the  track  with 
the  friction  plates  locked  In  such  a  manner  as 
to  ImmoboIkEe  the  trucks,  to  which  he  replied, 
"No,  sir;  It  would  be  a  matter  of  Impossibil- 
ity to  replace  the  car  back  on  tbe  track  with 
tbe  plates  locked,  nnless  you  would  put  a 
Jackscrew  under  it,  and  Jack  it  up  first."  He 
was  then  asked,  "Did  you  use  a  jackscrew 
In  putting  that  car  back  on  tbe  track?"  to 
which  be  answered:  "No,  sir;  I  never  thought 
of  a  Jack  screw  at  the  time.  Q.  Wliat  did 
yon  use  to  put  it  beck  on  the  track?  A.  I 
Just  used  an  iron  bar,  like  the  company  fur- 
nishes for  that  purpose."  Still  later  he  was 
again  asked,  "How  did  yon  get  this  car  back 
on  the  track?'  and  he  replied,  "I  Just  run  the 
frog  there  and  palled  It  back  with  tbe  en- 
gine." He  was  asked,  "Did  you  examine 
tbe  trucks  of  the  car  before  you  put  it  back 
on  the  track?"  He  replied,  "No,  sir;  the  only 
thing  that  I  done  was  to  put  It  back  on  the 
track."  Being  asked  at  another  time,  "Mr. 
Joret,  after  Bndge  was  hurt,  did  you  look  at 
tbe  car  from  which  he  fell  or  Jumped?"  he 
replied:  "No,  sir;  I  looked  at  It  after  It  was 
put  back  on  the  track.  Q.  State  whether  or 
not  the  hanger  plu  was  out  of  the  socket  be- 
fore It  was  pot  back  on  the  track.  A.  That 
I  don't  know."  Being  asked  as  to  any  subse- 
quent examination,  he  testifies  that  he  made 
no  thorough  examination  of  tbe  car.  Refer- 
ring to  a  statement  made  by  him  that  the 
hanger  pin  was  out  of  its  socket,  he  was  ask- 
ed, "Now,  Mr.  Joret,  did  yon  find  any  other 
cause  for  the  Jumping  of  the  track,  other  than 
the  defect  you  saw  in  this  car?"  to  which  he 
answered.  "No,  sir."  In  hto  report  to  the 
company,  of  even  date  with  the  accident,  the 
witness  says.  "Accident  was  caused  by  rear 
truck  of  car  splitting  switch  and  taking  wrong 
track,  thus  twisting  car,  and  causing  It  to 
lean  over  badly."  Blancon  assisted  in  taking 
the  injured  plaintiff  home,  and  then  returned 
to  tbe  scene  of  the  accident  before  the  car 
was  replaced  on  the  track.  He  was  asked  by 
counsel  for  defendant.  "Well,  sir,  did  you,  at 
the  time  that  the  car  was  off  the  track,  look 
around  at  the  trucks?'  and  he  answered,  "No. 
sir."  He  was  recalled,  late  in  tbe  trial,  and 
asked  by  the  same  counsel,  "Now,  can  you 
state  whether  or  not  the  hanger  pin  was  oat 
of  that  car  before  it  was  Jerked  back  on  the 
track?"  and  he  answered,  "I  don't  knaw." 
And  yet  at  other  times  he  says  that  he  looked 
around  tbe  car  "right  after  the  accident," 
and  that  the  hanger  pin  was  then  out  of  its 
socket  and  that  there  was  a  nut  missing  from 
a  bolt  in  the  upper  friction  plate,  but  that 
tbe  plates  were  In  position,  and  that  there 
was  nothing  otherwise  the  matter  with  the 
truck;  that  the  truck  was  replaced  on  the 
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track  by  Joret,  Sblnn,  and  some  of  the  other 
boya  "with  a  rope^"  and  that  they  had  very 
Uttle  tnrable;  and  had  to  use  but  Uttie  force. 
This  wltnesB  appears  subsequently,  and  after 
the  ear  bad  been  replaced  on  the  track,  to 
have  made  an  examination  In  company  with 
Chotln  and  Fields,  though  he  testifies  that 
he  does  not  remember  that  Fields  was  pres- 
ent Callan,  the  road  master,  was  at  break- 
fast when  the  accident  occurred,  but  went 
down  a  few  minutes  later,  and  looked  at  the 
«ar  before  It  was  replaced  on  the  track.  He 
testlflffl  that  'be  did  not  go  under  the  car, 
as  It  was  not  necessary,  but  that  he  Inspect- 
ed It,  and  found  nothing  wrong,  no  defects 
whatever.  Being  aeked,  "Did  you  examine 
the  hanger  pin  thoroughly?"  he  replied:  "Yes, 
sir;  I  saw  the  car  and  looked  at  It.  I  saw 
nothing  wrong  with  It  at  all."  Being  aaked, 
"Then,  If  a  car  was  to  jump  the  track,  and 
yoo  go  there  and  examine  the  car  and  find  a 
defect,  you  would  conclude  that  the  jumphig 
of  the  track  vma  what  caused  the  defect?" 
be  replied:  "Tes,  sir.  Q.  Come  to  that  con-  ■ 
dualon  at  once?  A.  Yes,  sir.  Q.  You  would 
not  attribute  the  jumping  of  the  track  to  any 
defect  in  tbe  car?  A.  Ko,  air;  that  would  be 
very  hard  to  aay."  Paul  Chotln,  who  has 
been  about  SO  years  In  the  def mdaiif  s  emjfioy 
as  switchman  and  brakeman,  testifies  that 
about  two  hours  after  the  acddent  he,  Blan- 
con,  and  Fields,— ttie  latter  being  a  conductor 
in  the  defendanf a  serrice,— In  the  presence 
of  the  yard  crew,  oamined  the  car,  In  order 
to  find  the  cause  of  the  derailment  and  that 
lie  found  that  the  hanger  pin  was  displaced; 
that  one  btdt;  or  pmalbly  a  nut  ftom  one  bolt 
(the  witnesses  sometimes  speaking  of  the  one 
and  sometimes  of  the  otfaerj,  waa  gone  from 
the  upper  friction  plate;  that  the  not  on  the 
other  bolt  was  loose,  and  that  ttie  plate  "wag 
liangiDg  by  one  bolt";  that  the  upper  and 
lower  plates  were  locked,  so  that  the  truck 
could  not  steer  In  taking  the  curve  into  tbe 
switch;  and  hence  the  accidoit.  There  Is  no 
doubt  that  Fields,  aa  well  as  Ghotin.  at  tiiat 
time  reached  tbe  concludon,  and  so  expressed 
himself,  that  the  defects  wbieb  they  obserred 
had  so  Immobilized  the  truck  as  to  prerait 
It  from  taking  the  curve  Into  the  switch,  and 
that  tbe  derailment  was  the  result.  And 
]<^elda,  being  examined  as  a  witness,  admits 
thut  he  made  a  statement  to  that  effect  l<nig 
afterwards,  and  testifies  thnt,  the  banger  pin 
being  out,  the  truck  would  not  steer  so  as  to 
take  the  curve,  and  that  he  bad  Btated  that 
be  would  not  take  a  car  In  that  condition  out 
from  a  "terminal."  Upon  the  other  hand,  be 
also  tGStifles  that  the  displacement  of  the 
liauga-  pin  was  tbe  ODly  defect  that  he  no- 
ticed; and,  being  asked,  "Would  or  would 
you  not  consider  a  car  with  the  hanger  pin 
out  In  a  fit  condition  to  run  and  for  the  em- 
ployes to  work  on?"  he  answers,  "I  could 
not  aay  that  I  would  conslda  it  unsafe."  It 
may  be  remarked,  in  this  connectl:)n.  that 
Just  before  or  pending  the  trial  the  wltnm. 
together  with  aome  of  the  officers  of  the  road 


and  some  of  tbe  car  Inspectors,  who  had  been 
summoned  on  behalf  of  the  defendant  as  ex- 
perts, bad  re-examined  the  car  In  ouestloo 
(10  months  after  the  acddent),  and  the  wit- 
ness apiKars  to  have  been  convinced.  In  the 
course  of  a  discussion  on  the  subject,  that  the 
displacement  of  the  hanger  pin  could  not 
have  caused  the  derailment.  Maltland  Is  a 
bridge  foreman  and  trade  r^alrer,  who,  the 
morning  after  the  accident  replaced  the  hang- 
er pin,  under  instructions  from  the  yard  mas- 
ter. It  does  not  appear  that  he  examined 
the  car  until  after  the  yard  master  and  his 
assistants  had  put  it  back  on  the  track,  and 
he  then  found  no  other  defect  than  the  dis- 
placemrat  of  the  hanger  pin.  Vpaa  that  sub- 
ject he  was  asked,  *'X>oes  the  railroad  com- 
pany generally  run  cars  with  the  hanger  pins 
out  of  place?"  to  which  he  replied:  •  ^'Most 
decidedly  not  When  we  aee  them  out  of 
place,  we  put  them  hi  on  the  first  occasion." 

A  number  of  witnesses,  so-called  experts, 
were  examined  on  behalf  of  tbe  defendant 
for  tbe  purpose  of  showing  that  the  displace- 
ment of  tbe  hanger  pin  Is  a  matter  of  no 
consequence;  that  It  Is  impossible  for  the 
friction  plates  to  become  locked  so  long  as 
the  truck  remains  on  the  track;  and  that  tbe 
defects  In  the  truck  in  this  particulsr  case 
were  probably  tbe  results,  rather  than  the 
cause,  of  the  derailment  In  order  to  ap- 
preciate these  theories,  and  the  testimony 
adduced  in  their  support.  It  la  necessary  that 
one  should  know  something  of  tile  construc- 
tion of  tiie  truck  and  its  relation  to  the  car, 
—a  speclea  of  information  which  la  not  readl- 
ly  imparted  to  words.  We  shall  endeavor, 
however,  to  be  as  IntelUglble  as  the  condi- 
tions will  permit  There  are  different  kinds 
of  trucks,  but  the  truck  In  question  consists 
of  two  pain  of  wheels,  each  pair  being  con- 
nected by  an  Iron  axle,  to  which  the  wheels 
are  immovably  attached.  The  ends  of  the 
axlea  project  through  the  wheels  Into  an  Iron 
frame  which  ntends  upon  the  outside  from 
a  wheel  of  the  one  pair  to  a  wheel  upon  the 
same  side  of  the  other  pair,  and  is  connected 
between  the  two  pairs  from  one  side  of  toe 
track  to  the  other,  the  wb<Ae  forming  a  figure 
something  like  the  letter  "H,"  witb  a  pair 
of  wheels,  upon  an  axle,  betwe^  each  of  the 
open  ends.  That  part  of  the  frame  which 
extends  across  and  holds  the  sides  together 
consists  of  two  pieces  of  Iron  called  "tran- 
soms" (or  sometimes  called  "channel  bars"), 
probably  10  or  12  Inches  braad»  set  up  edge- 
wise at  a  distance  of,  perhaps,  a  foot  apirt, 
which,  being  parallel  to  each  otlier,  form 
what  may  be  called  a  bottomless  channel  or 
trough,  extending  from  one  track  to  tiie  other 
between  the  front  pair  of  wheds  and  the  pair 
In  the  rear,  the  upper  edges  of  the  transoms 
being  higher,  than  the  axles;  so  that;  In  tbe 
absence  of  other  device,  the  body  of  the  ear 
would  rest  upon  the  transoms,  but,  as  tbe  en- 
tire frame  Is  practically  to  one  pieces  and 
rigid.  It  is  obvious  that  such  an  arrangement 
would  produce  tbe  same  effect  as  though  tbe 
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boij  of  the  car  rested  upon  the  axles  them- 
selves. To  obviate  this,  and  to  provide  ease 
of  motUm  tor  both  the  bodj  of  the  car  and 
the  tmckat  there  It  In  this  trouffh  a  "bidster,** 
consisting  of  a  plank,  upon  either  end  of 
whkdi  rests  a  i^ral  quing  with  a  piece  of 
timber  on  top  of  them,  the  whole  being  sus- 
pended is  the  trough  by  means  of  two  sllnga, 
each  of  which  consists  of  two  Iron  straps  and 
two  Iron  pins,  called  "hanger  pins,"  the  top 
pin  running  through  the  upper  ends  of  the 
straps,  and  ordinarily  resting  In  raised  sock- 
ets on  the  ed^  of  the  transoms,  and  the 
bottom  pins  running  through  the  lower  ends 
of  the  straps  and  affording  the  necessary 
support  tor  the  boteter.  There  may  be  some 
otha  supports  for  the  bolster  acsoas  the  bot- 
tom of  the  channel  or  trough,  but  the  main 
Biq^ports  are  the  upper  hanger  pins.  The 
bolster,  as  thus  suspended,  rises  abore  the 
upper  edges  of  tiie  tranaoms,  la  perforated 
through  the  middle  by  the  kingbolt  of  the 
car,  and  has  upon  the  upper  surfiu!^  towszda 
either  end,  a  "friction  plate,"  whldi  cone- 
sponds  with  a  similar,  but  longer,  plate  at- 
tached  to  the  nn^  surface  ttf  the  botliom 
of  the  car,  fbe  two  together  constituting  the 
"Bide  bearings,"  and  serving  pnctlcaUy  as 
BSgments  of  a  iUth  wheel,  whereby  the  body 
of  the  car  Is  allowed  a  certain  play,  and  yet 
Is  prevented  from  listing  in  such  a  way  as  to 
Jam  the  "center  bearing,"  or  throw  too  much 
lateral  strain  on  the  Una^t  The  lower 
Edate  is  a  piece  of  Iron  about  4  Inches  square 
and  2  or  S  biches  thick,  whilst  the  upper  plate 
is  frfMB  15  to  17  Inches  long,  about  8  inches 
thick,  and.  imAably  (though  there  Is  no  direct 
testimony  on  that  snbdect)  shout  aa  wide  as 
the  loww  plate.  This  in>per  plate,  as  orig- 
inally put  on,  is  tsstened  to  the  ear  by  two 
bolt^  f»ie  at  each  aid.  coming  Ibrou^  the 
bottom  of  Qie  car  and  tiirough  the  plate,  with 
nuts  on  their  lower  ends,  and  "Hps"  or  "lugs" 
on  each  side,  to  ke^  the  plate  from  being 
twteted  around.  It  Is  undiluted  ttiat  <me  of 
the  nppsr  hanger  pins  on  the  truck  ,in  qnfis- 
tlm  was  found,  Immediately  after  tiie  acd- 
dent  resting  upon  the  transoms,  two  inches 
or  more  ootiUle  of  tto  sockets,  and  that  tiie 
car  had  therein  acquired  a  list  (tf,  perhaps, 
a  eoiQile  of  IncbM.  It  Is  alao  undisputed  that 
the  nut  ■warn  ndsslng  from  one  of  the  bolts 
intended  to  hold  tlw  upper  MctUm  plate  In 
position,  and  we  are  inclined  to  think  from 
the  testlnKNiy  that  the  bolt  Itself  may  bavn 
been  mlasli^  whilst  Cihotin,  ss  we  have  seen, 
testifies  that  the  nut  on  the  other  bolt  waa 
kM»e,  and  that  the  plate  waa  "hanging  by  one 
bolt" 

Betnmtng,  now,  to  ttie  ocperfii,  It  appears 
from  thetr  testlmoiny  thai;  as  a  rule,  tiKy 
have  had  no  experience  whatevear  in  running 
trains,  or  In  handling  moving  cars.  One  has 
been  a  carpentsr.  another  has  played  baseball, 
others  have  been  car  repairers,  etc.  And 
from  these  dlflermt  avocations  they  have 
been  assigned  to  duty  as  car  inspectors,  and 
IB  car  Inspectors  have  undertaken  to  testier 


as  experts  concerning  the  possible  danger  of 
derailment  and  otherwise  to  moving  cars, 
resulUng  from  different  conditions,  hypothetl- 
cally  stated.  It  would  be  unprodtaUe  to  re- 
capitulate the  testimony  of  these  witnesses 
at  length,  or  to  spaid  mach  tbne  in  cxitlclstng 
it.  Thegr  testlfled,  generally,  that  the  truck, 
whilst  on  a  straight  track,  cannot  turn  far 
enough  to  allow  the  friction  plates  to  become 
locked  1^  getting  the  one  b^hid  the  othor, 
and  that  the  listing  of  the  csr,  reaidting  from 
the  displacement  of  the  hanger  idn,  cannot 
effect  such  a  result;  and  doss  not  endai^r 
the  safety  of  the  car.  As  to  the  first  of  these 
propositions,  It  may  he  said  that  the  ear  in 
question  was  not  on  a  straight  track,  but  tttat 
the  rear  truck  was  derailed  when  the  for- 
ward truck  had  been  carried  into  the  switch 
around  a  sharp  curve,  and  because  it  (the 
rear  truc^,  f alUng  to  fcdlow,  s^t  the  switch, 
and  kept  on  the  main  trade,  so  that  ts  tte 
yard  master  reported,  the  car  was  twisted, 
and  was  made  to  lean  over  badly.  The  truck 
might,  therefore,  very  well  have  reached  the 
angle,  as  compared  with  the  body  of  the  ear, 
which  the  witnesses  think  was  necessary  to 
the  lo(^ing  of  the  pistes.  Aside  frcon  this, 
as  the  hanger  pin  is  two  inches  in  diameter, 
and  was  two  Inches  or  more  upon  the  outside 
of  its  sockets,  the  bolster  must  have  been  car- 
ried four  Inches  or  maxe  out  aC  ite  pnq^r 
position,  end,  as  the  lower  ftictlon  plate  la 
bolted  to  the  b(dster.  It  may  have  happened. 
If  the  kingbolt  had  beoi  bent  or  tooken  by 
reason  of  the  undue  weight  thrown  upon  It 
by  the  listing  of  the  car,  that  the  lower  plate 
was  taken  more  than  its  width  from  under 
the  tipper  plate^  and  that  tiie  two  plates  lock- 
«d  stdewise. 

As  to  the  other  proportion,  the  witnesses 
seem  to  us  to  have  gone  very  far  in  thetr  ef- 
fort to  establlah  it  Taking  them  together, 
th^  testify  that  It  Is  perfectly  safe  to  run 
a  car  "as  long  as  the  truck  transoms  are  all 
rlght**-that  Is  to  say,  with  flie  bolster  out; 
which  Is  equivalent  to  saying  tbat  a  car  can 
be  run  safely  upon  trucks  which  are  as  rigid- 
ly attached  to  tts  body  ss  10  or  15  tons  itf 
^d  weight  can  attach  themr-tnd  yet  we  do 
not  understand  It  to  be  seriously  denied  that 
If  a  truck  becomes  locked,  and  rigid.  It  is 
tbereby  rendned  Incapable  of  accommodathig 
Itself  to  cnrv«i,  and  will  go  off  the  track, 
either  by  spllttliig  a  swikb  or  1^  mounting 
a  md.  They  testify  that  a  car  Is  no  more 
liable  to  be  derailed  by  being  listed  than  If 
evenly  balanced.  The  evidence  shows  that 
the  car  tn  question  was  taken  to  Morgan  City 
the  day  before  the  accident,  weighing  D2,000 
pounds,  of  which  one-half,  or  about  12  tons, 
waa  freight  If  It  was  Hsted  to  one  side,  a 
greater  proportion  of  this  we^ht  Oian  was 
contemplated  in  ibe  bnlldUig  of  the  car  was 
thrown  laterally  on  the  klngb<dt  whldi  Is 
shout  two  feet  kmg  and  about  two  Inches  In 
dhimeter;  and  to  that  weight  waa  added  the 
force  resulting  tscm  the  movement  of  the  ear 
whwe  flie  track  was  uneven  or  where  tt  curv- 
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ed.  tt  seems  to  ns  ttot,  starting  in  SDcb  a 
condition,  the  bending  or  breaking  of  the 
kingbolt  would  only  be  a  matter  of  time. 
One  witness  says  that  It  might  be  safe  to  nm 
anch  a  car  at  the  rate  ot  20  miles  an  hour, 
but  possibly  not  safe  at  the  rate  of  25  miles; 
another  that  It  would  be  safe  to  ^  a  short 
distance,  say  100  or  200  miles;  anotho-,  that 
he  would  be  wlUli^  to  risk  It  tor  thousands 
of  miles;  another  tells  us  ttiat  a  car  will  not 
be  derailed  with  all  the  hanger  phis  and  the 
klngb(dt  oat;  anotber,  who  states  that  he 
never  heard  of  the  "fifth  wheel"  of  a  buggy, 
testifies  that  if  a  car  came  in  "without  any 
nuts  or  bolts,"  m  with  the  hanger  pin  ont  of 
Its  sockets,  he  would  have  It  repaired  *if 
they  had  ttm^"  otherwise  be  would  let  it  go 
00 ;  that  In  inspecting  cars  be  pays  particular 
attention  "to  the  wfaeds,  the  top  axle,  and 
the  arch  bars,"  and,  in  answer  to  a  question 
as  to  the  hanger  pins,  answers,  "Yes,  sir,  to 
the  top  hanger  pin,"  and  yet  the  bolst«  will 
drop  ont  as  certainly  In  the  absaice  of  Oie 
botttmi  pin  as  of  the  top  one.  Anottier  Inspec- 
or  says  that  If  a  ear  came  In  vitb  the  hanger 
pin  ont  he  would  hare  It  repaired  if  tt  con- 
tained "perishable  freight'*  We  do  not,  how- 
erer,  understand  hhn  to  leter  to  human  be- 
ings. Without  going  any  f  artfaw,  It  is  suffi- 
cient to  say  that,  whilst  ttiese  witnesses  bare, 
perhaps,  testified  according  to  their  llRhta, 
there  seems  to  us  to  be  no  reason  why  they 
should  be  heard  as  experts  with  respect  to 
the  mattov  omcemii^  which  they  were  in- 
terrogated, and  we  are  not  otherwise  im- 
pressed with  their  -views.  A  man  may  spend 
his  life  In  hammraing  rirets  In  iron  bridges, 
or  In  Inspecting  them,  without  becoming  an 
expert  in  the  matter  of  the  strain  Imposed 
upon  a  bridge  by  the  marching  of  a  body  of 
troops,  or  by  a  hurricane  blowing  at  the  rate 
of  80  miles  an  hour;  and  so  a  man  may 
spend  bis  life  doing  ttie  work  of  a  cabinet 
maker,  in  a  car  sbop,  or  In  Inspecting  cars  to 
see  whether  the  different  parts  are  sound  and 
In  their  proper  iwBltlons,  without  finding  out 
how  much  lateral  pressure  Is  thrown  on  the 
kingbolt  of  a  freight  car  carrying  12  tons  of 
freight,  when  the  car,  listed  two  Inches,  and 
to  running  at  the  rate  of  25  miles  an  hour, 
strikes  a  block  of  wood  or  a  stone  on  the 
track,  or  runs  Into  a  cture,  or,  the  track  be- 
ing uneven,  rocks  from  sMe  to  aide.  These 
remarks  do  not  apply  to  the  engineer  of  the 
road,  nor,  perhaps,  to  one  or  two  otha-s. 
whose  practical  experience  may.  In  some  de- 
gree, have  qualified  them  to  testify  as  they 
did;  but  the  hypothetical  testimony  of  these 
witnesses  cannot  control  the  facts  of  the  case. 
No  witness  except  Callan,  the  road  master, 
and  Blancon,  the  switchman,  pretends  to  have 
examined  the  car  in  question  whilst  It  was 
off  the  track,  and  Callan  swears  that  the  de- 
railed truck  was  then  all  right.  Including  the 
hanger  pin;  which  we  know  was  not  all 
right  Blanc<m.  though  at  one  time  stating 
that  he  made  an  examination  right  after  the 
accident,  at  other  times  specifically  and  cate- 


gorically swears  that  he  did  not  examine  the 
car  until  afta*  it  had  been  put  back  on  tiie 
track.  NoonewboBs^stedlnrepladngtbecar 
on  the  track,  exc^  the  yard  master,  has  testi- 
fied in  title  case;  and  the  yard  mestet,  whose 
duty  It  is  to  see  tbat  tiie  cars  to  tihe  yard  at 
Moi^can  Oily  are  in  good  order,  and  who  was 
by  the  side  of  the  car  In  question  when  It  was 
derailed,  tells  us  that  be  replaced  It  <m  fhe 
track  without  looking  at  the  derailed  trutk 
(though  he  saw,  in  some  way,  that  the  baiter 
pin  was  out  of  its  sockets),  and  that  be  nem 
thoeaftw  made  a  thorough  examhiation  of 
the  car.  He  also  tdls  ns,  in  tihe  banning  of 
bis  testlnumy,  that  he  used  a  Jackscrew  In 
the  r^>lacement  of  the  dualled  car;  but  later 
on,  in  connectloD  with  the  statement  that  if 
the  truck  had  been  locked  he  would  not  have 
been  able  to  r^lace  it  without  the  use  of  a 
J8<^crew,  he  denies  that  he  used  a  jack- 
screw,  and  says  that  he  used  only  an  Iron 
bar;  and  later  stiH  he  says  tiiat  he  used 
some  other  appliance.  He  also  tells  us  that 
Blancon  alone  assisted  him  In  replacing  the 
car,  though  there  were  some  otfaws  around, 
whom  he  did  not  particularly  notice;  but 
Blanccm  testifies  that  Shinn  and  Hie  train 
crew  rendered  the  assistance,  whilst  Sblnn 
swears  that  he  did  not  see  the  car  nntn  after 
it  was  replaced,  and  the  train  crew  have  not 
been  heard  from.  We  are  therefore  absolute- 
ly without  rdlable  information  from  any  one 
who  la  willing  to  admit  that  he  examined  It 
as  to  the  condition  of  the  car  between  the 
time  that  It  was  derailed  and  the  time  that  it 
was  found  replaced  on  the  track.  And  this 
seems  to  us  to  require  explanation.  Here 
was  a  little  trahi,  consisting  of  an  engtoe  and 
four  cars,  to  charge  of  Joret  the  yard  master, 
two  brakemen,  Budge  and  Blancon,  and,  pre- 
sumably, an  engineer  and  a  fireman.  A  truck 
was  derailed,  and  Budge  was  crippled  toe 
life.  Joret  the  yard  master,  knew  toat  It 
was  his  duty  to  replace  the  derailed  car  on 
the  track,  and  to  find  out  and  to  report  to 
the  company,  the  catise  of  the  derailment 
The  witnesses  all  say  that  there  was  nothing 
the  matter  with  the  track.  It  seems  to  us, 
under  these  circumstances,  that  to  the  dis- 
charge of  his  duty  Joret  would  naturally 
have  examined  the  car  before  rq»lactog  it  on 
the  track,  for  the  double  purpose  of  ascertahi- 
tog  the  cause  of  the  acddoit  and  of  finding 
out  whether  there  was  any  defect  In  the  car 
which  would  prevent  Ite  being  replaced.  It 
seems  to  us  also  toat  Blancon,  and  the  yard 
crew,  and  the  engineer  and  the  fireman  would 
naturally,  as  a  matter  of  Interest  or  cnrlority, 
have  examined  the  car  before  putting  It  again 
on  the  track,  from  which  It  had  just  appar- 
ently derailed  itself  without  cause,  In  order 
to  adtve  the  mystery,  and  protect  themselves 
and  the  company  from  another,  and  perbaps 
even  more  disastrous,  devilment  But  Blan- 
con specifically  dmles  that  he  examined  it 
until  after  It  had  been  replaced,  ahliongh  he 
was  on  the  spot;  and  neither  the  ei^npcr. 
the  fireman,  nor  the  yard  crew  were  ex- 
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amlned.    Taking  tt  all  togetha:.  It  looks 
aomewhat  aa  though  Joret  and  Blancou  w«e 
afraid  that     th^  examhied  the  car  at  once, 
th^  might  acquire  some  Information  that 
ttiey  did  not  care  to  possess,  and  we  are  left 
to  conjecture  as  to  whether  such  Information 
waa  not  acquired  hy  the  engineer,  the  flre- 
man,  and  the  yard  crew.   Joret  was,  how- 
erer,  obliged  to  make  hla  report,  ajid  be 
Qiereln  states  that  the  rear  truck  split  the 
■witch;  and,  as  he  testifies  that  the  tratA 
was  In  good  order,  and  It  apiiears  that  ttie 
•ereral  trucks  which  had  Immediately  pre- 
ceded that  which  was  doalled  had  not  Ppllt 
tlie  switch.  It  would  seem  to  fonow  that  the 
derailed  truck  must  hare  differed  In  some 
way  from  the  others,  and  tt  seems  to  na  not 
unlikely  that  the  difference  which  caused  one 
track  to  split  the  switch  when  the  others  did 
not  was  that  the  one  was  for  some  reason 
immobile,  and  hkd  on  to  the  straight  track, 
whilst  the  others  todt  tiae  cmre^  and  It  may 
be  tbat  tibis  ImmobUl^  was  so  far  cured  in 
r^ladng  the  track  on  the  track  as  to  make 
it  comparatlTely  aafe  tm  those  who  were 
afraid  of  acquiring  too  much  biformatlon 
tiioreafter  to  Inspect  It,  Uiongh  not  tiuvougb* 
ly,  as  we  understand  the  yard  master  to  say 
tiiat  he  nerer  did  Inspect  It  thoroughly.  Ohot- 
In,  Fields,  and  Blancon,  howerer,  gave  Qia 
car  a  pretty  careful  Inspection  soon  after  It 
was  replaced  on  the  track.  Chotin  had  been 
«ng^^  In  handlli^  moving  can^  as  a  brake- 
man  and  switchman,  for  about  SO  years; 
Fields  had  been  a  brakeman  and  conducts 
for  about  11  years,  and  Blancon  Is  a  swltch- 
nian.  These  witness^),  we  thhik,  might  fair- 
ly lay  claim  to  expert  knowledge  In  the  mat- 
ter of  the  causes  that  would  be  likely  to  de- 
rail a  car,  and  ttiey  were  about  as  well  quail- 
fled  to  Judge,  upon  looking  at  the  particular 
car  In  question,  which  had  Just  been  derailed 
and  reralled,  of  the  cause  of  the  derailment, 
as  any  one  else  would  be  llkdy  to  be.  Chot- 
in and  Fields  were  of  the  opinton  ttiat  the 
cause  was  the  Immobility  of  the  truck,  and, 
though  Blancon  la  not  shown  to  have  com- 
mitted himself  tt  does  not  ain>ear  that  he  at 
that  time  put  In  any  protest  against  the  con- 
clusion reached  by  the  others.  Whoi  Fields 
was  examined  as  a  witness  for  the  plaintiff, 
he  was  asked,  "State  whether  or  not,  the 
hangffl*  pto  being  out  of  place,  the  trucks 
would  slew  so  as  to  take  the  curve,"  and  he 
answered,  "No,  air;  not  In  my  Judgment." 
He  was  asked,  "If  the  saddle  bolster  that 
you  call  the  *hik,'  marked  *B,'  If  that  is  low- 
CTed  down,  or  drops  down.  Is  It  not  a  fact 
that  the  trucks  become  rigid,  so  that  tbey 
would  not  take  the  cnrre?"  and  he  anawered, 
"Tea,  sir;  If  ttiey  drop  down  that  far,  the 
tmcka  would  become  rigid,  and  the  car  would 
not  take  a  curve."  He  was  asked,  "Well,  the 
track  being  In  ordear,  and  the  truck  leavlug 
ttie  track,  the  natural  conclusion  is  that  the 
accident  was  caused  by  some  defect  In  the 
truck?"  and  he  replied,  "Well,  If  the  track 
was  In  order,  the  cause  must  have  been  In 


the  truck."  Later  in  the  trial  he  was  ex- 
amined as  a  witness  for  the  defendant,  after 
having  discussed  the  question  at  Issua  with 
the  car  Inspectors,  who  were  examined  aa  ex- 
perts, and  with  some  of  the  officers  of  tiie 
road,  and  he  seems,  to  some  extent,  to  hare 
gone  over  to  their  way  of  thinking.  In  our 
opinion,  the  testlmtmy  given  by  him  mi  his 
first  examtoatbm  was  the  man  Intdllgen^ 
and,  after  considering  the  circumstances  and 
prohabllitles  of  tiie  case.  In  connection  with 
all  the  testimony,  our  conduslon  is  that  the 
deraihooent  of  fbe  car  was  cauaed  by  the  dis- 
placement of  the  hanger  pin  and  tiie  loosen- 
ing of  the  upper  friction  plate,  reaultlng  to 
the  locktog  of  the  trui&  to  such  an  extent 
as  to  prevent  Ite  taktog  the  curve  Into  ttie 
switch;  and  this  Is  what  the  plalntlfl  has 
alleged. 

It  Is  not  enough,  however,  for  the  employs 
to  diow  that  be  has  been  injured  by  reason 
of  a  defect  In  the  appliance  with  which  he 
has  been  furnished  the  noaster,  since  the 
liability  of  the  master  to  such  a  case  arlaes, 
not  from  the  fact  of  the  Injury,  nor  from  the 
defect  to  Qie  appliance,  but  from  some  omis- 
aion  of  duty  mi  his  part  to  tiie  matter  o£  the 
selectkm  of  the  appliance  or  of  Its  matote- 
nance.  From  the  general  Jurlsprndoice  on 
this  subject,  we  are  of  oidnlon  that  the  rulea 
applicable  to  the  facts  to  this  case  that  are 
best  sustotoed  by  reason  and  autborli7  may 
be  stoted  aa  follows: 

Absolute  safety  is  nnattatoable,  and  em- 
ployen  are  not  Insurers.  Th^  are  Uable  for 
the  consequences,  not  of  danger,  but,  of  negli- 
gence; and  negligence  to  such  cases  as  lha 
one  now  under  consideration,  ctmslstB  of  the 
failure  of  the  employu'  to  exercise  due  care 
that  appllancea  furnished  for  the  use  of  ite 
employes  shall  be  safe  when  furnished,  and 
shall  be  mataitotoed  to  a  safe  condition. 
Whatever  may  be  the  duty  of  the  master  as 
to  the  methods  to  be  adopted  for  ascertato- 
ing  whether  the  appliances  so  furnished  are 
suitable  and  safe,  due  care  requires  him, 
especially  in  the  use  of  dangooos  appliances, 
or  where  the  service  to  which  they  are  used 
Is  dangerous,  either  by  himself  or  by  some 
other  selected  for  that  purpose,— In  either 
case,  one  competent  and  qualified,— to  Inspect 
and  look  after  the  ccmdltlon  of  such  applian- 
ces, and  see  that  they  are  k^t  to  repair. 
This  duty  Is  personal  to  the  master,  and 
must  be  conttouously  perfwmed  by  him,  or 
by  those  whom  he  select?  to  r^resent  him; 
and  he  Is  liable  for  Ito  neglect,  whether  by 
his  representotlves  or  by  himself,  the  dango: 
resulting  therefrom  not  being  assumed  by  his 
employgs  as  incidental  to  their  employment 
Tn  the  matter  of  foreign  cars,  we  approve  the 
rule  aa  thus  stoted  by  the  court  ot  appeals 
of  New  York,  to  wit:  "A  railroad  company 
drawing  the  cars  of  another  company  over 
Its  road  owes  a  duty  to  ito  employes  to  ref- 
erence thereta  It  is  bound  to  Inspect  such 
cars,  the  same  as  Its  own.  and  la  responsible 
for  the  ciHiBeqnences  ot  such  def ecto  as  would 
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have  been  disclosed  by  ordinary  inspection, 
as  It  Is  Ita  duty  either  to  remedy  them  or 
to  refuse  to  take  the  cars.  The  employe  no 
more  assumes  the  risks  of  such  defects  than 
of  those  in  csrs  belonging  to  his  employer." 
Gottileb  T.  Railroad  Co.,  100  N.  T.  462,  3  N. 
B.  344.  Bee,  also,  as  snatalnlng,  generally, 
the  propositions  above  stated:  Bailey,  Mast. 
Llab.  14,  24,  95,  Idl,  106;  Thomas,  NegU 
Rules,  Decisions,  Opinions,  748-749,  762-754, 
756;  Black,  I.aw  &  Prac.  Ace.  Cas.  73,  74; 
Whart.  Negl.  210,  212;  Railroad  Co.  t.  Her- 
bert, 116  U.  8.  652.  6  Bup.  Ct  590,  29  L.  Ed. 
755;  Dewey  v.  Railroad  Co.,  97  Mich.  829, 
52  N.  W.  942,  66  N.  W.  766,  16  L.  R.  A. 
.942,  22  li.  R.  A.  292,  87  Am.  St.  Rep.  848; 
Cowan  T.  Railroad  Co.,  80  Wis.  284,  CO  N. 
W.  180;  Morton  T.  Railroad  Co.,  81  Mich. 
423,  46  N.  W.  Ill;  Railroad  Co.  v.  PhlUIps, 
49  III.  237;  Bomar  t.  Ballroad  Oo.,  42  La. 
Ann.  988,  8  Sonth.  478;  Ferris  t.  Hemshelm, 
61  La.  Ann.  ITS,  24  SouttL  771;  Faren  t. 
Sellers.  89  La.  Ann.  1011,  8  Soath.  863.  4 
Am.  St  Rep.  256;  H^ers  r.  Rallioad  Co., 
49  La.  Aon.  21,  21  South.  120;  Towns  t. 
Railroad  Co..  87  La.  Ann.  680,  SS  Am.  Rep. 
508;  Van  Amburg  t.  Railroad  Co.,  87  La. 
Ann.  660,  65  Am.  Rep.  517;  Andmon  t. 
Blder,  105  La.  672,  SO  Bontfa.  120. 

The  charge  that  tiie  plaintiff  was  guilty 
of  contributory  net^Igence  Is  disproved,  and 
we  dismiss  It  from  further  con^eratlon. 

The  qnestlon  which  remains  to  be  deter* 
mined  Is,  has  the  negligence  of  the  defendant; 
upon  the  basis  of  which  tiie  plaintiff  must 
recover  If  he  is  entltied  to  recover  at  all. 
been  eatabllshed?  And,  as  a  preliminary  to 
Hie  dedslott  of  this  qnestlon,  it  ought  to  he 
determined  whether  the  clrcmnatances  of  the 
accident  Itself  make  out  a  prima  fade  case 
of  negligence,  such  as  to  regulre  an  oplana- 
tton  from  the  defendant;  or  whether.  In  the 
absence  of  explanation,  further  affirmative 
proof  should  be  required  from  the  plaintiff. 
"The  fact  of  the  happening  of  the  accident 
has  no  tendency  to  prove  negligence,  for  the 
very  good  reason.  If  no  other,  that  the  negll- 
gmce,  or  the  facta  from  which  it  Is  to  be 
Inferred,  must  be  affirmatively  proved." 
Bailey,  Mast  Llab.  SOS.  There  are,  however, 
many  cases  from  the  facta  or  circumstances 
of  which  negligence  may  be  Inferred.  Thus, 
wlthont  going  Into  unnecesaary  detail  for  ttte 
purposes  of  Illustration,  It  has  been  held  by 
the  supreme  court  of  ttie  United  States  that; 
"When  a  steamboat,  on  a  calm  day,  In 
smooth  water.  Is  thrown  with  such  violence 
against  a  wharf,  properly  built,  as  to  tear 
up  some  of  the  planks  of  the  floOTlng,  this. 
If  unexplained,  la  prima  fade  evidence  of 
negligence  on  the  part  of  her  agoita  In  mak- 
ing the  landing,"  Coasting  Co.  v.  Tolaon, 
ISO  n.  B.  BBl.  11  Sup.  Ct  663,  SS  L.  Ed.  270. 
And  80.  if  It  appeared  that  a  Nestle  on  a  rail- 
road  had  given  way  under  a  train,  and  Uiat 
the  timbers  of  which  It  was  built  were  ob- 
Ttonaly  nttm,  a  presumption  oi  negUgmee 
ill  flu  matter  of  tntpectlon  and  maintenance 


would  arise.  In  the  instant  case  we  are  not 
disposed  to  hold  that  any  presumption  of  neg- 
ligence arises  from  the  mere  fact  that  the 
car  In  question  reached  Morgan  City  wltli 
the  hanger  pin  out  of  Its  sockets  and  one  not 
gone  and  the  otho*  loose  on  tbe  bolts  of  the 
upper  friction  plate,  since  that  condition 
might  have  resulted  f^om  the  movement  ot 
the  car  during  the  trip,  of  a  few  hours,  from 
Ke'w  Orleans.  A  somewhat  more  doubtful 
question  presents  Itself  hi  the  matter  of  the 
failure  of  the  yard  master  to  Inspect  the  car 
upon  its  arrival.  It  appearing  from  the  evi- 
dence that  It  reached  Morgan  Olty  at  abont 
midday  on  May  26tb,  and  that  It  had  not  been 
Inspected  up  to  the  time  of  the  acddent  say 
7  o'clock  on  the  following  morning;  and  It 
further  appearing  from  the  evidence  that  the 
regulations  of  the  defendant  require  that 
cars  shall  be  Inspeded  upon  arrival  and  de- 
parture. We  are  Inclined  to  think  that  a  reg- 
ulation of  this  kind  presupposes  a  necessity 
for  it  And  If  the  company  considers  it  nec- 
essary and  proper  that  a  car  should  be  In- 
speded upon  Its  arrival  tn,  as  well  as  upon 
Its  departure  from,  a  yard,  we  find  no  rea- 
son for  adopting  a  different  view,  the  more 
espedally  as,  In  this  case,  we  believe  that  a 
compliance  with  the  regulation  would  have 
saved  the  plaintiff  his  leg.  Our  Investigation 
and  study  of  the  case  has.  however,  led  us 
to  doubt  whether  the  car  was  Inspeded  be- 
fore leaving  New  Orleans,  and  has  convinced 
na  that,  If  Inspected,  the  Inspectitm  was  hi- 
sufficient  The  evidence  shows  that  It  was 
inspected  by  the  defendanlfs  chief  car  hi- 
spertor,  at  New  Orieans.  upon  May  ITlh.  and 
that  he  found  that  it  then  needed  a  "brake 
head,  shoe,  bolt  and  key,"  which,  he  says, 
were  supplied,  after  which  Ibe  car  was  sent 
out  west  The  witness  also,  and  among  ttth- 
er  things,  saya,  In  substance,  tbat  tf  a  nut  Is 
off  of  one  of  the  bolts  tiiat  hold  tlie  upper 
fridlon  plate,  and  the  hanger  pin  Is  oat  of 
its  sockets,  resting  on  tbe  transoms.  It  can 
have  no  dtect  whatever  on  running  of 
the  car  or  tiie  locking  of  tbe  wheels;  that, 
if  the  hanger  pin  la  enth«ly  gone,  tiie  bolster 
will  not  Orog  far  enough  to  cause  tbe  truck 
to  lock.  BO  l(mg  aa  It  rematna  on  tbe  track; 
thnt,  as  a  matter  of  fact,  at  the  time  of  his 
Inspection,  May  17th,  the  hanger  was  In 
Its  place,  but  that  there  was  a  nut  mlsalnf 
from  one  of  tbe  friction  plate  bolts,  and,  as 
we  understand  blm,  he  paid  no  attention  to 
the  missing  nnt,  and  would.  In  all  probability, 
have  paid  no  attention  to  tiie  hanger  pin  had 
It  been  out  of  Its  sockets.  It  may  be  re- 
mained. In  connection  with  this  testimony, 
that  although  upon  the  occasion  of  tiie  b- 
spedlon  to  which  he  refers  he  had  received 
the  car  from  the  Louisville  ft  Nashville  road, 
and  althou^  he  found  that  It  then  needed 
a  "brake  head,  shoe,  b(^t,  and  key,"  the  lo- 
Bpector  of  tbe  LonlsvUle  ft  Nashville  road, 
■who  delivered  It  to  blm  upon  May  ISO,  tes- 
tifying as  a  witness  for  defendant  says  that 
when  be  delivered  the  car  ft  *^fras  In  good 
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ordtf,  the  best  kind  of  order,"  wblcb  would 
seem  to  indicate  tbat  even  tbe  Inspectora 
bave  different  Btandards  of  excellence  in  aucb 
matters.   It  may  not  be  amlaa  alao  to  say 
tbat  t^e  witness  last  mentloDed  testlfiea  tbat 
be  laspected  ISO  other  cars  upon  the  seme 
day  that  be  Inspected  tbe  car  Id  question, 
and  that  he  la  able  to  state  poaltlfety  tbat 
no  bolts  or  nats  were  missing  on  tbat  par- 
ticular car,  and  tbat  nothing  was  wrong 
about  It,  because  he  kept  a  record  of  the  de- 
fectflv  and  tbe  defects  only,  In  the  cars  ln< 
spected  by  him,  and  tbat  be  had  no  such 
record  of  C.  P.  car  No.  25,021.   This  wltneu 
also  testUles  tbat.  If  the  banger  pin  la  gone, 
tbe  bolster  wiU  drop  down  to  the  track.  An- 
other car  Inspectw,  In  the  employ  of  the  de- 
fendant at  New  Orleans,  testifies  that  he  in- 
spected C.  P.  car  No.  :£,021  a  number  of 
times,  both  before  and  after  the  accident,  and 
iB  particularly  speclflc  as  to  bis  inspection  up- 
on May  26,  1000,— tbe  day  before  tbe  acci- 
dent.—when  the  car  left  New  Orleans  for 
Morgan  City.    It  turned  out,  however,  tbat 
be  bad  no  recollection  whatever  of  the  car 
«■  of  the  inspection  of  which  he  teatifled, 
and  tbat  be  gave  bis  testimony  from  a  type- 
wxitten  paper,  which  purported  to  have  been 
prepared  by  some  one  else,  as  showing  the 
oontenta  of  records  kept  by  him  or  bis  sub- 
wdiuates  In  New  Orleans;  and,  behig  asked 
finally,  "On  tbe  26th  of  May.  who  examined 
tbla  car.  yon  or  your  men?"  he  replied,  "I 
could  not  say."    If,  therefore,  the  car  was 
inspected  before  It  left  New  Orleans,  on  May 
26th,  it  Is  not  so  stated  by  any  witness  who 
had  personal  knowledge  of  the  fact.  Upon 
tbe  other  band,  it  Is  not  shown  that  It  was 
not  inspected,  and  as  the  negligence  for 
which  tbe  defendant  is  liable,  If  liable  at  all, 
most  bare  consisted  either  of  a  failure  to 
inspect,  an  inefficient  inspection,  or  a  failure 
to  make  repairs  called  for  by  tbe  Inspection 
aa  made,  it  Is  contended  that  the  failure  of 
tbe  defendant  to  discharge  Its  dnty  in  one 
(X  the  otb»  of  these  respects  most  be  ebown 
I7  the  plaintiff  by  afflnnadTe  evidence,  as 
a  condition  precedent  to  bis  recovery.  We 
Ond  it  unnecessary  to  decide  tbe  question 
thos  presented,  and  will  only  remark  here 
that,  whilst  it  Is  no  doubt  true  that  tbe  neg- 
ligence of  the  master  In  employing  or  retain- 
ing an  Incompetent  servant  tbrongb  whose 
fault  a  fellow  servant  Is  Injured,  must  be 
brought  home  to  tbe  master  by  affirmative 
testimony,  it  Is  not  Improbable  that  a  dis- 
tinction might  be  drawn  where  the  negll- 
graice  relates  to  Inanimate  and  unintelligent 
agencies,  and  that  In  tbe  latter  case,  where  It 
is  shown  that  the  agencies  are  defective,  it 
might  not  be  unreasonable  to  bold  tbat  the 
masta  should  show  that  he  used  due  care  in 
their  selection  and  In  their  subsequent  In- 
spection and  maintenance.    In  this  case, 
however,  the  defendant  undertook  of  Its  own 
accord  to  abow  that  tbe  car  In  question  had 
been  Inspected,  and  In  tbe  efFort  to  do  so, 
wbleb.  aa  we  have  seen,  was  nnsuccPBsfni 


developed,  as  we  think,  the  Information  thnt 
the  Inspection,  If  made  at  all,  was  made  by 
parsons  who  do  not  prtqierly  appreciate  tbe 
responsibility  resting  upon  them,  and  do  not 
properly  discharge  the  work  for  which  they 
are  employed.  The  defendant's  Inspectors, 
as  well  as  the  others  who  bave  been  called 
as  experts,  agree  substantially  ha  testifying 
that  the  fact  tbat  a  hanger  pin  upon  a  car, 
loaded  or  unloaded,  is  two  Inches  or  more  out 
of  its  sockets  and  Is  resting  on  tbe  transoms, 
tbat  tbe  car  Is  listed  to  one  side  from  one 
to  three  Inches,  and  that  a  nut  is  missing 
from  an  upper  friction  plate  on  tbe  same 
side,  is  a  matter  of  little  or  no  consequence; 
and  that,  unless  tbey  bad  plenty  of  time,  and 
tbe  car  was  starting  out  from  a  "terminal," 
or,  as  one  of  them  states,  unless  It  was  load- 
ed with  "perishable  freight,"  tbey  would  not 
have  the  hanger  pin  replaced  in  Its  sockets; 
and.  If  we  are  to  Judge  from  the  admitted 
fact  bi  this  caa^  tbey  would  not  have  tbe 
missing  nut  supplied  under  any  circumstan- 
ces. We  take  I^  however,  that  tbe  railroad 
companies  have  no  desire  to  subject  their 
employes  to  nnneceaaary  risks,  or,  upon  tbe 
other  hand,  to  waste  money  by  Incumbering 
their  cars  with  useless  contrivances,  which 
would  add  nothing  either  to  their  safety  or 
their  carrying  capacity.  We  asamne,  not 
only  because  thousands  of  human  Uvea  are 
at  stake,  but  also  because  of  the  enormous 
material  Interesta  which  are  Involved,  that 
the  best  talent  Is  employed  to  design  and  con- 
struct cars,  which,  being  tbe  safest  and  most 
serviceable,  shall  cost  the  least  money.  If, 
therefore,  a  freight  car  wonld  run  as  safely 
and  as  well  with  the  hanger  pins,  by  which 
the  bf^sters  are  suspended,  resting  upon  the 
transoms,  instead  of  In  their  sockets,  there 
would  be  no  money  spent  on  sockets;  and. 
If  it  would  be  useless  and  unnecessary  to 
secure  by  means  of  nuts  the  bolts  by  which 
the  friction  plates  are  held  In  position,  tbe 
money  expended  for  nuts  and  the  labor  ex- 
pended in  cutting  threads  for  the  bolts  and 
screwing  the  nuts  on  would  be  used  in  the 
payment  of  dividends,  or  for  some  other  pm> 
poses.  And  hence,  when  an  unscientific  man, 
— a  laborer,— employed  to  inspect  a  car,  and 
to  see  that  everything  belonging  to  It  is  fn 
Its  proper  position,  and  is  sound  and  safe, 
undertakes  to  decide  that  an  appurtenance 
for  which  scientific  knowledge  has  provided  a 
particular  place  will  discharge  Its  function 
as  well  somewhere  else,  or  tbat  it  may  be 
dispensed  with  altogether,  he  places  himself 
in  antagonism  to  the  position  to  which  bis 
employer,  with  greater  knowledge  and  great- 
er interest.  Is  already  committed.  Applying 
these  general  principles  to  the  facts  of  tbe 
instant  case,  whilst  we  can  understand  tbat 
a  freight  car  with  a  banger  pin  out  of  its 
sockets,  and  listed  on  one  side,  and  with  a 
nut  missing  from  a  friction  plate  bolt,  may 
be  hauled  from  one  place  to  another  without 
Immediate  disaster,  we  are  satisfied  tbat  such 
a  car  would  be  ha  a  aafer  condition  with  the 
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lumger  pin  In  Its  sockets  and  the  nut  on  tbe 
bolt  AnA  we  are  eaaal^  aatl^ed  that  tbe 
inspectors  themsdves  are  aware  of  that  fact, 
and  that  thehr  theory  is,  not  that  there  Is  no 
additional  risk,  hut  that  the  additional  risk, 
resulting  from  a  misplaced  hangra  pin  or  a 
missing  nut  or  bolt,  is  one  to  which  a  train 
crew  may  be  subjected.  Nevertheless,  one 
of  them  has  testifled  that  If  a  car  In  such  a 
condition  were  loaded  with  "perishable 
freight^'  be  would  have  It  repaired,  because 
another  company  might  not  receive  It;  from 
which  we  deduce  tha^  however  small  the  ad- 
ditional risk  may  be,  It  la  not  one  to  which 
fruit  and  vegetables  should  be  subjected, 
though,  In  the  opinion  of  the  inspectors,  tbe 
buman  beings  composing  the  train  crew  are 
not  entitled  to  tbe  same  constdentlon. 

Our  exclusion,  then,  v^a  the  whole  case, 
is  that  it  was  the  duty  of  the  defendant  to 
have  had  the  car  in  question  inspected  in 
New  Orleans;  that  that  duty.  If  discharged 
at  all,  was  not  efficiently  discharged;  that 
the  condition  of  the  car  when  It  reached 
Morgan  City  was  defective;  that  the  defects 
were  attributable  to  the  defendant's  failure 
to  make  proper  inspection  and  repairs  in  New 
Orieans;  and  that  those  defects  caused  the 
accident  which  resulted  in  the  injuries  of 
which  the  plaintiff  complains. 

Tbe  amount  allowed  by  the  Jury  is  in  ex- 
cess of  what  has  been  allowed  by  this  court 
in  similar  cases,  fttucke  v.  Railroad  Co.,  50 
La.  Ann.  172,  28  South.  342;  Conway  v. 
Railroad  Cq.,  51  La.  Ann.  146.  24  South.  780; 
Bell  V.  Lumber  Co.  (La.)  81  Sooth.  8M.  It 
Is  ther^ore  ordered,  adjudged,  and  decreed 
that  the  Judgment  appealed  from  be  amended 
by  reducing  the  amount  thereof  to  $6,000, 
and,  as  amended,  affirmed;  the  plaintiff  to 
pay  the  costs  of  tbe  appeal  and  the  defend- 
ant those  of  the  district  court 

On  Application  for  Rehearing. 

(June  28,  1902.) 

&i  their  application  for  r^earlng  counsel 
tor  defendant  attempt  to  place  tbe  court  In 
the  attitude  of  having  accepted  as  provoi 
by  the  testlm<»iy  of  Chotln  that  the  side  bear^ 
Ings  were  locked  when  he  examined  the  car 
after  It  bad  been  replaced  on  the  trails,  and 
tbey  say:  "Apart  from  direct  contradiction 
by  Joret  Blancon,  Maltland,  FIcMb,  and  Cai- 
lan,  Chotln's  statonait  Is  branded  as  absurd 
and  false  by  the  admitted  impossibility  of  the 
car's  standing  on  the  rails  on  a  straight  track, 
where  he  pretends  he  ssw  it,  with  the  side 
bearings  locked  by  the  top  plate  swinging 
down  against  the  lower  one.  •  ♦  •  How 
the  court  could  have  foiled  to  realise  tiiat  be- 
yond the  question  of  the  condition  ctf  the  car 
when  derailed,  there  was  stUl  the  question  of 
Its  condition  aft^  being  put  oh  tbe  track, 
is  surprising  enougb,  but  that  the  court  ahonld 
have  paid  no  attention  to  this  physic^  rebut- 
tal of  Ohotin  Is  astoundhig."  There  Is  noth- 
ing in  the  opinion  to  sustain  this  attempt 


or  to  oocasion  Oie  astonldunent  llras  ctprcas- 
ed.  It  Is  true  tbat  rtf  erring  In  genoal  terms 
to  the  testimony  given  by  the  different  wit- 
nesses, the  o^on  mentions  the  fhct  tbat 
Chotln  testifled  that  the  plates  were  locked 
Yrtien  he  examined  the  car;  but  that  pftrtten- 
lar  statement  was  not  made  the  basis  of  tbe 
judgment,  nor  Is  it  so  Intimated.  And  pos- 
sibly an  Injustice  was  done  to  the  wltneai 
In  not  glviiig  his  testimony  more  folly,  olacse 
it  appears  doubtful  whether  he  Intended  to 
convey  tbe  Idea  tbat  the  plates  were  locked 
when  he  uandned  the  car,  at  merely  that, 
from  the  condition  as  be  then  found  It,  be 
concluded  that  they  had  become  locked  what 
the  car  entered  the  cnrvck  Tbm  the  f<^0W' 
Ing  was  elicited  on  his  croaa-oamlnatlon: 
"Q.  And  you  found  these  plates  locked?  A. 
Yes,  ah:.  Q.  And  one  of  the  bolts  missing 
out  of  that  top  plate?  A.  One  of  the  nuts 
was  oa  and  tiie  other  was  loose.  Q.  Did  you 
uamlne  the  lower  plate?  A.  Tee,  sir.  That 
was  resting  m  the  side  bearings.  Q.  Now. 
how  would  that  Interfere?  A.  Well,  the  top 
plate  was  bearing  on-tbe  side  rests.  Q.  Well, 
how  would  that  affect  it?  A.  It  vroold  allow 
it  to  steer  one  way,  but  not  the  other.  <^ 
NOW,  I  will  place  these  two  books  one  on  top 
of  the  other.  We  will  call  the  top  book  the 
top  plate,  and  the  lower  book  the  lower  plate. 
Now,  this  top  plate  had  a  bolt  as  you  say, 
of  only  one  inch.  Can  you  explain  how  that 
would  effect  the  curving  at  the  car?  In 
wbat  way  would  It  cause  those  two  plates  to 
lock?  A.  (Witness  here  explains  to  the  jury): 
The  bolt  was  loose  on  one  side  of  the  top 
friction  plate,  and  on  the  other  side  It  was 
gone;  and,  the  banga-  pin  being  out  the  car 
was  lower,  and  listed  to  <me  side.  Ihat 
would  cause  one  of  the  plates  to  work  to  one 
side,  and  be  higher  than  the  other,  and  in 
going  Into  a  curve  it  would  be  locked,  and 
could  not  come  back  to  ito  place,  and  that 
would  keep  the  trucks  frmn  steorlng,  and 
they  would  go  straight  on.**  The  facts  to 
which  he  testifled.  therefore,  were,  that  one 
of  the  bolts  In  tbe  upper  plate  was  m<wing, 
and  the  othw  loose;  tlut  the  hanga  pin  was 
out  of  position;  that  the  car  was  listed  to  one 
side;  and  that  the  **top  i^te  was  bearing 
on  the  side  rests,"— from  which  he  appears 
to  have  deduced,  rather  as  an  opinion  thu 
a  fact,  that  the  plates  bad  become  locked 
when  tbe  car  entered  the  curve.  And  Fldd^ 
who  examined  the  car  at  ttie  same  tlme^  and 
corroborates  Chotln  as  to  Qe  misplacement 
of  the  hanga-  pin,  reached  the  same  conchi- 
sion  as  to  the  effect  of  tbat  condition,  as  may 
be  seen  from  tiie  ftdlowing  questions  and  an- 
swers in  Ills  examination  as  a  witness  for  the 
plaintiff:  "Q.  State  wheth^  or  not  On 
hanger  pin  being  out  of  ^c^  the  truds 
would  slew  so  as  to  take  a  curve?  A.  No. 
sir;  not  In  my  Judgmoit  •  •  •  Q.  When 
the  hanger  pin  works  out  of  its  socket 
the  car  drops  down,  is  It  not  a  fSct  that  that 
would  cause  the  tmt^  to  become  rigid?  A 
Tes,  sir."  This  being  tiie  cas^  and  the  wl^ 


Digitized  by 


Google 


La.>  budge  t.  MORGAN'S  L.ftT.  B.ft8.S.0a  646 


ness  Cbotlii  being  a  plain  working  man,  with 
a   limited  vocabulary,  it  Is  hardly  Justifiable, 
upon  a  doubtful  interpretation  of  bis  mean- 
ins*  to  make  the  charge  that  bis  statement 
"is  branded  as  absurd  and  false,"  and  it  Is 
not  a  legitimate  method  of  arguing  for  tbe 
oounsel  to  profess  to  be  astonisbed  that  this 
oourt  should  have  accepted  that  statement,  so 
interpreted,  as  full  proof,  when  in  point  of 
fact  It  was  not,  and  the  opinion  banded  down 
afTords  do  reason  for  BnppoBlng  that  It  had 
been,  so  accepted. 

The  counsel  say  in  their  brief:   "It  Is  a 
misstatement  of  tbe  facts  to  say  tbat  tbe  car 
reached  Morgan  City  in  a  defective  condition. 
With  absolutely  no  basis  for  such  a  state- 
ment, why  depend  on  the  record  at  all,  if 
essential  facts  are  to  be  bodily  supplied  ex 
cathedra?   We  say  that  tbe  court  has  sup- 
plied this  fact  without  any  intention  of  sug* 
sestiDg  that  the  court  would  knowingly  make 
a  misstatement,  for  we  know  that  the  court 
'wonld  do  nothing  of  the  kind."  etc.   The  ex- 
pression in  tbe  opinion  to  which  this  charge 
Is  directed  reads  as  follows:   "Our  conclu- 
sion, then,  upon  the  whole  case,  Is  that  It 
was  the  duty  of  the  defendant  to  have  had 
the  car  In  question  inspected  in  New  Orleans; 
tbat  that  duty,  If  discharged  at  all,  was  not 
efficiently  dlschai^red;  tiiat  the  condition  of 
the  car  when  It  reached  Morgan  City  was 
defective;   tbat  the  defect  was  attributable 
to  the  defendant's  neglect  to  make  proper 
lnsi>ection   and  repairs  In  New,  Orleans." 
This  conclusion  was  reached  and  expressed 
after  as  careful  a  consideration  and  review  as 
we  were  able  to  give  and  to  make  of  all  tbe 
undisputed  facts  and  of  all  the  testimony  In 
the  case.    It  was  a  conclusion  of  fact  predi- 
cated upon  the  facts,  wblch  we  believed  to 
have  been  established,  tbat  the  car.  If  In- 
spected at  all,  was  not  efflcleutly  inspected, 
In  New  Orleans;  tbat,  nothing  having  hap- 
pened to  it  wbicb  could  account  for  Its  de- 
fects, so  far  as  shovni  or  suggested,  during 
tbe  interval  which  elapsed  between  its  arrival 
at  Morgan  City  and  the  moment  of  the  acci- 
dent tbe  rear  truck  ran  off  a  track,  which 
was  In  perfect  order  and  free  from  obstruc- 
tions, and  over  which  other  cars  in  the  same, 
slowly-moving  train  and  the  forward  truck 
of  tbe  particular  car  In  question  bad  passed 
In  safety;   and  that  Immediately  thereafter 
defects  were  discovered  in  the  truck,  which, 
In  our  opinion,  were  sufficient.  In  the  absence 
of  suggestion  of  any  other  known  cause,  to 
account  for  the  derailment.   And  this,  we 
take  It,  was  the  opinion  of  the  Jury,  which 
gave  ft  verdict  for  the  plaintiff  In  the  sum  of 
$12,500,  snd  of  the  Judge  before  whom  the 
case  was  tried,  and  who  made  tbat  verdict 
the  Judgment  of  the  court. 

The  counsel  say:  "To  eke  out  Chotln'a  sto- 
ry that  after  tbe  accident  tbe  side  bearings 
were  locked,  the  court  presumes  that  they 
were  locked  before  the  accident,  and  It  reach- 
es this  conclusion  by  supposing  that  the  king 
piD  vras  bent  on  the  trip  to  Morgan  City  in 
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consequence  of  the  banger  pin  being  out; 
and  that  the  hanger  pin  was  out  before  the 
accident  Is  likewise  presumed."  The  charge 
that  the  court  indulged  In  any  presumptions 
In  order  to  "eke  out  Chotln's  story"  has  no 
foundation  in  fact,  and  the  assertion  tbat  tbe 
court  reached  the  conclusion  that  tbe  plates 
were  locked  before  tbe  accident  by  supposing 
that  the  king  pin  was  bent  on  the  trip  to  Mor- 
gan City  is  equally  unwarranted.  As  may  be 
seen  by  reference  to  the  opinion,  it  was  said, 
referring  to  tbe  testimony  of  cei-tain  witnesses 
for  tbe  defendant  who  nndMtook  to  testify 
as  experts:  "They  testified  generally  that 
tbe  truck,  while  on  a  straight  track,  cannot 
turn  far  enough  to  allow  tbe  friction  plates 
to  become  locked  by  getting  the  one  behind 
the  other,  and  that  the  listing  of  the  car,  re- 
sulting from  the  displacement  of  the  hanger 
pin.  cannot  effect  such  a  result,  and  dues  not 
endanger  the  safety  of  tbe  car.  As  to  the 
first  of  these  propositions.  It  may  be  said 
that  the  car  was  not  on  a  straight  track,  but 
tbat  tbe  rear  truck  was  derailed  when  tbe  for- 
ward truck  bad  been  carried  Into  the  switch, 
around  a  sharp  curve,  and  because  the  rear 
truck,  falling  to  follow,  split  the  switch  and 
kept  on  tbe  main  track,  so  that,  as  the  yard 
master  reported,  tbe  car  was  twisted,  and 
made  to  lean  over  badly.  Tlie  truck  might, 
therefore,  very  well  have  reached  tbe  angle, 
as  compared  with  the  body  of  the  car,  which 
the  witnesses  think  was  necessary  to  tbe  lock- 
ing of  the  plates."  And  tbe  theory  la  then 
propounded  tbat  tbe  plates  might  have  become 
locked  sldewlse  by  reason  of  the  listing  of  the 
car  and  the  bending  of  tbe  kingbc^t  It  may 
be  conceded  that  this  latter  theory  Is  improb- 
able, and  perhaps  wholly  unsound,  and  that 
In  all  probability  the  {dates  could  not  have 
become  locked  In  the  manner  suggested;  but 
that  has  nothing  to  do  with  tbe  present  ques- 
tion. There  were  two  ways  suggested  by 
which  the  plates  might  have  become  locked,— 
tbe  one  (as  we  l>elleve)  a  practicable  and  prot>- 
able  way;  the  other  (as  we  now  think)  an 
Improbable  one,  suggested  and  considered  as 
a  possibility;  and  the  counsel  have  seen  fit 
to  Ignore  the  former  and  to  say  that  the  court 
reached  Its  conclusion  or  presumption  upon 
the  basis  of  the  latter  alone;  and  In  doing 
they  make  use  of  the  following  language:  "It 
Is  remarkable  how  little  this  case  depends 
on  fact.  The  Issues  have  been  settled  by 
pure  mental  effort,  with  an  occasional  refer- 
ence to  the  record.  We  trust  this  criticism 
of  the  opinion  is  proper.  It  may  serve  to 
direct  the  attention  of  the  court  to  the  gen- 
eral defect  in  the  opinion  without  which  the 
case  would  c^alnly  have  been  decided  dif- 
ferently. The  objectionable  presumption  to 
wblch  we  refer  Is  that  the  court,  finding  that 
tbwe  could  be  no  locking  of  the  side  bearings 
without  discovering  somewhere  a  play  of  at 
least  four  inches  out  of  the  normal  between 
the  upper  and  lower  plates,  carves  the  four 
Inchee  out  of  tbe  Impossible."  There  was, 
howeva,  one  fact»  commented  oa  with  aome 
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emphMli  lo  tlie  opbiloB,  of  which  thli  appli- 
cation for  rehearing  offem  no  explanation.  It 
la  leferred  to  in  the  ftOlowlng  langaage:  "We 
ar^  thereftne,  abmlat^  without  reliable  li>- 
formatltm  fhna  any  one  who  !■  willing  to  ad- 
mtt  that  he  examined  It  as  to  the  condition 
of  the  car  between  tbt  time  that  it  was  de- 
railed and  the  time  that  It  was  replaced  on 
the  track.  And  flils  seema  to  ne  to  require 
Boma  explanation.  Here  waa  a  little  train, 
ooiulatlng  of  an  engine  and  four  can.  In 
charge  of  Joret.  the  yard  mastffl,  two  bnik& 
men.  Budge  and  Blancon,  and  preanmably  an 
engineer  and  a  fireman.  A  truclc  wae  derail- 
ed, and  Budge  crippled  fOr  life.  Joret.  the 
yard  maater,  knew  that  It  was  hla  duty  to 
rq;^ce  the  derailed  car  oo  the  track,  and  to 
find  out  and  report  to  the  company  the  cause 
of  the  derailment  The  wltnessea  an  say  that 
th«e  waa  nothing  the  matter  with  the  track. 
It  aeema  to  ua,  imder  the  clrcnmatancee,  tiiat 
In  the  ^Uacharge  of  hla  duty  Joret  would  na^ 
orally  bare  examined  the  car  before  replacing 
It  on  the  track,  tar  the  double  purpose  of  a»- 
eertalning  the  cauae  of  the  acddoit  and  of 
flndtatg  oat  whether  there  waa  any  defect  In 
the  ear  which  would  prevent  ita  being  re- 
placed. It  aeema  to  ua  alao  tliat  Blancon, 
and  the  yard  crew,  and  the  engbu^,  and  tb» 
fireman  would  naturally,  aa  a  matter  of  In- 
twest  or  curiosity,  hare  examined  the  car  b»- 
fiffe  putting  it  again  on  the  track,  from  wblcb 
It  had  ]ust  apparentiiy  derailed  itself  without 
eanae^  in  order  to  solve  the  myatery,  and  pro- 
tect tiiemselves  and  tiie  company  fn»n  an- 
other, and  perhaps  even  more  disastrous,  de- 
lallmHit.  Taking  It  altoge^er.  It  looks  some- 
what aa  thoni^  Joret  and  Blancon  were 
afraid  that,  M  th^  namlned  the  car  tttey 
nUffht  acquire  some  Information  that  tb^  did 
not  care  to  poaaesa.  And  we  are  left  to  con- 
jecture as  to  whetfaw  aucb  informatfam  was 
not  acquired  by  the  engineer,  the  firranan,  and 
the  yard  crew.  Joret,  was,  however,  obl^:ed 
to  make  hla  report,  and  he  tber^  atatea  that 
tiie  rear  truck  sidit  the  vwltch;  and  aa  be 
teettfles  that  the  track  was  in  good  order, 
and  that  the  several  trucks  which  had  Imme- 
diately preceded  that  wblcb  waa  derailed  had 
not  split  the  Switcht  It  would  seem  to  follow 
tliat  the  derailed  truck  muat  have  differed  In 
some  way  from  the  othoa,  and  It  appears  to 
us  not  unlikely  that  the  difference  which 
caused  one  truck  to  split  the  switch  when 
the  otbers  dM  not  was  that  the  one  was,  for 
some  reason.  Immobile,  and  held  on  to  the 
main  track,  whilst  the  otbers  took  the  curve; 
and  It  may  be  that  the  immobility  waa  so 
fkr  cured  in  replacing  the  truck  on  the  track 
as  to  make  It  comparatively  safe  for  those 
who  were  afraid  of  acquiring  too  much  infor- 
mation thereafter  to  Inspect  It,  thon^  not 
thoroughly,  aa  we  understand  the  yard  master 
to  say  that  he  never  did  Inspect  it  thorough- 
ly." Referring  to  some  of  the  language  used 
In  the  foregoing  excopt,  the  counsel  for  the 
defendant  say:  *^e  are  appalled  at  such  a 
declaration  as  this  from  the  court  We  aok- 


not  refrain  from  saying  that  this  seems  to 

evidence  quite  a  strong  fedlng  on  the  part  ot 
the  court  against  these  particular  witnesses  or 
against  Oils  particular  defenaa"  The  only 
explanation  which  they  aOee,  however.  Is  that^ 
In  their  opinion,  the  witnesses  Intended  to 
testify  tiiat  they  examined  the  car  immediate- 
ly after  tiie  accident  And  this  e^^anatioD 
would  seem  to  require  another,  which  la  not 
offered;  I.  e^  If  the  witnesses  Intoided  to 
testify  **tfaat  they  examined  tiie  car,"  eto.. 
why,  In  point  of  fact,  did  they  testify  that 
tiiey  did  not  examine  It;  and  tiiat  they  could, 
therefcarei  give  no  Information  aa  to  Ito  con- 
dition Immediately  after  the  accident?  Be- 
ferrtai«  to  that  part  of  the  o^ton  In  whldi 
It  la  said:  "A  somewhat  more  doubtful  ques- 
tion presents  Itadf  in  the  matter  of  the  failure 
of  the  yard  master  to  Inapect  the  car  upon  ita 
anivaL  It  appeared  frum  the  evldaiGe  that 
tt  arrived  at  Uorgan  Olty  at  about  nddday 
on  May  26th,  and  that  It  had  not  beoi  in- 
jected up  to  the  time  of  the  accident;  aay  7 
o'clock  on  the  foNowInK  morning;  and  It  fmv 
ther  appeared  from  the  evidence  that  the  reg- 
ulations of  tiw  defendant  require  that  cara 
shall  be  inspected  upon  arrival  and  depart- 
ure. We  are  tocUned  to  ttatatk  that  a  regula- 
tion of  thla  kind  ^cesuiipoeea  a  necesalty  for 
it'*-tbe  counsel  for  the  dtfendant  aay:  *^iKb 
a  regulation  baa  never  been  pronndgatcd;  It 
was  never  spoken  of  at  the  trtal;  it  baa  never 
been  heard  of  at  Morgan  City;  and  simply  baa 
no  exlstanoe.  We  are  entitled,  vpoa  so  vital 
a  point,  to  a  correction."  C.  Hantle,  a  wit- 
ness sworn  fbr  the  defmdant,  testifled  tiiat  be 
was  the  defaidant*8  Inapec1x;r  at  New  Or^ 
leans,  and  bad  been  so  employed  for  aereral 
years.  His  croas-enmlnation  reads  In  part 
as  follows:  "Q.  Do  you  hiapect  cara  that  Joat 
go  from  Algiers  to  Kew  Orleans,  serosa  the 
river,  on  the  ferry?  A.  We  Inspect  thou  ev- 
ery oivortunlly  we  get  *  *  *  Q.  Is  ttiat 
the  rule  of  the  company?  A.  That  Is  my  role, 
Q.  Ja  that  the  rule  of  your  company?  An- 
swer the  questlfm.  A,  To,  sir;  to  Inspect 
them  every  time  they  go  oat  or  come  In."  It 
Is  possible  that  the  witness  waa  referrtog  to 
a  rule  which  obtains  at  New  (Meana,  and  not 
dsewhae,  but  he  does  not  so  state,  and  we 
can  conceive  of  no  reason  why  auch  a  rule 
should  not  be  equally  necessary  at  Morgan 
CSty,  a  point  at  which  the  railroad  and  steam- 
ship llnea  of  the  defendant  meet  In  the  trans- 
action of  a  bufilneaa  which  extends  laonaa  the 
continent  and  far  Into  the  Interior.  Tba  coun- 
sel ssy:  "The  only  Inspectors  for  whose  com- 
petency the  defendant  was  reepenslMe  were 
Hayes  and  Hantle;  and,  after  quoting  eertato 
of  the  testimony  given  by  tiu}8e  wttneaaes  snd 
by  one  Oarrett,  they  further  say:  **We  would 
respectfully  su^rest  that  In  tta  general  hos- 
tility against  the  hypothetical  testlmoDy  of 
the  munerous  bufpectora  the  court  allowed  It- 
self to  believe  that  the  inspectors  at  Algiers 
would  have  let  the  car  pass  If  defective^  with- 
out  ffiiamlnlng  their  testimony  npon  that 
point  We  ventnre  tbe  aaaertkm  that  this 
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testIinoii7  af  Hbto,  Hanfle^  and  Garrett  will 
be  quite  amprlalng  to  the  court"  Tbe  conn- 
ael  liave  Tentnred  an  aasotlaiL  wblch  la  to- 
taJij  enoiMoas.  The  teatlmoaj  referred  to 
was  carefnlly  emsldered  before  tbe  opiDlon 
was  prepared.  It  is  true  tiut  the  wltneeaea 
meationed  give  aadi  testimony  as  the  follow- 
ing by  Hayes:  "Q.  Would  you  consider  a  car 
perfectly  safe  witb  the  hanger  pin  out?  A. 
Well,  If  It  was  at  a  terminal,  I  would  have 
put  it  back  In  place;  if  not,  I  would  bare  it 
go  OIL"  Bat  tbegr  also  testli^  that  there  is  no 
danger  wbaterer  in  running  a  car  witb  the 
hanger  pta  out  of  Its  sockets;  from  which, 
and  from  the  testimony  of  other  Inapectora  ex- 
amined on  behalf  of  the  defendantt  we  con- 
cluded that  they  attached  no  Importance  to  a 
defect  ot  that  kind,  and  would  have  had  It 
remedied  at  a  tarndnal,  lAoa^  not  dsewhere, 
only  If  It  happened  to  be  entirely  conTenlent 
In  this  same  connection  the  brief  of  the  de- 
fei^asfs  counsel  contains  the  following: 
"Ttaere  was  certainly  no  lack  of  frankness  In 
tbe  opinion  dealing  Ibe  oplnlras  of  the 
Inspectors.  Tb^  were  dismissed  as  of  no 
weight  at  bearing.  But  the  court  did  not  re- 
frain from  parrying  their  testimony,  saying 
they  referred  solely  to  the  locking  of  tbe 
trucks  on  a  straight  track,  while  the  accident 
happened  on  a  cnrre.  It  Is  only  natural  tiiat, 
having  announced  that  such  testimony  would 
not  Influence  the  court,  there  should  be  tnac- 
caracy  Id  stating  what  ft  was  when  the  court 
did  undertake  to  deal  with  ft  Hence,  error 
In  tbe  statement  that  this  testimony  did  not 
take  in  the  case  of  locking  at  the  curve  Is  not 
surprising.  It  will  be  found  that  locking  at 
a  curve  Is  pronounced  utterly  Impossible,  by 
FoUock.  Fravor,  GlUan,  Enist,  Cash,  McDon- 
ald. Hayes.**  Tbe  opinions  of  the  witnesses 
named  were  disregarded  either  because,  as 
sppesred  from  their  own  statements,  the  wit- 
nesses were  utterly  without  the  experience  or 
qualtflcatlons  necessary  to  entitle  Oieb'  opln* 
ions  to  conslderati(»i,  or  because  of  the  intrin- 
sic weakness  of  the  testimony,  or  for  both 
causes. 

In  conclusion,  It  may  be  said  that  this  court 
fs  restrained  by  the  obligations,  which  are 
Inseparable  from  tbe  advantages,  of  its  poal- 
tioa,  from  attacking  the  motives  and  conduct 
of  counsd  engaged  in  the  discharge  of  tibe 
duties  which  they  owe  to  their  respective 
clients,  and  it  Is,  no  doubt,  partly  for  this  rea- 
son, as  wen  as  because  of  other  and  obvious 
considerations  of  justice  and  propriety,  that 
such  attacks  are  rarely  leveled  at  tbe  court, 
though.  In  the  dtschai^  of  Its  duties  the  court 
Is  necessarily  brought  into  close  relations 
with  tbe  entire  bar,  and  at  one  time  or  an- 
other mnst  Inflict  disappointment  upon  each 
Indlvldaal  member.  The  brief  under  consid- 
eration Is  exceptional  In  Ibis  respect,  and  con- 
tains cbfurges  wblch  are  equally  unfounded 
and  unprovoked,  and  which  cannot  be  reeon- 
elled  with  tbe  professlona  of  reqieet  b;  wtaldi 
(bey  are  accompanied. 

Tbe  iwUeatioB  ftn  nfasaring  la  deided. 
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OF  8TATB  DBBT  et  *L   (No.  11,097.)^ 
(Soprema  Court  aC  Lonteiaaa.   Feb.  17.  1902.) 

CmZBNS*  BANK  —  RBOROANIZATION— "BANK- 
INQ  DIPARTMXNT"  —  LIABIUTIBS— BONDED 
INDBBTODNBSS  OF  BTATB^URCHASB— BX- 
TINOmSHHBNT. 

1.  The  banldDg  department  of  the  Citizens* 
Bank  of  Louisiana  was  a  new  creation  under 
the  act  of  180^  and  the  compact  or  articles  of 
aasociatiou  of  that  year,  adopted  in  pursuance 
of  the  act 

2.  The  legislation  of  1S53  and  the  oompact 
formed  a  new  constitntlon  of  the  bank,  in  vir- 
tue of  which  tba  banking  d^rtment  never 
became  liable  for  tlia  bonded  mdebtedness  of 
the  state  incurred  in  1836  in  aid  of  the  bank. 

S.  Being  a  new  creation  for  the  purpose  ot 
condoctinff  a  general  banking  business,  and  not 
being  liable  for  the  b(mda  ot  the  state,  it  fol> 
lows  that  the  bankiug  department  had  the  ca- 
pacity to  purchase  as  an  InTestment  of  separate 
funds,  or  in  eorroit  barineas,  the  bonds  In 
Quesdon,  inst  as  any  other  bank  or  tbizd  ps^ 
son  coald  do. 

4.  This  being  so,  the  purchase  did  not  eztin- 
gnlsh  tiie  Ixina  by  confusion  and  the  banking 
department  is  eatitled  to  the  beneflta  of  the 
(ondlug  scbMna  in  leferoice  to  the  bonda  It 
holds.  In  like  manner  as  any  other  person 
would. 

Breaux,  X,  dissenting. 

(SyUabus  by  the  Court) 

Appeal  from  civil  district  co«rt  pailab  of 
Orleans ;  Fied  D.  King.  Judge. 

Action  hy  Hope  *  Co.  against  tlie  board  of 
Uqoldatlan  «f  tbe  state  debt  and  another. 
Judgment  tm  defendant  board,  and  jdaintifto 
and  defendant  Clttaena*  Bank  of  LosWaaa  ap- 
peal. Beveraed. 

Farrar,  Jonas,  ^nttsdinltt  ft  Guil^,  Hen- 
ry Denla,  and  Thomas  J.  8emme8»  for  q)pel- 
lants  Hope  ft  Co.  Franer,  Henderson  ft  Fen- 
ner  and  Bugoie  D.  Sanndrai,  Cor  appellant 
bank.  Milton  J.  CDnnlngham,  At^.  Qen.,  and 
Walter  Gnlon,  Attj.  Oen..  (Cbazlea  IL  Cnn- 
ningham.  ot  coanseQt  for  appdlee. 

Statement  «<  tbe  Case. 

BLAXCHARD,  J.  Utader  the  act  of  1636 
tbe  state  of  Louisiana  Issued  Its  bonds  to  the 
^ent  of  97,000,000  In  aid  of  tite  Citlzena* 
Bank  of  Louisiana.  Of  tiUs  amount  of  bonds, 
tbere  were,  on  the  Ist  of  Janoary,  1S74,  ont- 
standbig  94,018,826.48^  represented  by  9^012 
bonds,  eacb  for  tbe  sum  of  9441.44.  By  act 
approved  January  24,  1874,  Ibe  atata  enacted 
the  funding  law  and  created  tbe  board  of 
Hqnldation  of  the  state  debt  Tbls  act  au- 
thorized the  Issue  of  bonds  to  be  known  as 
"Consolidated  Bonds  of  the  State  of  Loulai* 
ana,"  and  directed  the  board  of  Uquidatlon 
to  exchange  such  bonds  for  valid,  outstand* 
Ing  bonds  of  Ibe  sbite  and  valid  warrants  of 
the  Mate  at  die  rate  <rf  00  cents  In  coaaolldat- 
ed  bonds  for  $1  in  outstan^ng  bonda  and 
waznnts.  It  seema  that  for  some  yeaxa  f <dIo  w- 
ittg  tbe  enactment  of  the  funding  act  it  was 
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thought  doubtful  that  bonds  such  as  those  Is- 
sued In  aid  of  the  Citizens'  Bank  were  fund- 
able under  the  terms  of  the  act,  and  those  of 
the  supplemental  law  of  May  17,  187S.  Final- 
ly, certain  decisions  were  rendered  by  this 
court  holding  that  bonds  of  a  similar  charac- 
ter were  entitled  to  the  benefits  of  the  funding 
scheme.  Whereupon,  Hope  &  Co.,  of  Amster- 
dam, representing  themsdvea  to  be  the  hold- 
ers and  owners  of  the  9,042  bonds  still  out- 
standing of  the  bonds  Issued  to  the  Citizens' 
Bank,  applied  to  the  board  of  liquidation  to 
fund  the  same  under  the  act  of  1874.  The 
board  rejected  this  application.  Thereupon, 
Hope  &  Go.  brought  suit  In  the  civil  district 
court  of  the  parish  of  Orleans  to  compel  the 
board  to  fund  the  bonds  they  held,  and  in- 
cluded In  their  demand  to  fund  the  coupons 
of  the  bonds  remaining  unpaid.  They  prayed 
that  the  board  be  condemned  to  receive  the 
bonds  and  the  coupons  thereof,  and  to  issue 
and  deliver  to  them  In  exchange  therefor 
consolidated  bonds  to  the  amount  of  ^,411,- 
175.88.  The  district  court  held  that  the 
state's  obligation  upon  the  bonds  was  that  of 
surety,  not  that  of  principal,  or  codebtor,  with 
the  Citizens'  Bank  to  the  holders  thereof; 
that  the  ixmds  were  contingent  liabilities  of 
the  state  and,  for  that  reason,  excluded  from 
the  provisions  of  the  funding  act;  that  the 
holders  of  the  bonds,  Hope  &  Co.,  had  dis- 
charged the  principal  obligor,  the  Citizens' 
Bank,  and  this  act  operated,  likewise,  the 
discharge  of  the  state.  From  this  jndgment 
Hope  &  Co.  prosecuted  an  appeal  to  this 
court,  and  In  May,  1801  (43  La.  Ann.  738,  9 
South.  754)  the  court  handed  down  Its  deci- 
sion, reversing  the  Judgment  appealed  from 
and  decreeing  the  bonds  valid  obligations  of 
the  state  entitled  to  the  benefits  of  the  fund- 
ing scheme,  but  that  the  state  was  entitled  to 
large  credits  (Itemizing  and  detailing  the 
same),  to  be  applied  in  reduction  of  the  aggre- 
gate sum  of  the  bonds  held  by  Hope  &  Co., 
and  that  only  the  balance  left  due  should  be 
funded.  The  board  of  liquidation  was  order- 
ed to  settle  and  liquidate  the  claim  of  the 
plaintiffs  upon  the  principles  and  in  accord- 
ance with  the  direction  of  the  opinion  of  the 
court,  and,  on  surrender  of  the  bonds  held  by 
the  plaintiffs,  to  issue  to  them  consolidated 
bonds  for  the  resulting  balance,  without  the 
coupons  attached  thereto  prior  to  the  date 
of  funding,  which  coupons  were  ordered  to  be 
cut  off  and  canceled.  In  a  second  opinion,  de- 
nying the  rehearing  that  had  been  applied  for, 
the  court,  stating  that  since  the  rendltlMi  of 
the  original  decree  a  suggestion  had  been 
made  by  the  attorney  general  that  some  of 
the  bonds  declared  on  by  Hope  &  Co.  were 
the  property  of  the  Citizens'  Bank,  reserved 
whatev^  right  the  state  bad,  If  any,  to  refuse 
to  fund  such  bonds  eo  held.  Following  this 
Judgment  and  in  obedience  to  its  mandate,  the 
board  of  liquidation  met  in  October  1891  and 
proceeded  to  recast  the  account  with  Hope  & 
Oo.  upon  th«  baala  ot  ttae  ojiilnioa  ot  the  court, 
as  foOows: 


Amount  In  capital  (of  bonds)  V 
L6M  40%  UDdw  Aot  I  of  104  1,C07,460  IB 

Leaving   |2,4U,r3  8S 

7%  fnterett  for  B|  jw   9X8,802  71 

3%      "        "6    2U.U7  6t 

i%      '•        "  t      *•  and 

%  months    tU.U8  4i 

1  month's  lntM«rt  at  4%....»      9.037  S 

Leu  parmenti-oredlti  al- 
lowed br  the  court   |S,060.4M 

LeM  paTments-credita  al- 
lowed b7  the  court   722,451  Ot 

Len  parmenta-crediu  al- 
lowed tqr  the  court   100,000  00 

Z<eaa  parmuite-credita  al- 
lowed br  the  oourt   885,000  00 

|S,9e7.n7  SI 

1  month's  latarest  at  S%  on 

|8,060,4a8.8K    V^i  tl 

 |3,978,S0S  65 

Thut  abowlns  a  balance  ot  %  WhlM  XS 

aa  the  amount  of  coneolidated  bondi  dus. 

The  board  then  declared  It  appeared  that  ot 
the  bonds  held  by  Hope  ft  Oo.  and  preseutod 
by  them  for  funding,  665  belonged  to  the  Citi- 
zens' Bank,  the  principal  obligor,  and  for 
which  the  state  is  only  surety,  and  that  the 
fundable  amount  due  on  these  665  bonds  ex- 
ceeded the  balance  of  (230,999.22  due  as 
aforesaid. 

8o  holding,  and  considering  the  bonds  be- 
longing to  the  bank  not  entitled  to  be  funded 
because  extinguished  by  confusion,  the  bonrd 
refused  to  fund  the  665  bonds,  or  any  part  of 
them,  or  the  (230,999.22  found  to  be  the 
fundable  balance  due  on  all  the  bonds  as 
aforesaid.  Wh^upon  the  present  milt  vras 
instituted  to  compel  the  board  to  issue  consol- 
idated bonds  for  the  balance  (rf  $230,999.22 
found  to  be  due  under  the  Judgment  of  the 
court  in  the  former  suit. 

After  reciting  the  history  of  the  Issue  of 
bonds  by  the  state  In  aid  of  the  Cltlzena^ 
Bank,  the  petitioner  represents  In  substance: 
—That  Hope  &  Go.  were  and  still  are  the 
holders  of  the  9,042  twnds  undo*  an  agree- 
ment between  them  and  various  p^ons, 
owners  of  the  bonds,  by  the  terms  of  which 
the  bonds  were  delivered  to  them  (Hope  & 
Co.)  in  trust  for  the  purpose  ot  securing  unity 
of  action  on  the  part  of  all  the  holders  of 
the  bonds  through  them,  and  with  full  power 
In  them  (the  [>etitlonerB)  to  Institute  any  and 
all  such  actions  at  law  and  to  take  any  and 
all  such  proceedings  as  they  might  deem 
proper  and  expedient  for  the  purpose  of  secur- 
ing the  payment  or  funding  of  the  bonds,  or 
otherwise  realizing  upon  the  same.  That 
whenever  the  owners  of  the  bonds  deposited 
the  same  with  petitioners,  the  latter  (Hope 
St  Co.)  gave  receipts  negotiable  In  ftHnn  to  the 
depositors  of  the  bonds,  acknowledging  the 
deposit  of  the  sam^  but  that  they  (petition- 
ers) never  gave  any  such  receipts  to  the  Cit- 
izens' Bank  of  Louisiana,  and  were  Ignorant 
at  the  time  of  the  Institution  of  the  first  suit 
that  the  Citizens'  Bank  was  the  owner  of  any 
of  the  negotiable  certificates  or  rectipta 
whlcb  had  been  issued  by  petltioDov  to  the 
owners  of  bonds  who  had  placed  the  same  on 
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deposit  with  them  aa  aforesaid;  were  igno- 
rant that  the  bank  had  thns  acquired  a  bene- 
ficial interest  In  and  to  any  of  the  bonds  so 
deposited,  exc^t  that  petitioners  were  In- 
formed that  the  banking  departmwt  of  the 
Citizens*  Bank  of  Lonislana  had  some  right 
or  title  In  and  to  ttie  certificates  representing 
4S  of  the  Bald  bonds.  That  petitioners  have 
since  the  Institution  of  the  suit  for  funding 
the  bonds  l«uiied  that  the  banking  depart- 
ment of  the  Citizens'  Bank  Is  or  was  the  own- 
er of  cerdflcates  cr  receipts  r^resentlng  665 
of  said  bonds,  but  that  petitions  are  unaUe 
to  state  the  numbers  or  series  of  the  bonds 
In  which  the  said  banking  department  had  a 
beneficial  interest,  nor  are  they  able  to  state 
whether  or  not  the  bank  is  still  the  owner  of 
such  certificates.  It  Is  then  averred  that  the 
fact  that  any  of  said  bonds  belong  to  the 
banking  department  of  the  bank  is  wholly 
nnlmpOTtant  and  In  no  manner  affects  the 
obligations  of  the  state  In  the  premises.  Am 
showing  this,  the  familiar  history  of  the  rise 
and  carea  of  the  bank  Is  recited. 

The  main  contentions  of  the  petition  are:— 
That  the  effect  of  the  legislation  of  the  years 
1852  and  1858,  together  with  the  articles  of 
ai^reement  <a  18S3,  was  to  constltate  the 
Citizens*  Bank  of  Louisiana  either  a  dual 
corporation,  or  as  one  corporation  with  two 
entirely  distinct  and  Independent  depart- 
ments, neither  of  which  participated  In  the 
profits,  nor  was  bound  for  the  llabUitlee  of 
the  other.  That  the  legislative  acts  and  the 
compact  formed  a  contract  between  the  cash 
stockholders  and  the  state,  with  agreement 
upon  part  of  the  latter  that  she  would  never 
look  to  the  cash  stockholders  for  payment  of 
the  state  bonds,  and  that  said  cash  stock  de- 
jjartmrait  shoold  conduct  a  purely  banking 
concern  without  apprehension  arising  from 
the  antecedent  liabilities  of  the  bank.  That 
the  state,  by  its  l^lslative  acts  aforesaid, 
did  Induce  many  persons,  in  no  manner  In- 
terested in,  nor  bound  for  the  obligations  of 
the  Citizens'  Bank,  to  subscribe  for  and  pay 
in  full  at  par  shares  of  the  capital  stock  of 
the  banldng  departmoit  of  the  bank;  that 
said  shares  had  for  40  years  been  dealt  In 
and  passed  from  hand  to  hand  In  the  markets 
as  shares  In  a  corporation  in  no  manuCT 
bound  for  the  antecedent  liabilities  of  the 
bank  or  Its  mortgage  stock  d^rtment;  and 
tliat  said  legislation,  as  construed  by  subse- 
quent l^slatures  and  by  this  court,  consti- 
tutes a  contract  between  the  state  and  the 
banking  department  of  the  Glttzens'  Bank, 
which  Is  protected  from  impairment  by  the 
provisions  of  both  the  federal  constitution 
and  the  state  constitutions.  That  the  6«5 
bonds,  or  the  certificates  representing  the 
same,  pertaining  to  the  Citizens*  Bank,  were 
purchased  by  the  banking  department  of  the 
bank  since  the  year  1880  with  funds  belong* 
Ing  to  the  said  banking  department,  wherein 
the  mortgage  stock  department  had  no  in- 
terest whatsoever,  and  which  said  funds  wert 
In  DO  inann^  liaUe  to  <x  pledged  for  the 


payment  of  the  bonds  Issued  the  state  to 
the  Citizens'  Bank;  that  the  banltlng  depart- 
ment, being  a  legal  entity  ^tirely  distinct 
from  the  mortgage  stock  departm^t  and  not 
responsible  for  the  debts  of  the  latter  or  of 
the  bank  aa  antecedently  existing,  the  pur- 
chase by  It  of  said  bonds  or  certificates  did 
not  extinguish  the  obllgati(»i  of  the  state  of 
Louisiana  upon  said  bonds  to  said  banking 
department  confusion  or  otherwise,  and 
that  the  banking  department  Is  entitled  to  re- 
cover on  said  bonds  in  like  manner  as  any 
other  person.  That  though  the  Citizens' 
Bank  was  at  the  inception  of  the  original  liti- 
gation the  owner  of  the  certificates  repre- 
senting 666  bonds,  and  though  said  bank 
may  still  own  said  certificates,  yet  the  same 
are  negotiable  In  form,  and  It  should  be 
held  that  by  reason  of  the  ownership  of  the 
certificates  by  the  banking  departmoit  they 
or  the  bonds  they  represent  have  In  any  man- 
ner been  affected  or  extinguished,  then  the 
court  should  compel  the  production  of  the 
said  certificates  and  their  cancellation,  or 
otherwise  not  In  any  manner  impair  or  af- 
fect the  rights  of  petltlwers  to  recover  upon 
the  bonds  represented  by  said  certificates  still 
outstanding  and  representing  an  obligation 
of  petitioners  which  may  not  be  extinguish- 
ed save  and  except  contradictorily  with  the 
owner  of  said  certificates  and  upon  their  can- 
cellation, and  that,  therefore,  the  Cltlzeiw* 
Bank  should  be  made  a  party  to  the  suit 

The  prayer  of  the  petition  Is  for  citation  to 
the  Citizens'  Bank  as  well  as  to  defendants, 
and  for  Judgment  ordering  the  board  of  liqul- 
dBti<m  to  settle  and  liquidate  the  claim  of 
petitioners  In  accordance  with  the  principles 
established  by  this  court  in  its  decision  hand- 
ed down  In  1891  (43  La.  Ann.  738,  9  South. 
754),without  omitting  from  said  settlement 
and  liquidation  any  of  the  bonds  presented 
by  petitioners  for  funding  by  reason  of  the 
fact  that  any  of  the  said  bonds  are  held 
by  the  banking  department  of  the  Cltlzeis' 
Bank.  And,  further,  that  it  be  adjudged  the 
mortgage  stock  department  of  the  bank  lias 
no  beneficial  claim  or  Interest  whatsoever  In 
and  to  any  of  the  0,042  bonds  tendered  by  pe- 
titioners for  funding  under  the  terms  of  the 
decree  In  the  former  suit;  that  it  be  decreed 
that  none  of  said  bonds  have  been  paid  or 
extinguished  by  ccmfuslon,  or  otborwlse;  and 
that,  however,  should  the  court  render  any 
decree  affecting  the  validity  of  the  certificates 
representing  the  bonds  pa*tainlng  to  the  bank- 
ing department  of  the  Citizens'  Bank,  then 
that  the  decree  do  further  compel  the  pro- 
duction and  cancellation  of  the  said  certifi- 
cates. 

The  Citizens*  Bank,  made  party  defotd- 
ant,  appeared  as  such,  and  also  as  interrenv, 
and  answered  that  the  state  of  Louisiana, 
liable  upon  the  bonds  Issued  under  tbe  act  at 
1836  and  extant  la  18S2  and  1853  to  an 
amount  approximating  $10,000,000.  payment 
whweof  was  secured  by  mortgage  upon  the 
property  of  the  shareholdars  of  the  bank,  had 
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an  obrloni  Inttfest  In  restoring  the  bank's 
charter  that  bad  been  forfeited  Id  1812,  so 
that  by  the  application  of  the  capital  and 
assets  of  the  bank  as  they  then  existed  (In 
1852)  and  under  the  administration  of  an 
active  bank,  the  said  bonded  indebtedness 
might  be  discharged  and  the  state  freed 
from  Its  liability  therefor;  bnt  that  It  was 
thought  entirely  Impracticable  to  effect  this 
result  without  procuring  fresh  capital,  and 
this,  it  was  deemed,  could  not  be  obtained 
wltltont  the  pledge  of  the  complete  Immuni- 
ty of  the  fresh  capital  from  all  liability  for 
said  bonded  Indebtedness.  That  with  this 
object  In  view  of  ultimately  freeing  Itself 
from  the  bonded  Indebtedness,  to  be  attained 
by  restoring  the  bank's  charter  and  thereby 
better  assnrlng  tiie  administration  and  ap- 
plication of  Its  assets  and  property  to  the 
discharge  of  said  Indebtedness,  the  state, 
by  the  legislation  of  1852  and  1853  (the  first 
ratified,  and  the  second  specially  authorized, 
by  article  121  of  the  constitution  of  1852), 
restored  said  charter  on  certain  terms  ami 
conditions,  which  the  bank  compiled  with, 
and  authorized  the  procuring  of  fresh  capital 
for  condncting  the  fnture  banking  business 
of  the  bank,  and  sensible  that  said  capital 
could  not  be  obtained  without  the  fullest 
guaranty  It  should  never  be  Implicated  In,  or 
In  any  manner  bound,  for  said  bonded  In- 
debtedness, the  state,  Oirongh  Its  legislature, 
authorized  and  directed  the  board  of  director! 
of  the  bank  to  prescribe  the  terms  and  con- 
ditions on  which  the  fresh  capital  should  b« 
obtained,  and  to  determine  the  division  of 
the  profits  thoeof,  and  that  these  terms  and 
conditions  being  thus  fixed  became  then  and 
thereafter  known  as  "the  compact"  or  "artl- 
cles  of  agreement"  under  which  the  future 
business  of  the  bank  was  conducted.  That 
in  accordance  with  this  legislation  and  the 
compact  the  banking  department  of  the  bank 
was  formed,  and  its  stock  In  trade  consisted 
of  91,000,000  of  fresh  capital  and  $500,000 
in  valuation  of  the  available  banking  assets 
of  the  bank  as  the  same  existed  In  1853— 
those  furnishing  the  fresh  capital  being 
known  as  the  cash  stockholders  to  dlstio- 
gulsh  them  from  the  original  stockholders, 
and  the  latter  remaining  members  of  what 
was  thereafter  known  as  the  mortgage  stock 
department  That,  thus,  the  legislation  and 
authorised  agreements  of  that  period  resulted 
In  the  two  separate  and  distinct  departments 
of  the  bank,  one  of  which  only,  the  mortgage 
stock  department  (the  original  debtor)  should 
be  and  remain  hound  for  the  antecedent  bond* 
ed  Indebtedness,  bnt  was  to  be  aided  by  ad* 
vances  and  loans  of  money,  when  necessary^ 
by  the  other  department,  which  loans  and  ad- 
vances were  to  be  reimbursed.  That  the 
banking  department  thus  formed  acquired 
the  capacity  to  conduct  and  carry  on  for 
iti  own  benefit  a  banking  business  and  to  ats 
quire  assets  and  property  of  Its  own.  That, 
again,  In  the  year  1880,  a  further  agreement 
waa  altered  Into  between  the  banking  de> 


partment  and  the  mortgage  atockholdeni  hy 
which  the  nonliability  of  the  former  for  the 
antecedent  bonded  Indebtedness  waa  reaf- 
firmed, and  the  state,  by  Act  Na  79  of  1880, 
authorized  tlds  agreement  to  be  made  and 
itself,  in  the  act,  recognized  as  the  only 
debtor  of  the  bonds  the  mortgage  stock  de- 
partment of  the  bank.  That  the  distinction 
between  the  two  departmoita  and  the  conse- 
quent nonliability  of  the  cash  or  basking 
department  for  the  indebtedness  Incurred 
prior  to  1853  has  been  generally  accepted  by 
all  parties  in  Interest  and  concerned;  that  the 
cash  department,  for  Its  advances  to  the 
mortgage  department,  has  been  at  all  tlmea, 
since  the  legislation  and  compact  of  1^3, 
deemed  and  treated  as  a  creditor  of  the 
mortgage  department  for  the  loans  so  made 
to  It;  that.  etIU  further  as  Illustrating  said 
dlstlnctlveueBS,  the  mortgage  stock  depart- 
ment lias  received  In  the  past  its  pn^^ortlon- 
ate  share  of  the  profits  of  the  cash  depart- 
ment, as  owner  of  one-third  of  the  capital 
supplied  to  tlie  latter,  wlilch  share  of  the 
profits  has  been  affiled  to  the  paymrat  of  Its 
(the  mortgage  stock  department's)  debts  as 
required  by  the  compact  of  1853,  and  the 
large  payments  made  since  1853  on  the 
bonded  Indebtedness  bare  all  beeji  made  ex- 
clusively from  and  out  of  the  assets  of  the 
mortgage  stock  d^artment  aided  by  ad- 
vances of  the  cash  department,  t<x  wUch  It 
(the  latter)  became  the  credltMr  of  the  other 
department,  and  all  this  has  t>een  done  vrith 
no  pretense  of  claim  on  the  part  of  the  state, 
or  any  one,  of  the  iiablilty  of  the  cash  depart- 
ment, or  Its  capital  or  assets,  for  said  bond- 
ed Indebtedness.  That  at  all  times  since  tlie 
compact  the  state  has  had  in  the  ^rectory  of 
the  bank  directors  appointed  by  it,  (barged 
with  the  Interest  of  the  state  In  respect  to 
the  payment  of  the  state  bonds;  that  every 
leglsiatnre  for  many  years  followins  1853 
a[q>olnted  legislative  ctHnmlttees  cliarsed  with 
the  duty  of  examining,  and  who  did  pxamlne 
Into  and  take  full  cognisance  of  the  traaaac- 
tlons  and  business  of  tlie  cash  devartnent 
and  of  Its  separate  rights  and  obttgatlcwa, 
and  with  full  knowledge  on  part  of  the  state 
thus  derived  the  state  haa  fully  acquiesced 
In,  ratified  and  confirmed  by  its  coadact  the 
separation  of  the  two  departments  ct  0ie  bank 
and  the  nonliability  for  the  bonded  Indebted- 
ness of  one  of  these  dejinrbDaits.  That  <»i 
the  faith  of  these  things  and  of  the  status 
of  affairs  described,  large  amounts  of  money 
have  been  Invested  In  the  shares  of  stock 
of  the  banking  department;  that  1350.000 
of  additional  capital  was  subecdbed  f<^  this 
stock  In  1883  and  went  Into  the  banking  de- 
partment; and  this  d^wtment,  for  Its  ahare- 
h<^era^  on  the  same  faith,  has  made  Invest- 
ments and  acquired  property  and  rights  ot 
great  value.  That  the  state  te  mow  estopped, 
by  reason  of  the  facte  atated,  Cnm  aaswtlng 
the  liability  of  the  banking  depaxtment  for 
the  bonded  Indebtedness,  or  fmn  disputing 
the  aforesaid  separatloD  of  0k»  two  d^^ut* 
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menti.  Thai  In  the  exercise  of  Itfl  ilgliti 
and  prlvlleso  as  a  free  and  Independent 
banUng  concern  the  casta  department  of  the 
bank  did.  In  1884,  wltli  Its  own  funds  and 
as  an  inTeatment  Uaenat,  acquire  cotlflcates, 
uesotlable  In  form,  iasoed  by  Uofie  &  Co. 
to  depositors  of  txmds  left  with  ttaem,  aald 
certlflcates  repcesoitlng  QlS&  tMods  of  ttae 
state  In  tlie  bands  of  Hope  ft  Co.  as  custodt- 
ana  thereof— said  agency  of  Hope  ft  Go.  be- 
ing required  by  reastm  of  the  great  number 
of  holders  of  said  bonds,  as  set  fortta  In  tbelr 
petition  herein  filed.  Xben  follow  averoieDts 
that  the  legislation  of  1853,  the  compact 
made  In  pursuance  thereof,  and  ttae  other 
acts  and  things  going  to  make  up  the  status 
of  the  bank  towards  the  state  and  the  state 
towards  the  bank,  and  the  faith  glvm  to 
the  same  upon  which  rights  were  acquired, 
Inveatmenta  made,  etc,  constitute  a  contract 
between  the  state  and  the  cash  department 
of  the  bank  and  its  shareholders,  and  that 
said  departmmt  and  Its  shareholders  are  en- 
titled to  ttae  full  enforcement  of  said  con^ 
tract,  and  any  attempt  on  part  of  the  state 
to  deny  to  said  cash  department  and  Ita 
sharetacdders  tbe  right  to  fund  the  bonds  so 
acquired  as  aforesaid  on  the  faith  of  aald 
contract  would  be  a  breach  of  the  same  and 
an  Impairment  of  ihe  contract,  aa  against 
whldi  protection  is  afforded  by  the  goaran- 
tiea  of  the  federal  craatltntlon  and  tbe  ser- 
«ral  state  constitntloas  frcon  and  Incluslre  of 
tbe  cMwtltntlon  of  tbe  year  1852  to  and  m- 
dnalTe  of  that  of  the  year  1879,  which  pro- 
visions of  tbe  said  cooatltntlons  (naming  tbe 
article^  an  specially  Invoked  and  pleaded. 
Tbe  respondent  then  afflrms  all  tbe  allega- 
tions contained  in  the  petition  ot  Hope  ft 
Co.  and  Joias  In  their  donand  for  the  fund- 
ing of  the  bonds  in  accfHTdance  wltb  tbe  fund- 
ing act  and  tte  dedsloii  of  tbla  conrt  In  0m 
former  suit. 

Tbe  board  of  liquidation  ftrit  excepted  to 
tbe  demand  of  Hope  ft  Co.  on  tbe  ground  that 
the  matters  therein  set  up  are  tilings  ad- 
Judged  In  ttae  fomMT  suit,  and  pleads  ttae 
Judgment  therein  in  bar  of  the  present  action. 
Further,  that  Hope  ft  Co.  by  thetr  own  arer- 
ments  are  without  Interest  in  the  matters  set 
up;  that  they  are  not  tbe  own»B  of  ttae  065 
bonda  In  qaestlon;  diat  ttie  same  are  the 
property  of  the  CttlaenE^  Bank;  and  that  the 
agreements  made  by  Hope  ft  Co.  with  the 
holders  of  tbe  bonds  deposited  with  them  do 
not  anthoiise  thla  suit  For  answer  to  the 
merits,  the  board  denies  all  and  singular  tbe 
allegations  of  Hope  ft  Co.  In  so  far  as  the 
same  assert  tbe  right  to  any  relief  in  tbe 
premises  as  set  forth.  To  tbe  demand  of  the 
Cltteentf  Bank  the  board  pleads  the  same  ex- 
ceptions as  in  tbe  Hope  ft  Co.  Case,  and  fur- 
ther that  the  petltioa  In  Interrentlon  discloses 
no  cause  of  action.  For  answer  to  the  merits, 
tbe  board  enters  a  general  denial  to  tbe  alle- 
gations which  seek  to  make  the  state  liable 
in  tbe  premises  and  avers  the  state  Is  not 
now  and  nerer  wu  a  debtor  of  tbe  bank. 


Further,  that  the  bonds  In  qneaOoD  are  tba 
property  ot  the  bank,  wm  issued  by  tbe 
bank,  together  with  other  dmilar  bonda,  for 
its  sole  Interest,  and  for  their  payment  tbe 
bank  la  liable;  that  tbe  purchase  by  the  bank 
of  the  665  bonds  was  for  a  sum  much  less 
than  their  face  value,  say  tor  about  $67,314.- 
20;  and  that  In  *qafc<'^  said  purchase  the 
bank  acted  in  its  own  behalf  and  IntMeat  In 
thus  retiring  the  665  bonda  amounting  to 
¥295,552.60.  with  Interest,  and  before  the  ma- 
turity «i  tbe  boada. 

On  these  Issues,  trial  was  bad,  resulting  tai 
a  Judgment  of  tiw  court  a  qua  rejecttog  the 
demand  of  Hope  ft  Co.  and  the  Citizens'  Bank 
for  ttae  funding  of  the  bonds.  In  other  worda, 
the  court  held  that  tbe  board  of  liquidation 
was  Justified  in  refusing  to  issne  consolidated 
bonds  tm  the  $230,899.22,  the  balance  found 
to  be  due  on  tbe  basis  of  the  fcHrmer  deci- 
sion of  this  court  In  doing  so,  the  court  a 
qua  reached  the  conclusion  that  the  banking 
department  of  the  Citizens'  Bank,  acting  in- 
dependently, was  without  capacity  to  pur- 
chase the  bonds  of  the  state  and  hold  the 
state  liable  thereon;  that  the  state  had  con- 
ferred no  such  power  or  authority  on  the 
banking  depardnt'ot;  and  that  when  ttae 
bonds  were  bought  with  the  funds  of  one  of 
the  departments  of  ttae  bank,  ttae  purchase 
was  made  by  the  Citiaeiu'  Bank,  tbe  bonds 
became  its  property  and  were  tbcfehy  extin- 
guished and  retired.  From  this  Judgmoat, 
Hope  ft  Coh  and  tbs  bank  praaeeats  tbis  ap- 
peal. 

Opinion. 

Tbe  exceptions  filed  tbe  board  of  liqui- 
dation to  the  petition  of  Hope  ft  Co.  and  to 
tbe  Interrention  of  the  atizens'  Bank  ap- 
pear not  to  have  been  acted  on  by  the  Judge 
a  quo.  Nor  Is  it  considered  necessary  to  en- 
ter up<Hi  theta*  discussion  here.  They  are  not 
found  to  have  merit  and  are  simply  passed 
by. 

The  real  qoestlonB  which  the  case  presents 
are:  (1)  Was  the  banking  department  of 
tbe  Citizens*  Bank  a  new  creation  under  the 
act  of  29tb  of  April.  1853,  and  the  compact 
or  artlctes  of  association  of  26tb  of  July,  1853; 
(2)  did  tbe  legislation  of  1853  and  the  com- 
pact aforesaid  form  a  new  or  modified  constl- 
tuUou  of  the  bank,  In  virtue  of  which  the 
baling  department  was  not  liable  for  the 
antecedent  debts  of  the  bank;  (3)  if  tbe  bank- 
tag  department  was  a  new  creatlm  and  not 
liable  for  the  antecedent  debts,  was  it  a  de- 
partment pOBsessed  of  the  privileges  of  con- 
ducting a  general  banking  business,  and,  In 
this  connection,  had  it  the  capacity  to  pur- 
chase as  an  iDvestment  of  separate  funds, 
or  tD  current  business,  tbe  bonds  of  the  state 
issued  In  aid  of  the  bank,  as  any  other  bank 
or  third  person? 

The  lower  court,  in  arriving  at  its  condu- 
Blons,  seems  to  have  proceeded  upon  tbe  idea 
that  this  court,  in  Its  former  decision  (48  La. 
Ann.  788,  »  La.  754).  held  that  the  obligation 
of  tbe  atate  oa  tta«  bonds  was  <Mily  that  of 
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miety.  That  Intaivetatloii  of  the  dedUon 
Is  emmwm.  Tb»  agbd<m  pn^anA  by  tte 
organ  of  the  conit  QSx.  Justice  Breaox),  con- 
cnrred  In  by  the  thai  chl^  Justice^  does  not 
BO  state.  While  Mr.  Justice  Watklns,  who 
filed  a  sq^arate  opinion,  eq^ressed  the  view 
that  the  obligation  of  fjbe  state  was  that  of 
saret^t  he,  nererthelesB,  held  the  bonds- were 
embraced  wlfliln  the  funding  scheme  and  con- 
curred In  the  decree  whldi  became  the  Judg- 
ment of  the  court  Ur.  Justice  Fenner,  while 
mildly  dlsB^ting,  ei^ressed  the  view  that  the 
obligation  of  the  state  towards  the  holders  of 
the  bonds  was  that  of  principal.  So  that  It 
does  not  appear  a  majority  of  the  court  held 
tiie  view  the  state's  obligation  was  merely 
that  of  surety,  so  far  as  the  holders  of  the 
bonds  are  concerned.  Bat,  howeror  that 
may  b^  the  matter  Is  of  small  consequence  If 
It  be  found  that  a  new  department  of  the 
bank  was  created  In  18SS  and  that  the  same 
never  was  or  became  liable  for  the  antecedent 
bonded  Indebtedness.  In  such  case,  If  It  be 
considered  that  the  state  was  surety,  merely, 
on  the  hoaSa  In  so  far  as  the  bank  was  cm- 
eemed,  this  suretyship.  In  its  operation  and 
effect;  would  have  to  be  cooflned  to  that  de- 
partment of  ae  bank  which  alone  owed  the 
bonds. 

The  scheme  of  the  catlsens'  Bank  of  Louis- 
iana as  originated  uid  created  by  the  acts  of 
1888  and  1889  was  purely  that  of  a  property 
bank.  The  snbscrlbetB  to  Its  stock  gave 
mortgagee  on  lands  and  Steves  to  secure  their 
subscriptions,  and  on  tiie  faith  of  these  mort- 
gages capital  was  to  be  borrowed  with  which 
to  conduct  the  business  of  the  bank.  While 
the  bank  was  given  in  tiie  first  act,  that  of 
1833,  the  cbaracta  of  a  quasi  public  corpora- 
tion, In  that  U  midertook  to  aid  certain  works 
of  public  Improvement  and  certain  benefits 
to  the  state  were  stipulated  for,  there  was 
no  loan  of  the  credit  of  the  state  to  assist 
In  raising  Its  capital.  But  It  was  not  found 
possible  to  raise  the  desired  capital  on  the 
basis  as  provided  by  the  act  of  1838,  and 
there  followed  the  act  of  1836,  which  greatly 
enlarged  the  public  character  of  the  Institu* 
tion,  and  ertended  to  It  the  credit  of  the  state 
through  Its  bonds  as  a  means  of  raising  the 
capital  needed.  As  a  guaranty  of  the  bonds 
to  be  thus  emitted  by  the  state,  all  the  se- 
curities gianted  1^  the  act  of  1833  were  trans- 
ferred to  the  state  and  to  those  who  should 
become  holders  of  the  bonds.  The  object  and 
purpose  of  the  state  In  thus  aiding  the  bank 
was,  mainly,  to  encourage  and  promote  the 
agricultural  Interests  of  the  state.  This  was 
to  be  accomplished  through  loans  made  on 
lands  and  slaves.  Hie  scheme  was  Imprac- 
ticable. The  bank  failed  to  meet  the  expec- 
tations of  Its  promoters  and  of  the  public  and 
the  state.  Disaster  upon  disaster  followed. 
Wreck  and  ruin  brooded  over  the  Institution, 
snd  the  Involvement  of  the  state  for  the  9V 
000,000  of  bonds  it  had  emitted  seemed  In- 
evitable. In  1842,  by  Judicial  decree,  the  for- 
feittve  of  Its  charter  was  declared,  and  there- 


upon  the  state  took  physical  possession  of 
the  assets  of  the  bank,  and  proceeded  to  ad- 
minister the  same  pursuant  to  an  act  (rf  tbe 
legislature  appooved  April  B,  1843.  This  pos- 
sesEdon  of  the  bank  and  its  assets;  and  tbe 
administration  tiiereof  by  the  tUta,  contlniied 
until  18C8,  when  tiie  bank  and  its  assets  were 
xeatand  to  the  control  and  admlnlstratimk  of 
its  dlrectom  and  stockhcdders  and  tbe  fcnv 
fdture  of  the  diart^-  released.   This  was  ao- 
mmpllshed  through  Act  No.  141  of  X8BZ  and 
Act  No.  216  of  1858.   The  first  begins  wltb 
a  iveamble  which  recites  tbe  state's  responsf- 
bUlty  tor  bonds  Issued  In  favor  of  tbe  bank 
for  a  sum  exceeding  $6,000,000,  together  with 
acmilng  Interest  theremi,  and  tiiat  tiie  then 
condlticm  of  the  bank  was  such  as  to  expose 
the  state  to  loss  ftom  the  InaMlity  of  tbe 
bank  to  meet  the  payment  of  the  bonds  and 
Into^  should  the  liquidation  of  the  bank  be 
continued  on  tbe  system  then  prevallliig.  Tlila 
system  was  tbe  staters  admlnlstrati<m  of  the 
bank,  and  the  declaration  above  was  made 
after  eleven  yesrs  of  such  administration. 
As  consideration  for  tbe  rdease  of  the  for- 
feiture of  the  diarter  of  the  bank  and  Its 
restoration  to  the  stockholders,  the  act  pro- 
Tides  tlMt  tbe  bsnk  was  to  restcnre  to  the 
governor  of  the  state  bon^ls  of  the  state  to  the 
amount  of  980(^000  and  should  raise  by  cm- 
trlbutlon  from  stockholders,  Indn^endentiy  of 
Its  thai  means,  additional  assets  for  at  least 
$800,000.  Tbe  evidence  Shows  that  the  $800,- 
000  of  bcmds  was  restewed  to  the  governor. 
This  may  have  hem  aoeomplished  through 
the  operation  of  the  fifth  ssction  of  the  act. 
which  authorized  bidders  of  the  bonds  to  ex- 
change bonds  for  shares  (tf  stock.  But  the 
$800,000  of  additional  assets  were  not  con- 
tributed,  niere  appears  to  have  been  no  suf- 
ficient Inducement  offered  by  the  act  for  this. 
Men  of  money  did  not  see  their  way  safely 
to  make  tbe  Investment  In  an  Instltntton  con- 
fessedly insolvent  Tbe  failure,  in  part  at 
least;  of  tbe  set  of  1862  Induced  the  legisla- 
ture to  enact  the  act  of  1853  r^erred  ta 
Something  had  to  be  done  to  extricate  the 
state,  if  possible,  from  Ite  financially  perUoua 
position  in  respect  to  the  bonds  wliich.  In  an 
evil  hour.  It  had  Issued  in  aid  of  the  bank. 
Something  had  to  be  dme  to  advance  the 
successful  liquidation  of  the  bank.   If  things 
went  on  as  they  had  been  going,  tbe  stoto 
would  Inevitably  incur  the  great  loss  of  hav- 
ing to  pay  the  bonds  with  accrued  and  accru- 
ing Interest  The  alarm  of  the  state  over  the 
^ospect  Is  attested  by  numerous  acto  to  be 
found  on  tiie  statute  books  from  1842  to  1^ 
—all  in  tbe  direction  of  extricating  the  state 
wltii  as  littie  loss  as  possible  from  the  dilem- 
ma in  which  it  was  placed.  If  the  bank  and 
Its  assete  were  turned  back  Into  the  hands  of 
Ite  stockholders  unAer  terms  and  conditions 
that  would  result  In  tbe  infuston  of  new  blood 
into  the  moribund  corporation,  if  it  could  be 
revitalized  by  the  elixir  of  new  capital  pat 
Into  It,  If  it  were  made  agato  a  going  concern 
as  a  bauklng  institution,  some  hope,  at  least, 
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appeared  that  tbe  state  might  realize  some 
relief  and  Its  loss  on  the  bonds  redaced,  mini- 
mixed,  perhaps  altogether  averted.  Tbe  ex- 
periment at  least,  was  w<nrth  a  trial  Any- 
thing were  better  than  tbe  contlniiance  of  tbe 
thra  extetbtf  status.  The  admlnlstnttlon  of 
tbe  state  for  a  decade  bad  proven  bootless 
of  good  resDlts,  and  meanwUle  Interest  on 
tbe  bonds  was  ftUHng  dne  and  ectenslons 
had,  and  tbe  bonds  themsdves  were  hasten- 
ing to  matorltar.  But  bow  to  Induce  new  cap- 
ital to  enlist  In  tbe  service  of  the  bank?  Ayel 
that  was  the  qaestlon— ttiere  the  mbl  It 
would  not  enlist  nndw  tbe  old  oondltiona 
which  bad  led  to  faUnr^  bankraptcy,  fas 
feltnre. 

The  act  of  1S52  prescribed  no  new  condi- 
tions, and,  bence,  tbe  falhire  to  Induce  cap- 
ital to  come  in  under  Its  terms.  Then  came 
tiie  act  of  1868.  It  was  a  new  departure.  It 
recognised  tbe  sltiutlon  and  accepted  it  It 
presCTlbed  new  conditions.  It  anthorUsed  tbe 
board  of  directors  chosen  under  tbe  act  of 
1862,  seven  In  number  (two  Vft  whom  were 
appohited  tbe  govemor  on  behalf  of  tbe 
state),  Into  whose  hands  tbe  bank  bad  passed 
pursnant  to  tbe  seventh  section  of  tbe  act  of 

1852,  to  raise  91,000,000  ct  fresh  capital,  the 
contributors  whereof  were  to  be  designated 
as  tbe  "cash  stockholdas**  of  the  bank,  and 
to  enaUe  tbe  directors  to  raise  this  money 
13ie  act  empowered  them  to  arrange  "terms 
and  condttI<n»'*  wttb  the  cwtrlbutors,  Tbe 
act  was  virtually  a  power  of  attorn^  to  Ibe 
board  of  directors.  It  is  not  to  be  regarded 
merely  as  an  act  passed  Ify  the  stote  In  tbe 
exravtee  of  Its  sovertfgn  lawmaking  power. 
It  Is  also  to  be  viewed  as  a  iffoposltlcm  made 
by  tbe  stote  as  a  contracting  party  having 
direct  pecuniary  Intereste  to  the  affairs  of 
the  baniL  Under  ito  authority  the  directors 
took  action.  After  three  monthe— months, 
doubtless,  of  thought  and  reflection,  of  see- 
ing what  could  be  done,  of  OKunltotlon  with 
those  in  toterest.  bicludlng  the  mortgage 
stofAAoldm  and  representotlvei  of  the  state, 
of  negotiation  with  men  of  money,  of  ad- 
vising with  coonsel,  of  preparation  of  papers 
—•the  compact  of  July  26,  1853.  was  adopted 
by  tbe  board  of  dfrectors.  This  compact  con- 
■tltnted  the  articles  of  association  between 
the  mortgage  stocfcholdws  and  tbe  subscrib- 
ers of  toe  cash  stock.  It  was  tbe  execution 
of  the  mandate  conferred  by  the  act  of  18S8 
upon  the  board  of  directors.  It  prescribed  the 
terms  and  conditions  uptxi  whlcb  the  million 
of  tteeh  capital  was  bron^t  tote  the  bank. 
It  is  not  seen  whereto  the  directors,  to  adcqivt* 
tog  tbe  same,  transcended  their  authority. 
The  terms  and  conditions  estobUshed  to  the 
compact  were  to  be,  and  wen,  lay  tbe  very 
terms  ot  the  sec<md  section  of  the  act  of 

1853,  "binding  on  and  between  the  holders 
of  the  cash  stoCk  and  mortf^e  stock  respec- 
tively." Tbe  latter,  at  the  time,  were  toe 
debtors  of  toe  stoto  on  the  bonds— the  for^ 
mer  were  not;  they  bad  not  yet  come  toto 
tbe  bank.  Here  then  was  an  act  of  tbe  leg- 


islatore  which  autbwlzed  ito  debtors,  tbe- 
holders  of  the  mwtgage  stock,  represented 
by  toe  board  of  directors,  to  make  trams  and 
conditions  upcm  which  cash  stockholders, 
wlto  firesb  capital,  might  come  to.  If  toese 
tentoM  and  conditions  wore  btodlng  on  Ito 
d^itrars,  so  must  toey  be  held  binding  on  toe- 
state.  There  Is  no  escaping  this  conclusion. 
The  b<dderB  of  the  mortgage  stock  did  make 
tbe  temu  and  conditions— one  of  which  was 
Ibat  the  subscrlben  to  casb  stock  should  be 
exempt  from  liability  on  the  antecedent  debt 
of  the  Clttaois*  Bank,  practically  all  of  which 
was  represented  by  the  IxHids  tbe  state  had 
loaned  toe  bank  In  1836.  The  toird  section 
Id  toe  act  of  1853  directed  that  subscriptions 
to  toe  caito  stock  diould  be  received  after  SO- 
days'  previous  notice  of  toe  tarns  and  con- 
ditions agreed  upon.  This  meant  public  no- 
tice, and  extensive  advratisement  to  toe  pub- 
lic press  of  toe  time  was  made  of  toe  arti- 
cles of  assofdatlon.  This  toformed  every  one, 
including  toe  state.  Just  how,  to  what  way, 
tbe  board  of  dlrectfffs  had  construed  and  car- 
ried toto  effect  toe  powers  granted  toem  to 
toe  act  of  1868.  Tet  no  sncceedtog  legisla- 
ture—no act  of  toe  state— gainsaid  that  those 
powers  had  been  exceeded,  or  asserted  that 
what  was  done  and  said  to  toe  compact  was 
not  binding  on  toe  state.  On  toe  contrary,  to 
legislation  thereafter  enacted  toe  validity  and 
btodlng  f  (Hve  of  the  compact  was  recognised, 
as  it  was,  too,  19^  tols  court  fc^owing  Ito 
execution.  Tbe  compact  divided  the  capital 
of  toe  bank  toto  two  distinct  and  separate 
fonds,  one  denomtoated  toe  "Banktog  De- 
partmwt,"  which  was  to  c<mstitote  what  was 
called  "toe  movement  of  the  bank";  toe  oth- 
er the  "Mortgage  Stock  Department,"  which 
should  "represent  Ita  dead  weight";  and  it 
was  prescribed  that  all  loans,  discounts,  w 
other  banking  <^»erati<His  should  be  carried 
m  with  toe  capital  composing  toe  banking 
d^urtment  and  tm  Ita  exclusive  benefit  and- 
at  ita  risk.  Of  what  the  mortgage  stock  de- 
partment sboidd  craudst  was  isrescrlbed,  and 
this,  it  was  directed,  should  renlaln  exclu- 
sively appropriated  to  the  redemption  of  the- 
toen  existing  liabilities  of  toe  bank.  Sep- 
arate books  and  accounto  of  toe  two  depart- 
mente  wtxe  to  be  kept  No  funds  arising 
from  collectiMU  of  toe  mortgage  stock  de- 
partmoit  were  ever  to  be  used  for  toe  benefit 
at  the  banking  department  Should  advances 
of  cash  be  reqnirad  at  any  time  by  toe  mort- 
gage stock  department  to  meet  the  foreign 
debt  (meaning  toe  bonds  and  totoest  on  same 
held  abroadD,  toe  banking  department  diould 
make  toe  same,  eltoer  by  dlscounttog  sncb 
securities  as  toe  mortgage  stodc  department 
bad  to  offer,  at  by  debiting  such  advances  to 
toe  mortgage  dq^artment  at  toe  usual  rate 
of  discount  toe  same  to  be  reimbursed  out 
of  toe  first  m<m^s  collected  by  tbe  mort- 
gage departmoit;  and  no  portion  of  toe  cap- 
ital of  toe  banktog  department  was  ever 
to  be  diverted  from  Ita  legitimate  operations 
exc^  tcae  that  purpose— "It  being  tbe  true 
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intent  and  meaning  of  this  compact  or  agree- 
ment," declared  Its  sixth  article,  "tbat  the 
cash  stockhf^ders  shall  only  be  held  respon- 
sible for  the  liabilities  of  the  banking  depart- 
ment." The  diTidendi  accruing  to  the  hold- 
ers of  the  cash  stock  were  to  be  paid  them  in 
cosh,  and  the  dividends  accruing  to  the  mort- 
gage stock  department;  from  that  part  at  the 
capital  of  the  banking  department  which  the 
former  bad  supplied,  were  to  be'  carried  to 
the  credit  of  that  department  and  applied  to 
the  payment  of  its  liabilities,  or  reinvested 
for  its  account.  The  cash  subscribers  never 
<M)nBeDted  to  pat  their  money  Into  the  stock 
4)f  the  banking  department  except  upon  the 
torms  and  condltlous  proposed  to  tbem  by 
the  board,  acting  under  authority  of  the 
state. 

These  are  some  of  the  salient  features  of 
the  compact  of  July,  185S,  showing  the  com- 
plete ee[)anition  of  the  banking  department 
from  the  other  department.  Tbe  latter  was 
the  old  bank  continued;  the  fturmer  was  Its 
new  feature^  constituting  a  separate  legal 
«ntity.  It  was  either  another  department 
added  to  the  pre-existing  corporation,  bat 
complete  and  distinct  In  itsdf  and  not  weight- 
ed down  with  the  antecedent  burdens  of  the 
corporation;  or  else  the  act  of  1853  and  the 
compact  cartying  the  same  Into  execution  are 
to  be  read  Into  the  original  charter  of  the 
bank,  adopted  In  1833,  the  three  forming, 
virtually,  a  new  constitution  and  a  dual  cor- 
poration, one  iH-ancb  of  which  was  the  ob> 
ligOT  of  the  state  for  the  credit  that  the  state 
bad  extended  by  the  emission  of  Its  bonds 
in  1836,  the  other  not  the  debtor  of  the  state 
4m  account  of  the  bonds,  and  given  a  free 
hand  to  conduct  banking  (^rations  proj^er. 
This  dual  corporaticoi  may  be  likened  to 
twins— separate  personalities,  but  aids  and 
Allies  one  of  the  other,  and  the  relations  of 
these  two  d^artments,  which  thus  sprung 
Into  uistence,  to  each  other  are  precisely  the 
same  as  If  they  were  distinct  and  separate 
corporationB.  And  that  the  banking  depart- 
ment has  been  of  the  greatest  benefit  to  the 
mortgage  stock  department  aod  its  creditor, 
the  state,  is  abundantly  shown.  Tbe  evi- 
dence  establishes  that  daring  tbe  period  from 
1S53  to  1880  the  banking  departmrat  paid  to 
tbe  mortgage  stock  department,  in  dividends 
alone,  on  the  half  million  of  stock  held  by 
the  latter  department  in  the  former,  $1,0G5,- 
000,  which  was  applied  In  payment  of  the 
Interest  on  the  bonds  of  the  state.  Tbla 
amount  would,  doubtless,  have  been  much 
larger  but  for  the  Civil  War  and  Its  result- 
ing demoralixatk>n  of  business  and  destruc- 
tion of  values,  both  in  landed  property  end 
alaves.  In  addition  to  tbe  $1,065,000  bo  paid 
as  profits  to  the  mortgage  stock  department, 
the  bauking  department  adranccd  ita  slstei 
department  tbe  further  sum  of  $682,000, 
which  was  applied  to  the  b(mded  Indebted- 
ness, and  which  was,  under  the  terms  of  the 
compact  of  1853,  to  be  reimbursed.  With 
ceference  to  this  $082,000,  while  an  adjust* 


ment  was  made  of  this  Indebtedness  In  18S0 
In  an  agreement  between  the  bondholders  and 
tbe  banking  department  by  which  the  latter 
was  to  take  in  dlsdiarge  of  the  debt  due  It 
the  $000,000  of  the  stock  held  In  tbe  banking 
department  by  the  mortgage  stock  depart- 
ment (upon  which  it,  the  banking  depart- 
ment, had  a  pledge  for  ail  advances  made), 
this  court.  In  Its  forma:  opinion,  Tlrtualiy 
canceled  this  transfer  by  crediting  <hi  tbe 
bonds  outstanding  the  estimated  value  (three 
hundred  thousand  dollars)  of  the  $500,000  of 
banking  assets  which  In  1853  tbe  nKntgage 
stock  department  had  transferred  to  the 
banking  department,  and  for  which  it  held 
stock  in  tiie  latter  upon  which  dividends  of 
$1,065,000  had  been  paid.  And  as  showing 
furtha-  ben^ts  resulting  to  the  mortgage 
stock  department  and  the  state  by  the  re- 
organisation of  tbe  bank  which  took  place 
under  the  act  of  1863  and  the  compact  of 
that  year,  It  only  need  be  observed  that 
whereas  In  18GS  there  was  outstanding  of  the 
bonds  of  the  state,  issued  In  aid  of  the  bank, 
something  over  $6,000,000  principal  of  the 
Indebtedness,  when  the  former  suit  against 
the  defendant  board  of  liquidation  vras  filed 
in  1890  there  was  outstanding  of  the  prin- 
cipal of  these  same  bonds  but  a  little  ova" 
$4,000,000.  There  had,  therefore,  been  paid 
or  retired  $2,000,000  of  the  principal  of  the 
debt,  and  the  Interest  had  been  .paid  down 
to  the  year  1868.  All  this  had  been  done  by 
the  mortgage  stock  department  of  the  bank 
—the  state  not  supplying  a  dollar  for  the  pur- 
posa  More  than  this.  This  court  in  the 
former  case  (43  Ia.  Ann.  738,  8  South.  754), 
found  that  since  1880  funds  available  from 
the  mortgage  stock  departm^t  of  the  bank 
bad  accrued  applicable  to  the  bwded  Indebt- 
edness, which  had  not  been  credited  upon 
same  at  the  time  tbat  suit  was  filed,  and  that 
the  state,  in  further  diminution  of  the  debt, 
was  entitled  to  various  other  credits  resalt- 
Ing  from  assets  of  the  mortgage  stock  de- 
partment held  to  be  availaUe  for  the  purpose, 
all  enumerated  In  tbe  opinion  of  the  court, 
the  aggregate  of  which,  when  ai^ed  to  tbe 
extinguishment  pro  tanto  of  the  boaided  In- 
debtedness sought  to  be  funded,  left  due  to 
be  funded  after  deducting  the  discount  |m>- 
vlded  for  by  the  funding  act,  tbe  compara- 
tirely  small  sum  of  $230,909.22.  It  thus  sp- 
pears  tbat  as  the  outcome  of  the  reorganiza- 
tion of  the  bank  under  the  act  of  1^  and 
the  compact  of  tbat  year,  resulting  In  tbe 
creation  of  the  banking  department  and  the 
management  of  the  affairs  of  the  bank  by 
tbat  department,  the  Indebtedness  of  the  state 
on  her  bonds  Issued  In  aid  of  the  bank  had 
been  reduced  from  $6,000,000  In  1853  to  a 
fundable  balance  of  only  $230,999.22,  hi  1891. 
which  amount  It  was  stated  in  argument  at 
the  bar  and  as  appears  In  the  briefs  filed  cm 
behalf  of  the  plaintiffs  and  Interrener,  if 
funded,  would  be  all  that  was'  left  of  lia- 
bility on  part  of  tbe  state  growing  out  erf  her 
Issuance  In  1886  of  the  $7,000,000  of  bands  tn 
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aid  of  the  twnk.  It  appears  Crom  the  erl- 
deoce  that  perBons  not  previously  sharehotd- 
«n  contrlbnted  the  91,000.000  of  freih  cap- 
ital In  18S3»  and  «350,000  more  in  1883,  and 
Hmt  fills  capita]  baa  at  ail  times  been  rep- 
leaented  bgr  shares  of  flOO  each  extant  in 
file  lumda  of  holders.  It  f nrtbw  appears  that 
dnce  1SE13  these  cash  shares  have  been  lead- 
ing securiUes  upon  the  stock  market^  traded 
In  and  bov^t  and  st^d  inomlscnoaaly  as 
stock  ot  fhe  banking  department  and  treat- 
ed and  understood  by  the  public  as  exempt 
from  liability  for  th^  bonds  of  tlie  state  is- 
aned  under  the  act  of  1836. 

The  position  of  counsel  tor  the  state  that 
the  act  of  18Q3  taitended  that  <aily  the  then 
mortgage  stockholders  should  subscribe  the 
fresh  capital  of  11,000,000  needed  to  enable 
the  bank  to  resume  bnslneBB,  is  not  sustahi- 
able.  We  find  nothing  in  the  act  prohibiting 
othoi  ftom  subscribing.  The  then  existing 
stoddtiolders  were  only  intmded  to  be  given 
X»refereiic^  and  if  they  failed  to  sabscilbe, 
others  were  not  barred.  What  was  wanted 
was  the  fresh  capital,  and  this  was  to  be  had 
by  setting  apart  so  many  of  the  exlattng  oub* 
standing  shares  and  selling  same  to  those 
who  would  buy.  It  was  never  the  Intention 
tlut  file  scheme  was  to  fall  through  should 
the  then  shareholders  taXl  or  refuse  to  sub- 
scribe the  amount  needed  In  cash.  And  that 
seems  to  have  been  the  interpretation  put  up- 
on Oie  act  at  the  time,  both  by  those  inter- 
ested In  file  bank  and  by  this  court  See 
Pollock's  Heirs  v.  Bank,  12  Uu  Ann.  230. 
But.  in  this  scheme,  the  rights  of  the  states 
u  creditors  of  the  mortgage  stock  department 
In  respect  to  the  bonds  Issued,  were  safe- 
grnarded,  for  It  was  provided  in  the  act  that 
the  mortgages  then  existing  to  secure  the  stock 
set  apart  for  sale,  in  order  to  raise  the  f 1,000,- 
OOCt,  should  not  be  comddaed  raised.  TUa 
Xffecautlon  was  taken  because  of  the  fact  that 
an  the  then  existing  mortgages  were  pledged 
to  the  state  to  secure  the  payment  of  Its  bonds. 
H«e  was  a  double  advantage  to  the  state. 
Its  debtors,  the  mortgage  stocikholders,  were 
to  contribute  shares  of  stock  held  by  them  to 
be  sold,  or  subscribed  to,  to  raise  the  |1,000,- 
COO  needed  to  put  the  bank  on  Its  legs  again, 
80  that  It  could  go  ahead  In  the  work  of  pay- 
ing off  the  bonded  debt  owed  fiie  mort- 
gage d^artment;  yet  the  mortgages  which 
had  been  previously  given  to  secure  these  very 
shares  so  set  apart  or  contributed  were  not  to 
be  considered  raised,  but  were  to  still  exist 
and  evraitually  to  be  paid  by  the  moitgagurs, 
and  when  paid  the  proceeds  to  go  In  extin- 
guishment of  the  Indebtedness  for  which  the 
state  was  liable.  If  a  stockholder  owned  15 
shares,  1  share  was  to  be  set  apart  to  be  sold 
to  raise  the  fresh  capital  For  this  1  share 
so  taken  from  blm  and  set  apart,  he  was  not 
unly  to  get  nothing  (unless  he  put  up  the  cash 
for  It  himself),  but  the  mortgage  he  had  given 
to  secure  the  15  shares  was  to  still  exist  and 
be  oJglble  for  the  full  amount  represented  by 
the  16  shares.  It  is  dlfflcnlt  to  see  where  ad- 


vantage to  the  mortgage  stockholders  la  Ols 
agreemeot  speared,  other  than  that,  perhaps, 
the  foreclosure  of  the  mortgages  given  to  se- 
Gore  payment  of  their  stock  was  avoted.  and 
the  baidE  in  which  they  woe  interested  was 
made  again  a  going  concern;  bnt  the  advan- 
tage r^nltlng  to  the  state  is  quite  apparent. 

In  the  early  part  of  1857  the  case  of  Pol- 
lock's Heirs  V.  Bank,  supra,  came  before  the 
court  It  involved  the  construction  of  the  acts 
of  1852  and  of  ISfiS  relating  to  the  OltlEens* 
Bank.  It  was  a  time  when  this  legislation 
was  fresh  in  the  minds  of  every  one.  The  de- 
cision was  by  Judges  sittliig  Just  following  the 
enactmente.  Their  view  of  the  acts  was, 
I»acticaUy,  the  contemporaneous  oatatmction, 
and  being  such  is  entitled  to  the  greatest 
weight  "Contemporanea  exposltlo  est  opfi- 
ma  et  fortlsslma  In  lege."  A  statate  is  best 
explained  by  following  the  constmctlon  put 
upon  it  by  Judges  who  lived  the  tlbie  It 
was  made.  In  that  case  the  court  declared 
it  waa  notorious  the  stete  was  largely  Inter- 
ested hi  the  success  of  the  bank,  being  b^und 
fw  the  payment  of  upwarda  of  16,000,000  of 
bonds  negotiated  for  the  benefit  <^  the  bank, 
and  that  the  avowed  object  of  the  leglslatkm 
was  the  asswance  of  the  stete  against  loss. 
But  farther  and  more  Important  to  this  dis- 
cussion, are  the  dedaratlonS  of  the  court  that 
the  corporation  (the  bank)  "as  we  now  find  it," 
says  the  court  Is  the  offspring  of  the  legisla- 
tion of  18CS  CAct  No.  2m  and  that  the  act 
nude  a  radical  change  la  the  omsfitution  of 
the  bank.  Then,  after  reforlng  to  the  several 
sections  of  the  act  and  living  s  synopsis  of 
their  cantents,  and  after  showing  that  the  act 
had  been  formally  accepted  by  a  majority  In 
number  and  amount  of  the  8tockh(dders,  as 
waa  required,  the  court  go  on  to  aay^-" After 
the  acceptence  of  the  act  which  was  thai  by 
Ite  terms  in  force,  the  board  of  directors,  as 
th^  were  authorized  and  required  to  do  by 
the  second  section,  fixed,  on  the  26tb  of  July, 
ISSS,  before  openhig  bot^s  of  rabacrtptlon. 
the  ^ns  and  conditions  of  a  compact  and 
agreement  as  to  the  manner  of  admlnistKlng 
the  affairs  of  this  bank  and  dividing  Us  prot- 
Ite  between  the  cash  stockhc^ers  and  the 
mortgage  atockhoIdetB;  which  comimct  and 
agreement  •  •  •  was  advertised  during 
the  term  of  thirty  days,  In  six  dUfermt  news- 
papers, as  the  basis  of  mbseriptlon  to  the  cash 
stock.  The  whole  of  the  ten  thousand  shares 
of  cash  stotdE  was  thereafter  snbscribed,  and 
the  bank  went  into  openUion  under  the  amend- 
ed charter  of  the  28th  of  April,  1853,  and  in 
the  mode  and  upon  the  terms  and  conditions 
fixed  by  the  articles  of  compact  and  agreement 
of  the  26th  of  July,  1863,  adopted  in  conformity 
and  obediejioe  to  that  statute  and  which  are  to 
be  oonndered  a»  th»  constitution  of  the  corpo- 
ration at  the  present  tim^."  (Italics  onrs.) 
There  la  here  not  only  a  Judicial  recognition 
and  declaration  that  the  compact  of  July,  1S53, 
was  fully  authorized  by  the  act  of  April  28, 
18S3,  but  that  It  waa  adopted  In  obedience  to 
that  leglslafion.  In  abort  fimt  it  waa,  as  It 

Digitized  by 


55S 


82  SOUTHERN  KKPORTEE. 


were,  a  snpplement  to  the  act  and  necessary 
to  canr  the  purpose  of  the  act  Into  execution. 
Bat  more  than  that,  It  was  a  judicial  decla- 
ration that  the  compact  famished  the  basis 
of  sabscriptlon  to  the  cash  stock,  and  that  the 
bank  thereupon  went  Into  operation  undw 
practically  a  new  charter  and  upon  the  terms 
and  conditions  fixed  by  the  compact,  and  that 
this  compact  was,  therefore,  to  be  considered 
"as  the  constitution  of  the  corporation."  These 
are  the  very  words  of  the  opinion.  Every- 
thing, then,  found  in  the  compact  had  the 
sanction  of  law.  It  and  the  act  of  the  legis- 
lature upon  which  It  was  based  formed  the 
new  constitution  of  the  bank.  This  constitu- 
tion expressly  exempted  from  liability  on  the 
antecedent  debt  represented  by  the  bonds  of 
the  state  the  new  banking  department  created 
by  the  compact 

After  the  court.  In  the  Pollock  Case,  re- 
fused to  compel  the  bank  to  make  loans  to 
the  mortgage  stockholders  on  their  mortgage 
stock  according  to  the  terms  of  the  original 
charter,  the  legislature  passed  the  act  of  the 
17th  of  March,  1868,  authorizing  the  Citizens* 
Bank  to  extend  the  time  for  payment  of 
$500,000  of  the  state  bonds,  and  to  use  that 
sum  in  loans  on  stock  to  such  stockholders 
as  had  not  obtained  the  loan  to  which  they 
were  entitled  under  the  bank's  original  char^ 
ter;  and,  as  additional  guaranty  to  the  hold- 
ers of  such  bonds  so  extended,  the  act  pro* 
Tides:— "That  any  sum  or  sums  which  the 
board  of  directors  may  hare  already  carried 
or  shall  hereafter  carry  to  the  credit  of  the 
^reserve  fund'  of  the  banking  department  of 
said  Citizens'  Bank  under  t?ie  compact  of 
Seth  July,  1863,  between,  the  oash  and  mort- 
gage stockholders  shall  not  be  distributed  un- 
til the  $500,000  of  bonds  tended  as  afore- 
said shall  have  been  paid.  (Italics  ours.) 
Here,  then,  was  direct  legislative  recognltlob 
of  the  new  banking  department  of  the  bank 
and  of  the  compact  Not  only  that,  bat  In 
the  act  the  state  stipulated  for  herself  a  dis- 
tinct benefit— that  the  sums  carried  to  the 
credit  of  the  "reserve  fund"  of  the  banking 
department  shall  not  be  distributed  until  the 
9500,000  of  bonds,  to  be  extended  tmder  the 
provisions  of  thp  act  shall  be  paid.  In  this 
the  state  demanded  and  accepted,  and  the 
cash  stockholders  made,  the  sacrifice  for  the 
benefit  of  the  mortgage  stockholders  and  the 
state.  The  latter  will  not  be  heard  now  to 
allege  that  tills  demand  was  wholly  unnec- 
essary; that  not  only  the  assets  of  the  re- 
serve fund,  but  all  other  assets  of  the  bank- 
ing department  were  already  pledged  to  her. 
If  all  were  pledged  already,  why  stipulate 
for  a  special  pledge  of  a  part  only? 

The  duality  of  tiie  bank  is  further  recog- 
nized by  the  state  In  Act  No.  46  of  1873. 
That  act  directed  the  board  of  directors  to 
call  on  the  mortgage  stockholders  for  such 
contributions  on  their  stock  as  was  neces- 
sary to  assure  the  prompt  payment  of  the 
Interest  on  the  bonds  of  the  state.  Tboe 
was  no  claiming,  or  hinting  at,  any  liability 


of  the  cash  stock  for  such  contribution.  The 
Inference  is  Irresistible  that  the  state,  at  that 
period,  did  not  consider  the  banking  depart- 
ment was  responsible  fix  this  debt,  and,  fur- 
ther, it  shows  that  there  was  then  no  ques- 
tion -of  the  separate,  independent  character 
of  the  banking  department  apart  from  the 
mortgage  stock  departmrat  Act  No.  79  of 
1880  equally  recognized  the  separations  of 
the  "mortgage  stock  department"  and  the 
"banking  department"  and  equally  indicates 
the  accepted  general  understanding  that  the 
debts  of  the  old  mortgage  bank  were  a  lia- 
bility alone  of  the  mortgage  stock  depart- 
ment And  this  court  in  its  former  opioioD 
in  1891,  in  the  case  of  these  plalntifts  against 
the  board  of  liquidation,  In  effect  held  that  it 
was  only  the  mortgage  stock  department  of 
the  bank  that  was  responsible  to  the  state  on 
this  bonded  Indebtedness.  This  is  Indubi- 
tably and  conclusively  shown  by  the  fact 
that  the  decree  of  the  court  In  that  case,  in 
enumerating  and  adjudging  the  credits  to  be 
applied  In  diminution  of  the  indebtedness,  de- 
livered over  to  plaintltFs  the  whole  of  the 
mortgage  stock  department  as  assets  avail- 
able for  that  purpose,  compelling  them  to 
take  the  same  and  apply  the  aggregate  value 
thereof  to  the  indebtedness,  but  did  not  ad- 
vert to  as  applicable  to  the  debt,  or  touch 
or  adjudge  as  in  any  way  responsible  for  the 
same  or  any  part  thereof,  the  banking  de- 
partment or  any  of  its  assets.  As  that  was 
a  suit  to  test  the  liability  of  the  state  on  the 
bonds  as  fundable  assets  in  the  hands  of  the 
holders  thereof,  and  as  the  state.  In  resisting 
the  funding  of  the  bonds,  sought,  along  with 
its  other  defenses,  to  minimize  the  fundable 
amount  thereof  in  case  It  should  be  held  the 
bonds  were  of  that  class  of  public  liabilities 
indnded  In  the  funding  scheme,  every  effort 
was  made  on  behalf  of  the  state  to  marshal 
every  possible  asset  legally  available  as 
credits  to  which  she  was,  or  should  be,  en- 
titled, so  as  to  set  off  entirely  the  whole  In- 
debtedness, If  possible,  or,  at  least,  to  let 
the  state  out  with  as  small  a  balance  due  as 
possible.  And  yet  the  court  marshaling  all 
possible  assets  of  the  bank  legally  available 
as  credits,  did  not  touch  an  asset  of  the 
banking  department.  Tills  is  emphasized  In 
the  concurring  opinion  of  Mr.  Justice  Wat- 
k'iis— that  one  of  the  justices  whose  concni^ 
rence  In  the  decree  was  requisite  to  form  the 
judgment  of  the  court— as  a  few  references 
will  show.  On  pages  766,  767,  43  La.  Ann., 
and  page  764,  9  South.,  he  said:— "It  ap- 
pears that  by  an  act  of  the  legislatiire,  there 
was  a  change  made  In  the  charter  of  the 
Citizens'  Bank  in  1858.  whereby  a  banking 
department  was  added  to  the  theretofore 
property  bank,  and  fresh  capital  In  nK»iey 
was  subscribed — it  being  the  legislative  in- 
tention and  purpose  that  these  two  depart- 
ments should  act  separately  and  Independ- 
entiy  of  each  oths.  Hence,  since  the  bank- 
ing department  was  eatabUshed  under  the 
law  of  18B3,  It  has  done  a  legltlmats  bank- 
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lug  bnslneas,  while  the  property  bank,  or  u 
it  ii  f  amUImrly  termed,  the  mortcage  stock 
^Icpartment;  has  ptmmed  Its  particular  branch 
of  bnaliMH— tlioiigb  rlrtnallr  engaged  tn  a 
liquidation  of  ita  aflalm  and  «ideaToilng  to 
realize  on  Ita  aasets.  Wblle  this  dlTlalon  ot 
the  bank  into  tvo  departments  Is  donbted 
and  denied  by  the  defendant  •  •  •  yet 
the  compromise  of  1880  (pnrsoant  to  the  leg- 
islation of  Qiat  yeai^-Act  Na  79)  proceeded 
on  tiiat  theory  and  title  state  apparently  ac- 
quiesced In  tbftt  condititm  ct  things.  In  fact* 
Z  fall  to  see  the  Inqnroprlety  or  hnpractlcabU- 
Ity  of  such  an  arrangement  It  is  an  estab- 
lished fact  that,  on  the  faith  of  the  leglsla- 
tive  antiiorlty  ^eanfaig  the  act  of  1853)  91r 
000,000.00  of  fresh  money  capital  waa  snb- 
■cilbed  and  actnally  paid  into  the  new  bank^ 
Ing  d^wrtment;  and  it  could  not  be  anp- 
poaed  that  this  would  hare  been  done  if  the 
cubscribas  had  believed  that  flidr  asseto 
would,  in  any  event,  have  become  liable  tor 
the  large  claims  of  the  plaintUCs.'*  He  goes 
on  to  say  that  while  by  thia  arrangemmt 
the  legislature  did  not  charter  a  new  bank, 
It  did  permit  the  organization  and  eqiUpment 
of  a  banking  department  per  se^  as  an  ad- 
dition to  the  existing  property  bank,  by  the 
CDbscrlptlon  of  a  specified  amount  of  fresh 
capltal-^the  stockholders  in  the  property  bank 
being  accorded  a  preference  in  taking  stock 
In  the  new  department,  to  a  limited  extent. 
*'In  my  opinion,'*  he  continues,  "the  obliga- 
tions of  the  iiroperty,  or  nunigage  depart- 
ment of  the  bank  were  unaltered  or  unaffect- 
ed thereby— n^Oier  were  tbey  diminished  or 
increased— and  the  banking  d^artment  never 
iruhuTed  any  lie^litj/  to  the  plaintiff  and 
never  acqtilred  any  Interest  In,  or  right  to, 
ttie  asaets  ct  the  mortgage  departmoit." 
(Italics  his.) 

If  the  banking  department  never  Incurred 
any  liability  to  the  plalntlfiFs,  neither  did  It  to 
the  stote,  fW  it  was  only  as  holders  of  the 
state's  bonds  tiiat  plaintiffs  could  have  as- 
serted any  liability  against  that  department. 
The  compact  of  1W8  expressly  provided  for 
the  existence  of  the  relation  of  debtor  and 
creditor  betweei  the  banking  department  and 
the  mortgage  stock  dqiartment,  and  that  reta- 
tiaa  coDld  not  eclst  if  confusion  was  to  take 
place  slmnltaneouBly  with  the  birth  of  the 
obligation  from  <me  department  to  the  other. 
The  bonds  whldi  the  banking  department 
bonght  and  paid  for  as  an  Investment  of  its 
sep^te  funds  were  not  evidences  of  si^ 
debt  due  by  It  While  the  price  paid  for  the 
bonds  W88  much  less  than  fliebr  tece  value, 
it  la  not  pretended  It  waa  not  their  full  mar- 
ket value  at  tbe  time.  The  purchase  was 
made  In  1888,  after  the  funding  law  was 
passed  and  wben  the  fnndablllty  of  the  bonds 
was  in  dispute.  Besides,  It  the  banking  de- 
partment had  the  right  to  buy  and  own  the 
bonds,  it  had  the  right  to  buy  them  at  the 
loweat  price  at  wblch  It  could  get  than.  The 
purchase  was  made  for  Its  own  account;  not 
tm  that  of  the  mortgage  department  nor 


was  the  price  paid  as  an  "advanced  to  tiie 
mortgage  department  No  such  "advancer* 
was  required,  or  could  have  beoi  required  un- 
der any  constraction,  because  the  bonds  ware 
not  due.  If  th»  bonds  had  been  decreed  to  be 
not  fundable,  they  would  have  been  "nothing 
worth"  and  the  loss  would  have  fallen  atlre- 
ly  on  the  banking  department  The  steto  has 
not  beoi  injured.  If  the  purchase  bad  not 
been  made  the  bonds  would  have  remained 
outstanding  In  the  hands  <tf  others  and  beoi 
asserted  by  such  others  as  fundable  obllga- 
tlona  of  the  stote. 

It  an  comes  bade  to  0ie  same  question— 
was  the  banking  department  a  debtor  of  the 
brads?  If  not  It  was  enttded  to  buy  and 
own  them  with  the  same  righte  as  any  other 
header.  Suroose  the  holders  <tf  the  stettfs 
bonds,  upon  their  own  toitlation,  or  at  the 
butlgation  of  the  state,  had,  afto:  the  crea- 
tion of  the  banking  department,  foreclosed 
the  mortgages  given  by  the  mortgage  stodc- 
holders  to  secure  payment  of  the  shares  they 
had  subscribed  to,  which  mortgages  were 
held  in  pledge  for  payment  of  the  bonda,  and 
by  these  proceedings  the  mortgage  stock  de- 
partment bad  been  wiped  out  (for  the  foreclo- 
sure of  all  Uie  mortgages  would  have  had 
that  ^ecQ,  would  the  taminatlon,  thus,  at 
Ihe  existence  of  the  mortgage  stock  depart- 
ment have  had  the  effect  <tf  destroying,  to<^ 
the  banking  departmoit  of  tbe  bank?  This 
qnesUon  must  be  answered  In  the  native. 
Tlw  bsnUng  department  would  have  contbra- 
ed  on.  If  this  be  so.  and  after  the  disappear^ 
ance  of  tbe  mortgage  stock  department,  the 
banking  department  had  purchased  the  bonds 
in  question,  would  it  be  seriously  urged  that 
such  purchase  had  extinguUhed  the  bonda  by 
confaslcn?  We  think  not. 

The  oondu^ott  is  unavoidable  (1)  that  flie 
banking  department  of  the  GiUzens'  Bank 
was  a  new  creation  under  the  act  (tf  1868  and 
the  compact  or  articles  of  assodatitm  of  that 
year,  adopted  in  pursuance  of  the  act;  and  <2) 
that  the  l^islatlon  of  18B8  and  the  compact 
formed  a  new  constitution  at  the  bank,  In 
virtue  of  which  the  banking  department  nerrer 
became  Uable  for  tbe  bonded  indebtedness  of 
the  state  incurred  in  3836  in  aid  of  the  bank. 
Betog  a  new  creation  for  the  purpose  of  con- 
ducting a  geaieral  banking  business,  and  not 
being  liable  for  tiie  bonds  of  the  state,  it  fol- 
lows that  tbe  banking  department  had  the  ca- 
pacity to  purchase  as  an  Investment  of  sepa- 
rate funds,  or  in  ciurent  boalness.  the  bonds 
in  questioi,  Just  as  any  otiier  bank  or  third 
person  could  do.  This  being  so,  tbe  purchase 
did  not  extinguish  the  bonds  by  confnslon, 
and  the  banking  dq^artment  Is  oitiUed  to  re- 
cover upon  the  bonds  or  the  certificates  r^ 
resenting  the  same,  and  entitled  to  the  bene- 
fHs  of  the  funding  scheme  in  r^erence  there- 
to, In  like  manner  as  any  other  person  could 
or  would.  We  do  not  find  there  was  any 
privity  between  tbe  banking  department  and 
the  stete— any  rdatlon  of  agency  on  part  of 
the  farmer  towards  the  latter— which  pre- 
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dndea  tbe  banking  department  from  recover- 
ing from  the  statp  anytblng  more  than  the 
anm,  with  Interest,  which  It  paid  for  the 
bonds.  The  compact  makes  it  perfectly  dear 
that  In  Its  admlnlstratlfHi  of  the  banking  de- 
partment, the  board  of  directors  of  the  bank 
acted  as  exclusive  agents  and  for  the  exclu- 
sive benefit  of  the  cash  atockholders,  subject 
only  to  the  agreement  to  make  advances  to 
the  mortgage  department  when  required,  and 
on  proper  security,  to  aid  It  in  meeting  Its 
debts,  which  agreement  bad  no  reference  to, 
or  connection  with  the  purchase  of  the  b<Hid8. 
Besides,  It  Is  by  no  means  clear  that  If  the 
course  were  adopted  of  holding  the  state  only 
for  the  purchase  price  of  the  bonds,  with  In- 
terest from  date  of  purchase,  the  state  would 
be  the  gainer.  There  is  much  basis  for  a  cal- 
culation which  would  show  a  different  re- 
sult, while  If  the  whole  case  were  reopened 
toT  a  recasting  of  the  accounts  It  appears  cer- 
tain tbe  final  outcome  would  be  still  more 
biirthmsome— largely  so— to  the  state. 

It  Is  time  to  put  an  aid  to  this  nightmare 
of  financial  folly  which  for  two  generations 
has  disturbed  the  repose  of  the  state.  The 
courts  bare  been  wrestling  with  the  compli- 
cated Issues  and  difficult  calculations  Involved 
in  this  controversy  for  many  years.  They 
have  been  so  complicated  and  difficult  that 
Judges  have  been  hopelessly  divided  as  to 
their  solution.  The  final  decree  r«idered  by 
this  court  In  the  former  case,  from  every 
point  of  view,  did  full  Justice  to  the  state,  and 
we  do  not  see  our  way  to  sustaining  the  pres- 
ent claim  of  the  state  to  have  Its  execution 
modified  or  disturbed  In  any  respect  Portn- 
nate,  Indeed,  Is  tbe  state  to  emerge  from  this 
entanglement  this  labyiintbine  tuvolvanent 
with  only  the  loss  of  the  comparatively  paltry 
sum  whteh  tbe  former  Judgment  of  tills  court 
shows  It  Is  responsible  for.  In  the  beginning, 
seven  millions  of  indebtednen,  principal,  and 
other  millions  of  Interest  to  accrue;  tn  tbe  end 
less  than  a  quarter  of  a  mllUon.  {Hrlndpall 

For  the  reasons  assigned.  It  Is  ordered  that 
tbe  Judgment  appealed  Crom  be  annidled, 
avoided  and  reversed,  and  It  is  now  adjudged 
and  decreed  that  the  board  ol  llquldatifni  do 
settle  and  liquidate  the  claim  of  petitionors 
In  accordance  with  the  {HlncipleB  estobHabed 
and  tbe  directions  glvm  by  the  court  in  Its 
decision  in  cause  No.  10,830  on  Its  docket  and 
as  ct  the  date  when  tbe  bonds  should  have 
been  funded,  tIe..'— October  27.  1801,  and 
without  omlttbig  from  said  settlement  and 
liquidation  any  of  the  bonds  presented  by 
petltiwera  tor  funding  by  reason  of  the  fact 
that  certain  of  the  bonds  are  beKl  by  lite 
banking  department  of  the  Citlsens'  Bank  of 
Louisiana.  It  Is  further  ordered,  etc  that  on 
the  delivery  by  the  board  of  liquidation  to 
petitioners  of  consolidated  bonds  of  tbe  state 
ot  Louisiana  toe  the  balance  shown  to  be  due 
under  tbe  former  dectoion  of  this  court  to 
wlt:>-9230,99&.22,  vritti  Interest  comwns  at- 
tached from  the  27th  day  of  October,  1891. 
petitioners  (Hope  ft  Go.)  are  to  dellr»  to  the 
board  of  liquidation  for  cancellation  all  the 


outstanding  bonds  tendered  by  them  for  fuzid- 
Ing,  vLb.:— 0,042  bonds,  amounting,  In  tbe  as- 
gregate,  to  tbe  sum  of  f4,0l8,62e.48.  It  fs 
further  ordered,  etc..  that  all  the  costs  <tf  botli 
courts  be  paid  by  defendants. 

MGHOLLS,  C.  J.,  recused. 

BBBAUX,  J.  I  cannot  concur  in  the  de- 
cree as  made,  and  for  that  reason  I  am  con- 
strained to  dissent  The  banking  department 
of  the  Citizens'  Bank  Is,  to  the  extent  that  It 
has  an  Interest  In  my  view,  entitled  to  tbe 
amount  It  has  paid,  and,  to  that  end,  baa  an 
equitable  claim.  Its  financial  relation  to  the 
state  should  preclude  it  from  recovering  nwre 
than  It  has  paid. 


(107  La.) 

STATE  ex  rel.  MeMAIN  v.  TOWN  OF  POL- 
LOCK.   (No.  14,383.) 
(Supreme  Court  of  Louisiana.    June  16,  19C^ 

BUPBEUB  COURT-^RISDIGTION— CONSTITD- 
TIONAI<  QOSSTION— PL&ADING. 

1.  Where  the  decisiim  ot  a  caose  in  fUM  of 
the  Inferior  courts  turns  upw  the  fact  whether 
a  statute  be  conetitutioQal  or  not  It  is  only 
when  the  lower  court  holds  the  atatate  to  be 
onconstltntional  that  the  cause  can  be  appeal- 
ed to  the  supreme  court  on  that  Issue,  where 
tke  matter  In  aspute  b  bdow  the  MppeUtB 
Jurisdiction  of  that  court. 

2.  The  supreme  court  will  not  take  jurisdlc- 
tiOD  of  a  cause  upon  implied  allegations.  AJ- 
legatloDS  should  be  direct  and  specific 

(Syllabus  by  the  Ooort) 

Appeal  from  Judicial  district  court  parfsb 
of  Rapides;  W.  F.  Blackman,  Judge. 

Application  by  the  state,  on  tbe  relation  of 
A.  F.  McMaln,  for  writ  of  mandamus  to  the 
town  of  Pollock.  From  a  Jndgment  dismiss- 
ing the  suit,  relator  appeals.  Dismissed. 

Byan  &  Blackman,  for  appellant  W.  P. 
Guyues  and  F.  ECamiltou,  for  appellee. 

Statement  of  Facts. 

NICHOLt^  a  J.  RelatxM-  demanded  befne 
tbe  district  court  for  Rapides  parish  that  tbe 
mayor  and  treasurer  of  the  town  of  Pollock 
be  mandamused  to  issue  to  hhn  a  llcoise  for 
tlie  year  1002  to  retail  spirituous  liquors  and 
Intoxicating  liquors  within  the  boundaries  of 
said  town,  and  to  pay  bim  $2,500  damages, 
which  be  alleged  he  had  sustained  by  reason 
of  their  havbig  refused  lU^ally  to  issue  the 
same.  This  demand  having  beoi  r^ected. 
and  his  suit  dismissed,  be  has  appealed. 

Tbe  defendants  set  up  in  defense  tbe  yro- 
lUbltoiy  provisions  of  Act  No.  IdO  of  the  gen- 
eral assemb^  of  1000,  enacting  tbat  It  should 
thereafter  be  unlawful  for  any  person  to  en- 
gage in  the  selling,  giving  away,  bartering,  or 
ezchan^ig  of  taitoxlcatbig  liquws.  except  ftir 
individual,  aeloitlflc.  or  sacramental  purposely 
within  three  mUca  of  the  hlgta  sdiool  oC  Ite 
town  of  Pollocfc,  and  snbjectlns  any  persons 
Tlolatiing  the  ^ovlsions  of  tbat  act  on  emi- 
Tictlon,  to  pay  a  fine  of  not  less  than  ^26, 
Bor  more  than  |250,  or  be  imprisoned  not  lea 
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than  10  days,  nor  more  tban  3  montlia.  De- 
fendant* averred  that  said  Act  No.  ISO  WM 
consUtutioiial,  legal,  and  valid  In  its  entirety, 
and  that  It  In  no  way  conflicted  with  any  oC 
the  Btatntes  of  Lonlalami,  nor  with  artlde 
of  the  constitution  of  1806. 

The  case  was  tried  on  the  following  agreed 
Btatrauent  of  facts:  "It  Is  admitted  tiiat  the 
mayor  and  treasurer  are  the  proper  ones  to 
Issae  a  retail  liquor  license  for  the  town  of 
Pollock,  Grant  parish,  La.;  that  a  legal  ten- 
der for  said  license  was  made  hy  this  plaintiff 
on  January  24.  1902.  It  Is  shown  that  <m 
the  Sth  day  of  February,  1898.  an  electhm 
was  held  in  the  town  of  P<dlock  mider  Act 
Xo.  76  of  the  Acts  of  the  Genoal  Assembly 
of  the  State  of  Louisiana  of  1884,  and  due 
promulgation  thereof,  and  a  large  majori^ 
of  the  votera  of  said  town  decided  at  said 
election  In  faror  of  selling  llqnor  ther^  It 
Is  fmther  admitted  that  the  town  council  of 
the  said  town  fixed  tor  the  year  1902  the  re- 
tail liquor  license  at  the  snm  of  fire  hundred 
dollara.  It  Is  further  admitted  that  the  pub- 
lic school  in  the  town  of  Pollock,  or  the  au- 
thorities have,  in  no  way  compiled  wlUi  sec- 
tion 10  of  Act  No.  81  of  the  Acta  of  the  Gen- 
eral Assembly  of  the  State  of  Louisiana  of 
188S,  and  it  Is  not.  hi  eontemidatlon  of  said 
act,  a  high  schod  under  said  act  Thus  d<Hie 

and  signed  on  this    day  of  February, 

1902.  A.  P.  McMalD.  Plaintiff,  p^  Ryan  and 
Blackman.  Attys.  W.  P.  Guynea,  Ifayor.  F. 
Hamilton;  Treasurer." 

The  district  coort  refused  the  mandamus 
and  dismissed  plaintiff's  suit  and  he  appealed. 

In  his  petition  for  a  mandamus  he  had  al- 
leged and  maintained  that  Act  No.  130  of  1800 
conflicted  with  artlde  48  of  the  constitution 
of  1888;  that  by  Act  No.  76  of  the  Acts  of 
1881  the  legislature  had  conferred  vipon  the 
people  of  the  towns  of  the  state  plenary  pow- 
er over  the  question  of  retailing  spirituous  liq- 
uors, and  a  subsequent  legislature  bad  no 
power  to  pass  Act  Na  180  of  1900.  to  Indi- 
rectly repeal  a  general  law  by  the  enactment 
of  a  special  local  law;  that  section  10  of  Act 
No.  81  of  the  Acts  of  1888  provided  how  high 
schools  throughout  the  state  slrauld  be  estab* 
llsbed.  It  provided,  In  subsbince.  that  the 
1  cal  school  boards  should  pass  ordinances 
to  that  effect,  and  submit  same  to  the  state 
board  of  education,  and  that  no  high  school 
should  be  opened  without  Its  sanctlcm.  It 
provided  that  suitable  buildings,  etc.,  had  to 
be  donated  to  the  ecbtxA  as  a  prerequisite  to 
Its  establishment  by  the  state  board,  and  none 
of  these  things  had  been  done. 

Opinion. 

The  mere  fact  l^at  the  dedslon  of  a  case 
In  one  of  the  Inferior  courts  depended  npon 
whether  a  cwtaln  law  of  the  state  be  consti- 
tutional or  not  does  not  vest  In  the  supreme 
court  appellate  Jurisdiction  over  It.  If  the  mat- 
ter In  dispute  fall  within  our  graeral  appelate 
jurisdiction,  that  particular  Issue  would  be 
taken  up  and  disposed  of,  as  would  any  other 
Involved  In  the  suit;  but,  If  not,  we  could  only 


take  cognizance  of  an  appeal  In  tbe  cause 
should  tbe  lower  court  have  pronounced  against 
tbe  constitutionality  of  the  act  '  In  the  case  at 
bar  the  district  court  sustained  tbe  constitu- 
tlonaUty  of  the  statute.  We  have  therefore  to 
hiquhre  whether  the  subject-matter  of  the  suit 
was  such  as  to  give  this  court  Jurisdiction  lo- 
dependently  of  this  particular  question.  If 
not,  we  could  not  reverse  the  Judgment.  Al- 
legations as  to  the  amount  of  the  matter  in 
dispute  avail  nothing  If  they  be  made  sol^y 
for  the  purpose  of  obtaining  Jurisdiction. 
The  claims  advanced  must  be  serious,  not 
flctltloua  In  the  case  before  us  the  relator 
claimed  $2,600  damages  against  the  maytv 
and  treasurer  of  the  town  of  Pollcck  for  re- 
fusing to  dlsob^  a  law  of  tbe  state,  and  to 
determine  for  themsdves  that  the  law  was 
unconstitutional.  We  do  not  think  this  de> 
maud  was  seriously  advanced,  particularly  In 
a  mandamus  proceeding.  We  do  not  think 
relator  for  a  moment  had  an  Mea  of  recover- 
ing damages  to  the  amount  demanded,  even  If 
any  at  all.  Relator  does  not  allege  that,  had 
he  been  granted  tbe  license  he  sought,  tbe 
profits  of  his  business  for  the  year  would  have 
been  f2,500.  It  Is  true  that  artlde  1834  of 
the  Civil  Code  declares  that  tbe  general  rule 
Is  that  "damages  are  the  amount  of  the  loss 
tbe  creditor  has  sustained,  or  of  the  gain  of 
which  he  has  been  dei»ived,"  and  that  this 
same  role,  with  some  modification,  api^les  to 
damages  in  other  cases,  and  that  therefore 
whm  a  person  claims  |2,S00  damages  the 
demand  carries  with  It  an  Implied  assertion 
that  that  sum  was  the  amount  of  gain  wbldi 
the  party  had  been  or  would  be  deprived  di 
but  we  are  of  the  opinion  that  In  a  matter 
of  this  kind,  we  sbouUI  deal  with  something 
more  than  implied  allegatUms.  The  allega* 
tlons  should  be  specific  and  direct.  Bffildei 
this,  the  damages  which  the  relator  sets  up 
are  not  damages  actually  accrued,  but  for  as- 
sumed, prospective  and  coatitngut  profits. 

We  are  of  the  <^Dl<m  that  we  have  no  Jn- 
rlsdlctlon  of  this  cause  rations  materis,  and 
the  appal  k  hereby  dismissed. 


a07  La.) 

RICHARD  V.  LAZARD  et  aL    <No.  14.315.) 

(Supreme  Court  of  LoaisUna.    May  26,  1902.) 

STATUTES-CONSTRDCTION— HUSRAND'B  SUC- 
CESSION—RIGHTS  OF  WIDOW. 

1,  To  discover  the  true  meanmg  of  a  law,  we 
must  coQBider  Its  reason  and  spirit,  the  caase 
which  Induced  the  lawmakers  to  enact  It,  and 
the  mlBchief  which  H  seeks  to  prevent  or  rem- 
edy. However  general  may  be  the  terms  in 
which  it  may  be  expressed,  it  only  exteod!)  to 
those  things  or  persona  it  appears  the  law- 
making power  intended  it  to  reach. 

2.  The  general  assembly,  In  enacting  the  etat- 
^  of  1862  (article  8S^,  Oivii  Code),  whereby 
the  widow  left  in  necessitous  circumstances  is 
entitled  to  recover  $1,000  from  her  husband's 
succession,  to  be  paid  by  preference  oat  of  the 
estate,  never  contemplated  or  intended  that 
this  assistance  shoald  be  extended,  adveraely  to 
his  creditors  or  to  his  heirs  at  law,  to  an  un- 
faithful wife  who  abandoned  Iwr  husband. 

(Syllabus  by  the  Court) 
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GerUorarl  to  court  of  appealt,  Flftb  clr^ 
«ult. 

Action  by  Latne  Blcbard  agalnat  Joseph 
Lazard  and  others.  Jndgmeit  for  plaintiff 
was  reversed  by  the  court  of  appeals,  and 
plaintiff  applies  for  certiorari,  or  writ  of  re- 
view. Judgment  of  court  of  appeals  revers- 
ed, and  of  district  court  affirmed. 

Edward  N.  Pugh  and  Walter  Lemann.  for 
applicant  R.  McGnllobt  for  respondent 
Mary  Lazard. 

NICHOLLB,  0.  J.  The  plaintiff,  Laure 
Richard,  as  holder  and  owner  of  a  promis- 
sory note  executed  by  Joseph  Lazard  and 
^lary  Lazard,  bts  wife,  payable  to  their  own 
order,  and  by  them  Indorsed  and  secured  by 
special  mortgage  on  certain  prop^y  in  the 
town  of  Donaldsonvllle,  caused  executory 
process  to  Issue  i^ion  the  note,  praying  that  the 
property  mortgaged  be  seized  and  sold  after 
legal  notice  to  the  parties.  Joseph  Lazard, 
the  maker  of  the  note,  was  at  that  time  dead. 
There  were  no  children,  issue  of  his  marriage 
with  Mary  Lazard.  The  parties  vrlth  whom 
the  proceedings  were  contradictorily  carried 
on  by  the  plaintiff  were  the  heirs  of  Joseph 
Lazard  and  Mary  Lazard,  the  widow.  The 
latter  filed  a  petition  of  third  opposition,  in 
which,  as  widow  of  Joseph  Lazard,  she  aver- 
red that  her  husband  had  recently  died,  leav- 
ing her  In  necessitous  circumstances  and  not 
possessed  tn  her  own  right  of  property  to  the 
amount  of  (1,000;  that  In  fact  she  had  no 
property  whatever;  that  she  was  entitled, 
therefore,  to  demand  and  receive  from  his 
SQCcesslon  the  sum  of  fl,O0O;  that,  as  sur- 
viving widow,  she  had  a  lien  and  privilege, 
on  all  the  property  of  the  deceased,  which 
outranked  all  and  every  other  la-ivilege  ex- 
-c^t  the  vendor's  privilege,  If  any,  and  ex- 
penses incurred  In  settling  the  property;  that 
the  privilege  held  by  her  primed  the  mortgage 
«nforced  by  the  plaintiff;  that  the  property 
mortgaged  was  acquired  during  her  marriage 
with  the  deceased,  and  was  his  only  property. 
She  prayed  that  her  privilege  wltti  Its  rank 
be  recognized,  and  she  be  paid  by  preference. 
The  seizing  creditor  answered  the  opposition, 
pleading  first  the  general  issue;  further  an- 
■swerlng,  she  especially  denied  that  third  op- 
ponent was  such  a  widow  as  was  contem- 
plated by  law,  or  that  she  was  left  by  Joseph 
Tjazard,  deceased,  In  necessitous  circumstan- 
-cee;  she  having  been  separated  from  blm 
several  years  prior  to  his  death.  Plaintiff, 
In  execatory  proceedings,  caused  interrogato- 
ries to  be  propounded  to  Mrs.  Fred  Becker, 
under  commission,  which  disclosed  upon  their 
face  that  the  claim  set  up  In  the  third  oppo- 
■sltlon  would  be  opposed  upon  the  ground  that 
third  i^ponent  had  left  her  husband  and  Uv- 
«d  in  open  concubinage  and  adultery  with 
another  man.  The  Interrogatories  were  cross- 
«d  under  reservation  of  objections  that  they 
were  Inadmissible,  and  Irrelevant,  vague, 
and  leading.    The  testimony  taken  under 


them  was  admitted,  on  the  trial  of  the  case, 
over  defendant's  objection,  and  she  reserved 
a  bill  of  exceptions.  The  district  court  re- 
jected the  third  opposition,  and  opponent  ap- 
pealed to  the  court  of  appeals.  That  court 
reversed  the  judgment  appealed  from,  and 
sustained  the  thh^  opposition.  After  an  un- 
successful attempt  to  obtain  a  rehearing,  the 
cause  has  been  brought  up  tor  review  to  this 
court,  under  a  writ  of  certiorari  and  writ  of 
review. 

The  testimony  adduced  established  tbe  fact 
that  third  opponent  refused  to  return  to  her 
husband  after  leaving  him,  and  lived  in  open 
concubinage  with  another  man.  We  think 
the  testimony  was  relevant  and  admissible. 
The  pleadings  did  not  exi»«ssly  charge  adul- 
tery, but  the  Interrogatories  propounded, 
which  were  crossed  by  defendant,  disclosed 
folly  the  nature  of  the  defense  wlilch  would 
be  set  up  against  the  third  opponent's  pre- 
tensions. She  was  not  taken  by  surprise. 
The  claim  to  a  prlvUege  is  based  upon  the 
last  clause  of  article  3252  of  the  Civil  Code, 
which  declares  that  whoever  the  vrldow  or 
minor  children  of  a  deceased  person  shall  be 
l^t  in  necessitous  circumstances,  and  do  not 
possess  In  their  own  right  property  to  the 
amount  of  (1,000,  the  widow  or  the  legal  rep- 
resentatives of  the  children  shall  be  entitled 
to  demand  and  receive  from  the  succession 
of  the  deceased  husband  or  father  a  snm 
which,  added  to  that  owned  by  them  or  ei- 
ther of  them  In  their  own  right,  will  make 
up  the  sum  of  $1,000,  and  which  amount 
shall  be  paid  In  preference  to  all  other  debts 
except  those  for  t^e  vendor's  privilege  and 
expenses  incurred  in  settling  the  property. 
The  fact  that  the  opponent  is  without  means 
Is  conceded.  It  is  contended  before  us  th.it 
the  abandonment  by  a  wife  of  her  husband, 
and  her  living  in  concubinage  and  adultery 
with  another  man,  are  not  grounds  upon 
which  courts  are  authorized  to  deny  to  hee 
the  benefits  of  the  law  as  embodied  In  ar- 
ticle 3252  of  the  Code;  that  the  law  is  clear 
and  free  from  ambiguity,  and  the  letter  is 
not  to  be  disregarded  under  the  pretext  of 
following  the  spirit;  that  oppcment  Is  un- 
questionably the  "widow"  of  the  deceased, 
as  Its  signification  Is  "a  woman  who  has  lost 
her  husband  by  death" ;  that  the  terms  of  the 
law  are  general  and  absolute,  and  the  courts 
are  not  warranted  in  placing  a  limitation 
upon  them,  or  affixing  conditions,  when  tlie 
lawmakers  have  not  affixed  them;  that  the 
law  is  plain,  and  does  not  admit  of  construc- 
tion. As  supporting  his  position,  counsel  re- 
fers us  to  Succession  of  Llddell,  22  La.  Ann. 
9;  Gee  v.  Thompson,  11  La.  Ann.  6B7;  Suc- 
cession of  Marc,  29  La.  Ann.  413;  and  Sabn- 
lot  V.  FopuluB,  81  La.  Ann.  855.  Plaintiff. 
on  the  other  hand,  calls  our  attention  to  arti- 
cle 2382  of  tiie  Civil  Code,  and  the  decisions 
of  this  court  under  the  same.  The  article 
reads:  "When  the  vrife  has  not  brought  any 
dowry  or  when  what  she  has  brought  as  a 
dowry  is  Inconsiderable  with  respect  to  the 


Digitized  by 


Google 


RICHARD  T.  LAZARD. 


861 


condition  of  the  husband.  If  either  the  bns- 
band  or  the  wife  die  rich,  leaving  the  sur- 
Tivor  In  necessitous  circumstances,  the  lat- 
ter baa  tbe  right  to  take  out  of  the  succes- 
sion of  the  deceased  wbat  Is  called  the  mar- 
ital fourth,  that  is  the  fourth  of  the  succes- 
sion In  full  propert7.  If  there  be  no  children, 
and  the  same  portion  In  usufruct  onl;  when 
there  are  but  three  or  a  greater  numbra*  of 
children,  and  if  there  be  more  than  three 
children  tbe  survivor  whether  husband  or 
wife  shall  receive  only  a  child's  share  lu  usu- 
fruct, and  be  is  bound  to  Include  in  this  por- 
tion what  has  been  left  to  him  as  a  legacy 
by  the  husband  or  wife  who  died  first" 

In  Armstrong  v.  Steeber,  3  La,  Ann.  713, 
a  wife  who  bad  abandoned  her  husband  for 
several  years  before  bis  death,  to  live  In  con- 
cubinage with  another,  claimed  the  marital 
fourth.  This  court  said  tbe  marital  fourth 
was  first  allowed  by  the  Twenty-tblrd  and 
One  hundred  and  seventeenth  novels  of  Jus- 
tinian, and  forms  tbe  subject  of  law  7,  title 
13,  of  the  sixth  partida.  It  was  established, 
says  Gregorle  Lopez,  In  bonorem  preterite 
matrimonii,  and  In  order  that  the  widow 
might  bene  et  boneste  vivere.  That  the  case 
before  it  did  not  come  within  the  reason  and 
spirit  of  the  law,  nor  did  It  think  the  letter 
of  it  more  favorable  to  plalntUT's  pretensions. 
She  had  left  her  husband,  several  years  before 
his  death,  to  abandon  herself  to  the  life  of 
profilgacy  congenial  to  her.  She  did  not  go 
near  him  in  bis  last  illness,  and  suffered  him 
to  die  uncared  for  and  alone.  Her  situation 
was  no  more  affected  by  his  death  than  that 
of  othor  abandoned  women  In  tbe  city.  He 
did  not,  therefore,  leave  her  In  necessitous  cir- 
cumstances within  the  meaning  of  the  article 
of  the  Code  on  which  she  relies,  and  she  has 
no  claim  upon  his  succession.  In  Pickens  v. 
Olllam,  43  La.  Ann.  350,  8  South.  928,  this 
court  would  not  permit  a  husband  to  claim 
the  marital  fourth  who.  In  less  than  two 
years  after  bis  marriage^  had  separated  from 
bis  wife,  and  lived  apart  from  her;  who  had 
not  been  shown  to  have  made  the  least  at- 
tempt at  reconciliation,  nor  bad  made  any  In- 
quiries about  her  during  17  years;  who  was 
not  with  her  In  her  last  Illness  nor  at  ber 
funeral.  Tbe  court  said  they  were  strangers 
to  each  other,  and  It  was  as  if  th^  had  not 
been  married;  that,  after  those  many  years 
of  tmfrlendly  separation,  the  deceased  did  not 
leave  him  In  necessltlous  circumstances;  that 
tbe  marital  fourth  under  tbe  Roman  law  was 
not  allowed  when  the  spouse  claiming  It  hud 
been  wanting  in  interest,  feeling,  or  attach- 
ment. Thst  that  principle  In  the  Jurispru- 
dence of  Louisiana  prevailed.  The  court  held 
there  was  a  broad  distinction  between  a 
spouse  who  was  at  fault  and  one  who  was 
not.  In  Succession  of  Justus,  44  La.  Ann. 
724,  11  South.  95,  this  court,  referring  to  the 
marital  fourth,  declared  that  It  was  provided 
"In  order  that-  the  surviving  spouse  might 
not,  after  a  life  of  ease  and  comfort,  be  sud- 
denly thrown  into  abject  poverty;"  that  the 
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text  read,  "Quatur  datur  In  bonorem  preterite 
matrimonii;"  the  fourth  was  given,  In  honor 
of  tbe  past  marriage,  tbat  the  survivor  be 
retained  In  the  previous  accustomed  rank 
and  condition;  It  was  a  gift;  it  was  not  a  do- 
nation by  the  deceased,  but  one  by  the  sov- 
ereign, acting  lu  the  place  of  the  unwilling, 
forgetful,  or  ignorant  defunct  spouse,  tbat  it 
might  be  asslmulated  to  the  charity  or  bounty 
extended  or  conferred  on  the  necessitous  wid- 
ow or  minor  heirs  by  tbe  act  of  1852,  now 
article  3252  of  the  avll  Code,  with  this  dif- 
ference: that  tbe  marital  fourth  Is  taken 
from  a  solvent  succession  or  the  heirs,  while 
the  $1,000  are  allowed  in  insolvent  succes- 
sions In  preference  to  creditors;  both  are  laws 
In  derogation  of  common  right.  Referring  to 
the  case  before  It  the  court,  in  rejecting  the 
claim  for  the  marital  fourth,  said  tbat  to 
admit  It  "would  not  be  In  furtherance  of  tbe 
humane  objects  of  the  lawgiver,  but  doing 
violence  to  the  spirit  and  letter  of  the  pro- 
vision;" adding,  "Scire  legls  non  est  verba 
earum  tenere,  sed  vim  ac  protestatem  capere." 
We  have  examined  tbe  authorities  upon 
which  appellees  rely.  In  Gee  v.  Thompson, 
11  La.  Ann.  657,  Hannah  Oee,  a  necessitous 
widow  separated  from  bed  and  board  by  a 
Judgment  In  ber  favor  from  ber  husband,  was 
permitted  to  take  the  marital  fourth  on  tbe 
ground  that  the  decree  of  separation  had  not 
dissolved  the  bonds  of  matrimony.  Tbe  Judg- 
ment of  s^aratlon  established  that  tbe  hus- 
band had  forcibly  expelled  and  driven  her 
from  tbe  common  dwelling  without  any  Just 
cause  or  provocation  whatever;  tbat  she  re- 
mained separated  from  blm  by  reason  of  his 
unlawful  acts  notwithstanding  her  desire  to 
return;  that  he  defamed  her;  that  his  con- 
duct was  cruel,  excessive,  and  of  such  a  na- 
ture and  character  as  to  render  the  living 
with  ber  husband  absolutely  insupportable; 
tbat  tbe  wife  was  therefore  driven  by  him  to 
place  herself  under  the  protection  of  the  law, 
and  she  had  not  placed  herself  in  a  worse 
position  by  so  doing.  This  court  said,  "The 
law  would  be  a  strange  one  which  should  hold 
out  rewards  to  violence  and  injustice  even  by 
its  consequences."  In  Successlcnt  of  LfilJoll, 
22  La.  Ann.  9,  tbe  deceased  died  leaving  no 
children;  tbe  widow  claimed  the  right  to 
take  $1,000  from  bis  succession  as  a  widow  in 
necessitous  circumstances.  Differently  from 
the  facts  In  tbe  Gee  Case,  tbe  husband  bad 
obtained  a  separation  of  bed  and  board  from 
the  wife,  and  not  the  wife  from  the  husband. 
The  evidence  showed  tbat  the  effect  of  this 
Judgment  was  done  away  with  by  a  recon- 
ciliation betwen  tbe  parties,  and  judgment 
was  rendered  In  her  favor  from  that  condi- 
tion of  affairs.  In  Succession  of  Marc,  29  La. 
Ann.  412,  and  In  Sabalot  v.  Populus,  31  La, 
Ann.  STw,  tbe  widow  was  permitted  to  take 
51,000  from  the  succpFsion  of  tbe  husband  as 
a  necessitous  widow,  although  the  evidence 
disclosed  that  husband  and  wife  had  held 
Illicit  relations  together  prior  to  their  mar- 
riage; the  marriage  In  the  former  case  hav- 
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lug  taken  place  about  IS  days  before  the  bns- 
bBDd'8  death  and  In  tbe  latter  case  aboTit 
18  montbs.  The  court,  for  the  purposes  of 
tbe  demands  of  tbe  widows,  would  not  go 
back  of  tbe  marrlftge  and  tbe  fact  that  at 
tbe  time  of  tbe  death  the  parties  were  liv- 
ing together  as  husband  and  wife.  In  the  20 
La.  Ann.  Case,  It  was  said  arguendo.  *^e 
act  of  1862  glTes  to  tbe  widow  who  is  in 
necessitous  circumstances  tbe  sum  mention- 
ed, without  qualifying  her  right  to  receive  It 
by  the  condition  that  her  previous  life  should 
have  been  blameless,  or  by  limiting  its  oper- 
ation to  tiiose  whose  married  life  should  have 
lasted  a  specified  time.  It  Is  argued  by  one 
of  the  opponents  that  an  Interpretation  of 
the  statute  which  permits  the  widow  of  Marc 
to  partake  the  beneficence  provided  1^  it 
would  be  offensive  to  our  moral  sense,  and 
that  it  cotild  not  have  been  In  contemplatlott 
oC  the  leglslatore  to  place  a  woman  who  had 
thus  disregarded  religious  and  social  duty  up- 
on the  same  plane  with  the  respectable  and 
bereaved  widow,  whose  condition  attracted 
tbe  regard  and  iwovoked  tbe  compassion  of 
tbe  lawmaker.  It  is  very  certain,  however, 
that  the  law  has.  not  attached  anallflcatlons, 
nor  Imposed  conditions,  upon  tbe  recipients  of 
tills  le^slatlve  bounty,  such  as  we  are  ask- 
ed to  supply  and  enforce  in  tbe  present  pro- 
ceeding. Should  we  attempt  to  do  so,  omit- 
ting any  menti(m  of  onr  want  at  authority, 
we  must  arrange  this  description  of  persons 
into  classes  separated  fnnn  each  otiier  by 
the  purity  or  impurity  of  their  antenuptial 
lives,  or  by  the  longer  or  shorter  duration 
of  the  marriage  which  preceded  the  widow- 
hood." It  Is  obvious  that,  in  using  tbe  wcvds 
here  quoted,  the  organ  of  the  court  was  deal- 
ing with  the  phase  of  tbe  question  as  precise- 
ly in«B«ited  in  the  particular  case  then  be- 
fore it,  with  the  knowledge  of  the  disposition, 
which  the  lawmaker  had  In  sevKal  Instances 
manifested,  of  giving  a  condoning  effect  to 
subsequent  marriage,  for  acts  antecedent 
thereto.  The  court  was  of  tbe  cqilnlon  that, 
onder  tbe  circumstances  of  that  particular 
daas  of  cases,  both  the  letter  and  the  spirit 
of  the  statute  were  saUsfled. 

Counsel  of  appellees  In  their  brief  recog- 
nize tbe  propriety  of  tbe  courts  of  Louisiana 
taking  particular  cases  outside  of  the  scope 
and  operation  of  tbe  provisions  of  article 
2382  of  the  Civil  Code,  relative  to  the  mar^ 
Ital  fourth,  by  reason  of  special  drcnmstnn- 
cea.  but  tbey  deny  that  they  have  authority 
to  do  so  In  the  matter  of  the  provisions  of 
article  3252.  which  confer  a  privilege  upon 
a  necessitous  widow,  though  the  language 
of  one  of  these  articles  no  more  calls  for  Um- 
itatlona  upon  tbe  right  conveyed  than  does 
that  of  tbe  other.  They  say,  "Tbe  marital 
fourth  comes  to  us  from  the  Spanish  and 
Roman  laws  In  existence  In  Louisiana  In 
1808,  when  our  Code  was  adopted,  with  the 
conetmctlon  placed  upon  it  through  many 
years  by  dcclRlons  of  courts  and  the  opinions 
of  law  writers.   It  contained  Its  conditions 


and  exceptltma.  It  lequlred  Hie  wifft  ts  have 
lived  with  her  husband  and  to  have  con- 
ducted herself  In  a  virtuous  manner,  while- 
the  wife's  privilege  under  the  act  'of  1852 
was  without  parentage  In  our  law,  without 
custom  or  prior  decisions.  It  was  plain,  and 
needed  no  construction.  It  made  no  excep- 
tions." Tbey  quote  extracts  from  Merlin, 
cited  in  tbe  oplnloi  of  this  court  In  the  Suc- 
cession of  Justus,  when  that  author,  dwell- 
ing on  tbe  necesslly  of  some  relations  exist- 
ing between  the  spouses  to  enable  the  sur^ 
vlvor  to  recover  the  marital  fourth,  aays. 
"In  that  respect.  In  addition  to  the  poverty 
of  tbe  spouse,  the  Movelles  S8  and  117  re- 
quire two  conditions  that  she  may  tecov^ 
tbe  fourth  of  the  succession  of  the  husband: 
The  fizst,  an  honest  marriage;  the  second, 
that  she  has  always  abided  with  him;  from 
which  It  Is  not  dUOcult  to  Judge  that  tbe 
object  of  the  legislator  Is  to  consare  the 
dignity  of  marriage;"  and  where  that  antbor 
referred  approvingly  to  the  result  of  a  par^ 
tlcular  case  where  llie  inquiry  waa  made, 
"After  the  marriage  did  die  dwell  witli  ber 
husband?  Did  she  rrauUn  near  Um  to  tbe 
end?''  and  the  answer  was.  "Not  a  moment 
of  concord  or  union."  Counsd  at  qtp^ant. 
referring  to  the  act  of  1852,  say  the  oiact- 
ment  of  this  statute  was  In  line,  and  had  In 
view  tbe  same  beneflcrait  purpoee,  and  waa 
pronqited  by  the  same  motive  and  duty,  that 
led  to  toe  passage  of  article  2882.  niey  are 
both  laws  on  tbe  same  subject^natter  and  ha 
pari  materia;  botii  brought  about  by  a  de- 
sire to  xelleve  the  widow  bi  necesdtons  dr- 
cnmstances.  The  only  differ»U!e  between  the 
two  laws  Is  that  one  comes  Into  operation 
when  the  husband  dlM  rich,  leaving  the  wi- 
dow In  necemltons  drcnmatancei^  and  th» 
other  when  the  husband  dies  poor,  the  widow 
being  left  In  necesaltous  drcumstancea.  The 
amount  of  the  bounty  varies  In  the  two  cases, 
and  Justly  so.  'Where  tbe  estate  Is  larg^ 
the  bounty  is  large;  where  small,  tbe  bounty 
Is  small.  But  In  both  cases  Uie  law  alma 
and  directs  to  tM  and  anlst  the  same  belp- 
lesa  party,  namely,  the  faithful  wife  truly 
and  really  "left,"  In  every  sense  ot  the  word. 
Our  courts.  In  amstmlnff  the  word  "left"  In 
respect  to  "the  marital  fourto."  repeatedly 
held  it  to  mean  that,  at  the  time  of  tbe  death 
of  tbe  husband,  tbe  wife  must  In  point  of 
fact  and  in  truth  be  deprived  by  that  death 
of  the  means  of  livelihood;  that  his  death 
must  htfve  caused  some  sudden  diange  In 
her  condition  and  means  of  living,  niat, 
this  being  tiie  Judicial  meaning  attadied  to- 
that  word  In  that  connection  prior  to  tbe 
statute  of  1852,  when  the  legldature  imed 
fbe  same  word  and  lansnase  in  the  sntwe- 
quent  statote,  it  was  almost  a  jnesnmptloD 
Juris  et  de  Jure  that  they  Intended  It  to 
carry  the  same  meaning  and  be  received  Id 
the  same  sense.  The  les^slature.  In  paaslnj: 
the  act  of  1852,  must  have  had  b^we  it  tbe 
Code  provision  touching  the  marital  fourth. 
The  wording  used  was  strikingly  similar. 
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In  fbe  one  case  the  active  tense  Is  used,  bi 
the  other  the  passive.   True,  the  conditions 
which  must  exist  In  order  to  call  Into  opera- 
tion the  one  law  differ  from  those  which 
miist  exist  when  the  other  Is  called  into 
play.    But  quoad  the  parties  to  be  benefited, 
and  the  position  which  they  must  hold  In  re- 
lation to  the  deceased,  the  language  used  Is 
Identical,  and  the  party  to  be  benefited  Is 
the  same.   We  are  entirely  at  a  loss  to  see 
tvhereln  "the  two  laws  are  so  entirely  dif- 
ferent as  to  be  distinct"   The  one  law  is  as 
plain  and  as  clear  In  Its  provisions  as  the 
other.   If  the  law  In  regard  to  the  marital 
fonrth  baa  Its  conditions  and  exceptions,  so 
has  the  law  granting  the  widow's  thousand- 
The  one  has  no  more  or  fewer  conditions  than 
the  other.   If,  to  construe  the  one,  the  court 
felt  Justified  In  referring  to  the  old  civil 
jnrlsprudence  In  order  to  determine  the  spirit 
of  the  Code  provisions  embodied  tu  article 
2:^02,  Is  It  not  equally  open  to  this  court  for 
this  court;  In  order  to  arrive  at  the  true 
spirit  and  meaning  of  article  3252,  to  look 
Into  the  jarlsprudence  existing  at  the  date 
of  the  passage  of  the  act  of  1852,  and  which 
JurisiOTidenee  must  have  been  known  by  the 
legislators  when  they  adopted  the  statute? 
Counsel  refer  us  to  the  reasoning  of  the 
supreme  court  of  Tennessee  In  the  case  of 
Prater  v.  Prater.  8  S.  W.  364,  10  Am.  St 
Rep.  023,  on  a  statute  Involving  the  same 
class  of  legislation,  where  the  court  said: 
"So  the  widow  to  whom  the  right  of  home- 
stead Inures  at  the  death  of  her  husband 
most  have  been  a  member  of  the  family  In 
a  legal  sense  when  he  died;  otherwise,  she 
cannot  successfully  assert  a  claim  to  the 
homestead  In  the  estate  after  death.  This 
does  not  imply  that  she  must  In  fact  aud  In 
all  Instances  have  been  residing  with  her 
husband  at  the  time  of  his  death,  but  If 
she  willfully,  and  without  excuse,  deserted 
the  family,  and  eloped  and  lived  with  an 
adulterer,  or  otherwise  so  demeaned  herself, 
that  she  may  neither  In  law  nor  In  morals 
require  her  husband  to  receive  her  back 
again,  she  Is  In  such  case  not  a  member  of 
the  family  while  he  lives,  and  does  not  be- 
come his  *wIdow'  in  contemplation  of  the 
homestead  when  he  dies."   We  are  of  the 
opinion  that  the  general  assembly,  In  en- 
acting the  act  of  1852,  had  the  same  benef- 
icent purpose,  and  was  prompted  by  the 
same  motive,  that  led  to  the  adoption  of  arti- 
cle 2382  of  the  Civil  Code;   that  the  two 
laws  cover  substantially  the  same  subject- 
matter,    though   from   somewhat  different 
standpoints;  that  they  are  In  pari  materia, 
brought  about  by  a  desire  to  relieve  a  wife 
suddenly  deprived,  by  the  death  of  her  hus- 
band, of  the  means  upon  which  she  had  re- 
lied up  to  that  time  to  support  her,  and  to 
retain  her  for  a  time  at  least  In  her  accus- 
tomed condition;   and  that  the  bounty  ac- 
corded by  the  lawmaker  was  In  honor  of 
the  past  marriage;  that  therefore,  when  the 
law  refers  to  a  **wlfe,*'  It  contonptates  ft 


wife  In  fact  and  not  one  merdj  In  name. 
It  la  to  enable  a  faithful  wife  to  continue 
"bene  et  honeste  vlvere."  It  certainly  does 
not  Intend  to  reward  a  woman  who  has  dis- 
graced herself  and  the  family  Into  which  she 
was  taken.  For  this  court  to  hold  otherwise 
would,  aa  we  said  In  the  Justus  Case,  "not 
be  In  furtherance  of  the  humane  object  of 
the  law,  but  to  do  violence  to  the  sphrit  and 
letttf  of  Its  provisions.  Scire  legls  non  est 
eanun  tenere  sed  vim  ac  potmtatem  capere." 
To  discover  the  true  meaning  of  a  law,  we 
must  consider  Its  reason  and  spirit,  the  causes 
which  Induced  the  lawmakera  to  oiact  it, 
and  the  mischief  which  It  seeks  to  prevent 
or  remedy.  However  general  may  be  the 
terms  In  which  It  may  be  expressed,  It  only 
extends  to  those  things  or  persons  it  appears 
the  lawmaking  power  Intended  It  to  reach. 
In  Succession  of  Bothlck,  52  La.  Ann.  1879, 
28  South.  464,  we  said:  "Exceptional  cases 
have  frequeutly  to  be  read  out  of,  and  exclud- 
ed from,  broadly  written  law,  because  It  was 
so  enacted  by  the  l^lslatora;  as  Marcad6 
says,  'Evidement  parce  qu'lls  se  sont  pre- 
occupy des  cas  les  plus  ordlnalres.' "  See,  on 
this  subject.  State  v.  Sonler  (recently  de- 
cided) 82  South.  ITS;  City  of  New  Orleans 
V.  Chappuls,  105  La.  182.  29  South.  721;  State 
T.  Keasley.  SO  La.  Ann.  761,  23  South.  900. 

Applying  the  rule  of  construction  herein  an- 
nounced, we  are  very  certain  that  the  general 
assembly,  In  enacting  the  statute  of  1852, 
never  contemplated  or  Intended  that  any  as- 
sistance should  be  extended  to  an  unfaithful 
wife  adversely  to  the  creditors  of  ber  hus- 
band or  to  his  belTB  at  law. 

For  the  reasons  berdn  assigned,  it  Is  or- 
dered, adjudged,  and  decreed  that  the  judg- 
ment of  the  court  of  appeals  herein  brought 
up  for  review  be,  and  the  same  Is  hereby,  an- 
nulled and  reversed,  and  that  the  judgment 
of  the  district  court  which  was  reversed  and 
annulled  by  the  court  of  appeals  be,  and  the 
same  la,  reinstated,  and  the  same  Is  hereby 
affirmed. 

a07  La.) 

BRENNAN  et  al.  v.  SEWERAGE  AND  WA- 
TER BOARD  et  al. 
CITY  OF  NEW  ORLEANS  v.  NEW  OR- 
LEANS SEWERAGE  CO.   (No.  14.512.) 
(Supreme  Court  of  Louisiana.   June  21,  1902.) 
CONSTITUTIONAL     AMENDMENT  ~  8BWBRA0B 
AND  WATER  BOARD— POWERS— JU- 
DICIAL CONTROL. 

1.  The  validity  of  an  amendment  to  the  con- 
stitution, proposed  as  the  general  assembly  has 
a  right  to  propose  it,  and  adopted  as  the  elect- 
ors throughout  the  state  have  the  right  to 
adopt  It,  is  in  no  manner  affected  by  any  peti- 
tion which  may,  prevloasly,  hare  been  present- 
ed to  a  mnnleipal  council  or  to  the  genual  as- 
sembly, 

2.  By  the  terms  of  the  amendment  proposed 
ss  .Act  No.  6  of  the  Extra  Session  of  1809, 
the  sewerage  and  water  board  Is  authorized  to 
acquire,  for  the  city  of  New  Orleans,  "the  plant 
and  franchises  of  any  water  or  sewerage  com- 
panies'* In  that  city.  There  having  been,  when 
the  amendment  was  proposed  and  adopted,  but 
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one  water  and  one  sewerage  companr  in  New 
Orleans,' the  word  "plant"  Is  held  to  apply  to 
the  pl^aical  means  provided  by  those  particular 
companies  for  the  accomplishment  of  the  ends 
for  'H'hich  they  were  established,  though,  in  the 
case  of  the  sewerase  company,  they  do  not  con- 
stitute a  OMnpletea  plant 

8.  The  sewerage  and  water  board,  eatablished 
by  constitntionai  amendment,  and  authorized, 
aobject  to  the  ratification  of  the  city  cooncil,  to 
acqoire  the  plant  of  the  sewerage  company, 
made  a  contract  to  that  effect,  which  was  rat- 
ified, as  required.  Its  consummation  is  enjoined 
by  citizens,  claiming  as  taxpayers,  on  the 
nroands  that  it  is  ultra  vires  of  the  board,  and 
that  the  price  agreed  on  is  excessive.  Held, 
that  the  board  and  the  city  are  acting  within 
the  power  conferred  on  them,  and,  there  being 
no  fraud  imputed  or  shown,  no  iuTasion  of  pri- 
vate rights,  no  manifest  oppression,  and  no 
gross  abuse,  their  action  is  not  snl^ect  to  judi- 
cial control. 

(Syllabns  by  the  Gonrt) 

Appeal  from  cItII  district  court,  parish  of 
Orleans;  Thomas  C  W.  Ellis,  Judge; 

Actions  by  James  A.  Brennan  and  others 
against  the  sewerage  and  watw  board  and 
board  of  liqnldation,  and  by  the  clly  of 
Orleans  against  the  New  Orleans  Sewerage 
Oompany.  The  cases  were  consolidated,  and 
from  the  Judgment  defmdants  appeal.  Re- 
versed. 

Charles  J.  Theard,  for  appellant  sewerage 
and  water  board.  Branch  K.  Miller,  for  ap- 
pellant board  of  liquidation.  Fenner,  Hen- 
derson &  Fenner,  for  appellant  New  Orleans 
Sewer  Company.  Samuel  L.  Oilmore,  City 
Atty.,  for  appdlee  the  dty  of  New  Orleans. 
Charles  IdOuque,  Louis  P.  Bryant,  J.  J.  O'Con- 
nor, and  A.  P.  Philips,  for  aM>eUees  ^nnan 
et  al. 

MONROE,  J.  In  the  first  of  the  above- 
entitled  cases,  James  A.  Brennan  and  James 
H.  Douglas  seek,  by  Injunction,  to  prohibit  the 
cousummatloD  of  a  contract  entered  into  be- 
tween the  sewerage  and  water  board  and  the 
New  Orleans  Sewer  Company,  and  ratified  by 
the  city  of  New  Orleans,  whereby  the  board 
has  midertalien  to  acquire,  for  the  city,  cer- 
tain tangible  property  and  franchises,  of 
which  the  company  claims  to  be  the  owner; 
the  grounds  relied  on  being  that  the  board  Is 
without  authority  In  tbe  premises,  and  that 
the  price  agreed  on  is  excessive.  When  these 
plalntlfFs  appeared  in  court  there  was  already 
pending  a  suit  which  had  been  brought  by  tbe 
city  iQ  Jaly,  1890,  to  annul  the  ordinance  and 
contract  under  which,  as  transferee,  the  New 
Orleans  Sewer  Company  now  claims  to  be  the 
owner  of  the  franchises  In  question,  and  to 
recover  certain  damages  allied  to  have  been 
sustained  by  reason  of  the  nonexecutlon  of 
that  contract,  and  tbe  suit  last  mentioned  was 
transferred  to  the  division  to  which  the  other 
had  been  allotted,  pursuant  to  an  agreement, 
containing,  amrng  others,  the  following  stipu- 
lations: "(1)  These  cases  shall  be  and  are 
consolidated,  and  they  shall  be  beard  and  de- 
termined in  division  A.  before  Judge  Ellis,  at 
one  and  the  same  time.  (2)  At  the  trial  tbe 
evidence  on  the  Issnes  In  said  suit  No.  67,264, 


entitled  'Brennan  T.  Sewerage  and  Water 
Board,'  shall  be  first  taken.    (3)  The  evidence 
on  the  Issues  In  suit  No.  50,365,  entitled  'City 
of  New  Orleans  v.  New  Orleans  Sewerage  Co.,* 
shall  then  be  taken.    (4)  The  matters  at  issue 
shall  be  argued  at  one  time,  at  the  earliest 
practicable  moment.   (5)  The  court  shall  then 
render  one  Judgment  and  decree  disposing  of 
all  the  issues  in  each  of  the  consolidated 
suits;  and  there  shall  be  but  one  record  on  an 
appeal  hy  either  or  all  parties,  and  all  Issues 
shall  be  considered  as  before  tbe  supreme 
court  when  the  cause  is  taken  on  appeal  of 
any  or  all  parties.   •   •         And  this  agree- 
ment appears  to  have  been  carried  Into  effect 
In  all  respects,  save  that  separate  Judgments 
were  rendered  in  the  two  cases,  of  which, 
however,  no  complaint  is  here  made.  There 
was  Judgment  In  favor  of  Brennan  and  Doug- 
las "forever  restraining  *   *   *  the  defoid- 
ants   •   •   •   from  carrying  Into  execution 
the  proposed  purchase  of  the  property,  rights, 
and  supposed  franchise  of  the  sewer  compauj, 
and  from  paying  them   •   •   •   any  sum  of 
money  towards  said  purchase  under  the  prop- 
osition"'attacked  by  the  plaintiffs.   And  there 
was  Judgment  In  favor  of  the  city,  and  of 
certain  Interveners  who  had  Joined  the  dty  In 
the  case  last  mentioned  in  tbe  above  caption, 
"annulling  Ordhiance  6142,  C.  S.,  adopted 
3darch  22,  1892,  and  the  contract  thereunder 
by  act  before  J.  D.  Taylor,  notary  public. 
April  13,  1892,  as  being  Ulegal.  null,  and  void, 
and  of  no  effect;   •   •   •   dismissing  and  re- 
jecting the  intervention  of  N.  W.  Jordan  and 
of  his  assignee,  the  New  Orleans  Sewer  Co.;" 
and  dismissing,  as  In  case  of  nonsuit,  the  claim 
of  tbe  city  for  damages.   And  from  these 
Judgments  the  parties  cast  have  appealed. 
The  facts,  as  we  find  them  from  the  transcript 
and  from  the  admissions  of  counsel,  and  whi<:^ 
In  the  main,  are  undisputed,  are  as  follows: 
Act  No.  125  of  1880,  amending  certain  sec- 
tluns  of  the  Revised  Statutes,  authorizes  the 
establishment  of  corporations  for  sewerage, 
a&ong  other,  purposes,  and  provides  that  such 
corporations  shall  not  construct  their  works 
through  the  streets  of  any  city  or  town  with- 
out the  consent  .of  the  council  thereof.  It 
further  provides  that  the  council  giving  the 
necessary  consent  "may,  In  the  interest  of  the 
public  health  and  cleanliness,  pass  all  needful 
ordinances  and  police  regulations  to  make  ef- 
fective  the   system   of   sewerage   •    •  • 
adopted  with  reference  to  all  houses  and  lands 
within  the  municipal  limits."   It  further  pro- 
vides that  such  corporations  may  borrow  the 
money  "required  for  the  construction,  repairs, 
or  acquisition  of  property,  or  franchises,  and. 
for  this  purpose,  may  issue  bonds,  or  other 
obligations,  secured  by  mortgage  upon  tbe 
franchises  and  all  the  property   ♦    •    •  of 
said  companies,   •   *    •   with  power  to  sell, 
pledge,  or  otherwise  dispose  of.  said  bonds." 
On  March  24,  1892,  the  city  council  of  New 
Orleans,  by  Ordinance  6142,  C.  S.,  auth  -rlz*>l 
the  mayor  to  enter  Into  a  contract  granttaig  to 
A.  A.  Woods  and  his  associates  the  privilege 
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of  constnicttnx  and  maintaining  for  fifty  years 
a  vfttem  of  sewm  tiitoogh  the  streets  of 
New  Orleans;  ajid  the  contract  was  entered 
Into  accordlnfly.  by  act  befwe  Taylor,  no> 
tary,  AprU  13,  1882.  It  was  prorlded  that 
wlttdn  six  monthfl  from  the  pessase  of  the 
ordinance,  Woods  should  transfer  said  con- 
tract to  a  cori>OTfttIon  oi^anlzed  under  Act  No. 
125  of  1880;  and  be  made  the  transfer,  with- 
in the  time  spedfled,  to  the  New  Orleans  Sew- 
erage Oompany,  which  was  orffadweA  Septem- 
ba-  10,  1882.  It  was  also  provided  that  the 
company  should  begin  Its  surveys  within  atz 
months  from  the  date  of  its  organisation,  and 
Bhoidd  cmqilste  one-fifth  of  the  entire  work 
contenvlsted  hy  the  contract  within  each 
year  thereafter  toe  fire  yean.  In  January, 
18M,  however,  an  extension  of  "two  addi- 
tional years"  was  granted  to  the  company 
"within  which  to  begin  and  to  complete  the 
sewerage  system."  The  company  first  m>- 
dertoolE  to  accomplish  the  woric  called  for  by 
Its  contract  through  the  New  Orleans  Con- 
stmction  Company,  but  subsequently  employ- 
ed the  omlractlng  firm  of  Stewart  &  Mc- 
Dermott.  who  abandoned  the  Job  In  October, 
or  November,  1805.  In  the  meanwhile,  and 
In  order  to  raise  the  necessary  funds,  the 
company  .had  caused  to  be  executed  bonds, 
secured  by  miutgage  on  Its  property  and  fran- 
chises, to  the  amount  of  12,000.000,  of  which 
•ome  9888,500  had  been  Issaed,  |375,000  of 
that  amount  laving  been  negotiated  In  the 
dty  of  Boston,  and,  posslUy,  the  larger  pro- 
portion ot  the  proceeds  having  been  put  Into 
the  work.  Upon  the  withdrawal  of  Stewart 
&  McDermott,  active  operations  were  sus- 
pended; and  on  May  22,  1886,  the  president 
of  the  ounpany  appeared  before  a  committee 
of  the  city  council  and  made  a  statement  of 
Its  afEalrs,  from  which  It  appeared  that  It 
was  not  In  a  eondlthm  to  go  on  with  the 
work,  and  bi  the  course  of  which  be  said 
nttat,  unless  tiie  company  was  controUed  by 
gentlemen  of  higher  standing,  be  would  be 
glad  to  have  the  franchise  returned  to  the 
city."  It  does  not  appear,  however,  that  he 
was  anthorlEed  by  the  company  to  make  such 
a  statemoit,  or  that  It  was  made  with  tiie  ap- 
proval of  the  bondholders.  On  May  26th,  a 
motion,  oflTered  by  the  committee  Just  men- 
tioned, was  adopted  1^  tiie  council,  directing 
the  dty  attorney  to  take  ^necessary  steps  to 
have  the  New  Orleans  Sewerage  Oompany  put 
In  default  and  institute  tin  necessary  legal 
^oceedlngs  to  have  their  charter  declared 
forfdted,  and  to  annul  tiie  ordtaiance  granting 
all  iHfvileges  to  A.  A.  Woodsy  his  successors, 
transfetces,  and  assigns."  In  June  follow- 
ing certain  creditors  of  the  company  filed  a 
petition  alleging  that  it  was  insilvent.  that 
Its  iqwratiinis  bad  been  suspended,  and  that 
It  had  grants  and  franchises  which  would  be 
lost  to  It  and  to  Its  credltras,  unless  the  court 
would  appobit  a  recdver.  And,  the  petition 
having  beoi  accompanied  by  a  resolntion  of 
the  board  oC  dtraetors  of  tlie  ounpany  virtual- 
ly admitting  the  truth  of  Its  allegations,  and 


service  thereof  having  been  acc^ted  by  Its 
president,  a  recelvor  vras  appointed,  niere* 
after,  in  July,  the  city  attorney  Instituted 
suit  accordliq;  to  his  Instmctions,  praying 
that  Ordinance  61^  0.  8.,  be  annulled,  and 
the  city  rdleved  from  further  obUgatioo  there- 
under, and  for  damages;  the  grounds  of  ac- 
ticm,  as  stated,  being:  (1)  That  tiie  company 
had  not  completed  one-fifth  of  Its  work  In 
each  year,  etc.;  (2)  that  it  had  abandoned  the 
work  and  was  Insolvent,  and  that  a  recover 
had  been  appototed;  0)  that  It  had  failed  to 
put  tile  streets  In  order  af^  laying  Its  pipes; 
(4  that  the  bond  furnished  was  not  such  as 
the  omtract  called  for.  To  this,  and  to  the 
supplemental  petition,  filed  not  long  afta- 
wards,  the  company  set  up  various  grounds  of 
exception  and  defense.  The  case  was  not; 
however,  brought  to  trial,  and  during  the  early^ 
part  of  1897  all  the  assets  of  tiie  oonq>any,. 
Including  the  righto,  privileges,  and  franchis- 
es earmA  by  the  mortgage,  were  sold,  by  or- 
der  of  court,  at  the  Instance  of  the  holder 
of  five  of  the  b<mds,  and  were  adjudicated, 
to  N.  W.  Jordan,  as  the  holder  (tf  876  out- 
standing bonds,  of  the  par  value  of  fl,000 
each;  and  the  adjudlcatee  then  bitervened  la 
tiie  suit  and  assoted  tide  to  the  properly  so 
adjudicated.  In  September,  1887,  another 
supplemental  petition  was  filed  on  behalf  of 
the  city.  In  which  It  was  alleged  that  the 
contract  with  Woods  was  ultra  vires  of  the 
dty,  because  in  C4»itraventi<m  of  section  1, 
Act  No.  136  of  1888,  and  because  It  undertook 
to  compel  hous^olders  to  cease  using  vaulte 
and  to  pay  cash  for  sewer  connections,  or  else 
subject  theb:  prop«ty  to  a  lien;  that  It  was 
unconstitotlonal,  In  that  it  undertook  to  re- 
quire the  payment  of  monthly  rates,  and 
thereby  impmed  an  tmauthorlzed  tax;  and 
that  neither  said  contract  nor  the  franchises 
therein  conferred  were  assignable.  In  De- 
cember, 1887,  a  number  of  taxpayers  Inter- 
vened and  Joined  the  plalntlfl  In  Ite  demands. 
In  S^tember,  1898,  Jordan  ssid  the  property 
which  had  been  adjudicated  to  him  to  the 
New  Orleans  Sewer  Company  (a  new  corpora- 
tion) for  92,824,800,  represented  by  19,903 
shares  of  tts  stock,  and  (325,000  of  Us  bonds, 
secured  by  mortgage  on  the  property  sold. 
In  the  meanwhile  the  case  of  the  city  against 
the  sewerage  company  remained  undisp.  sed' 
of,  and  no  effort  appears  to  have  been  made 
to  fix  it  for  trial  until  April  of  the  present 
year,  when  one  of  tiie  counsel  for  the  plain- 
tiffs In  the  Brennan  case,  having  Intervened 
in  his  capadty  as  a  taxpayer,  made  a  motion 
to  that  effect,  and  it  was  then  transferred  and 
consolidated,  as  has  been  already  stated.  The 
explanation  of  this  Inaction  on  the  part  of  the 
litigants  is  that  negotiations  looking  to  a 
compromise  between  the  dty  and  the  New 
Orleans  Sewor  Company,  claiming  to  be  the 
transferee  of  tiie  New  Orleans  Sewerage  Com- 
pany, were  begun  and  broken  off  from  time  to 
time,  but  were  never  finally  abandoned. 

It  Is  necessary  now  to  a  correct  understand- 
ing of  the  questions  at  Issue  that  we  should 
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InqolK  Into  tbe  origin*  powers,  and  sltuattou 
of  tile  sewerace  and  water  board,  and  Into 
the  action  taken  by  tbat  body  wbicb  Is  here 
loade  the  subject  of  complaint.  In  April, 
1899.  there  was  presoited  to  the  dty  council 
of  New  Orleans  a  petition,  signed  by  more 
than  oae-thlrd  of  the  property  taxpayers, 
asking  for  the  levy  of  a  two-mill  tax,  for  43 
years,  the  proceed  of  which  should  be  ap- 
plied, in  such  ratio  as  might  be  required,  to 
the  following  puiposes  of  public  Improvement, 
to  wit:  "(1>  To  acquiring  title  by  the  clt7, 
by  construction  or  purchase,  or  both,  to  a 
system  of  waterworks;  to  the  ext^sion 
thereof  throughout  the  dty;  and  to  the  puri- 
fication of  the  water  supply  therefrom.  (2) 
To  the  construction,  throughout  the  city,  la- 
duomg  the  Fifth  district,  of  a  free  sewerage 
system,  with  free  water  thaefor,  tbe  title 
wbereof  shall  be  In  the  dty."  Tbe  petition 
further  prayed  tbe  council  to  obtain  legisla- 
tlve  and  constitutional  authority  for  the  cap- 
italization of  the  tax  to  be  levied,  and  with 
respect  to  other  matters.  An  dection  was 
accordingly  hdd,  in  order  to  take  the  sense 
of  the  property  taxpayers,  and  the  tax  was 
voted.  Tbe  general  assembly  was,  then,  in 
August,  1899,  convened  in  extra  session,  and 
an  amendment  to  tbe  constitution,  in  the  form 
of  an  elaborate  piece  of  legislation  for  the 
carrying  into  effect  of  tbe  proposition  of  the 
taxpayers,  was  submitted  to  the  electors  of 
the  entire  state,  and  adc^ted,  Indudlng  a 
certain  reservation  to  the  genial  assembly 
of  the  right  to  amend  the  same.  This  I^ls- 
latlon,  now  embodied  in  the  constitution,  es- 
tablishes the  sewerage  and  water  board,  and, 
among  other  things,  provides:  "Sec.  IS. 
Tbat  said  board  shall  have  power,  by  a  vote 
of  twdve  of  its  member^  to  acquire,  in  tbe 
name  and  for  the  benefit  of  the  dty  of  New 
Orleans,  the  plant  and  franchises  ct  any  water 
or  sewerage  companies  In  tbe  dty  of  New 
Orieana,  but  no  contract  for  that  purpose 
Shan  be  valid  until  ratified  by  ordinance  pf 
the  common  council  of  tbe  dty  of  New  Or- 
leana.  In  case  no  agreement  can  be  readied 
between  said  board  and  the  dty  council,  on 
the  one  side,  and  the  represoitatives  of  the 
said  company  on  the  other,  as  to  tbe  price 
to  be  paid  said  companies  for  tbdr  proper^ 
and  franchises,  and  it  shall  become  necessary 
for  the  dty  of  New  Orleans'  to  expropriate 
tbe  same,  tbe  price  to  be  paid  on  such  ex- 
propriation, shall  be  paid  by  said  board  out 
of  tbe  proceeds  of  tbe  bonds  aforesaid.  The 
outstanding  mortgage  bonds  of  such  compa- 
nies  may  be  aseumed  by  the  dty  as  part  of 
tbe  price.  Nothing  in  this  act  shall  be  held 
to  affect  the  right  of  either  the  state  of  Louis- 
iana or  tbe  city  of  New  Orleans  in  tbe  pend- 
ing litigation  against  the  New  Orleans  Water 
Works  Company  or  the  New  Orleans  Sewer- 
age Company."  Acts  1899,  No.  6.  The  sew- 
erage and  water  board,  thus  establl^ed  and 
empowered,  appointed  a  board  of  advisory 
engineers,  and  In  June,  1900,  the  board  last 
mmtioned  recommended  that  the  general  an- 


perlntendent  be  nnthorlzed  to  make  a  careful 
examination  of  the  existing  sewers,  and  to  in- 
ventory and  appraise  the  property  of  the 
sewer  company,  and  this  was  followed  by  a 
similar  reconuuendation  from  the  board*B 
committee  on  sewerage  and  water.  On  De- 
cember 15,  1900,  the  board  of  advisory  en- 
gineers reported  to  tbe  general  sup^lntendent 
as  follows:  **The  examination  made  of  tbe 
sewers  built  In  tbe  city  before  1896  by  the 
New  Orleans  Sewer  Company  has  given  very 
satisfactory  and  gratifying  results.  It  has 
demonstrated  that  a  large  brick  sewer.  tw«i- 
ty  feet  bdow  the  surface  of  tbe  ground,  and 
small  pipe  sewers,  five  to  twelve  feet  bdow 
same,  can  be  built  so  as  to  remain  tu  a  stalde 
condition  in  the  peculiar  soil  underlying.  It 
has  also  produced  suffldeat  evidwce  from 
which  to  assume  that  the  amount  of  ground 
water  seepage  likely  to  enter  the  sewos  may 
be  taken  at  one  million  gallons  per  square 
mile  of  territory  per  day,  or  one-third  of  the 
average  rainfalL  This  seepage  water  wiH 
not  only  Improve  the  condition  of  tbe  upper 
layers  of  the  soil  la  the  dty,  but  also  facUl- 
tate  tbe  satisfactory  carriage  of  the  sewage 
during  tbe  early  years,  wb^  comparatlvdy 
few  houses  have  been  connected  with  the 
system,  and  It  will  also  give  the  sewage  a 
great  dilution.  [Signed]  B.  M.  Harrod,  Ru- 
dolph Herlng.  George  W.  Fuller,  I*  W. 
Brown,  A.  C.  Bell,  Board  of  Advisory  Engi- 
neers." On  July  IS,  1901,  the  sewwage  and 
water  board  adopted  the  following  resolu- 
tion: "Whereas,  after  duly  authorised  sor- 
vey  and  Investigation,  It  has  been  dedared 
In  the  official  reports  of  the  general  soperio- 
tendent  of  the  sewerage  and  water  board  tiiat 
certain  property  belonging  to  the  New  Orleans 
Sewer  Company,  conalstlng  of  real  estate, 
material,  and  more  or  less  completed  work 
of  constructlou,  may  be  made  available  In  ex- 
ecuting the  adopted  plans  for  the  new  sew- 
erage system  of  this  dty,  with  marked  ecwo- 
my  and  without  impairment  of  the  effideocy 
of  the  system,  under  tliese  plans:  Be  It  re- 
solved tbat  the  committee  on  sewerage  and 
water  of  this  board  be  instructed  and  foUy 
empowered  to  have  such  additional  and  snp- 
plemoitary  survey  and  investigation  of  the 
aforementioned  property  made,  with  tbe  as- 
sistance or  employment  of  disinterested  ex- 
perts, at  their  dlscreti<H),  as  will  fully  and 
definitely  establish  what  portion.  If  any, 
the  said  property  may  safdy  be  acquired  for 
Qtillzatirai  in  the  work  of  construction  under 
the  plans  adopted  for  tbe  new  sewerage  sja- 
tem,  and  that  the  said  committee  make  re- 
port and  offer  recommendations  covering  tbe 
results  oC  their  labors,  to  be  submitted  to  this 
board,  if  practicable,  not  lata-  than  its  next 
regular  meeting  in  August"  Tbls  was  modi- 
fied in  September,  so  as  to  provide  that  the 
experts  should  make  a  careful  aroralsement 
of  tbe  value  of  the  impoty.  and  to  antbtnlsp 
the  comndttee  to  Invite  the  sewer  company 
to  partldpate  in  the  snmj  and  bear  half  of 
file  expense,  one  expat  to  be  ■|iyF'»tf*  on 
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«ach  flld&  Asreeubly  to  ths  actton  Ham  tak- 
exi,  A.  C.  Bell,  tonaa  cUj  engineer,  was  a|^ 
poiDted  on  tietaalf  of  the  water  board,  and  Q. 
A.  Kettletoo  on  behalf  of  the  aewer  com* 
pany,  and  tiiey  made  the  Investigation  to- 
getber.  Mr.  Nettleton  OBtUnated  the  property 
to  be  worth  9220,444.80.   Mr.  BeU  valued  it 
Mt  $169,619.88.  During  the  course  of  this  In- 
Testlgatlon,  to  wit,  on  Xovember  17,  1901, 
tbere  waa  pnhllahed  In  the  Dally  States  of 
this  city  a  letter  from  the  secretary  of  the 
sewerage  and  water  board  calling  the  atten- 
tion of  the  pidiUc  thereto,  and  Inviting  any 
persons  who  might  see  fit  to  do  so  to  avail 
themselves  of  the  oppcartnnlty  thus  afforded 
to  Inspect  the  sewers.   As  soon  as  the  in- 
vestigation was  completed,  the  reports  of  the 
experts  wwe  submitted  to  Messrs.  Herlng 
and  Fuller,  consulting  engfaiews  of  tin  bosrd, 
who.  upon  January  14,  1902,  gave  their  opin- 
ion m  wrmng,  as  follows:       •  •  We  beg 
tp  state  that  we  have  voy  carefully  consid- 
ered the  various  mattras  in  the  premises,  and 
bave  reached  tlie  foDowtng  conclusions:  <1) 
As  to  the  oonditl(Hi  of  the  pipe  and  brick 
sewers  of  the  New  Orleans  Sewer  Company, 
and,  after  minor  repairs  suggested  by  the  ex- 
ports, their  fitness  for  biccwpcnatlon  Into  tiie 
new  sewerage  system  for  which  plans  were 
recently  adopted,  the  evidence  at  band  shows 
they  can  be  Incorporated  witii  absolute  safe- 
ty. Hie  thoroughness  of  the  several  Inspec- 
tions of  these  sewers,  and  the  resulting  rec- 
ords, place  this  matter  In  such  a  light  that. 
<m  an  engineering  and  physical  basis,  It  Is 
no  longer  a  question  open  for  discussion. 
<^  As  to  the  value  of  the  sewers  and  other 
tangible  pn^erty  ot  the  sewer  compaoy,  we 
have  made  a  detailed  examination  of  the  two 
■appraisements,  by  Mr.  BeU,  on  behalf  of  the 
sewerage  and  water  board,  and  by  Mr.  Ket- 
tleton,  OD  behalf  of  the  sewer  company.  Mr. 
Bdl  has  made  a  very  conservative  report  in 
the  interests  of  yonr  board,  and  we  see  no 
reason  whatever  tor  supposing  that  any  rep- 
utable cntractor  would  undertake  to  cou- 
struct  this  wortc  for  a  snm  less  than  bis  esti- 
mate. Mr.  Bell's  figures  as  to  unit  prices 
correspond  quite  closely  with  those  considered 
by  your  board  of  advisory  engineers  at  their 
meettng  in  December,  1900,  and  applied  to 
the  average  conditions  and  volume  of  work 
represmted  by  the  oitlre  sewerage  system 
now  proposed  for  your  dty.   Mr.  Nettleton, 
on  the  other  hand,  appears  to  regard  the  val- 
ue of  the  comparatively  few  existing  sewers 
as  having  no  connection  with  the  la^  mile- 
age for  the  remainder  of  the  city,  and  lays 
stress  upon  the  difficult  features  which  were 
eneoontered  In  the  actual  and  pioneer  con- 
stmctlott  of  the  first  portion  of  the  entire 
syst«n.  We  bdleve  that  tbis  explains,  to  a 
considerable  degree,  the  discrepancies  to  the 
two  estimates,  doe  to  dUFe^nces  In  the  prices 
nsDsUy  prevailing  in  tiie  same  place  for  very 
large  and  f6r  small  volumes  of  work.   (3)  We 
have  no  hesitancy  to  atatlng  our  opinion  that 
the  sewen^  and  water  board  could  well 


aff«d  to  pay  at  least  the  amount  estimated 
by  Mr.  BeU  for  these  existing  sewers.  If 
tiiey  were  to  be  replaced,  lud^iendratly  of 
the  remaining  portions  of  the  complete  sys< 
tern,  we  think  tt  not  unlikely  that  Mr.  BeU's 
flgur«B  might  be  considerably  Increased,  aa 
shown  by  actual  letttnga.  Rattier  than  to 
hold  In  complete  abeyance  the  constmctlott 
of  exceedingly  important  modem  sanitary 
work  for  yonr  dty,  by  a  disagreement  as  to 
their  teue  valu^  we  cmislder  tiiat  the  dis- 
crepancy to  the  two  appralsemoits  Is  ot  small 
slgnlflcance  when  viewed  as  a  broad  bnsbwas 
proposition,  and  with  refer^ce  to  the  vital 
interesto  associated  therewith."  On  the  wlt^ 
ness  stand,  during  the  trial,  the  general  su- 
perintendent, Mr.  Earl,  designer  of  the  plans 
for  the  constructed  sewers,  aud  des^cner  at 
the  plans  tat  the  new  system  (to  all 
particnlara  eiactly  Blmllar),  Mr.  Crotta,  Ua 
first  asalstant  to-day.  and  his  first  assistant 
when  the  existing  sewers  were  ooostmcted, 
and  Mr.  Stephens,  the  oiglueer  of  Stewart 
&  McDermott.  the  contractors  who  built  ttioae 
sewers,  expressed,  to  the  most  potiUve  man- 
ner, the  same  views  as,  Messrs.  BeU  and  Net- 
tlettm  and  Messrs.  Herlng  and  FuUer.  with 
regard  to  the  condition  of  the  existing  sewers, 
their  dunblUty  and  abaolnto  safety,  as  weU 
as  easy  practicability  of  Incorpwatlng  them 
In  the  new  systenL  In  addition  to  the  to- 
vestigatlon  thus  made  to  regard  to  the  valoe 
of  the  tangible  property  of  the  seww  cmu- 
pany,  the  board  made  toquiry  as  to  the  value 
of  the  privUeges  and  franchises  ot  which  that 
conQMmy  <dalmed  to  be  the  owner,  and  aa 
to  the  status  of  the  litigation  then  pendtog 
upon  tiie  subject;  and  which  had  been  pend- 
ing for  several  years,  between  the  company 
and  the  dty,  and  it  learned  tliat  three  among 
the  ablest  law  firms  to  the  dty,  giving  sep- 
arate opinions,  bad  advised:  (1)  That,  as- 
suming the  sewer  company  to  have  been  to 
dday,  snch  dday  did  not.  Ipso  facto,  dissolve 
Its  contract,  but  only  gave  the  dty  the  right 
to  elect  between  granting  further  time.  Insist- 
ing upon  specific  performance^  or  daimtog  a 
dlssolutlcni;  (2)  that,  assumtog  the  dty  to 
have  elected  to  dalm  a  dls8olutl(m,  the  con- 
tract woold,  neverthdess,  remato  in  force  un- 
til dissolved  by  judldal  decree;  and  (3)  that 
the  facts  of  the  case  were  such  as  to  justify 
the  expectation  that  the  courto  would  grant 
the  company  further  time,  under  Civ.  Code, 
art.  2047.  Consulting  its  own  legal  adviser, 
the  very  able  and  efficient  dty  attoni^,  the 
board  was  Informed  that  In  his  oplnon  the 
city  would  ultimately  wto  the  suit;  that;  al- 
though he  did  not  think  any  writ  of  Injunc- 
tion restratoing  the  board  from  sewerage 
construction  should  Issue  from  either  the  state 
or  United  States  courts,  he  could  not  foresee 
what  steps  might  be  taken  by  the  company 
or  Its  bondhotdras  for  tbe  purpose  of  so  re- 
straining the  board;  that,  If  an  Injunction 
should  issue  from  the  state  court.  It  could 
be  bonded,  but  if  one  should  issue  ftom  the 
United  Stotes  court,  it  could  not  be  bonded; 
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that  In  case  of  proceedings  In  the  United 
States  court  and  an  appeal  to  the  supreme 
court  of  the  United  States,  the  litigation 
might  last  for  two  or  three  years;  and,  final- 
ly, In  answer  to  the  Inquiry  made  hy  the 
hoard,  whether,  unds  existing  condltlona, 
the  tKwrd  should  advertise  for  bids  for  the 
construction  of  the  new  sewerage  system, 
without  any  effort  to  secure  the  rights,  if 
any,  and  the  property,  of  the  New  Orleans 
Sewer  Oompany,  he  stated.  "My  advice  In  the 
premises  Is  that  the  board  should  use  every 
effOTt  to  obtain  an  amicable  settlement  of  the 
pending  llttgatltm,  and  acquire  whatever 
right,  if  any,  and  property  the  company  may 
have,  and.  In  case  such  eflc^s  fall,  the  suit 
should  be  energetically  prosecuted  to  a  con< 
elusion."  And  that  the  dty  attorney  has 
found  no  reason  to  change  the  opinion  thus 
expressed  Is  shown  by  the  fact  that,  whilst 
he  has  ably  and  earnestly  argued  on  bebalf 
of  the  city  its  case  against  the  sewer  com- 
pany, he  has  also  testified  as  a  witness  that 
the  contract  entered  Into  by  the  sewCTage 
and  water  board  was  In  his  opinion  advisable, 
that  the  price  agreed  on  was  reasonable,  and 
that  the  action  of  the  board  In  the  premises 
was  wise  and  Judicious. 

Basing  Its  action,  therefore,  in  so  far  as 
the  availability  and  pecuniary  value  of  the 
tangible  property  was  concerned,  upon  the 
advice  of  civil  engineers  of  the  highest  stand- 
ing, employed  and  paid  tot  that  service,  and, 
in  so  far  as  the  claims  of,  and  the  pending 
litigation  with,  the  sewer  company  were  con- 
cerned, upon  the  advice  of  counsel,  upon 
whom,  under  the  law,  and  from  any  other 
point  at  view,  It  was  fully  authorized  to  rely, 
the  board,  after  some  negotiations,  in  which 
the  sewer  company  demanded  $400,000,  final- 
ly, upon  February  20,  1002,  closed,  by  its 
ratification,  subject  to  the  action  of  the  dty 
council,  a  contract  which  had  been  agreed 
on  between  Its  executive  committee  and  the 
sewer  company,  to  the  following  effect:  "The 
sewerage  and  water  board  to  pay  the  New 
Orleans  Sewer  Company,  •  •  *  In  cash, 
the  sum  of  $295,000,  with  a  warranty  of  sat- 
isfaction, by  the  board,  of  all  taxes  unpaid 
and  legally  due  by  said  company  to  the  city 
of  New  Orleans  or  the  state  of  Louisiana, 
on  said  property,  and  a  pledge  to  ^ect  im- 
mediate settlement  of  the  suit  now  pending 
in  the  civil  courts  for  the  forfeiture  of  the 
charter  and  franchise  of  New  Orleans  Sewer 
Company."  The  taxes  referred  to  amount  to 
$9,173.20;  so  that  the  total  price  agreed  on 
was  $301,173.20.  A.nd  the  contract  so  made 
was  ratified  by  the  city  council  a  few  weeks 
later.  It  may  be  remarked,  In  concluding 
this  resum€  of  the  facts  and  of  the  evidence 
adduced,  more  particularly  in  the  case 
igainst  the  sewerage  and  water  board,  that, 
the  two  plaintiffs  having  taken  the  stand  ai 
witnesses,  Mr.  Brenuan  testifies.  In  substance, 
that  his  principal  ground  of  complaint  In 
bringing  the  suit  was  that  the  board  was 
about  to  pay  too  much  for  the  property  to  be 


acquired;  that  he  would  have  been  willing 
for  it  to  have  paid  $200,000,  "but  $96,000 
for  the  franchise  was  too  much;"  and  Mr. 
Donglas  testifles  that  be  does  not  believe  In 

sewerage. 

Opinion. 

There  Is  no  sugg^tion  in  the  pleadings 
that  the  sewerage  and  wat«  board  or  the  city 
council  were  actuated  by  any  corrupt  mo- 
tives In  mating  and  ratifying  the  contract 
which  is  here  attacked;  nor  la  it  specifically 
charged  that  they  have  been  guilty  of  gross 
neglect  of  duty,  extravagance,  or  misconduct, 
though  this  latter  charge  may,  perhaps,  be 
inferred  from  other  allegations.  The  grounds 
of  complaint  are  (1)  that  the  board  Is  with- 
out authority  to  buy  the  property,  and  (2> 
that  the  price  is  too  high.  Under  article  321 
of  the  constitution,  it  was  competent  for  the 
general  assembly  to  have  proposed  an  amend- 
ment to  that  Instrument,  without  regard  to 
sny  petition  from  the  taxpayers  of  New  Or- 
leans; and  the  validity  of  an  amendment, 
proposed  as  the  general  assembly  had  the 
right  to  propose  It,  and  adopted,  as  the  elect- 
ors throughout  the  state  had  the  rigiit  to 
adopt  It,  is  In  no  manner  affected  by  any  peti- 
tion which  may,  previously,  have  been  pre- 
sented to  a  municipal  council  or  to  the  gen- 
eral assembly.  Assuming,  then,  for  the  pur- 
poses of  the  ai^um^t,  that  when  the  tax- 
payers of  New  Orleans  asked  that  a  tax  be 
levied  for  the  "construction,"  throughout  the 
city,  of  a  free  sewerage  ^stem,  the  language 
was  selected  with  the  deliberate  purpose  of 
restilctlng  the  use  of  the  money  to  be  raised 
to  "construction,"  and  of  preventing  Ita  use, 
no  matter  how  advantageous  It  might  be,  in 
the  purchase  of  sewers  already  constructed, 
it  nevertheless  remains  tbt;  ';  an  amendment 
to  the  constitution  has  been  proposed  and 
adopted  whereby  the  sew^age  and  wat^ 
board  Is  established  and  Is  authorised  to  use 
the  proceeds  of  the  tax  In  jquestiw  In  ac- 
quiring, whether  by  construction  or  other- 
wise, "in  the  name,  and  for  the  benefit,  of 
the  city  of  New  Orleans,  the  plant  and  fran- 
chises of  any  water  or  sewerage  companies 
In  the  city  of  New  Orleans,"  subject  only  to 
the  condition  that  any  contract  having  that 
purpose  in  view  shall  be  ratified  by  the  city 
council.  If  the  taxpayers  had  any  reason  to 
complain  that  the  amendment  did  not  cor- 
rectly Interpret  their  petltlwi,  their  remedy 
was  to  have  made  that  fact  known  be- 
fore It  was  proposed,  or  to  have  defeated  It 
when  it  was  submitted  to  the  electms  for 
adoption.  It  Is  not,  however,  suggested  that 
there  was  any  complaint,  or  that  any  effort 
was  made  in  cither  of  the  directions  Indicat- 
ed, and  It  is  fair  to  siQ>poBe  that  It  was  cm- 
sidered  desirable  that  It  should  be  made  dear 
that  the  proceeds  of  the  tax  to  be  levied 
might  be  used  for  the  purchase,  as  well  as 
the  construction,  of  a  sewerage  plant,  and  It 
was  made  clear,  accordingly,  and  beyond  re- 
calL  It  Is  said  that  the  language  of  the 
amendmmt  does  not  apply  to  the  property  of 
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the  sewer  company,  because  that  property 
doee  not  constltate  a.  "plant,"  but  consists, 
mainly,  of  some  thonsaiHls  of  feet  of  con- 
structed sewers  not  yet  connected  with  any 
machinery  or  other  apparatus;  and  we  are 
referred  to  certain  testimony  to  the  effect 
that  the  pumping  station,  with  the  machin- 
ery, pumps,  etc.,  of  the  waterworks  company, 
are  the  "plant"  of  that  company.   The  con- 
clu8l(Hi  to  be  drawn  from  this  argument  and 
llliistratlon  Is  that  If  the  building,  machinery, 
pumps,  etc..  thus  referred  to  should  be  burn- 
ed, or  otherwise  destroyed,  the  waterworks, 
company  would  be  without  a  "plant,"  or  any 
other  property,  that  the  sewerage  and  water 
board  would  be  authorized  to  buy.    We  do 
not  concur  In  this  view,  and  we  should,  prob- 
ably, be  doing  injustice  to  the  witnesses  by 
BO  interpreting  their  testimony.    A  building 
In  which  engines  and  pumps  are  established 
for  the  distribution  of  water,  but  from  which 
there  are  no  pipes  or  conduits  leading,  may 
be  called  a  waterworks  plant,  and  a  system 
of  pix>es  Intended  for  the  distribution  of  wa- 
ter, but  with  no  provision  by  which  that  dls- 
tribntlMi  can  be  made,  may,  with  equal  pro- 
priety, be  so  called;   and  In  neither  case 
would  the  misnomer  be  more  serious  than  if 
we  should  call  an  animal,  otherwise  a  horse, 
by  that  name,  though  he  should  come  Into 
the  world  with  bnt  two  legs,  or  should  lose 
all  of  his  legs  after  his  arrival.    So  far  as 
the  Instant  case  Is  concerned,  the  word 
"plant"  is  used  In  the  amendment  to  the  con- 
stitution with  direct  and  unmistakable  refer- 
ence to  one  waterworlES  company  and  one 
sewer  company  (for  there  are  no  others  in 
Kew  Orleans),  and  Id  order  to  designate  the 
physical  means,  such  as  they  are,  which 
those  particular  companies  have  provided  for 
the  accomplishment  of  the  ends  for  which 
they  were  established.   And  It  is  sufficient 
for  that  purpose. 

Considering  the  remalnlug  ground  upon 
which  the  plaintiffs  rest  their  action,  I.  e., 
that  the  price  which  the  defendant  has  agreed 
to  pay  for  the  property  Is  excessive.  It  will 
be  observed  that  ;the  constitution,  as  amend- 
.  ed,  In  conferring  authority  on  the  sewerage 
aud  water  board  to  acquire  the  "plant  and 
franchises"  of  any  sewerage  companies.  Im- 
poses no  other  restriction  or  limitation  than 
that  the  acquisition  shall  be  ratlQed  by  the 
dty  council.  There  Is  no  provision  as  to  the 
manner  of  the  acquisition,  or.  If  it  should  be 
by  purchase,  as  to  the  price  or  terms  of  pay- 
ment.  Whether,  therefore,  such  property 
should  be  purchased  at  all,  and.  If  bo,  at  what 
price,  and  on  what  terms,  are  matters  that 
are  left  by  the  same  high  authority  from 
which  this  court  receives  Its  jurisdiction  to 
the  discretion  of  the  board  and  of  the  city 
CounclL  "This  discretion,"  says  Mr.  Dillon, 
"where  It  le  conferred,  or  exists,  cannot  be 
Jndlclally  Interfered  with  or  questioned,  ex- 
cept where  the  power  Is  exceeded,  or  fraud 
la  Imputed  and  shown,  w  there  is  a  manifest 
invasion  of  private  rights.   Thus,  where  the 


law  or  charter  confers  upon  the  city  council 
or  local  legialature,  power  to  determine  upon 
the  expediency  or  necessity  of  measures  re- 
lating to  the  local  government,  their  judg- 
ment upon  matters  thus  committed  to  them, 
whilst  acting  within  the  scope  of  thdr  au- 
thority, cannot  be  controlled  by  the  courts. 
In  such  a  case,  the  decision  of  the  proper  cor- 
porate Iwdy  Is,  In  the  absence  of  fraud,  Ona) 
and  conclusive,  unless  they  transcend  their 
powers."  (Italics  by  Dillon.)  Dill.  Mtm. 
Corp.  pp.  151,  152,  8  94.  The  same  doctrine 
Is  somewhat  differently  stated  as  follows: 
"The  general  rule  Is  that,  where  legislative 
or  discretionary  powers  are  conferred  upon 
municipal  corporations,  the  courts  will  not  in- 
terfere, unless.  In  the  exercise  of  such  discre- 
tion, there  Is  fraud,  manifest  oppression,  or 
gross  abuse  •  •  *.  The  courts  will  not 
restrain,  control,  or  coerce  the  action  of  a 
municipal  corporation  on  the  ground  that  It  is 
merely  imwlse.  extravagant,  or  erroneous,  or 
a  mistake  of  judgment."  20  Am.  &  Eng.  Enc. 
Lew  (2d  Ed.)  pp.  1229,  1230,  and  notes.  And» 
whether  stated  in  the  one  way  m'  the  other. 
It  dnds  support  In  the  jurisprudence  of  this 
court  and  of  the  country.  First  Municipality 
V.  Peas^  2  La.  Ann.  542;  Certain  Inhabitants 
of  Melpomene  St.  v.  City  of  New  Orleans,  14 
La.  Ann.  462;  Cannon  t.  Same,  27  La.  Ann. 
16;  Watson  v.  TurnbuU,  84  La.  Ann.  8S6; 
Handy  t.  City  of  New  Orleans,  39  La.  Ann. 
112,  1  South.  598;  Couery  v.  Waterworks 
Co.,  41  La.  Ann.  910,  7  South.  8;  New  Or- 
leans Gaslight  Co.  V.  City  of  New  Orleans, 
^  La.  Ann.  192,  7  South.  559;  Johnson  v. 
Same,  106  La.  161.  29  South.  355;  Hughes 
V.  Board  (not  yet  offlclolly  reported)  32  South. 
218;  Semmes  v.  City  of  Columbus,  19  «a. 
471;  Shannon  v.  O'Boyle,  51  Ind.  566;  City 
of  Athens  t.  Camak,  75  Oa.  429;  Balrd  v. 
Mayor,  etc.,  96  N.  Y.  667.  In  the  present 
Instance,  the  sewerage  and  water  board  did 
not  exceed  Its  powers  In  contracting  for  the 
purchase  of  the  property  In  question.  There 
Is  no  fraud  imputed  to  it,  or  shown;  nor  Is 
there  any  Invasion  of  private  right,  manifest 
oppression,  or  gross  abuse.  The  board  Is 
composed  of  the  nine  members  constituting^ 
the  drainage  commission,— that  Is  to  say,  the 
mayor  of  the  city,  the  chairmen  of  the  coun- 
cil committees  on  finance,  budget,  and  water 
and  drainage;  the  president  and  two  mem- 
bers, selected  by  It,  of  the  board  of  commis- 
sioners of  the  Orleans  levee  district;  and  the 
president  and  one  member,  selected  by  it,  of 
the  board  of  liquidation  of  the  city  debt,— 
to  whom  are  added  seven  property  taxpayers, 
appointed  by  the  mayor  of  the  dty,  from  Mme 
to  time;  for  terms  of  12  years,  being  one  from 
each  municipal  district;  thus  making  16  mem- 
bevB,  of  whom  It  was  necessary  to  have  ob- 
tained the  assent  of  12,  as  also  the  assent 
of  a  majority  of  the  members  of  the  dty 
council,  for  tiie  purposes  of  the  contract  In 
question.  These  citizens  have  attained  their 
present  hl^  and  responsible  positions,  wheth- 
er elected  or  appointed  thereto,  because  thej 
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bave  tbe  coDfldence  of  Uw  eomnmntty  In 
which  they  lire,  and.  In  tbe  attnuitkm  of  that 
«iinmuuity,  are  competent  to  dlBcbarge  tbe 
duties  of  those  positions.  In  orda  fairly  to 
Judge  the  particular  action  which  la  here 
nude  the  subject  of  complaint,  it  la  to  be 
borne  In  mind,  that  tbe  people  of  New  Or- 
leans are  not  only  demanding  a  system  of 
sewerage,  bnt  are  demanding  that  It  be 
speedily  provided  i  and  we  are,  then,  to  ask 
-whether  any  one  situated  aa  were  those  up<»i 
whcnn  rests  the  burden  ot  satisfying  that  de- 
mand would  have  done  better,  or  oQiwwlse, 
than  was  doae  by  them.  They  sought  the 
best  expert  advice  obtainable  as  to  tbe  availa- 
bility, for  tbe  purpoaea  of  the  sewerage  sys- 
tem which  has  boeai  adopted,  and  aa  to  tbe 
«ash  value,  of  tbe  aewexa  which  bad  been  al- 
ready constructed,  and  of  other  property 
whldi  had  been  acqnlred  for  a  similar  pur- 
pose, and  tbey  consulted  the  legal  adviser  a»- 
^ned  to  them  by  law  as  to  the  status  and 
possible  efTect  upon  their  future  operations  of 
'Certain  litigation  in  which  the  right  of  a  pri- 
vate corporation  to  establish  and  maint^ 
sewera  In  New  Orleans  was  Involved.  They 
w«it  further,  and  Invited  the  public,  whom 
they  are  mdeavning  to  serve,  to  participate 
in  their  ddlberations,  and,  after  a  most  care- 
ful conalderatkm  at  flie  aubject,  they  acted 
upon  the  Information  and  advice  so  obtained- 
It  la  true  that  there  was  no  otiier  v^^vper 
course  for  them  to  have  pursued,  and  If  this 
court  should  undertake  to  discharge  the  du- 
ties i^lch  the  constltntlon  has  tanposed  iqkhi 
them  it  could  not,  properly,  do  othowlse  Qion 
aa  they  have  done;  that  Is  to  say.  Institute 
what  It  might  believe  to  be  a  competent  In- 
vestlgatl(Hi  of  tbe  phyalcal  and  legal  questions 
presented,  and  then  act  In  accordance  with  Its 
best  Jndginait  But  the  right  and  antb<»1ty 
to  detvmlne  bow  to  atabllsh  a  system  of 
sewerage  In  New  Orleans,  with  whom  to  con- 
tract^ what  proporty  to  acquire,  and  how  best 
to  expmd  the  money  to  be  raised,  are  maty 
tcrs  which,  happl^,  are  not  confided  to  this 
court,  but  to  the  sewrarage  and  drainage  board 
and  tbe  dty  counclL  And,  It  appearii^  that 
those  bodies  have  acted  within  the  scope  <tf 
tbe  authority  conferred  upon  them,  honestly, 
carefully,  and  In  good  faltb,  those  for  whom 
th^  have  acted  are  bound  as  a  sln^e  indi- 
vidual would  be  bound  under  like  circumstan- 
ces. If  there  is  any  law  In  ttds  state  under 
which  a  contract  ao  made  can  be  annulled, 
for  no  other  reason  than  because  the  price 
paid  Is  thought  to  be  excessive,  our  attentltm 
has  not  been  called  to  It.  Beyond  this,  it 
could,  perhaps,  be  shown  that  the  contract  In 
question  presents  the  easenthil  features  of  a 
"transaction  or  compromise."  which  Is  declar- 
ed to  be  "an  agreement  between  two  ve  more 
persona,  who,  for  preventing  or  putting  an 
end  to  a  law  suit,  adjust  their  dlllerencefl,  by 
mutual  consmt  In  the  manner  which  they 
agree  on,  and  which  every  one  of  them  pre- 
fers  to  the  of  gaining,  balanced  by  the 
danga  of  losing.*'  Civ.  Code,  art.  8071.  And 


eonecrnlng  which  agreementa  It  Is  pcovlded 
that  thegr  have,  "between  the  intoested  par- 
ties a  force  equal  to  the  authority  of  the  tlUns 
adjudged.  They  cannot  be  attacked  for  error 
of  law  or  for  lealon.  *  •  •"  Id.  aOTM. 
We  tbKef<we  cwclnde  that  ttie  contract  tn 
qnesUon  should  be  sustained  aa  valid  mud 
binding,  and  that  the  demands  of  the  plain- 
tiffs, Brennan  and  Douglas,  should  be  reject- 
ed. In  this  situation,  it  would  seem  tlut  tbe 
suit  broi^t  by  the  city  against  tiie'aswer 
company  must  abate,  since  the  city  has 
quired  by  contract  all  that  it  daims  In  tbtLt 
suit,  uid«  by  the  same  contract,  la  bonnd. 
with  the  sewerage  and  wat»  board,  to  "ef- 
fect the  immediate  aettlemenf  thereof.  If. 
however,  further  actton  by  this  court  abcrakl 
be  cMisidered  necenary,  it  may  be  token  In 
the  future. 

Vot  these  reasons.  It  is  ordered,  adjodsed, 
and  decreed  that  the  Judgment  appealed  from. 
In  favor  of  the  fdalntlffs,  James  A.  Brennan 
end  Jamea  H.  Douglas,  and  against  the  de- 
fendant tbe  aewenge  and  wata  board,  be 
annulled,  avoided,  and  revoaed,  uid  tbat 
there  now  be  Judgment  In  favor  of  the  said 
defoidant  and  againat  said  plalntllEs,  r^ect- 
ing  the  demands  of  the  latter,  at  their  ooat 
In  both  courts. 

On  AppUcatlon  for  Behearlng. 

(June  80,  1902.) 

In  this  ease,  It  la  ordered,  adjudged,  and 
decreed  that  the  decree  h«^iOfore  entered  be 
supplemented  by  the  addltUm  of  tiie  follow- 
ing, to  wit:  "It  la  further  ordered,  adjnd^red, 
and  decreed  ttiat  the  Ju(U:ment  ai^ealed  frmn, 
tai  favor  of  said  platotllfa,  Jamea  A.  Brennan 
and  Jamea  H.  Douglas,  and  against  the  New 
Orleans  Sewer  Company  and  the  board  of 
liquidation  of  the  dty  debt,  be  annulled, 
avoided,  and  revmed,  and  tbat  fliere  now  be 
Judgment  in  fiivor  of  said  defoidanto  and 
against  said  plalntlffis,  rejecttog  the  denwnda 
of  the  latter  and  dissolving  the  injunction  is- 
sued at  their  instance,  at  tbe  coat  at  said 
plaintiffs  to  both  courte."  , 


WOODROOF  V.  HUNDLEY. 

(Supreme  Court  of  Alabama.    Jnne  3,  1902.) 

■WILLS— EXECUTION— PRIMA  FACIE  PROOF— 
BTVIDENCK— DECLARATIONS  OF  TES- 
TATOR—IN  STRUCmONa 

1.  On  a  will  coDteat,  propcmeDt,  to  render 
the  will  admissible  in  evidence,  most  show 
prima  facie  its  due  execntion. 

2.  On  a  will  contest  proponent  proved  tb« 
death  ot  testatrix,  the  genuineness  of  iur  sig- 
nature, the  death  of  those  whose  names  ap- 
peared Bs  attesting  witnesses,  and  the  genu- 
iDeue.ss  of  their  signatures.  A  witness  testified 
that  Bhe  was  In  the  room  when  the  attorney 
and  attesting  witneasea  came  to  attend  to  th« 
execution  of  the  will:  that  she  left,  but  on  rv~ 
tuming,  an  hoar  later,  she  saw  the  will  on  th« 
table,  signed,  etc.  HOi,  that  there  was  a  prima 
facie  itho\t-lni;  of  doe  execntion. 

8.  The  testimoay  was  admissible,  tboosli  the 
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■witness  was  not  ia  the  room  dorioK  the  writing 
<tt  the  will,  and  did  not  see  it  signed  by  any 
-one. 

4.  It  waa  proper  not  to  admit  declarations  of 
testatrix  that  Uie  will  la  qaefitioQ  was  not  her 
■will. 

5.  It  was  proper  not  to  admit,  as  tending  to 
show  revocation,  erideDce  that  testatrix  had, 
before  her  death,  conveyed  certain  property,  or 
that  she  had  offered  or  attemtited  to  aeu  certain 
other  property,  or  that  certain  beneficiaries 
named  tn  the  will  were  not  of  kin  to  her  or 
were  dead,  or  that  there  had  been  a  change  in 
the  testatrix's  church  relations,  or  that  an  es- 
trangement between  the  testatrix  and  the  con- 
testant's father  bad  passed  away  some  time 
before  ha  death. 

6.  The  court  refused  to  charge  that  if  the 
jury  found  from  the  evidence  that  it  were  as 
reasooable  to  infer  that  the  alleged  attesting 
wltneases  to  the  aUeged  will  snbscribed  their 
names  thereto  oat  of  testatrix's  presence,  as 
that  any  two  of  them  subiicribed  their  names  in 
her  presence,  then  they  might  find  in  favor  of 
the  contestant.  Hetd,  that  the  instruction  was 
mtsleadiug.  in  tfast  the  rule  la  that  If  any  the- 
ory consistent  with  the  validity  of  the  wUl  can 
be  suggested,  wiiieh  appears  to  the  court  to  be 
as  probable  as  the  theory  on  which  the  argu- 
ment for  the  invalidity  is  based,  the  will,  as 
found,  must  be  maintained. 

Appeal  from  probate  court,  Limestone  coun- 
tju  James  E.  Horton,  Judge. 

Proceedings  for  the  probate  of  the  will  of 
Mary  Ann  Walton,  deceased.  From  a  Judg- 
ment tor  proponent,  contestant  James  W. 
Woodroof  appeals.  Affirmed. 

James  W.  Woodroof.  one  of  the  next  of  kin 
of  said  Mary  Ann  Walton,  filed  his  contest 
for  the  probate  of  said  will,  and  assigned  the 
following  grounds  therefor:  '11)  That  the 
Instrument  in  writing  propounded  by  John 
Hundley  as  the  last  will  and  testament  of 
said  Mary  A.  Walton,  deceased,  waa  not  duly 
«*xecnted  as  her  last  wUl  and  testament  (2) 
Tliat  said  Instrument  in  writing  was  revoked 
by  the  said  Mary  A.  Walton,  deceased,  by 
another  Instrument  In  writing  subsequently 
■executed  In  the  presence  of  witnesses  as  re- 
quired by  law  by  said  Mary  A.  Walton,  de- 
ceased, as  and  for  her  last  will  and  testa- 
ment (3)  That  said  Instrument  was  procur- 
ed by  fraud  and  undue  influence  exerted  upon 
said  Mary  A.  Walton,  deceased.  (4)  That 
said  Instrument  was  revoked  by  said  Mary  A. 
Walton  by  another  Instrument  In  writing  auh- 
sequently  executed  by  said  Mary  A.  Walton 
In  the  presence  of  witnesses  as  required  by 
law.  (S)  That  at  the  date  of  said  Instrument 
In  writing  said  Mary  A.  Walton's  physical 
and  mental  condition  was  such  as  to  render 
her  Incapable  of  executing  a  valid  last  will 
and  testament  (6)  That  said  Instrument  In 
writing  was  revoked  by  said  Mary  A.  Walton 
by  tearing  the  same  apart  with  the  intention 
of  revoking  It."  Each  of  the  witnesses  whose 
names  were  affixed  to  said  wlU  as  attesting 
witnesses  were  shown  to  be  dead.  The  pro- 
ponent proved  the  death  of  the  testatrix,  the 
genuineness  of  her  signature  attached  to  said 
win,  the  death  of  the  three  witnesses  whose 
names  appeared  as  attesting  witnesses,  and 
the  genuineness  of  their  signatures,  and  also 
introduced  evidence  tending  to  show  that  Um 


will  off^ed  for  probate  was  executed  by  the 
testatrix  in  NaabviUe,  Tenu.,  Just  before  she 
was  going  to  undergo  a  serious  operation,  and 
that  it  was  prepared  for  her  by  an  attorney 
In  Nashville;  her  idea  being,  as  stated,  that 
not  knowing  whether  or  not  she  would  sur- 
vive the  op«'atIon,  she  wished  to  have  her 
property  disposed  of  as  she  desired.  This  will 
was  executed  on  the  11th  of  September.  1878. 
Mrs.  Fannie  M.  Htmdiey,  a  wituess  for  the 
proponent,  testMed  that  she  had  known  the 
testatrix  since  1854;  that  she  was  a  legatee 
and  devisee  under  the  will;  that  she  accom- 
panied the  testatrix  to  Nashville  when  she 
went  for  the  purpose  of  having  the  operation 
performed.  She  then  testified  to  having  oc- 
cupied the  same  room  with  the  testatrix,  and- 
was  In  said  room  when  the  attwney  and  the 
witnesses  whose  names  were  signed  as  at- 
testing witnesses  came  to  the  room  for  the 
purpose  of  having  the  will  executed;  that  a 
few  minutes  after  these  persons  entered  she 
retired  from  the  room,  and  was  absent  for  an 
hour  or  more;  that  as  she  was  returning  to 
the  room  she  met  said  persons  coming  from 
the  room  of  Miss  Walton;  that  when  she  en- 
tered the  room  she  saw  a  table  near  Miss 
Walton's  bed,  and  lying  on  said  table  she 
saw  the  will  which  Is  sought  to  be  probated; 
that  the  last  page  of  said  will  was  exposed, 
and  she  saw  the  signature  of  Miss  Walton 
affixed  thereto,  and  also  those  of  the  attesting 
witnesses,  but  she  was  not  present  when  said 
will  waa  signed,  and  when  the  witnesses 
whose  names  were  algned  thereto  signed  it. 
The  c<KiteBtant  separately  objected  to  each 
portion  of  this  witness'  teetlmony,  ae  stated 
above,  upon  the  ground  that  she  was  not  In 
the  room  at  the  time  of  the  writing  of  the 
will,  or  when  It  was  signed  by  the  testatrix 
or  either  of  the  attesting  witnesses.  The 
court  overruled  each  of  such  objections,  and 
to  each  of  these  rulings  the  contestant  sepa- 
rately excepted.  The  contestant  sought  to  in- 
troduce in  evidence  certain  statements  made 
by  the  testatrix  to  tlw  effect  that  the  will 
which  she  had  executed  In  Nashville  was  not 
her  will,  and  also  that  I>efore  her  death  she 
had  conveyed  certain  property  or  had  offered 
to  sell  other  propvty  which  was  disposed  of 
In  said  will;  that  certain  of  the  beneficiaries 
named  In  the  will  were  not  of  kin  to  her, 
while  the  testatrix  was  a  half-sister  of  the 
contestant's  father;  and  also  that  the  es- 
trangement which  had  existed  between  the 
testatrix  and  the  contestant's  father  had  been 
adjusted  and  passed  over  some  time  before 
her  death;  and  also  that  there  had  been  a 
change  in  the  church  relations  of  the  testa- 
trix. To  each  portion  of  this  testimony,  as 
offered  by  the  contestant,  the  proponent  sepa- 
rately objected.  The  court  sustained  each  of 
such  objections,  and  refused  to  allow  the  in- 
troduction of  such  testimony,  and  to  each  of 
such  rulings  the  contestant  separately  ex- 
cepted. The  evidence  as  to  the  revocation  of 
the  will  of  the  testatrix  was  substantially  the 
same  as  was  shown  on  the  former  appeal  in 
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this  case,  and  special  reference  is  here  made 
to  the  facts  pertaining  thereto,  as  found  In 
said  report,  which  Is  found  In  127  Ala.  642, 
29  South.  98.  The  court,  at  the  reqa^t  of 
the  proponent,  gave  to  the  Jury  the  following 
written  charges,  to  the  giving  of  each  of 
which  the  contestant  separately  excepted: 
"(2)  I  charge  you,  gentle'men  of  the  Jury,  that 
there  Is  no  evidence  bef<we  you  to  support 
the  second  ground  of  contest  (3)  I  charge 
you,  gentlemen  of  the  Jury,  that  there  Is  no 
evidence  before  you  to  support  the  fourth 
ground  of  contest  (4)  I  charge  you,  gentle- 
men of  the  Jury,  that  there  Is  no  evidence 
before  you  to  support  the  fifth  ground  of  con- 
test. (5)  I  charge  you,  gentlemen  of  the  Jury, 
■that  there  is  no  evidence  before  yon  to  sup- 
ptHt  the  sixth  ground  of  contest."  Among 
the  other  charges  requested  by  the  contestant, 
and  to  the  refusal  to  give  each  of  which  the 
contestant  separately  excepted,  was  the  fol- 
lowing: "(13)  If  the  Jury  And  from  the  evi- 
dence that  It  Is  as  reasonable  to  Infer  that 
the  alleged  attesting  witnesses  to  the  paper 
offered  In  evidence  as  the  last  will  of  Mary 
Ann  Walton,  deceased,  subscribed  their  names 
thereto  out  of  her  presence,  as  that  any  two 
of  them  subscribed  their  names  In  her  pres- 
ence, then  they  may  find  In  favor  of  the  con- 
testant" 

R.  W.  Walker,  Milton  Humes,  and  W.  T. 
Sanders,  for  appellant  Thos.  C.  McClellan 
and  Oscar  B.  Hundley,  for  appellee. 

TYSON,  J.  There  was  but  one  Issue  of 
fact  for  the  determination  of  the  Jury  on  the 
trial  of  this  case,  notwithstanding  there  were 
numerous  grounds  of  contest  interposed.  That 
issue  was  whether  the  evidence  offered  by 
the  proponent  was  sufficient  to  authorize  the 
Jury  to  find  that  the  will  was  duly  executed. 
Ooofessedly,  If  the  will  was  properly  admit- 
ted in  evidence,  the  Jury  had  the  right  to 
so  find.  So,  then,  preliminary  to  the  intro- 
duction of  the  will  in  evidence,  It  was  In- 
cumbent upon  proponoit  to  show  prima  fade 
Its  due  execution.  This  he  did  when  he 
made  proof  of  the  death  of  the  testatrix,  the 
genuineness  of  her  signature,  the  death  of 
the  three  persons  whose  names  appear  as 
attesting  witnesses,  and  the  genuineness  of 
their  signatures,  when  coupled  with  the  cir- 
cumstances testified  to  by  Mrs.  Hundley. 
Woodruff  V.  Hundley,  127  Ala.  640,  29  South. 
98. 

But  It  Is  insisted  that  Mrs.  Hundley's  tes- 
timony was  Irrelevant,  and  should  not  have 
been  admitted.  This  insistence  seems  to  be 
predicated  upon  the  theory  that  she  was  not 
in  the  room  at  the  time  of  tbe  writing  of 
the  will,  or  when  It  was  signed  by  any  one. 
In  other  words,  she  did  not 'see  its  execu- 
tion. We  do  not  understand  the  rule  to  be, 
when  the  attesting  witnesses  are  dead,  that 
all  the  circumstances  tending  to  show  their 
attestation  in  the  presence  of  the  testator 
cannot  be  proven.  Tbe  establishment  of  that 
fact,  we  take  It  may  be  proven  by  circum- 


stances as  well  as  by  direct  or  positive  evi- 
dence. Indeed,  were  the  witnesses  livings 
the  fact  of  their  attestation  in  the  presence 
of  tbe  testator,  when  controverted,  we  doubt 
not.  might  be  shown  by  circumstantial  evi- 
dence. Otherwise,  proof  of  the  execution  of 
a  will  would  be  restricted  to  the  testlmtmy 
of  the  witnesses  attesting  It  and  its  probate 
dependent  upon  their  veracity.  Such  a  rule- 
would  place  It  In  the  power  of  a  single  wit- 
ness to  defeat  its  probate  and  effectually  de- 
stroy it  Indeed,  this  result  would  follow 
should  the  witnesses,  though  honest  and 
truthful,  be  imable  to  recall  tbe  fact  of  at- 
tratatlon  In  the  presence  of  the  testator.  The- 
circumstances  bearing  upon  tbe  execution  of 
the  will,  as  detailed  by  Mra.  Hundley,  w^ere 
clearly  competent. . 

The  evidence  with  respect  to  the  revoca- 
tion of  the  will  by  tearing  was  substautlally 
the  same  on  tids  trial  as  upon  the  fonner. 
In  our  opinion  heretofore  we  held,  after  a 
careful  and  thoi»ugh  consideration  of  the 
question,  that  no  act  of  revocation  had  been 
shown,  and  that  ail  dectaratlohs  of  the  tes- 
tatrix subsequent  to  the  making  of  tbe  ylll 
tending  to  show  that  she  had  revoked  it 
were  clearly  Incompetent  We  adhere  to 
what  we  said  In  that  opinion  upon  this  ques- 
tion, as  well  as  upon  the  one  Involving  the 
proof  of  Its  execution.  There  was  no  error 
In  the  exclusion  of  the  declarations  of  the 
testatrix  offered  by  the  contestant  So,  too, 
the  fact  that  the  testatrix  had,  before  bo- 
death,  conveyed  certain  property,  or  tliat  she 
bad  offered  or  attempted  to  sell  certain  oth- 
er property,  or  that  certain  beneficiaries  nam- 
ed In  the  will  were  not  of  kin  to  her  or 
were  dead,  or  that  there  bad  been  a  change 
In  tbe  testatrix's  church  relations,  or  the 
estrangement  between  the  testatrix  and  tbe 
contestant's  father  had  passed  away  some 
time  before  her  death,  were  Incompetent. 
None  nor  all  of  these  things  were  nor  could 
be  evidence  of  a  revocation. 

The  assignments  of  error  are  so  numerous 
that  It  Is  impracticable  to  treat  each  of  them 
separately.  However,  all  of  those  Insisted 
upon  In  argument,  and  based  upon  excep- 
tions reserved  to  the  admission  and  exclusion 
of  testimony,  are  disposed  of  by  what  we 
have  said.  We  have  only  left  for  consider- 
ation written  charges  given  at  tbe  request 
of  the  proponent  and  those  refused  to  the 
contestant  As  to  those  given  for  proponent 
there  was  clearly  no  error.  There  was  an 
entire  absence  of  'evidence  to  support  the 
grounds  of  contest  designated  in  each  of 
them.  As  to  those  refused  to  contestant,  on- 
ly one  is  insisted  upon,— No.  13.  This  charge 
was  clearly  misleading,  If  not  wholly  bad. 
The  rule  Is,  "If  any  theory  consistent  with 
tbe  validity  of  the  will  can  be  suggested 
which  appears  to  the  court  to  be  as  probable 
as  the  theory  on  which  tbe  argument  for  the 
Invalidity  is  based,  the  will  as  found  must 
be  maintained."  Bamewall  V.  Marrelt  lOS 
Ala.  879,  380,  18  South.  831. 
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There  Is  no  error  in  the  record,  and  the 
decree  of  the  probate  court  admitting  the 
will  to  probate  Is  afflrmed. 


SHEATS  T.  SCOTT. 
^Supreme  Coart  of  Alabama.-  June  10,  1902.) 

MORTOAOB3— CONSIDERATION— CONDITION- 
AL. DELIVERY— MODIFICATION— TITLE 
—ADMISSIONS— ETIDBNCB. 

1.  IVhere,  in  an  action  to  require  a  mortgage 
to  be  surroidMred  and  canceled,  defendant 
claims  soIelT  through  plaintiff  under  the  mort- 
sage,  plaintifTs  Interest  in  the  property  stands 
Admitted,  and  need  not  be  proved. 

2.  Where  a  judgment  was  recovered  against 
plaintiff  and  defendant  as  sureties  on  the  bond 
of  a  postmaster,  and  plaintiff  agreed  to  pay 
one-half  if  defendant  secnred  a  settlement  of 
the  judgment  for  (500,  and,  to  assist  in  raising 
the  money  to  tender  such  sum,  gave  defendant 
«  note  and  mortgage  for  9250,  such  minrtgage 
-cannot  be  enforced  by  defendant  after  such 
tender  was  rejected,  and  he  subse<ineutly  set- 
tled the  judgment  by  paying  a  larger  sum  than 
♦500  without  plaintiCTs  consent. 

3.  Where  plaintiff  executed  and  delivered  to 
defendant  a  note  and  mortgage,  to  be  used  in 
«ase  defendant  secured  a  settlement,  for  a 
stated  sum,  of  a  joint  judgment  against  them, 
they  may  modify  Uie  agreement  so  as  to  permit 
the  applieation  of  the  note  and  mortgage  on  a 
settlement  for  a  larger  amount. 

Appeal  from  chancery  court,  Morgan  coun- 
ty; Wm.  H.  Simpson,  Chancellor. 

Action  by  Charles  C.  Sheats  against  H.  B. 
Scott  for  Injunction  to  restrain  the  foreclo- 
snre  of  a  mortgage,  and  to  reqnire  It  to  be 
aurroidered  and  canceled.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Afflrmed. 

It  was  averred  in  the  bill  that  at  the  April 
term,  1890,  of  the  United  States  court,  a  judg- 
ment was  rendered  against  the  complainant 
and  the  defendant  and  others,  as  sureties  on 
the  official  bond  of  one  Olmstead  as  postmas- 
ter at  New  Decatur,  In  favor  of  the  United 
States,  for  ¥3.362.31;  that  on  April  25,  1898, 
the  complainant  executed  a  note  to  the  de- 
fendant for  ¥250,  and  secured  the  same  by  a 
mortgage  upon  certain  real  estate;  that  said 
note  and  mortgage  were  executed  to  secure 
the  defendant  from  advancing  for  complain- 
ant the  sum  of  ¥250,  to  be  used  in  an  effort 
to  Compromise  the  judgment  which  the  Uult- 
«d  States  had  recovered  against  the  sureties 
on  said  Olmstead's  Ix>nd;  that  on  April  28, 
1898,  the  defendant  said  H.  B.  Scott,  on  be- 
half of  himself  and  the  other  said  sureties, 
submitted  a  proposition  to  the  United  States 
authorities  to  compromise  said  judgment  by 
paying  $500,  and  deposited  In  a  bank,  which 
was  designated  as  the  government's  depos- 
itory, the  ¥500,  besides  the  cost  of  the  suit. 
¥230  of  which  was  for  the  complainant,  and 
¥250  was  for  the  defendant,  which  was  fur- 
nished or  advanced  by  the  .defendant,  Scott, 
on  the  note  and  mortgage  which  the  com- 
plainant had  executed  to  him  for  that  pur- 
pose; that  this  proposition  of  compromise 
was  declined  and  rejected,  and  the  money  that 
had  been  deposited  for  the  purpose  of  effect- 


ing the  compromise  was  ordered  to  be  re- 
turned to  the  parties,  and  was  returned  to 
the  defendant.  It  was  then  averred  in  the 
bill  that,  by  reason  of  the  money  to  secure 
which  said  note  and  mortgage  was  executed 
having  been  returned  to  the  defendant  there 
was  a  total  failure  of  consideration  to  sup- 
port the  same,  but  that  notwithstanding  this 
fact  the  said  defendant  was  threatening  to 
foreclose  the  mortgage  under  the  power  con- 
tained therein,  had  advertised  the  property 
for  sale,  and,  unless  restrained,  would  sell 
said  property.  The  prayer  of  the  bill  was 
that  an  injunction  be  issued,  restraining  the 
defendant  from  selling  the  lands  conveyed  In 
the  mortgage,  and  that  the  defendant  be  re- 
quired to  surrender  said  note  and  mortgage, 
and  the  same  be  canceled  and  held  for  naught. 
The  defendant  filed  an  answer  to  the  bill,  and 
admitted  that  the  facts  stated  th^eln  were 
substantially  true,  but  alleged  that  they  were 
not  all  the  facts,  relating  to  the  transaction. 
He  then  averred  in  his  answer  that  the  com- 
plainant was  indebted,  and  his  property  heavi- 
ly Incumbered;  that  after  the  recovery  of  the 
Judgment  against  the  complainant  and  the 
defendant  as  sureties.  It  was  agreed  between 
the  complainant  and  the  defendant  that  the 
latter  should  take  an  active  part  in  adjustbig 
the  compromise,  and  that  In  accordance  with 
this  agreement  the  plaintiff  executed  the  note 
and  mortgage  for  ¥250  in  order  to  enable  the 
defendant  to  raise  that  much  money,  as  the 
complainant's  part  and  contribution  of  the 
proposition  of  compromise;  that  the  defend- 
ant In  accordance  with  said  agreement  ob- 
tained on  said  note  and  mortgage  ¥250. 
which  he  procured  to  pay  the  agreed  part  of 
the  complainant  lu  the  proposed  compromise; 
that  the  first  proposition  of  compromise  was 
declined  by  the  government  authorities,  and 
one  or  two  propositions  of  compromise  were 
made  by  the  defendant  but  were  rejected; 
that  finally  the  defendant  received  notice  that 
the  United  States  government  would  compro- 
mise the  judgment  for  ¥1.000,  and  that  this 
proposition  was  accepted  by  the  defendant; 
that  the  complainant  Sheats,  was  kept  advis- 
ed of  the  various  steps  and  negotiations  for 
the  compromise,  and  approved  of  them;  that 
he  agreed  to  pay  all  the  interest  which  the 
defendant  was  bound  to  i>ay  in  order  to  carry 
the  loan  based  on  the  note  and  mortgage; 
that  Sheats  knew  of  every  step  taken,  and 
heartily  concurred  therein,  and  agreed  with 
the  defendant  that  the  mortgage  he  had  given 
should  stand  as  security  for  said  ¥250  which 
was  to  be  used  by  the  defendant  in  said  set- 
tlement; that  said  ¥250  raised  by  the  de- 
fendant on  the  note  and  mortgage  executed 
by  Sheats  was  used  by  him  In  effecting  the 
compromise  by  the  payment  of  tbe  ¥1>000; 
that  Sheats  pleaded  his  poverty,  and  stated 
to  the  defendant  that  he  was  unable  to  pay 
more  than  ¥250;  that,  since  the  advertisement 
of  the  property  by  the  complainant  for  sale 
under  tue  power  contained  in  the  mortgage, 
the  complainant  had  stated  to  tha  defendant 
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that  he  woDld  raise  the  money  and  lattify  the 
claim.— Interest  and  costs.  Under  the  c^nlon 
on  the  present  appeal.  It  Is  nnoecessary  to  set 
out  In  detail  the  facta  In  the  case,  on  the 
final  snbmlsaion  of  the  cause  on  the  ideadlngs 
and  proot  the  chancellor  decreed  that  Oie 
complainant  vas  not  entitled  to  tile  relief 
prayed  for,  and  ordered  the  Ull  dismissed. 
Vrom  this  decree  the  complainant  appeals, 
and  assigns  the  rendition  thereof  as  error. 

Harris  &  fiysto-,  for  appelant  S.  W.  God- 
bey,  for  appellee. 

SHABPB,  J.  From  the  pleadings  and  evi- 
dence It  appears  that  the  conslderathm  npon 
which  the  note  and  mortgai^  In  question 
were  given  was  an  agreement  on  defoidant'e 
part  to  pay  for  complainant  one-half  of  a  total 
of  f500  in  case  an  offra  of  that  som  was 
cepted  In  cranpromlse  ot  a  Judgment  bdd  by 
the  goTrarnment  against  th^  and  others  as 
sureties  on  a  postmaster's  bond.  Dtfaidant 
offered  the  $600  by  placing  It  In  bank  at  the 
disposal  of  tiie  government,  but  the  offer  was 
declined,  and  the  money  returned  to  him. 
Borne  months  later  he  made  a  similar  offer 
and  depoait  of  $600,  and  of  |62  additional  to 
cover  costs  of  the  salt,  but  it  was  not  accqit- 
ed,  and  the  sum  deposited  was  refunded  to 
him.  After  a  year  from  the  date  of  the  note 
and  mortgage,  and  after  they  matured,  he  ef- 
fected a  compromise  by  paying  $1,062  In  set- 
tlement of  the  Jndgmoit  Whether  defendant 
was  entltied  to  treat  $290  of  the  snm  he  ex- 
pended In  the  settlement  as  a  sum  secured  by 
the  mortgage  has  been  the  chiefly  disputed 
Question.  It  is  not  qoestloned  that  the  pre- 
liminary agreement  and  defendant's  under- 
takhig  to  supp^  money  was  a  sufficient  con- 
sideration to  uphold  the  note  and  mortgage 
oris^lly,  but  complainant  insists  that  the 
sabstantial  consideration  failed  when  the  of- 
fer of  $600  was  rejected  and  that  sum  was 
returned  to  defendant,  and  that  thereby  the 
mortgage  became  extinguished.  It  Is  ln>- 
material  that  evidence  was  not  directed  to 
showing  complainant's  Interest  In  the  mort- 
gaged property.  Defiant,  by  claiming  It 
solely  through  complainant  under  the  mort- 
gage. Is  held  to  admit  he  has  an  interest.  Sul- 
livan V.  Mclaughlin,  99  Ala.  09,  11  South. 
447;  Lang  v.  Wilkinson,  57  Ala.  259;  Bern- 
helm  V.  Horton,  103  Ala.  880,  15  South.  822; 
Pollard  V.  Cocke.  19  Ala.  188.  The  original 
contract,  having  only  provided  for  a  compro- 
mise at  $500.  had  no  elfect  to  either  bind  or 
authorize  defendant  to  commit  the  complain- 
ant to  a  boiTowing  of  money  to  pay  on  a 
compromise  at  more  than  that  sum.  Though 
the  Increase  of  expenditure  Involved  was  borne 
Immediately  by  defendant,  the  change  In 
amount  was  not  Immaterial  to  complaluant; 
for.  In  the  absence  of  a  release  from  the  con- 
tribution which  the  law  compels  as  between 
sureties,  such  change  Involved  an  Increased 
llublllt}'  on  complainant  for  contribution.  It 
was,  however,  within  the  competency  of  the 


psrtfes  to  modify  ttw  agreement  so  as  t» 
change  the  application  of  the  money  pnnided 
fbr  by  the  note  and  morlgagei  1^  having  tt 
paid  oa  the  settlement  as  finally  made.  To 
have  d(me  so  would  not  have  been  an  attempt 
to  substitnte  a  different  debt  for  the  one  s»> 
cured,  or  a  new  consideratlm  tar  one  that 
had  failed;  for  before  the  money  was  actnal- 
ly  paid  to  the  government  the  debt  Intended 
to  be  contracted  and  secured  ooold  not,  under 
the  contract,  have  come  Into  existence.  As 
to  whether  th«e  was  such  a  modification  the 
evidence  Is  in  conflict  By  a  majority  of  the 
court  this  question  of  t&ct  Is  determined  ha 
favor  of  the  defendant  and  in  cvwequencs 
the  decree  will  be  affirmed. 


HI6MAN  V.  HDHBS  et  aL> 
(Supreme  Court  of  Alabama.   June  4,  1902.) 

RBDBHFTION  BT  JUNIOR  UORTaAOBK--8llFFI- 
CIBNCT  OF  BILL— PLBADma. 

1.  A  bill  in  equity  by  a  junior  mortgage* 
against  a  senior  mortgagee  for  redemptioo, 
which  falls  to  allege  that  the  Junior  mortgage' 
debt  is  due.  and  makes  no  tender  of  the  amount 
which  shall  be  ascertained  by  the  court  to  bs 
due  on  the  senior  mortgage,  is  demortable. 

Appeal  from  chancery  court  Morgan  ooun- 
ty;  Wm.  H.  Simpson,  Judge. 

Suit  by  John  HIgman  against  Mllbfh  Homes 
and  others.  From  a  decree  In  fav<»r  of  de- 
fendants, complainant  appeals.  Affirmed. 

E.  W.  Oodbey,  tor  aivellant  Humes.  Shtf- 
fey  &  Speake,  for  re^ondents. 

TYSON,  J.  The  blU  hi  this  cause  is  filed 
by  a  Junior  mortgagee  i^hist  the  hc^er  of 
a  senior  mortgage,  and  seeks  an  accounting 
from  him,  and  the  foreclosure  of  the  mort- 
gage held  by  the  complainant  It  is  so  clear- 
ly a  bill  for  redemption  that  it  Is  unnecessary 
to  discuss  Its  nature  and  character.  There  is 
no  offer  contained  in  It  to  pay  such  sum  as 
may  be  ascertained  to  be  due  upon  the  first 
mortgage.  "A  suit  to  redeem  Is  a  suit  in 
equity,  and  Is  subject  to  the  rule  that  he 
who  seeks  equity  must  do  equity."  2  Jones, 
Mortg.  (?th  Ed.)  |  1070,  and  note  11.  The 
essential  requisites  of  maintaining  ttils  suit 
are  that  the  mortgage  debt  should  be  due  and 
payable;  that  the  complainant  should  offer 
to  pay  the  same  when  ascertained  and  fixed 
by  the  decree.  Indeed,  without  such  an  otter 
the  bill  is  wanting  in  equity.  Pouche  v. 
Swain,  80  Ala.  151;  Smith  t.  Conner,  66  Ala. 
371;  3  I'om.  Kq.  Jur.  S  1219,  and  note  2;  2 
Jones,  Mortg.  S  1095;  17  Enc.  PI.  &  Prac  p. 
905.  If  complainant  "is  unable  to  foreclose 
his  mortgoge.  for  the  reason  that  it  is  not 
due,  or  for  other  cause,  then  he  cannot  re> 
deem  a  prior  mortgage  against  the  consent  of 
the  holder  of  It;  for  In  such  case  he  cannot 
bring  the  mortgagor  before  the  court  for  the 
purpose  of  completing  his  remedy  by  fore- 
closure, and  he  cannot  compel  the  mortgagee 
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to  asatgn  to  bhn.*  2  Jones,  Mortg.  I  1102. 
The  bill  under  cmslderatkni  ws«  cleariy  sub- 
ject to  tbe  gronnds  of  demnrra  which  the 
diancellor  sustained. 
Affirmed. 


JENKINS  et  al.  v.  BBAMLBTT.t. 
(Sapreme  Court  of  Alabama.  Feb.  18,  1B02.) 

ACTION— DEATH  OF  PLAINTIFF-RBTIVAL. 

1.  Wbere.  on  the  death  of  the  plaintiff  in 
ctjectmeot,  the  action  was  reTived  "in  the  name 
of  L.  W.  B.,  executor  of  the  estate  of  E.  A. 
B.,  deceased,  as  party  plaintifF,"  the  reviror  is 
in  the  name  of  u.  W.  B,  personallr,  and  not 
as  executor,  and  nnlesa  he  has  an  interest  io 
the  lands  as  or  deTisee  he  cannot  recover 
them. 

Appeal  from  city  court  of  Gadsden;  John 
H.  I)i»Qne,  Judge. 

Action  by  L.  W.  Bramlett  execntor  of  the 
estate  of  Blias  A.  Bramlett,  against  Bmma 
F.  Jenlilns  and  others.  From  a  Judgm'ent 
for  plaintUC,  defendants  a^eal.  Berersed. 

Aiken  &  Martin  and  Boykin  &  Lee,  for 
appdlants.  George  D.  Motley,  tor  appellee. 

TYSON,  J.  This  action  was  commenced 
by  Ellas  A  Bramlett,  and  upon  his  death 
was  rerlTcA  '^n  the  name  of  L.  W.  Bram- 
lett, executor  of  the  estate  of  Ellas  A.  Bram- 
lett, deoeased,  as  party  plaintiff."  After  the 
rerlTor,  the  cause  was  tried  by  the  presid- 
ing judge  without  a  jury,  resulting  In  a 
judgment  In  farcn-  of  the  plaintiff. 

The  object  sought  to  be  attained  by  the 
revlTor  was  to  prevent  an  abatement  of  the 
suit;  to  substitute  as  party  plaintifF  the  per- 
son Bucceedliv  to  the  right  of  the  original 
plaintiff  to  the  possession  of  the  lands  in 
controTersy;  and  to  allow  such  substituted 
plaintiff  to  recover,  if  entitled  to,  as  if  the 
action  had  been  originally  begun  by  faiin. 
After  an  order  of  revivor,  the  person  named 
therein  becomes  in  legal  effect  the  party 
plaintiff  In  the  action;  and.  so  far  as  his 
right  to  maintain  it  is  involved,  be  occupies 
the  same  position  as  If  be  bad  originally 
commenced  it;  and  this  Is  true  without  an 
amendment  of  the  complaint.  His  charac- 
ter as  plaintiff,  whether  that  of  an  indi- 
vidual or  as  executor  or  administrator,  must 
be  determined  upon  the  same  principles  had 
be  begun  the  action.  The  revivor  confess- 
edly could  have  been  made  in  the  name  of 
the  personal  representative  of  the  deceased 
or  his  devisees.  Code,  S  38:  Pearson  v. 
King,  99  Ala.  125, 10  South.  919;  18  Enc.  PI. 
&  Prac.  1125,  1126.  In  this  case  it  was  not 
made  in  the  name  of  tbe  personal  reprcsent- 
ntive,  but  ia  the  name  of  L.  W.  Bramlett 
as  an  IndivlduaL  The  words  In  the  order  of 
reiivor,  "executor,'*  etc.,  immediately  after 
the  name  of  Bramlett,  are  mere  descriptio 
porsonac,  and  the  action  was  by  him  In  his 
Individual  capacity,  and  not  as  executor. 
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Lucas  T.  Plttman,  04  Ala.  816,  10  South.  098. 
Under  the  will  of  Ellas  A.  Osand^  tbe  axig- 
Inal  plaintiff,  he  has  no  Interest  eltHer  as  h^ 
or  devisee,  in  the  lands  sued  tor.  He  ther»' 
fore  should  not  have  been  allowed  to  recov- 
er tiiem.  It  Is  unnecessary  to  coosider  the 
ezcepttons  reserred  by  defendants  to  the  rul- 
ing of  the  court  upon  other  matters.  The 
judgm«it  wlU  be  reversed,  and  one  will  be 
here  rendra^  In  favor  of  the  defendants. 
Berersed  and  rendered. 


HUNDLBY  V.  COLLINS  et  al.i 
(Supreme  Conrt  of  Alabama.  May  16,  1902.) 
CHUROHBS—MBHBBRSHIP—BXPCLSION— RES- 
TORATION—MANDAMUS— JURISDICTION. 
1.  Under  Code,  (S  1302-1305,  providing  that, 
on  complying  with  the  requirements  therein 
speciticd,  the  members  of  a  church  are  incor- 
porated, such  corporation  relates  only  to  the 
properties  or  temporalities  of  tbe  cborch,  and 
does  not  affect  the  charch  as  a  spiritual  or  ec- 
clesiastical organization;  and  when  a  trustee 
of  the  corporation  and  elder  of  the  church  b 
expelled  by  tbe  church,  as  an  ecclesiastical 
body,  from  membership  therein,  the  court  has 
no  jurisdIctioD  to  compel  his  restoratioD  to  mem- 
bership by  mandamus,  though  by  his  expulsion 
from  the  church  he  Is  disquallned  to  hold  the 
ofllce  of  trustee. 

Appeal  from  circuit  court,  Madison  county; 
H.  C.  Speake,  Judge. 

A-cti(m  by  Orvllle  M.  Hundley  against  Ira 
F.  Collins  and  others  for  mandamus  to  com- 
pel the  restoration  oA  plaintiff  to  church  mem- 
bership. Ii^om  a  judgment  for  defcaidants, 
plaintiff  appalM,  Affirmed. 

Orvllle  M.  Hundley  filed  his  petition,  to 
which  he  averred  tbat  the  Christian  Church 
of  HantBvllle,  Alabama,  was  a  corporation 
created  and  organized  under  the  laws  of  Ala- 
bama in  tbe  year  1888;  that  the  petitioner 
was  one  of  the  or^nal  members  who  were  as- 
sociated together  under  the  organlEatlon  and 
tocorporation  of  said  chimdi,  and  had  "since 
continued  a  member  thereof,  observhig  all  Its 
usages,  keeping  the  faith  and  rales  thereof'; 
that  at  the  organization  of  said  chmrch  as  a 
corporation,  the  petitioner,  Ira  W.  Collins, 
and  B.  H.  McMullen  were  elected  trastees, 
and  were  thereafter  elected  such  trustees  of 
said  church  In  December,  IS&l,  and  that  the 
petitioner,  Ira  F.  Collins,  B.  A.  McBride,  and 
Anthony  W.  Moseley  were  elected  elders  of 
such  church;  that  **the  said  Christian  Church 
Is  of  a  denomto'atlon  of  Christians  known  as 
'Disciples  of  Christ,'  of  which  Alexander 
Campbell  was  originally  preacher,  if  not  the 
founder;  that  each  church  was  independent, 
not  subject  to  the  control  of  any  higher  or 
other  ecclesiastical  judicature;  that  the  elders 
thereof  are  not  elected  for  any  definite  time, 
and  cannot  be  deposed  otiierwise  than  by  a 
majority  of  the  church  to  which  thoy  may 
belong,  after  preferred  charges,  of  wblcfi  they 
liave  notice  and  an  opportunity  to  appear 
and  answer;  that  on  July  11,  1900,  In  the 
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presence  of  each  membera  of  the  church  as 
were  then  assembled,  said  Ira  W.  Collins, 
one  of  the  elders  of  said  church,  produced 
and  read  a  paper,  signed  b;  him  and  said 
R.  A.  McBrlde  as  ciders,  "purporting  to  be 
and  Intended  as  an  expulsion  of  your  petition- 
er and  his  wife,"  and  two  other  persons,  from 
membership  In  said  church.  This  paper,  read 
at  said  meeting,  which  was  attached  as  an 
exhibit  to  the  petition,  commenced  as  fol- 
lows: "Dear  Brethren  and  Sisters:  It  be- 
comes our  solemn  duty  to  obey  the  word  of 
Ood  In  all  things,  and  as  much  as  In  us  lies." 
It  then  proceeded  to  state  that  as  the  peti- 
tioner, 0.  M.  Hundley,  and  bis  wife,  and  Oscar 
R.  Hundley  and  A.  W.  Moseley,  had  been 
^Ity  of  disorderly  conduct  in  a  great  de- 
gree, by  refusing  to  open  the  house  of  wor- 
ship Cor  services,  "It  rests  upon  us,  as  those 
striving  to  do  God's  wlU,  to  declare  at  this 
time  our  withdrawal  of  Christian  fellowship 
from  those  guilty  of  such  conduct."  It  then 
asked  If  there  were  any  persons  who  knew 
cf  any  scriptural  reason  why  this  action  should 
not  be  taken,  and  If  so  it  became  their  duty  to 
let  such  reason  be  known,  and  then  stated 
that,  there  being  no  such  reason  given,  "the 
«hurch  registrar  is  hereby  ordered  to  cancel 
the  names  of  said  parties." 

The  petition  then  avera  that  neither  the  pe- 
titioner, nor  his  wife,  nor  either  of  the  other 
parties  were  present  at  said  meeting  of  said 
church  when  the  paper  writing  was  produced 
and  read  by  said  Collins;  nor  did  either  have 
any  notice  or  Information  of  the  existence  of 
such  paper;  that  no  charges  had  ever  been 
preferred  against  the  petitioner;  that  there 
had  been  no  general  meeting*  of  the  congrega- 
tion to  hear  and  try  said  charges;  that  said 
writing  read  by  said  OolUns  at  said  meeting 
was  not  submitted  to  the  vote  of  such  mem- 
bers  of  said  church  as  were  then  assembled; 
and  that  no  such  TOte  was  taken  or  offered  to 
be  taken. 

The  prayer  of  the  petition  was  that  "a  writ 
of  mandamus,  directed  to  the  said  corporation 
The  Christian  Church  of  Huntsville,  Ala- 
bama,' and  of  date  July  11,  1900,  a  copy  of 
which  marked  *M'  is  part  of  this  petition,  may 
be  stricken  from  the  file  of  the  records  or 
memorials  of  said  church.  If  such  files  there 
be.  And  that  any  minute  entry  or  other  rec- 
ord of  the  proceedings  on  said  paper  writing, 
if  such  minute  entry  or  record  there  be,  may 
be  expunged.  And  further  commanding  that 
your  petitioner  be  restored  to  membership  in 
said  church,  and  to  his  relation  as  elder  there- 
of and  therein.  And  that  such  other  order 
may  be  had  In  tbe  premises  as  Justice  may  re- 
quire." 

To  this  petition  the  respondents  demurred 
upon  several  grounds,  stating  In  various  forms 
that  civil  courts  could  not  entertain  jurisdic- 
tion of  the  question  presented  by  said  peti- 
tion, and  said  court  In  which  the  petition  was 
tiled  was  without  jurisdlctluu  to  determine 
the  validity  of  any  action  upon  the  part  of 
this  church  with  Its  membership.   This  de- 


murrer was  sustained,  and  Judgment  was  ren- 
dered, decreeing  that  tbe  petition  be  dismiss- 
ed and  the  writ  of  mandamus  be  denied. 

B.  a  Brltfteel  and  Qatar  B.  Hnndler,  for 
ai^ellant  Oooper  &  Foster,  for  appellees. 

HARALSOX,  J.  1.  The  sections  of  the 
Code  under  which  the  "Christian  Church  of 
HuntSvUle"  was  incorporated,  provide,  *^at 
members  of  any  church  or  religions  society 
*  *  *  desiring  to  be  incorporated,  shall 
elect  not  less  than  three,  nor  more  than  nine 
trustees,"  section  1302  (1694);  that  "Such 
trustees  shall,  wlthUi  thirty  days  after  their 
election,  file  In  the  office  of  the  Judge  of  pro- 
bate of  the  county  In  which  the  corporation 
Is  to  exercise  It&  functions,  a  certificate  stat- 
ing the  corporate  name  selected,  the  names 
of  the  trustees,  and  the  length  of  time  for 
which  they  were  elected,  which  certificate 
shall  be  subscribed  by  them  and  recorded. 
The  members  of  such  society,  theh:  associ- 
ates and  successors  are,  from  the  filing  of 
such  certificates,  incorporated  by  the  name 
therein  specified."   Section  1303  (1695). 

The  succeeding  section,  1304  (1696),  pro- 
vides, that  corporations  created  under  this 
article  of  the  Code,  may  hold  real  and  per- 
sonal property,  not  exceeding  In  value  ^,000. 
may  receive  property  by  gifts,  will  or  devise, 
holding  tbe  same  In  conformity  with  all  law- 
ful conditions  Imposed  by  the  donor,  and  ex- 
ercise such  other  powers  as  are  Incident  to 
private  corporations. 

Section  1305  (1697)  provides,  bow  snlts  may 
be  commenced  against  such  corporations,  and 
section  1306  (169S),  how  mortgages  on  any 
part  or  all  of  the  property  of  the  corporatioD 
must  be  executed. 

2.  It  Is  to  be  observed,  that  these  provi- 
sions of  the  Code  for  the  incorporatiun  of 
churches  or  religions  societies,  and  all  powers 
conferred  thereunder,  relate  alone  to  their 
properties  or  temporalities,  and  have  no  ref- 
erence to  the  churches  or  societies  as  such, 
which  bodies,  as  spiritual  or  ecclesiastical  or- 
ganizations, exist  Independent  of  their  char- 
ters. A  church  or  religions  society  may  exist 
for  all  the  purposes  for  which  It  was  organ- 
ized independently  of  any  Incorporation  of  the 
body  under  the  statutes  of  tbe  state;  and.  It 
is  a  matter  of  common  knowledge  that  many 
do  exist  and  are  never  incorporated.  For  the 
promotion  of  religion  and  charity,  they  may 
subserve  all  the  purposes  of  their  organization, 
and,  generally,  need  no  Incorporation  except 
Incidentally,  to  further  these  objects.  TUey 
do  not  place  themselves  beyond  the  pale  of 
the  protection  of  the  law  as  to  properties, 
for  the  lack  of  incorporation.  It  Is  the  prov- 
ince of  a  court  of  equity  to  protect  such  or^n- 
Izations  in  what  they  hold.  In  order  to  sostain 
trusts,  because  of  their  cbarltaUe  nses,  which 
would  otherwise  be  held  void.  WllUams  t. 
Pearson,  3S  Ala.  299;  Burke  v.  Rop«r,  79 
Ala.  13S;  20  Am.  &  Eng.  Enc.  law  (1st  Ed.) 
804,  811, 
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Wbrnw  tliere  Is  an  Incfflrporated  dmrcb, 
tbere  are  two  oitltlee,  tbe  (me,  the  charcb 
«a  anch,  not  owing  Its  ecclesiastical  or  splr- 
Itaal  existence  to  tbe  drll  law,  and'  the  legal 
corporation,  each  separate  thongli  closely  al- 
lied. Tlie  church  in  the  ordinary  acceptation 
of  the  word.  Is  a  voluntas  association  of  Its 
meinbws,  nulted  together  by  covenant  or 
agreement,  for  the  purpose  of  maintaining 
the  public  worship  of  God,  observing  the 
wdlnances  of  His  house,  the  promotlcm  of  the 
spirituality  of  Its  membership,  and  tbe  spread 
of  divine  tmth  among  others,  as  they  under- 
stand and  teacb  it.  It  Is  purely  voluntary, 
and  Is  not  a  corporation  nor  a  quasi  corpo- 
ration. Parker  v.  May,  6  Gush.  845;  20  Am. 
&  Eng.  Enc.  Law,  77D.  On  the  other  hand, 
a  corporatton  la  formed  the  acquisition 
aiid  taking  care  of  the  property  of  the  church, 
and  Is  In  no  sense  ecideslastlcal  In  its  func- 
tions. 

In  Sale  v.  Baptist  Church,  62  Iowa,  28, 
17  N.  W.  148,  49  Am.  Rep.  136,  the  church 
was  Incorporated,  and  the  proceeding  was  by 
mandamus  to  reinstate  a  member  expelled  by 
tbe  church.  In  drawing  the  distinction  be- 
tween the  church  and  the  corporation  the 
court  said:  "The  only  and  primary  object 
of  the  corporation  is  the  acquisition  and  tak- 
ing care  of  property.  The  rules  of  tbe  church 
as  to  the  discipline  of  members  have  no  re- 
lation to  the  corporate  prop^y  or  corporate 
matters.  *  *  *  By  virtue  of  ber  cburdi 
membership,  the  plolntlft  became  a  member 
(hC  the  corporation,  organized  for  religious 
and  ecclesiastical  purposes.  The  corporation 
was  not  oiganlzed  for  pecuniary  profit  No 
such  profit  can  accrue  to  any  member.  Mo 
property  Interest,  or  any  otiier  valuable  dvil 
right,  has  been  affected  by  the  action  of  the 
church.  The  plaintiff  has  not,  and  cannot 
suffer  any  civil  damages  whatever.  This 
view  is  In  harmony  with  Bardln  v.  Baptist 
Church.  SI  Mlcb.  187,  16  N.  W.  811,  47  Am. 
Rep.  6iS5,  where  numerous  authorities  are 
cited."  In  this  case  It  was  held  that  man- 
damus would  not  lie  to  restore  to  member- 
ship one  claiming  to  have  been  wrongfully 
removed  from  a  church  notwithstanding  toat 
church  membership  was  a  condition  of  mem- 
bership of  the  corporation.  We  refer  bi  this 
connection  to  the  case  of  Ryan  v.  Cndahy, 
157  lU.  108.  41  N.  B.  7G0,  48  Am.  St  Rep. 
30u.  as  reported  In  48  L.  R.  A.  353,  where 
will  be  found  on  page  384,  under  the  head 
of  "Ecclesiastical  Tribunals,"  a  synopsis  of 
the  decisions  of  a  great  number  of  courts  on 
the  subject  In  hand,  sustaining  tiie  views  we 
announce. 

"The  two  bodies,  viz.:  the  corporation  and 
the  church,  although  one  may  exist  within 
the  pole  of  the  other,  are  In  no  respect  cor- 
relative. The  objects  and  interests  of  the 
one  are  moral  and  spiritual;  the  other  deals 
with  things  purely  temporal  and  material." 
Petty  V.  Toocker,  21  N.  T.  267;  Xance  v. 
Busby,  91  Tenn.  803,  18  S.  W.  874,  16  L.  R. 
A.  801. 
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The  fcwegoing  Is  qnlte  mlBclent  to  sliow 
that  the  spiritual  raitity  called  a  church, 
made  up  of  members  belonging  to  It,  exist- 
ing without  any  special  law  to  that  effect 
Is  a  different  and  distinct  body  in  tbe  om- 
t^plaUon  of  law,  f r<nn  tbe  same  body  when 
Incorpwated  under  atatntes  tta  the  purpose 
—the  two  having  different  functions  to  per- 
form, the  one  religious,  and  the  othor  civil. 

Under  our  statutes  for  tiw  Incorporation  of 
churches,  it  Is  to  be  noted,  that  the  mem- 
l)er8  of  the  church  become  Incorporated,  and 
not  simply  the  trustees  required  to  be  elect- 
ed prqiaratory  to  proceeding  In  the  court  of 
probate  to  obtain  Incorporatimi.  It  was  a 
proper,  simple  and  less  troublesome  pro- 
ceeding, consulting  the  convenlenoes  of  the 
church,  that  certain  designated  members 
should  be  chosen  to  perform  this  service  for 
and  on  behalf  of  all  the  members,  rather 
than  require  all  the  members  thmsidvea  to 
do  so.  The  trustees  havhig  been  elected,  all 
they  are  required  to  do,  to  complete  the  In- 
corporation under  the  statute  la,  within  80 
days  after  th^  election,  to  file  in  the  office 
of  the  Judge  of  probate,  the  certificate  re- 
qutared  by  sectitm  1808  (16ffi)  of  the  Code,  and 
Qie  members  of,  the  church,  from  the  filing 
of  such  certificate,  become  incorporated  by 
the  name  therein  specified.  Bach  member  Is 
an  Incorporator,  recognised  as  a  l^al  civil 
body  distinct  from  the  church  as  a  spiritual 
body,  theretofore  and  thereafter  continuous- 
ly existing. 

In  this  case,  it  Is  alleged  the  petitioner 
was  both  a  trustee  and  elder  of  tbe  church. 
To  be  a  trustee,  the  statute  required  him  to 
be  a  member  of  the  church;  and  It  also  ap- 
pears toat  under  the  rules  of  the  churdb, 
elders  must  be  members.  Trusteeship  and 
eldership  are  tiien  dependent  upon  member- 
ship In  the  church.  It  follows,  if  one  is 
excluded  from  membership,  his  office  of  trus- 
tee or  elder  ceases  by  virtue  of  the  act  of 
exclusion.  Each  of  these  offices  it  appears 
Is  filled  by  toe  members  of  the  church,  act- 
ing as  a  church. 

It  is  averred  In  the  petition,  that  on  the 
11th  July.  UOO,  at  a  meeting  of  such  mem- 
bers of  the  church  aa  w«e  theo  assembled, 
such  action  was  taken  as  was  Intended  to 
be  an  ezclnsion  of  petitioner  from  said 
church.  The  petitioner  treate  tbe  act  aa  one 
of  exclusion,  ^ce  the  prayer  alt  the  petition 
Is,  that  he  "be  restored  to  membership  in 
said  church,  and  to  bis  relation  as  elder 
therein  and  thereof."  It  la  not  pretended, 
nor  can  it  be,  that  this  act  was  done  by  the 
corporation,  and  not  1^  the  chnrch.  The 
petition  sete  out  a  paper  drawn  and  present- 
ed as  the  foundation  of  tbe  church's  action. 
It  begins  by  an  admonition  addressed  to  the 
"Dear  Brethren  and  Sisters."— an  address  of 
Christian  endearment  usual  among  church 
people,— reminding  them  that  it  is  their  scd- 
emn  duty  to  obey  toe  word  of  God.  In  that 
It  commands  them  to  wltodraw  thomselves 
from  every  brother  that  walketh  disorderly. 
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proceeding  to  aver  wherrin  tbe  petttloner  and 
certain  others  had  been  guilty  of  disorderly 
conduct;  and  ends  by  declaring  It  to  bo 
their  duty  to  withdraw  Christian  fellowsblp 
from  petitioner  and  others.  No  one  can  pre* 
sume  that  such  a  paper  referred  to  the  breth* 
ren  and  sisters  of  tbe  church  In  their  cor> 
porate  capacity;  but  by  the  language  em- 
ployed It  must  be  snwwaed,— eince  It  is  not 
applicable  in  any  other  connection,— that  those 
addressed  were  the  members  of  the  church 
sitting  in  conferoKe,  where  the  spiritual 
well-being  and  concerns  of  the  eecleslastical, 
spiritual  body  were  to  be  considered  and 
passed  on.  There  were  no  property  interests 
Involved,  notiilng  touching  what  are  termed 
the  tempwralltles  of  tiie  church,  as  contra- 
distinguished from  its  Bplrltuaiiiies.  Tbe  pe- 
titioner had  no  pecuniary  Interests,  In  any 
direction,  Involved  In  the  proceeding,  and  It 
did  not  touch  any  of  his  civil  rights  at  any 
point  It  may  be,  the  church  proceeded  Ir- 
regularly according  to  common  usage  In  such 
eases;  but  It  is  averred,  that  this  church 
'•la  of  the  denomination  known  as  'Disciples 
of  Christ,'  of  which  Alexander  Campbell  was 
the  original  preacher.  If  not  the  founder," 
and  that  "each  church  Is  of  itself  Independ- 
ent, not  subject  to  the  control  of  any  higher 
or  other  ecclesiastical  judicature."  As  an  ec- 
clesiastical body,  therefore,  It  was  a  law  un- 
to itself,  stif-governing  and  amenable  to  no 
court,  ecclesiastical  or  cItII,  In  the  discbarge 
of  its  religious  functions.  It  could  make  and 
unmake  Its  rulea  and  regulations  for  the  re- 
ception and  exclusion  of  members,  and  In 
reference  to  other  mattm;  and  what  other 
body  religious  or  ciTil  could  question  Hb  right 
to  do  so?  Certainly,  If  it  violated  no  civil 
law,  the  arm  of  ctrll  antlwrtty  was  short  to 
reach  It  Admitting,  therefore,  as  we  must 
on  demurrer,  that  petitioner  had  no  notice  of 
this  proceeding,  and  that  It  was  irregular 
according  to  common  usage,  the  church  being 
Independent,  and  not  subject  to  higher  pow- 
ers, and  being  a  law  unto  itself  for  Its  own 
procedure  In  religious  matters,  what  It  did 
towards  the  expulsion  of  petitioner  was  not 
unlawful,  even  If  it  was  not  politic  and  wise. 
If  the  civil  courts  may  In  this  instance  in- 
terfere to  question  the  exclusion  of  petitioner, 
they  may  do  so.  In  any  Instance  where  a 
member  of  that  or  any  other  church  is  re- 
moved, on  the  allegations  of  Irregular  and 
unfair  proceedings  for  the  purpose.  This 
would  open  a  door  to  untold  evils  In  the 
administration  of  chui-ch  affairs,  not  consist- 
ent with  the  principles  of  religious  freedom 
as  recognized  In  this  country,  where  there  is 
no  established  church  or  religion,  where  ev- 
ery man  Is  entitled  to  hold  and  express  with 
freedom  his  own  religious  views  and  con- 
victions, and  where  tbe  separation  of  state 
and  church  la  so  deeply  intrenched  In  our 
constitutions  and  laws. 

These  views  are  in  accord  vrith  the  de- 
cisions of  other  states  and  of  the  supreme 
court  of  the  United  States. 


In  Nance  t.  Bosby,  W  Tain.  803,  18  S.  W. 
874,  15  L.  R.  A.  801,  which  ts  an  exbaustlre 
(pinion  on  the  subject,  on  review  of  many 
authorities,  and  directly  applicable  to  tbe  con- 
ditions of  this  case,  it  was  said  by  tbe  court, 
tbrough  Judge  Lurton:  "The  relations  of  a 
member  to  his  church  are  not  contractuaL 
No  bond  of  contract,  express  or  Implied,  con- 
nects htm  with  his  communion,  or  determines 
his  rights.  ♦  •  •  The  church  undertakes 
to  deal  only  with  the  spiritual  side  of  man- 
It  does  not  appeal  to  his  purely  human  and 
temporal  Interests.  Admission  to  its  fold  Is 
prescribed  alone  by  the  church,  professing  to 
act  only  upon  the  word  of  God.  It  claims 
the  power  of  the  keys  by  divine  and  not  hu- 
man authority.  Its  right  to  determine  tbe 
grounds  of  admission  has  never  been  ques- 
tioned. Why  shall  the  co-ordinate  right  of 
exclusion  be  scrutinized  by  the  civQ  power? 
•  •  *  Civil  courts  deal  only  with  civil  and 
property  rights.  If,  to  determine  a  propety 
right,  It  becomes  necessary  to  adjudicate  an 
ecclesiastical  question,  the  courts  will  go  only 
so  far  as  Is  necessary  to  determine  tbe  effect 
of  ecclesiastical  law  or  relations  on  property 
rights.  We  are  not  to  be  understood  as  ap- 
proving an  expulsion  from  church  member- 
ship by  Irregular  methods  and  without  notice 
to  the  memlier.  ■  But  here  we  have  a  fact  to 
deal  with— the  fact  that  this  church,  sitting 
as  a  court,  has  determined  for  Itself  that  it 
had  tbe  power  and  the  right  to  exclude  these 
complainants.  They  have  as  a  Judicature, 
adjudged  that  they  had  jurisdiction,  and  that 
tbe  usage  and  law  of  tbe  church  did  not  de- 
mand other  trfat  or  notice  than  audi  as  at- 
tended the  public  action  of  tbe  cburcb.  The 
law  of  tbe  church  provides  for  no  appeal  to  a 
higher  tribunal.  Tbey  may  have  erred  lo 
their  procedure.  It  Is  not  foe  a  civil  court  to 
revise  their  actton  ta  a  matter  so  vital  to  tbehr 
freedom  as  a  church.  •  •  •  'We  have 
been  referred  to  no  reported  case  where  any 
civil  court  In  this  country  has  undertaken  to 
overmie  the  fact  of  excommunication  upon 
any  ground  whatever." 

In  Shannon  t.  Frost,  S  B.  Mon.  253,  It  was 
said:  "This  court,  having  no  ecclesiastical  ju- 
risdiction, cannot  revise  or  question  ordinary 
acts  of  church  discipline  or  exclusion.  Our 
only  Judicial  power  In  the  case  arises  from 
the  conflicting  claims  of  the  parties  to  the 
property  and  the  use  of  It  And  these  we 
must  decide,  as  we  do  all  other  civil  contro- 
versies brought  to  this  tribunal  for  ultimate 
decision.  We  cannot  decide  who  ought  to  be 
members  of  the  church,  nor  whether  tbe  ex- 
communicated have  been  Justly  or  unjustly, 
regularly  or  Irregularly  cut  off  from  the  body 
of  the  church.  We  must  take  the  fact  of  ex- 
pulsion as  conclusive  proof  that  the  persons 
expelled  are  not  now  members  of  the  repudi- 
ating church;  for  whetlier  right  or  wrong,  the 
act  of  excommunication  must,  as  to  the  fact 
of  membership,  be  law  to  this  court  •  •  • 
When  they  [the  complainants]  became  meui- 
bers,  tb^  did  so  on  the  condition  of  coutluu- 
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ta^  or  vat,  tm  tibemselTea  uA  tbetr  Anrdi 
mlsht  drtemdna  In  that  reBpset,  tlwj-  toIoo- 
orUy  nAjacted  fiienuNlTes  to  the  eccleriastl- 
cml  poww,  and  cannot  Invoke  tlie  acpcrvMon 
or  cwtrol  of  that  jurlsdictton  by  tbla  or  any 
othee  dvll  tribunal" 

In  tbe  leading  case  of  Watson  t.  Jones,  IS 
WalL  679,  20  L.  Ed.  666.  on  this  aabject, 
where  Jnstlce  Miller  rertews  the  cases  Eng- 
lish and  American,  and  maintains  the  doctrine 
of  the  aonlntwference  bj  state  courts  over 
eeclealastlcal  bodies  hi  matters  of  rtilglon, 
tt  ift  said:  ^Tbe  law  knows  no  heresy,  and  Is 
committed  t»  the  sivport  oi  oo  dogma,  the 
establishment  of  no  sect  The  right  to  orgen- 
fau  TolBiitarr  aasodaOons  to  assist  In  the  ex- 
pression and  dissemination  of  any  religions 
doctrine,  and  to  create  tribunals  for  the  de- 
cl8l<m  of  controverted  questions  of  faith  with- 
in the  association,  and  for  the  ecclesiastical 
government  of  all  the  Individual  members, 
ctmgregatloDS  and  officers  within  the  general 
association,  Is  unquestioned.  An  who  unite 
OiemaelTes  to  such  a  body  do  so  with  an  Im- 
plied consent  to  this  government,  and  are 
bound  to  submit  to  it    But  it  would  be  « 
vain  consrat  and  would  lead  to  the  total  snb- 
verslon  of  such  religious  bodies,  if  any  one 
aggrlered  by  one  of  their  decisions  could  ap- 
peal to  the  secular  courts  and  have  them  re- 
versed. It  Is  of  the  essence  of  these  religions 
nnfons,  and  of  their  rl|^t  to  establish  tribu- 
nals for  the  decisions  of  questions  arising 
among  themselves,  tiiat  those  decisions  should 
be  binding  In  all  cases  of  seelecdastlcal  cogniz- 
ance subject  only  to  such  appeal  as  the  or- 
sanltaL  Itself  provldas  fw.  *  *  *  U  Is 
eaar  t*  see  that  If  llw  dvlt  conrtB  are  to  hk- 
ipdM  teto  an  ttese  matters  (theolbglcal  cm- 
troven^»  chnrch  dladfUne,  ecclesiastical  ga/r- 
enunut  or  the  cenf oraolty  of  the  monbas 
oC  the  ehureb  to  the  standard  of  morals  re- 
qnhred  of  then^,  the  wh<^e  subject  of  the  doc- 
trinal the<rfogy,  the  usages  and  customs,  the 
written  laws  and  fundamental  organisation 
at  every  religious  denomfaiation  may,  and 
must  be  examined  into  with  mlnntoiess  and 
care,  for  they  would  become.  In  almost  every 
case,  tbe  criteria  by  which  the  validity  of 
the  ecclesiastical  decree  would  be  determined 
In  tiie  dvll  court   This  principle  would  de- 
prive those  bodies  of  the  right  of  construing 
their  own  cburdi  laws,  and  would  open  the 
way  to  all  tbe  evils  which  we  have  depicted 
as  attendant  up«i  tbe  doctrine  of  LoKd  SSdon, 
and  would,  tn  effect  transto  to  the  dvll 
courts,  when  property  rights  were  concerned, 
the  dedsion  of  all  ecdeslastlcal  questions. 
*  *  *   In  this  class  of  cases  we  tUnk  the 
rule  of  action  which  should  govern  the  dvll 
courts,  founded  In  a  broad  and  soond  view 
of  the  relations  of  chnrdi  and  state  under  our 
STStem  of  laws,  and  supported  by  a  prepon- 
derating weight  of  Judicial  authority  Is,  that 
wheuercr  the  questions  of  ^sdpline  or  of 
fiiltbf  fff  ecclesiastical  rule,  custom.  <nr  law 
have  been  decided  by  the  highest  of  these 
diurcb  Judicatories  to  which  tbe  matter  has 


been  carried,  Ibe  legal  trlbuarift  must  accept 
such  decfstons  as  final,  and  as  Wndtng  on 
them,  fen  thdr  ai^lleatkm  to  the  case  before 
tbeoL" 

In  State  v.  Bibb  Street  Church,  84  Ala. 
28,  4  SoutiL  40,  this  court  said:  "In  accord- 
ance with  the  prlndplea  of  our  Institutions, 
and  tbe  organic  law.  tiie  courts  refrain  from 
Interfering  when  the  office  or  functions  are 
pure^  ecclesiastical  or  spiritual,  disconnected 
from  any  fixed  emolumentn.  sslsry,  or  other 
temporalities,  m  such  case,  Oere  Is  no  legal, 
temporal  right  of  wUdt  the  ctrU  courts  can 
take  Jnrisdletton." 

Tbere  can  be  no  dlflFierenos  In  tbe  prindiAes 
annomiced  as  argued  by  appeBanf  s  counsel, 
whether  they  are  sought  to  be  appDed  ID  a 
court  of  law  or  In  courts  of  eqptty. 

It  is  dear  from  what  has  been  said,  with- 
out reference  to  alleged  defects  In  the  petiticm 
f<ar  nundamua,  making  It  as  contended,  tm- 
avaUable  In  thia  case,  that  tbere  was  no  a- 
ror  In  the  ruling  tbe  court  below  In  doiy- 
tng  the  mandamus,  sustaining  the  demurrer 
to  tbe  petition  and  dlsmlsdng  It 

Affirmed. 


BTTTLBB  v.  BUTLKB  et  aLx 
(Supreme  Court  of  Alabama.  April  IS,  1902.) 

BJECTTMBNT  —  ADVBRSli    POSSBSMON  —  EVT- 
DBNCB— TENANTS  IN  COJOiON— SMtXIKS. 

1.  Defendant,  with  hia  familji  and  his  tathw, 
lived  on  the  father's  land  antU  his  death. 
During  that  time,  defendant,  by  aneqnlvocal 
acts,  recognized  hia  titic.  I^ndaat  entered 
by  permission  of  hia  fathax.  aad  there  waa  ae 
evidence  that  he  ever  brousht  home  to  his  ta- 
thet  knowledge  of  a  dlBavowaT  of  the  servient 
character  of  hia  oecnpetSon.  On  tfte  fhtkera 
death,  defendant  dbumad  tMe  by  a^cme  pos- 
sesBioQ  as  sgainat  the  other  hein,  and.  tber 
brought  ejeotment  Uad,  that  plaintiffs  ware 
entitled  to  a  directed  verdict 

2.  Where  defendant  with  his  family  and  his 
father,  lived  together  on  the  father's  land,  by 
his  permlsaion,  until  bis  death,  and  there  was 
no  evidence  that  the  father  was  informed  that 
defendant  claimed  the  land  adversely,  evidence 
that  defendant  told  third  persons  that  he  claim- 
ed the  land  as  his  own  was  properly  exduded. 

3.  Where  defendant  and  hu  father  lived  to- 
gether on  his  father's  land  until  hia  death, 
when  defendant  claimed  the  land  by  adverse 
possession  aa  against  plaintiffs,  the  other  heira, 
evidence  of  declarations  of  the  father  that  ha 
had  given  the  land  to  defendant  was  Inadmia- 
sible. 

4.  Where,  on  the  death  of  the  owner  of  land, 
one  of  bis  heirs,  beioe  in  possession,  denied 
possession  to  tbe  other  heirs,  each  of  them  was 
entitled  to  be  let  In;  and,  tn  an  action  for  that 
purpose.  It  was  not  material  whether  all  of  the 
excluded  heirs  joined. 

Appeal  from  drcult  court  Randolph  coun- 
ty; A.  H.  Alston.  iM&git. 

Acti<m  1^  Glarfc  Butier  and  otben  against 
Daniel  Butler.  From  a  Judgmmt  for  plain- 
tiffs, defendant  appeals.  Affirmed. 

B.  6.  &  W.  H.  Bridges,  for  ai^ellant 
Samuel  Henderson,  for  appellees. 

>  Bahearlng  OanM  Jons  IT.  IML 
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UcCI^LANt  O.  J.  Thla  Btatutory  action 
In  the  nature  of  cdectment  Is  prosecated  hy 
Clark  Butlw  and  others,  sons  and  daughters 
of  W.  H.  Bntlor,  deceased,  against  Daniel 
Butler,  also  a  son  of  said  W.  H.  Butler. 
Plaintiffs  derive  their  title  as  heirs  at  law 
of  their  father.  D^endant,  conceding  the 
original  title  ot  the  fatbra*,  claims  that  the 
title  Is  now  vested  In  him  by  advwse  pos- 
seB8i<HL  It  is  shown,  without  conflict,  that 
during  all  the  period  of  defendant's  occupa- 
tion of  the  land,  down  to  the  death  of  W. 
H.  Butler,  In  January,  1869,  the  latter  was 
also  living  on  the  land;  be  and  defendant 
and  defendant's  family  living  together 
thereon.  The  law  In  such  cases  refers  the 
possession  to  the  title,  and  hence,  prima 
fade,  the  possession  throughout  that  period 
was  in  W.  H.  Butlw,  and  defendant  had  no 
possession  adverse  to  him.  It  Is  shown,  also 
without  conflict,  that,  so  far  from  claiming 
adversely  to  his  father,  Daniel  Butler,  by 
unequivocal  acts,  such  as  giving  the  land 
in  for  taxes  In  the  name  of  hiB  father, 
throughout  that  period  recognized  the  title 
of  W.  H.  Butler  In  and  to  the  premises.  Nor 
is  there  any  room  for  controversy,  on  the 
evidence  adduced  or  offered,  that  Daniel 
entered,  not  in  hostility  to,  but  by  permission 
of,  W.  H.  Butler.  And  if  he  ever  at  any 
time  brought  home  to  his  father  a  knowl- 
edge of  a  disavowal  of  the  servient  and  per- 
missive character  of  his  occupation,  there  Is 
no  hint  of  it  In  the  evidence  Introduced  on 
the  trial.  In  the  absence  of  such  evidence, 
the  fact  that  defendant  declared  to  third  per- 
sons that  he  claimed  the  laud  as  his  own  was 
of  no  consequence,  and  evidence  of  it 'was 
properly  excluded  from  the  jury.  Jones  v. 
Pelham,  84  Ala.  208,  4  South.  22. 

Nor  did  the  court  err  In  excluding  the  pro- 
posed evidence  as  to  declarations  of  W,  H. 
Butler  to  the  effect  that  he  had  given  the 
land  to  Daniel,  the  defendant  Of  course, 
these  declarations  were  not  competent,  and 
they  were  not  offered,  to  show  a  conveyance 
to  Daniel.  Their  sole  office  In  the  case 
would  have  been  to  show  that  Daniel,  and 
not  W.  H.,  held  the  possession  of  the  prem- 
ises, and  that  the  possession  of  the  former 
was  adverse  to  the  latter.  Considered  as 
showing  this,  they  also  necessarily  showed 
their  own  Incompetency,  since,  with  the  de- 
clarant out  of  possession,  there  was  no  pred- 
icate for  bis  declarations;  they  were  not 
w^ltbln  the  doctrine  of  res  gestse,  or  any  ex- 
ception to  the  rule  against  hearsay. 

As  to  the  further  declarations  of  W.  H. 
Butler  to  the  effect  that  he  had  put  Daniel 
in  possession,  it  need  only  be  said  that  their 
tendency  was  to  prove  what  was  not  con- 
troverted in  the  case,  and  what  was  of  detri- 
ment, rather  than  advantage,  to  the  defend- 
ant, to  wit,  that  Daniel  entered  and  held 
possession  by  permission  of  his  father. 

On  the  considerations  adverted  to  first 
above,  with  the  evidence  as  It  was  befwe 
the  Jury,  the  plaintiffs  were  entitled  to  the 


affirmative  charge  which  the  court  gare; 
and  they  would  have  been  none  the  l«s  so 
entitled  had  the  testimony  ot  Whit  Botler 
that  he  "never  knew  it  to  be  ai^body's  land 
but  W.  H.  Butla''B,"  and  of  T.  J.  Loworn 
that  he  "nevor  heard  of  ai^body  claiming 
the  land  but  W.  H.  Butler,"  been  exdaded. 
Hence  we  need  not  Inquire  whetitier  the 
court's  rulings  In  respect  of  said  testUnony 
were  correct  or  not 

PlalntldM  and  defendant  being  tenants  in 
common  In  the  land  as  heirs  at  law  of  W. 
H.  Butler,  deceased,  the  effect  of  ihe  Judg- 
ment for  plalntlfib  is  to  let  them  Into  po»- 
session  with  the  def«idant  As  each  one  <^ 
the  dispossessed  tenants  Is  entitled  to  be 
thus  let  in,  It  Is  not  matolal  whetlier  all 
ot  them  have  Joined  In  this  action. 

Affirmed. 


STRBMT  et  aL  V.  HOOTEN  et  aL» 

(Supreme  Court  of  Alabama.   Feb.  13,  1902.) 

STOCK-LAW  DISTRICTS— CONSTITUTIONAl, 
LAW— AMENDMENT  OF  STATUTE. 

1.  An  act  approved  Dec«nber  10,  1890,  pro- 
vided that  stock-law  districts  might  be  estab- 
lished in  Clay  count?,  within  which  it  shoold 
thereafter  be  unlawful  to  permit  stock  to  run  at 
large.  Act  Feb.  11, 18!>7,  provided  for  extending 
the  limits  of  established  districts  by  incori>o- 
ratiag  adjoining  territory,  but  was  Invalid  be- 
cause of  failure  to  comply  with  Const,  art.  4,  { 
2.  relating  to  amendment  of  statutes.  Acis 
1S98-99,  p.  1776,  entitled  "An  act  to  amend  en 
act  entitled  an  act  to  provide  for  the  extension 
of  stock  law  In  Clay  county,  approved  Feb.  11, 
1807,"  provided  that  the  stock  law  mi^ht  be 
extended  to  territory  which  was  not  included 
within  the  provisions  of  the  act  of  1890,  and 
re-enacted  all  such  provisitma  as  were  appli- 
cable to.  or  intended  to  apply  to,  such  extended 
territory.  Held,  that  the  title  of  the  Act  of 
1899  sufficiently  stated  the  subject,  wfaicli  was 
to  extend  the  stock  law  in  Clay  county,  and 
neither  the  sufficiency  of  the  title,  nor  the  va- 
lidity of  the  act,  was  affected  by  the  fact  that 
the  act  was  stated  to  be  an  amendment  of  an 
onconstitutional  act. 

2.  Acts  1898-09.  p.  1776,  provides  that  the 
adjacent  stock-law  districts  established  under 
it  "shall  be  governed  by  the  law  prohibiting 
stock  from  rimning  at  large  In  Clay  county,** 
and  provides  a  complete  system  for  the  organ- 
ization and  regulati(Hi  of  such  districts;  incor- 
porating and  re-enacting  all  the  provisions  of 
the  prior  law  applicable  to  such  districts.  Btld, 
that  such  reference  to  the  prior  law  was  not 
an  attempt  to  extend  the  act  wltboat  re-enact- 
ing its  provisions,  and  did  not  affect  the  valid- 
ity of  the  act. 

3.  Acta  1808-99,  p.  1776,  extending  the  stock 
law  ot  day  county  to  districts  adjacent  to 
those  already  established,  is  not  void  becanse 
of  failure  to  require  notice  of  an  application 
for  such  extension,  since  the  legislature  could 
forbid  the  running  at  large  of  stock  withont 
notice  to  the  owners. 

Appeal  from  Clay  county  court;  W.  J. 
Pearce,  Judge. 

Petition  by  J.  O.  Street  and  others  to  the 
court  of  county  commissioners  of  Clay  county 
to  have  certain  territory  Incorporated  In  « 
stock^w  district  J.  W.  Hooten  and  ottaen 
filed  a  demurrer.   From  a  Judgment  for  da- 
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Pendants  the  pet!tlonera  brought  certiorari, 
and  from  an  order  dlsmisBlng  tbe  same  ttier 
appeal.  Reversed. 

On  June  5,  1800,  the  appellants  and  others, 
describing  themselTes  as  "persons  living  or 
owning  real  property  adjacent  to  a  stock-law 
^listrlct  in  the  county  of  Clay,"  and  desiring 
to  have  certain  adjacent  territory  Incorporat- 
ed In  such  stock-law  district,  filed  In  the 
commissioners'  court  of  Clay  county  a  peti- 
tion In  which  said  adjacent  territory  was  de- 
scribed by  government  nombers,  and  In 
which  petition  It  was  averred  that  it  was  to 
tbe  Interest  of  tbe  citizens  of  said  new  district 
to  have  the  same  attached  or  added  to  said 
stock-law  district,  "and  to  be  governed  as  now 
provided  hy  the  stock  law  in  said  county"; 
tliat  tbe  majority  of  the  freeholders  in  said 
territory  were  desirous  of  having  tbe  same 
added  to  said  stock-law  district;  and  that  pe- 
titioners had  given  notice  as  required  by  law 
of  the  making  of  this  application.  The  pray- 
er of  this  petition  was  that  tbe  commission- 
ers' court  make  an  order  declaring  such  terri- 
tory to  be  placed  In  the  stock-law  district  of 
Clay  county.  The  petition  was  filed  under 
the  act  approved  February  28,  1809,  amenda- 
tory of  the  act  approved  February  11,  1S07. 
J.  W.  Hootoi  and  two  other  citizens  wbo 
owned  property  in  tbe  territory  described  in 
the  petition  appeared  before  the  commission- 
ers' court  and  resisted  aald  petition,  and  filed 
demurrers  tbtoeto.  The  grounds  of  this  de- 
murrer were  substantially  as  follows;  (1) 
That  the  act  under  which  tbe  petition  was 
filed  was  unconstitutional  and  void,  in  that  it 
was  in  confilct  with  section  2,  art  4,  of  the 
constltntion;  (2)  that  said  act  was  unconstl- 
tutlonal  and  void,  in  that  the  subject  of  said 
act  was  not  clearly  expressed  In  Its  title,  and 
It  seeks  to  explain  the  provisions  of  an  exist- 
ing stock  law  In  Clay  county  by  reference  to 
Its  title,  without  re-enacting  and  publishing 
It  at  lodgth;  (8)  that  such  act  purports  to 
amoid  a  prevloaa  act,  and  c<HitaIns  new  and 
Independent  provlslcaiB  and  sections;  (4)  that, 
while  said  act  purports  to  be  an  amendatory 
act.  It  IB  original  In  respect  of  all  of  its  sec- 
ttoiu,  with  the  exception  of  section  1;  (5) 
that  the  Unea  ot  such  district  sought  to  be 
established  are  run  hi  arbitrary,  capricfoua, 
and  unreasonable  nuumv,  exc^itlug  many 
portions  or  snbdlTlstona  of  sections  and  parts 
of  lands,  80  as  to  except  the  property  of  per- 
sons opirned  to  aald  stock  law,  although  ad- 
jacent to  the  district  or  surrounded  by  the 
lands  Indnded  ttawetai.  The  commissioners* 
court  sustained  these  demurrers,  and  ordered 
the  petition  dismissed.  Tlierenpon  the  aald 
petitioners  filed  a  petition  In  the  county  court 
of  COay  county,  addrc— cd  to  the  Judge  of 
■aid  court  Mtting  forth  the  facts  as  stated 
above,  and  making  tbe  petition  filed  In  the 
commissioners'  court,  and  tbe  donurren  and 
orders  of  the  court,  exhibits  thereto;  and  It 
waa  averred  In  said  petition  that  the  commls- 
■foners*  court  dismissed  the  petition  filed  there- 
in, and  refused  and  still  refuses  to  grant  the 
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prayer  of  said  petltlcm,  although  the  peti- 
tioners and  signers  of  said  petition  offered  to 
show  that  a  majority  of  the  freeholders  own- 
ing real  estate  In  tbe  territory  described  In 
said  petitI<Hi  are  desirous  of  having  said  terri- 
tory added  to  the  stock-law  district,  and  of- 
fered to  show  all  facts  necessary  to  the  ex- 
tension of  the  stock  law  In  Clay  county  to  said 
territory  under  the  provisions  of  tbe  act  ap- 
proved February  28,  1800.  and  that  It  had 
compiled  with  all  the  requirements  of  said 
act  It  was  then  averred  in  the  petition  filed 
in  the  county  court  that  the  Judgment  au»- 
talning  the  demurrers  to  the  petition  In  the 
commissioners*  court  was  void  and  Illegal, 
and  that  the  same  should  be  annulled,  quash- 
ed, and  vacated.  Tbe  members  of  tbe  com- 
ml88ionQ*s'  court  and  the  Judge  of  probate 
of  said  county,  as  ex  officio  chairman  of  tbe 
court  of  county  commlsslonerB,  and  J.  W. 
Hooten  and  associates,  who  had  filed  tbe  peti- 
tion in  the  commissioners*  court  were  made 
parties  respondent  to  this  bill  The  pray- 
er of  the  petition  was  for  the  Issuance  of  a 
common-law  writ  of  certiorari  to  the  court  of 
county  commissioners,  requiring  them  to  send 
up  the  records,  papers,  and  proceedings  in 
said  cause,  and  that  upon  the  hearing  of  this 
petition  the  said  Judgment  of  the  commission- 
ers' court  sustaining  the  demurrers  be  quash- 
ed, vacated,  and  annulled.  Hie  members  of 
the  commlBslouers*  court  and  the  Judge  of  pro- 
bate demurred  to  the  petition  for  certiorari, 
and  assigned  substantially  tbe  following 
grounds  therefor:  (1)  That  the  facts  stated  in 
such  petition  show  that  the  demurrers  of  3. 
W.  Hooten  and  others  were  well  taken,  and 
the  Judgment  of  the  commissioners*  court  sus- 
taining them  was  proper  and  correct;  (2)  that 
the  statute  under  which  said  proceedings  were 
had  In  the  ccnnmlssloners*  court  was  unconstl- 
tutltmal  and  void,  as  bebig  In  conflict  with  and 
violative  of  section  2,  art.  4,  of  tbe  constitu- 
tion of  Alabama;  (3)  for  that  tbe  lines  of  such 
proposed  stock-law  district,  as  shown  by  the 
petition  filed  In  the  commissioners'  court  are 
run  In  arbitrary  and  capricious  manner,  and 
such  district  u  80  laid  off,  was  evasive  of  the 
spirit  and  reason  of  tbe  statute  under  which 
the  petition  was  filed.  J.  W.  Hooten  and 
otbos  separately  demurred  to  the  petition  ttx 
certiorari  <hi  the  ground  that  they  were  im* 
proper  parties,  In  that  the  proceeding  was  one 
to  revise  the  proceedings  of  the  court  of  coun- 
ty commissioners.  Upon  the  submission  of 
the  petition  for  certiorari,  upon  tbe  demurrers, 
there  was  a  Judgment  rendered  sustaining  said 
demurrm  and  ordering  that  the  petition  for 
the  common-law  certiorari  be  dismissed. 
From  tills  Judgment  the  petitioners  appeal, 
and  assign  the  rendition  thereof  as  error. 

Knox,  Bowie  &  Dixon  and  Borden  H.  Burr, 
for  appdlanta.  Whltson  &  Oraham,  tor  ap- 
pelleea. 

McGLBU^,  a  J.  An  act  approved  De- 
comber  10,  1800,  iHovlded  for  the  establlsfa- 
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ment  ot  "atock-Iaw  dlatrlctB"  la  Clay  coanty 
by  a  laaiorlty  T«te  «f  the  cteetors  of  a  beat, 
or  tbat  put  «f  a  beat,  In  which  It  was  pro- 
posed  to  estabURh  «nota  dlBtrkiL  Tbta  act 
mode  It  «wla-wfal,  aad  pmlshable  hf  a  fiae 
of  not  less  than  fS  dot  more  thax  $00,  tor 
any  person  to  p^mit  Biock  to  nui  at  lar^e  In 
any  district  estalillataed  under  iU  and  provid- 
ed, fnrtber,  "tbat  for  any  damace  done 
ateck  running  at  large  In  cuch  problblted  ter- 
lilary  the  otirner  at  such  atadc  aball  be  liable 
to  the  injioied  party,"  etc,  and  tbat  Juclgment 
tar  sDch  danrngee  shonid  be  a  liea  on  tke 
d^redating  atod^  to  be  enforeed  by  ma  or- 
der of  aelmre,  etc.;  that  prastLPtt—  «C  -ae- 
timm  for  damacea  '^may  be  tried  befaro  any 
joatic^  er  notary  pablic  with  Justtoe'a  ^ia- 
diotioD  In  tbe  beat  w&ere  the  <affenae  or  dam- 
age oocncB,  and  when  the  amoimt  of  damagei 
does  not  «xceed  ftfty  doUars";  tbat  if  ttae 
Jnstlce  of  Cbe  peace  or  notary  pubUc  fa  ta- 
OMiQteteBt,  or  there  Is  a  vaoaaey  la  euch  «f- 
flee,  then  ''soeh  trld  akall  be  htA  before  « 
justice  of  tbe  peace  or  nntary  fvbllc  -of  the 
aeareat  beat  ttente;  aiid  that  for  each  triala 
and  prosecRtloBB  aaid  JnaOees'  coorts  «haH 
always  be  opea;  tnt  tkree  da^  abafl  be  glvgn 
to  Ihe  -oKMxdte  patty."  Tbe  act  also  pnrvldea 
tbat  maOi  dlatilcti  afaatl  be  Indoaed  wtlh  m 
lawful  fence,  etc  It  eeems  tbat  prior  to 
Pelrauy  U,  1897,  ok  or  more  aach  fftotik 
districts  bad  been  eatabUshed  ia  C9a;  ooonty. 
At  least,  OB  tkat  4ay  Aoottier  act  was  ap- 
pTDTed,  **to  provide  ttor  tbe  extension  of  stiKft 
tanr  in  Clay  coanty."   Tbls  act  is  as  UMmrL 

"Sec^n  1.  Be  tt  enacted  by  tlie  general  a*- 
sembly  of  AlabBBsa,  that  trnm  and  alter  the 
passage  »f  4ta  act,  that  any  petaon  «r  per^ 
aons  UTlng  adjacent  t»  a  stock  law  dletrtet  la 
the  coonty  of  Clay  desiring  to  becoaae  attach- 
ed ts  said  atock  law  diatriet  for  tbe  pirpese 
9t  pverenttug  atoefe  fnm  ranning  at  large,  in 
a  qtecUed  tenltery.  adioiskig  a  stock  biw 
dtetrlet,  BMy  petition  tbe  court  of  county  com- 
Bilssloneca  of  said  eownty,  aettiBg  fsr4b  tbe 
Unn  of  the  propoaed  district  to  be  added  to 
mid  adjoining  stock  law  district,  tbat  If  In 
tbe  Jndement  of  said  eosrt  tt  will  be  to  tbe 
InteieBt  of  the  dtiseas  ia  said  sew  district 
to  be  attadied  or  added  to  said  stixA  law  dte- 
trlet and  be  sovemed  as  nvw  prorlded  by  law 
ia  aaid  oomty,  they  may  grant  an  order  that 
tbe  said  nenr  dtartrlct  ahaH  be  a  stock  law  «b- 
trlct  in  whteU  stock  ahall  not  nm  at  large 
and  shall  be  governed  by  the  law  protalbltiDg 
stock  fnan  nmnlng  at  larin>  in  Clay  county, 
AbL  Provided  tbat  tbe  dtlaena  living  tn  said 
new  district  ahall  buM  a  fence  to  prevent 
trespass  by  stock  owned  by  clttacDS  living 
out  of  tbe  stock  law  district 

"Sec  2.  Be  It  further  «nacted,  tbat  all  ap- 
plications by  petitions  to  said  court  as  here- 
in provided  shall  be  advertised  fifteen  days 
prior  to  the  sitting  of  said  court  by  posting 
three  notices,  one  at  the  court  house  door  of 
said  county,  and  two  In  the  community  of 
tbe  proposed  district 

"Sec.  S.  Be  tt  farther  anacted,  tbat  notb- 


ln(  la  tfals  act  aball  be  so  constraed  tm 
conflict  wltb  tbe  stodi  law  iww  In  farce  in 

CUay  county." 

Acts  1806-97,  pp.  738,  74a 

Ibe  ecpressed  purpose  of  this  act,  and  its 
effect  If  valid,  ia  to  extend  the  proTisUms  of 
tbe  «ct  of  December  U),  3^90,  to  parts  of 
Clay  county  to  which  it  did  not  before  ap- 
ply, and  to  which,  It  may  weU  be,  it  could 
ne<*<er  have  been  extended  under  Its  own 
terms;  and  this  without  any  «ther  ref«r- 
eace  to  the  elder  act  than  as  "the  stock  law 
hi  Otay  comity."  and  "the  tew  probiblting 
stock  frana  ranalng  st  buge  in  Clay  eaanty. 
Aia^"  nnd  without  re-enacting  and  pnhlish- 
fng  at  lenstdi  the  provisions  ao  extended.  It 
wvuki  aeesB  that  this  act  ot  1897  la  Ttoiative 
ef  the  orgask  mandate  that  -*  •  •  no 
law  shall  be  revived,  amended,  or  tbe  pro- 
visions tiiereof  extended  or  conferred,  by 
referoice  to  its  title  only;  bat  so  much 
ttereof  as  Is  revived,  amended,  extoided.  or 
coD/emed  shall  be  re-enacted  and  published 
ait  length,"  and  is  therefore  void.  Oonst. 
art  4,  <  2;  Otewart  v.  Commisskmejs,  8:1 
Ala.  206.  2  South.  270. 

On  Febmz;  23,  1S99,  «  tUrtl  act  relating 
to  tbe  rnnninK  at  large  of  live  sto(&  In  Oiny 
ecsRity  wats  approved.  Hie  title  of  this  act 
la,  "To  amend  an  net  entitled  'aa  act  to  pro- 
vide far  tbe  cxtensicai  of  SFtncfe  law  la  Clay 
eosmty,'  approred  Febmary  IL.  1S07."  Acta 
18BS-M^  p.  177«.  In  the  body  sif  tbla  act  of 
1S99,  tbe  subject  of  tbe  eztesBkm  of  the 
stock  law  for  day  eonnty  to  territory  wfaAcb 
had  not  been  subjected  to  tts  opesaUon,  a»d 
probably  could  not  be,  under  the  provfelona 
of  the  original  taw  (tbe  act  of  1890K  Is  treat- 
ed ef,  and  all  Rs  provlalottB  are  jsmmamt  and 
eognato  to  tiiat  subject  Now,  tbat  dearly, 
is  the  sBbject  wUch  Is  eipiessed  la  tbe  title 
quoted  jnst  above;  for  a  title  whicb  ex- 
preasee  a  purpose  to  a. mend  an  eartier  eoeet* 
meat  referring  to  the  earlier  enaotaftent  by 
tta  title,  ia  whicb  tbe  subject  of  tbe  propos- 
ed iegislation  Is  dearly  ^pressed,  Is  mm  more 
«r  less  than  the  expresakm  of  a  ptupose  to 
deal  with  tiae  subject  so  expressed  In  tbe 
title  of  the  earlier  enactment.  And  ft  Is  ef 
BO  oonsequeoce  la  this  cennectlcn  tbat  tbe 
earlier  enactment  may  be  unoonstltBtional 
and  void,  and  that  tbe  later  oae  porporta  to 
amend  it  Tbese  coofddemttons  do  not  pre- 
rant  the  words  need  in  tbe  title  of  tbe  lest 
act  from  carrying  tbetr  aocustamed  slgnlfi- 
caace.  It  cannot  change  tbeir  meaatng  tbat 
they  are  ifnoted  from  tbe  title  of  tbe  invalid 
statote,  any  more  than  if  they  were  quoted 
frsm  any  oUmt  writing.  And  the  fact  tbat 
tbe  later  act  by  Its  title,  proposes  to  amend 
tbe  earlier  Invalid  enactment  baa  no  brar- 
Ing  upon  tbe  question  whether  tbe  BQb)ect 
of  the  lat^  act  is  expressed  in  tts  title.  The 
subject  of  the  tater  act  la  the  extension  of 
the  sto<A:  law  of  Clay  ommty,  and  tbla  Is 
none  the  less  so  because  <rt  Its  being  pro- 
posed to  deal  with  that  subject  by  way  of 
emeadatlcHi  of  the  forma  attanpted  enact 
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m^t>  And  kenoe  our  oodcIubIoii  that  the 
act  of  February  23,  1890,  deUAy  flOcprcaSM 
Its  «ab}eet  In  la  tltl« 

The  tnrQier  Inqidry  1«:  tk>ei  tlw  act  of 
18»».  at  dM  that  of  1887,  attempt  to  extend 
tUe  pronsfcma  of  the  act  of  ISBO  without  re- 
enacting  thenr  and  publlBhlns  them  at 
length?  We  think  not  An  exaialDatk»  and 
comporlwa  of  the  two  acta  will  dttidoM  <luit 
no  provtekm  of  ^  act  of  1880  is  extended 
or  attempted  to  be  eztoided  to  territory  not 
covered  by  t^at  act,  and  proceedings  under 
It,  by  the  act  of  ISSO,  except  those  which 
are  in  tact  re-enacted  and  Incorporated  in 
full  In  the  latter  act,  and  pnbllshed  at 
lenstfa  as  a  part  ot  It  The  last  act  Indeed, 
provldfls  a  pevfact  system  of  law  whereby 
terrttoty  adjacent  to  a  stock  district  estob- 
Itshed  under  the  Bxat  may  be  incoiporated 
tbtteln,  and  regulated  after  such  Incwpora* 
tlon,  and  is  in  ttself  a  complete  enactmoit 
The  prorlMcHU  for  such  Ineorpwutton  are 
different  from  the  provlsloas  of  the  ortginal 
act  for  the  establishment  of  stock-law  dis- 
tricts, but  th^  require  to  their  operation 
tlie  aid  of  no  provision  of  the  orlgina)  act 
xMt  found  in  this  one;  and  all  the  rights, 
duties,  UabllltieB,  penaltleB,  and  proceedings 
intended  to  be  given.  Imposed,  4»  prescribed 
under  the  new  act  are  fully  set  forth  there* 
in;  and.  In  so  far  as  its  ^visions  are  those 
of  Uke  original  act  th^  are  re-enacted  and 
published  at  length,  and,  In  m  far  as  hew 
inoTlslons  are  intended  to  be  made,  they 
take  Ofl  place  of  tiiose  in  tbe  old  act  and 
are  In  thMnselvea  complete  and  self-execut- 
ing ea^resslons  of  the  leglslatlre  wilt  8o 
that  the  act  of  1888  may  be  executed  in  aU 
partlculara  without  any  reference  to  the  act 
of  iSOOi  or  to  the  operatitm  of  the  latter  act 
further  than  that  a  atock^w  district  most 
have  been  established  under  it  to  which  t^e 
territory  proposed  to  be  dealt  with  under 
the  act  of  1800  is  adjacent   It  is  true  that 
In  the  first  section  of  the  act  irf  ISOO  there 
is  a  provision  that  the  adjacent  districts  es- 
tabllslwd  under  it  "^all  be  governed  1^  the 
law  prohibiting  stock  from  running  at  large 
in  Oay  county,  Alabama,"— the  reference 
being  to  the  act  of  1880;  bat  this  provlsli^ 
is  rendoed  innocuous  by  the  fact  that  every 
provision  of  the  "law  prohibiting  stock  from 
running  at  large"  in  said  county  having  op- 
eration In  the  teiTltory  treated  of  In  the  act 
of  1809  is  re-enacted  In  and  by  that  statute 
in  full,  and  published  at  length. 

This  act  of  ISSO  Is  not  void  for  Its  failure 
to  provide  for  any  notice  of  the  application 
to  the  eommlsslMiers'  court  fw  the  incor* 
potation  of  adjacent  territory  into  an  exist- 
ing stocfc-hiw  district  No  man  has  such  es- 
tate or  interest  in  the  lands  of  another  as 
entitles  him  to  turn  hla  live  stock  at  Isrgc 
upon  it  and  a  requirement  that  he  keep  his 
stock  on  his  own  premises  deprives  him  <tf 
no  pn^Mffty  right  or  other  right  assertable 
in  any  court  The  legislature  might  in  the 
exKClse  of  its  police  powor,  have  forbidden 


the  running  at  large  of  all  stock  in  Clay 
county,  ot  In  any  part  th^of,  absolutely, 
without  notice  to  owners  of  stock  tiiere; 
and  it  was  clearly  competut  for  that  body 
to  confw  iqion  the  commlsslonm'  court  the 
power  to  designate  the  districts  in  which 
the  stock  law  enacted  by  the  legislature 
should  opwate  and  be  effective^  without  any 
notice  to  perstms  living  and  owning  sto(± 
within  aiv  such  district  The  act  of  1888 
does,  howeva,  clearly  contemplftte  that  the 
commissioners'  court  shall  entw  upon  an 
Investigation  as  to  whether  tt  is  to  the  in- 
terest of  the  citizens  of  the  district  or  ac- 
cording to  the  wishes  of  the  freeholders  of 
the  district  for  it  to  be  enacted  into  a  stock- 
law  district:  and  such  Investigation  should, 
of  course,  be  made. 

Here,  then,  we  have  in  tiie  raactment  of 
1889  a  stntuto  tiie  subject  of  which  Is  clear- 
ly «^prcBBcd  In  its  titlst  and  which  in  and 
of  itsdf  is  a  conqplete  act  in  no  wise  de- 
pttdent  upon  the  act  of  1800  or  upon  sny 
other  law  for  any  i^vleion  necessary  to  its 
fun  effect  and  Qpamti«m  according  to  the 
manifest  isglshitlve  intent  Under  the  act 
of  1888.  we  apprehend  that  the  districts  to 
be  incorporated  with  e^istlTig  stock-law  dls- 
trlcte  should  at  least  embrace  all  the  torri- 
tory  lying  wiHila  their  boundary  lines.  Vor 
instance,  territory  embracing  the  wholo  of  a 
townshlpr-uBlng  the  word,  aa  ta  common 
parlance,  to  denote  territory  six  miles 
square,— except  some  part  lyliv  away  from 
the  township  lines,  and  surrounded  by  other 
lands  of  the  township,  cannot  under  any 
proper  ccmatructiou  of  the  statute,  be  estab-  « 
llshed  into  a  stock-law  district  And  so,,  for 
anotha  instance^  a  section,  excluding  the 
8.  E.  of  the  N.  W.  or  the  like,— the  ex- 
cluded part  being  entirely  surrounded  by 
that  proposed  to  be  embraced,— should  not 
be  established  as  such  district  And  the 
same  ml^t  be  true  tn  respect  land  mate- 
rially Jutting  into  Hit  gcmeral  eontonr  of  the 
proposed  district  or  where  there  are  quarter 
sections  lying  over  upon,  and  other  land  ex- 
tending from  the  township  line  into,  the  pro- 
posed district  where  the  general  line  of  the 
district  follows  the  township  line;  and  the 
like  cases.  The  rationale  ot  this  is  obvious. 
To  construct  so  to  speak,  .a  district  entire- 
ly surrounding  land  not  nomlnaUy  embraced 
in  it  wonld  be  to  subject  the  proprletw  of 
such  land  to  all  the  burdens  ot  this  law,  end. 
m  effect  to  emlH^ce  his  land  within  the  pro- 
hibitory district  without  allowing  him  a 
voice  as  a  freeholder  in  the  matter;  and  Oie 
Btatote  provides  for  the  ascertainment  ot 
the  wishes  of  all  the  freeholdos  In  the  pro- 
posed district  But  this  question  did  not 
iwoperly  arise  la  thia  case  on  the  hearing  be- 
fore the  commissioners'  court  The  petition 
does  not  show  any  such  case  as  is  instanced 
above,  and  the  demurrer  Intended  to  raise 
the  point  was  essentially  a  speaking  demur* 
rer.   The  point  should  be  made  by  answer. 

Assuming,  therefore,  that  the  act  of  1887 
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Is  unconstitutional  and  void,  the  petition 
should  yet  have  been  sustained  und^  tbe 
act  of  1889.  The  county  court  erred  In  not 
qnashlng  the  judgment  of  the  commission- 
ers* court  on  the  demurrer.  The  Judgment 
of  the  county  court  will  therefore  be  re- 
Tersed,  and  the  cause  will  be  remanded  to 
the  county  court,  with  directions  to  that 
court  to  enter  a  Judgment  quashing  the  or 
der  or  Judgment  of  the  commissioners'  court 
sustaining  the  demurrer  to  the  petition  filed 
In  said  commissioners*  court. 
Reversed  and  remanded. 


BROWN  et  al.  t.  FOWLEH-i 
(Hapreme  Court  of  Alabama.   Feb.  13,  1902.) 
NOTES— INDOR  SERB— FIXING  LIABILITY— COS* - 
PLAINT  —  PLEA  —  WAIVER  —  BVIDBNCB  — 
PROMISB  TO  PAT— ADMISSIONS— TRIAL. 

1.  Under  Code,  §  894,  prOTiding  that  a  holder 
of  a  note  is  excused  from  bringing  the  suit  re- 
quired by  section  892  at  the  next  terra  of  court 
aft»  the  maturity  of  the  note  against  the 
maker,  in  order  to  fix  the  liability  of  the  in- 
dorser,  when  by  any  act  or  promise  of  the  in- 
dorser  the  plaintiff  is  induced  to  delay  bringing 
such  suit,  where  delay  has  been  so  induced  an 
action  may  be  maintained  against  the  indorser, 
without  suing  the  maker,  at  any  time. 

2.  Where  a  complaint  alleges  that  defend- 
ants indorsed  a  note,  which  Is  set  out  in  full, 
and  that  between  its  maturity  and  the  next 
term  of  court  they  each  requested  him  not  to 
sue  the  maker,  and  promised  to  pay  the  debt, 
and  thereby  induced  him  to  delay  suit,  where- 
fore he  now  sues  to  recover  of  them  the  amount 
of  the  note  and  the  costs  of  a  suit  against  the 
maker,  with  interest,  the  action  Is  properly 

'  against  the  indorsei's  as  such. 

3.  Whw  the  holder  of  a  note  was  induced 
to  delay  suit  against  the  maker  by  a  promise 
of  the  Indorsers  to  pay,  the  fact  that  the  holder 
afterwards  recovered  judgment  against  the 
maker  was  not  a  waiver  of  such  promise. 

4.  In  an  action  by  the  holder  of  a  note  against 
the  indorsers,  the  refusal  of  the  court  to  strike 
out  allegations  of  the  complaint  that  plaintiff 
had  recovered  against  the  maker,  and  that  ex- 
ecution thereon  had  been  returned,  "No  prop- 
erty found,"  was  not  reversible  error. 

B.  Under  Code,  §  894,  providing  that  the 
holder  of  a  note  is  excused  from  suing  the  mak- 
er in  order  to  fix  the  liability  of  an  indorser, 
when  by  any  act  or  promise  of  the  indorsee  the 
bolder  is  induced  to  delay  such  snlt,  where  snch 
delay  was  induced  by  an  express  promise  to  pay 
the  note  the  promiBe  need  not  have  been  m 
writing, 

G.  In  an  action  against  the  indorsers  of  a 
note,  an  allegation  in  the  complaint,  as  to  the 
indorsement,  that  on  the  day  of  the  date  of 
the  note  "the  defendants  indorsed  a  written 
obligation  executed"  by  the  maker  "in  words 
and  figures  following"  (setting  out  the  note)  Is 
safDcient. 

7.  Where  the  complaint  in  an  action  against 
the  indorsers  of  a  note  alleges  that  the  holder 
was  induced  to  delay  suing  the  maker  by  the 
express  promise  of  the  indorsers  to  pay  the  note, 
a  demurrer  to  a  plea  denying  that  there  was 
any  consideration  for  such  promise  was  prop- 
erly sustained. 

8.  Where  the  complaint  in  an  action  against 
two  indorsers  of  a  note  alleges  that  they  in- 
dorsed it,  the  presumption  is  that  they  indorsed 
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separately,  and  evidence  that  either  promised 
to  pay  the  note  Is  good,  as  against  him. 

0.  Where  the  hcdder  of  a  note  was  induced  to 
delay  suit  against  the  maker  by  the  request  of 
the  indorsers,  and  their  promise  to  pay  the 
note,  in  a  suit  against  them  thereon  evidence 
of  the  solvency  and  property  of  the  maker  of 
the  note  at  Its  maturity  is  irrelevant. 
10.  Where,  in  an  action  against  the  indorsers 
of  a  note,  they  denied  having  induced  the  holder 
to  delay  suit  against  the  maker,  a  corporation, 
by  promising  to  pay  the  note,  it  was  proper  to 
show  on  cross-examination  of  one  of  the  de- 
fendants that  he  and  the  othra*  defendant  owned 
the  majority  of  the  stock  of  the  maker. 

13 .  Where,  in  an  action  against  the  indorsers 
of  a  note,  they  denied  having  induced  the  bold- 
er to  delay  suit  against  the  maker  by  prom- 
ising to  pay  the  note,  testimony  that  they  said 
to  witness  that  they  told  the  bolder  that  cither 
of  them  was  worth  the  debt,  and  that  they  had 
offered  to  give  him  a  mortgage  on  the  maker's 
property,  and  pay  $^00  per  month  until  the 
debt  was  paid,  was  properly  received. 

12.  On  an  issue  as  to  whether  defendants  had 
promised  to  pay  a  note  on  which  they  were  in- 
dorsers, ft  letter  subsequently  written  by  one 
of  them  containing  an  individual  promise  to 
pay,  and  stating  that  they  wanted  the  plaintiff 
to  hold  the  paper,  was  admissible. 

18.  AVhere  a  portion  of  the  testimony  of  a  wit- 
ness was  unobjectionable,  a  motion  to  strike 
out  his  entire  testimony  should  be  overruled. 

14.  Where  the  complaint  in  an  action  against 
two  indorsers  of  a  note  alleges  that  they  each 
promised  to  pay  the  note,  the  plaintiff  may  re- 
cover on  proof  of  a  separate  promise  by  each; 
a  joint  promise  not  being  necessary. 

Appeal  from  circuit  court,  Etowah  county; 
J.  A.  Bilbro,  Judge. 

Action  by  W.  H.  Powler  against  J.  R. 
Brown  and  another.  From  a  judgm^t  for 
plaintiff,  defendants  appeal.  Affirmed. 

The  complaint,  as  am^ed,  was  as  fol- 
lows: "The  plaintiff  claims  of  the  defend- 
ants the  sum  of  two  thousand  four  hundred 
and  twenty-one  and  '^/loo  dollars,  with  In- 
terest thereon  from  the  13th  day  of  April, 
18D7,  due  upon  the  following  state  of  facts: 
Plaintiff  arers  that  on  the  2d  day  of  Decem- 
ber, 1893,  the  defendants  Indorsed  a  written 
obligation  executed  by  ttie  Ragland  Coal  & 
Coke  Company,  a  corporation,  In  words  and 
figures  as  follows:  [Here  folloWB  the  note, 
which  was  Indorsed  by  the  defendants,  and 
was  dated  December  2,  1893,  and  made  pay- 
able to  the  plaintiff  I>ecember  25,  and 
was  signed  "Ragland  Coal  &  Coke  Company, 
by  J.  U.  Brown,  G.  M."l" 

The  complaint  averred  the  jwyment  of  a 
certain  amount  on  said  note.  It  then  avrared 
the  institution  of  a  snlt  on  March  18,  1896. 
against  the  Ragland  Coal  &  Coke  Company 
on  said  note,  the  recovery  of  jndgment  In  said 
suit,  the  Issuance  of  execution  upon  said  Judg- 
ment and  the  return  thereof  "No  property 
found."  It  was  then  averred  In  said  com- 
plaint as  follows:  "Plaintiff  avers  thot  be- 
tween the  25th  day  of  December,  and 
the  18tb  day  of  March,  1895,  defendants  each 
requested  plaintiff  not  to  bring  snlt  against 
said  Ragland  Coal  &  Coke  Company,  and  ^- 
prossly  promised  to  pay  the  debt  evidenced 
by  said  note,  thereby  Inducing  plaintiff  to 
delay  bringing  suit  against  the  said  Bagland 
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Coal  *  Ooke  Company.  Wherefore  plaintiff 
now  sues  to  recover  of  defendants  the  said 
sum  of  two  thousand  four  hundred  and  twen- 
ty-one and  'Vioo  dollars,  aijd  also  the  said 
sura  of  olght  and  "Vioo  dollars,  the  costs  of 
suit,  together  with  Interest  on  said  sum  of  two 
thousand  four  hundred  twenty-one  and  b*/ioo 
dollars." 

To  this  complaint  the  defendants  demurred 
upon  several  grounds,  which  may  be  sum- 
marized as  follows:  (1)  The  complaint  shows 
that  the  plaintiffs  only  cause  of  action  or 
demand  Is  against  the  Raglaod  Coal  &  Coke 
Company,  and  not  against  these  defendants. 
(2)  The  complaint  falls  to  show  any  cause  of 
action  or  any  state  of  facts  sgalnst  these 
defendants  whereby  they  are  legally  bound 
for  the  payment  of  debt  or  demand  described 
In  the  complaint  (3)  Tbe  complaint  falls  to 
show  how  or  In  what  way  the  defendants  In- 
dorsed said  note  so  as  to  bind  them.  (4)  The 
complaint  shows  that  the  plaintiff  failed  to 
bring  suit  against  the  maker  of  the  note  at 
the  first  tram  of  the  court  to  which  suit  could 
have  been  brougbt,  and  the  complaint  falls 
to  show  that  defendants,  In  writing,  signed, 
waived  or  agreed  that  the  time  of  bringing 
suit  against  the  maker  may  be  extended,  as 
Is  required  by  law,  In  order  to  bind  them  as 
twianea  on  said  note.  <6)  It  Is  sbown  In  the 
complaint  that  the  alleged  promise  of  the 
defendants  to  pay  said  demand  rests  solely 
In  parol,  while  the  law  requires  that  the  con- 
sent waiving  or  extending  the  time  within 
which  suit  should  be  brought.  In  order  to  bind 
the  Indotser,  should  be  In  writing,  signed  by 
the  Indorser.  (6)  Because  the  complaint  falls 
to  show  any  excuse  for  the  plaintiff  not  bring- 
ing suit,  and  obtaining  Judgment  against  the 
maker  of  said  note  at  the  first  term  of  the 
court  to  which  suit  could  have  properly  been 
brought.  (7)  The  complaint  shows  that  the 
alleged  promises  of  the  defendants  to  pay 
said  notes  were  wholly  without  consideration. 
iS)  Because  the  complaint  shows  that  the  al- 
It^cKl  promise  to  pay  was  a  mere  parol  prom- 
ise to  pay  the  debt  of  another,  and  each 
promise  Is  void  under  the  statute  of  frauds. 
(9)  Because  It  Is  not  shown  by  the  complaint 
that  the  plaintiff  was,  in  any  way.  Induced 
by  the  defendants  to  delay  tbe  bringing  of 
suit  ngnlnst  tbe  makers  of  said  note  at  the 
flrst  term  of  tbe  court  to  which  said  suit 
could  properly  have  been  brought,  and  It 
shows  that  suit  was  not  brought  for  more 
tban  a  year  after  It  could  have  properly  been 
brougbt.  (10)  It  is  shown  In  the  complaint 
that  the  plaintiff  waived  and  abandoned  tbe 
alleged  promises  of  these  defendants  to  pay 
the  note  mentioned  and  described  In  the  com- 
plaint by  the  bringing  of  the  salt  against 
the  maker  of  the  note,— Ragland  Goal  &  Coke 
Company,— «nd  prosecuted  the  same  to  Judg- 
ment These  demanreni  were  oTOTmled.  The 
defendants  also  moved  the  court  to  strike 
from  tbe  complaint  that  portion  wherein  the 
plaintiff  averred  tbe  bringing  of  salt  and  the 
recovery  of  Judgment  against  tbe  Ragland 


Coal  &  Coke  Company,  and  tbe  Issuance  of 
execution  thereon  and  tbe  return  of  said  ex- 
ecution, upon  the  ground  that  such  averments^ 
were  Immaterial  and  impertinent  to  any  Issue 
In  the  cause.  This  motion  was  overruled,  the 
ruling  upon  said  motion  being  shown  only  tak 
the  minute  entry. 

The  defendants  pleaded  the  general  issue 
and  by  special  plea  denied  that  they,  or  either 
of  them,  requested  the  plaintiff  not  to  bring 
suit  at  any  time  prior  to  the  April  term,  1895^ 
of  the  circuit  court  of  St  Clair,  which  was 
the  first  tra^m  of  the  court  after  the  maturity 
of  the  note,  or  that  prior  to  the  April  t«-m,. 
1895,  of  tbe  circuit  court  of  St.  Clair  county,, 
they  or  either  of  them  expressly  promised  to 
pay  the  debt  evidenced  by  said  note,  or  In 
any  other  way  induced  the  plaintiff  to  delay 
the  bringing  of  suit  thereon  against  tbe  maker 
of  said  note.  They  also  pleaded  tbe  follow- 
ing special  pleas:  "(4)  That  the  alleged 
promise  of  defendants  upon  which  plaintiff 
relies  for  recovery  as  against  these  defend- 
ants was  wholly  without  consideration."  "{&y 
That  plaintiff  failed  to  bring  suit  to  the  first 
term  of  the  court  to  which  suit  could  be 
brought  after  the  maturity  of  the  note  men- 
tioned in  plaintiff's  complaint  against  the 
maker  thereof,  whereby  these  defendants 
were  exonerated  as  Indorsers  thereon.  <7> 
That  the  plaintiff  failed  to  bring  suit  against 
the  maker  to  the  second  term  of  the  court  to 
which  suit  could  have  been  brought  after  the 
maturity  of  tbe  note  mentioned  In  plaintiff's 
complaint;  that  If  suit  had  been  so  brougbt 
against  the  maker  and  diligently  prosecuted 
to  Judgment  the  money  could  have  been  made,, 
the  maker  being  solvent." 

To  the  fourth  plea  the  plaintiff  demurred 
upon  the  grounds  that  no  consideration  was 
necessary  to  uphold  the  alleged  promise,  and 
that  said  plea  was  a  mere  conclusion  of  the 
plender  and  stated  no  fact  on  which  issue 
could  be  taken. 

To  the  sixth  plea  the  plaintiff  demurred 
upon  the  ground  that,  under  the  facts  set  out 
in  the  complaint  the  failure  to  sue  at  the  first 
term  of  the  court  to  which  suit  could  have 
properly  been  brought,  does  not  relieve  the 
defendants  from  liability,  and  It  was  sbown  by 
the  complaint  and  plea,  taken  together,  that 
plaintiff  was  Induced  to  delay  bringing  suit 
by  the  acts  and  promises  of  defendants. 

To  the  seventh  plea  the  plaintiff  demurred 
upon  the  following  grounds:  (1)  It  does  not  de- 
ny the  fact  that  plaintiff  was  induced  to  delay 
suit  by  tbe  acts  and  promises  of  the  defend- 
ants. (2)  Under  the  facts  shown  by  the  plea 
and  complaint,  taken  together,  no  duty  reste* 
on  plaintiff  to  bring  suit  to  the  second  term 
of  the  court.  (3)  Tbe  compialut  and  plea, 
taken  together,  show  that  the  liability  of  the 
defendants  had  been  fixed  by  suit  In  due  time 
against  the  maker.  The  demurrers  to  tiiese- 
pleas  were  sustained. 

On  the  trial  of  the  cause,  the  plaintiff  In- 
troduced In  evidence  the  note  sued  on,  whictr 
was  described  in  the  complain^  and  which 
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diow«d  that  it  warn  Indoraed  In  blank  by  the 
detenduits,  J.  R.  mnd  W.  T.  Brawu.  The 
defendants  objectBd  to  tlie  Introduction  of  tbta 
ikote  In  OThlence,  on  tbe  ground  tbat  it  was 
Illegal,  Immaterial  and  IrreteranL  The  court 
oveiruled  tbe  objection,  and  tbe  defendants 
duly  excepted.  Tbe  plaintiff  tben  offered  in 
evidence  tbe  transcript  of  the  rocord.  proceed- 
ings and  Judgment  In  tbe  cause  of  tbe  plain- 
tiff, W.  H.  Fowler,  Bgainst  tbe  Sagland  Ooal 
&  Coke  Company  lustitnted  In  tbe  ctrcalt 
court  of  St  Clatr  county  on  Mareb  IS,  189T, 
tbe  Issuance  of  executloQ  upon  said  Judg- 
ment, and  tbe  return  of  the  sberiff  on  mid 
execution  "No  firoperty  found."  Kacb  «f  tbe 
defendants  objected  to  tbe  iatrodoction  of 
said  transcript  In  erldence,  on  the  (round  that 
it  wns  iUeyal.  Immaterial  and  Itrelevant 
Tbe  court  overruled  tbe  objection,  and  tbe  de- 
fendants dulf  exo^ted. 

John  G.  Fowler,  a  brother  of  tbe  [dalntU^ 
as  a  witness.  testlOed  tbat,  while  bis  broUier 
was  absent  from  bcune,  be  autiiorlaed  tbe 
witness  to  collect  tbe  note  sued  on;  tbat 
on  December  26,  ISM,  the  date  of  tbe  ma- 
turity of  said  irate,  be  asked  J.  B.  Brown, 
tbe  c^neral  manager  ct  the  ttagUtnd  Ooal  A 
Ooke  Company,  for  its  payment,  atatlng  tbat 
fibe  plaintiff,  bis  brother,  wanted  Us  money: 
tliat  in  this  convcrss(tk>n  said  Brown  stated 
tiMt  be  would  protect  tbe  ptalntlff,  and  of- 
fered to  glre  hln  a  atortc^ie  on  the  com- 
pany'* pr(^>erty  to  secure  said  debt;  and  h« 
stated  farther  la  aaMI  conv^satioB  tbat  oM- 
Uier  be  nor  his  brother  wanted  tnilt  brought 
oB  tbe  note;  tbat  there  was  ao  «ee  in  subig, 
Inasmuch  as  hs  and  his  brother  were  worth 
tbe  money  and  be  mnld  protect  th«  4ebt 
Thto  witness  testified  to  bavins  had  a  con- 
TCraatlon  with  W.  T.  Brown,  In  which  prac- 
tically the  same  statements  were  made. 
He  also  teatlfled  tiiat  he  did  not  know  at  that 
time  tbat  the  defendant  W.  X.  Brown  was 
tlie  treasurer  of  tbe  Bagland  Ooal  &  Ock« 
Oompany.  There  was  no  objection  Interpos- 
ed to  tbs  testimony  of  J.  O.  Fowter  during 
the  time  he  was  being  examined  as  a  wit- 
ness, bat  after  his  examlaatton  was  com- 
pleted, the  blU  af  exccptfons  racitea  that  "tiie 
dcf^dnnts  and  each  of  them  severaUy  and 
separately  moved  to  eiKlude  the  evidence  of 
the  said  John  O.  CXiwler  from  tbe  Jury  upon 
the  ground  tbat  It  contalued  oo  express  prom- 
ise to  pay  the  debt  mendoned  in  pl^ntiff's 
complaiBt  by  tbe  defoidanta,  or  althv  of 
tbem,  as  Indorscrs  4^  the  written  obligation 
mentioned  In  the  cranplaint  of  plaintiff  In 
this  cause,  becaase  said  evldenoe  did  not 
show  or  (end  to  ataow  tiiat  tbe  plaintiff  was 
Induced  by  said  statements  or  conversation 
of  tlie  defendanto  individually,  or  ^ther  of 
th(?m.  to  delay  bringing  suit  on  tbe  said 
obligntkA,  and  because  said  evldenoe  was 
inmiatcrinl,  tarelevant  mud  IlicKal.  Because 
the  evidence  of  tbe  said  Jno,  Q.  Vavrter  show- 
ed that  the  statements  of  Jas.  R.  Brown  and 
W.  T.  Brown  were  made  as  officers  of  tbe 
Ragland  Coal  *  Ooke  Company,  and  not  as 


individuals."  Tbe  court  overruled  each  of 
said  motions  to  exclude  the  testimony  of  tbe 
witness  J.  G.  FowIk,  and  to  this  ruling  each 
of  tbe  defendants  s^arately  excepted. 

The  plaintiff,  W.  H.  Fowler,  as  a  witness, 
testifled  to  substantially  tbe  same  tacts  as 
were  testifled  to  by  J.  O.  Fowler.  There 
was  no  objection  to  tbe  testimony  of  the 
plaintiff  at  the  time  It  was  being  given,  but 
after  bis  examination  was  finlBbed  each  of 
the  defeodanta  moved  tbe  court  to  exidvdt 
all  tbe  teetlmoDy  of  the  witness  Fowler,  up- 
on tbe  same  grounds  as  were  made  tbe  basis 
of  the  motion  to  exclude  ^  testimony  of 
tiie  witness  Jno.  O,  Fowler.'  'nie  court  over- 
ruled tbe  motion  and  the  defendaota  didy 
excepted. 

It  was  Shown  by  tbe  testimony  <rf  tiie  de- 
fendants tbat  on  I>eoember  SSth,  and  sctue 
time  before  and  after,  tlie  defendant  J.  K. 
Brown  was  the  general  manager  of  the  Bag- 
land  Ooal  ft  Ooke  Company,  and  the  defend- 
ant W.  H.  Brown  was  the  treasure.  Each 
of  the  dcf  enlants  denied  having  by  w<ocd  «r 
act  Induced  tbe  plaintiff  to  d^y  twinging 
salt  against  said  company  on  the  note  here 
sued  on,  and  denied  the  pronrises  IndlTfdaal- 
ly  to  pay  said  debt  or  to  hecoan  PMposiaihle 
therafor. 

During  tbe  ocamhiation  etf  J.  B.  Brawn  as 
a  witness,  be  was  a^ed  by  the  drfrodanrs' 
couanel  tiae  following  quaetteM:  "It  on  De- 
oembn  25.  1894,  tbe  Ragland  OMd  &  Ooke 
Ooniimny  was  solvent?"  "What  pn^erty.  If 
any,  the  Xtagiand  Ooal  A  Coke  Oompany 
owned  on  December  25,  ISM,  and  what  was 
the  mactat  value  thereofr'  "What  property. 
If  any,  the  Ragland  Coal  &  Coke  Company 
owned  between  i>eecaiber  2K.  and  March 
18,  1895,  and  what  waa  the  rmlue  of  sacb 
property!"  The  plalntUf  separately  objected 
to  each  of  these  quesUoas,  the  court  sustain- 
ed each  of  such  objeeUoas,  and  to  each  of 
these  rulings  the  dafendania  sqparately  and 
severally  excspted. 

On  tbe  crose-examlnatloa  of  aaSd  J.  B. 
Brown,  the  plabatiff's  conastf  asked  him  the 
fotlowtiif;  iioestloB:  -"If  on  tbe  25th  of  De- 
cemtMT,  18M,  bc^  wHneas,  and  defendant  W. 
T.  Brown  did  mat  own  a  majority  of  the 
capital  stock  In  the  Ragland  Ooal  &  Ooi» 
Company?"  Bach  of  the  defendants  obijected 
to  this  qnestkm.  vpon  Che  groimd  that  It 
called  for  Illegal,  IncAevant,  Incompetent  and 
Immaterial  «vtdenceL  The  court  oremled 
the  objection,  and  to  Hila  ruling  encii  of  the 
defendants  separately  and  severally  onepted. 
Tbe  witness  answered  tbat  he  and  the  de- 
fendant W.  T.  Bmwn  did,  at  said-  tlme^  own 
a  majority  of  tbe  capital  stock  In  sakl  com- 
pany. 

There  waa  tttrtiier  evidence  totrodnced  1^ 
tbe  defendant  tending  to  shorw  that  the 
plaintiff  and  hto  bvotber  dU  aot  know  antfl 
after  the  commencement  of  tbe  suit  agahnt 
the  Ragland  Coal  ft  Coke  Oompany  that  the 
law  required  suit  to  be  brought  against  the 
maker  at  said  note  to  tbe  first  term  of  tbe 
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eotirt  to  Trtilch  It  cirald  properly  be  bnu^t 
im  «rd«-  to  btod  the  fadoners. 

In  rebuttal  tte  ptaJntlfl  introdaced  oae  X. 
O.  Hamitton  fts  a  witneal^  wbo  testlOed  tbat 
ke  bad  a  oooreiaatloii  uritii  botb  of  tbc  de- 
f«iulanta  in  1S96  or  1897,  and  tbat  In  mcA 
cgavcraatloiu  tbey  stated  to  the  witneea  tbat 
tber  had  told  plainttO  tbat  w«m  re- 

q^dUe  for  tbe  note  of  tin  Bactand  Coal 
4c  Odke  Company,  and  were  «rortb  tfee  deM. 
Tbe  deCewtanta  sepaTately  aad  mevermtts 
ed  tbe  conrt  to  «xelade  tha  teaUncny  «f  the 
witneas  on  the  gronnd  tkat  tt  wax  Illegal, 
kwJtvant,  lacomptteat  and  tmanterlaL  Tb* 
OMtrt  oremitod  tbe  •bjeetioa  and  ttan  detend- 
ants  Mtj  excopted. 

The  plalntUt  tben  Intndncad  ta  eridenee  a 
letter  from  tba  defendant  Mb  a  K.  Brown 
addroBaed  to  Jatm  G.  Fowler,  In  wbleSi  letter 
tbe  defendant  John  IL  Brown  practically  ad< 
Bitted  bis  peraonal  oblisatioa  npon  said  nrte, 
by  reaaoa  at  bii  promises  to  pay  tbe  plain- 
tiff.  TMb  letter  ww  written  an  tbe  letter 
head  of  tbe  Bagland  Coal  *  Ceba  Oompany, 
but  was  sl^ed  by  J.  R.  Brown  as  an  Indtvld- 
BBi  and  wot  an  otScfaU  capacity.  The  de- 
tBidanti  eadi  «tde«t»d  to  the  Intradnetlon  vC 
■aid  letter  In  crrldeMce,  vfoa  tbt  grtmnd  tbat 
It  abmra  on  tta  tece  tbat  tt  was  written  at 
the  toatance  of  the  lea^ad  Ooal  A  Coke 
Oonvany.  and  that  tte  promise  to  pay  eald 
debt  wna  tbe  ptomtee  of  tbc  Ragftaod  Goal 
ft  Oolae  Oocnpaay,  and  not  tba  prcaalse  of  tfaa 
defendants  as  tedlvfdualB.  Ae  eo«t  vrer- 
luhd  tbts  notion,  allosred  the  letter  te  be 
Mndoced  In  evidence,  and  to  ttda  raltag  tbe 
d^tandaDti  se-reinHy  and  aeparately  excepted. 

The  court,  at  tbe  xeqneat  of  tbe  plaintiff, 
fave  to  tbe  jury  tbe  (oHowtes  written  cbaiv 
geK  "(1)  Tbc  court  cbarges  tbe  Jury  tbat  If 
after  the  25tb  day  of  Deeembcr.  1804,  and 
before  tbe  IStb  day  «f  Aiarcb.  1885,  defend- 
ants requested  plaintiff  not  to  roe  the  Uag- 
land  Ooal  &  O^e  Ooaapany,  and  expressly 
promised  (a  pay  tbe  debt  erldenoed  by  the 
note,  and  thereby  Indueed  plabitur  not  to 
sse  vt  the  first  term  of  tbe  conrt  after  tbe 
nota  fell  due,  tlm  defendants  were  not  dls- 
<^arced  from  Unbllity  as  Indorsers  by  plaln- 
tflTa  fallw«  to  sne  the  Ragland  Goal  ft  Colce 
Company  at  tbe  first  term  of  court  (2)  Tbe 
conrt  charges  the  Jury  that  tbey  may  look 
to  the  letter  written  by  J.  R.  Brown  to  John 
Fowler,  In  connection  with  all  tbe  other  otI- 
dence  in  tbe  case.  In  ascertaining  whether 
defcadants  between  tbe  dates  named  lo  tbe 
OMnplabit  expressly  pronlsed  to  pay  the  debt, 
md  indnced  plaintiff  to  delay  bringing  bis 
sntt.  (S)  The  ODUTt  charges  tbe  Jnry  that 
even  If  John  G.  Fowler  dM  not  know  tbat  It 
was  Decessary  to  ane  tbe  maimer  to  the  flrst 
term  of  the  court  after  maturity  of  note,  yet 
If  defendants  after  tbe  maturity  of  the  note, 
and  befure  the  18th  day  of  March,  1805,  re- 
quested plaintiff  not  to  sue  the  Kagland  Ooal 
ft  Coke  Oompany,  and  expressly  promlBed  to 
pay  tha  debt,  and  thereby  iaduoed  plaintiff 
not  to  Boe  tba  Bagland  Coal  ft  Coke  Company 


to  the  next  term  of  the  drcalt  covrt  of  St. 
Clair  county,  tben  the  Jury  aboald  find  a  Tcr^ 
diet  for  the  plstotlff." 

The  defendants  each  seTerally  and  sep- 
arately excepted  to  tbe  giving  of  each  of  said 
written  cbai^fes,  and  also  sererally  and  sep- 
arately excepted  to  tbe  court's  refneal  to  glrc 
each  of  tbe  fc^wlng  cbargee  requested  by 
tbem;  "(1)  ^e  ooort  charges  tbe  Jvry  tbat, 
ff  tbey  beUeve  the  eTtdenee  In  this  case, 
tbey  atost  find  tbe  tosuea  In  tamt  of  the 
defendant*.  (2)  The  court  (Owrgea  tbe  Jury 
that  if  tbey  And  from  tbe  evidence  tbat  tbe 
alleged  proinisee  of  tbe  defendants  to  iirotect 
the  platetlff  in  tbe  payment  of  tbe  note  In 
eoatroversy  was  asade  by  defendants  In  their 
capacity  ns  seneral  nanaeer  and  treaanrer 
of  the  company,  tbe  maker  of  tbe  note,  and 
not  In  tbelr  perwnal  capacity, «  Intending  to 
by  mch  prtmlBes  persMially  hind  tbemselvea, 
then  -under  all  tbe  evidence  in  the  case  tbe 
verdict  of  tbe  jury  nuwt  toe  Ittr  the  defend- 
ants.** 

It.  M.  Smith  and  Inaer  ft  Greene,  for  aM>d- 
lantn.  Amos  B.  Goodhn«,  for  app^lee. 

HASALSON,  J.  1.  The  Code  preacribea  a 
ftmn  nir  a  salt  by  an  asslcaee  against  the 
assignor  ar  indorser  of  a  note,  npon  whfcb 
srit  baa  been  bronght  to  charge  the  maker. 
Judgment  obCatoed  and  exenflon  lisaed  ac- 
eordteg  to  law  and  retnmed  "No  iRnpcnty 
Avund,"  as  reqntRd  la  such  cases,  befoK  pro- 
ceeding agatuBt  the  assignor  or  fndorser  to 
make  bim  liable,  as  by  section  B02  of  ttie 
Gode.  There  Is  no  fbns  prescribed  for  mlts 
to  charge  the  Indorser,  -when  be  has  la  writtog 
waived  salt  to  charge  hlramlf  (Code,  i  8l»ii), 
or  when  tbe  bolder  of  the  Indoraed  «v  asslgoed 
paper  is  esnmsed  from  bringing  salt  tve  one 
of  the  several  causes  excusing  blm  from  so 
Mng,  as  prescribed  by  section  8W  of  tbe 
Code.  That  section  provides:  ''That  tbe  bold- 
er Is  excused  from  bringing  ^  suit,  obtabK 
ing  tbt  Jad^ent  and  Issalio;  execution  there- 
on,** wben  one  of  the  prescribed  conditions, 
as  tberelD  laid  down,  exists.  The  seventh  and 
last  vt  these  excnees  Is,  "when,  by  any  act  or 
promtse  of  the  indorsw,  the  plaintiff  Is  In- 
duced to  delay  bringing  -such  suit."  The  stat- 
ute. Itself,  seems  plainly  to  excuse  the  bring- 
ing of  the  suit  at  any  time  against  tbe  maker, 
after  default  to  sue  to  tbe  flrst  term  after 
the  note  is  due,  to  hold  tbe  Indorser  llabte, 
wb«n  one  of  the  excuses  for  not  doing  so  ex- 
ists, and-  that  undo^  tbis  section,  wltli  one 
of  tbe  excuses  for  not  so  suing  the  maker 
existing,  tbe  holder  of  tbe  Indorsed  paper, 
without  afterwards  suing  tbe  maker  at  all, 
may  proceed  agnlnst  tbe  Indorser,  as  against 
tbe  maker  In  the  flrst  Instance,  to  enforce  bla, 
the  indoraer'a,  liability  on  the  same.  In  Lind- 
say V.  Williams,  17  Ala.  229,  It  was  said  by 
Dalian,  C.  J.:  **We  should  b<rid.  If  an  tn- 
d(»^r  (bolder)  did  not  know  In  what  county 
tbe  maker  resided,  and  conid  not  by  diligent 
taiqaliT  ascertain  the  county  of  his  residence 
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ta  time  to  sne  to  the  flnt  conrt,  tbat  this 
would  be  a  suffldent  excuse  for  falling  to  sue 
at  the  first  term,  and  I  think  It  may  be  ques- 
tloned  whether  It  wonld  not  dispense  with 
the  necessity  of  a  suit  altogether,  even  If  the 
holder  by  inqnh^  should  afterwards  ascer- 
tain the  residence  of  the  maker." 

The  complaint  In  this  case,  appears  to  be 
apt,  in  declaring  the  liability  of  the  defend- 
ants as  Indorsers  of  the  note.  It  Is  a  mis- 
taken view,  tbat  the  suit  is  upon  the  judgment 
which  the  plaintiff  obtained  In  the  circuit 
court  against  the  maker  of  the  note,  or  a  spe- 
cial action  CD  the  case  against  defendants,— 
one  or  the  other  of  which,  the  defendants, 
on  appeal,  suggest  the  action  to  be.  It  is  a 
clear  case  of  a  suit  by  the  payee  of  a  mm- 
negotiable  note  against  the  Indorsers  thereoi^ 
to  charge  them  with  Its  payment  The  com- 
plaint alleges,  that  the  deTendants  Indorsed 
the  note,  which  Is  set  out  In  biec  verln, 
and  avers,  that  In  the  Interim  between  the 
maturity  vt  the  note— the  25tb  December, 
1894— and  the  first  term  of  the  court  to  which 
suit  might  hare  been  brought.— the  18th  day 
of  May,  1895,— "defendants,  each,  requested 
plaintiff  not  to  bring  suit  against  said  Rag- 
land  Coal  &  G<Ae  Company,  (tbe  maker  of 
the  note)  and  expressly  promised  to  pay  the 
debt  erldenced  by  said  note,  thereby  inducing 
plaintiff  to  delay  brlngtog  suit  against  the 
said  Kagland  Coal  &  Coke  Company,  where- 
taee  jdalntlff  now  sues  to  tecorer  of  defend* 
ants,  (the  Indorsers  ot  said  note)  tbe  sum  of 
¥2,421.58,  and  also  the  said  sum  of  (8.05, 
tbe  costs  of  suit  against  the  makers,  with  In- 
terest," etc.  WhUe  tbe  statute,  under  the  al- 
legations of  the  complaint  did  not  require 
this  suit  to  be  instituted  ajgalnat  the  maker 
before  suing  the  indorsers  to  charge  them,  It 
was  clearly  not  against  their  interest  for  It 
to  bare  been  done.  It  was  a  step  in  their 
Intwest  to  oiforce  payment,  If  It  covld  be 
done,  out  of  the  maker  of  the  note,  without 
resort  to  the  defendants  as  Indorsers.  It  was 
an  act  of  good  faith,  without  the  effect  as 
contended  by  defendants,  of  a  walrer  of  the 
promises  of  defendants  to  pay,  as  an  Induce 
ment  to  dday  suit  and  one  at  which  they 
cannot  be  heard  to  comidain.  The  refusal  of 
the  court  to  grant  tbe  motion  of  defendants 
to  strike  that  part  of  the  complaint  setting 
up  the  Institution  of  tbat  'suit  the  rendi- 
tion of  judgment  therein,  Issuance  of  ezecu- 
tiott  thereon  and  its  return  of  "Xo  property 
found,"  was  not  reversible  error.  Further- 
more, the  ruling  on  the'  motion  appears  alrae 
In  the  minute  entry  and  Is  not  here  review- 
able. Xor  was  there  reversible  error  to  ovk-- 
ruling  the  demurrer  to  tbe  complaint  on  tbe 
same  ground,  or  fw  allowing  In  evidence  the 
certified  transcript  of  the  Judgment  the  ex- 
ecntltm  and  the  return  of  the  sheriff  thereon. 

2.  The  legislative  history  of  sections  682, 
893  and  804  of  the  Code  was  reviewed,  and 
construction  carefully  given  to  than  by  Briek- 
ell,  0.  J.,  in  tbe  late  case  of  Caulfleld  v.  Fto- 
negan,  114  Ala.  39.  21  South.  484.  Of  see- 


tlcn  894,  and  Its  subdlvlslcm  7,  It  was  said: 
"Without  now  assuming  to  decide  what  act^ 
or  promises.  Inducing  the  delay  of  salt  th* 
subdivision  may  comprehend.  It  is  enougb  to 
say,  that  an  express  promise  to  pay  the  debt 
with  or  without  writing,  or  representotlon  at 
the  S(dvency  of  tbe  maker,  inducing  the  delay 
of  suit,  made  before  the  period  of  suit  had 
expired,  we  tocllne  to  tbe  opinlrai,  would  con- 
stitute a  promise,  or  an  act  within  Ito  mean- 
ing. The  promise  to  pay,  must  howew,  be 
eximss;  It  must  not  be  a  mere  Implied  pran- 
ise  deduced  from  a  verbal  walvw  of  salt— 
for  that  would  render  nugattny  the  mandsto 
of  the  Btototo  tbat  the  waiver  to  be  avalilng 
must  be  to  writing  (section  898),  and  If  It 
was  to  writing,  thrae  would  be  no  occairion 
for  nsorting  to  tbe  subdivision."  A  <^ear 
distinction  Is  drawn  to  the  decision  betweoi 
a  waiver  of  time  for  bringing  suit  under  see- 
tlon  893,  and  an  express  promise  to  pay  the 
debt  as  an  excuse  for  not  suing,  under  sec- 
tion 894.  In  the  one  case,  the  waiver  most 
be  In  wrlttog,  and  to  the  other,  the  promise 
need  not  be. 

S.  The  complaint  alleges,  as  to  the  Indorse* 
ment  of  the  note,— Ito  date  having  been  given 
as  tbe  2d  December.  1808:  ''Platotiff  avem 
that  on  the  2d  day  of  Decenobcr,  1883.  the 
def^dante  Indorsed  a  written  obllgatloD  cc> 
ecuted  by  the  Bagland  C9oal  ft  Coke  Com- 
pany, a  corporation,  to  words  and  figures  fol- 
lowing" (setting  out  the  note).  Tbe  act  of 
Indorsement  ^ther  In  blank  or  to  foil,  with- 
out qualification,  says  Mr.  PaismiB,  **fonna  a 
new  contract  with  tbe  Indorsee,  that  the  mak- 
er will  pay  the  same  at  maturity,  when  dulj- 
called  upon  and  nottfled,  and  that  the  in- 
dwser  will  pay  tbe  same  If  he  does  not  It 
is  on  original  undertaking,  and  not  a  prtmi- 
iae  to  pay  the  debt  of  another  toider  the 
Btotnte  of  frauds."  2  Pars.  Notes  &  B. 
!  23,  25;  Story,  Prom.  Notes,  |  18B.  The  tor 
dorsement  Is  prima  facie  evidence,  between 
tbe  Immediate  parties,  of  a  fnU  and  valuable 
consideration,  but  as  a  matter  of  defense.  It 
may  be  Inquired  toto,  the  burden  being  on 
him  who  disputes  the  considoatliHi.  2  Pars. 
Notes  and  B.  28;  Story,  Prom.  Notes,  ||  7, 
181,  196;  Gee  v.  Nicholson.  3  Stew.  612; 
Parkman  v.  Ely.  6  Ala.  346;  Code.  S  1800. 

Tbe  demurrer  to  the  complaint  was  pnp- 
erly  overruled. 

4.  The  demurrer  to  defendants*  pleas  was 
properly  sustained.  The  fourth  la  not  a  de- 
nial of  the  conslderatioa  of  the  noto^  but  of 
the  promise  to  pay,  to  Induce  defendant  not 
to  sue  tbe  maker.  What  consideratkm  there- 
was  for  the  promise  Is  set  ont  la  the  com- 
phiint  which  the  plea  of  the  general  laaue 
put  to  Issub  Fnrtheimore,  there  was  no 
valuable  consideration  needed  tm  the  allied 
promise.  The  vices  of  the  sixth  and  seventh 
pleas  folly  appear  from  what  hofl  already 
been  said. 

5.  The  presumption  from  toe  allegations  of 
the  complotot  im,  tbat  defendante  separately 
faidwsed  said  note.   Any  evidence  on  the 
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vart  of  eltlier  of  them  that  be  made  a  «pe- 
dal,  IndlTldaBl  promise  to  pay  was  good  as 
against  him;  and  the  evidence  tends  to  show 
tbat  each  defendant  lecognlzed  the  debt  as 
Ids  IndiTldnal  obligation,  and  made  such 
promlBe. 

6.  Evidence  of  the  solTency  of  the  Ragland 
■Coal  &  Coke  Company  at  the  time  the  note 
fell  dne.  and  the  property  then  owned  by 
It  and  Its  Talus,  as  pn^osed  to  be  proved 
by  def^dants,  were  tacts  aitliely  Irrelevant 
to  the  Issue  In  the  case,  and  was  properly 
disallowed  by  the  conrt.  On  the  cross-exam- 
ination of  the  defendant,  J.  R.  Brown,  exam- 
ined In  chief  by  defendants,  be  was  asked 
by  plaintiff's  counsel,  "If  on  the  25th  of  De- 
cember, 18&i,  (which  was  the  date  of  the 
maturity  of  the  note),  he,  witness,  and  W. 
*t.  Brown  did  not  own  a  majority  of  the 
capital  stock  In  the  Bagland  Coal  &  Coke 
Ompany."  There  was  no  error  In  allowing 
liim  to  answer  against  the  objection  that  the 
«Tidence  sought  was  Illegal  and  Immaterial, 
that  they  did  own  a  majiurity  of  the  stock. 
The  vital  issue  in  the  case  was,  whether  or 
Dot  the  defendants  requested  plaintilf  not  to 
cue  the  coal  and  coke  company,  and  prom- 
ised to  be  personally  responsible  for  the  debt. 
If  they  had  no  interest  In  the  company,  it 
xalght  appear  unreasonable,  that  they  made 
«nch  a  request  and  promise;  but,  if  they 
owned  a  majority  of  the  stock  in  the  com- 
pany, and  practically  controlled  it,  they  had 
motive  and  Interest  in  such  request  and  prom- 
ise, and  It  was  competent  to  go  to  the  Jury 
in  determining  on  all  the  evidence,  whether 
they  made  such  request  and  promise  or  not 

T.  Evidence,  of  N.  O.  Hamilton  was  otfer- 
«d  by  plaintiff,  that  In  the  year  1896  or  1897, 
be  had  a  conversation  with  the  defendants 
in  Aaheville,  In  which  they  said  that  they  bad 
told  the  plaintiff  that  either  of  them  was 
worth  the  debt;  that  W.  T.  Brown  said  tbat 
be  went  to  Fowler  and  told  blm  that  he  and 
bis  brother  were  worth  the  debt,  and  both 
of  them  said  that  they  had  offered  to  give 
plaintiff  a  mortgage  on  the  company's  prop- 
erty  and  pay  fSOO  per  month  until  the  debt 
was  settled.  Motion  was  made  by  defend- 
ants to  exclude  this  evidence,  on  the  ground 
that  it  was  Illegal,  Irrelevant  and  immate- 
rial. There  was  no  error  in  oyerruUng  the 
motion.  The  evidence  tended  to  show  an  ad- 
mission by  defendants  of  the  request  and 
promise  alleged  to  have  been  made  to  induce 
plaintiff  not  to  sue  the  maker  of  the  note, 
and  was  competent  in  connection  with  the 
other  evidence  tending  to  establish  the  prom- 
ise. 

8.  The  letter  of  J.  R.  Brown  to  J.  G.  Fow- 
ler In  1896,  was  properly  admitted,  against 
the  objection  of  illegality  and  Irrelevancy, 
and  because  It  appeared  to  have  been  writ- 
ten for,  and  at  the  instance  of  the  coal  and 
coke  company.  It  contains  an  Individual 
promise  to  pay  at  that  time,  and  also  an  ex- 
pression of  what  be  and  the  other  Indorser  had 
desired  In  the  past,  viz.,  "We  wanted  yon  to 


still  hold  the  same  paper."  When  takm  with 
all  the  evidence.  It  tends  to  support  the  main 
issue  in  the  cause. 

9.  The  motion  to  exclude  the  evidence  of 
John  G.  Fowler  was  properly  overruled.  The 
motion  went  to  the  entire  evidence,  portions 
of  which  were  unobjectionable.  Mo  objec- 
tions appear  to  the  evidence  as  the  witness 
gave  it  Furthermore,  the  evidence  tends  to 
establish  the  promise  aa  alleged.  The  same 
is  true  of  the  erldenee  of  W.  H.  Fowler. 

10.  There  was  no  error  In  the  cbai^:es  giv- 
en at  the  request  of  plaintiff.  The  salt  is 
not  on  a  Joint  contract,  or  cause  of  action, 
as  contradistinguished  from  a  several  under- 
taking by  defendants.  The  parties,  as  the 
evidence  tends  to  show,  each  made  the  prom- 
ise counted  on.  Under  the  allegations  of  the 
complaint,  the  plaintiff  might  have  sued  ei- 
ther of  defendants  without  the  other  and 
maintained  the  suit  on  his  individual  prom- 
ise. It  Is  only  when  the  complaint  avers  a 
Joint  contract  or  cause  of  action,  that  the 
evidence  must  show,  for  a  recovery,  a  Joint 
and  not  a  several  promise.  Jackson  v.  Bush, 
82  Ala.  896,  1  South.  17B;  Jones  v.  Engelhardt, 
78  Ala.  606.  Charge  2  may  have  been  sab- 
Ject  to  an  objection  of  being  argumentatlTe, 
or  laying  stress  on  a  particular  phase  of  evi- 
dence, but  this  is  not  reversible  error. 

It  needs  no  discussion  to  show  that  the 
charges  requested  by  defendant  were  i^:<i^ 
erly  refused. 

Let  the  Judgment  be  affirmed. 

Affirmed. 


NASHVILLE,  a  ft  ST.  L.  RT.  CO.  T. 
BATES.1 

(Supreme  Court  of  Alabama.  May  14,  1902.) 

CARRIERS— PASSENGERS— WRONOrnL  BXPIJL- 
SION-PLBADINQS— ERROR  WITHOUT  INJURT 
— APPBAL-BILL  OF  BXCBPTIONB— SIGNINO— 
STIPULATION. 

1.  Where  plaintiff's  complaint  alleged  that 
while  a  passeneer  on  defendant's  railway  car 
he  was  wronfrfully  ejected,  for  which  be  claim- 
ed damages,  to  which  defendant  set  np  several 
pleas.— one  being  the  general  issue, — error  In 
Bustainin?  a  detaurrer  to  a  plea  which  merely 
amounted  to  a  denial  that  plaintiff  had  a  right 
to  ride  on  the  car  was  without  injury,  since 
erideoce  to  that  effect  could  he  introduced  un- 
der the  general  Issue. 

2.  Plaintiff  allegM  that  defendant  railway 
company  was  accustomed  to  carry  passengers 
on  a  certain  freight  train;  that  be  purchased 
a  ticket  to  ride  thereon,  and  was  assured  by  the 
ticket  agent  that  he  could  ride  thereon;  and 
that  he  was  wrongfully  ejected  by  the  con- 
ductor. Defendant  pleaded  that  the  coach  on 
which  plaintiff  attem^ited  to  ride  was  being 
transported  in  connection  with  a  freight  train, 
but  not  for  the  transportation  of  passengers; 
that  defendant's  rules  prohibited  the  carrying 
of  passengers  on  such  train:  that  the  conductor 
had  no  knowledge  of  the  alleged  statements  of 
the  ticket  agent;  and  that  the  ticket  was  nn- 
limited,  and  coold  be  used  on  any  passenger 
train.  Held,  that  such  pleas  did  not  deny  the 
allegations  of  the  complaint,  nor  were  they 
sood  as  pleas  In  confession  and  avoidance,  and 
n  demurrer  thereto  was  properly  sustained. 


RtheariDg  d«nM  Juaa  17.  1901. 
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3.  A  paiMr  tm  the  twucri^  om  appMtl  p«r- 

portitur  t»  be  a  biU  ot  txcv^titiae,  biit  not 
Bfiniea  b7  the  judge,  cannot  be  coiuidered, 
though  the  attorners  stipulated  that,  the  trial 
judgtt  haring  died  before  th»  btll  was  signed, 
such  bill  shoald  be  considered  sb  though  dulj 
signed;  the  statute  providing  for  establishing 
a  bill  of  exceptions  where  the  iudge  falia  or 
refuses  to  sign. 

Appeal  tTom  circuit  court,  Ifodlson  coun- 
ty; H.  C.  Sfieake,  Judge. 

Action  by  WUliam  B.  Bates  agalnat  the 
NashvlUe,  Chattanooga  &  St.  Louis  BaUvay 
Company.  From  a  Judgmeot  tat  plaintiff, 
di^endant  appeals.  Afflnaed. 

The  complaint  contaiMd  tkrw  cosntB. 
The  trat  count  of  the  complalat  ma  tm  t<A- 
kme:  "Tfae  plaintiff  elalnm  of  the  Mid  de- 
fendant one  thousand  dollars  danuges,  be- 
cause the  said  defendant  was  <»i  and  prior 
to  April  10, 1£98,  engaged  In  the  business  of 
a  ccHnmon  carrier  and  a  carrier  of  passen- 
gers  between  Blora,  Tennessee,  and  Hnnts- 
vllle,  Alabama,  and  as  sncta  was  running 
trains  propelled  1^  steam  to  and  from  Blora, 
Tennessee,  to  HnntsrlUe,  Alabama,  upon  Its 
.railroad,  known  as  the  Nasbvllle.  Chatta- 
nooga A  St  lioiils  Railroad,  a  part  of  which 
runs  through  Madison  county,  Alabama,  and 
on  and  prior  to  said  16th  day  of  April,  1898, 
the  said  defendant  had  been  and  was  accus- 
tomed to  run  frcHn  said  Elan,  Tennessee,  to 
HuntSTille,  Alabama,  a  certain  train,  com- 
posed in  part  of  cars  for  carrying  freight, 
and  in  part  of  can  for  carrying  people,  or 
passenger  coaches,  and  It  bad  been  and  was 
accustomed  to  carry  passengers  for  blre  be- 
tween said  points,  and  which  said  train 
reached  Mew  Market,  a  statteo  betwen>  said 
points  in  Madison  county,  Alabama,  on  said 
day  at  about  8  o'clock  a.  m.;  and  on  said 
day  plaintiff  purchased  from  the  Ucket 
agent  of  defendant,  one  Lansden,  a  ticket 
from  said  station  at  New  Market  to  Hunts- 
TlUe,  Alabama,  for  which  be  paid  flfty-flTe 
cents  (the  amount  demanded  therefor  by 
said  agent)^  and  bought  said  ticket  for  the 
purpose  of  becoming  a  passenger  and  going 
on  said  train  New  Market  to  Hunts- 

rllle,  Alabama,  and  said  ticket  was  so  sold 
to  plaintiff  by  said  agent,  who  assured  him 
that  be  (plaintiff)  could  become  a  passenger 
and  make  said  trip  on  said  train;  and  plain- 
tiff waited  at  said  station  from  about  a  quar- 
ter to  9  o'clock,  when  he  purchased  said  tick- 
et, until  about  9  o'clock  a.  m.,  when  said 
train  arrived  at  said  station  of  New  Market, 
and  was  assured  by  said  agent  in  the  mean- 
time that  be  could  make  such  trip  on  said 
train;  and  at  9  o'clock  said  train  arrived, 
and  plaintiff,  having  said  ticket,  got  upon 
and  Into  one  of  the  passenger  coaches  there- 
of, which  was  open,  and  In  order  and  proper 
condition  for  the  reception  of  passengers; 
and,  before  said  train  left  New  Market  the 
conductor,  one  Tobe  Smith,  although  plain- 
tiff bad  showed  him  hla  ticket  which  was  In 
all  respects  l^al,  and  entitled  talm  to  pas- 
sag^  and  made  blm  aware  of  the  assurances 


sIveB  klBs  (pWntUO  fe(r  tte  ttcktt  igent  tkat 
be  could  nd»  OB  said  tral^  mtawfiilly, 
WTongfuUy,  wantonly,  and  wtthoak  regard  to 
the  tights  of  i^fUntfff,  refosed  t»  allow  him 
to  ride  on  said  train,  and  required  blm  to 
leave  said  train,  and  told  him  If  be  did  not 
do  80  he  would  pot  plaintiff  off  by  force; 
and  plaintiff  was,  against  his  will,  taxeed  to 
leave  said  train,  and  was  lau^wd  at  by  tbA 
conductor  and  brakeman  and  tbe  agent;  and 
thereby  treated  with  indignity,  and  was 
greatly  laconveBlenecd,  as  he  was  acable  to 
rea^  BuntsvlUe  In  time  t»  take  the  weat- 
bound  train  for  Memphis,  wliere  be  bad  an 
important  business  engagement.  wkAch 
was  thereby  prevented  from  fllUng,  and  lest 
tbe  entire  day  In  waltkng  for  satd  train,  and 
was  forced  to  buy  anotber  ticket;  the  time 
within  which  the  first  one  was  good  having 
es^lred  before  a  train  arrived  at  New  Mar- 
ket on  which  he  was  permitted  to  travel,  to 
plalntlfra  damage  one  thousand  dollars. 
Hence  this  suit"  Tbe  defendant  douurred 
to  tbe  complaint  and  to  each  count  thereof, 
upon  the  following  grounds:  "<!)  That  ttiere 
Is  not  shown  In  the  complaint  a  cause  of 
actl<m  against  the  defendant  la  that  said 
complaint  fails  to  aver  that  the  ticket  whic* 
was  purchased  by' the  plaintiff  entitled  him 
to  ride  on  the  train  which  he  attempted,  to 
board.  (2)  Said  counts  of  the  complatot  faH 
to  aver  that  the  train  upon  which  the  plain- 
tiff endeavored  to  lide  was  for  tbe  purpoae 
of  carrying  passengers  at  the  time  ^aintiff 
offered  to  ride  thereon."  Thk  demtirrtt  waa 
orerruled.  Thereupon  I3ie  dtfendant  plead 
ed  the  genwal  Issue  and  the  fMlowhsg  ape- 
etal  pleas:  "12)  That  on  tbe  Mtb  day-  of 
April,  1898,— the  day  on  wbleh  Oe  ylabitMr 
endeavored  to  get  transportatioD  om  tlte 
train  named  tn  Oie  cMBplatBt— aaM  trafts 
was  not  being  run  for  tbe  transportatloB  «f 
passengers,  but  only  ttsv  the  transportatlaD 
of  freight  and  the  plaintiff  bad  no  right  to 
ride  thweon.  (3)  Tbe  passenger  coach  np^a 
which  the  plaintiff  oideavored  to  ride  upon 
tbe  ticket  purchased  by  blm  was  at  the 
time  b^ng  transported  In  connection  with  a 
freight  train,  but  not  for  the  transportation 
of  passengers,  and  there  was  at  the  time 
said  plaintiff  endeavored  to  board  said  train 
a  role  of  the  defendant  company,  tn  exist- 
ence and  in  force,  tiiat  no  passengers  should 
be  carried  upon  said  train;  and  the  conduct- 
or, in  refusing  to  permit  the  plaintiff  to  trav- 
el thereon,  was  acting  within  the  scope  of 
the  said  rule.  (4)  At  the  time  the  plaintiff 
endeavored  to  ride  upon  the  train  of  the  de- 
fendant the  conductor  bad  no  knowledge  of 
the  alleged  statements  made  by  tbe  agent 
of  the  defendant  to  the  plalntlfl,  and  Uie 
said  train  was  being  run  for  the  transpwta- 
tlon  of  the  fright  alone;  and  tbe  said  con- 
ductor, in  refusing  to  permit  the  plaintiff  te 
ride  thereon,  was  acting  wltbln  tbe  scope  of 
a  rule  of  defendant  company  whi^  prohll^ 
ited  passengers  from  riding  upon  said  train. 
(5)  The  ticket  purchased  by  tbe  plaintiff  waa 
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an  VBlImlted  tirtwt;  and  wn  good  for  pu- 

aage  until  it  vaB  vsad;  and,  tf  any  Ion  oc- 
curred «n  aceooat  oC  the  porcltaBQ  of  Bald 
tlehet,  it  was  because  tb«  plaintiff  failed  to 
present  it  to  the  deCeadaat  for  passage  an 
the  train  on  which  he  came  to  Huntsvllle. 
and,  IC  BO  presented.  It  would  hare  been 
good  for  bla  aald  passagei  at  on  any  pas- 
SMiger  train."  To  these  pleas  tJie  plaintlCE 
demurred  upon  the  following  grounds:  "(1) 
They  each  faU  to  dem?  that  it  had  beeo  the 
custom  oi  the  defendant  to  carry  i^aaengera 
upon  said  train  upon  which  the  i^tntlff  was 
refused  passage.  (3>  Said  pleas  eadi  fall  to 
aeaj  that  detendanfa  agent  sold  plalatlff  tba 
ticket  for  the  purpose  of  taldag  paasage  on 
said  train  upon  which  he  was  deaiied  pas- 
sage." To  the  fifth  plea  the  plaintiff  demur- 
red seTerally  upon  the  ground  that  whether 
the  ticket  was  .presented  or  not  would  not 
affect  plaintiff's  right  to  recover,  but  merely 
cause  to  show  whether  the  value  of  the  tick- 
et was  lost  to  plaintiff  or  not  These  demur- 
rers were  sustained.  The  cause  was  tried 
upon  issue  Joined  upon  the  plea  of  the  gen- 
eral issue.  The  hill  of  exertions  in  this 
case  was  not  signed  by  the  Judge  who  tried 
the  cause,  but  at  the  end  of  the  bill  of  ex- 
ceptlonB  there  was  the  following  agreemeut 
of  cooDsel,  which  was  signed  by  counsel 
for  the  defendant  and  the  plaintiff  with- 
in the  time  allowed  by  the  order  of  the 
court  for  preparing  and  having  signed  a 
bill  of  exceptions  In  said  cause:  "The  Hon. 
H.  O.  Speake,  the  Judge  who  tried  this  case, 
having  died  before  the  bUI  of  ^cepttons  was 
signed,  It  la  haral^  agreed  by  and  between 
the  parties,  by  ttielr  attorneys  of  record, 
that  the  foregoing  peges,  purporting  to  be  a 
Mil  of  exceptions,  is  a  eoncct  bill  of  ezcep- 
ttona  in  this  cause,  and  Miowa  all  mattors 
occurring  In  the  trial  nototherwlseappearing 
of  record;  and  it  is  farther  agreed  that  this 
bill  of  exceptlona  shall  he  filed  by  the  clerk 
of  the  circuit  court  of  Madison  county,  and 
shall  become  a  part  of  the  record  In  this 
case,  and  shall  be  entered  In  the  record  for 
the  supreme  court  as  a  part  thereof,  and 
shall  be  received  by  the  supreme  court  as 
the  true  bill  of  exceptions  In  the  case,  as  If 
the  same  had  been  established  in  the  su- 
prmne  court  as  provided  by  law." 

Oscar  R.  Hundley,  for  appellant  S.  S. 
Pleasants  and  Douglass  Taylor,  for  appellee. 

DOWDBLXi,  J.  The  complaint  alleges  a 
wrongful  ejection  of  the  plaintiff  from  the  de- 
fendant's tiatn  by  the  conductor,  and  uptm 
which  the  plaintiff  bad  purchased  a  ticket 
to  rida  The  damages  claimed  are  based  up- 
on tbe  allied  wrongful  act,  and  the  action 
is  clearly  one  in  tort.  The  asaignmeut  of 
error  baaed  on  the  ruling  of  the  court  on  the 
defendant's  demurrer  to  the  complalot  Is  not 
insisted  on  in  argumoit  Moreover,  we  think 
the  complaint  states  sufficiently  tbe  cause  of 
acttoi^  and  the  dunorrer  was  without  merit 


Tha  dafendant  Hied  five  pleas,  ttie  flist 
bdag  tbe  general  Issue.  Demmrvrs  were  sus- 
tained to  the  second,  third,  fourth,  and  fifth 
pleas,  and  this  eetkvu  of  tbe  court  constltutca 
appellant's  second  assignment  of  error  on  tte 
record.  The  second  plea,  to  which  demurrer 
was  sustained,  amounted  to  nothing  more 
tban  a  denial  of  the  plaintiff's  right  to  ride 
on  the  train.  It  set  up  no  matter  in  defense 
of  the  ac^  which  was  not  avallabie  under  tbe 
plea  of  the  general  issm.  Svery  benefit  tbe 
defendant  could  posaib^  have  under  this  plea 
was  likewise  <^d  to  It  under  tbe  plea  of  the 
gmeral  issue.  So  If  there  was  error  In  sus- 
taining the  detnuirex  to  ttie  plea,  it  was 
clearly  error  without  Injury.  Sea  RaUroad 
Oo.  V.  Hall  (at  tbe  pceaent  term)  S2  Sootb. 
259,  and  authorities  th&e  cited. 

Tbe  third,  fourth,  and  fifth  pleas  are  mani- 
festly bad.  They  are  not  good  as  pleas  In 
confession  and  avoidance;  nor  do  they,  or 
either  of  them,  deny  the  auctions  of  ttie 
complaint  The  court  property  sostabied  the 
demurrers  to  these  pleas. 

The  remaining  assignments  of  error  are 
baaed  upon  mattm  arlshig  in  what  appears  in 
the  transcript,  and  were  Intended  to  be  a  bill 
of  exceptions.  TbBt  which  In  the  transcript 
purinrts  to  be  a  bill  was  never  signed  by  tbe 
presiding  Judge.  It  is  attempted  to  be  made 
a  part  of  the  record,  as  a  bill  of  exceptions, 
by  the  agreement  of  connsd.  This  cannot 
be  done.  This  subject  Is  eontrtdled  by  the 
statute.  The  statute  provides.  In  cases  of  fail- 
ure or  refusal  of  tbe  Judge  to  sign  a  bin  of 
exceptions,  bow  the  same  soay  be  estabUrti- 
ed.  Unless  the  blU  of  ezceptkiBe  becomes  a 
part  qC  the  iccwd,  puxsaant  to  tha  impallte- 
ments  of  the  statute.  It  cannot  ba  looked  to 
or  coiMldered  for  any  pmposet  9ucb  bcteg 
the  case^  thm  Is  nottilnv  to  sqipart  tbese  as- 
signments. 

We  find  no  error  in  the  reoor^  and  tbe  Judg- 
ment must  be  afBrmed. 


LONG  V.  CAMPBELL  et  al." 

(Supreme  Court  of  Alabama.   May  21,  1902,} 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— 
VAUDITY— COLLUSION  BETWEEN  GRANTOR 
AND  ASSIONEB— RESERVATION  FOR  BSN- 
BPIT  OP-  GRANTOR  —  INCAPACITY  OF  AS- 
SIGNEE —  MISMANAGEMENT  —  CREDITORS' 
BILt^COPB  OF  LIEN— APPBAIi— QUESTIONS 
BBVIBWED— CROSS  AFPSAL  OR  CROSS  BR- 
ROR. 

1.  The  lien  acquired  by  the  filinf?  of  a  bUI 
pnrsaant  to  Code.  9  818,  by  a  creditor  without 
a  lien,  for  the  purpose  of  setting  aside  as  fraud- 
ulent a  coDveyaoce  by  his  debtor,  attac-hea  only 
to  the  property  embraced  in  the  conveyance 
attacked. 

2.  A  deed  of  nasiennaent  for  the  benefit  of 
creditors  boua  fide  in  Its  inception  cannot  be 
rendered  fraudulent  by  collusive  acta  between 
the  grantor  and  assignee  subsequent  to  its  exe- 
cution. 

a,  A  deed  of  ajwignment  fi»  the  benefit  ct 

>  RehearlDK  denied  Jtua  tt,  UQS. 
7  2.  See  Aufgamcnti  for  Baasflt  of  Creditor^  toL 
4.  Cent.  DlK.  {  441. 
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creditors  porportlngr  to  coDvey  all  ot  the  gran- 
tor's property  "except  bli  homestead"  Is  not  in- 
valid, as  containing  a  reserration  for  the  ben- 
efit of  the  grantor;  there  being  no  reeerratliHi 
-of  benefit  in  anything  conveyed,  and  the  prop- 
erty excepted  being  equally  subject  to  the 
claims  of  creditors  after  as  before  the  asslgn- 
ment. 

4.  Incapacity  or  mismanagement  on  the  part 
of  an  assignee  of  an  estate  assigned  for  the 
bene&t  of  creditors  is  ground  for  bis  remoral 
at  the  instance  of  a  creditor,  but  not  ground  for 
avoiding  the  deed  of  assignment 

6.  If  an  appellee  wishes  to  hare  mllngs  of  the 
trial  court  adverse  to  him  reviewed,  ne  must 
«ither  take  a  cross  appeal  or  cross-assign  errors. 

Appe&l  trom  chancery  court,  Landccdale 
•comity;  Wm.  H.  Simpson,  Chancellor. 

Suit  hj  John  8.  Long  ftgalnst  W.  P.  Gaxnp- 
iwU  and  ottaen.  From  a  decree  In  favor  of 
defendants,  complainant  appeals.  Affirmed. 

This  bin  was  flled  by  the  appellant,  John 
S.  Long,  a  simple-contract  creditor,  against 
William  P.  Campbell  and  William  T.  Price, 
hia  assignee,  and  sought  to  set  ^slde,  as  frand- 
ul^t  and  Toli,  a  certam  deed  of  general  as- 
filgnment  made  by  said  Campbell  In  Angust, 
1890,  to  William  T.  Price,  as  assignee,  and  to 
enforce  a  Uen  in  behalf  of  the  complainant  <»i 
the  property  embraced  In  the  deed  of  assign- 
ment. The  assignee  ttaving  died  pending  tbe 
suit,  and  his  estate  being  insolvent,  the  case 
was  revived  against  Samuel  S.  Broadus,  the 
receiver  of  the  said  estate  appointed  by  the 
United  States  court  After  tbe  death  of  the 
assignee  an  amended  bill  was  filed,  praying 
for  the  appointment  of  a  receiver  of  the  as- 
signed estate,  but  no  action  was  taken  by 
•the  court;  and  afterwards  S.  S.  Broadus  was 
appointed  receiver  by  the  United  States  court 
In  the  case  of  tbe  Louisville  Banking  Co, 
against  W.  P.  Campbell,  and  an  amendment 
to  the  original  bill  In  this  case  was  filed,  mak- 
ing him  a  party. 

The  original  and  amended  bills  show  that 
W.  P.  Campbell,  who  was  engaged  In  the 
business  of  a  private  banker  at  Florence  on 
the  30th  August  1800,  made  a  deed  of  gen- 
-eral  assignment  to  William  T.  Price,  as  as- 
signee. Price  bad  been  the  confidential  clerk 
and  cashier  of  Campbell  in  bis  banking  busi- 
ness for  several  years,  and  was  wholly  Inaol- 
vent.  The  bill  alleges  that  there  was  no 
-change  of  possession  of  the  assigned  estate, 
but  that  W.  P.  Campbell  continued  In  the 
sole  possession,  management  and  control  of 
the  same  as  fully  after  the  assignment  as  be- 
fore. It  alleges  that  he  collected  and  dis- 
bursed the  assets  of  the  assigned  estate  as 
be  saw  proper,  paying  and  compromising  with 
'Certain  creditors,  and  leaving  others  unpaid; 
that  at  the  time  of  bis  assignment  he  was 
indebted  to  complainant  In  the  sum  of  $5,000 
by  written  guaranty.  Tbe  facts  briefly  aver- 
red as  to  this  indebtedness  was  as  follows: 
On  the  2d  of  April,  1890,  the  Poster  Manufao- 
turtag  Company,  a  corporation  engaged  in 
business  at  Florence,  executed  to  complain- 
ant its  two  notes,  for  $5,000  each,  payable, 
respectively,  in  00  days  and  4  months.  These 


notes  were  given  In  renewal  of  notes  of  sim- 
ilar amount  executed  by  the  said  Foster  Man- 
ufacturing Company,  payable  t»  P.  BL  Foater, 
and  by  him  indorsed  to  complainant  These 
notes  were  not  paid  on  maturity,  and  cooa- 
plainant  agreed  to  an  eztensiou  of  80  days 
and  4  months,  provided  tb^  were  Indmsed  by 
all  of  tbe  director!  of  tbe  Foster  Manufactnr- 
lag  Company,  among  whom  was  W.  P.  Csmp- 
bell,  who  was  then  a  private  banker,  en- 
joying high  credit  Said  Campbell  was  not 
only  a  director,  but  a  large  stockbirtder,  of 
the  corporation,  and,  in  addition  to  Us  own 
stock,  had  a  large  amount  of  stock  of  the  com- 
pany pledged  with  him  for  d^ts  due  by  F. 
H.  Foster  and  the  company.  After  some  ne- 
gotiation it  was  agreed  that  all  tbe  directors, 
except  Campbell,  should  indorse  the  two  notes; 
Campbell  making  a  vrrtttoi  agreement  that  he 
would  pay  the  note  maturing  at  4  months 
if  the  company  failed  to  do  so.  A  copy  of 
this  written  agreement  attached  as  an  ex- 
hibit to  the  bill.  Default  was  made  in  the 
payment  of  the  note,  and  Campb^,  having 
failed  In  business  in  the  meanwhile,  declined 
to  pay  as  he  had  agreed.  The  bin  alleges 
that  the  deed  of  assignment  was  fraudolent 
on  its  face,  as  well  as  made  to  hindn-.  delny, 
and  defraud  credftors;  that,  by  the  express 
terms  of  the  deed,  Campbell  excepted  from  its 
operation  the  homestead  in  which  he  then 
lived,  which  complainant  alleges  was  of  great 
value,— worth  at  least  $10,000.  Tbe  deed  of 
assignment,  which  was  attached  as  an  exhibit 
to  the  bill,  was  as  follows,  down  to  the  ha- 
bendum clause:  **Thie  deed  of  conveyance,  ex- 
ecuted at  Florence,  Alabama,  on  the  90  day 
of  August,  1890,  by  and  from  William  P. 
Campbell,  party  of  the  first  part,  to  and  with 
Wm.  T.  Price,  party  of  the  second  part,  wlt- 
ne^etb  that  whereas  said  party  of  the  first 
part.  In  the  transactlou  of  the  business  as  a 
banker  at  Florence,  Alabama,  under  tbe  firm 
name  of  W.  P.  Campb^  &  Co.,  has  become 
involved  to  such  an  extent  that  he  Is  not 
able  to  meet  his  obligations  as  they  mature, 
and  is  anxious  to  provide  for  tbe  payment 
of  all  amounts  due  by  him  to  his  creditors: 
Now,  in  consideration  of  the  premises,  and 
the  payment  of  one  dollar  cash  In  hand  by 
said  party  of  the  second  part  to  said  party 
of  the  first  part,  the  receipt  whereof  Is  here- 
by acknowledged,  said  party  of  the  first  part 
does  hereby  give,  grant,  bargain,  sell,  and 
convey  to  said  party  of  tbe  second  part  all 
of  tbe  property,  real,  personal,  and  mixed, 
held,  owned,  or  possessed  by  said  party  of  tbe 
first  part  whether  in  his  IndlTldnal  name,  or 
in  bis  firm  name  of  W.  P.  Campbell  A  Co., 
or  Jointly  with  others,  including  all  notes,  ac- 
counts, and  evidences  of  debt  and  every 
species  of  property  whatever,  except  his  home- 
stead in  which  he  now  resides."  Hie  bill  then 
averred  that  this  reservation  of  property 
which  was  far  in  excess  of  the  exemption  al- 
lowed by  law  made  the  deed  fraudulent  and 
void  as  to  credltora.  The  bill  furthw  aver- 
red that  no  Inventories  or  schedules  vere 
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ever  flled  b7  tbe  assignee  of  Oampbell;  that 
Campbell  collected  and  appropriated  tbe  as- 
sets to  bis  own  use,  and  that  no  dividend  was 
ever  declared;  tbat  at  tbe  time  of  tbe  a»- 
sixnment  the  property  was  considered  of  great 
Taln^— about  $200,000;  and  that  no  settle- 
ment of  any  kind  was  made  by  the  assignee 
wltb  tbe  creditors,  and  the  assignee  died  In- 
solvent. It  Is  alleged  that  Price  was  a  mere 
dummy;  Campbell  exercising  full  control  and 
dominion  ova>  the  estate,  and  collecting  and 
appropriating  the  assets  to  his  own  nse,  or 
tbe  settlement  of  certain  favored  claims.  Tbe 
bill  avers  tbat  tbe  said  assignee  was  merely 
nominally  tbe  assignee,  but  that  "yet  -bi,  fact 
and  In  truth,  he  has,  since  tbe  said  deed  was 
executed,  continued  to  be,  as  be  was  prior 
to  tbat  time,  merely  tbe  clerk  of  W,  P.  Camp- 
bell, exercising  no  more  control  since  than  be 
did  before  Its  executloa  over  tbe  property  or 
assets  of  said  W.  P.  Campbell,  and  takes  no 
action  except  aa  directed  and  controlled  by 
tbe  said  WlUlam  P.  CampbeU."  Tbe  blU  fur- 
ther alleges  tbat  although  expressly  required 
by  tbe  pretended  deed  of  trust  to  employ  cler- 
ical aid  and  make  an  accurate  schedule  of 
the  assets  and  liabilities  of  the  said  Campbell, 
tbe  said  assignee  failed  and  refused  to  com- 
ply with  this  provision  of  tbe  deed,  or  to  file 
a  schedule,  as  required  by  law,  in  tbe  probate 
and  chancery  courts  of  Lauderdale  county,  and 
tbat  the  failure  to  so  comply  wltb  the  re- 
quirements of  tbe  deed  and  the  provisions  of 
law  was  to  aid  the  said  Campbell  and  to  ben- 
efit blm;  tbat  the  creditors  of  tbe  estate 
have  been  kept  in  complete  ignorance  of  the 
condition  of  the  estate,  to  enable  tbe  said 
Campbell  to  speculate  upon  the  creditors. 
The  prayer  of  the  bill  was  as  follows:  "Tbat 
tbe  said  defendants  may  make  a  full  and  true 
discovery  and  disclosure  of  and  concerning 
all  and  singular  tbe  transactions  and  mat- 
ters aforesaid;  tbat  tbe  deed  In  this  bill 
mentioned,  from  Wm.  P.  CampbeU  to  William 
T.  Price,  of  date  August  80,  1S90,  be  de- 
clared void,  and  may  be  vacated  and  annulled; 
and  that  It  be  referred  to  tbe  roister  to  take 
and  state  an  account  of  what  would  be  a  rea- 
sonable attorney's  fee  for  eollectiug  said  note, 
and  a  decree  rendered  In  favor  of  orator  for 
the  amount  of  said  note,  made  Exhibit  A  to 
this  bill,  and  a  lien  declared  In  favor  of  orator 
on  so  much  of  the  property  in  said  deed  de- 
scribed as  may  be  necessary  to  discharge  ora- 
tor's claim,  or  on  the  homestead  of  said  W. 
P.  Campbell,  before  described,  and  a  suffi- 
cient amount  of  said  property  In  said  deed 
mentioned  or  sbown  to  have  come  Into  the 
hands  of  said  William  T.  Price  aa  sucb  pre- 
tended assignee  or  trustee,  necessary  to  dis- 
charge orator's  claim,  be  sold,  or  that  said 
homestead  be  sold  for  payment  of  same." 
An  answer  was  filed  by  Campbell  and  Price. 
Tbe  execution  of  tbe  agreement  or  guaranty 
was  admitted.  It  was  claimed,  however,  tbat, 
after  tbe  Indorsement  of  the  note  guarantied, 
the  words  **we  hereby  waive  all  exemption" 
were  interpolated.  In  tbe  language  of  tbe 
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answer,  It  vras  aEeged  "tbat  after  the  notes 
went  Into  tbe  hands  of  tbe  complainant  the 
writing  on  the  back  of  tbe  said  note  was  so 
altered  as  to  discbarge  said  Indorsers  from 
liability,  without  tbe  consent  of  the  said 
Campbell,  thereby  discharging  hbn."  All 
fraud  was  denied.  It  was  claimed  that  tbe 
exemption  of  tbe  homestead  was  simply  In- 
tended to  reserve  sucb  homestead  as  the  law 
exempted.  It  was  alleged  that  Campbell's 
control  of  tbe  property  after  the  assignment 
was  with  the  consent  of  certain  creditors, 
expressed  at  a  meeting  held  after  the  execu- 
tion of  tbe  deed.  It  was  admitted  that  Camp* 
bell  bad  purchased  property,  settled  or  com- 
promised wltb  certain  creditors,  and  exercis- 
ed control  over  the  assigned  estate,  and  tbat 
no  schedules  were  filed.  A  demurrer  to  the 
effect  that  the  guaranty  showed  no  considera- 
tion, and  was  therefore  void,  under  tbe  stat- 
ute of  frauds,  was  Interposed,  wblch  demurrer 
was  overruled  by  tbe  court  S.  S.  Broadus, 
as  receiver,  filed  an  answer  and  demurrers 
to  the  original  and  amended  bills.  The  sev- 
enth ground  of  demurrer  filed  by  Broadus  was 
that  the  bill,  as  amended,  failed  to  show  any 
l^al  or  equitable  ground  wby  tbe  complainant 
sbould  be  preferred  in  tbe  payment  of  the 
debt  alleged  to  be  due  by  Campbell  over  tbe 
other  creditors  of  said  CampbeU.  It  Is  un- 
necessary to  set  out  In  detail  the  facts  as 
adduced. 

On  tbe  submission  of  tbe  cause  on  the 
pleadings  and  proof,  the  chancellor  decreed 
tbat  tbe  defendant  W.  P.  Campbell  was  In- 
debted to  tbe  complainant  on  account  of  bis 
guaranty  to  pay  tbe  note  of  the  F.  H.  Foster 
Manufacturing  Company;  tbat  said  guaranty 
was  not  within  the  meaning  of  tbe  statute  of 
frauds,  and  tbat  be  was  not  released  and  dis- 
charged because  of  tbe  entry  of  tbe  clause 
waiving  exemptions,  this  having  been  done 
with  Campbell's  knowledge  and  consent;  tbat 
It  does  not  appear  tbat  tbe  execution  and  ac- 
ceptance of  tbe  deed  of  asslgnnient  was  In* 
tended  to  binder,  delay,  or  defraud  the  cred- 
itors of  W.  P.  CampbeU;  tbat  tbe  subsequent 
mismanagement  and  squandering  of  the  as- 
sets of  tbe  assignor  and  assignee,  at  uiost, 
only  gave  the  creditors  tbe  rlgbt  In  equity  to 
have  the  property  placed  In  the  hands  of  a 
receiver  of  the  court  for  preservation  and 
proper  application;  tbat  the  exception  from 
the  deed  of  assignment  of  tbe  assignor's 
liomestead  did  not  render  sa'ld  deed  invalid, 
and  the  complainant  Is  entitled  to  no  Hen 
thereon.  It  was  also  decreed  that  the  seventh 
ground  of  demurrer  Interposed  by  Broadus  as 
receiver  be  sustained.  It  was  further  ordered 
that  a  reference  be  held  by  tbe  register  to 
ascertain  and  report  the  amount  due  com- 
plainant from  the  defendant.  This  reference 
was  held,  and  tbe  register  made  his  report  of 
the  amount  due  from  W.  P.  Campbell.  Be- 
fore the  hearing  of  this  report,  W.  P.  Camp- 
bell filed  bis  plea,  setting  up  that  be  had  been 
adjudged  a  bankrupt.  Thereupon  the  chan- 
cellor rendered  his  decree,  suspending  further 
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inoeeAiigi  nntn  tbe  sqpnme  eonrt,  to  vUcb 
had  been  appealed  the  case  In  wlilch  lie  had 
bem  adjudged  a  bankrupt,  ahonld  render  its 
decMon  In  aald  case.  The  c<nnplalnant  ap- 
peals, and  aaslgUB  as  error  the  decree,  dedar- 
tag  that  the  deed  of  assignment  was  not  Told, 
and  that  the  <»mplainiuit  was  entitled  to  no 
iient  and  aaalgns  the  rendition  of  this  decree 
as  error. 

Emmett  O'Xeal  and  Thos.  R.  Bouehac.  for 
appellant  Simpson  &  Jones  and  John  T. 
Ashcroft,  for  appellees 

DOWDBLL,  J.  In  a  blU  by  a  creditor 
wltfaout  a  lien,  filed  for  the  purpose  of  set^ 
ting  aside  a  conreyance  by  tbls  debtor  on 
the  gToiud  of  tr&uA  (Code,  {  818).  the  Uen 
aeqatand  by  tbe  filing  of  the  bill  attaches  only 
to  the  property  embraced  In  the  fraudulent 
deed  or  conveyance.  If  the  deed  ot  assign- 
ment from  Campbell  to  Price,  made  for  the 
benefit  of  the  grantor's  creditors,  was  In  Its 
Inception  bona  flde  and  free  from  fraud,  col- 
lusive acts  of  the  grantor  and  assignee  sub- 
sequent to  its  execution  would  not  render  It 
void.  "Tbe  fraud  must  have  entered  into  the 
sssignmeot  at  the  time  it  was  made.  No 
snbaequent  acts  of  tbe  parties  can  invalidate 
an  assignment  made  txuia  fide.'*  1  Am.  & 
Eng.  Enc.  Law  (Ist  Ed.)  860,  and  notes  cit- 
ing autborltles.  The  deed  of  assignment  con- 
veyed all  of  the  grantor's  property,  of  every 
kind  and  description,  "except  his  homestead 
in  wblch  be  now  resides."  It  Is  contended 
by  counsel  for  appellant  tbat  this  was  such 
a  reservation  of  benefit  to  tbe  debtor  grantor 
as  would  aroid  the  conveyance.  It  Is  per- 
fectly clear  tbat  by  this  exception  In  the 
deed  Qie  homestead  was  not  conveyed.  It 
Is  equally  clear  that  tbe  property  excited 
from  the  deed,  and  not  conveyed,  was  subject 
to  I^al  process  by  tbe  creditor,  just  as  It  was 
before  the  making  of  the  deed  of  assignment 
There  was  nothing  In  the  deed  to  hinder  or 
delay  the  creditor  In  taking  any  legal  pro- 
ceeding to  subject  the  excepted  property  to 
the  payment  of  his  debt  which  he  had  prior 
to  its  cxccutlou.  There  is  a  plain  and  evident 
distinction  between  the  reswvatlon  of  a  bene- 
fit and  an  exception  In  a  deed  of  assignment 
The  reservation  that  taints  tbe  deed  and 
avoids  tbe  conveyance,  whether  expressed  In 
the  contract  or  secretly  made,  is  one  of  benefit 
to  the  grantor  In  tlie  property  conveyed. 
There  was  no  such  reservation  In  the  present 
case.  No  benefit  was  reserved  to  the  grantor 
In  aoythlng  conveyed.  Frank  v.  Myers,  97 
Ala.  437,  11  South.  832.  There  is  nothing  hi 
the  face  of  the  deed  to  render  It  void.  The 
chancellor's  finding  that  there  was  no  actual 
fraud  in  the  transaction  at  the  time  of  the 
execution  of  the  deed  of  assignment,  we 
think,  Is  fully  supported  by  the  evidence 
Incapacity  or  mismanagement  of  tlie  trust 
estate  on  the  part  of  the  assignee  was  ground 
for  bis  removal  as  trustee  at  the  instance  of 
the  creditor,  but  not  ground  for  avoiding  the 
deed  of  assignment 


The  qneatlon  as  to  t&e  ralldltr  of  tbe  eom- 
plalnanf  a  claim,  ti^Ich  is  discussed  at  length 
by  counsel  tac  appellees,  Is  not  properly  be- 
fore us  for  consldoation  on  this  appeal- 
There  Is  nelOier  a  cross  appeal  nor  gtobs  as- 
signments of  error  by  appellees,  and.  In  cfder 
for  the  appellees  to  have  any  rnUnga  <rf  Uie 
court  adverse  to  them  reviewed  here.  It  was 
necessary  for  them  to  prosecnte  an  appeal  or 
to  cross  assign  erron  under  the  rales. 

The  decree  of  tbe  chancdlor  Is  afitarmed. 


MASSILLON  BNOINB  ft  THRESHBR  CO. 

T.  ARNOLD  et  sLx 
(Supreme  Court  of  Alabama.  May  22,  1902.) 

ATTACHMENT-RIGHT  OP  PROPERTT-APPEAt.- 
BILL  OP  BXCEPTIONS-SIONING  IN  VACA- 
TION —  AfiSSSaHBNT  or  PROPSaTT  —  PRS- 
SUUPTIOHS. 

1.  Where  the  record  does  not  show  an  order 
authorizing  the  signing  of  a  bill  of  exceptions 
In  vecatioD.  a  bill  so  signed  cannot  be  consid- 
ered on  appeal,  though  the  bill  recites  that  it 
was  signed  in  pursuance  of  such  an  order. 

2.  \Vliere  the  verdict  In  an  action  to  deter- 
mine the  right  of  property  between  an  attach- 
ing creditor  and  a  claimant  descrUMS  thn  prop- 
erty as  a  sawmill.  consiBting  of  a  boiier,  en- 
gines, and  fixtures,  but  does  not  assess  each 
item  of  the  property,  as  required  by  Code,  * 
414S.  when  practicable,  it  will  be  presamed  on 
appeal,  in  the  absence  of  contrary  •vidence. 
that  such  assessment  was  impracticable. 

S.  Where  it  appears  from  a  recital  in  a  ver- 
dict not  assessing  each  item  of  property,  as  re- 
quired, when  practicable,  by  Cod^  |  4143,  in  a 
trial  of  tbe  right  to  property,  that  tners  was  mm 
agreement  of  the  parties,  by  which'  the  jury 
was  to  be  governea  io  their  findings,  it  win  be 
presumed  on  appeal,  in  the  absence  of  a  con- 
trary showing,  that  the  agreement  dispensed 
with  the  necessity  of  assessing  each  separate 
Item  of  the  property. 

Appeal  from  circuit  court,  lackaoo  county: 

A.  H.  Alston,  Judg& 

Attacfamoit  by  J.  J.  Arnold  &  Oo^  against 
Morford  &  Whitehead.  Claim  by  the  Mas- 
slUon  Engine  &  Thresher  Company  to  the 
attached  property.  From  a  judgment  for 
plaintiff,  claimant  appeals.  AfflnoMl 

J.  J.  Arnold  fit  Co.,  as  plaintWT  In  attach- 
ment sued  out  a  writ  of  attachment  against 
Morford  &  Whitehead,  and  caused  the  writ 
to  be  levied  upon  the  property  In  controver- 
sy. Thereupon  the  Masslllon  Engine  Sc 
Thresher  Company  made  afSdavlt  and  bond, 
and  Interposed  a  claim  to  said  property;  set- 
ting up  tbe  fact  that  tbe  property  lerled  np- 
on  under  tbe  writ  of  attachment  was  not  tbe 
property  of  Morford  &  Whitehead,  hot  was 
the  property  of  the  claimant  The  verdict 
of  the  Jury,  as  shown  by  tbe  Judgment  en- 
try, was  as  follows:  "We,  tte  Jury,  find  the 
issue  In  favor  of  the  plaintiff  tor  the  prop- 
erty described,  as  pw  agreement:  One  saw- 
mill, consisting  of  boiler,  engine,  and  fix- 
tures, levied  on  by  tbe  sheriff,  and  described 
In  said  levy,  or  the  alternate  valne  of  said 
steam  mill,  which  value  is  assessed  by  tbe 

*  Sebcartns  denied  Jon*  St;  UOL 

f  1.  8m  ExoeptloBS,  BlU  ot,       O.  Cut  IXc.  I  It 
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Jmr  at  tbe  ram  of  eight  hundred  and  fifty 
dollars." 

Von  U  Thompson,  for  ^ptilant  J.  E. 
Brown,  for  appellees. 

TT8C»(,  J.  What  pnrporta  to  be  a  bill  of 
exceptions  in  tibls  record  was  signed  by  the 
^«8ldlng  judge  In  vacation.  17othing  ap- 
pears in  the  record  of  the  court  below  show- 
ingr  that  any  order  was  made  by  the  court 
In  term  time  authorising  a  hill  of  excepttons 
to  be  signed  after  the  adjoummmt  of  the 
oomt  at  which  the  trial  was  had.  The  re- 
cital at  ttie  close  of  what  piaitorts  to  be  the 
bill  of  ^xeptlons,  *vrendered  and  approved 
this  15th  day  of  April,  1901,  within  the  time 
prescribed  by  the  coort  In  which  a  bUl  of 
exceptions  mny  be  signed,**  amounts  to  noth- 
ing more  than  the  statement  by  the  judge, 
and  Is  Insnffleiait  to  supply  th»  omission  of 
so  Important  a  reqnlxemait  as  the  making 
of  an  order  by  the  coort  It  cannot,  there- 
ffwc^  be  considered  tat  any  purpose^  Dantz- 
ler  T.  UlU  Co.  (Ala.)  SO  South.  074. 

With  the  pap»  putpoctiiv  to  be  a  bill  of 
exceptions  eliminated.  aU  the  assignments  of 
error,  except  the  thirteenth,  are  disposed  of, 
since  they  relate  ocIusIt^  to  exceptions 
reserved  upon  the  trial  to  the  rollngs  of  the 
court  upon  the  admission  and  exclusion  of 
testimony  and  the  refnssl  of  written  char- 
ges. n>e  thirteenth  assignment  is  predicat- 
ed upon  the  failure  of  the  jury  In  their  ver- 
dict to  assess  each  item  of  property  In  con- 
troversy separately,  tt  Is  true  thai;  In  suits 
Involving  the  trial  of  right  of  property,  it  Is 
made  the  duty  of  the  Jury,  If  practicable, 
by  their  vwdlct,  to  assess  the  value  of  each 
Item  of  property  involved  separately.  Code. 
I  4143,  end  ftutbmities  cited  th^under. 
It  Is  also  true,  if  it  la  Impracticable  to  as- 
sess the  value  of  each  piece  of  iffoperty  In- 
volved, the  jury  are  under  no  dnty  to  do  so. 
In  the  abs»ice  of  all  evidence  on  this  point, 
we  are  bonnd  to  Indulge  the  presumption 
that  the  jury  did  what  is  required  of  thenr. 
It  is  but  fair  to  assume  that  they  found  it 
Impractlcahle  to  assess  each  item  of  the 
^vperty  found  to  belong  to  the  i^lntlfr,  be- 
ing a  "saw  min,  consisting  of  boiler,  engine, 
and  fixtures."  Besides,  there  amars  by  the 
recitals  In  the  vradlct  to  have  been  an  agree- 
ment by  which  the  jury  were  to  be  governed 
in  their  findings.  The  jtidgment  entry  shows 
tbat  there  was  a  contest.  It  recites  an  ap- 
pearance In  person  by  plaintifr  and  claimant 
and  thdr  respective  attorn^;  that  the  Is- 
sue was  made  np  under  the  dbrectlon  of  the 
court,  upon  which  there  was  joinder.  Clear- 
Jj,  the  cmly  Inference  to  be  drawn  Is  that 
ttae  agreement  referred  to  In  the  verdict 
was  entered  into  by  the  respective  parties 
litigant,  fxr  their  attorneys,  during  tiie  prog- 
ress of  the  trial,  and  that  it  had  reference 
to  the  character  of  verdict  the  jury  were  to 
render.  As  the  record,  at  which  we  are  ao- 
tborlaed  to  look,  doM  not  contain  a  ccvy  of 
ittils  agreonen^  and  nothing  to  the  contrary 


appearing,  we  feel  safe  in  Indulging  the  pre- 
sumption that  it  covered  the  very  defect  In 
the  verdict,  if  It  exists,  now  Insisted  upon. 
Doubtless  the  jury  carried  out  the  temu  of 
that  agreement,  whatever  they  were.  At 
least,  we  will  so  presume.  The  burden  be- 
ing upon  appellant  to  affirmntlvely  show  er- 
ror, we  cannot  presume  Its  existence.  On 
the  contrary,  the  presumption  must  be  In- 
dulged in  favor  of  the  correctness  of  the 
judgment  amiealed  from. 
Affirmed* 


HABDBB  V.  ABRAHABC.S 

(Supreme  Court  of  Alabama.  May  14,  1902.) 

JU8TTCB8  OF  THB  PBACB  —  APPHAXi  —  SUFFI- 
CIENCY OF  TRANSCRIPT— PLEADINGS  IN  AP- 
PBLLATB  COURT— COUPIiAINT. 

1.  Under  Code.  {  484,  proTldins  that,  where 
an  appeal  is  taken  from  a  juBtice  ooiut.  tlie 
justice  most  return  all  the  original  papers  of 
the  cause,  together  with  a  itatement  (aigoed  by 
him)  of  the  cae^  and  the  judgment  rendered  by 
hlni,  to  the  clerk  of  the  court  to  which  the  ap* 
peal  is  taken.  It  is  not  uecessary  for  the  justice 
to  certify  anything;  but  It  is  sufficient  If  he 
returns  all  the  papers,  with  the  signed  state- 
ment required  by  uie  statute. 

2.  On  an  appeal  from  a  justice  court,  the 
appeal  bond  taKen  below,  showing  the  parties 
and  reciting  the  judgment  there  rendered,  is 
snfflcient  to  give  the  court  to  which  the  appeal 
la  talien  jurisdiction  to  try  the  case. 

S.  On  an  appeal  from  a  justice  court,  there  is 
no  necessity  tor  a  new  oomplaint.  where  there 
is  a  good  one  among  the  orlgmal  papers  sent  up. 

Appeal  from  circuit  oonrt,  Laododale  coun- 
ty; O.  Kyle,  Judge. 

Action  by  Jacob  Abraham,  trustee,  against 
John  Hardee.  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

The  action  was  commenced  In  a  justice  of 
the  peace  court  From  a  judgment  In  favor 
of  the  plalntirr  In  said  court  the  defendant 
appealed  to  the  circuit  court,  and  executed  a 
regular  appeal  bond.  The  justice  of  the  peace 
sent  to  the  clerk  of  the  circuit  court  copies  of 
the  papers  Issued  by  him,  which  included  the 
summons  and  complaint,  and  the  replevy 
bond  giren  by  the  defendant  The  complaint 
was  In  the  regular  statutory  form  of  an  ac- 
tion of  detinue.  The  justice  of  the  peace  also 
sent  to  the  clerk  of  the  circuit  court  a  state- 
ment of  the  case  and  a  judgment  rendered  by 
htm.  This  statement  was  signed  by  the  jus- 
tiee  of  the  peace.  Neither  the  papers  nor  the 
statement  or  transcript  sent  up  by  the  justice 
of  the  peace  to  the  clerk  of  the  circuit  court 
were  certified  by  the  justice  of  the  peace. 
There  was  no  complaint  filed  In  the  circuit 
court.  On  the  case  being  called  In  the  cir- 
cuit court  a  judgment  by  default  was  ren- 
dered against  the  defendant;  and  upon  a  writ 
of  Inquiry  the  value  of  the  property  was  as- 
certained, and  judgment  rendered  according- 
ly. 


>  Reli«aHnc  denied  Jnoe  M,  1901. 
T  I.  See  JtistlCflS  ac  tbe  ^iaoi^  v>L  <1»  OmU.  Dig. 
H  W5«  66i. 
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W.  T.  Lowe  and  James  Jacobaon,  for  appel- 
lant Jamea  H.  Branch,  for  app^ee. 

McCLELLAN,  0.  X  Section  484  of  the 
Code  Is  as  follows:  "Wben  an  appeal  Is  tak- 
en, the  Justice  must  return  all  the  original 
papers  of  the  cause,  together  with  a  state- 
ment, signed  by  blm,  of  the  case  and  the 
Judgment  rendered  by  him,  to  the  clerk  of 
the  court  to  which  the  appeal  was  taken, 
Tvithln  ten  days  after  the  taking  of  the  ap- 
peal." The  transcript  filed  here  In  this  case 
ooutalDB  copies  of  the  papers  In  the  cause  be- 
fMre  the  Justice  of  the  peace,  a  copy  of  the 
statement  of  the  case  and  the  Judgment  ren- 
dered, signed  by  the  Justice  of  the  peace,  and 
a  copy  of  the  bond  given  on  appeal  to  the 
clrcnlt  court;  and  the  clerk  of  the  circuit 
court  certifies  to  this  court.  In  substance  and 
effect,  that  all  these  papers  thus  copied  are 
and  were  In  the  circuit  court  This  was  a 
fuU  compliance  with  the  statute  set  out  above. 
It  was  not  necessary  for  the  Justice  of  the 
peace  to  certify  anything.  The  record  before 
us  shows  that  he  returned  the  original  papers 
to  the  court,  together  with  the  statement 
signed  by  falm,  which  the  statute  required, 
and  this  was  quite  aofflclent.  Indeed,  the  ap- 
peal tMnd,  showing  the  parties  below  and  re- 
citing the  Judgment  there  rendered,  was  it- 
self sufficient  to  give  the  circuit  court  Juris- 
diction, and  to  enable  It  to  proceed  with  the 
cause.  Larcher  v.  Scott,  2  Ala.  40;  McAlpla 
v.  Pool,  Minor,  316;  Ballroad  Oo.  t.  POgreen, 
62  Ala.  SOS. 

Among  the  original  papers  sent  to  the  cletk 
by  the  Justice  of  the  peace  was  a  perfectly 
good  complaint,  and  It  was  entirely  proper  for 
a  trial  to  l>e  had  In  the  circuit  court  on  that 
complaint,  or,  the  defendant  not  appearing, 
for  a  Judgment  by  default  to  be  rendered  on 
that  complaint  Littleton  t.  Olayton,  77  Ala. 
B71. 

Affirmed* 


NBVILIi  T.  STATE.* 

(Supreme  Court  of  Alabama.   Feb.  IS,  1902.) 

ROBBSRT  —  INDTCTHSNT  —  DBSCRTPTTON  07 
PROPERTY— COUNTS— BLBCTION— EVIDENCB— 
CORROBORATION— INSTRUCTIONS— EXPLANA- 
TIONS-^URY- UNANIMITY. 

1.  WhM«.  in  an  indictment  for  robbery,  the 

EropertT  taken  was  described  as  "tiiirty  cents 
1  specie  coin  of  the  United  States,  GO&Btsdng 
of  one  piece  of  the  denomination  of  twenty-five 
cents  aad  one  piece  of  the  denomination  of  five 
cents,"  "a  bunch  of  keya  of  the  value  of  one 
dollar,"  and  "a  knife  of  the  value  of  seventy- 
five  centa,"  the  description  was  aufficlent. 

2.  Where  an  indictment  for  robbery  contained 
three  counts,  charging  the  taking  m  the  first 
of  30  cents,  in  the  second  of  a  bunch  of  keys, 
and  in  the  third  of  a  knife,  the  state  could  not 
be  required  to  sleet  as  between  the  Hveral 
counts. 

8.  Where,  on  a  trial  for  robbery,  the  com- 
plaining witness  had  testified  that  a  companion 
of  defendant  used  a  pistol  while  assisting  in 
the  robbery,  evidence  that  sudi  cwnpanlon  had 


'  Rebearlag  draM  June  IML 


a  pistol  when  seen  with  defendant  an  hour  or 
two  before  was  admlaaible  to  corroborate  snch 
testimony. 

4.  The  refusal  of  the  court  to  duuge  the  inry 
that  before  they  can  convlet  the  defendant 
they  most  be  satisfied  to  a  moral  certainty 
not  only  that  the  proof  is  consistent  with  the 
guilt  of  the  defendant,  but  that  It  Is  wholly 
inconsistent  with  every  other  rational  conclu- 
sion, was  not  error. 

5.  Where  the  court,  at  defendant's  reqneart^ 
charged  that  the  only  foundation  for  a  Tcrdict 
of  guilty  is  that  the  entire  jnry  should  believe 
from  the  evidence,  beyond  a  reasonable  doubt, 
and  to  a  moral  certainty,  that  the  defendant 
is  guilty  as  charged  In  the  indictment,  the  addi- 
tion by  the  court  of,  "That  means,  gentlemen, 
that  every  member  of  the  Jury  must  believe  the 
defendant  guilty,  beyond  a  reasonable  doubt, 
before  a  conviction  should  be  had,"  was  not 
error. 

6.  Where  the  conrt,  at  defendant'a  reqpest* 
charged  the  jury  "to  acquit  unless  the  eviaance 
excludes  every  reasonable  supposition  but  that 
of  defendant's  guilt,"  the  addition  of,  "Tlutt 
means  you  must  believe  defendant's  guilt  be- 
yond a  reasonable  doubt,  or  acquit,"  was  not 
reversible  error. 

7.  An  instruction  that,  "it  any  one  of  th»  Jury 
has  a  reasonable  doubt  of  the  guilt  of  the  de- 
fendant, they  are  not  for  this  reason  required 
to  acquit  the  defendant."  was  not  error. 

Appeal  from  clrcnlt  ooort,  Uorgan  county; 
O.  Kyle,  Judge. 
Tom  NevlU  waa  convicted  of  the  crime  of 

robbery,  and  appeals.  Affirmed. 

The  appellant,  Tom  Nevlll,  was  Jointly  In- 
dicted with  Austin  OrlfEln  for  robbery,  and 
was  convicted,  and  sentenced  to  the  peniten- 
tiary for  10  years.  The  indictment  contained, 
three  counts.  The  first  count  of  the  Indict- 
ment was  as  follows:  "(1)  The  grand  Jury 
of  said  county  charge  that,  before  the  find- 
ing of  thia  Indictment,  that  Austin  Griffin  and 
Tom  Nevlll  feloniously  took  thirty  cents  in 
specie  coin  of  the  United  States,  consistins 
of  one  piece  of  the  denomination  of  twenty- 
five  cents  and  one  piece  of  the  denomination 
of  five  centa,  the  personal  property  of  A.  J. 
Wldner,  from  his  person  and  against  his  will, 
by  violence  to  bis  person,  or  by  putting  liim 
in  such  fear  as  unwillingly  to  part  with  the 
same,  against  the  peace  and  dignity  of  the 
state  of  Alabama."  The  second  count  was 
the  same  as  the  first,  except  that  In  aaid 
count  the  property  alleged  to  have  t>een  felo- 
niously taken  waa  described  as  "a  bunch  of 
keys  of  the  value  of  one  dollar."  The  third 
count  was  the  same  as  the  first,  except  that 
the  property  alleged  to  have  been  feloniously 
taken  was  described  as  "a  knife  of  the  value 
of  seventy-five  cents."  The  appellant  in  the 
present  case,  Tom  Nevlll,  demanded  a  sever- 
ance, which  was  granted,  and  be  was  tried 
alone.  The  defendant  d^urred  to  the  first 
count  of  the  complaint  upon  the  following- 
grounds:  (1)  It  fails  to  aver  that  the  25- 
cent  piece  or  the  5-cent  piece  was  of  copper, 
silver,  gold,  or  other  named  metal;  (2)  that 
the  description  of  the  money  was  va^ae  and 
indefinite,  and  that  there  Is  no  averment  as 
to  the  specie  of  coin;  (3)  that  the  kind  of 
coin  to  which  the  2&-cen.t  piece  and  the  &- 
cent  piece  belong  to  not  alleged,  nor  to  It 
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alleged  that  It  was  unknown  to  tbe  grand 
Jur7.  To  the  secood  count  of  the  Indictment 
the  defendant  demurred  upon  tbe  ground  that 
It  falls  to  aver  tbe  kind  or  character  of  keys 
<.-onBtitutlng  said  bunch  of  keys.  To  the 
third  count  of  the  Indictment  the  defendant 
demurred  upon  the  ground  that  it  falls  to 
show  the  kind  or  character  of  knife,  or  that 
the  same  was  unknown  to  tbe  grand  Jury. 
Kach  of  these  demurrers  was  overruled. 
After  the  jury  was  organized,  tbe  defendant 
moved  the  court  to  require  the  state  to  elect 
ui>OD  wblch  count  of  the  indictment  It  would 
seek  a  conviction.  This  motion  was  over- 
ruled, and  to  this  ruling  the  defendant  duly 
excepted.  A.  J.  Widner  was  Introduced  as  a 
witness,  and  testified,  substantially,  that  on 
Sunday  night,  January  20,  1901  as  be  was 
going  near  the  depot  of  the  Southern  Rail- 
way in  Decatur,  the  defendant,  Tom  Nevill, 
met  blm,  and  ordered  bim  to  bait;  that  Ans- 
tln  Griffln  walked  up  behind  blm  and  shoved 
a  pistol  In  bis  face;  that,  while  in  this  at- 
titude, Griffin  put  his  band  in  his  pocket,  and 
took  therefrom  a  25-cettt  piece  and  a  Grcent 
piece  of  money,  a  bunch  of  keys  worth  |1, 
and  a  knife  worth  75  cents.  The  defendant 
thereupon  moved  tbe  court  to  require  the 
state  to  elect  as  to  which  article  taken  from 
the  witness  it  would  seek  a  conviction.  Tbe 
court  refused  this  motion,  and  to  this  action 
of  tbe  court  the  defendant  duly  excepted. 
The  witness  further  testified  that  It  was 
dark,  and  between  11  and  12  o'clock,  but 
that  be  recognised  tbe  defendant,  NeviU,  and 
Austin  OrlfUn;  tbat  be  gave  up  the  money 
and  articles  through  fear  and  Intimidation 
caused  by  the  action  of  the  defendant  and 
Auatlo  Griffin.  Tbe  defendant  introduced 
testimony  tending  to  show  an  alibi;  that  at 
the  time  fixed  by  tbe  witness  Widner  as  the 
time  of  tbe  commission  of  tbe  offense  char- 
ged, he  (tbe  defendant,  Tom  Nevill)  and  Aus- 
tin Griffin  were  in  another  part  of  Decatur, 
and  were  not  present  at  the  place  designated. 
The  defendant,  as  a  witness  in  his  own  be- 
half, testified  that  he  did  not  see  said  Wid- 
ner on  tbe  night  testified  to  by  him,  and  that 
he  did  not  take  or  assist  in  taking  from  blm 
any  money,  keys,  knife,  or  other  property. 
One  of  the  witnesses  for  the  state  was  intro- 
duced In  rebuttal,  and  testified  that  between . 
10  and  11  o'clock  she  saw  tbe  defendant  and 
Austin  Grlffln  hear  tbe  .railroad  station  of 
the  Southern  Railway  in  Decatur.  This  wit- 
ness was  asked  the  following  question: 
"Whether  or  not  Austin  Griffin  had  a  pistol 
between  10  and  11  o'clock?"  The  defendant 
objected  to  the  question  because  it  called  for 
irrelevant,  immaterial,  and  illegal  evidence, 
and  because  It  had  reference  to  a  time  differ- 
ent fRxu  that  idoitlfled  as  tbe  alleged  hour 
at  which  the  robbery  was  committed.  The 
court  overruled  the  objection,  and  the  de- 
fendant duly  excepted.  Tbe  witness  answrar- 
ed  that  Austin  Griffin  bad  a  pistol  at  the 
time  designated  in  the  question,  and  showed 
It  to  the  defendant,  Tom  Nerlll.  Tbe  comt. 


at  the  request  of  the  state,  gave  to  tbe  Jury 
the  following  written  charge,  to  tbe  giving 
of  which  the  defendant  duly  excepted:  "If 
any  one  of  tbe  Jury  has  a  reasonable  doubt 
of  tbe  guilt  of  the  defendant,  they  are  not 
for  this  reason  required  to  acquit  tbe  de- 
fendant" The  defendant  requested  the  court 
to  give  to  the  Jury  tbe  following  written 
charge,  and  separately  excepted  to  the  court's 
refusal  to  give  said  charge  as  asked:  "Be- 
fore you  can  convict  tbe  defendant  you  must 
be  satisfied  to  a  moral  certainty  not  only 
tbat  the  proof  Is  consistent  with  tbe  gnllt 
of  the  defendant  but  it  Is  wholly  inconsist- 
ent with  every  other  rational  conclusion;  and, 
unless  you  are  so  convinced  by  the  evidence 
of  tbe  defendant's  guilt  that  you  would  each 
venture  to  act  upon  that  decision  In  matters 
of  the  highest  concern  and  imptutance  to 
your  own  interest,  you  must  find  the  de- 
fendant not  guilty."  The  bill  of  exceptions 
contains  the  following  recital  as  to  the  court's 
giving  a  charge  requested  by  the  defendant: 
"Upon  tbe  request  of  the  defendant  the 
court  gave  the  following  vrrltten  charge:  'I 
charge  you  that  the  only  foundation  for  a 
verdict  of  guilty  is  that  the  aitire  Jury  shall 
believe  from  the  evidence,  beyond  a  reason- 
able doubt  and  to  a  moral  cortalnty,  that 
the  defendant  is  guilty  as  charged  In  tbe 
Indictment  to  the  exclusion  of  every  possi- 
bility of  his  Innocence  and  every  reasonable 
doubt  of  his  guilt;  and  U  tbe  state  has  fail- 
ed to  furnish  such  measure  of  proof,  and  to  so 
Impress  the  minds  of  tbe  Jury  of  bis  guilt 
they  should  find  him  not  guilty.'  And  then 
added  voluntarily  the  following  oral  charge: 
That  means,  gentlemen,  that  every  member 
of  the  Jury  must  believe  the  defendant  is 
guilty,  beyond  a  reasonable  doubt  before  a 
conviction  should  be  had.' "  The  defendant 
excepted  to  the  giving  of  the  oral  part  of  the 
charge,  as  added  by  the  court  The  bill  of 
^ceptlona  also  contained  the  following  re- 
cital as  to  tbe  charge  given  by  the  court  at 
tbe  request  of  the  defendant:  "Upon  defend- 
ant's request  the  court  gave  the  following 
written  charge:  '(a)  I  charge  you  to  acquit 
unless  tbe  evidence  excludes  every  reason- 
able supposition  but  that  of  defendant's 
gnllt.*  And  then  voluntarily  added  tbe  fol- 
lowing oral  charge:  'That  means  you  must 
believe  defendant's  guilt  beyond  a  reasonable 
doubt  or  acquit' "  The  defendant  duly  ex- 
cepted to  the  giving  of  this  part  of  tbe 
charge,  am  added  by  the  coort. 

Marrln  West  and  8.  A  Lynne,  for  appel- 
lant Chaa.  Q.  Brown,  Atty.  Gen.,  for  tbe 
State. 

SHARPB,  J.  Sufficient  particularity  of  de- 
scription was  observed  in  tbe  indictment  in 
respect  of  the  property  averred  to  have  been 
taken.  Aa  to  tbe  money,  see  Bumey  v. 
State,  67  Ala.  80,  6  South.  381.  As  to  the 
othw  property,  see  ChurcbweU  t.  State,  117 
Ala.  124,  28  South.  72. 
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No  cftsa  for  compelling  tbe  state  to  an 
election  as  between  the  several  connts  of  the 
Indictment  Carleton  t.  State,  100  Ala.  130, 
14  Sontb.  472;  BuUer  t.  Stata,  91  Ala.  87. 
9  Bootb.  191. 

Aa  a  circumstance  tending  to  corroborate 
the  state's  witness  Widuer,  wherein  he  tes- 
tified that  Griffin  used  a  pistol  while  helping 
defendant  to  lob  him,  evidence  that  Grlffln 
had  a  pistol  when  seen  with  defendant  an 
hour  or  two  before  that  occurrence  was  ad- 
n^lssible. 

Charts  like  the  one  here  refused  to  de- 
fendant were  condemned  as  argumentatlTe  In 
Rogers  t.  State,  117  Ala.  9,  22  South.  666; 
and  Amoa  t.  States  123  Ala.  BO.  26  South. 
624.  Because  this  <diarge  was  faulty  In  that 
reqtect,  there  was  no  erzor  In  Its  refusal. 
In  AmM'  Cas^  supra,  tvlnlons  favoring  such 
charges  were  expressly  repudiated. 

The  explanation  by  the  court  of  the  first 
charge  givea  for  defendant  apparently  had 
reference  to  the  required  unanimity  of  the 
Jury  In  flpd>"g  a  verdict.  Reversible  error 
la  not  found  In  that  explanation,  or  In  the 
court's  raplanatlon  of  the  second  given 
charge. 

Wbile  a  lack  of  nnanlmlty  would  have 
made  a  conviction  iminoper.  It  did  not  neces- 
sarily require  an  acqnittaL  A  mistrial  might 
have  been  proper.  The  charge  given  for  the 
state  asserts  no  more.  In  effect 

Affirmed. 


SHEFFIELD  CITT  CO.  et  al.  v.  TRADES- 
MEM'S  NAT.  BANE.1 

(SopEOBB  Court  of  Alahsma.   Dee.  18,  19(0.) 

TAX  IALB-«UBSBQUBNT  TAXBS-PATKBNT  BT 

PDRCHASERr-UHN. 

1.  The  purchaser  of  land  In  1894  at  a  sale  for 
the  taxes  asBeased  thereon  for  the  year  1893 
thereafter  paid  the  taxes  subsequently  assessed 
tor  several  yean.  He  then,  withont  havins 
sued  to  recover  the  land  or  having  been  sued 
by  the  owner,  sued  to  have  the  amount  he  paid 
at  the  sale  and  for  subsequent  taxes  adjudged 
a  lien  on  the  land,  and  to  enforce  such  uen. 
Code  1886,  I  498.  provides  that  from  the  let 
day  of  January  of  each  year  the  state  and 
county  shall  have  pricK*  liens  for  taxes  which 
may  be  assessed  during  that  year  for  the  use  of 
the  state  and  county.  Code  1896,  fi  8921,  is  to 
the  same  effect,  except  that  the  Uen  is  from 
October  1st.  Code  ISSi),  S  597,  and  Code  1896. 
I  4078,  provide  that,  when  the  sale  of  any  land 
fW  taxes  Is  ineffectual  to  pass  the  title  to  the 
porchaser,  such  sale  shall  operate  as  an  as- 
signment to  the  purchaser  of  the  rights  and 
liens  of  the  state  and  county  in  and  to  the  lands 
sold.  Code  1896,  {  4083,  provides  that  if,  in 
any  suit  by  the  purchaser  to  recover  lands  sold 
to  him  for  taxea,  a  recovery  is  defeated  on  the 
ground  that  the  sale  was  invalid  for  any  rea- 
son other  than  that  the  taxes  were  not  due,  the 
court  shall  ascertain  the  amount  of  taxes  tor 
which  the  land  was  sold,  and  such  taxes  as  the 
plaintiff  has,  sioce  the  sale,  paid,  with  interest 
and  render  judgment  SKainst  the  defendant 
therefor,  with  costs,  which  shall  constitute  a 
Hen  on  the  lands  sued  for.  Section  4084  makes 
similar  providons  for  ascertaining  snch  amounts, 
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and  for  judgment  and  Iten  If  the  purchaser  Is 
sued  by  the  owner  of  the  land,  and  Is  defeated 
because  of  the  sale  being  fonnd  Invalid.  HHi^ 
that  in  the  absence  of  a  suit  brought  under  sec- 
tion 4083  or  section  4084,  and  determlnatiOB 
therein  of  the  invalidity  of  the  aale,  no  lien 
accrued  to  the  porchaser  for  such  taxes  paid 
by  htm  after  his  purchase. 

Appeal  from  chancery  court,  Colbert  omm- 
ty;  Wm.  H.  Simpson,  Chancellor. 

Action  by  the  Tradesmen's  National  Bank 
against  the  Sheffield  City  Company  and  oth- 
en.  From  a  Judgment  for  plointU^  defend- 
ants appeal.  Reversed. 

The  bin  In  this  case  was  fliad  by  0ie  v 
peUesk  tbe  Ttadesmen's  NatUmal  Bank, 
against  the  sppeUonto,  tbe  Sbeffldd  City  Con>- 
pany,  0.  B.  Aalie,  aa  reeelrer  of  the  BheffleM 
City  Company,  Robert  H.  Wllhoyte  and  Thos. 
L.  Fossick,  as  trustees,  and  EF.&idsn.  The 
porpose  of  the  bill  and  tbe  facts  of  tiw  cass 
are  sufficiently  stated  In  the  opinion. 

The  prayer  of  the  blU  was  as  folio ws: 
"That  your  bcnor  will,  on  tbe  bearing  of  this 
cose,  dea!ee  that  orator  bos  a  Ilea  on  the 
property  hereinbefore  described  for  tbe  mon- 
eys paid  out  by  orator  as  befwe  stated,  to- 
gethw  with  the  Interest  tbereon,  in  aooord- 
ance  with  tbe  laws  of  Alabama  in  regard  to 
pn^yoty  sold  tor  taxoL  That  tbe  reglstH  of 
this  court  be  reqtilred  to  take  and  state  an 
account,  and  ascertain  and  report  what 
amount  of  prlnc^^  and  Interest  is  due  orator 
by  ressoD  of  tbe  paymoiti  made  by  orator 
as  hereinbefore  set  forth.  Tbat  your  honor 
will  by  your  decree  direct  tbat  aald  lands  be 
sold,  or  that  so  much  thereof  as  may  be  nec- 
essary be  sold,  and  tbe  proceeds  of  said  sals 
be  aniUed  to  the  payment  of  tbe  aBumnt  so 
tound  to  be  doe  to  oratw." 

On  the  snbmlsslim  of  tiis  eanae  tat  tte 
pleadings  and  proof,  the  cbaacellor  decreed 
that  "complainant  bos  a  Um  on  the  property 
mentioned  and  described  ta  tbe  blU,  tor  tbe 
moneys  paid  out  for  taxes  as  set  forth  la 
the  bill,  In  aocordoace  vrttb  tbe  laws  of  Ala- 
bams  in  rsspect  to  real  ast^  sold  tor  tans, 
when  tbs  sole,  on  account  of  Irr^folaittleB.  is 
Ineffectual  to  pass  the  legsl  title;  and  that 
said  lloi  exists  Indci»«ident  of  tlie  statittory 
remedy  given  for  Us  enforcement  when  a 
suit  In  ejectment  tolls,  and  may  be  entoresd 
In  a  court  of  eijulty."  Then  was  then  sa 
(wda  of  refoence  to  the  roister  to  state  an 
account  and  ascertain  tbe  amount  of  state, 
county  and  mnniclpal  taxes  paid  by  tbe  com- 
plainant, for  which  the  lands  were  liable  at 
the  time  of  tbe  sale  mentioned  In  the  Ull, 
end  for  tbe  payment  of  which  they  Wtte  sold, 
and  the  Interest  thereon,  and  also  the  amount 
of  tbe  taxes  on  tbe  lands  which  the  oomidaln- 
ont  has  paid  Since  snch  sales,  with  Invest 
thereon. 

Upon  tbe  otHulDg  In  of  the  rqport  the 
register  ascertolning  snch  smoonts.  It  was 
In  nil  things  ratified  and  confirmed,  and  It 
was  decreed  that  said  lota  be  sold  If  the 
amount  so  ascertained  to  be  due  was  not  paid 
wltihln  00  days  aftw  tbe  aroUment  of  tbe 
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demflu  From  tbia  decree  the  dtfendanta  ap- 
peal, and  assign  tbe  rendition  thereof  as  er^ 
ror. 

B.  H.  WIlhoTte  -and  Joseph  H.  Nathan,  lOT 
appellants.  Simpson  ft  Jchub  and  Kltk  & 
Bather,  fOr  appellee. 

HATtAT.SON,  J.  The  principle  Is  generallj 
cecosnlzed  In  the  books,  that  taxes  are  not  a 
lien  unless  expressly  made  so  statute. 

Mr.  Cooley  sajn:  "In  considering  this  ron- 
«d7  bj  anit,  it  la  to  be  k^t  In  mind  that  It 
exists  only  by  force  of  the  statute.  Ibe 
atatute  most,  therefore,  be  closely  followed  In 
ttte  proceedings."   Cooley,  Tax'n,  449,  444- 

Mr.  Desty  cbserrea:  *'A  tax  la  not  a  lien 
onlau  it  Is  expressly  made  so  "b^  law  as  ordi- 
nance which  imposes  It  The  lien  on  real  es- 
tate fw  tarpg  has  no  existence)  titiIpiis  there 
be  some  statute  creating  It,  and  such  statute 
must  be  strictly  oonstmed."  Desty, .  Tax'n, 
731:  canal  Co.  t.  Gordon,  8  Wall.  561.  18  L. 
£d.  894,  2S  Am.  &  Eng.  Bnc.  Law,  267;  1 
Jones,  Uens,  I  112;  1  Pom.  Eq.  Jur.  |  281; 
find.  Interp.  St  154,  434,  48S. 

la  Chandler  t.  Banna,  73  Ala.  892,  It  Is 
said:  **The  rule  la  generaJ,  of  great  practical 
Importance,  and  has  been  frequently  acted  up- 
on, that  *when  by  a  statute  a  new  right  la 
glren,  and  a  epedflc  remedy  provided,  or  a 
-  new  power,  and  also  the  means  of  executing  tt 
are  ivorlded  by  statute;  Uie  power  can  be  ex- 
ecnted  and  tbe  right  vindicated  In  no  other 
way  than  that  prescribed  by  tbe  statute.' 
«  •  •  Tia  rule  doea  not  collide  wlQi  the 
general  mle,  that  the  Jurisdiction  of  a  court 
of  equity  Is  not  Impaired  by  statutes  con- 
ferring upon  other  tribunals  Jurisdiction 
which  was  exdualTdy  equitable,  unless  the 
statutes  expressly  take  away  the  equitable 
Juriadletion;  nor  with  'the  other  wdl-settled 
rule,  that  If  a  statute  gives  a  remedy  In  the 
afllrmatlT^  withont  a  negatlr^  a:pres8  or 
Implied,  for  a  matter  which  waa  actionable 
at  tbe  common  law,  the  party  may  sue  at  the 
common  law  aa  well  as  upon  the  statute;  tor 
thia  does  not  take  away  the  common-law  rent- 
«dy.'  *  *  *  In  the  cases  to  which  these 
rules  are  applied,  the  right  existed  and  Ita  en- 
forcement lay  within  the  Jurisdiction  of  either 
the  court  of  equity  or  the  common-law  courts. 
*  *  *  But  when  the  right  is  solely  and  ex- 
cluslrely  of  letfalatlTe  creation,  when  It  does 
not  dei-ive  existence  from  the  emnmon  law, 
or  from  the  prlndples  prerailing  In  courte  of 
equity,  Jurladlctlai  of  It  may  be  limited  to 
particular  tribunals,  and  spedfic.  peculiar  rem- 
edies proTlded  for  Ite  enforcement  The  Ju- 
risdiction and  the  remedy  being  bounded  by 
tbe  statute,  can  be  pursued  and  exercised  only 
before  the  tribunals  and  in  the  mode  the 
statute  proTidea.  Othet  tribunals  cannot  ex- 
txdM  the  Jurisdiction  without  enlargiug  tbe 
operation  of  tbe  statute."  Bo  it  was  held  in 
*  thst  case,  that  the  lien  of  a  mechanic  and 
material  man  was  a  new  right,  created  by 
atatnto  for  which  a  qieclflc  remedy  was  pro- 


Tided  by  action  at  law,  and  In  Uie  alisenea  <tf 

special  cause  for  equitable  Interpodtton,  a 
court  of  equity  could  not  assume  Jurisdiction 
of  Its  enforcement  Walker  t.  Dalmwood,  80 
Ala.  246;  Corrugating  Co.  r.  Thacher.  87 
Ala.  468,  466,  6  South.  366;  Phillips  t.  Ash's 
B:elr8,  63  Ala.  414;  WImberly  r.  Maybeny, 
94  Ala.  266,  10  South.  1S7,  14  L.  B.  A.*  SOS; 
Janney  t.  Bnell,  66  Ala.  406. 

The  facte  of  ttn  case  to  wlilch  the  foregoing 
principles  are  applicable,  are  undiluted,  and 
as  steted  by  the  complalnaut'a  counsel,  and 
as  appear  In  tbe  transcript  are,  that  on  the 
2&th  September,  1804,  the  defendant  the  Sh^ 
field  City  Company,  executed  a  deed  of  trust 
of  all  ite  propwty  to  Wllhoyte  and  Fossick 
for  the  benefit  of  creditors;  that  before  said 
deed  was  made,  In  June^  1804,  the  complain- 
ant Tradesmen's  National  Bank,  bought  said 
property,  287  town  lote  In  Sheffield,  at  a  tax 
sale  for  stete  and  county  taxes,  received  a 
certificate  of  purchase,  and  afterwards,  a  deed 
to  the  property  from  the  probate  Judge. .  Aft- 
erwarda,  in  July,  1884,  the  same  property  was 
sold  by  the  dty  of  Sheffield  for  municipal 
taxes  and  bought  In  by  the  complainant  bank. 
A  deed  waa  according  made  to  it  and  tbe 
property  has  been  assessed  ever  since  to  com- 
plainant and  the  taxes  paid  by  It  and  by  no 
one  else. 

In  May,  1898,  in  the  case  of  Bnslen  sgalnst 
the  defendant  compuiy  and  one  Harris.  O.  B. 
Ashe  was  appointed  receiver  of  all  the  assets 
ta  the  defendant  compuiy,  and  la  now  acting 
aa  such  recelvOT,  and  be  not  nor  are  sidd 
trustees  taking  any  steps  to  redeem  said  prop- 
erty, and  there  are  no  assets  of  said  corpora- 
tlon  out  of  which  said  taxes  so  paid  by  com- 
plainant can  be  paid,  except  out  of  the  said 
lote  Included  In  said  tax  aales.  It  was  not 
averred  that  compiainant  vreac  went  Into  pos- 
session of  said  property.  It  la  averred  that 
R  F.  Enslen  <^lms  to  have  a  Uen  on  aald 
property  by  virtue  of  a  Judgment  rendmd 
against  the  defendant  company,  In  the  circuit 
court  of  Colbert  county,  on  the  11th  Ainll, 
1S95,  based  mi  a  claim  which  was  due  before 
the  execution  of  said  deed  of  trust 

The  bill  further  alleges,  that  by  reason  of 
certain  irregularities,  said  tax  sales  were  in- 
effectual to  pass  the  legal  title  (but  not  be- 
cause the  texes  were  not  due)  and  prays  for 
the  enforcement  of  the  lien  which  tbe  stetutes 
of  Alabama  give  to  complainant  for  the  pay- 
ment oS  tiSe  money  paid  out  for  taxes  on  said 
property. 

It  Is  ccmtended  by  the  defendante  tiiat 
whether  said  sales  were  void  or  not  com- 
plainant has  no  right  to  Invoke  the  aid  of  a 
court  of  equity  to  enforce  any  Uen  for  the 
recovery  of  sums  paid  out  In  texes  to  the 
stete,  county  and  city  on  said  property  since 
said  sale  In  1893. 

Section  400  of  the  Code  of  1886  (Code  1806, 
8  3921)  provided,  that  from  and  after  the 
1st  of  January  of  each  year,  the  stete  shall 
have  a  prior  Uen  upon  each  and  every  piece 
parcel  of  prtqierty,  real  or  personal,  for 
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tte  payment  of  taxes  which  mar  be  Msessed 
against  the  owner,  or  upon  such  property, 
daring  that  year  for  the  use  of  the  state,  and 
In  favor  of  the  county  for  taxes  during  the 
year,  In  like  manner,  for  ttie  use  of  the  coun- 
ty. Section  8921  of  the  Code  of  lfi06.  Is  to 
the  same  effect,  except  that  the  Uen  Is  from 
Uie  1st  of  October,  Instead  of  from  1st  of 
January  of  each  year. 

Sections  SOT  of  the  Code  of  1886  and  4078 
of  the  Code  of  1896,  provide  that  "when  the 
sale  of  any  land  sold  for  the  payment  of 
taxes  Is,  for  any  cause,  Ineffectual  to  pass 
the  tlUe  to  the  purchaser,  except  In  cases  In 
wblch  such  sales  are  In  this  title  [chapter  In 
the  section  of  Code  of  1886]  expressly  de- 
clared to  be  Invalid,  such  sale  shall  operate 
as  an  assignment  to  the  purchaser  of  the 
rights  and  Hens  of  the  state  and  county  In 
and  to  the  land  sold."  This  Uen  of  the  state 
on  propeity,  It  Is  to  be  observed,  Is  for  the 
taxes  of  the  year  for  which  It  was  assessed. 
If  the  proper^  Is  assessed  tor  a  particular 
year,— as  in  this  case  for  the  year  189S,— the 
lien  extends  no  further,  so  far  as  It  grows 
out  of  that  assessment,  than  for  the  security 
of  the  taxes  for  that  year.  If  the  property 
assessed  for  a  particular  year,  be  sold  by  the 
state  for  the  enforcement  of  the  state  and 
county  taxes  of  that  year,  and  Is  purchased 
by  a  stranger,  the  Hen,  so  far  as  the  Interest 
of  the  state  is  concraued.  Is  satisfied,  and  the 
state  has  no  liens  for  future  assessments  to 
be  assigned  or  conferred  on  a  pnrdiaser. 
Winter  v.  City  Council,  101  Ala.  649,  14 
South.  669.  The  state  has  Its  money,  and  no 
remedy  Is  bestowed  for  Ite  recovery  back 
from  the  state,  even  If  the  sale  for  taxes  was 
Ineffectual  to  pass  the  tltie  to  the  purchaser. 
The  rule  of  caveat  emptor  applies  to  him. 
Desty,  Tax'n,  SSO;  Cooley,  Tax*n,  476.  So, 
If  that  were  all,  the  purchaser  would  be  rem- 
ediless as  to  voluntary  payment  of  future  as- 
sessments ot  taxes  on  the  property.  In  other 
words,  the  Hen  which  the  statute  (section 
S921)  gives  the  state  and  county,  and  which 
is  a  prior  and  superior  Uen  to  all  other  Ileus, 
is  confined  by  the  terms  of  the  statute,— "for 
the  payment  of  the  taxes  which  may  be  as- 
sessed against  the  owner,  or  upon  the  prop- 
erty, during  that  year  for  the  use  of  the 
state"  and  county.  But,  the  sale  of  the  land 
for  the  state  and  county  taxes  may  have  been 
made  In  such  a  manner  as  to  be  .Ineffectual 
to  pass  the  title  to  the  purchaser.  In  wblch 
case,  without  more,  the  owner  could  sue  the 
pm'chaser  and  recover  the  land,  although  the 
taxes  due  tbe  state  and  county  had  been 
fully  paid  by  the  purchaser.  The  legislature 
sought  to  remedy  this  hardship  and  Injustice, 
and  by  said  section  4078  (507)  of  the  Code, 
above  referred  to,  provided,  so  far  as  the  pur- 
chaser's interests  are  concerned,  for  keeping 
the  state  and  county  lien  alive  for  the  benefit 
of  the  purchaser,  when  the  sale  was  Ineffectu- 
al to  pass  the  title  to  the  parchaser,  and  as- 
signed It  to  him,  for  his  securltv.  though  the 
state  and  county,  having  been  fully  paid,  have 


no  pecuniary  interest  hi  the  matter.  The  leg. 
islatore  recognlxed  the  fact,  that  It  would  be 
moat  unjust  for  the  owtxeat  to  recow  his  land 
from  such  purchaser,  on  account  of  the  trregn- 
larity  of  the  sale  under  frhlch  It  was  Bold 
for  taxesi  and  not  refund  to  him  the  taxes, 
costs  and  e^enses  of  the  sale,  for  whhdi  he 
the  owner,  was  liable  and  should  have  paid. 
Otherwise,  owners  of  taxable  property  would 
be  encoumged  not  to  pay  theh-  taxes,  and 
speculate  on  the  chances,— far  mora  than 
equal,— of  a  recovery  of  the  land  from  the 
purchaser,  because  of  Irregularttles  hi  the  as- 
sessment and  sole.   So  It  was.      that  and 
other  sectlcms  of  the  Cod^  the  state  has 
sought  to  protect  purchasers  at  tax  sales  in 
providing  a  security  and  a  remedy  for  the 
money  they  have  paid  out  for  dellnqoent  own- 
ers, when  the  title  they  acquired  from  the 
state  was  invalid,  because  of  IrregnlarftleB 
committed  by  the  (Peers'  of  tbe  state.  In  so 
doing,  the  owner  is  not  IziJnred,  the  pnrchasCT 
Is  protected,  and  the  general  policy  of  the 
state  to  encourage  the  purchase  of  property 
for  delinquent  taxes,  promoted.  The  point 
to  be  emphasized,  and  not  oveiiooked  in  every 
case  is,  that  the  lien  of  the  state  and  county, 
assigned  by  tbe  terms  of  the  statute  to  a 
purchaser,  Is  a  yearly  one,  and  exists  In  no 
Instance,  except  for  the  taxes  assessed  and 
payable  for  the  particular  year  or  years  for 
which  tiie  property  was  sold.   Several  years' 
taxes  and  Uens  therefor  may  exia^  before 
the  sale  for  some  reason  may  have  occurred, 
but  tbe  liens  and  taxes  for  each  year  are 
separate  and  distinct   Bo  It  Is,  that  a  pur- 
chaser has  and  enjoys  the  beneflte  of  this 
lien,  to  the  full  extent  for  which  it  was  be- 
stowed, and  may  enforce  It  for  bis  reimburse- 
ment for  the  amounts  he  has  paid  the  state 
and  county  for  the  owner,— In  case  ttie  ssle 
was  ineffectual  to  pass  the  title  to  him,  but 
for  no  other  reason.   If  the  sale  was  legal, 
he  acquh«d  the  title  and  needed  and  acquh^ 
ed  no  lien  from  the  state  and  county.  Here 
appears  the  first  concern  of  tbe  state  for 
the  protection  of  purchasers  at  tax  sales,  and 
the  provisions  enacted  for  their  hmeflt  hi 
securing  to  them  tbe  amoonts  they  have  paid 
at  tbe  sale,  which  delinquent  ownea  owed 
and  were  under  duty  to  pay. 

It  may  be  added  In  this  connection,  as  a 
further  safeguard  to  tax  purchasers,  thai 
scctlw  4081  (SOO)  entitles  the  pnrchsser  of 
land  at  a  tax  sale,  or  any  one  claiming  under 
him,  after  the  expiration  of  six  months  from 
the  date  of  sale,  to  maintain  an  action  of 
ejectment,  or  statiitory  action  !n  the  nature 
of  ejectment,  or  of  unlawful  detainer  for 
the  recovery  of  the  possession  of  the  land, 
to  be  held  by  him,  subject  only  to  the  rigtit 
of  redemption  bestowed  by  statute  on  the 
owner.  As  another  remedial  safeguard  to 
tbe  purchaser,  the  legislature  further  pro- 
vided, that  "no  action  for  the  recovery  of  » 
real  estate  sold  foe  taxes  shall  lie,  unless  tbe 
same  Is  brought  within  three  years  from 
die  date  when  the  purchaser  became  entitled 
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to  demand  a  deed  tlierefor,"  etc.  Code,  I 
4080;  Oapebart  t.  Gaffey  (Ala.)  30  South. 
890. 

But,  MM  we  have  stated,  so  far  as  the  Uen 
of  the  state  and  county  Is  concerned.  It  ex- 
ists and  Is  provided  for  and  Is  asBlgned  to 
the  purchaser,  only  for  the  taxes  of  the  par- 
tlcnlar  year  or  years  for  which  the  land  was 
■old.  Here  the  leglslatnre  might  have  rest- 
ed without  other  provisions  on  the  subject, 
leaving  its  revoitie  system  in  this  regard, 
incomplete.  It  was  manifest,  however,  that 
the  titles  of  purchasers  might  and  wpuld  be 
disputed  by  owners,  and  that  suits  would  be 
brought  to  test  the  validity  of  the  assess- 
ment and  sale  of  lands  for  taxes.  To  meet 
■och  contingencies,  the  legislature  took  an- 
other step  forward,  and  provided  still  am- 
pler l^islatlon  for  their  protection,  In  the 
enactnrent  of  other  provisions.  It  occurred 
to  the  I^lslatlve  mind,  that  a  purchaser, 
while  he  had  assigned  to  him  by  statute  the 
Hen  of  the  state  and  couiity  to  protect  him 
in  the  purchase  of  the  land  when  original- 
ly sold,  to  the  extent  of  what  he  then  paid, 
might,  under  the  presumption  that  he  had 
acquired  a  good  title,  go  forward  thereafter 
and  dischai^e  assessments  against  the  proi»- 
er^  in  future  years,  which  amounts,  in  case 
the  original  sale  was  declared  Invalid,  should 
be  refunded  to  him.  For  relief  in  such  case, 
section  4083  of  the  Code  was  adopted  pro- 
viding: "If,  in  any  suit  brought  by  the  pur- 
chaser or  other  person  claiming  under  him 
to  recover  lands  sold  for  taxes,  a  recov^ 
Is  defeated  on  tl^e  ground  Hiat  the  sale  was 
faiTalld  for  any  other  reason  than  that  the 
taxes  were  not  due,  the  court  shall  forth- 
willi,  on  the  motion  of  the  plaintiff,  tmpand 
a  Jury  to  ascertain  the  amount  of  taxes  for 
which  the  lands  were  liable  at  the  time  of 
the  sale,  and  for  the  paynuent  of  which  they 
were  etilA,  with  interest  thereon  from  the 
date  of  sale,  and  the  amount  of  such  taxes 
on  the  lands,  if  any,  as  the  plaintiff,  or  the 
pnson  under  whom  he  claims,  has.  since 
such  sale,  lawfully  paid,  with  Interest  there- 
on from  the  date  of  such  payment,  the  in- 
terest on  both  amounts  to  be  computed  at 
the  rate  of  twelve  per  cent  per  annum;  and 
the  court  shall,  thereupon,  render  Jnc^ment 
against  the  defendant  In  favor  of  the  plain- 
tiff for  the  amount  ascertained  by  the  Jury, 
and  the  costs  of  suit.  wUch  Ji^lgment  shall 
constltnte  a  lien  on  the  lands  sued  for,  and 
payment  thereof  may  be  enforced  as  in  oth- 
er cases."  Code.  |  4063. 

The  next  section,  4084,  makes  provision 
for  the  payment  of  the  pnrchasw,  or  other 
person  claiming  under  him,  when  sued  for 
possession  by  the  owner,  and  the  purchaser 
dalms  and  defmds  waAer  his  tax  title,  and 
his  defense  falls  on  the  ground  that  the  sale 
was  Invalid  for  any  other  reason  than  that 
the  taxes  were  not  due,  and  the  plaintiff  re- 
covers. Provision  Is  then  made  for  the  as- 
certainment of  the  amounts  paid  by  the  pmv 
chaser,  with  interest  at  12  jfw  cent  per  an- 


num, for  which  he  is  to  have  a  Judgment 
and  Uen,  as  provided  in  the  other  section. 

These  sections,  going  farther  than  section 
4078,  as  to  a  Uen  for  whl(fh  the  lands  wer* 
sold,  but  Including  all  taxes,  state,  county 
and  municipal  which  the  purchaser  may, 
since  the  sale,  have  paid  on  the  property, 
gives  in  addition  a  lien  on  it  for  the  whole 
snm,  for  his  Indemnlflcatlon  and  reimburse- 
ment Turner  v.  White,  97  Ala.  645,  12 
South.  flOl;  Cobb  v.  Vary,  120  Ala.  268,  24 
South.  442. 

These  sections  are  cumulative  of  rights 
and  remedies  as  provided  in  said  sections 
8921  and  4078.  The  latter  sectloiu  (408S 
and  4084)  themselves  confer  a  lien  for  the 
purposes  In  them  spectfled,  but  this  Hea  is 
dis^ct  from  the  first  one  bestowed;  and  a 
fuU  and  ample  roiedy  is  provided  in  said 
last-named  sections  for  suits  arising  undw 
thenL  The  right  here  bestowed  was  a  ne-n- 
one,  theretofore  not  existing,  and  the  rem- 
edy for  its  enforconent  is  provided  In  the 
same  statute  which  created  the  right  Un- 
dw  these  two  sections,  aa  we  have  said,  the 
Uen  is  created  distinct  from  that  given  to 
the  state  under  the  former  section,  3^1.  It 
does  not  arise  and  Is  not  bestowed,  exc^ 
at  the  end  and  as  the  result  of  a  judgment 
in  ejectment,  and  It  is,  fheD,  and  not  be^ 
fore,  that  the  Ju^ment  which  constitntes  a 
Uen  on  the  lands  sued  for  arises.  They  are 
as  distinct  as  two  mortgages  on  the  same 
land  are.  They  are  bestowed  on  different 
persons,  at  different  times,  on  different  con- 
ditions, and  the  latter  has  a  12  per  cent 
penalty  by  way  of  Interest  not  attached  to 
the  former,  and  embraces  municipal  taxes, 
which  the  Uen  given  the  state  by  statute 
does  not  cover. 

When  this  new  right  Is  sought  to  be  en- 
forced, the  specific  remedy  If  provided  by 
statute  must  be  pursued,  and  chancery  has 
no  Jurisdiction  to  enforce  it  Authoritiea 
supra. 

This  suit  is  Instituted  primarily  not  to  oi- 
force  the  purchaser's  Uen  assigned  to  it  1^ 
the  state  fra  the  purchase  money,  ete.,  paid 
at  the  tax  sale  for  the  year  1803.  Ito  chief 
object  is  to  enforce  the  Uen  for  taxes  for  sub- 
sequent years,  when  no  such  Uoi  exists,  and 
cannot  exist,  except  at  the  end  of  an  eject- 
ment suit  and  a  Judgment  rendered  therein, 
in  favor  ot  the  complainant  &>  ^ovlded  in 
said  section  4083.  It  may  be,  if  the  proceed- 
ing had  been  to  enforce  the  Uen  of  the  state 
for  the  year  1883,  assigned  under  the  statute 
to  complainant  that  the  chancery  court  by 
virtue  of  tta  Jurisdiction  generally  to  enforce 
Uens,  when  no  other  adequate,  legal  lemedy 
exlsta  or  is  provided,  would  have  had  Juris- 
diction to  entwtaln  the  action.  Westmore- 
land V.  Foster,  60  Ala.  448;  Carmen  v.  Bank. 
101  Ala.  189,  13  South.  SSL  But  that  case 
Is  not  before  us. 

It  resulta  that  the  decree  of  the  court  be- 
low is  erroneous,  and  must  be  reversed.  The 
Judgment  of  this  court  heretofore  rendered 
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nrenlBg  ttie  decree  and  dinulsBlng  tbe  blU, 
will  be  set  aatde,  and  Judgment  will  navr  be 
rendered,  revendns  the  decree  below  and  re- 
manding tbe  canee. 
Bercraed  and  remanded. 


BUBKB  BBBWBB.1 
<8npTeme  Oonrt  of  Alabama.  Aprfl  16,  X902.) 

MOnTOAaM-^BDEMPTKm  STATITm— PDA- 

CHA3B  PRICE— TENDER. 

1.  Oode^  i  3507,  relatiTe  to  redemption  from 
mortgage  fcffeclosore,  provides  that  the  debtor 
or  hia  vendee  mnst  pay  or  tender  to  the  par- 
chaaer  or  his  vendee  the  purchase  moaey,  with 
10  per  cent  pw  annam  interest,  and  that  such 
tender  shall  reinvest  title.  A  purchaser  of  two 
tracts  of  land  at  a  mortgage  sale  sold  one  of 
thnn,  and  on  on  attempt  to  redeem  the  other 
-tract  the  mMtgagor  tendered  the  porchose  price 
«f  the  two  tracts  on  mortgage  sale,  less  the  sum 
received  by  the  purchaser  at  mortgage  sale  on 
the  sale  by  him.  Beld.  tliat  the  mortgagor  was 
DOt  entitled  to  redMnption. 

Appeal  from  chancery  court,  Lowndes  coun- 
ty; W.  L.  Parka,  Chancellor. 

Snlt  by  Michael  Burke  against  Willis 
Brewer.  From  a  decree  for  defoidant,  com- 
plainant appeals.  Affirmed. 

After  averring  In  bis  bill  that  he  bad  ten- 
dered to  the  defendant  $5,500,  tbe  bill  con- 
tained tbe  recital  that  tbe  complainant  paid 
Into  the  registry  of  said  court  $S,500.  There 
was  also  an  offer  on  tbe  part  of  tbe  com- 
plainant to  do  equity.  The  prayer  of  the 
bill  was  that  tbe  complainant  be  permitted 
to  redeem  tbe  lands  described  in  tbe  bill 
tnm  the  defendants;  that  there  be  a  refer- 
«nce  to  the  register  to  ascertain  what  amount 
was  necessary  to  be  paid  in  order  to  effect 
such  redemption,  etc.  On  tbe  final  submis- 
sion of  tbe  cause  tbe  chancellor  rendered  a 
decree  daiying  tbe  relief  prayed  for,  and  or- 
dering the  bill  dismissed.  From  this  decree 
tbe  complainant  appeals,  and  assigns  tbe  ren- 
dition thereof  as  error. 

W.  O.  Oatee,  B.  V.  Jones,  Gordon  Hac- 
donald,  and  John  D.  McNeel,  for  appellant. 
Powell  A  MIddleton,  for  appellee. 

DOWDELL,  J.  The  bill  filed  In  this  cause 
is  essentially  for  the  enforcement  of  a  stat- 
utory right  of  redemption.  It  possesses  not 
a  single  element  necessary  to  tbe  assertion 
by  the  mortgagor  of  any  right  he  may  claim 
to  have  had  to  enforce  his  equity  of  redemp- 
tion. Tbe  regularity  of  tbe  sales  under  the 
respective  mortgages  is  not  In  any  wise  as- 
sailed. On  the  contrary,  the  validity  of 
those  sales  Is  fully  rect^lzed.  Being  a 
bill,  ptire  and  simple,  to  enforce  an  alleged 
statutory  rlsht  of  redemption,  one  of  the  es- 
sential prerequisites  to  its  maintenance  Is 
tbe  payment  or  tender  by  the  complainant 
to  the  respondent,  within  two  years  after  the 
sales  under  tbe  mortgages,  of  the  purchase 
money,  with  10  per  centum  thereon  and  all 
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Other  lawful  eborgeo.  Section  3B07  of  the 
Oode,  and  autboritlea  dted  und»  It  We  do 
not  understand  this  proposition  to  be  contro- 
verted, but  tbe  fact  iu  dispute  betwem  tbe 
porttea  arisee  otw  tbe  amount  that  should 
have  been  tendered.  Stating  the  complain- 
ant's contention  most  strongly,  it  la  that  tbe 
amount  due  to  reapondent  woa  $3,600  on  the 
sales  under  tbe  Tulane  mortgages,  and  $2,- 
745  on  the  aale  under  tbe  Tyson  mortgage, 
aggregating  tbe  aom  of  $6,84&  The  testl- 
moay  la  \n  bopeleaa  and  Irreconcilable  conr 
fllct  on  this  pobit,  and  we  ahaU  not  nndo^ 
take  to  determine  who  has  the  right  of  It, 
as  it  is  unnecessary,  under  tbe  view  we  take 
of  tbe  case.  The  complainant  did  not  tender 
tbe  f  (t,81^  which  be  adndta,  boib  in  bla  bill 
and  testimony,  was  tbe  amount  of  the  pnr^ 
chase  money  which  was  a  charge  upon  tbe 
land  sought  to  be  redeemed.  He  pre^cataa 
bis  contention  for  declining  to  do  so  upon  a 
credit  dalmed  by  blm  of  ¥1,600  ari^i^  from 
a  sale  of  the  Kendrlck  place,  made  by  tbe 
resptmdent  after  he  became  the  owner  of  tbe 
lands,  tbe  redemption  of  which  is  not  soogbt 
by  the  bill,  and  tmidoed  only  tbe  balance 
of  tbe  purchase  money  after  deducting  tbls 
credit  To  a  better  understanding  of  the 
question  as  to  bla  right  to  tbls  credit,  it  wfll 
be  well  to  utatBt  In  short,  aome  of  the  facts: 
Tbe  Gomplafnant  being  tbe  owner  of  two 
separate  ttacta  of  Und.  osie  known  as  tbe 
"Hale  Floce"  and  tbe  other  as  tbe  "Kendrlck 
Place,"  executed  to  one  Tulane  two  mort- 
gages; (me  of  these  etmTeylng  the  Hale  place, 
and  the  othv  both  ^aces.  He  also  executed 
to  one  Tyaon  a  mortgage  iipon  both  plaoea 
These  mortgages  were  ftmdosed  In  Jannair 
and  Febmary,  1806,  and  both  tracts  pni^ 
chased  by  the  resipondenl^s  vendora,  fnna 
whom  shortly  afterwards  (on,  to  wit,  Feb- 
mary  12th>  be  acqnhwd  tbe  title  thereto.  In 
March  following  the  respondent  sold  and  oon- 
T^ed  to  one  Wbltten,  i^on  a  com^deratlon  of 
$1,600  paid,  tbe  Kendrlck  place.  On  the 
26th  day  of  S^tember,  1886,  the  eonplalnant 
tendered  to  tbe  respomdent  $5J!00;  being  tbe 
balanoe  claimed  by  complainant  to  ba  dns 
him  as  purchase  money,  and  10  per  centum 
tboreon,  after  deducting  tbe  $1,600  which  the 
respondent  bad  received  from  Wbltten.  This 
bill  was  filed  on  tbe  14th  of  September,  1880. 
and  ae^  only  a  redemptltm  of  tbe  Hale 
plac^  tearing  good  tiie  tender  of  the  $5,000 
by  paying  It  to  tbe  retfster  (tf  tbe  court 

Tbe  only  theory  upon  irtildi  It  Is  possible 
to  sustain  tbe  complainants  right  to  tin  cred- 
it claimed  la  tiiat  tbe  Kendrlck  place  be- 
longed to  blm.  and  not  to  the  respatdent  at 
the  date  of  Ite  sale  to  Wbltten  or  at  tiie  date 
of  the  tender.  For  If  he  bad  been  deprived 
of  bla  property  righte  In  and  to  It  by  tbe  fore- 
doaure  aale^  tbe  regularity  ot  wblch  Is  not 
questioned,  the  money  paid  by  Wbltten  to  re- 
spondent was  not  bis,  and  never  could  be.  It 
has  been  uniformly  held  by  this  court  that 
the  right  of  redemption  undn-  the  stetnte  Is 
purely  the  creature  of  legislation,  and  has  no 
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existence  without  It  It  Is  merely  a  personal 
privilege  con/erred  upon  tUe  mortgagor,  and 
Is  neither  property,  nor  tbe  right  of  property, 
—not  subject  to  leTj  and  sale  under  execu- 
tion, and  prior  to  the  amendment  of  the  stat- 
ute not  asBlgnahle.  Powers  t.  Andrews,  84 
Ala.  29]«  4  South.  26S;  Parmer  t.  Parmer,  74 
Ala.  285;  Otis  v.  McMillan,  TO  Ala.  61.  62; 
Mewbum's  Heirs  t.  Bass,  82  Ala.  922,  2 
South.  620;  Lehman  v.  Moore,  83  Ala.  186, 
9  South.  600;  Aiken  t.  Bridgeford,  84  Ala. 
295.  4  South.  2GG:  Association  t.  Parker,  84 
Ala.  288,  4  South.  268.  It  can  never  come 
Into  existence  until  after  the  equity  of  re- 
demption of  tbe  mortgag(»>-the  last  vestige 
of  his  right  In  the  property  conveyed  by  tbe 
mortgage— has  been  cut  off  by  foreclosure. 
Powers  v.  Andrews,  supra.  AJid  when  the 
«qalty  of  redemption  has  been  lost  to  him, 
fae  h&s  nothing  left  but  the  personal  privilege 
inferred  by  tbe  statute,  which  mast  lu  or- 
der to  rehabilitate  himself  with  the  title  to 
or  any  Interest  whatever  In  the  lands,  be  con- 
formed to.  In  other  words,  he  Is  bound  to 
perform  every  condition  Imposed  by  the  stat- 
ute in  Older  to  reacquire  the  title.  Falling 
In  this,  his  right  to  redeem  is  not  perfected, 
and  the  purchaser,  from  whom  the  redemp- 
tion Is  sought.  Is  the  absolute  owner.  Spoor 
T.  PhllUps,  27  Ala.  197;  Otis  v.  McMillan, 
supra.  To  repeat,  one  of  tbe  essential  con- 
dltlcHia  to  the  exercise  of  this  right  Is  the  pay- 
ment or  trader  of  the  whole  of  the  purchase 
money,  with  10  per  centum  thereon,  and  all 
other  lawful  charges.  Beebe  t.  Buxton,  99 
Ala.  U7, 12  South.  667,  and  cases  there  cited; 
Cramer  v.  Watson.  73  Ala.  127.  And  until  a 
sufficient  tender  Is  made,  the  mortgagor  has 
no  right  of  property  In  the  lands.  This  be- 
ing true,  the  Kendrick  place  belonged  abso- 
lately  to  the  respondent,  or,  rather,  to  his 
vendee,  Whltten,  when  tbe  tender  was  made; 
and  the  fl,600  belonged  to  the  respondent, 
and  not  to  the  complainant.  He  was  there- 
fore not  entitled  to  have  a  credit  for  It  on  the 
purchase  money  which  be  was  bound  to  ten- 
der In  order  to  reinvest  himself  with  the  title 
to  the  land  sought  to  be  redeemed.  Rich- 
ardson v.  Dunn.  79  Ala.  170. 
Affirmed. 

TYSON,  J.,  not  sitting. 


tiOUISVILUfi  ft  N.  R.  CO.  et  at  r.  HALL. 

<Sapreine  Court  of  Alabama.    Feb.  13,  1902.) 

TRBSPASS—PLBADINQ— POSSESSION  OP  LOCUS 
IN  QUO-OBNERAL  ISSUE— APPEAL— BIT. L  OF 
BXCBPTIONS— SBTTINO  OUT  TESTIMONY  IN 
EXTBN80  —  GENERAL  CHARGE  —  HARMLESS 
ERROR  —  DEMURRER  TO  SPECIAL  PLEAS  — 
MATTER  PROVABLE  UNDEiR  GENERAL  ISSUE. 

1.  Where  a  joint  plea  by  several  defendants 
refers  to,  and  expressly  adopts  as  a  part  there- 
of, a  separate  plea  of  one  of  such  defendants, 
and  no  objectiOD  Is  made  to  this  manner  of 
pleading,  the  allegatliHiB  of  the  separate  plea 
will  be  considered  aa  if  actually  written  in  the 
tkody  of  the  foint  plea- 

2.  Under  Onde.  p.  1201.  t  83,  providing  that 
hOla  at  axecptioiii  shall  not  contain  the  testi- 


monj,  or  any  portion  thereof.  In  extenso,  except 
in  certain  euiimernted  instances,  and  authoriz- 
ing the  court  to  strike  any  bill  which  violates 
this  rule,  where  a  bill,  not  within  the  excep- 
tionft  enumerated,  contains  a  complete  steno- 
graphic record  of  everything  said  and  done  at 
the  trial,  except  arguments  to  the  jary,  It 
should  be  stricken. 

8.  Code,  p.  1201,  8  33,  subd.  1,  providing  that, 
where  a  general  charge  is  asked  in  good  faith, 
the  bill  of  exceptions  may  contain  a  statement 
of  the  evidence  in  extenao,  does  not  authoriie 
the  insertion  in  such  bill  of  the  stenographic 
record  of  the  trial,  including  qnestions  and  an- 
swers, and  everything  said  by  judge  and  coun- 
sel, but  anthorixes  omy  a  full  atatemHit  of  the 
evidence,  in  narrative  form. 

4.  The  fact  that  «  bill  of  exceptions  is  pre- 
pared in  accordance  with  tbe  wishes  of  the  trial 
judge  U  no  excuse  for  the  violation  of  Code,  p. 
1201.  I  SS,  providing  that  bills  of  exceptlona 
shall  not  contain  the  testimony  In  extenso. 

On  Rehearing. 

5.  In  an  action  of  trespass  quare  dauaom 
fregit,  the  defenses  of  possession  of  the  locus 
in  qno  and  of  liberum  tenementum  may  be 
proved  under  tbe  general  issue. 

6.  Where  a  defendant  pleads  the-  general  ls< 
sue.  and  also  files  special  pleas  setting  up 
matters  provable  under  the  general  issue,  er- 
ror in  smtalning  a  denuurer  to  the  special  pleas 
is  harmless. 

Tyson,  J.,  dissenting  In  part. 

Appeal  from  city  cotnt  of  Montgomor; 

A.  D.  Sayre,  Judge.  ^ 

Action  by  J.  N.  Hall  against  tbe  Lotils- 
Tllle  &  Nashville  Railroad  Company  and  oth- 
ers. From  a  judgment  in  favor  of  plaintiff, 
tbe  defendant  above  wtmeA  appeals.  Af- 
firmed. 

This  was  an  action  of  trespass  quare 
clausum  fregit  brought  by  the  appellee,  J.  N. 
Hall,  against  the  appellant  the  Louisville  & 
tsashvlUe  Railroad  Company,  J.  I.  McKiu- 
ney,  T.  H.  Mlzeil,  H.  A.  Shields,  tbe  Mobile 
&  Montgomery  Railroad  Company,  and  the 
Western  Railway  of  Alabama,  and  sought  to 
recover  damages  for  entering  upon  the  premv 
Ises  called  the  "Joe  Hall  Boarding  House 
Property."  near  tbe  city  of  Montgomery,  and 
laying  a  railroad  track  thereon,  against  the 
protest  of  tbe  pla  Intlff .  The  defends  nts 
pleaded  tbe  general  Issue  and  several  special 
pleas.  The  only  plea  reviewed  on  the  pres- 
ent appeal  was  in  words  and  Qgures  as  fol- 
lows: "(a)  Come  all  the  defendants  Jointly, 
and  for  answer  to  the  entire  complaint,  and 
to  each  count  thereof,  say  that  the  plaintiff 
has  not  now,  and  bad  not  at  the  time  of  the 
alleged  trespass,  any  paper  title  or  color  of 
title  whatever  to  the  locus  in  quo;  that  In 
tbe  year  188-1  tbe  plaintiff  leased  from  the 
Louisville  &  Nashville  Railroad  Company  the 
lot  of  land  upon  which  he  built  his  house, 
which  is  the  identical  house  described,  and 
called  the  *Joe  Hall  Boarding  House,*  sit- 
uated near  the  western  limits  of  the  cl^ 
of  Montgomery,  and  described  In  tbe  com- 
plaint; that,  at  the  time  of  said  lease  be- 
tween tbe  plaintiff  and  the  Louisville  ft 
Nashville  Railroad  Company,  the  Louisville 
&  Nashville  Railroad  Company  was  in  tbe 
actual  possessioii,  as  lessee,  of  all  the  pn^ 
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ert7  of  the  Mobile  &  Montgomery  Hallway 
Comitaiiy,  and  of  all  the  in^er^  of  the 
Westan  Railway  of  Alabama,  west  of  the 
city  of  Montgom^;  that  plalntUTa  poeses- 
slou  under  said '  flrst-mentloned  lease  con- 
tlnned  of  force,  and  plaintiff  held  under  it 
nntll.  to  wit,  the  2etb  day  of  March,  1892, 
when  plaintiff  bought  from  said  Mobile  & 
Montgomery  Railway  Company  and  the 
liOulsvUle  &  NashTllle  Railroad  Company 
the  property  described  In  tiie  deed  set  out 
as  Exbibit  A  to  plea  No.  2  of  the  Mobile  & 
Montgomery  Railway  Company,  which  plea 
and  exhibit  are  here  referred  to,  and  made  a 
part  of  this  plea;  that  the  plaintiff  entered 
under  said  deed  and  held  the  property  there- 
in described,  and  that  said  deed  did  not  con- 
vey the  locus  In  quo  upon  which  the  alleged 
trespass  was  committed;  that  the  defttidants 
Shields.  McKinney,  and  MIzell  entered  as  the 
servants  and  agents  of  the  said  Lonlsviu'e  & 
Nashville  Railroad  Company,  claiming  under 
it;  that  said  Hall  never  had  any  claim  of 
Inheritance  or  of  purchase  to  the  locus  In 
quo  mentioned  in  the  complaint;  and  that 
he  has  never  filed  In  the  office  of  the  probate 
Judge  of  Montgomery  county  (the  connty  in 
which  said  locus  in  quo  lies)  a  declaration  In 
writing,  subscribed  by  him,  setting  forth  his 
adverse  claim,  and*  particularly  describing 
the  locus  In  quo,  of  which  he  claims  to  be 
in  adverse  possession  thereof."  The  plea 
numbered  2  referred  to  in  plea  numbered  8, 
was  as  follows:  "(2)  And  for  farther  plea 
in  this  behalf  by  defendant  In  Its  own  be- 
half, and  not  Jointly  with  the  other  defend- 
ants, the  said  Mobile  &  Montgomery  Railway 
Company,  for  answer  to  the  complaint  as  a 
whole,  and  also  separately  to  each  count 
thereof,  says  that  the  locus  in  quo  on  which 
said  alleged  trespass  was  committed  was  not 
at  the  time  of  the  alleged  trespass  in  the 
possession  of  the  plaintiff,  but  that  at  that 
time  the  legal  title  to  the  locus  in  quo  was 
In  this  defendant,  but  that  the  Western  Rail- 
way of  Alabama,  a  corporation  under  the 
general  laws  of  Alabama,  was  then  in  the 
possession  of  the  locus  in  quo,  holding  ad- 
versely to  this  defendant,  and  also  to  the 
plaintiff,  and  that  plaintiff  in  this  suit  pur- 
chaspd  whatever  title  he  had  to  the  locus 
In  quo  from  this  defendant,  and  that  the 
deed  of  conveyance  under  which  he  claimed 
the  property  described  in  the  complaint,  anO 
which  Is  the  only  deed  or  conveyance  under 
which  he  claims  title  to  the  locus  in  quo, 
does  not  convey  the  premises  contained  in 
tli«  locus  In  quo;  and  that,  if  plaintiff  ever 
•claimed  said  locus  in  quo  adversely  to  this 
defendant,  he  did  not  give  notlt-e  of  his  ad- 
verse possession  or  claim  by  filing  In  the 
office  of  the  Judge  of  probate  of  the  county 
In  wlilch  the  land  lies,  to  wit  Montgrnierj- 
county,  a  declaration  in  writlnj;,  subscribed 
by  him,  setting  forth  such  claim,  and  par- 
ticularly describing  the  real  estate  of  which 
he  claims  to  be  In  adverse  possession.  A 
copy  of  said  deed  from  this  defendant  to  the 


plaintiff  la  hereto  attached,  muked  'Bxl^Ut 
A,*  and  made  a  part  of  this  plea.**  Tbe  plain- 
tiff demurred  to  plea  "A"  nprai  the  followliv 
grounds:  "(1)  In  so  far  as  tbe  same  la  an 
Bnsw»  to  connts  1  and  S  of  the  complaint, 
that  said  defendants  do  not  aver  that  the 
plaintiff  was  not  In  possession  of  the  locos 
In  quo  at  the  time  of  the  alleged  trespass. 

(2)  That  said  defendants  do  not  aver  that,  at 
the  time  of  tbe  entry  Into  possession,  an  ad- 
verse claim  of  possession  of  said  locus  li' 
quo  by  the  plaintiff  conunraced,  on  or  sub- 
sequent to  the  11th  day  of  February,  ISOo. 

(3)  So  far  as  It  attempts  to  answer  cnunt  2 
plaintiff  demurs,  and  assigns  as  gi-ounds  that 
said  defendants  do  not  aver  that  fbe  plain- 
tiff liad  no  legal  title  or  right  of  immediat*- 
possession  at  the  time  of  said  alleged  tres- 
pasB  by  said  defendants."  Under  the  opin- 
ion on  the  present  appeal,  it  Is  unnecessary 
to  set  out  In  detail  the  facts  as  adduced  in 
the  evidence.  There  were  verdict  and  Judi;- 
ment  for  the  plaintiff,  assessing  bis  damage-* 
at  $1,000.  The  appealiug  defendant  assigns 
as  error  the  several  rulings  of  the  trial  court 
to  which  exceptions  were  reserved. 

Thos.  G.  &  Chas.  P.  Jones  and  3.  M.  Falk- 
ner,  for  appellant  A.  A.  Wiley  and  Chas- 
Wllklnson,  tm  appellee. 

TYSON,  J.  This  was  an  action  of  tres- 
pass quare  dausum  fr^t  The  complaint 
contains  three  counts.  The  first  rdles  for  a 
recovery  upon  plaintiff's  possesion  of  tht* 
locus  in  quo;  the  second,  upon  title;  and  th»> 
third,  upon  title  and  possession. 

The  gist  of  this  action  Is  the  injury  done 
to  the  possession;  and,  of  consequence,  to 
support  It  the  plaintiff  must  show  that  as 
to  the  defendants,  he  had  at  the  time  of  the 
alleged  Injury  rightful  possession,  actual  or 
constructive.  Of  course,  If  he  has  title  to 
the  property  alleged  to  have  been  tresi>asso4i 
upon,  he  has  constructive  possession  of  it. 
unless  he  has  parted  with  the  possession,  con- 
ferring on  another  the  exclusive  right  of  en- 
joyment against  whom  be  has  not  the  right 
of  Immediate  possession.  Davis  v.  Young,  20 
Ala.  151;  Boswell  v.  Carltole,  70  Ala.  244; 
Dmilap  V.  Steele,  80  Ala.  424;  Fields  v.  Wil- 
lifims,  91  Ala.  502,  8  South.  808.  As  against 
n  ^tranger,  actual  possession  will  support  tlie 
action,  without  regard  to  whether  plaintiff 
had  tltie  at  the  tbne  of  the  alleged  tre^>as8. 
Duncan  v.  Potts,  6  Stew.  &  P.  82.  24  Am. 
Dec.  766;  Laukford  v.  Green,  62  Ala.  314. 
But  as  against  one  liavlug  tttie  to  the  prop- 
erty alleged  to  have  been  trespassed  upon, 
and  ha^liig  been  wrongfully  denied  posses- 
siuii,  in  26  Am.  &  Eng.  Enc.  Law  (1st  Ert.( 
0(iO,  It  is  said:  "One  having  title  to  propertj. 
and  wrongfully  denied  possession,  can  enter 
without  being  guilty  of  trespass;  so  a  tenant, 
niort>;agor.  or  other  person,  without  title,  may 
have  a  present  right  of  possession  which  will 
Justify  his  entry,  or  enable  him.  If  in  pos- 
session, to  maintain  trespass  for  the  irnmgtiil 
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entrr  uf  another."  See.  in  support  of  this 
proposition,  note  1  on  page  600,  and  note  1 
on  page  601,  of  the  same  volume,  where  the 
cases  are  collated.  This  principle  was  reo>g- 
ntsed  in  Hemdon  t.  Bartiett,  4  Port  481, 
where  the  court  held  that  the  plea  ot  liberum 
tenementum  was  an  answer  to  a  complaint  in 
trespass  quare  dausum  freglt,  alleging  entry 
with  force  and  arms,  and  was  proper  matter 
for  special  plea.  See,  aim,  26  Am.  &  Eng. 
Ebc.  Law  (1st  Bd.)  63£-«34.  In  view  of  the 
coDclnsloD  to  strike  the  bill  of  exceptioDS,  the 
only  matter  before  us  for  consideration  is 
whether  the  Joint  plea  of  all  the  defendants, 
designated  as  "a,"  was  subject  to  the  demur- 
rer interposed  to  it  That  plea  refers  to,  and 
makes  a  part  of  it  plea  2  of  the  Mobile  & 
Montgomery  Railway  Company,— one  of  the 
defendants  In  the  cause.  In  the  absence  of 
all  objection  to  this  mode  of  pleading,  we 
must  hold  tbat  th^  effect  of  tbls  reference, 
etc,  to  plea  2,  was  to  incorporate  the  alle- 
gations of  fact  in  that  plea  into  the  pica  un- 
der consideration,  and  to  muke  those  allega- 
tions as  much  a  part  of  this  plea  as  If  they 
bad  been  actually  written  in  the  body  of  It 
With  the  plea  thus  framed,  It  contains  a  de- 
oial  of  plalutifTs  possession  and  title  to  the 
locus  in  quo,  and  an  allegation  of  Ubenim 
tenementum  In  the  Mobile  &  Montgomery 
Bailway  Company.  It  is  clear  that  it  was 
not  subject  to  the  demurrer  interposed  to  It 
whatever  may  be  its  defects  in  other  respects. 
Fot  the  error  committed  in  sustaining  the  de- 
murrer, the  Judgment  must  be  reversed. 

The  bill  of  exceptions  must  be  stricken,  on 
the  authority  of  Gassoibelmer  Paper  Qo.  t. 
Marietta  Paper  Mfg.  Co.  (Ala.)  28  South.  564, 
<m  account  of  being  in  violation  of  rule  33 
of  circuit  and  inferior  court  practice.  Code, 
p.  1201.  The  frame  of  the  bill  of  excep- 
tions In  this  case  Is  identical  with  the  one  In 
the  Gasseobelmer  Paper  Co.  Case.  Here,  as 
there,  it  "contains  a  statemeut  of  everything 
tbat  was  done  on  tbe  trial,  and  sets  forth 
«very  word  uttered  by  everybody— witnesses, 
attorneys.  Judge,  etc.— while  it  was  in  prog- 
ress. *  *  *  Xo  effort  is  made  to  present  a 
statement  of  the  testimony  or  its  tendencies, 
as  the  rule  requires,  but  it  is  given  verbatim 
as  it  comes  from  the  mouths  of  witnesses. 
Hot  only  are  the  objections  to  testimony  stat- 
«d,  but  the  arguments  of  counsel  upon  the 
objections  are  set  forth  at  length  and  in  full; 
and  not  only  are  shown  the  rulings  of  the 
court,  but  every  remark  of  tbe  presiding  Judge 
is  set  forth  with  care  aud  particularity."  It 
also  sets  forth  rulings  against  the  plaintiff 
and  other  defendants  In  whose  favor  there 
was  a  verdict  and  Judgment,  who,  of  course, 
do  not  appeal,  and  the  grounds  upon  which 
those  rulings  were  made,  and  the  exception 
thereto,  along  with  the  suggestions,  remarks, 
and  arguments  of  counsel  thereon.  But  it  is 
insisted  that  all  this  was  necessary  because 
tbe  affirmative  charge  was  given  for  tbe  plain- 
tiff and  refused  to  these  appellants.  Ilils 


contention  is  based  npon  a  mistaken  interpre- 
tation of  the  provision  of  the  rule  to  tbe  ef- 
fect tbat  bills  of  exceptions  may  contain  a 
statement  of  testimony  in  exteoso  when  the 
affirmative  charge  has  been  asked  in  good 
faith.  Woodward  Iron  Co.  v.  Hemdon  (Ala.) 
30  South.  8T0.  It  may  be,  as  was  said  in 
the  case  Just  cited,  that  "occasionally  it  may 
be  necessary,  in  order  to  convey  some  shade 
of  meaning  which  cannot  be  stated  aptiy,  or 
where  there  Is  doubt  as  to  the  meaning,  to  set 
forth  tbs  question  and  the  answer;  but  it  is 
not  conceived  that  this  necessity  can  ott&i 
arise."  Here  It  may  be  well  to  call  attention 
to  the  difference  between  the  blU  of  excep- 
tions in  the  Woodward  Iron  Co.  Case,  which 
this  court  did  not  strike,  but  imposed  the 
cost  of  It  on  tbe  appellant,  and  the  One  under 
consideration.  In  that  case  the  bill  only  con- 
tained the  questions  to  and  answers  of  the 
witnesses,— no  speeches,  remarks,  or  sugges- 
tions of  attorneys,  remarks  of  Judge,  objec- 
tions and  exceptions  of  successful  party,  etc. 
It  must  be  understood,  however,  that  the  con- 
siderations which  were  allowed  .to  obtain  in 
the  Woodward  Iron  Co.  Case,  to  the  end  of 
saving  the  bill  of  exceptions  from  being 
stricken,  will  not  be  Indulged  in  another 
where  the  bill  is  framed  as  tliat  one  was,  and 
prepared  after  the  annonncanait  ot  1S»  opin- 
ion in  that  case. 

Again,  it  is  contended  that  appellants,  out 
of  deference  to  the  wishes  of  tbe  presiding 
judge,  prepared  the  bill  at  exceptions  as  it 
appears  in  this  record.  The  facts  npon  which 
this  contention  Is  based  are  shown  by  an  alU- 
davit  of  the  Judge.  But  his  conc^tion  of 
what  the  bill  should  contain  doubUess  grew 
out  of  a  misconstruction  of  the  rule,  and  his 
requirement  that  the  bill  be  constructed  in 
violation  of  it  Is  no  excuse.  Had  tbe  bill 
been  properly  framed,  and  bad  he  refused  to 
sign  it  on  presentaticm.  It  could  have  been 
established  In  this  court. 

The  writer  of  this  opinion,  however,  thinks 
that  the  striking  of  tbe  bill  of  exceptions  Is 
too  severe  a  penalty  to  Impose,  in  view  of  the 
nature  of  the  case  rendering  It  exceedingly 
difficult  to  state  in  an  orderly  manner  all  the 
testimony  or  its  tendencies,  and  In  view  of 
the  fact  that  the  affirmative  charge  was  giv- 
en for  the  plaintiff  and  refused  to  tbese  ap- 
pellants. Furthermore,  he  is  Induced  to  this 
conclusion  by  the  fact  that  this  cause  was 
submitted  before  the  announcement  of  the 
opinion  in  the  Oassenbelmer  Paper  Co.  Case; 
and,  while  he  concedes  that  this  bill  was  a 
more  flagrant  infractitMi  of  the  rule  than  was 
the  one  in  the  Woodward  Iron  Co.  Case,  still, 
in  view  of  the  considerations  which  were  al- 
lowed to  obtain  in  that  case,  he  thinks,  un- 
der the  circumstances,  they  should  be  allow- 
ed to  prevail  here.  A  sufficient  punishment 
In  his  cqitlnlon,  would  be  an  Imposition  of 
costs. 

Itevwsed  and  remanded.  Costs  of  bill  of 
exceptions  to  be  adjudged  against  appellants. 
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On  Rehearing. 

(June28t  1802^ 

The  other  members  of  the  com^  while  stDl 
adhering  to  their  position  In  respect  to  strik- 
ing the  bill  of  exceptions,  bowerer,  recede 
from  their  conclusion  as  to  a  rerersal  of  the 
Judgment  In  the  cause.  While  conceding 
there  was  error  in  the  rulings  of  the  trial 
court  In  sustaining  the  demurrer  to  the  spe- 
cfail  plea,  they  now  hold  that  It  was  error 
without  Injury.  They  predicate  thehr  con- 
clusion In  this  respect  upon  the  proposition 
that  the  facts  alleged  In  the  plea  could  hare 
been  introduced  In  evidence,  not  that  they 
were,  under  the  plea  of  the  general  Issue,— 
a  proposition  of  law  which  Is  not  entirely 
free  from  doubt  They  rely  In  support  of 
their  conclusion  upon  Powell  r.  Asten,  86 
Ala.  140;  Rodgers'  Adm'r  r.  Braze&le,  84  Ala. 
512;  Stein  T.  Ashby,  24  Ala.  621;  and  Owlngs 
T.  Blnford,  80  Ala.  421.  It  must  be  conceded 
that  the  two  cases  first  named  support  their 
holding.  The  opinions  in  each  of  them  are 
by  the  same  Judge,  and  show  that  he  gave 
but  little  consideration  to  the  question.  In- 
deed, the  cases  he  cites  to  support  his  views 
do  not  do  so.  In  each  of  them  the  facts 
stated  in  the  plea  to  which  a  demurrer  was 
sustained  were  aftCTwards  received  In  evi- 
dence upon  the  trial.  But  the  last  two  do 
not  «cept  in  a  dictum,  which,  of  course,  is 
not  authority.  Ttie  reports  of  these  cases 
show  that  the  defendant  In  each  of  them 
actually  had  the  benefit  of  all  evidence  under 
other  pleas  to  which  he  would  have  been  en- 
titled had  the  pleas  to  which  demurrers  were 
sustained  remained  In  the  record.  There 
was  therefore  no  necessity  for  this  court,  In 
rerlevrlDg  those  cases,  to  say  more  than  that 
the  error  was  cured  by  allowing  the  defend- 
ant to  introduce  the  facts  alleged  In  his 
pleas  In  evidence  under  another  plea,— a 
well-recogulzed  principle,  which  has  often 
t>een  Invoked  and  applied  by  this  court. 
The  writer's  position  is,  error  having  con- 
fessedly been  shown  In  this  case,  the  fact 
Duist  afflrmativdy  appear  from  the  rectvd 
that  defendants,  under  tbeir  plea  of  the 
general  Issue,  bad  the  full  benefit  of  the 
facts  alleged  in  their  special  plea,  to  which 
a  demurrer  was  Improperly  sustained.  And 
this  fact  not  appearing  from  the  record,  the 
bill  of  esceptlons  having  been  stricken,  tbe 
presumption  of  Injury  must  prevail.  This 
pi'lnciple  was  applied  and  enforced  In  the 
following  cases,  in  which  precisely  the 
point  here  under  consideration  was  involved: 
tumble  V.  Steel  Co.,  118  Ala.  427,  24  South. 
108;  Mltcham  v,  Moore,  73  Ala.  642;  Graham 
V.  Woodall,  86  Ala.  313,  5  South.  687;  Rice 
V.  Prennen,  75  Ala.  335;  Rigby  v.  Norwood, 
84  Ala.  129;  Falls  v.  Welsslnger,  11  Ala.  801; 
Plnkston  v.  Greene,  9  Ala.  19.  In  Falls  v. 
Welsslnger,  supra.  It  was  said:  "It  Is,  how- 
ever, contended  for  defendant  In  error  that 
although  the  demmrer  to  the  pleas  should 
not  have  been  sustained,  yet  as  the  defend- 


ants ttAow  might  have  proved  Ow  Mtine  tact 
which  they  set  up  under  the  other  pleas, 
they  have  not  been  prejudiced  by  ttie  jndg- 
ment  on  demurrer,  and  therefore  camnot  com- 
plain of  tbe  decision  against  them.  All  the 
pleas  were  affirmative,  and  It  derolTOd  upon 
defendants,  after  the  plaintiff  had  produced 
the  bond  and  shown  a  breach,  to  sustain  a 
defense  by  proof.  Now.  althon^  It  may  be 
that  the  plea  of  pwfwmance  would  bsTe 
tolerated  the  admlasloa  of  all  the  fttcta  al- 
leged in  the  several  pleaa,  yet  we  most  in- 
tend, under  the  circumstances  of  the  case, 
that  the  demorrer  was  sustained  becanne  It 
was  supposed  that  the  pleaa  adjudged  bad 
did  not  present  an  available  defense;  that 
the  court  woidd  not  have  admitted  erldence 
of  the  fact  they  alleged.  When  a  d^nnrrer 
to  a  plea  has  been  Improperly  sustained.  If 
it  appears  that  tbe  defendant  haa  had  the 
benefit  he  could  have  derived  from  It  upon 
the  trial  of  Issues  on  other  equivalent  ^eas. 
he  cannot  Insist  upon  the  error,  as  no  real 
Injury  was  done  him."  In  Mltcham  v. 
Moore,  supra,  Brickell,  0.  3.,  speaking  fOr 
the  court  said:  "It  la  insisted  for  fba  ap- 
pellee that  although  the  dranurrers  to  the 
special  pleas  were  sustained  erroneously,  the 
error  is  without  injury,  as  the  appellants 
could  have  had  the  benefit  of  the  facts  stnted 
in  them  under  the  general  Issue  upon  which 
the  trial  was  had.  The  rule  la  quite  general 
that  if  a  demurrer  to  a  special  plea  is  er- 
roneously sustained,  the  error  la  wltiiout  In- 
jury, and  not  a  cause  of  reversal,  If  it  ap- 
pears that  the  defendant  has  had,  under  the 
general  Issue,  the  full  benefit  which  could 
have  been  derived  from  the  special  plea. 
But  that  fact  must  affirmatively  appear  from 
tbe  record,  and,  if  It  does  not  the  presump- 
tion of  Injury  arising  from  error  clearly 
shown  must  prevail.  •  •  •  The  fact 
does  not  now  appear.  The  bill  of  receptions 
states  all  the  evidence,  and  none  was  given 
of  the  facts  stated  in  these  pleas,  nor  is  it 
probable  that  such  evidence  would  have  been 
admitted  if  offered."  In  I^ambie  v.  Steel 
Co.,  supra,  tbe  same  learned  judge  used  this 
language:  "When  a  demurrer  is  erroneous- 
ly sustained  to  a  special  count  the  presnmp- 
tJon  of  injury  arising  from  error  must  pre- 
vail, though  it  be  true  the  plaintllf  under 
the  common  counts  could  have  given  evi- 
dence of  all  matters  which  would  have  been 
available  under  the  special  count  unless  it 
appears  tbat  such  evidence  was  Introduced- 
The  fact  of  the  Introduction  of  such  evidence 
does  not  affirmatively  appear,  nw  la  it  prob- 
able that  it  would  have  been  rectived  If 
offered."  In  Rice  v.  Drennen,  sni»«,  Som- 
ervllle,  J.,  speaking,  said:  "We  are  unable 
to  perceive  upon  what  ground  the  first  plea 
was  adjudged  bad.  •  •  •  The  conrt  erred 
In  pronouncing  It  bad.  In  whatever  form  the 
objection  to  it  may  have  been  presented.  It 
is  contended  that  this  action  of  the  court 
must  be  r^rded  aa  error  witbotit  injmr.  as 
the  case  seems  afterwards  to  have  been  trleA 
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opoD  Its  general  merits.  It  does  not  appear, 
howcTer,  that  the  contestants  offered  any 
evidence  in  the  cause  whatever,  and  we  can- 
not know  that  they  were  not  deterred  from 
doing  so  by  this  erroneous  ruling  of  the  court 
They  had  the  right  to  suppose  that,  inas- 
much as  the  plea  had  been  pronounced  bad, 
all  evidence  offered  In  support  of  it  would 
have  been  excluded  by  the  court  on  objec- 
tion taken  to  It  by  the  petitioner."  Sxcerpts 
from  other  cases  cited  to  support  my  con- 
tention might  be  quoted,  but  these  will  suf- 
fice to  show  that  no  presamptlon  can  be  In- 
dulged to  overcome  the  presumption  of  in- 
jury after  error  Is  shown.  And  unless  we 
Induce  the  presumption  that  the  trial  court 
would  stultify  Itself  by  receiving  evidence 
to  establish  a  state  of  facts,  as  a  defense, 
after  having  ruled  that  the  same  state  of 
facts  allied  in  a  plea  constituted  no  de- 
fense, we  are  forced  logically  to  the  conclu- 
sion which  the  writer  contends  for  as  the 
law.  And  this  cannot  be  done  unless  we 
abrogate  the  rule  laid  down  In  the  cases 
cited  above  and  quoted  from,  which  has  ob- 
tained In  this  state  since  the  establishment 
of  this  court.  Before  concluding,  I  will  cite 
the  case  of  Troy  Fertilizer  Oo.  v.  State  (de- 
cided at  present  term)  32  South.  — ,  which 
fully  sustains  my  contention.  In  that  case, 
notwithstanding  the  facts  stated  In  the  spe- 
cial pleas,  stricken  ou' motion,  were  received 
In  evidence,  this  court  reversed  the  Judg- 
ment because  of  the  error  in  striking  them, 
although  the  facts  alleged  in  them  were  con- 
fessedly no  defense  to  the  action.  It  is  true, 
it  is  said  that  the  facts  stated  In  the  pleas 
could  not  have  been  introduced  under  the 
general  Issue,  but  the  record  showed  that 
they  were  received  In  evidence  without  ob- 
jection. The  principle  underlying  the  opin- 
ion is,  error  having  been  shown.  It  could  not 
be  said  that  no  iujary  resulted  to  defendant; 
that  it  had  all  the  benefit  from  the  evidence 
that  It  would  have  been  entitled  to  had  the 
pleas  not  been  stricken.  I  was  at  first  in- 
clined to  think  that  the  opinion  was  wrong, 
but  I  have  become  convinced  of  its  correct- 
ness. Although  the  point  seems  technical, 
yet  to  hold  otherwise  would  be  to  emascu- 
late the  statute  requiring  special  demurrers, 
and  to  Infringe  upon  the  rule  which  I  am  so 
strenuously  insisting  upon  upholding  in  this 
casft. 


SCOTCH  LUMBER  CO.  T.  BAGB.t 
(Supreme  Court  oC  Alabama.    April  9,  1902.) 

BONA  FIDB  FORCHASER— NOTICE— POSSESSION 
—  RECORDS  — KNOWLEDGE  OF  ATTORNEY  — 
DIFFERING  RECITALS  IN  ACT  AND  DBBD— 
HARULBSS  ERROR. 

1.  Where  complainant's  claim  to  land  as  a 
boDfi  Hde  parchaser,  without  notice  of  the  un- 
recorded deed  under  which  respondent  claims, 
Is  established,  any  error  in  overrolin^  a  demurs 
rer  to  the  part  of  the  bill  invoking  an  es- 
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toppel  against  a  grantor  in  defendant's  chain 
of  title  is  faarmleBS, 

2.  Becord  of  a  deed  to  land  by  W.,  having  of 
record  an  undivided  one-seventh  interest  there- 
in, and  an  unrecorded  deed  for  five  of  the  re- 
maining six-seventbs.  Is  not  constructive  notice 
to  a  purchaser  from  the  record  owners  of  such 
remaining  six-aeventlis  that  he  claimed  to  have 
owned  six-seveDthis  instead  of  one-seventh. 

3.  After  deed  to  respondent  from  W.,  wbo. 
according  to  the  record,  owned  an  undivided 
seventh  interest  in  the  land,  but  who  had  an  un- 
recorded deed  of  five  of  the  remaining  six- 
eeventbs,  plaintiff  purchased  and  obtained  deed 
Cor  the  other  she-sevenths  from  one  hariog 
record  title,  and  being  in  possession;  and  nei- 
ther respondent  nor  any  one  under  whom  it 
claimed  was  in  open,  visible,  exclusive,  and  un- 
ambiguous possession.  Held,  that  there  was 
nothing  in  the  possession  to  pat  complainant  on 
notice  of  the  unrecorded  deed. 

4.  A  purchaser  of  land  is  not  charged  with 
notice  of  an  unrecorded  deed  by  his  grantors 
becauae  his  attorney  knew  of  it;^  he  having 
acquired  his  knowleclge  before  he  was  employed 
to  purchase  the  land  for  him,  and  while  r«pr«- 
senting  another. 

6.  A  purchaser  Is  not  chaiged  witii  notice  of 
an  unrecorded  deed  by  his  grantors  by  knowl- 
edge of  his  attorney,  where  the  attorney,  with- 
out the  purchaser's  knowledge,  is  also  repre- 
senting the  sellers,  and  is  personally  Interested 
in  making  the  sale;  he  receiring  the  purchase 
money. 

6.  Recital  of  the  names  of  the  minor  cliildren 
and  heirs  of  W.,  In  an  act  authorizing  them 
to  sell  their  interests  in  land,  if  evidence  of 
who  they  were,  does  not,  in  the  absence  of  oth- 
er evidence,  overcome  a  recital  in  the  deed  that 
the  persona  therein  named  were,  at  date  of  its 
execution,  his  only  children  and  heirs. 

Appeal  from  chancery  court,  Clarke  ootm- 
ty;  Thos.  H.  Smith,  Judge. 

Suit  by  Hair7  M.  Sage  agalnat  the  Scotch 
Itumber  Company.  Decree  for  complainant 

Hespondent  appeals.  Affirmed. 

The  purpose  of  the  bill  Is  to  partition  the 
lands  described  in  the  bill.  The  complainant 
claims  to  own  a  six-sevenths  undivided  inter- 
est, and  alleges  that  the  defendant  is  the 
owner  of  a  one~seventb  undivided  Interest. 
The  respondent,  by  answer,  denies  the  own- 
ership of  the  eomplnlnaut  of  the  said  slx- 
seventha  undivided  Interest,  and  alleges  that 
It  not  only  owns  the  one-seventh  undivided 
Interest  as  alleged  in  the  bill,  but  that  It 
owns  all  of  the  said  lands,  and  that  complain- 
ant bas  no  Interest  whatever  therein.  The 
only  material  Issue  raised  by  the  bill  and 
answer  Is  as  to  the  ownership  of  the  six- 
sevenths  undivided  Interest  In  the  lands 
claimed  by  the  complainant. 

Complainant  and  respondent  claim  title 
from  a  common  source.  Stephen  S.  Wi^lns 
owned  a  certain  portion  of  the  lands,  hts 
wife,  Louisa,  owned  a  certain  portion,  and 
their  son,  Ellas  R.  Wiggins,  owned  the  re- 
mainder. Ellas  R.  Wiggins  died  unmarried 
and  Intestate,  his  estate  owing  no  debts,  dur- 
ing the  Civil  War,  and  there  was  no  adminis- 
tration on  his  estate.  Stephen  S.  Wiggins 
also  died  Intestate  about  the  same  time,  ow- 
ing DO  debts,  and  no  administration  has  been 
had  on  his  estate;   Louisa  died  Intestate  In  the 


^  4.  See  Attorney  and  Client,  vol.  S,  CenL  Dfc  tt 

S2,  93. 
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year  1871,  learlng  no  debts,  and  no  admlnls* 
duUon  has  been  granted  upon  ber  estate.  Ste- 
pben  S.  and  Louisa  left  surviving  them  the 
following  cblldren.  vbo  were  alao  tbe  broth- 
ers and  sisters  ot  Ellas  B.  Wiggins,  to  wit: 
Isabella,  Jobn  C,  Permlnda,  Elizabeth,  Cla- 
ra, Margaret,  and  Stephen  L.  Wiggins,— five 
daughters  and  two  sons.  Isabella  ie  now  tbe 
wife  of  Joseph  Sheffield.  Permlnda  Is  now 
the  wife  of  John  H.  Horton.  Elizabeth  was 
the  wife  of  Qeo.  W.  Davis,  but  she  Is  now 
dead,  intestate,  and  left  surviving  ber  bus- 
band,  Qeo.  W.  Davis,  and  two  children,  Wil- 
lie and  Wiley  Davis.  Clara  was  tbe  wife  of 
the  same  Joseph  Sheffield,  who  la  now  tbe 
husband  of  Isabella,  but  Is  dead,  Intestate, 
leaving  surviving  her  husband,  Joseph  Shef- 
field, and  one  child,  David  Sheffield.  Mar- 
garet died,,  intestate  and  unmarried,  but  left 
one  child,  William  Wiggins,  who  is  also 
known  as  William  Sheffield.  John  a  Wig- 
gins Is  living.  Stephen  L.  Wiggins  Is  dead, 
bat  died  intestate,  and  left  surviving  a  wid- 
ow, Martha,  and  four  children,  to  wit,  Percy, 
Daisy,  Annie,  and  Reuben. 

Up  to  tbe  time  of  the  death  of  Louisa  Wig- 
gins, in  1871,  these  lands  remained  in  the 
possession  of  the  Wiggins  family,  tbe  widow 
and  children  residing  upon  them  together. 
After  ber  death,  the  children  who  were  then 
unmarried  lived  In  one  settlement  on  tbe 
lands,  and  John  C.  Wiggins  also  lived  on  an- 
other settlement  on  them.  After  the  death 
of  Clara,  the  wife  of  Joseph  Sheffield,  who 
died  shortly  after  Lonlsa,  said  Joseph,  to- 
gether with  bis  children,  also  moved  upon 
tbe  lands.  After  the  expiration  of  a  few 
years  from  the  death  of  Louisa  Wiggins,  all 
of  tbe  Wiggins  heirs  Iiad  moved  off  of  the 
land.  The  lands  then  remained  vacant  and 
unoccupied  till  the  spring  of  1878,  when  Jo- 
seph Sheffield  and  his  wife.  Isabella,  and 
Margaret  Wiggins,  who  lived  with  them,  and 
the  child  by  Joseph  Sheffield's  first  marriage 
to  Clara  Wiggins,  moved  back  on  tbe  land, 
remained  a  short  time,  and  then  moved  off. 
The  lands  then  remained  unoccupied  for  a 
short  time,  when  a  man  named  Whatley 
moved  upon  tbem  In  December,  1878,  and  re- 
mained there  till  the  summer  or  fall  of  1879. 
Whatley  occupied  as  the  tenant  of  John  Bag- 
getL  After  Whatley  moved  off,  the  lands 
were  unoccupied,  and  no  one  bad  the  posees- 
slon  till  the  spring  of  1806.  In  May,  1898, 
John  Horton,  as  tbe  tenant  of  John  F.  Proc- 
tor, took  possession  of  the  lands,  and  culti- 
vated a  portion  of  tbem  that  year.  In  1897 
Horton  held  over  as  tenant  of  Robert  E. 
Bowden,  and  subrented  a  portion  of  tbe  lands 
to  Joe  Prltchett  who  cultivated  them  that 
year.  1897.  Horton  has  continued  in  posses- 
sion to  this  date.  There  were  three  sepa- 
rate settlements  on  the  land,  with  clearings 
round  each,  and  also  separate  cleared  lands 
suitable  for  farming  purposes.  The  remain- 
der of  the  lands  were  woodland. 

The  title  of  the  complainant  was  shown  by 
the  following  written  Instruments  Introduced 


In  evidence:    Certificate  of  the  register  of 

the  land  office,  showing  the  entry  of  the  land; 
deed  from  R.  B,  Wells  and  others  to  S.  S. 
Wiggins;  deed  from  Adam  Sheffield  to  Ste- 
phen S.  Wiggins;  power  of  attorney  from 
Geo.  W.  Davis,  WiUle  and  Wiley  Davis; 
power  of  attorney  from  Isabella  Sheffield  and 
husband,  Joseph,  David  Sheffield  and  wife, 
Mary,  and  William  T.  Sheffield  or  Wiggins, 
to  John  H.  Horton;  Isabella  Sheffield  and 
husband,  Joseph,  David  Sheffield  and  wife, 
Mary,  WiUiam  T.  Sheffield.  Q.  W.  Davis, 
Wiley  and  Willie  Davis,  by  John  H.  Horton, 
attorney  In  fact  for  each  of  said  parties,  and 
John  H.  Horton  and  wife,  Permlnda,  to  John 

F.  Proctor,  deed  of  May  7,  1897,  correcting 
former  deeds  which  bad  been  executed  May 
8,  ISOG,  and  May  16,  1886,  respectively;  deed 
from  Jobn  F.  Proctor  to  Robt  B.  Bowden, 
of  September  1,  1806;  deed  from  hein  of  Ste- 
phen L.  Wiggins,  deceased,  to  Bobt  E.  Bow- 
den, of  January  18, 1897;  deed  from  BobL  E. 
Bowden  to  Henry  M.  Sage,  of  May  31,  1897. 

The  title  relied  upon  for  tbe  respondent 
was  shown  by  the  Introduction  in  evidence 
of  the  following  written  Instruments:  John 

G.  Wiggins  and  wife  to  Jobn  Baggett  deed 
of  December  6.  1877;  deeds  from  the  several 
heirs  of  John  Baggett,  deceased,  passing  thehr 
respective  interests  in  the  lands  to  N.  M.  Bag- 
gett; X.  M.  Baggett  and  wife  to  Noble  & 
KImbrougb;  Xoble  &  Klmbrough  to  Mattie 
Baggett;  decree  of  the  chancery  court  In  tbe 
case  of  Christian  &.  Craft  Grocery  Go.  and 
others  v.  N.  M.  Baggett  and  others,  ordering 
the  sale  of  the  lands;  deed  from  Jas.  O.  Sav- 
age, register,  to  William  D.  Dunn  and  Chris- 
tian &  Craft  Grocery  Co.,  dated  July  11,  1896; 
deed  from  Wm.  D.  Dunn  and  wife  to  John 
W.  Portis,  of  July  23.  1896,  conveying  an  un- 
divided interest;  Christian  &  Craft  Grocery 
Co.  to  Wm.  D.  Dunn.  July  23.  1896,  deed  of 
partition  of  undivided  interest;  Christian  & 
Craft  Grocery  Co.  to  Alexander  Gunn.  dated 
January  20,  1897;  John  W.  Portis  and  Wm. 
D.  Dunn  and  wife,  to  Alexander  Gunn;  Al- 
exander Gunn  and  wife  to  Scotch  Lumber 
Co.;  certified  copy  of  will  of  John  Baggett 
The  respondent  offered  parol  testimony  to 
establish  an  alleged  lost  and  unrecorded  deed 
from  the  other  six  heirs  of  Stephen  S.,  Lou- 
isa, and  Ellas  B.  Wiggins  to  John  C.  Wig- 
gins for  tbe  six-sevenths  undivided  Interest 
in  the  land. 

The  complainant  showed  that  N.  M.  Bag- 
gett commenced  a  suit  In  the  chancery  court 
of  Clarke  county  in  the  name  of  bla  wife. 
Mattie,  and  for  her,  on  June  15.  1892.  ii> 
have  re-executed  this  alleged  lost  deed  ithe 
Wiggins  heirs,  except  John  O.  Wiggins,  be- 
ing parties  to  the  suit),  and  that  the  bill 
was  dismissed  In  February,  1893.  Tbe  other 
facts  of  the  case  necessary  to  an  understaDd- 
ing  of  the  decision  on  the  present  appeal  are 
sufficiently  shown  in  the  opinion. 

On  tbe  final  submission  of  the  csnse  on  the 
pleadings  and  proof,  the  chancellor  decreed 
that  the  complainant  owned  an  undivided 
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six-sevenths  Intoest  Sn  the  lands  InTOlred 
In  tbe  Bult^  while  the  defendant  owned  an 
undivided  one-seventh  Interest  In  the  said 
lands;  that  the  complainant  was  entlUed  to 
the  relief  prayed  for:  and  ordered  the  ap- 
pointment of  commissioners  for  the  purpose 
of  partitioning  the  lands  between  the  com- 
plainant and  the  defendant  according  to  their 
respective  rights  and  Interests  as  declared  in 
said  decree. 

Fred  S.  Ball  and  Norman  Ounn,  for  appel- 
lant. Lackland  ft  Wilson,  for  i^ipellee. 

TYSON',  J.  The  bill  In  this  cause  was  fil- 
ed for  the  partition  of  lands  described  In  It 
tKtween  Joint  owners  or  tenants  in  common 
thereof. 

Compkilnant  claims  to  be  the  owner  of  a 
alx-serentha  undivided  Interest,  In  common 
with  the  respondent,  whom  the  bill  alleged 
to  be  the  owner  of  the  remaining  one-sev- 
enth. The  answer  of  respondent  denies  the 
ownership  of  the  complainant  as  alleged  by 
him,  and  states  the  respective  Interest  or 
ownership  of  the  lands  to  be,  a  alx-seventha 
undivided  Interest  to  belong  to  It,  and  a  oue- 
sevonth  to  belong  to  complalnnnt.  After  the 
filing  of  tbls  answer,  complainant  amended 
his  bill  m  which  he  set  forth  the  chain  of  ti- 
tle under  whlcb  the  respondent  claims  to 
own  the  six-sevenths  Interest.  In  order  to 
complete  this  chain  of  title,  an  alleged  unre- 
corded and  lost  or  destroyed  deed  Is  neces- 
sary to  be  estibllslied  by  respondent  by  parol 
eridonce.  Tb\B  amendment  also  asswts  title 
to  be  In  complainant  to  a  six-sevenths  Inter- 
est, and  avers  that  complainant  Is  a  bona 
fide  purchaser  without  notice  of  the  unre- 
cuitled  and  lost  deed  under  and  through 
which  the  respondent  claims  tlUe.  Tbte 
nimiiament.  and  a  subsequent  one  filed,  also 
Invoke  an  «toppeI  against  one  of  the  gran- 
tors In  respondent's  chain  of  title.  To  this 
the  respondent  Interposed  a  demurrer,  which 
was  overruled.  Under  the  view  we  take  of 
this  case,  It  Is  unnecessary  to  consider  the 
rulings  of  the  court  in  tbls  respect,  for,  If 
respondent  has  failed  to  establish  the  execu- 
tion, contents,  etc.,  of  the  lost  deed,  or  the 
rtvmplainant  Is  shown  to  have  paid  value  for 
til-'  lauds,  and  the  respondent  has  failed  to 
sustain  the  bm-dra  of  proving  notice  to  him, 
pither  actual  or  constructive,  of  the  contents 
of  the  lost  deed.  If  it  Is  shown  to  have  ever 
had  an  existence,  there  Is  no  error  in  the  de- 
cree of  which  tiie  appellant  can  complain. 
CaldweU  v.  Pollak.  91  Ala.  35S,  8  South.  546. 

Adverse  possession  is  also  relied  upon  by 
re^nndent  to  show  Utie  In  the  grantee  to 
whom  the  lost  deed  was  made.  Both  parties 
litigant  claim  to  have  derived  their  respec- 
tive tities  from  the  aame  sonrce,  to  wit,  the 
children  and  heirs  at  law  of  the  Wlgi^nses. 
Hiere  were  seven  of  these  children,  and  the 
complainant  shows  a  complete  recorded  chain 
of  title  to  the  Interest  ^Imed  by  blm. 
While  the  reapondoit  shows  only  a  complete 
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chain  of  titie  by  the  records  of  a  one-seventh 
Interest,  it  insists  that  John  O.  Wiggins,  one 
of  the  seven  children,  acquired  the  title  of 
all  of  his  brothers  and  sisters,  except  one, 
by  deed  executed  to  him,  which  was  lost, 
and  never  recorded.  In  view  of  the  uncer- 
tainty, as  shown  by  the  evidence,  not  only 
as  to  signing  of  this  alleged  lost  deed  by  all 
of  the  alleged  grauton,  but  as  to  Its  attesta- 
tion as  to  some  of  the  signatures,  its  ac- 
knowledgment by  others,  and  Its  contents, 
and  when  executed,  If  executed  at  all.  It  is 
doubtful  whether  the  proof  is  sufiidcnt  to 
warrant  us  in  finding  that  It  ever  existed. 
Land  Co.  t.  Denny,  108  Ala.  653,  IS  South. 
G61,  But  conceding,  for  the  purposes  of  this 
opinion,  that  It  was  executed  as  contended 
fbr,  the  respondent  most  faU  for  the  reason 
that  It  Is  not  shown  that  complainant  had 
any  notice,  either  actual  or  constructive,  of 
It  If  It  was  ever  made;  the  complainant  hav- 
ing shown  that  he  paid  value.  It  will  be  ob- 
served that  complainant  does  not  derive  his 
titie  through  John  C.  Wiggins,  or  by  or 
through  mesne  conveyances  from  him;  In 
other  words,  be  is  not  a  grantor  In  the  chain 
of  titie  to  any  portion  of  the  six-sevenths  in- 
terest claimed  to  be  owned  by  tbe  complain- 
ant There  is,  therefore,  no  privity  between 
tiliem.  This  being  true,  the  record  of  his 
deed  to  Baggett  was  not  constructive  notice 
that  he  (Wiggins)  claimed  to  have  owned  a 
six-sevenths  interest  Instead  of  a  one-sev- 
enth; and  the  same  may  be  said  of  the  rec- 
ord of  the  other  deeds  In  respondent's  chain 
of  title.  Tied.  Real  Fxop.  f  817  et  seq.;  16 
Am.  ft  Eng.  Enc.  Law  (Ist  Ed.)  p.  800;  Qi- 
mon  V.  Davis,  86  Ala.  588;  Lehman,  Durr  & 
Co.  V.  Collins,  60  Ala.  127;  Burch  v.  Carter. 
44  Ala.  US. 

What  then,  is  there  In  the  facts  of  the 
case  to  show  that  complainant  had  actual  or 
imputable  notice  that  John  G.  Wiggins  or 
those  claiming  under  him  ever  claimed  to 
own  the  entire  six-sevenths  Interest  in  the 
lands?  It  is  tme^  it  was  attempted  to  be 
shown  that  Wiggins  was  In  the  possesion  of 
the  lands  for  some  years  after  the  lost  deed 
was  alleged  to  have  been  made  to  him;  but 
the  year  in  whlcb  this  deed  was  executed, 
whether  In  tSIO,  18n.  or  1872,  Is  not  defi- 
nitely shown.  With  the  existence  of  the 
deed  conceded,  having  shown  that  there  was 
nothing  upon  the  record  to  put  the  complain- 
ant upon  notice  (tf  it  it  becomes  necessary 
to  determine  whether  there  was  anything  In 
the  possession  claimed  under  It  to  put  the 
complainant  upon  notice.  When  this  com- 
plainant n^tlated  and  paid  for  and  receiv- 
ed his  deed  to  tbe  six-sevenths  interest  In 
these  lands,  his  grantor  was  In  possession 
under  a  complete  recorded  chain  of  title, 
claiming  to  own  that  interest  Neither  the 
respondent  nor  any  one  under  whom  it 
claims  to  have  derived  titie  was  In  the  open, 
visible,  exclusive,  and  unambiguous  posses- 
sion of  the  lands,  whlcb  Is  essential  in  or- 
der for  possession  to  operate  as  notice  of  the 
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unrecorded  deed.  To  go  back  of  the  par- 
c&ade  complainant,  wben  Proctor  pur- 
chased these  lands  no  on^  was  In  the  actual 
possession  ot  them,  nor  had  any  one  who 
dalmed  to  own  them  had  the  actual,  open, 
ezclusire,  and  continuous  possesalon  of  them 
for  several  years  prior  thereto,  notwithstand- 
ing there  were,  when  Baggett's  tenant  left 
them  In  1879,  dwelling  bouses  upon  them, 
and  a  part  of  the  tract  was  tillable.  So, 
then,  there  is  nothing  In  the  fact  of  posses- 
sion to  have  put  the  comploluaat  on  notice 
of  the  unrecorded  deed,  or  to  hare  even  ex- 
cited suspicion  that  his  grantor  did  not  have 
title  to  the  Interest  he  claimed  to  own. 
Wells  V.  Mortgage  Co.,  109  Ala.  440,  20  South. 
136;  McCarthy  v.  NicrosI,  72  Ala.  332,  47 
Am.  Rep.  418;  Watt  r.  Parsons.  73  Ala.  202; 
Motley  r.  Jones,  9S  Ala.  443.  13  South.  782; 
Griffin  V.  Hall  (AU.)  29  South.  783;  Wade. 
Notice,  S  296. 

There  Is  much  contention  In  brief  that 
complainant  had  notice  of  respondent's  claim 
because  Wilson,  one  of  his  attorneys  In  this 
cause,  knew  It.  There  are  two  reasons  why 
tbis  contention  cannot  prevail:  First.  It  ap- 
pears that  Wilson  acquired  his  knowledge 
white  representing  Bowden  or  Proctw,  and 
before  he  was  employed  by  complalnaut  to 
purchase  these  lands  for  him.  Second.  The 
evidence  shows  that  Wilson  represented  the 
sellers  of  these  lands  also,  and  was  personal- 
ly Interested  in  making  the  sale  of  them  to 
complainant  He  was  really  the  seller,  and 
got  all  of  the  purchase  money  that  was  paid 
by  complainant  He  was,  therefore,  really 
acting  for  himself,  in  his  own  Interest,  and 
adversely  to  that  of  his  principal,  the  com- 
plainant without  any  knowledge  on  the  part 
of  the  latter  of  his  dual  relation.  Pepper  v. 
George,  51  Ala.  190;  Prenkel  v.  Hudson,  82 
Ala.  158,.  2  South.  758,  00  Am.  Itep.  736;  1 
Am.  &  Eng.  Euc.  Law,  pp.  1145.  1149,  1150 
(note). 

It  Is  Insisted  that  the  possesRion  of  John 
C.  Wiggins  and  Baggett  was  adverse,  and 
that  It  continued  for  a  sutlicient  length  of 
time  to  ripen  Into  title,  and  that  therefore, 
respondent  has  a  title  to  the  six-sevenths  In- 
terest In  the  lands  cliilmod  by  It  Independent 
of  tlie  unrocorded  deed.  It  Is  entirely  clear 
to  us  that  the  evidence  Is  lusutHclcnt  to  sus- 
tain this  contention,— to  overcome  the  pre- 
sumption that  John  C.  Wl;,'pliis  was  holding 
for  himself  and  co-tenants.  Jackson  v.  El- 
liott, too  Ala.  WX  13  Soiitli.  ti'.H):  Johns  v. 
Johns,  i>3  Ala.  2;X).  9  South.  410.  Indeed, 
Just  how  John  C.  Wiggins'  pos.'iesslon  could 
be  adverse  to  the  ftve-savenths  Interest  which 
he  claims  to  have  derived  under  the  lost 
deed,  which  we  have  shown,  if  made.  Is  in- 
eflfectual  to  pnss  title  as  against  this  com- 
plainant and  not  adverse  to  the  co-tenant 
whose  Interest  the  complainant  acquired,  we 
are  quite  unahle  to  untlcrst.-ind.  fnr  the  rea- 
son that  the  theory  of  this  contenlJon  Is  nec- 
essarily predicated  upon  the  actual  and  ex< 
claslve  possession  by  WMgglns  of  the  lands. 


Certainly,  ft  It  was  exdnslre  ao  as  to  ripen 
Into  title  by  adverse  possession  as  to  the  flve- 
devenths  which  the  respond^  claims  thai 
It  acquired  title  to  by  adverse  pmsessloD,  up- 
on the  same  ptlndpte  It  would  have  acquired 
tbe  other  one-sevoith  Interest  which  It  Is  con- 
ceded Is  owned  by  the  complalnaat;  It  not 
being  shown  that  the  heh:  who  owned  that 
one-seventh  Interest  was  In  possession  at  the 
time  that  it  Is  claimed  that  John  Cs  posses- 
alon  was  adverse. 

The  remalniqg  potart  necMssiy  to  be  no- 
ticed Is  the  one  that  Emma  Wiggins,  If  there 
be  in  existence  such  a  person,  should  have 
been  made  a  party  respondent  to  the  bill. 
This  contention  Is  based  sole^  upon  the  dif- 
ference in  the  recital  of  tbe  names  of  the 
minor  heirs  of  Stephen  L.  Wiggins  in  the  act 
of  tbe  general  assembly  approved  I>ecember  9, 
1896.  aotborlzing  them  to  sell  thdi  one-sev- 
enth Interest  In  these  lands,  and  tbe  recital 
of  the  names  of  the  children  and  sole  heirs 
of  Stephen  L.  In  a  deed  executed  by  them  to 
Bowden  on  tbe  18th  day  of  January.  18UT. 
If  we  should  hold  the  recitals  In  this  legisla- 
tive act  to  be  evidence  of  tbe  facts  stated 
therein,  we  could  not  allow  It  to  overcome 
the  recital  In  tbe  deed  that  the  persons  there- 
in named  were  at  the  date  of  Its  execution 
the  "only  children  and  sole  heirs  of  Stephen 
L.  Wiggins,  deceased,"  In  the  absence  of  oth- 
er evidence  on  this  ptdnt,  and  especially  In 
face  of  the  admission  made  by  the  pleadings, 
etc..  In  the  cause. 

There  Is  no  error  In  tbe  record,  and  the  de> 
cree  appealed  £rom  must  be  aflSnned. 


CITY  COUNCIL  OF  MONTOOHBRT  ▼. 

»  0STER.1 

(Supreme  Court  of  Alabama.    Hay  IS.  1902.) 

8TRBBT  IHPROVBMBNTS-AflSBBSHSNTS-OR- 
DJNANCB. 

1.  The  only  authority  for  making  assess- 
ments for  sidewallvs  and  street  paving  bemg 
in  a  charter  (Acts  181*2-93.  p.  86).  permitting 
It  against  abutting  property  for  not  more  than 
one-fnurtb  of  the  cost,  and  not  In  excess  of  the 
benohts.  an  assessment  under  an  ordinance  pro- 
vidhiB  for  apportioning  against  the  lota  a  cer- 
tnin  portion  of  the  cost  without  reference  to 
benefits  is  void. 

McClellan.  O.  disaeatiog. 

Appeal  from  city  court  of  IContgomery;  O. 
D.  Sayre,  Judge. 

Proceeding  by  the  city  couticll  of  Mont- 
gomery against  T.  Gardner  Fostw.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Slelner  A  Graham,  for  appellant.  Lomax, 
Crum  &  Well,  Gordon  Macdonald.  John  D. 
McXeel,  Marks  *  Ssyre^  and  W.  I.  Selbels. 
for  appellee. 

SHARPS.  J.  AvthoTlty  In  the  dty  conncU 
of  Montgomery  to  make  special  ssBeuments 


>  Rebcarlns  denied  June  S8,  1901. 
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against  property  to  defray  eipenBes  of  alde- 
Tvalk  itnd  street  paving  Is  foond  alone  tn  sec- 
tions 12  and  Moitbe  act  "To  estaWteh  a  Dew- 
charter  for  the  city  of  Montgomery, "  ftR)rOT- 
ed  Febrnary  21,  1883  (Acts  1883-93,  p.  368). 
In  the  first  part  of  section  12  Is  a  prorrlslon 
relative  to  keeping  sidewalks  dean  and  Itt  re- 
pair at  the  expense  of  property  owners,  and 
tor  subjecting  property  to  smcb  ecpense;  bat 
tbat  daxise  of  ttie  statnte  Is  not  to  be  here 
considered,  since  no  Item  for  such  deanlng 
or  repalrtng  is  fsrotred  In  this  ease.  The 
next  clanse  porports  to  confer  power  **to  re- 
quire paTcments  to  be  laid,  and  prescribe  the 
kind  of  pavements  to  be  laid,  and  to  compel 
the  laying  of  the  kind  of  pavements  pre- 
scribed. In  the  streets,  sidewalks,  alleys,  and 
pnbllc  idaceB  of  said  dty,  at  the  expense  of 
the  property  owner  except  as  herehi  provid- 
ed." The  subject  Is  next  pursued  In  section 
34,  as  follows:  "Be  ft  farther  enacted,  that 
It  shall  be  lawful  for  said  city  council  from 
time  to  thne,  and  tn  soch  manner  as  It  may 
be  detmnlned  to  pave,  gravel  or  macadamize 
any  street,  avenue,  square,  public  place  or  al- 
ley. In  whole  or  in  part,  within  the  corporate 
limits  Of  said  city,  whenever  said  city  coun- 
cil may  deem  it  necessary  or  expedient  to  do 
80,  and  for  that  purpose  said  city  council  Is 
hereby  authorized  and  empowered  to  adopt 
and  provide  the  means  therefor,  and  to  pass 
all  such  by-laws  and  ordinances  as  may  be 
required  for  assessing  the  property  to  be 
benefited  thereby  for  such  amounts  as  may 
be  fair  and  reasonable,  not  to  exceed  one- 
half  of  the  conEtructI(m  thereof,  and  of  tlia 
expense  of  laying  down  the  same,  and  also  to 
collect  and  enforce  such  assessments  as  In 
the  case  of  cUy  taxes,  such  assessments  to 
be  made  on  property  on  both  sides  of  the 
street,  or  parts  of  the  streets  thus  Improved 
per  front  foot,  the  assessment  not  to  exceed 
In  any  ease  more  than  one-fourth  of  the  cost 
of  Improvement  In  front  of  the  property,  nor 
more  than  ten  dollars  per  front  foot  of  the 
property  taxed,  provided,  that  corner  property 
which  has  been  assessed  for  the  improvement 
of  the  street  on  one  front  shall  not  be  as- 
sessed for  the  improvement  of  the  street  on 
the  other  front,  exceeding  one-eighth  of  the 
cost  of  the  improvement  on  such  front,  nor 
exceeding  two  dollars  and  one-half  per  front 
foot,  but  in  case  of  comer  property  the  as- 
sessment shall  inclnde  all  of  the  street  In 
front  of  the  sidewalk  on  the  narrowest  front 
of  salii  property."  In  City  Council  of  Mont- 
gomery V.  Blrdsong,  120  Ala.  C32,  28  South. 
522,  it  was  held  tbat  sidewalk  paving,  though 
not  EpectncaUy  mentioned  In  section  34  as  a 
subject  of  the  powers  and  limitations  there 
expressed,  was  Included  therein  by  what  is 
Euid  as  to  street  paving.  The  correctness  of 
that  decision  has  been  questioned,  but  the 
construction  there  given  the  charter  Is  ad- 
hered to.  By  authoritative  definition  as  well 
aa  common  usage,  the  term  "street"  applies 
to  the  whole  public  thoroughfare,  includlag 
BidewBlks;  the  latter  constitntlng  parts  of 


the  street  reserved  to  pedestrians.  Bouv. 
Law  Diet.  tit.  "Sidewalk";  Bnrmelster's  Case, 
78  N.  Y.  174;  City  ol  Kokomo  v.  Mahan,  100 
Ind.  242.  The  term,  however,  may  be  em- 
ployed to  designate  the  way  between  side- 
wallES,  and  bow  it  should  be  understood  In  a 
given  case  may  depend  on  the  connection  in 
which  It  Is  used.  If  section  12  bounded  the 
citys  power  In  respect  of  sidewalk  paving,  It 
is  at  least  questionable  whether  it  could  by 
any  mle  assess  inroperty  to  pay  for  such  pav- 
ing, since  hi  general  such  power  Is  not  Im- 
plied, and  can  only  arise  from  express  legis- 
lative grant.  Burroughs,  Tai'n,  }  126;  Bndl. 
Interp.  St.  f  352.  The  fact  that  express  pro- 
vlslons  for  laying  and  eonecttng  paving  as- 
sessments are  made  hi  section  34  Indicates 
that  section  12  was  not  intended  to  siipply  as- 
sessing powers,  and  no  good  reason  Is  ap> 
parent  why  sidewalk  pavtng  should  be  ex- 
cluded from  those  express  provisions,  and  left 
to  be  compelled  by  penalties,  or  by  doubtfully 
Implied  powers  of  taxation.  The  direction  In 
section  34  for  assessing  property  on  both 
sides  of  the  street  for  not  more  than  one- 
fourth  the  cost  of  improvements  in  front  of 
the  property  may  be  applied  when  the  im- 
provenient  is  of  the  whole  street.  Including 
sidewalks,  as  wen  as  when  the  Improvement 
is  of  the  space  between  sidewalks;  the  legis- 
lative Intention  being  to  limit  the  charge  on 
property  to  one-half  the  whrte  cost,  and  one- 
fourth  the  cost  of  the  entire  width  being  equal 
to  one-half  the  cost  to  the  center  line  of  the 
street  Sidewalks  are  mentioned  separately 
In  the  act  in  recognition  of  the  necessity 
which  may  exist  for  improving  them  alone 
and  to  confer  power  for  that  purpose.  Be- 
sides being  Hmlted  to  half  such  expense,  the 
power  to  assess  is  further  and  materially 
qualified  by  the  excepting  clause  of  section  12 
in  connection  with  that  part  of  section  34 
which  restricts  assessments  to  property  bene- 
fited, and  to  such  amounts  as  may  be  fair  and 
reasonable.  In  Birdsong's  Case,  supra,  these 
provisions  were  construed  to  authorize  the 
making  of  such  assessments  only  on  a  basis 
of  benefits  to  the  property.  That  construc- 
tion now  prevailing  operates  to  devest  this 
case  of  the  constitutional  question  discussed 
In  briefs  as  to  whether  the  legislature  has 
power  to  authorize  unquallflediy  the  Imposi- 
tion on  property  of  the  whole  or  of  a  given 
proportion  of  the  cost  of  such  improvements, 
nere  the  legislature  has  not  attempted  to  ex- 
ercise such  power. 

As  appears  from  the  statement  filed  In  the 
city  court  the  assessment  here  In  question  Is 
for  "sidewalk  and  street  paving."  So  much 
of  it  as  comes  from  sidewalk  paving  Is  based 
on  an  ordinance  whit*  ^deviates  from  the 
city's  charter  In  that  It  directs  the  whole 
cost  of  paving  an  adjoining  property,  with- 
out reference  to  the  extent  of  benefit  to  the 
property.  The  ordinance  relied  on  as  author- 
izing street  graveling  charged  for  likewise 
Ignores  the  question  of  ben«at,  and  in  that 
particular  to  obnoxloua  to  the  charter.  Mn- 
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nldpal  corporations  derlTe  tbeir  powers  from 
the  state  and  cannot  legislate  In  excess  of 
them.  Birmingham  &  P.  M.  St  Ry.  Co.  t. 
Birmingham  St.  Ry.  Co.,  79  Ala.  465,  58  Am. 
Rep.  615;  DUl.  Mun.  Corp.  SS  317,  319,  328. 
This  principle  Is  applied  strictly  to  ordinances 
proposing  to  assess  taxes  on  property  for  local 
improvements.  Cooley,  Tai'n,  678;  Dill.  Mun. 
Corp.  S  357.  We  concur  with  the  city  court 
in  holding  that  the  assessment  made  under 
those  ordinances  is  void.  As  further  express- 
ing reasons  for  that  conclusion  we  adopt  the 
following  from  the  opinion  of  the  trial  Judge, 
expressed  concerning  the  street  graveling  or- 
dinance, the  principle  stated  being  applicable 
to  the  sidewalks  ordinance  as  well:  "It  re- 
■qulres  the  city  engineer  to  prepare  and  file 
with  the  city  clerk  a  statement  showing  the 
number  of  feet  frontage  of  each  lot  on  each 
side  of  the  street  He  Is  also  required  to 
make  a  statement  of  the  total  costs  of  the 
Improvement  of  the  street,  and  to  'apportion 
against  the  owners  of  said  lots  one-half  of  the 
costs  of  the  city  of  such  Improvement  on  said 
street,  to  be  apportioned  against  said  Iota  In 
proportion  to  tbe  number  of  feet  frontage  of 
«ach  lot  on  such  street:  provided,  that  not 
more  than  one-fourth  of  the  costs  of  such 
Improvement  in  front  of  the  property,  to  be 
taxed,  nor  more  than  ten  dollars  per  front 
foot  sball  be  apportioned  to  any  one  lot.'  It 
then  provides  that  the  city  clerk,  on  receiving 
such  statement  from  the  city  engineer,  'shall 
assess  the  amount  of  such  improvement  In 
front  of  said  several  lots,  and  collect  such 
assessments  at  the  same  time  and  In  the 
same  manner  as  city  taxes  are  collected.' 
The  ordinance  then  gives  the  property  owner 
an  opportunity  to  file  objections  to  the  assess- 
ment with  the  city  council,  and  he  Is  also  af- 
forded another  such  opportunity  In  this  court 
In  this  ordinance  there  Is  not  a  syllable  which 
hj  any  sort  of  construction  can  be  construed 
Into  a  recognition  of  the  fact  that  an  assess- 
ment by  the  front  foot,  even  within  the  limits 
provided,  may  not  be  fair  and  reasonable. 
There  Is  not  an  Intimation  that  the  city  en- 
gineer and  city  clerk  In  making  the  assess- 
ment shall  consider  beneflt  conrerred.  The 
ordinance  could  not  have  been  framed  In 
terms  whicb  would  more  certainly  and  ef- 
fectually deny  to  these  officers  the  right  to 
consider  whether  tbe  amount  of  the  assess- 
ment was  greater  tban  the  amount  of  beneflt 
conferred  by  tbe  Improvement  Tbey  are  re- 
quired to  proceed  according  to  a  fixed  plan, 
and  not  otherwise.  The  charter  has  been 
held  by  the  supreme  court  to  mean  that  tbe 
assessment  Is  to  be  made  'fair  and  reason- 
able,' notwithstanding  the  requirements  that 
It  be  made  by  the  front  foot  But  this  can- 
not be  held  to  be  the  meaning  of  the  ordi- 
nance. The  ordinance  means  nothing  more 
nor  less  than  that  one-half  of  the  costs  of 
Improving  the  entire  street  is  to  be  distributed 
among  all  tbe  lots  fronting  upon  tbe  street 
in  proportlou  to  their  frontage.  This  Is  a 
mere  matter  of  arithmetic.  The  rule  la  fixed 


beyond  pa'adventnre,  and  Is  arbitrary  In  the 
most  absolute  sense.  •  •  *  The  foTinda- 
tion  of  the  entire  proceeding  being  a  mere 
nullity,  nothing  could  l>e  built  upon  It.  The 
property  owner  could  not  be  pot  In  default  by 
subsequent  proceedings.  He  was  not  called 
upon  to  make  objections  before  the  city  coun- 
cil or  In  this  court  •  •  ♦  There  must  be 
an  assessment  either  made  pursuant  to  the 
levy  or  adopted  as  the  basis  of  the  levy,  else 
there  can  be  no  lawful  collection  of  taxes. 
In  HIl.  Tax'n,  291,  It  Is  said:  "Assessment 
Is  so  far  an  indispensable  Incident  to  taxa- 
tion that  no  right  of  action  arises  until  a 
legal  assessment  Is  made.  •  •  •  Even  a 
payment  of  money  as  taxes  on  property  be- 
fore the  assessment  and  the  collector's  re- 
ceipt therefor,  are  no  legal  discharge  of  taxes 
subsequently  assessed  thereon."  So,  In  Cool- 
ey on  Taxation,  259,  It  Is  said,  citing  many 
authorities,  that:  "Of  the  necessity  of  an  as 
sessment  no  question  can  be  made.  Tbses 
by  valuation  cannot  be  apportioned  without 
it  Moreover,  It  Is  the  first  step  In  the  pro- 
ceedings against  individual  subjects  of  tax- 
ation, and  Is  the  foundation  of  all  which  fol- 
low it  Without  assessment  they  can  have 
no  support  and  are  nullities." '  Pory  Co.  T. 
Selma.  M.  &  M.  R.  Co..  68  Ala.  660.** 
Judgment  affirmed. 

McCLBLLAN,  a  J.,  dlssenta. 


HOSES  T.  PHILADHLPHIA  MOBTGAGB 

ft  TRUST  GO.  et  al. 
(Supreme  Goart  of  Alabama.   Feb.  18,  1902.) 

MORTGAOB  TO  8BCURB  BONDS— ADDITIONAL 
SECURITY— MONBT  DEPOSIT  BY  HORTOAOOR 
—INVESTMENT  BY  TR08TBB— PDRCHASH!  OF 
BONDS— ASSIGNMENT  OF  DEPOSIT  BY  MORT- 
GAGOR—ASSIGNMENT  OF  BONDS— RIOHTS  OF 
ASSIGNEE}— FORECLOSURE  —  PURCHASER  OP 
EQUITY  OF  REDEMPTION- INTEREST  IK  COL- 
LATERAL DEPOSIT. 

1.  Where  land  conveyed  in  trnet  to  secure 
bonds  1b  incumbered  witb  a  prior  lien,  and  tbe 
mortgagor,  in  order  to  secure  the  bondholders 
against  such  lien,  makes  a  money  deposit  with 
the  trustee,  and  the  trustee  Inresta  such  deposit 
in  some  of  the  Iwnds  secured  by  the  deeid  of 
trust,  the  mortgagor  may  assign  the  bonds  so 
purchased  by  the  trustee,  just  as  he  could  have 
assigned  tbe  original  deposit  subject  to  the 
equities  of  the  holders  of  tbe  other  bonds. 

2.  Where  land  conveyed  In  trust  to  secnre 
bonds  is  incumbered  with  a  prior  lien,  and  the 
mortgagor.  In  ord^  to  secure  the  bondholders 
ageinst  such  lien,  makes  a  money  deposit  with 
the  trustee,  a  sabsequent  assignment  of  such 
deposit  by  the  mortgagor  to  a  third  person  is 
an  election,  the  benefit  of  which  Is  transmitted 
to  the  assignee,  that  tbe  deposit  most  not  be 
applied  to  the  bonds  until  after  the  land  has 
been  exhausted;  and  a  purchaser  of  the  mort- 
gagor's equity  of  redemption  in  the  land  at  a 
sale  under  a  judgment  rendered  afttf  the  as- 
sigoment  of  the  deposit  acquires  no  Interest 
whatpver  in  the  deposit 

3.  Where  land  conveyed  in  trust  to  secure 
bonds  is  incumbered  with  a  prior  lien,  and  the 
mortgagor  mnkes  a  mouey  deposit  with  the 
trustee  to  protect  the  bondholders  against  snch 
lien,  and  tbe  trustee  invests  such  deposit  in 
some  of  the  bonds  secured  by  the  deed  of  trnst. 
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ud  thereafter  the  mortgagor  assigns  the  bond* 
BO  pnrchaBed  by  the  trustee,  the  assignee  be- 
comes a  bondholder,  with  all  the  rights  pertain- 
ing thereto,  subject  only  to  the  equities  oC  the 
other  bondholders  arising  from  the  parpen  of 
the  deposit,  and  has  the  ngbt  to  have  the  mort- 
£age  foreclosed. 

Appeal  from  city  court  ot  Montgomery; 
A.  D.  Sayre,  Judge. 

BUI  by  Judab  T.  Moses  against  the  Pblla- 
delpbia  Mortgage  &  Trust  Company  and  oth- 
ers to  foreclose  a  mortgage  securing  certain 
bonds.  From  a  decree  dismissing  the  bill, 
complainant  appeals.  BeTersed. 

The  bill,  as  amended,  averred  the  follow- 
ing facts:  On  October  13,  1888,  the  Mont- 
gomery Real  Estate  Association,  a  corpora- 
tion organized  nnder  the  laws  of  Alabama, 
and  having  Its  principal  place  of  buslnees  In 
tbe  city  of  Montgomery,  regularly  Issued  80 
bonds  hi  the  sum  of  fl,000  each,  aggregating 
9SO,000,  and  to  secure  the  payment  of  said 
bonds  and  the  Interest  coupons  attached  there- 
to tbe  board  of  dlrectOTs  of  the  said  Montgom- 
ery Real  Estate  Association  executed  and  de- 
livered a  deed  of  trust  to  the  Philadelphia 
Mortgage  &  Trust  Company;  conveying  to  said 
mortgage  and  trust  company  all  tbe  pn^erty 
owned  by  said  association.  This  transaction 
was  Botborlzed  by  the  stodcholden  of  said  as- 
Bodatlon.  At  and  before  the  ffsecntlon  of  said 
deed  of  trust  one  Maria  L.  Sloan  had,  and 
•tin  has,  a  lien  upon  the  lands  described  in 
and  conveyed  by  said  deed  of  trust  for  the 
payment  to  ber  annually  during  the  term  of 
her  natural  life  a  sum  of  94SO.  In  order  that 
the  bonds  Issued  by  said  association  might 
be  more  readily  sold,  there  vras  incorporated 
In  each  ot  said  bonds  tbe  statement  that  the 
trust  deed  was  a  first  lien  on  the  property 
conveyed,  "subject  only  to  the  annuity 
charge  of  $460  per  annum,  which  Is  secured 
by  the  deposit  with  said  Philadelphia  Mort- 
gage &  Trust  Company,  trustee,  of  the  sum 
of  98,000  In  cash,  which,  with  Its  income,  Is 
so  deposited  for  tbe  purpose  of  securing  the 
prompt  payment  of  the  annuity  deposited, 
payable  seralannually  during  the  lifetime  ot' 
Maria  L.  Sloan,  the  boaefldary.  The  deed 
of  trust  did  not  contain  or  make  any  refer- 
ence to  aald  agreem«it  Maria  L.  Sloan  was 
living  at  tbe  time  of  the  flltng  of  the  bill. 
All  of  the  Issue  of  the  bonds  the  Mont- 
gomery Real  Estate  Association  was  placed 
In  the  hands  of  the  ntlladulphla  Mortgage  & 
Truat  Company,  as  the  agent  of  said  associa- 
tion, and  said  mortgage  and  trust  company 
sold  all  of  told  bonds  at  par  to  persons 
whose  namea  wore  known  to  the  complain- 
ant and  received  the  proceeds  ^erefor. 
Tbe  said  mortgage  and  trust  company  ac- 
counted to  said  assodatlon  for  only  $72,000 
of  proceeds  from  the  sale  of  said  bonds,  and 
held  $8,000  of  said  proceeds  in  Uen  of  the 
cash  agreed  to  be  deposited  with  said  trustee 
to  secure  the  annuity  of  said  Maria  L.  Sloan. 
The  mortgage  and  trust  company  subse- 
quentlj  Inreated  the  $8,000  so  retained  by  It 


by  purchasing  back  $8,000  of  said  bonds,  and 
held  the  $8,000  of  said  bonds  so  purchased  In 
lieu  of  the  $8,000  of  cash  which  was  to  be 
deposited  to  secure  the  annuity  of  said  Ma^ 
ila  L.  Sloan.  After  the  repurchase  of  said 
$8,000  In  bonds,  to  wit.  In  August,  1881,  the 
said  Montgomery  Real  Estate  Association, 
for  a  valuable  consideration,  sold  to  com- 
plainant the  said  $8,000  of  bonds  so  repur- 
chased by  said  mortgage  and  trust  company, 
and  held  by  It  In  lieu  of  the  $8,000  In  cash 
agreed  to  be  deposited.  Complainant  is  the 
owner  of  said  bonds,  subject  only  to  tbe  pay- 
ment of  the  annuity  to  said  Maria  L.  Sloan. 
Tbe  $8,000  of  bonds  so  repurchased  have 
ever  since  remained  in  the  hands  of  the 
mortgage  and  trust  company,  and  said  com- 
pany has  refused  and  still  refuses  to  recog- 
nize any  right  or  Intorest  of  complainant  In 
and  to  said  $8,000  of  bonds.  The  mortgage 
and  trust  company  has  no  othw  right  to  said 
$8,000  bonds  so  purchased  than  to  secure 
said  annuity  of  Maria  U  Sloan.  The  Biont- 
gomery  Real  Estate  Aasodatifm  promptly 
paid  the  Interest  on  the  $72,000  ot  said  bonds 
held  by  imrtles  other  than  the  aald  trustee, 
and  paid  the  annuity  of  said  Maria  L.  Sloan 
up  to  the  time  the  property  conveyed  In  the 
mortgage  was  sold  by  tbe  sheriff  nnder  the 
execution,  to  be  presently  referred  to;  and 
upon  receiving  proof  of  tbe  payment  of  said 
annuity  each  six  months  the  said  mortgage 
and  trust  company  surrendered  to  said  asso- 
ciation the  coupons  for  interest  on  tbe  $3,000 
of  bonds  repurchased  by  It  and  this  contin- 
ued up  to  May  1,  1882,  although  the  mort- 
age and  trust  company  knew  of  tbe  pur- 
chase by  complainant  of  tbe  $8,000  of  bonds 
and  coupons  In  August  1^1.  At  tbe  June 
term,  1892,  of  the  circuit  court  of  Montgom- 
ery, Januey  A  Cheney,  as  trustees  of  Moses 
Bros.,  obtained  a  Judgment  against  the  Mont- 
gomery Real  Esteto  Association  for  the  sum 
of  $44,000.  Execution  was  Issued  upon  this 
Judgment  snd  levied  by  the  sherlfC  upon  all 
the  real  estate  described  In  the  deed  of  trust 
to  the  Philadelphia  Mortgage  &  Trust  Com- 
pany. The  property  so  levied  on  was  sold, 
and  at  said  aale  Janney  &  Cheney,  as  said 
trustees,  bid  off  the  sale  for  the  amount  of 
tbelr  Judgment  and  costs,  and  afterwards 
sold  said  property  to  one  David  Wright,  and 
executed  to  blm  a  deed  for  the  property  so 
levied  upon  and  sold.  Wright  went  Into 
possession  of  said  property,  and  has  so  re- 
mained ever  shice.  receiving  the  rents.  Issues, 
and  profite  therefrom,  and  applying  the  same 
to  his  own  use;  and  i^e  purchase  by  Wright 
at  the  sheriff's  sale  of  aald  property  was  sub- 
ject to  the  annuls  of  Maria  L.  Sloan,  and 
subject  to  the  deed  of  trust  securing  the 
payment  of  $80,000  of  bonds  Isaued  by  tbe 
Montgomery  Real  Estate  Association.  The 
property  conveyed  by  said  deed  of  trust  com- 
prised all  ot  the  property  owned  by  said  as- 
sodathm.  and  said  association  Is  Insolvent 
Since  the  purchase  of  said  property  by 
Wright  he  has  paid  to  the  Pblkidelpbla 
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MortKage  A.  Trast  Companr.  bb  tnutae,  the 
Interest  «a  all  of  tke  said  980,000  oi  bends 
iBMed  by  the  Moatgomery  tteal  Sstate  As- 
sedattan.  except  the  $8/000  of  bonds  which 
■wen  pvetaaaed  by  and  b^anged  to  the  oou- 
plalnant.  The  Philadelphia  Mortgage  & 
Trust  CoBipany  baa  Called  and  refused,  and 
stiU  fiRlls  and  refuses,  to  compel  the  said 
WTlgbt  to  pay  tke  liMienst  m  aaU  ^OOO  of 
Inoda,  and  has  also  cefnaed  and  CaUad,  and 
adll  refues  and  fails,  te  teredoae  said  deed 
«f  trost  on  account  of  said  failure  to  pay 
tfae  inteireBt  ootvoob  an  tbe  $8,000  of  bends, 
filnee  hla  purchase  at  tbs  sheriff's  sale, 
Wri^t  liad  paid,  and  cootlMea  to  pay,  to 
Jf  aria  L.  Sloaa,  eacb  year,  Imt  annuity.  The 
araonnt  of  annwU  intnmt  on  the  ¥8,000  of 
boAds  to  $480;  but  the  com^alnant  has  never 
received  any  of  aald  Interest,  althongb  he 
vraa  entitled  to  tte  saate  aduce  iila  purchase 
In  Aogust,  1^.  SBd  stcee  that  time  aU  the 
IntOKSt  ceuions  <m  siUd  $S,000  have  ramalc- 
«d  nopald.  On  Kovemlnr  1,  1896,  the  prin- 
cipal of  tibe  wbete  of  said  $80^000  beoaaae 
due,  bat  no  sfie^  vhatevw  have  been  takien 
by  the  mortsage  and  tniat  oonpany  to  col- 
lect the  piinc^al  and  Interest  due  va  said 
$8Q>I0D  ef  bonds,  or  to  focedoae  the  deed  of 
trust  bar  sale  «C  the  mortsnge  property.  The 
said  OaTtd  Wright  durbog  -his  lifetime,  and 
Ills  devtoees  and  eiwcntoBS  since  hla  death, 
haT«  some  arcangeaMnt  of  the  nature  of 
which  the  coaplalnant  is  not  Informed,  with 
the  holders  of  the  $72,000  of  the  bond*,  other 
than  those  claimed  by  ootnplalnant,  and  with 
the  PblladBlphlB  Mortgage  &  Trust  Company, 
by  which  it  Is  uaderatood  and  agneed  be- 
tween the  parties  hereto  that  the  deed  of 
trust  eball  not  be  fareelosed.  and  tint  the 
complain  out  shall  not  be  permitted  to  bare 
the  deed  of  bust  foreeloaed,  and  his  Interest 
«n  the  $8,000  «f  boods  collected  and  paid  to 
bin.  On  January  2S,  ISOd,  the  complainant 
mformed  the  Phliadei^^Ua  Mortgace  &  Trust 
CompaDy.  in  wTltfng,  that  he  was  the  owner 
of  said  $8,000  Df  bends  held  by  It  under  said 
agre^ent,  and  demanded  of  said  trust  com- 
pany that  the  deed  of  tmst  be  foreclosed; 
but  snid  mortgage  and  trust  company  has 
foiled  to  pay  any  attention  to  the  demand  of 
tte  plaintiff,  and  refuses  to  take  any  action 
In  reference  to  the  foreclosure  of  said  deed 
of  trast  By  reason  of  the  fact  that  the  aald 
Wright  became  the  purchaser  of  the  prop- 
erty at  the  aherilTa  sale  subject  to  the  said 
mortgage,  and  by  reason  of  the  fact  that 
said  Wright  has  made  aome  arrangement 
and  agreement,  as  atated  above^  with  the 
owners  of  the  $72,000  of  bonds.  It  la  impos- 
sible for  the  complnlnnnt  to  get  the  consent 
of  $50,000  in  value  of  said  bonds  to  make  a 
demand  upon  the  trustee  for  the  foreclosure 
of  the  deed  of  trust,  as  Is  required  in  said 
deed  of  trust  The  property  conveyed  by 
said  deed  of  trust  is  of  value  largely  more 
than  saffident  to  pay  tlie  amonnt  due  iq>on 
said  SO  bonds  and  interest  thereon.  It  was 
then  averred  Id  the  bill  that  since  the  com- 


nMncement  of  the  niit  David  Wricht  had 

died,  leaving  a  last  will  and  testament;  whleti 
was  duly  probated,  and  the  names  of  Us 
devisees  are  given,  who  are  alleged  to  have 
been  «iver  the  age  of  21  ^eaia.  Tbe  Mont- 
gomery Real  Estate  Association,  tlie  Phila- 
delphia Mortgage  &  Trust  Company,  and  the 
devisees  under  the  will  of  David  Wrigbt  are 
made  parties  def^idant  The  prayw  of  the 
bin  was  as  follows:  "That  the  said  deed  of 
trust  be  foreclosed;  tliat  the  complainant  be 
decreed  to  be  the  owner  of  said  $8,000  bonds 
so  repurchased,  and  that  a  referrace  be  held 
to  ascertain  tlie  amount  of  principal  and  In- 
terest doe  on  all  of  said  $60,000  of  bonds; 
that  the  property  mentioned  tn  said  deed  of 
trust  be  ordered  sold  mb^txA  to  the  lien  of 
said  Martai  Sloan  for  Iter  annuity,  and  that 
if  the  said  property,  when  m  aeld,  bringa 
eimwh  to  pay  all  of  said  $80^000  bonds 
and  the  Interest  due  Aexeon,  and  sufflctent  to 
refmy  to  aald  David  Wri^  and  Us  executors 
and  devisees  tbe  amoonts  paid  by  than  on 
tihe  said  annuity  of  tbe  said  Maiia  Sloan,  and 
enough  to  pay  said  annuity  up  to  the  CMiflr- 
raatiofi  of  the  said  sale,  together  with  eotfs 
and  expenses  of  this  suit,  sakl  proceeds  of 
said  sale  be  so  apportioned  as  to  pay  com> 
plainant  tlte  amoiint  dne  on  aald  $8,000  of 
bonds  and  Interest;  but,  if  upon  itub  said  sale 
the  said  property  does  not  bring  enough  to 
pay  and  satisfy  tbe  whc^  amonnt  of  ^1n- 
cipal  and  Interest  due  on  said  $80,000  of 
bonda  and  the  amoimtB  paid  on  aaM  umnity 
by  said  Wright,  his  devisees  and  «Eenitors. 
and  the  amount  dne  on  said  axumlty  to  the 
confirmation  of  said  sale,  ti«etber  with  the 
costs  and  «penses  of  this  suU;  tiiat  tben 
your  honor  will  order  paid  out  of  the  pro- 
ceeds of  said  sale  the  said  $72,060  of  bonds 
owned  by  others  tlum  e«aplalnant,  and  the 
Interest  thereon,  tbe  amoants  paid  b>y  said 
Wright,  his  derfsees  or  esecutora,  on  account 
of  said  annuity,  and  tlte  amount  dne  on  said 
annuity  to  the  confirmation  of  said  sale,  and 
the  costs  and  expenses  of  etM  sale,  and  the 
balance,  if  any,  paid  to  cfunplalnant  wi  nc- 
eount  the  amount  dae  on  caid  ISiOOO  of 
bonds  80  repurchssed  and  the  teterest  tliere- 
on."  The  defendants  made  a  motion  to  Ife- 
miss  the  amended  bill  for  tbe  want  of  equity, 
and  also  demurred  to  It  upon  several  grounds. 
Upon  the  snbmlsslon  of  the  cause  npcm  the 
motion  to  dismiss  the  amended  MU  for  the 
-wont  of  equity  and  upon  tin  demnrrcrs  to  tiie 
biU,  the  chancellor  rendered  a  decree  mstaln-' 
log  the  motion  to  dismiss  tbe  blU  for  the 
want  of  equity,  and  ordered  the  bill  dis- 
missed. From  this  decree  the  complainant 
ai^eals,  and  aaslgna  ttie  rendition  thereof  as 
error. 

Clifford  Ijinler  and  Watts,  Troy  &  Cafley. 
for  appellant.  Graham  &  Stolner  and  John 
G.  Winter,  tor  appeHees. 

TYSON,  J.  For  a  statement  of  the  tects 
of  this  ease  ref  ereoca  ta  made  te  the  report  of 
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It  OB  former  appeal  in  29  South.  403.  After 
a  return  of  tlie  case  to  the  court  below,  the 
coui4ialnant  uieaded  bis  bill  so  as  to  state 
the  transactloo  between  ttie  mortgasor  and 
tbe  troBtae  such  as  our  c^lnlon  stated  It  In 
effect  to  hare  been;  tliat  is,  tbat  tbe  poseea- 
sioa  by  tbe  trustee  of  tbe  $8,000  of  biNida 
WM  tiw  reaolt  of  an  ktvcstiuent  by  it  of  tbe 
$8,000  of  owfa  stipulated  to  be  deposited  £or 
ttm  ^ajment  oC  Hne  aeaulty  to  Mzs.  SloaA. 
After  arenriog  the  pwchaae  at  tbe  «igbt 
bonds  1)7  the  tmstee  «nt  of  tbe  Ixvst  fauds, 
tfae  blU,  mm  aBeodad,  aecfca  a  forectoaan  of 
Oe  BumtBace,  which  la  past  d«e.  and  an  ad- 
JmOMMi  mi  tfae  «4iiiltlee  between  all  ttie  par- 
ties ao  sa  to  give  the  complainant  bis  pro 
Mta  sban  of  the  elfht  bonds  oat  «f  tfae 
pnteeeds  vf  the  sale  of  tbe  nortsase  prop- 
erty after  tfae  other  bonds  ane  paid.  Tfae 
bill,  OB  motion,  was  dlsmiSBed  for  want  of 
-«qutty,  and  tbe  oorreetaess  of  that  decree  is 
■ow  befboe  as  far  rerlew.  Confessedly,  If 
tba  wfaate  series  «f  bonds  (80  in  number) 
had  been  aald  Tsf  Ibe  trostee,  and  were  ont- 
etaedtaiR  a»d  $8,000  of  the  preoeeds  liad  been 
iuveirtted  bj  the  trustee,  as  it  had  the  right 
to  do.  In  bonds  mt  the  United  fkHt»  sr  bonds 
other  Umn  those  issued  hy  the  mwicaKor, 
it  is  dear  tbat  tbe  80  bonds  would  be  secur- 
ed by  tfae  raor^iase  ilcn  on  the  property,  and 
ttait  It  would  be  subject  f  sale  for  their 
payment,  silbonUnate,  however,  to  tbe  annu- 
ttj  to  Mrs.  Sloan.  It  is  also  equally  dear, 
on  this  state  of  Cncta,  that,  if  the  property 
should  bring  enough  to  pay  the  bonds  In  full, 
the  demands  and  equities  of  every  hhid  of 
tbe  boldeis  of  theaa  would  be  satiafled,  and 
tbe  bonds  purchased  and  held  by  tbe  trustee 
to  indemai^  £be  fatrfders  of  the  SO  bonds 
against  lAe  Sloan  annnlty  would  bdong  to 
tbe  mortgagor.  Of  course,  If  there  should 
be  a  deAdencr,  the  bonds  la  tbe  hands  of  the 
trustee  wodd  have  to  ba  appUed  to  its  pay- 
ment as  far  aa  necessary.  The  fact  that  the 
trustee  tarrested  tfae  $8j000.  which  was  de- 
posUed  with  It,  In  8  <tf  the  SO  bonds  Issued 
by  the  laortgagor,  does  not  and  cannot  affect 
ttae  prindpie.  Stdiject  to  this  right  and  eqol- 
ty  of  the  holdeiB  4rt  tbe  72  bonds,  the  deposit 
with  tfae  tmatee,  no  matter  bow  IsTested,  be- 
longed to  the  mortgagor,  and,  of  eoorse,  could 
be  assigned,  the  purchaser  taking  subject  to 
sll  equities.  The  bill  alleges  such  assign^ 
ment  to  ounplninant,  and  the  sole  question  la, 
what  are  his  i^^ts  as  purchaser?  If  there 
had  been  no  sale  of  tbe  equity  of  redemption 
of  the  mortgaged  property,— that  is,  If  the 
mortgagor  was  still  In  possession  of  It,  and 
baring  transferred  Its  residuary  Interest  In 
tbe  deposit  with  tfae  trustee  to  the  complain- 
nnt,— 4t  Is  obvious  that,  when  tbe  holders  of 
0ke  72  bonds  are  satisfied  In  any  1^1  man- 
ner, aa  by  aale  of  the  mortgaged  premises, 
complahiant  would  be  entitled  to  the  deposit 
or  Its  representatlTC,  not  only  as  against  the 
bondholders,  but  aa  against  the  mortgagor. 
Then  how  can  the  fact  that  the  mortgagor's 
equity  of  redemption  was  sold  under  ezecur 


tkin  or  otherwise  alter  the  equities  of  com- 
plainant or  of  the  bondholders?  Wright,  the 
purchaser  of  tbe  equity  of  redemption  at  ex- 
ecution sale,  slmpiy  stepped  Into  tbe  shoes  of 
the  mortgagor.  He  holds  the  real  estate  sub- 
ject to  all  valid  Hens  on  it  at  the  date  of  his 
purchase.  He  has  no  equity  to  have  the 
Sloan  debt  paid  out  of  the  deposit,  or  to 
have  the  deposit  first  applied,  or  applied  at 
aU,  to  tbe  extiagulshment  of  any  portion  of 
the  debt  evldenoed  by  the  bonds  and  secured 
by  the  mortgage,  so  as  to  reduce  the  debt 
against  the  real  estate,  and  thereby  Increase 
the  value  of  tbe  equity  of  redemption.  In 
short,  a  sale  of  the  mortgage  property  under 
execution  was  not  a  sale  of  the  deposit,  and 
therefore  the  purchaser,  Wright,  at  that  sale, 
acquired  no  Interest  wliatever  In  the  deposit. 
To  repeat,  the  bondholders  have  a  mortgage 
lien  on  the  property  for  tb«lr  debt,  and  as  a 
coTlateral  to  them  agidnst  the  Sloan  annui- 
ty's absortilng  tbe  property  to  tbeir  detriment 
the  deposit  was  made.  It  can  make  no  pos- 
sible difference  to  them  whether  they  are 
paid  first  out  of  tbe  deposit  and  seoond  out 
of  the  mortgage  property.  The  mortgagor 
would  have  tbe  right  to  direct  the  order  of  tbe 
application,  and  It  cserclsed  this  right  when 
It  assigned  the  deposit  to  tfae  complainant, 
which  assignment  antedated  the  rendition  of 
tfae  Judgment  upon  wfalcb  tbe  execution  was 
Issued  under  which  Wright  bought  the  equity 
of  redemption.  By  making  the  assignment 
to  complahiattt,  and  retaining  its  equity  of 
redemption  In  tfae  mortgage  property,  tfae 
mortgagor  armed  tbe  assignee  complainant 
with  the  right  to  Insist  tbat  the  real  estate 
^ould  be  first  exhausted.  Wright,  the  pur- 
chaser of  the  equity  of  redemption,  after  the 
assignment  of  tfae  deposit  to  complainant, 
cannot  stand  In  any  better  attitude  than  the 
last  assignee  of  several  notes  secured  by  a 
ocMonMos  lien,  whhdn,  of  ooorse,  Is  subordi- 
nate to  tbe  rights  of  tbe  prior  assignees. 
White  r.  Kbig,  53  Ala.  162;  Insurance  Go.  v. 
Hall,  58  Ala.  1.  When  the  mortgagor  as- 
signed to  complalnimt  Its  equity  to  the  bonda 
on  deposit  with  tbe  trustee,  toe  complainant 
sQcoeeded  to  all  the  rights  of  a  bondholder, 
subject  to  tbe  rights  and  equities  pointed  oat 
above  of  the  holders  of  the  72  bonds,  and 
thnefore  baa  the  rlfjit  to  have  the  mortgage 
foreclosed  by  a  aale  of  the  property  conveyed 
by  It  subject  to  tbe  Sloan  annuity,  and  to 
have  his  bonds  paid  In  full  If  the  property 
should  bring  enougb  to  pay  the  other  bond- 
holders and  him  also.  Should,  however,  the 
proceeds  of  sale  be  not  sufficient  to  pay  the 
72  bonds  In  full,  then,  of  course,  the  com- 
plainant would  get  nothing.  But  should 
there  be  any  balance  after  paying  the  other 
bondholders,  the  complainant  will  be  entitled 
to  it  to  the  extent  of  the  amount  due  upon  the 
eight  bonds.  Including  ttae  Interest  thereon 
from  the  date  of  their  assignment  to  him. 
The  direction  that  all  Interest  accruing  on 
ttae  bonds  after  their  assignment  be  allowed 
to  complainant  Is  based  upon  ttae  principle 
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that  It  was  the  duty  of  Wright,  as  of  the 
mortgagor,  to  pay  the  Sloan  annuity  as  a 
first  lien,  as  it  Is  his  dnty  to  continue  to  do 
.BO  to  preserve  the  property.  It  Is  scarcely 
necessary  to  say  that  Mrs.  Sloan,  so  far  as 
appears  from  the  averments  of  the  bill,  was 
not  a  party  to  the  agreement  resulting  in  the 
deposit  with  the  trustee.  In  conclusion,  it 
may  not  be  amiss  to  say  that  the  question 
here  presented  Is  entirely  different  from  the 
one  reviewed  on  the  tarmet  appeal,  as  will 
readily  appear  from  a  comparison  of  the  two 
opinions. 
Reversed  and  remanded. 


BLAND  T.  PUTB1A.N.1 
(Supreme  Oomi;  of  Alabama.    Feb.  6.  1902.) 

JDDGHENTS— LIEN— REOISTRT— HOMESTEAD 
—ABANDONMENT— EVIDENCE. 

1.  Under  Acts  1808-99,  pp.  34,  35,  amend- 
ing the  Code  relating  to  registry  of  judgments 
so  as  to  become  liens  on  real  estate,  and  dis- 
pensing with  the  requirement  that  the  regis- 
try sball  show  who  is  the  owner  of  the  judg- 
ment, the  registry  in  the  office  of  the  probate 
judge  of  a  certificate  of  the  clerk  of  the  conrt 
that  on  a  day  stated  a  named  plaintiff  recovered 
of  a  named  defendant  in  the  circuit  court  of 
said  county  judgment  for  a  stated  sum,  and 
giving  the  name  of  plaintiff's  attorneys  of  rec- 
ord, is  BufScient 

2.  Wbere  the  owner  of  land  on  which  he  has 
been  living  rents  it  for  a  series  of  years,  and 
moves  away  without  reservation  of  any  port  of 
the  dwelling  for  use  as  his  residence,  and  with- 
out filing  a  claim  of  homestead  ezemptioD,  as 

Erovided  by  Code,  S  2065,  he  tliereby  abandtms 
is  homestead  in  the  premises. 

3.  Where  the  owner  of  land  which  has  been 
occupied  by  a  tenant  for  several  years  seeks  to 
defeat  en  execution  sale  thereof  on  the  ground 
that  it  is  his  homestead,  and  the  only  issue  is 
whether,  when  leasing,  he  reserved  a  part  of 
the  dweiline  for  hia  use  as  a  residence*  he 
should  not  be  permitted  to  testify  that  he  re- 
served a  part  of  the  bouse  "to  live  in." 

4.  On  the  trial  of  an  issue  between  the  own- 
er of  land  which  has  been  rented  for  several 
years  and  a  Judgment  creditor  to  determine 
whether,  at  the  time  of  renting,  the  owner  re- 
served a  part  of  the  dwelling  for  his  use  as  a 
residence,  his  testimony  as  to  the  physical  con> 
dition  of  his  wife  Is  irrelevant 

Appeal  from  circuit  court,  Bladlson  connty; 
H.  C.  Speake.  Judg& 

Action  by  J.  R.  Bland  against  O.  L.  Put- 
man.  From  a  Judgment  for  defendant  sus- 
taining his  claim  that  land  levied  on  by  ex- 
ecntlon  was  his  homestead,  plaintiff  appeals. 
Beversed. 

J.  B.  Bland  recoTered  a  judgment  In  the 
circuit  court  of  Madison  county  against  G.  L. 
Putman  on  the  morning  of  May  26, 1890.  Im- 
mediately upon  the  recovery  of  this  judgment 
the  plaintiff  secured  from  the  clerk  of  the 
circuit  court  a  certificate  of  said  judgment, 
which  he  filed  at  once  In  the  office  of  the 
probate  judge.  This  certificate,  exclusive  of 
the  statement  as  to  the  state  and  county 
and  the  signature  of  the  clerk,  was  hi  words 

>  Rehearing  denied  June  28,  1902. 
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and  figures  as  follows:  '%  W,  T.  lAwler, 
clerk  of  the  circuit  court  for  said  county  and 
state,  hereby  certify  that  on  the  28th  day  of 
May,  1809,  J.  R.  Bland,  plaintiff,  recovered  of 
G.  L.  Putman,  defendant,  in  the  circuit  court 
of  said  county,  judgment  for  the  sum  of  ¥500, 
and  for  the  further  sum  of  $35,  costs  of  suit, 
and  that  Grayson  and  Foster  are  plaintiff  's 
attorneys  of  record."  An  execution  was  is- 
sued upon  this  judgment,  and  was  levied 
upon  certain  lands  as  the  property  of  the  de- 
fendant, Putman.  Thereupon  Pntman  inter- 
IK)sed  his  claim  of  homestead  exemption  as  to 
the  land  so  levied  upon.  The  platntUC  in  ex- 
ecution contested  said  claim  by  regular  pro- 
ceedings. On  the  hearing  of  the  contest  so 
instituted  the  certificate  by  the  derk  of  the 
court  of  the  plaintiff's  recovery  of  the  Judg- 
ment  against  Putman  was  Intxodnced  in  evi- 
dence. Hie  plaintiff  also  introduced  evl- 
dence  showing  tliat  Putman  rented  the  lands 
now  claimed  as  exempt  to  one  Thos.  Blddle 
in  1897;  that  said  Blddle  went  Into  possession 
of  said  lands  and  occupied  Aem  for  that 
year,  and  the  defendant,  Putman,  lived  with 
bis  family  in  Tennessee;  that  the  defendant, 
Putman.  rented  the  same  lands  to  Riddle  for 
the  years  1898  and  1899,  and  be  occupied  the 
house  situated  upon  said  lands  as  his  resi- 
dence. It  was  shown  by  the  evidence  that 
the  bouse  which  was  so  rented  to  Riddle  was 
prior  to  the  said  renting  occ1^>Ied  by  Putman 
as  his  homestead.  Riddle  as  a  witness  testi- 
fled  that  upon  the  date  the  plaintiff  recov- 
ered the  Judgment  against  Putman,  after  the 
rendition  of  such  judgment,  said  Putman 
came  to  the  bouse  occupied  by  Riddle,  and 
asked  him  if  he  would  give  him  (Pntman) 
permission  to  occupy  the  side  room  of  said 
house  for  a  while;  that  upon  bis  consentiDg 
to  do  so  Putman  came  the  followli^r  day. 
and  moved  a  few  things  In  said  room,  and 
had  occupied  It  "off  and  on  ever  since,"  board- 
ing with  Riddle  during  the  time.  Riddle  fur- 
ther testified  that  at  the  time  he  rented  the 
place  from  Putman  the  latter  asked  him  If  be 
would  let  him  keep  some  furniture  In  the  side 
room  until  he  could  move  it  out;  that  tiie  fur- 
niture was  left  in  said  room,  and  In  about 
two  weeks  thereafter  said  Putman  moved, 
and  that  said  room  had  not  been  occupied  up 
to  the  day  after  the  rendition  of  the  Judgment 
hi  favor  of  the  plaintiff.  The  evidence  for 
the  defendant  tended  to  show  that  at  tbe  time 
he  rented  the  place  to  Blddle  he  expressly 
reserved  one  of  the  rooms  for  his  occupancy, 
and  that  although  bis  family  had  moved  to 
Tennessee  he  claimed  his  residence  and  his 
homestead  upon  said  place.  The  defendant 
sought  to  prove  that  his  wife  was  afflicted, 
being  both  deaf  and  dumb,  but  upon  objec- 
tion Interposed  by  tbe  plaintiff,  the  conrt  de- 
clined to  allow  such  proof  to  be  made,  and 
to  each  of  such  rulings  the  defendant  se[»- 
arately  excepted.  The  other  facta  of  the  case 
necessary  to  an  understanding  of  the  decision 
on  tbe  present  appeal  are  sufficiently  stated 
In  the  opinion. 
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The  court  In  Its  oral  cbarge,  among  other 
things,  iDBtructed  the  Jury  as  follows:  "(1) 
The  fact  that  the  defendant  did  not  fUe  bis 
claim  of  exemptions  In  the  probate  judge's 
office  prior  to  the  recording  of  the  }u^m»it 
oa  which  the  execution  In  evidence  was  is- 
sued cute  no  figure  In  this  case.  (2)  If  at  the 
time  the  defendant  leased  or  raited  said  lands 
be  intended  to  return  and  occupy  them  as  a 
taomeatead.  It  makes  no  dlff^eoce  vheth«  he 
filed  his  declaration  of  claim  in  the  probate 
Judge's  office  «  not,  and  if  the  Jury  bellere 
that  the  defendant  did  not  Intend  to  abandtm 
taia  home,  and  that  he  obtained  permission 
fmm  Thomas  Riddle  to  occupy  said  premises 
on  Uay  25th,  and  that  he  moved  Into  the 
taonae  on  the  27tb,  then  they  should  And  for 
the  defendant"  Tte  plaintiff  separately  ex- 
cepted to  eadi  of  these  portions  of  the  coort^s 
oral  cha^e,  and  also  separately  excepted  to 
the  courts  refusal  to  i^ve  each  of  the  follow- 
ing  liharges  requested  by  him:  "(1)  If  the 
Jury  believe  from  the  evidence  that  the  de- 
fendant in  the  euly  part  of  the  year  1887  or 
1896  left  his  home  and  went  Into  the  ped- 
dling business,  and  that  shice  that  time  the 
place  bad  been  rented  out  to  Riddle,  who  has 
occupied  the  same  continuously,  and  if  they 
further  find  that  before  so  leaving  he  did  not 
file  a  declaration  of  exenqrtitnis  In  the  t^lce 
of  tlie  probate  Judge  of  Madison  county,  then 
th^  muat  find  that  this  was  an  abandon- 
ment of  hia  homestead.  (2)  If  the  Jury  be- 
lieve from  the  evidence  that  the  defendant 
rented  his  place  to  ^ddle,  without  having 
filed  a  declaration  of  exemptions  In  the  office 
of  the  probate  Judge  of  Madison  county,  you 
must  find  that  he  bad  abandoned  his  home- 
stead. (8)  If  the  Jury  believe  from  the  evi- 
dence that  the  defendant  left  bis  home  tem- 
porarily, with  the  Intention  of  returning,  you 
must  find  that  he  had  abandwed  his  home- 
stead, unless  yon  also  find  that  before  leaving 
be  filed  In  the  office  of  the  probate  Judge  of 
Madison  county  his  declaration  of  exemp- 
tions. (4)  If  the  Jury  think  Putman  was  mis- 
taken when  he  said  he  was  here  on  the  KSth 
day  of  May,  Instead  of  fbe  2601,  and  th^ 
furthw  find  he  bad  abandoned  his  home  up 
to  this  time,  and  Oiat  he  ^d  not  make  ar- 
raDgements  with  Mr.  Riddle  until  the  night  of 
May  26,  1889,  then  they  vrlll  find  for  tiie 
plaintiff  or  contestant"  There  woe  v^dlct 
and  Judgment  fw  the  defendant  The  plain- 
tiff apprals,  and  assigns  as  error  the  sevwal 
rulings  of  the  trial  court  to  which  excep- 
tions were  reserved. 

David  A.  Grayaon  and  E.  H.  Foster,  for  ap- 
pellant.  Oscar  R.  Hundley,  for  appellee. 

McCtiET-LAN,  C.  J.  In  the  opinion  orig- 
inally handed  downi  In  this  case  we  declared 
that  the  registry  of  the  Judgment  in  the  case 
of  Bland  against  Putman  was  inoperative  as 
a  registry  ImpcH^Ing  a  Uen  under  the  atatate, 
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for  that  neither  the  certificate  of  the  derk 
Of  the  circuit  court  nor  the  registry  in  the 
office  of  the  Judge  of  probate  showed  who 
waa  the  owner  of  the  Judgment;  dtlng  Dun- 
can V.  Asbcraft  and  othcar  cases  so  holding 
vrlth  reference  to  the  original  statute  and  Its 
codification.  On  application  for  rehearing  our 
attention  is  drawn  to  the  act  of  February  23, 
1590  <ActB  1898-«9,  pp.  34,  35),  amending  the 
Code,  and  dispensing  with  tfie  requlrraient 
that  the  registry  of  a  Judgment  ahaU  show 
who  is  the  owner  of  It  Under  this  statute 
the  registry  of  Bland's  Judgment  shown  in 
this  transcript  was  valid,  and  the  Judgment 
was  a  Uen  on  the  land  now  claimed  by  Put- 
man as  a  homestead  in  effect  on  and  after 
May  26,  1809. 

The  evidence  showed  that  Putman  raited 
the  land  to  Riddle  for  the  years  1807, 1886,  and 
1880  severally.  He  claims  to  have  reserved 
a  part  of  the  dwelling  on  the  land  for  us& 
as  bis  reeddence  in  each  of  these  rentals. 
There  was  some  evidence  adduced  in  sup- 
i  port  of  this  dalm,— enough  to  carry  the  ques- 
I  tlon  to  the  Jury  and  render  the'  affirmative 
charge  for  plaintiff  improper,  but  not  enougb 
to  stand  against  a  motion  for  a  new  trial  on 
verdict  tor  the  daimant  Unless  such  reser- 
vation waa  made,  no  claim  of  homestead  ex- 
emption, as  provided  by  section  2065  of  the 
Code,  having  been  ffied  by  Putman  before  he 
rented  the  place  to  Riddle  and  moved  from  it. 
he  most  be  held  to  have  abandtmed  bis  home- 
stead in  the  premises.  Pollak  v.  Caldwell,  91 
Ala.  148,  10  South.  266;  Blacfcman  v.  Hard- 
ware Co.,  106  Ala.  458,  17  South.  629;  Oist 
V.  Lucas,  122  Ala.  (07,  25  South.  41;  Land 
V.  Boykln.  122  Ala.  627,  25  South.  172;  Por- 
ter V.  Harrison,  124  Ala.  296,  27  South.  802. 
Whether  the  reservation,  If  there  was  any, 
was  for  the  purpose  of  continued  occupation 
as  a  home,  was  to  be  gathered  from  the 
tangible  tacts,  and  circumstances  In  evidence. 
Putman  should  not  have  been  allowed  to  tes- 
tify that  be  reserved  a  part  of  the  bouse  "to 
live  in."  And  this  was,  In  view  of  the  con- 
clusion to  which  we  are  now  come,  that  the 
registry  of  the  Judgment  was  efflcaclous,  the 
only  issue  In  the  case,  the  evidrace  being 
without  conflict  to  the  effect  that  the  regis- 
tration of  the  Judgment  was  perfected  l>e- 
fore  his  retnm  to  the  place,  on  May  26  or  27. 
1899. 

The  court's  Instructions  to  the  Jury  and 
some  of  its  rulings  upon  Instructions  request- 
ed by  the  plaintiff  are  not  in  harmony  wltli 
the  foregoing  views.  We  deem  It  unneces- 
sary to  point  out  Its  errors  In  tills  connection 
more  particularly. 

As  to  rulings  upon  the  competeicy  of  evi- 
dence: As  Indicated  above,  we  think  the 
court  erred  In  allowing  Putman  to  testify  that 
he  made  the  reservation  he  speaks  of,  of  a 
part  of  the  house,  for  the  purpose  of  living 
in  It  We  are  unable  to  see  the  legal  per- 
tinency of  his  testimony  as  to  the  physical 
condition  of  his  wife.  That  also  should  have 
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been  excluded.  The  other  rnUngs  upon  ad- 
mlssiblUly  of  proposed  evidence  utt  free  Cram 
error. 

Bereraed  and  reaunded. 


(108  LaJ 

SncosKiou  of  BBLLOW.    (No.  l-MU.) 
(Supreme  Court  of  Louiriana.   June  SO,  1902.) 

8UCCB88I0N  BAMl-PURCHASB  BT  XORT- 
a&OGS. 

LA  mactgRge  (reditnr,  pnrchAsius  at  a  mac- 
cesstoo  aale  the  property  on  which  his  mortgage 

bears,  is  entitled  to  retain  in  his  hands  the 
amount  ol  his  hid  up  to  the  amount  of  his 
mortgage,  but  must  gm  bond,  conditiooed  that 
he  will  pay  to  the  repreaentatire  of  the  auc- 
oession  the  amount  thus  retained,  in  case  he  is 
ordered  to  do  so  in  the  course  of  the  settle- 
meut  of  the  BurceBsion. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  dlstzlct  eoiirt,  parish 
of  St.  John  the  Baptist;  J.  U  C^odet,  Judg& 

In  the  nutt«r  of  the  aiiccegaton  of  Tbomas 
Bellow.  From  a  rule  eomyelHng  the  ahedff 
to  accept,  Ai  aale  ot  certain  property,  a  morl- 
sase  note  hi  payment  ot  his  bid,  certain  cred- 
itors appeal.  Afflrned. 

Hamilton  Nnma  Gentler,  for  appellanta. 
Alfred  B.  BUllngs  uid  L.  Q.  Uarrero,  Jr.,  for 
appdlee. 

PROVOOTT,  J.  The  administrator  of  the 
Buccession  of  Hiomas  Bellow,  setting  tortli  a 
list  of  the  creditors  of  the  sncceeslon,  and  al- 
leging that  the  succession  was  InsolTent,  and 
that  It  was  necessary  to  sell  all  Its  property 
to  pay  debts,  obtained  an  order  accordingly, 
•nie  real  estate,  appraised  In  the  Inventory  at 
$1,000,  was  adjudicated  for  Jl.flOO  to  Eugene 
Roussel,  a  creditor  put  down  on  the  list  of 
debts  as  holder  of  the  note  of  the  deceased 
for  a  like  amount  of  $1,600,  secured  by  first 
mortgage  on  the  property  sold.  The  adjudl- 
catee  tendered  said  mortgage  note  tn  imy- 
ment  of  his  bid,  and,  upon  the  refusal  of  the 
BhOTiFF  to  accept  the  same,  took  a  rule  on  him 
and  on  the  administrator  to  show  cause  why 
said  tender  should  not  be  accepted  and  title 
made.  In  the  rule  the  above  facts  are  al- 
leged, namely,  the  existence  of  the  mortgage, 
the  recognition  thereof  by  the  administrator, 
the  adjudication  to  the  plaintiff  In  rule,  the 
tender,  and  the  refusal.  The  defendants  In 
rule  made  answer,  admitting  the  allegations 
of  the  rule,  and  submitting  the  matter  to  the 
Judgment  of  the  court.  The  court  rendered 
Judgment  making  the  rule  absolute,  and  from 
that  judgment  the  present  appeal  Is  taken. 

Tlie  appellants  are  some  of  the  unsecured 
creditors  of  the  succession.  In  their  petition 
for  appeal  they  allege  as  follows:  That  the 
PucccKf;lon  Is  Insolvent;  that  the  note  In  ques- 
tion and  the  mortgage  purporting  to  secure 
Its  payment  are  simulations;  and  that  said 
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note  does  not  belong  to  the  a^Jodicatee  Bona- 
seL  Th^  Mipport  these  aUegations  1v  afi- 
davit 

The  JodkBmt  appealed  fnwi,  as  founded 
on  the  allegations  of  the  rule  and  the  answer 
thereto,  ti  correct,  exoes/t  that  it  sboold  have 
required  the  adJudlcatee  to  famish  bond  for 
the  paymeait  of  the  moBe7i  In  ease  he  shsald 
be  called  upon  to  paj  It  hi  the  conree  of  tbe 
settlement  of  the  aneoeeahML  Tertmu  v.  Do- 
rand.  90  La.  AiML  1106. 

It  la  Oerefore  ordered,  adjndsed.  and  d^ 
creed  that  the  Jodgnent  appealed  finan  be 
ameoded  as  foltowe:  That  beCtwe  the  sbedt 
deti-rani  the  deed  aad  poneaatoB  ef  said  tead 
to  BoffHie  Boosael,  and  bs  condttloa  peee- 
dent  thereto,  the  aald  Booasel  Aall  execnte 
with  good  and  soAiient  aecorltr.  hi  tKrm  tt 
the  administrator  ot  the  estate  of  Tbomi 
BeDon^  faia  bond  hi  the  aom  af  Vl^WOb  co>^ 
tloned  that  he  will  pay  and  aattsfy  sncfa  sums 
ma  may  be  flxed  and  aeeertalned  at  settle- 
ment of  aald  e^te  to  be  paTaUe  by  preftr 
enoe  to  faha  oat  of  tbe  proceeds  of  the  land 
so  purchased  by  Um  up  to  the  amouat  of  fata 
bid;  aald  iMHid  to  be  approTed  by  the  pUgfi 
<a  the  district  eonrt  ot  the  pariah  of  fit  Jsta 
the  Baptist 

It  Is  further  ordered  that,  aa  thus  amwifliid. 
aald  jDdgment  be  affirmed;  the  eoat  of  ivpcal 
to  be  paid  by  apficUee,  Bagene  Booae),  sad 
the  costs  of  the  rule  to  tbe  lower  oeart  to  iw 
borne  by  the  aocDesslon. 


TBOT  FBBTIUZBB  OO.  BXATB. 
^oprerae  Gemt  of  Alabama.   Jvne  28,  1903L) 

CORFORATIONB-FRITILSOB  rAX—STRIKDHl 
OUT  SPECIAL  PXiEAS-UARMLSSS  ERBOB. 

1.  A  cor|)oratiou  part  of  the  husioess  of  wtuch 
Is  manufacturing  fertilizers  and  selling  the 
same,  by  paying  the  Ucense  tax  required  by 
Code,  I  aty,  of  any  pmoa,  fiim,  or  corponrtiaa 
for  seUiag  or  exchanging  fertihzert,  or  the  ttx 
tag  required  by  section  380  for  tags  to  be  at- 
tached to  the  packages  of  fertilisers  sold,  ii 
not  exempted  from  paying  the  privUege  tax  im* 
posed  by  section  4122,  subd.  55,  providing  that 
ail  oorporatioos  doing  business  m  the  state,  aot 
otherwise  speciGoally  required  to  pay  a  Ucense 
tax,  shall  pay  a  privilege  tax. 

2.  Under  Code,  t  32811  provM&Bgthat  a  plead- 
iog,  when  unoecessarily  prolix,  irrelevant,  or 
frirolous,  maj-  be  stricken  out  on  motion,  objec- 
tion that  a  plea  does  not  set  up  a  valid  de- 
fense cannot  be  made  by  motion  to  strike  out; 
it  should  be  by  demorrar. 

3.  Krror  iu  striking  out  special  pleas  oo  mo- 
tion cannot  be  held  harmless,  on  the  grouod 
that  defendant  had  the  benefit  of  Its  plpa* 
under  the  plea  of  the  general  Issue,  where  tke 
court  gave  the  general  BfllrmatiTe  charge  for 
plaintiff,  and  If  the  special  pleas  had  remaini^d 
iu,  and  issue  bad  been  taken  on  them,  on  the 
undisputed  evidence,  defendant  having  proved 
its  pleas,  would  have  been  entftled  to  tlw  goi- 
eral  charge  In  its  favor. 

Appeal  from  circuit  court;  Pike  coimtr; 
Jno.  C  Anderson,  Judg& 

Action  by  the  state  against  the  Troy  F»- 
tiUzer  Company.  Judgment  tar  plalntilL 
Defendant  appeala.  Bevetaed. 
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ThlB  action  was  broaght  by  the  state  of 
-Alabama  against  tbe  Tro;  F^tlUaer  Com- 
pany to  recoTer  of  tbe  defendamt  the  prlv- 
ilege  tax  of  $75  for  each  of  the  years  18U7, 
1808,  and  1809,  "(t  hlch  was  alleged  not  to 
bare  been  paid  by  the  defendant  corporation 
as  reqnlred  by  law.  The  d^endant  pleaded 
ttae  ^neral  issue  and  five  special  pleas.  The 
substance  of  the  second,  third,  and  fonrth 
spectal  pleas  Is  snffldently  stated  In  the  opin- 
ion. By  the  fifth  and  sixth  pleas  the  defend- 
ant set  up  the  nnconstltatlonallty  of  snbdi- 
▼islon  55  of  section  4122  of  the  Oode,  under 
which  the  present  salt  was  brought  The 
-plaintiff  moved  to  strike  each  of  -Qie  apedal 
pleas  upon  the  gnnmds  that  tiwy  were  fMro- 
lous,  and  npon  several  other  grnrnds  setting 
«p  sntMrtantlally  tliat  said  speclid  ^eas  pre- 
vented BO  defease  to  the  cause  of  action  set 
torth  la  the  -complaint  The  court  sustained 
this  metlon  to  strike  each  of  said  spedal 
pleas,  and  to  ttita  mltng  of  the  ctrart  the  de- 
fendant Oaly  wsepbeA.  The  otiwr  facts  of 
the  case  are  sufficiently  stated  In  the  opinion. 
Upon  the  Introduction  of  all  the  evidmc^ 
the  court  at  the  request  of  the  plalntUf. 
gave  to  the  Jury  the  general  affirmative 
charge  In  Its  behalf,  to  the  giving  of  which 
^nge  tha  deftaidaat  daly  «zce|fted.  The 
defleodant  idso  ecceiitad  to  the  court's  le- 
fuaal  to  give  Ibe  general  afflrmatlve  ctarge 
vequMted  by  It:  There  were  vttPdiot  and 
JudgnHct  Im  the  plalntMC  The  defendant 
appeals,  and  aoBigns  as  error  the  SBvaral  rul- 
ings the  trial  court  to  which  sxceptloos 
were  tbb  erred. 

Worthy  &  Gardnet;  Foeter,  Samford  & 
Carroll,  and  B.  L.  Harmon,  for  appellant. 
Chas.  O.  Brown,  Atty.  Gen.,  and  GL  J.  Hub- 
bard, for  the  State. 

DOWDEXL,  J.  This  Is  an  actkm  by  the 
•tate  to  recover  of  the  d^endant  corpomtlon 
tbe  privUeK«  tax  imposed  by  subdivision  55 
of  section  4122  «t  the  Code. 

The  defendant  filed  six  pleas  to  tbe  com- 
idalnt;  the  first  being  tbe  general  issue,  and 
tbe  remalnbig  five  setting  up  special  de- 
feoses.  On  plalntlirs  motion,  tbe  special 
pleas  were  stricken  from  tbe  file,  and  this 
ruling  of  the  court  constltotes  one  of  the 
pellant's  ass^meats  of  error.  The  defense 
sought  to  be  set  up  In  the  Bpe<^al  pleas,  which 
were  stricken.  Is  tiiat  the  defendant  Is  ex- 
empt from  tbe  privilege  tax  for  which  It  is 
sued,  for  the  reason  that  It  was  required  to 
pay,  and  did  pay,  the  license  tax  required 
by  section  879,  of  dealers  In  commercial  fer- 
tilizers, and  tiiat  It  had  also  paid  the  tag 
tax  required  by  sectlfm  3S6.  The  defendant 
corporation,  as  such,  was  engaged  In  the 
business  of  mannfactnrlng  and  selling  com- 
mercial fertU1z«ra,  cotton  seed  oil,  cottrtn  seed 
meal,  and  stock  food  put  up  in  bales,  all 
of  which  \tas  the  product  of  Its  plant  snd 
the  business  so  carried  on  being  that  for 


which  the  said  oorporatloa  waa  erganlaed. 
Tbe  part  of  subdlvtalou  06  p»tinent  to  the 
question  here  raised  reads  as  follows:  "All 
corporations  doing  business  In  this  state, 
whether  organized  in  this  state  or  anotber 
state  or  conn  try,  not  otberwise  spedflflaUy 
required  to  pay  a  UceDse*tax,  shall  pay  an- 
nually the  following  privilege  taxes,"  etc. 
This  iirovltion  CaaaB  a  part  at  s  statute 
which  was  enacted  for  the  maolf eat  purpose 
ot  raising  revenue  tor  tSie  pm^mses  of  gov- 
ernmeat  by  the  Imimsltkia  of  a  Ucense  tax. 
The  tax  imposed  by  eubdlvlaltm  65  is,  as  Its 
langaage  lavtorti^  a  privilege  tax  required 
ot  all  corpuratloBS,  as  a  daas,  before  di^g 
business  In  this  stet^  wtthoat  refecenee  to 
tbe  character  of  Ibe  tnialness  done^  csoecit- 
Ing,  however,  from  Its  provlaloas,  "banks 
and  banking  tautltuttms  i^iilaity  organised 
as  each."  It  Is  a  license  to  tbe  oorporation 
as  sucb,  and  as  contradiBtlagulshed  from  a 
natural  p«8on.  It  la  a  privilege  tax  requir- 
ed of  these  artificial  psBoia  before  they  can 
do  business  of  any  charact».  It  is  not  a  tax 
Imposed  ivon  a  particular  business,  and  it  ia 
of  consequence-wbolly  unimportant— as  to 
the  kind  or  character  ot  buslxkess  tbe  corpo- 
ration may  engage  in,  or  wbettier  the  par- 
ticular bnslness,  as  a  business,  be  otlierwlse 
taxed  ot  not  It  is  a  license  or  privity  to 
entCT  upon  or  Into  business  of  aay  character, 
as  distinguished  frem  the  doing  aad  carrying 
on  ot  aome  particular  buslneai^  for  wbleh 
a  license  auy  or  may  mt  be  required.  I3ie 
license  tee  ot  ^1  Is^poaed  by  section  Is 
clearly  not  a  privilege  tax  qteelflcaHy  re* 
quired  of  corporations  as  sucb  £pr  doing  busl- 
ocsB.  It  Is  only  a  fee  nequlved  to  be  paid 
fortiie  Ucenae  authorised  to  be  Issued  to  any 
person,  natural  or  artificial,  wishing  to  engage 
in  doing  the  particular  t^lag  of  selling  or  ex- 
changing cqpimerclal  ferUllaers.  A  license  to 
do  that  wbicfa  may  be  a  mere  incident  to  tbe 
principal  buslnMB  of  a  corporation,— a  thing 
that  may  arise  after  tbe  principal  bnalness 
has  been  entered  npon.  The  privilege  ta^ 
Imposed  by  subdivision  65  Is  required  to  be 
paid  before  the  doing  of  any  business  by  the 
corporation.  The  business  of  the  defendant 
corporation,  among  other  things,  was  the 
manufacture  of  commercial  fertnizers-  It 
sold  only  tts  own  product;  It  ma  doing  busi- 
ness in  ttae  manufacture  of  commercial  fer- 
tilizers before  It  could  have  such  article  to 
sell  or  cachange.  What  we  have  said  applies 
with  egnal  force  and  reason  to  tbe  defense 
set  up  by  tbe  defendant  of  having  paid  for 
the  togs  required  to  be  attached  to  the  pack- 
ages of  fertilisers  sold  under  section  880. 

Section  8286  provides  tliat  pleading,  when 
unnecessarily  prolix,  irrelevant  or  frivolona, 
may  be  stricken  on  motion.  If  tbe  [head- 
ing, however.  Is  not  prolix.  Irrelevant  or 
frivolona,  and  the  only  other  ground  of  ob- 
jection Is  that  tbe  plea  does  not  set  up  a 
valid  defense,  motion  to  strike  Is  not  tiie 
proper  remedy.  Tbe  pleas  hare  were  neither 
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prolix,  Irrderant,  nor  frivoloiu.  and  tbe  conrt 
erred  In  sustalnlny  tbe  motion  to  strike. 
The  plaintiff  Bfaoold  baTe  been  pnt  to  a  de- 
murrer. BrookB  T.  Insnrance  Co.,  126  Ala. 
616,  29  Sontb.  IS. 

It  la  contended  by  appellee,  howerer,  tbat, 
aa  tbe  special  pleas  set  up  no  Talid  defense, 
tbe  most  tbat  can  be  said  of  the  court's  ac- 
tion 1B  tbat  It  was  oror  wltbont  Injury.  As 
a  genoral  inopoaltion,  this  la  not  a  aufilclent 
answer,  for,  If  anch  were  tbe  caae,  the  office 
of  dennrrer  would  be  practically  dlq^ensed 
with.  It  wonld  have  been  one  of  the  otttces 
of  a  donnrrer  to  point  out  anch  objection 
in  order  that  the  opportonlty  of  amendment 
might  be  afforded  the  pleader.  It  Is  further 
contMided  tbat  the  defendant  was  permitted, 
without  objection,  to  offer  evidence  of  every 
fact  atated  In  the  several  pleas,  and  tbat 
therefore  he  bad  tbe  benefit  of  hla  pleas  un- 
der the  plea  «t  the  general  Issoe.  That  he 
did  not  have  ttie  benefit  of  bla  special  pleas 
under  tbe  plea  of  tbe  general  Issue  Is  patent 
from  the  actlm  of  the  court  In  giving  the 
general  affirmative  charge  for  tbe  plaintiff. 
Matters  set  up  In  the  special  pleas  were  such 
as  are  reqtilred  to  be  specially  pleaded,  and 
erldmce  of  these  matters,  as  the  complaint 
was  framed,  was  not  competent  w  relevant 
under  the  general  Issue^  If  tbe  special  pleas 
had  remained  hi,  and  Issue  bad  been  talcen 
on  them,  on  the  undisputed  evidence,  the  de- 
fendant, having  proved  Its  plras.  would  have 
been  entitled  to  tbe  general  charge  in  Its 
favor.  So.  If  It  should  be  considered  that 
what  was  set  up  In  the  special  pleas  was 
In  fact  In  Issue,  under  the  plea  of  the  gen- 
eral Issue,  and  was  so  regarded  by  tbe  court 
and  tbe  parties,  then  the  conrt  sbonld  not 
have  given  the  affirmative  charge  for  the 
Idalntlff.  The  question  of  the  nnconstltu- 
tionsUty  of  the  statute  Is  not  Insisted  on  In 
argument,  and  we  therefore  do  not  consider 
that  question.  For  the  error  In  striking  the 
pleas,  the  judgment  will  be  reversed,  and  the 
.  cause  remanded. 

Reversed  and  remanded. 


HEREFORD  v.  HEREFORD.* 

(Supreme  Court  of  Alabama.    Feb.  IS,  1902.) 

DBED— DESCRIPTION— LATENT  AHBIOUITT— 
PAROL  KViDENCa 

t.  Latent  ambii^tiity  in  a  deed  describing  land 
conveyed  as  beginning  at  tbe  "north"  comer 
of  a  certain  lot,  caused  by  its  appearlne  that 
aaid  lot  had  two  north  comers,  may  Be  re- 
moved by  parol  evidence  that,  talcing  the  nortb- 
eadt  comer  as  the  commencemeat  point,  laud 
owned  by  the  Rrantor  would  be  iaclnded,  with- 
out altering  descriptions^  and  that,  with  the 
northwest  corner  as  the  commencement  point, 
land  not  owned  by  or  in  the  possession  of  or 
claimed  by  him  or  the  grantee  would  be  in- 
cluded. 

Appeal  from  city  court  of  Hontgom^;  A. 

D.  Sayre,  Judge. 

>  Rebearlns  denied  June  ZS,  1902, 

1  L  See  BvldeDc*.  vol.  »,  C«at.  Dig.  ||  IU7.  UU. 


Action  by  Harry  Hereford  against  Lucy 
Her^ord.  A  new  trial  was  granted  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

This  was  a  statutory  action  of  ejectment, 
brought  by  the  appellant,  Harry  H«-efOTd. 
against  the  appellee,  Lucy  Hereford,  to  recov- 
er a  certain  lot  or  tract  of  land  specifically 
described  In  the  complaint  The  facts  of  tbe 
case  necessary  to  an  undCTstandlng  oC  tbe  de- 
cision on  tbe  present  appeal  are  anffidently 
stated  In  the  opinion. 

Upon  the  introduction  of  all  the  evidence, 
the  court  at  the  request  of  the  plaintiff  gave 
the  general  affirmative  charge  in  hla  behalf, 
to  the  giving  of  which  charge  the  defendant 
duly  excepted. 

There  were  verdict  and  Judgmmt  for  tbe 
plaintiff.  Thereafter  the  court  on  motion  of 
the  defendant  granted  her  a  new  trial,  and 
from  this  Judgment  granting  such  new  triat, 
the  present  appeal  Is  prosecuted;  and  tbe 
rendition  of  this  Judgment  Is  assigned  as  er- 
ror. 

Harmon,  Dent  &  Well,  for  appellant.  E. 
P.  Morrlssett  and  Hill  ft  HUl,  for  appellee. 

HABAT^SON,  J.  The  lot  aned  for  Is  de- 
scribed In  the  complaint,  as  "a  part  of  lot  No. 
6  In  square  No.  20  in  tbat  part  of  the  city  of 
Montgomery,  state  of  Alabama,  laid  off  on 
the  Scott  property;  said  lot  beginning  at  tbe 
northeast  comer  of  lot  formally  owned  by 
Mary  Ann  Qreen,  thence,  nmnlng  north,  3& 
feet,  thence^  76  feet  west,  Uience,  aonth.  35 
feet,  ttaenc^  east,  7S  feet  to  the  point  ct  be- 
ginning, said  point  of  beglnnliv  b^ig  about 
78  feet  math  of  the  northwest  ctffner  of  ihB 
intersection  of  Union  and  Oolombus  streets." 
etc. 

The  idahitlff  claims  title  under  a  deed  from 
B.  W.  Taylor  and  wife  to  him.  duly  executed 
on  the  80th  of  S^tembor.  1884,  in'  which  the 
land  la  described  as  a  lot  of  land  hi  the  dty 
of  Montgomery,  Ala.,  "said  lot  of  land  Imown 
as  a  part  of  lot  number  6  in  square  number 
20,  hi  that  part  the  city  of  Montgomery 
laid  off  on  the  Scott  property,  said  lot  begin- 
ning at  the  north  corner  of  Mary  Ann  Oreei's 
lot,  runnfng  north,  35  feet,  thence,  75  feet 
west,  thence^  running  south  35  feet,  thence, 
east,  75  feet  to  the  Comer  or  place  of  begin- 
ning." 

The  defendant  holds  and  claims  tlOe  to  Uie 
lot  under  a  deed  from  the  plaintiff  to  ho-, 
duly  executed  on  the  lOtb  of  January,  1898, 

In  which  the  lot  Is  described  In  substantially 
tbe  stime  manner,  and  In  almost  the  same 
words  as  in  the  deed  from  Taylor  and  wife 
to  the  plaintiff,  copied  above  In  both  the 
deeds,  the  beginning  of  tbe  particular  de- 
scription. Is  "at  tbe  north  comer  of  the  Mary 
Ann  Green  lot"  We  have  In  each  deed 
everything  to  make  the  description  cotafn. 
except  that  the  beginning  of  the  particular 
description  Is  placed  at  ths  north  comer  of 
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-tbe  Green  lot.  Instead  of  at  Its  nortbeast  cor- 
ner. If  the  nortbeast  corner  of  tbe  said 
Oreen  lot  had  been  specified  In  the  Initial 
part  of  description,  there  would  have  been  no 
uncertainty  of  description,  when  the  bound- 
aries of  the  Green  lot  were  once  shown.  In 
oonstming  a  deed,  where  the  description  la  by 
metes  and  bounds,  "evidence  of  the  altuatloa 
and  locality  of  the  premises,  and  of  their 
identity  Is  admissible.  But  such  evidence  Is 
not  admissible  to  show  a  mistake  in  the  de- 
scription, or  alter  or  vary  the  boundary,  or  to 
fiubetltote  another  and  different  boundary  for 
the  one  expressed  in  the  conT^ance."  Gull- 
martin  v.  Wood,  76  Ala.  209. 

The  plaintiff  Introduced  In  evidence  a  dia- 
gram of  the  premises,  showing  the  relative 
situations  of  the  lot  sued  for  and  the  Green 
lot.  The  latter,  by  this  plat,  Is  a  parallelo- 
gram  fronting  on  Uie  east  and  sooth  of  Union 
and  Columbna  streets  respectlTely,  with  Its 
loDKM*  sides,— about  78  feet  long,— running 
north  and  south,  and  Its  shorter  sides,— about 
51  feet  long,— running  east  and  west.  The 
northeast  comer  of  the  Green  lot  is  the  be- 
ginning of  the  eastern  boundary  of  the  lot 
flued  for,  which,  like  the  Green  lot,  is  also  a 
parallelogram,  but  with  Its  longest  sides  run- 
ning east  and  west,  and  Its  shortest  ones, 
north  and  south,  the  north  boundary  of  the 
Green  lot  being,  to  the  extent  of  Its  width,  51 
feet,  the  south  boundary  of  the  lot  la  ques- 
tion. This  evidence,  on  the  part  of  plaintiff, 
was  proper  to  show  the  identity  and  sltna- 
tlon  of  the  lot  in  litigation.  The  defendant, 
in  connection  with  her  deed,  offered  to  show 
by  parol,  that  she  was  In  possession  of  a  lot 
in  said  square  20  of  the  Scott  plat  In  Mont- 
gomery which  would  be  correctly  described 
by  both  deeds  offered  In  evidence.  If  the 
northeast  comer  of  the  Green  lot  were  taken 
as  a  point  of  departure  In  description;  that 
this  was  the  only  lot  she  owned  or  occupied 
In  that  square  or  elsewhere;  that  she  was 
in  possession  of  the  same  at  and  before  the 
execution  of  the  deed  by  plaintiff  to  her,  and 
has  since  been  in  condnnons  possession,  hold- 
ing the  same  under  said  deed;  that  by  begin- 
ning the  description  at  the  northwest  corner 
of  said  Green  lot  and  following  the  courses 
mentioned  In  the  deed,  it  would  embrace  land 
never  owned  or  in  the  possession  of  plaintiff 
as  claimed  by  him  or  defendant  The  court 
refused  to  allow  the  defendant  to  introduce 
the  evidence  to  explain  or  remove  said  alleged 
nncertalnty,  excluded  her  deed  from  the  jury, 
and  gave  the  general  charge  for  the  plaintiff. 
Afterwards,  the  court,  on  motion  of  the  de- 
fendant granted  her  a  new  trial,  from  which 
mllng  the  appeal  Is  prosecuted  by  plaintiff. 

The  defendant's  deed  on  its  face  does  not 
contain  a  patent  ambiguity;  It  does  not  equal- 
ly dMcrlbe  two  lota.  In  socb  case  parol  proof 


of  what  was  Intended  by  the  parties  to  the 
deed  will  not  be  received.  Chamb^  v.  Ring- 
staff,  60  Ala.  143.  But  by  evidence  outside 
this  deed,  a  latent  ambiguity  In  Its  descrip- 
tion does  arise,  to  remove  which  parol  evi- 
dence Is  competent.  In  order  to  describe  the 
lot  conveyed,  the  north  comer  of  the  lot  form- 
erly owned  by  Mary  Ann  Green  is  referred 
to.  This  lot,  as  Bbown  by  the  diagram  Intro- 
duced In  evidence  by  the  plaintiff,  has  two 
north  corners,— the  northeast  and  the  north- 
west—said lot  being  a  parallelogram,  as  Is 
shown,  with  its  short  sides  running  51  feet, 
each,  from  east  to  west,  and  Its  long  sides, 
77.50  feet  In  length,  running  north  and  south. 
The  lot  In  defendant's  deed  by  the  description 
tha*ein  employed,  Is,  as  we  have  seen,  also 
a  parallelogram  adjoining  said  Greco  lot,  with 
its  southeast  comer  at  the  northeast  comer 
of  the  Green  lot.  The  evidence  offered  by 
defendant  to  clear  the  nncertalnty  In  the 
description  of  the  lot  in  her  deed  was  com- 
petent, and  should  not  have  been  excluded. 
Having  reference  to  the  situation  and  local- 
ity of  the  premises,  in  connection  with  the 
Green  lot  with  boundaries  well  d^ned,  we 
may  arrive  with  certainty  at  the  meaning  of 
the  [>artieB  In  the  use  of  the  words,  "north 
corner."  By  beginning  at  the  northeast  cor- 
ner of  the  Green  lot,  the  particular  calls  and 
courses  described  In  the  defendant's  deed  are 
clearly  met;  and  by  b^IunlDg  at  its  north- 
west comer,  these  calls  and  courses  are  not 
appropriate,  and  cannot  be  made  to  describe 
any  lot  ever  owned  by  plaintiff  or  defendant 
In  lot  6,  square  20  of  the  Scott  lands.  This 
construction  gives  force  and  meaning  to  the 
grantor's  deed,  without  altering  the  descrip- 
tion or  substituting  another  and  different  one, 
from  the  description  expressed  in  the  convey- 
ance. Without  this,  his  deed  Is  of  no  force 
or  effect.  As  has  appeared,  the  deed  of  Tay- 
lor to  plaintiff  under  which  he  claims  the 
lot,  has  the  Identical  description  as  the  one 
from  plaintiff  to  defendant.  Whatever  of  In- 
definlteness  of  description  there  was  In  plain- 
tiff's deed,  he  attempted  by  fuller  averment 
In  his  complaint  and  proof  to  make  more 
certain.  In  order  to  show  his  own  title;  but 
this  method  of  curing  any  uncertainty  of  de- 
scription In  his  deed,  and  showing  the  Identity 
of  the  lot  he  claimed,  while  legitimate  and 
proper,  was  not  more  so  than  the  effort  of 
defendant  by  similar  proof  to  show  the  Iden- 
tity of  the  property  mentioned  In  her  deed 
from  plaintiff.  What  was  good  for  one  In 
this  respect,  was  good  for  the  other. 

The  court  recognizing  the  error  into  which 
It  had  fallen  in  excluding  evidence  and  giv- 
ing the  general  charge  for  plaintiff,  sought 
very  properly  to  cure  It  In  granting  the  de- 
fendant a  new  ttiaL 

Affirmed. 
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OBnprane  Court  of  Alabama.   Feb.  13,  1902.) 

BONA  FIDE  PURCHASBRS— R&COBH  0#  DSIOD 
—NOTICB— JUDICIAL  SALES. 

1.  Record  of  a  deed  from  another  than  the 
rceerd  owner  !■  not  coastructire  notice  to  a  sub- 
Beoocnt  purchaser  of  a  prior  onrecorded  deed. 

2.  Under  a  decree  of  cocfixmatioa  of  a  judi- 
cial Bale,  the  rights  of  the  purchaser  relate 
back  to  the  date  of  the  sale,  bo  that  he  is  not 
affected  with  notice  by  record  at  a  dead  after 
the  aale,  but  before  the  decree. 

3.  Code,  9  1U05,  proriding  that  a  conveyance 
of  real  estate  is  void  as  to  subaeqnent  purchas- 
ers for  Talu«  unleaa  recorded,  affords  the  same 
protection  to  a  purchaser  at  judicial  Mle  ai  to 
a  purchaser  at  private  sale. 

Appeal  from  circuit  court  Kbb  comrtr; 

John  Moore,  Judge. 

Action  by  Grace  Gardner  Bgainst  the  Ten- 
nessee Coal,  Iron  &  Railroad  Company. 
Judgment  for  plaintlfC.  Defendant  appeals. 
Reversed. 

This  was  a  statutory  action  of  ejectment, 
brought  by  the  appellee,  Grace  Gardner, 
against  tbe  appellant,  the  Tennessee  Coal, 
Iron  &  Railroad  Company,  to  recover  certain 
lands  specifically  described  in  the  complaint 
The  facts  of  tbe  case  are  sufficiently  stated 
In  the  opinion.  Upon  the  Introduction  of  all 
the  evidence,  the  court,  at  the  request  of  the 
d^endant,  gave  to  the  jury  the  general  af- 
flnnatlve  charge  in  Its  behalf,  to  tbe  giving 
of  which  charge  the  plalntlfT  duly  excepted. 
There  was  a  verdict  In  favor  of  the  defend- 
ant, and  Judgment  was  rendered  accordingly. 
Thereupon  tbe  plaintiff  filed  a  motion  for  a 
new  trial,  and  assigned  as  grounds  of  this 
motion  that  there  was  newly  discovered  evi- 
dence, and  that  the  court  erred  In  giving  the 
general  affirmative  charge  requested  by  the 
defendant.  Upon  the  hearing  of  this  motion 
the  court  granted  tbe  same,  and  rendered  a 
decree  ordering  a  new  trial.  To  this  ruling 
the  defendant  duly  excepted.  Tbe  defendant 
Appeals,  and  assigns  as  mor  the  judgment 
of  the  court  granting  a  new  trial. 

A.  Latady,  for  appellant.  8.  D.  Logan,  for 
app^ee. 

DOWDELL,  J.  The  plaintiff  and  defend- 
ant each  claimed  title  to  the  land  in  contro- 
versy tram  a  common  source,  one  Lee  Allen, 
to  whom  the  government  Issued  a  patent 
Tbe  chain  of  title  relied  on  by  tiie  plaintiff 
is  as  follows:  Patent  from  tbe  government 
to  Lee  Allen,  dated  Decemba  1.  1800;  deed 
from  Lee  Allrai  to  James  Hill,  executed 
March  6.  ISIil,  recorded  September  1,  180U; 
deed  from  James  Illll  to  John  W.  White, 
dated  October  18.  1870,  proved  Septemba  8, 
1884,  recorded  September  1,  IHOO;  deed  from 
John  White  to  Jesse  Miller,  dated  March  S, 
ISIH),  acknowledged  March  6.  IS'JO.  filed  for 
record  April  3,  18iX),  and  again  acknowledged 
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May  10,  1890,  and  filed  for  record  May  *23, 
1890;  deed  from  Jesse  Miller  to  the  plaintiff, 
executed  on  the  26th  day  of  July,  lSS)o,  and 
filed  and  recorded  on  the  11th  day  of  No- 
vember, 1805.  The  title  relied  upon  by  tbe 
defendant  Is  as  follows:  Cahaba  Coal  Min- 
ing Company,  the  Immediate  grantor  of  the 
appellant  corporation,  bought  tbe  lands  at  a 
sale  made  under  a  decree  of  the  chancery 
court  of  Bibb  county  on  the  7th  day  of  April, 
1800,  which  said  sale  was  ehaly  reported  by 
the  roister  to  the  court  on  the  8th  day  of 
April,  18D0.  and  at  the  September  term,  ISW. 
of  said  court,  was  duly  confirmed  by  said 
court  and  a  deed  ordmd,  which  was  duly 
executed  to  the  Cahaba  Goal  Mining  Com- 
pany; the  said  decree  and  sale  of  said  lands- 
being  bad  in  proceedings  In  said  Aancery 
court  for  a  sale  and  partition  of  said  lands 
among  the  heirs  at  law  of  said  Lee  Allen. 
_the  entryman  of  said  lands.  A  deed  from 
the  Cahaba  Coal  Mining  Company  to  tbe 
defendant,  dated  December  19,  1802,  ac- 
knowledged January  25,  1883,  was  filed  ami 
recorded  on  January  31,  1893.  At  tbe  time 
the  Cahat»  Goal  Mlnli^  Company  purchased 
tbe  lauds  at  the  sale  by  the  registn".  tbe 
lands  were  unoccupied,  and  were  what  are 
known  aa  "wild  lands."  l^ey  had  not  been 
occupied  by  any  one  since  the  reddeuee 
thereon  of  the  heirs  of  one  Eddie  Fuller, 
about  30  years  previous. 

There  Is  no  question  Involved  In  tbe  case 
of  notice,  actual  or  constructive,  based  upon 
occupancy.  Tbe  sole  question  is  as  to  who 
hu  ttie  better  title,  and  this  we  thlikk  is 
to  be  determined  by  our  statute  relating  t<) 
tbe  registration  of  conveyances.  At  the  date 
of  tbe  purchase  at  the  register's  sale  by  tbe 
Cahaba  Coal  Mining  Company,  April  7.  1890, 
the  deed  from  Lee  Allen,  the  common  source 
of  title,  to  James  Hill,  and  from  James  Hill 
to  John  W.  White,  had  not  been  recorded: 
consequently,  there  was  nothing'  of  record 
which  could  opernte  as  constructive  notice 
to  a  subsequent  purchaser  from  Allen.  It 
Is  contended,  however,  that  the  deed  from 
John  White  to  Jesse  Miller,  Iteing  of  record, 
op<>rated  as  notice  to  a  subsequent  pur< 
chaser  from  Lee  Allen.  The  record  of  a 
deed  from  any  other  person  tlian  the  grantor 
from  whom  title  is  claimed  will  not  operate 
to  give  constructive  notice  to  a  subsequent 
grantee.  The  following  cases  sustain  this 
doctrine:  Winston  v,  Hodges,  102  Ala.  SOi. 
15  South.  528;  Chadwick  v.  Carson,  78  Ala. 
116;  Watt  V.  Parsons,  73  Ala.  202;  Lelunan, 
Durr  &  Co.  v.  Collins,  69  Ala.  127;  Wood  t. 
Lake,  62  Ala.  488;  Gimon  v.  Davis,  3«  Ala. 
5S9;  Trust  Co.  v.  Ledyard.  8  Ala.  86«;  Mal- 
lory  v.  Stodder,  6  Ala.  801;  Fenno  v.  Sayre, 
3  Ala.  458;  Avent  t.  Read,  2  Stew.  488: 
Code  1806,  i  1005.  While  tbe  deeds  of  Lee 
Allen  to  James  Hill  and  James  Hill  to  John 
White,  offered  In  evidence  by  plaintiff,  wore 
put  upon  record  prior  to  the  decree  of  con- 
firmation of  tbe  sale,  yet  tbey  were  snbse- 
quent  to  the  sale  made  by  tbe  register  at 
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wblcb  the  Calaba  Coal  Mhiiag-  Companj, 
^rantw  of  tho  defendsBt,  became  tbe  pur* 
chaser.    lender  tbe  decree  ot  eonfinnatlon, 
tbe  rl^Irts  of  tiie  purrtiaBer  related  bftck  to 
April  7,  1890,  the  date  of  tbe  sale.  Haralson 
T.  George's  Kx'r,  66  Ala.  295.    Section  1005 
of  th%  Code  of  1896  affords  tbe  same  protec- 
tion to  ptrrebftBerB  at  Judicial  sales  that  It 
does  to  pnrctmaers  at  prlrate  or  Indivldnal 
Eial«s.    The  doctrine  of  caveat  emptor,  as 
applied  to  purcbasers  at  judicial  sates,  is 
wltttoDt  application  In   tbe  present  case. 
Bnt  for  tbe  etatnte,  a  sabseqneBt  purchaser 
could  derlre  no  title  from  a  grantor  who  had 
already  parted  wltb  bis  title.   It  la  a  statute 
for  tbe  ivotectlon  of  snbsequMit  pnrchasen 
for  Talue  wtthont  notice,  and  makes  no  dis- 
tinction between  purchasers  at  judicial  sales 
and  porcbasers  from  tbe  individual. 

Under  this  view  of  tbe  case,  there  can  be 
no  donbt  that  the  defendant  bad  tbe  better 
title,  and  tbe  court  erred  in  setting  aside 
tbe  YWdtct,  and  granting  a  new  trial.  The 
statements  In  the  affldavlt  accompanying  the 
motion  for  a  new  trial  as  to  tbe  newly  dis- 
,  covered  evidence  fail  to  show  any  statement 
of  facts  tending  to  convey  notice,  either  ac* 
tual  or  constmctlve,  to  the  defendant  or  its 
grantor,  tbe  Gahaba  Coal  Mining  Company, 
and,  even  if  admitted  In  evidence,  would  not 
affect  or  vary  the  conclusion  reached.  It 
follows  that  the  Judgment  of  the  court  In 
granting  tbe  new  trial  mast  be  reversed,  and 
a  judgment  will  be  here  rendered  oremillng 
the  motlMi  for  a  new  trial. 
Rercned  and  lendered. 


80OTT  T.  STATB.* 
(Supreme  Court  of  Alabama.    May  15,  1002.) 

MURDER  —  JURORS  —  BXCLUSION  —  PLACE  OF 
HOLDING  COURT— SELP-DEFENSB-aOOD 
CHARACTER— INSTRUCTION  8. 

1.  The  court  may,  of  Its  own  motiou,  excuse 
from  sitting  on  tbe  jury  a  person  who  is  on  de- 
fendant's bail  for  his  appearance. 

2.  Undtf  Code,  {  808,  proTiding  that  the  cir- 
cuit court  shall  lie  hold  at  the  courthoii<:e,  there 
ia  DO  error  in  holding  it  in  the  sheriS's  ollice 
therein. 

3.  Charge  on  trial  for  marder  that,  under  the 
evid«Dce,  accused  cannot  be  deprived  of  the 
right  of  self-defeiiiw,  tlinugh  the  proof  shows 
he  was  in  defaalt  in  briuijiug  on  the  dilBcttlt:^, 
nnless  it  is  shown  that  he  intended  to  bring  it 
on,  and  to  briaf;  it  on  with  felonious  intent,  Is 
erroneous,  because  it  fails  to  set  forth  the  con- 
atitueots  of  self-defense,  because  making  imiua- 
terlal  any  act  of  his  brinjring  on  the  difficulty, 
unless  be  intended  to  briu?  it  on  with  felo- 
ntons  intent,  and  because  it  i^oiores  tbe  question 
of  reasonable  mode  of  retreut  or  e»cap«. 

4.  A  reqnested  charge  that,  if  the  jury  find 
defeudflut  ia  a  man  of  good  character,  they 
may  consider  that  character  in  connection  with 
the  other  evidence  in  determining  his  guilt,  and 
it  may  generate  a  reasonable  doubt  of  bis  guilt, 
is  erroneous;  *it"  referring  to  the  good  char- 
acter alone. 

5.  A  reqocpted  eliarge  to  acquit  if  defendant 
acted  in  aelfniefenie  iu  the  dilUcuIty  at  the  be- 
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gfnuing,  though  be  rmewed  H  after  deceased 
retreated,  if  defendant  did  not  realize  deceased 
bad  atmndraed  the  dilflctilty,  is  erroneous,  as 
he  may  have  been  at  fault  in  not  recosniiing  tbe 
fact  of  abandonment. 

Appeal  from  circuit  court,  Sumter  coonty; 
S.  H.  Sprott.  Judge. 
WlU  Scott  was  convicted  of  manslflTisbtar, 

and  appeals.  Affirmed. 

The  appellant,  Will  Scott,  was  indicted  for 
the  murder  of  Kobert  H.  Seymour  by  shoot- 
ing him  with  a  pistol,  was  convicted  of  man- 
slaughter In  tbe  first  degree  and  sentenced 
to  five  years  in  the  penitentiary. 

'nie  biU  of  nceptions  contains  tbe  follow- 
ing recital  in  refer«>ce  to  tbe  organization  of 
the  jury:  "During  tbe  organization  of  tbe 
jury  9teve  Smith  was  called  as  a  jnror.  Tbe 
court  having  duly  examined  him  as  a  juror 
toDching  bis  qnaimeatlon  as  such  decided  and 
so  announced  that  he  was  a  competent  juror. 
The  solicitor  by  leave  of  the  court  l>efore  pass- 
ing on  said  juror,  asked  said  Smith  if  he  was 
on  defendant's  bond  for  his  appearance  in 
this  cause,  and  said  Smith  answered  that  he 
was,  and  the  solicitor  asked  said  Smith  if  be 
was  on  tbe  grand  Jury  whoi  an  Indictment 
for  attempt  to  murder  was  found  against  the 
defendant  for  the  same  act  with  which  de- 
fendant is  now  charged  with  murder;  to 
which  question  tbe  said  Smith  answered  that 
he  was.  Thereupon  the  court  of  Its  own 
motion,  against  the  objection  of  the  defend- 
ant, excused  tbe  said  Smith  as  a  juror  and 
directed  hJm  to  stand  aside.  To  tbe  action 
ot  tlie  court  in  excusing  said  Smith  and  di- 
recting blm  to  stand  aside  the  defendant  then 
and  there  duly  excepted." 

Tbe  state  Introduced  evidence  tending  to 
show  that  the  defendant  was  guilty  as 
charged  In  the  Indictment.  Tbe  evidence  for 
tlie  defoidant  tended  to  show  that  the  £ital 
shot  was  fired  In  stif-defense.  There  was 
evidence  Introduced  on  the  part  of  the  de- 
fendant tending  to  show  that  he  was  a  man 
of  good  character. 

The  defendant  requested  the  court  to  give 
to  the  Jury  tbe  following  written  chaises,  and 
separately  excepted  to  the  court's  refusal  to 
give  each  of  them  as  asked:  "(A)  The  court 
charges  the  jury  that  if  they  believe  from  all 
the  evidence  that  tbe  defendant  was  reason- 
ably free  from  fault  In  bringing  on  the  diffi- 
culty, it  cannot  be  said  that  he  was  respon- 
sible for  bringing  on  the  difficulty."  "(S)  I 
charge  tbe  jury  that  under  the  evidence  In 
this  case  the  accused  cannot  be  deprived  of 
tbe  right  of  self-defense  undM*  tbe  charge  of 
murder  In  tbe  indictment,  even  though  the 
proof  shows  that  tbe  accused  was  iu  fault  In 
bringing  on  the  difficulty,  unless  It  be  further 
shown  that  he  Intraded  to  bring  It  on,  and 
to  bring  it  on  with  felonious  Intent."  "(W) 
The  court  charges  the  jury  that  if  they  find 
from  the  evidence  that  the  defendant  ia  a 
man  of  good  ebBracter,  they  may  couHlder  that 
character  Id  connection  with  tbe  other  evi- 
dence in  the  case  In  determining  his  guilt,. 
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and  it  may  generate  ■  reasonable  doubt  of 
his  guilt."  *'(K)  The  court  charges  the  jury 
that  It  the  defendant  acted  In  self-defense  In 
the  difficulty  at  the  beglonlng,  and  even 
though  be  might  hare  renewed  It  after  the 
deceased  retreated,  yet  if  they  believe  that 
the  defendant  did  not  realize  that  the  de- 
ceased bad  abandoned  the  dlfflcoltfi  thai  they 
must  acquit  the  defendant" 

W.  K.  Smith  and  J,  J.  Altman,  for  appel- 
lant Chas.  O.  Brown,  Atty.  Got,  and  Sam'l 
Win  John,  for  the  State. 

HARALSON,  J.  1.  There  was  no  OTor  in 
the  court,  of  Its  own  motion,  excusing  the 
Juror,  Steve  Smith,  from  sitting  on  the  Jury, 
and  in  ordering  him  to  stand  aside.  He 
showed  on  bis  examination,  touching  his 
qualifications,  that  he  was  on  the  grand  Jury 
when  an  Indictment  for  an  assault  wltb  In- 
tent to  murder  deceased,  was  found  against 
defendant  for  the  same  act  with  wblcb  be 
IB  now  charged  with  murder,  and  was  on  de- 
fendant's bail  bond  for  his  appearance  In  this 
case. 

It  is  well  settled,  that  the  enumerated 
causes  for  challenge  in  the  Code,  are  not  ex< 
elusive  of  all  others,  and  of  the  discretionary 
power  of  the  court  to  set  aside  any  one  sum- 
moned as  a  Juror,  who,  for  any  caus^  ap- 
pears to  be  unflt  to  serve  as  such.  The  rule 
iS  well  stated  by  this  court  to  be,  that  "It  la 
the  duty  of  the  court,  wboi  It  shall  appear 
satisfactorily  that  any  person  called  as  a  juror 
has  not  the  requisite  qualifications  of  In- 
tegrity, impartiality,  or  Intelligence,  at  any 
time  before  he  has  been  elected  by  the  state 
-and  defendant,  to  reject  hbn.  The  state  cer- 
tainly lias  no  interest,  and  the  defendant  has 
no  right  to  introduce  into  the  jury-box  unfit 
persons.  It  is  the  duty  of  the  court  to  guard 
against  their  introduction."  Smith  v.  State, 
55  Ala.  1.  10;  State  v.  Marshall.  8  ALi.  802; 
Long  V.  State,  86  Ala.  S6,  40.  5  South.  443. 
So  it  has  been  held  that  a  person  who,  as  in 
this  case,  is  ball  for  the  defendant's  appear- 
ance to  answer  the  charge  against  him,  is 
not  competent  to  serve  as  a  juror  on  hla  trial. 
Brazleton  t.  State,  66  Ala.  97. 

The  case  of  Bell  v.  State,  116  Ala.  25,  22 
South.  526,  relied  on  by  defendant's  counsel.  Is 
not  opposed  to  the  principle  above  annouuced. 
There,  the  juror  was  not  an  unfit  person,  for 
any  reason  appearing,  but  was  merely  a  wit- 
ness In  the  case  for  the  defendant,  which  fact 
did  not  disqualify,  or  render  him  Incompetent, 
to  serve.  It  subjected  him  to  challenge,  un- 
der the  statute,  by  either  party,  but  for  which 
cause,  the  court  could  not,  of  Its  own  motion, 
set  him  aside. 

The  other  cases  referred  to  by  counsel  are 
alike  Inapplicable. 

2.  There  was  nothing  of  which  the  defend- 
ant can  complain,  that  the  court  with  .the 
Jury,  the  defendant,  officers  of  court  and  at- 
torneys, repaired  from  the  courtroom  In  the 
second  story  of  the  courthouse,  where  the 


trial  was  being  conducted,  to  the  aboUTa 
office  on  the  first  floor  of  the  courtbonsn, 
for  the  purpose  of  examining  a  witness  for 
the  state,  made  known  to  the  court  to  be 
suffering  from  rheomatlBm,  and  who  could 
not  be  brought  Into  the  courtroom  without 
considerable  pain  to  blm.  This  fact  was  tes- 
tified to  by  a  physician.  The  statute  (Code, 
f  S98)  provides,  that  the  circuit  courts  of  the 
several  counties  shall  be  hdd  at  the  court- 
houses thereof.  The  sheriCTs  office  was  at 
the  courthouse  of  the  county,  and  there  Is 
nothing  Id  the  statute  which  prevents  the 
court  being  held  temporarily,  or  even  during 
the  term,  In  the  sheriff's  office.  The  action  of 
the  court  under  the  circumstances  shown,  was 
commendable  and  not  subject  to  critldsm  or 
objection  from  any  point  of  view. 

3.  Charge  A  requested  by  defendant  and 
refused  has  been  too  <rften  condemnecl  by 
us  to  require  further  consideration.  Howard 
V.  State.  110  Ala.  94,  20  South.  305;  Mc- 
Queen T.  State.  103  Ala.  13.  15  South.  tXM; 
Johnson  v.  State,  102  Ala.  3,  16  South. 

4.  Charge  S  falls  to  set  forth  the  constitii- 
ents  of  self-defense,  and  its  refusal  may  be 
justified  on  that  account  Miller  v.  State, 
107  Ala.  42.  19  South.  37;  Roden  v.  State.  i*7 
Ala.  65,  12  South.  419.  Moreover,  It  wn^ 
erroneous  tn  that  it  postulates  in  effect,  tL-^^ 
no  act  of  defendant,  even  if  it  had  the  effect 
to  bring  on  the  difficulty,  should  be  considered 
against  him,  unless  it  be  shown,  "that  he 
Intended  to  bring  It  on  with  a  felonious  in- 
tent." Being  wholly  free  from  fault  in  bring- 
ing about  a  difficulty,  cannot  be  made  to  con- 
sist In  defendant's  felonious  iutention.  Still 
further.  It  ignores  the  question  of  reasonable 
mode  of  retreat  or  escape.  LInehan  t.  State. 
113  Ala.  70,  21  South.  497. 

5.  Good  character  of  the  defendant  may  be 
considered  in  connection  with  all  the  other 
evidence  in  the  case,  and  when  thus  consider- 
ed, may  generate  a  reasonable  doubt  of  bis 
guilt,  when  the  other  evidence  without  it 
might  leave  no  such  doubt;  but  It  Is  Improper 
to  charge  the  jury  that  good  character  alone, 
without  Its  consideration  In  ccmnectlon  with 
the  other  evidence  In  the  case,  may  be  con- 
sidered to  generate  a  reasonable  doubt  of 
guilt.  Miller  T.  State,  107  Ala.  59,  19  South. 
37;  Thornton  t.  State,  113  Ala.  44,  21  South. 
366,  59  Am.  St  Rep.  97.  Charge  W  asked 
by  defendant,  while  It  postulated  that  the 
jury  might  consider  defendant's  good  char- 
acter In  connection  with  the  other  evidence 
in  the  case,  postulates  that  It  the  good  char- 
acter, and  not  good  character  eonddered  In 
connection  with  each  other,  might  generate  a 
reasonable  doubt  of  gnilt  When  properly 
construed,  the  charge  means  that  good  char- 
acter alone  may  generate  a  doubt  of  guilt 
and  was  on  this  account  erroneous.  Johnson 
T.  State,  102  Ala.  2, 16  South.  99. 

6.  Charge   K  was  properly  refused.  It 
falls  to  set  out  the  constituents  of  self-de- 
fense; and  it  contained  the  Instruction,  that 
If  defendant  renewed  the  dlfflcolty  after  de- 
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ceased  ftbandoned  It,  as  the  evidence  sbowa 
wan  tlie  case,  yet,  If  defendant  did  not  rea- 
lize that  deceased  had  retired  from  the  diffl- 
cultj.  then  they  abaxHA  acquit  If  It  was  a 
fact  that  deceased  abandoned  the  dlfflcultr, 
as  the  charge  assumes  he  did,  the  defendant 
could  not  set  up  hiB  want  of  realizing  that  he 
had  done  so,  as  an  excuse  to  commence  It 
again.  He  may  have  been  greatly  at  fault  la 
not  having  recognized  the  fact  of  abandon- 
ment of  It  by  deceased.  Benewal  of  it  by 
defendant.  If  deceased  abandoned  the  fight, 
as  the  evidence  tends  to  show  be  did,  and  the 
charge  admits,  made  him  the  aggressor  ab 
Initio,  as  to  what  followed.  Hughes  t.  State, 
117  Ala.  26>  28  Sootb.  677;  StUlweU  T.  BUte, 
107  Abu  19,  19  Bootta.  822. 

7.  We  hare  examined  the  several  charges 
Clren  at  the  reqaest  of  the  state,  and  fall  to 
find  any  rererslble  emx  In  tbem. 

There  were  many  exceptions  to  the  Intro- 
duction and  exdnslon  ot  erldence,  which  ap- 
pear to  be  wltboot  merit 

Finding  no  reversible  error  In  the  record, 
Ifit  the  judgment  of  the  eourt  below  be  if- 
flrmed. 


DOUTHIT  V.  NABOBS  et  aL  (NELSON, 
Intervener).^ 

(Supreme  Court  of  Alabama.   Feb.  18,  1902.) 

IMTBRVKNTION— WAIVBR  OF  OBJBCTIOy— PUR- 
CHA81I  BY  MORTOAOEE— DISAPFIRHANGB. 

1.  la  a  suit  by  N.,  the  mortgagor,  to  re- 
deem, D.,  the  mortgagee,  having  purchased  at 
his  own  sale,  though  having  a  power  only  to 
sell,  and  not  to  purchase  at  such  sale,  F.,  sec- 
ond mortgagee,  tiled  a  petition  or  bill  in  inter' 
vention,  showing  a  right  to  redeem.  N.  an- 
swered it,  admitting  all  its  averments.  D.  an- 
swered It  Incorporating  a  demurrer,  whldi  did 
not  challenge  F.'s  right  to  come  into  the  case, 
bnt  the  sufnciency  of  his  petition  to  present 
his  equity.  Theieafter  D.  moved  to  dismiss  N.'s 
petition  on  the  ground  that  its  averments  made 
DO  case  for  redemption.  After  the  motion  and 
demurrer  were  overruled,  and  the  evidence  had 
been  taken,  D.  moved  to  strike  F.'s  petition, 
OD  the  ground  that  he  could  assert  his  rights 
only  by  independent  bill.  Held,  that  objection 
to  bis  coming  into  the  case  had  be«i  waiv^ 
and  motion  to  strike  was  too  late. 

2.  A  mortgagor  or  second  m<xlgagee,  who 
within  two  years  after  an  attempted  foreclo- 
sure of  the  first  mortfrage  disaffirms  it,  and 
makefi  a  tender  for  redemption,  because  the 
mortgagee  purchased  at  his  own  sale,  without 
authority  to  do  so,  is  entitled  to  a  decree  of  re< 
demption,  though  not  bringing  the  suit  till  after 
expiration  of  the  two  years. 

Sharpe  and  Dowdell,  JJ.,  dissenting. 

Appeal  from  chancery  court  BH>b  county; 
Thos.  H.  Smith,  ChanceUor. 

Suit  by  8.  E.  Nabors,  administratrix,  and 
another,  against  Charles  F.  Douthit  In  which 
Frank  Nelson  Intervened,  praying  to  be  made 
a  party,  and  to  be  permitted  to  redeem  from 
a  mortgage  sale  made  by  Douthit  From  a 
decree  refusing  to  strike  intervener's  petition 
from  the  flies,  and  granting  the  relief  prayed 
for.  Douthit  appeals.  Affirmed. 

>  Rebearlng  denlrd  Jana  S8.  1901 

32  So.-^ 


On  June  1,  1887,  Sarah  E.  Nabors,  as  ad- 
mlnlstratrlx,  and  B.  8.  Lyman,  as  adminis- 
trator, of  the  estate  of  French  Nabors,  de- 
ceased, filed  an  original  bill  In  the  chancery 
court  of  Bibb  county  against  Charles  F. 
Douthit.  It  was  averred  In  this  bill  that  oa 
April  21,  ISOO,  Mrs.  Amelia  Hoskins  and 
John  Erharker  executed  a  mortgage  upon  cer- 
tain property  to  Charles  F.  DoutMt  to  secure 
the  payment  of  certain  promissory  notes;  that 
on  June  1691,  after  the  execution  of  said 
mortgage,  the  said  Amelia  Hoskins  and  John 
Erharker  conveyed  the  land  Included  In  said 
mortgage  to  French  Nabors,  which  property 
was  conveyed  subject  to  said  mortgage;  that 
on  February  8,  1S90,  under  the  power  con- 
tained In  said  mortgage,  the  said  Oharles  F. 
Douthit  Mid  the  pn^erty  conveyed  In  said 
mortgage  and  became  the  purchaser  tbweof , 
but  that  no  power  wag  glv^  to  said  Doutblt 
as  morls;agee  to  purchase  at  his  own  sale.  It 
was  then  averred  that  after  the  death  of  said 
French  Nabors  the  comtdalnants,  as  his  per- 
sonal representatives,  had  disaffirmed  said 
salflh  and  had  offered  to  pay  to  said  Donthlt 
the  amount  wblCb  be  bad  paid,  together  with 
Interest  and  all  other  lawful  chafes,  but 
that  said  Douthit  bad  refused  to  ace^t  said 
amount  so  tendered,  and  declined  to  allow 
the  complainants  to  redeem  said  property. 
The  prayer  of  the  bUl  was  Uiat  the  com- 
plainants be  allowed  to  redeem,  and  that 
pendii^  said  suit  a  recover  be  aK>olDted  of 
the  pioporty  conv^ed  in  the  morCiage.  On 
March  9,  1888,  Fraidc  Nelson,  Jr.,  filed  his 
petltlim  Id  the  chancery  court  of  Shelby  coun- 
ty, asking  to  be  allowed  to  intervene.  It  was 
averred  In  said  petlthw.  In  addition  to  the 
facts  averred  in  the  tniglnal  bill,  that  aftrr 
the  mortgage  was  executed  by  Amtila  Hos- 
kins and  John  Erharker  to  Charles  F.  Dout- 
blt, and  after  Amelia  Hoskins  and  John  Er- 
harker transferred  the  innperty  included  fn 
the  mortgage  to  Freodi  Nabors,  the  said 
French  Natxnv  and  his  wlfe^  on  Novemba  29, 
1888,  aecuted  to  petldoner,  Frank  Nelson, 
Jr.,  a  mortgage  oa  said  property  to  secure 
an  indebtedness  due  from  said  French  Nabors 
to  the  petitioner.  It  was  then  avwred  in  said 
petition  Qiat  the  petitioner,  Frank  Ndson,  Jr., 
had  disaffirmed  the  sale  made  by  Doutblt  un- 
Aer  the  mortgage  executed  to  bim,  and  had 
tendered  to  said  Douthit  the  amount  paid  by 
him  on  said  mortgage  indebtedness,  together 
with  the  interest  and  all  lawful  charges, -but 
that  said  Douthit  had  refused  to  accept  said 
amount  and  had  refused  to  permit  the  peti- 
tions to  redeem  said  property.  The  prayer 
of  the  petition  was  that  the  said  Frank  Nel- 
son be  made  a  party  to  said  suit  and  that 
upon  the  final  hearing  of  the  cause  a  decree 
be  rendered  declaring  the  sale  made  by  said 
Douthit  null  and  void  so  far  as  the  petitlKmer 
was  concerned;  that  the  amount  due  said 
Doutblt  upon  the  mortgage  debt  be  ascer- 
tained; and  that  upon  the  petitioner,  as  Jun< 
lor  mortgagee,  paying  the  amount  so  ascer* 
talned  to  said  Douthit,  he  be  permitted  to 
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redeem  aaM  property  trom  under  nld  mort* 
gage.  The  other  faets  of  On  csm  ale  snffl.- 
elently  stated  la  the  optolon.  Oa  the  final 
BDhmfsshm  ot  the  cetue  on  the  plecdlnga  and 
proof,  the  obancdior  rendered  a  decree  grant- 
ing the  relief  prayed  for  hy  Frank  Ntison, 
It.,  In  htfl  petition,  ^ectnatlng  Nelson's  equi- 
ty of  redemption.  The  respondent  DonOilt 
proeccntea  the  present  appeal,  and  assfgna  aa 
error  the  decree  of  the  chancellor  overruling 
his  motion  to  strike  the  petition  of  Frank 
Nelson  for  faiterreDdon  from  the  flle^  and  also 
the  final  decree  grantlDg  the  r^lef  prayed  by 
the  petitions. 

Logan  &  Yande  Oraaff  and  A.  LaCsdy,  for 
appelant  Knox,  Bowte  A  Blacfcnmi, 
Browne  A  Leeper,  and  W.  8.  Gary,  ftnr  aih 
peUeea. 

McCLCLLAN.  a  3.  The  pleading  of  Vtank 
Nelson,  whereby  he  song^t  to  intervene  and 
be  made  a  {nrty  to  the  pending  salt  ot  the 
PWS0D81  representatlres  ot  French  Nabors, 
deceased,  against  Charles  F.  DootMt,  Is  In- 
differently called  a  ^'petition"  and  a  ''Ull" 
In  the  case.  It  is  of  little  momoit  whether 
It  was  tte  one  ot  Ihe  other,  since,  whettier 
It  was  a  bill  m  a  petitlott,  we  ahall  aaanme 
for  the  paiposes  of  this  appeal  Oat  Ndaon 
had  tn*lglnalty  no  right  to  file  It  In  tiw  cause 
motioned,  and  no  right  to  Interrene  In  that 
cause  fOr  any  porpoae.  Tet  tbe  partlee  to 
that  cause  had  the  right  and  power  to  waire 
their  objections  to  hk  thus  coming  tarts  Che 
case,  to  admit  and  recrtrw  Um  ^a  a  iiarty 
to  U;  and  to  tttlgate  the  eqrutty  «et  vp  in  his 
blU,  and  to  have  it  determined  1m  and  as  a 
part  of  the  ault  already  pending.  And  lUa 
they  anqt^sdonably  dM.  The  comgiafnants 
In  the  original  bOl,  npoi  the  flUng  of  this 
bai  or  petltiim  by  Nelaon,  at  once  amrwered 
It,  admitting  all  tts  aTermeaita.  And  Doothlt, 
the  reapondent  to  the  original  bin,  soon  after- 
wards also  answered  it,  Incorporating  In  Ua 
answCT  a  demurrer  which  did  not  challenge 
Nelson's  right  to  thus  come  Into  ttie  case, 
but  to  the  contrary,  assumed  the  right  aa 
bis  part  to  bare  the  case  made  by  bis  peti- 
tion entertained  and  determined  In  thla  Utl- 
gatlott,  and  challenged  the  sufficiency  of  bis 
petitloii  to  present  his  alleged  abstract  equl^. 
And  some  months  later  Douthlt  moved  to  dla- 
nUss  Nelson's  bill  or  petition,  not  because  he 
had  no  tight  to  file  It  In  the  cause,  but  on 
the  ground  that  Itt  aTermenta  made  no  eaae 
for  the  equitable  relief  he  sought  This 
motion  was  made  on  September  S,  1898.  On 
that  day  there  was  a  anbmlssloa  upon  It, 
and  on  Douthll^s  demurro-  to  the  petition  for 
Intorrentlon,  and  both  the  motion  and  the 
dnnarrer  were  ovenuled.  Borne  months  aft- 
er this,  via.,  on  Miirch  9,  1889,  after  Ndson 
had  been  recognized  as  a  party  to  the  cause 
to  the  way  we  have  Indicated  for  a  year,  and 
after  the  evidence  had  an  been  Wiko,  and 
when  the  cause  was  ready  for  submlBBlon  for 
final  decree  upon  the  alleged  rights  of  said 


Ntison  set  up  tat  Us  petMon  or  Ml  for  to- 
terventlOB,  the  reqKmdent  Dontfalt  for  the 
first  time  objected  to  Ndaoif  ■  comtaig  Intei,  or, 
ru'ttier,  btfng  In,  the  cause  as  a  party,  and 
filed  a  motion  "to  vtrfte  the  petition  of  the 
said  lYank  N^son  for  the  Intervention  from 
the  file  for  the  reason  that  If  he  has  any 
rlgfata  as  stated  In  old  petition,  be  can  only 
assert  them  hy  indq^aOent  bm,  and  not  by 
petition,  as  he  undertakea  In  this  case,  and 
beeatne  there  Is  no  fund  to  Oifs  raoae  being 
admlntotered  by  tbt  court  In  which  the  said 
petitioner  is  toterested."  hi  our  cfilnion,  ttals 
notion  came  too  lato,  and  the  dmncery  court 
.prapeity  proeeeided  to  the  adJuOloitton  tit 
NdsodTs  righto  Just  as  !f  be  bad  prepoonded 
them  in  an  original  bUL  fflbson  ▼.  FBrultme 
Oo.,  80  Ala.  387,  11  Boolb.  806;  Smith  v. 
Alenader,  ST  Ala.  S87, «  Soofli.  U. 

This  petition  or  bOl  eacfalMted  by  Nelaon 
showed  that  he  h^  the  equity  «f  redemption 
In  the  property  mortgaged  by  Erbarto-  et  aL 
to  Doutblt;  that  Douthlt  to  attemptlne  a  fore- 
dosnre  of  Otat  mortgage  bad  purchased  at  the 
sale  under  the  poww  thereto  contained:  that 
said  Douthlt  had  no  anttaorfty  to  purchase  at 
said  sale;  that,  of  coasequ»ice,  Nelson  had 
a  right  to  dteafflrm  said  transaction  at  any 
time  wlthto  two  years,  and  thereupw  to 
treat  ttie  mortgage  to  Douthtt  aa  stUl  subalst- 
Ing,  and  to  redeem  the  land  by  paying  the 
mortgage  debt  «tc.:  that  wfthto  two  years 
after  the  said  sale  Nelson  did  dlaafflnn  aald 
attempted  foredwure^  and  made  a  tender  to 
DoBthN  of  tbe  siun  noceeaary  for  ndemp- 
tlon;  fliat  tbe  tender  was  nott  aeceptad;  ttaat 
the'  petitioner  baa  ever  alnce  been  ready  to 
pay  oC  tbe  mortgsve;  etc  and  tbe  peMtlaMr 
offoB  now  to  pay  It  oft  and  to  do  eqidty. 
€tc  Xbese  facta  presented  a  case  of  aaaaon- 
able  dlaaffinaaaee  at  ttaa  aale  ud  ymcbase 
by  Douthtt,  the  decflanrtian  «C  dtaaflfrmance 
accompanied  by  a  trader  Tor  redemption  bav- 
tog  been  made  within  two  years  from  the 
sale,  and  for  a  decree  of  redemption  by  tiie 
chancery  court  (Ehaell  Watson,  88  Ala.  tKK 
128,  S  South,  aou);  and  the  donntrer  and 
motkm  to  dlamlaa  toterpoaed  1^  tbe  reapond- 
ent Doutblt  were  jroperiy  overruled. 

The  case  thus  made  for  Nblson  waa  taxp- 
ported  by  the  evidmce.  It  Is  made  to  dear^ 
ly  appear  that  he  seasonably  announoed  to 
Douthlt  Ma  election  to  disaffirm  the  sale  and 
purchase  by  the  latter  and  to  redeem  from 
the  mortgage  held  by  him,  and  Oat  this  dec- 
laration waa  accompanied  by  what  was  in 
legal  effect  a  tender  of  the  amount  of  money 
due  to  Douthlt  and  claimed  by  him  under 
the  mortgage.  Douthlt  denied  his  right  to  re- 
deem, and  declined  to  aoc^t  the  tender.  His 
right  to  redeem  at  that  time  as  Junior  mort- 
gagee was  undoubted.  On  this  state  of  aver- 
ment and  proat,  the  chancery  cooxt  was  en- 
tirely Justlfled  in  tbe  decree  rendoed  effectu- 
ating Nel8on*B  equi^  of  redemption. 

Tbe  evidence  relied  on  before  the  ^anctf- 
lar  to  support  the  exertion  of  reaipondent  to 
the  register's  repcfft  was  noted  to  tbe  ezc^ 
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tbm  xvftfRDce  tn  eertaln  pages  itf  tin 
w¥ltt«n  tcBtftnoiiy  tbcn  before  ttie  co  vt  The 
pagtoc  OiOB  qkmS  Id  reftreKe  im  not  pr»- 
MTWA  ta  O*  tmuo^t  beOve  and  tt  It 
Bot  pncticiM*  fior  na  to  zerlew  tb*  conchi- 
■Ion  of  the  dwnecUor,  since  we  are  iM»t  ce»- 
tRlBl7  advised  u  to  tike  evMaaos  iqmi  nUcb 
bUi  ondnilf  was  KBehsa.  Tkktof  fbe 
■tataBsnt  mads  to  tfte  neeptiM  aa  Indicating 
what  flw  evidence  was,  we  an  not  prepared 
to  Bay  Ibat  Oc  itpert  of  the  nglslcr  is  plato- 
ly  and  fslvaMy  ^rrnuona  Spwrt-—n  t.  Bni- 
lesfln,  aas  Ala.  078.  «St,  ST  Qawth.  KB. 
Tke  4aen>  of  tte  chancery-  eonrt  moat  be 


SHAftFB;  J.  (disseattog).  Am  I  vadeiBtand 
Hxm  dstliii  annameed  In  Birria  t.  Miller,  Tl 
Ala.  Ooepar  t.  Hcnaby,  Id.  62,  Thonu 
V.  Jeoes.  84  Ala.  803,  4  Sooth.  370;  McCaU 
llaah,  8»  Ala.  487,  7  Sooth.  770.  18  Am. 
8t  Bap.  145,  and  Undied  cases,  the  dlaafflrm> 
anoe  tieatad  irf  to  the  maJorlQ'  oplnloa  can 
be  DMAs  only  tbreagh  a  court  of  duuwery. 
and  ladKa  will  be  imputed  to  him  who  seeks 
to  aroid  the  sale  If  be  thereafter  waits  limg- 
er  than  two  years  to  sue.  The  sale  Mads  the 
parcbartac  mortg^ie^  entltleB  him  to  poasee- 
aioB,  and  eKtlngiilwhPS  the  debt  to  tte  amount 
of  Us  bU.  It  cats  off  the  equity  of  redemp- 
ttaa^  and  at  lew  leaToa  ito  ownar  only  the 
■tatatory  dgtit  to  ledtem.  Cbfldreaa  t.  lioa- 
ette,  54  Ala.  ai7,  and  antborittea  snpra.  His 
xieU  to  dtoalHini  vriav  from  a  AacMae 
racogniaad  and.  anUed  atoe  to  aamrta  of 
e«dty,  wUch  hold  the  power  ta  aett  aa  a 
touat,  8m4  an  aamtharlBea  parAaoo  b|r  tte 
traatae  ait  hla  am  aal»  as  ptaawiBttoelT  nn- 
falr  and  a.  ftwad  oa  the  dghto  of  tho  SMsfe- 
sagflc  In  my  eplntfn.  than  I*  ao>  pvlDdfta, 
either  legal,  ok  cvltabtet  whMi  empowers 
tha  morfegftgoE  er  hi*  T«ndee»  by  tito  mere 
pMBOBsl  Section  and  teadsr,  to  revlTe  and 
oontinne  Indefinitely  the  equity  of  redemp- 
tUnB.  Tberotote  I  do  not  concur  In  thto  de- 
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WATICINS  T.  8TATB.t 
(Sopruoe  Court  of  Alabama.    June  S,  1902.) 

•HAVSLAUOHTKR— VBRDI(7P-VSmRB~SKC0NO- 
ARY  SVIDKNCB-^STRUCTIONS. 

1.  A  TcnUct  Of  "guilty  of  manBlaoghter,"  and 
fixing  the  puuislunant  at  five  jreors  in  the  peni- 
tentiary. Is  a  nifllclent  findlne  of  manslaughter 
in  the  first  degvee;  the  pnnlaQment  being  witli<- 
in  the  Hinits  ued  tbr  it,  while  Imprisonment  of 
only  one  year  is  allowed  tor  manslanghter  hi 
the  second  degree. 

2.  The  Tenire  cannot  be  quashed  because  a 
person  whose  name  appeared  thereon  was  dead 
when  the  renire  was  drawn;  it  not  being  known 
to  the  court  at  the  time  of  the  drawing^  and  no 
frand  hy  whidi  Hie  name  was  pot  on  the  list 
appeariag. 

^  Rehearini  dc&M  Jnn*  tt,  1902. 


3:  K.,  an  absent  wltuess,  b  not  shewn  to  be 

Sermaneotlf  absent  from  taa.  state,  or  for  so  la- 
efioite  timer  se  ss  to  allow  of  secsadaxx  evi- 
dence, conaiBting  of  what  SL  testified  to  on  the 
preliminarT  trial;  a  witness  merely  testifying 
that  K.  toM  him  he  was  going  oat  of  the  state 
to  work  at  a  certain  place,  and  was  eaiag  to 
stay  there  till  the  case  was  over,  and  tiiat  some 
one  told  liim  a  few  days  before  that  K.  was 
at  such  place. 

4k  The  eapieasloBi  "naseaaUr  wlAiHit  faailf 
la  a  requested  ctiarge  on  s^-defanaa  dMS>  not 
BuScIentl;  hypothesize  freednn  fnan  tanlt  In 
bringing  on  the  difflcafty. 

6.  A  requested  chavgv  that  if  fbe  Jary  bdlarpe 
that  dtfendsnt  did  nst  bring  ea  the  dUQcidty, 
and  that  deceased  had  preriDnsly  made  threats 
to  dettendant*s  fcuowleogei  and  deceased  ad> 
ranced  on  dirfevdant  in  a  threeteninK-  manoM', 
and  tibere  was  spyarently  no  ressonabte  nsds 
of  escape,  dsfitadsM  had  a  ti^^ht  to  sImm*  ficst, 
b  erroneous  &t  not  submlttuig  to  the  jury 
whettrer  the  fhcts  were  svfltefeat  to  show  In^ 
SBsnent  peril  to  tif*  or  limK 

6.  A  requested  charge  that  defndsat  was 
justified  In  shooting  if  be  did  so  on  the  well- 
grounded  belief  that  It  was  necessary  to  ssts 
himself  from  great  bodily  hana^  Is  crroneeos 
in  ignorhiK  freedoai  Iroa  fault  In  halagtog  en 
the  difflctilty. 

7.  A  requested  charge  that  good  character  is 
a  good  thing  to  hsre,  and  when  defendant 
proves  that  be  had  a  good  character,  die  farj 
shonid  look  at  this  fact  In  coAoectiea  with  all 
the  other  CTidence,  and  acquit,  if  on  tho  whole 
eridence  they  do  not  have  an  abiding  conrlc- 
tion  that  he  Is  guilty,  is  properly  refused  as 
argumentatlTe,  and  bytog  wtwaa  en  a  stogie 
fact. 

8.  Beaoested  dtarges  that  If  the  iory  belien 
the  erioeneet  W.  was  the  goest  of  B.,  and*  tiiqr 
must  And  W.  was  tree  froos  fludt  to  hrlagtog 
m  tha  dUBanlty*  Insada  thai  laovfaMa  of  the 
Iniy. 

Appeai  ftom  cNjr  tomt  of  Xohttet  <k  J. 
Senmea,  Jndga^ 

Garto-  Watkfaw  una  omvletod  of  van- 
riatighrtor,  aatd  avpeals.  AfflaatA. 

Upon  tt»  arraignment  of  tiw  def  mdhnt,  the 
court  orrlered  that  IW  Jurors  fhcludlBg-  the 
regolar  panel  be  summoned  to  appear  ftum 
which  the  Jury  was  to  be  dtawn  for  the  trial 
of  the  defendanto.  The  ^ftadant  moTed 
the  court  to  quash  the  renhv  upon  the 
ground  that  Sylrester  J.  Rmndl,  whose  name 
appears  upon  the  list  of  Jorors  serred  upon 
the  dt>fendant  was  not  llTlng^  at  the  time  the 
said  Jury  was  drawn,  and  that,  therefore  the 
order  of  the  court  requiring  100  Jurors  to  be 
drawn  for  the  trial  of  this  cause  had  not  been 
complied  -with.  Upon  the  hearing  of  this 
motion,  It  was  shown  that  the  venire  drawn 
to  try  said  caase  contained  100  names,  one  of 
which  was  the  name  of  Sylvester  J.  Btnsell; 
that  said  Russell  died  after  his  name  was 
pot  to  the  Jtury  box  by  the  Jury  eommisslon- 
ers,  and  that  his  death  occurred  between  the 
time  ot  placing  his  name  to  the  Jury  box  and 
Hie  drawtog  of  his  name  as  a  Juror  to  sore 
to  this  case.  The  motion  to  qnash  was  orer^ 
ruled,  and  tiierenpon  the  defendant  dnly  ex- 
cepted. 

The  evidence  for  the  state  tended  to  riiow 
Oat  the  kHltog  of  Winte  Brown  by  the  de- 
fendant. Carter  Watklns,  waa  not  to  aelf-de- 

Tfc  8m  HoDlclds,  vol.  H,  Cnt  Die  |  CM. 
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tense,  but  that  Brown  wai  killed  hy  Watklna 
without  provocation. 

The  evidence  tor  the  defendant  tended  to 
show  that  the  kllllDg  was  In  selt-detense. 
There  was  also  evidence  Introduced  hj  the 
deCeadant  toidlng  to  show  that  he  was  a 
man  of  good  character. 

The  defendant  sought  to  lay  a  predicate  tor 
the  Introdnctlon  of  secoDdary  evidence  of 
what  Oray  Kemp  testified  to  om  the  prelimi- 
nary trial  ot  the  defendant  the  pur^ 
pose  ot  laying  a  i^edlcate  one  John  Simmons 
was  introduced  as  a  witness  who  testified 
that  he  thouj^t  he  knew  where  Kemp  was, 
that  the  last  time  he  saw  him  was  at  Clt- 
ronelle  In  Mobile  county,  when  he  was  leav- 
ing, and  that  Kemp  told  him  he  was  going  to 
vt-ork  at  a  certain  designated  place  In  Missis- 
sippi, and  was  going  to  stay  until  the  case 
was  over.  On  cross-examination,  this  wit- 
ness testified  that  he  did  not  know  whether 
said  Kemp  was  a  married  man,  or  whether 
he  intended  to  live  in  Mississippi  all  the 
time,  but  that  be  stated  that  be  was  going  to 
stay  in  Mississippi  until  after  this  case  was 
finished.  That  be  could  not  swear  of  bis  own 
knowledge  that  be  was  In  Mississippi,  but 
that  be  thought  so,  and  some  person  told  bim 
a  few  days  before  that  Kemp  was  in  Missis- 
sippi. Upon  this  testimony  the  court  refused 
to  allow  the  witness,  before  whom  the  pre- 
liminary trial  was  bad,  to  testify  to  what  wit- 
ness Kemp  swore  on  the  preliminary  trial. 
And  to  this  ruling  the  witness  duly  excepted. 

The  defendant  requested  the  court  to  give 
to  the  Jury  the  following  written  charges,  and 
separately  excepted  to  the  court's  refusal  to 
give  each  of  them  as  asked:  "(1)  The  court 
charges  the  Jury  that  IF  the  defendant  was 
reasonably  without  fault  in  bringing  on  the 
difficulty  and  at  the  time  of  the  homicide 
there  appeared  so  apparently  as  to  lead  a 
reasonable  mind  to  the  belief  that  it  actually 
existed,  a  present,  imperious  and  impending 
necessity  In  order  to  save  himself  from  great 
bodily  harm  to  kill  the  deceased,  then  be  had 
the  right  to  shoot  the  deceased,  and  the  Jury 
Qiiist  acquit  him  on  the  ground  of  self-de- 
fense. (2)  If  the  jury  believe  from  the  evi- 
dence that  defendant  did  not  bring  on,  pro- 
voke or  encourage  the  difficulty,  and  that  the 
deceased  had  previously  made  threats  which 
bad  been  communicated  to  the  defendant  at 
the  time  of  the  difficulty,  and  the  deceased 
advanced  upon  the  defendant  in  a  threaten- 
ing manner  and  started  for  defendant  and  at 
the  time  there  was  to  all  appearance  no  rea- 
sonable mode  of  escape  without  Increasing 
defendant's  peril,  then  defendant  was  author- 
ized to  anticipate  the  deceased  and  shoot 
first,  having  the  right  to  act  upon  the  reason- 
able appearance  of  things.  (3)  The  court 
charges  the  Jury  that  the  appearance  of  the 
danger  of  loss  of  life  or  of  great  bodily  barm, 
which  will  Justify  one  In  taking  human  life, 
need  not  be  actual  or  real,  if  tbey  are  such' 
as  to  create  In  the  mind  of  the  slayer  the  rea- 


sonable belief  that  It  la  necessary  to  strike 
or  slumt  his  assailant  In  cNrder  to  aaTe  him- 
self from  great  bodily  harm  or  loss  of  Us 
own  lite;  and  acting  iqton  this  reasonable  be- 
lief. If  he  strikes  or  dioots  and  deatJi  enanes, 
this  would  not  be  manriangbter,  but  would 
be  justifiable  or  excnaable  homldde;  and  If 
you  believe  from  all  the  evidence  in  the  case 
now  before  you,  that  defendant  shot  and  kill- 
ed the  deceased  upon  the  well-groanded  be- 
lief that  it  wo  necessary  to  do  so  In  order 
to  save  hl^f'^  from  great  bodily  harm,  or 
from  death,  then  tt  Is  your  duty  to  acquit  the 
defendant  (4)  A  homicide  committed  nndw 
such  circumstances  sorroundhig  the  poaon 
charged  there\t^tb  at  the  time  ot  the  fatal 
act  as  to  create  In  his  mind  a  reaatmable  be- 
lief, well  founded  and  honesty  entotalned  of 
bis  ovm  present  and  immediate  Imminent 
peril,  and  of  the  urgent  necessity  to  take  the 
life  of  his  assailant,  as  the  only  altematlTe 
of  saving  bis  own  or  of  preventing  the  in- 
fliction upon  his  pawn  of  great  bodily  harm. 
It  is  homicide  committed  in  self-defensfc  <5) 
The  court  charges  the  jury  that  good  char- 
acter may,  when  taken  In  connection  with  aU 
the  other  evidence  In  the  case,  be  sufficient  to 
raise  a  reasonable  doubt  of  defendant* a  gnllt 

(6)  The  court  charges  the  jury  that  good 
character  Is  a  good  thing  to  have^  and  when 
the  defendant  proves  that  he  had  a  good  char- 
acter, the  jury  ehould  look  at  this  fact  In 
connection  with  all  the  other  evidence  in  the 
case,  and  If  upon  the  whole  evidoice  tbey  do 
not  have  an  abiding  conviction  that  the  de- 
fendant Is  guilty,  they  should  acquit  him. 

(7)  If  the  prisoner  has  proved  a  good  char- 
acter as  a  man  of  peace,  the  law  says  that 
such  good  character  may  be  sufficient  to  gen- 
wate  a  reasonable  doubt  of  his  gnllt,  al- 
though no  such  doubt  exists  but  for  such 
good  character.  (8)  Before  the  jury  can  con- 
vict the  defendant  they  must  be  satisfied  to  a 
moral  certainty  not  only  that  the  proof  la 
consistent  with  the  d^endant'a  gnllt  but  that 
It  is  wholly  iDconsIstCTt  vrlth  ev^  other 
rational  conclusion,  and  unless  the  Jury  are 
so  convinced  by  the  evidence,  of  the  defend- 
ant's guilt  that  they  would  rach  venture  to 
act  upon  that  decision  in  matters  of  the  high- 
est concern  and  importance  to  his  own  In- 
terest, then  they  must  find  the  defendant  not 
guilty.  (9)  If  you  believe  from  the  evidence 
that  Henry  Thomas  and  Cart»  Watklns  were 
at  the  dwelling  bouse  of  Jack  Russell  by  IdtI- 
tation  of  the  owner  or  occupant  of  such 
house,  and  that  Tom  Warren  and  Willie 
Brown  were  trespassran  at  said  house  at  the 
time  of  the  killing,  then  what  the  court  has 
said  to  you  in  reference  to  the  dntj^ot  the 
defendant  to  retreat  has  no  application  In 
this  case,  and  the  court  now  charges  you,  that 
If  you  believe  from  the  evidence  that  at  tbe 
time  tbe  fatal  shot  was  fired,  that  Tom  War- 
ren and  Willie  Brown  were  making  an  as- 
sault upon  any  of  the  occuimnts  of  said  bouse, 
then  the  d^endanto  bad  a  right  to  strike  and 
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kill  If  necessary  to  protect  themselTes,  or  el* 
tber  one  of  them,  at  any  member  ot  the 
bousebold  from  the  assault  (10)  Good  chai^ 
acter  may  generate  a  reasonable  donbt  In 
cases  wbere  wltbont  sDcb  proof  the  Jury 
would  be  satisfied  beyond  a  doubt  of  the  guilt 
of  the  defendant  (11)  If  the  Jury  bellere  the 
eTlden<%  In  tfab  case,  Carta  WatUns  was 
the  goeat  ot  Jack  Russell  at  flie  time  of  the 
fatal  dlfflcolty*  <12)  The  court  charges  the 
Jury  that  If  th^  believe  the  evidence  in  this 
case  they  must  find  that  the  defendant  Carter 
Watklns  was^frte  from  fault  In  bi^Uiglng  on 
tbe  difficult.  <13)  The  court  charges  the 
Jury  that  if  ttiey  bellere  the  erldence  In  tiUs 
case  Oartw  Watklu  was  at  the  time  of  tbe 
shooting  Uie  guest  of  Jack  Bussell  and  If  free 
ttom  fault  In  bringing  on  the  fatal  ^fficnlty, 
and  vas  feloniously  assaulted  or  threatened 
with  a  felonious  assault  he  conld  stand  bis 
ground  and  repel  such  sssanlt  with  such 
force  as  to  a  reasonable  mind  appeared  neces- 
sary evtia  to  the  taking  of  life.** 

After  consldwlng  the  case,  the  Jury  rs> 
turned  the  following  verdict:  **We  the  Jury 
find  the  defendant  Carter  WatUna,  guilty  <^ 
manslaughter  and  fix  the  punishment  at  five 
years  In  the  penitentiary,  and  ws  tbe  jury 
find  tbe  defendant  Henry  Thomas  not 
guilty." 

Upon  this  verdict  tbe  court  rendered  a 
Judgment  of  conviction  of  manslaughto',  and 
sentenced  tbe  defendant  Wattlna  to  Imprison- 
ment In  tbe  penitentiary  for  five  yeara. 

Bromberg  &  Hall,  for  appellant  Gbas.  O. 
Browne,  Atty.  Oen.,  for  tbe  State. 

HARALSON.  J.  Tbe  Code  (sectfim  4867) 
provides,  that  "wboi  tbe  Jury  finda  tbe  de- 
fendant guilty  under  an  indictment  for  mur- 
der, they  must  ascertain,  by  th^  verdict 
whether  it  Is  murder  In  tbe  flxst  or  second 
degree"  etc.  This  is  for  the  resson,-  that 
the  statute,  few  tbe  purpose  of  adjunttng  the 
pnnlgbment  mskes  murders  at  common  law 
of  a  cwtsin  cUss,  murders  in  tiie  first  degree, 
and  sH  ofliers  murders  In  the  second  degree, 
sfllxing  the  penalty  of  those  in  tiie  first  de- 
gree, at  death  or  imprisonment  for  Ufe  In 
the  pmltentlary,  at  tbe  discretion  (tf  tbe  Jury, 
and  tat  those  falling  within  the  second  de- 
gresi,  at  not  less  than  10  years,  at  the  dis- 
cretUm  of  tbe  Jury.  8o^  It  has  bem  properly 
held,  that  a  geinal  verdict  of  guilty  under 
an  indictment  for  murder,  which  does  not 
ascertain  Its  degree,  wlU  not  sustain  a  Judg- 
moit  of  ccBivictlon.  Storey  v.  State,  71  Ala. 
S29l  But  the  statute  maites  no  sndi  require- 
ment as  to  manslaughter.  It  divides  that 
aSeoae  into  nuuulaugbter  In  the  first  and  sec- 
ond d^ree,  punlsbing  the  first  by  imprison* 
moat  In  Uis  penitmtiary  for  not  less  than  one 
nor  mors  than  tta  years,  and  tbe  sscond,  at 


Imivlsonment  In  tbe  county  JaU,  or  to  bard 
labor  for  the  county  for  not  more  than  one 
year,  and  may  also  be  fined,  not  more  than 
$500;  the  Imprisonment  in  each  instance,  to 
be  fixed  by  the  Jury.  Code^  H  486%  4802. 
Tbe  Jury  found  tbe  defendant  "guilty  of  man- 
slaughter" and  fixed  "the  punishment  at  five 
years  In  the  penitentiary."  This  verdict  was 
sufBcimt  to  show  that  the  Jury  found  the  de- 
fendant guflly  of  manslaugbter  in  tbe  first 
d^Te&  It  has  no  apidieation  to  mansbiugb* 
ter  in  the  second  degree.  Davis  v.  State,  52 
Ala.  8S7;  Anderson  v.  State,  65  Ala.  653; 
Wright  V.  State,  TO  Ala.  202;  Sampson  v. 
State,  107  Ala.  76^  18  South.  207. 

2.  niere  was  no  merit  in  the  motion  to 
Onash  the  vmlre,  because  one  of  tbe  persons 
whose  nsmes  appear  thereon  waa  dead  at  the 
time  the  rcEOlre  was  drairn.  There  waa  no 
evidence  that  Oils  fact  iras  known  to  the 
court  at  tbe  time  of  tiie  drawing,  or  of  any 
fraud  by  wUch  the  name  was  put  on  the 
list  Gibson  V.  State,  8»  Ala.  m,  8  South. 
88,  18  AuL  St  Rep.  86;  Walker  v.  State.  »1 
Ala.  76,  9  South.  87;  UobUe  Jury  law  (Acts 
ISMfiS,  p.  4S1, 1  2). 

t.  Under  the  evidence  we  cannot  bold  that 
Che  court  bdow  was  In  error,  in  hoUUng  that 
the  svldenee  adduced  was  not  sufilclent  to  al- 
low secondary  eridoMe  of  tbe  absent  wit- 
ness, Kemp,  an  the  ground  that  no  proper 
predicate  bad  been  laid  to  ohow  that  tbe  wit- 
ness ins  permanoitly  absent  from  tbe  state, 
or  for  an  indefinite  period.  Thompscm  v. 
State,  106  Ala.  67,  17  South.  613;  McMunn 
V.  State,  118  AU.  86,  21  Soutb.  418;  Dennis 
T.  States  118  Ala.  72.  28  South.  1002. 

4.  Tbe  first  charge  does  not  hypothesise 
freedom  frcon  fault  in  bringing  on  difficulty. 
Tbe  expression  "reasonably  without  faidt" 
in  doing  so,  Is  not  suffldeat 

Tbe  se«md  Is  erroneous  in  not  submltUng 
to,  but  wltiiholdlng  frcmi,  tbe  Jury  Qie  right 
to  determine  whether  the  fkcta  hypotbeslBed 
wwa  snfllcl«it  to  show  immlDeiit  peril  to  lite 
or  limb.  Gnmore  v.  State,  126  Ala.  22.  28 
South.  68B. 

The  Udrd  and  fourth  Ignwe  freedom  from 
fttult  In  bringing  on  dlflleulty. 

The  fifth  Is  duplicated  In  givoi  charges  18 
and  20;  tbe  sixth  Is  argumentative^  and  laya 
stress  upon  a  ringle  fact  as  do  the  sevenfli 
and  tentb,  which  also  predicate  reawmable 
doubt  upon  good  character  alone: 

The  eighth  has  more  than  once  been  con- 
demned by  us.  Rogers  v.  State.  117  Ala.  8, 
22  South.  666;  Amos  r.  State,  128  Ala.  54. 

The  ninth  Is  duplicated  In  given  charges  14. 
15  and  17.  and  tbe  deventb.  twelfth  and 
tblrtecmUi  were  eorreeOy  refused  as  Invasive 
of  tbe  province  of  the  Jury. 

Ko  error  appearing  tbe  Judgm^it  below  la 
affirmed. . 
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erty  -htaisebf,  nsit  account  to  tba  aorlvacor 
for  its  reasonable  rfntal  valoe. 

2>  A  mortgagee  In  posse&non  "wiro  renla  tfav 
landi  ii  vecMiitaUe  to  ihe  aKiitgisar  for  mts 
neaand,  d»qch  Abey  «BOMd  tlu  value  aC  tte 
uaa. 

3.  A  mortgagee  hi  possession  is  accountable 
to  the  msrtgngor  for  Isrss  of  ROts  and  pnriBlta 
team  hia  ^idiUnl  dafatdi  or  sroaa  negliccwo^ 
which  in  «aeb  •oaae  is  flailwe  ta  use  reaaooaUe 
cane  and  dillgeuce. 

4.  For  -waste  eoorndtted,  a  mortgagee  in  -pnB- 
sesrtoa  ii  liable  to,  Ihe  DMctgagar  to  tike  «zte>ft 
tlie  kuiiTs  raloe  U  tbenfcy  diuiiKiBbad. 

fi.  A  aertgagpo  in  passessioii  is  entitled  to 
credh,  as  against  the  mortgagor,  for  ezpendl- 
tnres  In  repairs  and  paying  tastes;  they  te  be 
dedadied  fMm  any  cdui^  ttr  xtntm  or  lass- 
rs;  hat  be  eanaat  iiane  csedil  lor  tatftrope- 
laeuta  as  diatiogulshed  trom  repairs. 

is.  A  mortgagee  lu  poBsesshm  Is  int  cfaars^ 
abl«  ii4th  an  fKravae  nots  ikpom  iai^rvt*' 
mtatm  mde  iiy  Um. 

Z.  Witile  «  mortgaeee'a  status  m  a  moct- 
gagee  In  possession  Is  not  altered,  bo  as  to  de- 
stroy fta  ri^rt  te  credit  as  agsTmrt  the  nwrt- 
gager  for  ns  proper  exacugitunea  in  that  ca- 
pacity,  by  its  sale  -at  tae  propcoty  to  otiiars. 
a/ter  its  V'ttldaUe  yarchasc  tbereef  at  its  -own 
sale  under  powtsr  in  the  mortgage,  it  cannot 
have  such  credR  for  repairs  -made  «Bfl  tasK* 
and  Iff  Its  readeea,  oot  ftr  it,  or  mt  Ita  oast, 
bat  tar  tbeir  own  sivfroisd  benefits 

&  The  cutiJug  and  taking  of  timber  from 
mortgaged  premises,  without  fte '  mortgagor^ 
consent,  by  persoaa  tm  wliom  the  morlssigee  la 
poaiBoiAen  aoid  the  land.,  after  its  voidable  pur- 
chaae  thereof  at  its  OWM  sale  under  power  in 
the  mortgage,  is  to  "be  treated,  ncA  as  profits 
reeetred  oy  It,  hat  aa  waalte  permitted,  a  aei 
committed,  flw  widsk  rnndk  atortgesea  is  Ira- 

9.  Where  a  mortgagee's  parchase  at  Its  owa 
sale  nnder  a  power  in  the  mortgage  was  void- 
able, becaaae  withoat  avthority,  and  )t  liFougbt 
suit  to  compel  the  assrtgagor  to  «leet  to  afina 
or  disaflirm  Ibe  aaie,  aad  she  elected  to  oMrm, 
but  afterwards,  ou  amendment  of  the  bill,  im- 
rmiiig  more  bnTtkmoBe  conditioDs  «■  Iver,  abe, 
as  ri)e  had  a  riebt,  witfadrow  aacb  dmcticm,  end 
dissffinaed  sacb  aaie,  the  auMtgagee  cenBo^ 
nftcr  such  election,  be  treated  as  in  possession 
under  a  bona  fide  but  mistaken  claim  of  owner- 
ship, w  aa  to  be  entitled  to  credit  («r  in^rave- 
jaeata,  or  to  the  pnteetioD  of  Coda,  |  1540i, 
pnjTiding  ihmt  p^sous  holdiag  possesion  lut- 
der  color  of  title,  in  good  faith,  are  not  respon- 
^ble  for  damagtn  or  rent  for  more  than  a  year 
before  commencement  of  the  suit. 
10.  While  a  Bort^gee'a  action  in  seUing  and 
transferring  possession  of  the  property,  after 
its  voidable  porcliaBe  thereof  at  its  own  sale 
nnder  power  in  the  mortgage,  amonnts  to  a  vol- 
untary abdication  of  its  duty  to  direct  the 
profits  towards  a  reduction  of  the  mortgage 
debt,  so  that  it  is  chargeable  as  for  willful 
default  in  obtaining  profits  dnrins  Its  giantee's 
occupation,  yet  it  cannot  be  held  liable  as  hav- 

*  Aebearlag  denied  Juoa  28,  UQL 


ittg  recfldved  the  amonnt  of  renta  made  a«d  le- 

tslned  by  its  grantee  on  his  own  acco unt- 
il. A  mortgagee  in  iKwaessicm,  while  entitled 
to  creAt,  as  agaiatft  tin  aiertgagor,  tor  nirta 
oast,  wtetbsr  of  tfam  «r  aionay,  aa  tbt  omua 
in  posacBEioo,  acting  prorideatiy,  would  neces- 
sarily be  subject  to  in  making  and  collecting 
profits.  Is  not  eofitled  to  greater  credit  be- 
cause, being  a  Dooresideat,  it  waa  coaopelled 
to  pay  ageats  for  atteutioo  to  the  reota. 
12.  Ihe  mortgagee  having  elected,  under  the 
terms  Of  the  mortgage  to  dedan  the  "whcde 
debt  4«e,  there  •efaoiiM  ba  earriad  Into  the  ac- 
eoant  between  Imbs  as  mortgagee  ia  poaaee- 
sioQ,  and  ttA  «nartga£Or,  as  part  of  the  mort- 
gage debt,  as  of  the  time  of  .such  declaiation. 
all  hiterest  then  accrued,  and  isctereat  on  yast- 
due  iataisat. 

U.  Undur  Gods,  f  706.  allowiag  amendment 
of  bill  before  final  decree,  it  may  be  amended 
before  such  time  'in  respect  of  Hmontit  datmed 
as  attoraey's  feea. 
li.  Under  abipalation  ia  asoitgage  far  aa  at- 
tOTAey's  tee  in  case  of  foreclosure^  serrices  in 
resisting  redemption  are  not  to  be  allowed  Tor 
except  m  far  as  neoeseary  to  callect  tke  mm 
malty  dae  on  the  Bortgace. 
15.  Tbnueh  a  cbaxweilor  juight  reoomnut  a 
matter  to  the  regieter  for  an  account,  because 
the  account  was  stated,  and  the  evidence  tAtm 
fay  bin,  under  wrong  directtona.  aad  becsuose  he 
TCported  the  facte  by  appeadiag  tikB  toetiiBOBj, 
it  is  in  the  crart'a  discretion  to  state  tlie  ac- 
count Itaelf. 

AfDpaaJ  from  city  court  ot  Montgomerr;  A. 
IX  Safxe,  Jadge. 

BUI  by  the  American  Freehold  Land  3iort- 
fafe  OuQi^iir  against  £abecca  M.  P<ril«rd. 
VxQm  tbe  decree,  both  parties  afpeaL  Ee- 
vecged. 

Knox  A  Bowte  and  Watbi,  Vroj  A  Caffey. 

far  apftellant  John  6.  Winter,  Geo.  F. 
Moore,  R.  &  Tea«n».  and  VL  F.  Jooes,  for  ap- 
pellee. 

SHABra,  J.  ftevml  questtom  arWag  in 
tills  suit  bave  been  pBsaed  m  by  this  cwatrt 
tm  Cormw  aptwala.  flee  nporta  of  tha  case 
in  fM  AU.  28ft,  10  BoiA.  8M;  12»  Ala.  1, 
fit  Bentb.  7M;  127  Ala.  237,  29  SoiA.  9*8. 
As  a  TeoBlt  of  Qose  adludioatloBS,  and  mXter 
the  iHBt  remandmeoit,  the  caae  stood  the 
^noety  -ecnirt  for  an  smenmtiog  between 
OMnpfaSoant  as  a  mntga^  hi  vosaearfom  ot 
■Bortgaged  taadi  and  dtoe  defendiut,  Bebeeca 
H.  PoHapd,  aa  a  pedesBptSoMr.  An  acewjat 
waa  stated  by  a  Bpeclal  regtata  to  wboua  t:b« 
(natter  -was  refctrod,  and  to  wboee  Tviwrt 
both  parties  *led  eaeeptioiiB.  One  ttem  re- 
ported on  c^onsteted  ot  attoraey's  fees  aHow- 
ed,  as  part  o(  the  mortgage  d^>t,  ander  «tfpn- 
latfons  In  the  mortgage,  and  oiade  the  aubjeet 
of  ertdence  taken  on  tbe  refereme.  Oa.  the 
bearing  ta  the  chancery  coort  ttie  origliul 
bin  was  against  objectton  amended,  ao  tts  to 
Inereawe  compIatnant^B  claim  for  attorney's 
Tees.  Thereupon,  after  snbmleBloB,  tbe  conrt. 
aft«r  ovemillng  some  ezeepthms  to  tfe«  re- 
port, and  snstalning  otbera,  restated  the  ac- 
count, and  rendered  a  decree  accordingly. 
From  that  decree,  both  parties  have  appealed. 

The  case  InvolTeB  rules  uanally  govemiug 
as  between  a  mortgagee  rlghtfolly  In  posses- 

1 16.  8m  Baaltf.  TOL  U,  CeaL^Dlg.  H  ^  SX?. 
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sion  of  lands  before  foreclosure,  and  a  mort* 
gagor  seeking  to  redeem,  which  we  state  so 
far  as  tbey  seem  to  be  applicable  here.  In 
tbe  absciu:e  of  gtipnlatlona  to  tlie  coutiary, 
the  mortgagee,  if  be  baa  naed  tUe  pi-opertjr 
talmself.  Biust  account  to  the  mortgagor  for 
Its  reasonable  rental  value.  U  be  rents  the 
land,  be  Is  acconntable  for  the  rents  received* 
tliougb  they  exceed  the  tbIik  of  the  use,  elnce 
be  Is  not  allowed  to  profit  from  rents  beyond 
tbelr  application  to  the  tnortgage  debt.  For 
loss  of  rents  and  profits,  he  Is  liable  to  the 
extent  the  loss  results  from  bis  willful  de- 
fatdt  or  gross  negMgence^  Trtalch  in  such  cases 
Is  defined  as  a  fallnre  to  use  reasonable  care 
and  dlUgence.  Greriutm  v.  Ware,  79  Ala. 
192;  Sloan  r.  FratfalDgbam,  72  Ala.  SS&i  r»aii- 
V.  Coka^  70  Ala.  aSO;  Butts  t.  Broughttm, 
72  Ala.  294.  For  waste  committed,  the  mort- 
gagee'B  nftMlty  to  measured  by  the  extent 
to  which  tbe  land's  value  Is  thereby  diminish- 
ed. Perdue  t.  Brooks,  86  Ala.  4BB,  6  SoutlL 
126.  The  mortgagee  Is  entttied  to  credit  for 
expendltBRS  In  maklDg  repairs  and  paying 
tazea,  and,  wh^e  there  are  charges  for  rents 
or  losses,  such  exp^iditures  Bboold  be  de- 
ducted from  tbose  barges.  Blum  t.  Mitdi- 
eiU.  S9  Ala.  B3S.  Tbe  mortgagee  la  not  allow- 
ed to  iBcrease  the  coM  eif  redeeming  by  rear 
MOD  of  tn^roTenaits  as  distinguished  fnun 
repairs,  or  to  be  charged  with  rents  or  rental 
Tolaet  in  so  far  as  they  r^esent  an  Increase 
fnun  sodi  lmp»T«Baita.  These  roles  are 
dediK^e  ttmn  tbe  decisions  of  this  nmrt 
abore  died,  togethtf  wltjk  the  following, 
among  other  anthorUlcs:  Adams  t.  Sayre, 
7ft  Ala.  SO»i  Doaier  t.  MiteheU,  65  Ala.  611; 
Barron  t.  Faolltaig,  88  Ala.  292;  Bogan  t. 
Stmuh  1  Ala.  496, 3S  An.  Dec  S9. 

BMontng  to  this  caac^  we  state  at  tlw  ant- 
set  our  oendnslon  that  «rors  have  entered 
into  the  accounting  to  an  estent  that  renders 
necaawfy  a  reranal  oC  tbe  dcciee  and  a  re- 
.  nandttcnt  (or  a  nstatement  of  the  account. 
Fmttfnl  of  error  prejudicial  to  the  respond- 
ent Mrs.  PoBaid  vas  tiie  theoiyi  adopted  by 
the  Mai  oourt,  that  the  complainant  mort- 
gage  company  wae  entitled  to  credits  for  re- 
pairs of  the  mortgage  property  and  taxes 
paid  toereoD  by  lis  vendes,  HL  &  ArsslstBad, 
and  his  vendee,  B.  I*  ArmMead,  while  they 
rcspccUrc^  held  pessesskm  s«  such  rendees. 
While  osmiOahiaBfs  sale  vt  the  lands  after 
Ito  -vokfaible  purchase  did  not  after  Its  status 
as  a  mortgsgee  in  possession  so  as  to  destn^ 
Its  right  to  credit  for  its  expenditures  ^wper- 
ly  made  In  that  capacity,  there  to  no  rule 
<3t  law  «  evUty  whereby  tt  can  be  given  toe 
bfoeAt  ot  cBVcaditxRea  by  othcra.  ii^tpsrent- 
ly,  the  Armlstcada,  after  their  respcctlTe  pnr- 
cfaams,  saaie  repafers.  and  paid  taxes,  not  for 
ceo^lalaant,  but  tor  tfadr  own  sopposed  beft- 
«At  and.  s»  far  as  a»ean^  omplatoant  baa 
been  at  n»  eoat  therefor.  Its  dalm  for  cred- 
its thvefor  stands  on  no  better  tooting  tbaa 
woold  a  datan  fcr  like  «qwndltorcs  by  a 
U'cspasstf. 

Aa  against  tlit  convlainant  mortgage  con- 


pacy,  there  was  error  la  chargli^  it  with 
Itnns,  amouutiug  to  $561,  as  mwey  received 
by  the  Armisteads  from  the  sale  of  timber 
cat  from  the  lauds.  The  cutting  and  taking 
of  timber  from  the  premises  without  the 
mortgagw'a  consent  should  have  been  treated 
as  waste  permitted.  If  not  committed,  for 
which  the  mortgage  company  was  responsl- 
bto,  but  not  aa  ij^oflta  received  by  It  Its  re- 
sponBlbUlty  tor  waato  la  measurable,  not  by 
what  was  received  from  sales  of  tbe  timber, 
bat  by  the  deftredatlon  caused  In  the  ralne 
ot  the  land  Its  having  been  denuded  of  the 
timber.  Perdue  v.  %ooks.  8fi  Ala.  468,  ft 
South.  126,  What  sncb  doireelatlon  amoanta 
to  the  evidence  In  thto  record  faUs  to  show. 

Aa  shown  to  Dealer  r.  Mitchell,  Orceham 
V.  Wsre^  and  Blosa  t.  Vtotolngkaa,  aopra, 
ratoa  diflattaff'  from  tboas  we  have  atoted  are 
am^lcable  where  the  possessicn  haa  been  held, 
and  imifforemento  made^  by  a  moMgagea  or 
a  tUrd  praaon  under  a  bona  fids,  bat  mis- 
taken, daim  at  ownarsiito>  It  la  bare  ca»- 
tended  that  after  toe  mortgagor,  Mrs.  Psl- 
lard,  flsat  answered  tte  bin,  eigresstog  her 
eleetf  OB  to  affirm  the  pmduto*  made  by  coss- 
rfalnant  at  ito  own  aalc,  it  had  a  rii^t  to  aa- 
snme  that  fltoctkn  ww  laaL  and  toit  toera- 
fore,  tt  ought  to  be  treated  aa  a  tjona  Me 
dalmant  of  ownertfi^  and  aa  batog-  entltM 
to  the  benefit  to  the  aeoeaatlng,  of  Improve- 
mento  ataoe  mads;  and  also  to  bava  gretcctlMi 
under  aactlOBlB40  of  the  Cod^  wbitA  prvrtdas 
that  ''persona  hMOag  poasessloo  undsr  coka 
€i  tltla  to  goad  toith,  an  not  raqpoosiUa  tar 
dsmagea  or  rait  far  man  than  «ne  year  ba- 
fen  tbe  eommeneemept  at  toe  atot**  nal 
coBtentloB  eannot  be  aoatataed.  As  was  hM 
on  toe  first  appeal,  Mrs.  Pollard  had  a  right 
to  wltbdrftw  that  election,  and  dlaaJBrm  toe 
foredoanra  aale  after  toe  terma  uyon  wltfeh 
the  bill  first  invoked  her  action  were  chained 
by  toe  bin*a  amendment,  to  otom  move  bat^ 
densome.  This,  the  mortgage  company  was 
bound  to  have  known,  and  thanCore  It  can- 
not escape  aecoimtoblUty,  aa  a  mortgagee  to 
poaseesloB,  upon  tbe  thcoir  toat  Ito  purdiase 
had  been  affirmed,  or  by  reaaoo  Ito  liavtog 
add  tbe  landa  to  Armlatead.  Ito  action  to 
transfeirlag  possaseion  to  AnmstMd  aa  ven- 
dee carried  to  him  the  right,  u  between  them, 
to  ODUBCt  rtiiito  tar  Uma^  and  amounted  to 
a  voluntary  abdication  of  the  duty  Impeaed 
by  its  retotlen  to  the  mwtodgor  to  respect 
at  dimctb^;  proflto  «<  toe  landa  towaida  a 
reduction  of  the  nwr^ge  debt  It  to  toere- 
fete  Justly  dwrgeaMe  as  tor  willful  dtfanit 
to  obtointog  jKoflts  durtog  Armtotead's  oc- 
cupation, and  1«  not  entitled  to  credit  for  Im- 
provonento.  On  toe  oGter  hand,  toe  com- 
paay'a  HaWlUy  fior  rente  to  not  enhanced  by 
reason  of  Improvemwts,  or  by  rente  made  and 
retained  by  toe  Armisteads  on  toeftr  own  ac- 
cont,  whether  to  excess  of  toe  rental  value 
or  not  To  bold  it  liable  aa  having  received 
tooae  rento  would  be  to  todnlge  an  unneces- 
sary fiction.  What  might  be  proper  If  the 
coutroTeray  were  betwetfi  the  redemptioner 
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and  tbe  ArmUteadfl  la  not  a  matter  to  In- 
fluence the  decision  of  tbls  case,  since  tb^ 
rights  are  not  here  Involved. 

By  whatever  method  such  an  account  la 
stated,  profit  charges  are  to  be  fixed  at  tbelr 
net  valne,  or  'n-bat  remains  after  deducting 
the  mortgagee's  proper  expenditures  for  taxes 
and  repairs,  and  sucb  cost,  whether  of  time 
or  money,  as  the  owner  In  possession  acting 
providently,  wonld  necessarily  be  subjected 
to  in  making  and  collecting  prodts,  whether 
renting  the  land  la  one  body  or  by  parcels. 
Such  charges  are  not  measured  strictly  by 
what  may  be  received  as  the  result  of 
factitious  means,  such  as  advancing  supplies 
to  tenants,  or  by  what  remains  as  the  result 
of  expenses  the  owner  need  not  incur.  Mrs. 
Pollard  is  not  to  be  prejudiced  because  the 
mortgagee  was  a  nonresident  coritoratioii,  and 
was  compelled  by  that  fact  to  pay  agents  for 
attention  to  rents. 

When,  for  default  In  paying  Installments  on 
the  mcvt^age  debt,  the  mortgagee  elected,  un- 
der terms  of  the  mortgage,  to  declare  the 
whole  debt  due,  all  Interest  which  had  then 
accrued  under  the  contract  became  due  also. 
It  was  proper  to  carry  Into  the  account,  as 
part 'of  the  mortgage  debt,  interest  on  the 
past-due  Interest  note  from  Its  maturity  to 
the  time  of  that  declaration.  There  was 
nothing  In  the  company's  subsequent  dealings 
with  the  mortgagor,  or  the  land,  to  stop  the 
running  of  interest  la  its  favor  on  the  debt 
It  secured.  By  deducting  sums  paid  on  taxes 
by  the  company  from  the  rents  and  profits 
chargeable  against  It,  the  question  raised  as 
to  wbeth^  it  should  be  credited  with  in- 
terest on  such  sums  will  be  properly  dis- 
posed of. 

No  final  decree  liavlng  been  rendered  set- 
tling the  matter  of  attorney's  fees,  amend- 
ment of  the  bill  In  respect  of  the  amount 
claimed  was  allowable  under  section  706  of 
the  Code.  Services  of  counsel  are  to  be  al- 
lowed according  to  stipulations  of  the  mort- 
gage as  construed  on  former  appeals.  We 
add  to  what  was  then  said  that  services  In 
resisting  redemption  are  not  to  be  allowed 
tcT  except  in  so  far  as  they  may  have  be«a 
necessary  to  collect  the  sum  really  due  on 
the  mortgage. 

The  chancellor  might  well  iiave  granted  the 
motion  to  recommit  the  matter  to  the  regis- 
ter because  the  account  was  stated,  and  the 
evidence  was  tal^en,  by  him  under  wrong  di- 
rections contained  In  the  decree  of  reference, 
and  also  because  the  register  ought  to  have 
reported  the  facts  as  upon  a  special  finding, 
instead  of  by  appending  what  purports  to  be 
a  stenographic  report  containing  several  hun- 
dred pages  of  questions  and  answers  com- 
mingled with  much  mere  colloquy.  The 
requisites  of  a  proper  report  in  cases  like  the 
present  are  laid  down  in  Mahone  v.  Williams, 
39  Ala.  202.  But  whetlier  to  grant  the  motion 
to  recommit,  or  to  state  the  account  Itself, 
was  within  the  court's  discretion. 

This  decision  will  ranilt  In  eliminating 


from  the  case  several  questions  of  fact  pre- 
sented by  this  record,  and  as  to  several  others 
we  express  no  opinion,  since  l^ey  will  remain 
for  consid^ation  on  anotbw  reference^  and, 
it  may  be.  on  new  evidence. 

The  decree  will  be  reversed  on  the  appeal 
of  the  complainant  m<fftgage  company,  and 
also  on  the  appeal  of  Rebecca  M.  PoUard. 
and  the  cause  will  be  remanded  for  further 
proceed  in  gi» 


OA&TEB  T.  FIDBUTY  A  DEPOSIT  GO. 

OF  MARYLAlfD. 
(Supreme  Court  of  Alabama.   June  28^  1902.) 

PUBLIC  OFFICERS— BONDS  —  SURBTIBS  —  COX- 
TRIBUTION— PLEADING— TIHB  OP  DEFAULT— 
DEFENSE-CONTBIBUnON  FOR  OOBTS-BTAT- 
UTORY  BONDS-DISlflSBAL. 

1.  A  bill  for  contribution  by  a  surety  on  the 
bond  of  a  public  oflicer,  against  the  sureties 
on  other  bonds  given  April  10th,  alleging  that 
the  oQtcer  defaulted  on  July  12th,  was  not  de- 
murrable for  failure  to  allege  that  Uie  officer 
had  converted  money  subsequent  to  April  10th. 
but,  if  the  default  occurred  before  the  execu- 
tion of  defendant's  bmd,  that  was  matter  of 
defense  only. 

2.  Where  a  surety  on  the  bond  of  a  pnUie 
offloer  has  been  held  liable  thereon,  his  right 
to  contribution  from  the  Buretiea  on  other  bonds 
is  not  limited  to  the  actual  default  of  the  offi- 
cer, to  the  exclusion  of  costs  of  deftoding  the 
suit  on  the  bond;  the  defense  not  being  friv- 
olous or  unnecessary. 

3.  Where  a  surety  on  the  bond  of  a  public 
officer  has  been  held  liable  in  a  suit  on  the 
bond,  and  sued  the  sureties  on  another  bond 
for  contribution,  alleging  that  such  other  bond 
was  required  by  statute,  and  that  the  bond  was 
acted  under  by  the  officer,  a  demurrer  on  the 
ground  that  it  was  not  a  statutoTT  bond  was 
without  merit,  under  Code,  S  3089,  declariug 
that  whenever  any  officer  required  by  law  to 
give  an  official  bond  acts  under  a  l>ond  which 
is  not  in  the  penalty  payable,  and  coDditioned. 
or  without  sureties  of  requisite  qaalilicatioiis 
as  prescribed  by  law,  such  iKind  Is  valid,  and 
binding  on  the  obligM-. 

4.  Where  the  surety  on  the  bond  ot  a  public 
officer  was  held  liable  thereon,  and  brought  stiit 
against  the  sureties  on  other  bonds  for  con- 
tribution, and  a  part  of  snch  sureties  paid  de- 
fendant their  proportion,  a  dismissal  as  to 
them  could  not  be  objected  to  by  other  defend- 
ants, as  their  liability  was  not  vuaehj  Increas- 
ed. 

Appeal  from  chancery  court,  HobUe  coun- 
ty; Tbos.  H.  Smith,  Obanc^or. 

Bill  by  the  Fidelity  &  Deposit  Ck>mpany  of 
Maryland  against  Cecil  Carter  and  others  lor 
contribution  for  loss  incurred  as  surety. 
From  a  decree  ovorullng  demurrers  to  the 
complaint,  dtfendant  Cecil  Carter  appeals. 
Affirmed. 

In  addition  to  the  demnrrers  Interposed  by 
the  other  defendants,  the  defendant  Carter 
demurred  to  the  biU  upon  several  groonda 
which  may  be  summarized  as  follows:  (1> 
Because  It  falls  to  show  that  said  Lott  bad 
In  his  possession  any  part  of  the  moneys 
collected  by  him,  as  tax  collector  of  Mobile 
county,  on  and  after  April  10,  1807.  (2)  Be- 
cause It  falls  to  show  what  portion  of  said 
fl2,300.64  Is  for  moneys  collected  by  said 
Lott,  as  snch  tax  coUector,  aiaee  April  VK 
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1887,  and  not  paid  over  by  bim  to  the  coimt7< 
<3)  Becaiue  It  falls  to  show  what  poitton  of 
said  912,800.54  Is  for  moneys  said  Lott,  as 
tax  collects,  should  hare  collected,  and  fail- 
ed to  collect  m  Because  It  shows  the 
amount  in  d^anlt  said  Lott  as  said  tax 
collector  was  112,809.54.  whereas  appellant  is 
med  for  contritmtion  toward  the  payment  of 
918,623.57.  aS)  Because  It  shows  that  the 
bond  glTsn  by  appellant  was  not  i^ren  in  ac- 
cordance with  any  requirement  of  law,  and 
that  said  Lott  was  acting  as  said  tax  cd- 
lector  under  a  bond  for  f 100,000,  as  described 
In  the  second  paragraph  of  tlie  bill  as.  amend- 
ed, and  BO  continued  to  act  under  the  said 
9100.000  bond  continuously,  up  to  and  sub- 
sequent to  the  giving  of  the  bond  by  the 
an>ejlee,  and  shows  that  said  bmid  given 
by  lyiprilant  was  not  the  bond  under  whl<dt 
I«ott  acted  as  tax  c(dlector,  but  Is  only  a  com- 
mon-law bond,  and  is  not  subject  to  any 
statntofy  provirions  of  law,  and  there  is  no 
provlition  of  law  authorizing  appellee  to  as- 
sert any  dalms  against  appellant,  as  party 
to  said  bond,  under  any  statute.  (Of  Be- 
came it  does  not  show  that  the  bond  glv«i 
by  tills  app^nt  was  ever  delivered  and  ac- 
oqited,  as  required  law,  and  that  Lott 
acted  under  said  bond.  (7)  Because  it  shows 
tbat  said  $25,000  bond,  to  which  this  appel- 
lant Is  alleged  to  be  a  party,  was  given  as 
rabsldlary  to  and  secnrity  for  the  fl00,000 
bimd  described  in  the  second  paragraph  of 
the  bin,  and  does  not  show  that  the  appellee 
has  exhausted  Its  remedies  nnsnccessfnlly 
agatDst  the  sureties  of  said  Lott  on  said 
9100,000  bond.  ®  Because  it  showB  that  ap- 
pellee  has  released  two  alleged  co-sureties 
of  the  aiq;>dlant,  and,  notwithstanding  such 
release,  said  appellee  does  not  offer  to  re- 
lease tbiB  appellant  to  the  extent  said  re- 
leased sureties  would  have  beoi  liable  to 
contribute  to  tills  appelant  9)  Because  it 
Aows  that  appellee,  without  tills  apptilanf  s 
consult,  has  released  two  alleged  co-sureties 
of  this  appellant  and  that,  notwithstanding 
■aid  release,  the  appellee  does  not  offer  to 
credit  this  appelant  wltii  the  fun  amount 
•aid  released  sureties  are  legally  and  equi- 
tably bound  for. 

Frcd'k  G.  Bromberg,  for  appellant  Bestor, 
Gray  &  Bestor,  for  app^lee. 

TYSON,  J.  The  bOl  In  this  cause  was 
filed  by  a  surety  upon  aae  9t  a  series  of 
bonds  executed  by  B.  B.  Lott  as  tax  cid- 
lector  at  Uoblle  county,  against  certain  of 
the  sureties  upon  othw  bonds  for  contribu- 
tion. 

It  appears  ftom  the  bin  as  amended  that 
Ml  the  22d  day  of  August  1806.  Lott  exe- 
cuted a  bond,  as  tax  coUector  of  Mobile  coun- 
ty. In  the  penalty  of  9100,000,  with  certain 
of  the  respondents,  as  sureties  thereon;  that 
this  txmd  was  approved  by  the  Judge  of  ^o- 
bst^  and  Lott  entned  upon  the  duties  of  the 
office  as  such  tax  collector,  and  ocmUnuad 


thovin  until  the  15th  day  of  September,  18U7, 
when  be  resigned  his  office.  It  fnrthor  ap- 
pears that  In  1806,  In  compliance  with  the 
recommendations  of  the  grand  Jury  of  Mo- 
bile county,  Lott  was  required  to  give  addi- 
tional secmity.  In  the  sum  of  f50,00(^  as 
such  tax  collector,  and  on  the  14th  day  of 
January,  1807,  he  gave  bond  In  said  sum, 
with  sureties,  which  was  aiiproved  the 
Judge  of  probata  It  also  further  appears 
that  upon  the  a^tUcation  of  one  of  the  sure- 
ties npon  the  last-mentioned  bond  for  his  dls- 
charge  as  surety,  "notice  was  Issued  to  Lott, 
ordering  him  to  file  a  new  additional  bond, 
as  said  tax  collector  of  Mobile  county,  on  or 
before  March  81,  1807;  that  In  compliance 
therewith,  said  Lott  as  such  tax  ct^lector." 
gave  tour  Ixmds  with  different  sureties,  ag- 
gregating in  amount  950^000.  which  were 
taleen,  and  approved  the  Judge  of  probate 
of  said  coun^,  on  tiie  lOtta  day  of  April, 
1807.  The  UU  as  amended  furtha  avers 
**that  said  Lott  continued  to  act  under  said 
bonds  as  such  tax  collector,  and  that  the 
sureties  upon  said  bonds  were  not  thereafter 
in  any  manner  discharged  as  sureties  upon 
said  bmds."  On  the  16th  day  of  June,  1897, 
the  complainant  ta  the  bill  became  side  snr^ 
I7  upon  another  bond  of  Lott  as  tax  collec^ 
or.  It  Is  also  furtiier  averred  that  Lott  as 
tax  collectw,  on  the  1st  day  of  July,  1807, 
defaulted,  to  talltaig  to  pay  over  to  the  coun- 
ty Dt  Mobile,  as  requbed  by  law,  the  sum 
of  912.306.64.  the  amount  of  the  taxes  whldi 
be  had  coUected,  or  which  he  should  have 
conected,  for  the  county,  which  he  tailed  to 
pay  ovw,  and  that  there  was  to  force,  at 
the  time  of  such  detault  the  six  bonds  above 
stated,  Bggregating  920a000.  It  Is  further 
averred  that  the  county  of  Mobile  brought 
suit  against  the  complainant  as  surety  of 
said  Lett  on  the  27th  day  of  8eptemb», 
1807,  for  the  sum  of  928.062.61,  chUmtog 
said  sum  4o  be  the  amount  which  Lott  as 
taxodlector  should  have  accounted  tar  and 
paid  over  to  the  ssld  county  of  Mobile  on 
the  1st  day  of  July,  1807;  that  it  became 
necessary  tor  comi^lnant  to  defend  said 
salt  BnA  by  resson  of  such  dsfense  said 
amount  so  daimed  was  reduced  to  118,707.60, 
for  which  the  county  obtained  Judgment 
against  complatoant  togeth«  with  the  costo 
of  court;  that  complainant  appealed,  and  the 
Judgment  was  thereafter  affirmed  for  tiie 
above  amount  with  Interest  damages,  and 
costs  amounting  to  916,547.47,  which  com- 
plainant paid  to  the  cleric  of  the  cbrcult  court 
of  Mobile  county  on  the  20tii  day  of  Fetaru- 
ary,  1000.  It  is  further  averred  that  com- 
plainant paid.  In  addition,  the  sum  of  976.10 
coats  of  said  appeal,  amounting  In  the  ag^ 
gregste  to  (16,623.57.  The  bill  also  avers 
that  defenses  were  interposed  by  the  com- 
^ainant  In  the  suit  against  It  by  the  county, 
that  wait  to  Ita  entire  dalm,  and  that  the 
adverse  ruling  upon  one  of  the  defenses  stat- 
ed to  the  blU  was  the  ground  of  appeal  to 
this  court  The  prayer  of  the  b}U  Is  that  the 
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dcfendaati,  BoretleB  npon  the  oUier  bonds 
glTeo  hy  tioti.  as  tax  collector,  be  required 
to  contribute  to  the  payment  of  the  amount 
paid  by  complainant  for  his  default,  inclu- 
Blve  of  costs  of  court  and  damages  up<Hi  ap- 
peal, in  proportion  to  the  penalties  of  their 
reBpectlve  bonds. 

The  bill  as  amended  was  demurred  to,  and, 
the  demarrera  being  ovsmled,  this  aH>^l  ^ 
prosecutpd  to  review  that  decree.  The  only 
demurrer  Insisted  upoa  In  aEgument  here  was 
Interposed  Carter,  one  of  the  sureties  upon 
one  of  the  four  bonds  given  on  the  10th  day 
of  April,  1807,  the  penalty  ot  which  la  $25,- 
000.  It  Is  Insisted  by  this  demiurer,  consist* 
lug  of  many  groands,  that  the  bUl  la  defective 
In  falling  to  aUege  that  tax  collector  Lott 
converted  money  of  the  coanty  subaeqaent  to 
the  10th  day  of  April,  1897,  the  date  of  the 
execution  of  demurrant's  bond.  The  aver- 
ment in  the  bill,  In  this  re^)ect,  to  repeat,  la 
that  said  "I»tt.  a«  tax  ooUector,  on  the  1st 
day  of  Joty,  1807,  defanlted.  la  failing  to  pay 
over  to  the  county  of  Mobile,  as  required  by 
laip,  the  sota  of  tl2,3m.M,"  etc.  Proof  of 
tbis  fact,  we  hdd  In  FideUty  ft  Deposit  Co. 
V.  MobUe  Co.,  124  AJa.  14G,  27  South.  886, 
was  eofilelflnt  to  aothorlze  a  jodgmoU  In  fa- 
vor of  the  county  against  the  surety  upoo 
the  tax  coUector'B  bond,  and  that  the  claim 
by  tiie  surety  that  the  default  bad  In  fact 
occurred  prior  to  the  aecntlon  of  'the  bond 
was,  it  sufficient  excuse^  defenatre  matto*. 
The  auction  of  the  default  of  the  principal, 
alleged  In  the  Mil,  would  have  been  sufficient 
If  appeUant  bad  been  sued  by  the  oou&ty,  amA 
no  good  reasoK  can  be  given  why  it  ^onM 
not  be  ntfdoit  when  sued  by  a  surety,  who 
haj  paid  such  default  for  contribution.  If 
the  defaoU  of  the  prlnc^nl  occurred  prior  to 
the  esKeeution  of  the  bond  by  appellant,  tiiat 
is  matter  of  defense  for  him  to  Invoka 

it  la  next  instated  that  the  right  to  eoo- 
trlbntloKi  Is  lUntted  to  the  aetoal  default  of 
the  prlnc^al,  and  ahoidd  not  and  can  not  em- 
brace the  coats  of  the  suit  against  the  surety 
in  which  such  default  was  established.  It  Is 
do«btless  true  that,  when  the  defowe  of  a 
rait  bf  tha  creditor  against  a  surety  was 
needless  or  frivolous,  the  costs  of  such  salt 
cannot  ba  Ineiaded  In  the  claim  of  the  surety 
for  eontrlbotlon.  He  cannot,  of  course,  dalm 
for  the  coQseqtHmces  of  his  own  vrrong.  Such 
was  the  ease  of  John  v.  Jones,  16  Ala.  454, 
relied  Vftm  Ify  appellant.  The  surety  there 
was  secured  by  a  deed  of  tmat  to  which  he 
could  have  resorted  for  the  payment  of  tiie 
principal's  default  It  was  needless  for  him 
to  have  suffered  suit,  having  funds  In  his  own 
hands  out  of  which  he  conid  have  discha^ed 
the  debt  Wblle  authorities  are  cited,  and 
expressions  used,  in  the  opinlim  of  the  court 
in  that  case^  indicating  that  tlw  surety  can 
never  claim  contribution  as  to  the  costs  and 
damages  of  a  suit  against  him  by  the  cred* 
itm,  the  dedslon  to  this  extent  was  uuneces- 
sary,  and  the  reasons  gtven  therefor  are  not 
Boond.   It  was  aald  that  the  surety  baa  the 


right  to  stand  up<m  the  terms  of  hla  contract 
which  Is  limited  to  the  payment  of  the  prin- 
cipal's default,  and  that  it  was  the  duty  of 
tbe  surety  to  pay  the  debt.  If  }ast,  when 
demanded  by  the  creditor.  It  has  been  re- 
peatedly held  that  the  right  to  contribatkm 
does  not  depend  on  contract  "It  Is  a  prin- 
ciple of  equity,  having  Its  fooadatlou  in  iiac- 
ural  justice,  that,  when  one  discharges  more 
than  hla  Just  potion  of  a  common  tHunden, 
another  who  has  received  the  bwkeflt  ought 
to  refund  to  him  a  ratable  fri^portion." 
Owen  V.  McGehee,  61  Ala.  44&  And  while 
It  was  the  duty  of  the  sivety  to  pay  the 
debt,  If  Juat,  when  demanded  by  tbe  cred- 
itor, tbe  duty  rested  equally  upoa  13»e  e»- 
aurety  who  was  not  sued.  While  It  Is  true  a 
surety  Is  not  bound  to  await  the  tuinfj^ng  of 
suit  by  the  creditor  in  order  to  entitle  bim 
to  contrlbutkm,  we  Icnow  of  no  rule  which 
compete  falm  to  accept  the  amount  elaimed 
by  tbe  creditor  as  just  and  correct,  oor  of 
any  rule  which  makes  bis  detcrmlnatlaB  of 
its  validity  or  amount  oenclusive  (qmh  his  co- 
surety. If  the  creditor,  having  a  claim 
against  several  sureties,  may  select  the  one 
he  wishes  to  eve,  and  the  one  sued  is  lim- 
ited in  his  right  of  coQtrihtttloa  to  the  aetoal 
default  of  the  principal,  exclusive  of  coata 
oC  suit  he  can  by  hla  selectton,  to  tbe  ex- 
tent of  the  costs  of  the  suit,  make  a  vlcttan 
of  the  surety  sued,  aiad  thus  make  the  ciMn- 
mon  burdot  personal  oppression.  W*  tbink 
the  true  rule  la  that  where  the  surety  oh* 
tains  any  advantage  from  tbe  suit,  or  where, 
although  the  resiatance  of  the  salt  was  ua- 
sacceaaful,  there  was  reasonable  gromd  of 
defense,  if  he  acted  as  a  pradent  man  would, 
in  the  light  of  facts  and  ctarcomstanoes  show- 
ing a  probability  of  success  In  whole  or  in 
part,  the  surety  sued  should  be  entitled  to 
include  the  costs  and  damages  ot  the  antt 
in  his  datan  for  oonMbation  against  his  eo- 
smreties.  His  cosureties  oaght  not  and  can 
not  complain,  for  the  baiden  of  paylns  the 
debt  rested  equally  ivon  them,  and  thegr 
could  have  prevented  aoit,  or  even  atopiied 
It  after  its  ooflBnenecaticnt,  by  paying  the  de- 
mand of  the  creditor.  The  extra  llablUty  fw 
the  costs  and  damages  of  suit,  not  frivc^oos- 
ly  nor  needlessly  defended,  should  not  be  Im- 
posed upon  one  of  several  equally  bound,  at 
the  caprice  of  tbe  eomnwn  creditor,  any  more 
than  tbe  payment  of  the  debt  itself.  Partlc- 
ularly  is  this  true  where,  as  In  tiie  case  In 
hapd,  the  amount  of  the  common  UabUlty  Is 
not  necessarily  the  amount  named  In  the 
bond  or  Instrument,  but  must  have  been  as* 
oertalned  by  matter  extraneous  tbeneto.  S 
Am.  &  Eng.  Dec.  in  Equity,  171;  7  Am.  St 
Eng.  Enc  Law  (2d  Bd.)  344;  1  Brandt,  Sur. 
i  283.  Accorffing  to  the  avmnents  of  the 
bill,  in  consequence  of  tbe  defenee  of  tbe 
suit  1^  complainant  the  demand  of  the  etnn- 
moo  credltw  was  reduced  In  the  lower  court 
from  923,062.51  to  $18,7!|»7.eft.  Tbe  defense 
of  the  suit,  ther^ire,  was  not  only  reason- 
able^  bat  was  a  manifest  advantaga  to  the 
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otfaer  sonttas,  ind  we  tie  not  prqiwred  to 
hoid  that  the  piusecatlon  of  the  appeal  to 
tills  court  wt8  onreasoDaUe. 

Tlie  conteutlaii  tbat  the  bond  upoa  which 
afipcUaiit,  Caiter,  was  avxety,  was  not  & 
statatory  bond.  Is  wltbont  merit  The  blU 
dearly  arers  that  Lott,  as  tax  collector,  was 
Enquired,  under  tlie  statutes,  to  give  the 
Ivond,  and  that  it  was  acted  undec  by  bbn. 
^lietefon,  although  It  may  he  mbjeet  to  ob- 
jection as  to  penalty,  time     ^proral.  etc., 
14;  Btuds,  by  Tlrtne  of  the  statole.  In  the 
plaee  of  Uie  offldai  bend,  subject  to  an  the 
renedlea  ot  a  bond  ezecvted,  ai^roved,  and 
■led  acAvdlng  to  law  (Code  1896,  I  SOS»; 
Code  1886,  f  275),  Including  those  conferred 
tiy  sectioos  800  and  286^  of  the  Code  of  1886 
(sections  3132,  3118,  Code  1896)  upon  sore  ties 
among  themselves. 

Nor  Is  the  objection  to  the  dismissal  of 
4lw  bOl  as  to  two  of  the  sureties  who  paid  to 
coBiplainaBt  th^r  ptoportlcn  of  the  debt  Trell 
taken.  Tim  liability  ot  ^eUast,  Oartee, 
was  not  "ttereby  iDcreased. 

We  hsTe  oonaldared  ttu  obleettaiB,  raised 
by  tke  demurrer  to  tte  bUl,  which  hfiv«  been 
anmedf  >nA         m  ^  ^  decrast 


CAMPBELL  T.  STATB.t 
^vpreme  Court  of  Alabama.    June  6,  1902.) 
ADOI/r«RY— WITNiaaBS-^iOMPBTaNCY— »VI- 
DKHCS— RBL'OTANCT— OBJBCnON 
TO  BTIDBMCB. 

1.  Wkere  a  man  and  a  woman  were  sesotatt- 
ly  indicted  for  Uring  in  adultery,  the  woman's 
bnsband  was  a  competent  witness  against  the 
male  defeadairt,  on  nla  separate  trial,  ss  tbe 
hoBbSBd's  testimony  on  ssch  trial  could  not 
tesid  to  prore  the  guilt  of  the  wife  voder  tiM 
iadictmeot  against  her. 

2.  Where  a  man  and  a  woman  were  separate* 
ly  Indicted  and  tried  tor  tivlBg  ta  edttHery 
with  each  other,  the  conTictloa  of  &e  man 
would  not  be  res  Jodicatat  «r  any  eridence  of 
the  woman's  guilt. 

S.  Adndssloa  of  testimony  objectionable  be- 
came fnTolring  the  diedosiire,  by  a  hoBband, 
ia  [MiTileged  commatueations  from  hie  wife, 
is  not  reversible  error  when  objected  to  only 
•an  untenable  grounds. 

4,  On  a  prosecution  of  ft  man  for  IfTlng  In 
■didtsry,  the  bnsband  teitifled  thot  dti^ndsnt 
lived  fai  the  house  with  UmseU  and  wife,  aud 
on  oae  occi^on,  after  witneaa  and  his  wife  had 
retired,  and  deiendsnt  was  tying  on  his  bed  in 
SB  adjoiniog  room,  separated  only  by  a  thin 
pertitioB,  wttaess'  wife  refined  to  let  him  touch 
ber,  or  hare  anything  to  do  with  her,  and  de- 
fendant Iftugbea  aloud.  Hel^  that  the  testi- 
mony as  to  defendant's  laughmg  was  relerant 
aader  tb«  clrcamstances, 

5.  Wlwe  ezceptions  to  refusal  to  give  pat- 
ently bad  charges  are  not  insisted  on  iu  the 
brief  of  appellant  In  a  criminal  case,  they  will 
sot  be  dlscnssed. 

AppMl  from  eity  court  of  Montgomoy; 
WflUaxn  H.  Gliomas,  Judge. 

Joe  Campbell  was  convicted  of  Itrlng  in 
adultery,  and  appeals.  Affirmed. 

In  additlcm  to  the  facts  set  out  In  the  opln- 
ton.  Island  Calvin,  the  husband  of  the  wo- 
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man  Mary  Calvin,  tesHfled  that  be  permitted 
the  defendant  to  live  In  his  house  with  him 
and  his  wife,  and  tbat  he  had  seen  flildt  re- 
lations between  the  defendant  and  his  wife; 
that  the  defendant  slept  In  an  adjoining  room 
to  bis,  with  a  tbln  partition  between  them; 
that  one  night  after  the  defendant  bad  lived 
in  bis  bouse  for  about  two  weeks,  and  after 
the  witness  and  his  wife  bad  retired,  and 
while  the  defendant  was  lying  In  his  bed  In 
tlie  adjoining  room,  upon  the  witness*  wlf p 
declining  to  let  hhn  tauch  ber,  or  have  any- 
thing to  do  with  her,  the  defendant  laughed 
out  loud.  The  defendant  moved  the  conrt  to 
exctade  this  testimony  upon  the  ground  that 
It  was  Immaterial,  and  had  no  rdenncy  to 
the  Issnea  inTOIved  in  the  case. 

BotA.  Q.  ArrlfigtOD,  for  aiveBant.  Gbasi 
G.  Brown,  Atty.  Qcsi.,  for  tbe  Btat& 

McOLB£d:4AN,  a  J.  Joe  OaiBDban,  a  wUte 
man,  vnis  indicted,  tried,  and  coDrleted  ftv 
living  In  a  state  of  adultery  or  fornication 
with  Mary  OsMn,  a  negro.  The  said  Uary 
was  separately  indicted  for  UTlng  In  a  state 
or  sdaltery  with  hdm;  she  being  a  manied 
wranan.  Ob  tbe  tiM  of  Campbell,  the  state 
was  anowed,  agBlnst  hla  ob|eetkm,  to  Intro- 
daee,  and  eaamlne  as  a  witneis.  Island  Cal- 
vin, the  husband  <a  the  MM  Mary,  to  prove 
Iti  (diarfs  agalaat  him;  and  dtfradaafs  ex- 
e^rttea  to  this  action  of  tbe  emt  is  relied 
OB  bece  to  work  a  rerersal  of  tbe  jadgnMot. 
Tbe  witness'  wife^  Mary  Calvin,  tboogh  also 
indicted  for  living  la  adultery  with  this  de- 
fendant. Was  not^  as  we  have  seas,  indicted 
jointly  with  Mm,  bat  separately,  and  she,  of 
eonrs^  was  not  oa  trial  with  him.  Testi- 
mony of  tbe  hasband,  going  to  prove  the  un- 
lawful cohabitation  between  Us  wlCe  aad  ttie 
defeodaat,  against  tbe  Utter,  on  this  trial, 
oeuld  not,  tboetor^  In  any  way  tend  to  more 
tbe  guUt  of  the  wife  under  the  indictment 
i^aiDst  her.  Kar  would  the  eourlction  of 
thds  defendant  be  res  adjoOicata,  or  any  evi- 
dence <a  the  wife's  goUt  Stato  t.  Cntsball 
(N.  O.)  M  &  B.  107,  26  Am.  8t  Rfip.  S8». 
It  is  settled  In  this  state  that,  in  such  case, 
tbe  husband  may  testify  on  the  trial  of  the 
parly  s^iatdy  tried  for  an  oifense  alleged 
to  have  been  CMnmltted  Jointly  by  blm  and 
tbe  wife.  Woods  t.  Stote^  76  Ala.  35^  IU 
Am.  81BL  Se^  also,  Blrge  t.  fitate^  TO 
Ala.  485. 

A  part  of  the  testimony  of  this  wltoeos  !&• 
Tolved  tiw  diBCIoBure  of  privileged  commimi- 
cstUoiB  between  him  and  hts  wife,  Mary 
OalTln;  bat  it  was  sot  objected  to  on  tbat 
gronnd,  but  expressly  iqNm  other  gHNuda 
which  were  wholly  untenable. 

The  testimony  of  this  witness  as  to  the  de- 
fotdant  laughing  aloud  aaent  Uie  ctmvenub 
tttHi  between  tbe  witness  and  bis  wife  cannot; 
we  think,  be  said  to  have  been  immaterial, 
under  all  the  circumstances  detailed  bj  the 
witness. 

The  charges  refused  to  defoidant  wwe^ 
severally,  patently  bad;  and  wewiU  not  dls- 
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cuss  tbem,  as  appeIIant*B  counsel  does  not  in* 
idst  upoo  them  in  his  brief. 
Affirmed. 


AUBRITTON  T.  WILLIAMa 
(Snpreme  CoQtt  of  Alabama.   June  28,  1902.) 

BXBCHTION— CZAIHS  BT  THIRD  PBRS0N8-nAF- 

PIDAVIT— SIGNINO-^USTICBS 
OF  THB  PBACB. 

1.  As  Code,  8  4141,  relating  to  affldavlts  by 
claimants  of  property  levied  on  onder  execu- 
tion, doca  not  in  terms  reQuire  them  to  be 
signed  by  the  party  making  them,  an  nffldaTit 
not  signed,  but  properly  certified  by  the  offi- 
cer before  whom  it  was  made,  was  safflcient. 

2.  Code,  i  1883,  declaring  executions  from  the 
circuit  comt  illegal  unless  the  clerk  has  issued 
therewith  an  itemized  bill  of  costs,  is  not 
made  applicable  to  executions  IsBued  from  a 
justice  court,  by  Code,  §  2673,  providing  that 
as  to  parties,  regulation  of  suits,  aud  the  time 
within  which  suits  may  be  brought,  suits  be- 
fore justice*  of  the  peace  ahall  be  governed  by 
the  same  provlBioiu,  m  far  as  they  may  be  ap- 
plicable, as  suits  in  the  drcQit  court 

Ai^teal  from  circuit  conrt,  Wilcox  comity; 
John  Moore,  Judge. 

Action  hj  E.  W.  Albritton  against  Henry 
Ellis,  In  which  J.  C.  WllUams  claims  prop^ty 
levied  on  under  an  execution  in  favor  of  plain- 
tiff. From  a  Judgm»it  in  favor  of  the  claim- 
ant, plaintiff  appeals.  Reversed. 

The  appellant,  E.  W.  Albritton,  brpught  an 
action  in  the  justice  of  the  peace  conrt  against 
Henry  EUls  and  recovered  a  Judgment  against 
said  EUls.  Upon  this  Jndgmoit  an  execution 
was  Issued  and  was  levied  npon  two  mules 
and  s  horse,  the  property  of  said  Ellis. 
Thereupon  the  app^Iee,  J.  C.  Williams,  inter- 
posed a  claim  to  the  property  so  levied  npon 
by  making  affidaTlt  and  giving  claim  bond. 
The  affidavit,  however,  was  not  signed  by 
blm  or  any  one  else,  but  the  offlcw  before 
whom  it  was  msde  certified  that  It  was  made 
by  said  J.  C.  Williams.  Issue  was  made 
np  for  the  trial  of  the  right  of  property  so 
levied  upon,  and  the  trial  was  bad  before  the 
Justice  of  the  peace  Issuing  the  execution.  In 
this  trial  a  Judgment  was  rendered  in  favor 
of  the  plaintiff,  and  from  this  Judgment  the 
dalmant  appealed  to  the  circuit  <:ourt.  In 
the  circuit  court  Issue  was  again  joined  be- 
tween the  plaintiff  and  the  clslmant  In  tliat 
court  the  plaintiff  moved  to  quash  the  affi- 
davit upon  which  the  claim  salt  was  based, 
because  said  affidavit  was  not  signed  by  the 
daimant  or  bis  agent  or  any  one  else.  The 
affidavit  was  Introduced  In  evidence  and 
showed  that  it  was  not  signed  by  the  claim- 
ant, but  that  the  Justice  of  the  peace  before 
whom  it  was  made  certified  that  It  was  ex- 
ecuted and  sworn  to  by  the  claimant  This 
motion  was  overruled,  and  to  this  ruling  the 
plaintiff  duly  excepted.  The  claimant  moved 
the  court  to  be  allowed  to  amend  the  affi- 
davit by  then  signing  it  The  court  granted 
this  motion,  and  to  tlds  ruling  the  plaintiff 
duly  excepted.  Ttie  dalmant  then  moved  the 
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court  to  quash  the  execution  which  was  levieA 
upon  the  prop^ty  Involved  In  the  controversy-,, 
upon  the  ground  that  no  itemized  bill  of  costs 
was  attached  to  said  execution  or  made  a  part 
thereof.  The  execution,  which  was  intm- 
duced  in  evidence,  showed  that  there  was  at- 
tached to  it  or  made  a  part  of  it  the  Item- 
ized bill  of  costs  In  the  Justice  ol  the  peace- 
court  The  court  granted  this  motion  to 
quash  the  execution  and  dismissed  the  idaln- 
tiCTs  suit  and  rendered  Judgment  in  favor  of 
the  claimant  To  each  of  these  rulings  the- 
plaintiff  separately  excepted.  The  plaintur 
appeals,  and  assigns  as  error  the  several  rul- 
ings of  the  trial  court  to  which  exceptloD» 
ware  reserved. 

Miller  &  Miller,  for  appdlaut.   Bonner  k. 
Bonner  and  Howard  Jdnes,  for  appellee. 

HABAL80N,  J.  1.  The  plaintiff  moved  th» 
court  to  quash  the  affidavit  of  the  claimant 
because  It  was  not  signed  by  him  or  lils  agents 
or  by  any  one.  The  court  ovomled  the  mo- 
tion, and  at  the  Instance  of  claimant,  he  was 
allowed  to  amend  bis  affidavit  by  signing  th» 
same.  The  affidavit  needed  no  amendment. 
It  was  good  without  claimant's  signature,, 
since  it  bad  the  Jurat  of  the  Justice  of  the 
peace,  before  whom  it  was  made,  that  it  wa* 
sworn  to  before  him  on  the  date  It  bears  date^ 
This  cleaiiy  appears  from  the  affidavit  Itself,. 
Introduced  in  evidence.  The  statute  (Code,  ( 
4141)  does  not  In  terms  require  the  affidavit  to 
be  signed  by  the  party  making  it;  and  when 
it  dearly  appears  as  here,  that  the  claimant 
made  the  affidavit,  and  the  fact  of  his  swear- 
ing to  it  is  also  properly  certified  by  the 
officer  before  whom  it  was  made,  It  is  suffi- 
cient although  not  sulwcribed  by  the  party 
making  it  Watts  v.  Womack,  44  Ala.  005; 
Hyde  v.  Adams,  SO  Ala.  US;  1  Gyd.  Law  it 
Proc.  26. 

2.  To  the  execution  that  issued  from  the- 
Justice  of  the  peace  court,  on  the  Judgment  * 
therein  rendered  In  favor  of  plaintiff,  against 
the  defendant  In  execution,  no  itemized  bill 
of  costs  was  attached  at  Its  foot  or  on  any 
part  of  it,  aa  is  required  in  cases  where  execu- 
tions Issue  from  the  drcnit  court  under  sec- 
tion 1883  of  the  Code,  and  on  this  ground, 
the  claimant,  In  the  circuit  court,  moved  the- 
court  to  quash  the  execution.  That  section 
does  require  clerks  (of  the  circuit  court)  to 
state  in  intelligible  words  and  figures,  the 
several  Items  composing  the  bill  of  costs,  and 
provides,  that  without  such  copy  of  the  bUl  of 
costs,  the  execution  Is  Illegal  and  shall  not 
be  levied.  In  Maxwell  v.  Pounds,  116  Ala. 
651,  23  South.  730,  the  court,  construing  that 
section  held,  that  an  execution  which  issued 
from  a  circuit  conrt  without  a  copy  of  the 
bill  of  costs,  as  by  the  section  required,  wb» 
void.  It  Is  well  settled,  that  mere  Irregulari- 
ties or  defects  in  the  original  proceedings, 
are  not  available  to  claimant  but  when  void 
on  their  face  from  any  cause,  the  dalmant 
may  avail  bimseU  of  It.  Carter  t.  O^Bryan^ 
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106  Ala.  814,  16  SoQtli.  8M;  Schamagel  t. 
"Wbltehnnt,  103  Ala.  263,  15  Sontli.  611. 

S.  The  contention  of  tbe  idalntlfE  la,  that 
the  requirements  of  said  sectton  18S8,  hare 
no  application  to  executions  issoed  from  a 
Justice  of  tbe  peace  court  and  apply  only  to 
CTcb  as  Issue  from  circuit  courts;  and  the 
claimant's  ocmtentlon  Is,  that  It  applies  alike 
to  such  process  Issuing  from  either  of  these 
courts.  This  omtentlon  of  tbe  claimant  Is 
soi^ht  to  he  based,  among  other  grounds,  on 
section  2673  of  tbe  Code,  which  provides,  that 
■•'as  to  parties,  trial,  competency  of  witnesses, 
admissibility  of  evidence,  regulation  of  suits, 
and  the  time  within  which  suits  may  be 
brought,  unless  otherwise  provided,  suits  be- 
fore Justices  of  the  peace  shall  be  governed 
tiy  the  same  rules  and  provisions,  so  far  as 
they  are  applicable,  as  suits  In  tbe  circuit 
court."  But  manifestly,  this  section  does 
not  apply  to  the  issuance,  return  and  levy  of 
executions  from  Justice's  courts.  Tbe  rules  of 
tbe  drcnlt  court,  as  to  parties,  trial,  com- 
iwtency  of  witnesses,  admissibility  of  evi- 
dence, regulation  of  suits,  and  the  time  In 
which  they  may  be  brought  therein,  have  no 
application  to  the  issuance  of  executions  from 
Justices*  courts.  Issuance  of  execution  from 
these  courts  does  not  fall  within  either  of  tbe 
specified  categories.  Clianey  v.  Lumber  Co. 
<Ala.)  31  South.  869;  Mitchell  Corbin,  ftl 
AU.  699-601,  8  South.  810. 

Without  said  section  1888,  It  could  not  be 
-well  contended  that  ^ecutlons  issuing  from 
drcoit  courts  without  an  Itemised  bill  of 
costs  at  their  foot  or  on  some  part  of  them, 
wonld  be  void.  Tbelr  illegality  when  thus 
Issued  arises  alone  from  the  positive  t&ma  of 
the  statnte.  Tbls  Illegality,  exc^t  Inferen- 
tially,  cannot  l>e  applied  to  executions  from 
Justices'  conrts.  A  full  answra-  to  tbe  con- 
tention is  found  In  tbe  fact,  that  tbe  statute 
lias  made  the  requirement  as  to  one  class  of 
cxecntlfHis  and  not  to  tbe  other;  and  having 
C^oence  to  the  writs  themselves,  thetar  is- 
suance, periods  of  return,  levy,  sales  there- 
under, etc.,  it  Is  not  difficult  to  understand, 
why  the  rule  should,  in  the  legislative  mind, 
be  prop^  to  t>e  made  in  the  one  case  and 
not  in  tbe  other.  GrifBn  v.  Dauphin  (Ala.)  81 
Soutb.  Si9. 

The  court  erred  In  quashing  the  execution 
and  dismissing  tbe  suit. 

Reversed  and  remanded. 


8TATB  V.  BLBVINS. 
Supreme  Court  of  Alabama.   June  2S,  IMS.) 

VORUBR  JSOPASDT— ASSAULT  AND  BATTBBT 
^fRIAli— A83AVLT  WITH  INTBNT 
TO  RAPB. 

1.  Where,  on  a  trial  for  assault  and  battery 
in  a  court  having  jurlsdictioD  to  finally  deter- 
mine the  charsre,  Ft  appears  that  tbe  offense 
was  an  assault  with  liitent  to  rape,  the  ae- 
-cosed  having  been  In  jeopai-dy  under  the  charge 
«f  assault  and  battery,  he  could  not  be  bound 
•over  to  answer  the  charge  of  assault  with  In- 
tent to  rspOb 


Appeal  from  dtr  court  of  MolMle;  O,  J. 
Semmes,  Judge. 

Application  of  WHUe  Blerlns  t<a  a  writ  of 
habeas  corpus  to  secure  petitioner's  rdiease 
from  custody.  From  an  order  discharging 
tbe  petitioner,  the  state  appe&ls.  Affirmed. 

Chas.  G.  Brown,  Atty.  Gen.,  and  James  B. 
Webb,  for  tlw  State.  LesUe  B.  Shtiden,  for 
Bi^ellee. 

DOWDKLL,  J.  Tbls  ^peal  Is  prosecuted 
by  the  state  from  an  order  of  tbe  Judge  of 
the  city  court  of  Mobile  discharging  the  pe- 
titioner on  habeas  cwpus. 

Tbe  prisoner  was  arrested  on  a  warrant  is* 
sued  by  the  Judge  of  the  inferior  criminal 
court  of  Mobile  county,  on  an  affidavit,  made 
by  one  Mary  Junius,  charging  the  defendant 
with  an  assault  and  battery  on  the  affiant. 
The  warrant  was  made  returnable  before  tbe 
Judge  of  said  inferior  criminal  court  A  day 
was  set  for  the  trial,  and  at  which  time  the 
trial  was  entered  upon;  the  defradant  Inter- 
posing the  plea  of  not  guilty.  After  the  In- 
troduction of  evidence  by  the  state  and  de- 
foise.  and  upon  tbe  conclusion  of  tbe  argu- 
ment of  counsel,  the  Judge  of  the  Inferior 
court  made  and  entered  upon  the  docket  tbe 
following  order:  "State  v.  Willie  Blevins. 
Assault  and  Battery.  On  bearing  tbe  evi- 
dence in  this  case,  It  appears  to  the  court 
that  the  offense  of  an  assault  with  intent  to 
ravish  lias  been  committed,  and  tbat  there 
Is  probable  cause  to  believe  tbat  tbe  defend- 
ant Is  guilty  thereof,  wherefore  It  Is  <n*dered 
and  adjudged  that  unless  the  defendant  en< 
ter  into  a  bond  In  tbe  sum  of  five  hundred 
doUan.  with  good  and  sufficient  surety  for 
hla  appearance  to  answer  said  charge  at  the 
next  term  of  tbe  city  court  of  Mobile.  Ala- 
bama, and  from  term  to  term  thereafter  un- 
til l^lly  discharged,  be  be  detained  In  the 
Mobile  county  Jail  until  legally  discharged. 
April  26th,  1902."  Pursuant  to  this  order,  a 
mittimus  In  due  form  was  Issued,  commit- 
ting  tbe  defendant  to  Jail,  and  under  and  1^ 
virtue  of  which  he  Is  not  held  In  cnstody. 

It  Is  conceded  that  but  one  assault  was 
committed,  and  tbat  the  assault  and  battery 
for  wbleb  be  was  arrested  and  tried  on  tbe 
affidavit  and  warrant,  and  the  assault  with 
Intent  to  ravish,  for  which  he  was  commit- 
ted, were  tbe  same  offense.  It  Is  also  ad- 
mitted that  there  was  no  fraud  or  collusion 
In  the  suing  oat  of  tbe  affidavit  and  warrant 
of  anvet  for  tbe  assault  and  battery.  The 
case  presented  Is  whether  or  not  the  defend- 
ant was  put  In  Jeopard  In  the  proceeding 
against  him  for  an  assault  and  battery. 
That  tbe  Inferiw  criminal  court  of  Mobile 
county  has  final  Jurisdiction  In  cases  of  as- 
sault and  battery  Is  not  questioned.  This 
court,  under  tbe  act  amendatory  of  the  act 
of  its  creation,  is  given  final  Jurisdiction  of 
all  misdemeanors  concurrent  with  that  of 
tbe  city  court  of  Mobile.  Acts  1900-1001.  p. 
2575.   In  Uie  trial  of  misdemeanors  before 
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the  Judge  of  the  Inferior  criminal  court,  the 
proceedings  are  commenced  on  affldaTit  and 
warrant  u  In  the  county  court,  under  the 
provhlons  of  ctaaprtur  142  of  tbe  Criminal 
Coda.  The  proceeding  against  the  defendant 
for  an  assault  and  battery  was  comzneneed 
under  the  provisions  of  this  chapter.  The 
affldsTlt  upon  which  tbe  warrant  of  arrest 
Issued  was  the  complaint,  and  on  this  com- 
plaint the  Judge  of  the  Inferior  court  bad  Ju- 
risdiction to  try  the  case,  and  render  final 
judgment  The  felonious  assault  for  which 
the  defendant  was  bonod  over  embraced  the 
minor  offense  of  assault  and  battery,  ft>r 
which  he  was  arrested  and  put  on  trtal.  If 
the  defendant  had  been  convicted  for  tbe 
assault  and  battery,  It  wonid  not  for  a  mo- 
ment be  contended  that  he  could  again  be 
tried  and  punished  fw  the  assault  with  In- 
tent to  ravish.  To  do  so  would  be  in  viola- 
tion of  an  organic  law,— that  no  person  sball 
for  the  same  oflFense  be  twice  put  In  jeopar- 
dy of  Ufe  or  limb.  White  cases  are  to  be 
foand  in  other  jurisdictions  which  hold  tliat 
on  an  acquittal  or  cwivlctlon  for  a  minor 
offense,  and  the  defendant  is  afterwards  put 
on  trtal  tot  the  greater  offense,  which  em- 
braced the  fwmer,  no  jeopardy  arlMS,  flils 
court  ta  th(Hwughly  committed  to  the  con- 
trarr  doctrine.  The  state  cannot  elect  to 
prosecute  and  try  a  pmon  for  a  lower  grade, 
and  then  put  him  oo  trial  for  a  higher  grade, 
of  the  same  offraise.  Moore  v.  State,  71  Ala. 
307;  Ounter  v.  State.  Ill  Ala.  23,  20  Sonth. 
633.  66  Am.  8t  R^.  17;  Stons  ▼.  State,  129 
Ala.  101,  29  Bonth.  776. 

At  what  stage  la  the  partictdar  esse  Jeop- 
ardy arises  has  In  some  Instances  been  of 
serious  and  donbtfnl  question,  bat  there  ex- 
ists no  room  tor  doubt  or  queetkm  In  tbe 
present  esse.  The  trial  of  the  defendant 
hwe,  upon  Issue  joined  on  the  plea  <rf  not 
guilty,  before  a  ttlbunal  of  competent  and 
flnal  jurisdiction,  had  proceeded  to  the  con- 
clnslott  of  the  evidence,  and  reached  the 
stage*  calling  for  a  judgment  of  the  court  on 
the  Issue  as  made.  There  can  be  no  doubt 
that  the  defendant  was  thus  placed  In  Jeop- 
ardy, and  It  follows  that  the  order  of  the 
Judge  of  tbe  city  court  of  UobUe  appealed 
from,  discharging  the  prisaner,  must  be  af- 
firmed. 


PRTJBTT  et  al.  v.  PRUKTT.i 

(Snprane  Court  of  Alabama.    Feb.  4,  1002.) 

BXB0UTOR3-AFPLTCATION  POR  LVTTBRS  TBS- 
TAHENTART—TIMB— PETITION  TO  SB- 
VOKB  LBTrBRS-^URISDICmON. 

1.  Code.  8  52,  provides  that  If  any  person 
named  in  a  will  as  executor  falls  to  apply  for 
letters  testamentarr  within  30  days  after  pro- 
bate of  the  will,  and  any  others  named  therein 
as  executors  apply  for  such  letters,  they  must 
issue  to  such  persona;  and  section  53  provides 
that,  if  all  the  executors  named  fail  to  apply 
for  letters  within  tbe  30  days,  certain  other 
persons  shall  be  entitled  to  adminlstratiou. 


Hdd  that,  where  one  of  sercral  executors  fail- 
ed to  apply  for  letters  within  30  days  ifter 
probate,  the  exclusive  right  to  administTatioa 
was  vested  in  the  executors  who  applied  wiUi- 
in  such  period,  and  the  court  had  no  jurisdic- 
tion to  grant  letters  to  the  execntv  who  tailai 
to  apply  within  the  30  days. 

2.  The  .probate  court,  having  inherent  juria- 
diction  to  make  its  records  speak  the  truth, 
has  a  right  to  hear  and  determine  a  petitiou 
for  the  revocation  of  lettMS  testammtaiy  lac- 
viously  granted  by  it,  notwithstanding  that  a 
city  court  has  assumed  Jurisdiction  of  tbe  sd-  I 
minfartratfon  of  the  estate. 

Appeal  from  probate  court,  Montgomoy  I 
connty;  John  B.  Gaston,  Judge.  i 

Suit  by  S.  T.  Pniett  and  others  agafnit 
Ada  B.  Fruett.  From  a  decree  In  favor  oC 
defendant,  petitioners  appeaL  Beveraed. 

The  appellants  S.  T.  Prvett  and  O.  J.  Pn- 
ett  filed  a  petition  In  the  probate  court  of 
Montgomery  county,  asking  that  letters  tes- 
tamentary Issued  out  of  aald  court  to  Ada 
B.  Pniett  In  the  matter  of  the  last  will  and 
testament  of  Seth  O.  Pmett,  deceased,  be 
revoked.  The  facts  as  shown  by  the  plead- 
ing and  proof  wwe  that  8.  O.  Pmett  died 
leaving  a  last  will  and  t»itamait,  In  which 
he  named  8.  T.  Proett,  O.  J.  Pmett,  and 
George  Feagin  as  ezecators,  and  Ada  B. 
Pniett  as  executrix.   The  wUl  was  admitted 
to  probate  in  the  probate  court  of  Montgran- 
ery  connty-  on  April  8.  1001.   On  May  8, 
1901,  the  appellants  8.  T.  Pmett  and  a  J. 
Proett  applied  for,  and  had  granted  to  them, 
letters  testamentary  under  saM  wlU.  On 
May  9.  ISOl.  Ada  B.  Praett  applied  for  Ut- 
ters testamentary,  and  the  same  were  grant- 
ed and  Issued  to  her.   George  Feagin  never 
opfiUed  for  tiae  Issuance  at  Mten  testa- 
mentary to  Um.   After  the  grant  of  letttts 
tastamcntarT.  Ada  B.  Pniett,  8.  T.  Pnett 
and  a  J.  Proett  Med  the  ptvaent  petMoo 
In  tbe  probate  court,  from  wUeh  tbe  letters 
vwe  issued  praying  that  tbe  lettws  testa- 
m«itary  Issued  to  Ada  B.  Praett  be  revoked 
upon  the  ground  that  mm  than  80  days  had 
elapsed  between  the  probate  of  the  will  and 
the  application  for  lettera,  and  that,  theie- 
tore,  tbe  light  to  have  letters  issued  to  Ada 
B.  Proett  had  been  waived  or  abandoned  by 
her.   Ada  B.  Praett  filed  two  pleas.  In  which 
she  sought  to  set  up  reasons  why  the  peti- 
tion to  revoke  tbe  letters  testamentary  to  her 
should  not  be  granted.   In  tbe  first  idea, 
she  averred  that,  by  not  applying  for  letters 
testamraitary  until  after  the  lapse  of  30^ 
days,  she  did  not  forfeit  her  right  to  said 
appointment,  or  relinquish  her  right  to  said 
appointment,  under  the  provisions  of  any 
statute.   In  the  second  plea,  she  set  that 
the  probate  court  bad  no  Jurisdiction  of  the 
petition,  because  a  bill  had  been  filed  in  tbe 
city  court  of  Montgomery,  In  equity,  to  re- 
move the  administration  Into  that  court  and, 
although  no  decree  or  orda  of  ranoval  had 
been  entered,  tbe  petition  should  have  been 
filed  In  the  city  court  of  Hontsomery,  and 

T  I.  Sea  Bxecatan  and  Adnrtnlstratoti,  vsL  tt- 
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the  prebate  court  ttob  vltbtmt  Juiaclidten 
tiMieof.  UonnumrB  «nd  motkM  to  atifte 
theae  pleas  wore  oraniled.  Up»n  the  bear- 
Inv  otf  th«  petltkm,  the  probate  court  ren- 
dtnd  a  decree  deayinic  tke  eame,  and  dls- 
mlaeed  the  petition.  From  tbla  decree,  tlu 
pctltloMrs  appeal,  and  aeslgn  tte  rendition 
thereof  as  error. 

Harmon,  Dent  &  Well,  for  appellants. 
Watts,  Tror  &  Coffey  and  SSdwln  V.  Jones, 
for  appellee. 

TVB02i,  t.  Tbla  appeal  la  pcoMCUted  tfe«m 
«  decree  of  the  probate  eiKirt  denyliv  the 
petltian  of  aiv^Uorti  aeekbie  a  revocation 
of  lettera  teatanwaitarr  laaned  to  Mrs.  Pmett 
Tb»  wUk  lamea  iwdlanto  «b  cnecuton,  and 
Mek.  Fmett  aa  seenUx.  It  ivaa  protated 
on  tbe  8tti  day  of  April.  1801,  and,  on  the 
thirtieth  daj  after  probate,  letten  testa- 
mentazT  were  lasned  to  the  petitions.  On 
the  ttiirty-flrat  day  aftw  probate,  the  lettera 
sonfht  to  be  reroked  In  thla  proceeding  were 
laaned  to  Mrs.  Pmett 

•The  GMnmon  law  traced  the  title  and  au- 
thortty  of  an  executor  to  the  will.  Without 
resasd  to  the  time  ct  tta  probate,  tala  title 
and  aoUuHity  were  by  relation  referred  to 
tlie  dentil  of  the  testator.  The  exeeabv  vaa 
regarded,  not  as  an  officer  of  the  conrt  of 
probata,  bat  taOier  aa  a  private  tnu^e,  nom- 
inated and  appDtaited  by  the  testator,  and 
ctaaifed  with  waA  dnttea  na  tfe»  testator  de- 
dared.  Probata  was  easenttal  enly  to  e»* 
toblUh,  jBdldftl  santiBce,  hla  rtgfat  Md 
authmlty.  BeCose  prebate  he  ceold  do  near- 
ly an  the  acts  be  could  rightfaUy  do  after 
probata,  except  the  InatltnttoB  and  proseen- 
tloa  of  snlta,  in  vhlch  vrofert  of  probate 
and  IcttBRs  tpatamemtary  was  necessary." 
Baock^  Adm'r  ▼.  Frank.  St  Ala.  91,  •3.  Bo. 
alao,  In  some  Jnrlsdlctlens  It  Is  a  rule  of 
the  common  law  that  where  there  are  sev- 
eral exncntors,  and  one  renounces,  and  the 
otiien  ^OTSv  tbm  wm,  the  renunciation  ia 
not  Undini;  on  Um  so  long  as  one  or  more 
of  his  ooezecBtors  continue  in  office,  bnt  be 
who  renonnoed  may  at  any  time  aftwwarda 
come  to  and  administer.  11  Am.  ft  Bng. 
Ena  Law  (2d  Bd.)  In  others,  the  nde 
seems  to  be  this:  In  the  absence  of  atatn- 
toty  regulation  to  the  contrary,  an  executor 
named  to  a  will  Is  not  bound  to  toke  pro- 
bate when  his  oo-exeentors  do;  he  may  cone 
to  at  any  time  afterwards,  and  toke  letters 
testamentary;  and  even  abould  he  renounce, 
thongh  he  cannot  fn  that  case  take  letters 
testamentary  dtirii«  the  life  of  such  as  prove 
the  wUl,  yet  iriKnUd  he  ssrrlTe  them,  he  ia 
entitled  to  admtolstratloo  <it  the  estate  and 
to  letters  testamoatory.  Judscn  t.  Glbblns, 
5  Wend.  224;  1  Woemer.  Adm'n,  $  234. 
These  rales  ehsarly  ham  nppUcatimi  only  In 
those  Jurladletions  where  the  common  law 
preralls  that  an  esKcntor  derives  hla  authori- 
ty exchoalTdy  from  the  wlU.  and  not  from 
his  lettera  testomcntory,  and  have  no  a^U- 


cation  to  this  Jvrtedlctlon,  wbere  the  settied 
rule  Is  that  lettws  testomentary  must  be 
granted  before  on  uecutor  Is  legally  Invested 
with  any  authmtty  ov&  the  assets  of  the 
testator's  estate  (Wood  v.  Oosby,  76  Ala. 
667);  and  the  statntes  regulating  the  issu- 
ance of  letters  testamentary  and  administra- 
tion create  prefcRnces  which  most  be  exer- 
cised by  the  party  preferred  wtthto  the  time 
fixed  by  the  statutes.  Keith  v.  Proctor.  114 
Ala.  676,  21  Booth.  S03:  Wheat  v.  Fuller,  82 
Ala.  672.  2  Soutih.  V6;  Forrester  v.  For^ 
Tester's  Adm'rs,  87  Ala.  S88;  Curtis  T.  WU- 
llaxDs,  S3  Ala.  570. 

Sections  63  and  68  of  the  Code  required 
Mrs.  Prnett  to  apply  for  lettem  withto  80 
days  after  probate  of  the  wUl.  and  her  fail- 
ure to  do  ao  lost  to  her  tba  right  to  have 
letters  as  against  her  co-executors  who  did 
make  tbcdr  apidlcation  within  the  time  pre- 
scribed. In  other  wordi^  bee  failure  to  ex- 
ercise the  right  conferred  by  the  lOovl^Mis 
of  these  statutes,  and  the  exercise  of  that 
right  by  the  petitioners,  conferred  upon  the 
lattor  the  occluaive  right  to  lettera  testa- 
moitary;  and,  so  long  as  tlie  letfctta  Issued 
to  the  petitioners  remained  unrevoked,  the 
court  was  without  jurisdiction  to  grant  the 
letters  to  Mrs.  Pmett  Matthews  v.  Douthitt 
27  Ala.  273,  62. Am.  Dee.  766;  Bean  r.  Ohap- 
man,  7S  Ahi.  140;  Kdson  v.  Boynton,  64  Ala. 
868;  Coltart  v.  Allen,  40  Ala.  166.  88  Am. 
Dec.  757;  Gcay's  Adm*r  v.  Onilae,  86  Ala. 
OBB.  TUto  beliv  true,  the  grant  of  letten  to 
her  was  void,  and  the  petition  sboiUd  have 
been  grantofl.  and  her  lettera  revoked. 

The  graot  of  letters  hdag  v<M,  It  was  flio 
doty  ot  the  probate  court  to  revoke  them. 
Hating  the  inherent  Jurisdiction  to  make  the 
Measda  speak  the  trnlk.  it  onvoestienably 
had  the  rigbt  to  hear  and  determine  and 
grant  the  petition  in  this  case,  althongh  tt  be 
conceded  (a  question  we  do  not  hero  dedde) 
that  the  dty  court  had  assnned  Jurisdiction 
of  tbe  adminlstratton  of  the  estate.  A  de- 
cree will  be  here  entered,  revoking  the  letters 
testammtaxy  to  Mrs.  I^ett,  and  reverstog 
the  decree  of  tiie  probate  conrt  denying  the 
petition. 

Reversed  and  rendered. 


FOLLAK  «t  bL  T.  BILLINa.i 
(BxTpteme  Oourt  ot  Alabama.    Feb.  13,  1902.) 

CRKDITORS*  SCrr  —  DISCOVERT  OF  ASSETS  — 
PLEADING— SUFPICIENCY  OP  BILL— LIMITA- 
TIONS—REMOVAL  OP  BAR— PROMISE  TO  PAY 
—SPECIFICATION  OF  AMOUNT— CONSIDERA- 
TION—NOT  ES-INDORSER'S  LI  ABILITY -PROM - 
ISB  TO  PAY  AFTER  FAILURE  TO  PROTEST— 
C0NBn»BRAT10N. 

1.  tTnder  Code,  §§  810,  821,  providing  that  ft 
creditor  may  file  a  bill  against  his  debtor  tor 
the  diBcovery  of  assets  owned  by  the  debtor, 
and  for  the  application  of  such  assets  to  the 
creditor's  claim,  it  is  not  necessary  for  the- 
bill  to  allege  any  fraudulent  couveyance  or 
attempt  to  ti-anefer  property,  bnt  it  is  sufflcient 
if  it  allege  the  Insufflcien<.y  of  visible  asseta 
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subject  to  legal  process,  and  the  existence  of 
assets  which  are  concealed  and  bidden  oat. 

2.  Under  Code.  {  SVi,  aothorizing  a  creditor 
to  file  a  bill  sKainst  his  debtor  for  a  discovery 
ot  assets,  and  providing  that  the  debtor  shall 
answer  under  oath,  a  waiver,  in  such  a  bill, 
of  answer  under  oath,  as  to  all  except  the  in* 
terrogatories  directed  to  the  character  and  lo- 
cation of  the  debtor's  assets  alleged  to  be  con* 
cealed,  does  not  prevent  the  bill  from  being  a 
bill  of  discovery. 

3.  An  agreement  by  a  debtor  promising  to 
pay  all  the  notes  and  bills  held  by  the  creditor 
against  him  at  the  date  of  the  agreement,  "as 
shown  by  the  same,  and  in  the  manner  shown 
by  same,*'  and  admitting  that  all  such  bills  are 
just  and  unpaid,  furnishes  the  means  by  which 
the  amount  of  the  indebtedness  can  be  ascer- 
tained  with  sufficient  definiteness  to  render  the 
agreement  efEectoal  as  a  removal  of  the  bar  of 
limitations.  • 

4.  Where  a  complaint  sets  oat  an  agreement, 
made  a  year  before  the  suit  was  instituted, 
whereby  defendant  promised  to  pay  all  the  bills 
and  notes  held  by  plaintiff  against  him  on  that 
date,  a  demarrer  on  the  ground  that  the  cause 
of  action  founded  on  such  notes  was  barred  by 
six  yesrs'  limitations  will  be  overruled,  regard- 
less of  whether  the  complaint  showed  that  the 
bills  and  notes  were  outstanding  at  the  date 
of  the  agreement,  since,  If  the  bill  does  not 
show  this,  it  necessarily  does  not  show  that 
the  bills  and  notes  were  of  six  years'  standing, 
and,  if  it  does  show  that  they  were  outstanding 
at  such  date,  then  they  are  desi^ated  by  the 
promise  to  pay  with  sufficient  definiteness  to 
remove  the  bar. 

5.  An  agreement  waiving  the  bar  of  limita- 
tions, which  ackuowledges  the  justness  of  all 
bills  and  notes  held  by  the  creditor  on  which 
the  debtor  Is  drawer,  acceptor,  indorser,  or 
maker,  and  waiving  the  debtor's  right  to  be 
discharged  from  any  obligation  on  any  of  soch 
bills  and  notes  Indorsed  or  accepted  by  him, 
by  reason  of  any  failure  to  have  them  protest- 
ed, is  sufficiently  broad  to  cover  bills  and  notes 
which,  at  the  date  of  the  agreement,  were  not 
subsisting  obligations  on  account  of  failure  to 
give  the  debtor  notice  ot  nonpayment  when  they 
Fell  doe. 

6.  An  agreement  by  a  creditor  not  presently 
to  sue  his  debtor  is  sufficient  consideration  for 
a  waiver  of  limitations  by  the  debtor. 

7.  An  agreement  by  a  creditor  not  to  sne 
his  debt(Hr  on  notes  on  which  the  debtor  was  lia- 
ble partly  as  maker  and  partly  as  iudorser  is 
sufficient  consideration,  granting  that  one  Is 
necessary,  for  a  promise,  oy  the  debtor,  to  pay 
his  obligatloDS  as  indorser  from  which  he  nas 
been  released  by  failure  to  protest. 

Appeal  from  city  conrt  of  Hontgomery;  A. 

D.  Sayre,  Judge. 

9ult  by  F.  M.  Billing  agalflst  Ignatius  Fol- 
iate and  others.  From  a  decree  in  favor  of 
plalntltr,  defendants  appeal.  Affirmed. 

In  addition  to  the  averments  of  tbe  bill  aa 
set  forth  In  the  opinion,  it  was  further  aver- 
red that  Follak  had  an  Interest  in  certain 
named  corporations,  and  that  certain  named 
persons  held  In  trust  lands  and  property  In 
which  he  had  an  equitable  Interest;  that  he 
had  a  vendor's  lien  for  the  purchase  money 
of  certain  described  real  estate  sold  to  cer- 
tain persona  or  corporations;  that  Pollak  was 
the  equitable  owner  of  a  vast  amount  of 
property  held  by  certain  named  persoDS  or 
corporations,  but  that  the  same  were  not 
visible  to  complainant,  and  were  not  acces- 
sible to  process;  that  tbe  complainant  did 
not  know,  and  could  not  know,,  the  partlcu- 


lara  and  extent  of  all  the  pnqierty  owned 
by  said  PoIIak,  and  the  tltl«  tbwetOk  without 
discovery  of  the  same.  Tbeie  wen  also  the 
following  additional  averments  contained  in 
said  bill:  "Orator  is  Informed  and  bdlevea, 
and  upon  such  inf ormatloo  and  belltf  aTen 
and  states,  that  if  the  said  Ignatiiu  Follak 
should  dispose  of  bis  property  and  assets, 
which  are  equitable  In  nature,  and  not  sub- 
ject to  1^1  process,  orator  would  be  wholly 
remediless  in  his  efCort  to  collect  the  debts  of 
said  Pollak  Justly  due  and  owing  to  him,  and 
without  an  Injunction  against  the  said  Igna- 
tius Pollak,  restraining  and  enjoining  him  by 
himself  or  through  his  agents  or  attorneys, 
from  selling,  disposing  of,  orlncumberlngsuch 
assets  and  property,  orator  will  be  In  great 
danger  of  losing  tbe  fruits  of  a  decree  In  his 
favor  In  this  cause,  and  of  failing  to  subject 
such  property  and  assets  to  the  payment  aC 
the  just  debts  of  said  Follak  to  orator."  Ig- 
natius Pollak  and  tbe  certain  persons  and 
corporations  averred  In  the  bill  to  t>e  the 
holda*s  In  trust  of  the  property  alleged  to  be- 
long to  said  Ignatius  Pollak  ware  made  par- 
ties defendant.  There  were  incltided.  In  the 
bill,  interrogatories  addressed  to  Ignatius  Pol- 
lak and  other  parties  defendant  The  pur- 
pose of  these  Interrogatories  was  to  disci  :se 
the  character  and  location  of  the  assets  which 
It  was  averred  Pollak  had  bidden  out  and 
concealed.  The  prayer  of  the  bill  was  aa  fol- 
lows: "And,  upon  the  bearing,  orator  prays 
that  your  honor  will  refer  it  to  tiie  register 
to  ascertain  and  r^ort  In  what  sum  the  said 
Ignatius  Pollak  Is  indebted  to  complatnaot, 
and  tbat  your  honor  will  render  a  decree  tn 
favor  of  complainant  against  the  said  Igna- 
tius Follak,  therefor;  and  that  your  bonor 
will,  by  proper  orders  and  decrees,  discover 
and  ascertain  what  property  real  or  personal, 
or  interest  in  propoty  real  or  personal,  sub- 
ject to  tbe  payment  of  tbe  debt^  the  aald 
Ignatius  Pollak  has.  and  what  monsTa.  tf- 
fects,  and  cboses  in  acUon,  and  Intraest  In 
moneys,  effects,  and  choses  In  acttoo,  subject 
to  the  payment  of  debts,  the  said  Ignatius 
Pollak  has,  and  whether  such  money,  prop- 
erty, effects,  and  cboses  In  action  are  within 
or  without  the  state  of  Alabama;  and  t^t 
your  bmior  will  make  all  such  ordm  and  de- 
crees as  may  be  necessary  and  proper  to 
reach  and  subject  such  property,  moneys,  ef- 
fects, and  chosea  in  action  to  the  payment  of 
the  debts  due  and  owing  by  said  Ignatius 
Follak  to  complainant;  that  for  the  purpose, 
your  honor  will  appoint  a  receiver,  who  shall 
be  authorized  under  the' orders  and  decrees  of 
this  court  to  demand,  sue  for,  and  recover,  or 
otherwise  to  reduce  to  possession,  all  such 
property,  moneys,  effects,  and  choses  In  ac- 
tion; and  that  your  honor  will  require  the 
said  Ignatius  Foilak,  and  all  olSusr  defend- 
ants to  this  cause,  to  make  such  mxAYtr  all 
conveyances,  aa^nments,  and  traosfers 
which  may  be  necessary  and  proper  to  enable 
such  recdver  to  receive  or  to  sue  tot  and  re- 
cover such  propertj.  Xhat  your  bonor  will 
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srant  unto  complainant  a  writ  of  Injunc- 
tion restraining  the  aald  IgnatlOB  P<^k,  by 
hlnweU  or  tbiongli  Ua  agents  or  attwneya, 
or  otberwlse^  from  srillng.  disposing  of,  or 
Incumbering  Idfl  ^opertjr  or  aaseta  or  any  of 
them,  whether  legal  or  equitable  In  their  na- 
tore,  pending  the  determination  of  this  caussw 
That  fom:  honor  wlU  adjudge  and  decree  that 
neither  the  saM  Helene  nor  Robert  PoUak  has 
any  Interest  or  claim  in  and  to  any  of  the 
obligations  of  The  Fair,  purporting  to  be  pay- 
able to  B.  Soman  IndlTldually  or  as  trustee 
for  them,  or,  U  the  said  Heleue  or  Bobert 
Pollak  has  any  Interest  In  the  same,  that 
auch  Interest  la  subject  to  the  claim  of  com- 
plainant thereto,  fOr  the  saflsfaction  of  the 
debta  of  said  Follafe."  The  bill  ms  amended 
by  adding  thereto  the  agreement  entered  into 
by  Ignatius  PoUak  as  to  his  ooUgatlons  to  Jo- 
siah  Uorris  &  Co.,  which  was  the  style  of  the 
arm  under  which  F.  M.  Billing  did  bnslness. 
This  agreement  is  copied  In  the  opinion. 

The  defendant  Pollak  made  a  motion  to  dis- 
miss the  bill  for  the  want  of  equity,  and  also 
demurred  to  the  bill  npon  tbe  following 
grounds:  "(1)  That  it  appears  in  and  by  said 
bin  that  the  cause  of  action  of  the  plaintiff 
accrued  more  than  six  years  prior  to  the  com- 
menc^ent  of  this  suit,  and  that  it  is  barred 
by  the  statute  of  limitations  of  six  years.  (2) 
That  the  said  bill  is  not  a  bill  of  discovery, 
the  oath  thereto  being  waived,  and  the  plain- 
tiff does  not  show  that  his  remedy  at  law  has 
t>een  exhausted  by  return  of  no  property  on 
an  execution  on  a  Judgment  against  this  re- 
spondent, and  the  bill  la  not  filed  to  subject 
any  specifled  property,  and  is  a  fishing  blU, 
by  a  simple  contract  creditor,  for  the  collec- 
tion of  a  legal  demand,  whereby  It  appears 
that  this  court  is  without  Jurisdiction  of  said 
cause.  (3)  That  said  bill  la  not  for  discov- 
ery, nor  for  the  condemnation  of  specified 
property,  and  It  does  not  allege  sufficiently 
the  fraudulent  conveyance  or  transfer,  or  at- 
tempted ttaudnlent  conveyance  or  transfer, 
of  any  specific  property."  The  d^endant 
Pollak  also  filed  several  pleas;  the  first  of 
these  pleas  set  up  that  the  cause  of  action 
set  forth  in  the  bill  accrued  more  than  six 
years  prior  to  the  institution  of  tbe  suit,  to 
wtL.  in  the  year  1893,  and  that  the  same  was 
barred  by  tbe  statute  of  limitations  of  six 
yenrs.  Tbe  substance  of  the  other  pleas  la 
sufficiently  stated  in  the  opinion. 

Upon  the  submission  of  the  cause  upon  the 
motion  to  dismiss,  upon  the  demurrer  to  the 
bill,  and  the  exceptions  to  the  sufficiency  of 
the  pleas,  the  court  rendered  a  decree  ovhv 
ruling  the  motion  and  the  demurrer,  and  sus- 
taining the  exceptions  to  the  pleas.  From 
tuis  decree  the  derendants  appeal,  and  assign 
the  rendition  thereof  as  error. 

Ounter  ft  Gnnter,  for  appellants.  Bay 
Rush  ton  and  Watts,  TVoy  ft  CafTey,  for  ap- 
pelleeu 

TYSON,  J.   This  bill  was  filed  by  a  simple 
contract  creditor  for  discovery  of  assets  under 
82SO.— U 


section  St9  of  tiie  Code,  and  to  subject  ttaem 
to  the  payment  of  debts  alleged  to  be  due  by 
P<^k  to  complainant  Section  821  of  the 
Code.  It  Is  averred  that  respond«it  Pollak 
la  Indebted  to  cmnplalnant  In  tbe  sum  ct  920.- 
000,  or  other  large  som,  his  bills  of  er- 
change  and  ^missory  notes,  and  other  ac- 
coonts  In  a  large  amonnt,  which  Is  due  and 
unpaid;  that  the  said  PoUak  has  not  vlsiUe 
proper^  or  meana  subject  to  legal  process  of 
value  sofllclent  to  pay  complainant;  and  "Qiat 
orator  is  Informed  and  believes,  and  upon 
such  Information  and  belief  states,  that  the 
said  Ignatius  Pollak  haa  property,  means,  or  ' 
assets  not  accessible  under  legal  process,  or 
an  interest  In  property  real  or  personal  or 
money  or  effects  or  cboses  to  action  which 
are  not  accessible  under  legal  process,  which 
are  liable  to  the  satisfaction  of  his  debts  to 
orator,  but  tliat  the  ktod  and  description  of 
such  property,  and  how  It  Is  beld,  is  kept 
concealed  and  bidden  out,  and  Is  unknown  to 
orator,  and  that  a  discovery  of  the  same  by 
defendants  hereinafter  named  Is  necessary  to 
enable  orator  to  reach  and  subject  the  same 
to  tbe  satisfaction  of  said  demands  owing  to 
orator  by  said  Pollak."  The  bill  contains  In- 
terrogatories addressed  to  Pollak  and  tbe  otho- 
respondoits.  for  the  discovery  of  said  assets, 
and  prays  for  such  decrees  as  may  be  necea* 
sary  to  subject  such  assets  to  tbe  indebted- 
ness of  complainant;  for  a  receiver;  and  for 
an  Injunction  to  prevent  Pollak  from  dispos- 
ing of  the  assets  pending  a  detormtoaUon  of 
the  cause. 

In  Cook  V.  Schmidt,  100  Ala.  582,  18  South. 
686,  speaking  of  the  right  of  a  Omple  contract 
creditor  to  maintain  a  bill  under  tbe  statute, 
it  was  said:  "Tbe  constitutionality  of  the 
act  and  the  right  of  a  creditor  to  relief  under 
its  provisions  have  been  thoroughly  consider^ 
ed  by  this  court,  and  should  be  regarded  as 
settied  law  in  this  state."  We  see  no  ground 
for  differentiating  this  case  from  the  others 
where  the  Jurisdiction  of  the  court  has  been 
repeatedly  sustained.  Tbe  bill  sufficiently 
avers  the  insufficiency  of  visible  assets  for  the 
payment  of  tbe  indebtedness,  and  the  exist- 
ence of  other  assets,  not  subject  to  legal  i:ro- 
cess,  which  are  kept  concealed  or  hidden  out. 
It  is  not  necessary  that  tbe  bill  should  show 
any  fraudulent  c(Hiveyance  or  attempt  to 
fraudulentiy  transfer  property.  It  la  suffi- 
cient if  it  avers  the  insufficiency  of  visible 
assets  subject  to  legal  process,  and  the  exist- 
ence of  assets  which  are  concealed  and  hid- 
den out.  This  the  bill  under  consideration 
does.  Sweetzer  v.  Bucbanan,  94  Ala.  574,  10 
South.  652;  Lawson  v.  Warren,  89  Ala.  5S4. 
8  South.  141;  Sorrell  v.  Vance,  lu2  Ala.  207, 
14  South.  738. 

Tbe  bill  was  ^Iso  demurred  to  upon  the 
ground  that  It  is  not  a  bill  of  discovery  be- 
cause answer  under  oath  is  waived  as  to  all 
of  It  except  tbe  Interrogatories  incorporated 
therein.  These  interrogatories  are  directed  to 
the  ascertainment  of  the  character  and  loca- 
tion of  the  assets  which  It  av^  the  debtor 
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bas  bidden  out  and  concealed.  This  Is  the 
porpose  of  the  discovery  under  tbe  statute, 
and,  answer  nnder  oath  as  to  tbe  character, 
location,  and  Interest  of  Pollak  In  tbe  assets 
being  required  as  contemplated  by  It  (the  stat- 
ute). It  cannot  be  said  that  Om  bin  la  not  a 
bin  of  discovery  thereunder. 

The  defense  of  the  statute  of  limitations  of 
six  years  was  Interposed  by  demurrer  and  by 
pleas.  Tbe  bill  as  amended,  to  which  tbe 
demurrer  and  pleas  were  interposed,  con- 
tained the  following  agreement,  signed  by 
Pollak,  of  date  July  12,  1899:  "Whereas  I, 
Ignatius  Pollak,  of  said  county  and  state,  am 
Jusdy  Indebted  to  Josiah  Morris  &  Co.  In  sev- 
eral and  divers  bills  of  exchange  and  promis- 
sory notes  as  drawer,  acceptor,  Indorser,  or 
maker,  and  desire  to  extend  my  liability  there- 
on and  therefor,  so  that  the  statute  of  limi- 
tations will  not  bar  the  same,  and  In  consid- 
eration that  said  Josiah  Morris  &  Co.  do  not 
presently  bring  suit  on  my  said  obligations 
to  them,  I,  the  said  Ignatius  Pollak,  do  here- 
by acknowledge  my  obligation  on  all  of  said 
notes  and  bills  as  shown  by  the  same,  and  In 
the  manner  shown  by  the  same,  and  that  my 
Indebtedness  as  shown  thereby  Is  Just,  cor- 
rect due,  and  unpaid;  and  for  such  considera- 
tion aforesaid  I  hereby  expressly  and  un- 
eqnlTDcally  renew  such  obligations,  and 
promise  to  pay  the  same,  this  promise  and 
agreement  being  Intended  to  renew  and  ex- 
tend my  obligations  on  soch  paper  to  the  ex- 
tent and  as  fully  as  If  I  had  renewed  each 
of  sadi  papers.  And  I  also  hereby  waive 
my  light  to  be  discharged  from  any  obliga- 
tion OB  any  of  said  notes  or  bills  as  Indorsed 
or  accepted  by  reason  of  any  failure  to  have 
them  protnted  at  tbe  time  they  fall  due,  and 
all  protests  on  them  are  hereby  waived."  Tbe 
essentials  of  a  promise  to  remove  tbe  bar  of 
the  statute  of  limitations  is  thus  stated  In 
Chapman  v.  Barnes,  VS  Ala.  435,  9  Soutb. 
.590:  "There  mnat  be  a  clear  and  definite  ac- 
knowledgment of  the  debt,  a  spedfleation  of 
the  amount  due,  or  a  reference  to  something 
by  which  such  amount  can  be  definitely  and 
certainly  ascertained,  and  an  unequivocal 
promise  to  pay."  The  agreement  above  quot- 
ed doej  not  specify  any  debts  other  than  all 
bills  of  exchange  and  promissory  notes  upon 
which  Pollak  was  then  Justly  Indebted  to 
Josiah  Morris  &  Co.  He  acknowledges  his 
obligation  on  "all  of  said  notes  and  bills  as 
shown  by  the  same,  and  In  the  maon^  shown 
by  the  same;"  that  his  indebtedness,  as  shown 
thereby.  Is  just  and  unpaid,  and  he  "unequiv- 
ocally" promises  to  pay  them.  It  Is  mani- 
fest that,  by  embracing  all  the  bills  of  ex- 
change and  promissory  notes  outstanding  in 
the  hands  of  complainant  on  the  12th  of  July, 
1899,  upon  which  Pollak  .was  acceptor,  In- 
dorser, or  maker,  the  agreement  furnishes 
tbe  means  by  which  the  amount  of  the  in- 
debtedness covered  by  It  could  be  definitely 
and  certainly  ascertained.  This  would  ap- 
pear upon  the  face  of  the  bills  and  notes  out- 
standing. 


The  agreement  was  also  an  acknowledg- 
ment of  the  amounts  of  the  bills  and  notes 
then  outstanding  as  due,  and  an  unequivocal- 
promise  to  pay  the  same.  If  the  bill  of  com- 
plaint did  not  show  that  the  notes  and  bills- 
of  exchange  sought  to  l>e  collected  were  out- 
standing at  the  date  of  the  agreement,  the^ 
demurrer  and  pleas  interiwslng  the  defense- 
of  the  statute  of  limitations  necessarily  do. 
The  demurrer  involves  the  assertitm  that  the> 
bill  shows  that  the  cause  of  action  upon  the- 
notes  and  bills  of  exchange  accrued  alz  years 
prior  to  the  commencement  of  this  suit,  which 
was  on  the  31st  day  of  May,  1901.  If  tbe 
bill  of  complaint  does  not  show  that  the  cause 
of  action  Dpon  them  accrued  six  years  before 
the  commencement  of  the  suit,  ttie  demurrer 
Is  bad;  If,  on  the  other  hand,  the  bill  does- 
show  such  fact,  the  demurrer  Is  equally  bad. 
for  the  reason  that  the  bill  In  socfa  case 
would  also  show  that  tbe  notes  and  bills  of 
exchange  were  outstanding  on  the  12th  day 
of  July,  1899,  the  date  of  the  agreement.  Tbe 
same  may  be  said  of  the  pleas.  They  aver 
that  tbe  obligation  sued  upon  accrued  six 
years  prior  to  tbe  commencement  of  the  suit. 
If  this  be  so,  the  bills  of  exchange  and  notes 
were  necessarily  outstanding  at  tiie  date  of 
the  agreement,  which  was  not  two  years  be- 
fore this  bill  was  filed.  This  fact  Is  an  that 
Is  necessary  for  the  definite  ascertainment  of 
the  amount  of  the  Indebtedness  as  to  wbldi 
tbe  statute  of  limitations  was  waived. 

In  plea  numbered  8  It  Is  avored  that  the 
bills  of  exchange  and  notes  were  not  cov- 
ered by  the  waiver  of  the  statute  contained  in 
tbe  agreement,  because  they  were  not  then 
subsisting  obligations  by  reason  of  failure  to- 
give  Pollak  notice  of  nonpayment  when  they 
fell  due.  Tbis  construction  of  tbe  agreement 
of  waiver  Is  too  narrow.  The  agreemoit  did 
not  leave  the  question  open  as  to  whether 
Pollak  was  Justiy  liable  upon  any  of  the  bills 
and  notes  then  outstanding,  or  whether  he 
bad  a  defense  thereto  for  future  ascertain- 
ment.  It  was  an  acknowledgment  tiiat  he 
was  justly  indebted  npon  all  of  them  "as 
shown  by  the  same,  and  In  the  manner  shown 
by  the  same,"  That  this  was  the  Intention 
of  tbe  parties  Is  further  manifest  from  the 
fact  that  Pollak,  In  and  by  the  agreement 
waived  his  right  to  be  discharged  from  his 
obligation  on  any  of  said  notes  or  bills  by 
reason  of  failure  to  have  them  protested  at 
the  time  they  fell  due.  The  fact  that  Pol- 
lak was  not  then  liable  npon  some  of  the 
bills  and  notes  outstanding  was  In  tbe  minds 
of  the  parties,  and  the  Intention  Is  clear  that 
the  agreement  was  to  cover  them  and  all  otb> 
ent. 

Plea  No.  2  asserts  that  the  walvw  of  pro- 
test was  without  consideration,  and,  being 
made  after  the  bill  and  notes  had  become 
due.  was  of  no  effect  If  a  ooDsideratioD 
were  necessary  to  sttstahn  a  promise  to  pay 
after  failure  to  give  notice  of  nonpayment 
(Boiling  V.  McKenzIe:  89  Ala.  470.  7  South. 
6S$,  tbe  agreemont  fnmitfiefl  sudi  oomldera- 
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tlon  for  Oie  j/roiaXBe.  It  diowB  tbat  the  walr- 
er  of  fallnre  to  protest  and  glTO  notice,  as 
wril  as  tbe  waiver  of  tbe  bar  of  tiie  atatnte 
of  IlmltationB,  was  In  consideration  of  the 
agreement  <tf  Joslali  Morria  &  Co.  not  to 
preaeuOy  ane  u^m  Pollak'a  obllgatlms,  npon 
some  of  wbldi,  we  may  add,  be  waa  liable 
as  mnker,  and  not  entitled  to  notice. 
Affirmed* 


Bx  parte  JONBS.^' 
(SvpT«me  Gomt  of  Alabama.   May  22,  1902.) 

EQTJITY— VOLUNTARY  DISMISSAL  AFTER  AN- 
SWBB  PILED—LEGAL  SET-OFF— FRBJUDICB 
TO  DEFBNQANT— REINSTATEUENT— UAMDA- 
UtTS. 

1.  Where  the  answer  to  a  bill  made  a  crosa 
bill  contains  a  set-off  not  pnrely  of  equitable 
cognizance,  or  snch  as  woold  support  an  ori^ 
iuai  bill,  dismissal  of  the  bill  carries  with  it 
the  cross  bill. 

2.  An  order  of  the  chancellor  vacating  an  or- 
der diamissing  a  bill  made  by  tbe  register  in 
vocation  being  purely  interlocutory,  and  not 
appealable,  the  only  remedy  left  to  complain- 
ant is  by  mandamus  to  comi^l  tbe  chancellor  to 
vacate  the  order  made  by  him. 

3.  Under  Code,  I  703,  providing  that,  after 
anawar  w  cvom  bill  filed,  the  eomplaiiiant  may, 
on  appUcatlon  to  tbe  register  in  vacation,  dia- 
mlss  the  suit,  but  the  defendant  may  at  the 
next  term  of  court  show  cause  against  the  dis- 
missal, and  procure  a  vacation  of  the  order,  a 
dismissal  cannot  be  made  which  is  prejudicial 
to  defendant,  and  where  tbe  answer  avers  a 
set-off  growing  ont  of  the  subject-matter  of  the 
original  bill,  and  is  of  such  character  that  an  in- 
dependeut  action  thereon  would  be  barred  by 
UmitBtions  at  the  time  the  complaint  was  dis- 
missed, but  was  not  so  barred  at  the  time  the 
bill  was  filed,  the  bill  cannot  be  dismissed, 
though  such  set-off  was  legal,  and  not  equitable, 
in  nature. 

ManOamna  by  Winston  Jones  to  compel 
the  chancellor  of  the  chancery  court  of  Ma- 
rengo connty  to  vacate  an  order  made  by 
him,  setting  aside  an  oider  dismissing  a  bill 
In  equity  brangbt  by  petitioner.  Wilt  de- 
nied. 

Pettna,  JefEdes  &  Partridge,  for  petitioner. 
Wm.  Cnnlnghame,  for  respondent 

DOWDELL,  J.  Ttils  Is  a  petition  for  a 
mandamus  to  compel  the  chancellor  to  va- 
cate an  ordo-  made  by  him  in  tlw  cause  of 
Winston  Jones  t.  L.  D;  Hardy,  pending  in 
the  diancery  court  of  Marengo  connty,  in 
which  tbe  chancellor,  on  tbe  application  of 
Hardy,  set  aside  and  annulled  an  order, 
made  by  the  register  of  said  court  in  vaca- 
tton,  dismlsdng  the  complainant's  bill,  on 
the  motion  of  tlie  complainant,  Winston 
Jwies. 

The  fttcts,  as  stated  In  the  petition,  show 
that  tbe  petitioner,  Winston  Jones,  filed  his 
bill  in  the  fAancery  court  of  Marengo  coun- 
ty against  Lu  D.  Hardy  and  others,  seeking 
a  discovery  and  an  accounting.  .  Demurrers 
were  Interposed  by  tbe  several  defendants, 
wblcb  were  sustained  as-  to  all  <tf  tbe  def  end- 
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ants  except  the  defendant  Hardy,  and  were 
overmled  as  to  Um.  This  decree  on  tbe  de- 
murrers was  aflirmpd  on  appeal  to  ttits  court. 
Jones  T.  Hardy,  127  Ala.  221,  28  South.  564. 
Tbe  defeidant,  Hardy,  also  filed  an  answer, 
which  was  made  a  ooss  bin.  In  his  an- 
swer, after  admitting  certain  avennents  of 
the  blUf  and  d^iylng  ottaers,  he  claimed  a 
aet-oft  against  tbe  demand  ct  tiie  complain- 
ant, which  was  germane  to,  and  arose  out 
of,  tbe  matters  afi^ied  In  tba  bllL 

Tbe  defmse  of  aet-irff  pleaded  In  tbe  an* 
swer,  and  upon  which  afflrmatlTe  relief  la 
sought  by  way  of  eross-blll.  Is  purely  legal, 
as  contmdlstlngulBhed  from  equitable.  It  la 
matter  as  to  irtilch  ISie  cross-complainant  has 
a  c(«nplete  and  adequate  remedy  at  law. 
And  while  tt  te  pn^er  subject  fw  a  cross 
bni,  where  affirmative  relief  la  prayed.  It  Is 
not  an  Independrat  equity,  or  matter  of  pnre- 
ly equitable  cognisance  such  as  would  sup- 
port an  original  bill  In  the  first  instance.  In 
such  a  case,  tbe  dismissal  of  the  raiglnal  bill 
carries  with  It  tlie  cross  bllL  Abda  In- 
surance Ca,  Vt  Ala.  882,  9  Sontb.  423;  Wil- 
kinson V.  "Roipetf  74  Ala.  140. 

The  acAa  of  the  tiianceUor  vacating  the 
order  of  dismissal  made  by  tbe  reglBta*  In 
vacation,  and  restoring  tiie  cause  to  the 
do<^et^  waa  ptn'ely  Interloentory,  and  from  it 
no  appeal  would  lie.  Kot  being  an  Inter- 
locutory decree,  froib  which  the  statute  au- 
thorizes an  appeal,  the  only  remedy  left  to 
the  complainant  is  by  mandamus.  It  Is  true 
that  ordinarily  It  Is  not  the  office  of  this  writ 
to  review  and  revise  Jodldai  action,  but  gen- 
erally to  compel  such  action;  yet,  as  has 
been  decided  by  this  court,  tbe  writ  will  lie 
to  correct  the  erroneous  ruling  at  a  court 
where  Injury  resnlts,  and  there  exists  no 
right  of  appeal  or  other  adequate  means  of 
redress.  Ki  parte  Woodruff.  123  Ala.  99,  26 
South.  509;  Wilson  t.  Duncan,  114  Ala.  «S9, 
21  South.  1017;  Ex  parte  Tower  Mfg.  Co., 
103  Ala.  4ie,  15  South.  836;  Bx  parte  Hayes, 
92  Ala.  120,  9  South.  156. 

To  determine  whether  the  ruling  of  the 
court  be  erroneous,  and  such  as  entitles  the 
petitioner  to  this  remedy,  of  necessity  In- 
volves a  consideratltm  and  review  of  tbe 
action  of  the  court  complained  of  in  tbe  pe- 
tition. And  If  It  be  condnded  upon  such 
review  and  consideration  ttiat  there  is  no 
error,  ttie  writ,  as  a  matter  of  course,  would 
be  denied.  The  complainant  had  bis  bill 
dismissed,  on  application  to  tbe  register  In 
vacation,  under  the  provisions  of  section  703 
of  the  Code,  which  reads  as  follows:  "Be- 
fore an  answer  or  cross  bill  Is  filed,  tbe  com- 
plainant may,  on  application  to  the  register 
in  vacation,  dismiss  the  suit.  On  such  ap- 
plication, the  register  must  enter  on  the  min- 
utes an  order  of  dismissal;  and  may  Issue 
execution  against  the  complainant  for  all 
costs  which  have  accrued.  After  answer  or 
cross  bill  filed,  the  complainant  may,  on  aiK 
plication  to  tbe  register  In  vacation,  dismiss 
tbe  suit;  and  tbe  register  must  enter  fan 
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order  of  dismissal  on  the  minutes.  Bat  tiie 
defendant,  at  the  next  succeeding  term  of 
the  court,  may  show  cause  against  the  dis- 
missal, and  procure  a  vacation  of  the  order. 
If  cause  Is  not  shown  at  the  next  succeeding 
term,  the  order  Is  flnal;  and  execution  may 
issue  against  the  complainant  for  all  costs 
which  have  accrued."  It  was  under  the  sec- 
ond clause  of  this  statute  that  the  dismissal 
was  had.  It  Is  plain  that,  by  the  terms  of 
the  statute,  the  dismissal  before  the  reg- 
ister does  not  become  final  until  upon  failure 
of  the  defendant  at  the  next  succeeding  term 
of  the  court  to  show  cause  against  aucta  dis- 
missal. It  is  equally  plain  that,  upon  cause 
shown  by  the  defendant  against  the  dis- 
missal at  the  next  succeeding  term  of  the 
court,  the  order  of  dismissal  made  by  the 
register  will  be  vacated.  The  cause  shown 
against  dismissal  must,  of  course,  be  a  suffl- 
clrat  and  good  cause.  The  question  Is  not 
whether  the  cross  bill  contains  Ind^endent 
equity,  for,  If  such  were  the  case,  the  dis- 
missal of  the  original  would  not  affect  the 
cross  bill.  Besides,  by  the  terms  of  the  stat- 
ute, cause  may  be  shown  against  the  dis- 
missal, after  the  filing  of  cross  bill  or  an- 
swer. It  was  evidently  the  purpose  of  the 
legislature  In  authorizing  the  complainant  to 
dismiss  his  suit  In  vacation,  after  answer  or 
cross  bill  had  been  filed,  to  guard  against  the 
dismissal  of  any  suit  that  might  operate 
prejudicially  to  the  defendant,  by  providing 
for  vacating  the  order  of  dismissal  for  cause 
shown  at  the  next  succeeding  term.  The 
present  case  afTords  a  fair  Illustration  of  the 
wisdom  of  the  provision  In  the  statute.  The 
original  bill,  answ^,  and  cross  bill  are  made 
a  part  of  this  petition  for  a  mandamus  as 
exhibits.  The  answer  and  cross  bill  of  the 
respondent  show  a  set-otC  pleaded,  growing 
out  of  the  subject-matter  contained  In  the 
original  bill,  and  afflrmatlve  relief  Is  prayed 
as  to  Buch  set-off.  The  facts  as  averred  In 
the  answer  and  cross  bin  further  show  that 
the  demand  sought  to  be  set  off  Is  of  such 
nature  and  charact^  that  any  right  of  ac- 
tion on  the  same  at  law  at  the  time  of  the 
dismissal  of  the  ault  before  the  register 
would  be  barred  by  the  statute  of  limita- 
tions, whereas  the  set^fiT  claimed  was  not 
barred  when  complainant  began  bis  suit 
against  the  respondent  It  would  result 
then,  tbat.  If  the  suit  of  the  complainant 
were  permitted  to  stand  dismissed  under  the 
order  of  the  register,  the  defendant  would  be 
barred  of  any  action  against  the  complain- 
ant, by  the  statute  of  limitations,  for  his 
demand  claimed  as  a  set-off  In  his  answer 
and  cross  bill.  If  there  is  any  merit  in  his 
set-off,  undoubtedly,  then,  the  dismissal  by 
the  complainant  of  his  suit  would  operate 
prejudicially  to  the  rights  of  the  defendant. 
As  a  general  rule,  a  plalntlfF  has  a  right  to 
dismiss  his  suit  whenever  he  elects  to  do  so. 
But  this  rule  has  Its  exceptions.  It  seems 
tiiat  a  plaJntlfT  may  not,  as  a  matter  of  right 
dismiss  hli  ault  when  tbe  respondent  has 


acquired  rights  In  the  proceedings  by  an- 
swer or  cross  bill,  and  would  be  prejudiced 
by  rsuch  dismissal.  See  City  of  Detroit  v. 
Detroit  City  R.  Co.  (G.  C.)  B5  Fed.  668;  Bank 
T.  Rose,  1  Rich.  Eq.  294;  6  Sine.  PL  &  Prac. 
p.  84S,  I  6,  and  notes,  where  cases  are  col- 
lated. Although  the  chanc^or  based  bts 
ruling,  in  ordering  the  cause  rdnstated  on 
the  docket,  on  the  erroneous  theory  that  the 
cross  bill  contained  Independent  equity,  we 
are  of  the  opinion  that  there  was  good  cause 
shown  for  vacating  the  order  of  the  register, 
and  the  order  of  the  (^ancellor  that  the 
cause  be  reinstated  was,  in  effect,  the  equiv- 
alent of  such  order.  We  do  not  think  that 
the  petitioner  here  is  entitled  to  the  man- 
damus on  the  facts  shown,  and  the  same 
will  be  denied. 
Mandamus  denied. 


OAKLET  et  al.  v.  HOWISON.i 
(Snpreme  Court  of  Alabama.   Feb.  13,  IMS.) 

JUDICIAL  SALB—  PURCHASERS— FAILURE  TO 
COMPLY  WITH  CONDITIONS  —  RESALE  —  AC- 
TION FOR  DBFICIENCT— NOnCB— PLKADINa. 

1.  A  purchaser  of  land  at  a  judicial  sale  fail- 
ed to  famish  satisfactory  mreties  on  the  par- 
chase-moue;^  notes,  necessiiating  a  resale.  The 
complaiiit,  in  an  action  against  the  purchaser 
at  the  iirst  sale  to  recover  the  deficiency  be- 
tween his  bid  and  the  amount  received  at  the 
resale,  alleged  that  "defendant  was  notified 
that  the  administrators  would  report  his  sure- 
ties as  inaufflcient  and  worthless."  and  that 
"the  court  would  not  accept  said  worthless 
sureties,"  but  there  was  no  allegation  that  de- 
feudaat  had  notice  of  an;  deoulte  time  and 
place  when  and  where  the  question  of  the 
sufflciency  of  hia  anxetles  would  be  passed  up- 
on. Held,  that  the  allegatioa  of  notice  was  in- 
Bufilcient. 

2.  Though  a  purchaser  of  land  at  a  judicial 
sale  who  wholly  defaults,  malting  no  effort  to 
comply  witii  the  terms  of  the  sale  and  his  bid. 
is  liable  for  a  deficiency  caused  by  a  resale, 
without  any  notice  of  the  court's  action  in  set- 
ting aside  the  sale  and  ordering  a  resale^  ^et, 
if  such  purchnser  has  fulfilled  the  conditions 
of  the  sale  to  the  extent  of  giving  the  raqiiired 
purchase-money  notes,  but  with  taunmdait 
suretieii,  he  is  entitied  to  notice. 

3.  PlaintifEa  alleged  that  defendant  bad  pn^ 
chased  land  at  a  judicial  sale,  and  had  made 
an  ineffectual  attempt  to  comply  with  the  terms 
of  the  sale,  whereby  a  resale  was  necessitated, 
and  BOnght  to  recover  the  deficiency  betwe^ 
the  price  obtained  on  resale  and  defendant's 
bid.  It  was  not  snfQclentiy  alleged  that  d^ 
fendant  had  notice  of  proceedings  to  set  aside 
the  original  sale  to  him  and  order  a  resale,  but, 
on  motion,  the  allegation  of  defendant's  in- 
effectual attempt  to  comply  with  the  conditioua 
of  the  sale,  and  the  defective  allegation  of  no- 
tice, were  strlclven  out  HeZd  that,  in  the  ab- 
sence of  the  allegation  that  defendant  attempt- 
ed to  comply  with  the  terms  of  the  sale,  the 
complaint  stated  a  cause  of  action  without  any 
allegation  of  notice. 

4.  Where  the  successful  bidder  at  a  judicial 
sale,  the  terms  of  which  required  the  pur- 
chaser's notes  for  the  purchase  price  with  suffi- 
cient sureties,  Icnowingiy  and  iutentionnlly  of- 
fers worthless  sureties  with  the  fraudulent  in- 
tention of  thereby  forcing  a  resale,  at  which 
he  might  purchase  the  same  land  at  a  reduced 

*  R«heBrlng  denied  Jine  18,  UO. 
T  a.  See  Judicial  Soles,  voL  U.  Cent.  Dig.  i  ia 
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price,  he  stands  on  the  tooting  of  a  purchasex 
who  has  made  no  effort  to  comply  with  the 
terms  of  the  sale,  and  is  not  entitled  to  notice 
of  the  coart'a  action  in  aetting  aside  the  sale 
and  ordering  a  resale. 

Appeal  from  circuit  eoort,  Blttb  coanty! 
John  Moore,  Jndge. 

Action  by  Nellie  Oakley  and  others  against 
Allen  P.  Howlson.  From  a  Judgment  for 
defendant;  plaintilfa  anwaL  Beversed. 

William  Oakley  died  Intestate,  seised  of 
certain  lands  situate  in  Bibb  county.  On 
application  of  the  administrators  of  the  ea- 
tate  of  William  Oakley,  said  lands  were,  by 
order  of  the  probate  court,  sold  for  distribu- 
tion among  the  heirs  of  said  William  Oak- 
ley. The  terms  of  sale  were  one-half  of  the 
purchase  money  payable  in  one  year  from  the 
date  of  tale,  and  the  other  one-half  payable 
in  two  years;  the  purchase  money  to  be 
secured  by  notes  with  suretlM  as  required 
by  law.  At  the  sale  under  the  order  of  the 
probate  court,  one  Allen  P.  Howlson  bid  off 
the  lands  at  the  price  of  98.76  per  acre,  and 
executed  his  notes  for  the  purchase  price, 
but  refused  to  give  sufficient  sureties  as  re- 
quired. The  admlnlBtrators  aS  the  estate  of 
William  Oakley,  deceased,  reported  the  facts 
back  to  the  court,  and  also  reported  the  de- 
fendantfs  failure  to  give  the  notes  with  the 
required  sureties.  Upon  tlie  consideration  of 
said  report,  the  inrobate  court  held  the  bid 
sulllclent  accepted  It,  and  confirmed  the  sale, 
but,  on  account  of  Howison's  refusal  to  give 
the  note  with  the  required  sureties,  the  sale 
was  vacated,  annulled,  and  set  aside,  and 
the  court  ordered  said  lands  resold.  The 
lands  were  again  sold  by  order  of  the  court, 
and  the  said  Allen  P.  Howlson  again  be- 
came the  purchaser  of  said  lands  at  the  sec- 
ond sale^  but  at  a  much  less  price,  to  wit 
$5.36  per  acre,  and  he  gare  his  notes  with 
proper  security  as  required  by  the  order  of 
the  court,  and  received  the  conveyance  to 
said  land.  Hiereupon  the  appellants  In  the 
present  case,  Nellie  Oakley  and  others,  who 
were  the  heirs  at  law  of  William  Oakley, 
deceased,  brought  the  present  suit  against 
Allen  P.  Howlson  to  recover  the  difference 
between  the  price  bid  by  said  Howlson  at 
sale  of  lands  for  division  under  the  order  of 
the  probate  court  and  the  expenses  of  the  re- 
sale. This  Is  the  second  appeal  In  this  case. 
On  the  flrat  trial  of  the  case,  there  was  a 
verdict  for  the  plaintiffs,  and  the  defendant 
appealed.  After  the  remandment  of  the 
cause,  the  complaint  was  amended.  As 
amended  the  complaint  contained  17  counts. 
The  first  and  second  counts  sought  to  re- 
cover only  the  amount  due  upon  the  notes 
executed  by  the  defendant  on  the  first  sale. 
The  third  count  sought  to  recover  the  full  pm> 
chase  price  bid  at  the  first  sale,  without  aver- 
ring a  resale.  The  other  counts  of  the  com- 
plaint sought  to  recover  the  dlflference  be- 
tween the  price  bid  at  the  first  and  second 
sales,  together  with  the  costs.  On  the  pr^ 
mt  appeal  It  la  only  necessary  to  set  out  the 


dgbth  and  seventeenth  counts  of  the  com- 
plaint 

The  eighth  count  of  the  complaint  aa 
amended,  was  aa  follows:  "Blghth  Oount 
The  plaintitCa  claim  of  the  defendants  the 
sum  of  seven  thousand,  four  hundred  and 
tbh^  six  (¥7,436)  doUars,  with  interest  there- 
on from  the  81st  day  of  January,  1887,  as 
damages  by  reason  of  the  breach  of  the  fol- 
lowing contract,  to  wit:  Plaintiffs  aver  that 
they  are  the  heirs  at  law  of  William  Oakley, 
deceased,  who  died  Intestate  in  the  year  1883; 
that  said  WUUam  Oakley  was,  at  the  time 
of  his  death,  a  resident  citizen  of  Bibb  coun- 
ty. Ala.,  and  that  during  his  life  he  was 
aelsed  and  possessed  of  a  large  estate  of 
lands  situated  In  said  state  and  county. 
That  on  the  10th  day  of  July,  1S83,  N.  P. 
Oakley  and  Fielding  Oakley  were  duly  and 
legally  appointed,  admlnlstratora  of  said  Wil- 
liam Oakley's  estate  by  the  probate  court  of 
Bibb  county,  and  that  they  Immediately  qual- 
ified, and  entered  upon  their  duties.  That, 
after  they  had  been  duly  qnallfled,  they  filed, 
in  the  probate  court  of  said  county,  their 
petitions  praying  for  a  sale  of  the  lands  of 
said  estate  for  the  purpose  of  division  among- 
the  heirs  of  said  estate.  That,  on  the  hear- 
ing of  said  petition  by  said  court  the  lands 
were  decreed  to  be  sold  for  the  purpose  of 
division  as  aforesaid.  In  accordance  with  the 
prayer  of  the  petitions,  and  It  was  ordered 
and  deCTOed  that  said  lands  be  sold  at  pub- 
lic outcry  to  the  highest  bidder,  on  a  credit 
one  half  due  In  one  year,  and  the  other  half 
two  years,  after  date  of  the  sale,  and  that 
said  amounts  be  secured  by  notes  with  secu- 
rities as  required  by  law.  That  due  and 
legal  notice  of  said  sale  was  given  on,  to 
wit  the  Slst  day  of  January.  1887,  said  ad- 
ministrators, under  and  by  virtue  of  the  or- 
ders and  decrees  of  the  court  for  said  pur- 
poses, did  offer  and  expose  said  lands  for 
sale  to  the  highest  beat,  and  last  blddo*,  and 
that  the  defendant  A.  P.  HowIsmi,  bid  off 
a  portion  of  said  lands,  to  wit  two  thou- 
sand and  forty  (2040)  acres,  at  the  price  of 
eight  dollars  and  seventy  five  cents  (^.76) 
per  acre,  amounting  in  all  to  seventeen  thou> 
said,  eight  hundred  and  fifty  ($17,850)  dol- 
lars; and  that  said  lands  were  knocked  off 
to  defendant  at  that  price,  he  being  the 
highest  best,  and  last  bidder,  and  on  terms 
of  sale  as  aforesaid;  and  that  defendant  welt 
knew  the  terms  of  sale  at  the  time  he  bid 
off  said  lands,  and  had  the  same  knocked 
off  to  him  as  aforesaid.  That  the  defendant 
did  then,  and  doea  yet,  refuse  and  fall  to 
perform  his  part  of  said  contract  of  pur- 
chase; and  did  then,  and  has  ever  since,  fail- 
ed and  refused  to  comply  with  the  terms  of 
his  said  bid.  That  the  said  admlnlstra^. 
as  required  by  law,  reported  back  to  the 
court  the  proceedings  of  said  sale  aa  afore- 
said; that  the  said  administrator  duly  re- 
ported to  the  court  the  proceeding  of  said 
aale,  and  also  reported  that  the  aaid  defend- 
ant, although  the  highest  and  best  htdd»  at 
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the  said  mdOt  bad  failed  and  refused  to 
carry  oat  the  terma  of  Iila  said  contract  of 
purchase.  Tbat  the  lalA  eonrt  ace^ed  flie 
Bald  bid,  but  oa  aeeount  of  the  defendanra 
fall  ore  to  comply  with  tba  tanna  of  the 
Mid  pwebase.  tbe  said  covt  vacated  and 
set  a^de  the  said  sale,  and  oxdeced  the  aatd 
lands  resold  on  account  of  the  defudant's 
faUnre  so  t»  cMnply  -with  the  tarma  of  hla 
said  bid.  (And  plalntlfls  aTcr  that  after  aald 
sale  waa  nude^  aod  hafere  tt  was  set  aalde 
becanae  «(  defeudatfa  fattare  to  sire 
with  waetSM,  as  levslied  by  law,  for  the 
said  purchase  price  of  said  lands,  amgle  ttane 
waa  allowed  defeadaat  to  fsrnlab  soffldat 
sureties  on  said  notes,  but  he  whidly  failed 
80  to  do.  And  plalatUb  avar  that  at  the 
time  said  notes  wve  gfaroi  the  defendant 
knew  that  the  sucettas  tbareoa  were  losufB- 
dent  and  wnrtUeaa.  And  dsCeikdant  had 
nottce  that  the  adniliristiatoss  would  report 
to  the  court  that  said  serettas  were  Insi^ 
<Amt)  That  saU  landa  were  again  afFoed 
tar  sale  said  adntadstrators,  by  Tlrtae  and 
ondoT  the  wders  and  decieea  of  (he  eonrt 
for  the  pnrposes  as  af masl^  Thkt  4am  and 
tegial  notice  o<  said  sale  waa  glveK  as  re- 
quired lay  law  for  such  pnrpoass;  aid  that 
defeodant  had  notice  of  all  such  orders,  de- 
crees, and  notices^  and  that  at  ttie  next  sale 
of  said  lands  as  afosesald,  to  wit  sa  the 
4th  day  «f  NoTCBsber,  1880,  the  said  defeiid- 
ant  again  became  Hie  best,  last,  and  hlgbest 
bidder  fra  said  lands,  which  were  .knotted 
oft  to  Urn  as  the  paechaaer,  but  at  a  noch 
less  price  than  before,  to  wit  at  the  price 
ot  fire  deflate  and  ttihrtj4Te  cents  (ftkaS)  per 
acre,  aMountlng  la  all  to  ten  thonsand,  nine 
hnndied  and  foarteon  910,U4)  dollars,  being 
six  theasaad  idne  faandred  and  thlr^-slx 
dollars  (|«,9ea)  leas  than  his  bid  at  the  first 
sale.  The  defendant  haring  eonvllsd  wUfa 
the  term*  ot  the  hut  sate,  the  same  was  re- 
ported hack  to  the  coort  bj*  the  administra- 
tors as  aforesaid,  and  a  deed  wdered  to  be 
made  to  the  dtfendant  conr^big  saM  lands, 
which  wwe  accordingly  done  as  required  1^ 
law.  And  plaintUCs  STer  that  the  lante  were 
not  resold  after  tbe  first  salcv  namdy,  the 
sale  made  en  the  81st  day  of  January,  1887, 
until  the  4th  day  of  Neranber,  1889,  by  and 
vttb  the  consent  dOf  the  defendant;  that  In 
consequence  of  defendants  failure  to  com- 
ply with  his  said  bid,  expenses  and  costs 
were  taicnvred,  necessarily,  In  making  resalca 
of  the  said  property,  to  the  amoont  of,  to 
wit  $500.  Wherefore  tb»  plaintiffs  dalm  of 
the  defendant  the  said  sum  of  97,436,  com- 
posed of  the  sum  of  |6,936,  difference  in 
price  at  which  the  said  lands  sold  at  the 
first  sale  and  the  price  at  which  the  lands 
sold  at  the  resale,  and  the  sum  of  $600  as 
expenses  and  coets  of  such  resale^  together 
with  the  Interest  on  each  of  said  several 
sums  from,  to  wit,  the  thtrty-arst  day  of 
Jannary,  1887." 

The  sevMiteaith  count  was  as  follows: 
**(17}  Flalntlfls  further  (Ualm      tlie  defend- 


ant the  sum  of,  to  wit  {7,436,  with  lnt«eat 
thereon  from,  to  wit  the  Slat  day  of  Jam- 
ary,  1887,  as  damages  for  the  breaeb  br  d«> 
fendaot  of  the  ftdlowing  contract  to  wit: 
Plaintiffs  aver  that  they  are  the  hehs  at 
law  of  WUllam  Oakley,  deceased,  who  died 
Intestate  In  the  year  1883,  and  was  at  the 
time  <a  bis  death  a  resident  citizen  of  Bfbb 
county,  Alabama;  tliat  during  bis  life,  and 
at  the  time  of  his  death,  tbe  said  wnitana 
Qakiey  waa  seised  and  possessed  of  a  imxge 
estate  In  lands  idtoated  In  said  connty  and 
la  Ghlltfn  county,  Alabama;  that  atttf  tbe 
death  of  the  said  WlUIam  Oakl^,  as  afore- 
said, and  on.  to  wit  the  taith  day  of  July. 
1883,  N.  P.  Oakley  and  Fielding  Oakley  were 
duly  and  legally  appointed  admlnlstrattun  of 
the  estate  of  the  said  WUllam  Oakley,  by 
the  probate  court  of  aald  Bibb  ewmty,  and 
that  they  Immediately  qualified,  and  entared 
ivon  their  duties  as  aald  adndnlstratoxa; 
that  after  they  bad  so  qualified,  and  entered 
upon  thdr  duties,  the  said  admbystrators 
filed,  In  the  probate  court  ot  said  Bibb  coun- 
ty, their  petition  praying  for  a  sale  at  tbe 
lands  of  said  estate  for  the  purpose  of  a  di- 
Tislon  amohg  the  heirs  of  said  estate,  and 
that  the  said  petlchm  was  due  and  re^idar, 
and  In  accordance  with  tbe  statutes  in  muAi 
cases  made  and  provided;  that  <m  the  hear- 
ing of  ssld  petltloa  by  the  said  probate  ooart 
tbe  said  lands  were  decreed  to  be  sold  fw 
the  purpose  ot  di\lslcm,  as  afuresald.  In  ac- 
cordance with  the  prayer  of  said  petition  by 
said  administrators,  and  tt  was  mdered  and 
decreed  that  aald  lands  be  sold  by  aald  ad- 
ministrators, at  public  outcry,  to  tbe  high- 
est Udto,  on  a  credit  one  half  doe  In  one 
year,  and  the  otter  half  due  in  two  yeara, 
after  the  date  of  the  sale^  and  that  said 
amounte  be  aecnred  by  notes  with  soreties, 
as  required  by  law;  that  due  and  legal  no- 
ttee  was  gtren  as  required  by  law;  and  that 
on,  to  wit  the  thlr^-first  day  of  Jannary. 
1887,  said  administrators,  under  and  by  vlr- 
tM  of  the  wder  and  decree  of  said  court  for 
said  purpose,  dkl  offer  and  expose  said  land 
for  sale  to  the  highest  and  best  bidder,  and 
that  defendant  Ud  off  a  portion  of  said 
lands  at  said  sale,  to  wtt;  two  thousand  and 
forty  acres,  at  tbe  pries  ot  to  wit  eight 
dollars  and  seventy-flTe  cents  pa-  acre, 
amoantlng  In  all      to  wtt,  seventeen  tbou- 
sand.  eight  hundred  and  fifty  dollars,  and 
that  saU  lands  were  thereupon  knocked  aS 
to  defendant  at  that  price,  he  betaig  the  hl^- 
eat  lAst  and  best  bidder,  and  were  so  axM  to 
defendant  on  the  terms  of  sale  as  afbresaid. 
and  that  defmdant  well  knew  the  said  terms 
of  sate  at  the  time  he  bid  off  said  lands  aacl 
had  the  same  knocked  off  to  Mm  as  afore 
Bald;  that  the  defendant  did  then,  and  does 
yet  and  baa  ever  slnee,  refnsed  and  fafled 
to  pwform  his  part  of  said  contract  ef  pur- 
chaser and  did  then  refuse  and  fan,  and  has 
ever  since  said  sale  refused  and  failed,  to 
comply  with  the  terms  of  his  said  bid,  la 
this:  that  he  has  always  reused  and  faOed. 
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And  does  nmr  cefnse  and  fail,  to  glva  the 
uotm  wltli  nueties  aa  required  by  law.  In 
acoardaace  with  the  terma  of  nSd  decree  and 
-order  of  said  court,  and  In  accordance  with 
the  t«nu  of  the  aald  bid  tac  said  lAUds,  for 
the  amount  of  hla  aald  Ud,  and  as,  accwdlng 
to  hla  promlae  when  be  became  aald  blgheat 
bidder  for  aald  landa  at  aald  sale,  be  bound 
hlmaeU  to  do;  that  the  aald  admlnlstratWi 
as  reaoired  by  law»  r^Kuted  ba^  to  the  aald 
probate  court  tbe  pcoceedlnss  of  aald  sale 
as  aforesaid,-  and  also  r^rted.  at  the  same 
time,  that  the  said  defendant,  althou^  the 
highest  last,  and  beat  bidder  at  aald  sales, 
bad  Called  and  refused  to  carry  out  tbe  terma 
of  hla  said  contract  of  purchaae,  oe  to  conir 
ply  with  the  terms  of  hla  said  bid;  that  the 
«ald  defoidant,  attet  the  aald  bid  was  made 
by  him,  and  prior  to  the  making  of  the  said 
rep<nt  by  the  said  admlnlatratwa  to  tbe  said 
probate  court,  offered  to  the  said  admlnlstra- 
ton  two  notes,  one  for  one-half  of  tbe 
amount  of  said  bid,  payaUe  one  year  after 
the  date  of  aald  sale,  and  the  other  for  one- 
balf  of  aald  amount,  and  payable  two  years 
after  the  date  of  said  sale,  but  that  neither 
of  said  notes,  at  the  time  it  was  offered,  nor 
ever  afterwards,  had  a  auretT  or  sureties  as 
required  by  law,  but  each  of  tfaem  had  sign- 
«d  thereto,  as  suretiee  for  defendant,  the 
names  of  <mly  two  persona,  who  wwe  wortb- 
lesB  and  insufficient  ss  sureties,  and  each 
wholly  InaolTOit.  and  worth  lesA  than  tbe 
amount  of  hla  ezenqntlona  allowed  to  them 
by  law  (an  of  which  was,  at  the  time  they 
were  <Aered,  well  known  to  aald  administra- 
tors, and  to  the  defendant^  and  to  the  Judge 
<it  the  probate  court  of  Bibb  county,  and  de- 
fendant wen  knew  it  was  wdX  known  both 
to  said  admlnlstratf»v  and  to  aald  Judge  of 
probate;  and  tbereuptm  aald  administrators 
declined  to  acc^t  aald  sureties  aa  suffidoit 
upon  said  notes,  and  Informed  defendant 
prior  to  wiftiring  their  said  report  of  sale  to 
said  probate  court*  that  they  would,  in  said 
rqtort  report  and  make  known  to  aaid  pro- 
bate court  ttiat  the  said  sureties  were  whol- 
ly Insufficient  and  InsolTent,  and  not  such  as 
required  by  law);  that  said  administrators 
did  so  report  said  sur^les  as  Insufficient,  and 
not  Bucb  as  required  by  law,  when  they 
made  their  said  report  of  sale,  and  on  the 
hearing  of  said  report  the  said  admiolstra- 
tor  made  proof  beCtnre  said  court  of  the  said 
InsufBcIency  of  said  sureties  (and  It  was 
■well  known  to  the  defendant  that  the  said 
«uretles  would  be  and  were,  as  aforesaid,  re- 
ported to  said  probate  court  as  Insufficient, 
and  not  such  as  required  by  law,  and  that 
proof  of  the  same  would  be  and  was  made 
before  the  said  probate  court  and  that  the 
said  probate  court  had,  on  the  bearing  of  the 
said  report  bo  found  and  decreed  said  sure- 
ties to  be  Insufficient  And  the  hearing  of 
said  report  of  said  administrators  by  said 
•court  and  Its  determination  and  decree  that 
said  sureties  were  Insufficient,  w^e  each  due 
and  regular,  and  In  all  things  aa  required  by 


law.  And  plalntlfla  forOier  aver  that  de- 
fendant procured  and  offered  said  Insuffi- 
cient worthleas,  and  InsolTent  sureties  on 
said  notes  tor  the  purpose  of  preventing  the 
court  from  approTlng  them,  and'  for  the  pur^ 
poae  of  procuring  said  court  thereby  to  an> 
nul  and  s^  aside  said  sale;  and  that  defend- 
ant at  tbe  time  he  made  the  aald  bid  for  aaid 
lands,  did  not  intend  to  comply  with  the 
terma  of  hla  said  bid,  but  did  Intend  to  pn- 
vent  and  avoid  a  eonflrmatiou  of  said  sale  at 
which  be  bid  in  said  lands  aa  aforesaid^  be 
offering  aaid  Insufficioit  anretleB,  and  pro- 
curing the  court  to  declare  them  insufficient 
and  to  set  aside  aald  aale;  and  plaintiffs  fur- 
ther av0  that  It  was  the  pun>ose  of  defend- 
ant at  the  time  he  made  said  bid,  to  pro- 
cure a  resale  of  said  lands,  so  that  at  such 
resale  he  might  purchase  tbe  same  at  a 
gileaUy  less  price,  and  tbat  to  accomplish 
the  said  purpose  the  defeudant  so  offered 
said  insufficient  suretleB);  and  plaintiff  a  fur- 
ther allege  that  the  retort  of  sale  of  said 
landa  to  defendant  which  was  made  by  aald 
administrators  to  the  aald  probate  court 
came  on  regularly  to  be  heard  In  said  pro- 
bate court  after  tbe  same  had  been  rwolar* 
ly  filed  and  ordered  to  live  ovot,  and  aet  fw 
hearing,  and  that  upon  the  hearing  of  aaid 
report  the  said  court  accepted  the  said  bid 
of  defendant  but  dedare^tbat  tbe  aald  aure- 
tlea  upon  said  notes  offered  by  defendant 
were  insufficient  and  on  account  of  defead- 
ant's  failure  to  comply  with  tbe  terms  ol 
said  purchase,  and  on  account  €t  his  failure 
to  offer  sufficient  sureties  on  said  notes  as 
required  by  law,  and  because  aaid  sureties 
were  decreed  and  found  by  said  court  to  be 
Insufficient  the  said  court  vacated  and  set 
aside  the  said  sale  to  the  defendant  and  or- 
dered tbe  aaid  lands  to  be  rested  (all  of 
which  was  done  and  procured  by  and  with 
the  consent  and  at  the  Instance,  of  the  de- 
fendant as  aforesal<V;  and  plaintiffs  aver 
tbat  due  and  legal  notice  of  the  said  resale 
of  the  said  lands  was  given  as  required  by 
law  for  such  puipoaes;  that  said  lands  were 
again  ctfered  for  sale,  by  said  administra- 
tors, by  virtue  of  and  under  the  order  and 
decree  of  the  probate  court  as  aforesaid,  and 
that  defendant  had  notice  of  all  such  orders, 
decrees,  and  notices;  and  at  the  next  sale  of 
said  lands  as  aforesaid,  on,  to  wit  the  fourth 
day  of  Kovember,  1889,  the  defendant  again 
became  the  highest,  best  and  last  bidder  for 
said  lands  for  which  he  had  bid  as  hereto- 
fore alleged  at  said  first  sale,  and  the  said 
lands  were  knocked  off  to  him  as  the  pur- 
chaser thereof,  but  at  a  much  less  price 
therefor  than  at  said  first  sale,  to  wit  at  the 
price  of  five  doIUirs  and  thirty-fire  cents  per 
acre,  amounting  In  all  to  fourteen  dollars, 
being,  to  wit  alx  thousand,  nine  hundred 
and  thlrty-slx  dollars  less  than  the  amount 
of  tbe  bid  of  defendant  at  said  first  sale; 
and  plaintiffs  allege  that  defendant  complied 
with  the  terms  of  said  last  sale,  that  the 
same  was  reported  back  to  the  aaid  probate 
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court  b7  the  administrators,  and  tbat  a  deed 
was  ordered  by  said  court  to  be  made  to  the 
defendaot,  conveying  to  blm  said  landa, 
which  was  accordingly  done,  as  required  by 
law,  after  the  conflrmatloD  of  said  last  sale 
by  the  said  probate  court,  and  due  and  regu- 
lar proceedtngs  therein,  In  reference  thereto, 
as  required  by  law.  PlalntUTs  further  aver 
that  tirn  said  lands  were  not  resold  after  the 
first  sale,  namely,  the  sale  made  on  the  thir- 
ty-first day  of  January,  18S7,  until  the  fourth 
day  of  November,  1889,  by  and  with  the  con- 
sent of  the  defendant;  and  that  they  aver 
that  tn  consequence  of  defendant's  failure  to 
comply  with  the  said  bid  at  said  first  sale, 
as  heretofore  alleged,  expenses  and  costs 
were  Incurred  necessarily,  In  and  about  the 
making  and  conduct  of  resales  of  said  prop- 
erty under  the  order  of  said  probate  court  as 
aforesaid,  to  the  amount  of,  to  wit  fire  hun- 
dred dollars.  Wherefore  plalntlfTs  claim  of 
defendant  the  said  sum  of  $7,436,  composed 
of  the  sum  of  $6,936,  which  is  the  differ- 
ence In  price  at  which  the  said  lands  sold 
at  the  first  sale,  and  the  price  at  which  they 
sold  at  the  said  last  sale,  and  the  sum  of 
$500,  which  was  the  expense  of  making  and 
conducting  such  resale,  together  with  the  In- 
terest on  each  of  said  several  sums  from,  to 
wit,  the  thlr^-flrst  day  of  January,  1887." 

The  defendants  smved  to  strike  out  the 
portions  of  the  eighth  and  seventeenth  counts 
which  are  within  the  parenthesis,  upon  the 
ground  that  they  were  irrelevant  and  Imma- 
terial to  the  cause  as  made  by  the  other  por- 
tions of  the  complaint.  Bach  of  these  mo- 
tions was  granted,  and  to  each  of  these  rul- 
ings the  plaintlfrs  separately  excepted. 

After  such  portions  of  the  eighth  and  ser- 
enteenth  counts  were  strlckra  out,  the  de- 
fendants demurred  to  each  of  said  counts 
upon  the  follovring  grounds:  (1)  That  It  is 
aT»red,  as  a  conclusion  of  the  pleader,  that 
there  was  a  failure  by  the  purchaser  at  the 
first  sale  to  give  sureties  as  required  by  law. 
and  the  facts  in  reference  thereto  are  not 
set  out  (2)  It  Is  not  averred  that  the  pur- 
chaser had  notice  that  the  court  held  the 
sureties  Insufilclent  or  that  the  purchaser 
had  an  opportunity,  by  proper  notice  given, 
to  litigate  the  question  as  to  whether  or  not 
the  sureties  furnished  by  him  were  suffldent 
The  court  sustained  the  demurrers  to  each 
of  these  coonts,  and  to  each  of  t^ese  rulings 
the  plaintiffs  separately  excepted.  Upon  Is- 
sue joined  on  the  counts  of  the  complaint  to 
which  demurrers  were  not  sustained,  there 
were  verdict  and  Judgment  for  the  defend- 
ant 

Watts.  Troy  &  Caffey,  BUtson  ft  Thomp- 
son, and  Pettus  &  Pettna,  for  appellants. 
Logan  &  Yand^rraaff,  for  appellee. 

DO'WDELL.  J.  8<»ne  of  the  qaestlons  pre- 
sented on  the  present  appeal  were  determined 
and  settled,  on  a  former  appeal  in  this  case, 
In  a  well-conaldtted  (pinion  by  BrIckeU,  G. 


J.  Hovrison  V.  Oakley,  118  Ala.  216,  23 
South.  810.  We  see  no  reason  for  departing 
from  what  was  there  decided,  and  therefore 
adhere  to  the  principles  laid  down  In  that 
opinion.  In  what  we  may  have  to  say  on  the 
present  appeal,  we  do  not  wish  or  Intend  to 
repeat  what  was  said  on  the  former  appeal 
further  than  is  proper  and  necessary  owing 
to  the  changes  made  in  the  present  record 
by  amendments  of  the  pleading  since  the  re- 
mandment  of  the  cause  under  the  first  appeal. 
All  that  was  said  In  regard  to  the  necessary 
averments  of  notice  on  the  former  appeal,  we 
here  approve,  and  reiterate.  Since  the  re- 
mandment  of  the  caute,  the  complainants 
have  attempted,  by  amendments  of  tiie  vari- 
ous counts  of  the  complaint  to  conform  to 
what  was  heretofore  said  as  to  the  necessary 
averments  of  notice,  to  the  purchaser  at  the 
sale,  of  the  subsequent  proceedings  of  the 
court  in  ordering  a  resale  of  the  lands.  The 
question  now  Is  whether  the  counts,  as 
amended,  sufficiently  avw  notice.  These 
amendments  are  substantially  to  the  effect 
tliat  "defendant  was  notified  that  the  ad- 
ministrators would  report  his  sureties,  as  In- 
sufficient and  worthless,  to  the  court";  that 
"defendant  was  notified  that  the  court  would 
not  accept  said  worthless  sureties."  The  ob- 
ject and  purpose  of  notice  to  defendant  is  to 
give  him  his  day  In  court  and  to  that  aid 
the  opportnnlty  of  a  hearing  upon  any  and 
all  questions  affecting  his  rights  and  inter- 
ests, and  to  this  end  he  should  be  apprised  of 
a  definite  time  and  place  of  such  hearing.  It 
needs  no  argument  to  demonstrate  that  the 
notice  averred  in  the  amended  counts  was 
wholly  Insufficient  to  this  end.  A  mere  dec- 
laration, by  the  admlnlBtra1»rs,  of  what  they 
Intended  to  report  to  the  court  is  not  suffl- 
clent  notice  to  the  defendant  of  a  day  for  a 
hearing  in  court  and  construing  the  pleading, 
under  the  familiar  rule,  against  the  pleader, 
the  Averment  that  the  defendant  was  notified 
that  the  court  would  not  accept  the  Bozeties 
given  by  him  was  nothing  more  than  a  apecn- 
latlon  as  to  the  future,  decree  of  the  court 
We  feel,  therefore,  constrained  to  bold  that 
the  averments  of  notice  as  contained  In  the 
amended  counts  are  still  Insufficient 

Counsel  for  appellants  seem  to  think  tiiat 
the  doctrine  laid  down  In  the  opinion  on  the 
former  appeal  In  this  case  Is  In  confilct  with 
the  decision  In  the  case  of  GreU  v.  Bandolph, 
108  Ala.  604,  18  South.  009.  Upon  a  careful 
review  of  the  two  cases,  we  cannot  agree 
that  there  exists  any  conflict  between  them. 
The  facts  in  the  two  cases  are  essentially 
different.  The  principles  laid  down  in  GreU 
V.  Randolph  were  approved  and  reaffirmed 
on  the  former  appeal  in  this  case.  In  the 
former  case,  the  purchaser  made  no  att«npt 
whatever  to  comply  with  the  terms  of  the 
sale  and  his  bid,  and  wholly  defaulted.  In 
such  case  it  was  held  that  by  the  failure  and 
the  default  he  sent  bis  derdlctlon  Into  court 
to  be  dealt  with  as  legally  might  be,  and  was 
therefore  not  entitled  to  notice  of  the  court'* 
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actloti  In  nttliig  aside  fbB  sale  and  oidoliic 
a  reBal&  In  tbe  prcBent  case,  howerer.  tbe 
facts  dladoKd  by  Qie  arormraitB  in  aome  at 
tbe  connta  of  the  amended  coipidalnt  ahow 
that  tbe  porchuser  did  not  wbolly  faU  and 
default,  bnt;  on  tlie  contrary,  executed  hfii 
notes  wltli  Boretiee,  wblcb  tbe  admlnlatratora 
refused  to  accept,  aa  being  In  comiHlance 
wltb  tbe  toma  of  tbe  sale,  becanae  oC  tbe  In- 
solvoacyof  tbeanretiea;  and  tbe  quMtlon  up- 
on  tbe  report  and  beartug  waa  as  to  tbe  aafb- 
ciency  of  tbe  anreQr,  wttb  tbe  conaequent 
right  of  tbe  purchaser,  aft^  a  determination 
'by  the  court  of  ttielr  insnfflclency,  to  comply 
with  tbe  terma  of  the  sale  and  bla  bid  by 
giving  other  and  anffldent  surety. 

There  are  otber  aneetlonSi  bowcTer.  pre- 
sented on  tills  appeal  which  were  not  i^e- 
sented  and  conaldered  on  tbe  former  appeal 
After  the  remandment  of  tbe  cause,  as  stated 
above,  amendments  of  tbe  various  counts 
-were  made,  to  wblcb  tbe  defendant  filed  mo- 
tlona  to  strike  certain  parte,  and  also  de- 
murrers. A  motion  was  made  to  strike  por- 
tions of  the  eighth  count  relating  to  the  In- 
effectual attempt  of  tbe  defendant  to  comply 
wltb  the  terms  of  the  sale  and  Us  bid,  In  that 
he  gave  his  notes  with  Ineuffident  surettea, 
and  also  aa  to  that  part  relathig  to  averments 
of  notice  of  the  Intention  of  tbe  adminis- 
trators to  report  tbe  Insufficiency  of  such 
sureties,  which  said  motion  was  snstalned 
by  the  court.   And  after  sustaining  the  mo- 
tion, a  demurrer  by  the  defendant  was  filed 
to  the  count  as  It  then  stood.  Eliminating 
from  the  eighth  coant  the  portions  stricken 
on  motion  of  the  defendant  as  this  count 
then  stood,  when  tbe  demurrw  was  inter- 
posed, tbe  averments  were  not  of  an  IneCfect- 
nal  attempt  to  comply  with  the  terms  of  the 
sale,  but  a  total  failure  and  default  on  the 
part  of  the  defendant,  without  any  effort 
whatever  to  comply;  thus  leaving  the  count 
with  averments  of  a  substanUal  cause  of  ac- 
tion under  tbe  prlDciples  laid  down  In  Grell  v, 
Bandolph,  supra.   As  tbe  count  then  stood, 
no  averment  of  notice  was  necessary  to  the 
defendant,  and  tbe  court  erred  In  sustaining 
the  demurrer. 

Again,  Ip  addition  to  the  amendments 
above  referred  to,  which  were  made  to  the 
several  counts  since  the  remandment  of  the 
cause,  the  complaint  was  likewise  amended 
by  the  addition  of  several  otber  countSi, 
among  which  we  need  only  consider  the  sev- 
enteenth count,  to  which  tbe  argument  of 
counsel  for  appellant  Is  specially  directed. 
This  count  Evesents  the  case  in  a  wholly  dlf- 
terent  phase  from  that  which  was  presented 
on  the  former  appeal.  This  count  contains 
avaments  of  fraud  on  the  part  of  the  de- 
fendant in  bidding  at  said  sale.  It  is  averred 
that  he  never  Intended  to  comply  with  the 
terms  of  the  sale  and  bis  bid  when  he  made 
the  same;  that  he  well  knew  that  the  sure- 
ties on  the  notes  which  he  offered  were  whol- 
ly insolvent;  and  that  he  procured  and  gave 
the  same  with  a  purpose  and  Intention,  on 


bis  part,  of  ]w«rentlng  tbm  omflnnatlon  by 
the  court  of  the  sale;  and  that  all  of  Oils 
was  done,  and  such  means  were  so  employed, 
by  tbe  defendant,  in  order  to  compel  a  re- 
sale, whereby  be  might  be  oubled  to  pur- 
chase these  Identical  lands  tat  a  greatiy  less 
price.  If  these  avraments  be  tm^  then  It  Is 
clear  that  the  defendant  could  not  stand  upon 
any  higher  or  better  ground  than  one  who 
makes  no  effort  to  comply  wltb  his  bid,  but 
wboUy  defaulti.  If  guilty  of  fraud,  as  aver- 
red In  the  cwiplalnt,  he  has  no  rights  In  tbe 
premises  to  be  protected.  The  serrlce  of  no- 
tice to  appear  hi  court  to  show  cause  why 
his  purchase  should  not  be  confirmed,  and  a 
resale  should  not  be  ordered,  under  such  state 
of  facts,  would  be  wholly  unaTaUlng,  slnee 
the  fraud  averred  was  made  up  In  part  of  a 
purpose  and  Intention  <m  the  part  of  the  bid- 
der to  defeat  a  confirmation  of  the  sale. 
Tbe  Intervening  fraud  dispoised  with  the 
necessity  of  notice,  and  It  became  tbe  duty 
of  tbe  court  to  order  a  resale  at  tbe  rUk  of 
such  bidder.  The  court,  we  think,  erred  In 
striking  from  the  seventeenth  count  these 
averments  as  to  fraud,  and  In  sustalnhig  the 
demurrer  to  said  count  What  we  have  s^d 
above,  in  connection  with  what  was  said  on 
the  former  appeal,  we  deem  sufficient  for  tiie 
purpose  of  another  trial,  vrithout  considera- 
tion of  tbe  assignments  of  error  In  detalU 
especially  since  some  of  them  raise  questions 
which  are  practically  nothing  more  than  an 
application  for  a  rehearing  upon  some  of  tiie 
questions  decided  upon  the  former  at^al. 

For  tbe  errors  pointed  out,  the  Judgment  of 
tbe  court  below  will  be  revved,  and  the 
cause  remanded. 


BAKNEMANN  v.  MOBRtSON  et  al. 
(Sapreme  Court  of  Alabama.  June  28,  1902.) 
AFFBAL-^DOUBNT. 
1.  There  is  no  Jndgment  which  will  support  an 
appeal,  where,  on  trial  of  a  contest  of  a  claim 
of  exemption  against  ezecntion,  the  coart  made 
a  special  findlue  of  the  facts,  and  at  tbe  concln- 
sloD  stated:  "On  the  facta,  the  court  is  of  the 
opinion  that  defendant  did  not  acquire  a  home- 
stead, *  •  «  and  that  the  same  waa  not 
exempt  to  him.  •  •  •  Judgment  Is  ac- 
cordingly rendwed  In  favor  of  plaintiff,  against 
defendant,  for  the  costs,  •  •  •  and  ,  til* 
property  levied  on  •  •  •  Is  hereby  con- 
demned to  sale."  This  is  hut  part  of  the  find- 
ings. 

Appeal  from  drcult  court  Oolbert  county; 
Joseph  H.  Xatiian,  Bpedal  Judge. 

Contest  Di  claim  of  enemptlon  from  exe- 
cution between  Alorrlaon  &  Woodward,  plain- 
tiffs In  execution,  and  William  Bamemann, 
defendant  In  encutlon.  Judgment  fa*  plain- 
tiffs. Defendant  appeals.  Afllrmed. 

l^e  appellees  Morrison  &  Woodward  re- 
covered a  Judgment  against  the  appellant 
William  Bamemann  upon  which  Judgment 
was  sought  and  this  execution  was  levied 
upon  a  certain  lot  in  the  town  of  Tuscumbia. 
There  was  a  claim  of  exemptions  of  said  lot» 
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and  the  proceedioga  in  the  aaid  caae  wen 
had  upon  the  contest  at  a  dabu  of  exemp- 
tions interpoeed  by  the  defendant  In  execu- 
tion. 

'3^8  cause  was  tried  by  the  court  without 
the  Interreutlon  of  a  jury,  and  under  the 
-opinion  on  the  jvesent  appeal.  It  Is  unneces- 
sary to  set  out  the  facts  of  the  case  In  de- 
taU. 

From  a  judgment  In  favor  of  the  plalnttfCs, 
the  defendant  in  esecntion  appealed. 

W.  H.  Sawtelle  and  Jas.  Jat&son,  fn  op- 
pdlant  Ktrk  ft  Bather,  for  appellees. 

HARALSOK.  J.  The  caae  was  tried  by 
Hie  court,— a  Jury  harhig  been  walTed,— un- 
der the  act  to  relate  the  practice  asm.  pro- 
ceedings In  drll  causes  In  Colbert  and  Lao- 
derdale  counties.  Acts  1804-90,  p.  763.  The 
net  provides,  that  dther  party  may  by  bUl  of 
-exceptions  present  (or  review  the  conclusions 
and  Judgments  of  the  court  on  the  erideuce. 
There  was  no  agreement  In  wrIUng  signed 
by  the  parties,  waiving  a  jury,  or  requesting 
41  spedal  finding  by  the  court,  so  as  to  bring 
the  trial  under  sections  8319,  or  3320  of  tiie 
Code.* 

The  presiding  Judge  made  a  special  finding 
■of  the  facts,  which  signed  by  him  is  set  out 
In  the  bill  <^  exceptions,  at  tiie  conclusion  of 
which  he  stated,  "On  the  facts,  the  court  is 
-of  the  (pinion  that  the  defCTdant  did  not 
acquire  a  homestead  In  lot  4S,  and  Uiat  the 
same  was  not  exempt  to  him  vaSer  the  laws 
<(t  Alabama.  Judgment  is  accordingly  ren- 
dered in  favor  of  tSxe  plainticr  against  the 
d^endant  for  the  costs  of  this  proceeding, 
and  the  property  levied  on  under  the  execu- 
tion, to-wit,  part  of  lot  45  in  the  town  of 
Tuscnmbia  is  hereby  condemned  to  sale" 
Besides  this,  we  find  no  sanblance  of  a  Judg- 
ment rendered  in  the  cause.  It  la  manifest, 
that  waiet  our  rulings,  this  Is  not  a  Judg- 
ment sudi  as  win  support  an  appeal.  It  is 
nothing  more  than  the  declaration  of  the 
Ibidlng  of  the  Judge,  and  constltutea  a  part 
thereof,  on  which  a  propw  Judgment  might 
have  been  rendered.  It  contains  none  of  the 
elements  of  a  final  adjudication  of  the  mat- 
ter tried,  and  was  probably  not  so  Intended. 
HowevCT  that  may  be,  it  cannot  be  so  treat- 
ed on  appeal.  v.  Ott^  101  Ala.  187,  12 
South.  43,  46  Am.  St  B^.  117;  Wright  v. 
State.  103  Ala.  95.  15  South.  506;  Mercantile 
€0.  T.  O'Rear,  113  Ala.  247.  20  South.  088. 

Appeal  dismissed. 


KAMBO  V.  STATE. 
{Supreme  Court  ot  Alabama.   June  28,  1902.) 

■CAPITAI.  CASES  —  SFBCIAIf  TBNIRB  —  INDICT- 
ItBNT  FOR  ROBDERY— CONVICTION  OF 
MINOR  OFFENSB— CHARGE. 

] .  Under  Cr.  Code,  S  6004,  providioe  for  a 
special  venire  for  each  capital  case,  it  Is  error 
to  order  but  one  spedal  vraire  for  trial  of  sev- 
■eral  aucb  cases. 


Z  Under  an  indictment  &>r  robberr,  there 
may  be  a  conviction  for  assault  with  uitent 
to  rob,  for  larceuy,  for  attempt  to  rob,  (or  as- 
sault, or  for  an  assault  and  battery. 

3.  A  requested  ch&rge  that  a  certain  witness 
has  not  been  impeached  invades  the  province 
of  the  jury. 

Ai^eal  frt»n  drcult  court,  Geneva  county; 
Jotn  P.  Hubbard,  Judge. 

Marshall  Rambo  was  convicted  of  assault 
with  Intent  to  rob,  and  appeals.  Reversed. 

Before  entering  upon  the  trial  of  the  case, 
the  defendant  moved  the  court  to  quash  the 
venire  of  this  cause,  for  the  reason  that  no 
si>ecial  v^re  had  been  drawn  by  the  court 
from  the  Jury  box,  and  summoned  by  the 
sheriff ,  for  the  trial  of  the  defendant;  but 
that  the  court  had  drawn,  and  the  sheriff 
had  summoned,  only  one  special  venire  for 
the  trial  of  three  capital  cases.  On  the  hear- 
ing of  this  motion.  It  was  shown  that  the 
case  against  the  defendant,  Marshall  Ram- 
bo, and  the  case  against  his  codefendant 
Sewell  Cook,  and  a  case  against  anoOier  de- 
fendant, Wm  niomas,  on  a  charge  of  mur- 
der, were  all  set  for  the  same  day,  upon  the 
arralgmnent  of  each  of  said  three  defend- 
ants, and  that  the  court  had  drawn  from  the 
Jury  box  00  names  as  a  spedsl  venire,  which, 
together  with  the  regular  Jurors,  he  ordered 
to  be  sorved  upon  each  ot  aald  defendants 
in  the  three  several  cases.  l%e  motion  to 
quash  was  overruled,  and  ttie  defendant  du- 
ly excepted,  otbet  facts  of  the  case  nec- 
essary to  an  understanding  of  the  dedrion 
<m  the  present  appeal  are  snfDldently  stated 
In  fbe  opinion.  Upon  the  Introduction  of  all 
the  evidence,  the  defendant  requested  the 
court,  among  oUiers,  to  give  to  the  Jury  the 
following  written  dui^es,  and  separately 
excepted  to  the  court" a  refusal  to  give  each 
of  them  as  asked:  "(B)  If  the  Jury  believe 
the  evidaice  In  Ols  case,  they  win  find  ttie 
defendant  not  gnllty."  '*(U)  The  court  diar^ 
ges  the  Jury  fbat  Mrs.  Rambo,  the  mother  of 
defendant,  has  not  been  impeached."  "(10) 
There  is  no  evidence  hi  this  case  that  the 
defendants,  or  either  of  tiiem,  picked  up  the 
money  after  it  had  been  dn^ped  or  thrown 
to  the  ground  by  Huttman."  -(S)  U  the 
Jnry  believe  the  evidence,  th^  wfll  find  the 
defendant  not  guilty  of  an  assault  with  the 
intent  to  rob."  "(6)  Tbe  court  diargea  the 
Jury  that  in  tbia  case  there  can  be  no  con- 
viction for  an  assault  or  an  assault  and  bat- 
tery." *'(G)  The  court  charges  the  Jury  that 
in  this  ease  there  can  be  no  eonvlctlcni  for 
an  attempt  to  rob.*'  "(4)  The  court  charges 
the  Jiury  that  there  Is  no  evidence  hi  this  case 
that  the  defendant  ever  had  In  his  posS3sslon 
the  money  alleged  in  the  Indictment  to  have 
been  taken."  "(2)  If  flie  Jury  believe  the 
evidence,  they  wilt  find  the  defendant  not 
gnllty  of  robbery." 

Mulkey  &  Carmlchael,  for  appeUant 
Chas.  G.  Brown,  Atty.  Gen^  for  the  State. 


%  2.  Sn  Irdlctm^nt  and  Information,  voL  IT,  CanL 
DlS.  SI  £96,  SU. 
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TYSON.  J.  The  presldti^  Judge  eTldentlj 
•OTerlooked  tbe  difference  in  the  phraseology 
of  the  act  of  1884-86.  under  which  Cbamt>- 
lee's  Ckse.  78  Ala.  466,  was  decided,  and 
which  phraseology  was  carried  into  tbe  act 
€tt  February,  1887,  and  the  section  of  the 
Code  (Or.  Code,  i  600^  under  whkib  the  spe- 
cial venire  In  this  case  was  dnwo.  The 
difference  was  pointed  out  In  Adania  t.  State 
<Ala.)  31  South.  851.  Tbe  same  oror  was 
■committed  In  that  case  that  was  committed 
npon  tbe  trial  of  this,  with  respect  to  order- 
ing ona  spedal  venire  for  the  trial  of  two  or 
more  capital  cases.  Indeed,  with  respect  to 
this  matter,  there  Is  no  sobstantlal  difference 
between  the  facts  of  the  two  cases.  For 
tiUs  error,  Uie  Indgment  of  convlctUm  mvat 
be  reversed. 

Since  file  Judgment  must  he  reversed,  and 
as  a  conviction  was  bad  cmly  for  "an  assault 
with  the  Intent  to  rob,"  and  not  for  robbery. 
It  Is  unnecessary  to  review  tbe  action  of  the 
court  In  reusing  charges  bearing  solely  up- 
<m  tbe  guilt  or  Innocoice  of  defendant  as  to 
the  crime  of  robbery.  We  shalU  therefore, 
confine  our  discussion  to  those  that  relate 
to  the  offense  for  whlcb  be  was  convicted, 
and  for  which  he  may  again  be  tried.  Bob* 
hery  bdng  an  offense  against  the  person,  as 
well  as  against  the  property.  It  cannot  be 
seriously  doubted  that  s  diaige  of  robbery 
Involves  the  charge  of  an  assault  with  the 
Intoat  to  rob,  and  that  a  conviction  may  be 
bad  for  the  lesser  (rffense  under  an  Indlct- 
meaX  charging  tb»  greater.  And,  for  ttiat 
matter,  a  conviction  may  be  bad  for  larceny, 
or  for  an  attempt  to  rob,  «  for  an  assault, 
•or  for  an  assault  and  battay.  If  cmnmltted; 
a  charge  of  all  of  these  oftenses  being  Includ- 
ed  In  fbe  charge  at  the  greater.  Section 
9306,  Cr.  Code:  Morris  v.  State.  97  Ala.  82, 
12  South.  276;  Allen  v.  State,  58  Ala.  98; 
Thomas  v.  State,  91  Ala.  84.  9  South.  81; 
Brown  v.  State.  120  Ala.  842.  25  SoutiL  182. 
There  was  evldeu»  tending  to  siq^ort  the 
cusvlctlon,  as  well  as  tending  to  support  each 
of  tiie  minor  offenses  designated  above,  the 
weli^t  and  sufficiency  of  which  was  for  the 
Jury.  It  follows,  therefore,  that  chaq^es  E, 
10.  8,  6,  5,  4,  and  2  were  correctly  refused. 
Charge  11  Invaded  tbe  province  of  the  Jury, 
and  f(»  Qiat  reason  was  properly  refused. 
We  have  examhied  the  varioos  exceptions  re- 
«erved  to  tiie  rulings  upon  the  admission  of 
evidence,  and  find  no  error  In  any  of  them. 

Bevosed  and  remanded. 


HEBEFOBD  T.  HEREFOBD. 

<8Dprein«  Court  of  Alabama.   June  28.  1902.) 

BBOBfTSRS— BISCHAIlOB-tNTBRI.00trr0RT 
DBCRBB— REVIBW— DSMUaRBB. 

1.  Where  an  appeal  was  not  taken  from  an 
order  appointing  a  receiver  within  30  days  as 
allowed  bj  Code,  {  429,  an  order  denying  a  mo- 
tion snbseqiiMitly  made  to  dlsetiarge  the  re- 
ceiver, aud  increase  ih»  penalty  oi  bis  bond, 
'Cannot  ba  assigned  as  error. 


2.  On  an  appeal  from  an  arAei  denying  a 
motion  to  discharge  a  receiver,  a  former  inter- 
locnttHT  decree  overruling  a  motion  to  di» 
miau  the  bill  tor  want  of  equity  cannot  be  re- 
viewed. 

3.  An  owner  of  renlty  Is  entitled  to  the  ap- 
pointment of  a  receiver  to  preserve  the  rents, 
pending  an  action  of  ejectment  against  an  In- 
BolveDt. 

4.  Where  a  bill  for  the  appointment  of  a 

receiver  to  preserve  rents  pending  an  action  of 
ejectment  alleged  the  invalidity  of  a  deed  be- 
canae  of  uuec'rtalntr  and  indeflnitenesB  in  the 
deecription.  a  demurrev  thereto  on  the  ground 
that  it  stated  no  facts  showing  that  the  deed 
was  procured  by  fraud,  duress,  or  undne  in- 
fluence, or  that  the  grantor  was  incapacitated 
frun  ezecoting  It.  was  properly  overniled. 

Appeal  from  chancery  court,  Montgomery 
county;  W.  U  Parks,  Chancellor. 
.  BlU  in  equity  by  Harry  Hereford  against 
Lucy  Hereford  for  tbe  appointment  of  a  re- 
ceiver to  preserve  rents  pending  an  action 
of  ejectment  From  an  order  denying  de- 
fendant's motion  to  dlsdiarge  the  recover, 
she  appeals.  Affirmed. 

The  bill  In  this  case  was  filed  on  Sep- 
tembor  16,  1901.  by  the  appellee,  Harry  Hoe- 
fmd,  against  Lucy  Hereford.  It  was  aver- 
red In  the  bin:  That  the  compUOnant  was 
the  owner  of  a  certain  lot  in  the  city  of 
Montgomery,  which  was  described  In  tbe 
bill  as  follows:  "A  part  of  lot  five  (5)  In 
square  twenty  (2U)  In  that  part  of  the  city 
ot  Montgomery,  state  of  Alabama,  laid  off 
<m  the  Scott  property,  said  lot  banning  at 
ttie  northeast  comer  of  tbe  lot  formerly 
owned  by  Mary  Ann  Green,  and  now  owned 
by  Dr.  Scott,  thence  running  north  thlrty- 
flve  (35)  feet  thence  seventy^ve  (75)  feet 
west,  th«ice  south  thirty-five  (35)  feet, 
thence  east  tbirty-five  ^)  feet  to  the  point 
of  beginning;  said  point  of  beginning  being 
about  seventy-eight  (78)  feet  north  of  the 
northwest  comer  of  tbe  intersection  of  Un- 
ion and  C^olumbns  streets  In  said  dty  of 
Montgomery.  Said  lot  fronts  on  the  west 
side  of  Union  street,  and  lies  betwe^  Co- 
lumbus and  Randolph  streete,  and  was  for- 
merly occupied  by  your  orator.  That  orator 
with  his  labor  and  means  erected,  upon  aaid 
lot,  a  house,  In  which  he  and  the  said  Lucy 
resided."  In  the  year  1898,  the  said  Lucy 
Hereford,  who  was  then  tbe  complainant's 
wife,  "by  continuous  persuasion  and  har- 
assment so  overcome  the  free  ngency  of  ora- 
tn  as  to  Induce  him  to  sign  a  paper  writ- 
ing which  purported  to  be  a  deed  to  the 
property  above  motioned";  that  In  said  deed 
the  property  attempted  to  be  conveyed  was 
described  as  follows:  "A  part  of  lot  five  (5) 
Id  square  twenty  (20),  laid  off  on  the  Scott 
property  In  the  city  of  Montgomery,  state  of 
Alabama,  said  lot  beginning  at  the  nortb 
comer  of  tbe  lot  of  Mary  Ann  Green,  thence 
runnli^  north  thirty-five  (35)  feet,  thence 
seventy-five  (75)  feet  west,  thence  south 
thlrty-ftve  ©6)  feet,  thence  east  seventy-five 
(75)  feet  to  the  point  of  beginning.  That 

f  4.  See  Bqnitr,  voL  U,  CMit  Dig.  |  BOI. 
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eald  Lucy  paid  to  orator  no  valuable  coubIcI- 
eratlon  whatever  for  said  paper  writing,  and 
that  the  property  described  In  paragraph 
three  (3)  of  the  bill  constituted  substantially 
all  of  tlie  property,  of  any  and  all  kinds 
whatsoever,  owned  by  your  orator,  and  that 
orator  is  now  unable  to  support  and  main- 
tain himself  by  his  labor,  which  Is  the  only 
source  of  income  to  blm."  That  tn  Febru- 
ary, 1901,  the  said  Lucy  Hereford  procured  a 
divorce  from  complainant,  and  thereafter  re- 
fused to  surrender  possession  of  said  house 
and  lot  to  the  complainant,  or  allow  him  to 
enter  or  remain  therein.  That,  subsequent 
to  these  acts  on  the  part  of  the  defendant, 
the  complainant  Instituted  an  action  of  eject- 
ment, in  the  city  'of  Montgomery,  against 
Lucy  Hereford,  to  recover  possession  of  the 
property  described  in  the  blU.  It  was  then 
averred  in  the  bill  that  the  deed  obtained 
from  the  complainant  by  Lucy  Hereford  con- 
veyed no  title  to  the  defendant,  because  of 
uncertainty  and  Indefinite  description  of  the 
property;  that  said  action  of  eJectmrat  is 
still  pending  and  undetermined;  that,  since 
the  Institution  of  said  suit,  Lucy  Hereford 
has  rented  the  property,  and  Its  rental  value 
is  $10  a  mouth;  that  said  Lucy  Hereford  is 
Insolvent,  and  unable  to  respond  in  dam- 
ages for  the  rents  and  profits  of  said  prop- 
erty, and  refuses  to  deliver  possession  of  said 
property  to  complainant,  and  is  collecting 
the  rents  therefrom  and  appropriating  the 
same  to  her  use.  The  bill  also  averred  In  Its 
fourth  paragraph  that  the  complainant  "re- 
ceived a  fall  which  resulted  in  serious  In- 
Jury  to  bis  physical  and  mental  condition, 
thereby  Incapacitating  him  from  pursuing  bis 
avocation  as  a  carpenter,  to  a  large  extent, 
and  also  thereby  considerably  reducing  bis 
Income."  The  prayer  of  the  bill  was  for  the 
appointment  of  "a  receiver  to  collect  and 
hold  the  rents  of  said  property,  pending  the 
determination  of  said  ejectment  suit  In  said 
city  court  of  Montgomery,  In  accordance  with 
the  rules  and  practice  of  this  honorable  court; 
and,  upon  final  hearing,  may  It  please  your 
honor  to  order,  adjudge,  and  decree  that 
your  orator  Is  entitled  to  the  rents,  Incomes, 
and  profits  of  said  property,  and  direct  that 
the  same  be  paid  over  to  him;  and  orator 
prays  for  such  other,  further,  or  different  re- 
lief as  to  your  honor  may  seem  meet  and 
proper  In  the  premises."  In  response  to  the 
petition  of  the  complainant,  the  chancellor 
on  September  18,  1901,  appointed  a  receiver 
without  notice.  On  October  IGth,  the  de- 
fendant moved  to  dismiss  the  bill  for  the 
want  of  equity.  On  October  2Gth,  the  mo- 
tion to  dismiss  was  overruled.  On  Novem- 
ber 11,  1901,  the  respondent  filed  ber  an- 
swer. In  which  she  denied  that  the  deed  from 
the  complainant  to  ha  was  procured  by  con- 
tinuous persecution  and  harassment;  aver- 
ring that  it  was  executed  by  the  complain- 
ant voluntarily,  and  of  his  own  free  will  and 
accord.  The  complainant  also  denied  that 
said  deed  was  void  for  uncertainty,  and  fur- 


ther denied  her  insolvency.  The  defendant 
included  In  her  answer  the  demurr^  to  the 
bill,  which  was  upon  the  following  grounds: 
"(1)  Complainant  baa  a  complete  and  ade- 
quate remedy  at  law.  ("2)  It  states  no  facts 
which  show  that  said  deed  was  procured  by 
fratid.  duress  or  undue  influence.  (3)  It 
states  no  facts  showing  that  complainant  bad 
not  sufficient  understanding  and  capacity  to 
execute  a  deed,  or  enter  Into  a  contract."" 
On  December  S,  1801,  the  defendant  moved 
the  court  to  discharge  the  receiver,  and.  la 
the  event  the  receiver  was  not  discharged, 
that  the  complainant  be  required  to  give  ad- 
ditional security,  and  that  the  penalty  of  the 
bond  be  increased.  On  January  22,  1902, 
the  (diancellor  rendered  a  decree  overruling 
the  motion  to  discharge  the  receiver  and  the 
motion  to  Increase  the  penalty  of  the  bond, 
and  also  overruling  the  demurrers  assigned  In 
the  bill.  The  defendant  appeals,  and  assigns 
as  error  the  decree  overruling  the  danurrer 
and  refusbig  to  discharge  tbe  recover  or  t» 
Increase  Hie  penalty  ot  tbe  bond. 

Gunter  &  Gtmter,  for  aroeUant  Harmon,, 
Dent  ft  Well,  for  appellee. 

TYSON.  J.  It  Is  entirely  clear  that  we 
cannot,  on  this  appeal,  review  tiie  rulings  of 
the  chancellor  In  denying  the  motion  to  dis- 
charge the  receiver,  and  In  refusing  to  In- 
crease the  penalty  of  his  bond.  It  is  true 
an  appeal  lies,  when  taken  within  30  days, 
from  the  order  appointing  the  receiver. 
Code,  {  429.  But  this  was  not  done.  Aft^r 
the  expiration  of  tbe  30  days  from  the  filing 
of  the  order  appointing  the  receiver,  the  re^ 
spondent  made  the  motion  sought  by  this 
appeal  to  have  reviewed.  This  we  have  no 
power  to  do.  MlUer  v.  Lehman,  Durr  ft  Co^ 
87  Ala.  S17,  6  South.  331.  Not  can  we  re- 
view, on  this  appeal,  the  former  Interlocu- 
tory decree  overruling  the  motion  to  dismiss 
the  bill  for  want  of  equity.  So.  tben,  the 
only  matter  for  consideration  Is  the  decree 
overrullug  the  special  gronnds  of  demuirer 
assigned  to  the  bill. 

Tlie  manifest  purpose  of  the  bill  Is  to 
preserve,  through  a  recelverabip,  tbe  rents  Is- 
suing oot  of  the  lot,  pending  tbe  action  of 
ejectment  brought  by  complainant  against 
the  respondent,  who.  It  Is  alleged.  Is  insol- 
vt  nt,  predicated  upon  the  theory  that  com- 
plainant is  the  owner  of  It  Whether  the  al- 
legations of  the  bill  sufficiently  show  that  he 
Is  the  owner  of  the  lot  sought  to  be  recovered 
In  the  action  of  ejectment  brought  by  him  is 
not,  as  we  will  show,  raised  by  any  of  the 
grounds  of  the  demurrer.  The  first  of  thess 
assigns,  as  an  objection  to  tbe  bill,  that  com- 
plainant has  an  adequate  remedy  at  law. 
Confessedly.  If  tbe  bill  was  to  cancel  the 
deed  as  a  cloud  upon  complainant's  title  to 
the  lot,  or  otherwise  sought  a  recovery  of  It, 
the  ground  would  be  well  taken,  If  ths  avw- 
ments  of  the  bill  disclosed  he  had  tbe  legal 
title,  or  if  be  had  title  but  was  out  of  pos- 
session. But  tbe  blU  la  not  In  any  a^ise  m. 
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bill  to  cancel  the  deed  made  by  comidaliiaiit 
Co  respcuident  nor  doee  It  In  anywise  aedc  to 
vecorer  the  lot  In  this  suit  Complainant  ad- 
mits b7  Its  aTormentB  the  adequacy  of  the 
legal  ranedy  which  la  being  punned  by  him 
to  recorer  possession  of  the  lot;  but  this  Is 
Car  ftom  having  an  adequate  remedy  to  pro- 
tect blmaelf  against  loss  of  the  rents  to 
which  he  wHl  be  oitllled  In  the  event  of 
cecovoy  In  the  action  of  ^ectment  While 
tt  la  true  In  Us  actltm  of  ejectment,  If  he 
lecoTOS  ttie  lot,  he  wlU  also  be  entitled  to 
ncow  rents  or  mesne  profits,  yet.  In  Tiew 
«f  the  Insolvency  of  the  defradan^  the  law 
Cnmlshes  no  adequate  protection  and  remedy 
to  blm  to  prevent  the  loss  In  the  meantime. 
Mortgage  Co.  v.  Tnmer,  96  Ala.  272,  11 
South.  211. 

The  Invalidity  of  the  deed  executed  by 
complainant  to  respondent  to  tiie  tot  In  con- 
troversy, In  the  action  at  law  now  pending. 
Is  asserted  In  the  bill  to  be  because  ot  the 
«mc»talnty  and  IndeflnlteneBS  In  description 
of  the  lot  described  In  It,  and  not  on  account 
«f  fraud  In  its  execution,  or  Incapacity  to 
make  It  It  la  true  that  it  is  averred  In  tbe 
fourth  paragraph  that  complainant  received 
a,  fall  whldi  reaulted  in  serious  injury  to  his 
physical  and  mental  condition,  incapacitat- 
ing him  frtnn  pursuing  his  avtfcatlon,  but  It 
la  not  averred  whether  this  occurred  before 
or  after  the  deed  was  executed.  But,  wheth- 
er before  or  after,  It  is  not  relied  upon  aa  a 
sround  for  invalidating  the  deed.  So.  too,  it 
is  averred  in  the  fifth  paragraph  that  re- 
spondent, by  continuous  persuasion  and  har- 
assment, so  ovcname  the  free  agency  of  com- 
plainant as  to  induce  him  to  s^  the  deed. 
But  this  averment  Is  not  r^ed  upon  as 
avoiding  the  deed.  And  it  may  be  conceded, 
and  for  that  matter  It  must  be,  that  both  of 
the  averments  are  wholly  insnfllclent  And 
had  the  second  and  third  grounds  of  the  de> 
murrer  beat  hBtwposed  to  these  paragraphs, 
Instead  of  to  the  whole  Ull.  tb^  would 
doubtless  have  been  sustained,  but  as  tii^ 
go  to  the  whole  bill,  and  as  tiie  averments 
are  not  relied  upon  to  support  tiie  equity  of 
the  bin,  th^  were  properly  overruled.  The 
euffldency  of  the  avermoit  upon  which  ihe 
equity  of  the  bill  rests  not  being  raised  by 
the  d^nrrer,  we  must  decline  to  consider  it 
For  the  same  reason,  we  must  dedlne  to  al- 
ter npon  a  discussion  of  tiie  queeti<m  as  to 
whether  the  bill  shows  any  right  in  com- 
plainant to  maintain  the  action  of  ejectment 

Affirmed. 


HILTON  V.  STATE. 

<Supreme  Court  of  Alnhama.    June  28,  1002.) 

HOMICIDB-MIKISTBRIAL  ORDERS— PRBSENCB 
OF  DBFBNDANT— DTINO  DECLARATIONS. 

1.  The  order  of  the  court  to  the  Clerk  in  a 

criminal  case  to  issue  n  mfiiidate  to  the  sheriff 
to  RammoD  the  special  jurors  to  attend  the  trial 
is  not  Judicial,  but  involreK  mere  ministerial 
preparation,  in  which  defendant  can  have  no 


voice,  so  Oat  it  need  not  be  nude  when  ho  la 

present 

2.  Deceased  having  been  in  extremis,  and 
Mid  sereral  times  that  he  was  dying,  and  that 
hia  bowel*  had  been  cut  out  and  that  he  would 
die  before  morning,  this  is  BUlQcient  predicate 
for  admission,  as  dying  declarations,  of  what 
he  then  said  ai  to  defendant's  actions,  though 
be  also  said  he  wanted  a  doctor. 

Appeal  from  circuit  court,  Crenshaw  county; 
J.  0.  Richardson,  Judge. 

Lee  Milton  was  convicted  at  mandaughter, 
and  appeals.  Affirmed. 

The  minute  entry  of  the  court  as  to  the  ar- 
raignment, etc.,  of  the  defendant,  which  was 
had  upon  March  12,  1902,  was  In  words  and 
figures  as  follows:  "Comes  the  solicitor  for 
the  state,  and  the  defendant  being  In  open 
court,  and  attended  by  bis  counsel,  Sentell, 
Hamilton  &  Powell,  Is  duly  and  legally  ar- 
raigned upon  the  faidlctment,  and  for  bis  plea 
thereto  sayeth  he  is  not  guilty.  The  defendant 
being  In  open  court,  and  attended  by  his 
counsel,  the  19th  day  of  March,  1902,  It  be- 
ing the  Wednesday  of  the  second  week  of 
this  term.  Is  fixed  for  the  date  of  the  trial  of 
this  cause,  and  fifty  is  fixed  as  the  number 
of  special  jurors  to  be  drawn  hi  this  case,  and 
the  court  ordered  the  legal  Jury  box  of  Cren- 
Ahaw  county,  Alabama,  to  be  brought  Into 
open  court,  and  said  ordv  being  obeyed,  and 
the  box  being  well  shaken,  the  presiding  Judge 
In  open  court  publicly  drew  from  said  Jury 
box  the  names  of  twenty-fire  persons  to  serve 
as  special  Jurors  In  this  case.  After  the  pre- 
siding Judge  had  drawn  said  twenty-five  names 
from  said  Jury  box,  and  before  the  comple- 
ticm  of  the  drawing  of  the  said  fifty  special 
Jurors  ordered  In  this  case,  the  names  In  the 
said  Jury  box  were  exhausted;  that  Is,  there 
were  not  names  In  said  Jury  box  after  said 
twenty-five  names  liad  been  drawn  tberefrom. 
The  court  then  and  there  directed  the  sheriff 
of  Crenshaw  county,  Alabama,  to  summon 
from  the  qualified  citizens  of  this  county  twen- 
ty-five poBons  necessary  to  complete  the  num- 
ber of  special  Jurors  ordered  In  this  case  by 
the  court  The  sherifF  thereupon  then  and 
there  obeyed  said  order  of  the  court,  and  duly 
and  legally  summoned  twenty-five  qualified  elt- 
Izena  of  the  county  to  complete  the  number 
of  special  Jurors,  the  names  of  whom  are  aa 
follows,  to  wit:  •  •  *.  The  clerk,  immedi- 
ately, in  open  court  and  In  the  presence  of  the 
presldbig  Judge,  made  a  list  of  the  said  fifty 
special  Jurors;  and  the  court  ordered  the  clerk 
to  luBae  a  mandate  to  the  sheriff  to  sunynon 
said  fifty  special  Jurors  to  appear  as  special 
Jorors  In  this  case  at  the  court  house  In  this 
coanty.  In  Luveme,  Alabama,  at  nine  o'clock 
on  Wednesday  morning  of  second  week  of  this 
term  of  this  court,  the  same  being  the  19th 
day  of  March,  1902,  The  court  ordered  the 
sherifF  of  said  coanty  to  summon  said  fifty 
special  jurors  to  appear  at  said  time  and  place 
The  onurt  ordered  the  sheriff  to  serve  on  the 
defendant,  one  entire  day  before  the  day  set 
for  trial,  a  copy  of  the  indictment'*  etc.  On 
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tbe  trial  of  the  cause  there  was  evidence  in- 
troduced for  the  state  tendiog  to  sbow  that 
the  defendaot  was  guilty  as  charged  In  the 
Indictment,  while  the  erldence  for  the  defend- 
ant tended  to  show  that  he  cut  the  deceased 
In  aelf-defense,  and  while  the  said  deceased 
was  about  to  strike  him  with  a  saw.  During 
the  examination  of  one  Maddox  as  a  witness 
for  the  state  he  testified  that  he  arrived  at 
the  place  where  the  deceased  was  cat  a  short 
time  after  the  dlfflculty,  and  found  the  d» 
ceased  lying  on  the  grouod.  Thereupon  the 
witness.  In  answer  to  a  question  as  to  whether 
Tom  Acreman,  the  deceased,  said  anything 
about  his  condition  while  he  was  lying  on  the 
ground,  testified  that  Acreman  made  the  fol- 
lowing statement:  "  'I  am  going  to  die  before 
morning.  Send  for  a  doctor.  My  bowels  are 
out  on  the  f^vund  now.  I  am  going  to  die 
before  momlng.'  He  also  said  to  his  father 
that  the  cut  would  kill  him,  and  he  would  die 
before  morning."  The  witness  was  then  ask- 
ed to  state  "what  Tom  Acreman  said  about 
who  cut  him.  If  anything."  Defendant  object- 
ed to  this  question  upon  the  ground  that  fl 
sufficient  predicate  had  not  been  laid  to  ad- 
mit the  statements  of  Acreman  as  dying  dec- 
larations. The  court  overruled  the  objection, 
and  tbe  defendant  duly  excepted.  The  wit- 
ness testified  that  Acreman  said  that  Lee  Mil- 
ton had  cut  him,  and  that  he  had  cut  him 
for  nothing.  Defendant  moved  to  exclude  this 
testimony  as  to  what  Acreman  said,  upon  the 
ground  that  no  sufllcient  predicate  had  been 
laid  to  admit  such  statements  as  a  dying  dec- 
laration. The  court  overruled  the  motion,  and 
the  defendant  duly  excepted.  There  were  sim- 
ilar rulings  upon  the  testimony  of  other  wit- 
nesses as  to  the  statements  made  by  the  de- 
ceased. 

The  bni  of  exceptions  contains  the  following 
recital  as  to  the  giving  of  the  charge  re- 
quested by  the  state:  "After  the  oral  charge 
was  given,  the  court,  at  the  written  request 
of  the  defendant,  gave  several  written  char- 
ges, which  were  read  to  the  Jury  by  defend- 
ant's attorney.  Thereupon,  at  the  request  In 
writing  of  the  state's  solicitor,  the  court  gave 
the  Jury  the  following  charge,  which  was  In 
writing,  and  marked  the  same  'Given'  In  writ- 
ing over  the  signature  of  the  Judge,  viz.:  The 
court  charges  the  jury  that  the  written  char- 
ges read  to  the  Jury  by  the  defendant's  coim- 
sel  In  thig  case  are  not  In  conflict  with  the 
general  oral  charge  of  the  court,  but  simply 
a  different  manner  of  stating  the  law  In  this 
case.'  "  The  defendant  requested  the  court  to 
give  to  the  Jury  the  following  written  cli-irge, 
and  duly  excepted  to  the  court's  refusal  to 
give  said  charge  as  asked:  "The  court  char- 
ges the  jury  that  there  is  no  evidence  on  the 
part  of  the  state  to  show  that  this  defendant 
brought  on  the  difficulty." 

Sentell,  Hamilton  &  Powell,  for  appellant 
Chas.  G.  Brown,  Atty.  Gen,  for  the  State. 

SHARPE,  J.  The  trial  court's  minute  en- 
try of  March  12,  1002,  shows  affirmatively 


that  defmdant  was  present  In  court  wbm 
the  orders  were  made  which  appointed  tbe 
day  fear  trial  and  fixed  the  number  of  special 
jnroTB  therefor  at  60,  and  when  names  of 
special  Jurors  were  drawn  until  tlie  Jury  box 
was  exhausted,  and  also  when  tbe  order  was 
made  for  summoning  additional  special  Jnron 
from  which  to  obtain  the  60.  It  la  Unmaterial 
whether  that  entry  Ik  construed  as  showing 
he  was  present  when  the  court  ordered  tbe 
clerk  to  Issue  a  mandate  to  tbe  sheriff  com- 
manding him  to  snrnmim  the  60  special  Jnior* 
to  attend  the  trial.  Tbe  latt«r  mler  was  not 
Jodicial,  and  Involving,  as  It  did,  ma>e  minis- 
terial preparation  In  which  the  defendant 
could  not  have  had  voice  or  participation,  his 
presence  at  the  making  thereof  was  not  re- 
quired. 

In  determining  wbethar  dying  declarations 
were  made  under  the  conviction  of  impendii^ 
death.. so  as  to  make  them  reccdvable  in  evi- 
dence as  auch,  requests  made  by  the  deceased 
for  a  physician's  aid  may.  In  ccimectlon  with 
his  other  ezpresslona  and  tbe  drcumstaiicei^ 
be  regarded  as  indicating  a  hope  of  cure. 
Justice  T.  State,  80  Ala.  ISO.  13  South.  65& 
But  not  necessarily  so.  tince  a  physician  may 
be  desired  manly  to  alleviate  pain  or  other 
purpose  than  to  pnriong  life.  McQneen  v. 
State,  lOS  Ala!  12,  16  Sonth.  824. 

Here  It  was  proved  that  shortly  after  re- 
ceiving the  fatal  knife  thrust  the  deceased, 
while  lyhig  down,  said  several  thnes  be  was 
dying,  that  his  bowds  had  been  cut  out,  tliat 
he  would  die  bef<ve  morning,  and  that  be 
"wanted  a  doctor."  Taken  in  connection  with 
the  proof  that  the  deceased  was  In  fact  In 
extremis  while  qKaklng  them,  tbe  expresatona 
of  belief  as  to  his  condition  are  not  controlled 
by  his  request  for  a  doctor,  and  were  ample 
as  a  (Hredicate  for  admitting  the  declaration 
made  at  the  same  time  by  the  deceased  to 
effect  that  defendant  had  killed  him  for  noth- 
ing, and  other  like  declarations  made  <m  tbe 
same  occasion.  McQueen's  Case,  supra;  Sul- 
livan V.  State,  102  Ala.  185,  15  Sonth.  264,  dft 
Am.  St.  Bep.  22. 

What  instruction  the  court  gave  the  Jury- 
orally,  and  what  written  ctiarges  were  giveD 
for  defendant,  are  not  disclosed  by  tbe  record; 
hence  it  does  not  appear  that  the  charge  given 
at  the  solicitor's  request  in  any  way  qnallfied 
any  charge  given  for  defendant 

Defendant's  refused  ebarge  was  pnvecly  re- 
fused Afflnned. 


SANDERS  T.  STATEL 
(Supreme  Court  of  Alabama.    June  28^  1002.> 
MURDER— JURY— SBI-KOTINa  JURORS-QUASH- 
INO  VENIRE— SELP-DBFENSB— INSTRUC- 
TIONS—EXPERT  EVIDBNCB. 

1.  Code,  §  5000,  provides  that  on  trial  of  a 
eapitai  ofrense  the  names  of  tbe  jurors  sammon- 
ed  for  the  trial,  as  well  as  the  names  of  the 
regular  jurors  In  attendance,  must  be  placed  in 
a  box.  and  that  the  ofBcer  shall  ditiw  snch  s1ii« 
one  by  one  until  the  jury  is  completed.  Hfid, 
on  a  prosecution  for  mnrdw,  that  there  were 
not  put  into  tbe  box  the  names  <tf  those  Jvras 
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drawn  tm  the  special  venire  who  conid  not  be 
foond,  and  were  not  lummoDed.  which  fact  was 
alao  shown  by  the  officer's  return,  was  no 
ground  for  quashing  tiie  venire. 

2.  On  a  prosecution  for  homicide,  a  physician 
having  described  the  wounds  on  defendant,  in- 
flicted in  the  altercation  between  him  and  de- 
ceased, it  was  proper  to  admit  evidence  aa  to 
the  height  of  deceased. 

3.  Od  a  prosecntioQ  for  homtdde,  a  wituesa 
having  been  aslted  aa  to  the  character  of  a 
woond  seen  by  him,  it  was  cwnpetent  for  him 
to  describe  the  wound,  though  not  an  expert. 

4.  Where  the  evidence  of  the  state  relative 
to  the  death,  and  to  the  connection  of  defend- 
ant with  the  killing,  was  circumstantial,  it  was 

SermisBible  for  the  state  to  show  motive  by  evi- 
ence  that  the  deceased  had  had  a  difflcalty 
with  defendant's  brother  on  the  day  previous  to 
the  killing. 

5.  It  appeared  that,  at  the  time  of  the  kill- 
ing, defendant  was  working  as  a  hand  on  a 
public  road,  under  deceased  as  overseer,  and 
defendant's  evidence  showed  the  killing  to  have 
resulted  from  an  altercation  between  defend- 
ant and  deceased  because  defendant  left  bis 
work,  and  brought  driDkinf  water  to  the  other 
hands.  On  cross-examination  of  a  witness  for 
defendant,  be  was  asked  if  deceased  bad  not 
given  orders  forbidding  the  hands*  going  after 
water,  and  over  objection  the  witness  answered, 
not  that  he  knew  of.  Held  that,  if  It  were  er- 
ror to  have  overruled  the  objection,  the  same 
was  not  prejudicial  to  accused. 

6.  Where  it  was  shown  that  the  altercation 
between  deceased  and  defendant  arose  while 
the  latter  was  working  as  a  hand,  on  a  public 
road,  under  deceased,  who  was  the  overseer, 
it  was  proper  to  refuse  to  allow  the  introduc- 
tion in  evidence  of  an  act  of  the  legislature  pro- 
Tiding  ways  and  means  to  open  and  improve 
the  roads,  etc. 

7.  It  appeared  that,  at  the  time  of  the  killing, 
the  brother  of  defendant  shot  several  times  at 
deceased.  iHelA  that  It  was  permissible  for  the 
state  to  show  that,  after  a  dffflcnlty'  on  the  day 
previous  between  defendant  and  deceased,  de- 
fendant and  his  brother  had  returned  to  the 
place  where  deceased  was  shot,  armed  with  pis- 
tols. 

8.  It  appeared  that  at  the  time  of  the  killing 
the  brother  of  defendant  shot  several  times  at 
deceased.  Held,  that  it  was  permissible  to 
show  any  etatementa  by  defendant  tending  to 
show  conspiracy, 

9.  One  of  the  witnesses  for  defendant  was 
asked,  on  cross-examination  for  impeaching 
purposes,  if  on  the  day  beftm  the  killing  the 
defendant  had  not  taken  the  horse  of  deceased 
by  the  bridle,  and  said,  "We  will  settle  with 
yon  to-morrow,"  and  if  he  had  not  so  stated; 
and  another  witness  was  asked,  on  cross-ex- 
arainatioo,  if  he  had  heard  defendant  or  his 
brother  say  he  would  die  before  he  would  take 
any  more  of  deceased's  foolishness,  and  if  he 
had  not  so  testified  before  the  coroner.  Held, 
that  objections  to  the  qoestions  on  the  ground 
that  they  were  illegal,  irreleTaot,  and  incompe- 
tent were  of  no  merit. 

10.  Where  the  defeuite  is  self-defense,  it  is 
proper  to  charge  that  if  the  defendant  entered 
into  the  light  willingly,  and  fought  willingly,  not 
for  bis  protection,  but  to  gratify  his  passion  by 
inflicting  injuries,  he  could  not  be  acquitted  on 
the  plea  of  self-defense,  even  tf  he  did  not 
provoke  or  encourage  the  difliciilty. 

11.  The  defence  wan  self-defenRe,  aud  there 
was  evidence  that  when  the  fatal  shot  was 
fired  deceased  was  advancing  on  defendant,  and 
that  deceased  had  shot  defendant  down.  Held 
proper  to  charge  that  if  defendant  nolawfulty, 
and  with  malice  aforethought,  killed  deceased, 
defendant  was  guilty. 

12.  It  was  proper  to  refnse  to  charge  that,  if 
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a  witness  bad  been  snceesafnlly  bnpeadied,  hi» 

testimony  should  be  disregard^]. 

13.  The  defense  was  self-defense,  and  the  de- 
fendant requested  the  court  to  charge  that  if 
defendant  retreated  from  the  aasaults  of  de- 
ceased as  far  aa  he  safely  could,  and  while  re- 
treating deceased  injured  him  so  he  could  no 
longer  carry  on  the  fight,  and  then  defendant's 
brother  shot  deceased,  defendant  would  not  be 
guilty.  Held,  that  the  instruction  was  faulty  in 
that  it  failed  to  hypothesize  an  imperious  ne- 
cessity for  defendant  to  take  life  at  the  time 
he  also  fired  on  deceased. 

14.  The  charge  was  faulty  in  that  the  fact» 
hypothesized  did  not  uclude  the  idea  that 
deceased  died  from  the  wounds  ^ven  by  de- 
fendant 

15.  The  charge  was  faulty  In  that  It  called  for 
an  ncqaittat,  when  on  the  facta  postulated  de- 
fendant might  have  been  convicted  of  an  as- 
sault with  Intent  to  murder. 

16.  The  defendant  requested  the  court  to 
charge  that,  in  order'  to  convict,  the  Jury  must 
be  satisfied  to  a  moral  certainty  that  the  proof 
was  ctmsistent  with  guilt,  and  that  it  was  whol- 
ly inconsistent  with  any  other  rational  conclu- 
sion, and  that,  unless  they  were  so  convinced 
of  his  guilt  that  they  would  each  act  on  that 
decision  in  matters  of  high  concern  to  them- 
selves, they  should  acquit,  ifeld  properly  re- 
fused. 

17.  The  court  was  requested  to  charge  that  th« 
only  foundation  for  a  verdict  of  guilty  was 
that  the  entire  Jury  ahould  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  and  to  a 
moral  certainty,  that  the  defendant  was  guilty 
as  charged  lu  the  indictment,  to  the  exclusion 
of  every  probability  of  his  innocence,  •  and 
every  reaswsble  dooot  of  hia  gnilt;  and.  If  the 
prosecution  failed  to  furnish  such  measure  of 
proof,  the  jMry  should  find  him  not  guilty. 
Held,  that  the  instmction  was  faulty  in  that  it 
restricted  the  measure  of  proof  required  to  that 
furnished  by  the  prosecution. 

18.  It  was  proper  to  refuse  to  charge  that  If 
the  Jury  believed  that  defendant  and  deceased 
were  fighting,  and  that  he  had  inflicted  a  seri- 
ous wound  on  deceased,  and  defendant's  broth- 
er then  came  up,  and,  without  knowledge  or 
connivance  on  part  of  defendant,  inflicted  a 
mortal  wound  on  deceased,  defendant  was  not 
guilty. 

19.  Where,  oa  a  prosecutioD  for  murder,  there 
was  some  evideDce  to  show  a  conspiracy  be- 
tween defendant  and  bis  brother  to  kill  de- 
ceased, it  was  proper  to  refuse  to  charge  that 
no  conspiracy  was  shown. 

Appeal  from  clrcalt  court.  Ferry  county; 
John  Hoore,  Judge. 

John  Qzeen  Sanders  was  convicted  of  mur- 
der, and  he  appeals.  AfllrmedL 

The  bill  ai  enjepttou  eontalnB  the  ftillow- 
!ng  recital  as  to  the  o^anlntion  of  the  jury 
for  ttie  trial  of  the  defendant,  the  motions  of 
the  defendant  to  qtiasb  the  Tenire,  and  the 
ruling  of  the  court  thereon:  "Both  sides 
having  announced  ready  for  trial,  the  court 
proceeded  with  the  selectloil  of  the  ]nr^  as 
required  by  the  statutes.  Tin  sberlfl  was 
directed  to  draw  one  name  at  a  time  from 
the  hat,  which  he  did.  Before  the  Jury  had 
been  completed,  and  when  wty  nine  (9)  Ju- 
rors bad  been  selected,  the  shallf  announced 
to  the  court  that  all  the  names  in  the  bat 
bad  been  drawn  out  of  the  hat  Defendant's 
counsel  tben  stated  to  the  court  that  the  fol- 
lowing persons,  to  wit.  Cram  Stanley,  W.  EL. 
Samples,  John  Huff.  W.  Lawler,  and  Noll 
Burnett,  were  on  the  copy  of  the  venire 
which  was  served  on  tbe  defendant,  and  had 
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not  beea  drawn  from  flu  hat;  and  alio  mor- 
«d  the  court  to  Qoasb  the  venire  becaoae  said 
five  names  bad  not  beat  pot  In  tbe  hat  and 
drawn  thoenrom.  On  the  hearing  of  said 
motion.  It  waa  shown  that  each  of  tiie  said 
Are  named  persons  were  drawn  by  the  pre- 
siding Judge  as  special  Jurors  In  thia  case, 
and  tbe  aherlff  stated  to  the  court  that  neW 
tixec  of  said  five  named  persons  were  8um< 
moned  to  appear  aa  Jurora;  that  ttay  were 
not  fotmd.  His  return  on  tbe  Tenlre  also 
showed  they  were  not  sunmumed.  TbB  shov 
ur  also  stated  be  did  not  put  said  names  In 
the  hat  to  be  drawn  because  they  had  not 
been  summoned  to  appear  as  Jurors.  The 
«onrt  then  refused  to  quash  tbe  venire,  to 
which  ruling  of  the  court  the  d^endant  duly 
excepted.  Three  Jurors  being  necessary  to 
complete  the  Jury,  the  court  ordered  the  sher- 
iff to  summon  from  the  qualified  citizens  of 
the  court  six  persons  [that  being  twice  tbe 
number  required  to  complete  the  Jury]  to 
appear  Instanter  as  Jurors.  Two  of  per* 
sons  so  summoned  were  accepted  as  Jurors, 
the  other  four  being  challenged.  This  left 
one  Juror  to  be  selected  to  complete  the  Jury. 
The  court  then  ordered  the  sheriff  to  sum- 
mon from  tbe  qualified  dtixaia  of  the  county 
two  persons,  that  being  twice  the  number  to 
complete  the  Jury,  to  appear  instanter  as 
Jurora;  one  of  these  was  selected  as  a  Juror, 
thereby  completing  tbe  Jury.  The  defendant 
objected  to  the  completion  of  the  Jury  as 
above  stated,  and  duly  excepted  to  the  action 
of  the  court  In  completing  said  Jury." 

Hie  evldoice  showed  that,  at  the  time  of 
the  killing,  William  Mullen  was  road  over- 
seer in  the  county  of  Perry,  and  the  defend- 
ant John  Qreen  Sanders,  and  his  brother. 
Lake  Sanders,  were  hands  working  upon 
said  road;  that  on  the  day  prior  to  the  kill- 
ing there  was  a  difficulty  between  William 
Mullen  and  Luke  Sanders.  There  was  evi- 
dence on  the  part  of  the  state  tending  to 
show  that  there  was  a  conspiracy  between 
the  defendant,  John  Qreen  Sanders,  and  his 
brother,  Luke  Sanders,  to  kill  William  Mul- 
len; that  on  the  day  of  the  killing  there  was 
a  dispute  between  the  defendant  and  said 
Mullen  as  to  the  defendant  having  brought 
water;  and  said  dispute  resulted  In  the  de- 
fendant and  Luke  Sanders  firing  upon  and 
killing  the  said  Mullen.  There  was  some  con- 
flict In  the  evidence  as  to  whether  the  de- 
fendant, John  Green  Sanders,  or  his  code- 
fendant  Luke  Sanders,  fired  the  fatal  shot. 
The  evidence  for  the  defendant  tended  to 
show  that,  at  the  time  the  shot  which  killed 
Mullen  was  fired,  Mullen  was  advancing  up- 
on the  defendant,  and  had  shot  him  down, 
and  tiiat  the  defendant  fired  in  self-defense. 
Upon  the  cross  examination  of  Jack  Hartley, 
cue  of  the  witnesses  for  the  defendant,  he 
was  asked  the  following  question:  "Did  not 
the  defendant  on  the  evening  of  the  day  be- 
fore tbe  killing,  go  up  to  Mullen,  and  talce 
Mullen's  horse  by  the  bridle,  and  say  to  blm. 
"We  will  settle  with  you  to-morrow'  ?"  The  de- 


taidant  objected  to  this  question  upon  the 
ground  that  It  called  tor  illegal.  Irrelevant 
and  Incompetent  evidence,  and  because  then 
was  no  evidence  of  any  consi^racy  between 
the  defendant  and  his  brother,  Luke  Sanders. 
The  court  overruled  the  objection,  and  the 
defendant  duly  excited.  The  wltnen  an- 
swered be  did  not  Tba  state  tboi,  upon  fur- 
ther cross-examination  of  said  witness,  asked 
him  tbe  following  question:  "Did  you  not 
so  state  to  John  Blackburn  [naming  the  time 
and  place]?"  Witness  answered  he  ^  not 
Upon  tbe  intEodnetl<m  of  John  Blackburn  aa 
a  witness,  he  testified  that  tbe  witness  Hart- 
ley did  make  such  statement  to  blm  at  the 
time  and  place  designated.  Upon  the  cross- 
examination  of  Charley  McLaughlin,  be  tes- 
tified that  he  never  heard  the  defendant  and 
Luke  Sanders,  or  either  of  than,  say  that  he 
or  they  would  die  and  go  to  hell  before  they 
would  take  any  more  of  Mulloi's  foolisbness, 
and  that  be  did  not  know  whether  he  so  tes- 
tified as  a  witness  on  the  trial  before  tbe 
coroner.  Upon  tbe  introduction  of  one  of 
the  persons  who  was  on  the  coroner's  Jur^. 
he  was  asked  If  Charley  McLaughlin,  when 
he  was  examined  aa  a  witness  before  the 
coroner's  Jury  which  was  Impaneled  to  in- 
vestigate the  killing  of  Mullen,  did  not  tes- 
tify that  he  heard  both  Luke  Sandm  and 
the  defendant  say  that  they  would  die  and 
go  to  hell  before  they  would  take  any  of 
Mullen's  foolishness.  The  defendant  obje^-t- 
ed  to  this  question  because  It  called  ttx  Ille- 
gal and  Immaterial  testimony,  and  was  an 
attempt  to  Impeach  said  witness,  Charley 
McLaughlin,  on  an  Immaterial  matter.  The 
court  overruled  the  objection,  and  the  de- 
fendant duly  excepted.  The  witness  testifiM 
that  the  said  Charley  McLaughlin  did  make 
such  statement  upon  his  examination  bsCore 
the  coroner's  Jury. .  The  other  rulings  of  tlie 
court  upon  the  evidence,  to  which  exceptions 
were  reserved,  are  sufficiently  stated  in  the 
opinion. 

The  court  In  Its  general  charge  instructed 
the  Jury  as  follows:  "If.  tbe  defendant  did 
not  provoke  or  commence  the  difficulty  be- 
tween Mullen  and  himself,  and  the  defend- 
ant was  In  imminent  danger  of  losing  bis 
life,  or  of  suffering  grievous  bodily  harm  by 
Mullen,  and  If  there  was  no  reasonable  way 
by  which  be  could  avoid  that  danger,  then  he 
would  have  the  right  to  kill  Mullen.  But  if 
tbe  defendant  entered  into  the  fight  w^illing- 
ly,  and  fought  willingly,  not  for  his  protec- 
'  tlon,  but  to  gratify  his  passion  by  Inflictiiis 
injuries  on  Mullen,  he  could  not  be  acquittid 
on  the  plea  of  self-defense,  even  If  he  did  not 
provoke  or  encourngB  the  difficulty."  The 
defendant  separately  excepted  to  this  portion 
of  the  court's  general  charge,  nud  also  seiv 
arately  excepted  to  the  court's  giving,  at  Uie 
request  of  the  state,  the  following  written 
charge:  "Tiie  court  charges  the  Jury  that  if 
they  believe  from  the  evidence,  beyond  all 
reasonable  doubt,  that  in  Perry  county,  Ala- 
bama, and  before  the  finding  of  this  indiot- 
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men^  7obn  Oreen  Sanden  and  Luke  San- 
ders did  unlawfully  and  with  maUce  afore- 
tbought  klU  WUUam  MuUen  by  ataootinK  him 
•witb  plBtate,  then  the  defendant  John  Green 
Sandera  la  guilty  aa  charged  In  the  Indict- 
ment" The  defendant  requested  the  conrt 
ta  glTe  to  the  jury  the  following  wrlttm 
cbargea,  and  a^rately  excepted  to  the 
court's  refusal  to  give  each  of  them  aa  ask- 
ed:  "<A)  I  chi^  you  that,  If  the  witness 
Jack  Hartley  has  been  successfully  Impeach- 
ed by  the  state,  It  la  your  duty  to  dlsr^ard 
the  testimony  of  said  witness  Hartley."  "(5) 
If  tfae  Jury  believe  the  evidence  hi  this  case, 
they  must  find  the  defendant  not  guilty. 
<<•)  If  the  Jury  believe  from  the  evidence  that 
tlie  defendant  and  deceased  woe  fighting, 
iiud  there  la  no  evidence  to  show  that  the 
iltfendant  was  In  fault  In  bringing  on  the 
difficulty,  and  that  tfae  defendant  retreated 
from  the  assaults  of  the  deceased  as  far  as 
be  safely  could,  and  that  while  the  defend- 
ant was  retreating,  and  defending  hhnself 
the  best  he  could  from  the  assaults  of  the 
deceased,  the  deceased  knocked  the  defend- 
ant down,  or  shot  him,  so  that  he  could  not 
longer  carry  on  the  flght,  and  when  the  de- 
fendant waa  BO  disabled,  and  unable  longer 
to  Injure  the  deceased,  Luke  Sandan  came 
up  to  the  tceue  of  (he  conflict,  and  without 
the  consent,  knowledge,  or  concarrmce  ot- 
defendant  shot  the  deceased,  from  the  effects 
of  whldi  shot  the  deceased  died,  then  the 
Jury  wUI  And  the  defendant  not  guilty.  (7) 
Before  the  Jury  can  convict  the  defendant, 
they  must  be  aatlsfied,  to  a  moral  cotaln^, 
not  only  that  the  proof  la  consistent  with 
the  gnUt  of  the  defendant,  but  that  It  la 
wholly  Inconsistent  with  any  other  rational 
conclusion,  and«  unless  the  Jury  are  so  con- 
vinced by  the  evidence  of  the  defendant's 
guilt  that  they  would  each  venture  to  act 
upon  that  decision  In  matters  of  the  highest 
concern  and  Importance  to  his  own  Interest, 
they  must  find  the  defendant  not  gulll?-" 
"(10)  The  only  foundation  for  a  verdict  of 
guilty  In  Oils  caae  Is  that  the  entire  Jury 
ahall  b^eve  from  the  evidence,  beyond  a 
reasonable  doubt,  and  to  a  moral  certainty, 
that  the  defmdant  la  gidlty  as  charged  In 
the  Indictment,  to  the  exclusion  of  evoy 
probability  of  bis  Innocence,  and  every  rea- 
sonable doubt  of  hia  guilt.  And  If  the  pros- 
ecution has  failed  to  furnish  such  measure 
of  proof,  and  bo  Impress  the  minds  of  the  jury 
of  his  guilt,  they  Aould  find  him  not  guilty." 
"(14)  I  charge  you  that  there  Is  no  evidence 
In  this  case  tending  to  show  a  conspiracy 
between  the  defendant  and  Ituke  Sanders  to 
do  an  unlawful  act   (15)  1  charge  you  that 
the  evidence  In  this  case  does  not  show  prima 
fade  that  thne  was  a  consplra<7  between 
the  defoidant  and  Luke  Sanders  to  do  an 
unlawful  act  w  to  kUl  Mr.  William  Mullen, 
the  deceaaed."    "(28)  If  the  Jury  bslleve, 
from  file  evidence,  that  John  Oreen  Sanders 
and  the  deceased  were  fighting,  and  he  had 
Inflicted  a  serious  wound  on  the  deceased, 
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and  that  Luke  Sandera  came  up,  and  without 
the  kno^edge.  consent,  or  connivance  of  the 
defendant  inflicted  a  mortal  wound  on  tiie 
deceased,  then  tli^  Bfaould  find  the  defendant 
not  guilty." 

B.  M.  Allen,  for  appellant.  Chas.  Q.  Brown, 
Atty.  Gen.,  for  the  State. 

DOWDELL,  J.  The  drawli«  of  tt»  names 
of  the  Jurors  who  should  constitute  the  Jury 
<tf  12  f or  the  trial  of  the  defendant  was  In 
conformity  yritb  the  requirement  of  the  stnt- 
ute.  Code,  |  5000.'  The  faCure  to  put  Into 
the  bcoE,  or  sulietitute.  therefor,  firom  which  the 
drawing  was  to  be  had,  the  names  of  tibose 
jurors  drawn  on  the  special  venire  who  could 
not  be  ftnmd,  and  tberefore  were  not  snm- 
moned.  and  which  fact  was  also  shown  by  ihe 
sheriff's  retmn  on  the  writ  was  no  ^und 
for  qussbhig  fbe  vmlre,  and  the  court  com- 
mitted no  error  In  overrollng  tiie  motion  to 
quash  for  that  cause. 

After  testhnony  by  Dr.  O.  A.  ^mkerson, 
a  practlcbig  phyatelan,  describing  the  wounds 
Inflicted  on  the  defendant,  and  ahowlng  the 
course  and  direction  of  the  balls  maldng  the 
wcnmd^  It  was  not  error  to  admit  evidence 
of  the  height  of  the  decease^  It  beli%  shown 
that  the  wounds  on  the  defendant  were  re- 
ceived In  the  difficulty  that  resulted  In  the 
death  of  Mullen,  for  whose  killing  the  defend- 
ant was  on  trial. 

It  Is  competent  for  a  witness,  1hoi%h  a  non- 
expert, to  describe  a  wound  which  he  has 
seen.  The  witness,  being  asked  by  the  state, 
"What  was  the  character  of  that  wound?"  an- 
swered fbe  question  by  describbig  the  wound. 
This  Involved  no  opbilon  of  the  witness  as 
to  Its  duracta-,  but  a  slm^e  description  of 
what  he  had  seen.  There  wss  no  emff  In 
overruling  tbe  motion  to  exclude  this  evkloice. 

The  evidence  In  chief,  on  the  part  of  the 
■tate.  rdatlng  to  the  death  of  Mullen,  the 
person  durged  In  the  Indictment  to  have  been 
murdeared,  and  the  connection  of  the  defendant 
with  the  killing,  was  drcnmstantlaL  In  such 
cases,  motive  for  the  deed  Is  a  material  In- 
quiry, and  evidence  of  motive  though  some- 
ttanes  weak  and  In  conclusive,  If  not  too  re- 
mote, Is  relevant  and  admlssfble.  In  connec- 
tion with  the  other  drcnmstsnees  shown  by 
the  state,  tending  to  connect  the  defendant 
witli  the  killing,  It  was  permissible  for  the 
state  to  show  that  the  deceased  had  a  diffl- 
ciflty  with  the  defendant's  brother  on  the  day 
previous  to  the  day  of  the  killing.  EU^soe  v. 
State,  47  Ala.  678. 

The  evidence  showed  that  at  the  time  of 
Uie  killing  fbe  deceased  was  overseer  of  a 
pnUIc  road,  and  the  defendant  was  at  work 
aa  a  road  hand  on  the  public  road,  under  the 
deceased  as  sudi  overseer;  and  the  evidence  on 
the  part  of  the  defendant  tended  to  show  that 
the  kUUng  resulted  frOm  an  altercation  be- 
tween the  defendant  and  the  deceased  about 
the  funner's  leaving  his  work,  and  bringing 
water  In  a  bucket  to  the  other  hands,  where 
they  were  at  work,  to  drink.  On  Qie  cross- 


Digitized  by 


Google 


C58 


82  SOUTHDBN  SEPOBTSiB. 


examlnatloQ  by  tbe  state  of  the  defendant's 
witness  McLaughlin,  tbe  solicitor  ssfaed  the 
question:  "Had  not  Mnllen  ^ren  tbe  bands 
orders  not  to  go  after  water  without  bis  or- 
dei-s?"  Tbia  question  was  objected  to  by  tbe 
defendant,  and,  tbe  objection  being  overruled, 
the  witness  answered:  "Not  that  I  kn,iw  of; 
I  never  heard  of  such  an  order."  Even  if  the 
court  errt-d  In  overruling  the  objection  to  the 
question,  tbe  answer  was  favorable  to  the  de- 
fendant, and  consequently  no  injury  resulted 
to  the  defendant. 

The  court  properly  sustained  tbe  state's  ob- 
jection tu  tbe  Introduction  Id  evidence  of  an 
act  of  the  legislature  entitled,  "An  act,  to 
provide  tbe  ways  and  means  to  establish,  open 
and  Improve,  work  and  keep  In  good  condi- 
tion the  public  roads  In  Peary  county,"  ap- 
proved February  11,  1809,  offered  by  tbe  de- 
fendant Such,  evidence  was  Immaterial,  and 
wholly  Irrelevant  to  the  Issues  Involved. 

It  was  developed  upon  the  cross-examina- 
tion by  tbe  state  of  some  of  the  defendant's 
witnesses  that  Luke  Sanders,  tbe  brother  of 
the  defendant,  took  part  in  the  difficulty  that 
resulted  in  the  death  of  Mullen,  and  that  he, 
Luke,  shot  several  tiuiee  at  the  deceased,  emp- 
tying hla  revolver.  This  being  shown  by  the 
evidence,  It  was  permissible  for  the  state  to 
show  that,  after  the  difficulty  on  the  day  pre- 
vious, tbe  defendant  and  his  brother.  Luke, 
came  back  to  the  road,  both  armed  with  pis- 
tols, as  tendhig  to  show  a  con^lracy.  So,  too. 
It  was  peimlsslble  to  show.  In  this  ccmnectlon, 
any  statement  made  by  the  defendant  which 
tended  to  prove  a  conspiracy. 

The  objections  to  questions  and  answen  In 
laying  tbe  predicates  for  tbe  Impeachment  of 
defendant's  witnesses  were  without  merit,  and 
the  coort  committed  no  error  in  overruling  tbe 
same. 

There  was  no  error  In  that  portion  of  the 
oral  charge  of  the  court  excepted  to  by  the 
defendant.  That  a  parson  cannot  Invoke  the 
doctrine  of  self-defense  when  he  enters  will- 
ingly into  the  combat,  and  fights  willingly, 
not  for  his  protection,  but  to  gratify  his  pas- 
sion by  Inflicting  Injury  on  bis  adversary, 
even  though  lie  did  not  provoke  the  difficulty, 
as  a  proposition  of  law  In  this  state  Is  beyond 
question;  and  that  Is  what  tbe  charge  asserts. 
The  written  charge  given  at  the  request  of  the 
state  correctly  states  tbe  law,  and  the  giving 
of  It  was  free  from  error. 

Tbe  successful  impeachment  of  the  witness 
Jack  Hartley  did  not  withdraw  his  testimony 
from  the  consideration  of  tbe  Jury,  and  for 
that  reason  charge  A  requested  by  the  defend- 
ant wiis  bad,  and  the  court  properly  refused 
to  give  it. 

Charge  No.  0  requested  by  the  defendant, 
Bs  an  Instruction  to  the  Jury  upon  the  theory 
of  Belf-defense,  Is  faulty  In  thnt  It  omits  to 
lij-pothesize  an  Iniperioua  necessity  for  the  de- 
fendant to  take  life  at  the  time  he  fired  upon 
the  deceased.  The  charge.  In  postulating  an 
acquittal  of  the  defendant  on  tbe  facta  hypothe- 
sized as  to  the  shooting  of  the  deceased  by 


Luke  Banders,  Is  also  faulty.  Tbe  Jury  mlgbt 
have  believed  that  the  deceased  died  from  Ae 
effects  of  the  shots  made  by  both  Luke  and 
the  defendant.  The  facts  as  hypothesized  do 
not  exclude  tbe  Idea  that  the  deceased  died 
from  the  effects  of  the  wound  given  by  tbe 
defendant,  as  well  as  from  the  shot  by  Luke 
Moreover,  the  charge  calls  for  an  acquittal  of 
the  defendant,  when  on  the  facts  as  postu- 
lated the  defendant  might  have  l)een  convicted 
of  an  assanlt  with  Intent  to  murder. 

We  need  only  soy  of  charge  7,  requested  by 
the  defendant,  that  like  charges  have  several 
times  recently  been  condemned  by  this  court. 

Charge  No.  10  Is  ftiulty  hi  restricting  tbe 
measure  of  proof  required  to  convict  to  that 
furnished  by  the  prosecution.  Instead  of  to  tbe 
whole  evidence  In  tbe  case.  In  this  case  much 
of  the  -criminating  evidence  was  furnished  by 
the  defense.  In  the  case  ot  Brown  v.  State. 
118  Ala.  Ill,  23  South.  81,  a  charge  of  which 
cbarge  10  Is  a  substantial.  If  not  an  exact, 
copy,  was  pronounced  good.  But  In  that  case 
It  is  not  8b3wn  that  any  evidence  at  all  was 
fumlabed  by  the  defense,  and  for  that  rea- 
son the  charge,  when  referred  to  the  evidence, 
—the  only  evidence  being  what  was  furnished 
by  the  prosecution,— waa  prononnced  a  proper 
charge. 

Cbarge  No.  2S  refused  to  the  defendant  is 
too  plainly  erroneous  to  call  for  commeaL 
There  was  evidence,  thoi^b  InconeluBlTe,  tend- 
ing to  show  a  conspiracy  between  tbe  de- 
fendant and  Luke  Banders,  and  for  this  rea- 
son other  charges  refused  to  tbe  defendant  In- 
vaded the  province  of  tbe  Jury,  and  were  there- 
fore properly  refused. 

We  find  no  error  In  the  reccod,  and  the  Judg- 
ment of  tbe  drcolt  court  must  be  affirmed. 


8FBBB  T.  CHOWDER. 

(Supreme  Court  of  Alabama.    June  28,  1902.) 

STATUTH  OP  FRAUDS  —  PROMISE  TO  AN9WRR 
FOR  DEBT  OF  ANOTHER— CON  SI  DERATION— 
INSTRUCTIONB-OBJBCTIONB  TO  EVIDENCE— 
PLBA— SUFFICIENCY— MOTION  TO  STRIKE— 
DEMURRGR^^AFPBAI^ASSIGNMBNT  OF  ER- 
ROR-RECORD RECITAIj-^UFFICIENCT. 

1.  Contracts  within  Code,  {  2152,  requirins, 
Bpecial  promiBea  to  answer  for  the  debt  of  an- 
other to  be  in  writing,  and  supported  by  an  ex- 
pressed consideration,  are  not  relieved  from  the 
requirements  of  this  section  by  section  ISOO, 
providing  that  a  written  contract  upon  which  a 
suit  is  founded  la  prima  facie  evidence  that  it 
was  upon  sufilcieDt  consideration. 

2.  A  record  recital  that  "defendant's  demur- 
rers to  the  complaint  were  overruled"  is  not  iu 
form  or  snbstance  a  judgment  on  tb«  demurrer, 
and  will  not  support  an  assignment  of  error 
based  thereon. 

3.  Where  a  contract  sued  on,  and  set  out  in 
the  dpclarntion,  recited  that,  on  account  of  the 
indebtedness  of  a  certain  third  party,  defendant 
owed  plaintiff  a  certain  sum.  a  plea  that  the  in- 
strument sued  on  was  void,  because  It  was 
a  promise  to  answer  for  the  debt  of  another, 
and  did  not  express  the  consideratioD  moving  to 
defendant,  presented  a  material  issue,  and 
should  not  hnve  been  stricken,  thon^  it  la- 
formally  blended  an  avwment  of  fan  with  t 
conclusion  of  law. 
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4.  Neither  objcctioDs  to  eTldeoce  nor  instnie- 
tioQS  to  tbe  jury  are  KTailabls  to  give  a  de- 
f  piidnnt  the  boiefit  of  a  defease  under  the  sut- 
ute  of  frauds. 

Ai^al  from  circuit  court,  Clarke  comitr; 

Jna  C.  Aoderson,  Judge. 

ActioQ  b7  J.  M.  Crowder  agaluBt  Arthur  R. 
Speer.  From  a  Judgment  for  plalutifl.  defend- 
nut  appeals.  Reversed. 

This  action  was  brou^t  by  the  appeQee,  J. 
M.  Crowder,  against  the  appellant,  Arthur  B. 
Speer,  la  which  the  plalntlfT  sought  to  recoTer 
of  the  defendant  the  sum  of  $212.  alleged  to 
be  doe  under  the  following  agreement:  "On 
account  of  the  indebtedness  of  the  Bigbee  Rlr- 
er  Lumber  OompanT  to  him,  I  am  due  J.  M. 
Crowder  the  sum  of  eight  hundred  and  fifty 
dollars,  which  I  agree  to  pay  to  bim  or  his 
order  as  follows,  to  wit:  On  March  6,  1900, 
9212.50;  on  June  6,  1900,  |212.EiO;  on  Sep- 
tember 6,  1000,  $212.50;  and  on  December  6, 
1000,  $212.50."  This  agreement  was  dated 
March  2,  1900,  and  signed  by  A.  R.  Speer, 
nad  was  duly  attested.  The  defendant  demur- 
red to  the  complaint,  upon  the  ground  that  the 
instromeat  sued  on  shows  on  its  fttce  that  It 
was  a  promise  to  answer  to  the  debt,  deffttilt, 
or  miscarriage  of  another,  and  does  not  ex- 
press any  c<Hielderatlon  to  support  the  promise. 
The  ruling  of  the  court  upon  this  demurrer, 
ns  shown  by  the  mhiute  entry,  was  as  follows: 
"The  defendant's  demurrers  to  the  complaint 
were  oyemiled  by  the  court."  The  defendant 
pleaded  the  general  Issue,  want  of  considera- 
tion, and  the  foUowhig  special  plea:  "(3)  For 
further  answer  to  the  complaint,  the  defendant 
says  that  the  instrument  sued  upon  Is  Toid,  be- 
cause It  ts  a  promise  to  answer  for  the  debt  of 
another,  and  does  not  express  the  consideration 
moving  to  defendant."  The  plaintiff  moved  to 
strike  plea  No.  3  from  the  file,  upon  tiie 
RTound  that  it  was  frivolous.  The  conrt  grant- 
ed said  motion .  to  strike  said  plea  from  the 
die,  and  to  this  rulhig  the  defendant  duly  ex- 
cepted. The  defendant  then  filed  another  plea 
nuinlierod  3,  recitii^  the  failure  of  ccmsldera- 
ti  in.  and  Issue  was  Joined  on  the  pleas  Inter- 
iwaed  by  the  defendant  There  were  verdict 
and  Judgment  for  the  plaintiff.  The  defend- 
ant appeals,  and  asaiKiis  as  errw  the  sevenU 
rulings  of  the  trial  court  to  which  excepttoos 
were  reserved. 

T^cktand  &  Wilson,  for  appellant  Wm.  D. 
Dunn  and  Mcintosh  &  Bleb,  for  appellee. 

SHARPE,  J.  Not  only  does  the  statute  of 
frauds  (Code,  S  2152)  require  that  every  spe- 
cial promise  to  answer  for  the  debt  of  another 
shall  be  In  writing,  but  another  provision  by 
the  statute  made  essential  to  the  validity  of 
such  promise  Is  that  a  consideration  therefor 
sliall  be  expressed  In  writing.  Strouse  v.  Elt- 
ing,  110  Ala.  332.  20  South.  123;  Boiling  v. 
Munchus,  65  Ala.  558;  Rlgby  v.  Norwood,  34 
Ala.  129.   From  this  requirement  contracts 
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within  the  Influence  of  the  statute  of  frauds 
are  not  relieved  by  section  1800  of  the  Code, 
which  provides,  in  substance,  among  other 
things,  that  a  written  contract,  the  foundation 
of  a  suit,  is  prima  fade  evidence  that  it  was 
made  on  sufficient  contideration.  Btgby  v. 
Norwood,  supra. 

The  record  recital  that  "defendant's  demur- 
rers to-<tlie  complaint  were  overruled"  Is  not, 
in  form  or  sulwtance,  a  Judgment  on  the  de- 
murrers, and  therefore  does  not  support  the 
assignment  of  error  based  on  that  recital. 
Improvement  Co.  v.  Dubose,  125  Ala.  442,  28 
South.  380;  Mercantile  Co.  v.  O'Rear,  112  Ala. 
21T,  20  South.  583;  Hereford  v.  Combs,  126 
Ala.  sea,  28  South.  582;  Dantsler  v.  Mill  Co., 
128  Ala.  410,  30  South.  674.  But  the  defend- 
ant was  at  liberty  to  defend  uuder  the  stat- 
ute of  frauds  by  plea.  His  first  plea  num- 
bered 3  embodies  the  averment  of  fact,  In- 
fonnally  blended  with  an  averred  conclnsion 
of  law,  that  the  Instrument  sued  on  "Is  a 
promise  to  pay  the  debt  of  another,"  which,  in 
view  of  the  absence  of  any  expression  of  con- 
sideration In  the  instrument  as  exhibited  In 
the  complaint,  presented  a  material  Issae.  A 
plea  having  merit,  but  having  amendable  de- 
fects, should  not  be  stricken,  but  tbe  plaintiff. 
If  objecting,  should  do  so  by  demurrer,  so  that 
the  defradant  may  be  apprised  of  the  ground 
on  which  the  objection  is  placM,  and  may 
have  opportunity  to  amend.  Brooks  v.  Insure 
aoce  Co.  (Ala.)  29  South.  13;  Morphy  v.  Far- 
ley, 124  Ala.  279,  27  South.  442;  Williamson  v. 
Mayer,  117  Ala.  253,  23  South.  3;  Powell  v. 
Crawford,  110  Ala.  294,  18  South.  302.  The 
plea  in  question  was  not  frivolous,  and  in 
strftfaig  it  errw  was  committed,  for  which  the 
Judgment  must  be  reversed.  Neither  objec- 
tions to  evidence  nor  Instructions  to  the  Jury 
are  available  to  give  a  defoidant  the  benefit  of 
a  defense  under  the  statute  of  frauds.  BqwUa 
T.  Wilson,  86  Ala.  487.  5  South.  867. 

Reversed  and  ranended. 


NBVILLB  V.  REiED. 
(Supreme  Court  of  Alabama.  June  28,  1902.) 
CUSTODY  OF  CHILD— HABEAS  CORPUS. 
LTbe  court,  on  habeas  corpus  hy  a  father 
for  possession  ot  a  child,  on  death  of  tbe  moth- 
er, to  whom  custody  of  the  child  was  awarded 
on  her  obtaining  a  divorce,  may  exercise  a  dis- 
cretion, and  leave  him  in  tbe  custody  of  the 
woman  to  whose  care  the  mother  intrusted  him, 
on  consideration  of  her  superior  QualiflcationB» 
aud  the  expressed  preference  of  the  cbUd* 
though  he  is  only  nine  years  old. 

Appeal  from  probate  court,  MoUle  coiu^; 
Price  WllUams.  Jr.,  Judge. 

Hairy  Neville  filed  a  petition  tm  habeas 
corpus,  wherein  he  aonght  to  bare  Henr7 
Edward  Neville,  a  minor  nndw  the  age  of 
14  years,  removed  from  the  cnstody  of  Jose- 
phine Beed  and  placed  In  the  custody  of  the 
petitioner. 

It  was  averred  In  the  petition  that  Henrj 
f  L  Sm  Habtss  Cwpus,  voL  26,  Cent  Die.  i  M. 
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Neville  was  the  father  of  Henry  Edward 
Nerllle,  a  minor  under  the  age  of  14  years; 
that  the  petitioner  was  the  natural  guardian 
of  said  minor,  and  was  entitled  to  bis  cu»- 
tody  and  control,  and  that  said  minor  was 
unlawfully  detained  by  said  Josephine  Reed. 

In  response  to  the  writ  of  habeas  corpus 
which  was  Issued,  Josephine  Reed  answered 
that  while  the  petitioner  was  the  father  of 
said  minor,  the  mother  of  said  minf^"  ob> 
tained  a  divorce  from  said  petitioner,  and  in 
the  decree  of  said  divorce  the  sole  care  and 
custody  of  said  minor  was  given  to  Its  moth- 
er, who  alone  maintained  and  supported  said 
minor  up  to  the  time  of  her  death;  that  just 
before  she  died,  and  realizing  the  approach 
of  death,  the  mother  of  the  minor  requested 
.the  petitioner  to  take  said  minor  and  care 
for  blib  and  this  the  petitioner  refused  to  do; 
that  the  mother  of  said  minor  in  ber  last  will 
and  testament  appointed  the  respondent  to 
be  the  sole  guardian  of  said  minor  and  re- 
guested  and  entreated  the  respondent  to  take 
and  care  for  the  child,  which  the  respondent 
solemnly  promised  to  do,  and  that  the  re- 
spondent was  able  and  willing  to  carry  out 
the  wishes  of  the  minor's  dead  mother,  and 
the  minor  was  desirous  of  remaining  with 
ier. 

The  petitioner  Introduced  evidence  tmdlng 
to  show  that  he  was  financially  able  to  care 
for  said  child,  and  that  he  was  tn  the  habit 
of  liberally  providing  for  his  family  and  was 
kind  to  them.  That  the  minor  Henry  Ed- 
ward Neville  had  repeatedly  been  to  the  petl- 
tionw's  place  of  business,  and  the  petition- 
er always  treated  him  kindly  and  gave  him 
spmding  money,  although  he  had  never  done 
anything  towards  supporting  him,  except  in 
one  instance  when  he  purchased  a  hat  for 
him.  That  after  having  been  divorced  from 
the  minor's  mother,  he  had  married  a  second 
time,  and  if  the  child  was  put  In  bis  custody 
ha  would  be  well  cared  for  and  provided  for. 

The  evidence  for  the  respondent  tended  to 
prove  the  facts  stated  In  her  answer,  and 
also  tended  to  show  that  the  petitioner  was 
a  man  of  violent  and  uncontrollable  temper 
■and  that  on  one  occasion  when  Henry  Ed- 
ward Neville  was  at  his  place  of  business, 
he  became  Irritated  at  something  the  child 
did,  lost  his  temper,  and  brutally  treated  him. 
There  was  further  evidence  introduced  by 
the  respondent  tending  to  show  that  she 
treated  said  minor  as  a  member  of  her  fam- 
ily, was  very  kind  and  thoughtful  of  him, 
that  she  liberally  provided  for  him,  and  that 
the  child  was  happy  and  contented. 

At  the  request  of  the  respondent,  the  judge 
Itreslding  at  the  trial  examined  the  minor, 
Henry  Edward  Neville.  He  asked  the  child 
many  questions  bearing  upon  his  schooling, 
his  standing  in  his  classes,  U  he  attended 
Sunday  school,  and  how  he  was  treated  by 
the  respondent,  who  was  shown  to  be  hlii 
godmother.  To  each  of  these  questions  the 
child  replied  promptly  and  with  Intelligence, 
stating  ttiat  he  was  being  sent  to  school,  that 


his  standing  In  day  and  Sunday  Bcbool  was 
good,  that  he  was  treated  kindly  and  affec- 
tionately by  his  godmother,  iJie  respondent, 
and  was  receiving  proper  attention  from  her. 
Thereupon  the  Judge  asked  the  child: 
"Whom  do  you  wish  to  live  with,  your  fa- 
ther or  your  godmother,  Mrs.  Reed?"  To 
this  question  the  child  replied  that  he  "wish- 
ed to  live  with  Mrs.  Reed,"  To  the  question 
as  to  why  he  preferred  Mrs.  Reed,  he  replied 
fbat  his  father  beat  him. 

Upon  the  hearing  of  the  cause,  the  court 
rendered  judgment  In  favor  of  the  respond- 
ent, and  adjudged  that  the  ctaUd  be  retained 
In  the  custody  of  the  respondent.  To  the 
r^idition  of  this  Judgment  the  petitioner 
duly  excepted.  The  petitioner  appeals,  and 
assigns  as  error  the  rendition  of  said  Judg- 
ment. Afllrmed. 

Ghas.  W.  Tompkins,  for  appellant  FItte, 
StoutB  &  Ambrecfat  for  appellee. 

HARALSON,  J.  The  father  Is  regarded 
as  the  head  of  the  family,  and  the  law  com- 
mits the  children  to  bis  charge,  in  preference 
to  the  claims  of  the  motber,  or  any  other 
person,  and  his  right  to  their  custody  may  be 
forf^ted  by  misconduct,  or  lost  by  bis  mis- 
fortunes; and  as  bos  been  heretofore  held, 
when  be  asserts  his  right  to  their  custody, 
by  habeas  corpus,  the  court  may  ex»ctse  a 
discretion  tox  the  present  and  future  wdfare 
and  Interests  of  the  Infants,  and  leave  them 
in  the  custody  of  the  mother  or  some  otbtf 
person.  In  preference  to  the  father.  Ex  parte 
Boaz,  31  Ala.  427. 

This  discretion  Is  not  to  be  exercised  ar- 
bitrarily, but  always  with  a  view  to  the  best 
interests  of  the  children.  The  character,  call- 
ing and  condition  of  the  fatiier  wUl  be  con- 
sidered, to  ascertain  If  be  is  suitable  or  un- 
suitable, or  able  or  unable  to  properly  care 
for  bis  children,  and  in  determining  the  ques- 
tion, the  x»urt  may  very  properly  consult  the 
children,  having  sufficient  Judgment,  whether 
they  prefer,  for  any  good  reasons,  to  return 
or  not  to  him.  Their  feelings,  attachments, 
preferences  and  contentment,  are,  within  prop- 
er limitations,  proper  subjects  of  inquiry. 
Mental  capacity,  and  not  age,  is  the  criterion 
as  to  whetbor  the  infant  has  sufficient  judg- 
ment to  choose  for  Itself.  Brl aster  v.  Comp- 
ton,  6S  Ala.  300;  9  Am.  ft  Eog.  Bncy.  Law 
(1st  Ed.)  246,  246. 

Having  reference  to  the  caUlug,  capacity, 
disposition  and  character  of  the  petitioner,  as 
tending  to  show  his  unfitness  to  take  charge 
of  the  child,  as  shown  by  tfae  l^al  erldence 
introduced  on  the  trial,  the  capacity  and  su- 
perior qualifications  of  the  defendant,  Mrs. 
Reed,  in  custody  of  the  ch&d,  the  care,  at- 
tention, and  advantages  she  is  bestowing  on 
blm,  and  is  anxious  to  continue  to  furnish,  as 
well  as  to  the  preference  of  the  child,— nine 
years  old,— «s  made  known  by  him  to  tlie 
judge  of  probate,  who  examined  him  in  ref- 
erence to  the  matter,  we  are  unable  to  con- 
clude that  the  probate  court  erred  In  denying 
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tbe  applicatloD  of  the  petitioner,  and  In  re- 
manding tbe  infant  to  ttae  cnatody  of  the  de- 
fendant. 
Affirmed. 


LAGOMABSINO  T.  OBOWB  et  «1. 
iSnpreme  Coart  of  Alabama.    June  28,  1902.) 
PARTY    WALL  AGRBBMBNT— CONSTRUCTION. 

1.  One  purchaains  a  lot  a^eed  witli  ttie  ven- 
dor, who  owned  an  adjoining  lot,  to  erect  a 
three-Btcnr  building  and  wall  on  tbe  boundary, 
witli  apertures  for  joists  to  be  used  by  the 
vendor  at  any  time  be  might  choose  to  erect 
"a  building  of  like  dimensiona."-  On  an  appli- 
cation hy  the  vendee  for  an  injunction  to  re- 
strain the  vendor  from  erecting  a  two-story 
building,  it  appeared  that  such  a  building  would 
not  weaken  the  wall  or  entail  greater  danger 
from  fire  than  one  of  three  stories.  that, 
in  view  of  the  facts  and  phraseology  of  the 
agreement;  the  phrase  "for  a  building  of  like 
dimensiona"  must  be  construed  as  referring  only 
to  the  extent  to  which  joist  apertorea  ahonld 
be  let  into  the  wall,  and  did  not  limit  the  dl- 
mouiona  of  the  building  the  Tendee  might 
erect. 

Appeal  from  chancery  conrt,  Oolbert  conn- 
ty;  Wm.  H.  Simpson,  Chancellor. 

Snlt  by  John  P.  Lagomarslno  agahurt  Belle 
T.  Crowe  and  another.  From  a  decree  for 
defendants,  complainant  appeals.  AfSrmed. 

It  was  averred  in  the  bill  that  the  plaintiff 
had.  by  purctiaae,  become  the  owner  of  lot  13, 
in  block  71,  In  the  city  of  Sheffield,  which  had 
been  sold  to  Davega  Bros,  by  Horace  Ware, 
and  that  the  respondent  Belle  T.  Crowe  had 
become  the  owner  by  purchase  from  Horace 
Ware  of  lot  14,  in  block  71.  An  agreement 
entered  into  by  Darega  Bros,  at  the  time  of 
the  purchase  of  lot  13,  and  which  la  celled  in 
the  opinion,  Is  made  the  basis  of  the  ground 
of  relief  prayed  for.  On  tbe  filing  of  the  bill 
a  temporary  Injunction  was  Issued. .  The  re- 
spondents answered  the  bill,  and  moved  to 
dismiss  the  bill  for  the  want  of  equity.  They 
also  moved  to  dissolve  the  injunction  upon  the 
denials  of  the  answer. 

Thoa.  B.  Bonlhac,  for  appelant  Joseph  H. 
Nathan,  for  appdlees. 

McCLELLAN,  0.  J.  Horace  Ware,  ownii^ 
two  adjoining  lots  In  SbefDeld  numbered  13 
and  14,  respectlvdy,  In  block  71,  sold  one  of 
them,  that  numbered  13,  which  lay  north  of 
lot  14.  to  Davega  Bros.  In  connection  with 
the  sale  and  as  a  part,  indeed,  of  the  transac- 
tion. Davega  Bros,  entered  into  an  agreement 
in  ttie  following  language:  "This  agreement 
witnesses  that  whereas,  Horace  Ware,  of  the 
county  of  Jefferson  and  state  of  Alabama,  has 
this  day  sold  to  Davega  Bros.,  a  firm  com- 
posed of  Isaac  Davega,  Jr.,  and  Solomon  B. 
Davega,  of  tbe  city  and  state  of  New  York,  a 
certain  lot  of  land  In  the  city  of  Sheffield, 
oonnty  of  Colbert,  and  state  of  Alabama, 
known  and  designated  as  lot  numbered  (13) 
thirteen,  in  block  numbered  (71)  seveoity-one: 
Now,  therefore,  for  and  In  consideration  of  the 
above  sale,  we^  Davega  Bros.,  agree  and  bind 


ourselves  to  erect  on  the  premises  aforesaid 
a  three-story  brick  metal-roofed  building,  to 
be  at  least  one  hundred  feet  long,  and  we  fur- 
ther agree  and  bind  ourselves  to  erect  the  wall 
on  the  southern  boundary  of  said  lot,  with 
apertures  for  Joists  to  be  used  by  the  owner 
of  lot  numbered  (14)  fourteen.  In  block  num- 
bered (71)  seventy-one,  at  any  time  the  ovrnet 
of  lot  numbered  (14)  fourteen,  in  block  num- 
bered  (71)  se*snty-one,  may  choose  to  erect  a 
bnllding  thereon,  without  cost  to  the  owner  of 
said  lot  for  said  wall,  for  a  building  of  like 
dimensions.  In  testimony  whereof  we  have 
hereunto  set  onr  hands  and  seals  this  tbe  24th 
day  of  September,  1887.  [Signed]  Davega 
Bros.,"— and  duly  attested. 

The  exigencies  of  this  appeal  require  of  us 
a  construction  of  this  agreement  In  so  far  as 
it  bears  upon  the  asserted  right  of  Davega 
Bros.,  who  have  erected  the  bnllcUng  stipu- 
lated for  on  lot  13,  and  Its  southern  wall  In 
accordance  with  the  stipulation,  to  enjoin 
Ware  from  erecting  a  two-story  brick  bouse  on 
lot  14,  and  joining  it  onto  the  southern  wall 
of  Dav^  Bros',  said  building  on  lot  13.  This 
sontbem  wall  was  not  erected  wholly,  or  even 
mainly,  on  lot  18,  but,  of  Its  IS  Inches  breadth 
or  thickness,  14  Inches  Is  rested  on  lut  14, 
and  only  four  inches  on  lot  13.  It  is  claimed 
for  Davega  Bros,  that  tbe  intendment  of  the 
agreement  thus  executed  by  them  and  accept- 
ed by  Ware  was  that  tbe  wall  should  rest  In 
part  upon  both  lots,  and  that  Its  precise  loca- 
tion—more on  14  than  13— Is  within  the  con- 
templation and  autboilzatlon  of  the  vrrltlng. 
For  tbe  purposes  of  tbe  determination  of  the 
case  as  it  Is  now  presented,  we  shall  assume 
that  these  positions  of  appellant  are  well  tak- 
en, and  that  by  force  of  this  undertaking  by 
Davega  Bros.,  and  Ware's  acceptance  of  It, 
the  former  acquired  the  right  to  erect  this 
wall  to  ttae  extent  stated  on  Ware's  lot  14. 
Of  course,  the  mere  sale,  without  more,  of  lot 
13  to  them  gave  Davega  Bros,  no  such  right, 
and  If  they  had  it  at  all,  as  counsel  insist 
and  as  we  assume  they  did,  they  acquired  it 
under  this  agreement,  constituting,  as  it  did,  a 
part  of  the  transaction  of  the  sale  by  Ware 
to  them.  So  far  as  this  agreement  Indicates, 
and  so  far  as  appears  in  any  way  in  the  case. 
Ware's  only  Interest  in  the  character  of  build- 
ing to  be  erected  on  lot  13  was  that  tbe  wall 
of  It  next  to  his  remaining  lot  should  be  of 
brick,  with  apertures  for  joists  left  In  It  suffi- 
cient in  numl)er  and  position  for  the  Joining 
onto  this  wall  of  a  tbreenstory  bouse  which 
might  be  wected  on  lot  14.  Tbe  consideration 
moving  Davega  Bros,  into  this  coTenant  may 
have  been  the  right  they  by  It  acquired  to 
erect  one  wall  of  their  building  mainly  on  land 
which  did  not  belong  to  them,  or  it  may  have 
been  a  reduction  In  tbe  purchase  price  of  lot 
IS,  singly  or  In  connection  with  the  acquisi- 
tion of  the  right  to  rest  the  wall  largely  upon 
lot  14,  That  the  consideration  for  their  cove- 
nant was  one  or  hoOi  of  the  matters  Just  men- 
tloned  there  can  be  little  If  any  doubt.  It  Is 
not  pretended  that  the  jolnliiK  onto  their  build- 
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Ing  of  aaotber  cC  the  same  dlmeuknu,  and 
evea  eomtrueted  of  like  material,  would  hive 
beat  of  any  advantage  or  benefit  to  tiwtr 
buUding  or  to  tlMU  In  any  other  mj.  It  to 
alleged  In  the  MU  tbat  tlie  Joining  onto  tbis 
wall  of  any  bofldlng  of  leas  than  three  stories 
In  height  would  Impair  and  weaken  the  wall, 
mdanger  their  buUdbig.  and  ihm  Irreparably 
Injure  them.  Thte,  however,  la  apeelfloally 
draled  In  the  answer,  and  tJm  affldaTtta  anb- 
mltted  on  tiie  motion  to  dlB8<4Te  the  tempo- 
rary Injunctton  are  Batltfaetory  to  show  that 
the  Joining  on  of  a  bidldlng  of  two  atorlea 
would  not  InJin'ioasly  affect  the  wall  at  all. 
It  l8  also  aUeeed  hi  the  bill  that  the  Joining 
onto  Darega  Bros'.  bnUdlng  of  one  of  less 
height  would  entail  greater  danger  from  .flre 
to  the  former  than  would  result  fnnn  a  buUd- 
log  of  the  same  b^ht;  but  this  aeons  un- 
reasonable,  and  Is  denied  by  the  anewer  and 
disproved  by  the  affidavits.  With  these  pre- 
liminary suggestions  and  aasumptlons,  we 
come  now  to  Inquire  whetbw  by  force  of  the 
agreement  executed  by  Davega  Bros.,  and  Its 
aeceptanoe  by  Ware,  the  latter  is  precluded  to 
erect  on  lot  14  a  buildlag  of  other  dimensions 
than  those  of  the  building  erected  by  Daveea 
Bros;  on  lot  13.  In  the  flrst  idace,  it  is  not 
reasonable  to  sui^ose  that  Ware  would  vol- 
untarily and  without  consldemtion  have  8» 
limited  and  embarrassed  his  use  and  eojoy- 
ment  of  his  remaining  lot  It  Is  improt«b1e  to 
a  degree  that  he,  after  having  accorded  full 
consideration  to  Davega  Bros,  for  erecting  the 
wall  80  as  that  he  could  Join  onto  It,  without 
any  refa%nce  to  or  account  being  taken  of  the 
character  of  the  building  he  should  erect, 
should  have,  without  money  and  without  price, 
materially  lessened  the  value  of  hts  property 
by  restricting  his  use  of  it  to  the  erection  of 
a  building  of  prescribed  dimensions.  In  the 
next  place,  it  is  equally  unreaBOoable  and  Im- 
probable that  Davega  Bros.,  having  already 
received  full  compensation  for  leaving  aper- 
tures In  their  southern  well  for  Joists,  should 
have  Insisted  upon  a  further  couslderatlon  for 
so  doing;  and  especially  so  wheu  this  further 
consideration  was  one  solely  of  detriment  to 
Ware,  and,  as  we  have  seen,  of  no  sort  of 
benefit  to  them.  There  might  have  been  some 
occasion  from  the  point  of  view  of  Davega 
Bros,  for  an  engagement  on  the  part  of  Ware 
to  construct  the  building  on  his  lot  of  un- 
inflammable material,— as  of  brlclc  with  a 
metal  roof,— as  making  for  the  Immunity  of 
thdr  own  buUdIng  from  flre,  and.  if  they  had 
had  in  mind  to  secure  an  additional  considera- 
tion and  benefit  to  themselves  for  building  their 
wall  for  future  use  by  Ware,  It  would  seem 
In  all  reason  that  the  stipulation  would  bavo 
had  reference  to  Ware's  building  In  this  re- 
spect, and  not  to  Its  dimeusious  at  all.  So 
that  we  feel  safe  In  the  conclusions  that  noth- 
ing passed  to  Ware  to  induce  him  to  limit  and 
curtail  the  uses  of  his  lot,  and  consequently  its 
value,  by  agreeing  to  erect  only  a  three-story 
lUO-foot  buildhig  upon  it,  that  Davega  Bros, 
had  no  Interest  to  be  subserved  by  requiring 


such  an  agreenuoi^  and  fbat  of  eounsqnence, 
lo<ddng  thns  to  the  vIuUm  transMtloa  and  the 
situation  of  the  parties,  tiie  mind  is  so  Indin- 
ed  agalmt  the  parties  having  entered  Into  such 
a  stipulation  of  (mly  poiritive  detriment  to  one 
without  benefit  to  the  oQaee  as  that  the  -writ- 
ing most  dearly  Import  It  or  it  most  be  beld 
not  to  have  been  made.  Again,  this  eovennut 
la  signed  by  Davega  Btob.,  and  not  by  Ware. 
All  ItB  express  engagements  are  1^  and  ftom 
Davega  Bros,  to  Ware.   It  espresses  oo  nn- 
dertakhig  of  Ware  whatever.  And  wbBe  we 
are  proceeding  uptm   the   aasnmptlon  that 
Ware's  acceptance  of  the  covenant  saddled  np- 
on  hbn  whatever  Qie  paper  fairly  construed 
Imports  that  he  assumed  to  do,  yet  there  i-^ 
potnicy  In  the  suggeeitlon  that  so  Important 
a  matter  sa  a  covenant  on  Ware's  part  to 
use  his  lot  only  for  the  purpose  of  oectln? 
a  tlu-ee-Btwy  building  tiiereon  would  not  have 
bean  left  to  Inference  or  constroctlon  had  it 
been  the  Intention  of  the  parties  tbat  Ware 
should  assume  this  burden,  but  would  have 
been  clearly  expressed  in  a  writing  signed  by 
him.   Becurrlng  to  the  language  of  the  asr^ 
ment.  we  do  not  find  tiiat  It  dearly,  or  at  all 
In  fact,  imports  a  covenant  on  Ware's  part  n  t 
to  build  a  two-story  house,  or  any  other  than 
a  three-story  house,  on  lot  14.    The  words, 
"for  a  building  of  like  dimensions,"  are  at  th<> 
end  of  the  writing.    They  do  not  aptly  and 
smoothly  Join   themaelves   onto   the  word-- 
which  immediately  precede  them.   They  relato 
not  to  the  Immediatdy  preceding  words  or 
stipulation,  but  have  refmnce  to  the  stipula- 
tion for  Joist  apertures  further  back  in  tiie 
writing.  They  appear  to  have  been  added  as 
an  afterthought,  and  to  make  dearer  a  term  of 
the  covenant  which  upon  reading  the  papi-r 
the  writer  of  It  deemed  obscure.   They  reiatp 
to  the  extent  to  which  Joist  apertures  showM 
be  let  into  the  wall.    The  writing  preceding  this 
clame  did  not  in  express  terms  prescribe  the 
number,  position,  or  extent  of  the  Joist  aper- 
tures to  be  left  in  the  wall  for  Joining  thereto 
a  building  on  lot  14.   It  Is  not  therein  statetl 
whether  they  should  extend  the  whole  length 
of  the  wall,  nor  whether  they  ^ouM  extend 
to  the  top  of  it.    It  is  not  therein  set  fortli 
that  the  apertures  should  ht  tor  &  100-foi 
building,  nor  tot  a  building  of  one,  two.  or 
three  stories.  The  purpose,  bowever,  wis  ffir 
the  apertures  to  extend  over  the  en6re  tbrep- 
Btory  100-foot  wall.    Possibly   tbc  wrftlag 
without  Its  last  dause  would  have  imported 
and  been  coastrued  to  provide  for  apertorra 
covering  the  whole  wait  But  tbat  there  might 
be  no  room  for  doubt  or  anbaeiiaeiit  dtapota 
about  thla,  and,  In  onr  oplnkm,  for  no  otiier 
purpose,  words  were  added  making  tiie  cove- 
nant plain  and  unmistakable  In  this  regard. 
These  words,  -as  we  have  seen,  were,  "for  a 
building  of  like  dimenskms."  They  were  prop- 
er and  necessary  to  a  clear  expresnlon  q€  tbe 
purpose  of  the  parties  that  the  wfatde  of  this 
wall  should  be  provided  with  apertures  for 
Joists  tor  Ware's  use.  They  wore  added  to  the 
writing  not  to  Impose  tiie  inuden  of  building 
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a  tfapeo-storr  lOtMoot  boiue  on  bim,  If  he 
flliDiild  build  at  all,  not  to  his  detriment  at  all, 
but  for  bit  benefit,  by  malEing  It  dear  beyond 
doubt  and  room  for  dlipute  that  the  cove- 
nantDTB  -were  to  provide  apertnrea  for  Joists 
OT«r  the  whole  surface  of  their  sou  them  wall. 
Ttae  bitenUon  Iri  this  connection  would  per- 
bapa  atand  out  In  bolder  relief  It  we  transpose 
thia  laat  dauae,  and  aet  it  down  In  Jnxtapoal- 
tion  tn  that  pert  of  the  text  to  whlcb  It  obvl- 
ooaly  related,  The  paper  would  then  read, 
"And  we  forfim  agree  and  Und  ouraelTes  to 
«rect  the  wall  <ui  flw  aonthen  boundary  of 
said  lot,  with  ap«tnree  for  Joists  for  a  build- 
lag  of  like  dlmenatons,"  at,  in  othtf  words, 
with  raffident  Joist  aperturea  for  Joining  onto 
It  of  a  thrcc-atory  building  100  feet  In  length. 
Bat  without  more  or  without  aueb  transposi- 
tion, the  dause  in  question  is  merely  a  part  at 
tbe  covenant  to  let  aperturea  tor  Joists  into  the 
wall,  and  Its  scrie  purpose  and  effect  Is  to  de- 
fine tbe  extent  to  which  apertures  should  be 
left  in  the  wall,  and  this  purely  tor  tbe  bene- 
fit of  Ware.  It  was  not  intended  to  and  it 
does  not  Impose  any  dnty  or  burden  on  Ware 
or  his  successors  In  estate  In  respect  of  the 
charactOT  of  building  to  be  erected  on  tot  14. 
It  secured  to  blm  the  right  to  hare  Joist  aper- 
turea let  Into  the  wlude  face  of  tbe  wall,  and 
ti>  nae  the  wall  and  these  apertures  as  a  part 
of  any  bulldtaq[  he  might  choose  to  erect  on 
Tot  14,  whether  of  one,  two,  or  three  stories, 
and  It  leaves  him  and  hla  grantees  wholly  un- 
fettered as  to  the  cbaroctor  of  building  they 
may  Join  onto  the  walL 

Onr  condush'n,  tiiereftm.  Is  that,  on  the 
oase  made  by  tbe  bin  aud  answer  and  aflt- 
davlta,  tbe  duncellor  properly  sustained  the 
motion  to  dissolve  the  temporary  Injunction, 
and  the  decretal  order  dissolving  the  injunction 
wm  be  affinned. 

We  have  considered  the  afildavltB  only  be- 
cause the  motion  to  dissolve  was  sulmiltted  on 
tbem  as  well  as  upon  tiie  denials  of  tbe  an- 
swer, and  they  were  offered  by  both  parties 
without  ol^ectiut  from  dth^. 

Afflimed. 


JBLLBBSON  v.  FBTTUS  et  al. 

(Snpreme  Court  of  Alabama.    June  28,  1902.) 
PAKTinON—DISSHl  SIN-OUSTBR— LACHES. 

1.  Where  persona  in  poaaexsion  of  land  under 
color  and  claim  of  title  to  tbe  whole  interest 
make  pBrtitioo,  aod  conrey  the  wbole  intert-st, 
mapa  and  convejanpea  in  pursuance  of  the  par- 
tition beinpr  made  and  recorded,  and  the  grantee 
in  the  partition  deed  enters,  claiming  the  whole 
interest,  there  ia  an  ouster  and  disseisin  of  all 
claiming  to  be  tenants  in  common  with  the 
grantee  IB  snch  partition  deed. 

2.  Where,  in  a  suit  for  partition.  It  appears 
that  there  had  been  a  disseisin  and  ouster,  as 
against  plaintiff's  interfst,  40  years  before, 
and  that  complainant's  rlf^hts  had  never  been 
asserted  In  that  time,  there  can  be  no  recovery. 

Api)eal  from  chancery  court,  Mobile  comity; 
Thos.  H.  Smith.  Chancellor. 
Suit  by  If  argaret  Jellei-son  against  Henry 


J.  Pettus  and  others.  From  a  decree  for  com* 

plelnant,  Pettus  appeals.  Affirmed. 

Fred'k  Q.  Bromberg  and  Leslie  Hall,  for 
appellant  L.  H.  &  E.  W.  Faith,  for  appellee. 

DOWDELL,  J.  The  bill  In  this  case  was 
flled  for  the  purpose  of  a  sale  of  the  land  de- 
scribed, for  division  among  Joint  owuers. 
Henry  J.  Pettus,  one  of  the  respondents,  flled 
a  plea  setting  up  staleneas  of  demand  and 
lapse  of  time  as  a  bar  to  a  recovery.  A  buI>- 
mlBslon  was  had  on  the  sufflclency  of  the  plea, 
and  from  the  decree  of  the  chancellor  holding 
the  plea  sofUclent  this  appeal  Is  prosecuted. 

Tbe  plea,  among  other  things,  averred,  in 
substance,  that  James  E.  Saunders,  Anatole 
Rabby.  and  Antolne  Rabby  were  in  posses- 
sion of  all  the  land  In  1861,  under  dalm  and 
color  of  title  to  the  whole  interest  therein,  and 
that  they  made  partition  of  the  land  on  Janu- 
ary 7,  1661,  and,  by  a  partition  deed  which 
purported  to  convey  the  entire  interest,  con- 
veyed to  James  B.  Saunders,  in  severalty,  lot 
23,  the  land  here  in  controversy.  That  the 
said  Saunders  immediatdy  went  Into  posses- 
sion of  said  land,  claiming  the  whole  Interest 
therein.  The  plea  also  avers  tbat  appellee, 
Pettus,  by  mesne  conveyances  from  Saunders 
and  those  claiming  under  him,  acquired  the 
claim  to  the  whole  interest  in  this  lot,  aud 
the  possession  thereof,  and  has  put  $2,000 
worth  of  improvements  on  the  lot  under  his 
claim  of  exchislve  ownership  of  tbe  whole  in- 
terest. The  plea  also  avers  that  the  com- 
plalnaut  was  never  In  possession  of  the  laud, 
and  that  respondents  never  knew  or  heard  of 
complainant's  alleged  clahn  until  the  filing  of 
his  blU. 

The  facts  alleged  In  the  plea  as  to  the  par- 
tition, viz.:  the  possession  under  color  and 
claim  of  title  to  tbe  whole  interest  In  the  land 
by  those  making  partition;  tbe  partition  of  the 
land;  the  making  of  maps  and  conveyances 
in  pursuance  of  the  partition,  and  placing  the 
same  upon  record;  the  Immediate  entry  ot 
Saunders,  under  the  partition  proceedings,  in- 
to exclusive  posscssiou,  dnlming  the  whole  in- 
terest therein,— we  think  were  sufficient  to 
amount  to  an  actual  onster  and  disseisin  of  all 
persons  claiming,  at  that  time,  to  be  tenants 
in  common  with  Saunders  as  to  lot  23.  Aber- 
cromble  v.  Baldwin,  15  Ala.  360,  373;  Walker 
V.  Crawford,  70  Ala.  B73,  574;  Fielder  v. 
Childs,  73  Ala.  674. 

The  statute  of  limitations  began  to  run  from 
the  time  of  disseisin.  Forty  years  have  elaps- 
ed since  tbat  date,— a  length  of  time  quite  suffl- 
clent  to  raise  up  every  presumption,  In  favor 
of  the  respondents'  title,  against  the  claims  of 
the  complainant.  In  Bisck  v.  Coke  Co.,  85 
Ala.  511,  5  South.  »4.  It  was  said  by  this 
court:  "There  Is,  however,  a  presumption  that 
any  and  all  claims  or  rights  of  property  which 
have  been  permitted  to  slumber,  without  asser- 
tion or  recognition,  for  twenty  years,  have  no 
legal  existence,  or  have  been  adjusted."  In 
the  case  nt  bnr,  under  the  facts  stated  in  the 
plea,  whatever  of  claim  at  right  the  complnin- 
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ant  had,  the  same  haa  been  permitted  to 
slumber  for  a  peiiod  of  40  years  without  as- 
aertiou  or  recognition.  The  chancellor  was 
right  In  sustaining  the  plea.  We  deem  it  un- 
necessary to  cite  other  authorities  In  support 
of  the  propositions  above  stated,  and  content 
ourselves  by  referring  to  brief  of  appellee's 
counsel,  where  the  cases  will  be  found  collated. 
Affirmed. 


TBRRT  et  al.  r.  ALLBN  et  al. 

(Supreme  Court  of  Alabama.   June  28,  1902.) 

DBMURRER— RIOHT  OF  REDEMPTION— CON- 
TRACT—CONSI DBRATION. 

1.  SuBtainlng  of  one  ground  of  demurrer  to  a 
complaint,  thoagb  others  are  ororruled,  war- 
rants Unal  Jnd^ent  against  plaintiff,  he  not 

amending, 

2.  The  statato^  right  of  redemption  from 
foreclosure  sale  being  personal  to  the  owner 
of  the  land,  an  attempted  assignment  of  the 
right  f nmishes  no  consideration  for  a  contract. 

ArmbI  from  dreult  court,  Coffee  county; 
John  F.  Hubbard,  Judge. 

Action  by  S.  L.  Terry  and  another  agalust 
N.  N.  Anen,  partners  as  Allm  Broe.  Judg- 
ment for  defendants.  PlalntlffB  appeaL  Af- 
firmed. 

The  complaint,  as  originally  filed,  was 
amended  by  the  addition  of  several  counts. 
There  was  a  motion  made  by  the  defendants 
to  strike  the  third  count  of  the  complaint. 
The  recital  in  the  bill  of  exceptions  shows  that 
this  motion  was  granted,  and  the  count  strick- 
en. There  is  no  bUl  of  exceptions  showing  the 
ground  of  the  motion  or  the  rulings  thereon. 
The  defendants  demurred  to  the  original  and 
amended  complaint,  assigning  many  grounds 
of  demurrer.  The  court  overruled  some  of 
the  grounds  of  demurrer,  and  sustained  oth- 
ers. Upon  the  plaintifTs  failing  and  refusing 
to  plead  over,  after  some  of  the  grounds  of 
the  demurrer  interposed  to  the  complaint  were 
sustained,  the  court  rendered  Judgment  for 
the  defendants. 

J.  F.  Sanders  and  Espy*  Farmer  &  Espy, 
for  appellants. 

McCLELLAN,  0.  J.  When  any  ground  or 
assignment  of  demurrer  to  a  complaint  is  sus- 
tained, the  demurrer  to  that  complaint  is  sus- 
tained, and.  If  plaintiff  declines  to  amend, 
judgment  final  must  be  rendered  against  him. 
It  Is  of  no  consequence  that  the  court  may, 
in  terms,  overrule  one  or  any  number  less  than 
the  whole  of  the  assignments  of  demurrer. 
The  sustaining  of  any  assignment  Is  as  effectu- 
al as  the  sustaining  of  the  demurrer  generally, 
or  each  and  all  its  assignments  expressly. 
Watson  V.  Jones,  121  Ala.  570,  25  South.  720. 
The  complaint  in  each  of  Its  counts,  except  the 
one  last  filed  by  way  of  amendment,  on  Oc- 
tober 2,  1901,  set  up  a  contract  whereby  the 
plaintiffs  undertook  to  assign  to  defendants, 
and  the  latter  undertook  to  exercise  upon  cer- 
tain terms,  a  statutory  right  of  redemption  of 
certain  lands  from  the  purchaser  at  a  foreclo- 


sure sale,  and  claimed  damages  for  a  failure 
on  the  part  of  the  defendants  to  carry  out  this 
contract  As  the,statutory  right  of  redemption 
is  not  property,  nor  any  right  in  property,  but 
a  mere  personal  privilege,  conferred  by  the 
law  upon  one  whose  lands  hare  been  Bold 
In  foreclosure  proceedings,  and  the  like,  and 
as  this  privilege  Is  not  assignable,  and  cannot 
be  exercised  by  any  person  othor  than  him 
upon  whom  the  statute  has  conferred  it.  It  is 
clear  that  those  grounds  of  the  demurrer 
which  set  up  the  want  of  conslderatton  for  the 
undertaking  of  the  defendants,  and  the  ab- 
sence of  any  duty,  obligation,  or  capacity  on 
the  part  of  the  defendants  to  carry  out  the 
undertaking  they  had  nominally  assumed, 
were  wdl  taken,  and  that,  of  consequence,  the 
demurrer  was  properly  sustained  oo  such 
grounds. 

The  supposed  action  of  the  trial  court  In 
striking  the  count  filed  October  2,  1901*  is  not 
shown  here  by  a  bill  of  exceptions^  mod  we 
therefore  cannot  review  it 

Affirmed. 


IVBT  et  al.  r.  COSTON  et  sL 
(Supreme  Court  of  Alabama.    June  28,  1002.) 

BXECUTIONS-CLAIMS  BT  THIRD  PARTIES— 
CHATTEL  MORTGAGEBS  —  AFFIDAVIT  OF 
GUAIH— SALE  WITH  RBSBRVATION  OF  TTTLB 
— BUTBR'S  INTBRNT— BELLBR'S  RIGHTS  AS 
AGAINST  LEVY. 

1.  Under  Code,  8  4145,  providing  that  when 
the  claim  of  a  par^  daimmg  title  to,  or  a  pat^ 
amount  lien  upoo,  property  which  has  been 
levied  on,  is  based  on  a  mortgage  or  lien,  the 
claimant  must  state  in  his  affidavit  the  nature 
of  the  right  which  he  claims,  a  chattel  mort- 
gagee cannot  recover  the  mortgaged  property, 
as  against  a  levy  thereon,  where  he  fails  to 
state  in  bis  affidavit  the  nature  of  his  claim, 
especially  If  the  law  day  of  the  mortgage  has 
not  arrived. 

2.  Under  Code,  S  1890,  sabd.  2,  providing 
that  personal  property  of  defendant  may  be 
levied  on,  whether  he  has  absolute  title  thereto 
or  only  an  estate  therein  for  life  or  any  shorter 
period,  where  a  sale  of  personalty  is  made  on 
credit,  and  the  property  is  delivered  to  the  buy- 
er, the  seller  reserving  title  as  secmity,  such 
property  may  be  levied  on  under  an  execution 
against  the  buyer,  and  the  seller  cannot,  before 
Ihe  expiration  of  the  term  of  credit,  assert 
his  reserved  title  as  paramount  to  such  levy. 

Appeal  from  circuit  court,  Crenshaw  coun- 
ty; J.  C.  Richardson,  Judge. 

Action  by  T.  E.  and  J.  T.  Ivey,  executors, 
against  one  Hamilton.  Judgment  for  plain- 
tiffs, and  execution  and  levy  thereunder,  and 
J.  W.  Goston  &  Co.  file  claim  to  the  property 
levied  on,  as  paramount  lienors,  etc.  From  a 
Judgment  hi  favor  of  claimants,  plaintiffs  ap- 
peal. Reversed. 

The  appellants  recovered  a  Jvdgment  against 
one  Hamilton,  upon  which  Judgment  an  execu- 
tion was  issued.  This  execution  was  levied 
upon  two  mules.  Thereupon  appdleee,  J.  W. 
Coston  &  Oo.,  Interposed  a  claim  to  flie  mules 
so  levied  upon;  setting  oat  In  their  affidavit 
of  claim  that  the  proper^  so  levied  uptm  was 

f  2.  Sm  Exacatlon,  vol.      Cmt.  Die  |  Uff. 
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"not  ti»  iRToperty  of  aald  J.  J.  HamllbHi, 

•  *  *  but  is  tbe  propertr  of  J.  W.  Coiton 
&  Co.,  and  tbat  affiant  bu  a  Jost  dalm  to  the 
property  levied  iq;wn."  Tbe  cbaracter  of  tbe 
claim  at  tbe  dalmanta.  aa  to  wbetber  or  not  it 
vraB  under  a  mortgage  or  otber  lien,  was  not 
set  cut  in  Oie  affidavit  Upon  tbe  InterimBl- 
tlon  of  this  .claim,  issue  was  made,  and  trial 
was  bad  to  determine  the  r^bt  of  property 
between  tbe  plaintiffs  in  execution  and  tbe 
claimants.  Tbe  plalntilK  introduced  bi  evi- 
dence the  Judgment  recovered  him  against 
aaid  Hamilton,  and  tbe  execution  lasaed  there- 
on, togetbtt  with  the  return  of  said  execution, 
the  return  showing  levy  of  the  execution  upon 
the  property  Involved  tn  tbe  sidt  It  was 
sbown  by  the  return  of  the  aberlfC  that  die  ex- 
ecution was  levied  on  the  property  on  No- 
vember 0,  1900.  J.  W.  Coston,  a  memba  of 
the  firm  of  J.  W.  Coston  &  Co.,  the  dalmanta, 
testified  that  the  ^perty  Involved  In  the  snlt 
had  been  sold  by  J.  W.  Coston  &  Co.  to  Ham- 
ilton, the  defendant  In  execution,  on  November 
8,  1900,  and  that,  to  secure  the  payment  of 
the  porchase  price  of  the  property,  Ooeton  took 
a  mortgage  from  aaid  Hamilton  upon  the  prop- 
erty so  sold  to  him,  and  all  other  property 
owned  by  him;  that  ttie  note  which  this  mort- 
gage was  made  to  secure  was  made  p^able 
on  October  1,  190L  The  mortgage  was  Intro- 
dnced  m  evidence,  and  contolned  the  follow- 
big  provision  In  reference  to  the  mules  which 
were  sold:  "Tbe  title  of  the  same  to  remabi 
In  J.  W.  Coston  &  Co.  until  paid  fbr."  The 
witness  J.  W.  Coston  furthv  testified  that  tbe 
claimants  dalmed  title  to  said  property  by 
reason  of  tbe  mortgage  and  that  the  claimants 
expressly  reserved  tltto  to  tin  mules  until 
they  were  paid  for.  The  cause  was  tried  in 
March,  1001. .  ^s  was  substantially  all  the 
evidence.  The  plain tUfs  requested  the  court  to 
give  to  Oie  Jury  flie  following  duu^,  and 
duly  excepted  to  the  courtfs  refusal  to  give 
the  same  as  asked:  **If  you  believe  the  evi- 
dence you  should  find  for  the  pUtintUta.** 
At  tbe  request  of  ^  dalmants,  tbe  court  gave 
to  tbe  Jury  the  fKfllowlng  written  charge,  to 
tin  giving  of  which  the  plaintlfTs  duly  except- 
ed: "The  oonn  dtiarges  the  jury  that.  If  tfi^ 
believe  the  evidence,  they  must  find  tot  the 
claimants.**  There  were  verdict  and  Judgment 
for  the  claimants.  The  plaintiffs  appeal,  and 
assign  as  cnor  the  rulings  of  tbe  court  upon 
the  chai^  asked. 

Rnsbton  &  Powell,  for  appellants.  Brlckai 

*  Brlcken  and  C.  E.  Hamilton,  for  appellees. 

UcCLElLLAN,  a  J.  Tbe  claim  of  Coston 
A  Go.  was  not  Intoposed  under  and  in  ac- 
cwdance  with  section  4146  of  tbe  Code,  and 
ttmefore  tliey  were  not  mtitled  to  recover  aa 
mOTtgageeB,— especially  as  the  ktw  day  of  the 
mortgage  had  not  lapsed. 

Nor  were  they  entltied  to  recover  upon  the 
title  reserved  by  them  In  the  sale  to  dtfend- 
ant  In  execution,  fw  under  that  sale  the  de- 
fendant had  at  least  the  right  to  tbe  posses- 


sion and  use  of  the  property  nntH  the  stipu' 
lated  time  for  payment  of  the  price,  which 
time  bad  not  expired  when  the  levy  was  made, 
nor  when  the  claim  was  interposed,  nor  even 
when  tile  trial  wu  bad;  and  this  right  and 
intoreat  of  tbe  defendant  in  tiie  proporty  was 
levlablft  Code,  I  IHOO,  subd.  2.  Hence  our 
coucluskMi  that  tbe  court  erred  In  refnsbig  to 
give  the  affirmative  charge  txa  tbe  plaintiff, 
and  In  giving  tbe  affirmative  charge  for  claim- 
ant 

Eevmed  and  remanded. 


ANDBEWS  T.  STATH. 
(Supreme  Court  of  Alabama.  June  28,  1902.) 

HOMICIDK—THIAL— EVIDENCE  —  THREATS  BY 
DECEASED  —  INSTRUCTIONS  —  BEASONABLB 
DOUBIV-DOIIBT  OV  ONE  JUROBr-DBORBB  OF 
PROOF. 

1.  On  a  prosecution  for  murder,  it  was  proper 
to  sustain  an  objection  to  a  question  put  to  a 
state's  witness  on  cross-examiuation,  as  to 
whether  he  had  heard  deceased  threaten  de- 
fendant's lite  the  night  before  the  killing;  no 
evidence  having  been  ofFered  abowiuK  any  overt 
act  or  hostile  demonstration,  on  toe  part  of 
deceased,  at  the  time  of  the  homicide. 

2.  The  defendant  requested  the  court  to 
charge  that  every  one  charged  with  tbe  com- 
mission of  a  crime  is  presumed  to  be  innocent 
until  hiB  guilt  la  established,  and  the  evidence 
to  induce  his  conviction  ahonld  be  so  convincing 
as  to  lead  the  minds  of  the  Jury  to  the  cmicla- 
alon  that  the  defendant  cannot  be  gnlltiess. 
Defendant  also  requested  a  charge  that,  unleat 
the  evidence  against  tbe  prisoner  should  be  such 
as  to  exclude  to  a  moral  certainty  every  sup- 
position hut  that  of  hla  guilt  of  the  offense 
Imputed  to  him,  the  jor^  must  acquit.  HeU 
properly  refused  as  requiring  too  high  a  degree 
of  proof, 

3.  Tbe  defendant  requested  an  iuBtruction 
that  If  one  Juror  had  a  reasonable  doubt  of  the 
defeudanfa  guilt  the  Jury  must  find  tbe  de- 
fendant not  guilty.  Defendant  also  requested 
an  instruction  that  if  one  of  the  jnr^  bad  a 
reasonable  doubt  of  the  defendant'a  guilt  aris- 
ing out  of  any  part  of  the  evidence,  the  jury 
must  find  the  defendant  not  guilty.  Held  prop- 
erly refused  because  directing  acquittal  if  any 
Jnnv  entertained  a  reasonable  doubt 

Appeal  from  circuit  court  Crenshaw  oonn- 
ty;  J.  O.  Rtduudson,  Judge. 

Butler  Andrews  was  convicted  of  murder, 
and  he  anneals.  Affirmed. 

On  tbe  trial  of  the  cause,  the  evidence  for 
the  state  tended  to  show  that  the  defendant 
shot  Bob  Bogan  while  hla  back  was  turned 
towards  blm;  that  Bogan  was  walking  away 
from  the  defendant,  and  the  defendant  crept 
up  behind  him  with  a  shot  gun,  and  fired  upon 
him,  from  the  effects  of  which  wound  he  died. 
The  witness  Burgln  Harris  teatlfled  to  facta 
showing  that  such  were  the  clrcnmatances  of 
tbe  killing.  The  facts  relating  to  the  question 
asked  said  Burgln  Harris  on  his  croes-ex- 
nmlnation,  and  the  nillng  thereon,  are  shown 
In  tbe  opinion.  There  was  evidence  Introduced 
for  tbe  defendant  tendtog  to  show  that  at  tbe 
time  he  fired  upon  the  deceased,  tiie  latter 
\   —   —  ■ 
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was  ailraDClDK  npon  him  with  a  drawn  knife. 
The  defendant  requested  the  court  to  give  to 
the  jury  the  following  written  charges,  and 
separately  excepted  to  the  court's  refusal  to 
give  each  of  them  as  asked:  "(9)  The  court 
charges  the  Jury  that  every  one  charged  with 
the  commission  of  a  crime  Is  presumed  to  be 
innocent  until  bis  guilt  is  established,  and  the 
evidence  to  Induce  his  conviction  shootd  not 
l>e  a  mere  preponderance  of  probablHtles,  bat 
It  should  be  so  convincing  as  to  lead  the  minds 
cf  the  Jury  to  the  conclusl(m  that  the  defend- 
ant cannot  be  guiltless.  (10)  The  court  char- 
ges the  jury  that,  unless  the  evidence  against 
the  prisoner  should  be  such  as  to  exclude  to 
a  moral  certainty  every  supposition  but  that 
of  his  guilt  of  the  offense  imputed  to  him,  they 
must  And  the  defendant  not  guilty.  (13)  The 
court  charges  the  Jury  that,  If  one  Juror  has  a 
reasonable  doubt  of  the  defendant's  guilt,  they 
must  And  the  defendant  not  guilty-  (14)  The 
court  charges  the  Jury  that  If  one  of  their 
number  have  a  reasonable  doubt  of  the  de- 
fendant's guilt,  arising  out  of  any  part  of  the 
evidence,  they  must  find  the  defendant  not 
girilty." 

J.  O.  Sentell  and  H.  W.  Bnsnton,  for  appel- 
(ant  CbasL  Q.  Brown,  Atty.  Gen.,  for  the 
State. 

DOWDELL,  J.  On  cross-examination  by 
the  defendant  of  the  state's  witness  Burgin 
Harris,  be  was  asked  If  he  did  not  heqr  Bob 
Bogan  (the  deceased),  on  Sunday  night,  before 
the  killing  occurred,  threaten  defendant's  life. 
An  objection  to  this  question  by  the  state 
was  sustained.  At  this  stage  no  evidence  bad 
been  offered  showing  any  overt  act  or  hostile 
demonstration,  on  the  part  of  the  deceased,  at 
the  time  of  the  homicide,  and  the  ruling  of  the 
court  was  therefore  free  from  eiTor.  Jones  v. 
State,  lie  Ala.  470,  23  South.  135,  and  cases 
there  cited. 

Charge  9  refused  to  the  defendant  was  con- 
demned by  tills  court  in  Allen  v.  State,  111 
Ala.  80,  20  South,  490.  as  exacting  too  high  a 
degree  of  proof.  The  legal  proposition  con- 
tained in  the  charge  seems  to  have  been 
approved  In  the  earlier  cases  of  State  v. 
Murphy,  6  Ala.  S45,  and  Coleman  v.  State, 
59  Ala.  52.  We  are  disposed  to  adhere  to 
Allen  V.  State,  supra,  as  announcing  the  more 
reasonable  rule.  Charge  No.  10  likewise  ex- 
acts too  high  a  degree  of  proof,  and  was  prop- 
erly refused.  See  canm  cited  Id  1  Mayheld, 
Dig.  p.  173,  i  186,  subd.  17. 

Cliiirfjea  Xos.  13  and  14  were  properly  re- 
fused. Those  cbnrf^cs  asked  for  an  acquittal 
If  any  one  of  the  Jurors  had  a  reasotiable 
<loul)t  of  the  tlefpndiiufs  guilt,  notwithstjiiid- 
iiig  the  rest  of  the  Jurors  wure  free  from  such 
Uoutit.  Charges  of  this  chaviicter  were  ciili- 
cisfd  in  the  case  of  Hale  v.  State,  122  Ala. 
89,  20  South.  23tJ,  and  the  distinction  clearly 
drawn  between  such  and  cliarges  wliicli  in- 
htnictod  that  there  could  not  be  a  convi<-tiun  so 
lung  as  any  one  of  the  jury  entertained  a  rea- 


sonable doubt  of  the  defendant's  guDt.  See. 
also,  Pickens  v.  State,  115  Ala.  42,  22  South. 
551;   Cunningham  r.  State,  117  Ala.  eo,  23 
South.  693. 
Thoe  la  no  error  In  the  reond.  Afllniied. 


DUNKLIN  T.  STATB. 

(Supreme  Court  of  Alabama.   June  28,  1902.) 

CRIMIKAL  I^AW— INJURY  TO  CATTLB— INDKT- 
MENT— AVERMENTS  AS  TO  INJURY— QUASH- 
ING INDICTMENT  —  PRBPBRRING  ANOTHER 
INDICTMENT. 

1.  Cr.  Code,  I  6091.  aiacts  that  any  one  who 
unlawfully  w  wantonly  kills.  dissMes,  etc.,  aor 
horse,  mule,  etc.,  shall  be  fined  not  less  thau 
twice  the  value  of  the  injury.  Beld,  that  an 
Indictment,  for  a  violation  of  the  statute,  whirh 
fails  to  aver  tbA  value  of  the  injury,  is  fatallf 
defective. 

2.  Cr.  Code,  I  4922,  providei  that,  when  an 
indictment  Is  quashed  for  any  defect  therein, 
the  court  may  order  another  indictment  pre- 
ferred for  the  same  charge.  BeU  that,  wher« 
on  error  an  indictment  la  found  fatally  defei-t- 
ire.  it  will  not  be  quashed,  but  the  coQvict:uo 
will  he  reversed,  and  the  cause  remanded,  with 
direction  to  the  trial  court  to  qoash. 

Appeal  from  circuit  court,  Lowndes  county; 
J.  C.  Elchardson,  Judge- 
Henry  Dunklin,  alias  Pat  Dunldln,  was  con- 
victed of  a  violation  of  Cr.  Code,  %  5091,  and 
he  brings  OTor.  Reversed. 

The  appelant  In  this  case  addled  to  the 
■upreme  court  for  a  writ  of  error.  In  com- 
pliance wUh  the  prayer  of  the  petithm,  the 
writ  of  error  was  awarded.  In  the  tranaolpi 
of  the  record  certified  hi  response  to  the  wilt 
of  error,  it  Is  shown  that  the  defendant  was 
tried  and  convicted  under  the  following  Indict- 
ment: "The  grand  jury  of  said  county  charge 
that,  before  the  flndhig  of  this  indictment, 
Henry,  alias  Pat,  Dunklin,  unlawfully  or  wan- 
tonly killed,  disabled,  disfigured,  destroyed,  or 
Injured  a  cow,  the  i«operty  of  SalUe  Beeres, 
against  the  peace  and  dignity  of  the  state  of 
Alabama."  The  verdict  of  the  Jury  was  in 
words  and  figures  as  follows:  "We,  Qie  jury, 
find  the  defendant  guilty  on  hla  plea  of  gnilty. 
and  assess  bis  fine  at  fifty  dollars,  and  further 
find  the  value  of  the  Injury  to  be  ten  doUars," 
Judgment  was  r«idered  In  accordanoe  with 
this  verdict 

W.  P.  McOaugh  and  Thos.  W.  Martin,  for 
appeihint  Chas.  G.  Brown,  Atty.  Gen.,  for 
the  State. 

TYSON,  J.  Section  4327,  Cr.  Code,  confers 
autfiorlty  upon  any  one  of  the  judges  of  this 
cMii  t  in  vacation,  or  npon  this  court  in  term 
time,  to  Issue  a  writ  of  oror.  In  a  criminal 
catife,  to  the  clerk  of  tlie  court  In  whidi  the 
Jud^rnipnt  of  conviction  was  rendered;  confin- 
ins.  however,  the  granting  of  such  writ  on 
some  error  of  law  apparent  on  the  transcript 
of  the  record.  This  Is  the  procedure  adopted 
In  this  case.  In  tlie  transcript  of  the  record 
before  us.  It  appears  that  the  defendant  wns 

f  1.  See  Animali,  vol.  t,  Gent.  Dig.  |  I3l:  Uiit- 
clout  MlHChlet,  vol.  S3.  CenL  01k.  I  10. 
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tndictod  tot  t  Tlolfttlon  of  section  5091  ot  the 
Criminal  Code.  The  Indictment  contains  no 
mvmatat  of  tbe  Taloe  of  tbe  Injory  to  the 
animal,  killed,  disabled,  dlsflforedi,  destroyed, 
or  Injured.  In  view  of  the  fact  that  tbe  fine 
shall  not  be  less  than  twice  the  value  of  the 
injnry  done  the  animal,  and  that  one-half  of  It 
tiwU  go  to  the  owner  of  the  iwoperty  destroy- 
ed or  injured,  this  arerment  was  necessary. 
State  T.  Gamer.  8  Port.  447;  Caldwell  t.  State, 
48  Ala.  frt;  Blsh.  8t  Grimes,  fiS  444.  445;  1 
Blab.  Cr.  Proc.  H  640,  567;  2  Blsh.  Cr.  Proc 
i%  48,  177. 

The  Indictment,  bein;  fatally  defective  In 
llie  omission  of  averment  pointed  out,  will  not 
tnpport  a  judgment  of  conviction.  Francois 

State.  20  Ala.  88,  80;  Homsby  v.  State,  94 
Ala.  C3,  10  Sooth.  622.  We  must,  however, 
decline  to  quash  It,  bnt  wlU  reverse  tbe  Judg- 
ment of  conviction,  and  remand  th<(  cause, 
with  direction  to  the  trial  court  to  quash;  as 
that  court  has  tbe  authority  to  order  another 
Indictment  to  be  pr^erred  If  it  sees  proper  to 
do  so.  Code,  I  4022. 

Bevoved  and  remanded. 


O'NEIL  V.  STATE. 
(Supreme  Court  of  Alabama.  June  28,  1902.) 

CRIMINAL  LAW— COMHITKBKT  TO  PENITEN- 
TIART-tJNR  BASON  ABLE  DETENTION— QUAR- 
ANTINB^DISCHARGEI-SCSPENaiON  OF  8EN- 
TBNCB  PENDING  APPEAL. 

1.  The  convict  inspectors  contracted  with  the 
sheriff  to  keep  a  convict  who  had  been  sentenced 
to  the  penitentiary  in  quarantine  until  the  dan- 
ger of  infection  with  smallpox  had  passed. 
While  he  was  so  held,  his  petition  for  discharge 
on  habeas  corpus  was  denied,  and  he  was  re- 
manded to  the  custody  of  the  convict  insiiect- 
oi-s.  They,  having  no  place  of  safety  to  keep 
him  In  quarantine,  hired  the  sheriff  to  take 
charge  of  him  until  after  the  expiration  of  21 
days.  The  day  before  the  expiration  of  that 
period,  they  directed  where  tlie  convict  should 
be  taken,  bnt  no  demand  for  him  was  made 
UDtll  four  days  later.  Held,  that  the  cwvict 
had  not  been  detained  from  the  penitentiary 
for  an  unreasonable  length  of  time,  entitling 
htm  to  be  discharged. 

2.  Kveu  if  a  convict  had  been  detained  by  the 
•keriff  for  the  purpcne  of  quarantine  an  onrea- 
sooable  length  of  time  after  sentence  to  tbe 
penitentiary,  he  waa  not  entitled  to  be  dis- 
charged absolutely,  but  only  from  the  custody 
of  the  sheriff,  with  an  order  remanding  him 
to  the  custody  of  the  convict  inspectors. 

3.  Where  a  convict  who  had  been  sentenced 
to  the  penitentiary  was  held  by  the  sheriff  for 
the  pnrpose  of  quarantine.  It  was  not  error  to 
refuse  to  auspena  the  execution  of  the  sentence 
during  the  pendency  of  his  appeal  from  an 
order  denying  discharge  on  habeas  corpus. 

Appeal  from  city  court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

John  O'Xeil  petitions  for  habeas  corpus  to 
dletlmrge  him  from  custody.  Vrum  an  order 
denying  bis  petition,  he  appeals.  Affirmed. 

John  CVNell  filed  a  petition  In  which  he  aver- 
Md  that  he  was  Imprisoned  and  restrained 
ot  bis  liberty  by  W.  R.  Waller,  tbe  sheriff  of 
Montgomery  county,  on  the  farm  of  said  Wal- 
ler, which  was  about  four  miles  from  the  city 


of  Montgomery.  That  said  petitioner  bad 
been  tried  and  convicted  In  tbe  said  city  court 
of  Montgomery  on  an  Indictment  charging  him 
with  grand  larceny.  That  aft^r  being  con- 
victed, he  was  sentenced  to  the  penitentiary 
for  a  term  of  three  years.  That  he  had,  on 
AprU  23,  1902,  filed  a  petition  asking  for  a 
writ  of  habeas  coipua,  and  that  he  was  dis- 
charged from  such  unlawful  custody,  and  tliat 
on  the  hearing  of  said  petition,  there  was  an 
order  toaned  remandtog  him  to  the  custody  of 
the  inspectws  of  convicts,  to  be  by  them  held 
under  the  sentence  <rf  the  city  court  of  Mont- 
gomery, but  that  said  order  was  not  compHed 
with  and  said  petitioner  wM  detained  by  the 
said  Waller  as  sheriff  of  Montgomery  county 
In  bis  custody  and  returned  to  the  farm  of 
said  Waller  and  was  there  made  to  work. 
TherenpoD  the  petitioner  averred  that  his  Im- 
prisonment was  unlawful  tm  tbe  following 
reasons:  "First  Though  the  original  Impris- 
onment was  lawfnl  said  John  O'Netl  has  be- 
come entitled  to  his  discharge  by  reason  of 
subsequent  act,  omission  or  event.  Second. 
The  person  who  has  the  custody  of  said  (VNell 
Is  not  the  pmon  authorized  by  law  to  detain 
said  John  O'Nell.  Third.  Your  petitioner  fur- 
ther avers  that  said  John  O'Nell  la  being  work- 
ed together  with  felons  and  misdemeanants.  Is 
oonfiucd  to  the  same  compartments  with  white 
and  black  convicts,  and  with  male  and  female 
convicts  contrary  to  tbe  statutes  of  Alabama 
(Code,  f  4493).  Fourth.  Said  John  O'Xell  Is 
confined  by  one  Wm.  R.  Waller  as  sheriff  of 
Montgomery  county  who  Is  Interested  in  the 
profit  of  hia  labor  contrary  to  laws  of  the  state 
of  Alabama.  Fifth.  Said  John  O'Nell  Is  con- 
fined by  W.  R.  Waller,  sheriff  of  Montgomery 
county,  contrary  to  tbe  Code  of  Alabama,  I 
B117.  Sixth.  Said  John  O'Xen  waa  convicted 
on  the  20th  day  of  March.  1902,  and  has  not 
yet  beei  taken  to  tbe  penitentiary  of  tbe  state 
of  Alabama,  tbneby  causing  an  unreasonable 
and  unwarranted  delay.  Seventh.  Your  peti- 
tioner further  avers  that  tbe  said  John  O'Nell 
Is  detained  by  said  Waller  contrary  to  the  or^ 
der  of  Hon.  A  D.  Sayre,  judge  of  tbe  city 
court,  and.  If  tbete  had  ever  been  any  ex- 
posure of  the  said  John  O'Nell  to  smallpoz,  or 
any  other  contagious  disease,  tbat  a  sufficient 
time  bas  elapsed  since  the  sentence  of  said 
O'Nell  to  hare  dmnonstrated  tbat  the  said 
O'NeO  bas  not  omtracted  any  disease  and  tbat 
further  detention  for  observation  is  unneces- 
sary. Eighth.  Your  petitioner  avers  that  the 
order  of  Hon.  A.  D.  Snyre,  has  been  wlllfidly 
and  lntent]<maUy  dis  ibeyed  and  disregarded 
by  the  said  W.  R.  Waller,  sheriff,  and  the 
convict  Itispectors  of  Alabama,  In  that  said 
convict  Inspectors  have  not  regarded  said  order 
of  Hon.  A.  D.  Sayre  as  Judge  aforesaid,  but 
are  trifling  with  the  order  of  the  said  Judge 
by  a  willful  disregard  and  disobedience  of  said 
m-dcr." 

The  prnycr  of  the  petition  was  for  the  Issu- 
ance of  a  writ  of  mandamus  addressed  to  said 
W.  R,  Waller,  Individually  and  as  shorlff  of 
Montgomery  county,  commanding  him  to  bring 
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the  body  ot  said  John  O'Nen  before  the  judge 
to  whom  the  petition  was  addressed. 

Terry  Richardson,  fa:  appellant  Obas.  G. 
Brown,  Atty.  Gen.,  for  the  State. 

HARALSON,  J.  It  la  weU  underBtood,  that 
when  a  party  has  been  convicted  and  sen- 
teuced  to  hard  labor  for  the  county,  or  to 
suffer  IniprlBonment  In  the  penitentiary,  a 
shei-iff  must  not  detain  him  afterwards,  in  the 
county  Jail,  or  elsewhere,  for  an  unreasonable 
length  of  time,  and  that  an  unreasonable  de* 
tentlon,  entitles  tlie  prisoner  to  be  discharged 
from  the  custody  of  the  sheriff,  but  not  ab- 
solutely as  we  shall  see,  for  a  "subsequent  act, 
omission  or  event."  Ex  parte  Goucher,  103 
Ala.  305,  15  South.  601.  The  sheriff  should 
deliver  the  convict  to  the  proper  authorities 
aft^  sentence  has  been  passed,  as  soon  as  he 
can  do  so,  consistently  with  the  discbarge  of 
bis  duty.  Bz  parte  King,  82  Ala.  59,  2  South. 
763.  What  Is  a  reasonable  or  an  unreasonable 
time  to  detain  him,  depends  on  tbe  circum- 
stances of  each  particular  case.  If  the  con-. 
Vict  at  the  time  should  be  too  sick  to  be  re- 
moved from  the  Jail  by  the  Inspectors  of  con- 
victs, his  detention  there  until  such  time  as  he 
may  be  able  to  be  safely  taken  therefrom  and 
cairled  to  tbe  place  to  which  he  Is  sentenced 
to  labor,  could  not  be  said  to  be  an  tmreaacm- 
able  detention. 

In  this  case,  It  was  shown  that  smallpox  bad 
prevailed  in  tbe  JaU  where  the  petitioner  had 
been  confined,  up  to  and  at  the  time  of  his 
conviction.  To  have  removed  htm  from  jail 
to  the  penitentiary.  Immediately  after  his  con- 
viction, and  placed  liim  at  labor  with  other 
convicts  In  that  prison,  would  have  exposed 
them  to  liability  to  the  disease,  an  act  which 
tbe  ordinary  claims  of  humanity  would  con- 
demn. There  is  no  law,  of  which  we  are 
aware,  thnt  would  sanction  his  transfer  under 
such  circumstances,  or  be  violated  In  his  de- 
tention elsewhere,  in  quarantine,  until  after 
the  lapse  of  the  period  fixed  by  experience  to 
render  it  safe  to  the  otber  convicts  for  bbn 
to  l>e  taken  to  the  penitentiary.  The  physician 
inspector  testiSed  on  the  trial,  that  in  hla  opin- 
ion the  petitioner  had  been  exposed  to  small- 
pox; that  it  required  21  days  after  exposure, 
for  him  to  become  Immune  therefrom,  and  that 
the  qnarantine  period  of  21  days  expired  on 
the  6th  of  May,  1902.  To  what  place  a  con- 
vict may  be  removed  and  kept  in.  a  case  of 
this  character.  Is  not  specified  in  the  statute, 
nor  has  specific  provision  been  made,  so  far 
as  we  are  aware,  to  meet  an  emergency  of 
the  kind.  It  may  have  been  deemed  unim- 
portant to  do  BO,  tbe  presumption  being  that 
the  Inspectors  of  convicts  might  be  trusted 
with  bis  keeping  meantime,  at  some  suitable, 
safe  place  for  his  detention,  until  the  time  ar- 
rived when  he  could,  with  safety  to  otber  con- 
victs, be  carried  to  the  place  of  labor  as  speci- 
fied in  bis  sentence.  This  place  may  well  be 
at  a  hospital  or  outhouse  where  persons  ex- 
posed to  smallpox  are  quarantined,  or  on  a 
farm,  or  oth^  isolated  place,  such  as  the  good 


Judgment  of  the  authorities,  and  s  due  regard 
to  the  safety  and  health  of  tbe  convict  may 
require.  This  would  be  no  more  a  violation 
of  law,  than  would  the  removal  of  convicts 
from  one  prison  to  another.  In  case  their 
health  aud  lives  required  It.  The  duty  of  hu- 
mane treatment  of  prisoners,  to  preserve  tbeir 
lives,  health  aud  comfort,  so  far  as  comports 
with  their  safe-keeping  and  the  ponisbment 
they  are  to  receive,  pervades  our  whole  con- 
vict system,  and  the  claims  of  humanity  are 
not  to  be  needlessly  disregarded. 

This  convict  was  sentenced  to  three  year^ 
imprisonment  In  the  penitentiary,  on  the  14tll 
of  April,  1902,  after  conviction  on  an  Indict- 
ment for  grand  larceny.  Tbe  reason  why  he 
was  not  at  once  delivered  to  the  penitentiary 
authorities,  as  set  out  In  the  answer  of  Waller, 
who  was  sheriff  at  the  time,  and  against  whom 
I  this  writ  was  issued,  was,  that  "on  or  about 
tbe  14th  day  of  April.  1902,  he  made  a  con- 
tract with  tiie  board  of  convict  Inspectors  of 
Alabama  for  the  hire  of  certain  convicts,  the 
object  and  purpose  of  which  contract  were,  to 
place  the  said  convicts  in  quarantine  until  tbe 
danger  of  contracting  smallpox,  to  which,  as 
was  feared,  they  had  been  subjected,  should 
be  over  and  passed,  and  while  he  was  so  hold- 
ing the  said  O'Neil,  one  of  them,  a  writ  of 
habeas  corpus  was  sued  out,  and  he  was 
brought  before  the  Hon.  A.  D.  Sayre,  upon 
application  for  discharge,  which  petition  was 
denied,  and  the  said  O'Neil  was  remanded  to 
the  custody  of  the  board  of  convict  inspectors, 
who,  as  respondent  Is  informed  and  t)elleves, 
bavlng  no  place  of  safety  In  which  to  ke^ 
the  said  O'Neil,  without  dango-  of  spreading 
the  disease  among  a  large  number  of  convicts, 
should  he  develop  the  disease,  to  wtilch  be  bad 
been  subjected,  procured  this  respondent,  to 
take  charge  of  the  said  O'Neil  and  keep  him 
safely  until  the  expiration  of  21  days  after 
be  left  tbe  Jail,  which  had  been  for  months 
Infected  with  smallpox."  Further  answering, 
he  stated,  "that  on  tbe  5th  day  of  May,  1902. 
being  Monday  of  the  present  week,  tbe  presi- 
dent of  the  board  of  convict  Inspectors,  di- 
rected where  said  O'Neil  should  be  taken  for 
hard  labor,  to  wit,  to  the  Tennessee  Coal,  Iron 
&  Railroad  Company,  and  [be]  so  notified  ttiat 
company,  on  that  day,  having  at  the  time 
good  reason  to  believe,  that  O'Neil  would  be 
removed  to  Pratt  City  on  the  following  day. 
May  6,  1902,  but  [for]  some  cause,  not  known 
to  respondent,  demand  was  not  made  for  the 
said  O'Neil.  until  May  9.  1902,  wtiJch  was 
done  on  that  day." 

The  petition,  which  Is  the  second  one  befcm 
tbe  same  Judge,  was  filed  on  the  8th  of  May, 
1002.  and  after  trial,  on  the  10th  of  the  same 
month,  the  Judge,  as  on  the  trial  of  the  first 
writ,  refused  to  discharge  the  petitioner,  and, 
as  before,  made  an  order  remanding  him  to 
the  custody  of  the  Inspectors  of  convicts  to  be 
brld  by  them  under  the  sentence  of  the  city 
court  of  Montgomery. 

Tlie  evidence  on  the  trial  tended  to  support 
tbe  averments  of  the  astswex  ot  def^kdan^ 
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'M'aller,  and  under  It,  we  fall  to  dlscorer  that 
petitioner  has  presented  any  good  reasona  for 
bis  discharge.  The  trial  Jndge  very  j^rc^erly 
lield.  Out  It  had  not  been  ahown,  that  he  bad 
lieea  detained  from  the  penitentiary  for  an  nn- 
naatmable  length  of  time.  Bat  even  If  lut  had 
been  detained  hy  the  sheriff  for  an  unreaa-^n- 
-able  length  of  time,  within  which  he  should 
luiTe  been  dellrered  to  the  convict  inspectors, 
lie  would  not.  on  that  accoimt,  have  been  enti- 
tled to  be  dtocharged  absolutely,  but  only  from 
the  custody  of  the  sheriff,  with  an  order  re- 
manding him  to  the  custody  of  the  convict 
Inspectors,  and  directing  the  sheriff  to  so  Im- 
mediately dellTer  hbu.  White  t.  State  (Ala.) 
^  South.  320. 

There  was  no  enor.  In  the  refusal  of  the 
Judge  to  suspend  the  execution  of  the  sentence 
of  the  dty  court,  during  the  pendency  of  this 
appeaL 
Afflrmeda 


MARENGO  COUNTY  et  al.  T.  MATKIN 
etal. 

<8npretne  Court  of  Alabama.  June  28,  1902.) 

COTINTIBS-CODNTT  SBATS-COTJRT  HOUSB- 
CBANOB  OF  SITB. 

1.  Where  an  act  of  the  legislature  selected 
«  certain  town  as  the  connty  seat,  the  board  of 
county  commissioners  had  no  anthority  to  re* 
move  the  court  house  to  a  portion  of  the  town 
not  embraced  within  its  limits  when  the  lo- 
cating act  was  passed,  notwithstanding  that  the 
■act  adding  territory  to  the  town  was  passed 
afaortly  after  the  locating  act,  and  that  the 
actual  establishment  of  the  court  house  oc- 
-curred  after  the  eolargemeut  of  the  town,  such 
authority  being  especialiy  wanting  in  view  of 
Const.  8  41,  providing  that  no  court  house  or 
irounty  site  shall  be  removed  except  by  a  ma- 
jority vote  of  the  qualified  electors  of  said 
county  voting  at  an  election  held  for  such  pur- 
pose. 

Appeal  from  chancery  coort,  Marengo  coun- 
ty; Thos.  H.  Smith,  Chancellor. 

Suit  by  T.  D.  Matbln  and  others  against 
Marengo  county  and  Samuel  P.  Powell  and 
•others,  as  commissioners  of  Marengo  county, 
to  enJoiA  the  defendants  from  changing  the 
site  of  the  county  court  house.  From  a  decree 
for  complainants,  defendants  appeal.  Af- 
firmed. 

The  purpose  (tf  the  blU  was  to  enjoin  the 
removal  of  the  court  house  of  the  county  of 
Marei^  from  its  present  location  In  the  town 
«f  Linden  to  anotiier  location  in  said  town, 
for  the  delivery  up  and  cancellation  of  a  con- 
tract made  by  the  connty  tor  the  erection  of  a 
new  court  house  on  a  new  location,  and  for 
the  delivery  up  and  cancellation  of  county 
warrants  alleged  to  have  been  Issued  for  the 
purpose  of  envtlng  said  new  court  house.  A 
preliminary  injnnctkm  was  Issued  by  the  Judge 
of  the  circuit  court.  The  averments,  as  dis- 
closed by  the  bill,  necessary  to  an  understand- 
ing of  the  decision  on  the  present  appeal,  are 
sufficiently  shown  In  the  opinion.  The  defend- 
ants answered  the  bill,  and  also  demurred  to 
it  upon  the  following  grounds:  (1)  That  It  did 


not  ai^iear  that  tiie  court  bouse  wss  to  be  re- 
moved  beyond  the  corporate  limits  of  Linden, 
^  that  It  appeared  tlie  new  location  was 
within  said  corporate  Undts;  that  ttw  same 
mu  a  valid  ezerdse  of  the  powns  of  the  court 
of  county  emnmlssIonerB  of  Marraigo  county; 

(4)  that  the  chancery  court,  under  the  fticts 
set  out  In  the  bill,  was  wltjbout  Jnrtodletlon; 

(5)  that  It  did  not  appear  that  the  commls- 
!  sloners'  court  exceeded  Its  legal  authority  In 

the  premises.  The  defendants  also  moved  M 
i  dissolve  the  temporary  Injunction  upon  the  de- 
.  nials  of  the  answer  and  for  the  want  of  eq- 
!  uity  In  the  bffl. 

Mallory  &  Mallory,  Canterbury  &  Gilder, 
I  R.  H.  Clarke,  J.  M.  Miller,  W.  A.  Collier,  and 
j  Elmore  &  Harrison,  for  appellants.  Wm.  H. 
I  Tayloe  and  Wm.  Cunnlnghame,  for  appellees. 

j     SHARPS,  J.   Under  an  act  of  the  general 
assembly  passed  In  1820  lands  described  as 
I  the  "southwest  quarter  of  section  32,  in  town- 
:  ship  16,  of  range  3  east,  In  Marengo  county," 
were  fixed  by  tiie  commissioners  as  the  coun- 
'■-  ty  seat,  and  were  platted  as  a  town  called 
I  "Linden."   On  a  lot  reserved  for  that  pur- 
I  pose  a  court  house  was  built,  which  remained 
j  the  seat  of  Justice  until  December  4c  1808, 
.  when,  by  an  act  of  the  general  assembly,  the 
;  cotm^  seat  was  removed  to  Demopolis,  and 
\  ae  court-house  lot  ftt  Linden  was  sold.  At  its 
I  session  In  1868-70  the  le^slatnre  passed  an 
I  act,  which,  with  an  amendment  at  the  same 
I  session,  provided  for  a  vote  of  the  people  to 
j  permanently  locate  the  county  seat,  but  no 
!  effective  action  was  had  thereunder.  The 
'  foregoing  has  no  Important  bearing  on  the 
i  case  nnder  consideration,  but  what  follows 
i  has  more  pertinence.   On  March  1,  1870,  an 
'■■  act  of  the  general  assembly  Incorporated  for 
'  the  first  time  Uie  town  of  Linden,  and  eu- 
'.  larged  Its  limits  so  as  to  Include  with  the 
I  quarter  section  originally  platted  adjacent 
;  lands  In  township  10.  While  the  corporate  llm- 
I  its  so  stood,  and  on  February  8,  1871,  an  act 
,  of  the  general  assembly  ms  approved  and 
I  went  Into  effect,  whereby  It  was  provided, 
!  among  other  things,  **that  the  court  house  of 
I  Marengo  connty  be,  and  the  same  Is  hereby, 
removed  from  Demopolls  to  Linden,  In  said 
county,  and  that  the  same  be  pmnanently  lo- 
cated at  Unden,  In  said  county,"  and  provid- 
ing further  for  the  removal  thither  within  60 
days  of  the  records  and  furniture  belonging 
to  the  county  offices;  and  thereafto-  the  court- 
house Bite  In  Linden  was  repurchased  by  the 
county,  and  has  evor  shice  hem  used  as  sudi 
site.   On  February  9,  1871,  another  act  was 
approved  and  went  Into  effect,  amending  the 
incorporating  act  so  as  to  add  to  Unden  cer- 
tain territory  theretofore  adjoining  It  and  situ- 
ated In  township  15.  The  county  commission* 
ers  having  lately  resolved  to  buUd  a  new  court 
house  on  the  territory  last  added  to  Linden, 
the  complainant  tai^yers  ffied  this  bill  to  en- 
join tliat  actlcm. 

It  has  been  declared  as  a  general  principle 
that^  **wben  a  city  m  town  Is  sdected  as  the 
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county  leat,  the  bomidartei  of  Bucb  dty  or 
town,  as  tbey  then  exist,  become  the  bouad- 
aries  of  the  county  seat,  aud  the  BUbseguent 
ineluBion  of  more  territory  In  such  city  or 
town  does  not  enlarge  the  cotmty  seat."  7 
Am.  &  Eng.  Enc.  Law,  1018.  This  statement 
Is  not  opposed  by  any  authority  brought  to  our 
notice,  and  Is  supported  by  the  decisions  ren- 
dered In  State  v.  Smith,  46  Mo.  60;  Way  y. 
Fox.  109  Iowa,  340,  80  N.  W.  406;  State  t. 
Harwl,  36  Kan.  588,  14  Pac  15S;  and  State 
V.  CotnmissloDers  of  Atchison  Co.,  44  Kan. 
186,  24  Pac.  87.  Each  of  these  oases  Inrfdved 
the  authority  of  county  commisaionerB  or  su- 
pervisors to  change  the  place  for  county  of- 
fices and  sittings  of  court  to  an  addition  which 
had  been  made  to  a  town  previously  con- 
stttutlog  a  county  seat,  and  In  each  the  exist- 
ence of  such  authority  was  denied.  In  re- 
spect of  the  manner  In  which  the  county  town 
was  Incorporated  and  enlarged,  the  case  last 
above  cited  was  strictly  analogous  to  the  pres-  i 
ent  case.  In  Way  v.  Fox,  supra,  the  town  of  j 
Earner,  ambitious  to  become  the  county  seat, 
extended  Its  limits  over  uninhabited  lands,  so 
as  to  Include  the  county  town  of  Concord. 
The  county  board  of  supervisors  then  s  ;ught 
to  substitute  a  county  site  In  the  original  lim- 
its of  Garner  for  the  one  used  at  Concord. 
The  supreme  court,  In  passing  on  the  l^lity 
of  the  board's  proceedings,  held  that  Qamer 
was  not  the  county  seat,  and  that  the  super- 
visors had  no  power  to  cliange  tlie  site  of  the 
county  buildings  to  that  place;  and  this  not- 
withstanding there  was  In  Iowa  a  statnte  de- 
flnlng  powers  of  the  board,  which  the  cunrt 
iBld  "seems  to  anthorise  a  change  of  site  for 
the  court  house,  ivovided  the  pUice  sdected  is 
wlthbi  the  limits  of  the  town  at  which  the 
county  seat  is  located."  In  the  opinion  there 
rendered  it  was  also  said:  "Had  Concord  in- 
corporated and  extended  her  limits  so  as  to 
take  hi  Garner,  there  would  be  little  doubt 
of  the  legality  of  the  proceedings,"  and  Oiat 
expression  Is  referred  to  in  appeUanti^  brief 
as  favoring  the  legality  of  their  action.  We 
have  no  such  statute  u  the  one  tttere  con- 
sidered, and  that  the  court's  utterance  respect- 
ing the  case  supposed  was  based  on  the  terms 
of  that  statute  appears  from  its  preceding 
statement  that:  "In  the  absence  of  statute  It 
seems  to  be  well  settled  that,  when  a  city  or 
town  Is  selected  as  the  county  seat,  the  bound- 
aries of  such  city  or  town,  w  they  then  exist, 
become  the  bonndarles  of  the  county  seat,  and 
the  subsequent  Inclusion  of  more  territory 
does  not  remove  the  county  seat."  These  au- 
thorities recognize  as  true  that  ordinarily  the 
term  "county  seat"  applies  not  merely  to  the 
lot  and  buildings  used  for  transacting  the  pub- 
lic butiness,  but  to  the  territory  occupied  by 
such  town  as  may  be  designated  as  a  county 
seat  They  assume,  however,  that  a  county 
seat  Is  not  necessarily  coextensive  with  the 
town  of  Its  location,  la  not  Identical  with  the 
municipality,  and  does  not  move  by  force  of 
tbe  tetter's  expansliin.  We  think  this  prin- 
dple  is  correct  and,  furthennorc^  that  Its  ap- 


plication is  cssentlnl  to  the  full  malut^iance 
of  that  part  of  section  41  of  the  constitution 
which  provides  that  "no  court  house  or  coan- 
ty  site  shall  be  removed  except  by  a  majcmty 
vote  of  the  qualified  electors  of  said  county 
voting  at  an  election  held  for  such  purpose." 
etc.  Judicial  notice  of  proceedings  In  the  late 
constitutional  convention  discloses  that  tlila 
clause  was  Inserted  In  the  organic  law  In  re- 
sponse to  public  sentiment  engendered  by  sup- 
posed abuses  by  the  legislature  of  the  power 
It  formerly  liad  to  change  a  seat  of  Justice 
by  direct  enactment;  hence  the  Imperative 
prohibition  of  such  changes,  »cept  by  tbe 
method  defined.  How  this  prohibition  might 
be  evaded  If  the  general  assembly  should  ex- 
tend a  county  town— as  it  undoubtedly  can- 
to a  distant  part  of  the  county,  and  if  tbe 
commissioners'  court  could  follow  with  the 
court  house  to  the  farthest  limit  of  the  ex- 
tension, Is  apparent.  If  the  removal  by  such 
method  should  be  effected,  the  mischief  In- 
tended to  be  forestalled  by  the  constitution 
would  have  been  fully  wrought.  In  such  case 
the  theoretical  Identity  of  the  old  with  toe 
new  site  would  not  afford  consotetlon  to  those 
from  whom  the  court  house  might  depart;  nor 
would  t^e  barren  theory  of  legal  Identity  be 
left  to  those  persons.  If  subseqneutly  the  leg- 
IsUture  should  divide  tbe  municipality  so  as  to 
leave  the  old  site  separate  from  the  new.  Tbe 
case  is  not  affected  by  the  fact  that  the  two 
enactments— the  one  fixing  Lbiden  as  the  coun- 
ty seat  and  the  subsequent  one  adding  thereto 
territory  In  township  15— were  near  to  eadi 
other  in  pofait  of  time,  or  by  the  fact  aet  op 
by  the  answer  that  the  actual  re-estabUshment 
of  the  court  house  and  county  offices  In  Linden 
occuired  after  the  enlargement  of  that  town. 
The  limits  of  the  county  seat  were  fixed  by 
tbe  act  of  February  8,  1871,  and  tlie  erents 
which  thereafter  happened,  wheth»  early  or 
late,  were  taieffectual  to  alter  the  effect  of  lliat 
act. 

The  conclusion  Is  that  the  proceedings  here 
assailed  were  in  excess  of  the  powers  pos- 
sessed by  tbe  court  of  county  commissioners, 
and  that  the  decree  overruling  the  demurrer 
to  the  bUl  and  the  motion  to  dissolve  tbe  tem- 
porary Injunction  diould  be  aflBrmed. 


BARNES  V.  STATE. 

(Supreme  Court  of  Alabama.   June  28.  1902.) 

HOMICIDBt-VBNIRB— INSTRUCTIONS— BVI- 
DBNCB— GOOD  CHARACTER— VBNITB. 

1.  On  a  prosecution  for  murder,  a  motion  to 
quash  the  venire  because  the  return  of  the 
sneriff  thereon  showed  that  oue  of  the  special 
jurors  whose  name  was  on  the  list  served  on 
the  defendant  was  "not  found"  was  propeiiy 
overruled. 

2.  Where,  on  a  prosecution  for  murder,  there 
was  testimony  affording  an  inference  for  the 
jury  that  the  killinK  wits  malicious  and  unlaw- 
ful, and,  if  not  malicious,  that  it  was  inten- 
tioual,  or,  if  not  intentional,  that  it  was  the 
result  of  the  unlawful  pointing  of  a  loaded  pis- 
tol by  defendant  at  deceased,  an  instruetioo  to 
acquit  if  tbe  jury  believe  the  evidence  in  the 
case  was  properly  refused. 
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3.  Likewise  an  InstrnctioD  that  defeudant, 
tinder  no  phiiBe  of  the  erideace,  can  be  con- 
T-icted  of  murder  in  the  eecond  degree-  or  man- 
slaufrttter  Id  the  fint  degree,  was  properly  re- 
fused. 

4.  On  a  prosecution  for  murder,  where  there 
-was  evidence  tending  to  show  that  the  fatal 
shot  was  fired  bj  defendant  while  pointing  a 
pistol  at  deceased,  an  inatriiction  that,  if  the 
silling  waa  unintentional  or  accidental,  the  de- 
fendant shoold  be  acqaitted,  was  properly  re- 
fused, aa,  nnder  Gr.  Code,  f  4842,  making  It  a 
misdemeanor  for  an;  person  to  present  at  au> 
other  any  gun,  pistol,  or  other  firearm,  wheth- 
er loaded  or  unloaded,  defendant  might  have 
been  gtdltr.  atthoufh  the  discharge  was  acci- 
dental. 

5.  On  a  prosecution  for  murder,  an  instruc- 
tion that  there  waa  no  evidence,  as  argued  by 
the  solioity»>,  of  an  Intentional  pointing  of  the 
pistol  at  the  deceased,  was  properly  refused. 

6.  On  a  proaecutiOQ  for  murder,  an  instruc- 
tion that  '*the  fact,  if  it  be  a  fact,  that  the  de- 
fendant is  a  man  of  good  character  may  gen- 
erate a  reasonable  doubt  of  his  gtillt  in  the 
minds  of  the  jury,"  was  properly  refused. 

7.  On  a  prosecution  for  murder,  it  was  error 
to  refuse  to  instruct  for  defendant,  where  the 
state  failed  to  prore  the  venue  of  the  homicide. 

8.  Ou  a  prosecution  for  murder,  evidence  of  a 
statement  by  defendant  that  he  would  kill  de* 
ceased  If  she  did  not  do  what  he  wanted  her  to 
was  admissible. 

Appeal  from  dty  court  of  Montgomery; 
WOllam  H.  Thonas.  Judge. 

Jim  Barnes  was  coavlcted  of  second  degree 
manslaughter,  and  appeals.  Reversed. 

Before  entering  upon  the  trial,  the  defend- 
ant moTed  the  court  to  quash  the  ventre,  upon 
the  gnmndl  that  the  return  of  the  sheriff  show- 
ed that  H.  E.  Battle,  who  was  one  of  the  spe- 
cial jurors  drawn,  and  whose  name  was  on 
the  list  served  on  the  defendant  as  a  Juror  for 
the  trial  of  bis  case,  was  not  found,  and  that 
the  return  of  the  sberltr  did  not  show  the  rea- 
son tor  not  finding  said  Juror,  aa  required  by 
the  special  Jury  law  for  Montgomery  county. 
The  facts,  as  set  out  in  the  motion,  were  ad- 
mitted. The  court  overruled  the  motion  to 
quash.  To  this  ruling  of  the  court  the  de- 
fendant duly  excepted.  A  similar  motion  was 
made  by  the  defendant  because  J.  O.  Sliarpe, 
who  was  drawn  as  a  spechil  Juror,  and  whose 
name  was  on  ttxe  list  served  on  the  defendant, 
waa  not  fbund.  and  the  sheriff  faileil  to  enter 
upon  his  return  the  reason  for  his  not  finding 
and  summoning  said  Sharpe.  The  court  over- 
ruled this  motion,  and  the  defendant  duly  ex- 
cepted. The  witness  for  the  state  tended  to 
show  that  the  defendant  and  Cora  Gibson  and 
one  Sam  Springer  and  Elsie  Duncan  were 
walking  down  the  pultllc  road  together,  laugh- 
tng  and  talkfaig;  that  defendant,  Jim  Bumes, 
and  Cora  Gibson  were  talking  to  one  another, 
when  the  defendant  raised  his  p1»to1,  and, 
pointing  It  towards  said  Cora,  the  pistol  was 
fired,  Inflicting  the  wound  from  which  Cora 
Oawm  died;  that,  after  firing  the  pistol,  the 
defendant  leaned  over  the  woman,  and,  Itft- 
Ing  lier  head,  called  ber  by  name  several 
times;  tbat  be  then  left  the  scene  of  the  shoot- 
ing, and  ran  off.  There  was  other  evidence 
timding  to  show  that  the  defendant  and  Cora 
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Gibson  were  sweethearts,  and  were  engaged 
to  be  married,  and  tbat  there  was  no  fuss  or 
quarrel  between  them  at  the  time  of  the  shoot- 
ing. There  was  no  proof  of  the  venae  of  th« 
offense.  The  defendant,  as  a  witness  In  bl» 
own  behalf,  testified  tbat  while  be  was  walk- 
ing along  with  said  Cora,  she  asked  hhn  to  let 
her  shoot  hla  pistol,  and  that,  upon  his  reply- 
ing that  women  should  not  shoot  pistols,  she 
tried  to  take  the  pistol  from  him,  and  in  the 
eCEort  to  prevent  her,  tbe  pistol  was  acciden- 
tally fired,  but  tbat  there  was  no  fuss  or  quar- 
rel between  Cora  and  himself,  and  that  they 
were  engaged  to  be  married,  and  that  he  did 
not  point  the  pistol  at  her.  The  defendant 
also  Introduced  several  witnesses,  who  testified 
to  the  defendant's  good  character.  During  the 
examination  of  Jack  Allen  as  a  witness  for 
the  state,  he  testified  that,  a  few  days  previous 
to  the  killing,  be  overtook  Snm  Springer  and 
the  defendant  In  tbe  public  road;  tliat  when 
tbe  witness  was  within  15  or  20  steps  of  them, 
he  heard  the  defendant  say  to  Springer  that 
Cora  had  told  him  tbat  her  mother  objected  to 
his  (the  defendant's)  coming  to  her  house,  and 
tbat  thereafter  she  (Cora)  did  not  want  blm  to 
come  to  see  her  any  more,  and  If  Cora  did  not 
do  what  he  (the  defendant)  wanted  her  to  do, 
he  would  kill  her.  The  defendant  objected  to 
this  portion  of  tlie  testimony  of  tbe  witness 
Allen,  and  moved  the  court  to  exclude  the 
same,  upon  the  ground  that  It  was  hearsay, 
Incompetent,  and  irrelevant.  The  court  over- 
ruled tbe  objection  and  motion,  and  to  this- 
ruling  tbe  defendant  duly  excepted.  The  de- 
fendant requested  the  cuurt  to  give  to  tbe  Jury 
the  following  written  charges,  and  separately 
excepted  to  the  court's  refusal  to  give  each  of 
them  as  asked:  "(1)  The  court  charges  tbe 
Jury  tbat.  If  you  believe  the  evidence  in  this 
case,  you  will  find  the  defendant  not  guilty. 
(2)  The  court  cliarges  the  Jury  that,  unless  the 
evidence  convinces  you  beyond  a  reasonable 
doubt  that  the  defendant  intended  to  imlaw- 
fuily  point  the  pistol  at  the  deceased,  you  can- 
not convict  the  defendant.  If  you  should  be- 
Ileve  from  tbe  evidence  that  tbe  death  of  de- 
ceased was  uuiutentional  or  accidental,  you 
should  find  defendant  not  guilty."  "(X)  The 
fact,  if  it  be  a  fact,  tbat  tbe  defendant  Is  a 
man  of  good  character  may  generate  a  reason- 
able doubt  of  his  guilt  In  the  minds  of  the 
Jury."  "(S)  The  court  cliarges  the  Jury,  If 
you  believe  the  evidence  In  this  case,  you  will 
acquit  the  defendant  of  murder  in  the  second 
degree."  "(7.)  The  court  charges  tbe  Jury  that 
there  Is  no  evidence  In  this  case,  as  argued 
by  the  solicitor,  of  an  intentional  pointing  of 
the  pistol  at  the  deceased  by  the  defendant." 
"(T)  The  defendant,  under  no  phase  of  the 
evidence  in  this  case,  can  be  convicted  of  mur- 
der In  the  second  degree  or  manslaughter  In 
the  first  dpgroe." 

Terry  Blchardson,  for  appellant  Cbas.  O. 
Brown,  Atty.  Oen.,  for  the  State. 

TYSON.  J.  The  defendant  was  convicted  of 
manslaughter  In  tbe  second  degree,  under  on* 
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Indictment  charging  murder  In  the  first  de- 
gree. Before  entering  upon  the  trial,  a  motloD 
was  made  to  qnash  the  venire,  because  tiie 
return  of  the  sheriff  thereon  showed  that  one 
of  the  special  Jurors,  whose  name  was  on  tbe 
list  served  upon  defendant,  was  "not  found." 
This  motion  was  overruled,  and  properly  so. 
Parsons  v.  State,  81  Ala.  577,  2  Soum.  854, 
60  Ara.  Rep.  393;  Webb  v.  State,  100  Ala.  47, 
14  South.  86S.  Tbe  cases  of  Thomas  v.  State, 
94  Ala.  74.  10  South.  432,  and  Byan  v.  State, 
100  Ala.  108,  14  South.  766.  relied  upon  hj 
appellant,  have  no  application  here.  In  those 
eases  names  of  persons  were  upon  tbe  list 
served  upon  defendant  who  had  not  been 
summoned  as  regular  petit  Jurors  for  the  week 
In  which  the  case  was  set  for  trial. 

There  was  testimony  affording  an  Inference 
for  the  Jury  that  the  killing  was  malicious  and 
unlawful;  If  not  malicious,  that  it  was  inten- 
tional; or.  If  not  Intentional,  that  It  was  tbe 
result  of  the  unlawful  pointing  of  a  loaded 
pistol  by  defendant  at  deceased.  Charges  S 
and  T  were  therefore  properly  refused. 

Section  4342,  Cr.  Code,  makes  it  a  misde- 
meanor for  any  person  to  present  at  another 
any  gun,  pistol,  or  other  firearm,  whether 
inaded  or  unloaded.  Confessedly,  If  tbe  de- 
fendant intentionally  pointed  tbe  pistol  at  tbe 
deceased,  without  any  Intention  whatever  to 
take  her  life,  hat  by  accident  It  was  dischar- 
ged, producing  her  death,  he  would  be  guilty 
of  the  crime  of  which  he  was  convicted. 
Johnson  v.  State,  94  Ala.  35,  10  South.  687; 
Sanders  v.  State,  105  Ala.  6,  16  South.  935. 
The  jury  might  have  well  believed  that  the 
death  of  deceased  was  unintentional  or  acci- 
dental, and  yet  have  alsw  believed  that  the 
fatal  shot  was  fired  by  defendant  In  tbe  course 
of  the  unlawful  act  of  presenting  tbe  pistol  at 
the  person  of  the  deceased.  There  was  there- 
fore no  error  In  refusing  written  charge  No.  2, 
requested  by  defendant. 

Charge  Z  was  bad  for  two  reasons.  The 
first  la  that  it  was  an  attempt  to  reply  to  tbe 
argument  made  by  the  solicitor.  Secondly,  it 
asserted  that  there  was  no  evidence  in  the 
case  of  an  Intentional  pointing  of  the  pistol 
at  deceased  by  defendant. 

Charge  X  has  been  bo  often  condemned  that 
It  Is  needless  to  say  more  of  It.  The  bill  of 
exceptions  purports  to  contain  all  the  evidence 
Introduced  upon  the  trial. 

Charge  1  should  have  been  given  on  account 
of  tbe  failure  to  prove  the  venue  of  the  homi- 
cide. Harvey  v.  State,  125  Ala.  47,  27  South. 
703;  Brown  v.  State,  100  Ala.  92,  14  South. 
761;  Randolph  v.  State,  100  Ala.  139,  14 
South.  792. 

The  remaining  exception  reserved  hy  de- 
fendant, which,  however,  is  not  insisted  upon, 
relates  to  the  admission  In  evidence  of  a  con- 
vereation  between  defendant  and  Springer, 
overheard  by  the  witness  Allen,  who  testified 
to  It.  There  was  clearly  no  error  In  Its  ad- 
mlFislon. 

For  the  error  pointed  out.  the  Judfnnont 
must  be  reversed.  Reversed  and  remanded. 


ALABAMA  MIDI^ND  RT.  CO.  T.  THOMP- 
SON et  aL 

(Supreme  Court  of  Alabama.  Jane  2S,  1902.) 

CARRIERS-^URT  TRIAL— FAILURK  TO  DEUV- 
Sa  FRSIOHT—EVIDENCB— INSTRUCTIONS. 

1.  Acts  1894-%,  p.  98  I  S,  providios  that  a 
civil  cause  brought  in  the  Dothan  divuion  ot 
the  circuit  court  of  Henry  county  shall  be 
tried  without  a  jury,  unless  demanded  in  writ- 
ing by  the  plaintiff,  does  not  iwply  to  a  suit 
commenced  in  a  Justice  court,  and  removed  by 
appeal  to  tbe  ctrcait  coarL 

2.  In  an  action  against  a  carrier  for  failure 
to  deliver  freight,  evidence  that  the  consigneea 
had  never  received  the  freight  was  admissible, 
as  tending  to  show  that  it  nad  never  been  de- 
livered at  the  station,  as  the  contract  of  ship- 
ment  provided. 

3.  In  an  action  against  a  carrier  for  failnre 
to  deliver  freight,  an  instruction  that  a  waybill 
offered  in  evidence  by  the  defendant  miKht  be 
considered  in  determining  whether  tbe  goods 
in  question  were  delivered,  together  with  other 
evidence  in  the  case,  was  properly  refused,  aa 
it  singled  out  and  gave  undue  prominence  to  a 
single  fact,  aud  was  argumentative. 

4.  Where  the  evidence  was  conflicting  in  an 
action  against  a  carrier  tor  breach  of  contract, 
an  instruction  that,  if  tbe  jurors  believe  the 
evidence,  they  will  find  for  defendant,  waa  prop- 
erly refused. 

Appeal  from  circuit  court,  Henry  county; 
John  P.  Hubbard,  Judge. 

Action  by  Thompson  &  Harrison  against  the 
AJabama  Midland  Railway  Company,  ^''rojn 
a  Judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

When  the  case  was  called  for  trial,  and  be- 
fore the  parties  announced  ready,  tbe  defend- 
ant moved  the  court  to  try  the  cause  wlthont 
a  Jury,  and  In  support  of  said  motion  proved 
to  the  court  that  said  cause  was  originally 
commenced  in  a  court  of  a  Justice  of  the  peace 
In  the  precinct  In  which  waa  tbe  Dothan  divi- 
sion of  the  circuit  court  of  Henry  county. 
This  motion  was  overruled,  and  the  defendant 
duly  excepted. 

Upon  the  Introduction  of  all  tbe  evidence, 
the  defendant  requested  the  court  to  give  to 
the  Jury  the  following  written  charges,  and 
separately  excepted  to  the  court's  refusal  to 
give  each  of  them  as  asked:  *'<!)  The  court 
charges  the  Jury  that  the  waybill  Issued  by 
tbe  defendant  company  with  the  Indorsements 
made  on  it  by  the  witness  Stewart  Is  in  evi- 
dence \n  this  cause,  and  the  Jury  may  look  to 
It  and  consider  tbe  same  In  determining  wheth- 
er or  not  the  defendant  delivered  said  barrels 
at  Pansey,  t(^ether  with  the  other  evidence 
In  the  case.  (2)  If  the  Jury  believe  tbe  evi- 
dence In  this  cause  they  will  find  for  the  de- 
fendant" 

There  were  verdict  and  Judgment  for  tbe 
plaintiff,  assessing  his  damages  at  |2TJS2. 

Espy.  Farmer  &  Espy,  for  appeUant  R.  O. 

Crawford,  for  appellee. 

HARALSON,  J.  There  was  no  error  In 
overruling  the  defendant's  motion,  that  tbe 
court  try  the  cause  without  a  Jury.  The  case 
originated  In  tbe  Justice's  court  of  precinct 
No.  8,  Henry  county,  Ala.   The  drcult  court 
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was  wtthont  anthOTlty,  In  tbe  absence  ot  a 
wa-iTer  to  tlut  aid  by  the  pbtiatiffs,  to  trj 
tlie  came  wltboot  a  jmj.  Tbe  act  referred  to 
by  defendant,— as  giving  It  a  right  to  a  trial 
without  a  jury.— proving  for  holding  the  dr- 
cult  conrt  of  Henry  county  at  Dotban,  and 
prescribes  tbe  Jorladlctlon  thereof,  and  regu- 
lates tbe  proceedings  ther^   Acts  1804-86, 
p.   Q&    Its  eighth  Section  prorldes,  "That 
wbenever  a  drll  cause  Is  broi«ht  In  said  Dotb- 
an dlTislon  of  said  circuit  court,  It  ahall  be 
-tried  by  Ihe  judge  thereof  without  the  Inter- 
vention of  a  }iu7,  unless  tbe  idaintlff  when 
lie  brings  the  suit  demands  In  writing  <»i  tbe 
complaint  a  Jury/'  etc.   This  section  has  no 
reference  to  suits  commenced  in  a  jastice's 
court  and  ranored,  as  this  one  was,  by  appeal 
Into  tbe  circuit  court. 

The  case  was  tried  In  the  drcnlt  court,  on 
appeal  m  a  complaint  filed  therebi,  claiming 
tbe  sum  ot  $25,  damages  for  tbe  tweadi  of  a 
contract  by  which  defendant  reeelred  of  the 
Oak  City  Ooopen^  Oompany,  at  Balnbrldg^ 
Ga.,  on,  to  wit,  July  8,  1889,  certatai  barrels 
which  It  agreed  to  dellrer  to  plaintiffs  at  Pan- 
sey,  Ala.,  tat  a  consideration,  but  which  It 
failed  to  deliver  to  plaintiffs  at  that  point. 

Tbe  ^eas  were  tbe  general  issue,  and  a  sec- 
ond Qwclal  plea,  setthig  up,  in  substance,  that 
at  tbe  time  of  the  Issuance  of  Its  bin  of  hid- 
ing and  ever  since,  Pansey,  Ala.,  was  and 
has  been  a  flag  station  on  defendant's  line  of 
rallrcad,  and  defendant  did  not  have  at  that 
time,  nor  since,  any  agent  or  depot  at  said 
flag  station  of  Pansey,  ai^  avers  that  it  de- 
livered the  barrds  at  said  flag  station,  at  Pan- 
sey. Ala.,  on  the  4th  July.  1889,  by  taUng 
same  fhnn  the  car  In  which  they  were  hauled 
and  i^div  them  on  a  small  platform,  or  In  a 
small  house  at  Its  station  place  at  Pansey, 
making  a  complete  delivery  ot  tbe  same  at 
Panxey,  the  desthiatlon  of  said  barrds. 

Thompson,  testifying  that  be  was  one  of  the 
plaintiff  firm,  stated  tbat  Pansey  was  a  flag 
station,  to  which,  when  freight  was  cons^ed, 
tlie  charges  wore  always  prepaid  by  the  con- 
sider; that  there  was  a  Snuill  house  at  6epot 
thrre,  with  a  pUtfonn  around  It  and  defend* 
ant  usually  delivered  freight  on  the  platform, 
and  tbat  there  was  no  agent  at  Pansey  and 
had  never  been.  He  also  stated  that  no  bar- 
rels were  put  off  ttiere  that  day  by  the  de- 
fendant. He  was  asked  by  his  counsel,  "Did 
yi  u  ever  receive  those  barrels?"  to  which  ques- 
tion defendant  objected  as  calling  for  illegal 
and  Immaterial  evidence.  Tbe  objection  was 
well  overruled  by  the  court  If  he  had  receiv- 
ed them,  the  evidence  was  certainly  rdevant, 
and  while,  if  he  had  not  received  them.  It 
might  not  have  been  conclusive  tbat  they  bad 
not  been  ddlvered.  It  was  proper  evidence  to 
be  considered  by  the  Jury  for  what  it  was 
vMth,  In  connectkm  with  all  the  ether  evi- 
dence. SB  tending  to  dxiw  that  the  trel^t  had 
sever  been  ddlvcred  at  said  station. 

Tb«  evidence  tot  the  plaintiffs  and  tbe  de- 
fendant was  In  direct  conflict,— that  tor  the 
plaintiffs,  ttat  the  barrels  were  nevw  put  off 
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the  train  and  delivered  at  said  station,  and 
that  for  tbe  defendant,  that  they  had  been  de- 
livered on  the  platform  at  said  statlim. 

There  was  no  reversltde  «Tor  in  tbe  refusal 
of  the  court  to  give  charge  1  reonested  by  de- 
fendant It  singles  out,  and  gives  undue 
promlnmce  to  a  ^ngle  foot  and  te  argnmenta- 
Ove. 

The  evidence  being  in  conflict  the  general 
charge,  numbered  2,  requested  by  defendant 
was  properly  refused. 

Affirmed. 


BAILBT  V.  STATE. 

(Supreme  Coart  ot  Alabama.   June  28,  1902.) 

LIST  OP  JURORS-CERTIPICATB   OP  CLERK— 
SGRVICB  ON  DEFBNDAKT. 

1.  It  is  not  necessary  tbat  the  clerk  of  the 
court  should  make  a  certificate  to  the  effect 
that  the  names  of  the  regular  jurors  summoned 
for  the  week  in  which  the  case  was  set  for 
trial,  served  on  tlw  defendant,  wtte  the  Jurors 
drawn  and  summoned  for  tbat  week. 

2.  Acts  1898-99,  p.  69,  relative  to  the  draw- 
ing and  impaneliuK  of  jurora  for  Dallas  county, 
provides  that,  whenever  one  stands  indicted  for 
a  capital  felony,  the  court  must,  on  the  first 
day  of  the  term,  make  an  Order,  commanding 
the  sheriff  to  summon  not  less  than  50  nor 
more  then  100  persons,  IncludiBg  those  drawn 
as  jurymen  for  the  week,  and  draw  from  the 
Jury  box  the  number  of  names  which,  with  the 
regular  jurors  summoned  for  the  week,  are 
necessary  to  make  tbe  number  named  in  said 
order,  and  ahall  cause  a  list  of  the  names  of  the 
jurors  summoued  for  the  week  and  those  drawn 
as  provided  to  be  served  on  defendant,  field, 
that  where,  in  a  capital  caae,  there  wtifi  served 
OD  defendant  a  list  of  the  names  of  the  reffu- 
lar  jurors,  together  with  the  names  of  thoae 
who  were  drawn  under  the  statute,  there  waa 
no  error  ia  uot  havlug  included  in  such  list  the 
names  of  talesmen  placed  on  a  jury  iu  another 
case,  to  complete  it,  on  a  previous  day  of  the 
week. 

Appeal  from  city  court  of  Selma;  J.  W. 
Mabry,  Judge. 

WaltCT  Bailey  was  convicted  of  murdt-r. 
and  he  appeals.  Affirmed. 

Before  tbe  trial  was  entered  upon,  the  de- 
fendant moved  the  conrt  to  quash  the  venire 
upon  the  follQwing  gronnds:  "First  In  the 
pretended  certificate  of  the  clerk  giving  a  cupy 
of  the  Juors  summoned  for  the  week  in  which 
this  case  Is  set  for  trial,  said  clerk,  In  said 
certlflcate,  says  that  the  names  numbered  from 
1  to  33,  both  Inclmdve,  are  the  names  of  tbe 
regular  Jurors  summoned  for  tbe  week  In 
which  this  case  is  set  for  trial,  and  said  cer- 
tificate does  not  say  tiiat  the  names  mention- 
ed are  tbe  Jurors  drawn  and  summoned  for 
tbe  week,  and  defendant  moves  to  quash  the 
venire,  because  raid  clerk  in  his  said  certlfl- 
cate does  not  say  that  they  are  the  Jurors 
drawn  and  summoned.  Second.  Because  the 
records  of  this  court  show  that  the  following 
named  persons  were  drawn  and  summoned  as 
Jurors  for  said  week,  vis.,  Dally  F.  Jacob. 
Tbos.  W.  Hall,  and  Truman  McGlll,  and  tbe 
names  of  tbe  said  Jurors  are  not  Included  In 
tbe  list  served  upon  the  defendant  and  de- 
fendant moves  to  quash  tbe  said  venbre  he- 
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Gsuse  Qie  names  of  aM  Jnrora  are  not  budna- 
ed  In  tbe  list  ao  aerred  upon  him  lu  tbe  atat- 
nte  reqolrea." 

B.  F.  WilsoD,  for  appellant  GtUB.  G. 
Brown,  Atty.  Oen.,  for  appellee. 

XrSON,  3.  The  motion  to  quaah  tbe  venire 
proceetls  upon  two  grounds.  Mo  proof  was 
offered  In  aupport  of  the  first  ground.  Be- 
sides, It  Is  wboUy  untenable.  We  find  no  pro- 
vision in  tbe  statute  requiring  the  clerk  to 
make  a  certificate  tbat  tbe  names  of  tbe  regu- 
lar Jurors  summoned  for  the  week  In  which 
the  case  was  set  for  trial,  served  upon  defend- 
ant, were  the  Jurors  drawn  and  summoned  (or 
that  -week.  Indeed,  tli^  Is  no  provision  re- 
quiring talm  to  make  any  certlflcate  in  tespe<^ 
to  this  matter  at  aO.  All  that  la  required  of 
bhn.  doubtless.  Is  to  Issue  the  order  to  die 
sheriff  to  summon  tbe  persons  drawn  and 
summoned  as  Jurors,  make  a  list  of  tbe  names 
of  those  persms  from  which  tbe  jury  must  be 
selected  tot  the  trial,  make  a  copy  of  the  in- 
dictment, deliver  to  the  sheriff  the  list  and  copy 
at  Indictment,  to  be  served  by  him  upon  de- 
fendant or  his  connaeL  The  second  gnmnd  fa 
equally  aa  unmeritorious.  Following  the  re- 
quirement of  section  10  of  the  act  regulating 
the  selection,  drawing,  and  impaneling  of 
Jnrors  fOr  Dallas  county  (Acta  p.  69), 

on  the  15tb  day  of  January,  shortly  after  the 
convening  at  tbe  court  at  that  term,  the  de- 
fendant was  arraigned  upon  the  Indictment, 
and  Thursday,  the  day  of  February  follow- 
ing, was  set  for  tbe  trial  of  bis  case.  At  tbe 
same  time,  tbe  presldbig  Judge  in  open  court 
drew  ftmn  the  Jury  box  the  names  of  32  per- 
sons, who,  with  the  regular  Jurors  summoned 
for  the  week  In  which  his  case  was  set  for 
trial,  were  necessary  to  make  tbe  number  66, 
tbe  number  fixed  by  the  order  to  be  served 
upon  defendant  from  which  the  Jury  was  to  be 
selected;  and  an  order  was  entered  conunaad- 
ing  the  sheriff  to  summon  these  82  persons  to 
appear  on  tbe  6th  of  February,  as  was  also 
an  order  entered  directing  the  sheriff  to  forth- 
with serve  on  the  defendant  or  bis  attorney  of 
record  a  copy  of  tbe  indictment  and  a  list  of 
the  names  of  the  Jurors  summoned  for  tbe 
week  In  which  tbe  case  is  set  for  trial,  and 
tbe  names  of  those  S2  drawn  to  make  the 
number  03.  These  05  persons  clearly  consti- 
tute tbe  venire  from  which  tbe  Jury  to  try 
tbe  defendant  was  to  be  selected,  and  were 
the  only  names  he  was  entitled  to  have  serv- 
ed upon  him.  There  is  no  dispute  but  tbat 
he  had  the  benefit  of  those  names,  but  the 
InstRtonce  In  motion  Is  tbat  he  should  have 
been  served  with  the  names  also  of  the  three 
talesmen  who  were  placed  upon  one  of  the 
Juries,  In  order  to  complete  It,  on  the  Monday 
morning  preceding  his  trial  on  the  following 
Thursday.  To  have  allowed  him  those  names 
would  have  Increased  the  number  from  66  to 
68,  which  Is  unauthorised  by  the  provisions  of 
section  10,  wliich  confines  tbe  selection  of  the 
Jury  to  the  65.  Indeed,  tbe  language  of  the 
section  expressly  excludes  tbe  Idea,  which 


seems  to  have  buplted  tbe  ttotlon,  ttnt  the 
persons  named  in  it  belonged  on  the  venire 
for  the  trial  ot  tlris  cue.   Jehmon  t.  State 
(Ala.)  81  Sontb.  961.  Tbe  motion  wu 
ly  ovwruled. 

Some  exceptkms  were  reserved  upon  the 
trial  to  tbe  ndlngs  o(  Uie  court  vpsn  llie  ad- 
mission of  evidence,  but  they  are  so  wanting 
tai  merit  we  Shan  not  treat  of  tSieni. 

Affirmed. 


&A6SDALB  V.  8TATB. 
(Supreme  Court  of  Alabama.  Jane  2S»  1902.> 

HOMICIDB-^rURORS— CXWPETENCY— BVIDENCE 
—  INSTRUCTIONS  —  EX0BPTI0N8  —  VKNITE  - 
SELF-DEFENSE  — "MORAI.  CBBTAJNTT"  OF 
PROOF. 

1.  On  a  prosecution  for  murder,  where  a  Ju- 
ror on  his  voir  dire  first  said  that  he  had  a 
fixed  opinion  as  to  the  guilt  or  innocence  ot  de- 
fendant, which  would  bias  his  verdict,  bat 
afterwards  stated  that  be  had  not,  and  that 
he  would  be  goremed  entirely  by  t^e  evidence, 
it  was  not  error  to  hold  him  competent. 

2.  On  a  prosecation  for  marder,  it  wna  not 
error  to  exclude  evidence  as  to  why  defendant'K 
companion  carried  an  unconcealed  pistol  in  his 
belt,  where  he  was  allowed  to  prove  ttiat  it 
was  not  carried  for  the  purpose  of  MgasbiV  i" 
a  dlfDcolty  with  deceased,  or  of  aidlnc  defend- 
ant. 

3.  On  a  prosecution  for  murder,  where  de- 
fendant was  shown  to  have  been  the  aggressor, 
evidence  that  deceased  bad  prevknwly  threat- 
ened defendant's  life,  and  that  defeiMant  had 
Bwom  out  a  peace  warrant  against  deceased, 
was  inadmissible. 

4.  An  exception  to  a  charge  as  a  whole  will 
not  be  sustained  unless  the  oitire  charge  was 
erroneous. 

5.  A  charge  which  Ignores  proof  of  venue  in 
a  criminal  prosecntion  Is  erroneous  only  when 
there  has  been  no  proof  of  venue. 

6.  In  pasBing  on  exertions  to  a  charge  in  a 
criminal  case,  the  court  U  limited  to  the  charge 
as  copied  In  the  transcript,  and  cannot  con- 
sider a  paper  attached  to  transcript,  certified 
by  the  derk  as  tbe  original  charge. 

7.  On  a  prosecution  for  murder,  where  the 
evidence,  without  conflict,  showed  that  the  kill- 
ing was  intentional,  it  was  not  error  to  refuse 
to  charge  as  to  involuntary  mansiauriitw. 

&  On  a  prosecution  tor  murder,  a  oluuree  that 
defendant  la  required  to  "reasonably  satisfy 
j'our  minds  that  he  acted  In  self-defense,  unless 
the  evidence  which  proves  tbe  homicide  proves 
also  the  excuse  or  justification,"  though  placing 
too  great  a  burden  on  defendant  in  establishing 
a  plea  of  self-defense,  was  harmless,  where  the 
evidence  showed  wltoont  conflict  tnat  defend- 
ant was  the  aggreesor. 

9.  On  a  i^secntion  for  murder,  tbe  evideDoe 
showed  that  defendant  went  to  where  deceased 
was  playing  ball,  and  said,  in  an  angry  manner, 
**Yo(i  said  you  wanted  to  Kee  me;  you  can  see 
me  now  all  you  want  to."  Deceased  went 
away  toward  the  pitcher's  box.  and  defendant 
followed,  cursing  him.  They  clinched,  and  de- 
fendant milled  his  pistol,  and  fired,  killing  do- 
ceased.  Held,  that  it  was  not  error  for  the 
court  to  charge  that  if  defendant  was  the  ag- 
gressor he  could  not  set  up  a  plea  of  seU- 
defpnse. 

10.  On  a  prosecution  for  murder.  It  was  not  er- 
ror to  charge  that  If  the  slayer  had  any  time 
to  think  before  tbe  act,  however  short,  and  did 
thiulc,  and  struck  the  blow  as  a  resist  of  an 
intention  to  kill,  it  was  murder  in  tbe  first  de- 
gree^  

X  8.  See  Homicide,  Tid.  26;  C«tL  Dig.  |  lOtl 
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11.  On  a  prosecntioD  for  murder,  a  charge  that 
defendant  shonld  not  be  found  goiltr  '^unless 
tlie  evidence  acaiiut  him  should  be  such  aa  to 
exclude  to  a  moral  certainty  every  hypothesis 
but  that  of  his  guilt  of  the  ofEeoae  imputed 
against  him,"  was  properly  refused. 

Appeal  from  circuit  court,  Greene  coonty; 
S.  H.  Sprott,  Judge. 

\S^IllIam  Ragsdale  was  convicted  of  murder 
In  the  first  d^ree,  and  appeals.  AflBlnned. 

In  the  oiganlEatloo  of  the  Jury  the  defend- 
ant reserved  an  exception  to  the  mllng  of  the 
court  holding  that  the  Juror  Plppeu  was  quali- 
fied. The  facts  relating  to  tblB  ruling  are 
sufficiently  shown  in  the  opinion. 

On  the  trial  of  the  case,  it  was  shown  that 
Bert  Hollingsworth  was  shot  and  killed  by 
William  Ragsdale  in  Greene  connty,  Ala.,  on 
Saturday  aftemocm.  October  5, 1901;  that  tbe 
killing  occmrred  In  a  pasture  owned  by  one 
Cbas.  B.  Plppen,  where  there  was  a  baseball 
sronnd;  that  on  the  Saturday  afternoon  <tf  the 
killing  several  persons,  including  Bert  Hol- 
lingsworth and  his  brother,  Claude  Hollings- 
worth, bad  assembled  at  said  pasture  for  tbe 
purpose  of  playing  ball  in  accordance  with 
tbelr  custom;  that  while  the  persons  so  as- 
sembled were  engaged  In  playing  ball,  tbe  de- 
fendant Bagsdale  and  Thad  Gibson  rode  Inside 
of  the  pastiire,  through  the  gate,  hitched  their 
horses,  and  then  went  up  to  where  the  ball 
game  was  going  on;  that  Ragsdale  Immedi- 
ately walked  over  to  where  Bert  Boilings* 
worth  was  standing  and  In  an  angry  manner 
said  to  him:  "You  said  that  you  wanted  to  see 
me;  you  can  see  me  now  all  that  you  want 
to,**  or  words  to  that  effect;  that  immediately 
Bert  Hollingsworth  left  the  defendant  Rags- 
dale and  went  in  the  direction  of  tbe  pitcher's 
box  (some  of  the  witnesses  testifying  that 
Bert  said  "I  do  not  want  to  see  you,"  or  words 
to  that  effect);  that  as  Hollingsworth  walked 
off  he  was  In  bis  stocking  feet  and  In  his  shirt 
sleeves;  that  the  defendant  Ragsdale  Immedi- 
ately followed  Bert  Hollingsworth,  cursing 
him,  and  about  the  time  Hollingsworth  reach- 
ed the  pitcher's  l>ox,  they  clinched,  and  Rags- 
dale puHed  bis  pistol  and  flred  upou  Bert 
Hollingsworth,  who  fell  and  died  Immediately. 

The  evidence  for  tbe  defendant  tended  to 
show  that  after  reaching  the  pitcher's  box, 
Bert  Hollingsworth  grabbed  the  defendant  by 
the  throat,  and  struck  him  In  the  face  with 
something  hard,  which  tbe  defendant  took  to 
be  a  knife,  and  thereupon  the  defendant  fired. 

The  court  at  tbe  request  of  the  plaintiff, 
^ve  to  the  Jory  the  following  written  char- 
(les:  "(11  The  court  charges  the  Jury  that  If 
they  believe  beyond  a  reasonable  doubt,  from 
the  evidence,  that  the  defendant  Ragsdale,  and 
tbe  deceased  Hollingsworth  bad  had  some 
trouble  a  few  days  before  the  homicide,  and 
ttmt  when  he,  Ragsdale,  on  the  day  of  the 
homicide  came  to  where  the  deceased  Hollings- 
worth was  standing  at  the  'new  home  base' 
he  stepped  up  in  front  of  the  deceased,  and 
In  an  angry  manner  said  to  him  'You  said  you 
wanted  to  see  me;  now  yon  can  see  me,'  and 
the  jm7  should  further  find,  from  the  evidence 


beyond  a  reasonable  doubt  that  tbe  deceased 
left  the  place  and  went  to  the  pitcher's  stand, 
some  60  or  65  feet  away,  and  the  defendant 
followed  the  deceased  to  that  place,  and  they 
there  became  Involved  In  a  difBculty,  and  the 
defendant  killed  deceased,  then  he  cannot  set 
up  self-defense  In  this  case.  (2)  Tbe  court 
charges  the  Jury  that  to  make  the  plea  of  self- 
defense  available,  the  defendant  must  be  with- 
out fault  If  he  was  himself  the  aggreraor,  be 
cannot  Invoke  the  doctrine  of  self-defense, 
even  If  the  deceased  struck  him,  and  whether 
the  necessity  to  take  the  life  of  the  deceased 
was  real  or  only  apparent.  If  brought  about 
by  design,  contrivance  or  fault  of  the  defend- 
ant, he  cannot  be  excused  on  the  pica  of  self- 
defense.  'Deliberate'  and  *premedltated' 
as  those  -words  are  used  in  the  statute,  mean 
only  this:  that  the  slayer  must  Intend  before 
the  blow  Is  delivered,  thougt  It  be  for  only  an 
Instant  of  time  before,  that  he  will  strike  at 
the  time  he  does  strike,  and  that  death  will 
be  the  result  of  the  blow,  or  In  other  words. 
If  the  slayer  had  any  time  to  think,  before  the 
act,  however  short  such  time  may  have  been, 
even  a  single  moment,  and  did  think,  and  he 
struck  the  blow  as  a  result  of  an  fntenflon  to 
kHI,  produced  by  this  even  momentary  opera- 
tion of  the  mind,  and  death  ensned,  that 
would  be  a  ddlberate  and  premeditated  kllUng 
within  the  meaning  of  the  statute  defining 
murder  In  the  first  degree."  The  defendant 
separately  excepted  to  the  giving  of  each  of 
these  charges,  and  also  separately  excepted  to 
the  court's  refusal  to  give  each  of  the  follow- 
ing charges  requested  by  him:  "(9)  The  court 
charges  the  Jury  that  If  they  believe  the  evi- 
dence In  this  case  beyond  a  reasonable  doubt, 
then  they  cannot  convict  the  defendant  of  mur- 
der In  the  second  degree."  "(11)  The  court 
charges  the  Jury  that  If  they  believe  the  evi- 
dence In  this  case  beyond  a  reasonable  dou'bt, 
then  tbey  cannot  find  tbe  defendant  guilty  of 
murder  In  the  first  degree."  "(25)  The  court 
efaat^es  the  ^ry  that  you  find  the  defendant 
not  guilty,  unless  tbe  evidence  against  him 
should  be  BOch  as  to  exclude  to  a  moral  cer- 
tainty every  hypothesis  but  that  of  his  guilt 
of  the  offense  imputed  to  blm."  "(30)  The 
court  charges  the  Jury  that  If  yon  believe  the 
evidence  In  this  case  beyond  a  reasonable 
doubt,  then  you  cannot  convict  the  defendant 
of  any  higher  degree  of  homicide  than  man- 
Blnughter  In  the  second  degree.  (31)  The  court 
charges  tbe  Jury  that  If  you  believe  the  €rv^ 
dence  In  this  case  beyond  a  reasonable  doubt, 
then'  you  cannot  convict  the  defendant  of  any 
higher  d^ee  of  bomidde  than  manslaughter 
In  the  first  degree." 

3.  P.  McQueen  and  Harwood  &  McKinley, 
for  appellant  Ghas.  G.  Browne,  Atty.  Gen., 
for  the  State. 

HARALSON,  J.  Eleven  men  having  been 
selected  as  Jm-ors,  one  Plppen  was  called  and 
asked  If  he  bad  "a  fixed  opinion  as  to  the  guUt 
or  innocence  of  defendant  which  would  bias 
hl8  vcrdlctt**  and  he  answered  that  he  bad. 
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Bdng  examlaed  further  by  the  conrt,  he  stat- 
ed that  be  was  not  present  at  the  difficulty  in 
which  the  deceased  was  killed,  nor  did  he 
know  anything  about  the  facta  except  from 
hearsay,  and  bad  only  heard  a  few  people 
8i)eak  of  it  In  answer  to  the  further  question 
by  the  court,  "whether  the  opinion  he  had 
would  afTect  his  verdict,  or  would  he  be  gov- 
erned entirely  by  the  evidence?"  he  replied, 
"I  would  be  governed  entirely  by  the  evidence, 
and  what  I  have  heard  would  not  aflfect  my 
verdict.'*  The  court  then  asked  him,  "Have 
you  a  fixed  opinion  as  to  the  guilt  or  Innocence 
of  defendant  that  would  bias  your  verdict?" 
to  which  he  replied,  "No,  sir.  I  will  be  gov- 
erned entirely  by  the  evidence  In  the  case." 

It  often  occurs,  when  answering  on  their 
volr  dire,  as  to  their  qualification  as  jurors,  or 
whether  subject  to  challenge  for  cause,  that 
persons  do  not  understand  the  meaning  of  the 
questions  propounded,  and  are  mistaken  In 
the  answers  they  reply.  One  may  say,  that 
he  has  not  been  a  resident  householder  or 
freeholder  of  the  county  for  the  last  12 
months;  that  he  thinks  a  conviction  should 
not  be  had  on  clrcun^tantial  evidence,  and 
that  he  has  a  fixed  opinion  as  to  the  guilt  or 
Innocence  of  the  defendant,  which  would  bias 
bis  vei-dict,  and  Is  honestly  mistaken  in  his 
replies,  as  is  often  shown  by  Ub  furUier  ex- 
amination. 

The  answers  of  the  Juror  to  the  questions 
propounded  by  the  court,  fully  show  that  be 
did  not  intend  to  say  that  he  had  a  fixed  and 
disqualifying  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,  for  he  stated,  that  he 
only  knew  of  the  case  from  hearsay;  that  be 
would  be  governed  entirely  by  the  evidence; 
that  what  he  bad  beard  would  not  influence 
bis  verdict,  and  finally  he  stated,  that  be  had 
no  fixed  opinion  that  would  bias  his  verdict. 
We  think  that  under  our  former  rullugs.  the 
court  did  not,  as  for  the  objection  raised  to 
his  competency,  err  In  holding  hhn  to  be  com- 
petent. Carson  v.  State,  50  Ala.  134;  Long 
V.  State,  86  Ala.  37,  6  South.  443;  HammU  v. 
State,  00  Ala.  577,  8  South,  380;  Arp  v.  State, 
97  Ala.  5,  12  South.  301,  19  L.  R.  A.  357,  38 
Am.  St.  Rep.  137;  CoghQl  v.  Kennedy,  119 
Ala.  641,  654.  24  South.  459. 

2.  The  witness  for  defendant,  Thad  Gibson, 
was  Indicted  Jointly  wltb  the  defendant  for 
this  homicide,  and  there  was  evidence  tending 
to  show  bis  complicity  in  It.  He  bad  testified 
that  be  went  with  the  defendant  to  the  place 
where,  and  was  present  when  defendant  slew 
the  deceased;  tliat  he  had  bis  pistol  in-  his 
bolster  or  t>elt,  but  did  not  draw  it;  that  be 
had  carried  his  pistol  that  way  for  over  a  year, 
and  It  was  his  habit  to  carry  It  wherever  he 
went,  for  some  time  prior  to  the  shooting. 

The  defendant  offered  to  prove  by  this 
witness,  that  about  18  months  before  the 
Idlllng,  one  Thomas  Buntin  was  murdered  In 
the  county,  a  few  miles  from  where  the  wit- 
ness lived;  that  witness  had  taken  an  active 
part  In  apprehending  the  slayer  of  Buntin, 
and  bad  been  warned  that  threats  had  been 


made  against  tals  life,  and  that  since  said 
warning  he  had  always  carried  his  pistoU 
for  defensive  purposes,  buckled  around  him 
in  a  scabbard,  and  that  was  the  reason  he 
bad  It  on  the  evening  that  deceased  was 
killed.  This  evidence,  on  objection  by  the 
state  to  it  for  illegality,  Irrelevancy  and  in- 
competency, the  court  would  not  allow.  The 
defendant  then  asked  the  witness  the  follow- 
ing questions:  "Had  yon  not  been  carrying 
your  pistol  In  a  scabbard  in  this  niann3r 
since  Buntin  was  killed?"  "Had  yon  not 
been  warned  since  Buntin  was  murdered 
that  your  life  was  In  danger  by  reason  of  the 
active  part  you  had  taken  in  apprehending 
the  murderer  of  Buntin,  and  was  not  that 
the  sole  reason  that  yon  had  been  in  the  hab- 
it of  carrying  a  pistol  In  this  manner?"  and 
"Were  you  that  evening  carrying  your  pistol 
In  Its  scabbard  as  was  your  habit,  after  yon 
received  the  warning  after  the  Buntin  znur* 
derT  Each  of  these  questions  were  prop- 
erly disallowed.  The  fact  that  Gibson  was 
armed  on  the  occasion  and  wore  his  pistoT 
unconcealed  In  a  belt  strapped  around  his 
waist,  was  brought  out  by  defendant  on  his 
cross-examination  of  the  state's  witness,  Pip- 
pen,  and  the  court  allowed  the  witness  to 
state,  that  on  the  evening  of  the  killing,  he 
was  not  carrying  the  pistol  for  the  purpose 
of  having  a  difficulty  with  either  of  the  Hol- 
llngsworths,— the  deceased  and  his  brother, 
Claude,— nor  was  he  carrying  it  for  the  pur- 
pose of  assisting  the  defendant  In  any  diffl- 
culty  with  them.  Aside  from  the  objection, 
that  the  questions  propounded  called  for  the 
private  and  uncommunlcated  intentions  of  the 
witness  In  wearing  his  weapon,  the  allow- 
ance of  the  evidence  would  have  been,  to  go 
outside  the  real  issues  in  the  case  and  to 
broaden  them,  by  going  into  the  varlons  rea- 
sons why  the  witness  carried  a  pIstoL  The 
defendant  had  received  the  benefit  of  the 
proof,  if  that  were  important,  that  the  wit- 
ness wore  the  weapon  unconcealed,  and  that 
he  was  not  thus  aimed  for  the  purpose  of 
engaging  in  a  difficulty  with  the  Hollln^ 
worths,  or  of  aiding  the  defendant  If  en- 
titled to  that  much,  there  was  no  error  In  not 
allowing  him  to  go  Into  the  transaction  of 
the  Buntin  homicide. 

3.  The  defendant  sought  to  prove  by  him- 
self as  a  witness,  that  on  Thursday  before 
the  killing  occurred,  deceased  threatened  bis 
life;  that  he  immediately  swore  out  a  peace 
warrant  before  a  Justice  of  the  peace,  against 
htm;  and,  by  other  witnesses,  that  they  had 
heard  deceased,  prior  to  the  day  of  the  kill- 
ing, threaten  to  take  the  life  of  defendant 
which  evidence  the  court  refused  to  allow. 

The  law  as  settled  by  this  court  is,  "that 
no  threats  previously  made  by  the  deceased, 
whether  communicated  to  the  defendant  or 
not  communicated,  are  admissible  in  trials 
for  homicide,  unless  It  appears  from  the  tes- 
timony that  at  the  time  of  the  killing,  the 
deceased  had  sought  a  conflict  with  the  ac- 
cused, or  was  making  some  demonstration. 
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or  overt  act  of  attack,  towards  the  accom- 
plishment of  perpetration  of  snch  threats. 
*  *  *  In  other  words,  the  circumstances 
In  evidence  mast  properly  raise  a  case  of 
self-defense"  (Roberts  v.  State,  68  Ala.  164; 
Green  v.  State,  60  Ala.  7);  that  where  the 
defendant  Is  ^own  to  have  been  the  a^ 
pressor,  threats  prevlonsly  made  by  deceased 
a^inst  defendant,  cannot  excuse  or  exten- 
uate bis  assault,  and  that  parties  cannot, 
under  the  pretext  of  self-defense,  bring  on  a 
difficulty,  and  shield  themselves  by  proof  of 
previous  threats  (Burke  v.  State,  71  Ala. 
377).  "He  who  provokes  a  personal  rencoun- 
ter. In  any  case,  thereby  disables  himself 
from  relying  on  the  plea  of  self-defense  In 
justification  of  a  blow  he  struck  during  the 
rencounter."  Soogglns  v.  State.  120  Ala.  369, 
25  South.  180,  and  authorities  there  cited. 

The  evidence  on  the  part  of  the  state,  as 
well  as  that  by  the  defendant,  shows  with- 
out conflict,  that  defendant  was  the  aggres- 
sor and  brought  about  tbe  rencounter  In 
which  be  slew  the  deceased.  The  proposed 
proof  about  threats  of  deceased,  and  the 
peace  warrant  he  had  sued  out  against  him 
was,  therefore,  Irrelevant  and  inadmissible, 
and  the  court  did  not  err  In  disallowing  It. 
Nor  was  there  error  in  not  allowing  defend- 
ant, as  a  witness  for  himself,  against  the 
state's  objection  for  illegality,  irrelevancy 
and  immateriality,  to  answer  the  question, 
"whether  or  not  you  were  carrying  your 
pistol  after  Bert  HoIIlngsworth  threatened  to 
take  your  life  at  Eastman's  mill?"— which 
was  some,  two  or  three  days  before  the  de- 
ceased was  killed.  That  fact.  If  true,  In  no 
way  Justified  the  fatal  asaanlt  on  the  de- 
ceased. 

4.  The  court  was  requested  by  defendant 
to  give  its  general  charge  in  writing,  which 
it  did.  This  charge,  as  to  the  law  of  the 
case,  is  a  stlbstantial  copy  of  the  charge  of 
the  same  Judge  in  the  case  of  Qreen  v.  State, 
&8  Ala.  14.  18  South.  482;  and  which  yraa 
there  declared  to  be  correct  The  defendant 
excepted  to  this  charge  as  a  whole.  This 
exception  could  not  be  sustained,  unless  the 
entire  charge  was  erroneous,  which  is  not 
tbe  case. 

The  venue  of  the  crime  was  fuUy  proved, 
without  conflict,  and  Is  undisputed,  and  no 
instruction  was  given,  refused  or  requested 
as  to  the  same.  "Without  a  decision  by  the 
circuit  court,  made  the  subject  of  an  excep- 
tion, and  involving  an  inquiry  into  tbe  suffi- 
ciency of  the  evidence,  this  court  will  not 
Interfere."  Hubbard  v.  State,  72  Ala.  164; 
Clarke  v.  State,  78  Ala.  477,  &6  Am.  Rep.  46. 
EJven  a  charge  given  at  tbe  request  of  the 
state,  which  ignores  proof  of  venue,  fully 
established,  Is  not  erroneous  on  that  account 
Smith  V.  SUte,  118  Ala.  118,  24  South.  55.  It 
is  only  when  there  has  been  no  proof  of  ven- 
ue, that  a  charge  which  ignores  venue  is  er- 
roneous. ■  Cases  cited  on  brief  of  counsel  for 
defendant  appear  to  be  of  that  class. 

The  defendant  excepted  '*8eparat^  and 


1  severally  to  each  portion  of  said  written 
I  charge  that  has  been  marked  with  brackets 
I  In  pencil  on  the  margin  of  said  original 
I  charge,"  and  "to  each  portion  or  part  of  said 
;  written  charge  whldi  was  marked  by  quota- 
tion marks  in  pencil  on  tbe  margin  and  in 
the  body  of  said  written  charge." 

nils  charge  as  set  out  In  the  transcript 
contains  no  brackets  or  quotation  marks,  to 
show  the  parts  excepted  to  by  defendant. 
Attached  to  the  transcript  is  what  purports 
to  be  a  paiwr  certified  to  this  court  by  the 
clerk  of  the  circuit  court  by  order  of  that 
court,  as  tbe  original  cliarge.  In  it,  on  in- 
spection, we  find  some  lines  on  margin  of  the 
paper,  which  are  not  brackets,  and  we  fail 
to  find  quotation  marks  In  it,  snch  as  to 
Indicate  certainly.  In  either  case,  any  part 
of  the  charge  to  which  exceptions  were  re- 
sefVed.  But  even  If  specified  portions  of 
the  charge  were  Included  within  brackets  or 
quotation  marks,  we  could  not  look  to  It  for 
the  purposes  of  ascertaining  exceptions  that 
may  have  been  reserved  to  any  part  or  parts 
of  it  We  are  shut  up,  for  such  purposes, 
to  tbe  charge  as  copied  in  the  transcript. 

It  Is  objected  to  this  charge  as  a  whole, 
that  It  falls  to  Instruct  as  to  manslaughter 
in  the  second  degree.  This  objection  is  nn>- 
availing.  There  was  an  entire  absence  of 
evidence  tending  to  show  that  tbe  crime  was 
manslaughter  in  tiie  second  degree,  but  all 
the  evidence  without  conflict  or  dispute, 
showed  that  the  killing  by  defendant  was  In- 
tentional, and  his  effort  In  the  case  Is  to  jtjs- 
tify  It  on  the  score  of  self-defense.  In  sucb 
case,  the  court  was  under  no  duty,  and  in- 
deed It  would  have  been  Improper,  to  charge 
the  Jury  as  to  Involuntary  manslaughter. 
O>mpton  V.  State,  110  Ala.  35,  20  South.  119; 
Plerson  v.  State,  99  Ala.  153,  13  South.  660; 
De  Arman  v.  State,  71  Ala.  351. 

Nor  was  there  error,  of  which  defendant 
can  complain,  in  that  part  of  the  general 
charge  as  to  the  bnrdeai  of  proof,  which  stat- 
ed, that  "In  this  case,  the  killing  is  not  de- 
nied, nor  is  it  denied  that  it  was  done  Inten- 
tionally with  a  deadly  weapon,  and  the  law 
puts  upon  the  defendant  the  burden  of  re- 
butting the  presumption  of  malice,  unless 
the  facts  and  circumstances  of  tbe  killing 
rebut  this  presumption.  (In  this  case,  tbe 
burden  is  upon  tbe  defendant  to  reasonably 
satisfy  your  minds  that  he  acted  in  self-de- 
fense, unless  tbe  evidence  which  proves  the 
homicide,  proves  also  the  excuse  or  Justlfica* 
tion.") 

Tbe  latter  part  of  this  charge,  which  for 
convenient  reference  we  have  placed  within 
parentheses,  according  to  onr  later  adjudica- 
tions is  subject  to  the  vice  of  placing  too 
great  a  burden  on  defendant  In  establishing 
a  plea  of  self-defense.  A  defendant  Is  re- 
quired to  do  no  more  for  his  acquittal,  than 
raise  a  reasonable  doubt  of  his  guilt  Hen- 
son  V.  State,  112  Ala.  41,  46,  21  South.  79. 
But,  this  was  error  without  injury,  since  the 
evidence  shows  without  conflict  that  the  de- 
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fendant  was  tbe  Afgpeaaor  and  cannot  aet  up 
the  plea  of  s^-defenae.  Scogglna  t.  State. 

0.  Tba  chargeB  rcQtuated  by  and  given  for 
tbe  state,  numbered  1,  2  and  3,  reap?cdvely, 
were^  under  tbe  evldeoce  In  the  case,  free 
from  error. 

Tbe  defendant  requested  59  written  char- 
ges, 54  of  whicb  were  given  and  5  refused. 
Tboae  girea  cover  every  pbase  of  the  case, 
and  were  aa  favoirable  to  defendant  as  be 
could  require,  and,  In  some  Instances,  more 
so.  Those  marked  respectively  8,  U,  25.  30 
and  31,  were  bad  and  properly  refused. 

Let  the  judgment  below  be  aihnued.  AS- 
finned. 


JESSE  FRENCH  PIANO  &  ORGAN  CO. 

et  al.  V.  FORBES  et  al. 
(Supreme  Court  of  Alabama.    June  28.  1902.) 
INJUNCTION— ACTION    ON  BOND— WHEN  AC- 
CRUBD— ATTORNBTS'  FEES  ON  APPEAL 
—EVIDENCE— INSTRUCTIONS. 

1.  Attorneys'  fees  incurred  in  resisting  an  ef- 
fort to  have  decree  dissolving  an  injunction  set 
aside  are  recoverable  on  the  injunction  bond. 

2.  Under  Code,  8  7^  providing  that,  upon 
^plication  for  a  prelioiinary  injunction,  tbe 
complaiuaut  sball  give  a  bond  "to  pay  all 
damac*'^  And  coats  which  any  person  may  sus- 
tain by  the  suing  out  of  such  iujunction,  if  the 
same  is  dissolved,"  on-  the  dissolution,  and  fail- 
ure to  pay  all  damages  and  costs  sustained,  a 
right  of  action  on  the  bond  at  once  accrues, 
and  fs  not  postponed  until  after  a  final  bear- 
ing on  the  merits, 

3.  In  an  action  on  an  injunctioD  bond  for 
attorneys'  fees,  the  fact  that  one  of  plaintifEs' 
witnesses  ba»ed  his  opinion  in  part,  as  to  the 
value  of  the  services  rendered,  on  what  he  had 
been  told  by  one  of  plaintifb*  attorneys  In  the 
injonction  suit,  did  not  make  the  giving  of  an 
affirmative  charge  for  plaintiffs  erronconn. 

4.  In  an  action  on  an  injunction  bond  for  at- 
tombs'  fees,  a  charge  that  the  opinions  of  wit- 
nesses in  reference  to  the  fees,  in  so  far  as 
they  were  based  on  what  they  were  told  by  H. 
and  others,  cannot  be  regarded,  was  jiroperly 
refused,  as  tbe  bill  of  exceptions  shows  that 
the  opinion  of  only  one  witness  was  based  in 
part  on  what  H.  told  Iiim,  and  only  H.,  and  not 
other  persons. 

5.  In  an  action  on  an  injunction  bond  for 
attorneys'  foen.  a  charge  that  plaintiff  must 
make  out  his  case  by  competent  evidence,  and, 
if  there  is  not  such  evidence  without  an  ele- 
ment of  iiiircrtninty  Iherpin  which  the  jury  can- 
not solve,  tliey  must  find  for  defcudnnts,  was 

Sroperly  refused,  as  It  required  a  verdict  for 
efendant»  if  there  was  an  eiemeut  of  un- 
certainty in  the  evidence  which  tJiey  could  not 
solve,  tnniish  they  mitrht  otherwise  be  satisfied 
of  pinintifl's  rinht  to  recover. 

6.  The  t-linrjie  wiia  also  faulty  becanse  it  re- 
quired plaintiffs  to  show  to  the  jury,  by  "com- 
jieteiit  eviilcn<'e,"  the  rcnsounblp  amount  of 
the  fees,  when  thpre  wav  incompptent  evidence 
in  the  case,  without  objection  from  defendants, 
tending  to  show  what  such  reasonable  amount 
was, 

Tyson,  >T..  dissenting. 

Appeal  from  city  court  of  Montgomery; 
D.  Rayre.  Judge. 

Action  by  B,  £.  Forbes  and  another 
against  tbe  Jesse  French  Flano  &  Organ 
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Company  and  another  on  an  InJunctUm  ImhuL 
From  a  Judgment  for  i^lntifDi,  defendants 
appeal  Affirmed. 

Tbe  plaintiffs  proved  the  allegattons  of 
tbe  complaint  as  to  the  institution  of  the  suit 
In  einilty  meutione*!,  the  giving  of  the  in- 
junction bond,  its  dissolution  by  the  JudR^' 
of  tbe  city  court,  and  tbe  appeal  to  the  su- 
preme court  by  the  complainants,  but  with- 
out reinstatement  of  the  Injunction  pcDdint; 
the.  api>eel  and  tbe  alHrmance  in  tbe  Bn- 
preme  court;  and  defendants  proved  that  tbe 
same  cause  bad  afterwards  been  heartl  on 
tbe  merits  in  the  said  city  court,  and  tbnt  tbe 
bill  liad  been  dismissed,  and  that  an  appeal 
had  been  duly  taken  to  the  supreme  court  in 
said  cause,  and  was  then  pending  at  tbe 
time  of  the  trial  of  this  cause,  but  said  ap- 
peal was  taken  after  the  commencement  of 
this  suit  Tbe  plaintiffs  aleo  proved  tbut 
they  employed  counsel  to  have  tbe  said  in- 
junction dissolved  and  to  attend  to  the  cti»f 
tbroughout  but  did  not  agree  on  any  partic- 
ular fee,  but  only  to  pay  them  a  reasonabl:? 
fee  for  their  services  in  the  case,  and  it  -was 
admitted'  In  open  court,  as  evidence,  that  no 
part  of  tbe  fee  bad  been  actually  paid  tu 
their  attorneys.  Tbe  following  recital  as  to 
the  evidence  relating  to  tbe  services  of  |daiu- 
tlffs'  counsel  is  contained  In  the  bill  of  ex- 
ceptions: "There  was  evidence  tending  to 
show  that  tbe  services  of  plaintiffs'  couasel 
In  tbe  lower  court  and  the  supreme  court  in 
said  Injunction  suit  and  pertalDiug  to  tbe 
injunction,  were  reasonably  worth  tbe  foe 
sned  for  In  tlie  complaint,  but  one  of  tbe  at- 
torneys, testifying  as  to  the  value  of  such 
service,  stated  that  be  made  his  estimate  up- 
on what  work  the  record  disclosed  as  hav- 
ing been  done,  Including  tbe  opinion  of  the 
supreme  court,  and  upon  what  Mr.  Hollo- 
way  told  bim  bad  been  done;  Mr.  Holloway 
being  one  of  tbe  attorneys  doing  the  work, 
and  who  was  not  examined  as  a  witnen*.*' 
The  court,  at  tbe  request  of  tbe  plaintiffs, 
among  other  charges  gave  to  the  Jury  tbe 
following  written  charge:  "If  the  jury  be- 
lieve tbe  evidence  in  this  case,  they  must 
find  for  tbe  plaintiffs."  The  defendants  sep- 
arately excepted  to  tbe  giving  of  tbla  charge, 
and  also  separatjly  excepted  to  tbe  court's 
refusal  to  give  each  of  the  following  charges 
requested  by  them:  "(1)  That  the  plaintiffs 
cannot  recover  in  this  case  pending  an  ap- 
peal to  the  Buiireme  court."  "(3)  That  the 
opinions  of  wittiess^s  in  reference  to  attoi^ 
neys'  foes.  In  so  far  as  they  are  based  on 
what  tbey  were  told  by  the  Messrs.  Holloway 
or  other  persons  not  examined  as  witnesses, 
cannot  be  regarded,  and.  If  It  Is  not  shown 
to  what  extent  what  was  thus  told  said  wit- 
nesses Influenced  or  affected  tbe  oiitnion  of 
mid  witnesses,  then  the  entire  opinion  of 
such  witnesses  must  be  dlt^egarded.  (4) 
That  tlie  plaintiff  must  make  out  his  case  as 
to  all  points,  and  to  show  to  the  jnry  by  com- 
petent evidence  the  reasonable  amount  of  tlie 
charges  aou^t  to  bft  snfoceed  agahnt  tbe 
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def  endABl;  aad.  12  tbqre  la  not  sncb  erldeiice 
witiMut  an  elament  ot  uncertainty  therein 
which  the  J1H7  cannot  aoilve,  they  must  find 
for  the  defeodanta  «a  tQ  uch  matters."  "(6) 
Tbat  tbe  defendants  4re  not  liable  for  the 
value  of  the  attorneys'  fees  tw  swrlces  In 
the  sQiKem^  court  In  this  case.  (7)  That  If 
the  ylalnUff  contracted  with  his  a^meys'.to 
pay  them  a  reasonable  attorneys'  fee  for  the 
whole  case,  and  that  service  has  not  been 
completed,  the  plaintiff  cannot  recover  on  a 
ijuantum  vaiebat  Qr  memlt  for  part  of  the 
services  involved  in  the  whole  service  with- 
out at  least  showing,  to  the  reasonable  sat- 
isfaction of  the  jury,  the  proportion  of  the 
value  of  the  service  proposed  to  be  recovered 
to  the  whole  service.  (8)  That  If  the  fee  to 
attorneys  Is  not  established  in  amount  by 
agreement  with  them,  or  a  liability  for  a 
specific  amount  la  shown,  the  plaintiff  can- 
not  recorec  in  this  case  for  such  attiuwys* 
fees  upon  a  quantum  meruit  or  valebat  for 
part  of  such  fees,  If  It  appears  that  there  Is 
ao  agreement;  for  the  entire  fee  Is  shown, 
and  the  ratio  oJ!  tbe  qtedal  services  to  the 
whole  is  not  shown.  (&)  If  tbe  Jury  believe 
the  evidence,  Uiey  will  find  for  die  defend- 
ant." There  were  verdict  and  Judgmrat  for 
the  plaintiffs,  assessing  thels  damages  at 
$200.  D^endants  appeal,  and  assign  as  »- 
ror  the  several  rulings  of  tiie  trial  court  to 
which  exceptions  were  reserved. 

Onnter  &  Ounter,  for  ai^Uants.  HoUo- 
way  &  Holloway  and  Wm.  L.  Martin,  for  ap- 
pellees. 

DOWDBLL.  J.  This  Is  a  suit  on  aa  in- 
junction bond  after  dissolution  of  the  injunc- 
tion, to  recover  damages  resulting  from  the 
suing  out  of  the  writ  The  damages  recov- 
erable In  an  action  tor  breach  of  an  injunc- 
tion bond  most  be  such  as  are  the  natural 
and  proxUoate  result  of  the  Issuance  of  the 
writ  That  attorneys*  fees  hkcorred  in  pro- 
curing the  dissolution  of  the  injunction  are 
sncb  damages  la  not  now  to  be  questioned. 
The  measure  of  such  damage  Is  the  fair  and 
reasonable  value  of  the  services  rendered  in 
procuring  the  dissolution  of  tbe  Injunction, 
and  this  without  reference  to  the  ratio  the 
value  of  such  services  might  bear  to  the 
value  of  services  rendered  throughout  tbe 
entire  case  In  which  the  Injunction  Is  ob- 
tained, but  not  to  exceed  what  the  fdalntifl 
'  has  contracted  to  pay  In  case  the  compen- 
sation has  been  agreed  on  and  fixed  betweoi 
the  plaintiff  and  his  attorney.  The  prlce^ 
however,  fixed  by  contract  between  the  plain* 
tiff  and  attorney  is  not  the  measure  of  de- 
fendant's liability,  since  tbe  plaintiff  and  at- 
torney cannot  by  their  contract  place  a  lia- 
bility on  the  defendant  beyond  and  In  excess 
of  what  would  be  fair  and  reasonable  com- 
pensation for  the  services  actually  rendered. 
In  the  Injunction  suit,  an  appeal  was  taken 
by  the  defendants  from  the  decree  of  the 
chanceUM  dissolving  the  injunction,  and  It 


is  BOW  contonded,  by  appellants  here,  that 
there  can  be  no  recovery,  in  a  snit  on  the 
injunction  bond,  for  attorneys'  fees  Incurred 
by  the  plaintiffs  on  such  appeal.  The  pur- 
pose of  the  appeal  was  to  review  and  re- 
verse the  decree  dissolving  tbe  injunction, 
and  the  reversal  ot  the  decree  would  neces- 
sarily r^nstate  the  injunction.  Attorneys' 
fees  incurred  In  resisting  tbe  ^ort  to  have 
the  decree  of  dissolutton  set  aside  are  as 
much  the  natural  and  proximate  result  of 
the  Issuance  of  the  writ  as  are  the  fees  In- 
curred In  procuring  the  dissolution  In  the 
first  liutance.  There  Is  no  merit  in  the  ar- 
gument of  counsel  that  attorneys'  fees  for  re- 
sisting an  applicatlcm  for  an  injunction  might 
as  reasonably  be  claimed  as  damages  lo  tbe 
snlt  aa  fees  Incurred  after  decree  of  dls- 
aolutioa,  on  the  appeal  from  such  decree. 
Fees  Incurred  in  resisting  an  application  t<x 
the  injunction  cannot  possibly  be  damages 
resulting  from  the  iss nance  of  the  vrrit  Tbe 
bond  sned  on  contracts  to  pay  damages  caus- 
ed by  the  Issuance  of  the  writ,  and  sudi  as 
are  the  natural  and  proximate  consequence 
of  its  Issuance,  and  not  antecedent  damages. 
It  is  insisted  that  what  was  said  In  Boiling 
V.  Tate,  66  Ala.  417,  30  Am.  Rep,  6,  in  this 
oonnectloD.  is  dictum,  and  should  be  depart- 
ed from.  We  ai^rove  of  the  reasoning  em- 
ployed In  that  case,  and  now  sanction  as  the 
law  what  Is  Insisted  by  counsel  was  dictum. 
Boiling  V.  Tate,  06  Ala.  417,  30  Am.  Rep.  5; 
Jackson  v.  MlUspaugb.  100  Ala.  28B,  14 
South.  44;  Ckx^  v.  Hame%  88  Ala.  280^  8 
South.  341. 

A  preliminary  Injunction,  commonly  spoken 
of  as  a  "temporary  Injunction,"  Is  granted 
pending  a  hearing  on  the  merits,  and  only 
■Mpon  tbe  complainant's  entering  Into  bond, 
with  sore^,  conditioned  and  payable  as  re- 
quired by  law.  The  statute  prescribes  the 
condition;  and  that  condition  la  *'to  pay  all 
damages  and  costi  which  any  person  may 
snetahi  by  the  suing  out  of  such  injunction. 
If  tbe  same  Is  dissolved."  Code,  8  788.  The 
writ  is  obtained  upon  an  ez  parte  hearing,  and 
the  bond  Is  required  as  a  protection  against 
the  abuse  of  this  extraordinary  process,  and 
to  prevent  oppression  by  Its  use.  It  Is  differ- 
ent from  a  permanent  Injunction  In  that  It  Is 
preliminary  to  a  hearing  on  tbe  m^ts,  and 
by  ao  means  dependent  on  such  hearing.  A 
permanent  injunction  may  be  bad  on  final 
bearing  on  the  merits  without  tbe  requirement 
of  a  bond;  a  prelimhiary  Injunction  cannot 
Tlie  bond  Is  the  contract  of  the  party  execut- 
ing It;  the  statute  prescribes  Its  terms  and 
conditions;  and  tbe  right  of  action  arises  Im- 
mediately upon  the  breach  of  Hs  conditions. 
The  promise  Is  to  pay  all  damages  and  costs 
If  tbe  Injunction  Is  dissolved.  The  'failure  to 
pay  all  damages  and  costs  sustained  by  the 
suing  out  of  tbe  writ,  after  tbe  same  has 
been  dissolved,  la  a  breach  of  the  bond,  and 
there  Is  nothing  in  the  statute  nor  In  the  bond 
which  postpones  the  right  of  action  until  after 
a  final  hearing  on  the  merits.  There  are  cases 
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to  be  fooDd  Thicta  bold  that  there  can  be  no 
asBessment  of  damages  for  suing  out  the  writ 
ontU  upon  a  final  hearing  of  the  cause  In 
which  the  writ  Issued.  We  apprehend  that 
these  cases,  howevrar,  are  based  upon  a  statute 
different  from  ours,  or  upon  a  bond  dlffer- 
ti^  in  condition  from  the  one  here  sued  on. 
In  2  High,  InJ.  (3d  Ed.)  i  1640,  It  Is  said: 
"The  general  rule  la  tbat  upon  the  dlssolti- 
tlon  of  an  Injunction,  and  failure  on  the  part 
of  the  obligors  to  comply  with  the  conditions 
of  the  bond,  a  right  of  action  at  once  accrue. 
Nor  is  it  necessary  that  the  obligee  should 
first  sue  out  an  execution  upon  the  decree  dis- 
solving the  injunction,  before  instituting  pro- 
ceedings at  law  for  a  recovery  upon  the  bond, 
but  he  may  proceed  immediately  upon  the  dis- 
solution. But  If  the  bond  is  conditioned  for 
the  payment  of  such  damages  as  may  be  sus- 
tained if  the  court  shall  finally  decide  that 
plaintiffs  were  not  entitled  to  the  Injunction, 
no  right  of  action  accrues  until  the  final  de- 
termination of  the  suit,  and  the  statute  <^ 
limitations  does  not  bej^n  to  run  upon  the 
bond  until  that  time."  This  author  states  that 
it  has  been  held,  however,  that  no  right  of 
action  at  law  can  be  maintained  on  the  bond 
until  the  final  determination  of  the  cause  In 
which  the  Injunction  Issued,  citing  Gray  v. 
Vein,  8S  Md.  169,  and  Penny  v.  Holberg,  58 
Mtsa.  667;  but  the  general  rule  is  otherwise, 
as  above  stated. , 

The  evidence  In  the  case  supported  the 
averments  of  the  complaint,— and  that,  too,  as 
shown  by  the  bill  of  exceptions,— without  con- 
filct.  The  fact  that  one  of  the  witnesses  who 
testified  In  behalf  of  the  plaintiffs,  as  to  the 
value  of  the  legal  services  rendered  in  pro- 
curing the  dissolution  of  the  Injunction,  b&sei 
his  opinion  in  part  on  what  had  been  told 
him  by  one  of  the  attorneys  of  the  plain- 
tiffs In  the  injunction  suit,  as  to  the  amount 
of  service  performed,  raised  up  no  conflict  In 
the  evidence.  This  evidence  was  admitted 
without  objection  from  the  defendant,  and  the 
fact  that  it  was  In  along  with  other  evidence 
that  showed  the  value  of  the  services  rendered 
In  no  wise  affected  the  probative  force  of  such 
other  evidence,  or  furnished  any  reason  for  not 
giving  the  afflrmatlTe  charge  requested  by  the 
plaintiffs. 

Charge  3  requested  by  the  defendants  as- 
sumes that  the  opinions  of  witnesses  were 
based  upon  what  was  told  them  by  Messrs. 
Holloway  and  other  persona,  when  the  bill  of 
exceptions  shows  that  the  opinion  of  only  one 
witness,  as  to  the  value  of  the  service  ren- 
dered, was  based  In  part  on  wbat  Mr.  Hollo- 
way  told  the  witness,  and  only  Mr.  Holloway, 
and  not  other  persons.  The  cbarge  in  this  re- 
spect was  abstract,  and  for  ttiat  reason,  if  no 
other,  was  properly  refused. 

Charge  4  requires  the  Jury  to  return  a  ver- 
dict for  the  defendants  If  there  be  an  ele- 
ment of  uncertainty  in  the  evidence  which 
they  cannot  solve,  notwithstanding  the  Jury 
might  otherwise  be  satiHfied,  from  the  evi- 
dence, at  the  plaintiffs'  right  to  recover.  The 


charge  Is  als3  faulty  In  that  ft  requires  the 
plaintiffs  "to  show  to  the  Jury  by  competent 
evidence  the  reasonable  amount  of  the  char- 
ges,"  etc.,  when  there  was  Incompetent  evi- 
dence In  the  case,  without  objection  fnnn  the 
defendants,  which  tended  to  show  such  rea- 
sqoable  amount  of  the  charges,  etc.  Wbat  we 
have  already  said  In  the  foregoing  oplnloii, 
upon  the  questions  Involved,  disposes  ct  the 
remainii^  charges  requested  by  tbe  defend- 
ants, and  wbieb  were  refused  by  tbe  coort 

We  find  no  error  In  tbe  record,  and  the  Judg- 
ment is  afilrmed. 

TYSON,  J.  (dissenting).  The  point  of  my 
dissent  goes  to  the  proposition  laid  down  Id 
the  opinion  that  an  action  may  be  maintained 
upon  aq  Injunction  bond  immediately  upon  the 
rendition  of  an  interlocutcry  dea«e  dissolving 
it,  notwithstanding  the  bill  may  be  retained, 
and  i^n  final  hearing  the  injunction  rdn- 
stated.  Just  how  this  conclusion  Is  to  be  rec- 
onciled with  the  proposition  dedded.  tbat  at- 
torneys' fees  Incurred  In  resisttog  the  effort 
to  reinstate  the  Injunction  by  appeal  to  this 
court  are  recoverable  In  a  suit  upon  the  bond, 
I  confess  my  Inability  to  see.  For,  If  the  right 
of  action  arose  for  a  breach  <tt  the  bond  im- 
mediately upon  the  rendition  of  the  decree  dis- 
solving the  injunction,  I  am  miable  to  com- 
iv^end  how  Qamages  subsequentiy  arl^g; 
can  be  recovered.  Indeed,  two  of  tbe  cases 
cited  to  support  the  ccmcluslon  that  coonsel 
fees  incurred  In  resisting  the  effort  tn  thte 
court,  to  reverse  the  Interlocutory  decree  dis- 
solving the  injunction,  are  recoverable,  point- 
edly sustain  the  proposition  I  contend  for,— 
tbat,  until  a  final  determination  of  tbe  cause 
In  which  the  writ  of  Injunction  Is  sued  out,  no 
suit  can  be  maintained  upon  the  bond. 

In  Boiling  T.  Tate  It  is  said:  "Injunctions 
restrain  action,  and  the  maintenance  or  breadi 
of  the  bond  depends  on  the  success  or  failure 
of  the  suit  or  litigation  In  aid  of  whlcli  it 
is  obtained.  If  the  injunction  Is  made  pe^ 
petual,  tlie  defendant  has  sustained  no  ies^l 
damages." 

In  Jackson  v.  Mlllspaugh,  tbe  point  pre- 
sented to  this  court  for  decision  was  whether 
counsel  fees  incurred  by  Mlllspaugh  and  his 
associates  (the  parties  enjoined)  in  resisting 
a  reinstatement  of  the  Injunction  by  the  trial 
court,  which  had  been  dissolved  upon  the  'de- 
nials in  their  answers,  were  recoverable  dam- 
ages upon  the  injunction  bond.  Bpeakhig  to 
tills  point  for  the  court,  Stone,  C.  J.,  said: 
"The  necessity  for  getting  rid  of  the  tempo- 
rary injunction  did  not  end  the^trouble.  If 
dissolved  on  motion,  and  afterwards  reinstat- 
ed on  proof,  this  would  have  left  MUlspaugb 
and  his  associates  equally  without  right  to  re- 
cover, to  the  extent  relief  should  be  obtahied 
under  the  bill.  So,  the  expense  the  Injunc- 
tion imposed  on  them  was  not  limited  to  get- 
ting relief  from  the  temporary  Injunction.  It 
extended  farther,  and  embraced  all  the  outlax 
that  would  become  necessary  to  prevent  a  re- 
instatement of  the  Injunction.** 
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The  other  case  cited,  of  Cooper  t.  Hames, 
ts  silent  on  this  point  Thus  we  see  these 
qnotations,  taken  from  the  cases  relied  upon 
as  anth(»lty  for  allowing  a  recovery  of  couo- 
sel  fees  for  services  rendered  In  this  court  In 
reelstli^  a  reinstatement  of  the  injunction, 
fully  and  pointedly  sustain  my  contentloa  that 
there  can  be  no  determinable  breach  of  the 
condition  of  the  bond  until  after  the  final 
hearing  of  tbe  cause.  And  thw  it  Is  made  to 
apx>ear  that  these  cases  are  approved  as  au- 
thority for  allowing  counsel  fees  Incurred  in 
this  court,  and  repudiated  as  authority  upon 
the  point  under  consideration.  And  Mr.  High 
seems  to  have  been  followed  in  preference  to 
them,  and  in  preference  to  the  overwhelming 
weight  of  authority  to  the  contrary.  And  to 
see  that  what  he  says,— <]UDted  by  Justice 
DOWDBLL  approvingly,— is  directly  in  the 
teeth  of  nearly  every  decision  of  the  other 
courts  of  this  country,  we  have  but  to  refer 
to  note  4  on  page  454,  and  note  1  on  page 
455.  of  16  Am.  &  Eng.  Bnc.  Law  (2d  Ed.}, 
-where  the  cases  are  collected.  I  have  taken 
tbe  trouble  to  examine  these  cases,  and  they 
fully  Bostain  the  text,  which  is  in  this  lan- 
guage: "As  to  the  time  when  the  right  of 
action  accrues  on  an  Injxmctlon  bond,  tbe 
weight  of  authority  Is  clearly  to  the  effect  that 
no  action  can  be  maintained  upon  a  bond,  as 
ordinarily  conditioned,  until  there  has  been 
a  final  decree  In  the  suit  In  which  tbe  Injunc- 
tion was  obtained,  and  tbe  bond  executed, 
and  that  such  right  of  action  does  not  accrue 
Immediately  upon  the  dissolution  of  the  In- 
junction, but  accrues  only  after  the  final  de- 
termination of  the  action  la  which  the  Injunc- 
tion was  obtained." 

Mr.  Spelling  in  hfs  work  on  Extraordinary 
Relief,  pointing  out  the  condition  of  the  bond 
"to  pay  defendant  all  damages  he  may  sus- 
tain by  the  iBsulog  of  tbe  Injunction."  says 
(section  957):  "As  a  general  and  practically 
universal  rule,  an  action  cannot  be  maintained 
on  an  Injonctton  bond  until  after  the  final 
determination  of  the  suit  In  which  the  bond 
was  given."  He  is  fully  sustained  by  nu- 
merous decisions  which  are  cited  by  him  In  a ' 
note.  It  will  be  observed  that  the  condition 
of  the  bond  of  which  he  is  speaking  Is  sub- 
stantially the  same  as  the  one  here  sued  on. 

The  manifest  purpose  of  requiring  the  bond 
is  to  Indemnify  the  person  enjoined  against 
loss  or  damage  by  reason  of  tbe  suing  out 
of  the  writ  of  Injunction.  If  It  Is  rightly 
sued  out,— that  is,  If  the  cause  exists  which 
entitles  the  complainant  to  the  writ,— honesty 
and  justice  denund  that  he  should  not  be 
made  to  answer  in  damages  for  asserting  that 
right.  "VVhether  tbe  cause  exists  depends  upon 
the  proofs,  which,  of  course,  cannot  be  looked 
into,  in  most  cases,  until  a  final  submission 
of  the  cause  To  permit  a  complainant  who 
has  a  Just  cause  to  t>e  mulct  In  damages  be- 
cause, forsooth,  of  the  false  denials  in  an  an- 
swer sworn  to  by  a  defendant  for  the  fraud- 
ulent porpose  of  obtaining  a  dissolution  of  the 
Injunction,  altiioiigh  i^on  a  final  bearing,  v^foa 


pleadings  and  proof,  he  (has  folly  established 
his  right  to  tbe  Injunction  in  the  first  Instance, 
and  demonstrated  that  ijie  denials  In  the  an- 
swer were  false,  would  be,  it  seems  to  me,  not 
only  to  encourage  perjury,  but  to  sanction  It, 
and  place  a  premium  upon  It  It  would  cer- 
tainly be  subversive  of  justice,  and  destructive 
of  the  object  sought  to  be  attained  by  courts. 
I  can  see  no  force  In  the  suggestion  that  a 
permanent  Injunction  may  be  had  on  a  final 
hearing  without  the  requirement  of  a  bond. 
This  Is  true.  But  where  a  preliminary  In- 
junctiott  ts  obtained,  which,  with  no  amend- 
ment of  the  bill,  upon  final  hearing  Is  made 
perpetual,  can  It  be  seriously  doubted  that  the 
permanent  injunction,  as  It  Is  called,  Is  the 
same  Injunction  that  was  first  sued  out?  I 
think  not  The  difference  between  the  two  Is 
only  In  name.  The  first  Is  called  temporary, 
because  the  order  of  the  court  directing  its 
Imnance  la  subject  to  revision  by  the  court  io 
which  tbe  cause  Is  {tending;  the  second,  per- 
petual or  permanent,  because  the  decree  ad- 
judging the  complainant's  right  to  It  Is  final 
and  conclusive  between  the  parties.  If  the 
temporary  injunction  is  finally  made  perpetual 
or  permanent,  it  ia  certainly  of  no  consequence 
whethCT  it  had  ever  been  dissolved  for  a  time, 
or  whether  It  had  been  continued  In  force 
tbroi^hout  the  entire  stage  of  the  litigation 
between  the  parties.  The  result  In  making  It 
perpetual,  is  the  same  in  each  case.  And,  In 
order  to  make  a  temporary  Injunction  per- 
petual, the  court  must  necessarily  determine 
that  the  writ  was  rightfully  Issued  in  the  first 
instance,- that  is,  for  cause  existing  at  the 
time  of  the  filing  of  the  bill,  or  for  cause  ex- 
isting at  the  time  of  Its  Issuance,  If  Issued 
after  bill  filed.  In  aid  of  preserving  or  main- 
taining rights  pending  tbe  litigation. 


OABMICHABI.  V.  MATTHEW^". 

(Supreme  Court  of  Alabama.    June  28,  1902.) 

CLBRK8  or  COURT— FEBS— FINAL  RECORD— 
BNTRISa  ON  MINUTES. 

1.  Code,  i  subsec.  9,  makes  it  the  duty 
of  clerks  of  circuit  courta  to  record,  after  tbe 
final  determination  of  any  prosecution,  all  the 
proceedings  in  relation  thereto  not  previously 
recorded  save  affidavits  for  continuance,  com- 
missions to  take  testimony,  evidence,  a&d  exe- 
cutions. By  Code,  |  4893,  the  captitoi  of  an 
Indictment  must  show  when  and  where  the 
court  was  held,  who  presided  as  judge,  the 
venire  of  the  grand  jury,  and  who  were  sum- 
moned and  Bwom  as  grand  jurors.  Code.  | 
4511,  allows  the  clerk  from  the  convict  fund 
fees  for  tiie  making  of  tiie  final  record  of  a 
coDvicdon  for  felony.  Eeld,  that  the  caption 
of  an  indictment,  being  an  inherent  part  of  It, 
which  should  be  copied  with  the  charging  part 
thereof,  the  clerk  U  entitled,  under  the  stat- 
ute, to  compensation  for  entering  the  eamp  on 
the  final  record  of  a  prosecution. 

2.  Code,  S  2012.  provide  that  the  orders, 
judgments,  and  decrees  entered  upon  the  min- 
utes of  tbe  court  are  parts  of  the  record  of  the 
causes  to  which  they  pertain,  and  need  not  be 
copied  into  the  final  record.  If  so  copied,  uo 
fee  shall  be  charged  therefor.  Held,  that  a 
clerk  Is  not  entitled,  under  the  statute,  to  cmo- 
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peaaatlon  for  eutenos  on  tkM  fiul  rscord  of  a 
conviclioo  the  order  setting  a  da?  for  txia},  the 
judKment  on  rerdict,  and  seDteoce  prooouuced; 
socn  entriee  beiog  oa  tbe  miontes  of  the  court, 
aad  oomptUMtioK  for  aoch  eatrioa  ImIus  ko- 
vided  for  hj  Act«  ISOe^,  p.  1039. 

Appeal  from  city  court  of  Montvomery; 

A.  D.  Sayre,  Jatfge. 

Mandamus  by  H.  H.  Mattliewe,  aa  clerk 
of  tbe  city  court  of  Montgomery,  to  compel 
J.  M.  Carmlchael,  as  the  president  of  the 
board  of  Inspectors  of  convicts,  to  request 
the  auditor  to  draw  his  warrant  on  the  state 
treasurer  In  favor  of  petitioner.  From  an 
order  granting  a  peremptory  writ,  respond- 
CDt  appeals.  Reversed. 

It  W8»  avemid  In  said  petition  that  od 
January  27,  lOOZ,  one  George  Scott  was  duly 
convicted  for  mmdw  In  the  first  degree  and 
sentenced  to  tbe  penitentiary  for  Ufa;  tliat 
said  sentence  was  In  full  force  and  oper- 
ation at  tbe  time  of  filing  the  petltkm;  that 
presently,  after  tbe  oonvlctlon  ot  Scott,  tbe 
petitioner,  as  clerk,  made  out  tbe  bill  of  costs 
In  said  cause,  containing  no  Item  not  enumer- 
ated In  section  1  of  the  act  api^ved  Feb- 
ruary 1^  1887,  pioriaiDg  for  the  payment  of 
such  costs  out  of  tbe  convict  fund  (Oode^  I 
4511),  and  made  oafli  to  tbe  corretHness  of 
each  Item  of  the  bill  of  eosta;  that  tbe  same 
is  a  legal  charge  against  said  Scott,  and  that 
said  bill  of  costs  amounted,  in  the  aggre- 
gate, to  less  than  |1S0;  that,  atter  said  cmi- 
vict  bad  been  delivered  to  the  penitential 
offlcials,  tbe  petitioner  peesented  said  bill  of 
costs  to  J.  M.  Carmlchael,  as  president  of  tba 
board  of  convict  inspectors,  and  asked  that 
be  request  tbe  auditor  to  draw  his  warrant 
upon  tbe  state  treasurw  In  favor  of  the  pe- 
titioner for  the  amount  of  said  blU  of  costs, 
payable  out  of  the  convict  fund;  that  the 
said  Carmicbsel,  after  carefully  ezamlnbig 
said  bill  of  costs,  refused  to  make  the  re- 
4iaest  of  th«  auditor,  aa  asked,  upon  the 
ground  that  the  bill  contained,  under  the 
head  of  "Final  Record,"  an  Item  for  whidi 
cost  Is  charged  at  tbe  rate  of  U  cents  per 
100  words,  and  denominated  "Organization 
•of  court  and  grand  Jury,"  and  another  Item 
under  the  same  head,  denominated  "Order 
netting  day,  Judgment  on  verdict,  and  sen- 
tence," for  which  costs  are  charged  at  15 
cents  per  100  words;  t^iat  the  «itire  cost  for 
each  ct  said  Items  did  not  exceed  9^.60;  that, 
under  the  ruling  of  the  said  Carmlchael,  the 
petitioner  would  be  denied  compensation  for 
i-ecordlng  all  the  matters  above  set  forth, 
with  the  exception  of  the  hidictment  The 
prayer  of  tbe  petition  was  that  a  writ  of 
mandamus  be  issued,  compelling  J.  M.  Car- 
mlchael. as  president  of  the  board  of  in- 
spectors of  convicts,  to  request  the  auditor 
to  draw  his  warrant  upon  the  state  treas- 
urer in  favor  of  the  petitioner  for  the  amount 
of  said  bin  of  costs,  payable  out  of  the  «»- 
rlct  fund.  J.  Id.  Carmlchael  waived  the  is- 
suance of  the  rule  nisi,  and  admitted  tbe 
ti'Qtb  of  the  allegations  of  the  petitioner,  but 


denied  that  the  petitioner  was  o&tltled  to 
coQipen8ati<m,  as  claimed.  On  the  bearing 
of  tbe  cause,  tboe  was  an  Mdv  granting  a 
peremptory  writ  of  mandamna,  as  prayed  fcr 
In  tbe  petition.  From  tills  order  tb«  reapond- 
ent  appeals,  and  assigns  the  rendition  there- 
of as  ecror. 

J.  M.  Carmlchael,  for  appellant  Wm.  U 
Martin,  for  appellee. 

McGLRLIAN,  C  J.  The  caption  of  an 
Indictment  Is  an  essential  and  Inherent  part 
of  It  It  la  that  eatiT  <tf  Ncord  abowfng 
when  and  where  the  court  was  held,  who 
presided  as  Judg^  the  venire  tot  the  grand 
jury,  and  who  were  smumoned  and  sworn 
aa  grand  Jurors.  Cod^  f  4898;  Goodloe  v. 
State,  60  Ala.  93,  and  cases  tb«»  dted.  Be- 
ing thus  a  part  of  each  indictment  Ote  entry 
aboold,  In  our  oxdnkm,  be  copied,  akmg  with 
tiie  charging  part  of  the  indictment  Into  the 
final  record  thereof.  Subsectloa  9  of  aectfoa 
084  of  the  Coda  makea  It  the  duty  of  tbe 
clerks  of  tbe  circuit  (and  dty)  courts  "to  re- 
cord la  vreU  bound  boolcs,  within  six  months 
after  the  final  detennlnatlon.  of  any  aoit  « 
prosecution  all  tbe  proceedings  relating  tboe- 
to,  not  prerlouBly  recorded  under  sectlom  2644 
exc^  tbe  aubpaeuu,  affidavits  for  continn- 
ance,  commissions  to  take  teattmouy,  erldence 
and  executions."  Section  2644,  here  refared 
to^  ia  limited  by  Ita  OEpreas  terms  to  dvU 
cases,  and  has  no  bearing  on  this  case.  Sec- 
tion 2642  of  the  Code  is,  however,  not  so  Um- 
Itsd,  and  it  applies  to  both  dvll  and  ciimlnal 
cases.  It  Is  as  follows:  "Donbla  records  dis- 
pensed with.  Tbe  orders,  Judgmenta  and  de- 
crees entered  vficm  tbe  minutes  of  13ie  court 
are  parts  of  the  record  of  tbe  causes  to  wbtcli 
tJiey  pertain,  and  need  not  be  oi^^led  Into  the 
final  record.  If  so  cq^fld,  no  fee  shall  be 
diarged  therefor."  Tbe  uder  setting  a  day 
for  tba  trial  of  a  capital  case,  tbe  Jndgmuit 
on  verdict  tberetai,  and  tibe  sentoice  pronoun- 
ced on  the  Judgment  are  clearly  wltbln  the 
provisions  of  tlils  sectlcm.  They  are  each 
and  all  necessarily  entered  upon  the  minutes 
of  the  court,  and  neitber  of  than  has  sny 
place  Is  tbe  final  record,  required  by  sub- 
section 9  of  section  934,  tor  making  which 
the  act  of  February  18,  1807,  provides  com- 
penaation  to  the  cleric  from  the  state.  So  far 
aa  that  act  waa  int»ded  to  inovlde  cou^iefr' 
satlon  for  entries  of  Judgments  on  tbe  min- 
utes of  tbe  court  the  intent  Is  oonswved  by 
other  provisions  than  tbat  In  relation  to  eom- 
ttensatlon  for  making  final  record.  Acts 
1800-07,  p.  1632: 

It  follows  that  iB  our  oirinlon,  tbe  dty 
court  erred  In  awarding  the  writ  of  manda- 
mus to  compel  tbe  i«eeident  of  tiie  board  of 
convict  Inspectors  to  request  the  aoditor  to 
pay  the  clerk  of  that  court  for  making  a  flual 
record  of  the  order  setting  a  day  for  tlie 
trial  of  the  convict,  Bcott  and  of  the  Judg- 
ment ot  conviction  and  sentmce  tbereon  hi 
bis  case.  Tbe  Judgment  of  the  dty  court 
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wlU  be  rereraed,  and  a  Judgment  will  be  here 
entaed  dlsmls^ng  the  petitton  tor  manda- 
mos. 

Bevened  and  rendered. 


BLDRIDGS  T.  OBIGO. 
(Supreme  Conrt  of  Alabama.   June  28k  1002.) 

BXSCUTION— CLAIMANT  OV  PROP BRTT— TRIAL 
OP  CLAIM—BUKDEN  OP  PROOF— TITLH  IN 
THIRD  PARTY— FRAUDULENT  POSSESSION  OP 
DBFBNDAMT. 

1.  Ckide,  S  4141,  provides  that  when  au  execn- 
tion  ia  leried  on  penKmaltr  ta  which  one  sot  a 
party  claima  titlet  aach  person  may  try  the 
right  of  property  by  making  affldarit  that  he 
holds  title  to  the  property  claimed,  and  exe* 
cuting  a  bond  to  have  the  property  forthcoming 
to  satisfy  any  judgment  of  plaintifft  etc  HtU, 
that  the  athdavit  and  claim  bond  of  a  claim- 
ant estops  him  to  deny  a  proper  levy. 

2.  In  a  trial  of  right  of  property,  the  harden 
ia  on  plaintifE  to  make  out  a  prima  facie  case 
that  the  property  levied  ou  ia  that  of  defendant 
in  ezatntion,  which  burden  Is  disclwrged  when 
he  shows  that  the  defendant  was  in  posaession 
of  the  property  at  the  time  of  the  levy.  The 
burden  then  shifts  to  claimant  to  overcome  thia 
Iirima  fade  presumption,  and  to  prove  owner- 
ship in  himself. 

3.  In  a  trial  of  right  of  property,  the  claim- 
ant must  recover  on  the  strength  of  his  own 
title,  nor  can  be  show,  to  support  his  claim,  a 
title  paramount  to  that  of  defendant  in  a  third 
person,  a  stranger  to  the  proceeding. 

4.  Clainmot  claimed  a  bale  of  cotton  levied 
OB  under  an  execution  against  her  husband, 
the  bale  htSoK  at  time  of  levy  la  a  warehonse, 
and  the  warehonse  receipt  having  been  issned 
to  the  hnahand.  A  wituess  for  claimant  tes- 
tified the  cotton  was  raised  by  claimant  on  land 
rented  from  witnetts,  that  he  had  purchased 
several  bales  of  her,  to  be  delivered  Id  the  fn- 
tnre,  and  that  the  bale  in  suit  was  delivered 
to  him  from  claimant  by  her  husband,  when 
witness  told  him  to  put  it  in  a  warehouse  for 
him,  or  aell  it  The  hualiand  testified  that  the 
witness,  to  whom  he  delivered  the  cotton  at  his 
wife's  direction,  told  him  to  sell  it  for  him,  or 
store  it.  Held,  that  claimant  could  not  recover, 
as  the  evidence  showed  the  bale  the  property  of 
the  witness. 

5.  Where  it  appears  that  the  property,  at 
the  time  of  levy  In  a  warehouse  in  the  name  of 
the  principal  defendant,  had  been  wrongfully 
^mced  there  by  him  in  his  own  name  after  he 
had  undertaken  to  store  it  for  another,  not  a 
party  to  the  proceeding,  his  breach  cHE  trust 
was  of  no  prejudice  to  plaintiff. 

Appeal  from  ch*cnlt  conrt,  Henry  ooonty; 
John  P.  Hubbard,  Judge. 

Claim  by  Mary  W.  Eldrldge,  under  Code, 
5  4141,  to  property  levied  on  under  eiectt- 
tJon  in  faT<»r  of  John  Grice  and  against  W. 
T.  Eldrldge.  From  a  Judgment  for  Grice, 
claimant  aiqiteals.  AiUrmed. 

P.  A.  McDanlel,  for  appellant  W.  O. 
Long,  tor  appdlee. 

ElARALSON.  J,  ThiB  was  a  ault  for  the 
trial  of  the  right  of  property  under  the  sta^ 

ute. 

That  the  property  bad  been  duly  levied  on 
IB  shown  by  the  affidavit  for  claimant  and 
ter  claim  baoA,  which  estop  her  to  deny  a 
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proper  levy.  Scfaamagel  t.  WUtehnrst,  108 
Ala.  200,  15  South.  Gil. 

The  plnlntifr  introduced  the  constable,  who 
testlBed  that  on  the  15th  September,  1900, 
he  levied  an  execution  from  a  justice's  court 
in  the  county  of  Henry  issued  on  a  Judgment 
Uiereln,  in  favor  of  the  plaintiff,  against  the 
defendant  N.  T.  Eldrldge,  and  one  G.  B. 
Searcy,  on  the  bale  of  cotton  Involved  in  this 
suit;  that  at  tiie  time  of  the  levy,  said  cot- 
ton was  stored  In  a  warehonse  In  Abbeville, 
In  the  name  of  defendant  Eldrldge,  to  whom 
a  warehouse  receipt  had  issued  to  the  same. 
Other  evidence  tended  to  show  that  he  was 
In  possession  of  the  property. 

It  is  well  settled,  that  in  a  statutory  trial 
of  the  rl^t  of  property,  the  burden  of  proof 
Is  on  the  plaintiff.  In  the  first  Instance,  to 
make  oat  a  prima  facie  case  that  the  prop- 
erty levied  on  Is  the  property  of  defendant 
In  execution,  which  burden  is  discharged 
when  he  shows  that  the  defendant  was  In 
poaseaalon  of  the  prt^rty,  at  the  time  of  the 
levy,  snch  poaseaalon  being  preaomptlve  evi- 
dence of  title.  The  burden  then  ahlfts  to 
claimant  to  overcome  this  prima  facie  pre- 
Bumptton  of  ownership  In  defendant  and  to 
prove  ownership  in  himself.  Jones  v.  Frank- 
Un,  81  Ala.  161,  1  South.  199;  Jackson  v. 
Bain,  74  Ala.  328;  Vaught  v.  Oehmig,  66 
Ala.  806,  11  SoDth.  41& 

Another  controlling  prlndi^  Is,  fbat  Ike 
datanant  mnst  recover  on  the  strength  of  his 
own  tltl^  and  not  on  fin  want  or  weakneas 
of  title  In  the  defoidant  In  execution,  nor 
can  he  show,  to  support  his  claim,  a  title  par- 
amount to  that  of  defendant  Id  a  third  per- 
son a  stranger  to  the  proceeding.  Fatmetlj 
fbe  claimant  as  was  held,  "most  Show  a  le- 
gal title  In  himself.  Bnch  as  will  suM>ort  an 
action  ot  detinue  for  the  property,  or  else 
fall  In  hiB  claim  suit— the  possession  of  de- 
fendant, to  whose  right  the  plaintiff  snc- 
ceeds,  bdng  superior  to  a  want  of  both  title 
and  possession  In  hlmsdf."  Jones  t.  Frank- 
lin, anpra;  Setsel  t.  Folmar,  108  Ala.  494, 
IS  South.  66a 

It  Qay  be  well  to  add,  that  onder  ttM  pres- 
ent statute  (Code,  |  4141),  that  any  one  not 
a  party  to  the  suit,  who  claims  to  own  au 
oqnitable,  or  a  paramount  lien,  ete.,  may  In- 
stitute a  daiin  snlt  to  try  his  right  to  It  at 
law,  as  tiiough  be  had  tlia  legal  title; 

The  proof  cm  the  part  of  the  claimant  tend- 
ed to  show,  that  the  cotton  was  raised  by 
her.  One  Mntphy  testified  for  her,  that  he 
rented  a  farm  and  advanced  to  her  money 
and  supplies  with  which  to  make  a  crop  on 
the  rented  land  In  1800,  and  she  made  a  crop; 
that  the  bale  of  cotton  claimed  in  this  case 
was  raised  by  claimant  and  was  a  part  of 
the  crop  raised  by  her  in  1900  on  said  rented 
premises,  and  that  the  cotttm  In  question  was 
claimant's;  that  In  the  early  part  of  the  sea- 
son, he  went  to  claimant's  house  and  bought 
nine  bales  of  her  cotton  at  a  price  then  agreed 
on  between  her  and  himself,  said  cotton  to 
be  delivered  to  him  along  as  claimant  got 
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It  ready  for  market,  the  proceeds  when  de- 
Urered  to  be  placed  to  claimant's  credit  for 
supplies  furnished  that  year;  that  some  days 
later,  he  Instructed  claimant  that  as  she  got 
the  nine  bales  of  cotton  ready  for  deUvery, 
to  carry  It  to  Abbeville  and  to  dther  sell  It 
and  place  the  proceeds  In  the  bank  to  wl1»- 
ness*  credit,  or,  if  the  market  was  not  satis- 
factory, to  place  the  cotton  In  the  warehouse 
and  send  witness  the  warehouse  rec^pt  for 
the  same;  "diat  to  the  time  of  ttils  bale, 
claimant  had  delivered  to  witness  two  of  said 
nine  bales  of  cotton,  and  this  was  the  third 
bale;  •  *  *  that  the  husbai^  of  claimant 
[said  N.  T.  EldrldgeL  brought  this  bale  of 
cotton  to  his  bouse  to  him,  as  one  of  the 
[nine]  bales  be  had  bought  [from  claimant], 
and  be,  witness,  told  the  husband  to  carry  It 
to  AbbevlUe  and  store  It  In  a  warehouse 
C<nr  blm,  or  sell  It  and  deposit  the  proceeds 
to  Ms,  witness'  credit  In  bank." 

Hie  defendant  In  execution,  K.  T.  Bldrldge, 
testified,  **tbat  cUiImant,  who  Is  bis  wife, 
told  him  on  his  leaving  home  with  the  bale 
ot  cotton,  to  carry  and  deliver  It  to  Mr.  Mur- 
jfitj,  as  (me  of  the  bales  he  had  bougbt  from 
her,  he  having  bought  nine  bales,  and  to  do 
what  Mr.  Murphy  told  him  to  do  with  It,  and 
that  be  carried  and  delivered  It  to  Murphy, 
and  be  told  him  to  carry  It  and  store  It  In 
the  warehouse  for  him,  or  to  sell  It  and  de- 
poBlt  the  proceeds  In  bank  to  his  credit** 

If  these  two  witnesses,  examined  by  the 
claimant,  are  to  be  believed,  and  there  Is  no 
evidence  In  conflict  with  tbelrs,  this  cotton 
was  raised  by  and  b^onged  to  the  claimant, 
and  was  afterwards  sold  and  ddlvoed  by 
her  to  said  Murphy,  who,  after  Its  dellTery  to 
him,  intrusted  It  to  claimant's  husband,  the 
defendant  In  execution,  to  carry  It  to  Abbe- 
ville and  warehouse  it  for  him  and  In  hla 
nam^  or  a^  It  for  him  and  place  die  pro- 
ceeds to  his,  Murphy's,  credit  Is  buik.  Ac- 
cording to  this  evidence,  ilmthy  became  the 
owner  of  the  cotttm.  the  title  having  vested 
In  him  by  reason  of  hla  pundiase  of  the  same 
from  claimant  and  her  delivery  of  It  to  him. 

The  claimant,  lltereafter,  had  no  title  to 
the  cotton,  and,  therefore,  no  right  to  main- 
tain this  claim  suit  by  proving  titie  in  Mur- 
phy. It  defendant  In  execution  abused  Mniv 
phy*8  trust,  as  the  evldmce  tends  to  show  he 
did,  that  did  not  affect  the  status  of  the 
case,  as  between  plaintiff  and  defendant  wbo 
was  In  possession  of  the  property  at  the  time 
of  the  levy  of  the  execution. 

Affirmed. 


OARTEB  V.  FULGHAM  et  al.i 

(Supreme  Court  of  AJnbama.    May  20,  10(K!.) 

BVIDBNCB— RBS  GEST..I!— INSTRUCTIONS- 
TRSSPAS^-JOINT  TORT  FEASORS. 

1.  Declaration  made  by  defendant  at  the  time 
he  took  plaintifTB  male,  be  beiug  engaged  in 
recovering    mules   belonging   to   the  United 
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States,  that  be  had  examined  it  but  could  find 
no  **U.  B."  mark  on  it  la  admissible  as  part  of 
the  res  gestte. 

2.  The  alUrmattve  charge  may  not  be  givea 
where  the  evideace  is  open  to  a  reasonable  in- 
ference of  a  material  fact  aufavorabie  to  the 
right  of  recovery  of  the  one  asking  the  charge. 

3.  A  charge  hypothesizing  plaintifiTs  williog- 
ness  In  the  taking  by  defendants,  aud  also  hjs 
objection  to  the  taldng,  is  bad  for  inctnisist- 
ency. 

4.  Possession  alone  la  enough  to  sustain  an 
action  of  trespass  against  a  mere  wrongdoer, 
who  is  not  the  real  owner  of  the  chattel  Cakeu. 

5.  A  charge  requiring  one  to  satisfy  the  jury 
by  a  preponderance  of  evidence  places  on  him 
too  h^h  a  duty. 

6b  where  J.  aids  H.  by  locatinE  and  pointing 
out  mules  for  the  purpose  of  thefr  being  takrii. 
and  for  which  he  is  to  receive  compeiisati>m, 
and  the  taking  of  the  mules  by  H.  is  wroDe^ul. 
J.  Is  a  joint  tort  feasor,  as  Is  also  F.,  as  wb^e 
ageutand  under  whose  instracttons.  J.  acts. 

7.  While  the  mere  receiving  by  F.  from  Umt- 
ed  States  officers  of  compensation  for  the  re- 
covery from  plaintiff  of  moles  supposed  to  be- 
long to  the  United  States,  bat  in  fact  belongiBg 
to  plaintiff,  would  not  amount  to  a  trequss,  it 
Is  competent  as  toidlng  to  connect  Um  with 
the  trespass. 

Appeal  from  circuit  comrt  Marshall  county. 

Action  by  John  C.  Carter  against  Oscar 
Fnlgham  and  another.  From  a  Judgment  for 
plaintiff  against  defoidsnt  Jamar  aloo^ 
plaintiff  appeab.  Reversed. 

This  was  an  action  of  trespass  brought  by 
the  appellant  John  C  Carter,  against  the  ap- 
pellees, Oscar  Fulgbam  and  J.  Q.  Jamar.  and 
sought  to  recovw  damages  for  tbe  wrongful 
taking  by  tbe  defendants  of  plalntifTs  mules. 
The  facts  of  the  case  are  sufficiently  stated 
In  the  opinion.  Tliere  were  several  charges 
requested  by  the  plaintiff,  to  the  refusal  te 
give  each  of  which  the  plaintiff  separately 
excepted;  but,  under  tiie  opinion  on  tbe  pres- 
ent appeal,  It  Is  unnecessary  to  set  out  these 
charges  at  length.  The  court  at  tbe  re- 
quest of  the  defendant  gave  to  the  Jury 
tbe  following  written  charges,  to  the  giving 
of  each  of  whico  the  plaintiff  separately  ex- 
cepted: "(1)  If  the  Jury  believe  the  evidence 
tbey  must  find  for  the  defendants  upon  the 
question  of  punitive  or  exemplary  damages. 
(2)  There  is  no  evidence  in  this  case  to  sus- 
tain a  verdict  on  punitive  or  exemplary  dam- 
ages. (9)  Tbe  court  charges  the  Jury  that 
If  Carter  had  two  of  tbe  moles  of  the  U.  S. 
government,  and  If  tbe  defendants  took  one 
of  these  muies  and  one  of  Carter's  own  mules 
on  January  24,  18S9,  and  If  Carter  was  wUl- 
ing  for  defendants  to  take  hla  own  mule  to 
order  that  he  [Carter]  might  retain  the  other 
government  mule,  then  plaintiff  cannot  re- 
cover for  Us  own  mule,  even  If  Carter  did 
say  that  he  objected  to  tbe  taking  of  said 
mules.  (4)  The  court  charges  the  Jury  that, 
before  the  plaintiff  can  recover,  be  must  show 
that  he  Is  the  owner  of  tbe  mules,  or  some  of 
them,  and  the  burden  of  proving  this  is  on 
the  plaintiff,  and  be  must  prove  It  to  tbe 
reasonable  satisfaction  of  the  Jury  by  the 
preponderance  of  the  evidence;  and  If.  after 
conslderlug  all  tbe  evidence,  the  Jury  are 
unable  to  say  with  reasonable  certainty  tiiat 
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the  property  sued  for,  or  Bome  part  of  It,  Is 
the  ptvperty  of  tbe  plaintiff,  the  Jury  should 
find  for  the  defendants.  (5)  If  the  Jury  be- 
lieve the  evidence,  they  mnat  find  for  the 
defendant  Oscar  Falgham."  Upon  the  trial 
of  the  cause,  the  Jury  returned  the  following 
verdict:  "We,  the  Jnry,  find  the  Issue  In  fa- 
vor of  Oscar  Fulghain  and  for  plaintiff 
against  J.  Q.  Jamar  for  two  hundred  and 
ten  dollars,"  and  upon  this  verdict  Judgment 
was  rendered  in  favor  of  the  plaintiff  against 
Jamar  and  lu  favor  of  the  defendant  Ful- 
gham.  From  this  Judgment  the  plaintiff  ap- 
peals, and  assigns  as  error  the  several  rulings 
of  the  trial  court  to  which  exceptions  were 
reserved. 

John  A.  Lusk,  for  appellant  Oscar  Hond- 
ly  and  O.  D.  Street,  for  appellees. 

DOWDELL.  J.  This  was  an  action  In  tree- 
pass  to  recover  damages  for  the  taking  by 
the  defendants  of  the  plaintiff's  mules.  The 
appellee  Fulgham  was  sued  Jointly  with  one 
Jamar.  The  Jury  returned  a  v«dlct  In  favor 
of  the  plaintiff  against  the  defendant  Jamar 
alone.  On  this  verdict  Judgment  was  ren- 
dered, from  which  the  present  appeal  Is  pros- 
ecuted by  the  plaintiff.  There  was  evidence 
tending  to  show  that  the  United  States  gov- 
ernment had  lost  mules,  which  had  either 
strayed  or  been  stolen,  and  that  Fulgham, 
who  waa  the  sheriff  of  Madison  county,  had 
an  arrangement  or  agreement  with  the  Unit- 
ed States  officers  whereby  said  Fulgham  was 
to  receive  f 25  for  every  mule  found  and  iden- 
tified by  him  which  had  been  lost  or  stolen; 
that  Jamar  went,  under  the  Instructions  of 
Fulgham,  to  look  after  and  Identify  the  lost 
mules;  that  Jamar  located  and  found  the 
mules  in  question  here  In  Marshall  county; 
that  one  Holmes,  an  officer  of  the  federal 
government,  on  this  information,  went  with 
Jamar  Into  Marshall  county,  where  he  (Ja- 
mar) had  located  and  found  the  mules,  and 
there  said  Holmes,  with  Jamar,  took  the 
mules  from  the  plaintiff,  Carter,  and  carried 
them  to  Huntsvllle.  The  evidence  on  the 
part  of  the  plaintiff  tended  to  show  that  the 
mutes  In  question  were  his  property.  The 
plaintiff  offered  to  prove  by  John  M.  Carter, 
who  was  examined  as  a  witness  In  behalf 
of  plaintiff,  that  he  (witness)  heard  Jamar,  at 
the  time  he  took  one  of  the  mules  In  ques- 
tion, tell  the  plaintiff  that  he  (Jamar)  had 
examined  this  mule,  but  could  find  no  mark 
of  "U.  S."  on  It  On  motion  of  the  defend^ 
ant,  this  testimony  was  excluded.  In  this 
the  court  was  in  error.  This  declaration,  be- 
ing made  at  the  time  of  the  taking  of  the 
mnle,  was  competent  and  admissible  as  a 
part  of  the  res  gestse  of  the  act  of  taking. 

Notwithstanding  the  positive  denial  on  the 
part  of  the  defendant  Fulgham  that  he  au- 
thorised the  d^endant  Jamar,  as  his  deputy 
and  agent,  to  have  anything  to  do  in  the  ao 
tnal  taking  of  mules  found  and  identified  by 
him,  and  notwithstanding  bis  positive  state- 
ment to  the  ^ect  that  he  instructed  Jamar 


not  to  take  or  have  anything  to  do  with  the 
taking  of  any  mules  so  found  and  identified 
by  him,  there  was  evidence  on  the  part  of 
the  plaintiff  which  tended  to  show  that  the 
defendant  Jamar,  In  acting  with  and  assist- 
ing Holmes,  the  United  States  officer,  in  the 
taking  of  the  mules  In  question,  did  so  under 
the  directions  of  Fulgham,  and  from  which 
evidence  the  jury  might  have  reasonably  In- 
ferred that  Jamar,  In  aiding  Holmes  hi  the 
taking  of  said  mules,  was  acting  as  Ful- 
gham's  agent.  The  court  therefore  erred  In 
giving  the  general  affirmative  charge  at  the 
request  of  the  defendant  Fulgham.  The  af- 
firmative charge  should  never  be  given  where 
the  evidence  is  open  to  a  reasonable  Infer- 
ence of  a  material  fact  unfavorable  to  the 
right  of  recovery  by  the  party  requesting  the 
charge.  Baihroad  Co.  v.  Lancaster,  121  Ala. 
471;  Land  Co.  v.  Slaton,  120  Ala.  268,  24 
South.  720;  Hall  v.  Posey,  79  Ala.  84. 

There  was  no  evidence  In  the  case  which 
authorized  the  recovery  of  punitive  or  ex- 
emplary damages.  Consequently,  there  was 
no  error  In  the  giving  of  charges  1  and  2 
at  the  request  of  the  defendants. 

The  suit  was  for  the  recovery  of  damages 
for  the  wrongful  taking  of  three  mules,  the 
property  of  the  plaintiff.  Charge  3  Is  bad, 
If  for  no  other  reason,  on  the  ground  of  In- 
consistency. It  hypothesizes  the  willingness 
of  the  plaintiff  In  the  taking  by  the  defend- 
ants of  the  plaintiff's  mule,  and  at  the  same 
time  plaintiff's  objection  to  the  taking.  Be- 
sides, this  charge  ignores  the  evidence  as  to 
the  subsequent  taking  by  the  defendants  of 
the  other  mule,  referred  to  in  the  charge 
as  the  "government  mule,"  which  was  left 
with  plaintiff  at  the  time  of  the  taking  of 
his  mule;  or,  in  other  words,  the  charge  was 
calculated  to  lead  the  Jury  to  the  conclusion 
that  If  the  Jury  should  find  from  the  evidence 
that  two  of  the  three  mules  sued  for  belong- 
ed to  the  government,  and  that  no  trespass 
was  committed  in  their  taking,  and  that  the 
tbird  mule  was  plaintiff's,  still  he  could  not 
recover.  Possession  alone  is  sufficient  to  sus- 
tain the  action  of  trespass  as  against  a  mere 
wrongdoer  who  Is  not  the  real  owner  of  the 
chattel.   Tarry  v.  Brown,  34  Ala.  159. 

Charge  4,  given  at  the  Instance  of  the  de- 
f entrant,  was  opposed  to  this  view;  besides, 
it  imposed  upon  the  plaintiff  too  high  a  duty, 
by  requiring  him  to  satisfy  the  Jury  by  a  pre- 
ponderance of  the  evidence.  The  giving  of 
this  charge  was  therefore  erroneous. 

If  Jamar  aided  Holmes  by  locating  and 
pointing  out  the  mules  for  the  purpose  of 
their  being  taken,  and  for  which  he  was  to 
receive  compensation,  and  the  taking  of  the 
mules  by  Holmes  was  wrongful,  then  Jamar 
was  a  joint  tort  feasor;  and  if  Jamar  acted 
as  the  agent  and  under  the  IngtructlonB  of 
Fulgham,  then  Fulgham  would  be  equally 
guilty  with  Holmes  and  Jamar  lu  a  wrong- 
ful taking.  The  mere  receiving  of  compen- 
sation by  Fulgham,  without  anything  more, 
tor  mulea  recovered  which  were  supposed  to 
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hare  bectn  taken  or  stolen  from  tbe  TTntted 
Stfttes  government;  -would  not.  of  ttself  and 
Btonp,  amoont  to  a  tre«pan.  Howerer,  It  vas 
competent  to  be  shown  in  evidence  aa  tending 
to  connect  tbem  wlQi  the  trespass. 

There  won  a  number  of  diargea  lequeated 
by  the  plali^  bi  writing  which  were  refus- 
ed to  him  by  tbe  court,  and  to  which  excep* 
tlons  were  reserred.  We  deem  It  unneces- 
sary to  treat  these  refused  charges  separate- 
ly, as  Tiliat  we  bave  said  ws  think  la  suffi- 
cient for  tbe  purposes  of  another  trial.  For 
tbe  errors  pointed  out,  the  judgment  of  the 
circuit  court  Is  reversed,  and  tbe  cause  re- 
manded. 


JBRNIOAN  T.  OLABK. 
(Supreme  Coart  of  Alabama.    June  28,  1906.) 

TBBSPASS— CTTTIVG  TIMBBR-PBNALTT-STAT- 
BTB— ACTION— KVIDKNC  K— INSTRUC- 
TION S—APPKAU 

1.  Code,  §  4137,  provides  that  any  one  who 
cuts  down  any  tree  on  land  of  another  without 
his  conrseiit  must  pay  a  certain  snm  per  tree. 
In  an  action  to  recover  the  penalty,  defendant 
pleaded  that  the  trees  were  cut  to  open  a 
road  across  ulaintiiTs  lands,  after  permission 
from  plaintiff,  for  defendant  to  haul  logs 
timbers  across  said  lands.  BtM,  that  Inasmuch 
as  there  might  have  been  a  road,  or  no  ne- 
cessity lor  one,  the  plea  was  demurrable. 

2.  Ill  an  action  for  trespass  in  cutting  trees, 
defendant  pleaded  that  the  trees  were  cut  to 
oiwn  a  road  across  plaintiff's  lands,  after  per- 
mission obtained  from  plaintiff,  for  defendant 
to  haul  logs  or  timbers  across  said  lands.  Ou 
appeal,  the  evidence  set  out  in  tbe  bill  proved 
tbe  plea,  but  the  bill  did  not  purport  to  set 
out  all  the  evidence.  Beld  that,  in  support  of 
a  refusal  of  the  affirmative  charge,  it  would 
be  presumed  there  was  other  evidence  dis- 
proving the  plea. 

8.  In  au  action  to  recover  the  penalty,  dec- 
larations of  defendant  to  his  employ^  at  the 
time  he  directed  the  cutting,  to  the  effect  that 
he  had  otitaiucd  permission  from  the  owner, 
were  properly  excluded. 

4.  Kvideuce  as  to  a  previous  controversy  be- 
tween the  parties  as  to  cuttiug  of  trees  on 
other  land  was  property  excluded.  It  not  being 
shown  that  SDCh  controversy  had  any  bearing 
oil  the  cutting  involved  In  the  ease. 

&.  In  an  action  to  recover  the  statutory  pen- 
alty, testimony  that  plaintiff  gave  defendant 
permission  to  cut  such  trees  as  he  needt^d  for 
''crossway  purposes"  was  not  pertinent ;  it  not 
being  pretended  that  the  trees  for  the  cutting 
of  which  tbe  suit  was  prosecuted  were  needed 
or  cut  for  such  purposes. 

6.  If  the  court  abused  Its  discretion  in  de- 
clining to  allow  defendant  to  examine  a  witness 
after  plaintiff  had  closed  his  evideiioe.  tlie  er- 
ror was  harmless  because  of  plaintiff's  admit- 
ting the  fact  proposed  to  he  proved  by  the  wit- 
npss. 

7.  It  was  proper  to  charge,  in  such  action, 
that  if  there  was  a  road  or  road«  across  the 
litnd,  or  a  portion  of  it,  and  the  plaintiff  con- 
sented that  the  defendant  might  go  across  his 
land,  it  was  not  a  consent  of  the  plaintiff  that 
tlie  defendant  might  enter  upon  the  land  and 
cut  down  trees  or  saplings,  and  that,  if  the 
plaintiff  did  consent  that  the  defendant  might 
go  across  p1aiut{ff*B  land  for  the  purpose  of 
hauling  timber  or  logs.  It  did  not  antboriee 
the  defendant  to  upon  the  lands  and  cut 
down  tw'vs  or  eaplings. 

8.  Where,  in  an  action  against  two  defend- 
ants, as  a  firm,  to  recover  a  statutory  penalty 


for  cutting  trees,  tbe  name  of  one  defendant 

partner  was  stricken,  it  was  pn^er  not  to  in- 
struct that  the  jury  should  find  for  defendants, 
"late  partners." 

9.  It  was  proper  to  refuse  to  charge  that  if 
the  jury  believed  that  defendant  understood 
that  an  snthority  was  conferred  upon  him  by 
permission  to  go  across  said  lands  to  cnt  the 
trees,  aud  acted  under  such  understanding,  they 
must  find  for  defendant. 

10.  Where  defendant  requested  an  instraction 
that  if  It  was  necessary  to  cut  the  trees  fr<->m 
the  land  in  order  to  open  a  road,  or  reopen 
an  old  road,  and  plaintiff  gave  defendant  per- 
mission to  haul  timber  across  tbe  lands,  they 
must  find  for  defendant  if  no  trees  were  cut 
except  in  opening  the  road,  It  was  properly  re- 
fused; there  bemg  no  evidence  that  the  trees 
were  In  an  old  road. 

11.  Where  the  only  ground  of  a  motion  for  a 
new  trial  was  the  discovery  of  material  evi- 
dence, and  it  did  not  appear  diligence  was  used 
to  procnre  it  before  trial,  and  that,  aa  to  mom 
of  It,  diligence  would  have  discovered  It,  a  de- 
nial of  the  motion  will  not  be  disturbed  on  ap- 
peal. 

Appeal  from  drcult  court,  Coffee  eoanty; 
John  P.  Hubbard,  Judge. 

Aetton  by  D.  W.  Clark  against  I.  L.  Jovl- 
gan.  Fnmi  a  Judgment  tot  plaintiff,  defend- 
ant appeals.  Abinaed. 

The  court,  at  tbe  request  of  the  plaintiff, 
gave  to  the  jury  the  following  written  char- 
ges: "(1)  If  plaintiff  owned  llie  lands  describ- 
ed In  the  complaint,  and  if  there  was  a  road 
or  roads  across  tbe  land  or  a  [>ortI<Hi  of  It. 
and  the  plaintiff  consented  that  the  defend- 
ant might  go  across  his  land,  this  was  not  a 
consent  of  the  plaintiff  that  the  defendant 
might  eDt«-  upon  tbe  land  and  cut  down  trees 
or  saplings.  (2)  If  the  plaintiff  did  consent 
that  tbe  defendant  might  go  across  plain- 
tlfTs  land  for  the  purpose  of  hauling  timber 
or  logs,  this,  within  Itself,  did  not  authorise 
the  defendant  to  go  upon  the  lands  and  cut 
dowu  trees  or  saplings."  Tbe  defendant  sep- 
arately excepted  to  the  giving  of  each  of 
these  charges,  and  also  separately  excepted 
to  the  court's  refusal  t»  give  each  of  tbe 
following  charges  requested  by  him:  "(1)  if 
the  Jury  believe  the  evidence,  they  will  Hod 
for  defendant,  3.  L.  Jemigan.  <2)  Tf  tbe 
Jtiry  believe  the  evidence,  they  will  find  for 
J.  L.  &  C.  Jemigan,  late  partners.  CS)  The 
court  charges  that  if  tbey  believe  that  feral- 
gan  understood  an  authority  to  be  confierred 
upon  him,  by  permission  to  go  across  mid 
lands,  to  cut  the  trees,  and  acted  s*der  such 
understanding,  they  must  And  for  defendant. 
(4)  If  the  \inry  believe  from  tbe  evidence  tbat 
it  was  necessary  to  cut  the  trees  from  the 
land  in  order  to  open  a  road,  or  reopen  an  old 
road,  and  they  further  believe  tliat  Clark 
gave  defendant  permission  to  haul  timber 
across  the  lands,  they  must  find  for  defend- 
ant If  they  believe  that  no  trees  were  cut 
except  In  opening  the  road."  There  were 
verdict  and  judgment  for  the  platntlff,  a»- 
sesslng  bis  damages  at  $180.  Tbe  defendant 
moved  tbe  court  to  grant  a  new  trial  iip<m 
tbe  ground  of  newly  discovered  evidence. 
The  court  overruled  the  motion,  and  tbe  de- 
fendant duly  excepted. 
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J.  F.  Saitden,  for  appelant  Hickman  ft 

Riley,  tta  appellee. 

McCLELLAN,  C.  J.  AcHoo  by  Otark 
against  Jomlgan  for  Btatutorr  penalties  for 
catting  trees.  Code.  {  4137.  D^endant 
pleaded  not  gQllt7«  and.  specially,  several 
facts  provable  nnder  the  general  Issne,  and 
also  a  plea  numbered  6,  wblch  Is  tliis:  "That 
said  trees  or  sapllDgs  were  cut  for  tbe  pur- 
pose of  opeDlng  a  road  across  plalntlfTs  lands, 
after  permission  obtained  from  plaintiff,  for 
defendant  to  haul  logs  or  timbers  across  said 
lands."  As  permission  to  haul  timbers  across 
land  la  not  necessarily  pramlsslon  to  fell 
trees,  and  thereby  open  a  new  road  on  such 
lands,  since  there  may  already  be  (as  there 
■warn  here)  a  road  open  over  tbe  lands,  and 
since.  evRn  had  t&ere  been  no  road,  the  wood 
may  have  been  so  open  as  to  admit  of  hanllng 
through  it  witbont  felling  tbe  trees,  this  plea 
sbonld  have  been  donnrred  to. 

No  demurrer  was  Interposed,  however,  and 
Issoe  was  taken  on  tiie  plea.  The  evidence  set 
oot  In  tbe  blU  of  exccptl<m8  proves  the  plea 
without  ccmflict;  but  tbe  bill  does  not  purport 
to  set  out  all  of  the  evidence,  and  tor  anght 
that  appears  there  was  other  evidence  addu- 
ced on  the  trial  In  disproof  of  the  facta  aver- 
red In  tbe  plea;  and,  in  support  of  the  trial 
court'8  rtfusal  of  the  affirmative  charge  to  de- 
fendant, we  must  assume  that  there  was  such 
other  evidence. 

Tbe  declaration  of  the  defendant,  made  to 
his  employes  at  the  time  he  dhwcted  them  to 
cut  tbe  trees,  ta  the  effect  that  he  bad  obtain- 
ed permission  ttom  dork  to  open  the  road, 
was  properly  ezdnded.  The  defendant  could 
not  thus  ma&nfacture  evldenoe  for  himself. 

It  was  not  shown,  nor  proposed  to  be  shown, 
that  the  controversy  between  Jemlgan  and 
Clark  with  reference  to  the  former  cutting 
trees  m  other  land  of  the  latter  had  any  bear- 
ing  upon  tbe  cutting  Involved  in  this  case,  and 
evidence  as  to  such  controversy  was  not  rele- 
vant In  this  case. 

Hie  proposed  testimony  of  Brewttm  to  the 
effect  that  Clark  gave  Jemlgan  permladim  to 
cut  what  timber  he  wanted  for  crossway  pur- 
poses off  his  (Clark's)  land  ms  not  pertinent, 
since  It  was  not  pretended  ttiat  the  trees  for 
tbe  cutting  of  which  this  suit  Is  proaecuted 
were  needed  or  cut  for  such  purposes. 

If  the  court  abused  its  discretion  hi  declin- 
ing to  allow  defendant  to  examine  the  witness 
0.  jOTiigan  after  plaintiff  had  closed  bis  evi- 
dence In  rebuttal,  which  we  by  no  means  de- 
cide, the  defendant  was  not  prejudiced  there- 
by, for  the  plaintiff  thereupon  admitted  the 
fact  proposed  to  be  proved  by  said  witness. 

On  considerations  adverted  to  above  In  treat- 
ing of  the  fifth  plea,  ve  hold  that  the  court 
committed  no  error  tai  caving  charges  1  and  2 
requested  by  l^intlff.  What  Is  there  said  also 
dlsposra  of  the  ezceptlun  reserved  to  the 
oonit'a  refusal  to  give  charge  1  requested  by 
defendant.  Charge  2  of  defendant's  series  was 
bad  for  the  same  reasons,  and  a\eo  for  that  It 


would  have  directed  a  verdict  tn  favor  of  a 
party  who  had  been  eliminated  from  the  ease 
by  amendment  of  the  ctanplalnt.  It  wlli  suf- 
fice to  sny  in  condemnation  of  cbarge  8  re> 
fused  to  defendant  that  its  language  Is  inac- 
curate and  confusing.  Charge  4  is  abstract 
in  that  there  is  no  evidence  tbat  tbe  trees 
involved  In  the  suit  were  cut  In  opening  an 
old  road.  To  the  contrary,  tbe  undisputed 
evidence  Is  that  these  trees  were  not  in  any 
old  road,  and  were  not  cut  In  reopening  such 
road. 

Vte  do  not  feel  warranted  in  disturbing  the 
ruling  of  the  circuit  court  on  defendant's  mo- 
tion for  a  new  triaL  The  only  ground  of  the 
motion  is  that  the  defendant  has  discovered 
material  evidence,  etc.,  since  the  trial.  It  is 
not  made  to  appear  that  be  used  requisite 
diligence  to  discover  this  evid^ce  before 
the  trial,  but  as  to  most  of  It  it  does  appear 
that  tbe  exercise  of  due  diligence  would  have 
discovered  It  before  the  trial.  McLeod  v. 
Manufacturing  Co.,  108  Ua.  U.  19  South. 
326. 

Affirmed. 


MITGHiaLIj,  .Tudfce,  et  al.  v.  STATE  ex  rel. 
FLOBENGB  DISPBN8ABY. 

POWEBS  V.  MAYOR,  ETC..  OF  OITT  OF 
FLORENCE. 

(Snprenw  Court  of  Alabama.   Tune  28,  iSOZ.} 

STATUTES  — SUBJBCT— DISPENSARY  ACT— PB- 
CUNIART  INTEREST  OF  COMMISSIONERS— 
DELEGATION  OP  LBOISLATIVB  POWER— UB- 
PBNDBNT  CITY  OROINANCB.  . 

1.  Acte  1900-01,  p.  288,  entitied  "An  act  to 
eetablish  e  dispensary  in  Florence,  and  a 
branch  thereof  iu  East  Florence,  and  to  pro- 
vide for  the  issuance  of  liquor  licenses  in  auch 
city  and  county  until  thiu  act  goes  into  ef- 
fect," 18  not  a  violation  of  Const  1875,  art.  4, 
i  2,  providing  that  each  law  shall  contain  but 
one  subject,  which  shall  be  clearly  ezpressed 
In  its  title. 

2.  Acta  1900-01,  p.  288,  creating  a  corpora- 
tion consisting  of  five  commissioners,  at  a  sal- 
ary of  $50  per  annum,  to  be  paid  out  of  the 
proceeds  of  the  business  to  estaoHBh  and  main- 
tain a  dispensary  In  Florance,  to  be  mana^^ 
by  persona  appointed  by  them,  whose  salaries 
are  to  be  paid  in  like  manner,  ia  void,  as 
against  public  policy,  in  that  the  Commissiou- 
era  and  managers  have  a  direct,  personal,  pe- 
cuniary interest  in  the  bnaineaa. 

3.  The  provision  of  this  act  which  confers 
on  the  commissioners  power  to  suspend  the 
dispensary,  thereby  prohibiting  the  liquor  traf- 
tic  entirely,  or  discontinue  it  permanently, 
thereby  putting  In  operation  the  license  laws 
of  the  state  and  city,  renders  It  unconstitution- 
al, as  an  unlawful  delegation  of  legislative 
power. 

4.  A  city  ordinance  prohibiting  tbe  flale  of 
liquor  except  as  provided  in  an  iovnlid  dis- 
pensary act  ia  also  invalid,  as  it  cannot  be  en- 
forced according  to  its  original  Intent. 

Appeals  from  circuit  court,  Lauderdale 
oounty;  E.  B.  Abu  on.  Judge. 

UnndamuB  by  the  state,  on  the  relation  of 
the  Florence  Dlspaisary,  against  J.  J.  Mitcb- 
ell,  Judge,  and  others,  and  action  by  the  may- 
or and  aldermen  of  the  city  of  Florence 
agrthiRt  W.  B.  Powers  for  the  violation  of  an 


Digitized  by 


Google 


688 


82  SOUTHEKN  BBPORTER. 


ordinance.  From  jndgments  agahut  defend- 
ante  In  eacb  caae,  thejr  appeaL  Heard  to- 
gether on  account  of  Identity  of  law  points 
InTolred.  Judgments  In  each  case  reversed. 

These  two  casss  are  submitted  together, 
Inasmuch  as  they  Involve  the  construction 
of  the  same  statute.  The  case  of  Mitchell, 
Judge,  et  al.,  against  the  State  ex  rel.  Flor- 
ence Dispensary,  was  Instituted  by  the  Flor- 
ence Dispensary  filing  a  petition  addressed 
to  Hon.  E.  B.  Almon,  judge  of  the  Eleventh 
Judicial  circuit,  In  which  It  waa  averred  that 
the  petitioner  was  a  corporation  duly  organ- 
ized under  and  by  vhtue  of  the  act  of  the 
general  assembly  approved  December  10. 
1000,  entitled  "An  act  to  establish  and  main- 
tain, regulate,  and  make  efficient,  a  dispen- 
sary In  Florence,  and  a  branch  thereof.  In  that 
part  of  Florence  known  as  East  Florence, 
Lauderdale  county,  Alabama,  'and  to  pro- 
vide for  the  Issuance  of  liquor  licenses  In 
Lauderdale  county  and  the  city  of  Florence 
until  this  act  goes  Into  effect* "  Acts  1000- 
1901,  p.  288.  That  on  July  1,  1001.  the  com- 
missioners named  In  said  act,  having  pre- 
viously met  and  organized  and  elected  a  man- 
ager and  branch  manager  pursuant  to  the 
terms  of  the  said  act,  established  In  said  city 
a  dispensary  and  branch  thereof,  as  provided 
In  said  act  That  upon  the  establishment  of 
said  dispensary  the  petitioner  applied  to  Hon. 
J.  J.  Mitchell,  Judge  of  probate  of  Lauderdale 
county,  for  a  state  liquor  license  for  each 
place  of  business,  as  provided  by  section  18^^ 
of  said  act,  for  a  period  of  six  months.  That 
at  the  time  of  the  passage  and  approval  of 
the  act  creating  the  petitioner  the  license 
required  by  law  for  retail  liquor  dealers  was 
$275  per  annum,  or  $137.50  from  July  1st  to 
January  1st.  for  each  place  of  business,  which 
sum  the  petitioner  tendered  and  offered  to 
pay  said  Mitchell  as  Judge  of  probate;  but 
that  said  Judge  was  of  the  opinion  that  the 
petitioner  was  not  entitled  to  receive  the  li- 
cense pursuant  to  the  terms  of  said  special 
act  under  which  the  petitioner  was  incor- 
porated, and  declined  and  refused  to  accept 
the  sum  of  $276  In  payment  of  this  license 
for  the  period  of  six  months.  That  said 
Judge  was  of  the  opinion  that  the  annual  li- 
cense to  be  paid  to  the  state  by  the  peti- 
tioner was  $1,925,  to  be  paid  In  quarterly  In- 
stallments. That  the  petitioner  paid  to  the 
probate  Judge  the  sum  of  $481.25,  It  being 
one-fourth  of  the  amount  demanded  for  an 
annual  liceuae,  and  thereupon  said  Judge  is- 
sued to  the  petitioner  the  said  license  for 
three  months.  That  the  petitioner  is  ad- 
vised, Informed,  and  believes,  and  so  avers, 
that  It  has  paid  to  the  probate  Judge  the  full 
amount  of  the  license  required  by  law  for  the 
period  of  six  months  and  more,  and  Is,  there- 
fore, entitled  to  receive  from  said  probate 
Judge  a  state  license,  or  a  receipt  for  the  li- 
cense tax  so  paid,  for  the  period  from  July 
I,  1001.  to  December  31,  1901.  The  prayer 
of  the  petition  was  for  a  writ  of  mandamus 


directed  to  said  Hon.  J.  3.  Sfitdiell.  Judge  of 
the  probate  court  of  Lauderdale  county,  com- 
manding him  to  Issue  to  the  petitioner  a  U* 
cense  or  receipt  for  Qie  period  from  July  1  to 
December  SI,  UOL  To  tUa  petition  the  re- 
spondent donnrred  upon  the  toUowlns 
grounds:  "(1)  That  the  act  nndw  whldi  the 
petitioner  claims  to  hare  been  organized  la 
unconstitntlcmal  and  void,  In  that  tt  Is  In 
vU^tton  of  section  2  of  article  4  of  tbe  om- 
Btltutlon  of  Alabama  of  1875;  (2)  that  said 
act  doea  not  seek  to  confer  authority  on  tiie 
city  of  Flormce  In  Its  corporate  name  or  ca- 
pacity, or  through  Its  leglslatlTe  body,  to 
carry  on  the  business  of  buying  and  adllng 
spirituous,  TlnouB,  or  malt  liquors,  tnit  aeela 
to  confer  such  special  privilege  and  aatbority 
upon  petitioner,  a  ccnrporatlon,  which  la  to  be 
controlled  by  cmtaln  Individuals."  This  de- 
murrer was  overruled,  and  thereupon  the  re- 
spondent filed  an  answo'.  In  which  he  plead- 
ed the  unconstltntlonaUty  of  the  act  under 
which  tlie  petitioner  was  Incorporated  upon 
the  same  grounds  upon  which  the  demoner 
was  based.  Upon  the  hearing  of  the  cause 
the  facts  averred  In  the  petition  were  8dI>- 
stantlally  proved.  After  the  Introduction  of 
all  the  evldmce  the  court  rendered  judgment 
granting  the  relief  prayed  for  In  the  petition, 
and  ordering  the  writ  <^  mandamus  to  be  is- 
sued to  said  J..  J.  Mltchdl,  as  Judge  of  th3 
probate  court  of  Lauderdale  county,  com- 
manding him  to  Issue  a  license  ot  receipt  as 
prayed  for  In  the  petition.  From  this  judg- 
ment the  respondent  appeals,  and  assigns 
as  error  the  overruling  of  the  demurrer  to 
the  petition,  and  the  rradlUcm  of  said  Judg- 
ment. 

In  the  case  of  Powers  against  the  mayor 
and  aldermen  of  the  city  of  Florence,  a  pros- 
ecution for  selling,  giving  away,  or  other, 
wise  disposing  of  spirituous,  vinous,  or  malt 
liquors  in  a  public  place  in  the  city  of  Floi^ 
ence,  agalust  the  peace  and  dignity  of  the 
state  of  Alabama,  was  commenced  against 
the  appellant  W.  B.  Towers  by  a  complaint 
made  out  by  an  affidavit  awom  out  before  a 
Justice  of  the  peace.  On  tbe  trial  b3fore  the 
Justice  of  the  peace  the  defendant  was  found 
guilty  as  charged,  and  from  this  Judgment  of 
conviction  an  appeal  was  taken  to  the  cir^ 
cult  court.  In  the  circuit  court  the  mayor 
and  aldermen  of  Florence  flled  a  statement  or 
declaration,  which,  as  amended,  was  in  words 
and  figures  as  follows:  "The  mayor  and  al- 
dermen of  the  city  of  Florence  charge  tbnt 
within  twelve  months  before  the  commence- 
ment of  th^se  proceedings  W.  B.  Powers  did, 
within  the  city  of  Florence,  sell,  give  away, 
or  otherwise  dispose  ot  spirituous,  vinous,  or 
malt  liquor  or  Intoxicating  beverages  at  a 
public  place,  and  subsequent  to  tbe  1st  day 
of  July,  1901,  against  the  peace  and  dignity 
of  the  city,  and  contrary  to  its  ordinances  in 
such  cases  made  and  provided.  In  words  and 
figures  as  follows:  'An  Ordinance.  Whereas 
the  general  assembly  of  Alabama  has  passed 
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an  act  proTldlng  for  a  dispensary  In  the  city 
of  Florence  to  go  Into  effect  on  tbe  Ist  day 
of  July,  1901,  and  whereas  It  la  the  Intention 
and  duty  of  this  board  to  restrict  the  sale 
and  distribution  of  liquors  In  this  city  In  con- 
formity tt  the  provisions  of  said  act:  There- 
fore be  It  ordained  by  the  mayor  and  alder- 
men of  tbe  city  of  Florence,  that  on  and 
after  tbe  Ist  day  of  July,  1901,  It  shall  be 
unlawful  for  any  one  within  the  corporate 
limits  or  police  Jurisdiction  of  this  city,  ex- 
«.-ept  as  provided  In  said  dispensary  act,  to 
sell,  give  away  or  otherwise  dispose  of  any 
spirituous,  vinous  or  malt  liquors  or  Intoxi- 
cating beverages  at  or  In  any  hotel  restau- 
rant, eating  house  or  any  other  public  place, 
and  for  every  violation  of  tbls  ordinance  the 
party  shall  be  flned  not  less  than  one  hun- 
dred dollars  and  shall  also  be  sentenced  to 
bard  labor  for  the  dty  for  not  less  than  thirty 
days.  Be  It  further  resolved  that  the  police 
force  are  directed  to  see  that  tbe  above  law 
fs  upheld  In  spirit  and  letter.  Adopted  June 
24. 1901/  "  To  this  declaration  the  defendant 
demurred  upon  tbe  following  grounds:  "(1) 
That  said  statement  charges  no  offense 
against  the  municipal  laws  or  ordinances  of 
the  said  city  of  Florence;  (2)  that  any  ordi- 
nance of  the  said  city  of  Florence  by  which 
the  acts  of  the  defendant  complained  of  or 
charged  are  made  unlawful  or  prohibited  Is 
unconstitutional,  null  and  void;  (3)  that  any 
act  or  statute  of  the  legislature  of  the  state 
of  Alabama  by  or  under  which  It  Is  sought 
or  attempted  to  adopt  any  ordinance  of  the 
dty  of  Florence,  prohibiting  or  making  un- 
lawful the  acts  of  the  defendant  set  forth 
or  complained  of  In  said  statement  Is  uncon- 
stitutional, null  and  Told."  Tlils  demurrer 
was  overruled,  ai^  to  this  ruling  tbe  defend- 
ant duly  excepted.  Upon Hie  hearing  of  the 
cause  there  was  evidence  Introduced  tending 
to  show  that  the  defendant  did  sell  liquor  in 
tbe  town  of  Florence,  and  the  ordinance 
which  was  set  forth  In  the  declaration  was 
proved  and  bitroduced  in  evidence.  Upon  the 
Introducticm  of  all  the  evidence  the  court,  at 
the  request  of  the  prosecution,  gave  to  the 
Jury  tbe  following  wrlttm  charge:  "If  tbe 
Jury  believe  the  evidence  beyond  a  reason- 
able doubt,  they  wUl  find  the  defendant 
guilty."  Tbe  defendant  duly  excepted  to  the 
giving  of  this  diarge,  and  also  excepted  to 
the  court's  .refusal  to  give  the  following 
charge  requested  by  bim:  "(1)  If  the  jury  b»- 
Ueve  the  evidence,  they  should  find  for  the 
defendant"  There  were  verdict  and  Judg- 
ment In  favOT  of  the  mayor  and  aldermen  of 
Fhirenc^  usesslng  the  fine  of  9100.  From 
this  Judgment  the  defendant  appeals,  end  as- 
signs ss  error  the  several  mllngs  of  tbe  trial 
court  to  which  exceptions  were  reserved. 

Cbas.  G.  Brown,  Atty.  Oen.,  for  appellant 
J.  J.  Mitchell.  Alex  B.  Walker  and  Thos. 
R.  Boulhac,  for  appellant  Powers.  R.  T. 
Simpson  and  John  T.  Ashcraft,  for  relator 
appellee.  Simpson  &  Jones,  for  appellees 
mayor  .nnd  aldermen  of  city  of  Florence. 
82S0.-M 


McCXiKIXAN,  O.  J.  The  main  question 
presented  In  each  of  these  cases  Is  tbe  consti- 
tutionality of  an  act  approved  December  10, 
1900,  entitled  "An  act  to  establish  and  main- 
tain, regulate,  and  make  efficient,  a  dla- 
pansary  in  Florence,  and  a  branch  thereof, 
in  that  part  of  Florence  known  as  Eatt  Flor- 
ence, Lauderdale  county,  Alabama.  'And  to 
provide  for  the  issuance  of  liquor  licenses  In 
Lauderdale  county  and  the  city  of  Florence 
until  this  act  goes  Into  effect*  "  Acts  1900- 
1001,  p.  288.  In  the  first  place,  It  la  Insisted 
that  tbe  act  contains  two  subjects,— the  es- 
tablishment, etc.,  of  a  dispensary  at  Florence, 
and  the  Issuance  of  liquor  licenses  m  Lauder- 
dale county  until  the  provisions  as  to  the  dis- 
pensary go  into  effect  In  violation  of  tbe 
organic  provision  that  "each  law  shall  con- 
tain but  one  subject"  and  that  these  two 
subjects  are  expressed  in  the  title  of  tbe  act 
In  violation  of  the  further  provision  that  the 
one  subject  to  dealing  with  which  all  acts  are 
confined  "shall  be  clearly  expressed  In  ita 
title."  Const  1875,  art  4,  S  2.  In  the  con- 
sideration of  this  ground  of  attack  on  the 
constitutionality  of  the  enactment  we  shall 
assume  that  all  provisions  of  the  statute  oth- 
er than  that  with  reference  to  the  issuance 
of  liquor  licenses  to  run  up  to  the  time  for 
the  establishment  of  the  proposed  dispensary 
are  covered  by  tbe  first  clause  of  tbe  caption, 
pertinent  to  the  subject  there  expressad,  and 
otherwise  valid.  So  proceeding,  we  do  not 
find  that'  the  position  Is  well  taken.  The 
subject  dealt  with  In  the  act  Is  the  estab- 
lishment and  administration  of  a  dlspenaary 
in  Florence,  with  a  branch  at  East  Florence, 
in  lauderdale  county.  The  purpose  of  the 
act  as  expressed  In  Its  tide,— Its  subject- 
Is  to  establish  and  maintain,  regulate,  and 
make  efficient  a  dispensary  in  Florence,  and 
a  branch  thereof  In  that  part  of  Florence 
known  as  "East  Florence,"  Lauderdale  coun- 
ty, Ala.  Those  of  the  provisions  of  tbe  act 
having  relation  to  Issuance  of  liquor  licenses 
to  run  up  to  the  time  the  dispensary  should 
be  put  into  operation  are  cognate,  germane, 
and  complementary  to  Its  provisions  for  the 
establishment  and  carrying  on  of  the  dis- 
pensary, necessary  and  proper,  in  view  of  ex- 
isting law,  to  the  rounding  out  and  perfco- 
tion  of  the  new  system  of  dealing  In  liquors 
which  the  act  proposed  to  establish;  nud,  be- 
ing so,  they  are.  In  legal  contemplation, 
"clearly  expressed"  in  the  first  clause  or  sen- 
tence of  the  title  of  the  act.  That  a  mure 
particular  expression  as  to  such  provisions  is 
made  ta  the  last  clause  or  sentence  of  the  tl- 
tie  is  of  no  consequence.  Such  expression  la 
not  the  setting  forth  of  another  and  distinct 
subject  In  the  tiUe,  but  tbe  mere  specification 
In  or  by  way  of  subtitle  of  a  m.Ttter  covered 
In  a  general,  but  sufficient  way  in  the  main 
title.  Tbe  word  "dispensary,"  and  the  phras- 
es "to  eetabllsh  a  dispensary,"  and  "to  es- 
tablish and  maintain  a  dispensary,"  etc.,  had 
come  before  tbe  session  of  assembly  of  1900- 
1901  to  have  general  aud  well  understood 
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meanings  In  the  legislation  of  the  state.  Hie 
"question  of  dispensary"  or  the  'issue  of  dis- 
pensary" was  the  phrase  In  common  and  uni- 
versal use  when  refermce  was  had  to  the 
agitation  prevalent  throughout  the  state  or 
In  any  county  or  municipality  looking  to  com- 
mitting and  confining  the  sale  of  spirituous, 
Tlnous,  and  malt  liquors  to  governmental 
agencies  and  on  goTemmental  account  And 
wherever  this  had  been  done  It  was  said  that 
"a  dispensary  had  been  established,"  and 
by  that  statement  the  fact  that  this  traffic 
had  been  so  committed  and  confined  was  as 
aptly  and  accurately  and  fully  made  known 
to  the  common  apprehension,  as  If  every  de- 
tail had  been  stated.  There,  of  course,  may 
be  dispensaries  for  the  disposition  of  com- 
modities other  than  these  liquors;  but  when 
reference  is  made  to  tbem  by  the  use  of  the 
word  "dispensary"  there  must  be  some  ex- 
press differentiation,  else  the  reference  will 
be  understood  to  be  to  dispensaries  of  Ilq- 
nors.  Especially  Is  this  true  of  the  use  of  the 
word  In  legislation,  for  when  it  la  proposed 
by  a  bill  to  establish  a  dispensary  everybody 
at  once  understands  that  It  is  a  dispensary  of 
spirituous,  vinous,  and  malt  Uqnors  which  Is 
pn^sed,  and  that  the  purpose  Is  not  only 
to  authorize  the  sale  of  these  liquors  by 
agents  of  government,  but  also  and  further 
to  prohibit  the  sale  of  them  by  private  per- 
sons. Indeed,  the  prime  consideration  under- 
lying the  establishment  of  dlspei^aarles  by 
law,  that  which  Is  always  put  forward  by 
moralists  and  sociologists  In  advocacy  of  leg- 
islation to  that  end,  that  which  In  their  estl- 
matlott  outweighs  the  objection  which  many 
people  have  to  bodies  politic  engaging  in  this 
tralHc  at  all,  is  that  the  establishment  of  the 
dispensary  by  committing  the  dealing  In  these 
liquors  to  public  agencies,  which  are  presum- 
ably devoted  and  consecrated  to  the  public 
welfare,  and  are  without  Interest  or  Incentive 
to  augment  their  sales,  and  thereby  to  In- 
crease profits,  or  to  sell  liquors  of  an  Inferior 
and  deleterious  quality,  takes  the  traffic  en- 
tirely out  of  the  bands  of  private  persons, 
who  lack  the  public  agencies*  consecration 
to  the  public  good,  who  have  interest  and  In- 
centive to  Increase  their  sales,  and  to  supply 
cheap  and  deleterious  liquors,  whose  places 
of  business  must  be  Inviting  to  loiterers,  etc.; 
and  it  is  upon  this  theory  that  statutes  es- 
tablishing dispensaries  have  heretofore  pro- 
ceeded. So  that  the  corollary  to  the  estab- 
lishment of  a  dispensary  is  the  prohibition  of 
the  sale  of  liquors  by  private  persons.  So 
universal  Is  the  notion  that  such  prohibition 
is  the  prime  purpose  of  such  statutes,  and  so 
nnlformly  has  such  prohlbltlcm  been  made 
part  of  them,  that  the  expression  in  the  title 
of  an  act  of  a  purpose  to  establish  a  dis- 
pensary Is  the  expression  of  a  purpose  to  pro- 
hibit the  selling  of  liquors  by  private  persons 
on  private  account,  or,  at  least,  there  la  such 
correlation  to  the  common  understanding  be- 
tween the  eFitabllshment  of  the  dispensary 
and  the  prohibition— the  latta  la  so  cognate^ 


germane,  and  necessary  to  the  purpose  of  the 
former— as  that  It  Is  covered  by  the  expres- 
sion, and  authorized  under  it  Hence  it  Is 
that  the  title  of  the  act  under  consideration, 
as  set  forth  In  its  first  clause,  "to  establish 
and  maintain,  regulate,  and  make  efficient, 
a  dispensary,"  etc..  Is  to  all  legal  Intent  the 
expression  of  a  purpose  to  authorize  fbe  sale 
of  liquors  by  public  agencies,  and  to  prohibit 
It  by  private  pCTsons.  to  commit  and  to  strict- 
ly confine  the  business  to  a  public  agency. 
Theretofore  It  had  been  lawful  for  private 
persons  to  engage  In  this  business  in  Flor- 
ence, and  perhaps  at  other  places  In  the  coun- 
ty, upon  being  licensed  so  to  do.  The  pur- 
pose of  the  act,  as  evinced  by  Its  title,  was  to 
substitute  the  dispensary  for  the  licensed 
dealings  by  individuals;  to  substitute  the 
system  of  governmental  traffic  for  the  system 
of  private  traffic  under  licenses.  It  was 
deemed  necessary  to  allow  some  time  after 
the  passage  of  the  act  for  preparation  to  In- 
stitute the  change  contemplated.  Tbe  act 
was  approved  December  10, 1900.  It  was  not 
to  go  Into  effect  In  the  actual  establlshm^it 
of  the  dispensary  and  the  taking  over  there- 
by of  this  business  until  the  Ist  of  the  fol- 
lowing July.  There  was  no  contemplation 
that  the  Jsuslness  under  license  should  cease 
until  the  business  under  public  agency  should 
begin,  but  the  contrary.  Under  existing  law, 
however,  the  licensed  traffic  could  not  con- 
tinue up  to  ^e  Inauguration  of  the  diapm- 
sary  traffic,  because  there  was  no  autbority 
in  the  Judge  of  probate  to  isaue  licenses  to 
carry  on  this  business  from  January  Imt  to 
July  1st  the  statute  authoring  licenses  only 
for  the  whole  year  when  taken  out  prior  to 
July  Ist;  and  there  was  no  authority  after 
the  passage  of  this  statute  for  that  officer  to 
Issue  licenses  for  the  whole  year,  since  this 
act  and  properly  under  Its  main  title,  pro- 
hibited sales  under  license  after  July  1st 
So  that  It  seems  clear  to  us  that  the  pro- 
vision In  this  statute  for  the  Issuance  of 
licenses  to  run  up  to  the  time  the  disp^- 
sary  should  go  Into  operation  was  not  only 
cognate  and  germane  and  mmi^ementary  to 
the  subject  expressed  In  the  first  sentence  of 
Its  title,  and  referable  thereto,  but,  further, 
that  It  was  necessary  to  the  subject  so  ex- 
pressed. Involving  as  that  subject  did,  muA  as 
the  purpose  of  the  act  expressed  In  the  title 
did.  when  taken  In  connection  with  the  pro- 
vision as  to  the  time  at  which  the  dispensary 
should  go  Into  full  operation,  the  continuance 
of  the  traffic  under  license  up  to  July  1, 
1901,  and  the  substitution  on  that  day  for 
traffic  under  license  the  traffic  by  public 
agency.  Such  substitution  at  that  time  was 
the  end  the  legislature  had  in  view.  To  this 
substitution  the  continuance  of  the  existing 
traffic  was  necessary,  and  to  sndi  contlziuance 
the  provision  as  to  the  Issuance  of  licenses 
for  the  first  half  of  the  year  1901  was  essen- 
tial The  point  Is,  we  think,  substantially 
determined  In  the  cases  of  IBtt  parte  Mayoc, 
etc.,  of  Cnty  of  Blrmlngtaan^  116  Ala.  186, 
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22  Sontb.  454.  aod  State  t.  Grlffln  (Ala.)  31 
Sontli.  112;  and  upon  these  authorities  and 
tbe  foregoing  conBlderattona  our  concluBlon  )b 
that  but  one  subject  la  rapreesed  In  the  title 
to  this  act,  and  that  the  provision  for  licenses 
extending  up  to  July  1,  1901,  is  -within  the 
subject  so  expressed.  The  cases  of  Bradley 
T.  State,  99  Ala.  177, 18  South.  416,  and  State 
T.  DaTts  (Ala.)  30  Soutb.  344,  are  dlstln- 
Kulshable  from  tbe  case  at  bar  in  this: 
The  prohibition  Intended  by  the  statutes  un- 
der review  In  those  cases  could  be  effected  as 
well  without  their  proTlslons  for  refunding 
license  money  as  with  those  proTlslons,  while 
In  this  case  the  purpose  of  the  statute  to 
substitute  one  system  of  traffic  In  liquors 
for  another  on  July  1,  1901,  could  not  be 
fully  effectuated  without  a  i)roTl8lon  for  the 
issuance  of  licenses  running  up  to  that  time. 
We  adhere  to  these  Cases  of  Bradley  and 
Davis,  but  they  mark  the  limit  beyond  which 
we  win  not  go  In  declaring  acta  of  assembly 
TlolatlTe  of  section  2  of  article  4  of  tbe  coo- 
stltution  of  187S. 

The  other  objections  urged  against  the 
eonatltntlonaUty  of  this  act  are  that  certain 
jwlTate  persons  and  their  successors  are  by 
It  constituted  a  body  corporate  to  Inaugurate, 
carry  on,  and,  if  they  see  fit,  suspend,  or  dls- 
contlnue,  the  dtopensary;  ttiat  the  act  con- 
t&ra  police  powers  upon  tiie  corporation;  that 
this  entity  Is  a  private  corporation;  and  that 
tbe  act  commits  the  liquor  traffic  In  Lauder- 
dale county  to  this  inivate  corporation,  to 
the  exclusion  fnHu  that  business  of  an  other 
private  corporatioib  and  private  persons.  A 
statement.  In  brief,  of  the  provisions  of  tbe 
act  Is  necessary  to  a  proper  understanding 
and  consideration  of  these  objections  to  Its 
constltntlonal  Integrity.  Tbe  act  ttself  ap- 
points the  llrat  IndlTldnals  who  are  to  carry 
It  Into  effect  There  are  five  of  them,  and 
they  are  appointed  tor  taram  of  one,  two, 
tbrWt  four,  and  five  years,  respectively.  On 
the  expiration  of  the  term  of  each,  his  suc- 
cessor Is  to  be  elected  by  the  board  of  mayw 
and  aldermen  of  Florence  and  the  commis- 
sioners' court  of  Lauderdale  county,  assem- 
bled In  Joint  meeting,  which  Is  to  be  presided 
ovor  by  the  mayor  of  Florence.  These  five 
"dispensary  commlsslonen,"  aa  tbcgr  are  call- 
ed In  the  act,  constltntlnK  a  corporation,  are 
to  elect  one  of  Qielr  number  annually  to  be 
dialrman,  and  another  to  be  secretary  and 
treasurer.  Bach  of  the  commissioners  la  re- 
quired to  take  and  subscribe  an  oath  that 
lie  wtU  faithfully  and  honestly  discharge  all 
the  duties  Imposed  on  him  by  the  act  The 
secretary  and  treasurer  Is  required  to  ^ve 
bond,  vltb  good  and  sufficient  surety,  to  be 
approved  by  the  mayor  and  aldermen,  condi- 
tioned for  the  faithful  performance  of  bis 
duties.  The  commlsslono^  are  to  employ 
managers  for  the  dispensary  in  Florence  and 
Its  branch  in  East  Florence,  fix  their  com- 
penaatlim,  which  Is  not  to  be  made  to  depend 
upon  the  amount  of  sales,  and  regulate  and 
snperlntend  them  In  cmrrylng  on  the  bnshiess. 


The  commissioners  are  to  pay  liquor  license 
for  each  place  of  business  as  now  required 
by  law.  Each  of  the  commissioners  is  to 
receive  a  salary  of  fSO  per  annum,  and  that 
one  of  them  who  is  secretary  and  treasurer 
Is  to  receive  9100  per  annum  additional.  Tbe 
commissioners  are  required  to  "appropriate 
the  net  profits  of  said  dispensary  to  tbe  city 
of  Florence  and  the  county  of  Lauderdale  in 
such  ratio  as  may  now  be  received  by  them 
from  existing  saloon  licenses."  Neither  the 
city  nor  the  county  Is  to  put  any  money  Into 
the  business,  nor  Is  either  liable  for  any  debts 
incurred  by  the  commissioners  In  carrying  it 
on.  The  corporation  constituted  of  the  com- 
missioners has  capacity  to  sue  and  may  be 
sued,  and  this  entity  Is  to  maintain  and  oper- 
ate the  dispensary  from  the  funds  arising 
from  the  sale  of  liquors;  and,  in  order  to  In- 
augurate tbe  dlsprasary  and  to  purchase  liq- 
uors from  time  to  time,  the  corporation  Is 
authorized  to  borrow  money,  or  to  pledge  Its 
credit  The  salaries  of  the  commissioners 
and  the  managers  are  to  be  paid  out  of  the 
business.  The  act  is  In  a  sense  of  a  manda- 
tory nature,  or  mandatory  In  form,  rather,  In 
its  imposition  of  the  duty  to  establish  and 
carry  on  the  dispensary  upon  the  commis- 
sioners. Yet  they  incur  no  penalty  or  lia- 
bility of  any  sort  for  refusing  or  failing  to 
establish  it  and  the  contingency  of  such  re- 
fusal or  failure  is  within  the  expressed  con~ 
templatlon  of  tbe  act  which  contains  this 
provision:  "If  said  commissioners  fall  to  es- 
tablish sneh  dispensary  by  the  ISth  day  of 
July,  1901,  then  the  board  of  mayor  and  al- 
dermen of  Oie  city  of  Florence  may  do  so  un- 
der the  provisions  of  this  act"  Moreover, 
having  estebllsbed  a  dispensary,  the  act  ex- 
pressly confoi  upon  them  'full  power  and 
authority,  at  any  time  they  may  see  proper 
so  to  do,  to  suqiendt  or  discootinue  perma- 
nently said  dispensary  and  close  ont  all  stock 
thereof  on  hand";  and  provides  further  '*tbat 
U  the  dispensary  cmnmlssiotters  at  any  time 
determine  to  permanently  disomtlnne  the 
dispensary,  •  •  «  the  board  of  mayor 
and  aldermen  of  tiie  dty  of  Florence  and 
the  probate  Judge  of  Lauderdale  county  are 
hraeby  authotlz^  to  Issue  liquor  licenses  as 
now  or  hereafter  provided  by  law.  If  tbe 
board  of  mayor  and  aldomen  of  the  dty  of 
Florence  does  not  put  Into  operation  a  dis- 
pensary onder  this  or  some  otber  act"  Tbe 
anomalies  of  this  enactment  apparent  from 
tbe  foregoing  statement  are  numerous  and 
striking.  Under  the  guise  of  establishing  and 
maintaining  a  ''dispensary,"  by  whldi,  as  we 
have  seen,  Is  always  intended  the  oommlttins 
and  confining  the  liquor  traffic  to  dlslnter- 
ested  public  and  govmrnaental  agencies,— 
the  purpose  and  only  Justifying  motive  al- 
ways being  to  conserve  the  morals  and  good 
order  of  the  communlly,  and  never  bring 
primarily  pecuniary  profit  or  benefit  to  the 
agency,  or  to  the  local  or  general  body  politic, 
^e  state,  county,  or  town.— Uie  act  com* 
mlts  this  traffic  In  Florence  and  Uirougbout 
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Lauderdale  county  to  a  corporation  created 
by  It,  and  constituted  by  It  ot  certain  named 
IndlvldnalB,  wbose  only  connection  wltb  any 
recognized  goTemmental  agency  or  power  U 
tbat  these  individuals  are  named  by  tbe  state, 
and  their  successors  are  to  be  appointed  by 
the  county  and  city  legislative  bodies  acting 
jointly,  and  that  they  are  required  to  pay  the 
net  proceeds— the  profits— of  tbe  business  to 
tbe  city  and  county.  Neither  tbe  city  nor 
tbe  county  engages  In  tbe  busUiesa,  nor  has 
any  control  over  It  beyond  namlDg  successive 
members  of  tbe  corporation.  The  act  creates 
a  corporation,  and  breathes  Into  It  a  standing 
In  tbe  courts,  a  capacity  to  borrow  money  and 
to  Incur  debts,  and  launches  It  upon  a  pre- 
carious mercantile  venture  without  a  cent 
of  money  to  Inaugurate  tbe  business  or  a 
cent's  worth  of  property  to  form  a  basis  of 
credit  Ijlcense  taxes  are  to  be  paid  by  this 
concern,  the  dispensers— managers— are  to  be 
paid  by  It,  tbe  salaries  of  Its  ovra  members 
are  to  be  paid  by  it;  and  all  these  payments 
must  be  made  out  of  the  profits  of  the  busi- 
ness. Moreover,  rents  are  to  be  paid,  and 
the  money  borrowed  and  debts  Incurred  In 
setting  up  and  conducting  the  business  are 
to  be  paid  out  of  It;  and,  while  tbe  com- 
missioners are  not  personally  liable  for  debts 
Incurred,  they  would  naturally  have  a  lively 
Individual  concern  to  have  tbem  paid,  and  the 
credit  of  the  artificial  entity  composed  of 
tbem  maintained;  and  they  as  well  as  tbe 
managers  have  a  direct  personal  concern  In 
this  connection,  since  without  tbe  payment  of 
debts  the  busmess  could  not  be  prosecuted 
and  their  salaries  would  cease.  So  that  it  Is 
clear  that  each  and  all  these  commissioners 
and  the  managers  have  direct  personal  pe- 
cuniary Interests,  and  the  commlssionerB  an 
additional  personal  concern  of  a  moral  na- 
ture, In  this  business,  in  Its  continuance,  in 
Its  pri^tabteness,  In  its  volume,  in  Increas- 
ing the  sales  of  the  dispensary.  All  this  la 
out  of  all  harmony  with  the  theory  and  mo- 
tive and  public  policy  of  dispensing  legisla- 
tion. So,  too,  are  the  further  provisions  of 
this  act  which  virtually  leave  the  establlsh- 
meut  of  the  dispensary  in  the  first  Instance 
to  the  discretion  of  these  commissioners,  and 
expressly  confer  upon  them  the  power  and 
authority  to  suspend  It  for  any  length  of 
time  they  see  fit,  and  to  discontinue  it  per- 
manently If  they  choose  so  to  do.  Wherever 
legislation  of  this  character  (that  Is,  for  the 
committing  of  this  traffic  to  dispensaries)  has 
been  had,— in  this  state  and  out  of  It,  as  far 
as  we  are  advised,— It  has  proceeded  on  the 
theory  that  the  public  alone  should  be  inter- 
ested In  the  business;  that  the  state,  coun- 
t3',  or  municipality,  as  tbe  case  might  be, 
should  engage  in  the  business,  should  supply 
the  funds  to  Inaugurate  It  and  carry  It  on, 
should  with  public  funds  pay  tbe  dispensers 
or  other  necessary  agents,  so  that  they  would 
be  wholly  disinterested,  and  without  Incen- 
tive to  exploit  the  traffic  or  to  Increase  Its 
volume,  and  should,  wUIe  on  the  one  hand 


receiving  whatever  profits  might  Incidentally 
result  from  thus  on  principles  of  public  pol- 
icy controlling  and  carrying  on  a  traffic  re- 
quiring police  regulation,  and,  In  a  s^ise. 
repression,  on  the  other,  Incur  and  bear  the 
losses  which  might  result  from  the  business. 
And  it  Is,  to  say  tbe  least,  largely  upon  this 
theory  that  tbe  courts  have  upheld  such  legis- 
lation. Can  l^slatlon  not  proceeding  upon 
this  theory  be  upheld?  Can  an  act  which 
departs  from  this  theory  so  radically  as  the 
act  under  consideration  be  sustained  at  all? 
The'  exigencies  of  the  present  appeal  do  not 
require  us  to  respond  to  these  queries. 

Again,  leaving  out  of  view  the  considera* 
tlons  just  adverted  to,  or  rather  dealing  with 
them  from  another  standpoint.  It  Is  obvioua 
that  an  act  proceeding  on  the  general  lines 
upon  which  this  one  proceeds  might  amount 
to  an  arbitrary  designation  by  the  legrisla- 
ture,  or  by  the  commissioners'  court  of  a 
county  and  the  board  of  mayor  and  alder- 
men of  a  town  in  that  county,  of  private  per- 
sons or  a  private  corporation  to  carry  on  the 
liquor  traffic,  to  the  exclusion  of  all  other 
private  persons  and  pri,vate  corporations.  In 
palpable  violation  of  fundamental  law.  For 
lllustiutlon:  Suppose  It  were  a  fact  that  the 
net  profits  of  tbe  liquor  business  in  Florence 
and  East  Florence  were  (10.000,  and  this  act 
had  provided  a  salary  of  $2,000  for  eacb  of 
these  five  commissioners,  would  any  court 
hesitate  to  declare  that  such  a  statute  would 
be  tbe  conferring  of  a  special  privilege  on 
these  men  or  this  close  corporation  compos- 
ed of  tbem;  that  It  woulfll  be  Invidloaa,  and 
class  l^isiatlon,  and  unconstitutional  and 
void?  Would  not  such  a  statute  be  deariy 
for  tbe  benefit  of  these  Individuals,  exclu- 
sive of  the  equal  right  of  other  individuals  to 
engage  In  this  business?  We  do  cot  know 
what  the  profits  of  these  dispensaries  are. 
They  may,  for  aught  we  know  to  tbe  con- 
trary, not  exceed  the  f360  to  be  paid  to  these 
commissioners.  And  can  it  make  any  differ- 
ence what  the  commissioners  are  to  receive 
out  of  tbe  business,  when  they  in  fact  are  to 
receive  all  Its  Issues  and  profits,  when  they, 
and  not  tbe  state,  nor  the  county,  nor  the 
city,  Inaugurate  It,  and  supply  the  funds  for 
prosecuting  It  and  themselves,  to  the  exclu- 
sion of  all  others  equally  entitled  to  engnt-e 
in  the  traffic  under  organic  guaranties,  carry 
It  on,  and  receive  the  proceeds  of  It?  Can 
the  legislature,  Indeed,  thus  provide  tor  the 
farming  out  of  this  traffic  to  persons  named 
by  Itself  or  to  be  named  by  the  county  and 
town  authorities  upon  conditions  Involvbig 
merely  the  payment  of  some  part  of  the  pro- 
ceeds to  tbe  county  and  town,  and  forbid  oth- 
er persons  to  engage  In  the  traffic  at  all? 
These,  too,  are  questions  which  we  an  not 
under  the  necessity  of  answering. 

This  act  has  infirmities  of  a  more  glaring, 
and  certainly  emasculating,  nature  than  those 
we  have  been  discussing.  To  our  minds  it 
palpably  Involves  an  unwarranted  and  un- 
constitutional delegation  of  legislative  pow- 
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er,  and  Incidentally,  w  to  speak,  the  con- 
ferring of  police  power  to  and  upon  the  dis- 
K>ensar7  commlsslonerB  named  In  the  act  and 
"tfaeir  SQCcessora.  ^lietber  the  act  diould  go 
into  effect  and  operation  at  all  or  not  waa 
left  to  all  essential  Intents  and  punrases  to 
1:lielr  uncontrolled  discretion.  Ttiey  might  be 
unable  to  raise  funds  or  secure  credit  neces- 
sary to  Inaagurate  the  dispensary  and  for 
tbat  reason  fall  to  establish  it  Or  they 
might,  without  any  reasons  apart  from  their 
cwn  notions  of  the  expediency  and  wisdom 
of  dispensary  legislation,  refuse  and  fail  to 
execute  the  act  If  they  failed  to  establish 
the  dispensary  for  any  reason  or  for  no  rea- 
son, we  are  not  of  opinion,  on  the  terms  of 
this  act,  that  they  could  be  thereunto  com- 
pelled. Indeed,  the  appointees  of  the  act 
were  under  no  duty  to  qualify,  and  under- 
take its  execution,  and  they  might  have  de- 
clined to  do  so.  No  provision  Is  made  for 
Buch  a  contingency,  and  its  occurrence  would 
baTC  effectually  prevented  the  act  from  ever 
going  Into -effect  But  the  legislature  not 
only  committed  the  question  as  to  whether 
this  act  should  ever  go  into  operation  to  five 
named  private  persons,  but  it  went  further, 
and  expressly  provided  that  these  same  per- 
sons, they  having  concluded  to  put  the  act 
Into  operation,  could  suspend  it  at  any  time, 
and  could  also  repeal  it  In  substance  and 
effect,  whenever  they  chose  so  to  do,  by  per- 
manently discontinnlng  tne  dispensaries;  and 
that  upon  such  repeal  other  Important  laws 
should  revive  and  become  operative  in  Flor- 
ence and  throughout  Lauderdale  county. 
Upon  a  mere  suspension  of  the  dispensary  by 
these  commissioners,  there  would  be  absolute 
prohibition  of  the  liquor  traffic  in  Lauderdale 
county.  The  suspension  might  be  for  a 
week,  or  a  month,  or  a  year,  yet.  If  It  waa  a 
suspension  only,— that  is,  if  the  commission- 
ers intended  to  resume  the  business  of  the 
dispensary  at  the  end  of  the  week,  or  month, 
or  year,  as  the  case  might  be,— the  effect  of 
the  exercise  by  them  of  the  power  to  sus- 
pend conferred  by  this  act  would  be  not  only 
to  suspend  a  law  of  the  state,  but  to  estab- 
lish prohibition  throughout  the  territory  cov- 
ered by  the  act  for  the  time  of  suspension,  t>e 
it  short  or  long.  If  they  chose  to  "discon- 
tinue permanently  the  dispensary,"  that  Is, 
ceased  to  caiTy  It  on  with  the  Intention  not 
to  resume  Its  business,  they  thereby  put  Into 
ojperation  the  license  laws  of  the  state  and  of 
the  city,  and  thus  authorized  the  unlimited 
traffic  in  liquor  throughout  the  county.  In 
other  words,  and  in  short,  this  act  delegated 
to  these  Ave  persons  the  legislative  power  of 
determining  whether  it  should  ever  become 
a  law  and  go  Into  effect,  the  legislative  pow- 
er of  suspending  it  at  any  time  and  for  any 
length  of  time,  they  .having  concluded  to 
make  it  a  law  and  put  It  in  operation,  and 
the  further  legislative  [Mwer  of  repealing  It 
by  determining  to  discontinue  the  dispensary 
proposed  to  be  established.  And  the  exercise 
of  each  of  these  Important  rights  of  election 


on  the  part  of  these  five  men,  or  a  qnomm  of 
them,  necessarily  has  the  effect  of  control- 
ling the  state's  policy  In  respect  of  this  traf- 
fic in  Lauderdale  conn^;  and  the  conferring 
of  these  rights  Is  In  really  delegating  to 
them  to  determine  which  of  the  three  possi- 
ble policies  should  be  enforced  by  legislation 
—whether  there  should  be  unlimited  sales  un- 
der license,  or  sales  through  the  dispensary 
system,  or  absolute  prohibition  of  all  sales. 
And,  of  course,  the  exerdse  of  this  delegated 
legislative  power  to  the  results  we  have  In- 
dicated necessarily  luTolved  the  exercise  of 
the  police  power  of  the  state  In  respect  of 
this  traffic  in  liquors. 

Whether  the  sale  of  Uqnors  In  LanderdaU 
county  should  be  free  and  unlimited,  or 
whether  It  should  be  prohibited,  or  whether  It 
should  be  permitted  but  regulated,  and,  if 
regulated,  whether  by  the  requisition  of  li- 
censes or  through  public  agencies  called  "dis- 
pensaries," were  matters  and  questions  with 
which  the  legislature  alone  was  competent  to 
deal.  The  whole  subject  is  legislative,  and  Is 
committed  to  the  general  assembly.  They 
cannot  "substitute  the  judgment,  wisdom  and 
patriotism  of  any  other  body  for  those  to 
which  alone  the  people  have  seen  fit  to  con- 
fide this  sovereign  trust";  and  much  less 
can  they  substitute  for  their  own  the  judg- 
ment, patriotism,  and  wisdom  of  five  private 
persons.  Of  course,  the  legislature  may  en- 
act a  local  statute  to  go  hito  effect  upon  Its 
adoption,  or,  rather,  acceptance  by  the  peo- 
ple of  the  locality  to  which  it  Is  to  apply,  or 
they  may  confer  certain  powers  of  local  leg- 
islation upon  public  political  corporations; 
but  they  cannot  delegate  to  Brown,  Jones, 
Smith,  Johnson,  and  Koberts,  private  persons, 
the  power  to  say  whether  a  statute  framed 
for  and  to  affect  the  county  and  all  the  peo- 
ple of  the  county  In  which  these  persons  may 
live  shall  go  Into  effect,— in  fact  become  a 
law,— nor  can  they  delegate  to  these  persons 
the  power  to  suspend  for  a  moment  of  time 
the  operation  of  a  statute  which  has  gone  in-, 
to  operation,  or  to  repeal  it;  and  they  can- 
not confer  upon  these  persons,  directly  or  in- 
directly, the  power  of  determining  what  po- 
lice regulations  shall  obtain  in  the  county  In 
respect  of  intoxicating  liquors;  nor  can  any 
of  these  powers  be  delegated  to  a  corporation 
constituted  of  these  persons,  and  charged 
with  the  duty  of  administering  this  act 
shonld  it  elect  to  put  it  Into  operation,  and  so 
long  as  it  refrained  from  suspending  or  re- 
pealing it  6  Am.  &  Eng.  Enc.  Law,  p.  1021 
et  seq.;  ■  Scbultes  r.  Eberly,  82  Ala.  242,  2 
South.  345;  Clark  v.  Port  of  Mobile,  67  Ala. 
217;  Dunn  v.  Court  of  County  Revenues,  85 
Ala.  144,  4  South,  mi;  Stanflll  v.  Court  of 
County  Revenue,  80  Ala.  287.  This  is  not 
a  case  for  the  elimination  of  the  unconstitu- 
tional provision  which  we  have  been  consid- 
ering from  the  act,  and  leaving  it  to  stand 
in  other  respects,  ^t  is  far  from  reasonable 
to  suppose  tbat  the  legislature  would  have 
peremptorily  required  the  persons  named.  In 
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the  act  to  form  «  peimUess  corporation,  and 
launch  It  upon  a  perilous  mercantile  venture, 
and  peremptorily  held  them  to  the  prosecn- 
tloa  of  that  venture,  regardleaa  of  their  abil- 
ity and  IncUnatlMi  to  Inaugurate  It  or  con- 
tinue Its  operations.  Indeed,  the  legislature 
bad  no  power  to  do  thle.  With  the  ellmlna- 
tlona  referred  to  made,  there  is  not  only  no 
reason  to  believe  the  act  would  bave  been 
passed,  and  no  ground  for  saying  that  It 
could  nQW  be  executed  In  accordance  with 
legislative  Intent,  but  it  would  still  be  Im- 
potent to  totee  the  commissioners,  or  the  coiv 
poratlon  composed  of  them,  to  Its  continued 
execution.  There  would  still  be  no  legal  as- 
surance against  their  suspending  or  perma- 
nently dlscontlaaing  the  dispensary.  Mot&- 
over,  the  elimination  of  these  provitions,  and 
the  consequent  giving  of  a  peremptory  and 
mandatory  character  to  the  act.  would  In- 
volve also,  It  would  seem,  the  alternate  de- 
pendent provisions  as  the  issuance  of  Ucensea, 
or  the  establishment  of  a  dispensary  by  the 
city  of  Florence  in  the  event  the  commission- 
ers should  fail  to  establish  a  dlapenaaij  or 
permanently  discontinue  It 

Upon  the  foregoing  conslderationa  we  are 
constrained  to  declare  the  act  in  question  uu- 
constitutlonal  and  void.  It  follows  that  the 
probate  Jndge  of  Lauderdale  county  was  un- 
der no  duty  to  issue  any  licenses  to  the  dis- 
pensaries which  had  been  established  by  the 
commissioners,  and  hence  was  not  compella- 
ble by  mandamus  to  Issue  licenses  to  them 
for  the  last  quarter  of  the  year  1901.  The 
judgment  of  the  circuit  court  awarding  man- 
damus against  him  must,  therefore,  be  re- 
versed, and  a  Judgmoit  vrill  be  here  entered 
dismissing  the  petitl<xi  for  mandamus. 

The  ordinance  of  the  dty  of  Florence  for 
violating  which  the  appellant  Powers  waa 
convicted  not  only  expressly  refers  to  thia 
invalid  dispensary  act  as  the  sole  authority 
for  Its  adoption,  but  it  also  ecpreasly  ex- 
cludes the  dispensaries  and  sales  made  by 
them  from  its  operation.  The  dispensary  act 
being  stricken  down,  the  ordinance  stands 
before  the  higher  law  as  if  It  bad  In  terms 
confined  the  sales  of  intoxicating  liquors  to 
seven  named  pei'sons,— the  dispensary  com- 
missioners and  managers,— and  prohibited 
aacb  sales  by  other  persons.  It  la  impossible 
to  conceive  how  the  ordinance  can  be  en- 
forced according  to  the  Intent  of  the  mayor 
and  aldermen  of  Florence,  or  that  It  would 
have  been  a^dopted  by  them  at  all  for  enforce- 
ment as  It  must  be  enforced  if  allowed  to 
stand  for  any  purpose;  that  is,  agi^lnst  the 
persons  expressly  excluded  from  its  operation, 
as  well  as  against  all  other  persons.'  It  Is  net 
a  case  of  an  ordinance  good  and  bad  In  sep- 
arable parts,  hut  of  one  In  which  the  In- 
firmity of  invidious,  partial,  and  unequal  ef- 
fect and  operation  affects  and  destroys  the 
whole.  The  ordinance  must  fall  with  the 
statute  upon  the  supposed  authority  of  which 
it  was  adopted,  and  the  Judgment  agaliurt: 
Powers  for  an  alleged  violation  of  It  must 


be  revonted,— tbe  question  of  the  Invalidity 
of  the  ordinance  having  been  properly  pre- 
sented on  the  trial,  and  reserved  for  review, 
—and  a  Judgment  will  be  here  entered  dis- 
charging bim  from  further  prosecutfon. 
Reversed  and  rendered  In  each  case. 


SOOTT  et  aL  V.  BRASSBLU 
(Snprema  Conrt  of  Alabama.   Jnna  28.  1902.) 

HORTOAasa-CaRTiriBD  COPT— BQUITT— 
PROOF— ANSWER  AS  EVIDENCE. 

1.  Code,  S  992,  provides  tbat  conveyances  of 
property  acknowledged  or  prored  and  exe- 
cuted within  12  months  from  date  shall  be  re- 
ceived In  evidence  by  transcript  If  the  orie- 
ical  has  been  lest.  Held  that,  in  s  suit  to 
forpclose  a  moEtgage,  the  original  being  lost, 
a  certified  copy  Of  the  mortgage  from  the  pn^ 
bate  court  was  pro^rly  admitted. 

2.  Where,  in  equity,  complainant  introdncea 
in  evidence  the  answer  of  defendant,  the  court 
must  consider  the  denials  of  the  answer,  as 
welt  as  the  admlBBlons. 

3.  In  a  9u)t  to  foreclose  a  mortgage,  the  on- 
sworn  answer  denied  -  that  the  debt  waa  not 
paid,  but  acbnitted  the  making  of  ib»  mortgage 
and  note.  Complatnant  introdnced  the  note 
and  mortgage  and  the  answer  in  evidence 
Bel4,  that  the  proof  of  plaintiff  could  not  pre- 
vail against  the  answer. 

Appeal  from  chancery  court.  HontgomeiT 
county;  W.  L.  Parks,  Cbancellw. 

Suit  by  A.  B.  Brass^  against  Tliomaa  B. 
Scott  and  another.  From  a  decree  for  cam- 
plains  nt,  defendants  qrpeaL  Beveraed. 

Gordon  Macdonald  and  Jno.  D.  McNed,  for 
appdlanta,  Hugh  Nrtson  and  Ghaham  ft  SteSa- 
er,  for  appdiee. 

HARALSON,  J.  The  bOl  vns  Ued  to  f oce- 
doee  a  mortgage  mi  land.  Its  first  sectioD 
averred,  that  on  the  13th  January.  1888,  tbe 
eomplalnant  sold  to  defendant.  Thos.  J.  Scott, 
a  certain  described  parcel  of  land;  that  said 
Scott  owed  complainant  $210,  as  a  balance 
doe  an  the  parehase  money  therefor,  and  on 
the  28d  January,  1888,  be  executed  to  com- 
platnant  his  promissory  note  ther^nr,  paya- 
ble on  the  28d  January,  1889,  with  Interest 
from  date,  the  wlgtnal  of  whMi  it  waa  aver- 
red was  then  in  possession  of  complainant 
and  onpald,  e»ept  that  the  interest  was 
paid  by  said  Scott  to  the  25th  January,  1895. 
It  Is  averted  In  section  3  of  the  un,  that 
at  the  time  ot  the  execution  and  ddlvery 
of  said  not^  the  said  Scott  and  his  wife, 
Mary  A.  Scott,  executed  and  delivered  to 
complainant  In  nrder  to  secure  the  said  note, 
a  mortgage  on  said  tract  of  land  so  sold  to 
said  Scott  by  complainant,  a  copy  of  which 
mortgage  is  attached  to  the  bin,  and  made  a 
part  thereof  as  Bzhlblt  B.  It  is  fnrtber 
av«Ted  that  the  original  mortgage  had  been 
lost  or  misplaced,  and  could  not  be  found  aft- 
er dillgrat  search,  but  the  same  had  bem 
dnly  probated  and  recorded,  on  the  3d  <tf 
May.  1888.  and  complainant  offered  to  pro- 
duce a  certified  copy  thereof  from  the  records 
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of  the  probate  court  In  Uie  mortgage^  It 

is  recited  tbat  the  mortgagor  "was  Indebted 
the  complainant  In  the  sum  of  $240,  otI- 
<ileDced  by  his  promissory  note  bearing  eren 
date  vith  tbe  mortgage. 

Scott  and  hit  wife  answered  the  bill,  hi 
-which  answer  tbey  arer  that  the  debt  men- 
-^loned  In  the  note  and  the  mortgage  to  se- 
cure same,  bad  been  fully  paid  before  the 
commencement  of  this  suit,  and  deny  that 
complainant  bad  In  his  possession  the  said 
note.  They  admit,  howcrer,  all  the  allega- 
tions of  said  aectlon  8  of  tbe  bill,  wblcb  con- 
trained  said  mortgage  as  an  exhibit,  which 
mortgage  recited  tbe  mortgage  debt  of  $240, 
and.  It  was  averred  In  that  section  of  tbe  bill, 
that  the  original  mortgage  had  been  lost 
The  oath  to  the  answer  was  waived,  and  It 
"was  not  sworn  t& 

Thomas  J.  Bcott  died  dnrbig  the  pendency 
of  the  suit  and  Mary  A.  Scott  bavlDg  quali- 
fied as  his  executrix,  filed  a  separate  unsworn 
answor.  In  wblcb  sbe  denied  the  allegation 
-of  tbe  Indebtedness  of  her  testator  as  averred 
In  the  bin. 

There  was  no  testimony  taken  In  tbe  cause. 
The  submission  states:  "The  complainant  be- 
ing called,  offers  tbe  following  testimony,  to 
-wit,  a)  original  bill  and  exhibits;  (2)  certl- 
&ed  copy  of  the  mortgage  described  In  tbe 
bill;  (3)  original  note  secured  by  mortgage; 
<4)  decree  pro  confesso  v.  Interstate  B.  &  L. 
Ass'n;  (5)  answer  of  Thomas  J.  and  Mary 
A.  Scott  to  original  bill  which  answer  was 
filed  on  the  8th  April,  1809."  The  defendant 
submitted  on  the  answer  of  Mary  A.  Scott  as 
executrix,  with  objectlm  to  proof  by  plain- 
tiff of  the  mortgage  by  certified  copy.  Tbe 
chancellor  ordered  a  reference  to  ascertain 
tbe  mortgage  Indebtedness,  and  afterwards 
rend««a  a  final  decree  at  Coredoaure  ot  the 
mortgage; 

1.  Tbere  was  no  error  In  admitting  a  dnly 
certified  copy  of  the  mortgage  from  tbe  pro- 
bate court.  Its  loss  was  averred  in  tbe  bill 
and  admitted  hi  tbe  answer.  Its  execution 
was  proved  according  to  law,  and  it  was 
recorded  within  12  months  from  its  date. 
Code.  S  9BZ. 

2.  Tbere  was  no  limitation  of  the  purpose 
tot  wblcb  the  answer  of  Scott  and  wife  was 
introduced  by  complainant  It  was  offered 
as  evidence  without  any  qualification,— con- 
fessions and  denials  together  as  a  whole. 
The  court  was  required  to  look  to  the  denials 
therein,  aa  well  as  to  tbe  admissions.  Craw- 
ford V.  Kh-ksey,  50  Ala.  590,  597.  The  an- 
swer denies  tbe  averments  of  tbe  bill,  tbat 
said  Scott  had  never  paid  any  part  of  said 
note,  and  that  the  same  was  still  due,  and 
contains  the  averment,  as  before  stated,  that 
tbe  debt  mentioned  In  the  bill,  to  secure 
which  said  mortgage  was  given,  was  fully 
paid  loi^  before  tbe  commencement  of  this 
suIL  An  unsworn  answer  when  It  contra- 
dicts the  averments  of  tbe  bill,  Is  mere 
pleading,  and  Is  entitled  to  no  more  weight 
as  evidence  than  tbe  bUl«  but  It  Is  required 


still,  that  the  allegations  of  the  bill  be  aos^ 
talned  by  proof  sufficient  to  overcome  the 
contradictions  of  the  answer.  Latham  v. 
Staples,  46  Ala.  4^;  Lockbart  v.  City  of  Troy, 
48  Ala.  480;  Bahiey  t.  Rahiey,  85  Ala.  282; 
Story,  Eq.  PL  875a. 

But  here,  the  complainant  takes  himself  out 
of  this  attitude  of  the  pleading,  and  intro- 
duces the  answer  of  defendant  as  his  own 
evidence,  proving  thereby  tbe  denials  of  the 
averments  of  his  bill,  on  which  Its  equity  rest- 
ed. It  was  supposed,  tbe  Introduction  of  the 
note  and  tbe  mortgage  by  complainant  would 
do  away  with  this  denial.  It  may  be.  though 
we  do  not  decide  It,  that  such  proof  might 
have  been  sufficient  to  sustain  the  bill,  as 
against  the  mere  denials  of  an  unsworn  an- 
swer; but  tbe  effect  of  such  evidence  could 
not  lovvail,  as  against  dentals  of  the  answer, 
made  evidence  1^  their  introduction  as  evi- 
dence by  complainant. 

Tbe  situation  Is  one,  where  greater  Justice 
may  be  subserved  by  not  here  rendering  a  de- 
cree, but  by  a  reversal  and  remandmeat  of 
tbe  cause. 

Reversed  and  remanded. 


WHITAKEB  T.  McKINNET  et  aL 
(Bnpreine  Ooort  ot  Alabama.   Jane  28,  1902.) 

Wnxa-PROBATB-BBTTINO   ASIDE  DBGRBB— 

LiACHSS. 

1.  Where,  38  years  after  a  decree  admitting 
a  will  to  probate,  an  application  is  made  to 
set  aside  tbe  decree,  on  the  ground  that  one  of 
the  next  of  Ud  bad  no  notice  of  the  proceed- 
ings, tiie  appUcatloD  Is  barred  fay  laches. 

Appeal  from  probate  court;  Uarshall  coun- 
ty; A.  M.  Ayres,  Judge. 

Petitfon  in  probate  court  by  Simon  Whlt- 
aker  against  Sarah  McKlnney  and  others  to 
set  aside  a  decree  admitting  to  probate  a  pa- 
per purporting  to  be  the  will  of  Amos  Stapler, 
deceased.  Prom  a  judgment  for  defendants, 
petitioner  appeals.  Affirmed. 

On  December  2.  189S,  plaintiff  filed  a  peti- 
tion. In  wtilch  the  following  facta  were  aver- 
red: In  1861  one  Amos  Stapler  died  bi  Mar- 
shall county,  leaving  considerable  real  estate 
and  personal  property.  His  widow  resided  on 
the  homestead  occupied  by  tbe  deceased  at 
the  time  of  his  death  up  to  her  death  In 
1891.  Amos  Stapler  left  as  bis  heirs  at  law 
several  brothers  and  sisters,  among  whom 
was  the  mother  of  the  petitioner,  who  has 
since  died,  leaving  the  petitioner  as  one  of 
her  heirs  at  law.  On  October  27,  1863,  there 
was  presented  to  tbe  probate  court  of  Marshall 
county  an  application  to  have  probated  and 
established  a  certain  paper  purporting  to  be 
the  last  will  and  testament  of  said  Amos 
Stapler,  on  the  presentation  of  which  in- 
strument an  order  was  entered  on  the  minute 
books  of  said  probate  court,  and  a  day  set  for 
the  hearing.  At  the  regular  term  of  said 
county,  held  on  December  11,  1865,  a  decree 
was  entered  upon  the  mfainte  booka  ot  the 
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probate  court  establlsbing  the  said  will,  and 
admitting  the  Bune  to  probate.  There  were 
a  number  of  trarsons  named  In  said  will  as 
legatees  and  derlseeB,  and  the  names  of  such 
persons,  and  of  the  heirs  and  distributees  and 
legal  representatlTes  <tf  such  persons,  are  set 
out  In  the  petition.  It  was  then  averred  in 
said  petition  that  Sarah  Whltaker,  who  -vraa 
one  of  the  n^  of  kin  of  said  Amos  Stapler, 
and  who  was  the  mother  of  the  petitioner, 
was  not  notified  of  the  proceedings  to  probate 
said  last  will  and  testament  of  said  Amo« 
Stapler,  and  that  none  of  the  next  of  kin 
of  said  Am 08  Stapler  were  notified  of  such 
proceeding  except  those  named  in  said  in- 
strument OB  legatees  and  devisees,  and  that, 
therefore,  the  decree  admitting  said  Instru- 
ment to  probate  was  voldaUe;  that  said  or- 
der, purporting  to  admit  said  last  will  and 
testament,  was  made  and  entered  In  1805, 
"but  that  the  same  has  never  been  put  to 
Inal  record,  for  the  reason  that  the  said  de- 
cree was  Illegal  and  voidable,  but  since  tiie 
death  of  said  Bebecca  Stapler  [the  widow  of 
Amos  Stapler]  certain  of  the  beirn  of  the 
legatees  in  said  Instrument  mraitioned  are 
setting  up  claims  for  said  alleged  will  and  Its 
voidable  probate,  and  are  seeking  to  have 
said  estate  faithfully  administered  and  dis- 
tributed, according  to  the  terms  of  said  al- 
leged last  will  and  testammt.  Petitioner 
avers  that  he  Is  entitled,  on  acconnt  of  no  no- 
tice having  been  given  his  mother,  and  be- 
cause of  the  long  lapse  of  thue  during  which 
said  mhiute  entry  has  never  been  put  to  final 
record,  to  have  said  alleged  last  will  and 
testament  to  probate  vacated  and  annulled." 
The  prayer  of  tiie  biU  was  that  the  court 
enter  an  otiat  vacating  and  annulling  said 
order  of  the  probate  court  admitting  such 
Instrument  to  probate.  On  the  hearing  of 
this  petition,  then  was  Introduced  evidence 
tending  to  show  the  facte  avrared  In  the 
petition,  and  also  to  show  various  acte  of 
administration  wera  poformed  by  the  ex- 
ecutor under  the  wlU  of  Amos  Steplo:,  and 
the  person  recognized  by  the  court  as  the 
personal  representative  of  said  Amos  Stapler. 

O.  D.  Street,  for  appellant  Jolm  A.  Lusk, 
for  appeUeea. 

SHARPB,  X  If  It  be  assumed  that  the 
parties  In  Interest  who  were  not  notified  of 
the  probate  proceedings  would  have  been 
entitled  to  have  the  Judgment  of  probate  set 
aside  on  timely  application,  still  laches  plain- 
ly Imputable  to  appellant  must  prevail  against 
bis  application.  A  third  of  a  century  Is  or- 
dinarily sufficient  to  obscure  a  transaction 
such  as  the  making  of  a  will,  and  to  make  It 
difficult,  if  not  Impositible,  to  prove  the  con- 
tente  of  a  lost  will.  A  reproduction  now  of 
the  evidence  on  which  the  contenta  of  the  will 
was  established  and  the  judgment  was  ren- 
dered In  18C5  might  be  Impracticable,  and 
hence  to  set  aside  the  Judgment,  and  open 
the  way  to  a  contest  of  the  will,  would  be  at 


the  imminent  risk  of  allowhig  Oie  appellant 
an  advantage  from  his  own  unreaaoii&ble  de- 
lay. 
Affirmed. 


CX)OK  V.  STATB. 
(Supremo  Court  of  Alabama.   Jane  28,  1902.r 

CRIMINAL  LAW-^URY— SPBCIAL  VKNIRB— EV- 
IDENCE—HO  BBERT— CONVICTION  OP  AS- 
SAULT WITH  INTENT  TO  ROB. 

1.  Oode,  §  5004,  relative  to  the  drawing  of 
special  venires,  reqnires  the  coort  to  draw  not 
le?^a  than  25,  nor  more  than  50,  names  for  each 
capital  Cfifle.  Seld  that,  where  there  ■wer* 
thi-ee  capital  cases  set  tor  trial,  it  was  preju- 
dicial error  to  ao  accused  to  draw  one  specif 
Tenii-e,  instead  of  one  for  each  cue,  in  the  ab- 
sence of  any  showing  that  he  had  the  first  tri:iJ, 
and  the  benefit  of  the  full  venire. 

2.  Code,  {  5001,  relative  to  the  drawing  of 
special  venhres  in  capital  cases,  directs  a  lis: 
of  the  names  of  those  drawn  for  the  trial  to  be 
made  oat  by  the  clerk,  and  an  order  issued 
to  the  sheriff  to  summon  the  persons  ao  drawn 
Section  ^HS,  reLative  to  the  drawinsr  of  petit 
jui-ors,  requires  that  the  order  to  the  sher<£ 
shall  show  tiie  residence  and  occupation  of  the 
persons  drawn.  Section  4997  provides  ttuit  no 
objection  can  be  taken  to  any  petit  venire  save 
for  fraud.  Held,  that  failure  of  the  list  on  a 
8i>ecial  venire  to  show  the  residence  and  occu- 
pation of  the  veniremen  was  not  error,  la  tLit; 
absence  of  fraud. 

3.  While  it  is  not  mandatory,  the  list  on  a 
special  venire  shonld  state  the  residence  and 
occupation  of  the  jurors. 

4.  On  a  criminal  prosecution,  the  state  show- 
ed that  accused  fled,  and  was  apprehended  in 
M.,  and  the  defendant  sought  to  show  declara- 
tions of  accused,  a  week  prior  to  the  crime,  to 
the  effect  that  he  intended  to  go  away,  and  that 
he  might  go  to  M.  Held^  that  the  declarations 
were  not  admissible,  aa  they  wwe  too  renaote. 
and  formed  no  part  of  abj  declaration  elicited 
by  the  state. 

B.  On  a  prosecution  for  robbery,  aectised  may 
be  convicted  of  an  assault  with  intent  to  rob. 

6.  Where,  on  a  criminal  prosecution,  the  evi- 
dence is  conflicting,  it  is  proper  to  refuse  de- 
fendant a  general  charge. 

Appeal  from  circuit  court,  Qoieva  county; 
John  P.  Hubbard,  Judge. 

Sewell  Cook  was  convicted  of  assault  with 
Intent  to  rob.  and  he  appeals.  Reversed. 

Before  entering  upon  the  trial  of  the  ease, 
the  defendant  moved  the  court  to  quarii  the 
venh«  of  this  cause,  for  the  reajscm  that  no 
special  venire  had  been  drawn  by  the  court 
fnmi  the  Jury  box  and  summoned  by  the 
sberlif  for  the  trial  of  the  def«tdant;  but 
that  the  court  bad  drawn  and  the  AerlfT 
had  aummoned  only  one  Qiecial  venire  for 
the  trial  of  three  capital  cases.  On  the  bear- 
ing  of  this  motion  It  was  shown  that  the 
case  against  the  defeidant,  SeweU  Cook, 
and  the  case  against  his  codefendant,  Mar- 
shall Rambo,  and  a  case  i^Inst  another  de- 
fendant, Will  Thomas,  on  a  charge  of  mur- 
der, were  aU  set  for  Uie  same  day,  upon  the 
arraignment  of  each  of  aaid  toree  defend- 
ante,  and  that  the  court  had  drawn 
the  jury  box  50  names  as  a  special  v^itre. 

%  6.  See  InaictinsDt  SBd  Information,  TOL  XI,  t'eaL 
Die  SS  CM,  619. 
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-wblch,  togeUier  with  the  regalar  jnrots  be 
ordered  to  be  Mrred  apoo  each  of  aald  de- 
fendanta  In  the  three  seTcral  cases.  The 
motion  to  quash  was  overroled,  and  the  de- 
fendant duly  excepted. 

Among  the  charges  reqaeated  by  the  de- 
fendant and  to  the  refusal  to  give  each  of 
'wblcb  the  defendant  separately  excepted, 
was  the  following:  "(Q  The  court  charges 
the  Jury  that  they  cannot  find  the  defendant 
sullty  of  assault  wlOi  Intent  to  rob." 

3.  J.  Morris,  for  appellant.  Oias.  G. 
Brown,  Atty.  Gen.,  for  the  State. 

HARALSON,  J.  1.  Three  capital  cases 
were  set  down  for  trial  on  the  same  day, 
and  a  special  venire  of  50  persons,  to  serve 
as  jurors  on  the  trial  of  eacb  case  and  for 
all  of  them,  was  drawn.  The  defendant 
moved  to  quash  the  venire,  "for  the  reason 
that  DO  special  venire  bad  been  ordered  by 
the  court  and  summoned  by  the  sheriff  for 
the  trial  of  defendant,  but  that  the  court 
bad  drawn,  and  the  sheriff  had  summoned 
the  special  venire  for  all  three  of  said  trials," 
which  motion  was  ovei-ruled. 

The  present  statute  requires  the  court  to 
draw  "not  less  than  25  nor  more  than  50 
names  tor  each  capital  case."  Code,  S  5004. 
This  requirement  of  the  statute  was  not  fol- 
lowed, but  for  some  reason  disregarded.  It 
la  unnecessary  to  decide  whether  this  error 
of  ordering  one  special  venire  for  two  or 
more  capital  cases  set  for  trial  on  the  same 
day,  would  be  without  Injury  requiring  a  re- 
Tereal  of  the  judgment,  when  It  affirmative- 
ly appears  that  the  appellant's  case  was  tbe 
first  called  and  tried,  and  that  he  bad  the 
benefit  of  the  full  venire  drawn.  But  If  so, 
such  a  drawing  could  only  be  sustained  when 
this  appears.  Unless  this  is  affirmatively 
shown,  and  not  left  to  Inference,  the  doc* 
trine  of  error  without  Injury  cannot  be  ap- 
plied. In  this  case,  It  Is  not  made  to  ap- 
pear that  the  defendant  had  tbe  benefit  of 
tbe  entire  venire  drawn  for  his  and  the  other 
capital  cases  set  for  trial  at  the  same  time, 
and  this  constitutes  reversible  error. 

2.  Section  6004  of  the  Code,  which  baa  ref- 
erence to  drawing  and  summoning  special 
Juries  In  capital  cases,  directs  a  list  of  the 
names  of  tbe  persons  drawn  for  the  trial, 
"to  be  Immediately  made  out  by  the  clerk  of 
the  court  and  an  order  Issued  to  tbe  aherlfl 
to  summon  the  persons  so  drawn  to  appear 
on  the  day  set  for  the  trial"  etc.  It  does 
not,  in  terms,  require  "the  place  of  residence 
and  occupation  of  each  person,"  to  be  spee- 
ded on  tbe  list.  It  would  seem,  however, 
from  tbe  directions  contained  in  sections 
4980  and  4993,  that  It  was  tbe  Intention  to 
have  the  residences  and  occupations  set  out, 
when  It  may  be  done,  so  as  to  give  that  in- 
formation to  tbe  defendant,  and  It  would 
be  well,  while  It  Is  not  mandatory,  for  this 
practice  to  be  observed  by  clerks,  when 
practicable.  The  provisions  of  these  sections 
are  directory,  and  it  Is  now  provided,  that 


"no  objection  can  be  taken  to  any  venire  for 
a  petit  jury,  except  for  fraud  In  drawing  or 
■umoxxdng  the  junra"  Cr.  Code,  S  4007. 
It  la  not  pretended  that  there  was  any  fraud 
In  this  case. 

8.  It  was  shown  by  the  state,  that  defmd- 
ant,  after  the  alleged  crime,  fled  to  and  wajB 
appi^ended  In  Montgomsry.  In  rebnttal  of 
this  evidence,  the  defendant  asked  his  wit- 
ness, Whitehead,  If,  on  Saturday  previous  to 
the  alleged  robbery,  he  did  not  hear  Mr. 
Lurle  tell  defendant  to  go  and  look  at  his 
place  acroBs  the  river,  and  If  defendant  had 
not  just  told  witness,  that  be  would  locric  at 
the  place,  and  If  It  did  not  suit  him,  be 
would  go  right  away  to  Montgomery.  This 
appears  to  have  been  about  a  week  before 
the  offense  was  C(»nmitted.  He  also  sought 
to  prove  by  <me  Stewart,  that  about  a  week 
before  the  alleged  offense  occurred,  defend- 
ant told  him  that  tiie  ^ace  he  lived  at  did 
not  suit  him,  and  that  he  was  going  off,  to 
be  gone  about  two  weeks.  Tbe  conrt  re- 
fused to  allow  the  proof  in  .either  Instance. 
There  was  no  error  here.  Tbe  decIaratlMis- 
of  defendant  aoDgfat  to  be  proved,  were  re- 
mote from  tbe  time  of  the  alleged  offense, 
had  no  connection  with  and  formed  no  part 
of  It,  ncx  of  any  convosatlon  or  declaratlcsk 
elldted  by  the  state. 

4.  The  defendant  waa  found  guilty  of  an 
assault  with  Intent  to  rob.  The  crime  of 
robbery  generally  Includes  an  assault,  and 
under  an  Indictment  for  the  greater,  one  may 
be  convicted  of  the  lesaer  offense;  Code,  | 
5306;  Thomas  v.  Stete,  125  Ala.  45,  27  Sooth. 
920.  The  <^arge  numbered  6  requested  by 
d^endant  and  refused,  was  tberef<Hre  prop- 
^ly  refused. 

Tbe  general  charge  requested  by  him,  was 
properly  refused,  since  tbe  evidence  was  Id 
conflict 

The  fourth  and  tenth  lay  stress  iq>on  «pe- 
dal  tacts  and  were  subject  to  the  vice  of 
being  argumentetlve. 

For  tiie  error  Indicated  the  judgment  be- 
low Is  reversed  and  tiie  cause  remanded. 

Reversed  and  remanded. 


O'NEAL  V.  ODRKY. 

(Supreme  Court  of  Alabama.    June  28,  *1002.> 

SAI^D  ON  CREDIT  OF  ANOTHER— BAD  FBEUNO 
OF  WrrNESS-BVIDENCft-INaTRQCnONa. 

1.  Evidence  that  plaintiff  made  no  arrange- 
ment for  his  tenant  to  get  guano  from  any  one 
else  is  irrelevant  on  tbe  issae  whether  he  ar- 
ranged for  him  to  get  it  of  defendant. 

2.  On  tbe  issue  whether  plaintiff  arranged  to 
have  defendant  let  plaintiff's  tenant  have  guano 
on  bis  credit,  there  being  evidence  that  de- 
fendant let  the  tenant  have  money,  but  not  till 
plaintiff  signed  the  note  with  him,  and  tbat  he 
went  after  the  guano  and  money  at  tbe  same 
time,  plaintiff  may  show  that,  while  tbe  tenant 
got  tbe  guano  on  bis  first  trip,  he  did  not  get 
his  money  then,  but  tbat  defendant  then  drew 
up  a  note  for  the  money  for  him  to  take  to 

{ilaiotiff  for  his  signature,  and  that,  on  bring- 
ng  back  the  note  signed,  he  got  the  money; 
there  being  no  reason  why,  if  defendant  let 
the  tenant  have  the  gnano  on  plaintiff's  credit,. 
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he  shooM  not  ban  raq aired  a  writine  of  plain- 
tiff in  respect  thereto,  aa  is  case  ot  the  money. 

3.  On  the  tBsne  whether  defendant's  sale  of 
cuano  to  plaintiff's  tenant  was  on  plaintiff*! 
credit,  there  bein^  no  written  evidence  of  it, 
plaintiff  may  show  that  he  gave  his  note  for 
the  guano  he  bought  for  himself  of  defendant. 

4.  Bad  feeling  on  the  part  of  plaintiff's  wit- 
ness towards  defendant  is  not  shown  by  the 
facts  that  defendant  had  foreclosed  a  mortgage 
given  by  witness,  and  had  sworn  out  a  warrant 
for  witness'  arrest  for  removing  mortgaged 
property,  and  defendant  had  left  the  conntry  ta 
avoid  arrest  under  the  warrant. 

5.  Plaintiff  la  entitled  to  a  charge  that  the 
burden  of  proof  la  on  defendant  to  establish  his 
set-off. 

6.  A  requested  charge  that  the  jury  may  look 
to  the  fact,  if  it  be  a  fact,  that  plaintiff  is 
contradicted  in  his  testimony  by  certain  wit- 
nesses, together  with  all  the  other  evidence,  in 
determining  the  weight  they  will  give  bis  tes- 
timony, is  bad,  as  argumentative,  and  singling 
out  a  fact  on  which  special  stress  is  laid. 

Appeal  from  circuit  court,  Henry  county; 
John  P.  Hubbard,  Judge. 

Action  by  J.  A.  Curry  agaliut  W.  O. 
O'NeaL  Judgment  for  plalntur.  Defendaiit 
appeals.  Affirmed. 

The  court  at  the  request  of  tbe  plaintiff 
gave  to  t2ie  jury  the  following  wrtttm  charge: 
"The  court  charges  the  Jury  that  the  burden 
of  proof  la  upon  the  defendant  to  establish 
hla  set-off." 

The  defendant  dniy  excepted  to  tiie  giving 
of  this  charge,  and  also  excepted  to  the 
court's  refusal  to  give  the  tollowlng  charge 
requested  by  him:  "The  court  charges  the 
Jury  tbat  they  may  toeis.  to  the  fact  U  It  be 
a  fact  that  plaintiff  la  contradicted  la  his 
testimony  by  W.  G.  O'Neal,  J.  T.  Thrasher 
J.  A.  Davis,  HarmoL  Andrews,  Jep  Davis, 
Ooolly  OlBsendanner  and  T.  O.  Andrews,  to- 
gether with  all  tbe  other  evldrace  In  this  case 
In  determining  the  weight  they  will  give 
his  testimony  In  tiielr  consideration  of  the 
same." 

There  were  verdict  and  Judgment  for  the 
plaintiff. 

Espy,  Farmer  &  Espy,  fw  appellant  B. 
F.  Reld,  for  appellee. 

HARALSON,  3.  This  suit  was  commen- 
ced in  a  Justice's  court  on  tbe  7th  October, 
1899,  by  the  plaintiff,  J.  A.  Curry,  on  a  com- 
plaint In  two  counts,  tbe  first  one  claimiug 
of  defendant,  W.  C.  O'Neal,  975  due  from  him 
to  plaintiff,  for  the  value  of  two  bales  of  lint 
cottcm  sold  by  plaintiff  to  defendant,  on  the 
7tb  October.  1899  (1898),  which  sum  of  mon- 
ey was  alleged  to  be  due  and  unpaid;  the 
second  count  claiming  the  same  sum  alleged 
to  be  due  by  account  made  with  plaintiff 
by  defendant  for  merchandise,  goods  and 
chattels  sold  by  plaintiff  to  defendant  on 
the  7th  October,  1899  (1898),  which  sum  was 
alleged  to  be  due  and  unpaid. 

The  Justice  trying  the  case  found  and  ren- 
dered a  Judgment  In  favcw  of  the  defendant 
and  the  plaintiff  appealed  to  the  circuit 
court  There,  the  defendant  Interposed  pleas 

1 5.  Be«  Evldencfl^  voL  20,  Ceat.  Vtg.  |  120. 


numbered  3,  4  and  S,  the  third  averring 
"that  at  the  time  the  suit  was  brought  the 
plaintiff  owed  the  defendant  the  sum  of 
^1.30  for  certain  guano  sold  by  Dothan 

Guano  Company  to  ptolntifT,  tbe   day 

of  January,  1888,  which  account  belonged  to 
defendant  at  the  time  the  suit  waa  brought" 
"(4)  That  at  the  time  the  suit  was  brought 
the  plaintiff  owed  the  defendant  the  sum  of 
$61.30  for  certain  guano  sold  by  Dothan 
Ouano  Company  to  plaintiff,  on  or  about 
the  month  of  January,  1898,  which  account 
belonged  to  and  was  the  property  of  the  de- 
fendant at  the  time  this  suit  was  brought 
and  that  on  October  7,  1898,  the  defendant 
tendered  and  offered  to  pay  plaintiff  the  sum 
of  121.19,  In  currency,  and  plaintiff  refused 
to  take  same,  and  upon  bringing  thla  suit 
tbe  defendant  brought  said  sum  of  f2l.l9 
Into  this  court  and  the  same  Is  now  In  this 
court,"  and  "(5)  that  on  the  7th  October,  1899, 
the  defendant  offered  and  tendered  plaintiff, 
tbe  sum  of  f21.19  in  currency,  and  plaintiff 
refused  to  accept  this  sum,  but  refused  the 
same,  and  this  defendant  upon  the  bringing 
of  this  suit  against  blm,  Uougtat  said  $21M 
into  the  court  and  the  same  Is  now  In  thb 
court" 

The  plaintiff  demurred  to  the  pleas  of  set 
ott  on  several  grounds,  but  no  action  ap 
pears  to  have  been  tak«i  by  the  court  on  tiie 
demurr^a 

The  platotlfl  filed,  as  stated,  three  repllca- 
tiona  "to  tbe  plea  of  set-off,"  (1)  denying 
each  and  every  allegation  of  the  plea;  (2) 
that  the  account  mentioned  In  the  plea  con- 
sisted of  a  promise  on  the  part  of  the  plain- 
tiff, to  answer  for  the  debt  of  one  Harmon 
Andrews,  and  the  plaintiff  averred,  tbat 
there  waa  no  consideration  for  said  promise 
expressed  In  writing  and  signed  by  the  plain- 
tiff, or  by  any  person  lawfully  authorized  to 
sign  the  plaintiffs  name  thereto,  and  (3)  that 
tbe  said  accotmt  offered  as  a  set-off  Is  an 
account  alleged  to  have  been  contracted  by 
plaintiff  and  said  Harmon  Andrews  with  the 
Dothan  Ouano  Company. 

Upon  these  replications,  the  defendant  as 
appears,  took  issue,  and  upon  Issue  on  them, 
the  case  was  tried,  and  Judgment  rendered 
for  the  plaintiff  for  fai.90.  from  which  Judg<> 
ment  the  defendant  appeals,  aaeigning  errors 
for  rulings  during  the  trial. 

The  plaintiffs  testimony  tended  to  prove 
his  complaint  He  stated  that  defendant 
gave  as  a  reasim  for  not  paying  him  tta  the 
two  bales  of  cotton  sold  to  him  for  $7{C  that 
plaintiff  owed  him  an  account  for  guano  pur- 
chased by  plaintiffs  tenant.  Andrews.  He 
admitted,  that  In  tbe  spring  of  1898,  be  made 
arrangements  with  O'Neal  to  let  other  ten- 
ants on  his  place  besides  Andrews  have 
guano,  but  denied  tbat  he  Instructed  Andrews 
to  go  to  O'Neal  or  the  Dothan  Guano  Com- 
pany to  get  any  guano.  He  admitted  that 
be  made  arrangmenta  with  O'Neal  for  said 
Andrews  for  money  to  make  his  crop  with, 
in  the  year,  1898b  amounting  to  fSO;  and  that 
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-Andrews  broii(M  a  note  to  him  ftom  O'Neal 
lilready  filled  oat  for  that  aum,  which  he 
Aisned  with  Andrews,  who  returned  It  to 
O'Xeal  and  received  trom  hbn  the  money, 
-which  note,  as  the  erldence  abows,  without 
conflict  the  plaintiff  afterwards  paid  to 
O'ffeaL  HO  alio  stated  that  O'Neal  did  not 
decline  to  let  Andrews  have  money  nnlees 
plaintiff  woald  also  let  him  buy  guano  from 
lilm.   The  d^aidant  asked  tlie  plaintiff  on 
croBS-exanUnatlon,  If  be  made  any  arrange- 
ments tbr  Andrews  to  get  goano  dsewhere, 
that  year,  wbich  question  npon  the  objec- 
tlcm  oC  plaintiff,  and  orer  exception  of  the 
dtfendant  the  court  declined  to  allow  the 
wftnesB  to  answer.  In  this  there  was  no  er- 
ror, since  fibe  answer,  If  In  the  native,  was 
■wholly  Irrelerant  to  the  issues.  If  plaintiff 
bad  filled  to  make  such  an  airaogement,  it 
did  not  tend  to  prove  that  he  made  It  with 
defendant  or  with  the  Doth  an  Guano  Com- 
pany. 

The  witness,  Andrews,  for  defendant,  tee* 
tilled  that  idalntlff  borrowed  ¥50  for  bim 
Cram  defendant  hi  the  q>ring  of  1898,  which 
lie  sot  aft»  executing  bla  note  therefor  with 
tbe  plalntUE  as  his  surety,  and  that  -defend- 
ant wtmld  not  let  him  have  tbe  money  nntll 
plaintiff  signed  tiie  note  with  him,  and  that 
be  weot  for  the  guano  and  the  money  at  the 
«uae  time.  Plaintiff  asked  the  wttn«»  cm 
tiie  enas.  If  he  got  the  money  mi  tbe  first 
trip  be  made  to  Dotban  for  It  To  this  4uee- 
tlon  he  replied  that  be  did  not  get  the  money 
on  that  trip;  that  O'Xeal  refused  to  let  blm 
have  it  and  drew  up  a  note  for  plaintiff  to 
sign  wltb  blm  for  tbe  money;  that  be  car- 
ried out  a  load  of  guano  and  tiie  note  for 
plaintiff  to  sign,  whldi  he  did,  and  the  next 
day  be  returned  and  got  the  money.  To  the 
above  question  when  propounded,  the  de- 
fendant objected,  for  that  It  called  tor  Il- 
legal, Irrelevant  and  Inomipetent  evidence, 
which  objection,  against  defendant's  excep- 
tion, the  eonrt  ovcrmled.  We  are  unable  to 
say  tiiat  the  evidence  did  not  tend  to  sup- 
port the  plaintiff's  replications.   Why  should 
d^endant  have  let  tbe  witness  have  the 
guano  on  plalntttTs  account  without  a  wrlb- 
tea  order,  and  yet  have  required  the  wit- 
ness to  give  plalnttfr  as  bla  security  on  a 
note  tor  the  money  be  let  him  have?  Ac- 
cmding  to  defendanfs  contention  he  was  to 
let  Andrews  have  both  the  money  and  guano 
on  plalntUTs  credit  which  plaintiff  denied  as 
tD  the  guano.  If  he  was  dealing  with  him 
on  plaintiff's  account  and  credtt,  as  to  both, 
a  written  order  was  as  necessary  ta  the  one 
case  aa  In  tbe  other,  and  the  fact  that  he 
let  tbe  witness  have  the  guaoo  without  a 
written  order,  and  required  It  as  to  the  mon- 
ey, t&iAM,  at  least  to  show,  that  defendant 
sold  tbe  gnano  to  the  witness  on  his  own 
credit.   This  ruling  was  the  ground  of  the 
fourth  assignment  of  error. 

Tbe  plaintiff  offered  to  prove  by  this  wit- 
iMSi,  that  he  gave  bis  Individual  note  to  de- 
fendant for  the  guano  be  got  from  O'Neal 


m  189&  Tbe  defendant  objected,  because 
the  evidence  proposed  was  illegal,  and  be- 
cause tbe  note  Itself  was  tbe  best  evidence 
and  should  be  produced.  The  objection  for 
Illegality  was  untenable,  as.  If  Andrews 
alone  gave  a  note  for  the  guano,  It  tended 
to  show  It  was  sold  to  him  on  his  Individual 
credit;  and  as  for  the  other  objection,  If  tbe 
production  of  the  note  was  necessary,  before 
secondary  evidence  of  its  contents  could  be 
Introduced,  the  plaintiff  showed  a  sufficient 
predlotte  for  Its  Introduction.  The  witness 
was  allowed  to  answer,  that  be  gave  to 
CNeal,  <Nr  the  Dotban  Company  a  note  for 
the  guano  he  got  from  Ihem  In  the  year  1898. 

Plaintiff  asked  the  witness,  J.  A.  Davis, 
who  testified  tiiat  he  waa  present  when  An- 
drewB  came  for  the  mon^,  what  took  place 
between  O'Neal  and  Andrews  when  the  lat- 
ter came  for  tbe  money.  The  witness  was 
allowed  to  answer,  over  the  objection  and 
exception  by  defendant  for  Illegality,  that 
Andrews  did  not  get  tbe  money,  but  that 
O'Neal  gave  a  note  to  him  to  carry  and  have 
plaintiff  sign  It  with  him,  and  when  he 
brongbt  the  note  ba^  O'Neal  paid  blm  the 
money.  This  evidence  was  admissible,  for* 
the  same  reasons  that  tbe  evidence  const^ 
tntlng  assignment  of  error  4,  above  consid- 
ered, was  admissible.  It  tended  to  show  that 
defendant  was  trading  on  plaintiff's  credit  aa 
to  the  money  loaned  Andrews,  and  on  Aof 
draws'  credit  aa  to  the  gnano. 

The  witness  for  the  plahiUff,  fn  rebuttal, 
one  Graves,  testified  to  tacts  favorable  to 
tiie  plaintiff.  On  tbe  cross  be  was  asked, 
what  his  Ceellngs  were  toward  defendant 
and  he  answered  that  they  were  good.  He 
was  then  aaked  by  defendant  If  In  the  fall 
of  1808,  the  defendant  had  not  foreclosed  a 
mortgage  be  had  given  him  and  sold  bis 
property;  also,  If  In  the  fall  of  1898,  defend- 
ant had  not  sworn  oat  a  warrant  against 
him  for  removing  mortgaged  property;  and 
If  In  fact,  he  did  not  fiee  the  country  to 
avoid  arrest  under  said  warrant.  The  de- 
fendanfs counsel  stated  to  the  court  l^at 
these  questions  were  asked  for  tbe  purpose 
of  eliciting  testimony  that  the  feelings  of 
the  witness  towards  the  defendant  were  bad. 
The  CO  art  dOcHned,  on  objection  by  the  plain- 
tiff, to  allow  the  questions  to  be  asked.  In 
this  there  was  no  emv.  The  matters  re- 
fmed  to  In  the  questions  might  have  implied 
at  the  time,  a  bad  feeling  on  tbe  part  of 
the  defendant  towards  the  witness;  but 
tbese  Acta  at  thnns^ves.  did  not  hnply  a 
bad  or  revengefnl  feeling  on  the  part  of  the 
witness  towards  defendant 

There  was  no  error  In  charge  1  requested 
and  given  at  the  request  of  the  plaintiff. 
Cook  V.  Malone  (Ala.)  29  South.  653. 

The  charge  requested  by  defendant  Is  ar* 
gnmentaUve,  and  singles  out  a  fact  on  which 
special  stress  Is  laid. 

Finding  no  error  In  the  record,  let  the  Judg- 
ment below  be  affirmed.  * 

Affirmed. 
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BEAB  CBBBK  MILL  CO.  v.  PARKER. 

(Supreme  Court  of  Alabama.    June  28,  1902.) 

MASTER  AND  SERVANT  —  INJURIES  —  NEGLI- 
GENCE OF  SUPERIOR  — PLEADINGS  — SUFFI- 
CIENCY—CONTRIBUTORY  NEGLIGENCE  —  AS- 
SUMPTION OF  RISK. 

1.  Code,  §  1749,  8ubd.  2,  provides  that  where 
nn  injur;  is  caused  by  the  negligeuee  of  a  co- 
employd  who  haa  ao;  BaperinteodeDce  intmst- 
cd  to  hiin,  while  in  the  exercise  of  such  super- 
inteudence,  the  master  is  liable.  SnbdlviBioii 

provides  that,  when  an  injury  is  caused  hy 
the  negligence  of  a  co-employfi  to  whose  orders 
the  one  injured  was  bound  to  conform,  and 
did  conform,  the  master  is  liable.  A  count  al- 
leged that  plaintiff  was  injured  in  coapliog 
cars  by  the  negligence  of  B.,  acting  aa  loader 
or  boas  of  the  train  hands,  to  whose  orders 
plaintiff  was  bound  to  conform,  and  did  con- 
form. The  Degligence  complained  of  was  that 
B.  failed  to  furnish  sutScient  light  to  do  the 
coupling  in  the  nighttime.  Held,  that  the  aver- 
ments do  not  bring  the  count  either  under  sub- 
divisiotis  2  or  3  of  the  act,  nor  as  concurring 
sroands,  as  specified  from  the  two:  it  not  be- 
ing alleged  that  B.  was  intrusted  with  any 
snperlntendence,  or  that  the  order  was  negli- 
gently given. 

2.  A  count  alleging  that  plaintiff,  while  in 
the  performance  of  his  duties  as  a  train  hand, 
was  caught  between  two  cars,  and  thrown  un- 
der the  wheels,  whereby  his  leg  was  crushed, 
ftuch  injury  being  caused  by  the  negligence  of 
the  locomotive  engineer,  sufficiently  alleged  the 
Qegltgence  of  defendant. 

3.  A  further  count,  alleging  the  injury  as 
above,  and  that  it  was  caused  by  the  negli- 
gence of  one  S.,  who  was  in  the  employment 
of  the  defendant,  and  intmsted  with  the  sa- 
periatendence  of  the  train  hands  on  defend- 
ant's cars  and  the  coupling  thereof,  and  that 
the  injuiy  occurred  while  the  said  S.  was  in 
the  exercise  of  such  superintendence,  suffl- 
L'i«it^  alleged  the  negligence  of  defendant. 

4.  In  en  action  for  personal  injuries,  a  plea 
that  when  the  injury  occurred  plaintiff  was  en- 
gaged in  coupling  can  by  putting  the  pins  in 
place  when  the  rooster  entered  the  drawhead, 
and,  in  violation  of  the  rule  of  defendant,  was 
standing  between  the  rails,  was  faulty  in  not 
predicating  the  matters  therein  set  up  as  a 
proximate  cause  of  the  injury. 

5.  A  plea  that  plaintiff  was  injured  while 
continuing  to  work  after  dark,  in  disobedience 
of  an  order  of  defendant's  foreman  to  cease 
work,  was  also  faulty  tor  the  same  reason. 

6.  In  an  action  by  a  servant  for  injuries  re- 
ceived in  coupling  cars,  to  a  plea  that  plaintiff 
by  hia  own  negligence  contributed  proximately 
to  the  injury  by  attempting  to  couple  the  cars, 
as  set  out  In  the  complaint,  without  having  a 
sufficient  light,  a  demurrer  that  the  plea  fails 
to  allege  that  it  was  incumbent  upon  plaintiff 
to  furnish  a  light,  that  it  Is  not  responsive  to 
the  complaint,  and  sets  up  no  legal  defense, 
and  that  it  fails  to  allege  anything  which  nega- 
tives the  negligence  alleged  against  the  de- 
fendant, should  have  been  overruled, 

7.  In  an  action  by  a  servant  for  injuries  re- 
ceived in  coupling  cars  under  order  of  a  su- 
perior, a  plea  that  the  servant  by  his  own  neg- 
ligence contributed  proximately  to  his  injury,  in 
that  ho  stood  between  the  rails  in  making  the 
coupling,  which  was  a  dangerous  position  to 
occupy  for  that  purpose,  and  there  was  a  much 
safer  po.sition  which  he  might  have  occupied, 
\iz.  a  position  outoide  the  track,  was  defective 
in  not  averring  that  the  safer  position  therein 
describeid  was  oue  in  which  be  could  have 
complied  with  the  order  of  his  superior  in  mak- 
ing the  coupling,  and  that  goin^  between  the 
rails  to  couple  cars  was  so  obviously  danger- 
ous, undef  the  circumstances,  as  that  he  should 
have  disregarded  the  order,  and  not  assumed 
the  risk. 


Appeal  from  drcn^t  court,  Monroe  ootznty; 

John  C.  Anderson,  Judge. 

Action  by  G«oige  Parker  against  the  Bear 
Creek  Mill  Company.  From  a  judgment  tar 
plaintlflT,  defendant  appeals.  Reroaed. 

This  suit  was  brought  to  recover  damages 
for  personal  Injuries  sustained  by  the  plalndlT 
while  In  the  employ  of  the  defendant  as  a 
train  hand  or  loader.  The  complaint  oontaio- 
ed  five  counts.  Under  tbe  opinion  it  Is  only 
necessary  to  refer  to  the  first,  third  and  fifth 
counts.  The  substance  of  the  first  count  to 
snflaciently  stated  In  tbe  opinion.  The  third 
and  fifth  counts  are  as  follows:  Third  count. 
PlafntifF  further  claims  of  tbe  defendant  tbe 
sum  of  ten  thousand  dollars  as  damageB  tot 
that  heretofore  to  wit:  On  the  23d  day  aC 
November,  1899,  tbe  defendant  then  and  t  lie  re 
managing  and  operating  a  logging  railroad  in 
said  county  of  Monroe  and  plaintiff  being  tbsi 
and  there  In  the  service  and  employment  ot 
the  defendant  as  a  train  hand  or  loader  and 
while  in  the  performance  of  bis  datlea  as  each 
train  hand  or  loader  was  caught  between  a 
loaded  and  unloaded  car  of  the  defendant  azkd 
was  thrown  under  the  break  beam  or  wheel 
of  one  of  said  cars  whereby  bis  right  leg  was 
80  crushed,  mutilated  and  bruised  as  to  ren- 
der the  amputation  thereof  necessary  below 
tbe  knee  thereof,  and  plaintiff  alleges  that  then 
and  there  a  person  whose  last  name  aa  plain- 
tiff Is  informed  was  Echols,  but  whose  first 
name  is  to  plaintiff  unknown  and  which  said 
Ecbols  was  then  and  there  in  tbe  service  or 
employment  of  the  defendant  as  a  locomotive 
engineer  and  as  such  locomotive  engineer  had 
tbe  charge  or  control  of  a  locomotive  or  train 
on  said  logging  railroad  or  a  part  of  tne  track 
of  said  railroad  caused  tbe  aforesaid  Injury 
to  plaintiff  by  reason  of  bis  negligence  as  such 
locomotive  engineer.  And  plaintiff  alleges 
that  be  not  only  suffered  bis  loes  of  his  said 
leg  as  aforesaid,  but  that  by  reason  of  bis  said 
Injury  be  also  suffered  great  bodily  and  men- 
tal pain  and  anguish  to  bis  damages  as  be  says 
in  tbe  smn  of  to  wit,  ten  thousand  dollars." 

"Fifth  count.  Plaintiff  clabns  of  the  defend- 
ant ten  thousand  dollars  as  damages  for  that 
heretofore  to  wit,  on  the  23d  day  of  November, 
1899.  In  said  county  of  Monroe  tbe  defendant 
was  then  and  there  managing  and  operating  a 
ln<:;glng  railroad  track  and  a  locomotive  and 
timber  cars  thereon  and  plaintiff  waa  then  and 
there  In  the  employ  of  tbe  said  defendant  as 
a  train  band  or  loader  and  while  In  the  dis- 
charge of  his  duties  under  said  employment 
plaintiff  was  caught  between  two  of  the  said 
cars  of  the  said  defendant  and  his  right  leg 
so  crushed,  mangled  and  bruised  as  to  cause 
him  to  lose  the  same  below  the  knee  thereof 
as  well  as  to  cause  him  great  bodily  and  men- 
tal suffering,  and  plaintiff  avers  that  bis  said 
Injuries  were  caused  by  reason  at  the  negli- 
gence of  one  BUI  Simmons  who  was  then  and 
there  In  the  service  or  employment  of  tbe  de- 
fendant and  was  then  and  there  Intrusted  with 
the  superintendence  of  the  train  hands  or  load- 
ers on  defendant's  said  cars  and  the  coupling 
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tbereof,  and  that  said  Injury  occun'ed  white 
tbe  said  Bill  Simmons  was  In  the  exercise  of 
such  SDperluteDdence,  and  plalntllT  avers  that 
by  reason  of  the  loss  of  said  leg  and  the  said 
bodily  and  mental  sufFerlng  he  has  been  great- 
ly damaged  In  to  wit,  the  sum  of  ten  thousand 
dollars,  and  that  such  Injuries  were  sustained 
while  plaintiff  was  endeavoring  to  couple  two 
of  said  cars  under  the  said  suiwrlntendence  of 
the  said  Bill  Simmons." 

The  defendant  demurred  to  eacn  of  the 
counts  of  the  complaint  upon  the  following 
grounds:  "(1)  The  acts  of  negligence  sought 
to  be  charged  are  not  stated  with  that  detinlte- 
ness  and  certainty  required  by  law.  (2)  The 
only  charge  of  negligence  Is  In  the  form  of  a 
conclusion  of  the  pleader  without  a  statement 
of  the  facts  from  which  the  conclusion  la 
drawn.  (3)  The  facts  stated  do  not  make  out 
a  case  of  liability  uodcr  the  statutes  of  Ala- 
bama on  the  part  of  an  employer  to  an  em- 
ployee for  an  Injury  done  through  the  negli- 
gence of  a  fellow  servant  (4)  The  facts  stat- 
ed do  not  show  negligence  on  the  part  of  the 
defendant  or  its  employees.  (&)  The  facts  stat- 
ed do  not  show  negligence  on  the  part  of 
Echols,  the  engineer.  (G)  The  facts  stated  do 
not  show  negligence  on  the  part  of  Bll^  Sim- 
mons. (7)  The  facts  stated  fail  to  show  that 
the  engineer  backed  the  train  at  a  greater 
rate  of  speed  than  was  safe  and  proper  under 
the  circumstances." 

The  demurrer  to  each  of  the  counts  of  the 
complahit  was  overrnled,  and  to  each  of  these 
rulings  the  defendant  sepa  ra  tely  excepted. 
The  defendant  filed  10  pleas;  but  under  the 
opinion.  It  Is  not  necessary  to  set  out  aU  of 
these  pleas  at  length.  The  6tb,  6tb,  9th,  10th, 
t2th  pleas  were  as  follows: 

"(5)  That  defendant  had  established  a  rule 
reguhing  all  of  Its  trainmen  not  to  stand  be- 
tween the  rails  of  Its  railroad  track  while  as- 
sisting In  coupling  cars  by  putting  the  coupling 
pin  In  place  when  the  rooster  entered  the  draw- 
bead;  that  this  rule  had  been  made  known 
to  the  defendant  before  the  injury  complained 
of  occurred;  that  when  the  injury  complained 
of  occurred  plaintiff  was  engaged  in  assisting 
to  couple  defendant's  cars  by  putting  the  coup- 
ling pins  In  place  when  the  rooster  entered 
the  drawbead,  and.  In  violation  of  the  said 
rule,  was  standing  between  the  rails  of  de- 
fendant's railroad  track. 

"(6)  That  about  dark  on  the  evenmg  that 
the  Injury  complained  of  occurred,  the  plain- 
tiff, together  with  the  entire  train  crew,  of 
which  he  was  a  member,  Had  been  ordered 
by  defendant's  foreman,  wbo  had  the  control 
and  Buperrlslon  over  all  of  said  trahi  crew, 
to  cease  work  for  that  day,  but  some  of  said 
train  crew  Including  plaintiff,  dlsrt>garded  the 
said  order  and  attempted  to  continue  work, 
and  that  while  plaintiff  was  continuing  to 
work  after  dark  In  disobedience  of  the  said 
order,  the  Injury  complained  of  occurred." 

"(9)  That  about  dark  on  the  evening  that 
the  Injury  complained  of  occurred,  the  plain- 
tiff, together  with  the  entire  train  crew,  of 


which  he  was  a  member,  had  been  ordered  bj 
defendant's  foreman,  who  bad  the  control  and 
supervision  over  all  of  said  train  crew,  to 
cease  work  for  that  day,  but  some  of  said  train 
crew  Including  plaintiff,  disregarded  the  said 
order  and  attempted  to  continue  work,  and 
that  while  plaintiff  was  continuing  to  work 
after  dark  In  disobedience  of  the  said  order, 
the  injury  complained  of  occurred,  and  that 
such  dlsobedleoce  contributed  pruxiraately  to 
the  Injury  *eomplained  of. 

"(10)  That  plalntllT  by  his  own  negligence 
contributed  proximately  to  the  Injury  of  which 
he  complains  by  attempting  to  couple  the  cars 
as  set  out  in  the  complaint  without  having  a 
sufficient  light" 

"(12)  That  plaintiff  by  his  own  negligence 
contributed  proximately  to  his  injury  com- 
plained of  In  that  be  stood  between  the  rails 
of  the  railroad  track  hi  assisting  to  make  the 
coupling  described  Id  the  complaint  which  was 
a  dangerous  position  to  occupy  for  that  pur- 
pose and  there  was  a  much  safer  position 
which  he  might  have  occupied,  vie  a  position 
outside  of  said  railroad  track." 

The  plaintiff  demurred  to  the  flfth  plea  upon 
the  ground  that  the  negligence  set  forth  there- 
in Is  not  alleged  to  be  the  ivozlmate  cause  of 
the  plalntlfTs  Injury. 

To  the  sixth  plea,  the  plaintiff  demurred 
upon  the  following  grounds:  (1)  it  falls  to  al- 
lege that  plaintiff  In  continuing  to  work  after 
dark,  contributed  proximately  to  the  Injury 
complained  of.  (2)  It  falls  to  allege  any  fact 
which  relieves  the  defendant  of  the  negllge^;^ 
alleged  against  him.  (3)  It  falls  to  allege  4ny 
fact  showing  that  the  plaintiff  was  guilty  «£ 
any  negligence  which  proximately  contribnted 
to  the  Injury  complained  of. 

To  the  ninth  plea  the  plaintiff  demurred  up- 
on the  following  grounds:  (1)  Said  plea  sets 
up  no  facts  which  relieved  the  defendant  from 
liability  to  plaintiff  for  defendant's  negligence 
at  the  time  of  the  Injury  complained  of.  (2) 
It  falls  to  allege  any  facts  which  show  con- 
tributory negligence  on  tbo  part  of  the  plain- 
tiff. 

To  the  tenth  plea  the  plaintiff  demurred  up- 
on the  following  grounds:  (1)  Because  said 
plea  falls  to  allege  that  it  was  Incumbent  upon 
plaintiff  to  furnish  a  light  (2)  Said  plea  la 
not  responsive  to  the  complaint  filed  In  the 
cause,  and  sets  up  no  legal  defense  thereunder. 
(3)  Said  plea  falls  to  allege  anything  which 
negatives  the  negligence  alleged  against  the 
defendant  In  the  first  count  of  the  complaint 

To  the  twelfth  plea  the  plaintiff  demurred 
upon  the  grounds  that  said  plea  falls  to  allege' 
that  In  the  safer  position  therein  described, 
the  plaintiff  could  have  conformed  to  the  or- 
der to  couple  the  cars  as  described  In  the  com- 
plaint 

These  demurrers  were  sustained  to  each  of 
the  pleas,  and  to  each  of  such  rullngi  the  de- 
fendant separately  excepted. 

Stevens  &  Lyons,  for  appellant.  J.  H.  Bare- 
Held  and  B.  L.  Hubbard,  for  appellee. 
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HAHAI^SON,  J.  l%e  errors  assigned  are 
for  the  overmllng  of  the  demurreirs  to  the  sev- 
eral coQDts,  and  for  austalnlng  demurrers  to 
the  3d,  4th,  5th,  6th,  8th,  9th,  10th,  12th, 
13th,  14th,  15tb,  17th  and  18th  pleas.  De- 
fendant's counsel  In  hrlef  walre  the  errors  as- 
signed to  the  2d  and  4th  counts  of  the  com- 
plaint, and  admit  that  they  are  good,  leaving 
the  Ist,  3d  and  5th  to  be  considered. 

1.  It  would  seem  that  count  1  of  the  com- 
plaint, from  its  averments  was  filed  under 
both  subdivisions  2  and  3  of  the  employers' 
Habllfty  act  (Code,  {  1749),  which  It  was  com- 
petent to  do,  if  the  grounds  provided  for  ta 
the  two,  concurred  to  produce  the  injury;  but 
to  authorize  a  recovery  under  such  a  count, 
the  plalQtlff  would  have  to  establish  both  alle- 
gations of  negligence  so  set  up.  Bridges  v. 
Railroad  Co.,  109  Ala.  287.  19  South.  495. 

Subdivision  2  of  said  act  is,  "When  the  in- 
Jury  Is  caused  by  reason  of  the  negligence 
of  any  person  in  the  service  or  employment 
of  the  master  or  employer,  who  has  any  su- 
perintendence Intrusted  to  him,  whilst  in  the 
exercise  of  such  superintendence;"  and  sulv 
division  3  reads,  "When  sucb  injury  Is  caused 
by  reason  of  the  negligence  of  any  person  In 
the  service  or  employment  of  the  master  or 
employer,  to  whose  orders  or  directions  the 
servant  or  employe,  at  the  time  of  the  in- 
Jury,  was  bound  to  conform,  and  did  conform, 
If  such  injuries  resulted  from  bis  havlDg  bo 
conformed." 

The  count  alleges  that  injury  was  caused 
by  reason  of  the  negligence  of  one  Bill  Sim- 
mons in  the  service  or  employment  of  the  de- 
fendant corporation  as  loader  or  boss  of  the 
train  tiands,  to  whose  orders  and  directions' 
the  plaintiff  was  bound  to  conform  and  did 
ctmform;  and  that  the  Injuria  sustained  by 
piaintltr, — quoting  the  language  of  the  count,— 
"resulted  from  plaintiffs  having  so  conformed 
to  the  orders  and  directions  of  the  said  Bill 
Simmons,  who  was  then  and  there  in  the  serv- 
ice of  the  defendant,  and  that  said  Injuries 
were  caused  by  the  negligence  of  the  said 
Bill  Simmons,**  etc.  The  pleader  went  fur- 
ther, and  stated  the  facts  relied  on  to  show 
the  negligence  of  said  Simmons,— that  at  the 
time  of  his  Injuries,  when  In  the  execution  of 
the  order  of  said  Simmons,  plaintiff  was  at- 
dered  by  him  to  make  a  coupling  of  certain 
empty  cars  with  certain  loaded  cars,  which 
were  being  pushed  backward  by  the  locomo- 
tive to  where  the  empty  cars  were  standing; 
that  when  appellee  attempted  to  make  such 
coupling;  the  said  Simmons  negligently  failed 
to  furnish  necessary  light  therefor.  It  being 
In  the  nighttime,  and  by  reason  of  his  said 
negligence,  plaintiff  received  the  Injuries  com- 
plained of,  which  resulted  from  plaintiff's  hav- 
ing conformed  to  the  orders  and  directions  of 
the  said  Simmons,  then  and  there  In  the  serv- 
ice of  defendant 

It  Is  not  averred,  as  will  appear,  that  Sim- 
mons, who  Is  described  In  the  count  as  "loader 
or  boss  of  the  train  bands,"  was  Intrusted 
with  any  supnintendence,  as  such,  as  contra- 


distinguished from  an  ordinary  servant  or  em- 
ploye to  do  certain  designated  work.  I>antz- 
ler  V.  Iron  Co.,  101  Ala.  809,  315,  14  Sonth. 
10,  22  L.  R.  A.  361.  Nor  Is  It  averred,  that 
the  order  alleged  to  have  been  given  by  said 
Simmons  to  plaintiff,  to  conple  the  cars,  was 
negligently  given.  The  negligence  complafned 
of  was,  that  he  failed  to  furnish  sufflclent 
light,  to  do  the  coupling  in  the  nighttime,— 
the  injury  having  occurred  in  the  darkness  of 
night.  It  is  manifest,  therefore,  tbat  the  aver- 
ments do  not  bring  the  coimt,  either  under 
subdivisions  2  or  8  of  said  act,  nor  as  con- 
curring groandfl  of  Injury  as  apedfled  from  the 
two. 

2.  The  objections  urged  to  the  third  and 
fifth  counts— the  same  we  have  had  so  often 
to  enconnter,— because,  as  alleged,  th^  fall  to 
aver  the  facts  relied  on  to  constitute  negli- 
gence, are  wanting  In  merit  Under  our  ad- 
judications they  are  sufficient  In  this  respect. 
Authorities  supra;  Railroad  Co.  v.  Davis,  119 
Ala.  672,  24  South.  862;  Armstrong  v.  BaH- 
rnnd  Co.,  123  Ala.  233,  26  South.  a49;  Rail- 
L.iid  Go.  V.  Foshee,  126  Ala.  200,  27  South. 
1006. 

3.  The  defendant  pleaded  19  pleas,  "sep- 
arately to  each  and  every  count  thereof,"  stat- 
ing that  each  plea  *is  Interposed  as  a  separate 
plea,  to  each  count  of  the  complaint  separate- 
ly." These  i^eas  are  thus  pleaded  indiscrimi- 
nately to  the  complaint  and  to  eadi  count 
thereof,  when  patently  many  of  them  have  no 
reference  or  application  to  one  or  more  of  the 
counts.  If  the  pleas  had  been  to  the  conntF 
at  which  they  were  specially  aimed,  It  would 
have  been  in  the  interest  of  saving  time  and 
trouble,  and  less  liable  to  confuse  and  mislead. 
Counsel  for  defendant  insist  alone  on  errors 
In  sustaining  demurrers  to  pleas  5.  6,  9,  10. 
and  12.  The  fifth  and  sixth  are  fatilty  In  not 
predicating  tbe  matters  therein  set  up  as  the 
proximate  cause  of  the  injury  to  the  i^aintlff. 
Tbe  demurrer  to  the  ninth  Is  general,  and  tlie 
plea  sets  up  nothing  not  provable  under  the 
general  issue.  The  tenUi  is  to  each  of  the 
counts  and  sets  up  tbe  particalar  negligence 
of  the  plaintiff  which  Is  alleged  to  be  the  proxi- 
mate cause  of  the  Injtuy  to  plaintiff,  and  not 
being  liable  to  the  demurrer  spedally  aimed 
at  It,  the  demurrer  should  have  been  overruled. 

When  the  twelfth  plea  was  interposed.  It 
was  applicable  to  tbe  1st  count  to  which,  as 
we  have  held,  a  demurrer  should  have  been 
sustained.  In  its  application  to  the  complaint 
generally.  It  may  be  stated,  that  it  Is  a  recog- 
nized  rule  that  "tf  tiiere  are  two  waya  of  dis- 
charging the  service,  apparent  to  ttie  employe, 
one  dangerous  and  the  other  safe,  or  less  dan- 
gerous, he  must  select  tbe  safe,  or  less  dan- 
gerous way,  and  cannot  recov^  for  an  Injury 
sustained  when  the  danger  la  imminent  and 
BO  obvious  tbat  a  prudent  man  would  not  In- 
cur the  risk  under  the  same  etrcumstances." 
Railroad  Co.  v.  Orr,  91  Ala.  648,  8  Sontfa.  960; 
Baitroed  Go.  v.  George,  94  Ala.  200,  10  South. 
145.  Altboogta  this  Is  tbe  general  rule,  well 
stated  In  plea  12,  yet  as  applicable  to  tfds 
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case,  the  plea  Is  defective  In  not  averring  that 
tbe  Bafer  position  therein  described  which 
ttae  plaintiff  Is  alleged  to  have  abandoned  for 
a  more  dangerous  one,  was  one  tn  which  he 
could  have  complied  with  the  order  of  hla 
superior  In  making  the  coupling;  and  It  fur- 
ther falls  to  aver  that  going  between  the  rails 
to  couple  cars  was  so  obviously  dangerous,  un- 
der tbe  conditions  prevailing,  as  that  an  em- 
PI076  should  have  disregarded  tbe  order  of 
bis  Buperlor,  and  not  assumed  the  risk. 

For  tbe  errors  Indicated  let  the  judgment 
below  be  reversed  and  tbe  cause  remanded. 

Reversed  end  remanded. 


WALKEB  T.  STATB. 
(Supreme  Court  of  Alabama.   Jnne  28,  1902.) 

CHILD  AS  WTTNBSS— INTBLLiaDNCB  OF  CHILD 

—  ASSAULT— INDICTMENT— PROOF— VARIANCB 

—  INSTRUCTIONS  —  CIRCUMSTANTIAL  BVI- 
DENCB— DEGREB  OF  PROOF  NBCESSART. 

1.  A  Child  Of  10  testified  that  her  mother 
was  dead,  aud  she  had  been  adopted  by  de- 
fendant, stated  her  father's  name,  and  gave 
her  name  as  it  was  before  her  adoption.  She 
testified  that  she  went  to  Sunday  school  and 
to  church;  that  Bhe  said  her  prayers,  and  be- 
lieved in  Ood;  that  if  she  told  a  story  about 
the  case,  she  would  be  pnt  in  jail,  and  when 
she  died  she  would  go  to  the  "bad  man";  but 
that  she  did  not  know  who  would  Bend  her 
to  the  "bad  man."  Bdd  that,  aside  from  her 
religious  training,  afae  was  of  suffldent  intelli- 
gence  to  testify. 

2.  On  a  proseontlon  for  an  assault  and  luit- 
tery  on  a  cnild,  it  appeared  that  «he  had  been 
adapted  a  short  time  before  the  proaecutiou, 
that  her  name  prior  to  the  adoption  was  L.  B., 
and  that  she  was  as  well  known  by  the  name 
of  B.  as  by  that  of  W.,-^at  of  the  one  who 
had  adopted  her.  The  child  testified  she  was 
always  called  by  tbe  name  of  B.  Beld  proper 
to  overrule  a  motioo  to  exclude  the  child  b  tes- 
timooy  on  the  ground  that  her  name  was  L. 
W.  and  not  L.  B.,  as  charged  in  the  ixkUet- 
ment. 

3.  On  the  evidence  It  was  proper  to  refuse 
to  charge  that  it  was  an  IndispeoBable  element 
of  tbe  indictment  that  the  child's  name  be  as 
certain  as  that  of  the  one  charged;  that  If  her 
name  was  L.  W.,  the  Jury  should  acquit,  and 
that  they  should  acqnit  If  they  had  a  reason- 
able doubt  that  she  was  as  well  known  by 
the  name  of  L.  B.  bb  L.  W. 

4.  On  a  prosecution  for  an  BBsauIt  on  a 
child,  it  was  not  error  to  refuse  to  charge  that 
the  jury  "Bhould  weigh  the  testimony  of  an 
immature  child  with  that  degree  and  measnre 
of  their  common  knowledge  and  understanding 
of  children  in  the  narrative  of  events  dnring 
childhood";  the  instruction  being  Incomplete 
and  elliptical. 

6.  A  regaest  to  charge  that  It  is  a  well-set- 
tled rule  of  the  law  that  if  there  are  two  rea- 
sonable constructions  which  can  be  given  to 
facts  proven,~one  favorable  and  the  other  un- 
favorable to  the  accused. — It  is  the  duty  of  the 
Jury  to  give  that  which  fs  favorable  rather 
than  that  which  is  nnfavorable  to  the  accused, 
was  nroperiy  refused. 

6.  Defendant  requested  the  court  to  instruct 
that  circamstantial  evidence  does  not  warrant 
a  conviction  unless  to  a  moral  certainty  it  ex- 
cludes everv  other  hypothesis  than  that  of 
gnilt.  and  tnat  no  matter  how  strong  may  be 
the  circumstances.  If  they  can  be  reconciled 
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with  the  theory  that  some  other  person  may  be 
guilty,  then  the  gnitt  of  the  accused  is  not 
shown  by  the  measure  of  proof  required.  Btld 
properly  refused,  since  the  law  does  not  require 
the  exclusion  of  every  hypotheaifl,  bttt  only 
every  reasonable  hypothesis. 

Appeal  from  circuit  court,  JaclcBon  county; 
J.  A.  BUbro.  Judge. 

Will  F.  Walker  was  convicted  of  assault 
and  battery,  and  he  appeals.  Affirmed. 

On  the  trial  of  tbe  case  tbe  state  intro- 
duced In  evidence  tbe  child  alleged  to  have 
been  assaulted,  who  was  shown  to  be  10 
years  old.  Her  testimony  on  her  voir  dire  Is 
set  forth  In  the  opinion.  Tbe  defendant  ob- 
Jected  to  her  testifying,  the  court  overruled 
the  objection,  and  the  defendant  duly  except- 
ed. This  witness  testified  tl  '  the  defend- 
ant whipped  her  with  a  leather  strap  very 
hard.  Sbe  testified  that  her  name  was  Lucln- 
da  Breeden,  and  b«r  faHier's  name  was  Bree- 
den;  that  her  mother  was  dead,  and  that  sbe 
was  adopted  by  tbe  defendant,  WUl  F.  Walker, 
and  It  was  admitted  that  sbe  was  the  adopt- 
ed child  of  Bald  Walker,  taking  his  name. 
Tbe  defendant  moved  to  exclude  the  testi- 
mony of  the  child,  upon  the  ground  that  the 
defendant  was  Indicted  for  an  assault  on  Lu- 
dnda  Breeden,  while  tbe  child's  name  was 
Ludnda  Walker.  The  court  overruled  this 
motlcm,  and  tbe  defendant  duly  excepted. 
The  state  introduced  several  witnesses,  who 
testified  that  the  child  assaulted  was  well  and 
better  known  by  the  name  Luclnda  Bree- 
den than  by  tbe  name  of  Luclnda  Walker. 
The  defendant,  as  a  witness  In  his  own  be- 
half, testified  that  at  the  time  be  Is  charged 
with  having  whipped  the  child  he  was  In 
bed,  where  be  bad  been  conflned  for  four 
weeks;  tiiat  be  did  not  whip  tbe  child,  but 
tittt  his  wife  whipped  ber;  that  the  cbUd 
was  his  adopted  child  at  tbe  time  of  the 
whlp^g.  Tbe  testimony  of  tliis  witness 
was  corroboTHted  by  tbe  testimony  of  several 
witnesses  Introduced  In  his  behalf.  The  de- 
fendant Introduced  Hie  record  of  tbe  probate 
court  showing  that  tbe  child  was  adopted 
prior  to  the  alleged  ftssault,  taking  his  name, 
etc.  The  defendant  requested  the  court  to 
give  to  the  Jury,  uneog  otbers,  tbe  following 
written  charges:  "(6)  Tbe  court  charges  tbe 
jury  that  tt  Is  an  essential  indispensable  ele- 
ment of  the  indictment  that  tbe  name  of  the 
child  alleged  to  have  been  assaulted  is  as 
certain  as  the  name  of  the  person  charged 
with  the  assault"  **{3)  The  court  charges 
tbe  Jury  that  If  they  believe  the  evidence, 
the  child's  name  was  at  tbe  time  of  tbe  al- 
leged assault  Lncinda  Walker,  and  you 
sbould  acqnit  the  defendanL"  **<5)  The  court 
charges  the  Jury,  if  they  are  not  satisfied  be- 
yond a  reasonable  doubt  that  at  tbe  time  of 
the  alleged  assault  sbe  was  as  well  known 
by  the  name  oS  Luclnda  Breeden  as  she  was 
by  tbe  name  of  Luclnda  Breeder,  as  she  was 
by  the  name  of  Lncinda  Breeden,  or  Luclnda 
Walker,  tbe  Jury  should  acquit  the  defend- 
ant"  "(18)  Tbe  court  cbarges  tht  jury  that 
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It  Is  a  well-settled  rule  of  the  law  that  U 
there  be  two  reasoiiable  constructlonB  which 
can  be  given  to  facta  proren,— one  favorable 
and  the  other  unfaTorable  to  a  party  charged 
with  crime,— it  is  the  duty  of  the  jury  to 
give  that  which  is  favorable  rather  than 
that  which  Is  unfavorable  to  the  accused. 
<14)  The  bnmane  provision  of  the  law  is  that 
upon  circumstantial  evidence  there  should 
not  be  a  conviction  unl^s  to  a  moral  certain- 
ty it  excludes  every  other  hypothesis  than 
that  of  the  guilt  of  the  accu'^°(l,  no  matter 
how  strong  may  be  the  circumstances;  If 
they  can  be  recanclled  with  the  theory  some 
oth^  person  may  have  done  the  act,  then  the 
guilt  of  the  accused  is  not  shown  by  that 
full  measure  of  proof  the  law  requires."  "(2) 
The  court  charges  the  Jury  that  they  should 
weigh  the  testimony  of  an  Immature  child 
with  that  degree  and  measure  of  your  com- 
mon knowledge  and  tmderstandlng  of  chil- 
dren in  the  narratlTe  of  erents  during  child- 
hood." 


Milo  Moody,  for  appellant. 
Brown,  Atty.  Gen.,  for  the  State; 


Obas.  O. 


McCLEIJLAN,  C.  J.  The  chUd  alleged  to 
hare  been  assaulted  and  beaten  was  10  years 
old.  Being  offered  as  a  witness  for  the 
state,  she  testified  on  her  voir  dire  as  follows: 
That  she  went  to  Sunday  school  and  to 
church;  that  she  said  ber  prayers,  and  be- 
lieved in  God;  that  if  she  told  a  story  about 
tbla  case  she  would  be  put  in  Jail,  and  when 
she  died  she  would  go  to  the  "bad  man";  but 
that  she  did  not  Icnow  who  would  send  her  to 
the  "bad  man."  That  she  was  of  sufflcient 
Intelligence,  apart  from  religious  training,  to 
be  admitted  to  testify  is  apparent  from  the 
foregoing  and  her  other  evidence  In  the  case. 
Under  the  rule  declared  in  ail  our  adjudica- 
tions, the  circuit  court  properly  allowed  the 
chUd  to  testify.  Kelly  v.  State,  75  Ala.  21, 
M  Am.  Rep.  422;  Beason  r.  Same,  72  Ala. 
191;  Carter  v.  Same,  63  Ala.  52,  35  Am. 
Rep.  4;  McKelton  v.  Same,  88  Ala.  181,  7 
South.  38.  The  name  of  the  child  prior  to  her 
adoption  by  Walker  was  Ludnda  Breeden, 
and  she  Is  so  named  in  the  indictment.  The 
adoption  had  occurred  only  a  short  time 
(about  one  month)  before  the  alleged  assault 
The  child  testified  that  ber  name  was  Bree- 
den, and  that  she  was  always  called  by  that 
name,  and  was  never  called  by  the  name 
of  Wallier.  "Several  other  witnesses  stated 
that  she  was  as  well  or  better  known  by  the 
name  of  Breeden  than  Walker."  With  this 
evidence  In  the  case,  the  court's  rulings  on 
objections  to  testimony  and  requests  for  in- 
structions  made  by  defendant,  having  rela- 
tion to  the  name  of  the  child,  were  free  from 
error.  Charge  5,  refused  to  defendant  in  this 
connection,  Is  abstract,  there  being  no  evi- 
dence that  the  child  was  named  or  known  by 
the  name  of  Breeder.  Charge  2,  refused  to 
defendant,  is  incomplete  and  elliptical. 
Charge  13,  requested  by  defendant  **has  been 
repeatedly  condemned  by  this  court"  Comp- 


ton  T.  States  110  Ala.  24,  85,  20  South.  110. 
The  law  does  not  require  tbe  exclusion  of 
every  hypothesis  of  Innocence,  but  only  ev- 
ery reasonable  hypothesis.  Gharce  14  waa 
properly  refused. 

We  find  no  error  In  this  record,  and  the 
judgment  of  the  circolt  court  must  be  affirm- 
ed. 


UANN  T.  STAm 

(Supreme  Court  ot  Alabama.   June  28,  1902.) 

MURDER— SELF-DEFENSE— EVIDENCE— RBBtfT- 
TAL  —  DISCRETION  OF  TRIAL  COURT  —  IN- 
STRUCTIONS —  DOOTRINB  OF  RETREAT  - 
WHIOHT  OF  BVIDENCB  —  RBASOMABU 
DOUBT. 

1.  On  8  prosecution  for  murder,  on  the  or- 
gaaizatioD  of  tbe  jury  a  venireman  waa  asked 
by  the  solicitor  for  the  state  whether  he  would 
couvict  on  circumstantial  evidence  if  the  evi- 
dence were  such  that  while  it  left  some  doubt 
in  his  mind,  still  it  satisfied  him  beyond  a 
rt^asonable  doubt.  Beld,  that  the  allowance  of 
the  iuterrogatoiT  waa  within  the  unrevlsable 
discretion  of  tbe  trial  court 

2.  On  a  urosecutlon  for  manla>,  during  tlM 
course  of  the  opening  statemeot  of  counsel  for 
the  state,  the  defendaut's  counsel  having  stat- 
ed what  he  expected  the  eridence  would  show 
as  to  the  reasons  which  actuated  the  defendant 
at  tbe  time  of  the  homicide,  the  solicitor  in 
replj  stated:  "The  state  expects  the  evidence 
to  show  that  when  the  defendant  was  aalced 
on  habeas  corpus  trial  as  to  what  he  had  ref- 
erence to  when  he  told  the  deceased,  'You  must 
get  down  on  your  knees  and  apologixe.*  he 
testified  that  he  had  reXereoce  to  the  deceased 
coming  to  his  oIBce,  and  assaulting  him  with  a 
knife;  had  reference  to  his  calling  him  a  son 
of  bitch  in  the  preseuce  of  a  negro;  and  had 
reference  to  his  drawing  a  pistol  on  him  that 
evening."  Held,  that  there  was  no  error  ia  the 
statement  since  counsel  iu  such  a  statement 
has  a  right  to  state  the  case  as  he  proposes  to 
present  it  and  the  statement  was  warranted 
by  that  of  defendant's  counaet 

8.  Where,  on  a  prosecution  for  murd^,  tbe 
counsel  for  the  state  has  in  his  opening  state- 
ment not  exceeded  any  of  his  rights  ui  such 
respect  a  statement  of  tbe  court,  in  refusing 
to  strike  a  part  of  the  statement,  that  he  would 
instnict  the  Jury  to  disregard  it  was  too  fa* 
Toroble  to  defendant 

4.  Ou  a  proHCCution  for  murder,  a  witness, 
testifying  as  to  a  dying  declaration,  stated  on 
cross-examination  that  his  recollection  was  that 
deceased  said,  as  soon  as  he  saw  defendant 
starting  towards  him,  be  drew  bis  pistol.  On 
redirect  examination,  he  was  askMl  to  refer 
to  the  typewritten  statement  of  his  evidence 
on  the  preliminary  trial,  for  the  purpose  of  re* 
freshing  his  recollection,  and  then  to  state 
whether  or  not  the  typewritten  statement  eoa- 
tained,  word  for  word,  the  memoranda  taken 
down  as  made  by  deceased,  and  whether  or  not 
be  remembered  what  deceased  did  say  aa  to 
whether  or  not  defendant  had  his  pistol  out 
before  he  drew  bis.  Held,  that  the  questina 
whether  the  redirect  examination  was  in  re- 
buttal was  addressed  to  the  trial  court's  discre* 
tion. 

5.  The  question  whether  tbe  question  was 
leadinc  was  for  the  trial  court's  discretion. 

•  6.  Where,  on  a  prosecution  for  murder,  m 
witness  appears  to  the  court  to  be  au  unwilling 
witness,  It  is  within  the  court's  discretion  to 
allow  tbe  state  solicitor  to  lead  him. 

7.  When,  on  a  criminal  prosecution,  the  coort 
allows  the  state  solicitor  to  lead  a  witness, 
because  he  appears  unwilling,  it  is  proper  for 
the  court  to  state  his  reason  for  allowuijg  the 
solicitor  to  lead  him. 
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8.  On  a  criminal  prosecution,  it  was  not  ^ 
rOT  to  allow  the  state  solicitor  to  ask  a  witness, 
Tor  the  purpose  of  refreshing  his  memory, 
whetber  he  had  not  teatified  to  certaiu  facts 
on  tbe  preliminarr  trial  of  defendant. 

9.  'Where,  on  a  criminal  prosecution,  the  de- 
fense had  drawn  from  a  witness  all  facts  with* 
in  his  knowledge  having  any  uertinency  to  the 
case,  and  he  had  testified  to  Laving  a  conver- 
satiou  with  deceased  about  defendant,  it  was 
not  error  not  to  allow  him  to  answer  questions 
as  to  how  a  certain  conversation  between  him 
and  deceased  "came  up,"  "what  introduced 
this  conversation,"  etc.,  or  to  testify  that  de- 
ceased told  him  that  it  was  a  mistake  about 
defendant  shooting  his  (defendant's)  wife. 

10.  On  a  crimiaaT  prosecution,  it  was  not  er- 
ror to  sustain  objections  to  questions  by  de- 
fense to  its  witness  as  to  whether  the  witness 
had  been  summoned  by  the  state  or  defense,  in- 
asmuch as  whether  a  party  has  summoned  a 
witness  or  not.  his  failure  to  introduce  him  af- 
fords no  ground  for  an  inference  or  argument. 

It.  On  a  prosecution  for  murder.  It  appeared 
that  defendant  had  demanded  an  apology  of 
doreased.  who  did  not  make  any  apology,  but 
threatened  defendant,  and  advanced  on  him, 
M'hen  defendant  shot  him.  The  evidence  show- 
ed that  probably  not  more  than  a  minute  elaps- 
ed between  the  demand  and  shot.  Held  proper 
to  sustain  an  objection  to  a  question  by  de- 
fendant's counsel  to  a  witness  as  to  how 
niuuy  minutes  elapsed  between  the  demand  and 
the  shot. 

12.  On  a  prosecution  for  murder,  defendant 
having  kilted  deceased  as  the  latter  was  ad- 
vancing on  him  during  a  difficulty  between 
them,  there  being  abimdant  evidence  that  de- 
ceased was  a  powerful  man  physically,  and 
defendant  weak  and  delicate,  it  was  proper 
to  exclude  testimony  to  account  for  defendant 
not  being  more  robust,  snch  as  that  be  bad  led 
a  sedentary  life;  that  he  had  not  taken  much 
outdoor  exercise:  that  his  work  was  not  such 
as  to  harden  bis  muscles;  and  that  be  bad 
lung  troulile. 

13.  On  a  prosecution  for  murder,  defendant 
having  shot  deceased  daring  an  altercation, 
evidence  as  to  how  long  defendant  had  lived  in 
the  city,  place  of  bis  birth,  how  long  he  bad 
known  deceased,  and  place  of  defendant's  mar- 
Hage,  was  properly  excluded,  the  facts  haring 
no  pertinency. 

14.  On  a  prosecution  for  murder,  defendant 
having  killed  deceased  during  a  difficulty  be- 
tween them,  there  was  evidence  that  there  bad 
been  ill-feeling  between  the  parties  for  some 
time,  and  that  deceased  bad,  some  time  prior 
to  the  difficulty,  accused  defendant  of  stating 
that  the  wife  of  deceased  was  not  a  fit  person 
for  defendant's  wife  to  associate  with.  Held, 
that  it  was  proper  to  exclude  testimony  of  de- 
fendant that,  in  consequence  of  remarks  de- 
rogatory to  the  character  of  deceased,  he  had 
said  something  to  bis  wife  "about  going  with 
di'peased  and  his  wife,  or  staying  away  from 
them.  01"  something  of  that  ehnrncter,"  etc 

la.  Defendant,  who  was  sitting  in  a  pavilion, 
called  to  an  acquaintance  to  come  over  to  his 
table,  when  deceased,  who  sat  at  a  near-by 
table,  remarked,  "T^end  me  a  dollar;"  where- 
upon defendant  arose,  and  asked,  "Who  made 
that  crack?"  An  altercation  ensued,  defend- 
ant's pistol  was  knocked  from  bis  hand,  but  he 
retreated  to  where  It  lay,  picked  It  up,  and  de- 
manded that  deceased  apologize.  Deceased  re- 
fused to  do  so.  and  was  shot  by  defendant.  It 
appeared  there  had  been  ill-feeling  between 
tne  parties,  nnd  defendant  claimed  he  had  been 
previously  insulted  by  deceased.  Held,  that 
tiuentions  by  the  state  solicitor  to  defendant, 
as  a  witness  on  cross-examination,  as  to  whv 
he  thought  the  remark,  "I^end  me  a  dollar," 
was  addressed  to  him,  and  whether  he  did  not 
go  for  his  pistol  with  the  mirpose  of  getting  it, 
and  coming  back  and  making  deceased  apolo- 
gise, etc.,  were  proper. 
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16.  On  a  prosectttion  for  murder,  the  defense 
being  self-defense,  it  was  not  competent  for 
defendant  to  testify  that  in  his  opinion  or  con- 
clusion there  was  no  "reasonable  method  of 
escape  without  exposing  himself  to  great  dan- 
ger, taking  all  the  surrounding  circumstances 
mto  consideration";  that,  as  a  matter  of  fact, 
there  was  not  any  safe  method  b^  which  he 
c-onld  have  retreated  without  exposing  himself 
to  being  shot";  "that,  under  existing  facts, 
believing,  as  be  bad  said  be  did  believe,  tbat 
Dickson  was  armed,  he  could  not  have  es- 
caped without  increasing  his  danger";  and  that, 
"if  he  had  turned  his  back,  Dickson  would 
have  had  an  opportuuity  to  shoot  him." 

17.  On  a  prosecution  for  murder,  defendant 
having  killed  deceased  while  the  latter  was  ad- 
vancing on  him  and  threatening  him,  the  dis- 
tance defendant  bed  retreated  having  been  tes- 
tified to  several  times  by  him.  It  was  not  error 
to  sustain  au  objection  to  a  question  put  to 
him  on  his  redirect  examination  as  to  bow 
far  he  had  retreated. 

18.  On  a  prosecution  for  murder,  it  appeared 
that  deceased  and  defendant  had  been  engaged 
in  n  difficulty,  threatening  each  other,  and  both 
armed;  that  defendant's  pistol  had  been  knock- 
ed from  his  hand,  but  that  be  backed  off  to 
where  it  lay,  aud  picked  It  up,  and  shot  de- 
censed.  Held,  that  a  question  put  to  defendant, 
as  to  whether  the  difficulty  had  ended  when  he 
picked  up  the  pistol,  was  properly  disallowed, 
as  calling  for  an  opinion  of  the  witness. 

19.  On  a  prosecution  for  murder,  it  appeared 
that  defendant,  who  was  seated  at  a  table  in 
a  pavilion,  called  a  friend  to  come  over  to  his 
table,  whereupon  deceased,  who  was  sitting  at 
a  near-by  table,  said,  "Lend  me  a  dollar:"  tbat 
defendant  arose,  and  asked,  "Who  made  that 
crack?"  whereupon  a  difficulty  ensued;  tbat, 
while  deceased  was  advancing  on  defendant, 
he  demanded  an  apology,  which  deceased  re- 
fused, whereupon  he  was  shot.  Defendant  tes- 
tified he  thought  the  remark  a  sarcastic  way  of 
accounting  for  his  calling  his  friend.  A  wlUiess 
testified  uiat  defendant  had  testified  on  his 
preliminary  trial  that,  when  he  (defendant)  de- 
manded an  apology,  the  apology  required  was 
for  insults  deceased  had  given  bim  in  his  of- 
fice, for  insulting  language  in  speaking  of  de- 
fendant to  a  negro,  and  another  insult  In 
"backing  him  with  a  pistol."  Held,  that  the 
testimony  was  admissible  In  rebuttal  of  that 
tendency  of  defendant's  own  testimony  to  show 
that  the  demand  for  an  apology  had  reference 
to  the  insult  on  the  occasion  of  the  killing. 

20.  The  testimony  was  admissible  as  showing 
malice  and  formed  design,  and  that  he  shot, 
not  in  self-defense,  but  in  redress  of  insults 
for  which  deceased  would  not  apologize. 

21.  On  a  prosecution  for  murder.  It  appeared 
that  defendant  had  shot  deceased  during  an  al- 
tercation, and  while  deceased  was  advancing 
on  him,  but  tbat,  at  the  time  defendant  ^ot, 
deceased's  pistol  bad  been  taken  from  him  by 
one  of  the  bystanders,  who  Interfered,  seek- 
ing to  prevent  bloodshed.  The  prosecution 
claimed  that  defendant  knew  when  he  fired  the 
fatal  shot  that  bis  antagonist  was  unarmed, 
niid  it  was  the  theory  of  the  defendant's  tes- 
timony that  defendant  acted  on  the  belief  that 
deceased  was  armed.  Held,  that  in  support  of 
the  state's  theory,  and  in  rebuttal  of  that  of 
defendant,  it  was  proper  to  admit  testimony 
of  a  witness  as  to  what  defendant  had  testified 
to  on  the  preliminary  benring,  as  to  his  mak- 
ing an  effort  to  empty  his  pistol  In  the  air  to 
keep  deceased  from  using  it  on  him. 

22.  On  a  prosecution  for  murder,  wherein  it 
appeared  that  defendant  had  killed  deceased 
during  an  altercation,  and  that  there  had 
been  prior  ill-feeling  between  tbem,  and  a  dis- 
pute between  tbem  in  defendant's  office,  a  dia- 
gram of  his  office,  made  by  defendant  while  be 
was  being  examined  as  a  witness,  was  properly 
rei-eived  in  evidence  on  behalf  of  the  state. 

23.  On  a  prosecution  for  murder,  it  api>eared 
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that  defendant  bad  kitted  deceased  during  an 
altercation,  and  tlwt  Aerc  had  been  Hl-feeling 
between  them,  and  the  defendant,  as  a  witness, 
had  denied,  in  effect,  that  deceased  had  said 
he  did  not  want  defendeut  to  morrr  deceased's 
sister  on  account  of  their  shoi-t  acqnaiutauce, 
and  because  of  his  reputation  for  drinking. 
Beld,  that  it  wnv  proper  for  the  state  solicitor 
to  state  to  the  jnry  the  fact  of  such  denial. 

24.  On  a  prosecution  for  murder,  where  the  de- 
fense was  self-defense,  defendant  requested  the 
court  to  charge  that  the  law  gires  to  every  one 
the  right  to  Kill  in  self-defense  in  every  case 
where  the  one  who  does  the  killing  is  not  at 
fault  in  bringing  about  the  fatal  difflculty;  and 
if  defendant  was  not  at  fault  in  bringing  about 
the  difOcnlty,  and  he  probably  believed  that  It 
wns.necesaatj  to  ahont  deceased  in  order  to  pro- 
tect bis  own  life,  then  he  should  be  acquitted. 
Beld  properly  refused,  in  that  it  had  the  In- 
firmity that  It  charged  on  the  right  to  kill  in 
snlf-defeose.  wtthont  instructing  as  to  con- 
atitaents  of  such  defense. 

25.  For  the  same  reason  it  was  proper  to  re- 
fuse to  charge  that  the  fact  that  women  and 
children  were  near  the  place  of  the  killing 
could  not  be  considered,  and  that  if  the  clrcum- 
Btances  left  the  minds  of  the  jury  so  that  they 
could  not  say  to  a  moral  certainty  who  pro- 
voked the  difficulty,  and  whether  the  defendant 
shot  in  self-defense,  they  should  acquit. 

2tl.  For  the  same  reason  it  was  proper  to  re- 
fuse to  charpe  that,  if  the  jnry  believed  de- 
fendant's conduct  measured  ap  to  the  standard 
of  self-defense  required  by  law,  they  should  ac- 
quit. 

2T.  For  the  same  reason  it  was  proper  to  re- 
fuse  to  charge  that,  if  the  jury  were  of  the 
opinion  that  the  defendant  acted  in  self-de- 
fense as  defined  by  law,  it  was  the  duty  of 
the  Jury  to  hnd  him  not  guilty. 

28.  For  the  same  reason  It  was  proper  to  re- 
fuse to  char^  that,  if  the  testimony  of  the 
defendant  raised  a  reasonable  doubt  as  to 
whether  or  not  he  scbed  in  self-defonse  ai  char- 
ged OB  by  tlie  conrt,  thete  Bhoold  be  an  aconit- 
tal. 

29.  On  a  prosecution  for  murder,  tlw  cotat 
refused  to  charge  that  "the  law  gives  to  every 
one  the  right  to  kill  in  self-def esse.  in.  every 
case  where  tlie  one  who  does  the  kiwoff  Is  n<» 
at  faolt  in  bringing  about  Hie  fatal  difflculty; 
and  if  defendant  was  not  at  fault  in  briusi'ng 
about  the  difficulty,  and  he  probably  believ- 
ed that  it  was  necessary  to  shoot  deceased  in 
order  to  protect  his  own  life,  then  he  should 
be  acquitted."  Held,  that  the  Instruction  was 
properly  refused,  for  that  it  would  have  author- 
ized an  acquittal  on  the  ground  of  self-defense, 
though  the  jury  might  have  found  that  defend- 
ant could  have  reti-eated  in  safety. 

30.  The  Instruction  was  bad  in  that  a  probable 
belief  that  a  necessity  to  kill  exists  is  not 
sufHcient.  but  the  actor  most  believe  the  dan- 
ger imminent. 

31.  On  a  prosecution  for  murder,  'defendant 
requested  the  court  to  instruct  that  "the  place 
where  the  killing  occurred,  and  the  fact  that 
women  and  children  were  near  by,  cannot  and 
must  not  be  considered  by  you  at  all.  All  you 
cau  consider  are  the  circumstances  of  the  kill- 
ing, •  •  •  and  if  those  circumstances  have 
left  your  minds  in  contusion,  so  that  you  can- 
not say  to  a  moral  certainty  who  provoked  the 
difficulty  and  whether  the  defendant  shot  in 
self-defense  when  he  killed  the  deceased,  then 
it  is  your  duty  to  give  the  defendant  the  benefit 
of  your  confusion  and  doubt  and  acquit  him." 
Held  properly  refused,  for  that  the  first  sen- 
tence was  an  argument. 

32.  In  view  of  the  fart  that  there  was  evi- 
dence of  a  previous  difficulty  between  the  par- 
ties, the  charge  was  erroueoua  in  that  it  con- 
fined the  jury  to  the  circumstances  of  the  kill- 
ing. 
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83.  The  InstrnctibD  was  erroneous  in  HbMt  it 
pretermitted  the  doctrine  of  retreat. 

34.  On  a  prosecution  ftjr  murder,  It  anpeare* 
that  defendant,  who  was  seated  at  a  tahlie  ,ni  ■ 
pavilioo.  called  a  friend  tu  eoom  orer  to  his 
table,  whereupon  deceased,  who  w«  slidnK 
at  a  near-by  table,  said,  "Lend  me  a  dollar:^ 
that  deceased  arose,  and  asked,  "Who  made 
that  crack?"  whereupon  a  difflculty  ensoed; 
that  while  deceased  was  advancing  on  defend- 
ant he  retreated  to  where  bis  pistol  lay,  pick- 
ed it  up,  and  he  demanded  an  apology,  whirh 
deceased  refused,  whereupon  he  was  shot  by 
defendant.  Defendant  reque$ted  the  coart  to 
charge  that  if  the  jm?  could  not  say  tq  a  morvl 
certainty  who  provoked  the  diOculty,  and 
whether  the  defendant  shot  in  oetf-defiense 
when  he  killed  the  deceased,  then  tfaey  sttontd 
acquit.  ITeld',  that  as  there  was  jtmtfficatioD. 
for  a  verdtct  of  guilty,  whether  defendant  pro- 
voked the  difficulty  or  not,  the  inrtruction  wa;* 
erroneons,  in  that  ft  required  an  acquittal  un- 
less the  jucr  should  belien  that  defendant  pro- 
voked the  difflcttfty. 

35.  On  a  prosecntion  for  murder,  It  appeared 
that  defendant  testified  that  wtiile  sitting  at  a 
table  in  a  pavilioa  he  called  a  friend  over  to 
his  table,  wheu  deeeasedi  who  aat  near  by,  re- 
marked, "Lend  me  a  dollar":  that  defendant 
considered  it  an  insult,  and  he  asked,  "Who 
made  that  crack?"  that  as  he  rose  from  the 
table  deceased  rose  with  his  pistol  in  his  hand; 
that  after  his  (the  defendant's)  pistol  was 
knocked  out  of  his  hand,  he  did  not  see  any 
one  take  the  pistol  from  the  deceased,  nor  did 
he  know  that  the  pistol  had  been  taken  from 
him;  that  he  (the  defendant)  retreated,  and 
when  he  got  to  the  place  where  his  pistol  was 
lying  he  picked  it  up  for  the  purpose  of  de- 
fending himself  against  the  deceased;  that  as 
the  deceased  advanced  on  him,  and  when  he 
was  within  five  or  aix  feet  of  the  defendant, 
tbe  defendant  Ared  upon  him,  believing  tliat 
the  deceased  had  a  pistol;  that  the  deceased 
then  rushed  upon  him,  and  in  the  strunle  the 
defendant  fired  two  or  three  times,  ffdoproper 
to  refuse  to  char^  that  defendant  was  entitled 
to  an  acqntttal  on  liis  own  testimony. 

36.  De/endajit  requested  the  covnl  to  cliarg* 
that  it  is  not  necessary  there  iboutd  ba  actual 
danger  of  deatlt  in  order  to  Justify  the  takfaig 
of  life,  but  if  defendant  betTered  titat  at 
time  of  firing  the  shot  it  was  necessary  to  pre- 
^'ent  death  or  harm  to  bfttt  the  jury  most  ac- 
quit Beld,  that  the  instmctiou  was  properly 
refused,  because  it  pretermitted  all  referanoe 
to  the  duty  of  retreat  where  retreat  will  not 
increase  tbe  peril. 

37.  For  the  same  reason  it  was  proper  to  re- 
fuse to  instruct  that  if  previous  threats  of  the 
deceasel  had  been  communicated  to  the  de- 
fendant, and  If  those  threats.  In  connection 
with  the  actual  conduct  of  the  deceased  at  the 
time  of  the  shooting,  generated  in  tbe  mind  of 
defendant  a  reasonable  belief  that  he  was  in 
danger  of  death  or  of  serious  bodily  harm, 
then  the  defendant  had  the  right  to  act  upon 
these  appearances,  providing  he  was  not  tbe 
aggressor  in  the  difficulty, 

88.  It  was  not  error  to  refnse  to  chane  that 
unless  the  jury  are  so  convinced  of  guflt  that 
they  would  each  venture  to  act  upon  that  de- 
cision in  matters  of  the  hi^»t  concern  and 
importance  to  their  own  interest  tliey  must  ac- 
quit. 

39.  Defendant  requested  the  court  to  instmet 
that  "the  defendant  is  authorized  under  the 
rtatute  to  testify  in  his  own  behalf,  and  the 
jury  hare  the  right  to  girt  foil  credit  to  his 
statement,"  and  that  If  nie  testimony  raised  a 
reasonable  donbt  as  to  whether  he  acted  in  self- 
defense  the  jury  should  acquit.  H^i  properly 
refused,  in  Uiat  it  authorized  an  acquittal  on 
a  doubt  engendered  by  the  testimony  of  de- 
fendant, vthon  such  doubt  might  have  been  re- 
moved by  other  evidence. 

40.  The  requested  instruction  waa  defective* 
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in  that  iti  ftrst  proposition  was  a  mere  argu- 
ment. 

4L  Defendant  requested  the  court  to  charge 
that  If  the  evidence  for  the  state  showed  the 
defendant  gnilty,  btrt  the  evidence  for  the  de- 
feodast  sbowa  equally  that  be  is  not  guiltr. 
so  as  to  leave  their  minda  Jjd  equipoise,  it  would 
be  their  dnt7  to  acquit  Seld  properly  refused, 
it  being  the  duty  of  the  Jury  to  c<Hi8ider  all 
the  evidence,  and  not  to  coMdder  each  aide 
>ieparaitel7. 

42.  For  the  same  reason  it  was  net  error  to 
refuse  to  charge  that  If,  after  weighing  all 
the  evideDee,  the  jarj  eoidd  not  b&s  which 
wer*  the  heavier,  that  ter  the  state  er  that  for 
the  defendant,  then  ther  ahmdd  acwKt. 

43.  For  the  same  reasML  it  waa  not  error  to. 
refuse  to  charge  that  the  jury  should  not  hesi- 
tate to  aeQoit  if  tiny  fomid  the  evidence  for 
I  be  state  not  the  strong— t. 

44.  For  the  same  reaaoo  it  was  pfoper  t«  bbp 
fuse  to  charge  that  the  jury  should  refuse  to 
acquit  if  the  evidence  for  the  defendant  was 
ns  strong  as  that  for  the  state. 

45.  Id  view  of  the  fact  that  defendant's  own 
testimony  afforded  abundant  ground  to  find 
that  he  had  one  time  retired  from  the  difficulty 
to  arm  himself,  whereby  the  jury  might  find 
him  guU^,  whatever  the  atrengtli  of  his  evi- 
•lence  the  preceding  four  instroctioos  were  er- 
roneous. 

4tt.  On  a  prosecution  for  murder,  where  the 
defense  was  self-defense,  end  defendant  claim- 
ed he  did  not  know  deceased  was  unarmed,  the 
court  refused  to  instruct  that  if  the  jury  found 
the  defendant  not  guilty  provided  he  did  not 
know  deceased  was  unarmed,  they  must  ac- 
quit if  they  fimnd  deceased  was  powerful 
enongh  to  uiTe  inflicted  serious  Ininry  with 
his  hands.  Htid  properly  refused,  because  it 
pretermitted  all  reference  to  the  doctrine  ct  re- 
tmt. 

47.  On  a  prosecution  f  of  murder,  whet*  th»  de- 
fense WM  self-defense^  the  defendaat  revmsted 

the  court  to  charge  that  if  they  believed  de- 
ceased was  powerful  enough  to  have  iufiict^ 
sKerfontf  bodily  idjary  on  defendant  with  hla 
hands,  whidi  defendant  knew,  and  that  da* 
fendant  was  free  from  fault  fai  brfaffing  on  the 
injury,  they  must  acquit,  though  he  may  have 
known  deceased  was  not  armed.  Beld  properly 
reCftsed  as  prrtermitUng  doctrine  of  retreat. 

Appeal  from  city  eourt  of  Mobile;  O.  J. 
Semmes.  Judge. 

Charles  B.  Msna  was  convicted  of  murder 
In  tbe  second  degree,  and  he  appeals.  Afflrm- 
ed. 

During  the  organization  of  the  petit  jury 
for  the  trial  of  the  case  George  Stewart  was 
drawn  as  a  juror,  and,  In  answer  to  tbe 
qnestion  propounded  to  him  by  tbe  court,  an- 
swered that  he  would  convict  on  circumstan- 
tial OTldence  'if  the  evidence  proved  the 
crime  beyond  a  doubt"  Thereupon  the  so- 
licitor asked  said  Stewart  the  following  gues- 
tlfHi:  "Suppose  the  evidence  was  such  that 
while  It  left  iome  donbt  in  your  mind,  still 
your  mind  was  satisfied  beyond  a  reasonable 
doubt,  would  you  convict  tben?'  The  de- 
foidant  objected  to  the  solicitor  asking  this 
qoestion,  the  court  overruled  the  objection, 
and  the  defendant  fully  excepted.  Tbe  said 
Stewart  answered  that  tbe  evidence  could 
be  strong  enough  for  convictiun.  Thereupon 
tbe  state  challenged  said  Stewart  perempto- 
rily. 

The  YAH  of  exceptions  ccmtalns  the  follow- 
Ins  recitals  as  to  the  opening  statement  of 


cemsel:  "Daring  the  conrse  of  tbe  opcntn? 
statement  of  coonsel,  the  defendant's  connarel 
haTlng  stated  what  be  expected  the  evidence 
wonld  show  as  to  the  reasons  which  actuated 
tbe  defendant  at  the  thne  of  the  homicide, 
the  solicitor  In  reply  stated:  *Tbe  state  ex- 
pects the  evidence  to  show  that  when  the 
defendant  was  asked  on  habeas  corpus  trial 
as  to  what  be  bad  reference  to  when  be  told 
tbe  deceased,  "You  must  get  down  on  yonr 
tnees  aod  apc^egisie,"  he  testified  that  he  bad 
referenee  to  the  deceased  coming  to  bis  office 
and  atBanltli^  him  witft  a  hnffe,  had  refer- 
^ce  to  tale  cafllBg  him  a  son  ef  bitch  In  the 
pneemot  of  a  negro,  and  bad  reference  to  Ms 
drawing  a  pistol  on  blm  that  evening.'  7%e 
defendiant  moved  to  rale-  <mt  statement  npon 
the  groirad  that  thfr  d^iendant  has  not  tests 
fled  and  It  ts  not  kncnrn  that  he  vftlt  testify, 
because  tbe  statement,  if  made,  is  not  In  the 
nature  of  a  confession.  Tbe  coort  denied  the 
motion,  nnd  the  defendant  excepted,  tbe 
court  steting  that  be  would  tell  the  jnry  that 
they  should  pay  no  attentfent  |»  the  state- 
ments of  counsel." 

On  the  trial  of  tbe  cause  It  w*8  shown 
that  David  Dickson  was  mortally  woonded 
at  Monroe  Park,  a  pleasure  resort  near  the 
ct^  of  Mobile,  In  Mobile  county,  on  6m)day 
eventng,  June  16,  1901.  l^e  evldenee  lor 
the  state  tended  to  show  that  said  David 
I>lck8on  was  sitting  In  a  paTinon  with  sc«ne 
friends  when  the  defendant  entered  tbe  paTlI- 
lon  and  took  a  seat  at  a  table  some  dlstaatt 
from  the  one  occupied  by  Dkiksan;  that  be- 
tween the  table  occnpled  iff  the  defendant 
and  the  one  where  the  deceased  was  irfttlng 
there  ww  a  table  at  wMeh  seme  avtrenes 
were  sttttng;  that  shOTtiy  alter  the  defend- 
ant {!ame  In  he  called  to  one  Tattle,  and  ask- 
ed blm  to  come  over  to  Ms  tsbler  that  jnst 
as  the  defendant  called  a  waiter  rcAnmed 
some  change  to  the  actresses,  and  Dickson 
remarked,  "Lend  me  a  dollar;"  that  there- 
upon the  defendant  rose  from  bis  table,  and 
asked,  "Who  made  that  crack?"  or  "Who 
made  that  statementr'  at  the  same  lime  pull- 
ing his  pistol  from  hts  hip  pocket;  that  after 
the  defendant  rose  wtth  pistol  In  band  tbe 
said  Dickson  got  up  from  tbe  table  where  he 
was  sitting  and  drew  bis  pistol;  just  after 
tbe  defendant  drew  his  pistol  one  Peter 
Bm-ke,  Jr..  who  was  near  blm,  knocked  the 
pistol  out  of  hla  band;  that  as  the  said  Dldi- 
Bon  advanced  upon^the  defendant  the  latter 
pulled  bis  coat  open,  and  said,  "Bboot  me, 
yea  cowardly  cur;  you  haven't  the  nerve  to 
shoot;"  that  therenpon  one  HIU  rushed  up 
to  Dickson,  and  took  his  pMnI  away  from 
him,  and  tiled  to  keep  the  defendant  and  the 
said  Dickson  from  getting-  tc^etfaer;  that 
as  Dickson  advanced  towards  tbe  defendant 
tbe  detendant  backed  off  to  where  the  pistol 
had  been  knocked  from  his  hand,  and  picked 
up  tlie  pistol;  that  thereupon  the  defendant 
leveled  the  pistol  npon  Dickson,  and  said  to 
him,  "Tou  must  get  down  on  your  knees  and 
apologise  to  mef';  that  HUl  then  said  to  tbe 


Digitized  by 


Google 


708 


32  SOUTHEBN  BEPOBTER. 


(Ala. 


defendant;  "Don't  shoot,  tbe  man  la  unarmed 
and  baa  no  pistol";  that  Dickson  refosed  to 
a^oglc^  and  the  defendant  Immediately 
shot  him;  that  as  soon  as  the  first  shot  was 
flred  Dickson  rushed  upon  the  defendant, 
and  grappled  him,  and  immediately  two  <a 
three  shots  were  fired  by  the  defendant; 
that  Dickson  fell  iqiod  the  defendant,  and 
held  him  with  arms  outstretched,  until  some 
one  came  and  parted  them;  that  Dickson  re- 
celTed  two  wounds  In  the  difficulty  from  tbe 
effects  of  one  of  which  he  died  m  Jnne  19th. 
There  was  evidence  Introduced  showing  that 
there  was  Ill-feeling  between  tbe  defendant 
and  the  deceased  which  bad  odsted  fxa  some 
tbne. 

Tbe  defendant,  as  a  witness  In  bis  own  be- 
half, testified  tbat  wboi  be  called  bis  friend 
Tuttle  to  come  over  to  his  table  be  heard  tlie 
remark  made  by  some  one  at  tbe  table  near  by, 
"Lend  me  a  dollar,"  which  he  considered  an 
Insult,  as  being  a  sarcastic  way  of  accountliig 
for  his  calling  Tuttle  to  his  tables  It  being 
his  pupose  to  borrow  money  from  blm;  and 
tbereupcm  he  rose  from  tbe  table,  and  asked 
the  quesUon  as  to  "who  made  that  cracik," 
or  "who  made  tbat  statement^*;  that  at  tlutt 
time  he  did  not  know  that  tbe  deceased  was 
In  tbe  parlllon,  but  that  as  soon  as  he  rose 
from  the  table  the  deceased  rose  also  with 
his  plstcd  in  his  hand;  that  after  his  (the 
defendant's)  pistol  was  knocked  out  of  his 
hand  be  threw  vjf  his  bands,  and  said  to  the 
deceased  that  be  was  not  armed,  and,  call- 
ing him  a  cowardly  cur,  told  blm  to  shoot; 
tbat  he  did  not  see  Hill  or  any  one  tise  take 
the  pistol  frmn  the  deceased,  nor  did  he 
know  that  tbe  pistol  had  bem  taken  from 
lilm;  that  he  (tbe  defendant)  retreated,  and 
when  he  got  to  the  place  where  his  pistol 
was  lying  he  picked  It  up  for  tbe  purpose  of 
defending  himself  against  the  deceased;  that 
IIlll  was  trying  to  prevent  the  deceased  from 
getting  to  blm,  and  that  as  the  deceased 
passed  by  HIU,  going  towards  him,  and  when 
be  was  wlthbi  five  at  six  feet  of  the  de- 
fendant, tbe  defendant  fired  uptm  him,  be- 
lieving that  the  deceased  had  a  pistol;  that 
tbe  deceased  tiien  rushed  upon  bim,  and  in  the 
struggle  the  defendant  flred  two  or  three 
times.  The  defendant  also  testified  that  sev- 
eral days  before  the  killing  the  deceased  came 
to  bis  office;  In  tbe  custom  house,  in  company 
with  one  Clayton;  tbat  upon  going  to  his 
office  the  deceased  asked  the  defendant  to 
come  out  Into  the  hallway,  whereupon  the 
defendant  asked  him  to  come  In,  saying  that 
be  was  alone;  tiiat  thereupon  the  said  Dick- 
son came  Into  the  defendant's  ofAce,  and  said 
to  him  that  be  understood  tbat  he  (the  de- 
fendant) bad  stated  that  Dickson's  wife  was 
not  a  fit  pers<Hi  for  hb  (the  defendant's) 
wife  to  associate  with;  tbat  tbe  defendant 
denied  making  such  statement,  and  imme- 
diately Dickson  commenced  to  curse  the  de- 
fendant and  called  him  the  vilest  and  moat 
opprobrious  epithet,  and  threatened  to  cut 
his  throat   The  defendant  also  testified  that 


on  the  next  day  after  this  occurrence,  or 
the  secraid  day  thereafter,  the  said  Dickson 
again  came  to  the  custom  bouse  Inqairing 
for  the  defendant  and  said  to  tbe  eHevator 
man  to  U31  tiie  defendant  that  the  defendant 

was  "the  s — n  of  a  b  b,"  and  that  when 

he  came  home  be  (Dickson)  would  '^shoot  his 
d— — d  head  off."  There  was  also  evidence 
Introduced  showing  tbat  David  Dlckatm.  the 
deceased,  w^taed  about  160  to  180  pounds, 
was  about  5  feet  10  Inches  tall,  waa  a  atrong- 
ly  built  man,  and  tbat  tbe  defendant  was  a 
delicate  man,  about  fi  feet  10^  Inches  toll 
and  weighed  about  130  pounds.  There  was 
also  evidence  introduced  tending  to  show  that 
the  defendant  had  married  Dickson's  rister, 
and  tiiat  Dickson  objected  to  such  marrtage, 
and  made  a  violent  protest  agahist  It  The 
defendant  as  a  wltoess  In  bis  own  b^alf. 
testUed  that  the  only  objection  Dickson  had 
to  defendant's  marrying  his  sister  waa  that 
he  had  not  obtained  the  consent  ot  bis  sis- 
ter's mother,  and  that  the  defendant  obtained 
the  consent  of  tbe  motlwr,  and  waa  married 
to  bis  sister  at  Dickson's  bouse. 

Dr.  Hany  T.  Inge  was  ezamlaed  as  an 
expest,  and,  after  testifying  Uiat  on  the  16th 
day  of  June,  1901,  David  Dickson  was 
brought  to  his  asnatorlnm  suffering  from 
pistol-shot  wounds,  and  that  he  died  on  June 
19,  1901.  thai  testified  to  tbe  dyinff  declara- 
tlon  which  was  made  by  Dickson  after  he 
had  been  told  by  the  doctor  that  he  was  go- 
ing to  die.  Hie  doctor  further  testified  that 
the  dying  declaratltm  waa  taken  down  by  a 
nurse  at  the  sanatorium  as  it  waa  made  by 
Dlcksoiu  In  testifying  as  to  what  the  dec- 
laration was,  he  stated,  on  cross-examination, 
that  Us  recollection  was  that  Dickson  said 
that  "as  soon  as  Hann  saw  him  that  Uann 
started  towards  blm  with  a  pistol,  and  he 
said  he  drew  his  pistol  about  the  same  time." 
Uimn  redirect  examination  the  solicitor  ask- 
ed Dr.  Inge  "to  refer  to  tbe  typewritten 
statement  of  his  evidence  on  tbe  preliminary 
trial  fw  the  purpose  of  refreshing  his  recol- 
lection, and  then  to  state  whether  or  not  the 
typewritten  statement  contained  word  for 
word  the  memoranda  ttiat  tbe  nurse  took 
down  as  made  by  Dickson,  and  whether  or 
not  he  remembered  what  Dickson  did  say  as 
to  whether  or  not  Mann  had  bis  pistol  out 
before  be  drew  bis."  Tbe  defendant  objected 
to  this  question  because  It  vraa  not  In  rebut- 
tal. The  court  overruled  tbe  objectlm,  and 
the  defendant  duly  aoepbeA,  The  witness 
answered  that  he  would  state  that  Dickson 
said  as  soon  as  Uann  saw  him  llann  started 
towards  him  drawing  his  pistol. 

During  the  examination  of  one  John  Hyde 
as  a  wltoess  he  testified  that  he  never  heard 
the  defendant  make  any  threat  agalnat  the 
deceased  within  two  w  three  montiu  prior 
to  the  difficulty.  Thereupon  the  sifllcltor  ast> 
ed  the  wltoess,  "Did  he  (the  defendant)  ever 
talk  with  you  atront  Dickson  T'  The  defend- 
ant objected  to  this  question,  because  It  call- 
ed for  incompetent  Irrelevant  and  Imma* 
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terlal  evidence.  The  court  oveiTuIed  the  ob- 
jection, and  the  defendant  duly  excepted. 
The  witness  answered,  "Yea,  be  has  spoke 
lo  me  about  Mr.  Dickson."  The  solicitor 
then  asked  the  witness  the  following  ques- 
tion, "Did  he  ever  say  anything  to  you  rel- 
ative to  the  fuss  they  had  In  the  custom 
bouseV"  Upon  the  defendant  objecting  to 
this  question  upon  the  same  ground,  the  so- 
licitor requested  the  court  to  be  permitted  to 
lead  the  witness.  In  answer  to  this  request, 
the  court  replied:  "I  will  let  you  lead  him. 
1  think  he  Is  an  unwilling  witness."  The 
defendant  reserved  an  exception  to  this  re- 
mark of  the  court,  which  was  made  In  the 
presence  of  the  jury. 

One  J.  J.  McAuley  was  examined  as  a 
witness  In  behalf  of  the  state,  and  testified 
that  he  had  seen  the  dtflBcuUy  between  the 
defendant  and  the  deceased,  and  also  testi- 
fied to  the  circumstances  of  the  difficulty. 
This  witness  testified  that  the  defendant,  aft> 
er  bis  pistol  was  knocked  out  of  his  hand, 
said  to  the  witness:  "Shoot,  you  coward;  I 
don't  believe  you  would  shoot  me."  The 
solicitor  then  asked  the  witness  the  follow- 
ing question:  "For  the  purpose  of  refresh- 
ing your  recollection,  I  will  ask  yon  If  on 
the  preliminary  examination  yon  did  not 
swear,  In  answer  to  the  question  of  Mr.  Rot>- 
Inson,  that  he  said,  'Shoot,  you  God  damn 
coward;  I  don't  believe  you  would  shoot*" 
The  defendant  objected  to  this  question,  t>e- 
canse  It  called  tor  irrelevant.  Illegal,  and  In- 
competent evidence.  Thereupon  the  court 
luBtmcted  the  witness  that  he  must  not  tes- 
tify as  to  whether  he  swore  to  that  fact  nih 
on  the  former  trial,  but  If  after  refreshing 
his  memory  he  could  now  remember  It  as  a 
fact  he  could  answer.  The  defendant  ex* 
cepted  to  the  ruling  of  the  court. 

Upon  the  lamination  of  George  Wolfe  as 
a  witness  for  the  state,  he  testified  that  he 
kuew  the  deceased  In  his  lifetime,  and  the 
defendant,  Mann;  that  alMUt  eight  days  be- 
fore tbe  shooting  at  Monroe  Park  he  bad  a 
conversation  with  Dickson  In  reference  to 
the  defendant  Mann  while  Dickson  was  eat- 
ing lunch.  The  defendant  then  asked  the 
witness  the  following  separate  questions: 
"Jnst  tell  the  jury  how  this  conversation 
came  up."  "Mr,  Wolfe,  state  to  the  jury 
what  Introduced  this  conversation,  bow  It 
was  started,  and  all  about  it."  "Who  start- 
ed that  conversation?"  To  each  of  these 
several  questions  the  state  s^rately  object- 
ed, upon  the  ground  that  tt  called  fw  irrele- 
vant and  Immaterial  evidence.  The  court 
sustained  each  of  such  objections,  and  to 
each  of  these  rulings  tbe  defendant  separate- 
ly excepted.  The  witness  then  testified  that 
Dickson  told  him  about  his  going  to  the 
custom  boose,  and  calling  Mann  to  account 
t€T  what  be  bad  stated  about  Dickson's 
wife. 

TTpon  the  examination  of  George  P.  Tnttle 
mm  a  witness  foy  the  defendant  be  was  asked 
tbe  foUowbag  qoestlona:  "Were  yon  mm' 


moned  aa  a  witness  f<^  tbe  state  or  for  ti  e 
defendant?"  "Were  you  summoned  here  in 
twhalf  of  tbe  defendant  or  by  some  one 
else?'  Tbe  state  objected  to  each  of  these 
questions,  tbe  court  sustained  each  of  such 
objections,  and  to  eacfa  of  these  rulings  the 
dtfendant  separately  excepted.  The  witness 
Tuttle  testified  to  the  circumstances  of  the 
difficulty  t>etween  the  defendant  and  tbe  de- 
ceased at  Monroe  Park,  and  stated  that  aft- 
er Mann  recovered  bis  pistol  be  demanded 
an  apology.  Thereupon  counsel  for  the  de- 
fendant asked  tbe  witness  the  following 
question:  "How  long  a  time  elapsed  be- 
tween demanding  the  apology  and  the  firing 
of  the  first  shot;  how  many  minutes?"  Tbe 
state  objected  to  this  question  upon  the 
ground  that  It  assumed  that  some  minutes 
elapsed.  Tbe  court  sustained  the  objection, 
and  tbe  defendant  duly  excepted.  Counsel 
then  asked,  "How  long  was  ItT"  and  the 
witness  answered,  "A  mlnnte  or  two,"  be 
thought 

Upon  tbe  examination  of  Chas.  B.  Mann, 
the  defendant  as  a  witness  tn  his  own  behalf, 
be  testified  that  be  was  23  years  old  on  the 
29tb  day  of  June,  1901,  that  he  was  6  feet 
lOH  Inches  t&M,  and  weighed  about  130 
pounds.  The  defendant  as  a  witness  wni 
asked  the  following  qnesttons:  "Was  your 
work  of  a  severe  nature,  or  was  it  clerical 
work?"  "Mr.  Mann,  I  win  ask  you  If  you 
did  any  outdoor  work,  or  was  your  work  en- 
tirely Indoors?"  "I  will  ask  you  If  your  vrork 
was  of  such  a  character  as  to  harden  your 
physical  condition  or  oflierwise?"  "Did  yoa 
take  any  outdoor  exercise  of  any  character  be- 
yond the  ordinary  walking  to  and  fro  incident 
to  your  business?"  The  state  objected  to  each 
of  these  questions  upon  tbe  ground  that  they 
called  for  irrelevant,  immaterial,  and  Illegal 
evidence.  The  court  sustained  e&iA  of  the  ob- 
jections, and  to  each  of  these  rulings  the  de- 
fendant duly  excepted.  Counsel  for  tbe  de- 
fendant then  asked  the  defendant  the  follow- 
ing questions:  "How  long  had  you  lived  In 
Mobile  at  tiie  time  of  tbe  killing?"  "Where 
did  you  live  before  yon  came  to  Mobile?" 
"How  long  after  you  came  to  Mobile  was  It 
that  you  met  Mr.  Dickson?"  "At  what  place 
In  Mobile  were  you  married?"  The  state  ob- 
jected to  each  of  these  questions  upon  the 
ground  that  It  called  for  Illegal  and  Irrelevant 
evidence,  the  court  sustained  each  of  the  ob- 
jections, and  the  defendant  separately  except- 
ed to  each  of  sncb  rulings.  Tbe  defendant  tes- 
tified that  during  the  few  months  be  lived 
In  Mobile  he  heard  a  great  many  remnrKs 
derrgatory  of  bis  character.  Thereupon  coun- 
sel for  defendant  asked  bim  the  following 
questions:  "In  consequence  of  that  did  yon 
say  anything  to  your  wife  about  going  with 
Dickson  and  bis  wife,  or  stnyini;  away  from 
them,  or  anything  of  that  character?"  "Did 
you  or  not  on  that  account  raise  any  objection 
to  your  wife  going  with  Dickson  and  his 
wife?"  Tbe  state  objected  to  each  of  these 
Qoeetfcmi,  the  court  anstalned  the  objection. 
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and  the  d^iendant  dulr  eKoepAed.  Tlue  de- 
feadant  tbeu  testiOMl  tbat  did  undertake 
to  ^c«r£nt  bis  i7t£e  txma  goiac  yriih  XMduon 
and  ills  wife,  aod  tbu  tetdfled  to  the  diffi- 
culty between  JDloluaoB  and  Dim  in  tbe  defmd- 
ant's  office  at  tfae  custom  house.  After  the 
defendant  haa  testified  that  wiiem  he  called 
tipoo  bia  tiiead  Xuttle,  and  aslced  htan  to  come 
over  to  his  table,  that  tlie  remark,  "Lend  me 
a  dollar,"  was  then  made,  aad  it  seemed  to 
him  tint  it  was  In  a  tarcaatlc  tone,  dearly 
inBisuaHag  that  be  -oatted  Tnttle  to  bsiirow  a 
dollar  from  him,  and  tluU  he  tbea  got  up  and 
•shed,  "Who  nade  that  renack?"  the  seUeltor 
lb«R  asked  the  4ef«idant  tbe  foUowlag  •qiies- 
tfon:  "TUB  party  merely  aald,  'Lend  me  a 
dollar.'  and  why  ahcaild  yoa  have  ttmigbt  that 
thiB  remarlE  was  loteaded  for  you?"  Tbe  de- 
fendant ehjeetod  to  thl«  qaeetlpn  ntxm  the 
ground  ttwt  it  called  for  Ireetovant,  iimual^e- 
flal,  and  Incempeteut  evidence,  and  for  the 
uncommnBlcated  tbotvhts  of  the  wltneaa.  The 
court  overruled  the  objection,  and  the  defaad- 
aat  duty  accepted.  The  wltuess  ans^evad.  that 
tbe  remark  iras  made  aher  the  seoead  ne^oest 
for  Tattle  fe  eome  ovm,  aud,  Inaamv^  ae  It 
cnioe  from  the  diction  where  Xuttle  waa  flit- 
ting, he  nnturaliy  comduded  auoh  waa  tbe  mo- 
tive ACter  the  defwdant  had  detailed  the  dr- 
camatanees  ef  the  ahootUw,  ud  Itad  stated 
that  IMckaen  b^gan  to  shove  HIM  and  ad- 
vAoee  oa  the  di^dant,  and  t^iat  he  (the  de- 
feadaat)  then  Detraeted.  and  want  iMck  to 
wbese  the  9iaM  was  alapped  fron  hl«  band 
and  picked  It  up,  the  selietter  asked  the  <de- 
fendost  tfa«  foltowlng  ^ueatloa:  "Didn't  you 
go  over  there  with  the  purpose  1b  your  mind 
of  getting  ami  pistol,  and  g»lBg  twck  and  mak- 
ing Dickson  Bpoiaglu?"  The  deCesidaat  «b- 
Jected  to  tbt«  <iue6tlea,  upon  tbe  ground  tbat 
it  called  for  irrelevant  aad  bnmaherlel  «vl- 
d«ioe,  and  4uly  excepted  to  tbe  court  «Ter- 
ruling  his  metloa.  The  iFitnecs  auewered  tbat 
he  went  over  there  to  get  bis  pistol  to  put  Win- 
BtU  oa  an  equai  CoatlDg  witli  the  deoeaatd, 
and  that  be  wanted  him  to  apdtogbe.  Oa  ttie 
redirect  examtoatlen  of  tbe  deflendaat  aa  a 
viitnetf  he  waa  asked  by  his  oMUBftl  the  fol- 
lowing questions:  "Was  there  or  did  yea  see 
any  reaaoaable  raetbod  of  escape  areund  that 
ladies'  paTilion,  without  expaHing  yowself  to 
great  dnuger,  taking  all  of  tbe  BurrouBdlng 
JcircmBStaacea  Into  conalderation?"  "As  a 
matter  of  fact  was  or  iwt  there  any  safe  meth- 
od by  which  you  could  retreat  without  ex- 
posing yourself  to  being  ahot  at  by  Dickson?" 
"Ooiild  you  under  the  exlsttng  facte,  beltertig, 
aa  you  say  you  did,  that  he  was  armed,  have 
escaped  without  increasing  your  danger?" 
"Had  you  or  net  at  tltat  time  ethaasted  every 
avenue  of  escape?"  "How  far  altogether  bad 
you  retreated  at  that  time?"  "Did  you  then 
think  or  believe  that  DIcltson  was  to  a  position 
to  shoot  you  unless  you  bad  a  plstd?"  Tbe 
Btate  objected  to  each  of  tbeBo  questiona,  the 
conrt  fiustalned  each  of  the  objections,  and  to 
each  ot  ttaese  ttiltngs  the  defendant  separately 


cmepled.  The  oonnael  for  tbe  dtfcadoat  tbea 
awfced  him  the  foUowlng  queation:  "When. 
fan  pitted  up  your  pMid  off  the  groand,  and 
moved  arvund  that  way.  had  tbat  fUfflcidty 
ended  or  waa  it  etUi  etntlnuiag?"  'Hie  etate 
objected  to  this  question,  tbe  court  sustained 
the  objection,  and  to  this  rultog  the  defendant 
duly  exoepted.  In  ret>uttal  the  state,  against 
the  objection  and  exoeptloai  of  tbe  defeDdani. 
cSeaed.  in  evideace  tbe  diagram  of  the  dcfend- 
anf«  offloe,  wUeb  was  made  ^  tbe  dnfaidant 
wbSe  «ci  tlK  stand. 

Hon.  W.  6.  Anderam  testtfed  In  nebuttal 
that  he  heard  the  caae  on  Imheas  cocvm.  and 
tbat  Hx  defeadent  beatified  upon  that  lieartag 
freely  and  voluntarily,  -wtthoot  throats  or  io- 
dticement  The  Mlldtor  ttien  asked.  "What 
did  Mr.  3&itm  aay  that  be  aieant  by  ^t  state- 
ment  wlieii  lie  tdIA  Diekson  to  get  down  on 
bis  knees  and  ivologiie?"  TSte  deflendant  ob- 
jected to  this  questfoit  because  bd  aoAcient 
predicate  bad  been  la  Si  tberoof,  and  because 
it  is  hretevant,  tBunaterlal,  taoonpetent,  and 
lUegal,  and  because  It  la  not  Id  rebuttal.  Thp 
oourt  ovemiled  the  objection,  and  tlie  deteid- 
ant  ezoepted.  The  wltBeaa  answered:  **He 
wanted  bim  to  apoloci^o.  He  said  be  refem**! 
to  the  iosnltB  be  bad  given  him  in  hiR  ofli'v 
at  the  cnatem  hmiae,  to  the  insnlting  Jansosire 
be  had  apptled  to  him  to  a  ne^,  and  to  tii*.- 
insulta  be  bad  given  bte  at  Manroe  Park. 
In  backing  talta  back  with  bis  pistol"  Tl:e 
defiendaot  mernd  to  rule  eat  tbe  teatimonr  on 
the  groand  staiied  fai  tbe  otOectlon  to  the  ques- 
Mon,  tbe  court  owruled  the  motion,  and  the 
'deflmdaBt  exoqpted.  %he  eolltAer  then  m^od 
the  wltoew:  "JFndg^  In  rellcmce  to  tiie  iriioDt- 
ing.  wkDt  4iA  he  say,  U  anytbing.  about  bow 
nMLqy  lAote  he  fired,  and  whether  or  not  tbey 
were  mU  fired  at  Dlcksea,  or  vbetbv  or  nnt 
some  of  them  were  Sred  Into  tbe  afr,  and,  if 
60k  bts  reasooB  to  doln*;  bbnt?"  The  defcnd- 
ent  objected  to  the  qoesHoa  on  the  grcraads 
Btajted  in  tbe  lest  obi^tton.  'IIk  eonrt  over- 
ruled l^c  obieetion,  and  the  defendant  «3cc^>t- 
ed.  The  witaees  answaed:  "I  don't  rCTmn- 
ber  distinctly  how  Eoaoy  ttiaea  he  aald  be  flre<l, 
but  I  do  xemetnbeor  be  aaU  aa  he  wm  sotng 
down  be  ftred  a  sbot  to  tbe  air,  «r  made  nn 
effort  t9  empAar  big  pidinl,  «o  as  to  keep  IHck- 
«on  fBOK  getting  tt.  That  he  tried  to  empty 
bte  pistol  by  flrlag  it  «ff."  The  state  therenp- 
OQ  closed  tbe  eaa^  and  oound  pnoeeded  with 
tlie  Qrrgument  of  tbe  easa 

During  the  course  of  tbe  argument  tlie 
•elldtar  aald:  "Maan  taas  denied  that  IHck- 
son  said  at  the  custom  beuse  tbat  be  did  not 
want  Mann  to  marry  bda  slater  on  account  of 
their  short  acqnalntanee,  and  becanae  of  hi? 
reputation  for  drbife±)g.*'  T^e  defendant  ol>- 
jectsd  to  the  arginncnt  beeaKe  ttefe  was  no 
evidence  apon  whleb  to  base  fbe  saaoe.  Tlie 
court  said  that  the  qneaHoa  bad  been  aakcd  the 
witnecB  Mann,  tbat  he  bad  replied  in  tne  nega- 
tive, and  that  the  solicitor  had  tbe  right  to 
make  tbe  argument.  Tbe  deCndant  ocepted 
to  the  ruling  of  tbe  court 
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TkA  d^eadaait  veaoeataX  the  court  to  give 
to  tbe  iui7  tbe  foUowing  written  chaigei.  aAd 
separately  excepted  to  tb«  covrt'B  reCiwU  to 
Slve  web  of  them  as  aeked: 

'*(8)  Xba  lav  gives  to  every  one  tbe  right 
to  klU  iB  selMefense,  In  every  case  whore  tbe 
one  who  does  the  killing  Is  not  at  tault  In 
briqgbv  abant  the  fatal  diakniUy;  and  it  you 
Aad  flrom  the  evldeaee  tai  this  ease  that  Charles 
UaoB  was  aot  at  Isiidt  ta  telnging  about 
ttie  diOksHlty  with  DIckso*.  a«d  further  find 
tbat  he  pretnUy  beUewd  that  It  waa  asces- 
Mry  to  ibeot  Pldueo  In  <Bder  to  pmtect  his 
own  Uf e,  tbea  H  Is  jioir  duty  to  acqidt  Charles 
Mnnn." 

"C16)  The  jilaea  when  the  killing  oocnnadt 
and  the  Caet  that  womm  aad  ctalldrea  wwe 
uear  hy,  cranot  and  must  not  he  oontidered 
by  yon  at  aU.  AH  yon  can  coarider  are  the. 
clrcuttiBUiaoes  oC  the  kIlll^e,  iost  as  those  ctav 
•cumataaoes  have  been  related  by  wltneasea, 
And  U  tbe  Btatemeats  of  those  cbKnuaatanoes 
liave  kCt  year  mtnda  In  coafualou  and  doubt, 
ao  that  yon  cannot  say  to  a  moral  certainty 
who  provoked  the  difficulty  and  whether  the 
(lefeudant  shot  In  «eU-d^ense  when  he  killed 
tbe  deceased,  then  It  la  your  duty  to  give  the 
dolendaut  the  benefit  of  your  confusion  and 
d«nibt,  and  aofult  hhn. 

"illy  XCt^  after  walgbUtg  all  ^e  evidence,  you 
CUB.  aay  hejmad  a  nasonable  doabt  which 
tn  the  heavier,  that  tm  the  state  or  that  for  the 
defendsatf  tben  It  Is  yonr  duty  to  acgntt  the 
defead«4it 

"(1^  It  ttie  evideacc  for  the  state  shows 
that  the  defendant  la  guUty.  but  the  evidence 
for  the  defendant  shows  equally  that  be  Is 
not  .gnlUy,  and  yoa  so  And,  this  would  leave 
.your  winds  in  equipoise,  and  It  wotdd  be 
your  duty  to  aoQuK  the  defendant." 

"^Se^  The  oourt  charges  tbe  jury  that  a 
probability  «(  1^  defendant's  Innocence  Is  a 
Just  fousdatioB  for  a  xeasooable  donbt  of  bis 
sullt,  and  therefore  for  his  acquittal;  and  if 
from  all  the  «vldence  In  this  case  the?  be- 
lieve tbe  deCendaaf  a  account  of  this  ttans- 
■actisn  is  tbe  correct  «se,  ami  that  his  coa- 
duot  «t  this  abooting  measured  up  to  the 
standard  of  self-defense  which  the  law  re- 
■<l«ins,  U  la  the  4uty  of  Om  Jury  to  acquit 
biflo." 

"(29)  It  is  not  necesaaxr  that  there  should 
be  aetual  danger  of  death  of  great  bodily 
harm  ta  order  to  Justify  the  taking  of  bn- 
sosa  life;  bat  If  the  ivay  ase  satiafled  from 
the  evMoice  In  the  case  that  tlw  drcumataa- 
cea  attending  tbe  firing  of  tbe  fatal  ahot 
were  such  as  to  impress  Uw  d&fmdant  with 
the  reaaonhUe  beli^  that  at  the  time  of  the 
flifng  of  said  ahot  It  waa  necessary  In  ordur 
to  prevant  death  or  great  bodily  harm  to  bis 
pnson,  then  tbe  Jury  must  acquit  the  defend- 
ant, wdess  they  furthw  believe  that  the  de- 
fendant waa  not  free  from  fault  la  bringing 
oa  the  difficulty. 

"i3D)  I  charge  yon  that  If  previous  threats 
•of  the  deceased  had  been  communicated  to 


the  defendant  nA  If  tben  fhreata,  In  con- 
nectioa  with  the  actul  -ceaduct  of  tihe  de- 
ceased at  the  tlnae  of  the  shooting,  geawated 
In  the  mind  of  defendant  a  reasonable  belief 
that  he  was  hi  danger  of  death  or  of  serious 
bodily  hann,  tben  the  defendant  had  the 
right  to  act  upon  these  appearances,  provid- 
ing be  waa  not  the  aggressor  In  the  diffi- 
culty." 

'Hfl8>  The  Jury  alone  are  to  determine  the 
credibility  of  witnesses  and  the  weight  to 
wbicb  their  testimony  is  entitled.  In  pass, 
ing  upon  the  truth  or  falsity  of  the  wHnesa' 
testimony,  the  Jury  may  w^h  It  In  the  light 
of  human  nature  and  afCaks.  If  af tw  ap]^ 
Ing  the  test  of  resaon  and  probabill^,  and 
considering  aU  the  toatlmony  In  tbe  case,  the 
Jury  are  of  the  opinioB  from  the  evidence 
tbat  tbe  defendant  acted  In  aalf-defense  as 
defined  by  law.  It  is  tbe  duty  of  tbe  Jury  to 
find  him  not  guilty." 

"138}  Unless  the  Jury  are  so  convinced  by 
tbe  evidence  of  tbe  defendant's  guilt  tbat 
they  would  each  venture  to  act  upon  tbat 
decldon  In  matters  of  the  highest  concern 
and  importance  to  hia  own  Interest,  they 
mast  acquit  him." 

"(41)  The  defendant  is  authorized  under 
the  statute  to  testify  In  bis  own  behsilf,  and 
the. Jury  have  the  right  to  give  full  credit  to 
his  own  statements.  If  in  this  case  tbe  tes- 
timony of  the  defendant  Is  «uffl«lent  to  r^se 
a  reasonable- doubt  la  tbe  mtoda  of  the  Jury 
as  to  whether  or  not  he  acted  la  salf-dQCaase 
as  charged  q^on  by  the  court.  It  Is  the  duty 
of  the  Jiury  to  aoqult  him." 

"(4G)  I  charge  yon  that  you  lAovdd  not  hes- 
itate to  acquit  the  defendant  If  you  find  that 
the  ovidenoe  for  the  state  Is  probaUy  no 
stronger  than  the  evidenee  for  the  defendant. 

"(47)  I  charge  you  that  you  should  not 
hesitate  to  acquit  the  defendant  tf  yon  And 
tbat  the  evidence  of  the  d^eodant  Is  proba- 
bly as  strong  aa  the  erldenoe  for  tin  state." 

"(51)  The  court  charges  the  Jury  that  one 
Is  Justified  In  taking  the  life  of  another  If  at 
the  time  there  reasonaldy  appeared  to  be 
present,  buiiendlng,  Imperious  necessity  so  to 
do,  provided  he  Is  free  from  fault  In  brlngli« 
on  the  difficulty.  W  I'  from  all  the  evl- 
denoe  In  this  case  yon  find  that  tbe  defeodant 
Is  not  guUty,  i^vlded  be  did  not  know  tbat 
Dickson  was  xmarmed,  then  yon  must  acquit 
the  defendant  it  you  find  tbat  Dickson  waa 
pow«:f ul  enough  to  have  dene  the  defendant 
aeriona  bodily  harm  with  his  bands  or  fists, 
and  that  the  defendant  knew  bis  power,  (b) 
I  chaise  y«u,  gentlemen  of  the  Jury.  If  you 
believe  from  ttas  evidence  in  this  case  that 
David  Dickson  was  powerful  enough  to  have 
Inflloted  serious  bodily  harm  upon  the  de- 
fendiint  with  his  hands  or  fists,  and  that  tbe 
defendant  knew  that  fact,  and  further  find 
that  the  defendant  was  free  from  fault  In 
bringing  on  the  difficulty,  and  that  be  waa 
convinced  by  reasonable  circumstances  thnc 
David  Dickson  tben  and  there  Intended  to  do 
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him  8RrIon>  bodllr  harm,  then  yon  mast  find 
tbe  defendant  not  gaOty,  eren  though  he  may 
have  known  that  Dickson  was  not  ai'med." 

McAlplne    &    Roblnsoa,    for  appellant. 
Ghas.  6.  Browb,  Atty.  Gen.,  for  tbe  State. 

McCLELLAK,  a  J.  It  was  within  the  im- 
rerlsable  discretion  of  the  city  court  to  allow 
the  solicitor  to  Interrogate  the  venl reman 
George  Stewart  aa  shown  by  tbe  record. 

It  is  difficult  to  concelTe  upon  what  ground 
an  objection  to  the  opening  statement  of  the 
solicitor,  as  to  what  he  expects  tbe  evidence 
will  show,  can  be  predicated.  Issue  cannot 
be  taken  upon  the  existence  of  his  expecta- 
tions In  that  regard.  It  cannot  be  asserted 
in  any  way  that  we  know  of  either  ttiat  he 
does  not  expect  this  or  that  testimony  to  be 
fcnUicombig,  or  that,  thoogb  be  believes  tbls 
or  that  testimony  to  be  in  existence,  be  does 
not  expect  the  conrt  wiU  receive  it  in  evi- 
dence. He  Is  not  confined  to  foresliadowing 
testimony  which  he  knows  tbe  court  will 
receive,  for  he  cannot  thus  forestall  or  be 
required  to  anticipate  the  court's  Judgment, 
hut  he  may  in  this  way  state  to  the  jury 
the  case  as  be  [ffopostt  and  expects  to  pre- 
sent it  to  them  on  the  evidence.  At  most, 
these  pr^iminary  statements,  when  resorted 
to  In  our  practlce,-~and  whether  resorted  to 
to  at  all  or  not  in  any  case  is  within  the 
electlcm  of  counsel,— are  tentative,  and  In- 
tended to  give  the  jury  a  genra«l  grasp  at  the 
case,  that  they  may  be  the  better  aUe  to  un- 
derstand and  apply  the  facte  as  tbey  are  de- 
veloped In  the  course  of  the  trial,  and  they 
constitute  no  evidence  of  the  facte  nor  In  any 
sense  take  the  place  of  evidence.  That  part 
of  the  statfflnent  of  the  solicitor  in  this  case 
to  which  objection  was  made,  moreover, 
woubl  be  imobjectionable  even  were  it  con- 
ceded that  such  statemente  are  open  to  chal- 
lenge in  this  way.  The  facte  which  the  so- 
licitor stated  be  expected  to  irove  were  In 
rebuttal  of  tbe  line  of  defense  aet  forth  In  the 
preliminary  statement  ot  defendants  coun- 
sel, and  evidence  of  them  was  actnally  and 
properly  received  on  the  trial.  The  court 
committed  no  error  In  declining  to  "rule  out" 
the  solicitor's  statement,  which  the  judge 
did  in  terms,  but  at  tbe  same  time  said  that 
he  would  instruct  the  jury  to  "pay  no  atten- 
tion to  statemente  of  connsel."  It  Is  proper 
to  remark  that  this  declaration  was  too  fa- 
vorable to  defendant.  The  presidhig  judge 
doubtlras  Intended  to  Instruct  tbe  jury  to  pay  | 
no  attention  to  the  statementa  as  evldraicc; 
for,  of  course^  It  was  their  duty  to  be  atten-  i 
tlve  to  these  statementa  as  statemente  of  j 
counsd  going  to  show  wbat  they  expected  I 
the  evidence  to  be.  j 

There  is  no  merit  in  the  exception  reserved  . 
on  the  redirect  examination  of  the  witness  ; 
Inge,  The  only  objection  to  the  question  was  ; 
that  the  evidence  called  for  was  not  ta  rebut- 
tal. This  objection— as  also  that  the  question  ! 


was  leading  wblch  Is  urged  In  argument,  but 
not  made  at  the  time— was  addressed  to  the 
discretion  of  the  teial  court. 

The  witness  Hyde,  the  trial  court  thought 
—and  doubtless  correctly,— was  an  unwilling 
witness.  Tbe  Judge  was  well  wltiUn  tbe 
range  of  his  discretion,  thertfor^  tu  aUowlng 
the  solicitor  to  lead  him;  and  of  course  tbe 
judge  had  the  rlgbt  to  state  the  ground  upon 
which  he  allowed  leading  questions  to  be  pro- 
pounded to  him,  vis.,  that  in  bis  opinion  the 
witness  was  an  unwilling  witness.  AU  the 
questions  asked  this  wltoess  relative  to  a  for- 
mer trouble  between  the  defendant  and  th-? 
deceased  seem  to  have  beoi  necessary  to  get 
out  of  him  what  the  former  had  said  In  tbe 
nature  of  tbreata  against  the  latter. 

We  are  unable  to  see  that  the  court  erred 
in  allowing  the  solicitor  to  ask  tbe  witness 
McAuIey  solely  for  the  purpose  of  refreshing 
the  latter'0  memory  whether  be  had  not  testi- 
fied to  certain  facte  on  tbe  preliminary  trial 
of  the  defendant.  This  is  a  recognised  and 
often  resorted  to  mode  of  refreshing  tbe 
memory  of  witnesses. 

It  Is  entirely  clear  from  tbe  bUl  of  vseejt- 
Hem  that  the  defense  drew  from  the  witness 
Wolfe  every  fact  within  his  knowledge  hav- 
ing any  pertinent  and  legal  bearing  on  the 
case;  and  It  is  of  no  conseqdence  that  the 
court  did  not  aUow  him  to  answer  queatlons 
as  to  how  a  certain  conversation  between  him 
and  Dicks<»i,  the  deceased,  '^me  up,"  "what 
introduced  this  omversation,"  etc.,  or  to  tes- 
tify that  Dickson  told  hhn  that  It  was  a  mis- 
take about  Mann's  shooting  his  (aCann's) 
wife,  etc. 

It  has  been  decided  several  times  recently 
by  this  conrt  that  the  failure  of  a  party  to 
Introduce  a  witness  afTords  no  ground  for 
any  argument  or  Inference  uirfavorable  to 
such  party,  and  tbe  fact  that  the  witness  has 
been  subpoenaed  by  that  party  and  ia  In  at- 
tendance can  make  no  difference  in  tills  con- 
nection. Hence  ft  was  wholly  immaterial  In 
tills  case  whether  the  witness  Tnttle,  who 
was  In  attendance  bat  who  was  not  Intro- 
duced by  the  state,  had  been  subpoenaed  for 
the  prosecution  or  not. 

It  will  suffice  to  say  hi  approval  of  the 
court's  action  upon  tbe  question  to  tbe  wit- 
ness Tuttle,  "How  Imig  a  time  elapsed  be* 
tween  tbe  demanding  of  an  apolc^  and  tbe 
firli^  of  tbe  first  shot,— how  many  minntes?" 
that  it  assumes  that  minutes  elapsed,  whoi 
It  ia  probable  on  the  whole  evidence  that  less 
than  one  minute  elapsed. 

There  vras  abundant  evidence  In  tbe  case 
going  to  show  that  Dickson  was  a  strong, 
powerful  man  physically,  and  that  Mann  wits 
weak  and  delicate,  and  this  was  not  ques- 
tioned. There  was,  therefore,  neltber  occa- 
ston  Dor  excuse  for  going  into  an  Inquiry  aa 
to  how  it  came  to  pass  that  Mann  was  not 
robust  and  strenuous;  as,  for  instance,  that 
be  had  led  a  sedentary  life,  that  he  had  not 
taken  much  outdoor  exercise^  that  liia  vocfc 
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was  not  such  as  to  harden  bis  muscles,  tbat 
he  bad  lung  trouble,  etc. 

The  length  of  time  Mann  had  lived  In  Mo- 
bile, the  place  of  his  residence  before  he  came 
to  Mobile,  the  length  of  time  which  elapsed 
after  he  came  to  Mobile  before  he  met  Dick- 
eon,  and  the  place  of  his  marriage  in  Mobile, 
were  facts  of  no  pertinency  to  any  Issue  In 
the  case.  The  same  Is  true  in  respect  of 
the  proposed  testimony  of  Mann  that  In  con- 
sequence of  remarks  derogatory  of  his  cliar- 
acter  having  come  to  him,  he  said  something 
to  his  wife  "about  going  with  Dickson  and 
his  wife,  or  staying  away  from  them,  or 
something  of  that  character,"  etc.;  but  all 
this  was  brought  out  in  the  further  examina- 
tion of  the  defendant  as  a  witness  In  his  own 
behalf. 

The  questions  by  the  solicitor  to  the  de- 
fendant as  a  witness  on  cross-examination  as 
to  why  be  thought  the  remark,  "Lend  me  a 
dollar,"  was  addressed  to  him,  and  whether 
be  did  not  go  for  his  pistol  with  the  purpose 
of  getting  it  and  coming  back  and  making 
Dickson  apologize,  etc.,  were  proper  under 
repeated  decisions  of  this  court 

It  was  not  for  the  defendant  to  testify  to 
Lis  opinion  or  conclusion  that  there  was  no 
"reasonable  method  of  escape  without  ex- 
posing himsdf  to  great  danger,  taking  all  the 
surrounding  circumstances  into  considera- 
tion"; that  as  "matter  of  fact  there  was  not 
any  safe  method  by  which  he  could  have  re- 
treated without  exposing  himself  to  being 
sbot  at  by  Dickson";  "that  under  existing 
facta,  believing,  as  he  bad  said  he  did  be- 
lieve, that  Dickson  was  armed,  he  could  not 
bare  escaped  without  increasing  bis  danger"; 
and  that  "if  he  had  turned  his  back  Dickson 
would  have  had  an  opportunity  to  shoot  him." 
These  were  fssues  to  be  tried  by  the  Jury, 
and  not  for  the  determination  of  the  defend- 
ant for  them.  It  was  their  province,  and  not 
bis  as  a  witness,  to  draw  condnsloni  from 
the  facts  in  this  connection. 

The  distance  that  Mann  had  "retreated" 
had  been  testified  to  several  times  by  him, 
and  there  was  neither  injury  nor  error  in 
the  ruling  of  the  court  on  the  question,  "How 
far  altogether  had  you  retreated  at  that 
time?"  asked  the  defendant  on  the  redirect 
examination  of  him  as  a  witness,  if.  Indeed, 
the  court  made  any  ruling  upon  It 

The  question,  "When  you  picked  up  your 
pistol  oft  the  ground  and  moved  around  that 
way,  bad  that  difficulty  ended,  or  was  It- 
still  continuing?"  called  for  an  opinion  or 
conclusion  of  the  witness  Mann,  and  was 
properly  disallowed.  He  immediately  after 
stated  the  focta  In  this  connection,  or  what 
•he  testified  to  be  tbe  facta. 

The  testimony  of  the  witness  W.  S.  Ander- 
son to  the  effect  tliat  Mann,  the  defendant 
bad  testified  on  his  preliminary  trial  that 
when  he  (defendant),  Just  before  the  shooting, 
demanded  of  Dickson  that  be  apologize  to 
Um,  the  apology  requked  was  for  the  "In- 
82SO.— 45V4 


suits  Dickson  had  given  bim  In  his  office  at 
the  custom  house,  for  the  Insulting  language 
Dickson  bad  applied  to  him  In  speaking  to  a 
negro,  and  for  the  Insults  Dickson  had  given 
bim  at  Monroe  Park  in  backing  him  witb 
a  pistol,"  tended  to  show  malice,  premedita- 
tion, and  formed  design  on  the  part  of  -the 
defendant,  fault  in  following  up  the  difficulty 
at  Monroe  Park,  and  that  he  shot  Dickson, 
not  in  self-defense,  but  in  redrws  of  these 
Insults,  for  which  Dickson  failed  to  apologize 
on  his  demand,  and  was  therefore  admissible. 
If  It  had  not  been  in  rebuttal,  it  would  have 
been  none  the  less  within  the  discretion  of 
the  court  to  receive  it;  but  it  was  in  rebuttal 
of  that  tendency  of  defendant's  own  testi- 
mony to  show  that  In  making  the  demand  for 
an  apology  he  had  reference  to  the  insult 
which  Dickson  had  on  that  occasion  put  on 
him,  and  not  previous  ones. 

The  further  testimony  of  this  witness  as 
to  what  Mann  bad  tesUfled  on  the  prelimi- 
nary hearing  as  to  his  making  an  effort  to 
empty  his  pistol  in  the  air  to  keep  Dickson 
from  using  the  weapon  on  him  went  in  rebut- 
tal of  Mann's  testimony  on  this  trial,  and  the 
theory  of  the  defense,  that  he  acted  all  along 
on  the  belief  that  Dickson  had  a  pistol,  and 
to  support  the  theory  of  the  prosecution  that 
at  the  time  of  the  fatal  sbot  Mann  knew  that 
Dickson  was  unarmed,  and  for  these  pur- 
poses was  competent 

It  is  not  conceivable  that  the  Introduction 
In  evidence  by  the  state  of  the  diagram  of 
bis  office  at  the  custom  bouse  made  by  de- 
fendant while  he  was  being  examined  as  a 
witness  could  have  prejudiced  the  defendant; 
and,  whether  It  did  or  not  the  diagram  was 
In  the  nature  of  an  admission  freely  made  by 
him,  and  competent  evidence  on  the  trial. 

The  defendant  as  a  witness  had  denied,  in 
effect,  "that  Dickson  said  at  the  custom 
bouse  that  he  did  not  want  Mann  to  marry 
his  sister  on  account  of  their  short  acquaint- 
ance, and  because  of  his  reputation  for  drink- 
ing," and  there  could  be  no  legal  objection 
to  the  solicitor  stating  to  the  Jury  the  fact  of 
such  denial. 

To  charge  a  Jury  that  a  man  has  the  right 
to  kill  in  self-defense,  without  Instructing 
them  as  to  the  constituents  of  self-defense,  Is 
to  submit  to  them  a  question  of  law,  and 
such  a  chaise  should  not  be  given.  This  was 
ruled  in  MlUer  v.  State,  107  Ala.  40,  19  South. 
87,  and  has  been  often  reaffirmed.  Charges 
S,  16,  26,  88,  and  41,  refused  to  the  defend- 
ant, each  had  this  Infirmity. 

Charge  8  was  bad  for  the  further  reason 
that  it  would  have  authorized  an  acquittal  on 
the  ground  of  self-defense  though  the  Jury 
might  have  found  tbat  Mann  could  have  re- 
treated without  Increasing  his  peril,  or  even 
Id  absolute  safety;  and  upon  the  yet  further 
consideration,  apart  from  others,  tbat  a  prob- 
able belief  that  a  necessity  to  kill  exists  is 
not  sufficient.  The  actor  must  believe  that 
the  danger  Is  imminent  and  actual  to  life  or 
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member,  audi  the  Caoti  nnt  b»  wcfc  as  loi- 
XHurt  tJnt  BBcb  daacer  Is  Beal,  tlwt  It  moft 
be  real,  or  U  must  feasonablr  appear  an. 

CSiaxae  16  Is  bad  for  the  ^HStber  reasons 
that  its  flnt  smteMc  la  an  axgument;  that 
It  is  ffil^eoding  Id  confining  the  Jury  to  the 
<:lzciimetaace8  of  the  kllUng  when  there  was 
•eriaeaee  of  a  pzeiftous  fUfficnlty  end  ot  aate- 
<edeat  thraats;  ttiat  It  pretainits  tbe  doc- 
tilne  (rf  tetxwti  that  It  E«4ulre>  an  aeqnlttal 
unless  thft  jury  abonld  beUere  to  a  moral 
•oataiat^  ilmX  the  delmdant  pramkcd  the 
difficulty  vhea  tiwra  was  abwiCuat  jwtlfiea- 
tloda  £er  a  TenUct  «£  ctUlty  Trhcthar  be  pro- 
TOkol  the  difflcaUy  m  not.  aad  perhaps  tar 
«th«r  leasona. 

Charge  26  has  at  leaat  om  taiflnnity  et^ 
Hum  that  oamoBon  to  it  end  charges  8,  Mt, 
as.  aad  41:  Tbe  dctendaat  was  by  no  msana 
entitled  to  an  ac«ttUita4  oa  bis  wm  *^acoowit 
«f  the  tranaactloB." 

Cbarge  K9  pretennlts  all  reCerenoe  to  tbe 
4uty  <tf  oetnat  where  rvtraat  will  not  la- 
«reaae  the  perU,  as  daw  also  cbarga  <0. 

Charge  58  la  ia  the  language  «£  a  charge 
that  was  at  one  time  approved  iigr  this  court, 
but  tiuit  ^eoialao  bus  been  departed  trom, 
and  ctaavgea  ta  tbU  laogaasa  bar*  recent^ 
been  WTeral  tinm  held  bad. 

-Charge  41  ma  open  to  the  CuBtber  -objec- 
tion that  it  antboEitaeA  am  aequUtal  ma  a  rea- 
sonable doubt  ffligendered  bff  tbe  testlnioatr 
<a  tbe  dtfcndfwt,  when  awih  doubt  may  iuye 
been  entirely  allayed  and  removed  by  the 
othw  evidaioe  la  the  eaae.  Mereftm,  tbe 
«b8i^  la  in  its  flnt  pvopealtloa  a  oaece  Mca- 
ment. 

Ch&Tsm  17  and  IB  wen  impoHy  refnacd. 
The  Jwy  was  under  no  duty  to  wei0b  tiM  eirl- 
<lexm  for  the  stato  and  flor  tba  defense  aeiia- 
eati^,  and  then  tbe  one  against  Ae  other, 
and  find  which  was  **tbe  beavleE,"  nor  to 
eenslder  tbe  evldeaee  lor  tbe  state  aeparate- 
ly;  aoA.  fladtog  that  It  showed  tbe  dstendant 
SiMty,  ttien  to  osfisldcr  the  arldniDe  for  the 
dMeose  Bcpamtdy;  and.  bKllQg  tiiat  it  equal- 
ly shewed  the  detendant  not  guilty.  t«  awiult 
him;  but  their  whole  duty  was  to  eoaidder  all 
the  erMeaot  betore  thoai.  and  upw  it  to  aay 
whether  or  mot  the  dofcmUnt  was  gnUty  be- 
jroad  a  reeooBable  danbt.  Tbe  effect  of  those 
charges  wvmld  have  been  only  to  talect  coa- 
fusbig  and  la^iraper  h»uea  Into  tiie  case. 
€bai^  46  and  47  are  of  the  same  chamcter; 
and  tb^,  as  wi^  as  17  and  iS,  when  Tefemd 
to  the  erldcttcc.  are  «ieh  bad  upon  the  fut^ 
ther  coDSIderaticm  that  wbatorer  In  a  aenae 
may  bare  been  the  beftloess  or  stnusOi  of 
the  evidence  "for  tbe  defendamr  or  "of  tbe 
•defendant,"  and  however  theroaghly  the  iary 
might  have  been  convinced  ef  Us  truth.  It 
was  yet  open  to  them  to  find  the  defendant 
gailty,  hla  own  testlmtniy  affording  tbe  Jury 
abundant  ground  to  find  that  he  at  one  Ume 
retired  from  the  difficulty  for  tbe  purpose  of 
arming  himself,  and,  having  accomplished 
this,  voluntarily  reentered  vpon  It 

Charges  61  hi)  and  (b)  liave  many  faults^ 


bat  It  will  Boaca  «o  adnit  to  tteir  pratar- 
mission  of  all  reference  t»  the  -doctrlae  af 
vetraat 
Affirmed. 


LIQHTMAN  x.  BOTD. 
iSapreme  Court  of  Alabama.  June  US,  1900.) 

DSTUIUBUTITLB  OF  DBFBMBhAjrr-OOOM  FSO- 

CURIUJ  BY  PRAUD— BARTBR— TITIJL 

1,  A  thief  traded  a  mare  Btoltii  by  him  Tot  a 
gray  horse,  and  then  traded  the  gray  horse  to 
idaiatiff  for  a  black  bone,  niereafter  sue  mc- 
quiriog  the  black  boDse  at  execatien  sata  sold  it 
to  defendant  for  value.  Held,  in  aetioue,  that 
the  horse  traded  to  plaintiff  ncrt  haring  been 
■tolea.  tide  to  tfie  hovaea  In  that  tosda  paMcd, 
as  the  paitlea  latendid.  sad  hetwa  defMidaat 
had  title. 

Acoeal  fMna  clpcnit  covt.  Madlaon  aoon^; 
OaeoidaE^  Jadga. 

Aicttea  by  P.  a.  BoyA  agato«  &  &  U^- 
BMu.  FMB  a  JadgmoDt  for  ptalntttC,  daCcod- 
aot  afipeallB.  Bevetsed. 

Cooper  &  Poster,  for  appdlanL  S.  S.  Eleaa- 
ants  and  Douglass  Taylor,  for  appellee. 

BABALSON,  J.  In  LeUlh  V.  Bnlroad  Co., 
W  Ala.  165.  wbare  tbe  ^eaeial  role  Is  stated, 
*^hat  to  tbe  alweBCc  «f  aothortty,  or  of  jprop- 
erty,  a  aalo  or  plsdge  of  ckattita,  oootea  no 
tMo,  ercn  wtnen  the  piauun  maUng  it  is  to 
possesstaD,  and  tbe  pevssii  to  wtom  It  la  made 
Tiays  a  tMuUs  consideration,  or  adraneas 
mon^  Bn  good  <faftt,  and  atthoot  noUoe  of 
tbe  right  or  tide  of  the  trae  oma,"  tt  is 
aaid,  there  are  caam  recc^nlaed  as  aacepttaus 
to  this  role,  one  of  -which  ta^'*«tei3e  tbe 
owner,  with  tte  tntosUna  «f  ante,  parte  wtOi 
tbe  property,  itaoagh  abdar  socb  clMuaiataa- 
ocs  at  fraud  as  woold  aathOBlae  btm  to  re- 
dakn  It  ftam  the  vcnAea  la  ttata  dam  at 
cases  it  b  aecasatOtT  bMi  'Wb  moat  dtotla- 
galitii  wbethtt  ttie  ftcts  abuw  a  sade  to  the 
party  guilty  at  the  fraud,  or  a  mere  ddlvcty 
of  the  goods  toto  bis  p«asearioa,  InOeeed  by 
fnaidnlent  daalocs  on  bis  part  In  other 
words,  we  must  ask  wihettaor  ttae  owaer  la- 
lended  to  a*anatcr  both  the  prapaty  tn  and 
the  pasarwrina  of  tbe  goods  to  tbe  pensan 
guilty  of  4he  fraud,  or  isHver  nothlag  more 
tbaa  the  bars  iwawsslisi.  In  the  tormev  case. 
Ihase  Is  a  aoutiBCt  of  aata^  boweocr  tEaada- 
lent  the  daricct  and  the  pnvarty  paasea;  bat 
not  m  the  latter  case.'  Bcnj.  Sties  (1st  Am. 
fid.)  319." 

in  Moore  v.  Sobtoson.  62  Ala.  087,  It  Is 
ajuibi  aald:  "As  a  general  rule,  tbe  title  of 
property,  Ifte  the  flaw  ot  a  stream,  cannot 
rise  hlgber  tban  its  sooree,  aad  so,  one  not 
the  owner,  and  not  having  auttaarlty  therefor, 
conferred  by  the  owner,  asmiot  Bdl  or  make 
a  valid  pledge  of  property.  Uckbamyw  v. 
Uason,  1  Smith.  liead.  Caa.  (7tb  Am.  Ed.)  pt 
2.  p.  1192  et  seq.  A  dUtecant  rule  prevallB. 
if  the  sdler  bav«  a  title,  even  tboa^  ac- 
quired by  fraud.  A  bona  flde  pnrdiaaer  fbr 
value  from  audi  fraudulent  bidder  of  the  title, 
without  notice  of  tbe  fraud,  will  be  protected.'' 
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grounds,  tbat  the  monej  In  Its  bands  waa  not 
the  moD^  of  plaintiff,  and  she  haa  no  rl|^t 
to  sne  for  and  collect  the  same,  In  any  event; 
and  that,  the  money  paid  to  the  Justice  of  the 
peace  In  said  garnishment  proceeding,  and  the 
costs  paid  to  the  clerk  of  the  United  States 
court,  In  said  bankruptcy  proceeding,  consti- 
tute a  discharge  of  liabUlty  for  said  fnnd. 
But  this  defense  cannot  avail  it.  To  protect 
it,  the  fnnd  must  have  been  paid  on  a  Judg- 
ment In  garnishment  rendered  against  It,  or, 
■as  against  the  gamlsber,  that  It  waa  paid 
with  her  consent  Gunn  t.  Howell,  35  Ala. 
144.  73  Am.  Dec  484;  Ross  t.  Pitts,  39  Ala. 
MG;  8  Am.  &  Eng.  Boc.  I^aw,  1107. 

It  Is  tme,  tiiat  when  aald  R.  W.  Anderson 
-deposited  the  money  In  bank  to  his  Individual 
■credit,  tbat  fact,  without  more,  showed,  prima 
fade,  that  it  belonged  to  him,  but  not  con- 
•oluslrely  so.  If  It  really  belonged  to  plabitlff, 
the  fact  that  her  husband,  to  wborn  she  In- 
trusted  It;  to  be  kept  for  her,  deposited  It  in 
bank  to  his  own  credit,  did  not  change  her 
tlQe  to  it  That  it  did  belong  to  her,  he  and 
sbe  both  swear,  and  he,  that  he  so  notified 
the  bank  at  the  time  he  made  the  deposit, 
and  there  la  no  evtdoice  tx>  the'  contrary.  It 
to  also  undisputed,  that  after  tbe  writ  of  gar- 
nishment was  aerveA,  and  before  fbe  gamlabee 
answered,  garnishee  was  notified  that  plaintiff 
claimed  f370  of  the  fund  in  its  band.  It  was 
tbe  dnty  of  tbe  gamlsliee  In  making  answer, 
to  make  known  that  It  had  been  notified  that 
plaintiff  dalmed  the  fund  or  a  part  of  It  In 
ita  hands,  and  if  It  telled  and  paid  after  no- 
tice of  such  claim.  It  did  so  at  its  peril.  Such 
failure  preduded  plaintiff  from  asserting  her 
claim  to  the  fnnd  In  tbe  Justice's  court  Bailer 
T.  InsnranoB  Co.,  62  Ala.  221;  Donald  v.  Nel- 
aon,  95  Ala.  111«  10  Sooth.  817;  Woodlavfti  v. 
Purvis,  108  Ala.  513, 18  South.  580. 

Tbe  mere  fact  that  the  trial  ^vAgB  did  not 
mark  "Qiven."  on  a  charge  wbldi  was  re- 
■quested  by  plaintiff  and  wtateh  was  given.  Is 
not  reversible  orrar.  Tbe  defendant  did  not 
direct  tbe  attentiffli  of  tbe  court  to  tbe  failure, 
and  took  no  exception  at  tbe  time.  For  aught 
appealing,  tbe  fallore  of  tbe  Judge  to  ao  mark 
the  charge,  was  a  mere  inadvertence.  Bame- 
-weill  V.  Mnrren.  106  Ala.  866,  18  Soutb.  881. 

AfBrmedi 


KANSAS  GITT,  M.  ft  B.  B.  00.  T, 

OHILDKRS. 

<Sapreme  Court  of  Alabama.   June  28,  1002.) 

RAILROADS— INJURIES  TO  ANIMALS— NEQLI- 
GENCB. 

1.  Where  the  evidence  Id  an  action  for  the 
killing  of  a  cow  oii  defendant's  road  showed 
that  the  track  cast  of  where  the  cow  was 
found  was  straight  for  at  least  a  quarter  of  a 
mile,  and  that  there  waa  a  curve  about  200 
yards  west  of  that  point,  the  general  charge 
for  defendant  was  properly  refused,  as  the  jury 
might  have  found  that  the  engineer,  by  tbe 
exercise  of  doe  diligeuce,  might  hare  ieea  the 
cow  In  time  to  avoid  Idlliog  her. 

appeal  from  circuit  court,  Walkw  coontj; 
ja.  A.  Coleman.  Judge. 


Action  by  W.  A.  Ghllders  against  tbe  Kan- 
sas City,  Memphis  &  Birmingham  Railroad 
Company  for  the  killing  of  a  cow.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 

Affirmed. 

This  action  was  brought  by  the  appellee 
against  tbe  appellant  to  recover  damages 
for  the  alleged  negligent  kllllug  of  a  cow. 
Issue  was  joined  upon  the  plea  of  tbe  gen* 
eral  Issue.  The  plaintiff  in-oved  the  owner- 
ship of  the  cow  killed. 

The  evidence  tending  to  show  negligence 
on  the  part  of  the  defendant  Is  set  forth  la 
the  opinion. 

Tbe  defendant  requested  tbe  court  to  give 
to  the  Jury  the  following  written  charges, 
and  duly  excepted  to  the  court's  refusal  to 
give  the  same  as  asked:  "If  the  Jury  believe 
the  evidence  In  this  case,  they  must  fiud  for 
tbe  defendant" 

There  were  verdict  and  Judgment  for  the 
plaintiff.  The  defendant  appeals,  and  as- 
signs as  error  the  refusal  <tf  the  court  to  give 
the  cbaige  requested  by  It 

Walker,  Tillman,  Campbell  &  Porter  and 
Nesmlth  &  Nesmith,  for  appellant    M.  L. 

Lelth  and  D,  A.  McGregor,  for  appellee. 

HARALSON,  J.  The  proof  on  the  part  of 
the  plaintiff  tended  to  show,  that  the  cow 
was  killed  by  a  train  on  defendant's  road 
running  from  east  to  west;  that  the  track 
of  the  road  east  of  where  she  was  found, 
was  straight  for  at  least  a  quarter  of  a  mile, 
and  that  there  was  a  curve  In  the  road  about 
200  yards  west  of  that  pnint  If  this  was 
true.  In  view  of  the  fact  that  persons  run- 
ning a  train  are  charged  with  the  duty  of 
keeping  a  lookout  for  animals  and  usiug  dil- 
igent efforts  to  avoid  Injuring  them,  tbe  char- 
acter of  the  road,  at  and  on  each  side  of  the 
place  of  the  accident,  left  It  open  to  the  Jury 
to  Inf^,  that  by  the  exercise  of  due  diligence 
on  the  part  of  the  engineer,  the  animal  might 
liave  been  seen  in  time  to  avoid  killing  her. 
In  such  a  state  of  case,  It  cannot  properly 
be  aflOrmed,  that  there  was  no  evidence  tend- 
ing to  show  negligence  on  the  part  of  those 
operating  the  train.  Railroad  Oo.  v.  Boyd, 
124  Ala.  625.  27  South.  408;  Railroad  Co.  v. 
Davis,  108  Ala.  661,  16  South.  10;  Same  v. 
Gentry.  108  Ala.  635.  16  South.  9.  Tbe  gen- 
eral charge  for  defendant  waa  properly  re- 
fused. 

AlUrmed. 


BENNBFIELD  v.  STATE. 
(Supreme  Court  of  Alabama.  June  28^  1902.) 
WITNESSES— IMPBACHMBNT. 
1.  Where  a  prosecution  for  giving  Intoxicat- 
ing liquor  to  a  minor  was  iustituted  by  him, 
and  he  is  the  only  witness  a^iust  defendant, 
he,  though  testifying  that  be  is  friendly  to  de- 
fendant, may  be  asked  whether  his  father  ii 
friendly  to  defendant. 

Appeal  from  Cleburne  county  court;  T.  J. 
Barton,  Judge. 


Digitized  by 


Google 


716 


82  BOUTHBBN  REPORTER. 


ness.  It  was  open  to  tbe  jury  to  Infv  groiB 
uegUgence  on  tbe  part  of  tlie  conductor.  The 
court  was  got  aatborbwd,  therefore,  to  take 
this  question  fnnn  tbem.  There  was  no  er^ 
ror  In  refusing  the  diarges  requested  by  de- 
fendant 

A  motion  was  made  for  a  new  trial  on  the 
ground,  among  others,  tbat  tbe  damages 
awarded  were  ezcesslTe.  It  was  refused. 
We  do  not  feel  authorized,  under  the  tacts  of 
the  case,  to  set  tbe  Judgment  aside  on  tbat 
ground. 

Affirmed. 


BESSEMER  SAV.  BANE  r.  ANDERSON. 

(Supreme  Court  of  Alabama.   June  28,  1902.) 

0ARNI8HHBNT-GLAIM  BT  THIRD  PARTY— NO- 
TICE —  BANK  DBPOSIT  —  PRBSUMPTION  OF 
OWNBRSHIP-UARKINO  OV  mS-ntUCTIONB— 
REVBRSIBLE  ERROR. 

1.  lu  an  action  afrainst  a  banli  for  money 
claimed  hj  plaintiff  to  hare  been  deposited  by 
her  husband  for  her  benefit,  e  defense  that  the 
money  was  paid  to  a  justice  of  the  peace  in 
^rnishment  proceedinga  In  an  action  against 
the  husband  was  not  good,  where  no  judgment 
in  garnishmeut  was  rendered,  or  consent  of  tCe 
owner  to  such  payment  obtained. 

2.  The  fact  that  money  is  deposited  In  a  bank 
to  the  IndlTtdual  credit  of  the  depositor  shows, 
prima  facie,  that  It  belonged  to  him,  but  not 
conclusively  so. 

3.  Where  a  bank  had  been  notified  after  gar- 
nishment that  the  moneys  belonged  to  a  third 
party,  and  failed  to  arer  such  uotice  in  its  an- 
swer, a  subsequent  payment  of  the  fund  to  the 
justice  la  no  defense  in  an  action  by  the  third 
party. 

4.  The  mere  fact  tbat  the  trial  jndge  did  not 
mark  "GiTen"  on  a  charge  which  was  request- 
ed by  plaintiff  and  given  was  not  reversible 
error,  where  defendant  did  not  direct  the  at- 
tantltm  ot  the  court  to  tba  fidlure,  and  took  no 
exception  at  the  time. 

Appeal  from  city  court  of  Bessemer;  James 

Trotter,  Special  Judge. 

Action  by  M.  E.  Anderson  against  the  Besse- 
mer Savings  Bank.  Judgment  for  plaintiff, 
and  from  an  order  overruling  a  motion  for  a 
new  trial,  defendant  appeals.  Affirmed. 

Upon  tbe  Introduction  of  all  the  evidence, 
the  court  at  the  request  of  tbe  plaintiff  gave 
the  general  afflrmatlTe  charge  in  her  behalf. 
To  the  glvli^  of  tbls  charge  the  defendant 
duly  excepted. 

There  were  verdict  and  Judgment  fiv  the 
plalntlflT.  Thereafter  tbe  defendant  moved  the 
court  to  grant  It  a  new  ixlal,  upon  the  grounds 
that  the  verdict  was  contrary  to  the  kw  and 
the  evidence,  that  the  court  erred  In  giving 
Qie  general  affirmative  charge  In  favor  of  the 
plaintiff,  and  "because  the  charge  given  tbe 
Jury  was  not  signed  by  the  judge  and  marked 
'Given'  as  requhred  by  law."  Tbls  motion  was 
overruled,  and  tbe  defendant  excepted. 

Pinkney  Scott,  for  appellant.  Ward  ft 

Drennen,  for  appellee. 


If  3.  See  QarDiBhrnflnt,  voL  U,  Gent.  DIs.  II  361, 
397,  404.  i&i. 


HARAUBON,  J.  B.  W.  Anderson  was  sued 
In  the  justice's  court  Uarcb  30,  1900,  by  J. 
H.  Johnson,  and  judgment  was  rendered 
against  him  tbereln  Mardi  SI,  IflOO,  In  favor 
of  tbe  plalntur.  for  fSTJtl.  To  coUect  tbis 
debt,  tbe  plaintiff  garnished  tbe  Bessemer  Sav- 
ings Bank.  Tbe  garnishee,  on  AprO  S,  1900; 
appeared  on  summons,  and  answered  an  In- 
debtedness of  f410.  It  did  not  aet  np  In  Its 
answer,  that  the  plaintiff  in  this  suit,  claimed 
said  fund.  The  proof,  on  the  part  of  plaintiff 
sbowed,  without  dlqiute,  tiiat  tbe  gamlabee 
waa  notified  by  the  defendant,  R.  W.  Ander- 
son, and  the  plaintiff,  before  tt  made  an- 
swer to  tbe  garnishment  writ,  that  fSTO  of 
the  fund  garnished  belonged  to  the  plaintiff. 
The  gamlsbee^  according  to  plalntura  evi- 
dence, afterwards  paid  $310  to  tbe  plaintiff, 
leavtog  In  Its  bands  960,  wblCb  plalutUT  claim- 
ed, and  wbldi  this  suit  is  brought  to  recover. 
Tbe  proof  also  showed,  without  conflict,  tbat 
the  money  in  the  bands  ot  the  baidc  bad 
been  deporited  tberdn,  by  R.  W.  Anderson  to 
bis  faidlTldual  credit,  but  be  and  tbe  plalntlir, 
his  wife,  both  testified,  and  there  is  no  proctf 
to  the  contrary,  tbat  the  money  bekmged  to 
the  plaintiff;  and  tbe  iffoof  slso  shows  with- 
out dispute,  tbat  when  said  R.  W.  Andosm 
made  tbe  deposits,  be  informed  tbe  cashier, 
that  tbe  funds  bdonged  to  Uie  xtlalntlff,  exo^ 
940  of  It 

It  waa  also  shown  that  proceedings  in  bank- 
ruptcy bad  been  tnstltnted  In  tbe  United 
States  bankrupt  court  against  aald  R.  W.  An- 
derson, but  tbat  tbe  same  bad  been  dJamlased 
by  tbe  «d«r  ot  that  court,  mi  tbe  7tb  Joly, 
1900.  at  said  Anderson's  cost  Tbe  proof  also 
tends  to  show,  that  these  costs,  amonntlnK  to 
S40Jfi,  were  paid  to  the  detk  of.  tbat  coort 
by  tiie  gamMiee,  on  the  12tb  July.  1900,  but 
It  la  not  shown  tbat  tbe  same  were  paid  by 
any  judgment  against  the  gamlabee,  nor  by 
tiu  order  of  said  R.  W.  Anderson.  It  further 
appears,  tbat  the  garnishee  paid  to  tbe  Jus- 
tice of  tbe  peace  In  said  garnishment  pro- 
ceeding against  It,  tm  tbe  10th  July,  1900, 
the  sum  of  959.86,  these  two  amounts  making 
9410,  tbe  sum  admitted  by  garnishee  to  tte  tn 
Its  hands  t>elongIng  to  said  def^idant  R.  W. 
Anderson,  but  It  appears,  tbat  no  jud^nent 
In  said  justice's  court  had  been  rendered 
against  garnishee  for  tbat,  or  any  other  snm, 
nor  did  It  appear,  that  the  same  was  paid  with 
the  knowledge,  or  1^  tbe  direction  of  the  plain- 
tiff, but  tbe  same  was  a  voluntary  payment 
BO  fiir  as  Is  made  to  appear. 

Tbe  plataitura  evidence  tended  to  show, 
that  tile  9810  paid  by  tbe  gamtebee,  after 
garnishment,  out  ot  the  d^KuIts  made  by  de- 
fendant, was  paid  to  plalntUf.  Tbe  president 
of  the  garnished  bank  testified,  that  It  xrta 
paid  to  the  husband  of  tbe  ^IntUf .  But  tUs 
is  Immaterial  There  was  left  In  tbe  bands 
of  the  garnishee,  without  any  question,  tbe 
sum  of  900,  claimed  by  the  plaintiff,  and  here 
sued  for.  Tbe  garnishee  admitted  that  It  had 
9410  In  Its  bands  deposited  there  by  defend- 
ant, and  seeks  to  def^d  this  suit  on  tbe 
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grounds,  ttiat  the  money  in  Its  hands  was  not 
the  moncj  of  idalntlfl,  and  she  has  no  right 
to  sue  for  and  collect  the  same,  hi  any  eTent; 
and  that,  the  money  paid  to  the  Justice  of  the 
peace  In  said  garnishment  proceeding,  and  the 
costs  paid  to  tlie  clerk  of  the  United  States 
court,  In  Bald  bankruptcy  proceeding^  consti- 
tute a  discharge  of  liability  fra-  said  fond. 
But  this  defense  cannot  avail  It.  To  protect 
it,  the  fond  must  have  been  paid  on  a  Judg- 
ment in  garnishment  rendered  against  it,  or, 
■as  against  the  gamlsber,  that  It  was  paid 
wltb  her  consent.  Gnnn  t.  Howell,  35  Ala. 
144.  73  Am.  Dec.  484;  Koss  v.  Plttfi,  39  Ala. 
Me;  8  Am.  &  Bng.  E^nc.  Law,  1197. 

It  Is  true,  that  when  said  B.  W.  Anderson 
deposited  the  money  In  bank  to  his  individual 
-credit,  that  fact,  wltbout  more,  showed,  prima 
fade,  that  it  belonged  to  blm,  bnt  not  con- 
■cluslvely  so.  If  It  really  belonged  to  plaintiff, 
the  fact  that  her  husband,  to  whom  she  In- 
trusted It,  to  be  kept  for  her,  deposited  it  In 
bank  to  his  own  credit,  did  not  change  her 
title  to  It.  That  it  did  belong  to  her,  he  and 
she  both  swear,  and  be,  that  be  so  notified 
the  bank  at  tbe  time  be  made  the  deposit, 
and  there  la  no  evidence  to  the'  contrary.  It 
Is  also  undisputed,  that  after  the  writ  of  gar- 
nishment was  served,  and  t>efore  the  garnishee 
answered,  garnishee  was  notified  that  plaintiff 
clahned  ^70  of  the  fund  In  Its  band.  It  was 
the  duty  of  tbe  garnishee  In  making  answer, 
to  make  known  that  it  bad  been  notified  that 
plaintiff  claimed  the  fund  or  a  part  of  It  In 
its  liands,  and  If  It  tailed  and  paid  after  no- 
tice of  such  claim,  it  did  so  at  its  peril.  Such 
failure  precluded  plaintiff  from  asserting  her 
claim  to  the  fund  in  the  Justice's  court.  Sailer 
T.  Insurance  Co.,  62  Ala.  221;  Donald  v.  Net- 
son,  95  Ala.  Ill,  10  South.  817;  WoodlaWb  v. 
Purvis,  108  Ala.  513,  18  South.  530. 

The  mere  tact  that  the  trial  Judge  did  not 
mark  "Given,"  on  a  cliaige  which  was  re- 
quested by  plaintiff  and  which  was  given,  is 
not  reversible  error.  The  defendant  did  not 
direct  the  attention  of  the  court  to  the  failure, 
and  took  no  exception  at  tbe  time.  For  aught 
appearing,  the  failure  of  the  Judge  to  ao  mark 
the  charge,  was  a  mere  Inadvertence.  Batne- 
-nreil  v.  Murrell.  106  Ala.  366,  18  Sooth.  831. 
Affirmed. 


KANSAS  GITT.  M.  ft  B.  B.  00.  T. 
GHILDEBS. 
<Snpreme  Conrt  of  Alabama.   June  28,  1902.) 

RAILROADS— INJURIES  TO  ANIMALS— NBOU- 

OENCB. 

1.  Where  the  evidtrDce  in  an  action  for  the 
killing  of  a  cow  oxi  defendant's  road  showed 
that  the  track  east  of  where  the  cow  was 
found  was  straight  for  at  least  a  qnarter  of  a 
mile,  and  that  there  was  a  curve  about  200 
yards  west  of  that  point,  the  geueral  charge 
for  defendant  was  properly  refused,  as  the  jury 
might  have  found  that  the  engineer,  by  the 
azercise  of  doe  dilieence,  might  have  seen  the 
<30w  in  time  to  avoid  killing  her. 

itppeal  from  circuit  conrt,  Walkw  exmatjt 
A.  A.  Coleman,  Judge. 


Action  by  W.  A.  Ghllders  against  the  Kan- 
sas City,  Memphis  &  Birmingham  Railroad 
Company  for  the  killing  of  a  cow.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  action  was  brought  by  the  appellee 
against  the  appellant,  to  recover  damages 
for  the  alleged  negligent  killing  of  a  cow. 
Issue  was  Joined  upon  tbe  plea  of  the  gen- 
eral issue.  The  idalntlff  proved  the  owner- 
ship of  tbe  cow  killed. 

The  evidence  tmdlDg  to  show  Dcgllgence 
on  the  part  ot  the  defendant  is  set  forth  In 
the  opinion. 

The  defendant  reqaested  tbe  court  to  give 
to  the  Jury  the  following  written  charges, 
and  duly  excepted  to  the  court's  refusal  to 
glre  tbe  same  as  asked:  "If  the  Jury  believe 
tbe  evidence  In  this  case,  they  must  flud  for 
tbe  defendant" 

There  were  verdict  and  Judgment  for  the 
plaintiff.  Tbe  d^endant  appeals,  and  as- 
signs as  ernn'  the  refusal  of  tbe  court  to  give 
the  charge  requested  by  it 

Walker,  Tillman,  Campbell  &  Porter  and 
Nesmtth  &  Nesmltb,  for  appellant  M.  1^ 
Leltb  and  D.  A,  McGregor,  for  appellee. 

HARALSON,  J.  Tbe  proof  on  tbe  part  of 
the  plaintiff  tended  to  show,  that  the  cow 
was  killed  by  a  train  on  defendant's  road 
running  from  east  to  west;  that  tbe  track 
of  tbe  road  east  of  where  she  was  found, 
was  straight  for  at  least  a  quarter  of  a  mile, 
and  that  there  was  a  curve  in  the  road  about 
200  yards  west  of  that  point  If  this  was 
true.  In  view  of  the  fact  that  persona  run- 
ning a  train  are  charged  with  the  duty  of 
keeping  a  lookout  for  animals  and  using  dll- 
igrat  efforts  to  avoid  injuring  tbem,  the  char- 
acter of  the  road,  at  and  on  each  side  of  tbe 
place  of  the  accident,  left  it  open  to  the  Jury 
to  Infer,  that  by  the  exercise  of  due  diligence 
on  tbe  part  of  the  engineer,  tbe  animal  might 
have  been  seen  in  time  to  avoid  killing  her. 
In  such  a  state  of  case,  it  cannot  properly 
be  affirmed,  that  there  was  no  evidence  tend- 
ing to  show  negligence  on  the  part  of  those 
operating  the  train.  Railroad  Co.  v.  Boyd, 
124  Ala.  525,  27  South.  408;  Railroad  Co.  v. 
Davis,  103  Ala.  661,  16  South.  10;  Same  v. 
Gentry,  108  Ala.  635,  16  South.  9.  The  gen- 
eral charge  for  defendant  was  properly  re- 
fused. 

Affirmed. 


BBNNEFIELD  T.  STATU. 
(Supreme  Court  of  Alabama.  June  28,  1902.) 
WTTNESSBS— IMPEACHMENT. 

1.  Where  a  prosecution  for  giving  intoxicat- 
ing liquor  to  a  minor  was  instituted  by  him, 
and  be  ia  the  only  witness  against  defendant, 
he,  though  testifying  that  be  Is  ftiendly  to  de- 
fendant Q^sy  he  asked  whether  his  father  ii 
friendly  to  defendant. 

Appeal  from  Glebunie  county  court;  T.  J, 
Burtm,  Judge, 
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ISmHto  BaiB«ield  'was  cenvleteS  of  giving 
ItotOKlcfttlng  liqaor  to  a  mlaor,  and  ai^e^. 

On  the  trial  of  the  case,  Marvin  Farlow  tes- 
tified that  he  was  17  years  old;  that  a  short 
time  before  he  made  the  affldaTlt  under  which 
ttds  prosecntton  was  commenced,  the  defend- 
ant gare  blm,  while  he  was  at  the  defendant's 
hODse,  a  drlnfe  of  whisky.  Upon  the  cross- 
examlnattoBi  of  said  Farlow,  and  after  be  had 
testified  that  his  feelings  towaids  tht  defend- 
ant wera  frlemdly,  he  was  ecked  tbe  fbUowing 
Qoestlon:  "What  is  the  feeling  of  your  ftitlber 
towards  the  defendant,  friendly  or  unfdend- 
jyfo  rpjj,  gf^^Q  objected  to  this  queatlon,  ttie 
court  BUBtatoed  tke  obJcettaa,  nd  fUe  dotaidr 
kA  duly  excepted. 

Merrill  &  ICerrm,  for  appellant  Chas.  O. 
Brown,  Atty.  Gen.,  for  the  State. 

McCLELLAN,  O.  J.  On  the  anthortty  of 
Lodge  T.  State,  122  Ala.  97,  23  South.  210,  82 
Am.  St  Bep.  23,  It  most  be  held  that  the 
trial  court  erred  in  sustaining  the  solicitor's 
objection  to  the  question:  "What  la  the  feel- 
ing of  your  father  towards  the  defendant, 
friendly  or  unfriendly?"  propounded  by  de- 
fendant to  the  state's  witness  Marrtai  Farlow, 
the  witness  being  a  minor.  The  charge  was 
giving  whisky  to  ttiia  minor,  and  he  was  the 
only  witness  fior  the  state  on  the  trial.  lie 
teetlfled  that  he  himself  was  friendly  to  the 
defendant,  aod  yet  he  made  the  affidavit  for 
the  warrant  i^ainat  the  defendant,  chaighig 
him  with  a  crime  for  an  act  which  seems  to 
have  been  one  of  m^e  hospitality  In  dafend- 
ant'a  own  house.  The  defendant  hlmaeU  waa 
the  only  witness  lu  Us  behalf,  and  be  positive- 
ly denied  giving  the  witness  any  whisky  at 
any  time.  The  case  seems  to  Uliiatrate  the 
BoundnesB  of  the  doctrine  declared  In  Lodge's 
Case,  and  to  call  for  its  application  here. 

Beveraed  and  remanded. 


HBLBNA  GOAL  CO.  et  al.  v.  SIBLBT. 

<8ti(ireme  Conrt  of  Alabama.    June  28,  1902.) 

JUDICIAL  SALES-SUIT  TO  SBT  ASIDEI-QBODNDS 
— INABBQUACT  OF  PRICB—rRADD  AND  SUR- 
FRISB— BSTOPPBI#--CItBDITOR'S  CONDUCT  AT 
SALB. 

1.  When  at  a  jadlclal  sale  the  property  is 
purchased  by  a  stranger,  the  Bale  will  oot  be 
fiet  aside  for  mere  iuadcquacy  of  price,  no  mat- 
ter how  gross,  unless  there  la  Bome  unfair  prac- 
tice at  the  sale,  or  some  surprise  not  attributa- 
ble to  the  fault  of  the  parties  interested. 

2.  Where  a  creditor  attends  the  sale  of  his 
debtor's  property,  made  under  order  of  court, 
tif  the  assignee  in  insolvency  of  such  debt<»>, 
but  refuses  to  bid  after  being  iniited  so  to  do, 
and  gives  public  notice,  before  any  bids  are 
offered,  that  a  petition  in  bankruptcy  has  been 
filed  against  the  debtor,  and  that  the  title  of 
the  purchaser  from  the  assignee  wUJ  be  affect- 
ed thereby,  be  cannot  thereafter  maintain  a 
snlt  to  set  the  sale  aside  for  icadequacy  of 
price,  on  the  ground  of  siirprisp,  accident,  or 
mistake;  his  own  conduct  having  tended  to 
produce  the  result  of  which  he  coKvlAfnai> 


Appeal  flrom  dty  ce«rt  of  BInningbam; 
Cfaavles  A.  Seim,  JMga. 

Creditors'  ftiU  by  Clurlai  S.  SfMey  agsbist 
the  Helena  Goal  Company  and  ofihers.  Frma 
a  decr«e  overruling  ezcepthuw  to  the  eom- 
misslonw's  report  of  sale  of  defentent  coaV 
company's  propevty,  rbA  conftrnxliis  svdk 
sale,  F.  J.  McNamftra,  for  hlinadf  and  otbo- 
credltors,  appeals.  Affirmed. 

On  October  20, 1900,  the  appeDee  Cbarlee 
Sibley  filed  a  general  creditors'  biQ  In  tlie  city 
court  of  Birmingham  against  the  Helena  Ooat 
Company,  Sibley  P.  King,  J.  StcKamara. 
L.  T.  BrasBwell,  W.  T.  ^bnson.  and  W.  F. 
McNamara,  to  administer  a  trust  under  a 
general  assignment  for  the  benefit  of  credit- 
ors. The  bill  alleged  that  on  Octolier  10; 
1000,  said  Helena  Goal  OompaAy  had  made  a 
general  assignment  for  the  benefit  of  credit- 
ors to  Sibley  P.  King,  conveying  to  him  all 
of  Its  property,  consisting  of  a  leasehold  In- 
terest in  a  coal  mine,  with  a  coal  mining 
plant  and  machinery,  and  a  stock  of  mef- 
cliandlse;  that  defendants  McNamara,  Brass- 
well,  Johnson,  and  McNamara  had  been  since 
the  execution  of  aald  asalgninent,  and  were 
at  the  time  of  tbe  filing  of  the  bill,  commit- 
ting trespasses  on  the  property  assigned;  that 
said  Sibley  P.  King,  assignee,  had  failed  and 
refused  to  talce  legal  steps  to  prevent  said 
trespasses;  and  that  anlesa  the  court  took  Ju- 
risdiction at  said  trust,  and  administered 
same,  comidalnant.  who  Is  a  orsdDtior  of  said 
Helena  Coal  Company,  and  tbe  other  cre<tt< 
ore  of  sGdd  Helena  Goaa  Colnyai^,  would  lose 
tbe  debtB  owing  to  diem  by  It.  The  bill  pmyed. 
that  tlie  court  take  JorlsdictiBii  of  saU  asalgn- 
raeot  trust,  and  proceed  to  adminteter  tame, 
sAd  Chat  satd  McNttnuiim,  Jolmasa,  BnavweU, 
and  McNamara,  saM  tnepasseia^  be  eoJotBoA 
from  tre^)assing  on  the  prcptrty  aasiffnod. 
Temporary  injanetifm  was  iBBued,  as  prayed 
for  In  the  bill,  and  serred  on  the  defendants, 
against  whom  same  was  lasned.  On  Novem- 
h&r  6, 1000,  defendants  Helena  Goal  Company 
and  Stbley  P.  King  filed  aunrars  to  Hie  bilU 
admitting  the  aBegationa  thoeot.  On  No- 
vMBber  16,  1V30,  a  sale  of  tiw  proper^  as- 
signed was  wdered  to  be  made  by  King.  the~ 
assignee.  On  November  2%  1900,  King,  as- 
Bignee^  filed  hlB  report  of  sale  under  ttie  last- 
named  ot6er,  that  he  bad  sold  the  property 
assigned,  in  oompliance  with  the  terms  «t  the 
order,  to  appellee  Btohard  Randolph  for  tbe 
sum  of  9400,  and  that  aaid  price  was  not  In- 
adequate to  tbe  valne  of  tbe  propnty  at^ 
The  report  prayed  a  eonflrmation  of  said  sal& 
cai  November  26,  1800^  appellant  F.  J.  UcNft- 
mara  filed  exceptlims  to  tbe  report  of  same, 
and  objected  to  tbe  eonflrmation  of  sanu^ 
stating  tliat  be  dalmed  to  own  one-fonxtta  of 
the  capital  stock  of  tbe  Helena  Goal  Com- 
pany, and  that  he  was  a  taredltor  of  said  com- 
pany, and  objected  to  tbe  coaflrmathni  ot 
said  sale,  on  tlie  gronuds  ttutt  tbe  time  tot 
wUcb  said  sale  was  advertised  was  unrea- 
sonably abort,  and  that  tbe  pilee  for  wUdk 
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nU  pvDpevt^  MM  -wna  grMsly  Inade- 
qnMta.  Oq  DocembflT  1,  WWt  uld  caUBO 
came  on  to  be  heart  od  tk»  report  of  sale 
and  eb{fe«tlonB  of  appcUnt  tliwetov  and  wae 
sirtiiDttted  on  repect  and  t2M  cEicttptdoiui 
and  aOldavltB  offered.  It  was  shown  by  some 
of  Ika  aflldavlta  that  at  the  sale  of  BalA  prop- 
erty under  the  orAer  of  the  court,  and  beft)r» 
any  Md«  had  been  made  on  said  property,  the' 
attorMys  of  F.  J.  McN^miaa  and  the  other 
credlton  gUYf  pvMlc  notice,  ea  behalf  of 
McSmmjuea  and  oU  the  otfa»  oreeitors,  that 
a  petitton  in  IBnMuoitary  b«Qkrup««y  kad  been- 
me*  agalmt  the  Helena  Goal  Company,  and 
that  tHe  title  of  the  pun^eer  at  said  sale 
would  be  affected  thereby;  that  ttiere  were 
two  Mds  at  said  saDe,  the  one  of  Richard  Ran- 
d»lt>h  for  f400  being  the  second  and  last  bldt 
that  after  Iland<rfpb  had  made  his  said  bid, 
the  anetioneer  called  on  said  F.  3.  McNa- 
mara,  and  tbe  oth^  creditors  of  the  said  Hel- 
ena Cbal  Oompany  who  were  present,  to  bid 
on  said  property,  aud  raise  the  bid  of  said 
Randolph,  but  that  each  of  said  parties  de- 
clined and  failed  to  do  so;  and  that,  after 
recelTlng  no  other  bid,  the  auctioneer  knock- 
ed down  the  property  to  said  Randolph,  he 
being  the  last  and  best  bidder  therefor.  On 
the  submission  of  the  cause,  the  court  render- 
ed a  decree  finding  tbe  facts  against  the 
truth  of  the  exceptions,  overruled  tbe  same, 
conflrmed  the  sale,  and  ordwed  a  conveyance 
to  l>e  made  by  King,  the  assignee,  to  Blchard 
Randolph,  the  purchaaer.  From  this  decree 
Hfclf amara,  for  himself  and  the  other  defend- 
ants, prosecutes  the  present  appeal,  and  as- 
sSgna  tlie  rendition  thereof  as  error. 

J.  W.  Buab  and  Lana  4  Wbtte,  for  appd- 
lanb  Kadn^  4  Huddleafeon,  for  appellee. 

XnON.  J.  Tho  «ily  grouBd  urged  to  set 
aalde  tte  sale  la  Inadeijaacy  of  price.  Llt- 
tdl  T.  Zmttm,  2  Ala.  258,  8&  Am.  Dee.  415,  Is 
ttaa  leading  cue  in  this  atate  upon  the  qnes- 
tlon  beie  invDlred.  The  rule  as  there  laid 
down,  wlildi  baa  been  uniformly  adhered  to, 
is  that  wlien  the  property  la  purchased  by  a 
stranger,  tbe  sale  wUl  not  be  set  aside  for 
mere  Inadequacy  of  "price,  no  matter  how 
gross,  unless  there  is  some  unfair  practice  at 
tfce  sale,  or  unless  th^  Is  surprise,  without 
fault  on  the  part  of  those  interested.  See, 
also,  Parker  v.  Wlieel  Co.,  108  Ala.  140,  18 
South.  938;  Lowe  v.  Guice,  69  Ala.  80.  While 
it  Is  trae  that  a  Judicial  sale  may  be  act 
aside  on  Uie  ground  of  surprise,  mistake,  or 
accident,  this  power  will  not  be  exercised  to 
relieve  a  party  from  his  own  Inexonsable  neg- 
lect. 17  Am.  &  Etig.  Enc.  Law  {2d  Ed.)  pp. 
997,  WB,  999,  and  note  1.  In  this  case  It  Is 
wlthont  dispute  that  the  sale  was  made  Id 
strict  compliance  with  the  decree  of  the  c;iurt 
ordering  It,  and  that  the  appellant  was  pres- 
eirt,  and  refused  to  bid  upon  the  property 
after  being  invited  to  do  so.  Furthermore, 
by  his  conduct  on  tbat  occasion,  be  was  In- 
stmmcsital  is  preventing  the  property  from 


briDgtag  a  better  prie^  for  H  Is  shown  by 
the  evidence  wttboot  Mspota,  that  he, 
tbpcisgk  Us  attorwy,  gave  puUte  nottee  at 
the  sale,  before  any  bNh  were  oflered,  that 
a  petitlMt  In  tmvohintary  bankruptcy  back 
been  Sled  against  tbe  Helena  Oal  Company, 
tile  party  from  whom  the  asalgnes  maklug 
the  sale  derived  title,  and  that  the  title  of  the 
porchaser  would  be  affected  thereby.  It  Is 
clear  that  he  is  ha  no  position  to  insist  that 
tbe  property  fafled  to  briaig  its  full  Talue. 

cflBBot  be  allowed,  after  bringing  about 
or  contrlbuthig  to  the  result  he  now  com- 
ptslfis  of,  to  undo  it;  for  certainly  any  act 
of  his  tendiog  tiy  produce  tSie  result  which  he 
at  that  time  seems  to  haTe  desired  b  fault 
on  his  ptLVt 


McFADDBN  et  al.  t.  McFADDBN. 

(Supreme  Court  of  Alabama.    June  28,  1902.> 

DIVORCE— ALIMONY— DECREB  FOR  CQSIPLAIN- 
ANT— FRAUDUUSNT  CONVBTANCB-INTBNT— 
KNOWLBIXIB  OF  OBANTBE— FORSION  SXTDQ- 
KUNI^-VALIDITY— J»RD8UMiPTM)2^ 

1.  A  decree  in  dlverca  awardioff  allmcHty  to 
coatplainaat  renders  her  a  credltw  of  defendant 
from  tbe  time  of  its  rendition. 

2.  Where  one  who  had  abandoned  his  wife 
purchased  land,  and  l^d  title  taken  In  the  name 
of  anoljier,  who  furnished  no  coiisid«ration,  in 
order  to  defeat  any  pecuniary  relief  the  wife 
might  obtain  in  divorce,  the  transaction  was 
fraudaleot  asd  void  as  to  her  daim  for  sN- 
nwtty,  thouch  she  w«a  not  at  the  time  a  credit- 
or by  dscre^  aud  though  the  srMitee  had  nf>- 
participation  in  the  cotTddus  ibteat. 

3.  Where  la  divorce  a  witte  obtains  a  decree 
for  atimony  ia  IntBaao,  aad  iiw  saes  in  Ala- 
bama to  subject  to  its  paymeM  land  vrtiieh^ 
^e  dalma  was  purdkased  by  her  husband,  bat 
frauduhntly  ptaced  in  the  name  of  another,  so 
ns  i»  deCeot  any  alknoay  Awree  atie  might  ob- 
ttkin,  the  foieiesi  decree  Is  pcesamptSTcly  vaMv 
and  between  complainant  and  defeodaat  and. 
the  latter  and  the  grantee  conclusive  evideace- 
of  a  debt  at  time  of  the  rendition  of  the  de- 
cree. 

Appeal  from  chancery  court,  Madison  coun- 
ty; Wm.  H.  Simpson,  ChanceUor. 

Suit  by  Margaret  McFadden  against  David 
A.  McFadden  and  others.  From  a  decree  for 
o>mpIatnant,  defendants  appeal.  Affirmed. 

It  was  averred  In  the  bill  tiut  on  Marcb> 
4.  1884,  the  complainant  Intermarried  with 
the  defendant  David  McFadden  In  the  county 
of  Posey,  state  of  Indiana,  and  lived  togeth^ 
as  husband  and  wife  until  July  20,  1899,  when- 
David  A.  McFadden  abandoned  tbe  complain- 
ant, and  moved  to  Madison  county,  Ala.;  tbat 
on  February  22,  1900,  in  response  to  a  bill 
died  by  the  complatoant,  the  circuit  court  of 
Posey  county,  Ind.,  rendered  a  decree  dis- 
solving the  bonds  of  matrimony  existing  be- 
tween the  compliilnant  and  tbe  said  David  A. 
McFadden,  thereby  granting  her  a  divorce  a 
vinculo  matrimonii  from  said  David  A,  Mc- 
Fadden, "and  granting  her  alimony  In  the 
sum  of  one  thousBDd  dollars  and  att(Hmey's> 

1  2.  See  Dlvorca,  vol.  17,  Cent.  Dig.  SB  74I-75L 
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feeB,"  which  decree  was  entered  of  record; 
that  at  the  time  of  the  abandonment,  the  re- 
epondent  David  A.  McFadden  owned  a  large 
estate  In  Fosey  connty,  Ind.,  and  after  so 
abandoning  hto  wife  be  converted  said  estate 
Into  money,  with  the  "preooncdved  Intention 
to  so  dispose  of  his  property  that  the  same 
could  not  be  reached  by  complainant  in  pro- 
ceedhiga  at  law  for  her  support  and  mainte- 
nance, or  tot  the  payment  of  any  alimony  in 
ilivorce  proceedings.*'  It  was  then  fnrOier 
avened  In  the  bill  that  "In  the  execution  of 
said  preccmcelved  Intention  to  !  deprive  yonr 
oratrlx  of  any  means  of  sappwt  and  mainte- 
nance^ the  aald  David  A.  McFadden  firaudn- 
lently  Invested  the  sum  of  money  realised 
from  the  property  bo  held  by  him  In  the  coun- 
ty of  Posey,  state  of  Indkna,  In  lands  slta- 
ated  in  the  county  of  Madison,  state  of  Ala- 
bama, and  with  the '  fraudulent  intent  afore- 
said, and  for  the  pmiKise  of  hindering  and 
delaying  your  oratrlx  In  the  collection  of  any 
decree  that  might  thereafter  be  rendered 
against  bim,  and  for  the  purpose  of  prevent- 
ing yonr.  <HntrIz  from  Instituting  any  pro- 
ceeding requiring  the  said  defendant  to  so 
maintain  and  provide  for  her,  as  he  Is  by  law 
required  so  to  do,  on  or  about  the  8d  day 
of  August,  1899,  purchased  from  Henry'H. 
Sugg,  Jr.,  and  others"  certain  lands  specifically 
described  in  the  com^lnt.  It  was  then  aver- 
red that  said  David  A.  McFadden  paid  the 
pnrchase  money  for  said  real  estate  out  of 
the  money  realized  by  him  from  the  sale  of 
said  property  In  Posey  county,  Ind.,  but  that 
the  title  to  Buch  real  estate  was  taken  in  the 
name  of  Susannah  Duckworth,  the  daughter 
of  said  McFadden,  for  the  purpose  of  conceal- 
ing bis  said  propoty,  and  for  the  purpose  of 
defrauding  complainant,  and  for  .the  purpose 
of  defeating  the  Uablllly  then  existing  upon 
him  for  her  said  support  and  maintenance,  as 
decreed  by  the  decree  In  the  divorce  proceed- 
ings; that  said  McFadden  owns  no  other  prop- 
erty than  that  described  In  the  bill,  and  held 
by  him  in  the  name  of  Susannah  Duckworth, 
out  of  which  the  decree  in  favor  of  complain- 
ant can  be  collected.  The  prayer  of  the  bill 
was  that  the  lands  described  In  the  bill  be 
declfli-ed  to  be  the  pvopevty  of  David  A.  Mc- 
Fadden, and  as  such  that  they  be  subjected 
-to  the  payment  of  the  decree  In  favor  of  com- 
plainant To  this  bill  the  defendants  demur- 
red upon  Qie  following,  among  other,  grounds: 
"(1)  The  bill  shows  that  the  court  assuming 
to  grant  the  divorce  and  render  the  decree  for 
alimony  was  without  Jurisdiction  to  decree  the 
divorce,  the  parties  both  being  citizens  of  Ala- 
bama, wherefore  the  decree  of  divorce  Is  void, 
and  the  bill  Is  without  equity.  (2)  The  bill 
is  without  equity  In  that  It  Is  a  bill  for  aU- 
mony,  and  shows  upon  Its  face  that  a  divorce 
a  vinculo  has  been  granted  for  Oie  complain- 
ant  against  the  respondent  McFadden.  (3) 
The  bill  is  fatally  defective,  because  It  Is  a  bill 
merely  for  alimony,  and  sets  out  no  grounds 
of  complaint  on  the  part  of  the  complainant 
«ntltiing  her  to  alimony  of  the  respondent  Mc- 


Fadden. (4)  The  bin  seAs  to  eofKee  a  decree 
for  aUmony,  and  Is  without  equity.  In  tiiat  alt 
mony  is  not  a  debt,  w  a  decree  fOr  alimony  can- 
not be  enforced  as  a  debt  09  The  bin  Is  a  suit 
upon  a  judgment  or  decree,  and  fails  to  set 
out  the  judgment  w  decree  substantially.  (tt> 
The  bin  seeks  to  set  aside  an  allied  trandu- 
lent  conveyance,  whereas  It  shows  that  the 
complainant  Is  not  a  creditor  of  the  defendant, 
wherefore  the  bUl  wffl  .not  lie.  <7)  Tbe  bffl 
b  wsntlng  in  eqidty  in  tlut  It  ae^  to  set 
aside  an  aUeged  'firaudolent  conve^tnoe  be- 
cause tbe  money  that  was  used  In  the  pur- 
chase of  the  property  -wak  the  money  of  a 
married  man,  whose  wife  bad  a  prospective 
claim  for  alimony  against  him.  (B)  The  triU 
shows  that  when  the  tends  were  purchased, 
not  only  no  suit  for  divcoce  or  aUmony  was 
pending,  but  that  no  grounds  tar  divwce  or 
alimony  existed,  wherefore  fraud  cannot  be 
predicated  up<m  the  use  of  the  funds  In  the 
manner  allege  in  the  bill.  (9)  The  bUl  falls 
to  show  that  the  respondent  Duckworth  knew 
of  or  participated  In  the  aUeged  frandnlait 
purposes  of  the  respondent  McFadden,  where- 
fore the  transaction  sought  to  be  impeached 
was  not  fraudulent  as  to  her."  Upon  the  sub- 
mission of  the  cause  upon  Uiese  donurrers,  the 
court  rendered  a  decree  overroUng  them. 

Tancred  Betti.  for  appdlants.  Coopa  & 
Foster,  for  appellee. 

McOLBLLAN,  G.  X  Under  tbe  decree  of 
the  circuit  court  of  Posey  coun^,  Ind..  ren- 
dered on  February  22,  1900,  In  favor  of  tbe 
complainant  In  that  suit  and  this,  Margaret 
McFadden,  against  the  respondent  David  A. 
McFadden,  of  dlvwce  and  for  aUmony  and 
counsel  fees,  the  oomplatnant  became  a  cred- 
itor, as  of  the  date  of  Its  rendition,  oC  the 
respondent  McFadden.  In  respert  of  the  con- 
veyance by  the  Sukb  to.  the  respondent  So* 
sannah  Duckworth,  aUeged  to  have  been  made 
on  a  consideration  paid  by  tbe  respimdent  Mc- 
Fadden, the  complainant  vras  and  Is  a  sabse^ 
quent  creditor.  The  bin  thus  showing  tliat 
Duckworth  paid  nothing,  and  was  the  grantee 
in  a  voluntary  conveyance,  furtba  slleiges 
that  David  McFadden  wtered  into  this  trans- 
action, p^d  the  consideration  for  the  land,  and 
had  the  same  conveyed  to  DockwOTth,  -with 
the  hitent  to  hinder,  delay,  ok  detrand  the 
complainant,  and  with  a  purpose  to  detMt  ber 
In  ttie  assertion  of  any  claim  she  might  sub- 
sequently perfect  and  reduce  to  judgment  for 
ber  support  and  maintenance  as  his  wifb 
way  of  alimony  or  otherwise;  he  having,  ae- 
cordlng  to  tbe  averments  of  the  Mil,  aban- 
doned bar.  On  the  facts  thus  presmted,  tbe 
conveyance  was  fraudulent  and  void  as 
against  this  complainant,  although  she  waa  not 
a  tbda  existing  creditor;  and  this  though 
Duckworth,  the  voluntary  grantee,  may  not 
have  participated  tai  McFaddcn's  covinous  In- 
tent. Seals  V.  RobhisDn,  7fi  Ala.  863;  Dick* 
son  V.  McLamey,  97  Ala.  8SS,  12  South.  388^ 
and  authorities  there  ctted;  WlUIams  t.  Sfpmi- 
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Cins,  102  Ala.  424,  16  South.  247;  Echols  r. 
PeiUTung.  107  Ala.  660. 18  South.  250. 

The  Judgment  or  decree  of  the  Indiana 
court  is  presumptively  a  ralid  and  hlndlng 
Judgment,  and  as  between  the  complainant 
aud  Duckworth,  as  well  as  between  the  for- 
mer and  DsTld  McFadden,  It  Is,  nntU  im- 
peached for  fraud  or  collusion,  conclusive  evi- 
dence of  a  debt  existing  at  the  time  of  its 
rendition.   Pickett  v.  PIpkhi,  64  Ala.  520. 

We  deem  It  unnecessary  to  decide  whether 
the  facts  averred  In  the  hill  put  the  com- 
plainant on  the  footing  of  an  existing  creditor 
at  the  time  of  the  conveyance  to  Snaaimafa 
Duckworth. 

The  bill  has  equity,  and  Is  not  open  to  the 
objections  taken  by  the  demurrer,  and  the 
decree  overruling  the  motion  to  dismiss  tnd 
the  demurrer  is  affirmed. 


HARPER  et  al.  V.  REAVES. 
^Supreme  Court  of  Alabama.   June  28,  1902.) 

DBEDS-INTERROOATORIBS— A17THBNTICA- 
TION  OP  DEED— ALTERATIONS 
—CONSTRUCTION. 

1.  A  statement  in  a  bill  of  exceptions  that  a 
deed  attached  to  interrogatories  to  a  wit' 
uess  was  tbe  original  deed  of  the  grantor  was 
sufflcient  to  show  that  the  original  was  before 
the  witness  when  he  was  examined:  he  having 
testified,  when  asked  to  examine  the  deed  at- 
tached to  the  interrogatories,  that  he  was  pres- 
ent when  it  was  executed,  that  he  saw  the 
grantor  sign  it,  and  that  his  own  certificate 
W8fl  attached  thereto. 

2.  The  mere  fact  that  alterations  or  erasures 
4»  interlineations  are  apparent  on  the  face  of  a 
deed  does  not  destroy  its  validity. 

3.  An  iustmment  in  form  a  deed,  witnessed 
and  probated  as  such,  which  bequeathed  and 
conveyed  land  described  by  land  Office  numberst 
and  personal  property  "that  I  now  possess,  or 
may  come  into  the  possession  of  during  my  nat- 
ural life,"  containioK  no  power  of  revocation, 
and  not  postponing  title  until  after  the  death  of 
tlie  grantor,  was  a  valid  deed,  and  not  a  will. 

Appeal  from  circuit  court,  Randolph  coun- 
ty; A.  H.  Alston,  Judge. 

ejectment  by  C.  D.  Reaves  against  W.  O. 
Harper  and  others.  From  a  Judgment  for 
plaintlft,  defendants  appeal  Affirmed. 

This  was  a  statutory  actloa  In  the  nature 
of  ejectment,  hrongtat  hy  the  appellee;  C.  D. 
Reavn  against  tbe  appellants,  to  recoro: 
COTtaln  lands  specifically  described  in  the 
complaint.  Tbe  facta  of  the  case  are  auffl- 
<Aently  stated  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence, 
the  court  at  the  request  of  the  plaintiff  gave 
to  the  Jury  the  general  afflrmatlTe  charge  in 
bis  b^alf,  to  the  giving  of  which  charge  the 
defendants  duly  excepted. 

Ttacre  were  verdict  and  Judgment  for  the 
plaintiff,  and  the  defendants  app^l;  and  as- 
sign as  error  the  several  rulings  of  the  trial 
eourt  to  which  exertions  were  reserved. 


f  1  8m  Alt«nUos  of  Instraments,  voL  I,  Cant 
DIf .  I  m. 

!t2So.— 16 


B.  B.  &  W.  H.  Bridges  and  Henderson  & 
Rowland,  for  appellants.   B.  U.  Oliver,  for  . 

appellee. 

HARALSON,  J.  Both  parties  claim  title 
from  the  same  source,— from  Syrlldia  Edge. 
She  executed  the  Instrument  under  which  the 
plaintiff  claims  title,  on  the  3d  of  January, 
1874,  in  tbe  presence  of  two  witnesses.  It 
was  probated  before  a  Justice  of  the  peace, 
by  one  of  the  subscribing  witnesses,  on  the 
27tb  November,  1874,  and  was  recorded  on 
the  26tb  October,  18»S.  The  introduction  of 
this  instrument,  as  a  muniment  of  plaintiff's 
title  to  the  land  sued  for,  was  objected  to  by 
the  defendants,  on  the  ground  that  It  was  not 
self-proving;  that  the  probate  of  tbe  witness 
was  not  sufficient  to  admit  the  instrument  to 
record;  that  said  Instrument  was  not  a  deed 
but  a  win,  and  that  it  was  not  executed  as 
wills  are  required  by  law  to  be  executed. 
There  was  no  evidence  that  It  was  ever  at- 
tempted to  be  probated  as  a  will.  The  court 
overruled  these  objections  and  admitted  the 
paper  in  evidence.  This  ruling  is  not  assign- 
ed or  Insisted  on  In  argument  u  wror,  and 
I  is  waived. 

j    The  defendants  defended  on  the  ground, 
j  that  Syrlldia  Edge,  on  the  3d  day  of  June, 
I  1803,  executed  to  their  grantor,  O.  A.  Folsom, 
j  a  deed  to  the  same  lands  as  are  contained  In 
j  the  paper  under  which  plaintiff  claims.  This 
I  paper  purporting  to  convey  to  said  Folsom 
I  these  lands,  was  not-  attested  by  a  subscrlb- 
I  ing  witness,  but  It  does  purport  to  have  been 
acknowledged  by  the  grantor  before  A.  B. 
Brookshler,  a  Justice  of  the  peace,  on  tbe 
same  day  It  was  executed.  This  acknowledg- 
ment, however,  was  insufficient  as  such,  but 
It  will  operate  as  an  attestation  by  a  single 
witness.   3  Brick.  Dig.  p.  298,  f  19.   It  was 
not  recorded  until  tbe  20th  of  February,  1897. 
The  defendants  proved  by  tbe  said  Justice, 
that  he  saw  the  grantor  sign  the  Instrument. 
The  point  la  made,  that  the  witness  having 
been  examined  on  interrogatories,  did  not 
have  the  instrument  before  him  when  he  de- 
posed.   He  was  asked  to  examine  the  deed 
attached  to  the  Interrogatories,  and  to  state 
whether  or  not  he  was  present  when  the 
same  was  executed;  If  he  saw  the  grantor 
sign  It,  and  If  It  was  bis  certificate  attached 
to  tbe  same.    He  answered  affirmatively, 
and  It  Is  stated  In  ttie  bill  of  exceptions,  that 
the  deed  attached  to  tbe  interrogatories  to 
the  witness  was  the  original  deed  of  the 
grantor,  Syrlldia  Edge,  to  6.  A  Folsom,  here- 
in above  (in  tbe  bill  of  exceptions)  set  out 
This  was  quite  sufflcient  to  show  that  the 
original  was  before  tbe  witness  when  be  was 
examined. 

Aside  from  the  execution  of  the  deed,  tbe 
plalntlCT  objected  to  the  Introduction  of  this 
paper  on  tbe  ground  that  it  was  executed 
after  tbe  deed  offered  In  evidence  by  plaintiff 
was  executed;  because  It  does  not  convey 
any  land,  but  only  conv^s  a  certificate  of  en- 
try or  land  patent;  because  It  contains  an 
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InterllneBtion,— the  word,  "enst,"  being  Inter- 
lined after  the  word,  "south,"  and  before 
the  word,  "quarter,"  In  the  description  of 
the  land  contained  therein  and  because  the 
same  is  mutilated.  The  original  Is  before  us, 
having  been  certified  to  tlila  court  by  order 
of  the  circuit  court.  On  an  Inspection  of  the 
original,  we  discover  no  interlineation  in  the 
deed  such  as  la  set  out  In  the  objection.  The 
word,  "east,"  is  plainly  written  between  the 
words,  "south"  and  "quarter,"  and  do  not 
bear  any  suspicious  appearances  of  being  an 
alteration,  though,  as  stated,  the  objection  is 
not  to  a  material  alteration,  but  to  an  Inter- 
lineation which  does  not  appear.  But  the 
mere  fact  that  alterations,  or  erasures,  or 
interlineations  are  apparent  on  the  face  of 
the  deed,— if  either  were  there  in  this  case, 
—does  not  destroy  its  validity.  The  effect  of 
them,  ordinarily,  as  held,  depends  on  extrin- 
sic evidence,  and  Is  incapable  of  determlna- 
tioQ  upon  a  motion  to  exclude  the  deed  as  an 
Instrument  of  evidence.  Ward  v.  Cheney, 
117  Ala.  241,  22  South.  996.  The  alleged  mu- 
tilations in  the  Instrument  are  not  sufficient 
to  destroy  Its  ralldfty  as  a  deed.  It  la  full 
and  sufficient  to  convey  the  land  described, 
notwithstanding  the  omission,  here  and  there, 
of  certain  words,  occasioned  by  the  age,  the 
wear  and  Improper  care  of  the  deed. 

The  objections  to  the  Introduction  of  the 
deed,  such  as  we  have  considered,  appear, 
therefore,  to  have  been  without  foundation. 
The  other  objection,  that  the  deed  was  exe- 
cuted to  defendants*  grantor,  After  the  one  to 
the  plaintiff  was  executed,  was  well  taken, 
however,  If  the  paper  under  which  plaintiff 
claims  is  In  law  a  deed  and  not  a  will.  If  a 
deed,  the  title  passed  thereby  out  of  the 
grantor  Into  the  plaintiff,  and  there  remained 
no  right  or  title  to  the  land  which  could  be 
conveyed  by  said  grantor  by  said  subsequent 
deed  to  defendants'  grantor,  G.  A.  Folsom. 
We  have  examined  plaintiff's  snid  mimiment 
of  title.  It  Is  in  form  a  deed,  witnessed  and 
probated  as  such,  and  employs  the  language 
and  terms  of  a  conveyance.  There  la  no  pow- 
er of  revocation  reserved  expressly  or  by  Im- 
plication, and  the  title  does  not  appear  to 
be  postponed  until  after  the  death  of  the 
grantor.  Tbe  only  word  in  It  to  indicate  that 
tbe  party  making  It  Intended  it  to  be  a  will 
la,  that  she  used  the  word  "bequeath"  In  con- 
nection with  the  word  "convey,"  statin;,  I 
"bequeath  and  convey"  to  my  son  (the  ptaln- 
tlffl),  the  lands  she  possessed,  describing  them 
by  land  office  numbersr-the  description  Itself 
being  an  Indication,  though  not  controlling, 
that  she  Intended  to  make  a  deed.  The  words 
used  In  connection  with  tbe  personal  prop- 
erty described,— "that  I  now  possess  or  may 
come  Into  the  possession  of  during  my  natu- 
ral life"— while  appropriate  to  a  will,  are  not 
inconsistent  with  the  paper  bdng  a  deed.  If 
the  papw  on  Its  face  were  equivocal,  the 
presumption  would  be  against  Its  (iterating 
as  testamentary,  unless  It  were  made  clearly 
to  appear  that  It  was  executed  animo  testan- 


dt,  to  operate  as  a  postbnmouB  disposition  of 
her  property.  Abney  T,  Moore,  106  Ala.  134. 
18  South.  60;  Whltten  v.  McFall,  122  Ab. 
619,  26  South.  131;  Gomes  t.  Hlgglns  *Aln> 
80  South.  417.  When  properly  eonstroed^ 
the  plalntltre  muniment  of  title  most  be  con- 
strued to  be  a  deed  which  passed  the  title, 
certainly,  of  the  land  therein  described  to 
him,  leaving  no  title  tb««to,  to  be  conveyed 
afterwards  to  defendants*  grantor,  G.  A,  Fol- 
som, and  there  was  no  error  in  oTermling 
defendants'  otdectlon  to  Its  introduction  In 
evidence. 

For  tbe  same  reason,  there  was  no  error 
In  sustaining  the  objection  of  the  plaintiff  t» 
the  introduction  of  the  defendants'  deed  from 
said  O.  A.  Folsom  and  wife  to  them.  They 
bad,  as  stated,  no  title  to  convej  to  defend* 
ants. 

Affirm  ed. 


NEWTON  et  al.  v.  BROOK. 

(Supreme  Court  of  Alabama.    June  28,  1002.) 

BRBACH  OP  CONTRACT— PLBADIMO—PAn-CBR 
TO  ALLSOB  CONSIDERATION— BFFBCT. 
1.  A  complaint  in  case  alleging  that  plaintiff 
engaeed  defendants  to  prepare  the  remaine  of 
ber  husband  for  burial,  and  shipment  by  a 
certain  train,  to  leave  at  a  specified  time,  and 
that  when  the  hour  of  leaving  had  arrived  it 
was  discovered  that  defendants  had  made  no 
preparation  for  the  shipment  of  the  remaiDs  at 
tbo  time  specified,  was  demurrable  on  the 
^und  that  no  considwatiou  was  alleged,  de- 
fendants being  under  no  duty  to  pwform  the 
obligation  independent  of  contract. 

Appeal  from  drcnlt  court,  Jeffeison  county; 
A.  A.  Coleman,  Judges 

Action  by  Nannie  8.  Brook  agalmt  W.  M. 
Newton  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Beversed. 

The  complaint  was  as  follows:  "The  plain- 
tiff claims  of  the  defendant  twenty-five  hun- 
dred dollars  damages  for  that  on  or  before 
the  16th  day  of  February,  1900,  the  defend- 
ants were  engaged  In  the  undertaking  busi- 
ness In  Birmingham,  Alabama,  and  as  such 
were  holding  themselves  out  for  the  prepara- 
tion of  bodies  for  burial  and  shipment;  that 
on  said  16th  day  of  February,  1900,  Benjamin 
F.  Brook,  who  was  tbe  husband  of  the  plain- 
tiff, departed  this  life  In  said  city,  and  tbe  de- 
fendants were  informed  that  plaintiff  desired 
to  ship .  the  remains  of  said  Benjamin  F. 
Brooks  to  Dunlap,  Georgia,  for  Interment,  over 
the  Southern  Railway,  upon  the  train  which 
was  to  leave  Birmingham  at  or  about  6  a.  m.. 
February  17,  1900,  and  tbe  plaintiff  engaged 
the  defendants  to  prepare  the  remains  of  said 
Benjamin  P.  Brook  for  burial  and  for  ship- 
ment over  said  Southern  Hallway  on  said 
train,  which  was  to  leave  Birmingham  at  or 
about  6  o'clock,  as  above  stated,  on  the  morn- 
ing of  February  17,  1000,  it  also  being  made 
known  to  the  defendants  that  preparations 
had  been  made  for  the  interment  of  said  re- 
malns  at  Dunlap,  Georgia,  at  10  a.  m.,  Feb* 
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rnary  18.  1900;  and  the  plaintiff  avera  that 
on  said  morning  of  February  17,  1900,  she 
went  to  the  Union  FaBseoger  Station  at  Bir- 
mingham, Alabama,  for  the  purpose  of  board- 
ing the  train  to  accompany  the  remains  of 
her  deceased  husband  to  Dunlap,  Geor^a, 
when  it  was  found  Qiat  the  body  had  not 
reached  the  station,  and  the  plaintiff  procured 
a  few  minutes  delay  In  the  departure  of  said 
train,  and  sent  to  the  defendants'  establlsh- 
ment  to  hurry  up  the  remains,  when  It  was 
dlscorered  that  the  defendants  had  made  no 
preparation  tor  the  shipment  of  deceased's  re- 
mains at  the  time  specified;  and  plaintiff  avers 
that  she  was  nnable  to  have  said  remains 
shipped  at  the  time  specified,  and  said  remains 
could  not  be  shipped  until  the  next  train, 
which  was  at  4:45  p.  m.,  February  17,  1900, 
and  in  consequence  of  said  delay  In  the  ship- 
ment of  said  remains  the  Interment  of  said 
remains  had  to  be  postponed,  and  the  plaintiff 
was  put  to  great  inconvenience  by  being  de- 
layed at  Union  Point,  Ga.,  from  2  o'clock 
a.  m.,  February  IS,  1900,  where  she  was  com- 
pelled to  wait  without  any  flre,  and  while 
waiting  there  she  suffered  from  cold  and  In- 
clement weather;  and  the  plaintiff  avers  that 
It  was  the  duty  of  the  defendants  to  have 
said  remains  prepared  and  placed  at  the  Union 
Depot  at  Birmingham,  Alabama,  for  shipment 
at  or  about  6  a.  m.,  February  17,  1900,  and 
by  reason  of  their  failure  to  do  so  the  plain- 
tiff suffered  great  mental  agony  and  distress, 
and  was  subjected  to  great  Inconvenience  and 
physical  pain,  as  hereinabove  stated,  and  was 
put  to  five  dollars  additional  expense  In  and 
about  said  burlal.—ell  to  her  damage  as  afore- 
said; hence  this  suit."  The  defendants  de- 
morred  to  the  complaint  upon  the  following 
grounds:  "First  The  complaint  fails  to  show 
by  its  averments  that  the  plaintiff  has  any 
cause  of  action  against  ttie  defendants  lil  this: 
(1)  The  defendants  can  only  be  held  liable  on 
a  breach  of  contract  for  work,  labor,  and  serv- 
ices agreed  to  be  performed  by  defendants  for 
tiie  plaintiff  at  her  special  instance  and  re- 
quest, for  a  consideration  then  and  there 
agreed  to  be  paid  by  the  plaintiff  to  the  de- 
fendants, and  the  complaint  falls  to  allege 
any  omslderation  paid  or  agreed  to  be  paid 
to  the  defendants  by  the  plaintiff  for  such 
services,  and  the  agreement  without  this  would 
be  nudum  pactum.  (2)  There  are  no  allega- 
tions in  the  complaint  showing  the  defend- 
ants were  under  any  duty  to  render  services 
or  became  liable  to  the  plaintiff  for  any 
breach  of  duty  required  by  law.  <3)  Because 
the  action  is  founded  on  a  tort  or  breach  of 
dnty  alleged  to  spring  out  of  a  contract,  when 
the  law  does  not  Infer  or  Impose  such  duty 
upon  the  defendants."  This  demurrer  was 
overruled.  Under  the  opinion  on  the  present 
appeal  it  is  unnecessary  to  set  out  any  of  the 
other  tacts  of  the  case.  There  were  verdict 
and  judgment  for  the  plaintiff,  assessing  hef 
damages  at  f  7S0.  The  defendants  appeal,  and 
assign  as  error  the  several  rulings  of  the  trial 
oDurt  to  which  exceptions  were  reserved. 


W.  H.  Denson,  tot  tppenants.  Lane  ft 
WhKe,  tat  appellee 

TYSON,  J.  Counsel  agree  that  the  com- 
plahit  is  in  case,  and  not  In  assumpsit;  that 
its  gravamen  is  for  a  breach  of  duty  growing 
ont  of  a  contract.  It  cotmts,  as  we  will  show 
when  we  consider  its  averments,  not  upon  a 
misfeasance  or  malfeasance  of  the  defendants, 
but  a  nonfeasance.  The  contract  attempted  to 
be  alleged  as  an  indncement  out  of  which  the 
supposed  duty  arose  is  shown  by  the  evi- 
dence to  have  been  oral.    Independent  of  the 

1  evidence,  however,  and  looking  alone  to  the 
averments  of  the  complaint,  applying  the  rule 
of  constrolng  pleading  most  strongly  against 
the  pleader,  we  are  constrained  to  hold  that 
the  contract  as  there  shown  was  an  unwrit- 
ten one,  and  Imports  no  consideration.  Sec- 
tion 1800,  Code;  Maury  v.  Olive,  2  Stew.  472; 
Phillips  T.  Scogglns,  1  Stew.  &  P.  30;  4  Enc. 
PL  ft  Prac.  p.  928.  If  the  form  of  this  action 
were  assmnpslt,  instead  of  trespass  on  the 
case,  it  cannot  be  doubted  that  It  would  be 
necessary  for  the  complaint  to  state  truly  the 
consideration  for  the  promise  of  the  defendants. 
There  is  no  principle  of  the  common  law 
better  settled  than  that  a  promise,  to  be  Und- 
Ing,  must  be  made  upon  a  legal  and  valid 
consideration;  and  wlOiout  such  consideration 
no  action  will  lie.  The  consideration,  there* 
fore,  being  essential  to  the  right  to  maintain 
an  action  upon  a  promise,  must  be  alleged, 
unless  it  be  In  a  case  where  the  promise  Is 
evidenced  by  a  writing  which  Imports  a  con- 
sideration. This  common-law  rule  Is  stated 
by  Mr.  Ohltty  to  be;  "In  declaring  upon  a 
contract  not  under  seal,  it  is  in  all  cases  nec- 
essary to  state  that  It  was  a  contract  that  Im- 
ports and  Implies  consideration,— as  a  bin  of 
exchange,  or  promissory  note,— or  expressly  to 
state  the  particular  consideration  upon  which 
it  was  founded."  1  Chit.  PI.  yieth  Am.  Ed.)  p. 
*300  (bottom  page  382).  In  the  note  it  is  said: 
"The  want  of  a  statement  of  the  considera- 
tion of  a  promise  is  a  capital  defect  In  a  dec- 
laration, not  to  be  supplied  by  intendment, 
bat  by  amendment."  Again,  It  Is  said:  "The 
consideration  must  be  truly  stated,  and  with 
substantial  certainty,  and  iwoved  as  laid." 
Bee,  also»  4  £nc.  Pi.  &  Prac.  p.  930,  end  not* 
1;  Maury  v.  Olive,  supra.  It  may  be  said 
that  these  principles  have  no  application  to 
this  case,  because  the  action  is  not  for  a 
breach  of  the  contract,  but  for  a  breach  of 
duty.  It  is  clear,  under  the  allegations  of  the 
complaint,  that  the  defendants  were  under 
no  duty  to  perform  the  obligation,  out  of 
which  their  duty  is  alleged  to  have  arisen. 
Independent  of  a  contract;  In  other  words, 
no  such  duty,  the  breach  of  which  Is  com- 
plained of,  originated  either  In  a  general  obli- 
gation of  law  or  In  an  obligation  thrown  upon 
them  by  reason  of  theh:  vocation.  So  then, 
If  the  duty  of  performance  was  upon  them  at 
all.  It  must  have  been  Imposed  by  contract. 
This  b^g  true,  the  contract  must  be  a  bln^ 

I  ing  one  upon  them,  and  this  must  be  shown 
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1^  the  aUegatloiis  of       complaint  To  thlg 
end  It  Is  Jnst  as  Importaint  to  state  expressly 
tbe  consldontlon  for  defendants'  ^mise  as 
If  the  action  were  Id  assnmpslt  1  Ohlt  PI.  p. 
*397;  21  Enc.  PI.  &  Prac.  pp.  913, 914;  Whftall 
T.  Morse.  B  Berg.  &  B.  8BS;  Thorne  t.  Deas, 
4  Johns.  84;  Elsee  v.  Qatward,  5  Term  R. 
*144  (top  page  6Q);  Jones  t.  Powdl,  15  Ala. 
824;  UaeAey  r.  Wilklnaon.  24  AUu  411.  The 
aTOTmeid  In  the  complaint  nnder  oonsldwatton 
Is,  "the  plalntUC  engaged  the  defendants  to 
prepare  Ibe  rmalns  ot  said  Benjamin  F, 
Brook  for  bnrlal  and  shlpmenf '  over  a  certain 
line  of  railroad,  to  leave  Birmingham  at  a 
specified  time;  that,  when  the  hour  of  learlng 
had  arrived,  it  was  dlacorered  that  "the  de- 
fendants bad  made  no  preparations  for  tlie 
shipment  of  deceased's  remains  at  tbe  time 
specified.**  The  aUegaUon  «monnts  to  nothing 
more  than  the  defendants'  promise  to  tin 
plaintiff  to  prepare  tbe  body  of  Brook  for 
bmlal  and  shipment  Clearly,  tben  is  no  ex- 
press statement  of  a  consideration  to  support 
the  promise  of  tbe  defendants.  Fw  angbt 
appearing,  the  iwomise  ot  defendants  may 
bare  beoi  gratnltoos,  or  npon  consideration 
moving  to  them  from  another  other  than  the 
plalntUf;  or  It  may  be  that  they  were  to  be 
compensated  for  their  services,  when  perform- 
ed, ont  of  the  assets  of  the  estate  of  the  dead 
man.  It  will-  also  be  noted  that  there  Is  no 
avoment  that  defendanto  entered  vpcm  the 
execution  of  the  preparation  of  the  remains 
for  burial  and  shipment  as  promised  by  them 
before  the  hour  arrived  for  its  sliipmait.  On 
the  contrary.  It  Is  Inferentlally  shown  by  the 
avermentB  that  they  did  not  undertake  the 
carrying  out  of  their  promise  until  after  the 
hour  alleged  bad  passed.   Nor  is  it  alleged  as 
a  fact  that  they  ever  took  possession  of  tbe 
body  under  tbeir  promise.   If  It  be  conceded 
that  this  Inference  may  be  drawn  from  tbe 
recitals  In  the  complaint,  It  fs  wholly  insuffl- 
clent  as  an  avament.    Gould,  PI.  c.  8,  SB  27, 
35;   Prlgmore  t.  Thompson,  Minor,  420.  In 
Elsee  V.  Gatward,  supra,  the  first  count  of 
the  declaration  was  In  case,  counting  on  a 
nonfeasauce,  as  here,  and  atrlkingly  analogous 
In  Its  alleKatloDs.    The  action  was  against  a 
carpenter  for  neglect  in  not  completing  cer- 
tain buildings  within  certain  specified  periods 
named  in  the  declaration.   Lord  Kenyon,  C. 
J.,  said:   "If  this  bad  been  an  action  of  as- 
sumpsit, It  could  not  have  been  supported  for 
want  of  a  consideration;  it  would  hare  been 
nudum  pactum.    •    •    *    Now,  I  do  not  think 
that  the  first  count  in  the  declaration  is  good 
In  law.    It  states  that  the  defendant,  who  Is 
a  carpenter,  was  retained  by  the  plaintiffs  to 
build  and  to  repair  certain  houses;  but  It  Is 
not  stated  that  be  was  to  receive  any  con- 
sideration, or  that  be  entered  upon  hla  work. 
No  consideration  results  from  bis  situation  as 
a  carpenter,  nor  from  tbe  undertaking;  nor  is 
be  bound  to  perform  all  the  work  that  is  ten- 
dered to  him;  and  therefore  the  amount  of 
this  Is  that  the  defendant  has  merely  told  a 
falsehood,  and  has  not  pci-formed  his  pnnnlse; 


but  for  bis  noi^eif(»mance  of  It  no  actkm 
can  be  supported."  Whether,  If  tbe  complain- 
ant  had  allured  the  fact  of  defendant**  par- 
tial execution  of  their  promise,  tt  would  be 
necessary  to  allege  a  consideration  for  ttdr 
promise,  we  do  not  decide. 

Before  ramdndlng,  we  wish  to  be  under- 
stood as  not  committing  ourselves  pro  or  con 
as  to  the  4Sht  ot  the  plaintiff,  i^od  ttw  erl- 
dence,  to  wwintpiw  thig  salt. 

Since  the  complaint,  as  framed.  Is  cnUrdy 
defective,  we  wHI  not  go  fnrtber  than  to  pass 
upon  tbe  demnrm  Interposed  to  it  tt  CiAowi, 
from  an  application  of  the  principles  announ- 
ced, that  the  demurrer  was  w^  taken,  and 
sboidd  have  been  sustained. 

BevoMd  and  remanded. 


JOHNSON  V.  STATU. 

(Bn^Mrane  Court  of  Alabama.   Jane  28,  1902.) 

OSIHINAL-rORHaiB  JKOPARJDY— PLKA8  —  MO- 
TION TO  QUASH— TSNIRB-MImBS  OF  TALES- 
UEN-«BHABKB  OF  PROSBCUTINa  ATTOH- 
NBT. 

1.  Former  jeopardy  famishes  no  ground  for 

Suaabing  an  indictment,  bat  should  be  spe- 
ially  pleaded  before  the  plea  of  not  guilty. 

2.  Motion  to  quash  should  be  before  plea  to 
in^ctment 

3.  Defendant,  being  entitled  to  have  served 
on  him  only  a  list  containing  the  names  of  the 
special  jurors  ordered  for  his  case,  and  the 
regular  juror*  drawn  and  snnunoned  for  the 
week  for  which  his  case  was  set,  cannot  hare 
the  venire  quashed  because  the  list  served  on 
him  did  not  contain  the  name  of  a  talesman, 
brought  in  to  fill  the  place  of  a  rejpilar  joror 
drawn  and  summoned,  hut  who  failed  to  at- 
tend, or  was  excused. 

4.  That  12  of  the  special  venire  are  en- 
gaged in  consideration  of  another  case  is  no 
ground  for  otijection  to  going  to  trial. 

5.  That  defendant  has  be^  convicted  two  or 
three  times  in  a  police  conrt,  and  bad  once  been 
convicted  of  a  felony,  and  sent  to  tbe  peni- 
tentiary;, warrants  the  remark  of  the  soliritor 
to  the  jory,  "This  oft-repeated  criminal  should 
be  severely  dealt  with." 

Appeal  from  criminal  court,  Jefferson 
county;  D.  A.  Greene,  Judge. 

Ed.  Johnson  was  convicted  of  robbery,  and 
appeals.  Affirmed. 

When  the  caae  was  called  for  trial,  and  be- 
fore the  jury  was  Impaneled,  tbe  defendsist 
moved  the  conrt  to  qnasb  the  Indictment  np- 
on the  following  grounds,  as  set  forth  In  the 
bill  of  exceptions:  "Tbat  this  defendant  has 
been  heretofore  Indicted  tor  tbla  same  of- 
t&iae,  and  that  on  tbe  trial  of  said  Indict- 
ment on,  to  wtt,  BCay  21.  19(0.,  it  appeared 
that  tbere  was  a  variance  between  the  proof 
and  tbe  aUegationa,  and  that  said  tndictmeiit 
was  quashed  by  the  court,  and  the  defendant 
held  for  a  new  indictmoit  and  that  the  In- 
dictment to  wtalcb  the  defoidant  la  now  call- 
ed to  plead  to  the  Indictment  wbiidi  vai 
found  and  retnmed  in  Hen  of  aaid  indlct- 
m&it  quashed,  as  aforesaid,  and  defendant 
says  tbat  this  indictment  was  not  authorized 

*r  %•  Sm  Indictment  mad  InformaUoD,  toL  27,  c«nt 
Dig.  1  m. 
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liy  law,  Id  tbls:  There  is  no  order  of  court, 
as  1b  authorized  by  law,  authorizing  the 
Srand  Jury  to  present  the  Indictment  now 
pending  In  this  court  against  the  defendant, 
and  because  the  same  Is  Illegal,  and  the 
irrand  jury  had  no  authority  to  farther  In- 
vestigate the  case,  or  to  present  the  Indict- 
ment which  the  defendant  1b  now  called  on 
to  answer."  To  support  this  motion  the  de- 
f CDdant  Introduced  the  former  Indictment  pre- 
ferred against  him,  and  the  minutes  of  the 
court  for  May  21,  1801;  the  trial  of  the  de- 
fendant being  on  June  12, 1901,  The  mlnntes 
of  the  conrt  of  May  21,  1901,  after  stating 
tbe  title  of  the  case,  was  in  words  and  figures 
as  follows:  'This  Hie  2lBt  day  of  May.  1901, 
came  H.  P.  H^lln,  soUdtor,  who  prosecutes 
for  the  state  of  Alabama,  and  also  came  the 
defendant,  In  talB  own  proper  person  and  by 
his  attorney,  and  the  said  defendant,  being 
dniy  arraigned  npon  said  Indictment,  for  his 
plea  thereto  says  that  he  Is  not  guilty,  and. 
Issue  being  Joined  thereupon,  the  evidence 
showing  that  tbe  party  diarged  to  have  beai 
robbed  is  named  Frank  Gress,  and  the  indict- 
ment alleges  Frank  Cress,  this  Indictment  Is 
quashed,  and  it  is  ordered  by  the  conrt  that 
the  defoidant  be  held  for  a  new  Indictment.** 
The  conrt  overruled  the  motion  to  quash  tbe 
Indictment,  and  to  this  ruling  of  the  conrt 
the  defendant  duly  excepted.  The  defendant 
then  moved  tbe  conrt  to  quash  the  venire,  np- 
on the  ground  ttiat  the  venire  served  npon 
bSm  did  not  contain  the  name  of  one  F.  W. 
Dunham,  who  bad  been  summoned  and  Im- 
paneled to  serve  as  a  talesman  to  flU  a  va- 
cancy on  the  regular  venire  for  the  week, 
caused  by  the  court  excn^ng  a  Juror  for  sick- 
ness. In  support  of  this  motion,  there  was 
evidence  Introduced  showing  that  the  conrt 
had  excused  one  of  tbe  Jurors  who  had  been 
drawn  and  summoned  as  a  Juror  for  the 
week,  npon  the  ground  that  he  was  sick,  and 
that  said  Dunham  was  regularly  drawn  and 
impaneled  as  a  talesman  to  snpidy  the  vacan- 
cy on  tbe  venire  caused  by  excusing  said 
Juror,  and  that  the  name  of  said  Dunham 
was  not  on  the  venire  served  on  tbe  dtfend- 
ant  The  conrt  overruled  the  motion  to 
quash  the  venire,  and  to  this  ruling  the  de- 
fendant duly  excepted.  The  defendant  then 
objected  to  going  to  trial,  upon  the  ground 
that  12  of  the  Jurors  drawn  and  Impaneled 
as  regular  Jnnvs  for  the  we^,  and  constitut- 
ing a  part  of  the  regular  venire  for  the  week, 
which  was  served  npon  the  defendant,  were 
at  that  time  out  engaged  In  the  consideration 
of  another  case.  The  court  overruled  this 
objection,  and  the  defendant  duly  excepted. 
On  the  trial  of  the  case,  the  state  introduced 
one  Frank  Oreas,  who  testified  that  he  was 
robbed  of  a  watcb  by  the  defendant,  and 
there  was  other  evidence  Introduced  showing 
that  the  defendant  was  guilty  of  the  offense 
charged  in  the  indictment  The  defendant, 
as  a  witoess  In  his  own  behalf,  testified  that 
he  did  not  assault  Gress,  nor  take  the  watcb 
from  him.   On  the  cross-examination  ot  tiie 


defendant,  he  admitted  that  he  had  been  con- 
victed In  the  police  court  of  Birmingham  two 
or  three  times,  and  had  been  once  srait  to  the 
penitentiary.  It  was  shown  by  the  records  of 
the  court  that  the  defendant  had  been  for- 
merly sentenced  to  the  penitentiary  for  grand 
larceny.  In  his  argnment  to  the  Jury  the  so- 
I  llcitor  used  the  following  language:  "This 
oft-repeated  criminal  should  be  severely  dealt 
with."  The  detendant  objected  to  the  use  of 
this  expression  by  the  solicitor  in  his  aigu- 
ment,  and  moved  the  court  to  ezclnde  the 
same.  The  court  oveiruled  this  objection 
and  motion,  and  to  this  ruling  the  defendant 
duly  excepted.  The  defendant  requested  Uie 
court  to  give  to  the.  Jury  the  foUovring  written 
charges,  and  separately  excepted  to  the  court's 
j  refusal  to  0ve  each  of  them  as  asked:  "(1) 
!  If  the  Jury  bdleve  the  evidence  they  cannot 
I  find  the  defoidant  guilty  of  robbery.  (2)  That 
if  tbe  Jury  bdieve  the  evidence,  they  wffl  And 
the  defendant  not  guilty." 

Ghas.  G.  Brown,  Atty.  Gen.,  for  the  State. 

McCTLGLLAN,  O.  J.  The  Indictment  was 
sufficient  in  averment  It  bad  been  regulariy 
returned  and  presented  by  a  duly  constttuted 
grand  jury.  On  being  arraigned,  the  defend- 
ant entered  his  plea  of  "not  gnll^"  to  It  No 
plea  of  former  jeopardy  or  of  former  acquit- 
tal was  ever  presented  or  filed,  or  offered  to 
be  made  or  filed.  If  it  be  conceded  that  the 
defendant  bad  been  In  Jeopardy,  or.  In  legal 
contemplation,  acquitted  under  a  former  In- 
dictment for  tbe  same  offense  by  reason  of 
the  facts  that  he  bad  been  pnt  to  trial  on  a 
former  Indictment;  that  In  tiie  course  of  that 
trial  the  evidence  developed  a  variance  as  to 
the  name  of  the  person  alleged  to  have  been 
robbed;  that  the  solicitor  had  thereupon  dis- 
missed the  prosecution,  under  section  4918  of 
the  Code,  with  a  view  to  the  preferment  of  an- 
other Indictment;  and  that  tbe  proper  order 
to  that  end  was  not  entered  by  the  court 
(McGIellan  v.  State,  121  Ala.  18,  25  South. 
725),— sncb  Jeopardy  or  acqulttel  furnished  no 
ground  for  quashing  tbe  present  Indictment 
but  should  have  been  specially  pleaded,  and 
the  special  plea  or  pleas  should  have  been  In- 
terposed before  the  plea  of  "not  guilty,"  else 
the  point  Is  waived.  Rlckles  v.  State,  68  Ala. 
538;  Jordan  v.  Same,  81  Ala.  20,  30,  1  South. 
677,  and  cases  cited.  So  If  tbe  facts  bad  In- 
volved matter  proper  for  a  motion  to  quash, 
the  motion  should  have  been  made  before 
pleading  to  the  indictment;  and  had  the  facts 
been  such  as  would  have  justified  the  quash- 
ing of  the  Indictment,  and  the  motion  to  that 
end  had  been  seasonably  made,  yet  it  would 
seem  that  It  was  In  the  unrevlsable  discretion 
of  the  trial  court  to  overrule  the  motion,  and 
put  the  defendant  to  his  demiurer  or  plea  In 
abatement  State  v.  Jones,  6  Ala.  666,  670; 
Nixon  V.  State,  68  Ala.  635;  Bryant  v.  Same, 
79  Ala,  282.  Tbe  appellant  can  take  nothhig 
tor  tbe  overmllng  of  his  motion  to  quash  tbe 
Indictment. 

The  cause  bdng  set  down  tm  trial  on  a  day 
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of  a  subsequent  week,  tbe  defendant  iras  enti- 
tled to  lure  serred  upon  blm  a  Uat  containing 
tbe  names  ot  tbe  special  Jurors  ordoed  for  his 
ease  and  the  names  of  the  ngulat  Jnrors  who 
had  been  drawn  and  summoved  for  such  snb- 
sequoit  week.  A  taleaman  brought  In  to  flU 
the  place  of  a  regular  Juror,  who,  having  been 
drawn  and  summoned  for  that  week,  failed 
to  attend  or  was  enmsed,  had  no  place  on  the 
special  T^lre  for  defendant's  trial,  aa,  conae- 
qoently,  on  the  list  served  on  him.  The  mo- 
tion of  defendant  to  quaah  tbe  venire  on  tbe 
ground  that  the  copy  served  on  him  did  not 
contain  the  name  of  one  such  talesman  was 
therefore  properly  overruled.  Johnson  v. 
State  (Ala.)  31  South.  951. 

Equally  without  merit  was  the  defendant's 
objectlm  to  going  to  trial  baaed  on  the  ground 
that  12  of  the  spedal  voilre  were  at  the  time 
ei^aged  in  the  conslde^tlon  of  another  case. 
Vlolationa  of  monldpal  laws  are  quasi  crim- 
inal offenses.  Moreover,  the  police  court  of 
Birmingham  bas  Jurisdiction  of  minor  offenses 
agabtst  state  laws.  Tbe  foots  tbat  defendant 
had  been  convicted  two  or  three  times  in  said 
court,  and  bad  once  been  convicted  of  a  fel- 
cay,  and  sent  to  the  penitentiary,  supplied  am- 
ple predicate  fOr  the  solicitor's  remark,  "This 
oft-repeated  criminal  should  be  severely  dealt 
with." 

The  refusals  the  court  to  give  the  afBrm- 
atlve  charges  requested  by  defendant  were  so 
obvlonsly  proper  as  not  to  admit  ct  discuB- 
alon.  Affirmed. 


McKINNBY  V.  STATB. 
(Supreme  Court  of  Alabama.    Jane  2&  1902.)  I 

CRIMINAL  LAW— CONFESSIONS—ADMISSIBILI- 
TY— PROVINCB  OF  JURY— INSTRUCTION. 

1,  On  li  crimtual  prosecution,  the  admisBibUi- 
tr  of  a  confession  in  evidence  is  a  question  for 
the  court.  What  weight  shall  be  accorded  it, 
when  admitted,  is  for  tbe  jury. 

2.  On  a  prosecution  for  arson,  the  sheriff  tes- 
tified that  he  had  arrested  accused  for  another 
offense,  and  while  taking  him  to  jail  spoke  to 
him  about  the  crime  for  which  be  was  on  trial, 
stating  that  a  reward  had  been  oS&red,  and 
that  it  was  his  custom  to  divide  rewards  with 
those  who  helped  to  locate  the  guilty  parties, 
antl  that  afterwards,  while  accused  was  under 
arrest,  and  witlioiit  the  sheriff  making  any 
threats  or  indncementa,  accused  confessed  to 
him.  Held,  that  the  confession  was  admissi- 
ble. 

8.  On  a  criminal  prosecution,  defendant  re- 
quested the  court  to  charge  that  before  the  de- 
feiidant  could  be  conrict&d  on  a  confession,  the 
confession  must  be  shown  to  have  been  made 
Toluutarily,  without  having  been  influenced 
by  threats,  inducements,  or  promises  of  re- 
ward. Ueli  properly  refascd,  because  it  re- 
ferred the  admissibility  ot  the  alleged  confes- 
sion to  the  jury. 

Appeal  from  Clay  county  court;  M.  N.  Man- 
nbig.  Judge. 

William  McKinne^  was  convicted  of  arson, 
and  he  appeals.  AflOrmed. 


1.  Sec  Crlmiaal  Law,  voL  li.  Cut  IHs.  U  im, 

:9,  1702,  17U. 


The  appellant  in  this  case  waa  indicted^ 
tried,  and  convicted  of  arson  In  the  second  de- 
gree in  setting  fire  to  and  burning  a  store- 
house containing  a  stock  of  goods  of  tbe  value 
of  $3,000.  On  tbe  trial  ot  tbe  case  the  burn- 
ing of  the  storehouse  and  the  ownership  Ibore- 
of  was  proved  as  laid  in  the  Indictment,  lip- 
on  tbe  Introductkn  of  W.  D.  Mayo,  be  testified 
that  he  was  tbe  sheriff  of  Clay  county  at  tiiB 
time  tbe  defendant  in  this  case  was  arrested; 
that  he  was  arrested  on  a  charge  for  bnrnii^ 
a  ghibouse  owned  by  one  Richards;  tbat  while 
be  was  in  Jail,  on  Ibe  charge  for  burning  said 
glnhouse,  tbe  witness  had  a  conversatkin  -with 
the  defendant;  tbat  be  did  not  oflev  blm  any 
Inducements  whatever,  nor  did  be  make  any 
threats  to  get  blm  to  make  a  settlement;  tbat 
he  (the  witness)  went  to  the  Jail  to  feed  the 
def^dant,  was  altme,  and  unarmed;  that  In 
this  conversation  the  defendant  told  tbe  wit- 
ness that  he.set  Ore  to  and  burned  the  8t«e- 
house  of  ilr.  Wilaon,  the  burning  of  whkdL 
was  charged  in  tbe  indlctmrait  in  tbe  present 
case.    The  witness  then  gave  in  d^all  the 
confession  of  tbe  d^endant  as  made  at  that 
time.  On  tbe  cross-examlnatlott  of  tbe  wltnesa 
Mayo,  lie  teatifled  tbat  after  be  bad  arrested 
tbe  defendant  on  tbe  charge  of  burning  Blcb- 
ards'  gtaihonae,  and  while  be  was  catrylng  blm 
to  Jail,  be  said  something  to  him  about  the 
burning  of  Wilson's  store,  and  in  tbe  oonver- 
satlon  tbe  defendant  said  something  tbat  made 
tbe  witness  believe  tbat  be  knew  be  did  the 
bunihig,  and  then  continuing,  the  wltncBB  tes- 
tified as  f(dlows:   "I  suggested  that  I  under- 
stood there  was  a  fSOO  reward  offered,  and 
tbat  It  bad  beoi  my  custom,  after  a  matter  of 
that  kind  bad  occurred,  to  divide  tbe  remvrd 
with  those  who  helped  me  to  locate  Ibe  par- 
ties."   The  defendant  objected  to  tbe  Intro- 
ductkm  in  evidence  of  the  confession  of  the 
doCendant  made  to  the  witness  Mayo,  upon  the 
ground  tbat  it  was  not  shown  to  have  been 
voluntary,  and,  after  tbe  cross-examhiatJoii  of 
the  witness,  tbe  defendant  moved  to  exclude 
tbe  testimony  of  the  witness  Mayo  aa  to  the 
confession  made  by  the  defendant,  upoa  the 
ground  that  it  was  showa  to  have  been  lu- 
Toiuntary.  The  court  overruled  the  oldectlon 
and  the  motion,  and  to  each  of  these  mlinga 
the  defendant  separately  excepted.   The  de- 
fendant requested  the  court  to  give  to  the  jury 
tbe  following  written  charges,  and  separately 
excepted  to  tbe  court's  refusal  to  give  cacU  ot 
them  aa  asked:  "(^  If  tbe  Jury  believe  from 
the  evidence  that  any  Inducements  were  of- 
fered to  tbe  defendant  to  procure  a  confession 
from  tbe  defendant,  thm  the  Jury  must  not 
consider  such  confession  against  tbe  defend- 
ant   (2)  If  the  Jury  brieve  from  the  evi- 
dence that  any  threats  were  made  against  tbe 
defendant  to  induce  him  to  make  cjnfessious. 
then  the  jury  must  not  conslda  such  confes- 
sions against  the  defendant        The  court 
charges  the  Jury  that  before  the  defendant  can 
be  convicted  on  a  confession,  tbe  confession 
must  be  shown  to  have  been  made  vcduntazlly. 
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without  bavlBg  been  Inflmnced  bj  tlireatB  or 
l>romiaes  of  reward." 

Chas.  G.  Brown,  Atty.  Gou,  for  tbe  State. 

DOWDBLL,  J.  In  a  criminal  case,  a  con- 
fesBion  ttiat  Is  made  on  a  promtee  of  some 
collateral  benefit  to  the  defendant,  no  bope  or 
favor  being  held  out  in  respect  to  the  crhnlnal 
charge  agahist  him,  Is  not  considered  Inrolmi- 
tary,  and  Is  tbuefore  admlaslble  In  evidence. 
1  GreenL  Ev.  (ICth  Ed.)  p.  35».  fi  2206;  Mc- 
intosh T.  State,  52  Ala.  356;  Stone  v.  Same, 
105  Ala.  60,  17  Soath.  114.  The  admlssibUIty 
of  the  cODfeaslon  In  evidence  la  a  preliminary 
question,  and  to  addreeeed  to  the  court  What 
welgbt  shall  be  accorded  ft,  when  admitted  In 
evidence,  la  a  question  for  the  Jury.  Burton 
T.  state,  107  Ala.  10ft,  IS  South.  284;  1  Brick. 
Pig.  p.  500,  i  858  et  seq.  The  statement  made 
by  the  sheriff  in  a  conversation  with  the  de- 
fendant, while  the  latter  was  in  his  custody 
under  a  charge  for  another  and  different  of- 
fense, and  before  any  charge  had  been  pre- 
ferred against  him  In  the  present  case,  that 
be  (tbe  aberlfF)  understood  that  a  reward  <rf 
$500  had  been  offered,  and  that  It  was  his 
custom  to  divide  tbe  reward  with  those  who 
helped  him  to  And  out  the  guilty  parties,  if 
considered  as  a  promise  to  the  defendant.  It 
held  out  to  him  no  hope  of  escape  from  a  con- 
viction or  of  lessening  his  ptmishment  in  the 
particular  case.  The  benefit  to  be  derived  was 
simply  coUatenil.  and,  as  was  said  in  Mcin- 
tosh V.  State,  taBn,  the  confession  was  volnn- 
tarlly  made^  witboiit  tbe  appliances  of  bope 
or  fear. 

The  dUTgas  raquested  by  the  defendant 
were  properly  refnsed,  as  they  referred  the 
admissibility  of  the  confession  to  the  Jury; 
a  question  exclusively  for  tbe  determination 
of  the  court.  Bob  r.  State,  82  Ala.  560;  Wash- 
ington V.  Same,  63  Ala.  29;  1  Brick.  Dig.  p. 
609,  {  85S  et  seq. 

We  find  no  vnor  In  tbe  record,  and  the 
judgment  must  be  afBnned. 


Bx  parte  BOOAT8EY  et  aL 

{Supreme  Cknirt  of  Alabama.   June  28,  1902.) 

APPBAL  FROTI  JUSTICE  COTTRT-ONB  OP  SBV- 
BRAI/  DEPENDANTS. 
1.  Under  Code  1896,  S  481,  providing  that 
"any  party"  may  appeal  to  the  circuit  court 
from  flQ7  jud^ent  rendered  against  him  be- 
fore a  Justice  of  the  peace,  one  of  two  defend- 
ants against  whom  the  Judgment  la  rendered 
may  remove  Uie  cause  by  cerUorarL 

PetMon  by  Bogataky  Bros.  Sc  Co.,  for  man- 
damus to  the  Judge  of  the  Tenth  Judicial  cir- 
cuit Denied. 

The  return  made  by  the  constable  on  the 
summons  and  complaint  before  a  justice  was 
as  follows:  "Executed  by  personal  service  on 
A.  B.  &  N.  Pleisher,  this  the  11th  day  of 
March,  1002.  Judgment  was  rendered  against 

If  1.  Sm  jDitKMi  of  tb»  PmMi  toL  U,  Cant,  Dig- 


the  defendants,  and  upon  this  Judgment  ex- 
ecution was  issued.  Thereafter  A.  B.  Fleisher 
filed  his  petition  in  the  circuit  court  of  Jeffer- 
son county,  addressed  to  Hon.  A.  A,  Oolemon, 
Judge  of  the  Tenth  Judicial  circuit.  In  which 
be  asked  for  a  certiorari  to  bring  up  tbe  pro- 
ceedings In  tbe  Justice  court  for  review  by 
the  drcult  court  One  of  the  grounds  of  the 
petition  for  certiorari  was  that  said  petlttouer 
was  not  saved  with  process,  and  therefore 
Judgment  rendered  against  bhn  was  void. 
The  writ  of  certiorari  was  issued  as  prayed 
for.  Thereopon  Bogatsky  Bros.  &  Co.,  plaln- 
tUTs  in  the  said  suit  before  the  Justice  of  tbe 
peace,  moved  tbe  court  to  dismiss  the  writ  of 
certlwatl  upcm  tbe  fallowing  grounds:  **L 
That  the  facts  set  forth  in  said  petition  and 
on  which  the  same  Is  predicated  are  untrue  in 
this,  tbat  there  is  no  Judgment  In  said  lower 

;  court  against  said  A.  B.  Flelsher  atone.  2. 

I  Tbat  tbe  said  defendant,  by  bis  said  petition, 
has  misled  and  decefved  ttils  court  in  that  th* 
said  Judgment  in  tbe  lower  court  Is  against  a 
partnership,  and  also  against  tbe  said  par> 
tlei^  of  -wUch  aald  A.  B.  Fletsher  Is  one.  3. 
That  the  said  defendant.  In  bis  said  petition, 
baa  set  up  a  fact  tbat  occurred  sobsequently, 
for  reason  that  tbe  same  was  Improperly  ren- 
dered. 4.  Tbat  there  Is  no  Judgment  in  said 
lovro'  court  agdbMt  said  A.  B.  Flelsher,  alone, 
wbwefore  return  of  said  writ  Is  Impositfble,  or 
if  made,  emmeona."  Upon  the  hearing  of  this 
motion  the  oonrt  oremdsd  the  same. 

Bogatsky  Bros,  ft  Oa  now  file  their  petl- 
tloo  In  the  supreme  eoort  asking  for  the  Issu- 
ance ct  a  mandamns  directed  to  tbe  Judge  of 
tbe  Tenth  Judicial  drcnlt  commanding  btan  to 
set  aside  his  former  order  overruling  the  m<K 
tlon  of  the  plaintiffs,  and  to  dismiss  tbe  writ 
of  certiorari  beretof(H«  Issued  by  blm. 

Sterling  A.  Wood,  for  petitioners.  L.  J. 
Mark  and  Lomax,  Cram  &  Well,  (or  respond- 
ent 

HARALSON,  J.  The  petitioners  Insist  that 
their  motion  to  dismiss  the  writ  of  certiorari 
in  tbe  lower  court  should  have  been  granted, 
because  the  Judgment  In  the  Justice's  court 
was  against  the  partnership  of  A.  B.  &  N. 
Pleisher,  and  also  against  A.  B.  Flelsher,  and 
tbat  tbe  certiorari  was  sued  out  by  A.  B. 
Flelsher  alone;  or,  in  other  words,  because 
tbe  Jadgment  In  the  Justice's  court  was  against 
two  defendants,— A.  B.  &  N.  Flelsher,  a  part- 
nership under  tbat  name,  and  against  A.  B. 
Flelsher  lndivldually,~the  cause  could  not  be 
carried  to  the  circuit  court  by  certiorari,  as 
was  here  done,  by  A.  B.  Flelsher,  one  of  the 
defendant& 

Formerly  (Toulm.  Dig.  610.  5  8)  the  statute 
as  to  appeals  and  writs  of  certiorari  from  a 
Justice's  court  to  the  circuit  court  provided, 
that  "any  person  aggrieved  by  tbe  Judgment 
of  any  Justice  of  the  quorum,  or  of  the  peace, 
may  within  five  days  thereafter  appeal  to  tbe 
next  superior  court  sitting  for  his  county." 
A  similar  statute  appears  In  CUy,  Dig.  446, 
111. 
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In  the  Ck>de  of  1852  (section  2861)  It  was 
provided  "that  either  party  aggrieved  by  the 
Judgment  rendered  *  ♦  •  may  prosecute 
an  appeal  thereon,"  etc.,  and  in  the  Code  of 
1896  (section  481),  that  "any  party  may  ap- 
peal" etc.  In  construing  the  act  of  1814,  ap- 
pearing In  Toulmin's  Digest,  It  was  held  hi 
Craig  T.  Atwood.  1  Stew.  &  P.  86^  that  where 
an  action  Is  brought  against  sereral  defend- 
ants In  a  Justice's  court,  one  of  them  without 
the  concurrence  of  the  others,  may  prosecute 
an  appeal  or  sue  out  a  writ  of  certiorari  The 
court  said:  "If  any  person  aggrieved  has  the 
right  to  have  that  grievance  redressed,  he 
would  be  deprived  of  that  right,  if  a  co-de- 
fendant should  refuse  to  Join  with  him  In  the 
appeal,  and  thereby  defeat  what  the  legisla- 
ture has  made  ample  provision  for,  and  fasten 
an  unjast  judgment,  In  many  Instances,  upon 
one  of  several  defendants.  This  could  not  be 
consonant  to  reason  and  to  Justice.  Hence,  I 
conclude  that  one  of  several  defendants  has 
the  right  to  appeal  and  execute  a  bond  inde- 
pendent of  his  co-defendants,  and  by  that 
means  remove  the  proceedings  from  the  Justice 
Jurisdiction  into  a  higher  tribunaL" 

The  word  "person"  as  formerly  used  in  the 
statute,  is  one,  it  may  be  of  larger  signif- 
icance than  the  word  "party"  as  used  in  the 
later  one,  but  it  certainly  includes  a  party. 
The  two  words,  in  common  discourse,  are  used 
often  synonymously.  A  person  not  a  party  to 
Judicial  proceedings,  is  not  generally  concluded 
by  them,  and  has  no  right  of  appeal  from 
any  Jadgment  or  decree  rendered  therein.  In 
some  instances,  be  may  propound  his  interest 
by  petition  to  the  couH  below,  and,  after  no- 
tice to  the  party  having  an  interest,  have 
himself  made  a  party  for  the  purpose  of  an 
appeal.  Reese  r.  Nolan,  90  Ala.  20S,  18  Sontb. 
677.  The  constmction  given  to  the  earlier 
statute  In  the  case  referred  to,  Is  as  ap^lca- 
ble,  therefwe,  to  the  present  statute  as  if  it 
had  been  rendered  thereon.  Indeed,  It  Is  diffi- 
cult to  see,  how  the  ase  of  the  word  "person," 
in  the  one,  and  party.  In  the  oth»,  makes  any 
difference  in  them. 

The  former  statnfe  provided,  as  does  the 
present  one,  that  cases  taken  by  appeal  or 
certiorari  from  the  Justice's  to  the  circuit 
court,  must  be  tried  de  novo.  Whether  tiie  ap- 
peal or  certiorari  by  one  of  two  or  more  de- 
fendants, has  the  effect  to  transfer  the  entire 
cause  to  the  circuit  court,  or  only  the  case  of 
the  one  appealing,  there  to  be  tried  de  novo,  it 
Is,  perhaps,  unnecessary  now  to  decide;  but, 
however  that  may  be.  It  cannot  be  questioned, 
without  disregarding  the  very  terms  of  the 
statute,  and  the  decision  of  the  court  in  con- 
struction of  it,— a  construction  which  has  re- 
c^ved  legislative  adoption  In  the  repeated  re- 
enactment  of  it,— that  one  of  several  defend- 
ants may  appeal  or  take  his  case  by  cer- 
tiorari to  the  circuit  court,  and  as  to  himself, 
at  least.  If  not  as  to  the  others,  have  his  case 
tried  anew. 

Section  426  of  the  Code,  as  to  appeals  to 
the  supreme  court  from  Judgments  and  de- 


crees of  lower  courts,  and  the  construction 
placed  on  It,  has  no  application  to  the  statute 
in  question. 

The  motion  to  dismiss  the  certioiBrl  was 
properly  overruled. 

Petition  for  mandamus  denied. 


KIEHAUS  et  aL  V.  000KB. 

(Supreme  Court  of  Alabama.    Jane  28,  1902.) 

CONSTITUTIONAJb  LAW— TAKING  OP  PROPER- 
TY—C0HPfiN8ATI0N—INJUN0TION-^&N- 
8WlCB^DBNIALS-8U77ICIflNCT. 

1.  Const.  1876,  art  14.  i  7,  providea  that  a 
mnuicipal  coi-poration  shall  make  just  compeu- 
sation  for  property  taken  or  udnred  by  con- 
struction or  enlargement  of  its  highways, 
works,  etc.  which  compensation  shall  be  paid 
before  the  taking  or  injury.  Held,  that  a  aty 
taking  up  a  sidewalk  in  front  of  premises  for 
the  purpose  of  rutting  down  a  new  one  has  uo 
right  to  injure  a  stone  wall  inclosing  the  lot 
withont  first  making  compensation  for  the  in- 
jury. 

2.  Where  a  city  Is  about  to  take  np  a  side- 
walk for  the  purpose  of  putting  down  a  new 
one.  which  work  would  injure  the  abutting  own- 
er's wall  inclosing  his  premises,  he  has  a  right 
to  an  Injunction  to  effectuate  his  constitotiODsl 
right  to  oompenBation  for  the  injury. 

8.  A  bill  alleged  that  the  defendant  city  was 
about  to  take  op  a  sidewalk  in  front  of  com- 

filainant's  premises,  which  would  injure  a  wall 
nclosing  the  premises;  that  the  contractors 
were  nonresidents,  had  no  property  In  the  state, 
and  were  unable  to  respond  to  a  judgment;  nor 
could  the  process  of  any  state  court  reach  any 
of  their  property.  The  answer  admitted  their 
nonresidence  and  that  they  had  no  substan- 
tial property  in  the  state,  but  denied  their  in- 
ability to  pay  any  judgment  Hdd,  that  the 
denials  did  not  warrant  a  dissolution  of  an  in- 
junction restraining;  the  work. 

4.  Where  a  motion  to  dissolve  an  injunction 
is  joint  as  are  also  the  appeal  from  a  de- 
cree overruling  the  motion,  and  the  align- 
ments of  error  on  such  appeal,  the  decree  be- 
ing proper  as  to  certain  of  respondents,  it 
must  be  held  proper  as  to  all. 

5.  Chancery  Practice  Rule  32  (Code,  p.  1209) 
provides  that,  before  a  motion  can  be  entertain- 
ed to  dissolve  an  injunction  on  the  denials  of 
the  answer  of  the  equity  of  the  bill,  the  answer 
must  be  sworn  to.  Held,  that  the  answer  of  a 
corporation  must  be  sworn  to  before  a  mo- 
tion to  dissolve,  etc.,  can  be  entertained. 

6.  Chancery  Practice  Role  32  (Code,  p.  1200) 
provides  that  before  a  motion  can  be  entertain- 
ed to  dissolve  an  Injmiction  on  the  denials  of 
the  answer  of  the  equity  of  the  bill,  the  answer 
must  be  sworn  to.  In  a  suit  against  a  city 
and  contractors  to  enjoin  the  contractors,  act- 
ing for  the  city,  from  taking  up  a  sidewalk  so 
as  to  injure  a  wall  inclosing  the  premises,  the 
bill  alleged  that  the  contractors  had  no  prop- 
erty in  the  state,  were  nonresidents,  and  could 
not  respond  to  any  judgment  in  damages.  The 
answer,  which  wai  sworn  to  hj  the  mayor, 
denied  that  injury  to  the  wall  was  threa^ied 
and  that  the  contractor  could  not  respond  to 
any  damages.  The  answer  did  not  disclose 
who  was  the  representative  of  the  city  in  malt- 
ing the  statements  contained  in  the  bul,  or  that 
he  was  acquainted  with  the  facts,  and  did  not 
show  that  the  mayor  had  knowledge  of  the 
facts.  Seld-,  that  a  motion  to  dissolve  the  in- 
junction on  the  eqnity  of  the  bill  was  proper- 
ly denied,  inasmuch  as  the  answer  was  no 
stronger  man  (me  on  Information  and  belief. 

f  S.  See  Bmlaent  Domain,  VOL  IS,  Cut.  Dig.  H 
7«.  761. 
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Appeal  from  chancery  court,  Colbert  coun- 
ty; W.  H.  Simpson.  Chancellor, 

Suit  br  RtocktoiL  Cooke  against  B.  NtebaoB 
ft  Co.  and  another.  From  a  decree  orermUng 
a  motkm  to  dlssolre  an  Injunction,  defendanta 
appeal.  Affirmed. 

It  waa  averred  In  the  bill  that  the  complain- 
ant was  the  owner  in  fee  of  two  certain  de- 
scribed lots  In  the  city  of  Sheffield,  which 
fronted  upon  what  Is  known  as  "Montgomery 
ATenue,"  In  said  city;  that  at  the  time  he 
purchased  said  lots  there  had  been  construct- 
ed by  the  former  owner  thereof,  In  accord- 
ance with  the  requirements  and  ordinances  of 
the  city  of  Sheffield,  a  sidewalk  In  front  of 
said  lots  on  Montgomery  avenue,  on  the  grade 
established  by  the  authorities  of  said  city, 
properly  curbed,  and  covered  with  chert  and 
gravel;  that  after  the  complainant  became  the 
owner  of  said  property,  In  compliance  with  the 
ordinance  of  said  city,  he  covered  the  side- 
walk at  his  own  expense  with  additional  cbert 
or  gravel;  that  said  sidewalk  has  been  ever 
since,  and  is  now,  a  proper  and  convenient 
sidewalk  for  the  use  of  the  public  and  the 
owner  of  said  property,  and  Is  sufficient  and 
proper  for  all  uses  and  purposes;  that  when 
said  sidewalk  was  constructed  by  the  owner  of 
said  lots  it  became  necessary  for  said  owner 
to  construct  on  one  of  the  lots,  and  contiguous 
and  along  tbe  ticte  of  said  sidewalk,  for  the 
fall  front  of  said  lot,  a  stone  wall  at  great 
expense^  which  said  wan  was  betaig  used  as  a 
means  of  Indoslng  complainant's  lot;  that 
8->ine  time  in  the  year  1001  tbe  dty  of  Shef- 
field, by  Its  city  coancU,  passed  an  ordinance 
wh^by  the  owners  ol  certain  property,  In- 
cluding tbe  lots  described  In  the  bill,  were  re- 
quired to  lay  concrete  pavement  In  front  of 
tbelr  property  In  accordance  with  certain 
siiecUlcatkma  In  said  ordhiance;  that  In  order 
for  the  complainant  to  comply  with  said  ordt- 
nance  tt  would  be  necessary  to  destroy  and 
greatly  Injure  ttie  sidewalk  tiieretofore  boflt 
by  the  complainant  and  the  former  owner  of 
the  pn^iertjr,  and  the  construction  of  sold  side- 
walk "irill  also  greatly  injure,  and,  In  case  of 
caving,  partially  destroy,  the  said  stone  wall 
Indosiiv  the  lot  of  comi^lnant,  upon  wbl^ 
It  ts  bunt,  and  will  otherwise  greatly  Injure 
tbe  compUinanfB  property."  It  was  thai 
averred  in  the  bin  that  tbe  said  dty  of  **Sbef- 
fleld  and  tbe  cooncll  thereof  are  wholly 
wlttaont  authority  to  pass  and  enforce  tbe  or^ 
dinance  refierted  to;  that  tbe  same  was  be- 
yond tbe  sntborlty  and  powers  of  said  city, 
was  in  violation  of  the  constitution  of  the 
state  and  the  constitDtloa  of  the  United  States, 
and  was  wholly  null  and  void;  that  tbe  city 
at  SheSldd  Is  seeking  1^  and  under  said  or- 
dinance to  take,  injure,  or  destroy  tbe  said 
property  of  complainant  in  said  sidewalk  and 
atone  wall  Inclosing  Its  premises,  without  ctnn- 
poisation  to  complainant  hi  such  Injnry  or 
destruction,  and  vittwot  any  proceeding  hav- 
ing been  taken  to  ascertain  what  compensa- 
tion to  your  orator  would  be  Just  therefor." 
It  ms  then  averred  in  the  blU  that  In  the 


year  1902  the  city  of  Sheffield  entered  Into  ft 
omtract  with  the  dtfendant  B.  Ntehans  &  Co^ 
for  the  construction  and  laying  with  concrete 
of  the  sidewalks  mentioned  In  said  ordinance, 
at  the  expense  of  the  omiers  of  the  property 
before  which  the  sidewalks  were  proposed  to 
be  laid,  whldi  Indoded  tbe  proporty  of  tiie 
complainant;  that  no  resident  security  ha» 
been  taken  tm  Nidiaas  ft  Go.,  and  the  persons 
who  composed  said  firm  are  all  nonresidents 
of  the  state,  "having  no  substantial  inwperty 
In  said  state,  and  are  unable  to  respond  la 
said  state  to  any  Jndgnont  against  them  for 
damages,  nor  could  any  final  process  from  any 
of  the  conrte  In  and  of  this  state  reach  any 
property  of  the  said  defendants."  It  was  theo 
averred  ttat  said  Nlebans  was  threatening  t» 
go  upon  the  property  In  front  of  complainant's 
property  with  labor  and  teams,  and  destroy  or 
Injure  said  oomplobianti^  sidewalk,  Tgmora  tbe 
gravel  and  chert  irtilch  had  been  placed  there- 
on, and  Injure  tbe  stone  wall  Indoshig  the 
complainant's  said  lot,  without  any  compensa- 
tion to  said  complainant^  and  unlawfully  axul 
In  violation  of  the  oomidatnanfs  rights,  and 
are  seeking,  under  their  alleged  contract  with 
the  dty  of  Sheffield,  to  create  and  fastat  s 
charge  or  Hen  or  Incumbrance  on  the  com- 
plainant's said  lota;  and  that  complainant  Is 
wholly  remediless  at  law.  The  prayer  of  the 
bin  was  for  an  Injunction  restraining  and  en- 
joining the  defendants,  and  each  of  them,  or 
tbetar  semnts,  agents,  and  officers,  "ftom  in- 
juring or  destroying  the  sidewalk  In  front  of 
said  lots,  *  *  *  or  tbe  curbing  thereof,  or 
tbe  sbme  wall  Indoslng  the  premlsee  of  your 
orator."  There  was  also  a  prayer  for  general 
reUrf.  Upm  tbe  filhig  of  tills  bill  a  prdimi- 
nary- Injunction  was  Issued,  upon  the  complain* 
ant  giving  bond  as  requhwd  by  law.  The  de- 
fendants. B.  Niebaus  ft  Oo-.  and  B.  Nlehaus 
and  J.  O.  mraldo,  Indlvlduany,  and  the  city  of 
Sheffield,  filed  a  Johit  auwer  to  tbe  Un.  In 
this  answer  they  admitted  the  passage  of  tbe 
ordinance  of  the  dty,  the  making  of  the  con- 
tract between  the  defendants,  and  that  the 
sidewalk  of  chert  or  gnvd  bad  been  bnllt  in 
front  of  Qie  complainant's  lota,  and  that  there- 
was  a  stone  wall  around  one  of  said  lote;  but 
the  defendante  deny  that  said  sidewalk  was 
built  according  to  the  established  grade  and 
was  a  ^vper  and  convenient  sidewalk.  They 
further  deny  that  the  changes  required  by  salA 
ordinance  in  front  of  said  lote  wrald  In  any 
way  "destroy  or  Injure  said  sidewalk  or  the 
toterest  of  complainant  therebi,  but  tbay  al- 
1^  the  fact  to  be  that  a  coftq>llauce  with  said 
ordinance  woidd  greatly  Improve  the  side- 
walk," and  will  enhance  the  value  of  com- 
plainant's property.  Defendante  further  deny- 
that  the  dty  of  Sheffield  was  without  anUior- 
Ity  to  pass  and  enforce  said  ordinance^  or  that 
the  same  was  In  violation  of  the  constitution 
of  the  state  and  of  the  United  States;  and 
they  fiu^er  deny  tbat  the  defdidants  are 
seeking  to  take.  Injure,  or  destroy  any  of  the 
proper^  of  the  complainant,  or  that  complataK 
ant  Is  entitled  to  any  eompensatloa  growlnif 
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out  of  the  work  contemplated  tor  sach  ordi- 
nance. This  answer  was  sworn  to  by  an  affi- 
davit made  before  a  notary  public,  whlcb  was 
in  words  and  figures  as  follows:  "Before  me, 
Joeei^  fi.  Coletoan.  notary  public  In  and  for 
tlie  state  and  count?  aforesaid,  personally  ap- 
peared B.  J,  Thurmond,  Jr.,  mayor  of  the  city 
of  Shefileld,  who,  being  by  me  duly  sworn, 
deposes  and  says  that  the  statements  contain- 
ed In  the  foregoing  answer  that  are  stated  as 
of  knowledge  he  knows  to  be  true,  and  that 
those  stated  on  Information  and  belief  he  be- 
lieres  to  be  true.  [Signed]  B.  J.  Tburmond, 
Jr.,  Mayor."  There  was  a  motion  made  to 
dlaaolve  the  Injunction  for  want  of  equity  In 
the  bill  and  upon  the  denials  In  the  answer, 
and,  upon  the  submission  of  the  cause  upon 
this  motion,  the  dEuucellor  rendered  a  decree 
overruling  it 

Kirk,  CarndChad  &  Batiier  and  Jas.  H.  Na- 
than, for  appenantB.  Thos.  B.  Botdhac,  tor 
appellee. 

TYSON,  J.  This  appeal  Is  prosecqted  from 
a  decree  ovorullng  a  motion  to  dissolve  the 
Injunction  because  of  want  of  equity  In  the 
bill  and  upon  the  denials  In  the  answer.  There 
Is  much  averred  in  the  bill  challenging  the 
right  of  the  remxmdents  to  tear  up  the  diert 
and  gravel  upon  the  sidewalk  fronting  the 
[Hwperty  of  complainant,  which  was  placed 
there  by  him  and  his  predecessor  in  ownership 
of  the  lots.  Whatever  may  be  the  rights  of 
the  respondents  with  respect  to  this  matter,-— 
a  question  we  do  not  declde,-~lf  It  be  conceded 
that  they  have  such  a  right.  It  is  entirely  clear 
that  they  have  no  right  to  injure  the  stone 
wall  Inclosing  the  lot  belonging  to  the  com- 
plainant in  the  iHTosecntloa  of  the  construction 
or  enlargement  of  the  improvements  proposed 
to  be  put  npon  the  sidewalk,  without  first 
making  just  compensation  for  such  Injury. 
Const.  18T5,  art.  14.  fi  7;  Const.  1901,  art.  12, 
5  235;  City  Council  Of  Montgomery  v.  Mad- 
dox,  89  Ala.  181,  7  South.  433;  Town  of  Avon- 
dale  V.  McFarland,  101  Ala.  381,  13  South. 
501;  City  Council  of  Montgomery  v.  Lemie, 
121  Ala.  m),  25  South.  919.  And  to  the  ef- 
fectuation of  preserving  the  complainant's 
right  to  the  compensation,  guarantied  to  blm 
by  the  constitution,  to  be  paid  to  him  before 
the  Injury  is  done,  he  has  a  remedy  In  eq- 
uity, "by  Invc^lng  the  injunctive  aid  of  a  court 
of  chancery,  wholly  regardless  of  the  solvency 
or  insolvency  of  the  municipal  corporation,  and 
of  the  Inquiry  whetlier  or  not  he  could  recover 
and  realize  compensatory  damaf;cs  in  an  ac- 
tion at  law."  City  CouncU  of  Montgomery  v. 
I^mle,  supra.   The  bill  Is  not  without  equity. 

Should  the  Injunction  have  been  dissolved 
upon  the  denials  In  the  answer?  "When  a 
bin  avers  facts,  the  burden  of  proving  which 
Is  entirely  on  complainant,  if  the  sworn  an- 
swer is  made  on  knowledge  and  contains  an 
unequivocal  denial  of  the  charges  on  which 
the  right  to  an  injunction  rests,  the  general 
rule  Is  that  the  Injunction  must  be  dissolved 


on  the  denials  In  the  answo-."  8  Brick.  Dig. 
p.  352,  S  303.  But  even  this  rule  is  not  uni- 
versal. Jackson  v.  Jackson,  91  Ala.  29#,  10 
South,  31.  In  cases  of  this  character  this  rule 
Is  more  flexible,  yielding  more  to  the  particu- 
lar circumstances,  and  the  chancellor  has  a 
large  discretion  over  the  subject,  and,  notwith- 
standing the  denials  of  the  answer,  may  retain 
the  hij  unction  until  a  final  hearing  of  the 
cause.  Chambers  v.  Iron  Co^  67  Ala.  353; 
Mabel  MIn.  Co.  v.  Pearson  Coal  &  Iron  Co., 
121  Ala.  567,  26  South.  754;  Birmingham 
Traction  Co.  v.  Birmingham  By.  &  Electric 
Co.,  119  Ala.  129,  24  South.  S6S.  In  Harrison 
V.  Terby,  87  Ala.  185,  6  South.  8,  the  excep- 
tion to  the  general  rule  was  recognized  and 
enforced,  and  lu  weighing  the  relative  degree 
of  injury  or  benefit  to  the  parties  which  would 
probably  ensue  from  the  maintenance  of  the 
injunction  on  the  one  hand,  and  its  dissolu- 
tion on  the  other,  the  court  was  controlled  to 
a  large  extent  by  the  fact  that  one  of  the  re- 
spondents was  a  nonresident  of  this  state.  In 
the  bin  In  this  cause  It  is  averred  that  the 
two  respondents,  who  were  about  to  actively 
t)egln  the  tearing  away  the  chert  or  gravel  on 
the  sidewalk  and  to  Injure  the  complainant's 
lot,  "are  nonresidents  of  the  state  of  Alabama, 
have  no  substantial  property  in  this  state,  and 
are  unable  to  respond  in  this  state  to  any 
Judgment  against  them  for  damages;  nor 
could  any  final  process  from  any  of  the  courts 
of  and  In  this  state  reach  any  property"  of 
theirs.  The  answer  admits  their  nonresldeace 
and  the  allegation  that  they  have  no  substan- 
tial property  In  tills  state.  It  is  true  it  denies 
their  inability  to  respond  to  any  Judgment  that 
may  be  rendered  against  them.  We  are  of  the 
opinion  that  this  circumstance  is  a  suffldent 
justification  of  the  discretion  exercised  by  tbe 
ctiancellor  as  to  those  respondents.  As  the 
motion  to  dissolve  was  joint,  as  Is  likewise  the 
appeal  and  tlie  assignments  of  error,  the  de- 
cree being  proper  as  to  two  of  the  respondents, 
it  must  be  held  proper  as  to  the  other  re- 
spondent, without  r^;ard  to  whether  it  is  right 
or  wTons- 

But  another  reason  may  be  assigned  Justi- 
fying the  action  of  the  chancellor.  It  la  nn- 
doubted  that  the  motion  to  dissolve  the  Injunc- 
tkm  on  the  denials  In  the  answer  could  not  be 
entertained  by  the  chancellor  uoless  the  an- 
swer was  sworn  to.  Bule  32,  Ctumcoy  Pne- 
tice  (page  1209,  Code).  And  the  answer  of  a 
corporation  Is  not  an  exception  to  the  mle. 
Mobile  &  M.  By.  Co.  v.  Alabama  Midland  By. 
Co.,  123  Ala.  168.  26  South.  324.  Tbe  mani- 
fest purpose  of  this  requirement  is  to  give  to 
the  denials  In  the  answer  relied  upon  to  de- 
feat tlie  equities  of  the  bill  the  weight  and 
credence  of  evidence  of  their  tmth,  upon  which 
the  chancellor  Is  called  uiKm  to  act  The 
credence  whtoh  Is  to  be  given  this  evidence 
necessarily  depends  upon  the  knowledge  poe- 
sessed  by  the  attiant  making  the  veriflcatkn, 
of  the  facts  alleged.  It  Is  apparent  from  tbe 
allegations  of  the  answer  that  facts,  without 
reference  to  whether  they  were  within  the 
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knowledse  of  one  respondent  and  not  £b  the 
knowledse  of  the  other,  except  upon  Infonna- 
tkm  gained  fnnn  the  other,  are  Indiscriminate 
ly  aliased  as  upon  the  knowledge  of  all  the 
respondents.  To  Ohntrate^  to  the  charge 
made  In  the  hill  that  Xlebans  and  Plraldo  are 
tiireatenlng  with  laborers  and  teams  to  Injure 
the  stoue  vail  taudoslng  com^lnant'8  lot,  the 
respondents'  answer,  after  admitting  that  Nle- 
hans  and  Plraldo  Intended  to  go  upon  the 
BldewBlb  In  front  of  coniplalnan^B  iHTopsty 
with  laborers  and  teams,  denies  that  they 
threatened  or  Intoided  In  any  way  to  Injore 
the  walL  It  was  tn^oastble  for  the  dty,  or 
rather  Us  re^esentatlTeB,  to  know  these  facts, 
except  apiHi  Information  derlred  from  Nlebaua 
and  Plraldo.  The  agent  ol  the  dty  repre- 
senting It  In  the  preparation  at  the  answer 
could  not,  therefore,  state  posltlrely  and  in-1- 
marlly  the  ezlatenee  of  those  facts.  Further- 
more, the  respondent  the  city  of  Sheffield,  be- 
ing a  oorporatkm*  and  actli«,  of  necessity.  In 
all  matters,  hy  and  throi^h  an  agent  or  agents, 
can  have  no  knowledge  of  any  fact,  except 
through  Its  properly  acoredlted  agent,  and,  for 
that  matter,  could  not  make  an  answer  In  any 
other  way.  The  answer  does  not  disclose  who 
Its  rqvesentatlTe  was,  In  making  the  state- 
mente  contained  In  It,  or  that  be  was  acquaint- 
ed with  the  facts  stated.  Nor  are  we  aided  In 
this  matter  bgr  the  affidavit  If  the  affiant 
who  made  the  Teriflcatlim  r^iresented  the  mu- 
nicipality In  making  the  stotement  of  fhets 
contahied  hi  the  answer,  this  Is  not  abown  by 
the  affidavit,  dm  Is  it  shown  by  the  affidavit 
that  be  was  acquainted  wltb  the  facts.  It 
was  said  In  Fultm  Bank  v.  New  York  ft  S. 
Ganal  Co.,  1  Falge,  311  (cited  approvingly  In 
Griffin  V.  Bank,  17  Ala.  268):  "The  case  of 
a  corporation  defendant  is  an  anomaly  in  the 
practice  In  relation  to  the  dissolution  of  an  In- 
junction. In  most  cases  the  Injunction  Is  dla- 
solved  as  matter  of  course.  If  the  answer  Is 
perfect  and  denies  all  the  equities  of  the  bill 
In  the  points  upon  which  the  Injunction  rests. 
It  Is  not,  however,  a  matter  of  course  to  dis- 
solve the  Injunction  where  the  defendant  acts 
In  a  representative  character,  and  founds  his 
denials  of  the  equity  of  the  bill  upon  informa- 
tion and  belief  only.  *  *  *  But  no  disso- 
lution of  the  InjuDctloD  can  be  obtained  upon 
the  answer  of  a  corporation  which  is  not  duly 
verified  by  the  oath  of  some  officer  of  the  cor- 
porntiou,  or  other  persoo  who  Is  acquainted 
with  the  facts  contained  therein." 

The  fact  that  Niehaus  or  Piraldo,  who  are 
charged  as  being  actively  engaged  in  the  winU 
which.  If  carried  out  would  result  In  injurj- 
to  complnlnanfs  lot,  and  who  knew  better 
than  any  one  else  what  they  Intended  to  do. 
did  not  also  make  oath  to  the  answer,  Is  t 
circumstance  worthy  of  cousiderEition  Id  giving 
weight  and  credence  to  the  denials  cootained 
in  It  Furthermore,  they  should  not  be  allow- 
ed to  support  their  denials,  for  the  pnrpoec  of 
giving  probative  force  to  them,  by  hearsay 
pvldence.  Especially  Is  this  true  when  each  of 
tbcm  is  fully  acquainted  with  facts  alleged  In 


the  MU,  and  can  depose  prhuarlly  to  their  ex- 
istence or  nonexistence.  And  so  far  as  the 
r^Vondent  the  dty  of  Bheffidd  Is  concerned, 
we  fed  that  we  are  aothwlsed  In  saybic  that 
the  answer  dlsdoses  that  the  affiant  knew 
nothing,  of  his  own  knowledge,  of  tbe  facts 
upon  whldi  title  denials  are  predicated,  going 
to  the  equity  of  the  bffi  pohited  oat  by  us. 
It.  too,  reUed  xrpim  a  mere  heaisaj  affirmation 
when  primary  evidence  was  attainable.  Uptm 
the  question  uadw  consIderaUon,  the  case  can- 
not possibly  be  stronger  than  one  In  whteh 
ttM  answer  denies  the  equity  of  the  blU  upon 
InCnmatlon  and  belief.  Calhoun  r.  Cocens, 
8  Ala.  608;  Ballway  Go.  v.  WItherow,  82  Ala. 
IM,  8  Sontb.  23.  with  this  dubious  proof  hi 
support  of  the  denlsli  of  the  answer.  It  can- 
not be  said  that  tbe  court  cannot  see  a  good 
reason  In  the  facts  disdosed  why  the  In}nnc- 
tlw  should  be  retained.  Bembert  v.  Brown, 
17  Ala.  on. 
Afflrnied4  ' 


NASHTILLB,  a  ft  ST.  Z<.  B7.  GO.  T. 
ALABAMA  OITT. 
(Stvrenw  Court  of  AJabama.   June  28.  MOSL) 

BA2LRQADS-UCBN8B  TAX— RBA80NABLINB8S 

— INTBR8TATB  C0HHBRCO-PLB4D- 
INO  ORDINANCB. 

1.  Complaint  to  recover  license  tax  provided 
by  ordinance  need  not  set  out  the  ordlnanee, 
bat  merely  state  ito  sidMrtanee  and  aver  Its 

violation. 

2.  A  railroad  company's  liability  to  pay  a 
license  tax  required  of  a  company  innning  cars 
through  it,  for  transportiug  freight  or  passen- 
Kers  to  or  from  it,  is  not  affected  by  its  not 
nitrlng  an  agent  or  office  In  the  city. 

3.  A  city  ordinance  Imposing  a  privilege  tax 
on  a  railroad  company  runoing  cars  through 
the  city,  for  the  busineas  of  transportiog  freight 
or  passengers  between  the  city  and  other  points 
Id  the  state,  does  not  interfere  with  interstate 
comtoerce. 

4.  A  privilege  tax  of  f60  a  year  required  by 
a  city  of  2,000  of  each  railroad  company  run- 
ning cars  through  it  for  the  business  of  trans- 
porting freight  and  paRsengers  between  It  and 
other  points  in  the  state,  is  not  nureaaonable, 
thongh  in  the  case  of  one  company  Its  receipts 
in  the  city  do  not  psy  its  operating  expenses 
therein. 

Appeal  from  city  court  of  Gadsden;  John 
H.  DIsque,  Judge. 

Action  by  Alabama  City  against  the  Nash- 
ville, Chattaiio(^  &  St.  Louis  Hallway  Com- 
pany. Judgment  for  plaintiff.  Defendant  ap- 
peals. Affirmed. 

Tilts  was  a  suit  by  the  city  of  Alabama 
City,  against  the  appellant  to  recover  several 
sums  alleged  to  be  due  to  the  plaintiff  for  li- 
cense or  privilege  tax  for  the  defendant  er 
gaging  in  the  business  in  Alabama  City  o 
operating  Its  railroad  therein,  for  the  traos- 
portation  of  freight  aud  passengers,  one  or 
both,  to  points  In  the  state  of  Alabama  and 
from  other  points  In  the  state  of  Alabama  to 
AJabama  City;  It  being  averred  In  each  of  the 
counts  of  the  complaint  claiming  the  priv- 
ilege tax  of  $50  fur  each  of  the  years  in  which 
the  plahitlff  failed  to  take  out  a  license,  that 
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tbe  defendant  had  not  paid  said  amount  as 
required  by  the  ordinance  of  the  plaintiff. 

The  complaint  contained  three  couata,  set- 
ting out  tbe  facts  as  above  stated.  The  third 
count  of  tbe  complaint  did  not  set  oat  the 
ordinance  of  the  city  upon  which  the  claim 
suit  was  based,  but  it  stated  tbe  sutMtance  of 
tbe  ordinance  and  averred  Its  violation  by  tbe 
plaintlif.  Tbe  defendant  demurred  to  the  com- 
plaint and  to  each  count  thereof  npon  the 
gnnmd  that  It  did  not  set  out  In  foil  tbe  ordi- 
nance or  ordinances  under  whkdi  tbe  amount 
sued  for  or  claimed  to  be  due.  This  demurrer 
was  OTerruled,  and  thereupon  the  defendants 
pleaded  the  general  Issue  and  several  special 
pleas.  The  second  plea  wu  In  words  and  fig- 
ures as  follows:  "(2)  That  It  has  not  been 
engaged  In  the  business  of  nmnlng  cars 
through  or  Into  Alabama  GIty  for  tbe  business 
of  transporting  freight  or  passei^en  one  or 
both  from  Alabama  City  to  other  points  In  this 
state,  and  from  other  points  In  this  state  to 
Alabama  City,  but  that  It  runs  its  trains 
through  tb^  corporate  Ihnlts  of  said  Alabama 
GIty  for  tbe  purpose  of  transporting  freight 
and  passengers  teom  potaits  outside  at  Ala- 
bama City  to  other  points  In  tiUs  state  and 
other  states,  (and  that  It  has  neither  an  agent 
nor  an  office  in  said  Alabama  City,  and  has 
not  had  since  the  enactment  of  tbe  ordinances 
referred  to  In  tbe  complaint)." 

By  tbe  third  idea,  tbe  defendant  set  up  that 
the  ordinance  was  In  violation  of  the  four- 
teenth amendment  of  tbe  constltntkai  of  the 
United  States,  In  that  the  enforcouent  of  tbe 
ordinance  would  deprive  the  defendant  of  Its 
pR^ierty  without  dne  process  of  law,  because 
the  defendant  has  not  since  tbe  enactment  of 
the  ordinance  referred  to  derived  a  sufficient 
revenue  fnnn  the  transportation  of  freight  and 
passei^rs  from  Alabama  City  to  other  points 
In  the  state,  and  firom  other  points  in  the  slate 
to  AJabama  City  to  pay  Its  actual  operating 
expenses. 

In  the  fourOi  plea  the  defendant  set  up  that 
the  enfoi-eement  of  the  ordinances  referred  to 
In  the  complaint  against  the  defendant  would 
be  In  violation  of  article  1  of  section  10  of  the 
constitution  of  the  United  States,  because  It 
would  Impair  the  obligation  of  the  contract,  in 
that  the  defendant  had  obtained  through  the 
legislature  of  Alabama  the  right  to  mn  Us 
trains  through  the  tarltory  embraced  within 
the  corporate  limits  of  Alabama  City,  and  the 
enforcement  of  said  ordinance  would  prohibit 
the  exercise  of  the  privilege  ^nted  It  by  Its 
charter. 

In  the  fifth  ^ea  the  defendant  pleaded  that 
the  plaintiff  has  no  authority  under  its  char- 
ter to  exact  a  license  tax  fnun  this  defendant 
for  running  its  trains  through  tbe  corporate 
limits  of  said  city. 

In  the  sbcth  plea  the  defendant  set  up  that 
the  enforcement  of  said  <ffdbianee  was  an  in- 
t^erence  with  Interstate  commerce. 

Plalntur  moved  to  strike  out  that  portion  of 
the  second  plea  which  Is  within  the  paren- 
tlieses,  upon  the  ground  that  It  seeks  to  pre- 


sent an  immaterial  and  irrelevant  issue,  and 
because  It  was  frivolous  and  impertinent  To 
each  of  the  other  pleas,  tbe  ^bitifr  demurred 
upon  the  ground  that  no  one  of  said  pleas  set 
up  an  answer  to  tbe  complaint,  and  that  they 
presented  an  Immaterial  issue  and  tliat  tbe 
facts  therein  set  up  were  not  in  violation  of 
tbe  constitution  of  the  United  States,  nor  -was 
It  an  interference  with  Interstate  comm^ce. 
These  demurrers  were  sustained.  The  cause 
was  tried  by  tbe  court  without  the  Interven- 
tion of  a  Jury,  upon  an  agreed  statement  of 
facta.  In  this  agreed  statement  of  facts  It 
was  admitted  that  the  defendant  was  operat- 
ing a  railroad  through  Alabama  City,  and  was  : 
engaged  hi  both  state  and  interstate  commerce, 
and  that  the  defendant  bad  no  agent  wltliin  ' 
the  corporate  limits  of  Alabama  City,  nor  bas 
it  ever  had,  nor  has  It  had  a  depot  bufidlnff 
there  for  the  reception  of  Its  freight  or  pas- 
sengers; that  no  tlcketa  are  or  have  been  miM 
to  passengers  to  or  from  Alabama  City,  bat 
IwssengCT  holding  tickets  or  payii^  tare  to 
the  next  regular  stations  beyond  are  received 
or  are  permitted  to  get  <A  trains  at  Alabama 
City.  That  all  freight  shipped  for  Alabama 
City  both  from  points  within  and  without  tbe 
state,  Is  billed  to  Gadsden,  Ala.,  and  ddlvered 
from  Qadsden  with  the  exception,  that  frel^t 
for  tbe  Dwlgbt  Manufacturing  CcHupany  at 
Alabama  City  or  Its  employes  Is  taken  by  tbe 
defendant  to  Alabama  City  and  delivered  to 
said  Dwight  Manufacturing  Company  wltbout 
additional  chai^;  tiiat  fbe  receipts  of  defend- 
ant from  passengers  and  fr^ht  at  Alabama 
City  as  detailed  above,  would  not  pay  the 
actual  operatliv  expenses  of  defendant's  rail- 
way -within  the  corporate  llmlta  of  Alabama 
City,  that  no  license  as  required  by  the  ordl- 
nances  named  in  the  cmnplalnt,  or  either  of 
them,  was  ever  taken  out  or  paid  for  by  de- 
fendant; that  during  the  years  named  In  the 
com^dalnt,  ^bama  City' contained  some  2,000 
Inhabitants.  The  ordinances  of  the  city  were 
thm  set  out  in  the  agreed  statement  of  facta, 
and  the  charter  of  the  defendant  spedaJIy  re- 
ferred ta  The  other  facts  of  the  case  are 
sufficiently  stated  In  the  opinion. 

On  tiie  anbmlsskm  of  the  cause,  the  court 
rendered  Judgment  in  favor  of  the  plalntlfr. 
The  defendant  appeals,  and  assigns  as  error 
tbe  mUngs  of  the  court  upon  the  pleadings 
and  the  ren^tlon  of  judgment  for  the  plain- 
tiff. 

Oscar  R.  Hundley,  for  appellant  Dortch 
ft  Martin,  for  appellee. 

HABALBON,  J.  1.  There  was  no  mot  la 
overruling  tbe  demurrer  to  the  tbird  count  of 
the  complaint,— the  only  one  Insisted  on  In 
.argnment— on  the  ground  that  It  did  not  set 
out  In  fun  the  ordfauttce  afi^ed  to  have  been 
violated.  It  did  state  the  substance  of  the 
(ffdlnance,  and  averred  Its  violation.  It  was 
only  necessary  to  state  fte  purpose  and  date,. 
BO  aa  to  Idratlfy  it  and  artx  its  vtolatkm. 
Goldthvralte  City  Oouncfl  of  Uontgomeryr 
50  Ala.  486. 
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2.  Id  plea  2,  Uie  defendant  arerred  that  It 
bad  neither  an  agent  nor  an  office  In  Alabama 
Oitj,  and  had  not  bad,  since  the  enactment 
of  the  ordinance  referred  to  In  the  complaint 
Tbe  plalntur  moved  to  strike  this  averment 
out  of  the  plea,  becaose  It  was  ImmaterlaL  and 
irrelevant  to  the  Issae,  and  frlvolotu,  which 
motion  was  granted,  and  In  this  there  was  no 
«rror.  The  fact  averred  did  not  negative  de- 
fendant's liability  to  pay  a  license  to  do  busi- 
ness in  the  mnnldimlltT.  Railroad  Co.  v. 
rrapla,  M  Ala.  228. 10  South.  236. 

The  defendant  does  not  insist  on  errors  as- 
sl^ed  on  mling  of  the  conrt  mitalnliig  de- 
murrers to  pleas  ^  6  and  6. 

3.  The  remaining  grounds  Insisted  on  are, 
that  the  ordinance  Is  void,  for  that,  as  all^^ 
It  is  violative  of  Interstate  commerce  laws  and 
of  the  fourteenth  amendment  of  the  federal 
constitotlon,  in  that  the  rerenne  derived  by  the 
company  on  bosiness  done  within  the  town, 
-did  not  exceed  f200  per  annum,  a  sum  not 
-equal  to  the  expenses  incurred  In  operating 
the  railway  within  the  dty,  and  for  that  rea- 
son, a  tax  of  fSO  for  a  business  license  was 
xmreasonable. 

The  act  chartering  Alabama  City  (Acts 
1800-91,  p.  814),  bestows  on  the  mayor  and 
aldermen  all  the  powers  usually  found  In  the 
etiarters  of  dtfes,  and  among  them  the  powa* 
<section  12),  *to  ordain  and  pass  such  ordi- 
nances and  by-laws,  not  Inconsistent  with  the 
laws  of  this  state,  as  shall  be  needful  for  the 
government,  iiollce  Interest,  welfare  and  good 
order  of  said  city;  *  *  *  to  have  and  ex- 
ercise police  power  In  said  dty"  etc.;  and  by 
section  15,  "That  said  dty  council  shall  have 
authority  to  levy  and  collect  from  all  persons, 
firm  or  corporation  trading  or  carrying  on  any 
business,  trade,  or  profession  by  agent  or 
otberwlse  in  said  corporate  llmlte,  a  license 
tax,  which  shall  be  fixed  and  dedared  by  or- 
dinance" 

Under  the  agreed  statement  of  facta  on 
which  the  case  was  tried.  It  appears  that  for 
each  year  for  which  the  license  tax  in  this 
case  Is  claimed,  the  major  and  aldermen  liad 
passed  an  ordinance  making  it  unlawful  for 
any  person,  firm  or  corporation  to  engage  in 
or  carry  on  any  business,  trade  or  profession 
In  said  dty,  for  which  a  license  Is  required 
by  law,  without  having  paid  for  and  taken  ont 
a  license  therefor  as  required  by  ordinance. 
The  clause  of  the  ordinance  as  to  railroads 
was  as  follows:  "Railroads,  each  company 
having  an  office  In,  or  running  cars  through 
or  Into  this  city  for  the  business  of  transport- 
ing freight  or  passengers  from  Alabama  City 
to  other  points  In  this  state  and  from  other 
pdnts  In  the  state,  to  Alabama  City,  $50." 

The  ordinance  by  Its  terms  Invades  no  pro- 
vlslon  of  Interstate  commerce  regulations.  It 
applies  solely  to  business  carried  on  by  rail- 
roads, done  exclusively  within  the  borders  of 
the  state,  and  If  our  former  adjudications  <hi 
the  sul^ect  are  to  be  adhered  to,  from  wtaldi 
we  hnve  no  reasons  to  depart,  the  ordinance 
does  not  interfere  witb  Interstate  commerce. 


City  of  AnnlstOD  v.  Southern  By.  Co.,  112  Ala. 
657,  20  South.  915;  Holt  v.  City  of  Birming- 
ham. Ul  Ala.  839.  19  South.  735. 

Our  eyes  have  not  beoi  opened  to  any  vio- 
lation of  the  fourteenth  amendment  to  the  fed- 
eral constitution,  by  the  ordinance,  nor  do  we 
regard  the  privilege  tax  as  Imposed,  unreason- 
able and  void  on  that  account.  "The  reason- 
ableness or  unreasonableness  of  a  license  tax 
cannot  be  determined  by  the  extent  of  the 
business  of  a  single  IndlvlduaL  There  may  be 
competition,  or  negligence  on  his  part,  or 
other  considerations  affecting  the  extent  of 
the  business."  Nashville.  C.  &  St.  L.  B.  Co. 
V.  City  of  Attalla,  118  Ala.  868,  24  South. 
450. 

We  have  passed  on  the  questions  requlrli^ 
consideration,  and  under  the  agreed  state  of 
facts,  conclude  that  the  court  below  did  not 
err  in  the  judgment  roidered. 

Affirmed* 


MUTUAL  BEN.  UFB  INS.  CO.  T.  LBH- 
MAN  et  al. 
(Supreme  Court  of  Alabama.   June  28k  1902.) 

UFB  INSURANCB— WARRANTIBS— PLBIADINO— 
WAITBR  or  BRBAOH. 

1.  Statements  in  application  for  insnrance 
not  being  warranties  nniess  made  so  by  the 
policy,  a  plea  In  suit  on  a  life  policy  disclOBes 
no  warranties  by  showhig  that  the  applica- 
tion contained  the  provision.  "I  agree  that  the 
answers  given  herewith,  •  •  •  which  I  de- 
clare and  warrant  to  be  true,  shall  be  the  basis 
of  my  contract,"  and  allMins  "breach  of  war- 
ranties which  formed  the  basis  of  said  contract 
as  follows,"  following  which  are  answers  In  the 
application  alleged  to  be  false. 

2.  Payment  by  th»  Insurer  of  part  of  the  in- 
surance money  to  Insured's  administrator  in 
collusion  with  him  to  defeat  claims  of  in- 
sured's creditors  is  a  waiver  of  breaches  of 
warranty  by  insured;  bat  a  part  payment  to 
him,  in  good  faith,  as  a  compromise,  Is  not  sndi 
waiver  as  to  the  balance  unpaid. 

Appeal  from  chancery  court,  Jefferson  coun- 
ty; John  O.  Carmichael,  Chancellor. 

Bill  by  Charles  T.  Ldiman  and  others 
against  the  Mutual  Benefit  Life  Insnranee 
Company.  From  decree  holding  plea  Insuffi- 
cient, defendant  appeals.  Affirmed. 

A.  Latady,  for  appellant.  Jas.  A.  Mitchdl, 
John  W.  Tomlinson,  and  Henry  Elrke  White, 
for  appellees. 

McOLELLAN,  0.  J.  This  bill  Is  prose- 
cuted by  Lehman  and  others,  creditors  of  the 
estate  of  George  T.  Wlnton,  deceased,  to  en- 
force the  payment  by  the  insurance  company 
of  a  policy  of  Insurance  issued  by  It  on  the 
life  of  the  debtor.  The  respondent  pleaded.  In 
bar  of  the  relief  sought:  that  Wbiton  made 
an  application  for  said  Insurance.  That  In  bis 
application  Is  this  provision:  "I  agree  that 
the  answers  given  herewith  to  the  questlona 
of  the  agent  or  examiner,  which  I  declare  and 
warrant  to  be  true,  shall  be  the  basts  of  my 
contract  with  tibe  company;**  and  "respondent 
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pleads  •  •  •  breach  of  warranties  which 
formed  the  basis  of  said  contract,  as  follows: 
(1)  That  in  amwer  to  the  question,  'Have 
you  any  dtoease  or  disorders?*— one  of  the 
QUestlonB  the  answer  to  which  the  said  Qeorge 
T.  Wtnton  warranted  to  be  trae,---^e  said 
Wlnton  answered,  'No.'  And  this  respondent 
says  that  said  answer  was  untrue.  In  that,  as 
respondent  avers,  that  said  Wlnton,  at  the 
time  he  made  the  answer  set  out,  suffered 
from  disorder  of  the  kldn^,  dyspepsia,  head- 
ache, and  muscular  paina.  (2)  That  in  answer 
to  the  question,  'How  often,  and  tor  what, 
have  you  sought  medical  advice  during  the 
ftast  seven  years?  Dates  of  each,  duration, 
physician  consulted?*— one  of  the  questions 
the  answer  to  which  said  Wlnton  warranted 
to  be  true,— the  said  Wlnton  answered:  *ODce 
tor  la  grii^  in  Febraary,  1891;  Dr.  J.  B. 
Grl^,  BirmlngbaiD,  Alabama.  Once  for 
mamps.  In  June,  1803;  Dr.  T.  L.  Robertson, 
and  that  the  dlsoida  cratlnaed  in  each  In- 
stance for  one  week*  And  this  respondent 
says  that  the  answers  so  given  to  the  question 
above  set  out  were  untrue,  In  this:  that  at 
the  time  of  making  said  answers  the  said  Wln- 
ton knew  that  In  the  fiill  or  winter  of  1894 
b«  had  consulted  physicians  for  disorders  from 
which  he  snffered,  and  that  he  likewise  sought 
medical  advice  In  the  spring  or  summer  of 
18OT.  (8)  That  In  answer  to  the  question, 
•Are  you,  or  have  you  been,  subject  to  dys- 
pepsia? Dates,  duration,  and  severity?*— one 
of  the  questions  the  answer  to  which  the  said 
Wlnton  warranted  to  be  true,— he  answered; 
*Yea,  In  February,  1880.  Three  months;  not 
very  severe.  Was  never  confined  to  bed,  and 
able  to  attend  to  business.'  And  l^ls  respond- 
ent avera  that  the  answer  so  given  to  the  ques- 
tion herein  set  out  was  untrue,  for  that  re- 
qxHidest  says  that  at  the  time  said  Wlnton 
made  the  answer  averred  to  be  untme  he 
knew  that  In  the  fall  or  winter  of  1894  he 
snffered  from  dyspepflla,  and  that  In  the  spring 
or  summer  of  1890  he  had  to  leave  the  city  of 
Birmingham  on  account  of  his  state  of  health, 
and  that  he  remained  away  at  mineral  springs 
tta  two  weeks  under  the  advice  of  a  physician; 
that  he  was.  Just  before  leaving  for  the 
springs,  safferlD?  from  an  attack  of  dyspep- 
sia, headaches,  muscular  pains,  and  scanty 
nrlne,  and  that  be  bad  been  confined  to  bis 
bed  for  several  days,  and  that  during  the  year 
Iffecedlng  his  deatb  he  had  recdved  sundry 
prescriptions  from  his  physician  for  these  com- 
plaints." This  plea  behig  set  down  for  hear- 
ing on  Its  sufficiency,  the  chancellor  held  It 
Insnffldrat  on  grounds  clearly  stated  la  his 
opinion,  which  we  adopt:  "The  plea,  as 
amended,  of  the  Mutual  Benefit  Life  Insur^ 
ance  Company,  attempts  to  set  up  some 
breaches  of  warranties  alleged  to  have  been 
made  by  the  decedmt,  George  Wlnton.  The 
contention  that  the  plea  does  not  disclose  any 
breach  of  the  alleged  warranties  was  oare- 
fnlly  argued  at  the  bar  upon  llie  trial  of  the 
sufficiency  of  the  plea.  I  shall  not  go  into 
that  question,  as  I  think  the  plea  Is  to  be 


hdd  Insufflcient  upon  another  ground,  anterior 
In  point  of  the  development  of  the  trial  to  the 
one  argued.    The  plea  does  not  disclose  any 
warranties  made  by  Wlnton.   For  auglit  that 
appeara  in  the  plea,  the  statements  allied  to 
have  been  made  by  Wlnton  were  mere  repre- 
sentattons.  It  Is  only  stated  by  way  of  recital, 
and  not  by  positive  averment,  that  even  ttie 
representations  were  made.    The  plea  does 
not  allege  that  the  warranties  were  In  writing, 
that  tbey  were  Incorporated  Into  the  contract  of 
Insurance,  or  that  they  were  referred  to  there- 
in tai  any  manner,  or  In  such  manner  as  to 
make  them  a  part  of  the  contract.   It  would 
establlsb  the  plea  If  the  respondent  compaar 
dionld  prove  that  Wlnton  made  the  state- 
ments recited  In  the  plea,  ertm  by  parol  [oral 
evidence].   This  would  fon  fm  short  of  the 
assoiHal  elements  of  a  warranty.   In  Insar- 
ance  Go.  t.  Johnston,  80  Ala.  470,  2  South 
128,  60  Am.  Rep.  816,  Somervllle.  J.,  says: 
TbB  distinction  between  a  warranty  and  a 
r^resentatlon  In  Inaorance  Is  freqnentiy  a 
question  of  cUfflculty,  eq^edally  tn  tile  light  of 
more  recent  dedslona,  which  recognize  the 
subject  as  one  of  growing  Importance  In  its 
relations,  particularly  to  life  bwarance.   As  a 
general  rule.  It  baa  been  laid  down  tiiat  a  war- 
ranty most  be  a  part  and  parcel  of  tiie  con- 
tract of  fnsnnnce;  so  as  to  appear,  as  It  were, 
upon  the  fftce  of  the  policy  Itself,  and  Is  la 
the  nature  of  a  condition  precedent*   In  tiie 
well -considered  case  of  Oampbell  v.  Insurance 
Go,  9(1  Maaa.  301.  It  IB  said:  *The  appllcatioo 
Is  In  Its^  collateral  merely  to  the  contract  U 
Insurance.   Its  statements,  whether  of  facts 
or  agreements,  belong  to  the  <^S8  ot  lepKsai- 
tations.   They  are  to  be  so  constmed,  unless 
converted  into  warranties  by  force  of  a  ref- 
erence to  them  In  tbe  policy,  and  a  dear  pnr^ 
pose,  manifest  in  the  papers  thus  connected, 
that  the  whtde  shaU  form  one  entire  contract* 
See,  also.  Fidelity  &  Oasualty  Go.  t.  Alpert, 
14  0.  C.  A.  474,  67  Fed.  4O0;  Mlssonrl.  K.  A 
T.  Trust  Go.  T.  German  Nat.  Bank,  23  0.  C 
A.  65,  TT  Fed.  117;  16  Am.  A  Eng.  Bnc  law 
<2d  Ed.)  p.  824.  Tested  by  these  decisions,  tbe 
plen  presents  no  defense  to  the  bin,  and  Is 
therefore  insufficient.   *  *   •"  It  Is  argued 
for  appellant  fliBt,  Inasntucfa  as  a  plea  In  chan- 
cery, like  other  Readings,  Is  amendaUe,  tbis 
plea  should  not  have  been  held  insuffleteat 
This  we  take  to  be  an  Inadvertent  suggestion 
of  counsel.    Tbe  plea,  on  such  hearing,  Is 
judged  by  what  it  contains,  as  a  plea  at  law 
would  be  Judged  on  demurrra*,  and  not  with 
reference  to  what  might  be  Injected  Into  It  hT 
amendment;   and  the  ruling  of  InsnffleleiK^ 
goes  upon  the  ground  Hiat  the  plea  la  ladcla; 
in  averment,  which.  If  the  real  facts  admit  of 
It,  might  be  made  by  amendmoit. 

We  deem  It  nnnecessery  to  pass  upon  oflwr 
points  made  In  argnmait  against  the  safllcfeD- 
cy  of  the  plea.  We  may  remark,  bowsnr, 
that  fbrfeltnrea  of  policies  of  Insnnince  by  rea- 
son of  the  Inaocnney  or  falsity  of  answers  t» 
questions,  even  wben  property  made  wanan- 
ties,  la  not  farored  In  tbe  law,  ^ce  the  tfpa*' 
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tSon  of  Bueh  warrantteB  may  be,  anfl  freqnesit- 
iy  iB.  to  defeat  the  policy,  tboagta  neitber  its 
issuance  nor  the  death  ot  the  aasured  may 
bear  any  relation  to  the  tact  coDcealed  or  In- 
accurate^ or  telsely  affirmed;  and  upon  this 
arid  other  consideratlona  such  warrantlee  are 
atrlctly  constmed   agnlnst  the  Insurer,  and 
liberally  to  the  upholding  of  hts  liability  under 
tlie  policy.  Hence  It  to  held  that  a  warranty 
arising  upon  questloius  and  answers  Incorpo- 
rated by  reference  or  bodily  Into  the  policy 
may  be  brtAen  In  the  letter  without  vitiating 
the  contract,  but  that  the  breach,  to  that  end, 
must  be  of  the  spirit,  totent,  and  substance  of 
the  coTenant,— as,  for  example,  where  the 
-warranty  Is  that  the  applicant  Is  In  good 
health,  the  Intention  Is,  not  that  he  ts  In  per- 
fect heiUtb,  but  that  he  ts  free  from  aliments 
calculated  or  tending  to  shorten  life  and  In- 
crease the  insurer's  risk;  and  we  apprehend 
tbat  a  warranty  that  the  applicant  baa  no  dis- 
ease or  disorders  would  not  be  breached  by 
the  foct  tbat  he  did  have  a  disease  or  disorder 
tempwary  In  ite  nature,  and  luTolving  no 
tendency  to  shorten  life.   Thus  one  may,  at 
the  time  of  answers  made,  hare  an  acute  die- 
order  of  the  kidneys,  due  to  some  specific  and 
known  cause,  and  eradlcable  both  as  to  cause 
and  condition,  so  as  to  leave  no  tmpah*ment  of 
health:  or  he  may  have  a  temporary  dyspep- 
sia, yielding  to  treatment,  and  not  affecting 
the  risk;  and  surely  be  may  have  headaches 
and  muscular  pains,  none  of  which  would  be 
a  disorder  within  the  sense  and  substance  of 
the  warranty,  but  each  of  which  would  be  a 
disorder  within  its  letter.    1  May,  Ins.  |  2D5 
et  seq.,  and  cases  th^e  cited. 

In  respect  of  the  second  and  third  asslgn- 
ments  of  breach,  we  suggest  that  the  general 
averment  of  untruth  refers  alone  to  the  an- 
swer*  afiirmatively  given,  and  Is  not  support- 
ed by  the  specification,  so  to  speak.  To  Illus- 
trate: In  the  second  assignment  It  is  averred 
that  Wlnton,  In  answer  to  the  question,  "How 
often,  and  for  what,  have  you  sought  medical 
advice  during  the  past  seven  years?  Dates 
of  each,  duration,  physician  consulted,"— said: 
"Once  for  la  grippe.  In  February,  1891;  Dr. 
J.  B.  Griggs,  Itlrmlngham;  once  for  mumps, 
In  June,  Dr.  T.  L.  llobertson;"  and  that 

the  disorder  continued  In  each  Instance  for 
one  week.  Now,  It  Is  this  particular  statement 
that  Is  averred  to  be  false,  and  the  Bpcclflca- 
tlon  sbows  that  this  statement  la  not  In  fact 
diallenged  at  all,  but  that  the  real  complaint 
of  Ids  answer  was,  not  that  It  was  untrue,  so 
far  as  It  went,  but  that  it  failed  to  go  far 
enongh.  and  cover  the  field  of  the  question. 
And  the  same  Is  true  of  the  third  assignment. 
The  point  as  to  whether  an  assignment  of 
breach  of  ^rronty  arising  upon  question  and 
answer  may  be  rested  upon  a  lack  of  fullness 
In  the  answer,,  we  apprehend,  is  not  presented 
by  these  assignments. 

In  one  aspect  of  the  case  presented  by  the 
bill  the  respondent  Insurance  company  Is  al- 
leged to  hare  paid  a  part  of  the  money  evl- 
taiced  by  the  paUcy  to  1^  administrator  of 


the  deceased  Insured,  In  collusion  with  him  to 
defeat  the  claims  of  complainants  and  other 
creditors  of  Wlnton.  If  this  Is  true,  the  pay- 
ment was  a  waiver  of  the  breaches  of  war- 
ranty sought  to  be  set  up  in  the  plea;  and  It 
follows  that  the  plea  presents  no  defense  to 
that  aspect  of  the  bill,  nod,  of  consequence, 
no  defense  to  the  bill  as  a  whole.  If,  how- 
ever, the  payment  to  the  administrator  was 
made  by  tbe  company  In  good  faith  as  a  com- 
promise settlement  of  the  claim  against  It,  the 
company  honestly  believing  It  had  a  right  to 
settle  with  the  administrator,  and  the  face 
value  of  the  policy  being  scaled  to  the  Bmount 
so  paid  in  recognition  and  on  account  of  the 
company's  claim  that  It  was  not  liable  at  all 
because  of  breaches  of  the  Insured's  warran- 
ties,—as  may  be  tbe  case  consistently  with  an- 
other aspect  of  the  case  presented  by  the  blU, 
—the  payment  would  not,  as  "matter  of  law, 
constitute  a  waiver  of  the  alleged  breaches  Bo> 
far  as  the  balance  unpaid  Is  concerned. 

The  decree  of  tbe  chancery  court  faolding 
tbe  plea  inaaffldent  must  be  affirmed. 


LOmSVILLB)  &  N.  B.  Ca  T.  MITCHELL. 

(Supreme  Court  of  Alabama.   June  28,  1902.) 

ACCIDDNT  ON  R4ILR0AD— WANTON  OR  WILL- 
FUL INJURY— PLBADINO— TRESPASSER— 
CONTRIBUTORY  NEOLIGBNCB. 

1.  A  complaint  alleging  that  defendant's  en- 
gineer wautonl.r  or  intentionally  caased  the 
death  of  plaiatiff's  Intestate,  in  that  he  wan- 
tonly or  inteotionally  ran  the  locomotive 
through  the  town  rapidly  and  without  warulng. 
with  knowledge  tbat  persons  were,  or  would 
likely  be,  on  the  tracks,  does  not  charge  a  wan- 
ton or  willful  injury,  but  mere  negligence;  as  it 
does  not  show  the  engineer  had  actual  knowl- 
edge of  deceased's  peril. 

2.  A  person  who  goes  on  a  railroad  track, 
though  In  accordance  with  the  custom  of.  those 
living  near  it,  to  walk  on  it^  without  objection 
from  the  railroad  company,  is  a  trespasser. 

3.  One  who  starts  to  cross  a  railroad  track 
so  near  an  approaching  train,  which  he  could 
hare  seen,  that  he  la  strack  before  he  gets 
across,  is  guilty  of  contrlhutory  negligence. 

Appeal  from  circuit  court  Jefferson  county; 
A.  A.  Coleman.  Judge. 

Action  by  Salile  Mitchell,  administratrix, 
against  the  Louisville  &  Nashville  Railroad 
Company.  Judgment  for  plaintiff.  Defendant 
appeals.  Reversed. 

The  complaint  orlglnaHy  contained  three 
counts,  and  a  fourth  count  was  added  by 
amendment.  On  the  trial  of  the  cause,  the 
court  gave  the  affirmative  charge  for  the  de- 
fendant as  to  the  first,  second,  and  fourth 
counts  of  the  complaint;  and  tbe  cause  was 
tried  upon  ls$*ucs  mnde  up  under  the  third 
count  of  the  complaint.  The  averments  of 
n^llgence  aa  contained  in  the  third  count  of 
the  complaint  are  shown  In  the  opinion. 

The  defendants  demurred  to  the  third  count 
upon  the  following  grounds:  "First.  For  that 
said  count  Is  Inconsistent  and  repugnant  Sec- 
ond. For  that  tbe  said  count  avers  tbat  tbe 
defendant  wantonly  or  intentionally  caused. 
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ttte  death  of  plalntur«  Intestate,  and  tbea  nn- 
dertakes  to  state  the  facts  under  which  the 
death  was  canned  and  said  facts,  so  stated, 
fail  to  show  wsnton  or  Intentional  ne^lgence. 
Third.  For  that  It  Is  not  shown  by  the  conrt 
that  the  plalntUTs  Intestate  was  lawfully  upon 
defendant's  track,  and  no  facts  are  stated 
which  show  Out  the  defendant  owed  any  duty 
to  plalntUTs  Intestate  at  the  time  and  place 
4a  the  alleged  Injury.  Fourth.  For  that  the 
facts,  as  alleged,  that  the  defendant's  agoit 
«r  serrant  bad  knowledge  or  notice  fliat  p«- 
aons  were,  or  woold  likely  t>e,  upon  the  track 
of  the  said  dtfendant,  is  not  snffidoit  to 
«barge  the  defendant  wtth  wanttm  or  wUlfnl 
negligence  In  tailing  to  see  said  puscms  or 
keep  a  lookout  for  them.  Fifth.  For  that  it 
■appears  by  the  count  tliat  tin  plaintUTs  In- 
testate was  a  trespasser  upon  tiie  dettindant's 
track,  and  ttm  defendant  owed  no  duty  to  the 
Idalntiff's  intestate  to  keep  a  lookout  for  him, 
not  iB  it  arerred  <a  shown  that  the  defendant 
knew,  in  time  to  stop  the  train  and  to  ^erent 
the  accident  to  said  intestate,  that  the  said 
intestate  was  upon  the  track.*'  7^  donnrrer 
was  overruled,  to  which  ruling  of  the  conrt 
the  defendant  duly  excepted.  Thereupon  the 
defendants  pleaded  the  general  Issue  and  sev- 
eral qieclal  pleas  settlog  up  the  contributory 
negligence  of  the  plaintiff. 

Plaintiff  demurred  to  the  pleas  setting  np 
the  contributory  negligence  of  fbe  plaintiff, 
npon  the  ground  that  such  contrlbutony  negU- 
j^ce  was  no  answer  to  tiie  wantonness  or 
Intentional  wrong  as  dalmed  in  the  third 
«otfnt  of  tbe  comidalnt  These  danurrers 
were  sustained.  The  other  tacts  of  the  caae 
necessary  to  an  nnderatanding  of  the  decision 
«n  the  present  appeal,  are  snffldently  shown 
In  the  opinion. 

There  were  Tablet  and  Judgment  for  the 
plaintiff,  aasesshig  her  damages  at  f9,000. 

Thos.  O.  ft  Ohas.  P.  Jones,  J.  M.  Falkner. 
and  Walker.  QMllman,  Campbell  &  Porter,  for 
■appellant.  0.  P.  Beddow  and  Bowman  & 
Harsh,  tor  appellee. 

HARALSON,  J.  1.  Count  8  of  the  com- 
S»laint  was  Intended  to  be  one  for  wantonness 
or  willfulness,  and  was  so  treated  on  the  trial. 
Against  it,  as  a  count  of  this  character,  a  de- 
murm  on  several  pertinent  grounds  was  In- 
terposed, which  was  ovamled. 

The  count  alleges,  that  "defendant  through 
Its  servant  or  agent  in  charge  or  control  of 
said  locomotive  engine,  wantonly  or  Intention- 
ally caused  the  death  of  plalntltrs  Intestate 
In  the  manner  following,  viz.:  Said  servant 
or  ntreiit,  with  knowledge  or  notice  that  numer- 
ous persons  were  or  would  likely  be  upon  the 
tracks  of  said  railroad  in  said  town  or  village 
of  Elniure,  and  would  be  In  great  peril  of  their 
lives  from  the  rapid  running  of  said  engine 
through  said  town  or  village,  without  proper 
and  BUfficIent  warning  or  notice  of  the  ap- 
proach of  said  engine,  wantonly  or  Intentlon- 
^ly  ran  said  engine  through  said  town  or  vil- 


lage with  great  rapidity  and  TrtQwut  proper 
or  snfflclent  mmhig  or  notice  o£  tiw  approach 
ot  said  engine,  and  as  a  i^oximate  cooae- 
qnenoe  thweof;  said  engine  ran  npcm  or 
against  plalntlfrs  said  Intestate  In  bM.  town 
or  Tillage,  and  ao  lujured  him  timt  he  died." 

.WhUe  Oie  count  avers  that  die  servant  or 
agent  of  ttie  company  in  diaige  of  t3ie  engine 
wantonly  or  IntentifniaUy  caused  tbe  death  of 
plaintlfrs  intestate,  it  aets  out  In  particularity 
In  what  tbe  wantonness,  and  the  Intention  to 
inflict  the  injury,  consisted.  The  whole  count 
must  be  eonstmed  together,  and  when  ao  con- 
atmed,  the  wantonness  which  In  the  flnt  part 
<rf  the  count  was  averred  In  gooeml  tonia,  wlU 
be  found  to  consist  If  at  an,  In  the  facts  par^ 
tlcnlarly  set  up  and  rdled  on  to  show  tt.  This 
averment  of  tacts  undertakes  to  point  out  tfpe* 
dflcally  in  what  tbe  wanttmness,  w  intention 
ot  the  servant  w  ag^t  of  the  defendant  to 
inflict  the  injury,  consisted.  8triH>ed  of  all 
unnecessary  verbiase,  Oie  wantm  or  Intention* 
al  act  set  i;^  In  this  count  is,  that  the  en- 
gineer "wantonly  or  Intentionally  ran  said  en- 
gine through  said  town  or  village,  with  great 
rapidity  and  witlumt  snfllclait  warning  or  no- 
tice of  tbe  approach  of  the  engine,"  wttli 
knowledi^  ta  notice  that  numerous  prasons 
woe  or  would  llkti^  be  upon  tbe  trades  ot 
said  railroad— as  a  proximate  consequeoce  of 
whldi  vnmton  ot  bitoktional  act  ot  running 
tbe  eni^e  rapidly,  without  proper  or  snfllcient 
warning,  the  deceased  was  killed.  This  was 
not  an  averment  of  an  Int^tion  to  injure  in- 
testate, and.  therefore.  Is  not  the  equivalent 
of  willfulness;  nor  Is  It  an  awmmt  ot  a  reck- 
less disregard  as  to  probable  consequoioes, 
such  as  would  make  it  wantonness  on  the  part 
of  the  engineer. 

In  Railroad  Co.  v.  Martin,  117  Ala.  882.  23 
South.  237,  It  was  said:  "The  mere  intention- 
al omisslcn  to  perform  a  duty,  or  the  inten- 
tional doing  of  an  act  contrary  to  duty,  al- 
though such  conduct  be  culpable  and  result  in 
Injury,  without  farther  averment,  faUs  very 
far  short  of  showing  that  the  Injury  was  In- 
tentlonally  or  wantonly  inflicted.  Unless  there 
was  a  purpose  to  Inflict  the  Injury,  It  cannot 
be  said  to  be  intentionally  done;  and  unless 
an  act  is  done,  or  omitted  to  be  done,  under 
circumstances  and  conditions  known  to  the 
person,  that  bis  conduct  Is  likely  to,  or  prob- 
ably will  result  in  Injury,  and  through  reck- 
less indifference  to  consequences,  he  conscious- 
ly and  Intentionally  does  a  wrongful  act,  or 
omits  an  act.  the  Injury  cannot  be  said  to  be 
wantonly  Inflicted."  So,  again.  In  Railroad 
Co.  V.  Orr,  121  Ala.  48».  26  South.  35,  under 
a  count  which  alleged  that  a  train  by  which 
the  killing  was  done,  was,  at  the  time,  run- 
ning at  a  dangerous  rate  of  speed,  through  an 
Incorporated  city  or  across  a  public  street, 
along  which  persons  In  large  «Jiumbers  were 
continually  passing,  and  that  no  whistle  was 
sounded  or  other  danger  signal  given,  and  that 
the  death  of  the  Intestate  was  the  result  of 
tbe  rarelessness,  negllgen(»  and  recklessross 
of  the  defendant,  tbe  court  aaidt   **The  mn- 
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nlng  of  A  train  [under  the  condittonB  men- 
tioned] does  not  necessarily  InTolve  an  inten- 
tion ou  the  part  of  the  trainmen  to  kill,  or  snch 
reckless  disregard  of  probable  consequences 
as  would  amount  to  wantonnesa." 

"It  Is  only  wben  Oie  employte  ot  the  com- 
pany operating  the  train  fall  to  exercise  rea- 
sonatile  care,  to  arold  Injoring  him,  after  the 
trespasser  has  been  discovered  and  his  peril  of 
Injury  becomes  apparent,  that  they  are  held  to 
be  guilty  of  wantonness  or  recklessness  such 
as  will  overcome  the  contributory  negligence 
of  ttie  trespasser."  Haley  v.  Railroad  Co..  118 
Ala.  648,  21  South.  360. 

From  this  review  of  the  count,  It  appears 
that  It  falls  short  of  averring  wantoDnesa  or 
willfnlness  In  Inflicting  the  Injury  complained 
of;  that  it  charges  no  more  than  that  the 
engineer  wantonly  or  intentionally  ran  said  en- 
gine through  said  town  or  village  of  filmore, 
without  proper  or  sufficient  warning  or  notice 
of  the  approach  of  said  engine,  and  is,  there- 
fore, no  more  than  a  count  for  mere  negli- 
gence. 

2.  As  to  persons  walking  on  or  crossing  a 
railroad  track,  It  Is  held,  that  "the  mere  fact 
that  persons  living  In  the  neighborhood  of  a 
raflroad  track  bave  become  accustomed  to  use 
It  to  walk  upon  (or  across)  without  any  ob- 
Jectlcm  on  the  part  of  the  railroad  company, 
does  not  In  any  manner  alter  or  change  the 
duty  of  the  railroad  company  to  snch  persons. 
They  are  simply  trespassers"  (Glass  v.  Ball- 
road  Co.,  94  Ala.  nsfl,  10  South.  217);  and 
**one  who  Is  injured  In  consequence  of  being 
negl^iently  on  a  railroad  track  cannot  recover, 
unless  the  railroad  employes  are  guilty  of  such 
gross  negligence  or  recklessness  as  amounts  to 
wantonness  or  Intention  to  inflict  the  injury; 
and  that  this  wantonness  and  intention  to  do 
wrong  can  never  be  Imputed  to  them,  unless 
they  actually  know  (not  merely  ought  to  kno^ 
the  perilous  position  of  the  person  on  the 
tra<^,  and  with  such  knowledge,  fail  to  resort 
to  every  reasonable  effort  to  avert  disastrous 
consequences.  And  this  doctrine  applies  to 
densely  populated  neighborhoods  In  the  coun- 
try, and  to  the  streets  of  a  town  or  city,  as 
to  Hie  solitudes  of  the  plains  or  forest."  Nave 
T.  Baflroad  Co.,  90  Ala.  267,  11  South.  801; 
Railway  Co.  v.  Lamb,  124  Ala.  172,  26  South. 
960;  Railroad  Co.  v.  Robbbis,  124  Ala.  113, 
27  South.  422,  82  Am.  St.  Kep.  153;  Ralhwad 
Co.  V.  Crawford.  89  Ala.  240,  8  South.  243; 
Railway  Co.  v.  Foshee,  12S  Ala.  109,  27  South. 
1006. 

In  the  case  last  cited,  after  announcing  the 
well  understood  doctrine,  that  it  Is  tiie  duty 
of  a  person  approaching  the  track  of  a  railway 
for  the  purpose  of  crossing  it,  to  stop  and 
lofdc  and  listen  If  need  be,  fcr  the  approach 
of  t  train,  and  that  the  omission  of  this  duty 
followed  by  Injury  In  collision  with  a  train, 
locomotive  or  car,  while  attempting  thus  faeed- 
lesdy  to  cross  over  the  track,  is  a  matter  of 
law  n^Igence  on  the  part  of  the  person  so 
contributing  to  the  result^  as  to  defeat  his  ac- 
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tlon  counting  on  the  Injury  as  having  been 
lovduced  by  the  simple  negligeice  of  the  com- 
pany or  its  employes,  the  court  states  what 
seems  to  be  axiomatic,  that  "It  is  not  possible 
to  conceive  that  any  foot^  travels  need  or 
could  with  the  proper  use  of  his  senses  ever 
go  upon  a  railway  In  Ignorance  of  the  ap* 
piDach  of  a  train  snffldenOy  near  to  strike 
him  before  be  crosses  over  It  Mo  curve  even 
with  a  deep  cut  that  a  train  can  be  operated 
upon,  can  be  so  acute  as  to  deprive  him  ot  the 
opportunity  while  standing  beside  the  track, 
to  refrain  from  attempting  to  cross  In  front 
of  It." 

3.  The  facta  of  this  ease  wlQiont  conflict 
are,  tliat  Elmore  station  Is  a  village  of  about 
300  inhabitants,  and  is  not  a  scheduled  ste- 
tkm  for  the  train  that  passed,— 4he  fast  malL 
The  crossing  at  which  i^totUFs  taitestate  was 
killed,  was  not  a  street  or  public  thoroughfare. 
The  puUlc  crossings,  of  which  there  were  two, 
were  above  and  below  the  depot,  some  200 
yards  or  more.  The  tracks  of  the  raUroad, 
running  north  and  south  at  this  point,  were 
fenced;  the  fences  opoied  by  two  gates,  one 
on  the  east  and  the  other  on  the  west,  and  a 
pafbway  from  one  gate  to  the  other  ran  across 
the  railroad  traeiks,  whldi  path  was  used  with- 
out objection  on  the  part  of  tiie  railroad  com- 
pany, so  far  as  appears,  by  people,  generally, 
of  Bbnore  or  from  ttie  country,  who  derired 
to  go  from  one  part  of  the  village  to  the  othor. 
and  was  much  frequented  for  such  purposes. 
At  no  time  was  It  used,  so  far  as  appears,  as 
a  nuitter  of  rlg^t  but  only  for  convenience 
without  objection  on  tbe  part  of  the  railroad 
company.  The  train,  as  the  evidence  tends  to 
show,  ran  through,  at  from  40  to  60  miles  an 
hour,  as  estimated  by  dUFerent  witnesses;  that 
one  coming  in  at  the  east  gate,  could  see  up 
the  track,  north,  about  half  a  mile,  and  not 
so  far  when  outside  of  the  gate;  that  there  Is 
n  curve  eastward  in  the  track  coming  from 
the  north,  before  reacfali^  the  depot,  which 
curve  was  some  200  or  300  yards  from  tbe 
d^t  Intestoto  approached  the  tntk.  firom 
the  east  gate,  and  the  evidence  tends  to  show 
that  he  looked  up  the  track  north  as  he  cross- 
ed the  switch  track,— which  is  a  few  feet 
away,  on  the  east  from  the  main  line.  One 
witness  testified,  that  he  tfOA  hUn  to  look  out 
or  the  train  would  kill  him,  but  Intestate  made 
no  reply  and  went  on  and  was  caught  and 
killed  Just  before  he  got  across  the  main  line. 
There  was  no  evidence  tiiat  the  engineer  saw 
the  deceased  before  the  collialon  occum>d,  or 
knew  that  he  was  In  proximity  to  the  tnick. 

Treating  the  third  count,  as  we  must,  as 
one  for  simple  negligence,  and  not  for  wanton- 
ness or  Intentional  injury  of  the  deceased.  It 
is  apparent  that  nnd^  the  principles  above 
stated,  the  plaintiff's  Intestate  was  guilty  of 
negligence,  which  proximately  contributed  to 
his  own  death,  and,  on  the  case  if  tried  upon 
such  a  count,  the  affirmative  charge  might 
have  been  properly  given  for  defendant. 

Reversed  and  remanded. 
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KILLIAN  et  al.  T.  COX. 
(Supreme  Court  of  Alabama.   Jane  28.  iB02.) 

FRA-UDDUBNT  CONVBTANCB-PLBADINQ— 
JOINT  ASeaaNUBKTS  OF  BRROR. 

1.  Joint  assignments  of  error  to  decree  snb- 
Jectiug:  to  a  jadKment  various  tracts  of  land  in 
none  of  which  appellants  are  jointly  IntAreet- 
ed,  not  being  Mutaiuble  u  to  one  iwptllant, 
are  bad  as  to  alL 

2.  Where  bill  to  subject  land  conyeyed  to  re- 
suoudents  to  complainant's  jadgment  against 
the  ^antor  alleges  the  •conveyance  was  for  a 
fictitious  consideration,  with  intent  to  defraud, 
when  the  grantor  was  insoivent,  to  respondents' 
knowledge,  and  the  evidence  shows  the  insol- 
vency and  respondents'  knowledge,  averments 
of  the  answer  that  the  sale  was  for  the  pur- 
pose of  paying  a  debt  of  the  grantor's  to  V.  on 
account  of  his  suretyship  for  P..  and  that  a  fair 
consideration  was  paid,  and  the  proceeds  ap- 
plied to  payment  of  such  debt,  are  too  indefi- 
nite, and  Insufflcient,  in  view  of  the  burden  { 
Of  proof  on  respondents,  to  overcome  the  pro- 
aunptlon  of  nnfalmess  and  bad  faith.  | 

Appeal  from  chancery  court,  De  Kalb  coim-  j 
ly;  Wm.  H.  SimpBon.  Chancellor. 

BlU  by  James  Cox  against  G.  W.  KiUlan  j 
and  others.  Decree  tor  complainant  Be-  | 
Bpoodents  appeal.   Affirmed.  i 

Davis  &  Haralsoo,  for  appellants.  Howaid  j 
ft  Isball.  for  appellee.  ■ 

TYSON.  J.  The  bill  In  this  canse  was  filed  ' 
by  a  judgment  creditor  to  subject  several  ; 
parcels  of  real  eatate,  the  proceeds  of  a  tract  | 
of  land,  and  a  stock  of  goods,  alleged  to  have  [ 
been  conveyed  by  his  debtor  In  fraud  of  cred-  j 
Iters.  One  of  the  apptilants,  Kenneth  KUllan,  j 
Is  only  Interested  in  the  subjection  by  the  de-  • 
cree  of  the  proceeds  of  the  tract  of  land  de-  < 
scribed  In  the  ninth  paragraph  of  the  bill.   It  j 
is  true  his  brother.  Monroe,  another  appellant, 
has  also  an  Interest  In  the  same  matto*.  But 
the  other  appellant,  Mrs.  Kllllan,  has  none 
whatever.  Nor  has  the  appellant  Kenneth  any 
Interest  whatever  In  the  several  pieces  of  prop- 
erty subjected  by  the  decree  claimed  by  Mrs. 
KlUian  alone  or  those  pieces  claimed  by  her 
and  Monroe  jointly  or  In  common. 

The  nssignments  of  error  are  two  !n  num- 
ber, and  are  joint.  The  first  of  these  relates 
to  the  overrallng  of  the  demurrer  to  the  bill. 
This  assignment  is  not  Insisted  upon  In  argu- 
ment, and  Is  therefore  waived.  S  Brick.  Dig. 
p.  40,  S  126. 

The  other  assigns  afl  error  the  final  decree 
condcmnhig  the  several  items  of  property, 
some  of  which  Is  held  by  Mrs.  Kllllan  In  sev- 
eralty, others  In  common  or  Jointly  by  her  and 
Monroe,  and  the  proceeds  of  the  lands  de- 
scribed In  the  ninth  paragraph,  sought  to  be 
sabjected,  In  the  hands  of  Monroe  and  ICen- 
neth.  The  assignment  of  errors  is,  In  effect, 
the  complaint  of  the  appellants  In  this  court, 
and  where  several  unite  In  one  asslj;nment 
they  encounter  defeat  unless  the  assignment  is 
good  as  to  all.  If  the  error  affects  the  ap- 
pellants sepnrately,  and  not   jointly,  they 

T  1.  Se«  Appeal  aod  Error,  vol.  S,  Ceat.  Dig.  I 
2SS5. 


thoidd  assign  errors  aepaiately.  Elliott.  App. 
Proc  H  300,  818;  2  Buc.  PL  &  Pfac  933; 
KlmbreU  T,  Sogers,  fiO  Ala.  MO,  7  Stmth.  241; 
Bowlii^  T.  Ballway  Oa,  128  Ala.  S50.  2» 
South.  5S4.  See.  also,  cases  dted  In  first  rule 
of  practice  of  supreme  court  (Code,  p.  1187); 
Beachman  v.  Mannfaetarlng  Co.,  110  Ala.  655. 
18  Soutii.  814.  The  case  last  cited  Is  dta^ctly 
In  point.  It  k  shown  boOi  by  the  bin  ai^ 
the  evidence  Quit  complainant's  debt  was  in 
existence  when  the  conveyance  for  a  recited 
conslderatkm  of  fSOO  was  made  by  fbe  debun- 
to  the  lands  destnibed  In  the  ninth  paragraph 
of  the  bill,  which  It  alleged  was  conveyed 
upon  a  recited  flctttioos  consideration,  with 
the  Intent  to  blndo',  dday,  at  defraud,  when 
the  ffnntor  was  bisolvent;  and  Ibat  his  In- 
solvency was  known  to  the  oQier  respondoits. 
The  evidence  fully  establishes  the  Insotvency 
of  the  grantor,  and  a  knowledge  of  It  tqr  the 
other  respondents.  The  answer  of  the  re- 
spondents denies  the  fraud  charged,  and  al- 
leges that  ttie  sale  of  the  land  was  made  tor 
the  purpose  of  paying  a  debt  wbldi  tbe  grant- 
or was  due  one  Venn  on  account  of  hla  sore- 
tytblp  for  one  Parish;  that  all  the  proceeds 
of  tile  BSle  of  said  laud  "wm  aiv^led  to  the 
payment  of  tbe  debts  of  the  grantor,  and  a 
fftfr  ocmslderatkm  paid  for  the  land.  These 
averments,  In  view  of  tbe  tact  that  the  burden 
of  proof  was  upon  the.re^Hnidents,  were  In- 
sufficient to  overcome  liie  presumption  ot  un* 
folmess  and  mala  fides  of  tbe  transaction. 
Afflnnative  allegation  of  facts  relied  on  as  eon- 
Btltntlng  file  condderatlon  Is  as  essential  as 
satisfactory  proof  of  their  existence:  Sudi  al- 
legation must  be  definite,  <dear,  and  concise 
In  Its  statement  of  facts.  In  order  tliat  the 
complainant  may  be  api^sed  of  the  defense 
he  Is  called  upon  to  meet  It  Is  of  no  moment 
what  the  evidence  iffoves.  If  tbe  fiicta  are  not 
sufflclentiy  alleged.  Gamble  v.  G.  Anltman  ft 
Co..  126  Ala.  872.  28  fioutb.  M.  and  eases 
there  cited.  Clearly,  there  b  tio  error  tat  the 
decree  In  resi>ect  to  tills  propraly. 

The  appelant  Kenneth  bavti^  no  Interest 
in  Qie  oflier  property  condemned  by  tiie  decree, 
and  Qie  assignment  of  error  being  Joldt  there 
being  no  error  of  which  he  can  oomplaln,  the 
decree  most  be  affirmed. 


ANBtLEWS  at  al.  v.  UATBBB. 

(Supreme  Gourt  of  Alabama.   Jane  28,  1902.^ 

BANKRtJPTCT  —  SUIT    BT   TRVSm    TO  SET 
ASIDB  FRAODULENTCONyEYiNCB-^- 
RI8DICTI0N  or  STATt  COtmT. 

1.  Banfcr.  Act  1898,  $  70,  •V,"  proVMlnff  ttiat 
the  trustee  mayavold  any  transfer  by  the  Dank* 
rupt  which  a  creditor  of  tbe  tMtdnruft  might 
have  avoided,  and  may  recover  the  property  m 
transferred,  or  its  value,  from  the  person  to 
whom  it  WBS  transferrea.  does  not  limit  th» 
trustee  to  an  action  at  law;  Imt  he  may,  at 
least  in  the  state  court,  maintain  a  suit  iu  eq- 
uity, under  Code,  fi  818,  authorising  suit  by  a 
creditor  to  subject  to  his  debt  property  fraudu- 
lently conveyed  hy  tlie  debtor. 

f  L  8m  Bankruptcy,  tbL  t,  Osat  DI*.  U  «D.  M& 
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'     2.  Suit  by  trustee  In  bankruptcy  to  recover 
property  frandnlently  conTeyed  may  be  brou^t 
in  tbe  sUte  court,  under  Bankr.  Act  1898,  {  2& 
entitled  "Jurisdiction  of  the  United  States  and 
State  Ck)urt*."  and  providing  (a)  the  United 
States  circuit  conrt  shall  have  jurisdiction  of 
all  controversies  at  law  and  In  equity,  as  dis- 
tln^ished  from  proceedings  in  bankruptcy,  be- 
tween trustees  and  adverse  claimants,  conceni* 
ing  the  property  acquired  or  claim^  by  the 
trustees,  in  the  same  manner,  and  to  the  same 
extent  only,  as  though  bankruptcy  proceedingl 
had  not  been  instituted  and  such  controversies 
had  been  between  the  bankrupt  and  auch  ad- 
verse claimants:  and  (b)  suits  by  trustees  shall 
only  be  brought  in  the  courts  where  the  bank- 
rupt might  have  brought  or  prosecuted  them 
if  proceedings  in  bankruptcy  had  not  been  in- 
stitDted. 

Aroeal  from  chancery  conrt,  Lauderdale 
coiin^;  Wm.  EL  Blmpson,  OtaaDcellor. 

Bnit  by  Joseph  S.  Mather,  trustee  to  bank- 
ruptcy, against  James  A.  Andrews  and  oth- 
eta.  From  decree  overruling  demnner  to 
UU,  deCendante  aiq;wal.  AiBrmed. 

On  fhe  18th  day  of  April.  1898,  James  A. 
Andrews  conreyed  to  bis  wtfe,  Tabltha  M. 
Andrews,  'in  conslderatkm  of  the  lore  and 
affection  wtaich  the  party  of  the  first  part  has 
and  bears  for  tbe  party  of  the  second  inrt, 
and  ttie  farther  consideration  of  one  dollar 
In  band  paid,  receipt  wbereof  Is  ha«by  ac* 
knowledged"  a  tract  of  land  tying  In  tAUder^ 
dale  eocmty,  Ala^  described  In  said  deed  by 
metes  and  bounds,  and  containing  about  187 
acres  more  or  less.  On  tbe  9th  day  of  An- 
gvst,  1899,  James  A.  Andrews  filed  fate  pett- 
tton  in  bankruptcy  In  the  United  States  conrt 
tor  the  Sastera  district  of  Louisiana,  In  bank' 
ruptey,  and  was  daly  adjudicated  a  bank- 
rapt,  and  thereafter  the  complainant  was  Bp- 
polntod  tmstee  In  bankruptcy  of  the  said  An- 
drews. On  the  18£h  day  of  AprU,  1886  (the 
date  of  the  alleged  fraudulent  conveyance) 
the  said  Andrews  was  Indebted  to  the  Smith 
Bros.  Go..  Limited,  In  the  sum  Of  $1,808.48, 
whteh  Is  stlU  due  and  unpaid,  and  on  raid 
date  he  was  Hkewise  indebted  to  Sherbonme 
ft  flchlater  In  tbe  sum  of  $702.71,  which  to 
still  dne  and  unpaid;  both  of  said  snms  were 
due  on  the  date  of  said  conveyance  by  An- 
drews to  bis  wife. 

On  Jnne  12.  1900.  tbe  appellee,  Joseph  8. 
Uatiier,  as  trustee  in  bankruptcy  of  James 
A.  Andrews,  filed  in  the  chancery  court  of 
Lauderdale  connty.  tbe  present  bin,  eeekltii; 
to  set  aside  the  tenveyance  made  by  An- 
drews to  his  wife  as  being  fraudulent  and 
ToM.  Tbe  bUI  averred  the  facts  as  ab'»Te  stat- 
ed, and  in  reference  to  the  conveyance  con- 
tained tbe  followli^  averments:  "That  on 
the  IBth  day  of  April,  1898,  the  said  James  A. 
Andrews,  then  being  Indebted  to  tbe  com- 
plalnanta  In  the  manner  and  form  as  herein- 
before set  ont.  and  then  being  insolvent  and 
with  Intent  to  hinder,  delay  and  d^raud  his 
creditors  made  and  executed  a  deed  of  con- 
Teyance  to  his  wife,  attempting  to  convey  to 
her  a  large  and  raluable  tract  of  land  In" 
Lauderdale  county.  Then  follows  a  descrip- 
tion of  the  lands  described  In  said  convey- 


ance. It  was  averred  in  the  bill  that  "said 
conveyance  was  purely  voluntary  and  was 
made  to  the  said  Tabitha  M.  Andrews  with- 
out cimdderatlim,  and  complainant  alleges 
that  the  same  to  fraudulent  and  void,  and 
that  said  deed  should  be  canceled,  set  aside 
and  held  for  naught,  and  that  your  honor 
should  decree  that  said  lands  should  be  sold 
for  the  payment  of  the  debts  of  the  said 
James  A.  Andrews.'*  The  bill  farther  aver- 
red "that  said  Joseph  S.  Mather  is  over  the 
age  of  twenty-one  years  and  resides  In  New 
Orleans,  Louisiana;  that  at  a  meeting  of  the 
creditors  of  the  bankrupt  defendants  hdd  at 
the  office  of  Hon.  V.  D.  Cbretlan,  referee  In 
bankruptcy,  on  tbe  6th  day  of  Uarcb,  1S0(\ 
the  creditors  unanlmoudy  recommended  that 
the  said  Jose^  S.  Itather  be  authorised  to 
institute  suite  as  may  be  necessary  to  recover 
property  supposed  to  belong  to  fhe  said  bank- 
rupts, and  more  particularly  certain  real  es- 
tate situated  at  or  uear  Florence^  Alabama, 
and  to  that  end  to  employ  counsel  as  may 
be  hecetsaty  and  to  Incur  tbe  necessary  coste 
fiietein.  *  •  *  Xhat  upon  such  recommen- 
dation tbe  conrt  gave  Judgment  accordingly 
auttiorMng  the  said  loseph  S.  Mather  as  trus- 
tee to  institute  an  necessary  suits  tor  the 
recovery  of  property  fraodnleatly  conveyed 
by  said  banloiipte." 

The  prayer  of  the  bOl  was  that  a  decree  be 
rendered  declaring  the  said  cofiv^ance  made 
by  James  A.  Andrews  to  hte  wife,  as  beii^ 
fraudulent  and  void;  that  tbe  same  be  set 
aside  and  canceled;  that  Ihe  lands  described 
thereto  be  sold  n&der  a  decree  ot  ttie  court, 
and  tbe  proceeds  of  such  sale,  aft^  paying 
the  costs  of  the  court,  be  paid  over  to  the 
complainant  as  trustee  to  bankruptcy  of  the 
said  James  A.  Andrews  to  be  by  him  applied 
to  the  payment  of  the  debts  of  said  Andrews 
tmder  an  order  Of  ftu  court  whereto  said 
bankmpt  estate  w&s  being  administered. 
There  was  also  a  prayra  for  general  relief. 

To  this  bill  tbe  defendants  demurred  upon 
the  followtog  grounds:  "(1)  Tbxt  the  com- 
plainant has  a  plain,  adequate  and  complete 
remedy  at  law  for  the  recovery  of  the  proper- 
ty described  to  the  bill  (2)  That  If  the  com- 
plainant has  any  remedy  at  all  It  Is  at  law, 
and  the  same  Is  plain,  adequate  and  com- 
plete. (3)  That  the  act  of  congress  relating 
to  bankruptcy  If  It  gives  the  complainant 
any  remedy  at  all  gives  him  the  right  to  re- 
cover the  property  in  tbe  bill  described,  or  its 
value,  and  does  not  give  him  the  right  to  file 
a  bill  in  the  chancery  court  to  set  aside  tbe 
conveyance  from  James  A.  Andrews  to  the 
defendant  tabltha  M.  Andrews  and  subject 
the  property  to  tbe  bill  described  to  the  pay- 
ment of  tbe  debts  described  to  the  bill  and 
ottier  debto  of  James  A.  Andrews.  <^  That 
whatever  right  complainant  has  to  file  Us 
bill  to  the  chancery  court  to  set  aside  the  con- 
veyance of  the  lands  described  to  the  bill 
from  James  A.  Andrews  to  Tabltha  M.  An- 
drews Is  only  such  right  as  the  creditors  ot 
said  James  A.  Andrews  have  and,  had  undo- 
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the  acta  of  congress  relating  to  bankruptcy, 
and  the  bill  does  not  allege  or  show  that  the 
creditors  in  the  bill  mentioned  or  any  other 
creditor  of  said  James  A.  Andrews  had  or 
have  any  rigbt  to  file  a  bill  to  set  aside  said 
conveyance.  (6)  That  the  bill  does  not  al- 
lege or  show  that  the  creditors  in  tbe  bill  de- 
scribed or  any  other  creditor  ol  the  said 
James  A.  Andrews  are  Judgment  creditors. 

(6)  That  tbe  bill  and  exbibits  thereto  sbow 
that  tbe  conveyance  from  James  A.  Andrews 
to  Tabitha  M.  Andrews  was  made  prior  to 
tbe  acts  of  congress  relating  to  bankruptcy. 

(7)  That  the  bill  shows  that  the  conveyance 
from  James  A.  Andrews  to  Tabitha  M.  An- 
drews wbicb  tbe  bill  seeks  to  set  aside  and  an- 
nul was  made  prior  to  the  passage  of  the  acta 
of  congress  relating  to  bankruptcy.  (Si  That 
tbe  bill  shows  that  tbe  conveyance  from  James 
A.  Andrews  to  the  defendant  Tabltba  M.  An- 
drews on  the  18th  day  of  April,  1898,  and 
the  bill  in  this  case  was  filed  on  tbe  12tb  day 
of  June,  1900.  (9)  That  the  bill  does  not  al- 
lege or  show  that  the  creditors  of  James  A. 
Andrews  mentioned  In  the  bill  or  any  other 
creditor  of  said  James  A,  Andrews  have  prov- 
en their  claims  in  bankruptcy  In  the  said  pro- 
ceeding in  wbicb  said  James  A.  Andrews  was 
adjudicated  a  bankrupt  (10)  That  the  bill 
does  not  allege  or  sbow  any  fact  or  facts 
which  show  tbe  conveyance  from  said  James 
A,  Andrews  to  Tabitha  M.  Andrews  to  be 
fraudulent  in  fact  (11)  Tbat  the  bill  alleges 
that  the  conveyance  from  said  James  A.  An- 
drews to  Tabitha  M.  Andrews  was  made 
with  intent  to  binder,  delay,  and  defraud  the 
creditors  of  said  James  A.  Andrews,  and  does 
not  allege  or  show  the  facts  wfateh  stamp 
said  conveyance  as  fraudulent" 

On  the  submission  of  the  cause  upon  the 
demurrers,  tbe  chancellor  rendered  a  decree 
overruling  them.  From  this  decree  tbe  de- 
fendants appeal,  and  assign  the  rendition 
thereof  as  wror. 

Simpson  &  Jones,  for  an>dlaiit  John  B. 

Weakley,  for  appellee. 

HARALSON,  J.  1.  Section  818  of  the  Code 
provides,  that  a  creditor  without  a  lien  may 
file  a  bill  In  chancery  to  subject  to  tbe  pay- 
ment of  bis  debt  any  property  which  has  been 
fraudulently  transferred  or  conveyed,  or  at- 
tempted to  be  fraadalently  transferred  or  con- 
veyed by  his  debtor. 

The  averments  of  the  bill  in  this  case  are 
full  and  sufficient  to  show  that  tbe  convey- 
ance sougbt  to  be  set  aside  was  fraudulent 
against  the  creditors  of  the  grantor.  They 
fully  advise  the  defendant  that  tbe  bone  fides 
of  the  conveyance  Is  assaUed  for  fraud,  and 
in  what  tbe  fraud  consists.  Burford  v.  State, 
80  Ala.  147. 

2.  The  bankrupt  law  approved  July  1,  1898, 
vests  in  the  trustee  of  the  estate  of  the  bank- 
rupt, upon  his  appointment  and  qualification, 
end  his  successor  or  successors,  If  he  shall 
have  one  or  mor^  upon  bto  or  their  appoint- 


ment and  qualification,  among  other  things, 
"property  transferred  by  him  In  fraud  of  bis 
creditors."  Section  70a,  subd,  4 ;  LoveL 
Bankr.  p.  825. 

This  law,  as  seems  to  be  well  settled  In 
federal  and  state  courts,  gives  to  the  assignee 
or  trustee  the  right  to  sue  to  set  aside  c  n- 
veyances  made  by  the  debtor  In  fraud  of  hia 
creditors,  and  vests  In  him  the  title  to  tbe 
property  recovered.  In  order  that  it  may  be 
applied  to  tbe  claims  of  creditors,  and  makes 
it  his  duty  to  do  so.  Such  conveyances  may 
be  avoided  although  made  more  than  six 
months  before  bankruptcy.  16  Am.  &  Bng. 
Enc.  Law  (2d  Ed.)  7^,  746.  and  authorities 
tha*e  collated;  Brandenb.  Bankr.  441-116; 
LoveL  Bankr.  pp.  296.  297,  H  157.  158;  Black. 
Bankr.  265;  CoiUor,  Bankr.  420;  Pratt  v.  Cur- 
tis, Fed.  Gas.  No.  11,376.  Although  property 
which  baa  been  fraudulently  conveyed  ceases 
to  belong  to  the  grantor,  so  far  as  any  daim 
he  himself  can  set  up  Is  concerned,  yet  the 
law  regards  property  which  has  been  fraudu- 
lently conveyed,  as  still  the  property  of  the 
grantor,  so  far  as  creditors  are  concerned. 
The  assignee  In  bankruptcy  Is  an  officer  cre- 
ated for  the  benefit  of  creditors,  and  he  Is 
permitted  to  regard  property  trandnlently  con- 
veyed in  the  same  way  In  which  creditors  are 
permitted  to  r^ard  it.  Ashley's  Adm'r  v. 
Robinson,  29  Ala.  112,  125,  65  Am.  Dec  3S7. 
"Whenever  the  creditors  could  have  contested 
tbe  validity  of  a  conveyance,  the  trustee,  as 
their  representative,  can  and  should  do  so. 
No  Hen  or  conveyance  which  Is  Invalid  as  to 
creditors,  has  any  validity  as  against  a  trus- 
tee As  tbe  representative  of  creditors,  the 
trustee  of  the  bankrupt  may  sne  debtors  of 
bis  bankrupt  whose  claims  have  been  preferen- 
tially and  c(^uslvely  rdeased.  The  trustee 
Is  in  no  way  affected  by  the  Illegal  or  fraudu- 
lent acts  of  the  bankrupt,  if  creditors  would 
not  be  affected  by  them."   Coll.  Bankr.  420. 

8.  It  Is  contended  by  the  appelant  that  be- 
cause the  act  provides  (section  70  "e")  tliat  tbe 
trustee  may  avoid  any  transfo'  by  the  bank- 
rupt of  his  property  which  any  creditor  of 
such  bankrupt  might  have  avoided,  and  may 
recover  the  property  so  transferred,  or  Its 
value,  from  the  person  to  whom  It  was  trans- 
ferred, unless  be  was  a  bona  fide  holder  for 
value,  prior  to  the  date  of  the  adjudication, 
— that  this  provision  confines  the  trustee  to  a 
stilt  at  law  for  such  recoveries,  and  precludes 
blm  from  a  suit  in  chancery  to  set  aside  a 
conveyance  for  fraud,  and  have  the  property 
sold  to  pay  creditors.  But  this  contention  is 
without  foundation.  Such  a  suit  Is  by  stat- 
ute maintainable  In  equity  in  this  state.  Code, 
i  818.  Whatever  may  be  the  role  of  prac- 
tice on  the  subject  in  the  federal  courts,  this 
right  under  the  laws  of  this  state.  Is  no- 
where denied.  This  is  a  new,  equitable  right 
created  by  tbe  state,  not  opposed  to  the  fed- 
eral constitution  or  laws.  As  to  whether  a 
simple  contract  creditor  may  maintain  a  suit 
of  this  character  In  tbe  federal  courts,  the 
supreme  court  of  tbe  United  States  njt  "Ths 
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senersl  proposition,  as  to  the  enforcement  In 
the  federal  courts  of  new  equitable  rlgbta 
created  by  the  states.  Is  undoubtedly  correct, 
subject,  however,  to  this  qualification,— that 
such  enforcement  does  not  ImpeUr  any  right 
conferred,  or  conflict  with  any  inhibition  im- 
posed, by  the  constitution  or  laws  of  the  Unit- 
ed States.  Neither  such  right,  nor  Buch  Inhi- 
bition can  be  In  any  way  Impaired,  howev- 
er fully  the  new  equitable  right  may  be  en- 
Joyed  or  enforced  In  the  states  by  whose 
leglslatton  It  Is  created.  The  constltntlon,  la 
Its  seventh  amendment  declares,  that  *ln  suits 
at  common  law,  where  the  value  In  contro- 
versy shall  exceed  twenty  dollars,  the  right 
of  trial  by  jury  shall  be  preserved.'  In  the 
federal  courts,  this  right  cannot  be  dispensed 
with,  escept  by  the  assent  of  parties  entitled 
to  It,  nor  can  it  be  Impaired  by  any  blending 
with  a  claim,  properly  cognizable  at  law,  of  a 
demand  for  equitable  r^lef  in  aid  of  the  legal 
action,  or  during  Its  pendency.  Such  aid  must 
be  Bought  In  separate  proceedings,  to  the  end 
that  the  right  to  a  trial  by  a  jury  In  the  le- 
gal action  may  be  preserved  Intact  ♦  •  • 
Whatever  control  the  state  may  exercise  over 
proceeding  In  its  own  coorts,  snch  a  nnkm 
of  legal  and  equitable  relief  In  the  same  ac- 
tion. Is  not  allowable  In  the  practice  of  the 
federal  courts."  Scott  v.  Neely,  140  U.  S. 
106,  11  Sup.  Gt  712.  8S  U  Ed.  358;  HoUlns 
T.  Iron  Ck>..  150  n.  S.  871,  14  Sop.  Gt  127, 
37  L.  Ed.  1113. 

So  It  was  held  In  the  case  first  cited,— 
and  that  was  as  far  as  the  principle  announ- 
ced extends,— that  the  drcult  court  of  the 
United  States  In  Mississippi  could  not,  under 
the  operation  of  the  statutes  In  that  state,  take 
Jurisdiction  of  a  bill  In  equity  to  subject  the 
property  of  a  defendant  to  the  payment  of  a 
simple  contract  debt.  In  advance  of  any  pro- 
ceedings at  law,  either  to  establish  the  validity 
and  amount  of  the  debt  or  to  enforce  Its 
collection.  In  which  proceeding  the  defendant 
under  the  constitution  of  the  United  States 
Is  entitled  In  a  federal  court  to  a  trial  by 
jury.  But  it  Is  not  there,  or  elsewhere,  de- 
cided, so  far  as  we  are  aware,  that  such 
state  statutes.  In  their  enforcement  in  the  state 
courts,  offend  the  federal  constitution  or  laws. 

4.  It  Is  again  contended,  that  the  chancery 
court  of  the  state,  has  no  Jurisdiction  of  the 
bill  In  this  case,  and  that  complainant's  rem- 
edy, whatever  It  may  be,  must  be  sought  in 
a  federal  bankrupt  court.  Section  23  of  the 
bankrupt  act  Is  headed  "Jurisdiction  of  the 
United  States  and  State  Courts."  and  provides: 
"(a)  The  United  States  circuit  courts  shall 
have  jnrlsdictlon  of  all  controversies  at  law 
and  In  equity,  as  distinguished  from  proceed- 
ings In  bankruptcy,  between  tmstees  and  ad- 
verse claimants  concerning  the  property  ac- 
quired or  claimed  by  the  trustees,  In  the  same 
manner  and  to  the  same  extent  only,  as 
though  bankrufitcy  proceedings  had  not  been 
liutltated  and  inch  cantroTersiea  had  been  tw* 


tween  the  bankrupts  and  sacb  adverse  claim- 
ants, (b)  Suits  by  tmstees,  where  brought 
Suits  by  trustees  shall  only  be  brought  or  pros- 
ecuted in  the  courts  wbere  the  bankrupt 
whose  estate  is  being  administered  by  such 
trustee,  might  have  brought  or  prosecuted 
tiliem  If  proceedings  In  bankroptcy  had  not 
been  Instituted,  unless  by  consent  of  the  pro- 
I>osed  defendant" 

Mr.  Loveland  in  discussing  these  provisions, 
In  the  light  of  other  bankrupt  acts,  and  the 
adjudications  on  them,  says:  "The  title  of 
section  23  In  the  act  la,  'Jurisdiction  of  United 
States  and  State  Courts.'  There  was  no  ex- 
press recognition  of  jurisdiction  In  state  courts 
in  the  act  of  1867.  The  courts,  however,  con- 
strued that  act  as  not  taking  away  any  Juris- 
diction of  the  state  courts  at  law  or  In  eq- 
uity. The  title  and  section  23  undoubtedly 
recognize  a  similar  Jurisdiction  in  the  state 
courts.  Section  23  does  not  purport  to  take 
away  any  jurisdiction  In  law  or  equity  which 
would  otherwise  exist  In  the  United  States  cir- 
cuit or  state  courts.  It  is  In  the  nature  of  a 
recognition  of  If  etc.— citing  Eyster  v.  Gaff, 
91  U.  8.  521,  23  L.  Ed.  403;  Lathrop  v.  Drake, 
91  U.  S.  516,  23  L.  Ed.  414;  Lovel.  Bankr. 
p.  72. 

Again,  the  same  author  observes  (pages  400, 
491),  as  to  proceedings  to  set  aside  fraudulent 
conveyances,  "Such  proceedings  are  not  ordi- 
narily speaking,  strictly  proceedings  in  bank- 
ruptcy. Such  cases  are  In  the  nature  of  ac- 
tions at  law  of  ejectment  trover,  etc,  or  suits 
In  equity  to  set  aside  a  fraudulent  conveyance, 
etc.  •  •  •  Suits  of  this  character  may  be 
brought  In  the  state  courts." 

Upon  the  same  subject,  Brandenburg  states 
the  rule  to  be:  "Where  the  property  In  con- 
troversy at  the  time  the  debtor  Is  adjudged 
bankrupt  Is  In  the  actual  possession  of  a  third 
person  claiming  absolute  title  to  the  same, 
the  question  of  ownership,  If  the  same  Is 
claimed  by  the  assignee,  must  be  determined 
by  a  suit  In  equity,  or  by  an  action  at  law. 
*  *  *  A  state  court  passing  upon  clalnis  of 
an  assignee  Is  not  a  proceeding  under  the 
bankrupt  act  but  simply  recognizes  that  act 
as  the  source  of  the  assignee's  title,  in  like 
manner  as  It  would  If  such  title  were  derived 
from  a  contract  or  deed."  Brandenb.  Bankr. 
446;  Black,  Bankr.  124,  125. 

5.  The  trustee  In  this  case  is  proceeding  In 
the  state  court  to  set  adde  the  alleged  fraud- 
ulent conveyance,  on  an  order  granted  by  tiie 
district  court  of  the  United  States  for  the 
Eastern  district  of  Louisiana,  for  the  trustee 
to  Institute  this  suit  for  the  recovery  of  the 
property  in  question,  lliere  Is,  and  can  arise, 
therefore,  no  confilct  <it  jurisdiction  between 
the  federal  and  state  court  In  the  proceeding. 
Turrentlne  v.  Blackwood,  125  Ala.  4i36,  28 
South.  95,  82  Am.  St  Rep.  254. 

The  demurrer  to  tiie  bill  was  pnjfettj  orer- 
roled. 

Affirmed. 
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BKTKE  at  «X  T.  7IBLDS. 
(Supreme  Goutt  of  ^Jftbaua.   June  28.  1802.) 

CBATTBL  HORTGJkaBS— aUA  BT  MORTOAQOB 
-TROVBJR  — PRJ.gB  MOftTQAaa:  —  BVIDBNCB-- 
JUDOMaNTS-COU-ATBRAI.  ATTACK— BSTOP- 

pmL. 

1.  In  tnrrar  bj  &  mflrtgatM  mgainat  a  pniP- 
cliaser  from  the  mortgagor  it  wm.  compfltent 
for  defeodant  to  prove  that  EL  beld  ar  mortgase 
prior  to  plaintifTs  mortgage,  and  tliat  tbe  mort- 
gagor carried  the  goods  to  K.,  who  directed 
him  to  aad  aoeoaiit  tor  the  proceeds,  and 
thnt  defendant  tbw  purchased. 

2.  In  trover  by  a  mortgagee  against  a  pux- 
chaser  ftom  the  mortgagor  the  mortgagor  tes- 
tified for  defendant  that  the  mortgagee  had 
obtained  ft  Ipdvomt  on  th«  mortgage,  which 
had  been  compromised,  and  paid  to  toe  mort- 
gagee's agent.  3eld,  that  defendant  was  pre- 
duded  from  objecting  to  oral  erldMice  of  the 
amount  and  noopaynMnt  of  the  Jadgmeftt  and 
execution. 

3.  Defendant  was  likewise  predaded  from 
qaestioniog  collsterallr  the  Jurisdiction  of  the 
court  rendiering  tbe  ji^vnent 

4.  AartgmftOttt  ol.  evor  not  rafleirod  to  is 
brlefiB  is  pmniafld  to  bo  waiTeo. 

Appeal  from  ctocnlt  court,  Oallmu  conBty; 
Osceola  Kyle,  JQdge.  I 

Trover  br  A.  B.  Fields  against  F.  Beyer  A  \ 
Sou.  From  a  Judgmeot  for  piaintUT,  defend-  1 
ants  appeal.  Beversed. 

It  was  shown  by  the  evidence  that  Mtb. 
8.  3.  McAlpine  had  given  to  tbe  plalntUf  a 
mortgage  npon  her  crop  for  the  year  1886; 
that  -Mrs.  MbAIfilne  carried  the  bale  of  cot- 
ton, which  was  iDTolTed  In  this  controvarsy, 
to  the  city  of  Gnllman,  In  November,  1896, 
and  sold  tbe  same  to  the  defendants.  Mra. 
McAlpIne,  as  a  witness  In  ber  own  behalf, 
tegttfled  tiiat  prioc  to  giving  the  mortgage  to 
the  pl*tatlfr  she  had  given  a  mortgage  on 
her  crop  for  the  year  1896  to  one  P.  H.  Kin- 
ney. The  defendanta  then  sought  to  Intro- 
dnce  evldrace  to  show  that  when  Sirs.  McAl- 
pine brought  title  cotton  Involved  In  the  suit 
to  Call  man  she  carried  it  to  tbe  defendants, 
and  npon  her  telling  them  that  Kinney  bad  a 
mortgage  npon  the  cotton  the  defendants  told 
h&r  to  take  It  to  Kinney;  that  she  carried 
ttn  cotton  to  BTlnn^,  who  told  ber  be  would 
not  bny  cotton,  and  instructed  her  to  carry 
the  bale  of  cotton  and  aelL  It  to  the  defend- 
ants, and  bring  blm  the  money;  that  Kinney 
wrote  the  defendants  an  order  to  bny  the  oot- 
tcm;  that  Mrs.  BCcAlpIne  did  as  abe  was  in< 
strocted.  sold  tbe  cotton  to  the  defendants^ 
and,  after  dividing  the  proceeds  with  one 
Wnilam  Shed,  who  bad  a  on&-foarth  interest 
In  the  cotton,  she  carried  tbe  remainder  of 
tbe  pnrcbaae  rnonf^  to  the  said  Kinney,  and 
paid  it  to  him.  The  plaintiff  objected  to  tbe 
introdttctlfm  of  this  evidence.  The  court  tna> 
talned  the  objection,  refused  to  allow  the  de- 
fendants to  introduce  such  evld«ice^  and 
to  this  mllng  the  defendanta  duly  existed. 
Mrs.  McAlpine,  while  being  examined  aa  a 
Witney  testified  that  she  had  paid  the  mort- 
gage held  by  the  plaintiff;  that  tbe  plaintiff 
had  recovered  a  Judgment  against  her  on  tbe 
mortgage,  which  she  lutd  agreed  to  com* 


promise  with  ber,  and  tb&t  she  had  paid  the 
amount  agreed  upon  to  the  agent  or  repre- 
sentative of  tbe  plaintiff.  The  plaintiff  Intro- 
duced in  evidence  tbe  representative  or  agent 
who  had  tbe  collection  of  tbe  Judgmant  whieii 
tbe  plaintiff  recovered  against  Mrs.  McAlpln^ 
and  upon  his  offering  to  show  the  amount  of 
said  Judgment,  and  that  Mra.  McAlpine  had 
never  paid  the  amount  thereof,  the  defend- 
ants objected  to  the  Introduction  of  auch  evi- 
dence, and  duly  excepted  to  tbe  oourf  ■  over^ 
niUng  Bocb  objection.  There  were  verdict 
and  Judgment  for  tbe  plaintiff.  The  defend- 
ants appeal,  and  aaslgu  the  renditioa  thereof 
as  erroE. 

Brown  *  Onrtla,  for  appeHanta. 

aHARPS,  J.  !%«  decMoD  In  Belser  v. 
Toungblood.  103  Ala.  1&  Soatb.  868, 

shaw«  the  tzial  court  was  In  error  in.  reject- 
ing d^endants'  offer  to  prove  that  Kbniey 
hekl  a  first  mortgage  cm  tbe  cotton  In  ques- 
tion, and  that  tbey  bought  the  cotton  from 
the  mMTtgagw  after  she  bad  carried  it  to 
Kinney,  and  had  been  directed  by  him  to  ed 
It  and  brtog  blm  the  money.  Kinney,  If  be 
bad  Boeb  a  mwtgage,  was  entitled  to  rective 
tbe  cottCHt,  and,  with  the  mortsagoi'B  coa- 
sent,  to  dlqMse  of  It  by  private  sale,  aobject 
to  aocoontabllity  for  so  much  as  Its  value  ex- 
ceeded the  sum  seenred  by  his  mortgage ;  and 
evidence  of  the  Idnd  d^endants  soo^t  to 
introduce  was  relevant  as  tending  to  show 
the  cotton  was,  to  effect  delivered  to  Kinney, 
and  Otat  the  mortgagm,  to  aclUng  to  them, 
was  acting  rfgbtfully  by  autboHty  ot  and  as 
agent  for  Kinney.  Such  Is  the  theory  upon 
which,  to  Belser  v.  Toungblood,  snimi,  a  case 
like  this  In  principle  was  distinguished  from 
Keith  T.  Ham,  88  Ala.  B90,  7  Boutft.  284. 

By  first  Introducing  oral  evidence  ot  tSxe  er- 
Menee  and  payment  of  platotUTa  Judgni«]t 
and  execution  against  tbe  raortgf^or,  defend- 
anto  <^ned  tbe  way  for  tbe  opposite  party 
to  prove  tbe  amount  of  tbe  Judgment  and  ex- 
eontStm  by  evidence  of  tbe  same  grade;  and 
by  the  same  course  they  were  precluded  to 
qncetlon  the  court's  JnrtsdletliHi  to  render 
tbe  Judgment,  even  If  It  would  otherwise  have 
been  snbject  to  collatwal  attack. 

Assignment  of  error  No.  1,  not  rcf^ 
red  to  In  briefs,  Is  presumably  vaSved. 

Reversed  and  remanded. 


BRADFORD  v.  STATSt. 
(Supreme  Court  of  Alabama.   June  2S|  18080 

PBAJUBT— INDICTUBNT— VABIANOB— 
BVIDENCB. 

1.  The  words  "failing  or  refusing  to  vrork  on 
the  public  road  after  legal  notice,"  In  an  bi- 
dictment  charging  perjury  on  a  trial  under  s 
prosecution  on  a  charge  of  "failing  or  rtfosiu 
to  work  on  tbe  public  road  aftar  legal  notice." 
sufflcientl;  designatee  the  offense  provided 
Code,  i  58»2.  stating  that  any  person-  liable  to 
road  duty,  who  willfully  fails  or  refuses,  after 
legal  notice^  to  work  tu  public  roads,  without 
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■a.  sofficie&t  MMUM  tiHir«Coc,  tbaU  on  conrictJoB 

ZUVn  is  no  Tariaacit  l}etw«eii  an  indiet- 


thQ  party  OD  trial  In  the  county  court;  the  evlr 
4lenc«  i^entifyiog  ilifeDcUuit  as  th6  persoa  who 
"was  UiAd  in  the  cotiuty  court,  and  who  there 
testified  ia  bis  own  behaU. 

&  There  1«  no  rariaace  between  an  iodict- 
xneat  charging  defendaut  with  perjury  in  testt- 

aini;  thayt  the  reason  he  did  not  go  to  wort  oo 
a  rM^  whwt.  ha  wa^  worDOd  to,  wa« 
«aase  he  waa  sicL  and  eTidawe  that  he  tes- 
tified that  it)  wu  becauie  o{  an  injury  to  hto 
back. 

4.  On  a  trl^  for  perjury  coqamitted  in  the 
couutj'  court.  It  is  enoo^  to  nroTe  subatan- 
tiaily  what  defendant  said. 

6.  Proof  of  ajiy  one  of  the  asBignmeDts  in 
an  indi«tweDlt  for  {lerjury  U  sufficient. 

6.  Qa  ak  triaj  Utv  Ustifylng  that  tha  rea- 
son defaaAsnt.  did.  ojot  worh  on  a  H>ad  when 
warned  t«  was  tluit  be  waa  aick.  and  unable  to 
work,  an4  did,  not  arise  till  9  at  10  o'clock,  tes- 
timony 1«  adiUBsiUe  that  witnoia  saw  him  out 
between  7  aud  8  o'clock  in  the  looming,  and 
saw  DotblBK  about  him  that  indicated  he  waa 
sick  or  unable  to  work. 

Appeal  from  drcnlt  conrt  SL  (Hair  covntr; 
JtibM  PelbAm.  J«4gft. 

JasMa  BraOfind  was  convicted  ot  perjaiy, 
and  aopealf  ■  Affirmed. 

The  appellee  In  this  case  was  tried  and  con- 
Tlcted  under  the  fiollowlBg  ladlctment: 
grand  jory  of  said  eoonty  charge  that  b»- 
ton  the  flndlDjc  ot  thla  ioActment,  Jim  Brad- 
lord,  oa  hia  wcamlnatlon  aa  a  witness  duly 
•worn  to  testify  om  the  trial  of  the  said  Jim 
Bradfordi  la  the  conntr  court  of  St.  Clair 
county,  under  a  prosecution  upon  a  charge 
of  fallbig  or  refostng  to  work  on  the  public 
road  aiter  tesal  notice,  which  said  court  had 
aathwlty  to  administer  snefa  oath,  falsely 
aware  that  on  a  certain  morning,  being  the 
time  or  day  when  ho  had  been  warned  to 
work  the  ptibllc  road,  he  (the  said  Jim  Brad* 
ford>  waa  alck,  and  unable  to  work  the  road, 
or  to  go  to  the  voad  to  work;  that  he  did 
not  get  up  from  bed  untH  9  or  10  o'clock;  and 
that  the  reason  he  did  not  get  up  from  bed 
sooner,  and  go  to  the  road,  was  that  he  was 
sick,— <tbe  matters  so  sworn  to  being  materl- 
al,  and  the  testimony  of  the' said  .Tim  Brad- 
ford being  willfully  and  eormptly  false, 
agataMt  the  peace  and  dignity  of  the  state  of 
Alabama."  There  was  eTld«ice  Introduced 
for  the  state  tending  to  show  that  the  defend- 
ant was  guilty  as  charged.  The  state  Intro- 
duced Mrs.  McOormack,  who  testified  that 
she  was  the  wife  of  Will  McCormack,  who 
worked  on  the  road  the  day  the  defendant 
-was  summoned  to  work  on  the  road  and  fail- 
ed to  go;  that  on  aald  day,  when  the  defend- 
ant failed  to  work  the  road,  between  7  and 
8  o'clock  In  the  morning,  ahe  saw  the  defend- 
ant take  her  husband's  mule  oft,  and  he  did 
not  return  until  about  2  o'clock;  that  she 
did  not  see  anything  about  the  defendant 
that  Indicated  that  he  was  sick,  or  unable  to 
work;  that  she  Judged  of  the  time  of  day  at 
which  tlie  defendant  got  ber  husband's  mule 


by  the  fact  that  It  was  only  about  a  half 
hour  after  her  husband  had  gone  to  work  on 
the  road.  The  defendant  moved  the  court  to 
exclude  the  evidence  of  this  witness,  from 
the  jury,  ujran  the  ground  that  It  was  illegal. 
Irrelevant,  and  incompetent  The  court  over- 
ruled the  motion,  and  the  defendant  duly 
excepted.  The  othw  fturts  of  tha  case  are  auf- 
flii^euUy  stated  In  opinion. 

Smith  ft  Herring,  for  appellant  Chas.  Q. 
Brown,  Atty.  Oen.,  for  the  State. 

TYSON,  J.  Ttie  Indictment  Is  In  the  Code 
form,  except  only  In  the  averment  designat- 
ing the  character  of  the  proceeding  in  which 
the  oath  was  taken  (form  OT,  p.  333,  Or. 
Code);  and  as  to  the  proceeding  with  which 
the  false  oath  is  connected,  It  Is  Eiufflclent  to 
state  Its  substance  (sectioa  6199,  Cr.  Code). 
The  averment  In  the  Indictment  In  respect 
of  the  matter  of  proceeding  in  which  the  al- 
leged false  oath  Is  connected  Is  as  follows: 
'"On  the  trial  of  the  said  Jim  Bradford  In  the 
county  court  of  St  Clair  county,  under  a 
prosecution  upon  a  charge  of  falling  or  refus- 
ing to  work  on  the  public,  road  after  legal  no- 
tice," etc.  The  point  taken  Is  there  Is  no 
such  offense  known  "as  falling  or  refusing  to 
work  on  the  public  road  after  legal  notice," 
and  a  prosecution  and  trial  founded  upon  an 
affidavit  designating  an  offense  In  this  lan- 
guage would  be  void;  and  therefore  an  lur 
dictment  for  perjury  predicated  upon  testi- 
mony given  In  such  a  proceeding  cannot  be 
sustained,  for  the  reason  that  the  oath  ad- 
ministered to  defendant  as  a  witness  on  that 
trial  was  unauthorized  by  law.  The  point 
would  undoubtedly  be  wdl  taken  If  the  affi- 
davit upon  which  the  case  was  tried  by  the 
county  court  alleged  no  offense.  Collins  t. 
State,  78  Ala.  433.  But  the  language  quoted 
above  did  sufficiently  designate,  and  there- 
fore sufficiently  charge,  an  offense.  Section 
5302,  Cr.  Code;  Brown  v.  State^  63  Ala.  97; 
Id.,  109  Ala.  86,  20  South.  103;  Spear  v.  State. 
120  Ala.  351,  25  South.  46;  Adams  v.  Coe,  123 
Ala.  664,  26  South.  603;  Williams  v.  State, 
68  Ala.  551. 

The  next  contention  la  that  there  was  a 
variance  between  the  allegations  of  the  In- 
dictment as  to  the  proceedings  In  the  county 
coin*t  and  the  evidence  <^ered  op(m  the  trial. 
This  contention  Is  based  upon  two  consider- 
ations. The  first  of  these  is  that  the  indict* 
ment  charges  that  Jim  Bradford,  on  his  ex- 
amination as  a  witness,  etc.,  on  the  trial  of 
said  Jim  Bradford  In  the  county  court,  etc., 
falsely  awore,  etc.,  whereas  the  affidavit  upon 
which  the  trial  was  had  in  the  county  coturt 
shows  that  James  Bmdford  was  the  name  of 
the  party  on  trial.  The  evidence  fully  Iden- 
tlflei  the  defendant  In  this  case  as  the  person 
who  was  tried  In  the  county  court,  and  as  the 
same  person  who  testified  In  his  own  behalf 
In  that  court.  Clearly  there  la  no  variance 
here.  Thenextia:  Tlie  Indictment  charges  that 
defendant,  as  a  witness  upon  the  trial  In  tho 
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Goantr  court,  "falidy  swore  dat  on  a  cer> 
tain  nKttnlng,  bdng  a  time  or  day  wben  he 
bad  beoi  warned  to  woA  tbe  public  road,  be 
ffiM  Bald  Jim  Bradford)  waa  sick,  and  nnaUe 
to  work  the  road,  w  to  go  to  the  road  to 
work;  tiiat  he  did  not  get  np  from  bed  untn 
nine  or  ten  o'dock;  and  Out  the  reason  he 
did  not  get  up  from  bed  soonw,  and  go  to  the 
road,  was  that  he  was  a<£k."  It  must  be  c«t 
ceded  iOiat  the  witness  who  testified  to  what 
Bradford  swcne  in  the  oonnty  court  did  not 
use  the  word  "sick,"  bat  he  did  say  that 
Radford  swore  that  he  was  unable  to  woi^ 
the  road  on  account  of  suffering  from  an  In- 
Jury  to  his  back,  which  he  recdved,  which 
hurt  confined  bim  to  his  house  the  day  pre* 
ceding  he  was  to  work  on  the  road,  and  to  hts 
bed  untU  between  9  and  10  o'clock  oa  the 
morning  of  the  day  he  was  to  work.  Again 
we  must  hold  fher%  was  no  variance  here, 
nor  a  failure  to  prove  the  material  assign* 
ment  of  perjnry,  allied  In  the  Indictment 
that  defendant  yrsM  sick.  The  Inference  was 
clearly  afforded  by  the  evidence  for  the  Jury 
to  conclude  that  he  sw«e  be  was  sick,  as  al- 
leged In  the  Indictment  The  state  was  not 
bound  to  prove  what  the  defendant  swore 
orally  as  a  witness  In  the  county  court  Ipsls* 
slmls  verbis;  It  was  sufficient  to  prove  sub- 
stantially what  he  said.  Taylor  v.  State,  48 
Ala.  157.  Furthermore,  the  state  was  not 
bound  to  prove  every  assignment  of  perjury 
hild  In  the  Indictment  Proof  of  any  one  or 
more  of  them  is  sufficient  Smith  v.  State, 
103  Ala.  B7, 15  South.  86G. 

The  admission  of  tbe  testimony  of  Mrs. 
McCormack  was  cieariy  proper,  as  tending 
to  sbow  the  falsity  of  defendant's  testimony 
in  tbe  county  court. 

Since  there  was  evidence  tending  to  support 
every  material  averment  of  the  indictment 
the  afflrmatlTe  charge  requested  by  defend- 
ant was  correctly  refused. 

What  we  have  said  disposes  of  all  tbe  er- 
rors insisted  upon  by  counsd.  We  have, 
however,  examined  tbe  other  matters  to 
which  exceptions  were  reserved,  and  find  no 
error  in  the  rulings  of  tbe  court 

Affirmed. 


KANSAS  GITT.  M.  ft  B.  B.  GO.  v.  WA- 
GAND. 

(Supreme  Conrt  of  Alabama.   Jane  28,  1902.) 

RAILROADS— INJURY  TO  TEAM  WORKING  ON 
TRACK— NEOLIGENCB  —  EVIDENCE  —  KEEP- 
ING LOOKOUT— DUTY  OF  FIREMAN— TROVER 
—ABANDONMENT. 

1.  Wliere  plaintiflTs  mole  was  injured  by  de- 
fendant's train  while  plaintiff  was  employed 
with  his  team  on  defendaut's  roadbed,  plain- 
tiff waa  entitled  to  recover  for  any  failure  of 
defendant's  servants  to  perform  the  general 
duty  of  keeping  a  lookout  for  stock  trespassing 
or  rightfully  on  the  track,  even  though  such 
servants  had  no  knowledge  that  road  work 
was  in  progress. 

2.  Defendant's  freight  train  came  in  sight  of 
plaintiff  and  hia  team  on  tbe  track  when  the 
train  was  500  or  600  feet  away,  and  riiiming, 
heavily  loaded,  down  grade  at  a  speed  of  '^0 


miles  IWT  hour.  Defendant's  engineer  testified 
that  he  did  ail  a  skillfol  engineer  eotdd  do  to 
prevent  tbe  acddent  bnt  that  it  was  not  pos- 
sible to  stop  the  train.  Btid  that  as  tbe  cir- 
cumstances of  the  accident  might  hare  afforded 
ground  for  an  inference  opposed  to  the  tes- 
timony of  the  engineer,  the  question  of  negli- 
gence was  properv  submitted  to  the  jury. 

8.  In  an  action  against  a  railroad  company 
for  negligently  running  its  train  against  plaiu- 
tlff'a  mnle,  where  there  was  no  evidence  thai 
the  engineer  alone  waa  charged  witii  the  duty 
of  keeping  a  lookout  the  jury  were  entitled 
to  consider  the  fault  m  the  condnct  of  the  Rrv 
man,  as  well  as  tbe  engineer. 

4.  Plaintiff's  mule  waa  injured  by  defend- 
ant's train,  and  plaintiff  told  defendant's  sec- 
tion foreman  that  he  did  not  want  tbe  mulf. 
and  would  not  do  anything  for  it;  that  it  wouM 
always  be  crippled,  and  had  better  be  kil!e<l. 
Tbe  foreman  told  plaintiff  to  lead  the  mviie 
away,  and  he  would  kill  it  or  bare  it  killed. 
Plaintiff  did  so,  and  did  nothing  further  for 
the  animal,  and  the  foreman,  claiming  to  be 
authorized  by  defendant  to  do  so,  sold  the  mnle 
to  a  third  person.  HtM  to  show,  as  a  mat- 
ter of  law,  that  plaintiff  abandoned  the  mule, 
so  that  he  was  not  thereafter  entitled  to  main- 
tain trover  against  defendant  therefor. 

Appeal  from  dty  court  (tf  Birmingham; 
Ghaa.  A.  Benn,  Judga 

Actkm  by  O.  H.  Wagand  agahwt  the  Kan- 
sas City,  Memphis  &  Blrmln^m  BaHroad 
Gompany.  From  a  Judgment  for  ^alntiff,  de- 
fendant appeals.  Beversed. 

In  the  first  count  of  the  complaint  tbe 
plaintiff  sued  to  recover  in  an  action  of  case 
for  the  negligence  of  the  defendant  or  its  eni- 
ployte,  and  the  negligence,  as  alleged  therein, 
waa  as  follows:  "Plaintiff  avers  that  at  tbe 
time  aforesaid  the  defendant  waa  filling  in  a 
trestle  at  or  near  Coal  Creelc,  In  Jeffowm 
county,  Alabama,  and  on  the  line  of  said  rail- 
road, and  while  he  was  engaged  In  said  work, 
the  defendant  by  its  servants  and  em^oy^s. 
did  carelessly  and  nef^lgentiy  run  one  of  its 
trains  upon  and  against  a  mnle  owned  by 
plaintiff,  and  did  thereby  bruise,  malm,  and 
Injure  said  mole,  to  plaintiff's  damages,  as 
aforesaid."  The  other  counts  of  tbe  complaint 
and  the  circumstances  of  the  accident  are  snffl- 
deotly  stated  In  the  opinion.  It  was  shown 
tliat  tbe  train  which  was  attached  to  the  en- 
gine that  caused  the  accident  was  a  freight 
train;  that  at  the  time  the  train  was  fx>ming 
around  a  curve,  which  was  500  or  600  feet 
away  from  the  place  of  tbe  accident  and  it 
was  running  at  the  rate  of  20  miles  an  hour, 
and  was  heavily  loaded;  that  from  said  curve 
to  the  place  of  the  accident  was  a  down  grade. 
The  engineer  who  was  hi  charge  of  the  en- 
gine testified,  as  a  witness  for  the  defendant, 
that  he  saw  the  plaintiff  and  his  team  on  the 
track  as  soon  as  lie  came  around  the  curve; 
that  he  did  all  things  in  his  power,  and  every- 
thing that  could  t>e  done  by  skillful  en^neers. 
to  prevent  the  accident;  that  it  was  not  pos- 
sible, at  tbe  speed  tbe  train  was  going,  to 
stop  it  aftCT  the  mule  was  seen,  before  the 
train  reached  the  place  of  the  accident.  The 
other  facts  of  the  case  are  sufficiently  stated 
in  tbe  opinion.  The  defendant  requested  the 
court,  among  others,  to  give  to  tbe  Jury  the 
following  written  charges,  and  separately  ex- 
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cepted  to  the  conrf a  refasal  to  give  each  of 
the  said  cbai^es  as  aaked:  "(1)  If  yon  believe 
from  tbe  evidence  that  the  «^ueer  In  charge 
of  the  train  was  gatttjr  of  no  neg^enc^  yonr 
vodlct  cannot  be  for  the  idalotlff  under  tbe 
first  count  of  the  complaint"  If  yon  be- 
lieve the  evidence,  yon  cannot  find  tot  the 
plnlntlfE  under  tbe  first  count  of  fbe  com- 
plaint (4)  If  yon  beUeve  the  evidence,  you 
cannot  find  fttr  the  plaintiff  m^ler  the  second 
count  of  the  complaint."  There  were  verdict 
and  Judgment  for  tbe  plaintiff,  assessing  hia 
damages  at  |12S.  The  defenduit  appeals,  and 
assigns  as  oror  tbe  seroral  mUngs  of  the  trial 
court  to  which  exceptions  were  reserved. 

Walker,  Tfllman,  Campbdl  &  Porter,  for  ap- 
pellant 

SHARPS.  J.  Being  employed  by  defend- 
ant's contractor,  plalDtlff  was  oslng  his  team 
to  draw  a  wheeled  scraper  on  a  high  part  of 
defendant's  roadbed  when  a  train  came  around 
a  curve  and  Into  sight  600  or  600  feet  away. 
Plaintiff  turned  the  team  off  the  track,  but 
a  wheel  of  the  scraper  was  struck  by  the 
train,  and  as  a  result  of  the  Jerk,  or  in  some 
other  way,  the  train  also  struck  one  of  the 
mules,  breaking  a  bone  of  its  hip.  Afterwards 
plaintiff  told  defendant's  section  foreman  he 
would  not  do  anything  with  the  mule,  or 
anythhig  for  It  and  did  not  want  it;  that 
If  it  lived  ft  would  still  be  crippled,  and  that 
It  would  be  better  "to  kill  It  out  of  Its 
misery."  The  foreman  then  told  plaintiff  to 
lead  the  mule  over  the  hill,  and  he  would  kill 
It.  or  have  It  killed.  Thereupon  plaintiff  car* 
rled  the  animal  to  the  place  so  designated, 
left  it  there,  and  there  is  nothing  to  show  be 
ever  afterwards  did  anything  for  or  with  it 
The  next  day  after  plaintiff  so  left  the  mule, 
the  section  foreman,  claiming  to  have  author- 
ity from  bis  company  to  do  so,  sold  the  mule 
for  ^  to  a  third  person,  who  subsequently 
cured  and  kept  it.  In  hla  complahit  the  plain- 
tiff counts,  first.  In  case;  second.  In  trover; 
and,  thh^  for  a  willful  Injury  to  the  mule; 
but  as  to  the  latter  count  the  Jury  were  cliar- 
fed  afBrmatlvely  tor  the  defendant 

1.  Though  defendant's  sarvants  who  were 
running  tiie  train  may  not  have  known  the 
road  work  was  In  progress,  they  were  under 
the  general  duty  to  keep  a  lookout,  In  order 
to  avoid  injury  to  stock  whether  trespassing 
or  rightfully  on  the  track;  and  fdnce  plaintiff 
was  using  his  team  rightfully,  be  is  hi  posi- 
tion to  complain  of  any  failure  to  keep  such 
lookout  as  well  as  of  any  neglect  of  tbe  fur- 
ther duty  wblch  rested  on  defendant  to  use 
diligent  efforts  to  avoid  Injury  to  the  team 
after  Its  perilous  position  was  discovered. 
The  space  over  wblch  the  trahi  had  to  pass 
before  reaching  tbB  team  after  It  came  within 
range  of  tbe  trainmen's  vision,  together  with 
the  train's  velod^  at  the  place  of  accident 
wen  dreDiDBtanoea  Id  evidence  wblch  may 
have  afforded  an  Inference  opposed  to  testi- 
mony of  defendant's  witnesses  concerning  Iwth 
the  lookout  and  the  efforts  made  at  checking 


speed,  and  therefore  the  question  of  negUgence 
was  properly  left  to  the  Jury. 

2.  Without  evidence  that  tbe  engineer  was 
alone  charged  with  those  dntles,  especially  that 
of  looking  ahead,  the  Jury  had  Ibe  right  to 
consider  of  fault  In  the  conduct  of  the  fireman, 
as  wen  as  of  tiie  engineer. 

8.  The  owner  of  personal  property  may  de- 
vest himself  of  title  by  abandanment,  and, 
after  doing  so,  he  cannot  maintain  trover 
against  <Hie  who  thereafter  assumes  the  own- 
er^p.  Wyman  v.  Hurlburt,  12  Ohio,  81,  40 
Am.  Dec  461;  1  Am.  &  Eng.  Enc  Law,  2. 
This  can  be  only  where  the  owner  has  intend- 
ed to  relinquish  bis  property  rights,  and  where 
the  evidence  on  the  point  Is  conflicting,  or 
leaves  room  for  ctmtrary  inferences,  the  ques- 
tion of  abandonment  vel  non  Is  for  the  Jury. 
H^,  however,  the  evidence  Is  without  con- 
flict, and  tiie  plaintiff's  dedaratlons  and  con- 
duct, above  referred  to,  lead  solely  to  the  con- 
clusion that  the  plaintiff  both  entertained  and 
carried  out  the  Intention  of  abandoning  his 
property  In  the  animal.  In  view  of  such 
proof,  defendant  vras  entitled  to  have  the  Jury 
chained  npon  toe  assumption  that  tbe  plaintiff 
hi^  no  Interest  In  the  animal  when  the  suit 
was  brought  and  therefore  no  right  to  recover 
under  tbe  second  count  of  the  complaint  For 
the  refusal  of  charge  4,  requested  by  defend- 
ant the  Judgment  must  be  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 


LOUISVILLE  &  N.  R.  00.  v.  MARBURT 

LUMBER  CO. 
(Supreme  Court  of  Alabama.   June  28,  1902.) 

RAILROAD  C0MPANIB3-SBTTINO  FIRES  FROU 
LOCOMOTIVBS  —  SPARK  ARRSSTER  —  SVI- 
DBKCB  —  OPINIONS  ~  CROSS-EXAMINATION  — 
HARMLESS  ERROR. 

1.  Plaintiff,  in  an  action  for  the  negligent 
setting  of  fire  by  sparka  from  a  locomotive, 
makes  out  a  prima  facie  case  by  proof  that 
the  fire  was  set  by  such  sparks,  putting  on  de- 
fendant the  burden  of  showing  that  the  en- . 
giue  was  properly  constmcted  and  equipped 
and  in  repair,  and  was  pn^erly  managed. 

2.  On  the  issue  whether  fire  was  set  by 
BparkB  from  a  locomotive,  the  evidence  being 
circumstantial,  testimony  that  It  was  dry 
weather  ia  competent 

3.  On  tbe  issue  whether  a  locomotive  which 
emitted  sparks  was  properly  equipped  and  ban- 
died, evidence  that  tbe  train  it  was  hauling 
was  a  short  one,  and  that  the  sparks  were 
many  and  large,  is  competent. 

4.  A  witness  testifying  for  a  railroad  com- 
pany, to  show  that  a  locomotive  was  equipped 
with  a  proper  spark  arrester,  having  testified 
that  sometimes  tbe  netting  had  to  be  cleaned, 
and  a  man  would  poand  it  with  a  piece  of 
iron,  was  asked  on  the  cross-examination  it  the 
iron  was  not  liable  to  increase  the  size  of  tbe 
spaces,  and  answered,  "Not  unless  it  ia  punch* 
ed;  they  merely  take  a  piece  of  iron,  and  jar 
it  out  of  tbe  netting,  and  thia  would  not  afFect 
the  netting,  unless  they  punched  a  hole  througl^ 
It"    Aelo,  if  there  was  error  in  allowing  ue 

aaestlon,  it  was  harmless;  there  being  no  proof 
lat  the  netting  had  been  punched. 

5.  Even  if  an  engineer,  who  had  testified 
that  the  more  force  that  is  used  the  greater 
number  of  sparks  are  emitted  by  a  locomotive^ 
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and  that  thA  trsio  was  nin«big  25  or  30  milefl 
an  hour,  should  ouot  have  b«ea  aeked  on  the 
<.'ro35-exammatioa  if  it  was  aot  a  fact  that  hiB 
train  wati  behiad  timer  and  he  was  raDoios 
Caster  to  mains  up-  time*  aUowinc  th«  auestion 
wa«  haxinleas.  hA  hATing  wiBwerea  aimply  that 
lie  was  late. 

6.  One  witness  haring  testified  that  sparks 
as  large  as  the  end  of  his  little  finxer  were 
-emitted  by  the  locomotive,  aod  aiLotner  that 
they  were  as  large  aa  cowpea.  as  experieuced 
-eugineer,  who  had  heard  all  the  testimony,  may 
testify  that  oo  en^ne  Ib  proper  eondltioa  ahonld 
baT«  thrown  varks  as  ivrga  as  a  cowpea  or  as 
Urga  as.  «  pia  head. 

Appeal  from  circalt  cqnrt,  Autauga  conn- 
ty;  W.  D.  Daison,  Judge. 

Action  by  the  Marbury  Lumber  Company 
against  the  LouisTllle  &  Nashville  Ballroad 
Company.  Jtidgment  for  plaintiff.  Defend- 
ant appoato.  Affirmed. 

Tha  dofendaat  ptefuM.  tbo  ganerol  issue 
JLn4  csofaUHitory  negUgence.  Tbe  asalgB- 
mants.  «C  erroc  wen  bawd  upon  the  evidence 
and  upon  the  refusal  to  give  tbe  charges  r»- 
quested  by  the  flefpnthint  The  facts  <HC  the 
case  necessary  t»  an  nsdnstendlng  of  the 
decision  OA  the  present  appeal  are  sufficient- 
ly stated  In  the  ogtnJoa. 

The  def tndAnt  reQasste4  tbe  court  to  give 
to  the  Jarjc  tbe  following  vzitten  charges,  and 
separate  eoac^ted  tR  tlie  refiual  to  give 
tjhem  as  atfnd:  "(B)  The  court  ^Tg»  the 
Jury  tiiat  tlie  plaintiff  having  failed  to  show 
the  Telodty  of  the  w&nd  or  tbe  coodltloa  of 
the  atmcnphere,  the  jury  cannot  Infer  from 
the  fact  of  ttie  Are,  that  the  defendant  was 
£ullty  of  negligoice."  "(O)  The  testimony  of 
S^iBeer  Woods  U«t  when  Oie  engine  passed 
the  cotton  pen  It  waa  handled  in  a  careful 
And  sklUful  manner,  Is  nacontradlcted."  "(L) 
The  court  charges  the  Jury  tbat  erldence 
which  mer^  tends  to  show  that  tbe  cotton 
was  flred  by  sparks  escaping  from  the  en- 
gine, does  not  caat  on  the  defendant  the  bur- 
den of  showing  that  tbe  raglne  was  properly 
«qulpped  wltb  t3ie  appHancea  for  the  tawen- 
tlon  of  escaping  sparks,  In  use  on  tbe  best 
«quliWQd  railroads,  and  was  carefullsr  and 
-prudently  managed."  **(S)  The  burden  Is  on 
tiie  plaintiff,  undier  erldoice  in  this  case,  to 
show  some  positive  act  of  negUgODce  on  tbe 
part  of  the  defendant  in  the  equ^ment  or 
manog^nent  w  condition  of  engine  at  the 
time  the  flve.^  **<C)  court  charges  the 
Jury  that  then  Is  na  evidence  In  this  case  of 
any  unusual  fall  of  sparks  at  or  (vposlte  tbe 
place  where  the  cotton  was  stored."  "(N)  I 
charge  yon.  gentiemw  of  tbe  Jury,  as  matter 
of  law  that  tbe  mere  fact  that  the  fire  orig- 
inated from  sparks  emitted  from  an  engine 
Is  not  snfflclrat  to  cast  the  burden  on  the  de- 
fendant tQ  ahow  that  Ita  mgtoe  was  pn^erly 
equipped  and  carefutty  and  lAllHuUy  man- 
aged." 

There  were  verdict  and  Judgment  for  tbe 
plaintiff,  aaaesains  its  damages  at  92,678.66. 
The  defendant  appeals,  and  assigns  as  error 
the  several  rulings  of  the  trial  court  to  which 
«xcepttona  were  reaerved. 


Thos.  Q.  &  Cbas.  P.  Jones  and  Ale:t:  C 
Birch,  for  appellant  Watts,  Troy  &  Caffey. 
for  appdlea. 

EXABAUaON,  ^.  %  Tbe  prlaclpla  la  weU 
established  in  this  conrt  as  a  rate  oi  evft- 
denoe,  tbat  In  an  actkm  against  a  ralliaad 
company  to  recover  damages  resulting  from 
Ore  alleged  to  have  been  caused  by  the  negli- 
gent escape  at  w^tkn  tnm  a  loeomotlve  vaor- 
nlng  on  defendant's  road,  tbe  bnzdaa  la  oa 
the  plaintiff.  In  tbe  first  instancy  to  stiow.  that 
the  flra  waa  caused  by  sparks  «niAtod  i^<i»& 
defendant's  tooMn<AiTeh  and  when  it  la  abown 
that  the  Are  waa  tbua  caused,  wbldi  la,  whea 
disputed,  alwaya  a  question  of  fact  for  tt» 
Jury,  the  mere  communication  of  the  fire 
from  the  railroad  engine,  Is  of  Itself  snffl-  • 
cLent  to  raise  a  presumption  of  negligence 
against  the  company.  With  thia  prima  fade 
proof  of  defendant's  liability  raised  to  plafak* 
tiff's  favor,  the  burden  is  then  devolved  up- 
on the  d^endairt,  ot  shovring  that  the  englna 
alleged  to  have  caused  the  fire  was  jfrapetty 
constructed,  was  equipped  wltb  approved  de- 
vices and  ai^liancea  to  prereitt  the  escape  of 
fire  and  mnrka,  waa  in  good  repair  and  prur 
doitly  managed  and  controlled;  and  iqioa 
proof  of  these  facto  by  tbe  detfmdant,  tbe 
presumption  arising  from  tbe  mere  eommnnt- 
cation  of  fire  from  the  eagtoe  Ig  rebutted, 
and  the  plaintiff  canaot  reeover,  without 
maktog  proof  of  other  siwcffic  acto  of  negU- 
gence Of  want  of  care  oo  defendant's  part 
BaUroad  Oo.  t.  Beeae,  8C  Ala,  497,  B  Sootb. 
283,  7  AnL  St  66;  LoutavUIe  ft  N.  B. 
Co.  T.  Marbui7  Lumber  Ca,  125  Ala.  237. 
28  South.  438,  00  L.  B.  A.  6B0. 

2.  Tbe  cottM  destroyed  waa  altoated  to  a 
pen  on  the  right  band  or  north  aide  of  the 
ralhroad  running  towards  Krmtogbam  from 
Montgomery,  at  wbicb  petot,  it  appears  the 
track  ran  east  and  west  Tbe  pen  waa  about 
50  feet  6  inches  from  the  center  of  the  track. 
A  freight  tnto  bad,  <«tdy  a  few  mtotrtea  be- 
fore, passed  vifit  wben  tiw  cotton  was  dlseov^ 
end  to  ba  OB  Are.  Tba  train,  as  the  evidama 
tended  to  show,  was  a  abort  oa^  canstetlnc 
Of  abovtt  15  cam  attoebad  to  tbe  entfne,  tb» 
grade  was  ascrading  at  the  pirint,  tbe  tsala 
was  moving  rapidly,  and  the  engtoe  was  emit- 
ting an  unusoaJ  quaatlty  of  i^arh^  laiier 
than  enghies  ceuer^ly  emit;  tbat  tbe  day 
was  clear  and  rather  windy,  the  wind  blow- 
ing in  the  direction  ot  tbe  cotton,— from  a 
southeastern  dlrecdoa  and  bi  a  northwester- 
ly dhrectton,  and  tboa  ww  no  fire  in  any  of 
the  houses  or  stractnrea  near  the  cotton. 
Here,  tbe  wltnesa  teatlf^^g  to  tbeae  facto  tor 
plaintiff,  waa  asked.  "Had  It  been  rainbig 
tbe  day  before  the  acddei^  or  had  It  been 
dry  weather  1"  to  which  question,  be  rcpUed, 
that  the  weather  bad  ben.  dear  -tax  sovarnl 
days.  Tbe  defendant  objected  to  tbe  ques- 
tion, on  tbe  ground  that  It  waa  toietovant.  In- 
competent and  toadmlssilde,  shedding  no 
light  as  to  what  condition  the  engine  waa  In. 
The  objection  waa  pnipoly  overruled.  Tba 

Digitized  by 


IX)UISyiLLE  ft  N.  B.  00.  t. 


MARBUBT  LUMBEB  CO. 


74T 


burden  was  on  the  plaintifF,  to  introduce  ctI- 
Uence,  to  show  that  tlie  fire  originated  from 
tbe  passing  engine,  and  any  circumstance 
tending  to  show  that  It  did  thus  originate, 
-was  competent  The  proof  of  how  the  fire 
OElSlnated  was  entirely  circumstantial.  If 
the  weather  had  heen  clear  and  dry  and  not 
rainy,  for  several  days  preTlous  to  the  accl- 
-dent,  It  was  a  circumstance  competent  to  be 
considered.  In  connection  with  tbe  other  evi- 
dence, as  tending  to  show,  that  the  fire  might 
have  originated  more  readily  from  the  en- 
gine, and  did  so  originate,  and  that  if  the 
weather  had  been  rainy  and  damp,  the  fire 
nUgbt  not  bave  ao  readily  been  communicated 
to  the  cotton  by  spaikSb  tbft  dUrtuiee  It  was 
away  from  tbe  engine. 

3.  Tbe  witness,  Bledsoe,  testified  that  he 
was  within  6  or  S  feet  of  the  track  when  the 
engliie  passed;  that  there  were  a  good  many 
aparka  coming  out  -wheea  the  train  passed, 
^d  a  heap'  of  them  fetl  on  the  platform  of 
the  store  near  by,  and  were  about  the  usual 
size.  He  was  asked,  "Was  it  a  light  train  or 
a  heavy  train?"  He  answered  that  it  was  a 
light  train,  and  in  answer  to  another  ques- 
tion, he  said,  be  did  not  count  the  cars,  but 
there  seemed  to  be  14  or  15  of  them.  The  de- 
fendant objected  to  the  question,  on  grounds, 
that  it  colled  for  incompetent  and  Irrelevant 
evidence,  and  because  the  character  of  the 
train  liad  nothing  to  do  with  tbe  condition  of 
tbe  engine.  While  the  latter  objection,— the 
one  relied  on  to  show  the  Incompetency  of 
the  evidence,— may  in  point  of  fact  have  been 
true,  whether  the  train  was  a  light  or  heavy 
-one.  In  the  number  of  cars  of  whlcb  It  con- 
sisted, yet  it  It  was  a  heavy  train,  consisting 
of  a  great  number  of  cars,  it  is  common 
knowledge,  that  it  would  have  required  a 
greater  expenditure  of  effort,  so  to  speak,  on 
the  part  of  the  engine,  and  a  greater  exhaust 
of  F'toam  by  it,  especially  when  moving  rap- 
Idlj.  up  grade,  than  would  have  been  the 
case.  If  the  train  were  a  short  one.  requiring 
leea  power  to  move  it,  a  condition  when  few- 
«r  and  amaller  sparks  would  likdy  be  emit- 
ted, than  if  tbe  engine  were  drawing  a  heavy 
train.  The  number  and  size  of  tbe  aparliB. 
was  a  circumstance  to  be  considered  in  de- 
termining whether  the  train  was  proi>erIy 
equipped  and  handled. 

4.  Becket,  as  an  expert  wltnera  for  defend- 
ant, testified  as  to  the  construction  of  en- 
gines and  appliances  for  preventing  the  es- 
cape of  sparks— stating  that  there  had  been 
some  changes  in  material  In  them  during  the 
past  20  years,  and  they  had  been  trying  to 
better  them  but  had  not  succeeded;  said 
that  what  be  called  standFird  netting'  was 
title  same  as  It  was,  the  first  time  he  saw  a 
spark  arrester,  about  20  years  ago;  that 
sometimes  tbe  netting  had  to  be  cleaned, 
and  a  man  would  pound  U  with  a  piece  of 
iron.  He  was  asked  on  the  cross  by  plaintiff 
in  this  connection,  "Is  not  that  Iron  liable 
to  increase  tbe  size  of  tbe  spaces?"  He  an- 
awere^  "Not  unless  it  Is  punched;  th«y  mere- 


ly take  a  piece  of  iron  and  Jar  It  out  of  the 
netting,  and  this  would  not  aftect  the  netting  , 
unless  they  punched  a  hole  through  It" 
There  was  no  proctf  that  tbe  nettliig  bad  been 
poncbed.  and  if  there  was  error  in  allowing 
the  question,  It  was  error  without  Injury, 
sine*  the  question  as  asked  was  not  aoawer- 
ed»  and,  tbe  answer  given,  was  entirely  with- 
out prejudice  to  defendant 

5.  Woods,  the  engineer  who  liandled  the 
train  at  tbe  time  of  the  accident,  testified 
for  defendant,  that  the  more  force  that  was 
used,  tbe  greater  the  nnmber  of  sparks,  and 
that  he  was  running  26  of  30  miles  an  hour, 
when  he  pasaed  Boxeman— the  place  tbe  fire 
occurred.  He  was  asked  by  plaintiff  in  this 
connection,— "Now  Is  it  not  a  fact  that  your 
train  was  running  behind  time,  and  that  you 
were  running  faster  to  make  up  that  time?" 
The  defendant  objected,  on  the  ground  that 
the  evidence  called  for  was  Incompetent  ir- 
relevant and  inadmissible.  In  Perdue  v.  Rail- 
road Co..  100  Ala.  5S»,  14  South.  366,  tbe  court 
stated,  that  as  a  matter  of  law,  it  cannot  be 
said  that  any  rate  of  speed  of  a  railroad 
train,  away  from  those  places  where  the 
statute  regulates  it,  Is  negligence  per  se,  and 
that  whether  or  not  rapid  running,  at  points 
not  regulated  by  statute^  would  be  negli- 
gence, would  depend  upon  the  conditions  un- 
der which  it  might  be  maintained.  Nor  was 
tbe  fact  of  being  late  and  running  behind 
time  evidence  per  ae  of  negligence.  Railroad 
Co,  V.  Ferguson,  TG  Va.  241;  Railroad  Co.  v. 
Kellam's  Adm'r,  83  Va.  861,  8  S.  Bi  703.  But 
It  has  been  held.  In  an  action  for  damages 
for  fires  alleged  to  have  been  caused  by  a  lo- 
comotive, that  the  excessive  use  of  steam  Is  a 
fact  competent  to  be  considered.  In  determin- 
ing wbetber  or  not  tbe  company  exercised 
due  diligence  in  the  operation  of  the  train, 
and  on  the  question  as  to  whether  the  fire  oc- 
curred by  reason  of  sparks  from  the  engine. 
McCormlck  v.  Railroad  Co.,  41  Iowa,  103; 
Home  Ins.  Co.  v.  Pennsylvania  R.  Co.,  11 
Unn,  1^;  Railroad  Oo.  v.  De  Busk,  12  Oolo. 
2W,  ao  Pac.  752,  3  I*  a.  A.  350,  13  Am.  St 
Rep.  221.  The  witness  did  not  answer  the 
question  in  full,  but  replied,  simply,  "I  was 
late,"  without  stating,  that  he  was  "running 
behind  time,"  and  was  "running  t&ster  to 
make  up  that  time."  as  he  was  asked.  The 
answer  he  made,  did  not  without  more,  im- 
ply that  he  was  making  up  time  and  run- 
ning faster  In  ord»  to  do  so.  It  was  neither 
favorable  nor  unfavorable  to  either  party, 
and,  even.  If  the  question  ought  not  to  have 
been  allowed,  it  was  without  Injury  to  de- 
fendant 

6.  Thornton,  a  witness  for  plaintiff,  had  tes- 
tified, that  tbe  engine  when  it  passed,  emit- 
ted sparks  as  large  as  the  end  of  bis  llttie 
finger,  and  BlUIngslea.  that  the  sparks  were 
as  large  as  a  cowpea.  Gross,  a  witness  for 
the  plaintiff,  an  experienced  engineer,  testi- 
fied, that  he  had  heard  all  tbe  testimony  la 
the  case  about  the  fire,  and  how  the  engine 
was  eaiUPI>«d.  He  was  uked.  "If  tbe  net- 
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ting  to  tbat  engine  was  snch  as  had  been  tes- 
tified to  here,  and  It  was  Id  good  repair  and 
conditi<Hi,  would  It  throw  out  sparks  as  large 
as  the  end  of  your  little  finger?"  The  de- 
fendant objected,  on  the  ground,  tbat  there 
was  no  testimony,  tbat  the  sparks  ware  as 
large  aa  the  little  Anger  of  witness.  Thorn- 
ton and  Bllllngslea  wa«  allowed  to  be  recall- 
ed, each  of  whom  exhibited  htii  IttUe  finger 
to  the  witness.  The  witness  did  not  answer 
the  question.  But,  he  was  asked  another 
question— "Do  yon  know  what  she  sparks 
would  emit?'  He  answered,  that  no  engine 
In  proper  condition  should  have  thrown 
sparks  as  large  as  a  cowpea,  and  as  large  as 
a  pin  head,  and  to  this  qnestiw  and  answer 
no  objection  was  made.  We  find  no  error 
here. 

7.  The  court  gave  several  cbarges  request- 
ed by  defendant,  and  refused  werenX.  The 
Tlces  of  those  refused,  without  rerlewlng' 
them  separately  will  appear.  We  have  ex- 
amined them,  and  condude  they  trexB  prop* 
erly  refused. 

A  motion  was  made  tor  a  new  trial,  based 
on  rulings  assigned  as  trroa  and  which  we 
have  bea  considering.  It  was  OTerruled  and 
we  find  no  occasion  tor  disturbing  the  ver- 
dict and  Judgment 

Affirmed. 


WORTHINOTON  et  al.  v.  MILLER. 
(Supreme  Court  of  Alabama.   June  28,  1902.) 

ACTION  TO  QUIET  TITLB— REMAINDERMAN 
OUT  OP  POSSBeeiON— DEMURRER— TIT1>E  UN- 
DER JUDICIAL  BALE-COLLATERAL  ATTACK 
—PRIOR  EXECUTION  PURCHASBIWOINDBR 
OF  DEFENDANTS— ASSIGNMENT  OF  ERROR- 
CUMULATIVE  ATBRHENTS-OFFBR  TO  RB- 
PBEM-OFFBA  TO  AGCBPT  AMOUNT  OF  JUDO- 
MBNT. 

1.  A  remainderman,  pending  possession  by 
the  life  tenant,  can  maintain  an  action  to  quiet 
tltie. 

2.  A  demnrrer  to  the  entire  bill.  In  an  action 
to  qaiet  title,  by  a  party  out  of  possession, 
claiming  title  to  a  part  of  the  land  as  re> 
maindcrman,  pending  possession  of  the  life 
tenant,  was  properly  overruled. 

8.  Titie  to  real^  acquired  under  a  Judicial 
sale  cannot  be  coUaterally  assailed  for  Inade- 
qaacy  of  price, 

4.  One  claiming  title  to  realty  under  a  ja* 
didal  sate,  to  satisfy  a  judgment  obtained 
through  collusion  with  the  debtor,  cannot  com- 
plain the  inadequacy  of  the  price  paid  by  an- 
other creditor  at  a  subsequent  execution  saJe  of 
the  same  land. 

6.  In  an  action  to  quiet  title,  where  the  cloud 
consists  of  a  sheriff's  deed,  alleged  to  have  been 
obtained  through  collusion  with  the  debtor,  it 
was  proper,  though  not  essential,  to  make  the 
collusive  debtor  a  party  defendant. 

6.  Even  if  the  joinder  was  improper,  the  debt- 
or alone  could  raise  that  question. 

7.  An  assignment  of  error  by  a  party  who  did 
not  join  in  the  appeal  cannot  be  considered. 

8.  A  complaint  in  an  action  to  quiet  title,  al- 
leging that  a  sheriff's  deed  was  obtained 
thi-niigh  collusion  with  the  debtor,  was  not  ob- 
jectinnable  because  it  further  set  up  facts 
showing  that  there  could  hare  been  no  indebt- 
(•dness  without  a  breach  of  a  trust. 
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9.  Where  the  complaint  In  an  action  to  quiet 
title  alleged  the  invalidibr  of  a  prior  sher- 
iff's deed  for  want  of  consfderatiou,  ft  was  not 
necessary  to  offer  to  redeem. 

10.  A  complaint.  In  an  action  to  quiet  title, 
by  one  claiming  under  a  second  execution  sale, 
alleging  the  Invalidity  of  the  first  execution 
sale,  was  not  objectionable  because  complainant 
did  not  offer  to  accept  the  amouut  of  her  Judg- 
ment, as  it  had  already  been  satisfied  to  the- 
extent  of  the  amount  bid  by  the  judgment  cred- 
itor, and  whnterer  title  the  debtor  bad  passed 
by  the  sheriff's  deed. 

Appeal  from  city  court  of  Birmingham; 
Chas.  A.  Senn,  Judge. 

Action  by  Mrs.  Eliza  F.  unier  against  Mra. 
CarolUie  Worthlngton  and  another.  From  & 
decree  ovemUng  demurrers  to  the  complaint, 
Mrs.  Worthlngton  appeals.  Affirmed. 

The  bUI  aUeges  that  on  the  19th  of  April, 
1895,  and  fOr  a  tong  time  prior  thereto,  the 
firm  of  Rosenstlhl  Bros.,  composed  of  William 
and  Jobn  Rosenstlhl,  were  creditors  <tf  W.  H. 
Wortiilngton  In  the  sum  of  9259.44;  that  the 
debt  had  been  due  for  a  long  time,  when  on 
the  10th  of  AprU.  1805,  the  Rosenstlhl  Bros, 
thought  suit,  and  on  the  11th  day  of  June, 
1996,  tiiey  recov^ed  Judgment;  that  a  cer- 
tificate of  such  Judgment  was,  on  June  22, 
1895,  doly  filed  In  the  office  of  the  probate 
Jtidge  of  Jefferson  county,  as  provided  by  the' 
statute,  and  became  a  Hen  on  the  property  of 
W.  EL  Worthlngton;  that  execution  was  is- 
sued, and  returned  "No  property  found,"  and 
an  alias  execntlon,  being  Issued  <m  the  23d  of 
February,  1897.  was  levied  on  the  real  es- 
tate described  In  the  blU,  whldi  real  estate 
consisted  of  several  distinct  parcels;  that  said 
property  was  duly  sold  by  the  sheriff  In  all 
respects  as  provided  by  law  to  satisfy  said 
judgment,  at  which  sale  William  and  Johu 
Rosenstlhl  became  purchases  of  all  of  said 
property,  and  received  a  sheriff's  deed,  con- 
veying to  tbem  the  title  and  Interest  of  W. 
H.  Wortbhigton  in  and  to  said  property;  that 

afterwards,  on  the  day  of  —  ,  1809, 

said  William  and  John  Rosenstital  were  duly 
adjudged  bankrupt,  and  such  proceedhigs  were 
had  by  the  district  court  of  ttie  United  States; 
that  said  property  was  sold,  by  proper  order 
of  said  court,  at  whicb  sale  the  complainant 
became  13ie  purchaser  of  tiie  Intemt  of  the 
Rosenstlhls  In  the  property,  and  also  In  the 
Judgment  against  W.  H.  Worthlngton,  upon 
which  a  balance  remained  unsatisfied,  and 
said  property  was  conv^ed  to  her  by  the 
trustee  of  the  said  bankrupt  The  bill  alleges 
that,  but  for  the  matters  complained  of  In  the 
bill,  W.  H.  Worthlngton  had  the  full  title  to 
all  the  lots  described  In  the  blU  except  lot  1» 
to  block  99,  In  which  he  had  an  undivided  one- 
fourth  interest,  subject  to  the  life  estate  ot 
his  mother,  the  said  Mrs.  G,  Worthlngton,  and 
that  by  the  sales  made  hy  the  sheriff  end  trus- 
tee In  bankruptcy  the  complainant  became  en- 
titled to  tiie  property.  The  titie  and  Intnest 
of  the  complainant  being  thiu  shown,  the  bill 
then  avers  that  on  the  28th  day  of  AinrU,  1895^ 
and  while  W.  H.  Worthlngton  was  so  Indebted 
to  Rosenstlhl  Bros.,  and  while  be  was  heavUy 
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Involred  tai  ^bt,  and  after  Bosenstlhl  Bros, 
bad  brought  their  rait,  and  after  divers  other 
creditors  bad  sued  said  Wortblngton,  he,  the 
said  W.  H.  Worthlngton,  and  Mrs.  C.  Worth- 
Ington,  for  the  purpose  of  hindering,  delaying, 
and  defrauding  the  creditors  of  W.  H.  Worth- 
lngton. and  of  putting  his  property  beyond  the 
reacb  of  bis  creditors,  and  eapedally  bey<md 
the  reacb  of  said  Rosenstilil  Brcs.,  and  other 
creditors  ivhoae  salts  were  pending,  orilnded 
and  connived,  each  wltti  tbe  other,  and  as  the 
effect  of  BDch  scheme  and  ctdlnslon  the  aald 
Mrs.  C.  WortfalDgtOD,  on  the  2Gth  of  April, 
189S,  filed  snlt  against  W.  H.  Wortblngton, 
claiming  that  he  was  indebted  to  bar  bi  a 
large  snm  of  m<m^,  to  wit,  more  than 
OOO;  that  process  was  serred  Hm  same  day. 
and.  In  pursuance  of  tbe  scheme  agreed  on, 
he  ftilled  to  plead,  but  did  plead  in  all  other 
cases,  thereby  postponing  Judgment  In  otlier 
cases,  while  permitting  his  mother  to  obtain 
Judgment  by  d^nlt,  so  that  judgment  was 
entmd  In  fovor  of  the  mother  on  the  27tb 
day  of  April,  IMS.  for  17,788.66;  that  on  the 
same  day  that  Judgment  was  obtained  by  the 
mother,  she  caused  to  be  filed  a  certificate  of 
such  Judgment  in  the  office  of  the  probate 
Judge,  thus  becoming  a  lien  on  all  the  property 
of  W.  H,  Worthlngton,  and  on  June  7,  1895, 
she  caused  execution  to  be  Issued  and  levied 
on  all  the  property  described  In  tbe  bill,  aa 
wen  aa  on  eight  other  lota;  that  she  caused 
It  to  be  sold  by  the  sheriff  to  satisfy  her  Judg- 
ment and  she  bought  In  all  of  the  property 
so  levied  for  f3,500.  and  received  a  deed  from 
the  sheriff.  The  bill  then  avers  that  the  claim 
of  Mrs.  Worthtngton,  on  which  said  Judgment 
was  based,  was  not  in  tmtta  and  bi  fact  ow- 
ing to  her,  and  was  a  pretended  and  flctitlouB 
claim,  gotten  up  for  the  purpose  of  placing 
the  property  of  said  W.  H.  Worthlngton  be- 
yfmd  tlw  reach  of  creditors;  that  In  1884  the 
father  of  W.  H.  Worthlngton  conveyed  all  this 
ItfOperty,  except  lot  19  in  block  90,  to  the 
mother  of  W.  H.  Worthlngton,  who  was  then 
about  14  years  old;  that  the  mother,  as  trus- 
tee, was  charged  with  the  management  and 
control  of  this  property  for  W.  H.  Worthlng- 
ton untn  be  should  arrive  at  28  years  of  age, 
or  manifest  rach  capacity  as  would  render  it 
safe  to  turn  It  over  to  blm  sooner,  and  that 
she  executed  a  deed  to  blm  on  August  10, 
1S94,  he  then  being  Just  23  years  old;  that 
the  pretended  debt,  if  created  at  all,  was  while 
this  relation  of  trustee  and  cestui  que  trust 
existed,  and  while  she  was  charged  aa  trustee 
with  the  duty  of  saving  and  preserving  it  for 
blm;  that  during  all  tb]B  time  the  mother  was 
in  receipt  of  all  rents,  Issno,  and  profits  of 
tbe  i^operty,  which  rents  asA  profits  were 
large,  the  amount  of  which  Is  tmknown  to 
complainant,  and  the  account  sued  on  shows 
not  one  dollar  of  credit  for  any  receipt  or  In- 
Gom&  The  UD  further  avers  that  the  prop- 
crty  tiius  acquired  by  Mrs.  Worthlngton  was 
of  Talue  greatly  in  excess  of  the  amount  bid 
by  her  at  sbarlfTs  sale,  and  largely  In  excess 
ot  tbe  entire  sum  dalmed  by  her;  that  said 


W.  H.  Wortbhigton  was  not  In  law  and  bi  fact 
indebted  to  bis  mother,  but  that  the  claim 
waa  pretended  and  fictitious,  and  was  devised 
as  a  mode  and  sctieme  by  which  W.  H.  Worth- 
lngton could  place  bis  property  beyond  the 
reacb  of  his  creditors,  he  being  then  largely 
In  debt,  and  could  place  it  in  the  name  of  his 
mother,  to  hold  for  his  use  and  benefit.  The 
prayer  of  the  bill  is  that  the  pretended  Judg- 
ment of  Mrs.  0.  Worthlngton  be  declared  In- 
operative,  so  far  as  It  affects  tbe  Judgment 
olttained  Boaenstlbl  Bros.,  and  that  the  sale 
and  deed  made  by  tbe  sheriff  to  bar  be  de- 
clared Inoperative  and  of  no  force,  so  far  as 
tbe  same  affects  the  tltie  of  complainant,  or 
the  balance  due  on  her  Judgment.  There  was 
also  a  prayer  for  general  rdlef. 

Bowman,  Harsh  &  Beddow  and  F.  D.  Na- 
bers,  for  appellant  Geo.  A.  Bvans,  for  ap- 
pdlee. 

DOWDEMi.  J.  Tbe  bfil  in  this  case  waa 
filed  for  the  ptirpose  of  removing  dood  from 
comidainanf  8  title.  Tbe  general  rale  In  such 
cases  is— and  one  too  well  settled  by  the  ad- 
judications of  this  court  to  admit  of  question- 
that  a  party  out  of  possession  cannot  mahi- 

\  tabi  tbe  bOL   Plant  t.  Barclay,  66  Ala.  661; 

I  Smith's  Ex'rs  T.  OockreU,  06  Ala.  Qrigg 
v.  Swhidal,  67  Ala.  1S7;  Pettus  v.  Olover,  68 
Ala.  417;  Betts  v.  Nichols,  84  Ala.  278,  4 
South.  195;  Teague  v.  Martin,  87  Ala.  600. 
6  Sonth.  362,  13  Am.  St  Rep-  63.  There  are, 
however,  exceptions  to  this  rule,  one  of  which 
being  that  of  a  bill  filed  by  a  remahiderman 
pending  tbe  possession  by  the  life  tenant. 
Lanaden  t.  Bone.  80  Ala.  448,  8  South.  65; 
Iron  Co.  T.  FuUenwlder.  87  Ala.  686,  587,  6 
South.  197,  13  Am.  St  Bep.  73.  As  to  aU 
of  the  land  described  tai  the  bill,  except  tbe 
parcel  designated  as  "lot  19  hi  btocb  99," 
tbe  complainant  has  ber  remedy  at  law  in  an 
action  of  ejectment,  or  tbe  corresponding  stat- 
utory action  in  the  nature  of  ^ectment  and 
therefore  the  bill  is  without  equity  aave  u 
to  lot  19  In  block  99.  The  bfil  shows  that 
the  reapondent  Caroline  Worthlngton  la  right- 
fully in  the  possession  of  this  particular  lot 
as  a  life  tenant  and  tbe  complainant's  claim 
of  title  is  Oiat  of  a  remainderman.  The  de- 
murrer, however,  which  raises  the  question  ct 
complainant's  remedy  at  law,  la  directed  to 
tbe  entire  bill,  and  for  that  reason  was  prop- 
erly overruled,  since  the  bill  contained  eqnlty 
as  to  lot  19  in  block  99.  Tbe  oompbihiant's 
tiOe  was  acquired  under  a  Judicial  sale,  and 
cannot  be  collaterally  assailed  for  inadequacy 
of  price  paid.  Howard  t.  Corey  (Ala.)  28 
South.  683,  684.  Tbe  blU  aUeges  that  tbe  deed 
of  Mrs.  Worthlngton,  which  constitutes  the 
cloud  on  complainanf  s  title,  was  obtained 
through  fraud  and  collusion  wltb  her  son.  W. 
H.  WortUngton.  It  Is  charged  that  Mrs. 
Worthlngton,  on  a  pretended  and  fictitious 
claim  against  her  scm,  W.  H.  Worthlngton,  by 
collusion  with  the  said  W.  H.,  for  tbe  pur- 
pose of  defrauding  bis  creditots,  and  oorerlng 
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xsp  hit  property,  obtalnM  ft  jadgment  against 
said  W.  H.,  and  nnder  execiitlon  on  said  jadg- 
ment  had  the  property  In  question  levied  np<m 
and  BsAA,  ahe  becoming  tbe  purcbaser,  and 
recGivbig  a  staerlirs  deed  at  sncb  sale,  'tbe 
charges  are  that  the  claim  against  her  son 
iras  a  pretended  and  fictitious  one,  and  that 
in  fact  she  paid  no  consideration  for  the  prop- 
erty.  If  fids  be  true,  and  these  arermoits  are 
taken  as  confessed  oa  demurrer,  she  Is  In  no 
position  to  complain  of  tbe  smallnese  of  the 
price  Ud  and  paid  at  an  execution  sale  by 
a  creditor  against  W.  H.  Worthlngton,  made 
subsequent  to  her  collusive  Judgment  and  exe- 
cution sale.  The  value  of  the  property  -was 
depreciated  by      own  conduct 

There  Is  mfbtng  In  tbe  demurrer  as  to  mls- 
Jolndv  of  parties  respondent  Analogous  to 
a  bQI  to  set  aside  a  fraudulent  conveyance, 
under  tbe  allegations  of  collusion  and  fraud 
In  tbe  present  bill,  whereby  the  alleged  dond 
was  created,  the  collusive  debtor  occupies  the 
podtlon  of  tbe  fraudulent  grantor,  and,  Ibough 
not  an  essoitlal  party.  Is  not  an  Improper 
party  defendant  Moreover,  an  improper  Join- 
der of  W.  H.  Worthlngton  as  a  codefendant 
wltb  Mrs.  Worthlngton  cannot  be  taken  ad- 
vantage of  on  demurrer  by  the  latter.  If  he 
were  Improperly  joined,  he  al<aie  conld  raise 
the  question.  There  Is  no  appeal  In  the  case 
by  him;  the  appeal  la  taken  In  the  name  of 
Mrs.  Worthlngton  alone.  The  appeal  Is  Ir- 
regular, hi  that  It  was  not  sued  out  In  tbe 
name  of  botb  defendants,  but,  as  no  point 
Is  made  on  this,  we  pass  It  over,  since  tbe 
Irregularity  Is  such  a  one  as  might  have  been 
cured' by  an  amendment.  However,  as  W. 
H.  Worthlngton  did  not  Join  In  the  appeal, 
and  the  appeal  not  having  been  sued  out  by 
Mrs.  Worthlngton  In  his  behalf,  he  Is  not  a 
party,  and  assignment  of  errors  made  by  him 
cannot  be  considered. 

Where  a  b(U  sets  forth  facts  which  entitle 
the  complainant  to  relief.  It  Is  no  objection 
to  the  bill  that  it  avers  cumulative  facts.  No- 
ble's Adm'r  v.  Moses,  81  Ala.  548,  1  South. 
217,  60  Am.  Rep.  175.  The  averments  In  the 
bin  In  relation  to  the  trusteeship  of  Mrs. 
Worthlngton  are  to  be  taken  In  connection 
with  other  averments,  upon  which  complain- 
ant bases  her  claim  to  relief,  and  as  the  state- 
ment of  additional  facts  which  tend  to  sup- 
port such  other  averments;  the  theory  being 
that  as  trustee,  In  carrying  out  the  trust,  no 
Indebtedness  could  have  arisen  from  the  cestui 
que  trust  to  the  trustee  dnrlnp  the  period  of 
the  trust,  that  being  the  time  alleged  In  the 
bill  when  it  Is  claimed  that  tbe  pretended  in- 
debtedness from  W.  H.  Wortbtngton  arose, 
unless  there  was  a  breach  of  tbe  trust.  The 
bill  seeks  no  relief  on  account  of  any  breach 
of  the  trust. 

There  Is  no  merit  In  the  contention  that  the 
complainant  should  be  required  to  redeem,  for 
the  reason.  If  for  no  other,  that  tbe  bUl  avers 
that  the  defendant  Caroline  Worthlngton  paid 
nothing  for  the  land.  If  her  claim  was  ficti- 
tious and  ivetended,  as  allied,  ahe  woidd  be 


entitled  to  noOiing  troat  t  reOemptton^.  A. 
redemption  would  necessarily  have  to  proceed 
upon  tile  kopposltlon  of  the  validly  of  her 
judgment  agahist  W.  H.  WortbiDgton. 

Mor  la  there  any  merit  In  tbe  contentkm  ttiat 
tbe  complainant  does  not  offer  to  do  equity 
1^  (Bering  to  accept  the  amount  of  her  Judg- 
ment This  Judgment  had  already  bem  aatla- 
fled  to  tbe  extent  of  the  amoimt  bid  t3ie 
judgment  creditor  at  the  execution  sale  nnder 
the  judgment  By  the  execution  sale,  what- 
ever title  the  defendant  W.  H.  Wnthlngton 
had  In  the  property  passed  by  Uie  sberllTft 
deed  to  the  purchaser.  This  title,  the  Mil 
shows,  the  complabiant  acquired  under  teiik- 
rupt  proceedings  against  Boaemtlhl,  ol>- 
talned  the  Judgment  ag^nat  Wwtlilngton,  and 
was  the  purchaser  under  execntlmi  oo  t2ie 
Judgment  receiving  the  fllherlff*s  deed. 

We  find  no  error  In  the  decree  oremilliig 
the  demurrers,  and  flie  decree  wlU  be  affirmed. 


HALL  V.  STATE. 
(Supreme  Court  of  Alabama.   June  28,  1002.) 

SEDUCTION  —  EVIDBNCB  —  INSTRUCTIONS  — 
FORMER  ACQUITTAL  OF  RAPE— O RAND  JURY 
—CONSTITUTION  — COMPLETION  OF  PANBI* — 
INDICTMENT  —  CONDUCT  OF  PH08ECDTINO 
ATTORNEY— PROCBEDINOa  IN  ORAND  J0RT 
ROOM— TESTIMONY  OP  GRAND  JUROK— STB- 
NOORAPHER'B  NOTES  ON  FORMER  TRlAJLr- 
ADMISSIBILITY— CORPUS  DELICTI— PROOF. 

1.  Though  DO  objection  to  the  orgaaizatiou  of 
the  grand  jury  be  taken  In  tbe  trial  court, 
still,  If  the  fact  that  It  is  illegally  orsuiiaed 
affirmatively  appear  in  the  record,  the  court  oa 
appeal  wHI  be  compelled  to  conader  the  qnes- 
tion. 

2.  Under  Code,  It  6023,  provldtaig  that  if  the 
number  of  grand  jmt>r8  appearing  is  diminiafa- 
ed  to  leas  than  15  the  court  shall  summon  twice 
tbe  number  recnlred  to  complete  the  Jury,  and 
if  a  greater  nnmber  appear  than  Is  aeceasary 
to  complete  the  Jury  a  sufficient  nnmber  shall 
be  drawn  by  lot,  there  is  no  necessi^  of  a 
drawing  by  lot  where  the  number  drawn  to 
complete  a  jury  would  not  increase  it  beymd 
the  statutory  limit. 

3.  Under  the  statute  tbe  court  may  tnder 
the  summouiog  of  any  number  that  would  in- 
crease the  Jury  to  not  less  than  16,  nor  more 
than  the  statutory  limit. 

4.  Where  the  nnmber  of  grand  Joron  AriWft 
was  decreased  to  14,  and  6  more  ware  som- 
moued.  but  the  jury  as  finally  organised  was 
composed  of  17  men,  it  will  be  presumed  on  ob- 
jection that  the  names  of  those  appearing  were 
not  drawn  by  lot,  as  required  by  Gode,  f  50S8r 
that  only  3  of  the  0  appeared. 

5.  On  objection  that  the  names  of  tiiose 
drawn  to  complete  a  grand  Jury  were  not 
drawn  by  lot,  as  required  by  Ocde,  |  50S8,  It 
cannot  be  presunked  that  iba  statute  was  not 
complied  with. 

6.  That  the  prosecatlng  attorney  and  presid- 
ing jadge  came  before  tfie  grand  jury  and  ad- 
viKed  the  finding  of  an  Indictment,  or  gave  in- 
formation concerning  the  law  of  the  case  be- 
in^  inrestifiated,  is  not  a  proper  subject  for  a 
plea  in  abatement. 

7.  The  weight  or  suflloiency  of  tiie  evidence' 
on  which  the  grand  Jury  acted  in  finding  an 
indictment  cannot  be  inquired  into. 

8.  In  view  of  Code.  §§  6024,  B026,  TMolr- 
ing  gi-and  jurors  to  keep  secret  the  proceecHnga 


T  7.  See  Indtotmuit  and  lafarastlBB,  toL  S7.  Ont. 
Dig.  II  W. 
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in  the  Jmy  room,  and  the  ttatutory  reQnlrenteQt 
that  a  grand  Juror  shall  disclose  occarroices 
is  the  iuTj  nam  in  ewtain  ^Mclfied  oases,  a 

grand  juror  may  not  testify,  in  support  of  ft 
motion  to  guash,  tliat  the  prosecuting  attorney 
and  iirGsiding  Judge  were  present  in  the  jory 
room,  and  nrged  the  jury  to  And  the  indict- 
ment, or  gave  information  as  to  the  law  of  the 
case  being  inretttigated. 

0.  While  the  grand  inry  were  investigating 
a  case,  and  after  tbey  oad  voted  not  to  find  an 
indictmeut,  the  prosecuting  attorney  entered 
the  jury  room,  and  urged  them  to  find  an  indict- 
ment, and  also  suggested  that  the  presiding 
judge  be  invited  into  the  room  to  give  informa- 
tion as  to  the  law  of  the  case,  and  this  was 
done.  Beld  not  ground  for  quashing  the  in- 
dictment. 

10.  An  BCQuittal  of  rape  Is  uot  a  bar  to  a 
Bubseqnent  prosecotloD  for  sedactlon,  based  on 
the  same  single  act  of  sexnal  intercoarse. 

11.  Where  defendant  in  a  proaecutloD  for  rape 
voluntarily  testified  in  his  own  behalf,  admit- 
ting the  act  of  Intercourse,  but  asserting:  that 
it  was  by  consent  of  prosecutrix,  the  circum- 
stances were  uot  snch  as  to  raise  a  presumption 
that  the  admission  was  false,  so  as  to  render 
the  testimony  inadmissible  In  a  subsequent 
prosecution  for  seduction,  based  on  the  same 
act  of  sexual  intercourse. 

12.  Where  defendant  in  a  prosecution  for  se- 
ductiuu  had  testified  on  a  former  trial  for  r&pe, 
based  on  the  same  act  of  sexual  Intercourse, 
and  had  admitted  the  tutercoarse  with  prose- 
CDtrlx,  the  stenographer's  report  of  such  for- 
mer testimony  was  properly  admitted  in  the 
trial  for  seduction,  if  the  corpus  delicti  was  oth- 
erwise shown. 

13.  Eridence  considered,  and  keld  to  snfflcient- 
ly  prove  the  corpus  delicti  in  a  prosecution  for 
seduction  to  justify  the  edmission  of  the  stenog- 
rapher's report  of  defendant's  testimony  on  a 
former  prosecution  for  rape,  based  on  the  same 
act  of  sexnal  intercoarse.  in  which  defendant 
admitted  the  commission  of  such  act,  and  that 
it  was  with  the  consent  of  prosecutrix. 

14.  In  a  prosecution  for  seduction,  a  charge 
that  "if  words  are  spoken  or  an  act  is  done 
by  the  man  for  tiie  purpose  of  enticing  the 
woman  to  the  deed,  and  by  means  of  such 
temptation  she  yields  to  sexual  intercourse,  it 
is  seduction,"  was  bad,  because  assuming  that 
any  act  done  for  the  purpose  of  enticing  the 
girl  to  the  doing  of  the  sexual  act  amounted  to 
a  temptation,  when  whether  it  did  or  not  was 
a  question  for  the  jury. 

15.  A  charge  in  a  criminal  case  that  the  Jutt 
may  accept  or  reject  all  or  a  part  of  the  evi- 
dence of  any  witness,  as  tbey  believe  It  "just 
and  right,'*  was  erroneous;  the  right  to  ac- 
cept or  reject  depending  on  whether  the  jury 
believe  the  evidence  true  or  untrue. 

16.  On  a  prosecution  for  seduction  the  court 
detailed  In  the  charge  an  interview  between 
defendant  and  prosecutrix,  with  the  statement 
that  such  evidence  showed  the  beginning  of  the 
matter  that  led  to  the  act  of  Intercourse,  and 
that  if  defendant  on  that  occasion  hod  his  pas- 
sions appealed  to,  so  that  he  intended  to  take 
advantage  of  an  opportunit^r,  if  offered,  to  bare 
intercOnrae  with  prosecutrix,  one  element .  of 
temptation,  art.  or  deception  was  established, 
because  such  an  Intention  was  necessary  In 
temptation  or  deception.  Held,  that  the  charge 
was  erroneous,  because  on  the  effect  of  the  evi- 
dence. 

17.  On  a  trial  for  seduction  it  appeared  that 
prosecutrix  was  a  pupil  of  defendant,  who  was 
a  school-teacher,  and  that  the  subject  of  sex- 
nal intercourse  was  first  discussed  by  them 
at  a  noon  reccBS,  when  defendant  had  called 
prosecutrix  back  as  she  was  puing  out  to  play, 
tor  the  oateusible  pnrpase  of  working  a  difficult 
problon  for  her.  In  the  charge  the  court  said: 
"Did  defendant  affeoe  to  work  the  example 
in  order  that  he  might  have  prosecutrix  alone, 
to  dally  with  her  and  incite  in  her  tboughta  of 


evil?  Was  Us  mcttre  9n  ealRng  her  back  to 
have  an  opportunity  leading  her  on  to  a 
oonsommatlou  of  his  pnrposer'  eta  Seld  to  in- 
volve a  suggestion  to  the  jury  that  the  judge 
thought  defendant  had  the  object  soggested  In 
the  ibstructions. 

18.  On  a  prosecution  t<x  seduction  the  court 
charged  that:  "If  the  woman  is  examined  as 
a  witness,  and  the  testimony  outside  and  inde- 
pendent of  hers  Is  sufficient  to  establish  de- 
fendant's guilt,  you  may  convict  on  such  other 
testimony.  Tbe  testimony  of  prosecuti-ix,  if 
believed  by  tbe  jury,  had  some  tendencies  fa- 
vorable to  defendant.  Eelii,  that  the  instruc- 
tion was  misleading,  to  defendant's  prejudicCr 
in  not  maliiBC  mention  of  the  testimony  of 
prosecutrix. 

19.  In  a  prosecution  for  seduction,  where  some 
evidence  tended  to  'diow  that  tbe  sexual  act 
was  by  force,  an  taMtrucdoB  tliat,  unless  the, 
evidence  showed  b^ond  a  reasonable  doubt 
that  prosecutrix  consented  and  entered  into 
the  sexual  act  voluntarily,  defendant  could  not 
be  convicted,  shoald  have  been  given. 

Appeal  from  drcnit  covet,  Manhall  oona- 
17;  J.  A.  Bllbro,  Jndg& 

Beauregard  O.  Hall  was  convicted  of  ae- 
dnction,  and  appeals.  Beveraed. 

It  Is  tQBlsted  on  this  aiq)ealtbst  tbe  grand 
jxaj  which  found  tbe  bUl  was  Illegally  organ- 
ized. Tbe  facts  relating  to  tbe  orga&lnatimi 
of  tbe  grand  jurgr  are  suflctentir  stated  In 
tbe  opiniuL  Tbe  defendant  moved  the  conrt 
to  quash  tbe  Indictment  upon  the  followlni? 
grounds:  "(1)  Because  twelve  grand  jurors 
did  not  conbur  In  finding  the  bill.  (2)  Be- 
cause tbe  presiding  ^nige  of  tbis  conrt,  pend- 
ing tlie  Investigation  of  this  charge  before 
tbe  grand  jury,  and  while  tbe  gnnd  jury  was 
sitting  as  a  body,  and  while  it  was  actuafiy 
engaged  In  the  Investigation  of  this  charge, 
entered  tbe  grand  jury  room,  and  tben  am] 
there  charged  the  grand  jury  concerning  the 
law  of  this  oaae.  (8)  Beeatne  tbe  solicitor 
of  this  court  ctmztseled  and  advised  the  grand 
jury,  while  sitting  as  a  body,  and  while  tb<^ 
investigation  of  tbiB  ease  was  pending  before 
tbem,  to  return  an  Indictment  against  tbe 
defendant  for  seduction.  (4)  That  while  the 
grand  jury  was  eogaged  In  the  esamlnntlon 
and  In-vastigaticm  of  tills  case  a  ballot  was 
taken  by  the  grand  jury  as  to  whether  or  not 
tbey  would  return  a  bill;  that  tbe  grand  jury 
refused  to  And  a  Nil;  that  In  a  few  mtaiutes 
thereafter  the  solloltor  was  InJoTmed  by  tbe 
grand  jury  tbat  they  refused  to  find  a  bill; 
that  tbe  eolldtor  did  tben  bw3  there  censure 
the  grand  juir  for  vefuslng  to  find  a  bill;  that 
tbe  solicitor  continued  tbereerter  to  urge  tbe 
grand  jury  to  find  a  bill;  and  that  thereafter 
the  Errand  jury,  acting  under  these  loflaenoes, 
did  find  tbe  indictment  in  tbis  case.  (5)  Be- 
cause tbe  solicitor  for  this  circuit  Induced  the 
grand  jury  to  find  the  bill  against  the  defend- 
ant against  their  wish,  by  rebuking  them  be- 
cause they  failed  to  find  a  bill.  Tbe  grand 
jury  voted  on  tbe  case  four  times,  and  re- 
fused to  find  a  bill,  and  each  time  tbe  ques- 
tion was  broxight  before  them  by  the  request 
of  the  solicitor  for  further  consideration,  and 
that  each  time  be  by  words  and  acts  showed 
bis  dlapleaauie  at  their  failure  to  find  la  bill 
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on  tbe  evidence  before  fb&n,  and  censured 
tbem,  by  severe  rebuke,  for  tbeir  failure  to 
find  tbe  blU.  And  it  tbe  solicitor's  sngges- 
tlon  tbe  preddlng  Judge  of  tbls  court  was  In- 
vited by  the  grand  Jury  before  tbem  to  dis- 
cuss the  law,  and  to  give  his  opinion  of  the 
law  on  the  facts  of  tbls  case,  and  by  tbls 
method  tbe  grand  Jury  was  induced  to  find 
a  blU  on  tbe  fifth  ballot;  otherwise  they 
would  not  have  found  me  at  all  against  the 
defendant  in  tbls  case"  On  tbe  bearing  of 
this  motion  tbe  defendant  Introduced  two  of 
the  grand  Jnrws  who  were  iffesent  <hi  the 
grand  Jury  which  preferred  the  Indictment, 
and  they  testified:  That  when  the  canse 
against  tbe  defendant  was  before  tbe  grand 
Jury,  and  was  being  considra-ed  by  them,  on 
the  queatlon  as  to  whether  or  not  they  should 
return  an  indlctmoit  against  him  for  seduc- 
tion, there  was  a  vote  taken,  and  only  10 
persons  voted  in  favor  of  preferring  an  In- 
dictment against  the  defendant  That  the 
solicitor  was  not  In  tbe  grand  Jury  room 
when  this  vote  was  taken.  That  when  be 
returned  to  the  grand  Jury  room,  and  was 
told  of  tbe  failure  to  find  an  Indictment,  be 
showed  bis  displeasure  and  Insisted  on  their 
considering  the  case  ^laln.  A.  second  vote 
waa  subsequently  taken  on  the  question,  and 
only  11  of  the  grand  Jurors  voted  for  the  in- 
dictment This  vote  was  taken  while  tbe  so- 
lidtOT  was  out  €t  tbe  room,  and  when  he  re- 
turned, and  was  told  of  the  failure  to  prefv 
tbe  indictment,  he  became  very  angry,  and 
remonstrated  with  the  grand  Jury,  and  In- 
sisted that  the  facts  of  the  case  Justified  the 
finding  of  the  indictmeit  against  tbe  defend- 
ant That  upon  tbe  request  of  the  grand  Jury 
tbe  Judge  who  was  then  presiding  at  the  cir- 
cuit court  was  requested  to  come  before 
them,  and  to  give  them  InstructicHis  as  to  the 
law  relating  to  seduction.  That  this  was 
done;  the  Judge  appearing  before  tiiem  In 
the  grand  Jury  room,  and  Instructing  tbem  as 
to  the  law  relative  to  seduction.  That,  upon 
another  vote  being  taken,  12  of  the  Juro»  vot- 
ed in  favor  of  preferring  an  Indictment 
against  tbe  defendant,  and  then  tbe  indict- 
ment was  preferred.  Upon  the  hearing  of 
the  facts  the  court  overruled  the  motijn  to 
quash  the  Indictment  and  the  defendant  duly 
excepted.  The  defendant  then  filed  the  fol- 
lowing pleas  in  abatement:  "Comes  tbe  de- 
fendant, and  pleads  In  abatement  to  the  In- 
dictment: (1)  That  while  tbe  grand  Jury  was 
engaged  at  this  term  of  tbe  court  In  the  ex- 
amination and  investigation  of  this  case  the 
solicitor  of  this  court  did,  while  the  grand 
Jury  was  In  session  and  considering  the  case, 
express  to  them  the  opinion  that  the  evidence 
before  tbem  was  sufficient  to  warrant  them 
In  finding  an  indictment,  and  that  their  duty 
required  tbem  to  find  a  bill  on  said  evidence, 
and  that  he  could  convict  the  defendant  on 
the  evidence  they  had  before  them,  and  that 
this  Influenced  the  action  of  tbe  grand  Jury, 
and  without  this  Influence  the  grand  Jury 
would  not  bave  found  the  bill.    (2)  That 


while  tbe  grand  Jury  was,  at  this  term  of  tbe 
court  examining  and  consldo-ing  this  cast* 
against  the  def«idant  tbe  Judge  ot  this 
court  at  tbe  request  of  the  grand  Jury,  did 
come  before  the  grand  Jury  wbile  it  was  in 
session,  and  did  tben  and  there  advise  tbem 
concerning  ibe  law  of  seductitm;  tbe  said 
jvige  having  knowledge  at  the  time  that  the 
grand  Jury  was  conslderhig  this  case."  To 
the  first  €t  these  pleas  the  state  demnrred  uj^ 
on  the  following  grounds:  "(1)  The  expres- 
skm  by  the  solicitor  to  tbe  grand  Jury  was 
neither  unlawful  nor  improper.  (2)  That  the 
opinion  of  the  solicitor,  aa  eqiressed  to  th^ 
grand  Jury,  as  averred  In  said  plea,  was  not 
such  an  act  aa  is  unlawful  or  impnv>er  for 
the  solicitor  to  do  Iwfwe  the  grand  Jury.  (3) 
That  the  opinion  of  said  solicitor,  if  express- 
ed as  averred  tn  said  plea,  shows  no  reason 
why  said  Indictment  should  be  quashed."  To 
the  second  plea  in  abatement  the  state  de- 
murred upon  the  ground  that  It  Is  neither  ille- 
gal nor  Improper  for  tbe  Judge  of  tbe  said 
court,  at  the  request  of  tbe  grand  Jury,  to 
appear  before  said  grand  Jury  In  their  room, 
and  there  Instruct  tbem  as  to  the  law  of 
crimes,  or  as  to  any  particular  or  alleged  of- 
fense being  considered  by  fbem.  This  de- 
murrer was  sustained,  and  to  this  ruling  the 
defendant  duly  excepted.  The  defendant 
tben  filed  the  following  plea  of  autrefois  ac- 
quit: "(1)  That  on  February  12,  1901.  de- 
foidant  committed  one,  and  only  one,  sexual 
Intercourse  with  the  said  Pearl  Piitchett: 
that  he  never  at  any  other  time  committed 
an  act  of  sexual  Intercourse  with  her;  that 
tbe  single  act  named  was  committed  In  this 
county;  that  on  April  10,  1801,  tbe  grand 
Jury  of  this  county  returned  an  Indictment  In 
words  and  figures  as  follows:  [Then  follows 
an  indictment  against  the  defendant  for  rape 
on  Pearl  Pritchett]"  It  was  thrai  averred  In 
said  plea  "that  on  April  22,  1901,  defendant 
was  placed  on  trial  under  said  Indictment  In 
the  circuit  court  of  Marshall  county  upon  his 
plea  of  not  guilty,  and  that  on  said  trial  tbe 
state  offered  evidence  showing  said  act  of 
sexual  Intercourse  committed  on  the  CKx:as]on 
above  referred  to,  and  that  said  act  wan 
committed  with  said  Pearl  Pritchett  In  thU 
county,  and  at  the  time  and  place  above 
named,  and  that  said  act  was  committed  by 
this  defendant  forcibly  and  against  the  con- 
sent of  the  said  Pearl  Pritchett  and  there- 
upon the  state  rested;  that  defendant  then 
introduced  testimony  on  said  trial  tending  to 
show  that  defendant  did  commit  said  act  of 
sexual  intercourse  with  said  Pearl  Prltch.?tt. 
but  that  tbe  same  was  done  with  her  consent ; 
that  the  trial  proceeded  until  the  24th  day  of 
April,  1901,  when  the  Jury  returned  into  open 
court  a  verdict  that  the  defendant  was  not 
guilty  of  rape,  and  thereuiwn  it  was  adjndgml 
by  this  court  that  the  def^dant  was  not 
guilty  of  the  charge  of  rape."  There  was 
then  set  out  in  said  plea  tbe  Judgment  of 
the  court  finding  the  defendant  not  guilty 
of  the  chai^  of  rape^  and  the  plea  then  oon- 
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tlnnes  as  fidlowi:  "Defendant  further  arera 
that  he  la  the  same  Identical  Beauregard  O. 
Hall  mentioned  in  tlie  above  Indlctmoit  for 
rapep  and  that  the  Pearl  Prltchett  mentioned 
In  thia  indictment  Is  the  same  identical  Peari 
I^Itchett  mentioned  in  tlie  ahoTB  Indictment 
for  rape,  and  that  the  act  of  aexual  Inter- 
conrse  In  the  above  Indictment  tor  rape,  and 
for  which  defendant  was  tried  at  Uie  hist 
Bprlng  term  of  this  court,  Is  the  same  iden- 
tical act  of  sexual  Interconrae  charged  la 
this  indictment;  and  thia  plea  defendant  Is 
ready  to  Terify."  To  this  plea  of  fcarmer  ac- 
quittal the  state  demurred  upon  the  follow- 
ing grounds:  **(!)  That  said  plea  shows  on 
its  fiice  that  the  oCrense  In  the  former  indict 
ment  set  out  In  said  plea,  and  the  one  char- 
ged undw  the  present  Indictment,  are  not  the 
same.  (2)  That  the  indictment  for  rape,  and 
the  trial  and  acquittal  therefor,  is  not  a  bar 
to  the  trial  fOT  seduction.  (8)  That  the  plea 
shows  on  Its  face  that  the  defendant  could 
uot  under  the  aaid  former  indictment  have 
been  convicted  of  the  offense  of  seduction, 
said  offense  not  being  in  any  way  included  in 
snld  indictment.  (4)  That  said  plea  shows  on 
Its  face  that  the  defendant  has  never  been  in 
any  way  put  upon  trial  for  seduction,  nor  has 
he  in  any  way  been  put  In  jeopardy  under  the 
charge  for  aeductlon.  ^)  That  the  evidence 
which  will  in  stain  an  indictment  for  seduc- 
tion would  not  authMize  a  conviction  for 
rape."  This  demurrer  waa  sustained,  and 
the  defendant  duly  excepted. 

On  the  trial  of  the  case.  Pearl  Pritdiett, 
who  it  was  admitted  waa  an  unmarried  wo- 
man, and  at  the  time  of  the  offense  eonunltted 
upon  her  was  14  or  16  years  old,  was  Intro- 
duced as  a  witness;  and  she  testified  that,  at 
the  time  of  the  commission  of  the  offense  for 
which  the  defendant  was  being  pr(»ecuted, 
he  was  a  scho(d-teacher,  and  she  waa  going 
to  school  to  hbn,  and  had  been  going  to  school 
to  him  for  nearly  three  months;  that  on  the 
day  of  the  occurrence  her  dass  was  working 
examples  in  arithmetic,  and  the  defendant  told 
the  class  that  they  were  coming  to  an  ex- 
ample that  he  did  not  expect  any  of  the  class 
could  wcnrk,  and  that  he  would  work  it  for  the 
class;  that  she  tiien  said  she  would  get  the 
defendant  to  work  It  for  her  at  dinner  time; 
that  she  was  out  at  play  at  recess,  when  the 
defendant  sent  for  her  to  come  In  and  let 
him  work  the  example  for  her;  that  she  con- 
tinued to  play,  and  did  not  go  to  the  school- 
room as  requested  by  the  defendant;  that  la- 
ter In  the  day,  at  the  evening  recess,  the  de- 
t^dant  came  out  and  called  her  Into  the 
adioolhonae  and  said  he  would  work  the  ex- 
ample for  her;  that  he  went  in  and  told  her  to 
set  the  example  down  on  bet  slate  and  then 
b^an  to  talk  to  her.  Continuing,  said  wit- 
ness. Pearl  Prltchett,  testified  as  follows: 
"He  began  to  talk,  uid  asked  me  who  I  took 
to  be  my  Mend,  and  asked  me  if  I  <Udn't  take 
him.  He  took'  htdd  of  my  right  hand,  and 
said  he  would  aever  teU  on  me.  He  turned 
round  and  said  be  would  give  me  hla  right 
S2S0.-48 


hand  that  be  would  never  ten  It  on  me.  He 
t(dd  me  to  go  down  Into  the  woods,  to  where 
they  had  been  cutting  saw.  logs,  and  when  I 
got  down  there  he  was  there.  He  took  hold 
at  me  and  throwed  me  down.  He  tlunwed 
me  down,  and  unfastened  my  ck>thea,  and  got 
down  on  top  of  me  and  hurt  me.  I  tried 
to  get  loose,  but  could  not  He  did  not  say 
anything  to  me  whUe  down  thore.  After  ho 
helped  me  up  and  brushed  off  the  leaves,  I 
went  back  to  the  schoolhouse.  I  wait  on  the 
playground,  and  when  1  went  hi  the  house 
he  was  In  there.  I  stayed  and  studied  until 
school  was  out,  after  which  I  went  home. 
He  said  nothing  to  me  about  his  being  a  mar- 
ried man.  He  aald  nothtaig  to  me  about  trust- 
ing bbn.  Kothlng  that  way.  I  was  not  very 
long  there  In  the  schoolhouse  with  hlnu  WhUe 
down  there  in  the  thicket,  Hr.  Hall  put  his 
private  parts  In  mine.  "When  I  went  down 
there  in  Oie  vroods,  Hr.  Hall  said  he  would 
choke  me  if  I  holloed,  and  I  so  testified  at  the 
other  drlaL  That  la  what  I  testified  before^ 
and  it  la  c<nn:ect  He  made  me  go  down  there 
hi  the  woods.  I  so  testified  at  the  other  trial, 
and  it  Is  correct.  And  when  I  got  down  there 
he  throwed  me  down,  and  told  me  If  I  holloed 
he  would  choke  me.  He  put  hla  handa  around 
my  throat  and  took  hold  of  me  and  throwed 
me  down.  He  told  me  if  I  holloed  he  would 
cbxAe  me,  and  he  had  hold  of  my  throat  and 
did  choke  me.  I  was  not  willing  for  him  to 
do  what  he  did.  I  never  did  agree  for  hbn 
to  do  what  be  did.  He  made  me.  It  was 
against  my  consent  before  goti«  down  there, 
and  what  he  did  after  I  got  down  there  waa 
agahist  my  will."  One  J.  A.  Counts  was 
called  as  a  wltoeas  for  the  state,  and  testified 
that  be  was  present  at  the  apriug  term  of  the 
circuit  court  of  Marshall  county  during  the 
trial  of  The  State  v.  Beauregard  C.  HaU  uii* 
der  a  charge  of  rape  alleged  to  have  been  com- 
mitted on  Pearl  Pritcfaett;  that  during  that 
time  he  took  down  the  testimony  In  short- 
hand of  Mr.  Hall,  who  was  examined  as  a 
wltoess;  that  he  afterwards  transcribed  bis 
stenographic  notes  on  the  typewriter.  Upon 
being  shown  a  paper,  he  testified  that  he  rec- 
ognized said  paper  as  a  copy  made  by  him 
from  bis  stenogi'apbic  notes  of  the  testimony 
of  Hall  upon  bis  trial  under  the  tcdictmeat 
for  rape;  that  said  copy  was  substantlaliy 
what  Hall  testified  to  on  that  trial.  It  waa 
shown  by  the  examination  of  counsel  for  the 
defendant  that  said  Hall,  the  defendant  In  the 
case  under  the  Indictment  for  rape,  voluntarily 
went  upon  the  stand  as  a  witness  in  his  own 
behalf.  The  state  then  offered  the  copy  of  the 
stenographic  notes  transcribed  by  said  witness 
Counts  In  evidence.  The  defendant  objected 
to  Its  admission  In  evidence  upon  the  follow- 
ing grounds:  "(1)  Because  a  substantially  cor- 
rect copy  of  what  the  defendant  said  oo  that 
trial  Is  not  admissible.  (2)  Because  It  Is  a 
copy  from  shorthand  notes,  and  Is  secondary 
evidence.  (3)  Because  not  shown  to  have  been 
made  under  auch  circumstances  as  authorize 
lis  use  for  the  purpose  of  refreshing  the  mem- 


Digitized  by 


Google 


761 


82  SOUTHBStN  HEPORTEB. 


07  of  fbe  witness  or  as  a  memorandam.  (4) 
Bocanfle  tbere  Is  not  sufflcfent  proof  at  tbe 
corpus  delicti  of  the  offense  cfaaised  tn  the 
Indictment.  (C)  Because  the  statement  ■was 
not  Tolnntardy  made,  vtOiln  the  meanhig.of 
the  law^  (S)  Because  that  statement  was  made 
hy  the  defendant  under  an  Indictment  for  rape, 
and  when  he  was  being  tried  tor  his  life,  and 
the  statement  was  made  under  the  pressure 
of  tiiat  pnMecntlOD."  The  court  overruled  the 
objection  of  the  defendant,  and  permitted  said 
testimony  of  the  witness  Hall  In  the  fwmer 
case  tai  the  trial  of  tbe  Indictment  for  rape  to 
tw  Introduced  hi  evidence,  and  to  ttils  rulbix 
the  defendant  duly  excepted.  In  the  testi- 
mony ot  the  witness  HaU  so  Introduced  In  evi- 
dence, he  stated  that  tbe  act  of  taitercoorse  be- 
tween him  and  Pearl  PrItchett  was  by  her 
consent,  and  was  not  caused  by  any  force  or 
threats  on  bis  port 

The  court,  at  the  request  the  defendant, 
reduced  his  charge  to  the  Jury  to  writing,  and 
the  defmdant  separately  excepted  to  tbe  fol- 
lowing portions  of  said  charge:  "(dd)  If 
words  are  spoken  or  an  act  la  done  by  the 
man  for  the  purpose  of  enticing  the  woman 
to  the  deed,  and  by  means  of  such  temptation 
thus  presented,  and  tn  consequence  thereof 
she  yields  to  sexual  intercoturse  with  him.  It 
Is  seduction."  "(ff)  Tou  may  accept  or  reject 
all  or  any  part  of  the  evldoace  of  any  wit- 
ness in  the  case  according  as  you  may  believe 
the  saotte  to  be  Just  and  right  under  the  evi- 
dence before  you.  (gg)  The  evidence  given 
In  by  the  defendant  shows:  That  the  begin- 
ning of  the  matter  which  led  to  the  act  was 
that  she  came  to  the  schoolroom.  That  on  a 
Monday  Pearl  came  back  to  scbool  from 
dinner  earlier  than  usual.  That  defendant 
was  sitting  by  tbe  stove,  and  spoke  to  her 
about  her  early  return.  That  she  replied 
that  dinner  was  not  ready;  that  her  sister 
tried  to  get  her  to  stay;  that  she  would  not 
do  It,  but  took  a  few  bites  and  came  back. 
That  she  then  said  something  about  a  boy 
(Burr  Burgett)  having  left  where  she  was 
living,  and  gone  home,  and  that  she  did  not 
care  whether  he  ever  came  back  or  not,— a 
hoy  that  would  do  like  he  had  done.  De- 
fendant asked  her:  'What  did  he  do?*  Pearl 
said:  'The  night  Ada  got  married,  I  think  he 
eavesdropped  the  bouse.'  Tbe  defendant  ask- 
ed: 'What  made  you  think  that?  Where 
could  he  have  got,  to  eavesdrop  the  house?* 
That  she  replied:  'Under  the  floor.'  That 
she  then  said:  'A  boy  that  will  do  that  will 
tell  on  tbe  rest  of  us  girls,  and  I  don't  care 
If  he  never  comes  back,  and  I  am  In  hopes 
he  won't.*  That  she  then  went  out  to  play. 
If  this,  as  defendant  says,  was  the  beginning 
of  the  matter,  It  may  aid  you  In  your  Investi- 
gation to  pause  Just  here  and  Inquire  wheth- 
er in  this  conversation  the  defendant  thought 
he  saw  In  tbe  girl  sexual  tendencies,  and 
whether  there  were  then  aroused  In  blm  lust- 
ful desires  toward  her.  What  was  the  mind 
of  the  defendant  toward  her?  What  was  the 
mind  of  the  defendant  toward  the  girl? 


What  motive  or  purpose.  If  any,  was  found 
after  this  alleged  conversation  with  berT 
This  is  a  material  inquiry,  tor  In  temptation 
or  deception  or  arts  there  Is  a  motive  to  an 
end;  there,  is  a  purpose  to  carnally  know 
the  woman.'  If  It  be  true  tiiat  tbe  defendant 
on  this  occasion  bad  his  passions  appealed  to 
In  such  sort  that  he  Intratded  to  take  advan- 
tage of  an  opportunity.  If  offered,  to  have 
intercourse  with  ber,  then  there  Is  establish- 
ed one  element  of  temptation  or  of  art  or  of 
deception."  "OJ)  If  it  be  true  that  ttie  de- 
fendant on  tills  occasion  bad  his  passions  ap- 
pealed to  In  such  sort  that  be  intended  to 
take  advantage  of  ui  opportunity,  If  i^ered. 
to  have  intorcourse  with  her,  then  there  Is 
established  one  element  of  temptatltm  or  of 
art  w  of  decqition.  OA)  Did  be,  or  not. 
agree  to  work  the  example  for  Pearl  at  12 
o'clock  in  order  that  be  might  have  ber  alone 
in  his  presence,  to  dally  with  bet  and  incite 
to  her  thoughts  of  evil,  pi)  Was  the  matter 
of-  having  her  to  come  to  blm  at  12  o'clock 
a  subterfuge  adopted  by  which  he  could 
make  way  for  a  gratification  of  bis  lustful 
de^re,  If  he  bad  such  desire,  (mm)  And 
when,  according  to  defendant's  statement, 
the  girl  went  cmt  to  play,  and  he  called  her 
back,  was  bis  motive  In  calling  her  ba<&  to 
have  the  opportunity  of  leading  the  girl  on 
to  a  cmisummatlm  of  hb  purpose.  If  be  had 
any  purpose  of  wrong  toward  her."  "(qq> 
If  tbe  woman  is  examined  as  a  witness,  and 
the  testimony  outside  of  bees  and  Independ- 
ent of  hers  Is  sufficient  to  establish  tbe  de- 
fendant's guilt,  then  you  may  convict  on  such 
oth«  testimony."  The  court,  at  tbe  request 
of  tbe  slate,  gave  to  the  Jury  tiie  following 
written  charges:  "(a)  It  Is  not  a  mere  doubt 
that  authorizes  an  acquittal.  The  doubt 
which  authorizes  an  acquittal  must  be  a  rea- 
sonable doubt  (b)  It  is  not  an  Imaginary 
or  possible  doubt  that  autbotlzee  an  acquit- 
tal. The  doubt  which  authorizes  an  acquit- 
tal must  be  s  reasonable  doubt  (c)  The 
court  charges  the  Jury  that  It  Is  a  conceded 
fact  or  an  admitted  fact  that  the  defendant 
had  sexual  intercourse  with  Pearl  Pritchett 
<d)  The  court  charges  the  Jury  that  In  this 
case  It  Is  admitted  by  the  defendant  that  the 
woman.  Pearl  Pritchett  "was  at  tiie  time  of 
tbe  act  in  this  case  an  unmarried  wtHuan.  (e^ 
The  court  charges  the  Jury  that,,  if  they  be- 
lieve the  evidence  beyond  a  reasonable  doubt 
they  will  find  that  the  defoidant  had  s^ual 
Intercourse  with  Pearl  Pritchett  If  tbe 
Jury  believe  tbe  evidence  beyond  a  reasona- 
ble doubt  they  will  find  that  at  the  time  of 
tbe  alleged  sexual  lnt»-course  with  the  de- 
fendant she  was  a  chaste  woman,  (g)  Tbe 
court  charges  the  Jury  that  If  they  believe 
beyond  all  reasonable  doubt  from  the  evi- 
dence that  within  three  years  before  the  find- 
ing of  this  Indictment  the  defendant  by 
means  of  either  temptatlms,  arts,  deceptions, 
or  flattery,  seduced  Pearl  Pritchett  in  this 
county,  that  said  Pearl  Pritchett  was  then 
an  unmarried  woman,  and  that  she  was  a 
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cbaste  voman,  flie  Jury  mnst  find  tbe  defend- 
ant guilty,  (b)  Tbe  court  cbarges  the  jury 
tliat  U  tbey  beUere  beyond  all  reasonable 
doubt  from  tbe  evidence  tliat  In  three  years 
before  the  finding  of  tbls  Indictment  the  de* 
fendant  ^  means  of  temptatlonB,  seduced 
Pearl  Frltehett.  hi  Uiis  county,  that  said 
Pearl  Pritchett  was  then  an  unmarried  wo- 
man, and  that  she  was  then  a  chaste  woman, 
the  jury  mnst  find  the  defendant  guUty.  0) 
Tbe  coijrt  charges  the  luiy  that  If  they  be- 
lieve from  tbe  evld«ice  b^ond  a  reasonable 
donbt  that  within  three  years  before  tbe  flnd- 
Ing  of  this  Indictment  the  defendant,  by 
means  of  arts,  seduced  Pearl  Pritchett,  In  this 
<!Ounty,  that  said  Pearl  Pritchett  was  then  an 
unmarried  wmnan,  and  that  she  was  then  a 
chaste  woman,  the  Jury  must  find  tbe  defend- 
ant i^ty.  (])  The  court  cbarges  the  jury 
that  It  Is  the  law  that,  in  considering  and 
weighing  the  evidence  In  this  case,  after  a 
consideration  of  all  the  evidence  th^  may 
accept  that  part  which  they  beUeve  to  be 
true,  and  discard  that  wblcfa  they  believe  to 
be  untrue,  (k)  It  is  tbe  law  ttiat,  tn  consid- 
ering and  weighing  the  evidence  of  any  wltr 
ness  In  the  case,  you  would  be  auQiorlaed  to 
accept  any  part  aC  such  evidence  which  yon 
bellero  to  be  true,  and  discard  that  which 
yon  beUeve  to  ^  nntrue.** 

The  dtfendant  separately  excepted  to  tbe 
glviog  of  each  of  these  charges,  and  also  sep- 
arately excepted  to  the  court's  refusal  to  give 
each  of  the  followhig  charges  requested  by 
lilm:  "OL)  The  court  charges  the  Jury  that  the 
evidence  which  will  warrant  a  conviction  must 
be  M  strong  and  o^ait  that  the  mind  of  a 
ceaeonable  and  guarded  man  can  entertain  no 
reasonable  doubt  that  be  is  gnOty  of  ttw  Iden- 
tical offense  charged  in  the  indictment  (2) 
Gentlemen  of  tbe  Jury,  the  arts,  deception, 
flattery,  or  temptation  whidi  Is  necessary  to 
constitute  seduction,  ia  law,  most  bear  the 
relation  of  cause  to  efFect,  and  unless  they 
tended  to  cause  the  sexual  act  tbe  defendant 
would  not  be  guilty,  even  though  he  may  have 
been  guilty  of  arbi,  flattery,  tenqttatlon,  or 
deception  as  to  some  details  connected  with 
the  sexual  act  (3)  The  court  cbarges  the  jury 
that  to  authorize  a  convlctlfm  for  seduction, 
fbB  evidence  must  show  beyond  all  reasonable 
doubt  the  employment  by  the  defendant  of 
arts,  deception,  temptation,  or  flattery,  with 
the  intent  and  purpose  at  the  time  to  induce 
Pearl  Frltehett  to  have  sexual  Intercourse  with 
him,  and  not  only  this  must  be  shown  beyond 
all  reasonable  doubt,  but  It  must  be  shown 
that  one  or  more  of  these  means  was  the  cause 
of  her  engaging  in  the  act;  but  proof  of  the 
employment  of  one  of  tiiese  means,  followed 
by  the  commission  of  the  act  does  not  neces- 
sarily make  out  the  olfrase.  (4)  Gentlemen  of 
the  jury,  If  Pearl  Pritchett  was  Induced  by 
ber  own  sexual  passions  to  enter  Into  the  act 
«f  sexual  Intercourse  with  the  defendant,  then 
your  verdict  must  be  for  tbe  defendant  (5) 
OentleDten  of  Qie  Jury,  it  is  your  duty  to  as- 
certain trom  tbe  evldenee  what  induced  Pearl 


Pritchett  to  enter  Into  the  act  of  sexual  In- 
tercourse with  the  defendant,  and,  if  you  are 
not  able  to  say  beyond  all  reasonable  doubt 
that  she  (Pearl  Pritchett)  did  not  yield  to  the 
embrace  of  the  defendant  on  account  of  her 
own  sexual  passlmts,  you  must  find  the  de- 
fendant not  guflty.  (6)  It  Is  essential,  hi  or- 
der to  c(mstltute  the  crime  of  seduction,  that 
the  woman  must  be  Induced  to  surrender  her 
chastity  by  the  deception,  temptation,  arts,  or 
flattery  of  the  man,  and.  If  she  engaged  In 
the  act  on  account  of  the  promptings  of  her 
own  sexual  appetite,  then  It  Is  not  seduction; 
and.  If  anch  be  this  case,  your  vo^Ict  must 
be,  'Not  guflty.'  (7)  If  the  Jury  beUeve  from 
the  evidence  that  defendant  took  Pearl  Pritch- 
ett by  tbe  hand  at  the  schoolbouse,  and  met 
her  In  the  woods,  as  disclosed  by  the  evidence 
and  there  fdt  her  breast  and  had  Intercourse 
with  her;  If  by  reason  of  these  tUngs  she 
entered  Into  the  sexual  act  because  her  pas- 
^ons  were  aroused,  and  not  because  of  any 
deception  or  temptetlous,  arts  or  flattery,  of 
def  aidant— the  verdict  of  the  Jury  should  be 
for  tiie  defoidant  The  court  charges  the 
Jury  that,  if  the  said  Pearl  Pritdiett  engaged 
In  the  act  of  sexual  hitercourse  trom  a  prompt- 
ing of  h»  own  carnal  appetite,  then  the  fact 
that  defendant  did  not  dissuade  ha.  or  that 
be  encouraged  ber  In  flie  desire,  would  not 
constitute  sednctlmi;  and.  If  such  be  the  facts 
of  this  case,  your  verdict  should  be.  'Not 
guilty.*  (0)  The  court  charges  the  Jury  that 
if  the  evidence  of  Pearl  Pritchett  is  true,  you 
mnst  flnd  the  defendant  not  guflty.  (10)  If 
the  Jury  are  reasonably  satisfied  from  tiie  evl- 
doice  that  ttie  testimony  of  Peari  Pritchett  Is 
true,  then  they  should  flnd  the  defendant  not 
guUty.  (11)  If  -the  Jury  believe  the  testimony 
of  Pearl  Pritchett  tiiey  mnst  flnd  the  defend- 
ant not  guilty;  and.  If  tbey  believe  her  testi- 
mony, they  must  flnd  him  not  guUty.  (12) 
The  court  charges  the  Jury  that  unless  the 
evidence  shows  b^ond  a  reasonable  doitbt 
that  Peail  Frltehett  consented  and  entered  In- 
to the  sexual  act  voluntarily,  the  defendant 
cannot  be  convicted.  US)  Before  yon  can  con- 
vict the  defmdont,  yon  must  believe  beyond 
an  reasonable  doubt  that  Pearl  Pritchett's 
statement  that  she  did  not  consent  Is  false. 
(14)  If  the  Jury  believe  from  tbe  evidence  tliat 
Pearl  Prltdietfs  statement  to  true  in  this  pai^ 
ticular,— that  she  never  consented  to  tiie  sexual 
act  with  Hall,  and  that  she  was  unwilling 
to  It— then  the  Jury  should  flnd  the  defend- 
ant uot  guilty  in  tills  CEise.  (15)  The  Jury  are 
bound  to  believe  that  tbe  teBtlmony  of  Pearl 
Pritchett  that  the  sexual  act  was  without  her 
couseut  and  against  ber  will  la  false,  before 
they  can  convict  the  defendant,  for  without 
consent  there  can  be  no  seduction.  (16)  U  tbe 
evidence  of  consent  and  of  dissent  on  tbe 
iwrt  of  Pearl  Prltcbett  to  equaUy  balanced, 
you  must  flnd  the  defendant  not  guilty.  (17) 
The  court  charges  the  Jury  that  If  the  testi- 
mony tending  to  show  consent  on  the  part  of 
Pearl  Pritchett  and  that  tending  to  show  dis- 
sent on  her  part  to  the  sexual  act  are  equally 
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br.ianced,  bo  Oiat  yon  cannot  say  beyond  all 
reaaonable  doubt  -which  la  true,  you  must  find 
the  defendant  not  guilty.  <18)  The  court  char- 
ges the  Jury  that  the  fact,  if  It  be  a  fact,  that 
Pearl  Prltcbett  entered  Into  the  act  of  sexoal 
intercourse  reluctantly,  would  not  make^  or 
have  any  tendency  to  nulce,  a  case  of  sednc- 
tlon.  OS)  If  the  jury  believe  the  erldmce, 
they  Should  find  Oie  defendant  not  guilty.  (20) 
The  court  charges  the  Jury  that  there  is  no 
evidence  that  defendant  employed  deception 
In  order  to  accomplish  his  desire  of  having 
sexual  Intercourse  with  Pearl  Prltdiett  (21) 
The  court  chaises  the  Jury  that  there  is  no 
evidence  that  the  defendant  employed  any 
temptation  In  order  to  accomEdisb  his  desire 
to  have  sexual  Intercourse  witb  Pearl  Pritdi* 
ett  (22)  The  court  charges  the  jury  that 
there  is  no  evidence  that  defendant  emidoyed 
any  arts  In  order  to  accomjdldi  his  desire  to 
have  sexual  intercourse  with  Pearl  Prltchett 

(23)  The  conrt  Charges  the  Jury  that  th^  la 
no  evldmce  tiiat  the  detaidant  employed  any 
flattery  In  ord^  to  accomplish  his  desire  to 
have  sexual  intercourse  viOi  Peail  Prltcbett 

(24)  The  court  enlarges  the  Jury  that  the  state- 
ment made  by  defendant  on  the  trial  for  rape 
does  not  tend  to  show  the  employment  by  de- 
fendant of  temptation,  deception,  arts,  or  flat- 
tery. The  conrt  charges  the  jury  that, 
if  Hall's  testimony  on  the  rape  trial  is  true, 
then  you  must  find  the  defendant  not  gnUty. 
(26)  The  conrt  charges  the  Jury  that  there  la 
no  evidence  hi  this  case  that  defendant  did 
or  contemplated  anything  wrong  during  the 
convosatlon  on  the  day  before  the  commis- 
sion of  the  act  of  sexual  intercourse.  (27) 
The  conrt  charges  the  Jury  that  there  Is  no 
evidence  that  the  defendant  entertained  any 
purpose  of  having  sexual  Intercourse  with 
Pearl  Prltcbett  at  the  time  he  called  her  in,  ! 
saying  that  he  would  work  the  example  for 
her.  (28)  The  court  charges  the  Jury  that 
there  is  no  sufficient  corroboration  of  the  tes- 
timony of  Pearl  Prltcbett,  within  the  mean- 
ing of  the  statute,  that  will  warrant  a  con- 
viction. (29)  The  court  charges  the  Jury  that 
the  state,  by  putting  Pearl  Prltchett  on  the 
stand,  vouched  for  her  credibility,  and  It  can- 
not be  heard  to  aay  that  her  testimony  is  not 
to  be  believed.  (30)  The  couft  charges  the 
Jury  that,  when  the  state  put  Pearl  Prltchett 
on  the  stand,  they  vouched  for  her  veracity, 
and  they  cannot  be  beard  to  say  that  she  has 
made  a  willfully  false  statement  as  to  any 
fact.  (81)  Sexual  Intercourse  is  not  necessari- 
ly either  rape  or  seduction,  and  because  a 
Jury  has  heretofoi>e  acquitted  the  defendant 
of  rape  does  not  have  any  tendency  whatever 
to  show  that  the  act  was  seduction.  (32)  The 
court  charges  the  Jury  that  the  accusation  of 
seduction  is  one  easily  made,  hard  to  be  prov- 
en, and  harder  to  be  defended  by  the  party 
accused,  though  ever  so  Innocent  (33)  The 
court  charges  the  Jury  that  If  defendant  took 
hold  of  Pearl  Prltchett's  hand,  and  asked  her 
If  she  was  willing  to  enjoy  the  act  of  sexual 
Interconne  with  Um,  this  would  not,  without 


more,  be  the  employment  of  arts,  temptatkn. 
deception,  or  flattery,  (ftl)  The  court  charges 
the  Jury  that  tekhig  Pearl  Pritcbett  bf  the 
band,  and  telUng  her  that  he  would  not  tdl 
if  she  would  submit  to  his  embraces,  would 
not  be  the  employment  of  deception,  tempta- 
tlon,  arts,  m  flattery.  (35)  The  court  charges 
the  Jmy  that  if  tba  defendant  called  the  said 
Pearl  Prltchett  into  the  scbooUwnse  under  the 
pretense  of  woridng  an  example  for  her,  bnt 
If  his  real  purpose  was  to  have  sexual  lnte^ 
course  vrith  her,  this  would  not  be  the  em- 
ployment of  deception,  within  fbe  meaning  of 
the  statute  of  seduction.  (36)  The  taking 
Pearl  by  the  band  Is  not  sniih  temptation  as 
woidd  constitute  cohabltetion,  whldb  followed 
soon  after,  seduction.  This  is  not  flie  tempta- 
tion which  the  law  contemplates  In  a  crlmtaial 
^  (37)  The  conrt  charges  the  jmj  Out  td- 
Ing  Pearl  Prltchett  to  go  down  In  the  woods 
18  not  deception,  within  the  meaning  of  the 
statute  on  seduction,  and  this  would  be  true 
evm  U  ahe  OKI  not  understand  what  be  wanted 
her  to  go  down  in  the  woods  for.  (88)  The 
conrt  charges  the  Jury  ttiat,  If  defendant  did 
say  to  Feaxl  Pritehett  that  he  would  never 
tdl  It  If  she  had  sexual  Intercourse  wttb  him. 
this  would  not  constitute  temptetlcm,  decep- 
tion, arts,  or  flattery,  within  the  meaning  of 
the  statute:  (89)  The  oonrt  charges  the  Jury 
that,  it  the  s^  Pearl  Pritehett  gave  her  con- 
sent to  have  sexual  Intercourse  with  the  de- 
fendant before  she  left  the  schoolhoose,  then 
bis  laying  his  hand  on  her  breast,  down  In  the 
woods,  wonld  not  constitute  temptetlon,  with- 
In  the  meaning  of  the  law.'* 

J.  B.  Brown  and  Street  A  Isbell,  for  appel- 
lant Gbas.  O.  Brown,  Atty.  Gen.,  and  John 
A.  Lusk,  for  the  Stete. 

j 

TYSON,  J.  No  objection  was  taken  to  the 
organization  of  the  grand  Jury,  In  the  court 
below,  that  preferred  the  indictment  npon 
which  the  defendant  was  convicted.  But  this 
Is  of  no  consequence,  If  the  Illegality  of  ite 
organization  affirmatively  appears  in  the  rec- 
ord, since  this  court  would  be  compelled  to 
take  the  point,  as  no  valid  conviction  can  be 
based  up  3  □  a  void  indictment  Flnley  v. 
State,  61  Ala.  201.  The  record  discloses  that 
the  number  drawn  to  s^rve  on  tbe  grand  Jury 
was  IS,  that  only  16  of  this  number  appear- 
ed, and  that,  by  reason  of  an  excuse  allowo>1 
by  the  court,  one  other  was  not  required 
to  serve,  thus  reducing  the  number  to  14. 
Thus  "a  contingency  existed  In  which  the 
court  had  pow«,  and  It  became  a  duty,  to 
complete  the  Jury  by  ordering  the  sununon^ 
of  a  sufficient  number  of  qualified  citizens  to 
supply  the  deflclency.  In  the  exercise  of  this 
power,  the  court  could  order  a  summons  of 
only  such  number  as  would  Increase  the  Jury 
to  fifteen,  or  of  such  number  to  Increase  It 
to  twenty-one  or  to  an  intervening  numl)er. 
as,  In  Ite  discretion,  was  deemed  best  for  the 
administration  of  Justice.  Either  number 
would,  under  tbe  statute  complete  the  grand 
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Jury,  when  Impaneled  and  sworn,  and  tbe  se- 
lection of  either  Is  not  an  excess  of  the  power 
conferred  upon  the  coart"  Kllgore  v.  State, 
74  Ala.  1.  The  court  ordered  the  summon- 
ing of  6  persons,  and,  If  all  had  appeared, 
this  would  nut  have  Increased  the  number 
to  21.  Presumptively,  only  8  appeared  who 
were  placed  upon  the  jury,  making  the  grand 
Jury  composed  of  17  persons.  There  was 
therefore  no  necessity,  under  the  terms  of 
'  the  statute,  of  having  tbe  names  of  those 
3  persons  written  on  separate  slips  of  paper, 
folded,  placed  In  a  box,  and  drawn.  Section 
6023  of  Code.  Besides,  we  cannot  affirm  that 
this  was  not  done.  There  Is  therefore  no  mer- 
it In  the  contention  that  tibe  grand  jury  was 
Jly  organized. 

le  matter  attempted  to  be  set  up  In  the 
pleia  of  abatement  was  not  proper  subject  for 
plea.  There  was  therefore  no  eror  In  sus- 
taining the  demurrer  to  tbe  plea.  Nor  can 
the  weight  or  sufficiency  of  the  evidence  upon 
which  the  grand  Jury  acted  in  finding  the  In- 
dictment be  Inquired  Into.  Sparrenberger 
T.  State,  53  Ala.  481,  25  Am.  Rep.  613.J 

It  may  be  doubted  whether  the  overruling 
of  the  motion  to  quash  the  Indictment  upon 
the  grounds  relied  upon  Is  revlsable  by  this 
court.— whether  It  Is  not  a  matter  addressed 
to  the  discretion  of  the  trial  court  Johnson 
T.  State  (Ala.)  32  South.  724;  Bryant  v.  State, 
79  Ala.  282;  Bish.'Cr.  Proc  (3d  Ed.)  fi  761; 
State  V.  Dayton,  23  N.  J.  Law,  49,  63  Am.  Dec. 
270;  State  v.  Baldwhi,  18  N.  C.  195;  U.  S.  v. 
Bosenberg,  7  WaU.  580.  19  L.  Ed.  263;  and 
other  cases  cited  In  notes  4  and  5  In  Blsh.  Cr. 
Proc,  onder  section  761.  However  this  may 
be,  we  feel  sure  that  there  Is  no  merit  in  any  of 
tbe  grounds  of  the  motion.  We  entertain  no 
doubt  as  to  the  correctness  of  the  rule  declar- 
ed In  Splgener  v.  State,  62  Ala.  383,  where 
this  court,  speaking  through  Stone,  J.,  to  a 
motion  to  quash  an  Indictment  or  to  strike 
it  from  the  flies  "because  the  same  was  not 
voted  or  preferred  as  a  true  bill,"  said:  "The 
statutes  require  the  grand  jurors  to  take  an 
oath  that  they  will  keep  aecret  the'  state's 
counsel,  their  fellows',  and  their  own.  Ctode 
1876,  S  4755.  See,  also,  sections  4134,  4135 
[sections  5024,  6026,  Code  1896].  Indict 
ments  when  found  are  presented  to  the  court 
In  open  session  by  the  grand  jury  as  a  body. 
This  is  a  solemn  official  affirmation  to  the 
court  that  the  bills  then  presented,  Indorsed 
by  the  foreman  'True  bills,'  and  signed  by 
him,  are  the  flndlngs  of  at  least  twelve  of  the 
grand  Jury.  The  grand  Jurors  being  present, 
If  any  bill  so  presented  was  unauthorized  by 
tbe  requisite  finding,  tbe  fact  should  then  be 
made  known.  The  Indictment,  being  return- 
ed and  delivered  to  the  court,  la  then  indorsed 
by  the  clerk  and  filed  In  bis  <^ce,  and  be- 
comes a  record  of  the  court  Oode  1876.  H 
4677,  4821  [Oode  1896.  ||  4814.  49161.  \  Indict- 
ments having  these  solemn  sanctlona  thrown 
around  tbem,  It  is  not  permissible  to  receive 
testimony,  dfber  of  the  grand  Jnron^  or  of 
any  other  penon  cognisant  of  the  facta,  to 


show  how  any  grand  Juror,  or  any  numbw  of 
them,  voted  on  any  particular  finding.  Tbe 
record  cannot  be  disproved  In  this  way."'  It 
would  seem  as  a  logical  deduction  from  the 
principle  declared  above  that  the  conduct  of 
the  solicitor  in  the  matter  of  advice  to  the 
grand  Jury,  and  of  the  presiding  judge  In  giv- 
ing them  special  Instructions,  cannot  be  al- 
lowed to  impeach  the  record,  unless  theh: 
conduct  amounted  to  a  fraud  of  such  sort  as 
would  authorize  a  court  to  go  behind  and  set 
aside  Judgmoits  and  decrees.  But  independ- 
ent at  this  consideration.  In  view  of  the  im- 
position of  secrecy  laid  upon  the  consciences 
of  the  members  of  the  grand  jury  by  thebr 
oath,  and  the  public  policy  declared.  Implied-' 
]y.  If  not  expressly.  In  our  statutory  system 
regulating  the  organization  of  grand  juries; 
the  conducting  by  them  of  the  inquisitorial 
examination  into  all  indictable  offenses  given 
to  them  In  charge  by  the  court  as  well  as 
those  brought  to  their  knowledge,  committed 
or  triable  In  the  county;  the  secrecy  of  the 
finding  of  the  Indictment  expressly  enjoin- 
ed upon  them,  the  judge,  solicitor,  clerk,  and 
other  officers  who  may  know  of^ite  finding, 
untU  after  the  arrest  of  defendantLJthe  duty 
imposed  upon  every  grand  juror  who  knows 
or  has  reason  to  believe  that  a  public  off^se 
has  been  committed  to  disclose  the  same 
to  bis  fellows;  and  the  legislative  declara- 
tion relieving  tbe  Juror  of  tbe  obligations  of 
secrecy,  requiring  him  to  disclose,  In  certain 
specUled  cases,  the  occurrences  In  the  grand 
jury  room,— seem  to  us  to  establish  a  rule  of 
public  policy  In  this  state  that  forbids  that 
any  member  of  the  grand  jury  preferring  tbe 
Indictment  should  disclose  any  fact  or  facts 
which  entered  Into  the  consideration  Influ- 
encing their  finding,  rpertalnly  to  permit  a 
grand  Juror  to  testify  tllat  one  or  more  of  the 
jury  did  not  vote  for  the  finding  of  the  bill 
or  indictment  or  mattes  influencing  tbe  ac- 
tion of  members  of  the  jury,  would  be  not 
only  a  violation  of  bis  oath  as  a  grand  Juror, 
but  would  be  destrncttre  and  snbverslTe  of 
the  grand  jury  as  an  institution  of  onr  Judi- 
cial system,  and  deatmctive  of  that  security 
of  freedom  of  thought  and  action,  and  there- 
fore of  that, independence,  so  absolutely  ee* 
sentlal  to  the  faithful  dlscha^  of  the  dntlea 
Imp^ed  upon  that  body,  which,  If  Impaired 
or  destroyed,  would  be  fatal  to  avigorous  adr 
ministration  of  the  criminal  law.^Prof.  Jury, 
p.  89;  17  Am.  &  Eng.  Snc.  JJkw  (2d  Bd.) 
1295:  State  t.  Johnson,  115  Mo.  480,  22  8. 
W.  468;  HSbin  T.  Wilson.  88  Md.  186;  People 
T.  Tfaomiwon  (Mich.)  81  N,  W.  844;  Ex  parte 
Sontag,  64  Oal.  626,  2  Pac.  402.  This  latter 
case  cited  la  rery  much  in  point  since  tba 
statutes  reviewed  by  tbe  conrt  are  very  sim- 
ilar to  ours.  Our  conclusion  upon  the  point 
under  consideration  flnds'aopport  In  tbe  deci- 
sions of  our  own  court,  which  tacilds  it  to  be 
against  the  policy  of  tbe  law  to  ^low  a  petit 
Juror  to  impeach  a  verdict  rendered  by  a  Jury 
of  which  be  was  a  member.  City  of  Buf  aula 
T.  Speight,  121  Ala.  613.  25  South.  1009;  GUy 
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T,  Clt7  ConncU  of  Montgomery,  102  Ala.  297, 
14  South.  640.  Tbls  being  nndoDbtedly  the 
rule  fts  to  petit  Jnrors,  much  more  velshtjr 
are  the  coDBldoratlcmB  for  applying  and  en- 
JCordng  the  same  rule  as  to  granA  Inrora. 
\  With  tile  t^imony  of  the  two  members  of 
I  the  grand  Juiy,  who  were  examined  as  wit- 
nesses, to  in'ore  the  facts  alleged  In  the  mo- 
tion, eliminated,  there  la  no  proof  of  the  facta 
alleged  in  It  We  might  stop  here.   But  If 
that  evidence  could  be  considered,  ve  do  not 
think  that  It  can  be  offlnned  that  It  estabUsh- 
r  ea  tbe  fact,  to  the  exclusion  of  erery  reasona- 
I   ble  doubt  that  the  grand  Jury  were  Improper- 
I   ly  Influenced  to  find  the  Indictment  Spar- 
renberger  t.  State,  supra.  Nor  do  we  think 
that  It  shows  any  conduct  on  the  part  of  the 
Judge  or  the  solicitor  which  would  vitiate  the 
Indlctmen^  Tbe  motion  waa  properly  denied. 

The  nSn  question  presented  is  tiie  action 
of  the  court  In  holding  the  defendant's  plea  in 
bar,  of  autrefois  acquit,  InsufBclent.  By  the 
averments  of  that  plea  It  Is  made  to  appear 
that  the  defendant  had  been  Indicted  for  rape 
upon  the  girl  upon  whom  It  Is  here  diaiged 
he  sedubed,  and  that  he  was  acquitted  by  a 
Jury  after  trial  upon  the  merits.  It  Is  furttier 
vreneA  In  the  plea  that  the  defendant  had 
only  one  act  of  sexual  Intercourse  with  the 
girl,  and  that  this  act  was  faivotved  In  the 
charge  of  rape  upon  whldi  he  was  .tried  and 
acquitted,  and  that  the  same  act  la  Involved 
In  the  charge  of  seduction  for  which  he  Is 
arraigned  In  tte  present  case.  It  Is  Inristed 
that  because  Ola  act  of  sexual  Intercourse  was 
a  neceasary  Ingredient,  and  therefore  must 
necesaailly  be  proven  ta  order  to  sustain  both 
(Charges,  the  acqidttal  on  tbe  charge  of  rape 
Is  a  bar  to  this  pioaecutton;  In  other  vrords. 
twcause  this  slng^  act  la  common  to  both  of- 
fenses, althoi^fh  each  offense  aecaaarUy  in- 
cludes other  acta  mtlrdy  different  having 
no  resemblance  whatever  to  eadi  other,  that 
an  acquittal  of  rape  Is*  an  acquittal  of  the  se- 
duction. To  see  that  the  act  of  sezoal  Inter- 
conrse  16  the  only  one  at  all  common  to  botii 
offoises,  we  have  but  to  point  out  that,  In 
rape,  force,  actual  or  conBtructive,  is  neces- 
sary, and  the  {jharacter  of  the  female  ftv  vtr- 
tue  and  chastity,  except  aa  bearing  upon  the 
question  of  consent  la  utterly  Immaterial,  aa 
la  also  whether  she  be  a  married  or  an  un- 
married woman;  while  In  seduction  the  female 
must  be  an  unmarried  woman,  and  her  con- 
sent to  tbe  act  of  sexual  Intercourse  must 
hare  been  obtained  by  meana  of  temptatitHi, 
deception,  arts,  flattery,  or  a  promise  of  mar- 
ri^.  The  rule  in  this  state  la  Oiat  "a  for^ 
mer  acquittal  Is  no  bar  to  a  subsequent  prose- 
cution, unless  tbe  accused  could  have  been 
convicted  upon  the  first  Indictment  upon  proof 
of  the  facts  averred  In  tbe  second."  I>om- 
Inlck  V.  State,  40  AUi.  680,  Bl  Am.  Dec.  496; 
State  V.  Standlfer,  6  Port.  628;  Bowen  v. 
State,  106  Ala.  178.  17  Soutb.  S3G.  See,  also. 
Stewart  v.  State  (Cr.  App.)  32  S.  W.  766,  60 
Am.  St  Rep.  86,  and  note.  We  have  but  to 
apply  thia  rule  to  the  plea  to  see  Ita  Insuffi- 


ciency, and  tbe  corrrctnew  ot  flie  ruling  of 
the  court  In  suBtalnlng  the  demurrer  to  it 

The  next  point  pressed  upon  our  attentUai 
for  consideration  la  that  the  testimony  ^ven 
by  defendant  upon  Us  trial  tor  rape  waa  Im- 
properly adndtted.  The  argument  made  pro- 
ceeds upon  the  Idea  tiiat  the  eonfesriona  or 
admissions  made  by  bbn  while  testlfjiiig  were 
not  voluntary.  That  he  was  on  that  occasloo 
■ottered  by  hope"  and  "tortured  by  fear"  In- 
to admitting  the  fact  ot  the  girl's  consent  to. 
his  Intercourse  with  her,— one  of  the  neces- 
sary constltuoite  of  tbe  crime  with  which  he 
Is  now  charged  and  bebig  tried,  and  whlcb. 
It  seems,  he  succeeded  In  gettbig  tbe  Jury 
trying  him  for  rape  to  believe.  It  Is  not  coo- 
tended  that  the  rule  which  applies  to  the  ad- 
mission of  confessions  extrajudicial,  reqidi<- 
Ing  the  prosecution  to  show  them  afBrmatively 
to  have  been  voluntarily  made  before  tbey  are 
competent,  has  any  application  here.  The  ar^ 
gnment  is,  rather,  that  bis  amfesalon  that  tbe 
girl  consented  to  his  Intercourse  with  her  was 
made  under  such  clrcumstenc«  and  snrround- 
Inga  as  to  beget  faladiood,  rather  than  troth, 
and,  therefbre,  being  Impelled  by  tiw  desire 
to  be  acquitted,  bis  admission  of  that  crbnlnat- 
Ing  ftct  was  not  voluntary.  Tbe  answer  to 
an  tibia.  It  seems  to  me,  is  that  he  waa  not 
compelled  to  testify  at  an.— to  make  any  ad- 
missions wbatevw.  And  if  he  testlfled  false^ 
In  order  to  escape  the  punlahment  which  tbe 
law  fixes  tor  the  ofFense  of  vaj/e,  that  la  a 
matter  for  his  conscience,  but  does  not  address 
Iteelf  with  any  degree  of  conaideraHon  to  the 
conscience  of  a  court  The  evidence  was  not 
objectionable  on  tide  account  Seaborn  v. 
States  20  Ala.  16;  Bibb  v.  State,  8S  Ala.  84, 
8  South,  ni. 

Tbe  stenographer^  report  of  defendant's  tea> 
timony  takai  by  him  was  properly  admitted 
In  evidmce  If  the  corpus  delicti  was  other- 
wise shown.  1  Greenl.  Bv.  (16th  Bd.)  H  4S9a, 
^Ob,  pp.  640-642,  and  notes  12  and  17;  Mima 
▼.  Sturdlvant  86  Ala.  686;  ACklenli  Bx>r  t. 
Hickman.  68  Ala.  494, 85  Am.  Bep.  64. 

Waa  .there  evld«ice  of  tbe  corpua  ddletIT 
It  has  been  often  dedded  by  ttils  comt  that 
the  corpus  delicti  may  be  shown  by  drcom- 
atances.  It  need  not  be  riiown  by  direct 
pnxtf.  There  was  an  admission  (made  In  open 
court)  by  defendant  that  he  had  sexual  Inter- 
course vtth  tbe  giri,  who,  from  the  evidence^ 
bad  Just  about  arrived  at  the  age  of  puberty.— 
that  crttleal  period  .when.  In  Uie  process  oC 
nature,  ahe  was  budding  into  womanhood;  a 
period,  pwhaps,  when  iibe  was  more  aoscepti- 
ble  to  tbe  arts  of  the  seducer  than  any  other. 
Taking  Into  consideration  tbe  age  of  the  giri; 
the  relation  In'whldi  the  defendant  stood  to 
her  (her  teacher);  bla  act  of  selecting  her  for 
bis  specW  assistance  In  her  studies;  bla  per- 
suasive Insinuation  that  he  was  her  bcel 
friend;  his  fondling  her  hand;  hla  declaration 
to  ber  that  she  could  trust  him;  his  promise 
and  pledge,  in  token  of  which  he  gave  to  ber 
"bis  right  hand,*'  that  he  would  not  betray 
her;  ber  Innocence  and  Ignorance  of  the  sexual 
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relaOoo,— ftH  of  wblcb  tbe  erldence  tends  to 
•establlsl),— tbere  can  be  little  doabt  tliat  tb« 
<lue6tlon  of  tlie  proof  of  tbe  corpus  delicti  was 
for  the  Jury,  and  that  It  was  sufflclently  es- 
tablished to  authorize  the  adml^lon  of  de- 
fendant's testimony  on  bis  trial  for  rape.  In 
2  McCIalD,  Cr.  Law,  It  la  said:  "The  exact 
manner  or  kind  of  seductive  arts  cannot  be 
deflned.  Every  case  must  depend  upon  Its 
<vwn  pecnllar  circumstancea,  together  with  the 
conditions  In  life,  advantages,  age,  and  Intelli- 
gence of  the  parties.  So,  where  it  appeared 
that  the  prosecntrlx  was  of  tender  years  and 
Tinder  the  protection  of  defendant.  It  was  held 
that  the  clrcmnstances  themselves  wonid  tend 
to  make  out  a  case  of  seduction."  In  Lybar-- 
ger  T.  State,  2  Wash.  St  662,  27  Pac  452, 
It  was  said:  'The  Jury  heard  the  testimony; 
saw  the  witnesses  on  the  stand;  noted  their 
manner  of  testifying;  listened  to  the  testi- 
mony concerning  the  age  and  experience  of 
the  defendant,  and  the  tender  age  and  went 
of  experience  of  the  fetnale;  the  fact  that  she 
was  under  his  roof,  and  to  a  certain  extent  un- 
der his  protection;  that  she  was  Just  merging 
Into  womanhood;  and  that  she  was  at  that 
-critical  age  when  Judgiq^ent  Is  weak  and  pas- 
«Ion  strong,  and  when  virtue  falls  an  easy 
pr^  to  the  blandishments  of  the  designing 
lib^tlne,— artifices  and  blandishments  which, 
-exercised  upon  a  woman  of  more  mature 
years,  would  fall  harmless.  All  these  things 
the  Jnry  had  a  right  to  take  Into  considera- 
tion." In  State  v.  Fitzgerald,  63  Iowa,  268, 
19  it.  W.  202,  the  indictment  charged  that  the 
defendant  seduced  the  woman  named  In  It  by 
promising  to  give  her  presents  If  she  would 
allow  him  to  have  sexual  Intercourse  with  her; 
tliat  defendant  told  her  that  there  would  be 
no  harm  In  her  having  sexual  Intercourse  with 
him,  and  that  the  same  was  not  wrong,  and 
-could  not  hurt  or  Injure;  the  female  l>elng 
overcome  by  said  false  promises  and  said  false 
statements,  and  by  reason  thereof  yielded  to 
defendant,  etc.  The  court  8a.'d:  "The  defend- 
ant demurred  to  the  indictment  upon  the 
ground  that  the  facts  chaiged  did  not  consti- 
tute seduction,  and  that  it  charged  two  oflenaes. 
The  demurrer  was  properly  overruled.  There 
is  no  legal  standard  by  which  to  determine 
what  false  promises,  artifices,  and  deception 
are  sufficient  to  constitute  the  crime  of  seduc- 
tion. Of  course,  mere  unlawful  commerce,  for 
a  consideration  paid,  Is  not  seduction.  There 
must  be  some  artifice  or  false  promise  by 
which  the  virtuous  female  la  Induced  to  sur- 
render her  person  to  the  accused.  What 
would  be  sufficient  to  overpower  the  mind  of 
one  woman  would  be  Insufficient  to  lead  away 
another  of  more  mature  mlod  and  discretion. 
In  this  case  the  defendant  was  a  married  man 
of  about  tiie  age  of  fifty  years,  and  Nellie  Fer- 
ree  at  the  time  of  the  alleged  seduction  was 
about  twelve  years  old."  In  the  eighth  vol- 
ume of  the  American  Criminal  Law  Reports, 
on  pages  706  et  seq.,  is  to  be  found  a  copious 
nnte  on  the  subject  of  seduction.  It  Is  too 
lengthy  to  Incoipotate  the  whole  of  It  In  this 


cptnSon.  It  Is  there  said:  "It  Is  for  the  Jury 
to  say  whether  at  the  tima  the  woman  waa 
of  chaste  character,  and  whether  arts  were 
practiced,  and  whether  she  was  lured  from 
the  path  of  virtue  and  her  reluctance  to  the 
sexual  act  overcome  by  these  means-  The 
means  used  are  not  material  If  the  arts  and 
persuasions  were  what  caused  her  to  submit 
*  *  *  The  artifice  or  inducement  need  not 
have  been  concurrent  with  the  act  of  sexual 
Intercoivee.  *  *  *  To  constitute  seduction 
there  must  have  been  submission;  for,  If  the 
offense  was  rape,  no  conviction  can  be  had 
for  seduction.  •  •  •  But  to  constitute  rape, 
she  must  not  have  yielded  at  any  stage  of  the 
act;  she  must  have  resisted,  persisted  In  her 
determination  and  wish  to  resist,  and  must 
have  resisted  to  the  utmost,  except  as  she  was 
overcome  by  fear  of  dangerous  consequences 
or  great  iwdily  harm.  *  •  •  Even  where 
the  prosecutrix  swears  that  defendant  forced 
her,  her  statement  is  not  conclusive  upDU  this 
Question."  "Actions;  speak  louder  than  words," 
is  an  old  Baying,  and  seems  to  have  been 
Illustrated  In  the  conduct  of  Pearl  Prltchett 
on  the  occasion  of  the  surrender  of  her  chasti- 
ty to  defendant,— inconsistent  with  her  state- 
ment that  she  was  forced  to  commit  the  act 
of  sexual  Intercourse.  Her  act  in  leaving  the 
schoolroom  and  golug  alone  to  the  spot  In  the 
woods  to  which  she  was  directed  by  defeodr 
ant  to  go  rather  signifies  cme  of  two  things,— 
either  that  she  did  so  solely  to  satiate  b^  own 
passions,  or  that  she  was  infiuoiced  to  go  for 
the  purpose  of  having  sexiial  intercourse  with 
defendant  after  her  passions  had  beea  aroused 
by  him  by  means  of  some  art,  deception,  or 
temptation  practiced  by  him  upon  her.  In 
Suther  v.  State,  118  Ala.  88,  21  South.  43. 
the  learned  Judge  In  the  court  below,  in  bit 
oral  Instructions  to  the  Jury,  said:  "The  afr 
ductlon  must  be  accomplished  by  means  ot 
temptation,  deception,  arts,  or  flattery.  •  •  • 
Deception  Is  the  act  of  deceirlng,— the  inten* 
tlonal  misleading  of  another  by  falsehood 
spoken  or  acted.  Temptation  Is  that  which 
temjpts  to  evil,— en  evil  enticement  or  alhiro. 
ment  Flattery  Is  an  effort  to  Influence  an- 
other by  the  use  of  false  or  excessive  praise,— 
Insincere  complimentary  language  or  conduct. 
Art  Is  the  skillful  and  systematic  arrangement 
or  adaptation  of  means  for  the  attainment  of 
some  desired  end.  The  word  'seduce,'  as  found 
In  the  statute.  Imports  not  only  Illicit  Inter- 
course, but  also  a  surrender  of  the  woman's 
chastity."  These  definitions  were  approved 
by  this  court  And  we  may  add  that  tempta- 
tion can  lye  by  conduct  or  act,--by  suggestions 
of  confidence  and  secrecy.  If  they  are  believ- 
ed by  the  unmarried  woman,  and  she  Is  In- 
duced thereby  to  surrender  her  chastity,  this 
would  be  seduction.  The  arts  of  the  seducer 
are  crafty  devices,  by  words  or  acta,  or  Iwth, 
which  Infiuence  the  female  to  yield  to  sexual 
Intercourse.  Of  course,  as  we  hare  said,  they 
need  not  be  concurrent  with  the  act  of  sexual 
intercourse.  It  Is  sufficient  if  the  Intercourse 
was  the  result  of  the  arti  or  deception  prac- 
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tteeO.  It  her  consent  to  engage  In  Uw  act  Is 

attributable  to  tbe  Inflnence  of  fhe  arts  or 
deception  practiced,  and  tbe  act  follows  as  the 
resolt  from  the  consent  thus  gained,  tbla 
vould  be  sedoctlon. 

Many  exc^ons  were  reBerred  to  portions 
of  the  g«ieral  charge  of  the  conrt  designated 
In  t2ie  record  by  the  letters  of  the  alphabet 
Many  of  these  are  wltboiit  merit,  while  others 
were  well  taken.  We  shall  only  notice  the  lat- 
ter. The  first  of  these,  designated  "dd,"  as- 
somed  that  any  word  <a  act  done  by  6et&id- 
ant  for  tbe  purpose  of  enticing  the  girl  to  the 
dobig  of  tbe  sexoal  act  amounted  to  a  temp- 
tation. Whether  they  did  or  did  not  was  a 
question  for  titie  Jury.  *'fr*  was  at  least  mis- 
leading. If  not  a  dear  misstatement  of  t2ie 
rule.  To  anthorlse  a  jury  to  accept  or  reject 
any  part  of  the  evidence  depends  upon  wheth- 
er they  believe  it  to  be  true  or  tmtrue,  and 
not  upon  whetber  they  may  believe  the  same 
to  be  Just  and  right  "gg"  and  *^''  was  a 
charge  upon  ^  effect  of  tbe  evidence,  and 
tberefwe  an  Invasion  of  the  province  of  the 
Jury,  "kk**  involved  a  suggestion  to  tbe  Jury, 
at  least,  that  the  Judge  thought  that  the  act 
of  the  defendant  in  f^reelng  to  work  the  ex- 
ample was  to  have  Pearl  alone  wlQi  him,  to 
dally  -wiOk  her  and  excite  in  her  evU  thoughts, 
if  it  did  not  go  to  the  extent  of  a  suggestion 
to  the  Jury  that  they  should  find  such  to  have 
been  the  tact  A  slmUar  fault  may  be  found 
of  "U"  and  "mm."  "qq"  was  misleading,  per- 
haps to  the  prejudice  of  defendant,  in  not 
making  mention  of  tbe  giri's  testimony,  which 
tod  some  tendencies,  If  bdleved  by  the  Jury, 
that  Were  favoralde  to  defendant  Written 
chaige  Na  12  requested  by  dtfendant  should 
have  been  gtv&n.  It  was  not  misleading  In 
tbe  use  of  ttie  word  **v6hmtarlly,"  In  view  of 
flie  tendency  of  some  of  the  evidience  that  the 
aexual  act  was  by  force.  Tbe  other  written 
charges  refused  to  defendant  were  correctly 
refused.  It  wIU  serve  no  good  inirpose  to  point 
out  the  vice  of  each  of  them.  These  are  ap- 
parent when  tbey  are  read  In  the  light  of  the 
evidence  and  tbe  principles  we  have  dedared, 
Nor  was  there  error  In  giving  the  written 
charges  requested  by  the  state. 

Reversed  and  remanded. 


FERGUSON  V.  STATE. 
(Supreme  Court  of  Alabama.   Juiie  28,  l&OZ.) 

HOinoIDB-CONSPIRACT— PROOF— DBOLARA* 
TIONS— INSTRUCTIONS. 

1.  Accused  waa  fodicted  aa  "Buck  Ferguson, 
alias  Buck  Fergerson."  His  appearance  bond 
had  the  signature  of  "W.  B.  Ferguson."  In 
the  order  setting  the  day  for  trial  thne  was  a 
recital  that  **WT  B.  Ferguson,  alias  Buck  Fer- 
guson," was  in  court  Held,  that  the  preser- 
vation of  one  of  the  names  by  which  defendant 
was  prosecuted  was  sufficient  to  at  least  prima 
facie  Identify  him  as  the  person  referred  to  as 
being  present. 

2.  Where  In  an  indictment  the  name  of  ac- 
cused is  given,  followed  by  "alias"  and  an- 
other name,  "alias"  stands  for  "alias  dictus," 
and  Indicates,  not  that  the  person  referred  to 


bears  both  names,  but  that  he  b  called  l^-  ooo 

or  the  other. 

3.  In  a  capital  case  It  la  not  required  that 
there  shall  be  an  interposition  of  a  plea  before 
the  special  Jurors  are  drawn. 

4.  Code,  I  4308,  provides  that  all  persons 
concerned  in  the  commission  of  a  fcJony. 
whether  directly  committing  the  act  or  aiding 
in  its  commission,  though  not  present,  are  prin- 
dpals.  On  a  prosecution  for  murder  it  was 
the  theory  of  the  state  that  the  fatal  shot,  fired 
by  a  son  of  tbe  accused  while  defendant  was 
two  yards  away,  was  in  furtherance  of  a  con- 
spiracy between  accused  and  his  son.  There 
was  evidence  of  animosity  between  the  par- 
ties, and  a  witness  testified  that  accused  had 
said  that  if  he  were  to  kill  deceased,  it  would 
be  no  more  than  Bbooting  a  dog;  tlut  *'we  are 
looking  for  him";  and  that  he  did  not  beHere 
that.  If  the  son  were  to  shoot  deceased,  auy 
attention  would  be  paid  to  it  There  was  evi- 
dence that  Just  before  the  killing  the  attention 
of  the  son  was  called  to  the  approach  of  de- 
ceased, and  he  went  with  a  gun  to  a  place  be- 
side the  road  which  deceased  was  traveling; 
that  defendant  armed  with  a  pistol,  left  in  the 
same  direction,  when  the  won  fired,  and  defend- 
ant proceeded  to  where  the  body  lay.  Held, 
that  the  Question  of  a  conspiracy  was  for  the 
jury. 

6.  Code,  S  430D,  provides  that  one  who,  know- 
ing another  has  committed  a  felony,  and  not 
being  the  parent,  etc.,  of  the  offender,  aids 
In  his  escape  or  concealment  Is  an  accessory 
after  the  fact.  Held,  that  where,  on  a  prosecu- 
tion for  mdrder,— the  killing  having  been  done 
by  a  son  of  defendant, — it  was  the  theory  of 
the  state  that  accused  and  the  slayer  had  con- 
spired to  commit  the  crime,  it  was  proper  to  ex- 
clude evidence  that,  after  the  killing,  accused 
had  visited  the  son  In  the  woods,  and  that  the 
son  had  visited  the  house  of  accused  after  darlc 

6.  On  a  prosecution  for  murder  (the  killing 
having  been  done  by  a  son  of  accused)  it  was 
the  state's  theory  that  accused  and  tbm  son 
had  conspired  to  do  the  killing.  Defendant 
sought  to  show  that  he  had  asked  a  parson  to 
talk  to  hfs  son  and  try  and  settle  the  difflcolty 
between  him  and  deceased,  and  that  he  had  vis- 
ited the  mother  of  deceased  after  the  kiliiog. 
Beld  properly  excluded;  not  being  part  of  the 
res  gest-B,  or  pai-t  of  anv  transaction  or  conver- 
sation brought  out  by  uie  state. 

7.  A  question  to  a  witness  aa  to  whether  de- 
fendant could  have  seen  the  deceased  as  he 
approached  along  a  road  to  where  he  was  shot 
was  propo'ly  excluded  as  calling  for  as  opin- 
ion. 

8.  It  was  proper  not  to  allow  defendant  to  be 
asked  whether  he  was  connected  with  the  kill- 
ing; the  gnestiou  calling  for  a  conclusion  of 
law  and  fact,  as  to  whether  his  acts  had  made 
him  a  conspirator. 

9.  It  was  proper  to  refuse  an  instruction  tliat, 
in  order  to  convict,  the  jury  must  find  a  con- 
spiracy to  kill,  since.  If  accused  was  a  party  to 
a  conspiracy  to  merely  shoot  and  maim  deceas- 
ed, wiUiout  killing  him,  and  the  death  followed 
as  the  direct  result  of  a  shooting  furthered  by 
his  BO  conspiring,  his  responsibility  extended 
to  the  consequences,  thongh  not  intended  by 
him,  and  rendered  him  liable  to  a  convictlatt  oC 
manslaughter  in  the  first  degree. 

Anneal  from  circuit  court  St  dalr  eotm^; 
John  Pelbam,  Judge. 

Bnrk  Ferguson  was  convicted  of  man- 
slaughter, and  he  appeals.  Beversed. 

The  defendant  requested  the  court  to  give 
to  the  Jury  the  following  written  charges, 
and  separately  excepted  to  the  court's  r^ne- 
al  to  give  each  of  them  as  asked:  "(1)  The 

1  a.  See  Criminal  Law,  toL  14,  Cent  Dig.  I  C17. 
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court  charges  tbe  jvrj  tbat,  before  they  can 
find  tbe  defendant  guilty,  they  must  find 
from  the  evidence,  and  that  beyond  all  rea- 
sonable donbt,  that  the  life  of  Will  Andrews 
was  taken  unlawfully  In  pursnance  of  a 
formed  design  between  the  defendant  and 
John  Ferguson;  and,  if  the  evidence  fails 
to  convince  your  minds  to  that  degree  of  sat- 
isfaction, then  yon  must  acquit  the  defend- 
ant ^  The  jury  must  find  from  all  the  evi- 
dence, and  that  beyond  all  reasonable  donbt. 
that  there  was  an  agreement  or  understand- 
ing to  bill  Will  Andrews  unlawfully,  before 
they  can  find  the  defendant  guilty.  (3)  The 
court  charges  the  jury  that  they  cannot  con- 
vict the  defendant  unless  all  the  evidence 
shows  beyond  all  reasonable  donbt  that  tbe 
defendant  either  conspired  with  John  Fergu- 
son to  unlawfully  take  the  life  of  Will  An- 
drews, or  that  be  was  aiding  or  abetting 
John  Ferguson  at  the  time  Will  Andrews  was 
killed,  and  they  cannot  consider  the  question 
of  the  killing  unless  they  In  such  way  con- 
nect the  defendant  with  the  crime;  and  the 
degree  of  guilt  as  to  John  cannot  be  consider- 
ed against  defendant  (4)  The  court  charges 
tbe  Jury  that  before  the  defendant  can  be 
convicted  the  state  must  establish  from  all  the 
evidence,  beyood  all  reasonable  donbt:  Fhrst, 
tlMt  there  was  an  agreement  between  the  de- 
fendant and  John  Ferguson  to  unlawfully  take 
the  llfu  of  Will  Andrews;  second,  that  the 
life  ot  Will  Andrews  was  taken  unlawfully 
in  paivoancQ  of  such  agreement;  and,  failing 
in  either,  you  must  acquit  the  defendant  (6) 
The  court  charges  the  jury  that  they  must 
find  from  all  tbe  evidence,  and  that  beyond 
all  reasonable  doubt  that  the  defendant  con- 
spired with  John  Ferguson  to  take  the  life  of 
Will  Andrews  unlawfully,  and  they  must  fur- 
ther 0nd  that  Will  Andrews  was  killed  by 
John  Ferguson  unlawfully  in  pursuance  of 
such  agreement  or  understanding;  and,  fail- 
ing to  so  find,  your  verdict  must  be,  'Not 
guilty.* " 

James  A.  Bmbry  and  M.  M.  Herring,  for 
appellant.  Chas.  O.  Brown,  Atty.  Qen.,  txx 
tbe  State. 

8EU.RPB,  J.  it  Is  questioned  whether  this 
record  contains  the  necessary  afflrmative 
showing  that  defendaut  was  in  court  when 
bis  trial  day  was  appointed.  He  was  Indict- 
ed as  "Back  Ferguson,  alias  Buck  Ferger- 
Bon."  His  appearance  bond  bears  tbe  slgna- 
ture  ot  "W.  B.  Ferguson."  In  the  order  set- 
ting the  day  for  trial  tiie  case  Is  styled  as 
"Tbe  State  r.  W.  B.  Ferguson,"  and  contains 
a  recital  to  effect  that  "the  defendant,  W.  B. 
Ferguson,  alias  Buck  Ferguson,"  was  then 
present  in  open  court  Skitire  accuracy  re- 
specting the  designation  of  defendant  would 
have  required  strict  conformation  in  this  rec- 
ord entry  to  the  Indictment,  instead  of  to 
the  Indictment  In  part  and  tiie  bond  in  part; 
but  the  preservation  therein  of  one  <tf  the 


names  by  which  the  defendant  was  prosecut- 
ed is  sufficient  to  at  least  prima  facte  identify 
him  as  the  person  referred  to  as  being  pres- 
ent The  word  "alias"  Is  used  In  the  indict- 
ment as  the  equivalent  of  "alias  dlctns,"  or 
"otherwise  called,"  and  indicates  not  that  the 
person  referred  to  bears  both  names  laid  un- 
der the  alias,  but  that  be  Is  called  by  one  or 
the  other  of  those  names.  Evans  v.  State,  62 
Ala.  6. 

In  State  t,  Hughes,  1  Ala.  OSS,  cited  for 
defendant,  It  was  considered  that  In  a  cap- 
ital case,  pleas  should  be  entered  so  as  to 
form  an  Issue  before  the  jury  was  sworn 
to  try  and  to  render  a  verdict  upon  the  Is- 
sue Joined.  That  this  was  done  Id  the  pres- 
ent case  the  record  discloses  plainly.  The' 
law  did  not  require  an  arraignment  or  the 
Intei-posltlon  of  a  plea  before  tbe  special  Ju- 
rors were  drawn. 

Under  our  statute  (Code,  I  4306),  which 
abolishes  the  common-law  distinction  between 
accessories  before  the  fact  and  punishes  and 
makes  guilty  as  principals  "all  persons  con- 
cerned In  tbe  commission  of  a  felony  whether 
they  directly  commit  the  act  constituting  the 
offense  or  aid  or  abet  in  Its  commission, 
though  not  present,"  the  guilt  of  an  accused 
of  a  felony  may  be  established  by  proof  that 
he  contributed  to  the  crloilnal  result  by 
words  or  acts  Intended  to  and  calculated  to 
Incite  or  encourage  Its  accomplishment 
whether  be  was  present  at  Its  consummation 
or  not.  State  v.  Tally,  102  Ala.  2S.  IS  South. 
722;  Balford  v.  State,  59  Ala.  106;  Hughes  v. 
Same,  75  Ala.  81;  Brunson  v.  Same,  124  Ala. 
87,  27  South.  410;  Griffith  v.  Same,  90  Ala. 
583,  8  Soutb.  812.  It  Is  not  essential  to  the 
Incrimination  of  one  so  participating  In  a 
criminal  act  that  It  be  done  In  respect  at 
time,  place,  or  mode,  according  to  any  prear- 
ranged or  Instigated  plan.  Griffith's  Case, 
supra. 

.  Tbe  shot  which  produced  the  homicide  in 
question  was  fired  by  defendant's  son,  John 
Ferguson,  while  the  defendant  was  from 
about  130  to  200  yards  away^;  and  the  theory 
of  the  prosecution  was  that  tbe  firing  was  In 
execution  of  a  conspiracy  between  htm  and 
tbe  son,  or  that  he  was  an  alder  or  abettor  in 
the  crime.  There  was  evidence  tending  to 
prove  animosity  as  between  the  deceased.  An- 
drews, and  his  father  and  brother,  on  the  me 
part,  and  defendant  and  his  son  on  the  other 
part  A  witness  testified  that  about  a  we^ 
before  the  klllinc,  defendant  said  to  blm:  "I 
am  under  bond  as  postmaster,  and  do  not  In- 
tend to  be  run  out  of  the  office.  It  we  were 
to  kill  the  Andrewses,  It  would  not  amount 
to  anytidng  more  than  tbe  shooting  of  a  dog; 
that  the  grand  jury  would  pay  no  attention 
to  It"  This  witness  further  testified  that  on 
tbe  same  occasion  defendant  asked  If  be  baft 
seen  the  deceased,  and  said:  "We  are  look- 
ing for  blm  down  here,  and  want  to  be  ready 
for  him  when  be  comes."  From  another  wit- 
ness there  was  testimony  to  tbe  eflFect  thatr 
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about  four  days  before  the  kllUng,  defendant 
aald  to  blxn  that  be  "did  not  beUeve.  U  John 
were  to  shoot  one  of  the  Andrewaea  down, 
any  more  attaitlon  would  be  paid  to  It  than 
the  shooting  of  a  dog;  that  tlie  law  would 
pay  no  attention  to  it;  and  that.  U  he  did 
get  Into  it  and  kill  one  of  them,  he  [defend- 
ant had  800  acres  ot  land  to  spend  getting 
him  oat  of  it"  There  was  evidence  tending 
to  show  farther  tlut  Just  before  he  was  kill- 
«d  the  deceased  passed  along  a  road  bj  de- 
fendant's store;  that  some  one  called  John 
Ferguson's  attention  to  hU  approach,  wb«e- 
npou  John  left  the  stwe  with  a  gun,  and 
went  to  defendant's  stable  lot,  which  was  bj 
the  road  the  deceased  was  traveling,  and  be- 
tween one  and  two  hundred  yards  from  the 
store;  that,  after  the  deceased  passed  the 
store,  defendant  closed  the  store,  and,  armed 
with  a  pistol,  followed  in  the  same  dlrectlm, 
and  had  gone  about  40  or  60  yards  when 
■John,  firing  from  the  stable  lot,  killed  the 
deceased.  When  this  was  done,  by  reason  of 
an  elevation  in  the  road,  John  and  the  de- 
ceased were  not  In  view  of  defendant,  but  be 
proceeded  In  the  direction  of  the  firing  to 
near  the  place  where  the  deceased  lay  dead. 
There  was  other  evidence,  and  some  of  it 
was  in  conflict  with  part  of  what  we  have 
stated;  but  the  foregoing  Is  sufficient  to  indi- 
cate that  the  question  of  whether  defendant 
effectively  conspired  with,  counseled,  or  en- 
couraged the  slayer  to  the  commission  of  the 
crime  belonged  exclusively  with  the  jury.  A 
conspiracy  may  be  established  by  evidence 
wholly  circumstantial,  and  without  proof  of 
an  express  agreement  between  the  conspira- 
tors. Tanner  v.  State,  92  Ala.  1,  9  South. 
«13;  3  Ureenl.  Ev.  §  03. 

But  the  accomplishment  of  the  object  of  a 
conspiracy  necessarily  ends  the  conspiracy  It- 
self, so  far  as  It  Involves  that  accomplish- 
ment. Subsequent  happenings  are  not  evl- 
■dential  of  a  past  conspiracy  unless  they  are 
such  as,  under  all  the  circumstances,  may 
afford  ground  for  inference  that  such  conspir- 
acy had  existed.  We  think  the  trial  court 
should  have  sustained  the  objections  to  the 
several  parts  of  the  testimony  which  collect- 
ively were  to  the  effect  that  after  the  shoot- 
ing, and  on  the  same  afternoon,  defendant 
left  by  the  back  way  the  store  to  wblch  he 
and  John  had  separately  returned,  and  went 
towards  the  woods  to  which  John  had  pre- 
ceded him.  and  saw  John  between  sundjwn 
and  dark,  and  returned  late  In  the  afternoon 
to  the  store,  and  that  about  three  weeks  aft- 
erwards John  came  to  tlae  defendant's  house 
after  dark,  spent  the  night  there,  and  left 
before  daylight  The  same  natural  Impulse 
which  tlie  statute  recognizes  In  exempting 
parents  of  an  offender  from  punishnient  for 
aiding  In  his  escape  (Code.  {  4309)  serve  to 
account  for  defendant's  association  with  his 
son  after  the  killiug,  clandestine  though  It 
muy  have  been,  and  Intended  to  accomplish 
tlie  son's  concealment  or  escape.  Xcitlier  in 
llseif,  nor  In  connection  with  any  evidence 


in  this  record,  can  sncb  testimony  be  consid- 
ered as  afFwding  any  Just  inference  ttaat  de- 
fendant was  criminally  connected  witli  the 
homicide.  Hie  OTors  of  Its  admlssloii  were 
probably  prejudicial  to  d^endant  and  must 
work  a  reversal  of  the  Judgment 

A  defendant  Is  not  entitled  to  exculpate 
himself  by  bringing  evidence  of  his  own  acts 
and  declarations,  when  not  a  part  of  the  res 
gestie,  or  of  some  transaction  or  conversa- 
tion partially  developed  by  ttie  state.  Rob- 
erta V.  State,  68  Ala.  616;  BUlingslea  t. 
Same,  Id.  486;  Stewart  v.  Same.  63  Ala.  199. 
This  principle  applies  to  the  Inquiries  pro- 
posed by  defendant  as  to  whether  shortly  be- 
fore the  killing  he  requested  Phillips  '*to  talk 
to  his  son  and  the  Andrewses.  and  to  get  them 
to  drop  the  trouble  between  them,"  and  of 
whether  on  the  night  after  tiie  killing  dfr- 
j  fendant  visited  the  bnne  of  the  mother  of 
the  deceased. 

The  inquiry  of  PhflUps.  'if.  In  bis  Judg- 
ment, the  defendant  could  have  seen  Will 
Andrews  or  any  one  else  coming  along  the 
road  before  he  reached  the  store,  as  it  led 
by  the  defendant's  store,  from  the  potitlon 
occupied  by  the  defendant  at  the  time,"  call- 
ed merely  for  the  expression  of  opinion  by 
the  witness,  and  was  therefore  objectionable; 

Whether  the  father  of  the  deceased  was 
Bolwr  on  an  occasion  of  a  qnarrd  between 
bim  and  def«idant  some  days  before  tbe 
shooting,  and  whether  Immediately  after  tbe 
shooting  one  of  the  Andrew*  bc^  came  witb 
a  gun  from  towards  defendants  store,  were 
Irrdevsnt  inqidrles,  calling  fbr  no  part  of  the 
res  gestie. 

The  question  addressed  to  defendant  hy  fafs 
counsel,  "Were  yon  or  not  in  any  way  know- 
ing to  the  purpose  of  John  to  kill  Will  An- 
drews before  he  had  kllled  talm,  or  were  yon 
in  any  way  connected  with  the  kllllngr*  em- 
bodied an  In^ffoper  invitation  to  tbe  defend- 
ant to  state  a  conduction  luvolvli^  boOi  law 
and  fact,  viz.,  whether  what  he  did  was  suffi- 
cient to  fix  his  status  as  a  conspirator,  and 
so  connect  bim  vritb  the  killing. 

The  charges  refused  to  defendant  each  as- 
sumed that  proaf  of  an  agreement  under- 
standing, or  design  to  actually  kill  the  de- 
ceased was  necessary  to  connect  the  defend- 
ant with  the  crime  as  a  conspirator,  where- 
as, If  he  was  a  party  to  a  conspiracy  to  ihere- 
ly  shoot  and  malm  the  deceased,  without  kill- 
ing him,  aud  the  death  followed  as  the  direct 
proximate,  and  natural  result  of  a  shrotlng 
furthered  by  bis  so  conspiring,  his  respousi- 
blllty  extended  to  the  consequences,  though 
not  Intended  by  him,  and  reudaed  him  liable 
to  a  conviction  such  as  was  had.— of  mau- 
Blaughter  In  the  first  degree, — If  not  for  a 
lilgh^  offense.  Evans  v.  State.  100  Ala.  11. 
10  South.  535;  Tanner  v.  Same,  92  Ala.  1,  0 
South.  613;  Turner  v.  Same,  07  Ala.  S7.  12 
South.  54;  aiartln  v.  Same,  80  Ala.  115,  8 
South.  23,  IS  Am.  St  Rep.  01. 

Reversed  and  remanded. 
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METCAIiF  at  aL  T.  ABNOLD  et  aL 

<Sapreme  Gonrt  of  Alabama.   Juue  28,  1902.) 

CRBDITORS'  BILL— PLEADING— FRAUDULENT 
C0MVBTANCB--«TATUTB9— BIGHTS 
OP  CaSDITOBS.  . 

1.  A  bill  by  judgment  creditors  alleged  that 
■defendants,  who  bad  been  partners,  hod  formed 
a  coriMratioD  to  which  they  had  conveyed  the 
firm  property,  parceling  oot  all  the  stock  to 
tbemaelves  aod  wives,  to  pot  the  property  be- 
yond the  reach  of  creditors,  and  prayed  that 
complninantfl  be  allowed  to  sabject  the  prop- 
erty to  their  claims.  An  amended  bill  alleged 
tliat  since  it  was  fint  filed  the  property  had 
been  disposed  ot,  and  was  not  obtainable;  that 
the  partners,  before  the  formation  of  the  cor- 
poration, and  as  a  part  of  the  scheme,  di- 
vided the  propertyt  atui  each  gave  a  part  to  his 
wife,  to  whom  he  was  indebted;  and  that  for 
anch  property  the  stock  was  issued;  and  it  was 
prayed  that  defendants  be  reouired  to  account 
tot  the  property.  Held,  that  there  was  no  de- 
parture from  the  bill  as  originaliy  filed. 

2.  Code,  S  818,  provides  that  a  creditor  with- 
-OQt  a  Hen  may  file  a  bill  in  chancery  to  subject 
to  his  debt  property  fraudulently  transferred. 
MM,  that  «  bill  by  a  creditor  to  compel  fraudu- 
lent transferrors  and  their  transferees  tft  ac- 
count need  not  allege  the  grantors'  iuaolrency. 

S.  Where  partners  diBsolve,  and  convey  part 
'Of  the  firm  property  to  their  wives,  and  all  the 
Ijixopertr  la  turned  over  to  a  corpcnration  for 
stock  lasoed  to  the  partners  and  their  wives, 
such  conduct  shows  an  intent  to  defraud  credit- 
ors. 

4.  Where  partners  who  are  indebted  dissolve, 
and  each  gives  his  share  of  the  assets  to  tiis 
wife,  to  whom  he  is  indebted,  and  a  corpora- 
tion Is  formed,  to  which  atl  the  property  is 
turned  over,— «tock  being  issued  therefor  to 
the  partners  and  their  wives,— a  creditor  cannot 
liold  the  wives  liable  to  account  for  the  prop- 
«rty  transferred  to  them. 

Appeal  from  chancery  court,  Montgomery 
4)oanty;  W.  L.  Parks,  Ghancdlor. 

Suit  by  Francis  B.  Arnold  and  others  against 
CL  B.  MetcaU  and  others.  From  a  decree  for 
«Mnplalnaots,  defendants  appeaL  Oerased. 

After  the  remandment  of  the  cause  on  the 
former  anwal,  the  bin  wM  amended.  The 
abBtance  of  tlie  amendment,  so  for  as  neces- 
mry  to  an  onderBtaDdhv  of  tbe  decision  on 
tbe  pteaent  appeal,  la  rafHcleDtly  atated  to  the 
opinion.  The  pnyer  (tf  tbe  bill  waa  also 
amended  by  praying  that  tbe  respondcntB  be 
required  to  account  to  1^  comidalnantB  for 
«o  miudi  of  -ttie  gooda  and  merdiandlse  as  was 
used  tat  buying  tbe  stodc  Issued  to  the  re- 
^poDdenta,  req>ectlTdy,  and  that  A,  P.  Met- 
calf  and  If.  U.  Weatherly  be  required  to  pay 
-to  the  eomplalnanta  so  much  of  the  TSlue  of 
-Ok  goods,  wares,  and  merchandise  issued  in 
pejhig  for  tbe  atock  ksued  to  ttaem  as  may 
be  neoeasaiy  to  pay  tbe  amount  ascertained 
to  be  due  the  comidataiantB,  and  the  coets  of 
tiila  proceeding.  There  was  a  motion  made 
to  strike  tbe  amendment  firom  the  file  on  tbe 
ftround  that  It  iru  a  departure  from  tbe  orig- 
inal cause  (a  action  as  atated  In  tbe  original 
bill,  and  tliat  Ibe  relief  prayed  for  In  said 
am^ment  ms  Inconsistent  with  the  prayer 
lor  relief  in  tbe  original  bill.   There  was  also 
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a  demnrrer  Interpooed  to  tiie  original  bm,  baa- 
ed upon  the  same  grounds.  On  tba  submla- 
stem  of  the  cause  on  the  motUm  to  atrlke  and 
the  demurrera.  a  decree  waa  reDdei-ed  overrul< 
lag  them.  The  other  facts  of  the  caae  necea- 
sary  to  an  understanding  of  the  declslcm  <ax 
the  present  appeal  are  auftlclently  stated  In 
the  oplulcm.  Tbe  final  decree  In  Ibe  cause 
was  as  follows:  "That  eomplalnanta  are  enti- 
tled to  the  relief  prayed  for  to  tbeb:  aald  bill 
of  complaint,  and  that  the  aale  <tf  the  etock  of 
goods  belonging  to  the  firm  of  H.  B.  Metcalf 
by  and  between  the  partners  thereof,  as  well 
as  the  aale  of  the  goods  by  the  aald  partnors 
to  Mra.  aietcaU  and  Mrs.  Weatherly,  and  the 
formation  of  said  corporation  of  Metcalf  Drug 
Company,  are  fraudulent  and  void,  so  far  as 
the  righto  of  complatoanta  and  the  other  cand- 
ftors  of  said  flcm  of  H.  B.  Metcalf  are  con- 
cerned, and  that  complatoanto  bave  a  lien  on 
said  stock  of  goods  originally  owned  by  said 
partnership  of  H.  B.  Metcalf,  set -forth  and 
particularly  mentioned  to  the  bllL  It  la  fur- 
ther ordered  ttutt  the  register  of  this  court, 
as  soon  aa  may  be  conventent  to  blm,  hcdd  a 
reference,  aacertato  and  report  to  tbla  court: 
(1)  What  amount  of  goods  and  effecto  were 
received  by  Anna  P.  Metcalf  and  M.  M. 
Weatherly  originally  belonging  to  the  firm  of 
H.  B.  Metcalf,  togetber  with  the  totereat  from 
the  date  of  receipt  of  same.  (2)  Tbe  number 
of  Judgment  creditors,  togetber  with  the 
amount  of  their  Judgmeuts,  with  totereat  It 
is  further  ordered  that  each  creditor  file  with 
the  register  his  claim  against  H.  B.  Metcalf, 
including  tbe  items  composing  the  same,  with 
interest,  wltbto  sixty  days  from  tbe  rradltion 
of  this  decree."  Ttie  respondento  appeal,  and 
assign  as  error  tbe  de<Tee  overruling  the  mo- 
tion to  dismiss  and  the  demunera,  and  tbe 
rendition  at  the  final  decree* 

Marks  &  Sayre  and  Jno.  G.  Wtoter,  for  ap- 
pellants.  Watts,  Troy  &  Caff^,  for  a^elleea. 

8HABPB,  J.  On  a  former  appeal  the  bill 
as  originally  filed  to  this  case  was  upheld  as 
against  a  demurrer,  and  was  defined  to  be  "a 
bill  by  a  Judgment  creditor,  seektog  the  aid 
of  a  court  of  equity  to  remove  obstacles  and 
hlodraucee  to  the  enforcement  of  their  Judg- 
meute  which  the  Judgment  debtors  have  fraud- 
ulently toterposed."  See  Metcalf  t.  Arnold, 
110  Ala.  180,  20  South.  301,  55  Am.  St  Rep. 
24.  As  the  bill  then  stood,  its  equity  rested 
on  grounds  for  raising  a  conatructlve  trust  to 
property  of  a  mercantile  partnership  upon  an 
alleged  fraudulent  disposition  of  it  to  a  newly 
formed  corporation  to  payment  for  shares  of 
Its  capital  stock  Issued  in  part  to  the  defend- 
antB  who  bad  composed  the  firm,  and  to  part 
to  their  respective  wives.  Stoce  the  remand- 
ment,  and  by  way  of  ameodment,  tbe  bill  Is 
made  to  allege,  in  substance,  that  stoce  It  was 
first  filed  tbe  property  has  been  disposed  of, 
and  is  not  obtainable;  that  H.  B.  Metcalf  and 
P.  G.  Weatherly,  who  composed  the  firm,  "be- 
fore the  formation  of  said  corporation,  but  aa 
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part  of  the  scheme  to  defraad  complainants, 
and  on  or  about  the  same  day,  and  with  a 
view  to  the  formation  of  the  said  corporation, 
dlssolTed  the  said  partnerBhlp  of  H.  B.  Met- 
calf,  and  divided  the  property  of  said  partner- 
ship betireen  themaelTea;  that  immediately 
after  the  said  dissolution  of  the  partnership 
and  division  of  said  partnership  property,  and 
upon  the  same  day.  the  said  H.  B.  Metcalf, 
being  indebted  to  his  wife,  A.  P.  Metcalf, 
transferred  to  her  a  part  of  the  property  of 
the  partnership  which  he  had  received  In  the 
division  of  the  partnership  property,  and  at 
the  same  time  the  said  F.  G.  Weatherly,  being 
Indebted  to  hfs  wife  M.  M.  Weatherly,  trans- 
ferred to  her  a  part  of  the  property  which  he, 
the  said  F.  G.  Weatherly,  received  in  the  divi- 
sion of  the  partnership  assets;  that,  Immedi- 
ately after  Ijhe  transfer  of  tbe  said  property 
to  the  said  M.  M.  Weatherly  and  the  said  A. 
P.  Metcalf,  the  said  H.  B.  Metcalf,  F.  G. 
Weatherly,  A.  P.  Metcalf,  and  M.  M.  Weather- 
ly formed  the  said  corporation,  and  paid  for 
tbe  stock  issued  to  each  of  them  respectively 
by  the  property  of  the  said  partnership,  which 
was  at  that  time  held  by  each  of  them  re- 
spectively, and  the  said  corporation  thus  be- 
came the  holder  of  all  tbe  property  of  the  said 
partnership";  and  it  Is  further  alleged  "that 
tbe  said  transfer  of  property  and  formation 
of  said  corporation  were  parts  of  tbe  scheme 
formed  by  the  said  H.  B.  Metcalf  and  F.  G. 
Weatherly  to  hinder,  delay,  and  defraud  the 
complalnanta  and  other  creditors  of  the  said 
partnership.''  From  these  averments,  In  con- 
nection witb  the  amended  prayer,  It  Is  appar- 
ent tiiat  tbe  amendments  look  to  abandoning 
the  pmnait  of  the  spedfle  property,— the  same 
having  been  disposed  of  since  the  bHl  was 
filed.— and  to  holding  tbe  several  transferees 
to  accoont  as  trostees  for  Its  value.  They  are 
not  objectionable  as  .being  Inconsistent  with, 
or  as  departing  from  Qa  bill  as  orlglnaUy  filed, 
or  as  making  a  new  case,  fbr,  according  to  the 
allegations  In  the  amended  bill,  the  several 
transfers  are  each  part  of  a  single  fraudulent 
■etaeme,— the  same  that  was  first  attacked  aa 
having  been  formed  by  H.  B.  Metcalf  and  F. 
O.  Weatherly;  and  from  the  property  first 
fomdng  the  subject-matter  tbe  change  In  sub* 
Ject-matter  la  only  to  that  which  of  necessity 
stands  In  place  of  that  property,  vis.,  mponsl- 
blllty  of  the  constructive  trustees  for  Its  value. 
A  fraudulent  grantee  who  wrongfully  places 
tlie  property  beyond  the  reach  of  his  transfer^ 
ror's  creditors  may  be  held  liable  for  Its  pro- 
ceeds or  its  value.  Weingarten  v.  Marcus,  121 
Ala.  187.  26  South.  S52;  Shoe  Co.  v.  Torrey, 
121  Ala.  89,  2S  South.  763;  Dickinson  Bank, 
98  Ala.  546^  U  South.  550. 

Kor  Is  It  a  valid  objection  to  the  bill  that 
It  does  not  all^  tbe  partnership  was  Insol- 
vent. The  debtors  are  charged  with  actual, 
as  distinguished  from  constructive,  fraud. 
A  solvent  debtor  may,  by  conveying  his  prop- 
erty with  Intent  to  defraud  creditors,  be 
guilty  of  a  fraud  which,  under  section  818  of 
the  Code,  will  authorize  them  to  pursue  the 


property  or  Its  proceeds,  regardless  of  whetb* 
er  he  has  other  property  subject  to  d«bt. 
O'NeU  V.  Brewing  Co.,  101  Ala.  383,  13  South. 
S76;  Smith  v.  Ck>lllns,  M  Ala.  394,  10  Sjuth. 
334;  Carter  v.  Coleman.  82  Ala.  177,  2  South. 
354;  Lehman  v.  Meyer,  67  Ala.  396.  And 
when  done  with  such  intent  the  transfer  by 
one  partner  to  another  of  bis  Interest  in  tbe 
firm  property  will  place  the  transferee  in  the 
attitude  of  a  fraudulrat  grantee.  Weingai^ 
ten  V.  Marcus,  supra.  The  demurrers  to  the 
bill  as  last  amended  and  the  motion  to  strike 
the  amendmrats  were  prc^rly  overruled. 
But  for  reasons  not  clearly  Indicated  by  their 
demurrers,  the  bill  is  not  sufficient  to  warrant 
relief  against  Mrs.  Metcalf  and  Mrs.  Weath- 
erly. First  it  was  adapted  to  enjoin  them,, 
as  stockholders  and  directors  of  the  corpora- 
tion, from  disposing  of  the  property,  bat  that 
is  not  now  a  feature  of  the  case.  With  the 
alleged  fraud  of  the  debtors  In  transferring 
to  tbem  In  payment  of  Indebtedneas  to  them 
It  falls  to  connect  Mrs.  Metcalf  and  Mrs. 
W&therly  by  any  averment  whetha"  of  fact 
or  conclusion.  TheUr  debts  are  not  impugn- 
ed as  laddng  bona  fides  or  as  Inadequate  to 
form  the  constderatlcm  for  the  goods  rec^ 
ed  by  them;  and  tt  Is  not  alleged  that  those 
defendants  had  notice,  actual  or  constnuAlve, 
of  tbe  alleged  fraudulent  scheme  of  th^ 
transferrora.  Simple-contract  creditors,  such 
as  complainants  were  at  Uiat  time,  bave  no 
ll«i  on  Dxoptxtj  at  a  debtor  pardmstaip. 
There  are  casea  In  wblcb  In  equity  they  may 
be  availed  of  the  lieu  wblch,  wben  not  re- 
leased, ezlstB  In  favor  of  each  partner  for 
the  purpose  of  having  the  iwoperty  apiflled 
to  the  partnership  dtibtL  But  this  cannot  ba 
where  the  partner  has  relinquished  the  lien. 
Tbe  alleged  ^an  itf  these  partners  for  ttaa 
division  and  dlapoaltlfm  ox  tiie  firm  property 
amounted  to  a  discbarge  of  the  Uen  tli^ 
each  tutd,  for  that  disposition  wu  wholly 
Inconsistent  with  tbe  retentkm  of  the  lien. 
Consequently  the  complainants  cannot  recor- 
er  on  any  equity  of  the  partners.  Goldsmith 
V.  Elchold,  04  Ala.  116,  10  South.  80.  83  Am. 
St  Bep.  87;  Howe  v.  Lawrence,  8  Onsh.  QB3. 
67  Am.  Dec.  68. 

As  against  the  i^indpal  debtors  the  ease  Is 
made  out  both  by  the  bin  and  the  evidence. 
By  decisions  of  this  court  the  use  of  an  tai- 
sulvent  firm's  property  in  paym«it  of  Indi- 
vidual debto  of  the  partners  has  been  held 
fraudulent  per  se.  Goetter  v.  Norman,  107 
Ala.  685,  19  South.  60;  Prltchett  v.  PoUock. 
82  Ala.  168.  2  SouOi.  786.  The  effect  on 
creditors  Is  the  same,  and  tbe  law  la  the 
same^  when  the  firm  la  made  Insolvent  by 
such  use  of  Its  propnty.  But  apart  from 
that  doctrine  an  Intent  on  the  part  of  these 
debtmrs  to  hinder  and  delay.  If  not  to  other- 
wise defraudf  creditors.  Is  convincingly  evi- 
denced by  the  course  Ibey  took  In  diverting 
from  the  partnership  all  tts  property  while 
making  provision  for  Ita  debts,  whereby,  be- 
sides paying  their  Individual  debts,  they  se- 
cured to  themsdves  a  substantial  interest  In 
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the  corporation  formed  In  courammatlon  of 
their  Kbeme. 

The  decree  appealed  from  will  be  rereraed 
on  the  aarignmenta  ot  error  made  by  Mrs. 
Metealf  and  lire.  Weather^,  and  a  decree 
will  be  hen  rendered  dlamlaeing  the  bill  as 
to  tlian,  and  ordering  a  reference  to  the  reg- 
let«  for  ttie  aacertalnment  of  the  Talne  of 
that  part  of  the  partnosblp  property  rectfred 
by  H.  B.  Hetcalf  and  F.  G.  Weatherly»  re- 
spectlTely,  and  tlu  amounts  dne  from  thwn 
to  each  of  the  complaining  fxedltwa,  Indnd- 
Ing  those  who  have  been  or  may  hereafter 
be  admitted  as  parties  under  the  blU.  After 
the  encntkm  ta  the  reference  the  chancery 
court  will  decree  appropriate  relief  by  hxAA- 
lug  defendanu  H.  B.  Metcalf  and  F.  Q. 
Weatiiorly  each  liable  as  trustees  for  those 
credltwB  In  proportion  to  the  amount  of  their 
reapectlve  datans,  and  to  the  eztoit  of  the 
▼alue  of  that  part  of  the  partnership  prop* 
erty  received  by  those  defendants  respectlTe- 
^  In  the  dlTlslim  had  of  that  property.  The 
last-named  defendants  will  take  nothing  by 
tbelr  aaslgnmentB  of  enor,  but  wUl  pay  half 
the  costs  of  the  a^Kal,  and  the  remaining 
half  of  said  costs  will  be  paid  1^  appellees. 
The  costs  In  the  chancery  court,  other  than 
those  accruing  on  the  appeal,  will  abide  the 
decree  to  be  hereafter  rendered  In  that  court 


MABX  T.  MII<LBB. 

<8npreme  Court  of  Alabama.  June  28,  1902.) 

MASTER  AND  SKLTANT^DISCHAROB— PUEAD- 
INQ-^VBRHBNT8-DAMAOBS. 

1.  Where  a  Berraat,  in  an  action  for  a  breach 
of  the  contract  of  hiring,  connta  on  the  breach 
alone,  not  attempting  to  recover  on  the  con. 
tract  as  auch,  an  averment  of  readiness  and 
willingness  to  perform  is  not  necessary. 

2.  In  an  action  by  a  servant  for  breach  of  the 
contract  of  hiring,  it  is  not  neceesary  that  the 
complaiut  should  allege  that  plaintiff  used  rea- 
sonable  diligence  to  obtain  the  same  or  similar 
employment;  the  question  as  to  whether  plain- 
tifr  eoald  have  obtained  such  employment  being 
a  matter  of  defense. 

8.  In  an  action  by  a  servant  against  the  mas- 
ter for  damages  for  breach  of  a  contract  of 
hiring,— plaintiff  counting  on  the  breach  alone, 
and  not  attempting  to  recover  on  the  contract, 
— a  jtaragraph  of  the  complaint  alleged  that  It 
was  Impoaafble  to  secure  employment  for  the 
remainder  of  the  term.  Beld  not  error  to  refuse 
to  strike  the  paragraph,  as  It  was  mere  anr- 
plnsage. 

4.  The  denial  of  a  motion  to  strike  a  para- 

zraph  of  a  complaint  which  is  mere  aurplasage 
»  not  reviewable. 

5.  Where  a  paragraph  of  a  complaint  is  con- 
ceived to  be  materia],  but  defective  in  state- 
ment, it  cannot  be  taken  advantage  of  by  mo- 
tion to  strike,  but  only  by  an  objection  to  evi- 
dence offered  ander  it,  or  by  a  charge. 

6.  Where  defendant  employs  plaintiff  to  take 
charge  of  defendant's  ''dressmaking  depart- 
ment, as  manager  and  dresamaker,"  plaindff  ia 
not  required  her  contract  to  do  work  of  a 
aeamatreas. 

7.  Where  a  servant  whose  dntiea  require  her 
to  act  as  manager  of  the  master's  dressmaking 

basinesB,  and  not  to  work  as  a  seamstress,  la 

T  T.  Bm  Blarter  and  SMraat.  vol.  14,  Cent.  Dig.  f| 
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discharged  for  refusal  to  do  the  work  of  -  a 
seamstress,  there  is  a  breach  of  the  contract 
by  the  master. 

8.  in  an  action  by  a  sorvant  for  wrongful 
discharge,  plaintiff  being  entitled  to  a  general 
charge,  exclusion  of  evidence  which  did  not 
produce  any  conflict  in  the  evidence  was  harm* 
less. 

Appeal  from  city  court  of  Birmingham; 
Chas.  A.  Senn.  Judge. 

Action  by  Martha  E.  Miller  against  Ferd. 
Marx.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

The  complaint  contained  but  one  count 
which  was  as  follows:  "The  plalntUT,  Martha 
£.  MUlo:,  claims  of  the  defendant;  Ferd. 
Marx,  V46(^  with  Interest  ttiereon,  as  dam* 
ages  for  the  lareatA  of  an  agreemmt  entered 
into  by  the  defendant  on  the  18th  day  <k  June, 
1900,  In  substenoe  as  follows:  Z>ef^ndant  em- 
ployed plaintiff  at  a  salary  of  91,800  per  year, 
to  be  paid  we^ly  or  monthly,  at  ^mtUTs 
election,  to  take  durge  of  the  dressmaking 
department  of  the  said  defendant  In  his  said 
business  fn  Birmingham,  Ala.,  during  the  peri- 
od beginning  September  1,  1900,  and  end- 
ing Eteptember  1,  1901;  end  plalntUT  aTors 
that  athe  entered  In  the  performance  of  her 
said  contract  on.  to  wit  the  lat  day  of  Sqh 
tember,  1900.  and  continued  to  perfwm  her 
services  as  said  manager  faithfully  and 
dently,  though  often  Interfered  with  by  de- 
fendant or  his  employes,  until,  to  wit  the  8d 
day  of  June,  1900,  when,  though  plaintiff  was 
ready,  able,  wUling,  and  offered  to  perform 
and  continue  her  said  senrlce^  she  was  pre-, 
vented  by  the  wrongful  acts  of  defendant 
from  performing  her  contract  with  the  defend- 
ant, and,  without  tax^t  on  her  part  was  dis- 
charged by  defendant  from  her  further  serv- 
ice for  the  defendant  and  her  workroom  cloa- 
ed,  and  most  of  the  employes  therein  dischar- 
ged, and  she  was  directed  that  her  services 
were  not  furtha  needed,  and  that  her  contract 
with  the  defendant  was  ended,  though  there 
was  yet  three  months  of  the  time  for  which 
said  contract  was  to  continue,  to  wit  June, 
July,  and  August  1^1.  that  she  has  beea  pre- 
vented from  oecntlng  by  the  said  wrongful 
acts  of  defendant  In  discharging  her.  And 
plaintiff  avers  that  at  this  season  of  the  year 
It  la  difficult  If  not  impossible,  to  obtain  any 
like  services  for  the  unexpired  term  of  ha 
contract  to  wit,  June,  July,  and  August  of 
1001,  and  she  will  thereby,  on  account  of  said 
wrongful  discbarge  and  breadb  of  said  con- 
tract by  said  defendant  Marx,  be  damaged  to 
the  amount  of  four  hundred  and  fifty  and 
uo/]ee  dollsrs,'  and  Interest  thereon;  hence 
this  suit"  The  defendant  demurred  to  this 
complaint  upon  the  following  grounds;  "(1) 
Because  It  Is  shown  in  and  by  the  terms  of 
the  contract  sued  upon  that  the  wages  claimed 
are  not  dne.  (2)  Because  It  Is  shown  by  the 
averments  of  the  complaint  that  the  suit  Is 
prematurely  brought.  (3)  Because  It  la  not 
avored  in  said  complaint  that  plaintiff  has 
been  unaUe  to  obtain  like  employment  for  the 
unexpired  term  of  her  contract  (4  Because 
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Jt  Is  not  sbovD  by  said  complaint  that  platai- 
ttff  has  held  herself  In  readiness  to  perform 
ber  contract  <5)  Because  tbe  plaintiff  has  fail- 
ed to  aver  In  her  complaint  readiness  and  will- 
ingness on  her  part  to  perform  ha:  contract 
tbrougbont  the  time  she  undertook  to  serT&" 
These  demurrers  were  overruled.  The  defend- 
ant moved  the  court  to  strike  from  the  com- 
plaint the  last  paragraph  therein,  commencing, 
"And  plaintiff  avers  that  at  this  season  of  the 
year,"  etc.  The  court  oremiled  this  motion, 
and  the  defendant  duly  excepted.  The  de- 
fendant pleaded  the  general  Issue,  and  by  spe- 
cial plea  set  up  that  the  ];daintlfl  bad  refused 
to  obey  the  reasonaUe  orders  of  the  plaintiff, 
her  employer,  In  that  she  refused  to  work  on 
garments  In  the  dressmaking  department,  and 
that  her  dlsobedtence  In  this  respect  justlfled 
the  resdsslon  of  the  contract  of  the  defendant, 
aud  aotborlsed  Edahtturs  discharge.  The 
plaintiff  demurred  to  the  several  pleas  upon 
the  ground  that  It  Is  not  avered  that  the  wortc 
requested  by  the  plaintiff  was  work  which  she 
was  employed  to  do,  and  Oat  said  pleas  set 
up  no  defense  to  the  action.  Thta  demisrer 
was  sustained.  The  other  facts  of  the  case 
necessary  to  an  understanding  <ff  flie  dedslon 
on  the  present  appeal  are  sufficiently  stated  In 
the  opinion;  it  Itelng  unnecessary  to  set  out  in 
detail  the  rulings  ot  the  trial  court  upon  the 
evidence,  ot  the  facta  rdatftig  thereto.  There 
were  venUct  and  Judgment  f<nr  the  plaintiff, 
assessing  ber  damages  at  $466.50l  The  de- 
fndant  moved  for  a  new  trlaU  whldi  motion 
was  overruled,  and  the  defendant  duly  ex- 
cepted. 

Morris  Loveman,  for  appellant  Budulph 
A  Huddleston,  for  appdlee. 

T7S0N,  J.  It  Is  thoroughly  settled  In  this 
state  that  when  a  person  contracts  to  per- 
form personal  services  for  another  for  a 
specified  term  at  stipulated  wages,  and  is  dls- 
cliarged,  without  fault  on  her  part,  before 
the  expiration  of  the  term,  she  may  treat 
the  contract  as  broken  and  at  an  end,  and 
immediately  sue  and  recover  all  the  damages 
she  may  have  sustained  up  to  the  time  of 
the  trial.  But  she  is  not  compelled  to  accept 
the  breach  of  her  employer  as  a  termination 
of  the  contract.  She  may  elect  to  treat  It  as 
continuing,  and  keep  herself  In  readiness  to 
perform  the  contract  on  her  part.  Davis  v. 
Ayres,  9  Ala.  292;  Martin  v.  Everett,  11  Ala. 
375;  Ramey  v.  Holeombe,  21  Ala.  567;  Biow- 
ler  V.  Armour,  24  Ala.  1&4;  Strauss  v.  Meer- 
tlef,  64  Ala.  289,  38  Am.  H^.  8;  Holloway 
V.  Talbot,  70  Ala.  389;  Wilkinson  v.  Black, 
80  Ala.  329:  Mining  Oo.  v.  Knox,  96  Ala. 
820,  H  South.  207.  It  will  be  noted  that  in 
the  case  under  consideration  the  plaintiff 
counts  alone  on  a  breach  of  the  contract, 
treating  it  as  broken  by  defendant  end  at  an 
end.  The  complaint  contains  only  one  count, 
and  there  is  no  recognition  of  the  continuing 
existence  of  the  contract,~no  attempt  to  re- 
cover upon  It  as  such,  or  for  wages  on  ac- 
count of  constructive  services  rendered  un- 


der It;  but,  as  we  have  said.  It  Is  to  recover 
damages  arising  out  <tf  a  breach  of  It  by  de- 
fendant Where  tUto  Is  the  case  tbe  ■▼er- 
ment  of  the  making  of  tbe  contract,  its  terms* 
and  its  breach  by  the  defendant  and  0»e- 
plalntlfTs  willingness  and  abOlty  to  petfonn 
at  the  time  ta  the  lw«acb,  Is  all  that  Is  nec- 
essary. Wblle  It  Is  doubtless  tme  where  tbe 
plaintiff  sues  upon  tbe  contract  for  fun  eom- 
pensatlon  for  a  stipulated  term,  which  suit 
cannot,  ot  course,  be  maintained  until  aftser 
the  exidration  of  such  term,  the  complaint 
must  aver  a  readiness  and  willingness  on  tbe 
part  of  plaintiff  to  perform  tbe  servlees 
throughout  the  term  he  bound  hims^  ti> 
serve,  this  averment  is  not  necessary  wbere 
the  action  Is,  as  here,  for  a  breacb  of  tbe 
contract  by  defendant,  treating  it  sa  termi- 
nated. Pierce  t.  Baltax>ad  Co.,  173  U.  &  1, 
19  Sup.  Ct  885.  48  L.  Ed.  BOl;  Da  Peyster  v. 
Pnlver,  8  Barb.  284;  2  Chit  Cont  (Utt  Am. 
Ed.)  p.  1060,  and  note.  Nor  is  It  necessary 
that  the  complaint  should  all^e  tbat  the 
plaintiff  used  reasonable  diligence  to  obtain 
the  same  or  similar  employment  after  ber 
dlschai^e  by  defendant  As  to  whether  she 
conld  have  obtained  the  same  or  rimtlar  em- 
ployment in  the  same  locality  Is  a  matter  of 
defense.  Strauss  v.  Memief,  supra;  Wil- 
kinson V.  black,  supra;  18  Bnc.  PL  &  Prac. 
910,  and  notes:  1  Am.  ft  Eng.  E^c.  Law  (2d 
Ed.)  llOG,  HOT.  Tbe  demurrer  to  tbe  com- 
plaint as  originally  framed  was  properly 
overruled. 

Nor  was  there  any  error  of  which  the  de- 
fendant can  complain  In  the  overruling  of 
his  motion  to  strike  a  certain  paragrapli 
from  the  complaint  It  was  Immaterial,  and 
should  have  been  treated  as  mere  surplusage. 
Being  surplusage,  the  denying  of  the  motion 
is  not  revlsable.  Davis  v.  Ballroad  Co.,  lOS 
Ala.  6C2,  18  South.  687.  If  It  was  conceived 
by  defendant  to  be  material,  but  defectlre 
In  averment,  the  defect  could  not  be  reached 
by  motion.  14  Enc.  PI.  &  Prac  91.  He 
sliould  have  taken  advantage  of  the  supposed 
defect  by  an  objection  to  evidence  offered  in 
support  of  allegations  contained  In  it;  or  by 
charge.  Daughtery  v.  Telegraph  Co.,  75  Ala. 
IGS,  61  Am.  Rep.  435. 

It  will  doubtless  be  said  that  objection  was 
made,  and  an  exception  reserved,  to  the  state- 
ment of  plaintiff  Introduced  to  prove  the  al- 
legation In  the  paragraph  that  at  "this  season 
of  tbe  year  it  Is  difficult  If  not  impossible, 
to  obtain  any  like  services  for  the  unexpired 
term  of  her  contract"  This  exception,  how- 
ever, win  be  disposed  of  later. 

The  contract  between  the  parties  was  In 
writing.  By  Its  terms  tbe  defendant  bound 
himself  to  paj  the  plaintiff  fl,800  for  the 
year  beginning  September  1,  1900,  and  end- 
ing September  1,  1901,  to  be  paid  weekly  or 
monthly,  at  the  pialntifTs  election;  and  the 
plaiDtlff  obligated  herself  "to  take  charge  of 
tbe  dressmaking  department"  of  defendant, 
"as  manager  and  dressmaker,"  with  power 
to  employ  and  discharge  the  emidoyte  In 
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Mid  d^rtmait  and  to  bare  entire  manage- 
ment and  control  of  the  department,  but  to 
confer  and  advise  wltb  defendant  from  time 
to  time  irltli  referoice  to  the  iwst  Interest 
of  said  deportmoit  of  said  boslnesa.  It  Is 
entirely  plain  from  the  foregoing  statement 
of  the  contract,  -which  is  a  snbstantlal  copy 
ot  tt  that  the  plaintiff  was  not  emj^oyed  as 
a  dressmaker,  but  as  snpeclntendent  or  man- 
ager of  the  defendant's  diessmaklBg  d^rt- 
men^  which  the  evidence  shows  was  (Unr- 
ated by  him  In  connection  with  his  other  mer- 
cantile bn^ess.  The  word  "dressmaker," 
•whtn  taken  In  connection  with  the  entire 
context  of  the  contract,  cannot  be  constmed 
as  meaning  that  she  wss  employed  as  a 
seamstress.  Indeed,  should  we  confine  onr 
reading  of  tbe  contract  to  the  soitence  In 
which  It  is  found,  to  wit  "In  conaideratlott 
of  the  above  employment,  tbe  said  Uartha 
BL  HWer,  party  of  tbe  second  part,  is  to  take 
charge  of  the  dressmaking  department  of  the 
party  of  tbe  first  part,  m  manager  and  dress- 
maker. In  his  tmslnefls  at  Birmingham,  Ala- 
bama," It  1b  oitirely  clear  that  the  words 
"as  manager  and  dressmaker"  are  mer^ 
dewrlptive  of  the  position  or  ofSce  wbleb  the 
plaintiff  was  to  fill,  and  Imposed  do  obliga- 
tion upon  her  to  do  tbe  wrak  of  a  seamstress. 
Tbe  testimony  shows,  without  dlspote,  tbst 
defendant  discharged  the  plaintiff  because  d 
her  nfnssl  to  do  the  work  of  a  seamstr«s. 
This,  as  we  have  said,  she  was  under  no 
duty  to  do  under  the  contract  She  tbere> 
fore  had  tbe  right  to  refuse  to  do  It,  and  her 
discbarge  for  this  r^nsal  was  a  breach  of 
tbe  contract  by  flie  defendant  which  render- 
ed him  liable  m  damages  to  her.  On  the  un- 
disputed facts,  she  wouU  have  been  entitled 
to  have  had  the  court  charge  the  Jury  affirm- 
atively to  find  a  verdict  In  her  favor.  This 
being  true,  tbe  exception  reserved  by  defend- 
ant to  the  Introduction  and  exclusion  of  tes- 
timony iriilcb  did  not  In  the  remotest  degree 
tend  to  produce  a  conflict  In  the  evidence 
under  which  jdalntlff  was  entitled  to  recover 
la  of  no  avail.  If  oror  was  committed  In 
this  respect,  It  was  harmless.  Bienville  Wa- 
ter  Supply  Go.  v.  City  of  Mobile,  125  Ala. 
178,  27  South.  7S1;  Blass  v.  Meyer,  124  Ala. 
332,  26  South.  SOO. 

It  Is  scarcely  necessary  to  say  In  conclu- 
sion that  there  was  no  error  In  refusing  the 
motion  for  a  new  trial.  Affirmed. 


BRAGG  T.  STATE. 
(Bapreme  Court  of  Alabama.  June  28,  1902.) 

PHT8ICIAN8    AND    SURGEONS  —  PRiVCTICINO 
HBDICXNB— CERTIFICATE  07  QUALtFI- 
CATION— 03TBOPATHT. 

1.  CiT.  Code,  I  8261,  provides  that  no  p«rsoD 
shall  (M-acUce  medicine,  in  any  of  its  brancbes 
or  departments,  without  a  ceilificate  of  quali- 
fication from  an  authorized  board  of  medical 
examiners.  Cr.  Code.  {!  6333,  imposes  a  pen- 
alty for  practicing  medicine  without  a  certifi- 
cate. A  course  ol  legislation  (Acts  182;^,  p.  45; 
Clay,  I>ig.  p.  487;  Code  1852.  |  880;  AcU 


1870-77,  p.  80;  Code  1876,  pp.  4C0,  461,  cc 
8,  4;  Acts  1874-75.  p.  130;  Code  1876,  I 
1537;  Code  1880;  I  12(X))  indicates  that  it  has 
not  been  the  leeislatiTe  intent  to  restrict  tbe 
examination  of  tnoae  intending  to  practice  med- 
icine to  those  prescribing  drugs,  but  to  inr'tide 
all  who  practice  the  art  ol  healing,  whatever 
the  therapeutic  agency  employed.  Beld,  that 
one  practicing  osteopatliy  (a  system  of  healing 
by  manipulations  ol^  the  limbs  and  body)  is 
practiciuK  medicine,  under  Civ,  Code,  i  8261, 
and  Gr.  Cod&  1  6333. 

2.  Civ.  Code,  S  8261,  providing  that  no  per- 
son shall  practice  medicine  in  any  of  its  brandi- 
es or  departm•ntl^  without  a  certificate  or 
qualification  from  an  authorized  board  of  med- 
ical examiners,  and  Cr.  Code,  g  5333,  impo:iiii|r 
a  penalty  for  practicing  medicine  without  a  cer- 
tificate, are  constitutional. 

3.  Civ.  Code,  i  3260.  provides  that  the  board 
of  censors  of  tbe  Medical  Association  of  Ala- 
bama, organized  under  the  constitution  thereof 
adopted  March,  1873,  and  the  censors  of  affili- 
ated county  medical  societies,  shall  be  boards 
of  medical  examiners.  Id.,  i  3:i61.  provides 
that  no  person  shall  practice  medicine,  in  any 
of  its  branches  or  departments,  without  a  cer- 
tificate of  qualificatiou  from  an  authorised 
board  of  medical  examiners.  Cr,  Code,  |  5333, 
boposes  a  penalty  for  practidng  medicine  with- 
out a  certificate.  Seta,  that  on  a  prosecution 
under  Gr.  Code.  I  S333,  a  contention  that  the 
nssoclatton  and  board  of  censors  were  not  reg- 
ularly organized  under  tbe  constitution  of  the 
associatl<Mi  was  of  no  merit;  it  being  sufficient 
that  the  boards  of  examiners  were  de  facto 
acting  ander  tbe  provisions  of  the  statutes,  and 
that  their  certificate  of  qualification  would 
protect  defendant  from  prosecution  tor  a  vio- 
lation of  the  criminal  statute. 

4.  On  a  prosecution  against  an  osteopath 
under  Cr.  Code,  {  5833,  a  contention  that  the 
boards  of  examiners,  as  constituted,  discrimi- 
nate against  all  save  those  practicing  tbe  regu- 
lar system  of  medicine,  was  of  no  avail  to  de- 
fendant, since,  if  true,  his  remedy  was  In  the 
civil  courts,  on  rejection  of  an  application  for  a 
Uceuse,  and  not  by  a  violation  of  the  criminal 
law. 

Appeal  from  criminal  court,  Jefferson  coun- 
ty; 8.  U.  Greene,  Jndg& 

E.  Eugene  BtAgg  was  convicted  of  practi- 
cing medldne  without  a  certlflcate  of  quallfl- 
catkm,  and  he  appeals.  Affirmed. 

The  prosecution  was  commenced  by  an  af- 
fidavit which  charged  "that  B.  Etigene  Bragg, 
within  twelve  months  before  the  making  of 
this  affidavit,  in  said  cotraty,  as  a  profession 
or  means  of  Hvelthood,  did  practice  medicine, 
without  first  having  obtained  a  certificate  of 
qualification  from  one  of  the  authorized 
boards  of  medical  examiners  of  this  state, 
against  tbe  peace  and  dignity  of  the  state  of 
Alabama."  The  cause  was  tried  by  the  court, 
without  the  Interventlnn  of  a  jury,  upon  an 
agreed  statement  of  facts,  In  which  It  was 
admitted  that  the  defendant,  within  12  months 
before  the  commencement  of  the  prosecution, 
practiced  to  Jefferson  county,  Ala.,  what  is 
commonly  known  as  "Osteopathy."  without 
first  having  obtained  a  certificate  of  qualifica- 
tion from  one  of  the  authorized  boards  of 
medical  enmfners  of  this  state;  that  he  prac- 
ticed the  same  as  a  profession  and  means  of 
livelihood;  that  ostcopntby  is  a  new  method 
of  treating  diseases,  commonly  aald  and  un- 
derstood to  have  orlfiinated  with  one  Dr.  A. 
T.  Still,  of  Klrksvllle,  Mo.,  about  the  year 
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1371;  tbat  uM  Dr.  Btin  practiced  osteopathy 
until  abont  tbe  year  1890^  wben  be  estabUahed 
•  school  for  instmctlon  therein;  that  said 
school  has  Bobsequently  grown  until  It  la  now 
a  chartered  cdlege.  The  agreed  atatement  ot 
facta  then  set  oat  the  farther  following  facta: 
"Tbe  defendant  was  regularly  educated  In  and 
graduated  from  the  said  college,  which  has 
the  name  ct  the  'American  Scho<d  of  Oateop- 
athy,'  and  bolda  a  diploma  flrom  ttiat  Instltu- 
doD  certifying  his  capacity  and  fltneas  for  the 
practice  of  oateopathy.  Tbe  metbod  of  treat* 
ment  by  the  ptactltlonera  of  osteopathy  la  a 
system  of  manipulation  of  tbe  llmba  and  tudy 
of  tiie  patient  with  the  handa.  by  kneadhig, 
rubbing,  or  preaslng  upon  Hie  parts  of  the 
body.  In  the  treatment  no  drug,  medldne,  or 
other  substance  la  administered  or-apidled, 
«ltber  Intonally  or  externally;  nor  la  the  knife 
used  or  any  form  of  sozgery  rraorted  to  In 
the  treatment  Tbe  practitioner  himself  per- 
forms the  manipulations.  Tbe  teaching  and 
theory  of  those  skilled  In  osteopatl^  are  that 
It  Is  a  system  of  treatment  of  disease  ad- 
justment of  all  tbe  parts  of  the  body  me- 
chanically. It  Is  taught  that  any  minute  or 
gross  derangement  of  Ixmy  parts,  contracting 
and  hardening  of  mosclea  m  other  tissues,  or 
other  mechanical  derangements  of  the  anatom- 
ical parte  of  tbe  body  (which  must  be  in  per- 
fect order  mechanically  In  order  tbat  It  may 
perform  Ita  function  aright),  nerve  centers, 
arteries,  velaa,  and  lymphatics  (which  must 
fmictlon  propcn^  In  order  that  healtiti  may  be 
maintained),— it  la  taught  that  such  Intcxfer^ 
ences  tend  to  congestion,  obstructed  drculatton 
of  blood  uid  lymph,  irritation  of  nm^es,  and 
abnormal  state  of  nerre  centers;  that  the  re- 
sult la  disease,  which  can  be  cured  only  by 
righting  what  Is  mechanically  wrong.  In  oth- 
er words,  It  la  taught  that  In  health  the  ad- 
justment of  the  various  parta  of  0ie  body  Is 
perfect;  In  dlaease  this  relation  te  disturbed; 
e.  g.,  If  a  muscle  becomes  contracted  It  will 
Impinge  on  neighboring  structmea;  also  the 
force  exerted  thereby  may  produce  a  tension 
which  tends  to  displace  tbe  bones  to  which  It 
is  attadied.  The  circulation  la  Impeded,  low- 
ered vitality  resulting.  Osteopathic  treatment, 
it  la  taught,  overcomes  contractured  conditions 
of  the  mnscles,  stimulates  the  nerve  centers 
to  greater  activity,  and  Increases  the  circula- 
tion to  the  parts  by  mechanical  means,  with- 
out the  aid  of  any  sort  of  medication;  and  It 
la  claimed  and  teught  that,  when  any  alight 
bony  lesion  causes  Uiterference  with  the  f unc- 
titm  of  the  part,  osteopathic  manlpulationa  will 
remove  the  cause  and  cure  the  trouble.  The 
essential  things  teught  In  the  schools  of  oste- 
opathy are  anatomy,  physiology,  hygiene,  his- 
tology, pathology,  aM  the  treatment  of  dis- 
eases by  manipulation.  The  radiation  of 
drugs  and  medldne  In  Hie  trratment  of  dis- 
eases Is  a  basic  prindple  of  osteopathy,  and  a 
knowledge  of  drugs  or  medicines,  their  admin- 
istration for  the  cure  of  diseases,  tlie  writing 
and  giving  of  prescriptions,  are  not  essential 
to  the  graduation  of,  and  the  Issuance  of  di- 


plomas to,  students  of  osteopathy.  It  was  In 
puiBuance  of  and  In  accordance  wlfli  the  tar»- 
golng  principles,  rules,  and  practices  that  the 
defendant  practiced  osteopathy,  as  hereinbe- 
fore admitted,  and  not  otherwise;  and  In  tala 
practice  he  never  at  any  time  used  at  pre- 
scribed any  drag  or  medicine  of  any  kind, 
but  bis  practice  consisted  enUrely  of  manipu- 
lations of  the  body  and  limbs  of  the  patient, 
perform^  by  himself.  He  never  held  hUn- 
self  out  to  the  puUlc  to  practice  in  any  otbee 
way.  It  Is  admitted  that  phytidana  engaging 
In  the  iwactlce  of  the  regular  system  of  medi- 
cine have  nevor  treated  patlente  by  man^nla- 
tlon  of  the  body  and  limbs.  It  Is  furOier  ad- 
mitted that  the  defendant.  In  aald  county  of 
Jefferson,  and  within  12  months  before  the 
commencement  of  the  prosecution,  kept  and 
mabitalned  an  otBc^  where  he  Invited  per- 
sona afflicted  vrith  disease  to  consult  him  and 
receive  treatment  from  him  daring  his  of- 
fice hours,  and  be  called  upon  and  treated 
patlente  at  their  home,  and  tbat  he  pubUaAied 
and  drcalated  literature  tevtUng  sufferers  to 
consult  him,  and  setting  forth  tbe  superiority 
^nd  efficacy  of  his  treatment  of  disease,  using 
his  system  of  treatment  herdn  described;  tbat 
be  is  and  was  called  by  the  title  of  'doctor,* 
and  tbat  he  received  and  charged  a  fee  Uxr  his 
services  and  treatmmf ;  and  that  he  has  never 
applied  to  be  «camlned  or  to  have  a  certificate 
of  qualification  from  any  of  the  autborised 
boards  of  medical  examiners  of  this  state. 
It  la  further  admitted  tbat  then  are,  and  bare 
been  for  many  years  since  187S,  county  medi- 
cal societies  oi^anlzed  under  and  hi  afflUatloo 
with  the  Stete  Medical  Assodatkm  of  tbe 
Stete  of  Alabama  In  the  county  of  JeffersMi 
and  a  large  numba  of  other  counties  of  Ala- 
bama." There  was  also  Introduced  in  evidence 
the  constitution  of  the  medical  assodaUou  of 
the  stete,  and  the  mdlnances  and  laws  for  the 
government  of  aald  association.  On  the  hear- 
ing of  all  the  evldoioe,  the  court  rendered 
Judgment  finding  the  defendant  guilty  as 
charged  In  the  affidavit,  and  assessing  a  fine 
of  ¥26  and  costs  agataist  him.  To  the  rendi- 
tion of  this  judgment  the  defendant  duly  ex- 
cepted, and  from  this  jndgmoit  he  brings  the 
present  appeal. 

B.  M.  Allen  and  Jas.  B.  Head,  for  appel- 
lant. Ghas.  G.  Brown,  Atty.  Gen.,  and  Ca- 
banlss  &  Weakly,  for  the  Stete. 

TTSON,  J.  It  b  admitted  that  defendant 
was  engaged  In  the  practice  of  osteopathy  as 
a  profession  and  means  of  livelihood,  vritbout 
bavteg  obtained  a  certificate  of  quallflcatlon 
from  one  of  the  authiirlzed  boards  of  medical 
examiners.  The  most  Importent  question  pre- 
sented Is  whether  the  practice  at  osteopathy 
Is  "the  practice  of  medicine  In  any  of  its 
branches  or  depa'tmente,"  wKhln  the  meaning 
of  section  8201  of  the  ClvU  Code  and  section 
53SS  of  the  Criminal  Code.  The  contention  of 
defendant  Is  that  It  Is  not  He  predicates  tala 
insistence  mainly  (Indeed,  we  may  say  whaHly) 
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upon  tbe  fact  that  In  tbe  practice  of  oste- 
opathy no  drn^  or  other  medicinal  substances 
are  administered  or  applied,  Internally  or  ex- 
ternally; nor  1b  the  knife  used  or  any  form 
of  surgery  resorted  to  In  the  treatment  of  dis- 
eases. In  fact,  the  practitioners  of  that  school 
of  the  healing  art  repndl&te  as  remedial  agents 
all  drugs,  medicinal  substances,  and  the  knife, 
and  other  aui^ical  Instruments  and  appliances, 
in  tbe  treatment  or  alleriatlon  of  diseases,  and 
therefore  need  have  no  knowledge  of  their  use. 
They,  of  consequence,  know  nothing  of  the 
medicinal  properties  of  drugs  and  other  medic- 
inal substances,  or  of  the  compounding  and  ad- 
ministering of  drugs  In  the  cure  of  diseases. 
Their  method  of  treatment  Is  entirely  external, 
consisting  of  "a  system  of  a  manipulation  of 
the  limbs  and  body  of  the  patient  with  the 
bands,  by  Icneadlng,  rubbing,  or  pressing  upon 
the  parts  of  the  body."  However,  tu  order  to 
practice  the  profession  of  osteopathy  skillfully 
and  scientifically,  It  Is  admitted  that  the  prac- 
titioner must  know  anatomy,  physiology,  hy- 
giene, histology,  and  pathology.  Confessedly, 
the  requirement  of  a  knowledge  on  the  part 
of  the  practitioners  of  all  of  these  branches  of 
tbe  science  of  healing  tbe  sick  or  diseased  Is 
to  enable  him  to  skillfully  determine  the  dis- 
ease with  which  his  patient  Is  afflicted,  and  to 
aid  blm  in  making  a  proper  application  of  hla 
system  of  manipulation.  For  It  is  entirely 
clear  from  the  evidence  tbat  the  practitioner 
does  not  make  tbe  same  application  of  his 
remedy  to  alt  diseases,  but  that  he  applies 
such  system  of  manipulation  as  Is  most  re- 
medial In  alleviating  or  curing  tbe  particular 
disease  he  Is  called  upon  to  treat.  In  other 
^ords,  after  a  diagnosis  of  the  disease  of  the 
patiait  be  applies  the  remedy  most  suitable 
to  Its  cnre;  confining  It,  however,  to  his  sys- 
tem of  manipulation  as  a  remedial  ag^t.  So, 
too.  a  practitioner  of  medicine  Is  required  to 
know  anatomy,  physiology,  hygiene,  histology, 
and  pathology,  In  crder  to  enable  him  to  sklU- 
fully  and  scientifically  determine  from  what 
disease  his  patient  is  suffering;  and,  after  so 
determining,  he  must  also  know  how  and 
what  remedial  agents  should  be  prescribed  for 
the  alleviation  or  cure  of  the  disease.  So,  aft- 
er all,  the  only  difference  between  the  two  Is 
In  tbe  matter  of  therapeutics,— tbat  branch  of 
medicinal  science  which  considers  tbe  applica- 
tion of  remedies  as  a  means  of  cure.  The 
former,  as  we  have  shown,  applies  bis  exter- 
nal remedies  exclusively,  while  the  latter  pre- 
scribes internal  or  external,  or  both,  as  the 
exigencies  of  the  case  may  require.  The  re- 
sult sought  to  be  accomplished  by  each  Is  the 
same,— to  relieve  the  patient's  Illness;  to  cure 
falm.  Both  are  practicing  tbe  art  of  healing 
or  curing  human  diseases. 

Hut  It  Is  said  the  words  "the  practice  of 
medicine,"  or  "who  practices  medicine,"  as 
used  in  the  statutes,  should  not  be  extended 
to  all  practitioners  of  the  art  or  science  of  heal- 
ing or  curing  diseases,  but  tbat  their  proper 
interpretation  or  construction  Includes  only 
those  persona  who  ^ploy  medical  substances 
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or  drugs  as  remedial  agents  for  tbe  allevia- 
tion or  healing  of  diseases.  This  contention  Is 
based  upon  the  proposition  that  tbe  word 
"medicine,"  In  Its  popular  sense,  and  as  com- 
monly understood.  Is  a  remedial  substance  or 
drug,  and  that  the  practice  of  medicine,  as 
popularly  understood,  Ins^rably  Includes  as 
Its  great  and  overruling  constituent  tbe  admbi- 
IstraUon  of  drugs  and  other  medicinal  sub- 
stances as  remedial  agents.  Indeed,  the  whole 
superstructure  of  defendant's  theory  that  as  a 
practitioner  of  osteopathy  he  is  not  engaged  in 
the  practice  of  medicine  has  for  its  founda- 
tion that  the  Interpretation  of  tbe  words  "med- 
icine or  practice  of  medicine"  must  be  accept- 
ed In  tbe  sense  in  which  these  words  are 
commonly  used.  With  this  foundation  or  base 
destroyed,  his  tiieory  must  fall.  In  other 
words,  If  his  premise  Is  shown  to  be  falla- 
cious, of  necessity  his  conduslon  must  be  false. 
So,  then,  the  question  Is,  what  is  the  correct 
rule  of  Interpretation  of  these  words?  Shall 
we  Interpret  them  I^  their  pc^alar  sense  or  as 
commonly  understood,  or  are  they  to  be  inter- 
preted (being  technical  words,  used  In  refer- 
ence to  a  technical  subject)  according  to  tbe 
meaning  or  use  they  have  when  applied  to  the 
particular  art  or  science  with  reference  to 
which  they  are  used?  It  cannot  be  well 
doubted  that  if  they  are  technical  words,  hav- 
ing a  technical  meaning  when  applied  to  the 
particular  art  or  science  to  which  they  refer, 
such  use  or  meaning  must  be  given  to  them, 
unless  from  the  context  of  the  statutes  a  dif- 
ferent use  or  meaning  Is  made  apparent.  17 
Am.  &  Eng.  Eac.  Law  (2d  Ed.)  13;  23  Am. 
&  Eng.  Enc.  Law  (1st  Ed.)  324.  This  rule 
is  stated  by  Mr.  Endllch.  In  tils  work  on  tiie 
Interpretation  of  Statutes  (pages  94-96,  U 
73-76),  to  be  that:  "The  words  of  a  statute 
are  to  be  understood  in  tbe  sense  In  which 
they  best  harmonize  with  tbe  subject  of  tbe 
enactment,  and  the  object  which  the  les^ala- 
ture  has  In  view.  Their  meanbig  Is  found  not 
so  much  In  a  strictly  grammatical  or  etymo- 
logical propriety  of  language,  nor  even  in  Its 
popular  use,  as  In  the  subject  or  in  the  occa- 
sion on  which  they  are  used,  and  the  object 
to  be  attained.  That  is.  In  the  construction  of 
a  statute,  as  in  that  of  other  InstnuuentB, 
words  are  to  be  understood  not  according  to 
their  mere  ordinary  general  meanings,  but  ac- 
cording to  their  ordinary  meaning  as  applied 
to  tbe  subject-matter  with  regard  to  which 
they  are  used,  unless,  indeed,  there  be  some- 
thing requiring  them  to  be  read  In  a  sense 
which  is  not  their  ordinary  sense  In  the  Eng- 
lish language  as  so  applied.  •  •  •  An  ob- 
vious result  of  this  rule  Is  that,  where  tech- 
nical words  are  used  In  reference  to  a  tech- 
nical subject,  they  are  primarily  Interpreted  In 
the  sense  In  which  they  are  understood  In 
the  science,  art,  or  business  In  which  they 
have  acquired  It"  After  showing  the  applica- 
tion of  the  rule  In  the  construction  of  words 
and  phrases  having  legal  technical  meanings, 
the  author  continues  by  saying:  "But  the 
rule  giving  to  a  word  Its  technical  meaning 
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holdi  Aqoally  good  ht  tbe  construction  of  Btat- 
Qtes  dealing  wltb  otber  roljjecta  as  to  which 
words  and  plmses  used  in  a  statute  have  ac> 
quired  such  a  meaning,  vhetfaer  It  be  a  l^al 
technical  meaning  or  not;  1.  e.,  wbetiier  it  be 
a  tecbnlcal  meaning  wbtab  the  vord  or  phnse 
has  acquired  In  tbe  law,  or  a  tedmlcal  mean- 
hig  which  ft  has  acquired  In  any  olb«  science, 
art,  or  business,  it  the  «iactment  relates  to 
any  of  these,  the  tedmlcal  meaning  the  word 
bas  In  the  law.  In  any  other  science^  In  any 
art,  or  In  any  bntfness  Is  to  be  given  to  1^ 
accordingly  u  the  one  or  the  other  Is  die  snb' 
Ject  of  the  enactment**  It  win  not  be  doubted 
that  the  word  "medlctoe,**  bowera',  wbaierer, 
and  whererer  used,  has  reference  to  the  sub- 
ject of  a  science  or  art^— «  technical  woid 
denothig  the  sdowe  etf  art  of  cintog  disease^ 
—end  that  one  who  engages  In  the  practice  of 
It  Is  a  sdentlit  or  artist,  professlmially  known 
by  the  name  of  "phyBldan"  or  "doctor."  It 
may  be,  and  donbUess  Is,  tme  that  It  Is  not, 
and  has  never  bem,  an  esaet  science,  but  ttils 
Is  due  to  the  fiict  that  It  has  been  and  Is  a 
progresBlTe  science;  but  It  Is  nerertheless  a 
science  or  art.  Nw  does  the  fact  that  those 
who  practice  the  science  or  art  differ  as  to  the 
administration  of  spedflc  remedies  for  specific 
diseases  render  it  any  the  less  an  art  or 
science.  These  differences  have  always  exist- 
ed, and  will,  doubtless  always  continue  to  e£> 
ist 

The  word  "medldne"  (Latin,  "medldna") 
is  deriTed  from  *'medeor,*'— to  heal.  It  is 
defined  by  the  eminent  lexicographer  of  med- 
ical wwds  ct  terms,  Goidd,  to  be  "the  sdenee 
and  art  of  pieserrlng  heallb  and  preventing 
and  curing  disease;  the  *heallDg  ar^'  toclod- 
ing  also  the  sdoicft  of  obBtetrlcs."  By 
DnngUson,  another  author  ctf  a  medleal  die 
tlonary.  to  be  "the  heaHng  art;  physic;  a 
science  the  oldect  of  which  Is  the  cure  of  dls- 
ease  and  the  preserratlon  of  bealth."  BIge- 
low,  an  eminoit  physician  and  author  of 
medical  woito,  says:  "Medicine  is  the  art 
d  understanding  diseases,  and  curing  or  re- 
llerii^  them  whoi  possible."  The  nnlTersal 
Qycloiuedla,  edited  by  Rosslter  Johnson.  Vh, 
LIa.  D.,  after  giving  the  derivation  of  the 
word  "medicine"  from  the  Latin  word  "med- 
ieina,"  defines  It  to  be  "the  art  of  a  physi- 
cian or  of  healing;  the  art  and  science  of 
curing  diseases."  The  Bncyclopeedla  Brltan- 
nlca,  under  the  title  "Medicine,"  subtlt.  "Syn- 
optical View  of  Hedldne,"  says:  "Medicine, 
the  subject-matter  of  one  of  the  learned  jvch 
fesslons,  includes,  as  it  now  stands,  a  wide 
range  of  aclentlflc  knowledge  and  practical 
akill.  •  •  •  The  science  of  medicine  1b 
the  theory  ol  diseases  and  remedies."  Defi- 
nitions might  be  quoted  from  other  writers, 
but  these  wiH  suflBce  to  show  not  only  that 
the  word  "medicine"  Is  a  technical  word,  de- 
noting a  science  or  art  comprehending  not 
only  therapeutics,  but  the  art  of  understand- 
ing the  nature  tk  diseases,  the  causes  that 
produce  them,  as  well  as  the  art  of  knowing 
hew  to  preToit  them,— hygiene,  sanitation, 


and  tbe  like.  These  deflnlOnis  are  fuHy  sup- 
ported taiA  th^  correctness  ttoroughly  es- 
tablished by  tbe  history  of  medttine,  and  its 
practice  as  a  selnce  or  art.  Whfle  it  Is  tme, 
as  we  said  aboTe,  there  have  always  existed 
differences  among  phyedctans  as  to  the  thera- 
peutic agencies  ttat  rtmuld  be  employed  In 
tbe  treatmott  of  diseases,  yet  It  has  never 
been  supposed  that  tbe  disciples  of  any  par- 
ticular school  of  the  healing  art  were  physl- 
dansr-practttionenr  of  medicine,— end  those 
of  a  different  school  or  sect  were  not  Tbey 
bare  all  been  regatded  by  eminent  sdiolars 
as  Ml  gaged  hi  the  practice  of  medJelne. 
Doubtless  these  Afferenees  have  prodnced- 
much  good,  caused  adrancement  In  the  art, 
tended  to  perfect  the  science^  and  have  girai 
the  profession  a  broader  and  more  enHg!rt«i- 
ed  view  or  insight  Into  this  great  science. 
Dr.  Roswell  Park,  In  bis  "Epitome  of  the 
History  of  Me^clne,"  speaks  of  tbe  wigln 
of  medldne  as  bavlng  been  neariy  contempo- 
raneous with  tiie  origin  ol  cirilteatlon.  He 
polnto  out  that  the  earliest  records  of  prob- 
able authenticity  are  perhaps  to  be  met  wltii 
In  tbe  Scriptures,  from  which  may  be  gather- 
ed here  and  there  a  taie  notion  of  S^yptlan 
knowle^e  and  practice.  Tbm  we  read  in 
the  fiftieth  chapter  of  Goiesls  ttiat  "Joee^b 
commanded  bis  servants,  tbe  physicians,  to 
onbalm  his  father;  and  the  phyddans  em- 
balmed Israel."  He  alao  speaks  of  medldne 
as  the  "healing  art,"  and  traces  tbe  practice 
of  It  amois  the  Oredcs  to  .^EQseuIaplus,  whom 
he  says  mis  tlte  leading  character  In  medi- 
cine of  aU  the  andents,  witb  tiEie  possible 
exeptlott  of  Hermes  among  tt»  Elgyptlans. 
He  shows  that  tUs  great  physician  cured  ul- 
cers, wounds,  ferer,  and.  pain,  of  all  wlio 
api^ed  to  him,  by  enchantment,  potions.  In- 
cisions, and  by  external  appUcatlens.  So  re- 
nowned became  the  name  of  this  flluMrioDS 
physician  ttiat  tnuples  were  erected  to  his 
tame  and  in  his  honor,  In  which  schosls  of 
medldne  were  establbdied,  and  the  sclmce 
taught  niese  temples  olsted  for  centuries, 
and  the  schools  were  presided  over  by  the 
priest,  who  treated  all  sitft  persons  who  re- 
paired to  or  were  conveyed  to  them.  If  not 
able  to  go  in  person,  their  deputies  were  sent. 
The  elck  person  or  his  representative,  after 
ablution,  prayer,  and  sacrifice,  was  made  to 
sleep  on  the  bUe  of  a  sacrificed  animal,  or 
at  tbe  feet  of  the  statue  of  the  god,  while 
Bacred  rites  were  performed.  In  his  sle^ 
tbe  appropriate  rranedy  was  Indicated  by  a 
dream.  Moral  or  dietetic  remedies  were 
more  often  prescribed  than  drugs.  Thus  it 
was  that  medicine  as  a  science  was  prac- 
ticed for  centuries  In  Greece  prior  to  the  ad- 
vent of  Hippocrates,  In  the  fourth  or  fifth 
century,  B.  Gl,  to  whom  is  credited  the  high 
conception  of  the  duties  and  status  of  the 
physician,  as  shown  In  bis  celebrated  "Oath," 
and  elsewhere  In  his  writings,— "equally  free 
from  the  myBticlsm  of  a  priesthood  and  the 
vulgar  pretensions  of  a  mercenary  craft." 
By  some  wrltos  this  great  physldan  and 
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asopher  la  called  tte  "father  of  physic.** 
l^-  -^re  can  be  bat  little  doubt  tbat  he  may 
'^'^ '-'-regardeil  as  the  founder  of  the  medical 
feaaltm;  that  It  vaa  by  and  through  his 
''J* ' '  slklng  that  medfdne  came  to  be  a  distinct 
' '  disconnected  and  dlsasBocIated  th-om  sac- 

-  otallsm.   He  wrote  many  books  on  med- 
'-ke,  and  yet  he  possessed  but  little  knowl- 

!e  of  anatomy,  physiology,  and  pathology, 

-  1  absohitely  knew  nothing  of  chemical 
'  =  ags.  Indeed,  he  and  his  disciples  attached 
'  ^  ~t  lltUe  importance  to  drugs  as  a  tha-apen- 
t  V  ' !  agent,  but  relied  In  aente  diseases  maln- 
r ■  upon  diet;  the  railatlons  necessary  In  Its 
'  ^ .  jnlnlBtrfitlon  In   dttf^ent  diseases  being 

•  Inutdy  defined.  In  flie  treatment  of  cases 
« '.'  ebnmle  diseasea,  diet  exercise,  and  natmral 
:^-.iet]iod8  were  chiefly  rdled  npon.  Indeed, 
*'-.-  71  those  days  drags  as  tiiempentic  egHides 
!f  :  -rare  of  necessity  of  minor  Importance  In  the 
•  S-  reatment  of  the  slcfc,  tince  they  were  few, 
::--.nd  i^ce  chemical  drags  wa«  not  dlscor- 
ired  until  long  afterwards,  to  wit.  about  the 
ifteenth  century.   For  sereral  centuries  the 
•.  -  Hlppocnttlc  school  of  medldn^  known  as  the 
r ''Dt^matist,**  preralled,  though  there  were 
.  opposing  sects  or  schools.   Succeeding  the 
dogmatist  was  the  school  of  medldne  found- 
ry -  ed.  by  Asdeplades,  wh<^  repndlathig  the  Hip* 
,  ■  pocratlc  doctrine,  adopted  hygienic  remedies,— 
-.  for  the  most  part,  bodily  exadse  Gymnastic 
ezerdses,  as  was  also  massage,  was  fully 
reo^lied  by  the  pl^ldans  of  those  days, 
and  jsrescTlbed  by  them  as  a  tlkcrapeatlc 
■  ag«it  In  the  healing  ct  Oseases.   8o  was 
-   water  recognised  as  a  adentlflc  remedial 
./>  agea^  —  technically  called  "Hydrotheni^." 
./  Attex  the  appeamnee  ot  Galen,  a  great  phys- 
ician and  scholar  who  Is  svppraed  to  have 
died  about  200  A.  D.  at  the  age  of  71  year^ 
^    and  who  wrote  many  worte  <»i  the  ffclenee 
■■i  of  medicine^  Eon^  for  13  coiturles  seemed 
to  hare  yielded  to  Us  antiiortty.  Indeed,  to 
him  the  medical  ivofosslon  la  Indebted  fbr 
much.  Tet;  In  the  rerolatlons  of  medical 
oplnlcm,  the  works  of  this  great  man  were 
publicly  burned  In  the  fourteenth  century  by 
,    Paracelsus  and  his  disciples;  and  for  cen- 
turies following  the  medical  profession  was 
divided  between  the  Galenlst  and  the  chemist 
until  a  complete  ascendancy  over  both  was 
obtained  by  tibe  vltallst.  Thus  we  see  that 
no  aiystom  of  therapeutics  has  been  uniform- 
ly foUowed,  and  perhaps,  as  we  have  said, 
never  win  b&  Indeed,  we  might  go  further, 
and  show  that  at  this  day  die  regular  prac- 
tftloners  of  medldne^  as  they  are  known  to 
the  profession,  realise  the  efficadousness 
of  water,  massage,  electridty.  and  perhaps 
other  external  applications  to  the  body,  as 
Bcleotlflc  therapeutic  agendea.  It  may  not 
be  amiss  In  this  connectlim  to  instance  the 
"rest  care,"^  thoroughly  realized  sdeo- 
\  tiflc  treotmrat  for  mental  or  Dervous  trou- 
bles.  It  consistB  In  keeping  the  patient  qalet 
and  at  rest,  giving  to  him  occasionally  a 
massage^  an  application  of  dectzlctty,  a 
8pr>nge  bath,  with  proper  diet   No  drug  la 


used,  except  a  laxatfre  oeeasloiially,  If  nec- 
essary. The  use  of  drugs,  however,  Is  a  sec- 
ondary consideration,  and  may  be  dispensed 
with  altogether.  Thus  It  is  made  entirely 
clear,  both  by  definitions  and  history,  that 
the  word  "medldne"  has  a  technical  mean- 
ing, la  a  technical  art  or  sdence^  and  as  a 
science  the  practltl<«iers  of  It  are  not  sim- 
ply those  who  prescribe  drugs  or  other  me- 
dicinal substances  as  remedial  agents,  but 
tliat  It  Ss  Inroad  enough  to  Indud^  and  doea 
Include,  all  persons  who  diagnose  disease, 
and  prescribe  or  apply  any  therapeutic  agent 
for  its  cure. 

U  there  anything  In  the  language  of  the 
statutes  which  prevents  giving  to  tbe  word 
"medlcbw**  Its  legitimate  technical  use  or 
meaning?  This  questhm  can  best  be  answer- 
ed by  tradng  the  hlstoy  of  Ae  legislation  on 
this  subject  cnlmlnatlng  in  the  present  stat- 
utes. Before  doing  so,  however,  we  should 
bring  to  mind  the  purpose  of  these  enactments, 
and  constantly  ke^  before  as  that  the  legla* 
latlve  purpose  was  to  protect  the  public 
against  chariatanlsm,-  ignorance,  and  g:nack- 
ery.  Brooks  v.  8tat«,  88  Ala.  122,  6  South. 
902.  The  first  enactment  on  this  subject  was 
approved  December  22,  182S  (Acts  1823,  p 
46),  wherehi  It  waa  provided  that  no  peraon 
or  persons  shall  be  atkiwed  to  practice  physic 
or  surgery,  or  any  branch  thereof,  or  in  any 
case  to  prescribe  for  the  cure  ot  diseases,  for 
fee  or  reward,  unless  he  shall  be  licensed  to 
do  so.  That  ad  also  provfded  fiir  the  estab- 
llslmient  of  boards  <a  physlclana,  whose  dn^r 
It  waa  to  exambte  the  applicant  and  to  grant 
him  the  licenae.  In  1882  posons  practicing 
medldne  on  the  botanical  system  of  Dr.  Samu- 
el Thompson  were  exempt  from  taking  out  a 
license,  IStt  It  was  made  tte  duty  of  Oe 
medical  boards  to  examlM  and  Ucense  appB- 
cants  to  practice  dental  smgery,  under  the 
same  rules  and  regulations  and  subject  to  the 
same  restrictions  as  those  who  apply  for  li- 
cense to  practice  medldne,  and  a  penalty  was 
imposed  upon  any  person  styling  himself  a 
dentist  or  other  person  irtu  ei^aged  In  the 
practice  of  dental  snrgery  as  a  professional 
business,  without  having  been  regulariy  li- 
censed by  one  of  the  me^^  boards.  Clay, 
Dig.  p.  487  et  seq.  The  substantial  provisions 
of  these  enactments  were  embodied  In  the 
Code  of  18&2.  However,  In  the  adoption  of 
tbat  Code  tiiere  was  added  the  reaubement 
that  aU  druggists  should  obtain  a  license  to 
deal  In  drags  from  the  medical  board  of  the 
county  in  which  such  budness  was  pursued. 
Code  18^  I  980.  Thus  stood  the  hiw,  with 
some  few  amendments  whldi  are  not  neces* 
sary  -to  be  here  noticed,  untn  the  act  of  Feb- 
ruary 0,  18T7  (Acts  1870-77,  p.  80),  which 
c<HnmItted  the  duty  theretofore  imposed  alone 
upon  Qie  medical  boards  to  the  boards  of 
censors  of  the  several  connty  medical  socie- 
ties. In  connection  with  the  board  ot  ceneora 
of  tiw  Medical  Assodatlon  of  the  State  of  Ala- 
bama. No  material  change  was  made  by  this 
act  with  respect  to  tide  dass  of  persons  re- 
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quired  to  (Ataln  a  Iteense  to  practice  medicine, 
surgery,  dentist^,  or  to  aeU  druge.  except  as 
to  those  persona  who  desired  to  practice  some 
Irrc^folar  system  of  medicine^  and  Xemales 
vbo  practice  midwifery.  As  to  trregDlar  pra(s 
tltlonoa,  they  were  prohibited  from  practicing 
their  system  of  medldne.  In  anj  of  Its 
branches  or  departments,  as  a.professltm  and 
means  of  Urdlhood,  without  barbig  obtained 
a  diploma  or  certificate  of  qualification  in  an- 
atomy, physiology,  chemistry,  and  the  median- 
Ism  of  labor,  from  some  authorised  board  a£ 
medical  racamlners.  Code  187S,  pp.  460,  401, 
cc.  8.  4.  On  the  11th  day  of  February,  1881, 
a  board  of  dental  examlnora  was  constituted, 
whose  duty  It  was  to  grant  licenses  to  all  den- 
tists who  may  have  received  Ucensea  from 
medical  boards  without  examination  m  fee, 
and  to  grant  licenses  to  aU  other  api^cants 
who  underwent  a  satisfactory  ezamlnatlon, 
npcm  the  payment  of  a  fee  of  ^.  Ck>de  1886, 
{  1296  et  seq.  In  1887  a  board  of  phannacy 
was  established  to  examine  every  person  de- 
siring to  conduct  the  business  of  selling  at  re- 
tail, compounding,  or  dispensing  drugs,  medi- 
cines, or  chemicals  for  medical  use,  or  com- 
pounding or  dispensing  as  pharmadsta  pre- 
scriptions prepared  by  physicians.  In  1895 
every  physldan  who  was  licensed  to  ^lactlce 
medldne  was  also  authorised  to  flU  prescrip- 
tions of  other  physicians,  compound  and  sell 
medicines  and  poisons,  and  carry  on  the  busi- 
ness of  pharmacists.  As  far  back  as  1876  the 
Medical  Association  of  the  State  of  Alabama 
was  constituted  a  tnard  of  health  for  the  state, 
and  to  It  was  comnUtted  cogidzance  of  the  In- 
terest of  healUi  and  life  among  the  people  ct 
the  state,  and  the  duty  Imposed  of  Investigat- 
ing the  causes  and  mains  of  prevention  of 
endemic  and  epidemic  diseases,  of  Investigat- 
ing the  Infiuences  of  localities  and  employ- 
mmte  upon  the  pntdlc  health,  of  making  to  the 
lawmaking  branch  of  the  state  sodi  suggest 
Ions  as  to  legislative  action  as  in  their  judg- 
ment may  seem  advlsaUe.  this  board  of  phy^ 
sidans  were  In  fact  eonatltnted  the  medical 
advisers  of  the  state.  Acte  l874-'nt,  p.  180; 
Gode  1876,  I  1S87  et  seq.;  Code  18S6,  i  1260 
et  seq.  And  at  this  writing  to  this  board  Is 
Intmsted  largely  the  enforcement  of  aU  laws 
relating  to  public  health,  quarantbie,  and  sani- 
tation. Code  1896,  i  2392  et  seq.  Thus  has 
been  the  growth  and  devel(vment  of  the  law 
In  this  stete  regolattaig  "the  practice  of  medl- 
dne In  any  of  Ite  branches  or  departmente  as 
a  profession."  From  tolp  growth  and  develop- 
ment, can  it  be  seriously  doubted  that  It  was 
not  toe  totentlon  or  purpose  of  the  legislative 
mtod  to  restrict  the  examination  of  those  dfr 
slrii^c  to  practice  medicine  to  that  class  of  the 
profession  who  may  prescribe  drugs  as  thera- 
peutic agoite  to  the  healing  of  diseases  T  We 
think  not  On  the  contrary,  the  very  first 
enactment  on  the  subject  (1823)  prohibiting 
any  person  from  prescrlbtog  for  the  cure  of 
diseases  for  fee  or  reward  without  obtototog 
a  license  Is  a  clear,  unequivocal,  and  unmistak- 
able declaration  of  the  l^;islatlTe  purpose  to 


deal  with  medldne  and  the  jvactlce  of  It  In 
tto  broad  and  comprehensive  sense,— ^as  a 
sdence  or  art  of  healing  and  curing  diseases. 
And  this  porpose  has  ben  rather  emphaslaed 
than  otherwise  to  subsequeot  legislation  on.  the 
subject  Our  conduslon,  therefore,  is  tliat  tbe 
defendant  was  engaged  to  ttie  practice  of  medf- 
dne,  wltidn  tbe  meaning  of  Ibe  statutes.  This 
conclusion  Is  fuUy  supported  by  the  decisions 
of  other  courts.  In  Bibber  v.  Simpson,  fiO 
He,  181,  Appleton,  O.  J.,  q)caktog  for  the 
oonrt  said:  "The  services  roidered  were 
medical  to  their  character.  True,  the  plaintiff 
does  not  call  herself  a  ^lyidcisn,  but  she  vls- 
Ita  her  sick  patienta,  examtoes  tbelr  condition, 
determines  the  nature  of  the  disease,  and  pre- 
scribes the  remedies  deemed  by  her  most  ap- 
prcq^riate.  Whether  tiie  ptatotiff  calte  hoself 
a  *medlcal  clairvoyant*  or  a  'clairvoyant  phy- 
sician,' or  a  'dear^eelng  physldan,*  mattos 
little.  Assmndly,  such  services  as  the  lAato- 
tlff  dalms  to  have  rendered  purport  to  be  and 
are  to  be  deemed  medical'*  So  it  was  held 
that  she  was  not  entitled  to  recover  tot  her 
servlceB,  she  havtog  no  license  to  practice 
medldne.  In  Hewitt  v.  Charior,  16  Pick.  8SS, 
It  was  held  (Shaw,  G.  J.,  delivering  tiw  oidn- 
lon)  that  "a  person  who  practices  bonesettlng, 
and  redudng  sprains,  swelltogB,  and  contrac- 
tions of  tbe  stoewB  by  friction  and  fomenta- 
tion, but  no  otoer  brandi  of  the  healh^;  art  is 
a  person  practicing  surg^,  within  toe  mean- 
tog  of  St  1818.  c.  181,  i  1,  which  provides 
that  no  person  pradldi^  physic  or  surgery 
shall  be  entltied  to  the  benefit  of  law  for  the 
recovery  of  his  fees  unless  he  shaU  have  been 
licensed  by  tbe  Hassachnsetta  Medical  Society, 
or  graduated  a  doetur  to  medldne  to  Harvard 
XJnlverBlty."  In  Davidson  r.  Boblman,  37  Mo. 
App.  B76,  it  was  held  tiut:  "Tbe  statutes  re> 
stricting  tlie  right  to  isractlce  me^dne  and 
surgery  to  registered  physicians  and  surgeoDs, 
and  requiring  the  filing  at  diplomas,  apply  to 
<me  wbo,  ub  a  physldan,  gives  deetrlc  trea^ 
ments.  It  to  not  necesssry  that  one  should 
administer  internal  remedies,  to  order  to  prac- 
tice medldne  withto  the  meaning  of  tbe  stat- 
utes" which  prohibited  the  practice  or  tiie  at 
tempt  to  practice  medldne  or  so^ery  without 
first  filing  a  diploma,  etc;  Tbe  case  of  Bast- 
man  V.  Pet^ile^  71  ni.  App.  236,  Is  directly  to 
potot  The  appellant  thore,  as  here,  was  en- 
gaged to  the  practice  of  osteopathy.  Tbe  stat- 
ute of  minds  (Bev.  St  1898,  c.  91,  par.  14) 
defined  "practitioners  of  medidn^  to  tills  Ian- 
gnage:  "Any  person  shall  be  regarded  as 
practldng  medicine  withto  the  meaning  of 
this  act  who  shall  treat,  (qiOTate  on  or  pre* 
scribe  for  any  lAyslcal  allmrat  of  anothor.** 
The  court  after  saytog  tbat  the  appellant 
"innfessea  to  be  able  to  diagnose  and  advise 
to  respect  to  a  long  list  of  diseases,  and  to  fu^ 
Dish  discrtorinattog  and  effldent  treatment  to 
those  who  may  come  to  him,  and  wbfie  he 
may  rely  wholly  upcm  manipulation,  flextog, 
rubUng,  eztendon,  etc.,  yet  he  prctftessee  to 
have  skin  and  Judgment  to  these  meOiods,  so 
as  properly  to  adopt  the  treatment  to  each 
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ease,  glTlDS  It  what  la  appropriate  In  amoant, 
and  with  repetition  at  such  times  and  to  sucli 
extent  as  may  be  dictated  by  Ills  knowledge 
and  experience";  and,  after  stating  Blgelow's 
and  Dungllson'B  deflnitious  of  "medicine,"  held 
that  the  practice  of  osteopathy  was  the  prac- 
tice of  medicine.  We  need  only  add  that  onr 
statutes  are  -  not  so  materially  different  from 
the  statute  construed  in  that  case  as  to  im- 
pair the  decision  of  it,  In  any  degree,  as  an 
authority  directly  upon  the  question  in  hand. 
80.  also,  is  the  case  of  Little  v.  State  (Neb.) 
84  N.  \V.  248,  51  L.  R.  A.  717  {being  an 
osteopathy  case),  directly  in  point.  See,  also, 
Underwood  v.  Scott  (Kan.  Sop.)  23  Pac.  942; 
Jones  T.  People,  84  HI.  App.  453;  People  v. 
Gordon  (III.)  82  N.  B.  868.  We  bare  examin- 
ed the  cases  relied  upon  by  appellant  Some 
of  them  are  perhaps  in  point,  but  are  opposed 
to  our  view  of  the  law. 

The  next  point  we  shall  consider  Ig  the  one 
assailing  the  constitutionality  of  these  Btatatea. 
We  need  but  refer  to  the  following  cases,  and 
the  reasoning  employed  in  them,  to  uphold  the 
constitutionality  of  this  legislation:  Broolu  t. 
State,  88  Ala.  122,  ^  South.  902;  Stough  r. 
Same,  88  Ala.  234,  7  South.  150;  Bell  t.  Same, 
104  Ala.  79,  15  South.  557;  Nicholson  t.  Same, 
100  Ala.  132.  14  South.  746;  Hewitt  T.  Obai^ 
ler,  16  Pick.  368;  Dent  t.  West  Virginia,  129 
IT.  B.  114.  9  Sup.  Ct.  281,  32  L.  Ed.  6123; 
Board  V.  Fowler  (La.)  24  South.  809;  Hard- 
ing T.  People  (Colo.  Sup.)  15  Pac.  727;  State 
T.  Webster  and.  Sop.)  50  N.  B.  750,  41  L.  B. 
A.  212,  and  casea  dted  on  page  217,  41  L.  R. 
A.,  pages  753,  754.  60  N.  E. 

So,  likewise,  the  contention  that  the  asso- 
clattoBB  and  boards  of  censors  are  not  regu- 
larly organized  under  the  constitution  of  the 
Medical  Association  of  the  State  of  Alabama 
is  untenable.  It  Is  oiough  that  the  board  of 
examiners  Is  de  facto  acting  under  the  provi- 
slons  of  the  statutes,  and  that  Its  certificate  of 
quallflcatlon  would  protect  defendant  from 
prosecution  for  a  violation  of  the  criminal 
statute. 

The  remaining  insistence  relied  upon,  rather 
as  an  excuse  or  palliation  for  a  Tioiatlon  by 
defendant  of  the  law,  Is  no  Justification  or  ex- 
case  at  alL  It  Is  that  the  boards  of  examin- 
es, as  presently  constituted,  discriminate  in 
AiTor  oi  those  physicians  who  practice  the 
regular  system  of  medicine,  against  all  who 
practice  other  systems  or  belong  to  other 
schools.  If  It  be  conceded  that  this  fact  is 
shown  by  the  record.  It  furnishes  to  defendant 
no  right  to  violate  the  crtminai  laws  of  the 
state.  His  remedy  Is  by  proper  procedure  in 
the  civil  courts  In  the  event  his  application  for 
license  is  rejected.  It  strikes  us  that  this  de- 
fense is  an  afterthought.  The  record  does  not 
even  hint  at  any  attempt  on  the  part  of  the 
defendant  to  procure  a  license.  He  rather 
chose  to  construe  the  law  to  suit  his  own  no- 
tions, and  engaged  In  the  practice  of  medicine 
without  even  making  any  ^ort  whatever  to 
com^  with  ito  mandates,  or  ev«i  to  have 
the  unjust  discrimination  of  which  be  com- 


plains removed  before  engaging  in  tlie  prac* 
tlce.  Dent  v.  West  Virginia,  supra;  Harding 
V.  People,  supra;  Board  v.  Fowler,  snpra; 
Association  v.  Scbrader  (lowiO  66  N.  W.  21, 
20  L.  R.  A.  356. 

The  defendant  ma  properly  convicted.  Af- 
firmed. 


KANSAS  CITT.  H.  &  B.  R.  CO.  v.  FOSTBB. 
(Supreme  Court  of  Alabama.  June  28,  1902.) 

CABBIBR8— OITINO  WRONQ  TICKET— BJBGTIOH 
— DAUAOES-PROXIMATB  GA.USB 
— »RROR  CURED. 

1.  The  wrong  committed  by  a  ticket  agent  In 
giving  a  ticket  to  Y.  only  to  a  passenger  buy- 
mg  a  ticket  to  L,  the  agent  knowing  that  yel- 
low fever  was  prevalent  near  Y.,  and  the  dan- 
ger and  inconvenience  of  going  about  there.  Is 
the  proximate  cause  of  the  passenger's  snff^ 
lag  on  account  thereof;  he  being  put  off  at  T., 
and  not  having  money  to  buy  a  ticket  to  his 
destination. 

2.  The  ticket  agent  of  one  carrier  is  the 
agent  of  a  connecting  carrier,  bo  as  to  make  the 
latter  liable  for  his  act  in  giving  a  passenger  a 
ticket  to  Y.  only,  when  buying  a  ticket  to  I., 
both  points  being  on  latter  company's  road,  but 
I.  being  more  distant,  bo  that  the  passenger 
was  put  off  at  Y.;  the  latter  company  havmg 
recognized  tickets  sold  to  points  on  its  line  by 
the  former  company,  and  received  from  it  its 
proportional  part  of  the  price  of  such  tickets, 
and  having  received  said  passenger's  ticket  for 
transportatioa  to  T, 

3.  The  measure  of  damages  of  a  passenger, 
who,  buying  a  ticket  to  one  point,  is  given  one 
to  a  less  distant  point,  where  he  is  ejected,,  is 
not  confined  to  the  mere  cost  of  transportation 
between  the  two  points. 

4.  The  overruling  of  a  demorrer  to  a  count 
In  contract,  that  it  was  joined  with  counts  1b 
tort,  cannot  be  reviewed;  all  the  others  having 
dunng  the  trial  been  withdrawn,  or  the  court 
having  charged  there  could  be  no  recovery  ou 
them. 

Appeal  from  city  court  of  Birmingham; 
Cbas.  A.  Senn,  Judge. 

Action  by  Edwin  H.  Foster  against  the 
Kansas  City,  Memphis  &  Birmingham  Rail- 
road Company.  Judgment  for  plaintiff.  Do- 
fendant  appeals.  Affirmed, 

The  complaint  contained  six  counts.  Un- 
der the  opinion  on  the  present  appeal,  it  Is 
only  necessary  to  set  out  the  third  count  of 
the  complaint,  which  was  as  follows:  "(^ 
The  plaintiff  furtha>  claims  of  the  defend- 
ant the  sum  of  eighteen  hundred  (¥1,800)  dol- 
lars, as  damages,  because  of  the  following 
state  of  facts:  And  plaintiff  avers  that  on, 
to  wit.  the  13th  day  of  September,  1897, 
plaintiff  applied  to  and  paid  defendant's 
agent  at  Waco,  In  the  state  of  Texas,  whose 
name  la  to  plaintiff  unknown,  for  a  ticket 
from  Memphis,  iu  the  state  of  Tennessee  to 
Birmingham,  in  the  state  of  Alabama,  over 
defendant's  railroad  extending  between  those 
points.  And  the  plaintiff  avers  that  the  de- 
fendant's said  agent,  Instead  of  furnishing 
plahitlfl  with  a  ticket  from  Memphis  to  Bir- 
mingham, as  it  was  his  duty  to  do,  negli- 
gently fomtghed  plantlfl  with  a  ticket  trom 
Menvhia  to  ^halla,  •  point  on  defendanlfa 
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fhild  road  1b  the  state  of  MliBlBsipp!  between 
Memphis  and  MrmiDgbaiiL 

"And  fJataitlfl  avers  tbat  the  ticket  'vtrhtcb 
lie  recelTsd  from  deteadanfs  vald  avent  waa 
quite  long,  consisting  of  several  coupons  and 
containlns  a  ^eat'deal  of  printed  matter,  that 
wh^  said  ticket  was  delivered  to  him  bj  de- 
fendant's said  agent  be  asked  said  agent  If  he 
was  snre  said  ticket  was  to  Blnnlngham,  that 
In  reply  said  agent  stated  that  It  was  all  right 
for  Blrmlnj^aiii,  aod  polutfld  out  to  plaintiff 
the  word  "Birmingham"  between  punch  marks 
on  several  of  the  coajrans  composing  said 
ticket;  and  tfae  baggage  master  at  the  Waco 
depot  having  <np(ni  having  said  ticket  exhib- 
ited to  blm)  cfaecAed  plaintiff's  tmaik  from 
Waco  to  Blnnlngbam  on  safd  ticket;  end 
^Intiff,  havliv  bad  little  experience  with 
tickets  «f  Oils  kind,  and  being  at  that  time 
fatDTTled  in  wdor  to  be  ready  to  leave  on  the 
train  tor  wbieb  be  had  purchased  said  ticket, 
received  said  ticket  without  further  examl- 
natlon,  feeling  assured  that  It  was  such  as 
lie  tMid  ask«d  for,  and  got  open  the  said  train 
witbout  observing  that  the  said  ticket  was 
not  correcdy  made  out  from  TOemphls  to  Blr- 

"And  plaintiff  avers  that  at  about  9  o'clock 
p.  m.  on  to  -wit,  the  I4tb  day  of  September, 
1897,  be  boartled.  at  Memphis,  Teuneseee^ 
defGndenf 8  pasaenger  train,  wblcfa  was  to 
run  from  Memphis  to  Birmingham,  for  the 
purp..6C  of  coming  to  Blrmlogham.  And 
plaintiff  avwa  that  when  the  defendant's 
agent  wbo  was  In  chnrge  of  said  trala  (whose 
name  is  to  plaintiff  unknown)  came  to  take 
up  the  faee  plaintiff  delivered  to  him  the  ti<!k- 
et  whieli  tbe  defeodanfe  said  agent  at  Waco 
bad  funrtsbed  blm  as  aforesaid.  And  tfae 
plaintiff  avers  that  upon  examining  said  tick- 
et, the  defendant's  said  agent  In  charge  of 
aald  train  found  that  It  was  a  ticket  from 
Memphis  to  Bybalia,  a  point  on  defendant's 
road  In  the  sbite  of  Mississippi,  between 
Memphis  and  Birmingfaam;  that  it  vras  not 
to  Blrmingfaam,  as  plaintiff  had  been  inform- 
ed, and  as  he  believed  up  to  that  time.  And 
I^alntfff  avers  tint  tiie  defendant's  said  agent 
in  charge  of  saiil  trabi  would  not  allow  plain- 
tiff to  travel  to  Birmlngtumi  on  satd  tldcet. 
And  plaintiff,  not  having  snfflclent  money 
with  which  to  pay  tiie  fare  from  Byballa  to 
BlrmiBgham,  defendant's  said  agent  put 
plaintiff  off  of  the  said  train  at  BrkaUa  In 
tbe  state  of  Miesias^ipi. 

"(Afid  plaintiff  avere  that  whai  be  was  put 
off  it  was  about  t^  o'clock  at  ulgbt,  was 
during  tbe  time  wlien  the  yellow  fever  was 
prevailing  In  many  parts  of  tbe  country,  In- 
cluding that  in  which  Byhalia  situated, 
and  tbe  town  of  Byhalia  was  qnarantlBed 
against  all  other  places.)  <Wben  platntiCt 
was  put  off  of  aald  train  as  afcresald  be  was 
met  by  an  armed  otHcer  and  other  citizens 
of  Byhalia,  who  told  him  that  be  should  not 
enter  or  stop  at  Byhalia,  and  commanded 
blm  to  proceed  Immediately  on  his  Journey 
on  foo^  and  upon  ptainturs  liesttatliv  to  do 


so,  creatiy  fHcbtened.  aboeed  and  mortified 
plaintiff  by  their  barsh  and  severe  Hstgnms^ 
and  treatment  of  bim.)  (And  plaintiff  Avers 
tbat  it  was  with  tbe  greatest  difficult?  a&<1 
after  moch  trouble,  delay,  oppositian,  alarm 
aad  mortification  to  hims^  that  he  obtain- 
ed leave  to  pass  the  nigbt  at  Bylialla  and  be 
was  forced  and  tequired  to  leave  the  ti>wa 
tbe  following  uoralng.)  Jjid  the  plaintifl! 
avers  that  the  defendant's  said  agent  when 
be  sold  the  plaintiff  tbe  said  ticket  fciiew 
that  tiie  yell»w  fever  was  prevallblt^  and 
ioiew  of  the  dauber  and  iBConveiilence  of 
makUig  one's  way  tiiraagh  the  stats  of  Mis- 
slss^pl  through  wfalcb  said  defendaatfa  aald 
road  passes.  And  plaintiff  avers  that  he  bad 
not  with  blm  at  that  time  sufflelent  Cnnds 
with  which  to  prnxdiaee  a  ticket  or  pay  tbe 
xallroad  fare  from  Byhalia  to  BIriningham. 
and  the  defendant's  agent;  wlio  iras  in 
charge  of  said  train,  knew  this  likewise, 
wlien  he  put  plaintiff  off  of  the  said  train. 
<Aud  plaintiff  avers  that  being  unacquainted 
with  any  one  in  Byhalia,  he  suffered  great 
laconvenienee,  hardship  and  mortification 
from  the  lack  of  money  as  aforcsakl,  and  It 
was  wltb  great  dlffieolty,  delay  aad  tranb^e 
and  ooly  by  pledging  and  depositing  as  ool- 
lateraJ  seeurity  obtain  vnhiablei  wltidi  be 
bad  witta  hln^  that  be  was  able  to  oMala 
snflleient,  and  tfaen  bardiy  suf&cieat  money 
with  wblcb  to  pay  bis  expenses  and  fare  to 
Btarniin^am.)  And  ^ahitlfl  avere  that  by 
and  from  being  wrongfully  put  off  said  train, 
as  aforesaid,  Ite  suffered  great  fear  and  un- 
easiness because  of  tbe  supposed  prevaleace 
of  yellow  fever  in  that  locality  and  his  ex- 
posure thereto. 

*HAnd  piataitifl  avvrs  -Orat  he  had  frerloa»- 
ly  ordered  ixls  mail  aent  In  Toscaloosa,  Ala- 
bama, wiKre  It  was  awaiting  him  and  where 
he  had  intended  to  ^  immediately  npoo  bia 
ecrlvai  in  BlrmittghaiD.  And  ptatntlff  avns 
that  being  put  off  at  Bybalia  as  aforesidd,  so 
delayed  him  In  aulvlng  at  Blnulngbam,  tioat 
when  be  did  at  last  arrive  at  Birmlns^Htm.  be 
had  not  time  to  go  to  Tuacaloosa  as  be  had  in- 
tended, bat  was  detained  In  Birmingham  by 
business  as  he  would  not  bare  been  detained 
bad  he  not  been  put  off  of  defmdauf  s  train  at 
Bsrballa  and  his  anrlval  in  Bicmlnc^iaiQ  delayed 
as  aftneeaid.  And  plaintiff  avers  that  tbcre 
mre  waiting  him  at  TnscalDGsa  letters  of  ^«it 
Importance,  informing  bdm  of  the  tilneas  o<  bis 
wife  who  was  la  fiie  state  of  Ooloraido,  and 
plaintiff  avers  that  being  pot  off  of  tlie 
defeudauffs  said  train  as  aforesaid,  the  re- 
ceipt of  said  letters  was  delayed,  and  he  was 
prev'^ted  from  providing  promptly  for  hav- 
ing his  wife,  wbo  was  among  strangers,  prc^ 
erly  niirsed  and  treated,  that  the  d^y  in 
such  provision  Increased  and  aggravated  his 
wife's  Illness  and  caused  her  to  have  to  re- 
main during  a  long  illness  In  the  atate  of 
Colorado,  Instead  of  coming  home  to  ber 
family,  and  locreaaed  greatly  tbe  expense 
which  her  illness  entailed  on  plaintiff.  And 
plaintiff  avera  that  the  aald  dday,  as  afcre- 
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said,  caused  hig  wife  to  bave  a  much  more 
serere  and  serious  spell  of  lUness  tban  she 
would  bare  had  had  the  plaintiff  been  able 
to  provide  promptly  for  her  Duralng  and 
tretttmeut,  as  he  could  and  would  have  done 
bad  be  aot  been  wrongfully  put  off  of  defend- 
ant's train  as  aforesaid;  and  the  increased 
«evarl^  of  bar  illness  has  oaased  and  forced 
plaintiff  to  expend  large  sams  of  money  In 
and  abont  having  his  wife  treated,  sursed  and 
cored  for,  and  has  seriously  and  pennanentty 
injured,  weakened,  and  anderaiined  tlie  health 
of  plaintiff's  wife.)  By  all  of  which  plaintiff 
has  been  damaged  In  the  stun  of  to  wit:  eight- 
een hundred  ($1.S00)  dollars  and  therefore  be 

•UCfi." 

The  defendants  moTed  to  strike  the  por- 
tions of  the  tlilrd  count  of  tiie  complaint 
which  are  in  parentheses.  The  portions  of 
-said  count  to  which  motions  to  strike  were 
overruled  are  set  oat  in  the  opinion.  The 
motion  to  strike  was  sustained  as  to  the  oth- 
er portions  which  are  in  parentheaes.  The 
-defendant  pleaded  tiie  general  issue  and  also 
filed  a  plea  setting  up  the  contributory  neg- 
ligence of  the  plaintiff  in  that  be  failed  to 
read  or  notice  with  sufficient  care  and  atten- 
tion his  ticket.  The  other  facts  of  the  case 
necessary  to  an  understanding  of  the  decl- 
Bion  on  tbe  present  mipeal  are  BufflcienUy 
stated  in  the  <ypinixm. 

The  court  at  the  request  of  the  plaintiff  gave 
to  tbe  Jury  the  following  written  charges: 
"(1)  If  tbe  Jury  believe  from  tbe  evidence 
that  tbe  plalntlfl  was  fwced  to  leave  the  train 
at  Byhalia  by  reason  of  tbe  negligent  act  of 
the  ticket  agent  at  Waoo,  provided  yon  find 
from  the  evidence  such  agmt  to  be  defendant's 
agent,  tbey  will  return  tbeir  .verdict  In  hia  fa- 
vor and  assess  his  damages  at  such  sum  as 
will  reasonaUy  compensate  him  for  any  ad- 
ditional expenditure  of  money,  hicurred  by 
plaintiff  on  account  ot  such  expulsion,  for  any 
physical  discomfort  or  Inconvenience  and  for 
any  mental  anguish,  indignity,  btunlllatlon  or 
annoyance  which  the  Jury  may  find  from  the 
evidence  i^oxlmately  resulted  to  the  plaintiff 
-on  account  of  sncb  mistake  on  tbe  part  of  the 
fluent  at  Waco — provided  tbe  jury  find  from 
tbe  evldrace  that  tbe  agent  at  Waco  was  the 
agent  of  defendant  (2>  While  tbe  jury  can- 
not aaseas  any  damages  on  account  of  the  ex- 
pulsion  from  tbe  train,  taken  alone  and  of  it- 
self, they  may  assess  such  damages  as  tbe 
Jury  may  find  proximately  resulted  to  the 
plaintiff  from  the  negligent  act  of  the  Waco 
agent,— provided  you  find  from  the  evidence 
such  agent  to  Ik  defendant's  agent— Incluuing 
e^tenses,  any  physical  discomfort  or  distress, 
and  any  mental  anguish,  distress,  annoyance, 
or  hnmillation  or  indignity,  which  resulted  as 
an  immediate  consequencs  of  having  to  leave 
the  trahi  at  Bybalia." 

The  defendant  separately  excepted  to  the 
giving  of  each  of  these  charges,  and  also  sep- 
arately excepted  to  the  court's  refusal  to  give 
each  of  the  ftdlowing  charges  requested  by  it: 
"(1)  Tbe  conrt  cbarges  tbe  Jury  that  what 


happened  to  the  plaintiff  after  he  left  tbe 
train  is  not  the  proximate  result  of  the  mis- 
take in  tbe  ticket  and  for  sncb  happenings  the 
platotiff  cannot  recover  in  this  action.  (2) 
The  court  charges  tbe  jury  that  If  they  be- 
lieve the  evidence  they  mnst  find  for  the  de- 
fendant (3)  Tbe  court  charges  the  Jury  that 
If  tbey  believe  tbe  evidence  they  cannot  find 
for  tbe  plaintiff  imder  tbe  third  count  of  tiie 
complaint  (4)  Tbe  court  charges  the  Jnry 
that  If  they  believe  the  evidence  they  must 
find  that  there  was  nothing  In  the  character 
of  tbe  expulsion  of  tbe  plaintiff  from  the  train 
which  tended  to  humiliate  or  degrade  the 
plaintiff.  (5)  The  court  charges  the  Jury  that 
If  they  believe  the  evidence  they  cannot  find 
that  the  defendant  was  guilty  of  negligence 
In  pTittlug  tbe  plaintiff  off  tbe  train  where 
quarantine  regulations  were  In  force,  If  tbey 
believe  from  the  evidence  that  such  r^ula- 
tions  were  In  force  there.  (6)  It  was  tbe  duty 
of  the  plaintiff  to  submit  to  all  reasonable  and 
proper  quarantine  regulations  after  he  was 
put  off  tbe  train  and  for  such  be  Is  not  enti- 
tled to  an  award  of  damages.  (7)  If  you  be- 
lieve the  evidence  you  must  find  that  the  tick- 
et agent  issuing  tbe  ticket  to  tbe  plaintiff  at 
Waco,  Texas,  was  not  the  agent  at  tbe  de- 
fendant <8)  The  court  charges  tiie  Jury  that 
It  was  the  duty  of  the  plaintiff  before  beiiv 
^ected  from  the  train,  to  have  done  all  that  a 
reasonable  and  prudent  and  careful  man 
would  have  done  under  the  circumstances  of 
tbe  situation  to  have  properly  avoided  expnl- 
slon  from  tbe  train.  (9)  You  are  not  author- 
ized under  tbe  evidence  If  you  believe  It,  to 
award  to  the  plaintiff  any  more  than  the  mon- 
ey or  value  he  expended  in  procuring  a  ticket 
from  Byhalia  to  Birmingham.  (10)  Tbe  court 
charges  the  Jury  that  if  they  believe  the  evi- 
dence tbe  plaintiff  Is  only  entitled  to  recover 
the  price  paid  for  bis  ticket  from  Bybalia  to 
Birmingham,  and  reasonable  compensation  for 
the  trouble,  delay  and  Inconvenience  he  suffer- 
ed bi  his  effort  to  reach  Birmingham  from 
Byhalia.  (11)  The  court  charges  the  Jury  that 
If  they  bdieve  the  evidence  tbey  must  find 
that  in  issuing  the  ticket  to  the  plaintiff  at 
Waco,  Texas,  the  ticket  agent.  Issuing  sudi 
ticket  was  in  the  performance  of  no  duty 
he  owed  to  tbe  defendant  and  for  his  negli- 
gence in  Issuing  such  ticket  tbe  defendant  Is  not 
liable.  (12)  The  court  charges  the  Jury  that  If 
they  believe  tbe  evidence  they  must  find  that 
the  ticket  agent  at  Waco,  Texas,  in  Issuing  tbe 
ticket  to  the  plaintiff  waa  In  tbe  performance 
of  a  duty  he  owed  to  the  St  Louis  &  South- 
western Railway  Company  and  for  any  mis- 
take of  such  agent  In  the  Issuance  the  plain- 
tiff has  a  right  of  action  against  sacb  railway 
company,  and  not  against  the  defendant.  (13) 
The  court  charges  the  Jury  that  If  they  believe 
the  evidence  they  must  find  that  the  defendant 
had  fully  performed  all  the  duty  he  owed  to 
the  plaintiff  when  It  carried  him  safely  to 
Byhalia.  Mississippi." 

There  were  verdict  and  Jadgme»t  for  the 
plaintiff,  wsHHwIng  Ut  damages  at  $300. 
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Thereafter  the  defendant  made  a  motion  for 
a  new  trial,  upon  the  ground  that  the  verdict 
of  the  Jury  was  contrary  to  the  law  and  the 
evidence,  that  the  damages  assessed  were  ex- 
cessive, and  that  the  court  erred  In  Its  rulings 
upon  the  charges  requested.  This  motion  was 
overruled  and  the  defendant  duly  excepted. 
The  defendant  appeals,  and  assigns  as  error 
the  several  rollngs  of  the  trial  court  to  which 
exceptions  were  reserved. 

Wallcer,  Tillman,  Campbell  &  Porter,  tor 
appellant  Henry  N.  Jonea  ana  Robiaon 
Brown,  for  appellee. 

HARALSON,  J.  The  complaint  contained 
six  counts.  Xtie  ones  numbered  2  and  6  were 
withdrawn  and  abandoned  by  plaintiff,  and 
the  court  instructed  the  Jury,  at  the  instance 
of  defendant,  that  they  could  not  find  for  the 
plaintiff  under  the  first,  fourth  and  sixth 
counts.  We  need  not,  therefore,  consider 
any  of  the  rulings  of  the  coui't  on  motions 
to  strike  certain  parts  of  these  counts,  and 
on  the  demurrers  Interposed  to  them.  There 
was  left  alone  In  the  complaint,  the  third 
count,  on  which,  after  rulings  on  motions  to 
strike  certain  parts  thweof  had  been  over- 
ruled and  others  sustained.  Issue  was  taken 
and  the  cause  tried. 

1.  The  portions  of  said  count,  which  the 
defendant  moved  to  strike  and  which  were 
overruled  were,  (1)  "And  plaintiff  avers,  that 
It  was  with  the  greatest  dlfflcuity  and  after 
much  trouble,  delay,  opposition,  alarm  and 
mortification  to  himself,  that  be  obtained 
leave  to  pass  the  night  at  Byballa,  and  be 
was  forced  and  required  to  leave  the  town 
the  next  morning.  (2)  And  plaintiff  avers, 
that  when  be  was  put  off,  It  was  during  the 
time  and  when  the  yellow  fever  was  prevail- 
ing In  many  parts  of  the  country,  including 
that  in  which  Byballa  is  situated,  and  the 
town  of  Byballa  was  qnarantined  against  all 
other  places.  (3)  And  plaintiff  further  avers, 
that  by  and  from  being  wrongfully  put  off  of 
defendanf's  said  train,  as  aforesaid,  be  suf- 
fered great  fear  and  uneasiness  because  of 
the  supposed  prevalence  of  yellow  fever  In 
that  locality,  and  his  exposure  to  it." 

The  count  contained  the  averment,  that 
the  defendant's  agent  at  Waco,  Texas,  ^Id 
him  his  ticket,  and  when  he  sold  it  to  him, 
said  agent  knew  that  the  yellow  fever  was 
prevailing,  and  kuew  of  the  danger  and  In- 
convenience of  making  hia  way  through  the 
state  of  Mississippi,  through  which  defend* 
ant's  said  road  passed;  that  plaintiff  had  not 
with  him  at  that  time  sufficient  funds  with 
which  to  purchase-  a  ticket,  or  pay  the  rail* 
road  fare  from  Byballa  to  Birmingham,  and 
defendant's  agent  who  was  In  charge  of  said 
train  knew  this  fact,  when  he  put  plaintiff 
off  of  said  train. 

It  is  sometimes  difficult  to  determine  what. 
In  law,  Is  and  what  Is  not  proximate  cause 
of  injury.  In  Armstrong  v.  Bailway  Co.,  123 
Ala.  238,  26  South.  3^,  the  rule  was  stated 


to  be,  "That  a  person  guilty  of  negligence, 
should  be  held  responsible  for  all  the  conse 
quences  which  a  prudent  and  experienced 
man,  fully  acquainted  with  all  the  circum- 
stances which  In  fact  existed,  whether  they 
could  have  been  asco^ined  by  reasonable 
diligence  or  not,  would,  at  the  time  of  the 
negligent  act,  have  thought  reasonably  iwssl- 
ble  to  follow,  if  they  had  occurred  to  his 
mind."  Railroad  Co.  v.  Quick,  125  Ala.  553. 
28  South.  14;  Railway  Co.  v.  Mutch.  97  Ala. 
IQi,  11  South.  804,  21  L.  B.  A.  316.  38  Am.  St. 
Bep.  179.  Here,  the  wrong  committed  by  the 
agent  at  Waco,  and  the  alleged  damage,  are 
known  by  common  ex[>^ience  to  be  nataraUy 
and  usually  in  sequence,  and  we  are  Impressed, 
that  the  court  committed  no  error  In  overrul- 
ing the  motion  to  strike  the  parts  of  the 
complaint  objected  to. 

2.  There  are  a  great  many  errors  assigned, 
but  appellant's  counsel  very  correctly  state 
in  brief,  *they  each  substantially  raise  one  or 
the  other  of  two  propositions,  that  the  appel- 
lant is  not  liable  to  appellee  for  the  mistake 
of  the  St.  IjOuIs  Sonthwestem  Railway  Com- 
pany's agent  at  Waco,  Texas,  or,  if  it  should 
be  held  that  appellant  Is  liable  for  the  mis- 
take of  such  agent,  appellee's  recovery  In  this 
action  must  be  limited  to  the  cost  of  trans- 
portation between  Byballa  and  Birmingham. 

The  first  inquiry  is,  was  the  tldcet  agent 
at  Waco,  Texas,  the  agent  of  the  defendant 
In  selling  the  plaintiff  bis  ticket  from  Mem- 
phis to  Birmingham,  as  is  alleged  be  was.  It 
appears  that  the  two  roads,— the  one  from 
Waco  to  Memphis,  and  the  oth»  from  that 
point  to  Birmingham,— were  connecting  lines 
and  that  the  plaintiff  purchased  a  cou[>on 
through  ticket  from  Waco  to  Birmingham. 
In  answer  to  Interrogatories  propounded  by 
plaintiff  to  defendant,  the  company  answer- 
ed, that  the  conductor  on  defendant's  road, 
did  receive  from  plalntlfl  on  the  14th  Sep- 
tember, 1897,  a  ticket  or  coupon  from  Mem- 
phis to  Byballa,  said  ticket  or  coupon  pur- 
porting to  have  been  issued  by  the  St.  Louis 
Southwestern  Railway  Company;  that  It  was 
Impossible  for  It  to  state  whether  defendant 
had,  prior  to  that  time,  placed  on  sale  at 
Waco,  tickets  over  its  railroad  from  Memphis 
to  Birmingham;  that  def«idant  Itself,  did 
not  place  such  tickets  on  sale  at  Waco,  ami 
had  no  officer  or  agent  at  that  point;  that  a 
railroad  company  frequently  Issues  and  pla- 
ces on  sale,  tickets  reading  from  points  on 
Its  line  to  points  on  the  iinra  of  other  roads, 
and  often,  with  couitons  reading  over  sev- 
eral lines  of  roads  between  initial  point  and 
destination;  that  defendant  could  not  say  that 
It  knew  that  tickets  like  the  one  received  by 
said  conductor,  were  on  sale  at  Waco;  that 
it,  however,  did  know,  that  fhe  St.  Louis 
Southwestern  road  sometimes  Issued  and  pla- 
ced on  sale,  tickets  with  coupons  attached, 
reading  to  points  on  the  line  of  d^endant. 
and  ttuit  that  road  collected  tbe  value  of  the 
entire  ticket,  remitting  to  defendant  tbe 
amount  due  It;  and  such  tickets  had  been 
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issned  and  placed  on  sale  by  said  St  Looli 
Southwestern  Oompany,  prior  to  September  14, 
1897. 

Tbe  general  mle  prevafllng  In  tbls  country, 
as  Is  well  nnderstood  Is,  where  there  are 
connecting  roads  as  here,  that  in  the  absence 
of  a  special  contract,  or  some  relation  be- 
tween them,  each  Is  liable,  only  for  a  loss 
or  Injury  on  his  particular  line  or  route. 
Railroad  Co.  r.  Moore,  SI  Ala.  3&4;  Ballway 
Oo.  V.  Culver,  75  Ala.  587,  61  Am.  Rep.  483; 
Jones  T.  Railroad  Co.,  80  Ala.  376,  8  South. 
61;  Railway  Co.  t.  Hughart,  90  Ala.  36,  8 
South.  62. 

In  Express  Ca  t.  Hess,  53  Ala.  19,  It  ap- 
peared that  tbe  Adams  Express  Company  and 
the  Southern,  connected  at  a  point  from  which 
the  one  secured  goods  destined  for  points  on 
the  line  of  tbe  other,  and  It  was  held,  that 
this  fact,  constituted  the  one  company  tbe 
agent  of  the  other,  as  to  such  freight,  and  Its 
consignor  and  consignee,  and  If  tbe  company 
finally  delivering  the  goods  does  not  deliver 
them  in  the  condition  In  which  they  were 
received  by  Its  agent,— the  company  who  Is- 
sued tbe  blU  of  lading,— it  must  account  for 
tbe  Injury.  Tbe  same  rule  Is  in  reason  ap- 
plicable in  the  sale  of  tickets  to  travelers 
over  connecting  lines.  Hutchinson  states  the 
mle  In  sncb  cases  to  the  same  effect,  that 
"When  tbe  passei^er  has  received  from  the 
carrier  a  number  of  coupon  tickets,  one  for 
his  passage  over  the  route  of  the  first  and 
others  as  passports  over  tbe  lines  of  succeed- 
ing carriers,  •  *  *  each  tickets  are  held 
not  to  import  a  contract  on  tbe  part  of  tbe 
first  carrier,  from  whom  they  are  received, 
to  be  responsible  for  the  carriage  of  passoi- 
gera  beyond  Its  own  line.  In  such  cases,  the 
first  carrier  is  considered  rather  In  the  light 
of  an  agent  for  the  succeeding  carriers,  than 
as  undertaking  for  the  faithful  discharge  of 
their  duty,  and  the  coupons  as  la  the  nature 
of  separate  tickets  on  behalf  of  tbe  succes- 
sive carriers,  and  binding  upon  them  In  the 
same  manner  as  If  issued  by  themselves." 
He  cites  numerous  authorities  to  sustain  tbe 
text   Hutch.  Carr.  p.  662,  9  678. 

In  this  case,  tbe  defendant's  own  evidence, 
with  nothing  In  conflict  with  It  Is  sufficient 
to  sustain  tbe  agency  of  tbe  Waco  ticket 
agent,  on  behalf  of  defendant  to  sell  the  tick- 
et to  plaintiff.  Tbe  fact  that  the  defendant 
had  no  general  agent  or  office  at  that  point 
and  Itself,  did  not  place  tickets  there  for  sale, 
Is  a  matter  of  no  consequence.  If  the  other 
road  with  defendant's  approval  acted  In  this 
belialf  for  It.  It  was  shown,  the  defendant 
recognized  and  ratified  the  agency  In  recelvbig 
the  ticket  from  plaintiff  In  payment  of  bis 
fare  on  Its  own  line,  from  Memphis  to  By- 
halla. 

3.  "Tbe  law,  settled  by  the  great  weight  of 
authority  Is,  that  the  face  of  the  ticket  Is  con- 
clusive evidence  to  tbe  conductor  of  the  terms 
of  tbe  contract  of  carriage  between  tbe  pas- 
senger and  tbe  company.  *  •  •  The  pas- 
senger must  submit  to  the  Inconvenience  of 
82  So.— 49V^ 


either  paying  his  fare  or  ejection,  and  rely 
upon  bis  remedy  In  damages  against  the  com- 
pany for  tbe  negligent  mistake  of  tbe  ticket 
agent"  4  Elliott,  R.  R.  }  1504.  The  author 
adds:  "It  does  not  necessarily  follow,  how- 
ever, that  tbe  railroad  company  may  not  be 
liable  where  tbe  passenger  has,  In  fact,  a 
right  to  bis  passage  at  the  ticket  rate,  and  he 
Is  afforded  no  opportunity  to  get  a  ticket,  or 
Is  misled,  or  given  a  wrong  or  defective  ticket 
by  the  company's  agent,  or  the  like."  Hutch- 
inson, taking  the  same  view,  holds,  on  the  au- 
thority of  cases  he  cites,  that  in  tbe  action  for 
tbe  recovery  of  damages  sustained,  tbe  action 
must  be  for  a  breach  of  the  contract  Hutch. 
Carr.  p.  674,  i  580h.  Mr.  EUlott,  referring  to 
the  authorities  which  hold  that  the  passen- 
ger's remedy  Is  an  action  for  breach  of  tbe 
contract,— without  denying  the  right  to  sue  In 
contract — says:  "It  may  be  that  some  of  the 
cases  to  which  we  have  Just  referred  are  con- 
trary to  tbe  weight  of  authority.  In  holding 
that  the  only  remedy  Is  an  action  for  breach 
of  tbe  contract,  and  In  stating  the  measure  of 
damages,  but  whether  tbe  action  be  in  con- 
tract or  In  tort,— for  the  breach  of  a  contract 
or  for  the  violation  of  a  duty  Imposed  by  law, 
—tbe  gist  of  the  action  cannot  well  be  tbe 
expulsion  of  tbe  traveler,  where  there  Is  no 
unnecessary  force.  In  accordance  wltb  tbe 
rules  of  the  company,  when  be  has  no  ticket 
or  evidence  of  his  right  to  transportation 
valid  on  Its  face,  or  such  as  those  rules  rea- 
sonably requbre,  and  refuses  to  pay  his  fare. 
Tbe  vrrong  lies  back  of  that  and  It  Is  well 
settled,  that  a  complaint  proceeding  upon  one 
theory,  wIU  not  authorize  a  recovery  upon  an- 
other and  entirely  distinct  and  independent 
theory."    BUIott,  R.  R.  |  1694. 

Mr.  Freeman  In  note  to  Com.  v.  Power,  7 
Mete.  (Mass.)  596,  41  Am.  Dec.  466,  476,  says: 
"If  by  mistake  of  one  of  tbe  officers  of  tbe 
company,  he  Is  not  furnished  with  a  proper 
ticket  or  check,  evidencing  his  right  to  be  car- 
ried to  his  de8tlnat]6n,  bis  right  nevertheless 
remains,  and  if  for  want  of  the  requisite  evi- 
dence of  that  right,  another  servant  of  the 
company  refuses  to  carry  him  without  another 
payment  of  fare,  the  contract  Is  broken,  and 
be  bas  a  complete  right  of  action  for  all  dam- 
ages resulting  from  such  breach.  •  •  • 
He  (the  traveler)  should  either  pay  the  fare 
demanded  or  quit  the  train;  and  In  either  case 
we  think  be  ought  to  recover,  as  part  of  his 
damages,  reasonable  compensation  for  the  In- 
dignity put  upon  blm  by  the  company  through 
tbe  default  of  Its  servant"  etc.  McGhee  v. 
Reynolds,  117  Ala.  419,  23  South.  68. 

4.  The  count  In  this  case  Is  treated  by  de- 
fendant in  tbe  demurrer  Interposed,  as  one  In 
contract  and  not  In  tort.  Generally,  tbe  dam- 
ages to  which  a  passenger  Is  entitled  who  bas 
been  Injured  by  the  negligence  of  the  carrier, 
are  measured  by  tbe  rule  of  compensation; 
but,  as  Mr.  Hntcblnson  observes,  "tbe  ele- 
ments which  enter  Into  tbe  question  of  com- 
pensation are  so  various,  and  In  themselves  so 
tmcertain,  that  It  fomlsbes  in  most  cases  only 
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ft  rule  tor  aniroKlmatlon  of  the  actual  dnma^, 
and  must,  after  all,  be  left  to  tbe  sound  AiB- 
•cmtlon  of  tUose  wlioee  proriDce  It  Is  to  deckle 
the  amonnL  <lertaiii  priuclpkB,  bow«ver, 
have  been  settled  as  to  wbat  may  be  ^ropaiy 
included  within  the  meaning  of  the  term  'com- 
pensation' which  will  serve  as  guldeB  in  the 
-calculation.  One  of  these  rules  la  that  the 
«ompeuaatioo  of  the  Injured  party  wlU  not  be 
confined  to  his  mo'e  pecuniary  loae,  but  may 
embrace  recon^oae  for  the  pain  and  euflering 
of  both  body  and  mind  which  have  resulted 
/rom  the  Injury."  Telegraph  Co.  v.  Adair, 
lis  Ala.  441,  22  South.  73;  BaUroad  do.  t. 
BlDion,  107  Ala.  Gi5,  18  South.  75. 

We  hold,  therefuce,  that  the  measure  at 
damages,  is  not  Ihnited,  aa  conteoded  by  de- 
fendant, to  the  cost  of  tnauvortatlon  ttom 
Bybaiia  to  BLrmhigham. 

It  may  be  proper  to  add,  that  we  bave 
found  It  unnecessary  to  decide  in  this  case, 
whether  the  plaintiff  la  confined  for  aucb  dam- 
ages as  he  daims  to  a  suit  on  the  contract, 
«uch  as  is  admitted  this  one  la,  ajad  cannot 
sue  in  tort,  since  it  is  nowhere  disputed  that 
an  action  In  contract  may  be  maintained. 

The  only  demurrer  to  the  third  oouDt.  was 
that  It  joined  with  an  action  ia  tort  m  set  up 
In  other  counta,  the  tbiid  being  In  coDtract. 
Rut  tMa  oli(jectioa  canoot  be  consideced,  since 
all  the  oth^  oounts,  in  tlie  progress  of  the 
trial,  were  either  withdrawn  by  plaintiff,  or 
the  comt  charged  thera  could  be  no  <ec»Tery 
on  them,  as  was  stated  la  tbe  Btat  part  at  tbe 
opinion. 

5.  We  hare  oonsldeFed  tbe  only  errors  oa- 
algned,  wtalcb  bare  been  Insisted  on  in  argu- 
ment, eac^t  on  the  overruUiig  of  tbe  motton 
for  a  new  trial;  and  we  hnre  foond  aotbing. 
whkb  la  our  judgment  would  justify  oa  Id  set- 
thig  the  judgment  asid^  on  any  ot  tbe  ci^ousde 
urged. 

Affirmed. 


CKNTltAL  OF  GEORGIA  BY.  CO.  v. 
FREEMAN. 

(Sapreme  Ooort  of  Alabaaift.  Jan«  28,  1802.) 

RJLTLROAOS-TNJURraS    AT  CR088THO— PLBAD- 
ING— N  BOLI QE  NCB-CO  N  T  RlBUTOaY 
NEOLIQENCE. 

1.  A  count  alleging  that  defendant's  serrant, 
with  knowledge  or"  notice  that  by  running  the 
train  at  a  rapid  rate  of  speed  on  the  street 
orossing  great  personal  injory  would  likely  be 
cau&ed.  wantonlj  and  intentionally  did  bo,  and. 
as  r.  proxiniflte  conspquence  thpreof.  plaintiff 
wna  itijored,  did  not  etnte  a  raune  of  action. 

2.  A  eoant  alleging  ttiat  defendant's  serrant, 
with  knowledee  "or"  notice  tliat  many  people 
were  likely  to  be  crossing  the  track  at  the  streot 
crossing,  and  that  tlie  failtire  to  ring  tlie  b«n  or 
blow  the  whistle,  as  required  by  statnte,  wan- 
tonly and  intentionally  failed  to  do  so.  and,  as  a 
proximate  couseguenoe  thereof,  plaintiff  was  in... 
jureil.  did  not  state  n  cause  of  action. 

3.  In  an  action  against  a  railroad  tor  injuries 
received  at  a  erossing,  where  tbe  failure  of  the 
engineer  to  ring  the  bell  or  blow  the  whistle 
was  allefied  as  ne}:ligence,  a  plea  that  plaintifE 
did  nnt  stop  and  look  and  listen  before  attempt- 
ing to  cross  the  track  was  good. 


Appeal  from  clrcolt  court,  Jeffennn  eoanty: 
A.  A.  Cotemen,  Judge. 

Action  by  Robert  A.  S.  Freeman  agitairt 
tlic  Central  of  Geocgia  Saitway  Company. 
From  a  Judgm^t  for  plaintUE.  deSmdant  ap- 
peals. Reversed. 

Tbe  complaint  contained  ftre  connts.  In  each 
of  which  the  plaintiff  dahued  920,000.  In  each 
of  the  counts  It  was  averred  that  tbe  plaintiff 
was  ren  over  by  a  train  cperated  by  Ibe  de- 
fendant, while  be,  tbe  ptalRtiff,  wee  on  tlie 
public  highway  In  Alezsnd^  Otty;  that  by 
reason  of  being  so  run  over,  be  lost  a  pan 
of  both  feet,  and  was  otherwise  Injured  end 
crli^led  for  life.   The  negligence  averred  in 
each  of  the  comits  was  as  follows: 
count:  Flaintlfl  idleges  that  defendant  negli- 
gently caused  or  allowed  said  engine  or  train 
to  run  upon  or  against  platntiff,  as  aforesaid. 
Second  count:   The  engineer  or  other  person 
having  control  of  tbe  ruDnlng  of  said  loco- 
motive n^lgently  failed  to  blow  the  whistle 
or  ring  the  bell  at  least  one-fomrth  oC  a  mBe 
before  reaching  the  crossing  of  said  raflway 
with  said  street.  Which  crossing  was  a  paWic 
road  crosshig,  or  negligently  failed  to  Wow 
the  ^rtiistle  or  ring  the  bell  at  short  tntivrals 
vntn  raid  locomotive  had  passed  said  cross- 
ing, as  required  by  sectkHi  8440  of  the  Oode 
of  Alabama.   Third  count:  The  engineer  or 
other  person  having  contrtd  of  tbe  nmnTng 
of  said  locomotive  negligentiy  failed  to  blow 
the  whistle  or  ilng  the  bell  at  least  one-fourth 
of  a  mile  before  reaciiing  a  TcgoUir  Mation 
or  stopping  place  on  said  railway,  or  negH- 
gmtly  failed  to  continue  to  Mow  fiie  whistie 
or  ring  the  bell  at  short  Intervals  nntn  aaM 
mgine  had  reached  said  station  or  stopping 
place,  as  required  by  aection  3440  of  tbe  OoOm 
of  Alabama;   said  stntlcm  or  flt<^ing  place 
being  tbe  depot  of  said  company  at  said  Alex- 
ander City,    fourth  count:  Defendant's  serv- 
ant or  agent  upon  said  en^ne  or  train,  wltfa 
Icnowledge  or  notice  tbat  by  running  said 
train  at  a  rapid  rate  of  speed  to  and  upon 
tbe  crossli^  of  said  street,  great  permnal  in- 
jury would  likely  be  caused  to  persona  npon 
said  crossing,  -frantoDly  or  intentionally  ran 
said  tram  to  or  upon  said  crossing  at  a  rapid 
rate  of  speed,  end  as  a  proximate  consequence 
thereof  ssid  engine  or  train  mn  upon  or 
against  phiintlfr,  and  b*  suffered  the  Injuries 
aud  damage  set  out  In  the  first  count  of  this 
eomplatnt.   Fifth  count:  Defendant's  servant 
or  agent  upon  safd  engine  or  train,  vrtth 
knowledge  or  notice  that  many  people  were 
likely  at  all  times  to  be  crossti^  tbe  track 
of  said  railway  upon  said  street  at  said  cros- 
Ing,  and  that  the  failure  to  ring  the  b«H  or 
blow  tlie  whistle,  as  required  by  section  3440 
of  the  Code  of  the  state  of  Alabama,  In  ap- 
proaching said  crossing,  wantonly  or  Inten- 
tionally failed  to  ring  the  bell  or  blow  the 
whistle,  as  required  by  said  law,  while  ap- 
proaching said  crossing,  and  as  a  proximate 
consequence  thereof  said  engine  or  train  ran 
upon  or  against  plaintiff,  and  inflicted  tbe  in- 
juries and  damage  a^  out  In  tbe  fint  count 
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•«f  tbis  Gomplalot."  To  tbe  first  count  of  the 
-«osa[ptalnt,  «ad  ,to  «ft(dt  count  tfaereof,  iht  de- 
fendant demanwd  upon  dffi  gn>uBd  tliat  tbey 
not  set  out  «  cause  at  action,  or  did  not 
^ate  flaatB  afaowlog  tbe  oesUgence  complained 
•of.  To  the  second  and  third  counts  the  de- 
fendant demurred  upon  the  ground  that  each 
of  said  oouuti  Caito  to  allege  bow  tbe  failure 
to  blow  the  whistle  or  ring  tbe  before 
ceachiog  tbe  cro suing  caaeed  tiie  Injuries  oom- 
plaJaeA  <if.  To  the  fourth  and  fiftli  counts  the 
defendant  demvrred  iw»n  die  ^auwA  ttaat  tbe 
facts  set  up  ttaereiB  state  no  canse  of  action 
^gabawt  tbe  defcndurt.  Tbe  demurrers  to  ocb 
of  tbe  «»Dt8  were  owcruled.  Tbereupen  the 
4l^enclant  pleaded  tbe  general  issue,  and  ser- 
eral  eipeelal  pleas,  aettlna;  np  tbe  coDtritmtory 
uegUgenoe  of  tbe  piabidff.  One  of  these  pleas 
was  as  foUows:  "(S)  For  further  answer  to 
«acfa  connt  of  the  complaint,  eqtanrtely  and 
aereraUy,  defendant  says  It  was  tbe  duty  of 
plaUitUf  to  stop,  look,  and  listen  before  go- 
ing upon  or  attempting  to  cross  defendant's 
«atd  traA,  and  defbndaid  avers  tbat  plaintiff 
did  not  stop  and  IooIe  and  Uatea  before  go- 
ing upon  «r  attending  to  arois  aald  tx»<^; 
4iad  defendant  aren  that  the  cegllgenDe  of 
tbe  plalatlflt  tfala  regard  centillmted  proxi- 
mately to  pioduee  tlM  injuries  complalnBd  ot" 
^  eacb  of  tbe  special  iileaa  aettiiiK  up  tbe 
-eoBtrlttntory  DegUgcmoc  of  the  ptatfaitiff  the 
plaintiff  deaanrred,  so  far  as  tbey  purported 
<o  be  in  answer  to  the  fbartfa  aud  fifth  comits 
«f  the  eomplalnt,  npim  the  crcnmd  that  con- 
Irlbatefr  aegUgcawe  waa  no  anarwer  -to  the 
nagUgeacs  avanvd  to  aald  eonnits.  The  de- 
innrDers  were  aoatalaed.  On  tbe  trial  at  tbe 
•case  there  -were  verdlet  and  Jury  asaeesbig  -the 
dinars  damages  at  $6,730.  Tbe  defendant 
■nppeth,  and  aailgwi  tbe  rendition  ittiereaC  as 
error. 

Jfiiui  LoofloB,  flir  appeHant  Bowman  & 

Harsh,  for  appdlee. 

McOLEUAN,  0. 1.  The  first,  seeond,  and 
4blrd  ooonii  of  the  eompialnt  altege  aegllgeace 
on  tbe  part  of  tbe  defendant,  and  ttaat  sncb 
xkegUgenee  csused  itte  injuites  ooMptetoad  of. 
Tbe  lonrth  and  fifth  oounts  cbarge  noUtlng; 
tbey  allege  no  cause  of  action  against  the  de- 
taidaot  itaUway  do.  w.  Bant  82  South. 
4167.  case  sbould  ba-re  been  trted  as  If 

ttaay  were  not  ta  tt.  Defendant's  ^eaa  of  con- 
-tribotory  negflgence  were  good  agaloat  the 
<a4y  causes  of  action  aUesged  in  tbe  oom- 
irialat  Tbe  denmrrers  to  tb«n  sbould  have 
tMen  ovarrided.  Tbe  evidence  was  free  from 
•conflict  to  tbe  proof  of  ttiose  pleas.  With 
them  In  tbe  caae,  the  defeodant  will  be  cntl- 
tied  to  the  affirmative  <^rge. 

Reversed  and  remanded. 


SOLAHT  et  al.  v.  WEED  et  a!. 
OSupreme  Coort  of  Florida.    Nov.  26,  1901.) 
WRIT  OP  ERROR— DISHISSAI4. 
1.  Where  a  writ  of  error  watt  iKSued  In  An- 
gujirt,  1896,  and  made  returnable  to  the  Jana- 


ary  temi,  1807,  of  the  appelkte  oeort,  and  00 
acire  faoiiiH  aii  iiudienduia  errores  baa  been  la- 
sued  and  served  on  the  defendants  in  error, 
who  liare  in  nowise  appeared  in  Ibe  appellate 
coiut,  sneh  cause  will  be  dismissed, 
(^llabna  by  tbe  Oourt.) 

Error  to  ctocnlt  court,  Duval  county;  H.  H. 
Bucikman,  Beferee. 

Action  between  A.  Solary  and  O.  H.  Brown 
and  7.  D.  Weed  and  ^^tam  D.  Krenson. 
From  the  Judgmcut;  Salary  and  Brown  bring 
error.  Dismissed. 

A.  W.  CoctanU  4k  Son,  for  plalotlffa  In  error. 

PEK  CURIAM.  The  abav^^tyJed  canse 
came  on  for  final  dl^oeHlon  In  Us  r^ular 
order,  and  was  referred  by  tbe  court  to  two 
of  Its  ODnunlsafoners,  Maxwell  and  Olen,  for 
examination,  who  have  reported  tbat  the  same 
should  be  dismissed  because  of  a  want  of  serr- 
Ice  of  any  scire  facias  ad  audlendum  errcres 
on  defeDdants  in  error;  and  it  appearing  to 
the  oourt  that  the  writ  of  <m}r  In  t3ae  cause 
was  aned  out  (m  tbe  27tb  day  of  August,  A.  D. 
1890,  returnat»le  to  tbe  January  term,  A.  D. 
1897,  of  this  court,  and  that  no  scire  focias 
has  been  issued  and  s^ed  upon  defendants 
In  arror,  and  tbat  they  hove  not  appeared  In 
this  QouTt.  .it  ia  theretove  ordered  and  adjudged 
thst  aald  writ  of  error  be,  and  tbe  same  Is 
hereby,  dlswiased,  at  cost  of  plalnttfl  In  em>r 
A.  Bolaiy. 

TAYLOB,  G.  J.,  on  account  of  slcknen  In 
bis  family,  did  not  partleipate  In  .this  decition. 


OABRISUU  w.  BTATO. 
(Snpresae  Contt  off  florlda.  Uarch  10;  1902.) 

BBC»ZTIKa  STOLON  OOODS-^DIOTUmtT— 

INSTRUCTIONSl 

1.  An  indictment  or  information  for  receiv- 
\ng  stolen  property  must  describe  the  property 
alleged  to  hare  been  received,  and  when  the 
propertF  received  emteaces  only  part  of  what 
was  Btolen,  or  is  in  form  different  from  it,  that 
received  must  be  descriiied,  and  not  simply  that 
which  was  stolen.  A  difference  in  description 
only  in  qoantit?  or  number  will  be  Immaterial, 
but  matter  descriptive  of  Ihe  property  received 
it  materia),  and  mnst  be  proveo  as  alleged. 

2.  A  charge  of  receiving  stolep  goods,  to  wit, 
"two  cases  of  cigars,  both  of  the  value  of 
9^00,"  will  Bot  be  sastaincd  by  proof  of  the  re- 
ceipt by  defeadant  of  a  lot  of  looae  dgars  not 
in  onaea,  and  not  received  directly  from  cases 
known  to  have  been  stolen,  even  though  such 
ciffflrs  came  from  the  cases  of  cigars  which  bad 
been  previously  stolen. 

Carter,  J.,  dfesenting. 
(Byllabos  by  the  Court) 

Error  to  criminal  court  of  record,  Hllto- 
borough  county;  Walter  6.  Graham,  Judge. 

Alfonso  Gabriel  was  convicted  of  receiv- 
ing stolen  goods,  and  brings  «Tor.  Berera- 
ed. 

Wall  A  Hampton,  for  plaintiff  In  error. 
William  B.  Lamar,  Atty.  Gen.,  for  tbe  JStat& 

PBR  CURIA&f.  This  caae  was  referred 
by  the  court  to  its  commlsstijnera  tot-  In- 
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Testlgatlon,  who  luiTe  r^rted  that  It  Bhonid 
be  reTereed.  After  consideration,  the  court 
concurs  In  this  view. 

The  Information  filed  against  plaintiff  In 
error  contains  two  counts,— the  first  for  lar- 
ceny; the  second  for  receiving  stolen  prop- 
erty. The  state  elected  to  rely  iqKm  the  sec- 
ond count.  Plaintiff  In  error  was  convict- 
ed, the  count  descrlbli^  the  property  as 
"two  cases  of  cigars,  both  of  the  value  of 
five  hundred  dollars,"  of  the  goods  and  pn^ 
erty  of  the  Savannah,  Elorida  &  Western 
Railway  Company,  a  corpwation. 

Ascdgnments  of  «Tor  tu*ged  here  are  that 
the  court  erred  In  saving  a  certain  charge 
at  the  request  of  the  states  and  in  refusing 
one  requested  by  the  accnned.  The  one 
given  is  as  follows:  "That  while  it  is  char- 
ged In  the  Information  that  defendant  re- 
ceived two  cases  of  cigars,  which  bad  been 
stolen,  knowing  th«n  to  have  been  ab^en 
at  the  time  he  received  them,  it  is  not  neces- 
sary for  the  state  to  prove  that  he  received 
two  cases  or  any  other  matter;  but  if  the  state 
proves  that  the  defendant  received  any  part 
of  the  cigars  out  of  the  two  cases,  whether 
In  or  out  of  a  case,  of  tbe  property  ct 
the  Savannah,  Florida  &  Western  Railway 
Company,  any  value,  which  bad  heea 
theretofore  stolen,  and  knew  at  the  time 
they  bad  been  stolen,  then  you  should  find 
him  guilty."  Tbe  one  refused  reads:  "The 
Information  charges  tbe  defendant  with  re- 
celTlng  two  cases  of  cigars,  and  that  they 
were  stolen,  and  that  ■  at  the  time  be  re- 
ceived them  be  knew  them  to  bave  been 
stolen,  but  tbe  court  charges  you  that  it  la 
not  student  for  a  conviction  of  tbe  defend- 
ant that  tbe  proof  shows  he  received  a  lot 
of  loose  cigars,  nether  In  cases  nor  In 
boxes,  even  though  all  tbe  otiier  dements  of 
the  charge  are  proven  to  your  satisfaction, 
beyond  a  reasonable  doubt,  and  that  the 
cigars  received  by  him  came  out  of,  and 
were  part  of,  the  cigars  so  stolen  in  tiie 
cases." 

Tbe  proofs  show  that  two  cases  of  cigars 
of  the  ownenth^  alleged  were  stolen,  and 
according  to  one  phase  of  tbe  evidence  the 
cases  were  unpacked,  and  some  of  the  cigars 
taken  therefrom,  and  In  a  loose  state  were 
carried  to  defendantfs  bouse  tbe  morning  of 
the  day  following  that  on  which  the  cases 
were  stolen,  and  there  received  by  him. 
There  was  testimony  tending  to  connect 
defendant  with  receiving  tbe  Btiden  cases 
of  cigars  before  they  were  broken  and  un- 
packed, bnt  tbe  accused  had  the  right  to 
have  the  law  correctiy  g^ven  under  the  count 
upon  which  he  was  tried  in  any  phase  of  tbe 
testimony  which  the  Jury  was  authorised  to 
accept  favorable  to  him.  SUmmy,  alias 
Simmons,  was  an  accomplice,  an  admitted 
ccmvlct  of  another  grave  offense,  and  con- 
tradicted In  several  particulars,  besides  be- 
ing inconsistent  In  his  own  statements  be- 
fore the  Jury.  The  credibility  of  his  testi- 
mony was  for  the  Jury,  and  tbe  accused  bad 


the  right  to  have  the  }nry  Instructed  eo 
the  theory  that  his  testimony  be  entirely  re- 
jected. On  tbe  showing  of  the  otbw  wit- 
nesses the  Jury  might  have  found  that  de- 
fendant received  loose  cigars  carried  to  Us 
house  on  the  morning  after  the  cases  of 
cigars  were  stolen,  though  takm  out  of 
them  by  othec  parties  than  defendantt  anA 
on  this  phase  of  the  testimony  the  court 
erred.  In  our  judgmoit,  in  giving  the  latter 
part  of  tbe  charge  excepted  to  and  in  re- 
fusing to  give  the  request  refused. 

In  an  indictment  for  receiving  Btolai 
goods,  the  propoty  which  was  lecelred 
must  be  described,  and  not  that  which  was 
stolen,  if  the  one  embraced  only  sncb  part 
of  the  other,  or  tbe  other  in  such  changed 
form,  that  a  description  of  one  conld  not  ap- 
ply to  the  other.  If  tbe  dlffo-aice  1b  eidy 
in  quantity  or  number,  it  would  be  Immst- 
terial,  as  these  allegationa  need  not  be  pror- 
en  precisely  as  made;  but  matter  wbleb  Is 
descriptive  must  be  proven  as  allied,  to 
api^y  to  tbe  goods  as  received.  Tbe  word 
"cases,"  as  used  here,  is  not  shown  to  have 
a  recognized  meaning  as  denotliqr  packages 
containing  a  certain  number  or  quantity  of 
cigars;  and,  even  if  it  bad  sncb  meaning,  ft 
should  still  be  construed  as  descriptive  of  a 
case  containing  cigars,  and  not  of  a  certain 
nnmber  of  cigars,  without  refmnce  to  tMr 
packing.  The  charge  in  tbe  Indictment 
would  not  be  sustained,  therefore,  by  proof 
of  tbe  recdpt  by  defendant  (tf  a  lot  of  looas 
cigars  not  In  cases,  or  not  lecdved  di- 
rectly from  cases  known  to  be  stoloi.  Cook, 
V.  Gavin,  121  Hess.  6^  28  Am.  "Rep.  2S5? 
SUte  T.  Moore,  88  N.  a  70;  2  Blsb.  Or. 
Proc.  I  710;  Blp.  Larceny,  f  238.  TlSe 
charge  refused  states  tbe  law  correctly,  and 
it  was  error  to  refuse  it 

For  the  errors  pointed  out  the  Judgment 
must  be  reversed. 

OABTBB,  J.  (dissmting).  In  November, 
1901,  an  information  was  filed  in  tbe  crlmi- 
bal  court  of  record  of  HlUsborongb  county, 
charging  idaintiff  in  error  by  tbe  first  connt 
with  larceny,  and  by  the  second  connt  with 
receiving  stolen  proper^.  Tbe  property 
was  described  in  the  second  count  as  "two 
cases  of  cigars,  both  of  the  valne  of  five 
hundred  doUara,  of  the  goods  and  Chattds 
of  tbe  said  Savannah,  Florida  ft  Western 
Railway  Company,  a  corporation,  then  late- 
ly before  felwlously  rtolcm,  takoi,  and  car- 
ried away."  At  tiie  conclusion  of  tbe  evi- 
dence for  the  state,  the  defmdant  uffatng 
no  testimony,  the  state  elected  to  rdy  for 
conviction  upon  the  second  count,  and  upon 
that  count  defendant  was  found  guilty,  and 
from  tbe  sentoice  imposed  sued  out  this 
writ  of  error.  At  the  concdnslon  of  the  tes- 
timony the  defendant  moved  the  court  to  In- 
struct tiie  Jury  to  bring  in  a  verdict  of  not 
guilty,  on  the  ground  that  "the  proof  does 
not  correspond  with  the  allegations  contain- 
ed In  the  Information."  The  motion  was 
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-denied,  an  sceptloa  noted,  and  the  ruling  la 
Assigned  as  error,  and  argued  In  this  court, 
lu  Its  general  charge  the  conrt  instructed 
the  jury  that  they  must  find  that  defendant 
received  the  "two  cases  at  cigars  described 
In  the  information,  or  some  portion  thereof," 
AS  one  of  the  elements  necessary  to  support 
a  couTlction.   At  the  request  of  the  state 
the  court  further  instructed  the  jury  "that 
while  It  Is  charged  in  the  information  that 
the  defendant  received  two  cases  of  cigars 
which  had  been  stolen,  knowing  them  to 
have  been  stolen  at  the  time  he  received 
them.  It  Is  not  necessary  for  the  state  to 
prove  that  he  received  two  cases,  or  any 
otber  number;  but  If  the  state  proves  that 
the  defendant  received  any  part  of  the  cigars 
out  of  the  two  cases,  whether  In  or  out  of  a 
-case,  of  the  property  of  the  Savaimab,  Plorl- 
<la  &  Western  Eallway  Company,  of  any 
value,  which  had  been  theretofore  stolen, 
and  knew  at  the  time  they  had  been  stolen, 
then  you  should  find  him  guilty."   This  In- 
struction was  duly  excepted  to,  and  the 
-defendant  also  excepted  to  the  refusal  to 
give  the  following  Instmctlon  requested  by 
blm:   "The  information  charges  the  defend- 
ant with  receiving  two  cases  of  cigars,  and 
that  they  were  stolen,  and  that  at  the  time 
be  received  them  he  knew  them  to  have  been 
stolen;  but  the  court  charges  you  that  It  Is 
not  sufficient  for  a  conviction  of  the  defend- 
ant that  the  proof  shows  he  received  a  lot 
of  loose  cigars,  neither  In  cases    nor  in 
boxes,  even  though  all  the  other  elements 
of  the  charge  are  proven  to  your  satisfaction 
beyond  a  reasonable  doubt,  and  that  the 
cigars  received  by  him  came  out  of  and 
were  part  of  the  cigars  so  stolen  in  the 
cases."     The  testimony  Is  clear  that  boxes 
of  cigars  containing  50  or  less,  packed  In 
cases,  were  by  the  agents  of  the  Savannah, 
Florida  &  Western  Hallway  Company  placed 
In  a  freight  car,  and  the  doors  of  the  car 
closed  and  sealed  at  about  8  o'clock  p.  m., 
September  4,  1901;   that  about  two  hours 
afterward  It  was  discovered  that  the  car 
had  been  broken  Into,  and  two  cases  of  the 
cigars  stolen.    Some  of  these  cigars  In  the 
boxes  were  on  the  5th  or  6th  of  September 
sold  by  John  Simmons,  otherwise  known  as 
"Shimmy,"  to  Gordon  Keller.   John  Lee,  a 
back  driver,  testified  that  on  the  night  of 
September  4th  he  saw  defendant  and  Shim- 
my at  Bob  Donaldson's;  that  Shimmy  told 
him  he  wanted  witness  to  haul  some  boxes; 
that  defendant  would  pay  for  the  hauling; 
that  witness  then  and  there  asked  defend- 
ant "how  about  the  pay  to  haul  these  boxes"; 
that  defendant  told  him  to  go  ahead,  that 
he  would  pay  for  the  hauling;  that  subse- 
quently defendant  did  pay  for  It;  that  there- 
upon he  and  Shimmy  went  for  the  boxes, 
and  took  them  to  Shimmy's  house,  Shimmy 
telling  him  they  were  cigars,  and  that  be 
and  a  Cuban  bought  them  from  a  factory, 
and  they  would  not  be  missed  for  six 
months.   When  Shimmy  was  arrested,  a  tew 


days  later,  def ^dant  told  Lee  that  he  heard 
Shimmy  was  trying  to  get  defendant  and 
Lee  into  the  "cigar  business,"  and  that,  if 
any  one  asked  Lee  "about  these  ctgara,  yoa 
tell  them  that  joa  don't  know  anything 
about  them." 

Joe  Guzman  testified  ttiat  he  was  a  dgar 
maker,  and  employed  by  defendant  as  such 
in  bis  factory  in  September,  1901 ;  that 
about  9  or  9:30  a.  m.,  September  5tb,  de- 
fendant sent  lilm  with  Shimmy,  telling  wit- 
ness he  wanted  blm  to  pack  some  cigars  at 
defendant's  house;  that  witness  went  with 
Shimmy  to  the  Tatter's  house,  where  he  saw 
a  lot  of  3,000  or  4,000  cigars  In  a  counter- 
pane, some  with  wrappers  on  them,  others 
with  no  vrrappws  on  them,  but  none  of  them 
In  cases  or  boxes;  that  Shimmy  told  blm 
the  cigars  belonged  to  defendant;  that  ha 
went  on  to  defendant's  boua^  where  he 
found  defendant;  that  15  or  20  minutes  aft- 
erwards Shimmy  came  bringing  the  cigars,— 
8,000  or  4,000  loose  cigars.— and  he,  at  de- 
fendant's request  and  In  his  presence,  pack- 
ed them  loosely  In  a  trunk.  He  also  stated 
that  the  cigars  were  like  those  Introduced 
In  evidence  that  had  been  purchased  from 
Shimmy  by  Gordon  Keller;  that  he  saw  no 
cigar  cases  or  boxes  while  at  Shimmy's 
house,  and  thought  he  would  have  seal 
them  had  any  been  In  the  room. 

John  Simmons,  otherwise  known  as  "Shim- 
my," testified  that  on  the  night  of  the  4th  of 
September,  after  the  freight  train  left,  defend- 
ant went  to  a  certain  place,  and  showed 
witness  the  two  cases  of  cigars,  and  told 
witness  he  would  give  the  latter  $10  to  let 
them  remain  at  hie  house  that  night;  that 
he  employed  Lee,  the  hackman,  at  Donald- 
son's bar,  to  haul  the  cigars  to  witness' 
house;  that  witness  went  with  Lee  to  the 
place  where  the  cigars  had  been  left  by 
defendant,  and  put  them  In  the  hack,  and 
carried  them  to  witness'  house;  that  he 
knew  defendant  would  not  be  able  to  pay 
witness  the  flO,  so  witness  opened  one  of 
the  cases  at  his  bouse,  and  took  out  24 
boxes  of  cigars,  and  Lee  took  out  1  box, 
and  witness  nailed  the  case  up  again;  that 
witness  carried  23  boxes  of  the  cigars  taken 
out  by  him  to  Gordon  Keller;  that  the  next 
morning  about  8  o'clock  defendant  came  to 
witness'  house,  and  he  and  defendant  un- 
packed the  cigars  by  taking  them  out  of 
the  cases  and  boxes;  that  he  loaned  de- 
fendant a  comfort  to  put  the  cigars  In,  and 
assisted  defendant  to  carry  them  to  defend- 
ant's house,  where  the  lltUe  wrappers  were 
taken  off,  and  the  cigars  packed  In  a  trunk 
by  Guzman  at  defendant's  request;  that 
afterwards,  on  the  same  day,  defendant  re- 
turned to  witness*  house  for  the  cases  and 
boxes  from  which  the  cigars  were  taken. 

The  evidence  does  not  show  how  many 
cigars  were  In  each  case,  but  the  assistant 
state  attorney  admitted  In  open  court  that 
they  each  contained  5,000  cigars. 

I  have  not  stated  all  the  testimony  of  the 
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wltBBBMB,  tnt  only  sodi  put  tAcmrf  KS  XJIf- 
peaTB  to  be  aeceMBir  to  determine  the  pn>- 
priet7  of  the  InstrtiettDnB  gtven  and  leftUKd. 
The  teBtimony  of  Shimmy  was  not  only  con- 
tradictory fn  many  respects  and  contradict- 
ed by  other  state  witnesses  In  other  respects, 
but  be  admitted  tiut  he  bad  been  eooTlcted 
of  aubezetemmt  and  ofher  crimes.  Lee  and 
Gunman  also  contradicted  themsdres  In  same 
respects,  and  ttiere  vma  testimony  tending  to 
abem  that  Shimmy,  Iiee,  and  I  tMnk  Gm- 
man,  were  accoms^ces  In  Qie  defendant's  at 
leged  crime.  Tbe  credlbUtty  of  these  wtt- 
nesses  was,  howcfrer,  tar  Uie  faxj,  and  the 
covt  could  pR^erly  charge  tbe  jury  upon  any 
tensMe  theory  dedoclMe  from  their  testi- 
mony, leavb^  tbe  Jury  to  Jodge  of  the  credi- 
bility of  the  testimony,  and  of  the  snffidency 
of  the  erldence  to  snstaln  a  particular  theory. 
From  tile  teotlmoi:^  of  Shimmy,  In  part  cor- 
roborated by  Lee,  two  theories  are  dedudble: 
One  that  defendant  received  tbe  two  cases  of 
dganr  on  the  night  of  tbe  4th;  another  that 
be  received  the  cigars  or  a  part  of  them  the 
next  morning,  while  tbey  were  being  taken 
from  tbe  cases  and  boxes;  or,  to  state  It  in 
.another  way,  that  the  dgars  were  in  bis  pres- 
ence and  partly  by  him  taken  from  the  cases, 
and  that  he  received  them  or  a  part  of  tiiem 
as  they  were  taken  from  the  cases.  Upon 
either  theory.  In  my  opinion,  be  would  be 
guilty  under  the  second  count  of  ttie  biforma- 
tlon,  and  there  would  be  no  substantial  vari- 
ance In  the  proof  relating  to  the  description 
of  the  goods  received  by  falm.  The  statute 
punishes  as  a  felon,  without  regat<d  to  the 
quantity  or  value  of  the  property  received, 
one  who  "receives  stolen  money,  goods  or 
property,  knowing  the  same  to  have  been 
stolen."    Section  2151,  Rer.  St 

Under  tbe  allegation  that  deflendant  receiv- 
ed two  cases  of  dgars,  I  think  it  cannot  be 
denied  that  be  could  lawfully  be  convicted 
upon  proof  of  recdving  one  case  of  clgara; 
likewise,  If  he  received  one  case  only  half  full 
or  partly  filled  with  tbe  cigars.  The  prc^ 
erty  is  described  as  '*two  cases  of  cigars." 
It  was  unnecessary  to  allege  that  the  cigars 
were  In  cases,  but  having  so  alleged  the  mat- 
ter becomes  descriptive,  and  must,  like  all 
other  descriptive  matter,  be  substantially 
proved  as  laid.  I  do  not  understand  that  It 
would  be  necessary  in  such  a  case  to  prove 
that  tbe  cases  were  stolen  property.  They 
might  have  been  the  property  of  the  defend- 
ant, which  he  bad  previously  turned  over  to 
the  thief  for  the  purpose  of  being  packed 
with  stolen  cigars,  in  which  event,  so  far  as 
the  cases  alone  were  concerned,  there  could 
\x  no  receiving  of  stolen  property  by  receiv- 
ing defendant's  own  cases  from  the  thief; 
but.  If  they  were  filled  with  recently  stolen 
cigars  when  received,  the  defendant  would  be 
guilty  of  receiving  "two  cases  of  cigars  then 
lately  before  stolen,"  in  strict  conformity  to 
the  allegation  of  this  Information.  I  think 
this  allegation  means  that  defendant  rGcelved 
stolen  cigars  in  cases,  and  that  the  words 


"two  casoT'  arc  msfdy  ^hscrlptlTe  matter, 
showing  the  state  or  conditfon  In  wbfcb  Out 
dgars  were  when  received.  Now,  It  Is  dear- 
ly shown  1^  the  evidence  in  this  case  that 
the  dgars  and  the  casea  containing  then 
were  both  atoloi,  and  of  course  If  tlie  defend- 
ant received  them  on  the  night  of  September 
4th,  according  to  Shimmy's  testimony,  he  re- 
ceived precise^  .the  same  number  and  In  pre- 
dsdy  tbe  same  cases  and  In  the  predse  con- 
dition as  whoa  stolen,  and  tbe  allegation  of 
the  Information  Is  not  only  subrtantially.  but 
ItteraHy,  met  by  such  proof.  If,  however,  be 
did  not  receive  them  until  next  morning;  and 
at  the  time  and  during  tlie  process  of  receiv- 
ing them  they  were  removed  from  Uie  cases 
In  the  presence  of  dtf^dant,  and  be  then  and 
there  assisted  In  removing  them  from  tbe 
cases,  and  then  and  there  took  possession  of 
tbe  entire  lot,  or  only  a  part  of  tbe  entire  lot, 
even  though  less  than  an  entire  case,  I  be- 
Ueve  tbat  he  Is  guilty  of  a  complete  offense 
under  tbe  statute;  and  that  there  Is  no  nute- 
rlal  variance  between  the  allegation  of  tlie 
description  of  the  property  received  and  the 
proof.  If  a  party  was  charged  witb  stealing 
a  bam  covered  wltb  a  napkin,  and  the  evi- 
dence showed  tbat  he  careful^  removed  the 
napkin  without  moving  tbe  ham,  and  tiien 
took  the  bam,  leaving  the  napkin,  would  the 
variance  be  material?  If  one  be  Indicted  for 
receiving  a  botUe  of  stolen  wtalaky,  and  the 
proof  showed  tbat  tbe  botOe  was  only  balT 
full,  or  tbat  tbe  receiver  did  not  take  manoal 
possession  of  the  bottle,  but  held  a  jug  or 
quart  cup  while  defendant  poured  the  bottle 
of  whisky  Into  it,  Would  tbe  variance  betveu 
the  allegation  and  proof  be  materlalT  I  be- 
lieve not  The  defendant  In  sndi  a.  case 
could  not  be  misled  by  so  Insubstantial  a  va- 
riance, nor  would  the  offense  proven  be  differ- 
ent fftnu  that  charged;  and  it  seems  to  me 
that  It  would  be  going  beyond  the  vorge  of 
technicality  to  say  that  a  change  In  the  out- 
ward form  or  characteristics  of  a  stolen  arti- 
cle effected  during  the  process  of  receiving 
such  stolen  property,  or  during  the  process  of 
stealing  it,  should  protect  the  receiver  or  the 
thief  against  conviction  oa  an  Indictment 
properly  describing  tbe  property  aa  It  existed 
when  the  process  of  receiving  or  stealing  was 
begun,  though  not  aa  it  existed  at  the  com- 
pletion of  the  offense.  I  do  not  understand 
that  any  of  the  authorities  dted  by  the  court 
contravene  the  position  I  have  assumed.  Id 
Com.  V.  Gavbi,  121  Mass.  64.  25  Am.  Rep. 
255,  defendant  was  indicted  for  stealing  "six 
bottles  of  whisky  and  six  bottles  of  brandy," 
and  the  evidence  showed  that  the  liquor  was 
in  casks  and  drawn  therefrom  into  bottles  by 
defendant  Tbe  court  held  the  variance  fataL 
If  the  liquor  had  been  In  bottles,  but  the  de- 
fendant bad  drawn  It  from  these  bottles  Into 
bis  own  vessels.  It  seems  to  me  the  convic- 
tion could  and  would  have  been  sustained 
upon  the  principles  I  have  stated.  In  State 
V.  Moore,  33  N.  O.  TO,  defendant  was  Indicted 
for  stealing  two  barrels  of  turpentine,  while 
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t^e  pasoof  Bbowed  that  tbie  tarpenttne  was 
stolen  by  dlp^ng  It  ftom  boxes  In  -the  trees, 
ana  tt  was  afterwards  put  Into  two  bar- 
rels by  deleodant.   The  court  heM  tbtt  t>- 
riance-  fatal.   If,  hatt*eT«*,  th&  tinpeDtlne  bad 
been  In  barrels  when  stolen,  and  the  defend- 
ant effected  the  larceny  bj  drawing  it  from 
the  bairels  and  ptactng  H  In  his  o^rn  vesBels, 
I  tbtak  the  variance  wotrid  be  Immaterial. 
The  text-books  cited  refer  to  these  and  simi- 
lar cases,  and  do  not.  In  my  Judgment,  an- 
notmce  a  mte  dlfTcrent  from  that  contended 
for  hf  me.   Indeed,  I  hsTe  foand  no  direct 
autborlty  upon  the  subjoet,  either  for  or 
against  tiie  view  I  entartats.  If  ooe  be  char- 
ged with  stealing  a  case  of  salmon,  and  It  be 
shown  that  the  case  was  open  and  he  sln^dy 
took  the  boxes  of  aalnwui  theEefiom  conttltat- 
Ing  a  full  case  (four  dozen),  would  the  vari- 
ance be  fatal  because  the  thief  failed  to  steal 
the  box?  MuBt  he  steal  the  case,  too,  to 
make  Um  gnllty  at  the  larceny  of  a  case  of 
salmon?  And  can  a  different  rale  be  applied 
to  the  larceny  of  a  case  of  cigars?  I  think 
not.  Tfflttd  by  the  rules  I  believe  to  be  ap- 
plicable, I  think  there  Is  no  error  in  the  1d- 
stmctlon  given  on  behalf  of  the  state,  and 
that  the  one  requested       defendant  was 
prt^erly  refused,  under  the  facts  of  the  case. 
The  Instruction  given  required  the  Jury  to 
find  fliat  defendant  received  some  part  of  the 
dgars  out  of  the  two  cases  which  had  been 
theretofore  stolen,  but  whetha  in  a  case  or 
not  waa  bnmateriaL  This,  I  thinks  was  a 
cwrect  esq^oBltlon  of  the  law,  aa  applied  to 
(me  ttaecry  of  the  evldenee  gBOWlug  out  at 
the  teatliDQQy  of  Shimmy,  to  the  effect  that 
defatdaat  was  praent  when  the  clgara  wen 
unpacked,  and  reeelTed  the  dgaxs  as  fk^y 
weve  taken  oat  of  the  cases  and  bnes*  The 
InstmctlGii  reused  was  broad,  enongh  to  deny 
this  theny  of  the  eaaek  mA  aa  appUed  to  Ijke 
eridenca  siq^ortlng  that  theory  would  have 
aallifled  the  tostnictloQ  Just  considered.  It 
aseerted  that  defoidant  could  not  be  convict- 
ed vpon  proof  that  he  recced  a  lot  of  looee 
dganit  neither  in  cases  nor  bdxes,  eroi 
thoDgh  the  cigars  rectived  by  him  came  out 
of  and  were  part  of  the  cigars  so  stolen  In 
the  cases.  If,  as  I  have  stated,  defendant 
was  i^esent  when  the  cigars  were  taken  from 
the  eases  and  boxes,  and  received  them  as 
Ihfly  were  taken  from  these  cases  and  boxes 
In  a  kmse  stated  he  would  be  guilty,  but  vol- 
dcr  this  instruction,  if  given*  the  Jury  would 
have  been  bound  to  acquit  This  instruction 
as  applied  to  that  theory  of  the  case  does  not 
state  the  law  correctly,  and  tt  was  therefore 
l^operly  refused.   If  the  Instruction  had  been 
so  framed  as  to  convey  the  idea  that  If  the 
Jury  believed  from  the  evidence  that  the  de- 
tmdant  did  not  receive  the  stolen  cigars  or 
any  of  them  until  they  were  carried  to  his 
house     Shimmy  on  the  morning  of  Septem- 
ber 6th,  and  that  whdi  so  carried  to  bis 
hoose  and  received  by  bim  they  were  in  a 
loose  state,  and  not  In  cases,  ttaey  should  ac- 
quit, I  think  the  instruction  would  bave  been 


correct  as  ap^led  to  tlie  testimony  of  Go>- 
man,  if  his  testimony  fivralebes  an  Inference 
or  supports  the  theory  that  tbe  cigars  were 
first  received  at  defeudanf  s  house  on  Septem- 
ber 6th,  which  the  majority  of  the  court 
seems  to  think  Is  the  case,  bnt  which  I  doubt; 
bnt,  whether  It  does  or  not,  the  Instruction 
asked  Is  not  confined  to  that  theory  of  the 
receiving,  but  would  Intiude  the  theory  which 
I  have  shown  is  sui^rted  by  one  phase  of 
Sblnany's  testimony. 

From  what  has  bean  aald  It  will  s^iear 
that  In  my  ofvtnion  the  court  properly  denied 
the  motion  to  Instruct  the  Jory  to  find  defend- 
ant aot  guilty  upon  the  grooad  stated  In  tb» 
awtlen,  and  that  there  was  no  error  In  the 
bistmctlon  given,  or  in  the  rrthig  refiislnff 
defotdant's  requested  hutmetton.  I  ttlnk 
the  JnOpneiit  ought  to  be  afflrmed. 


CLBM  V.  MESBROLB  et  al. 
(Supreme  Court  of  Florida.  May  6, 1902.) 

BILL  TO  RBHOVB  CLOUD  -POaSEBBlON— 

PLEIADINQ. 

1.  Where  the  complaiDaot's  title  to  real  es- 
tate is  a  legal  one,  be  must  be  In  possession  Id 
order  to  maintain  a  snit  In  equity  to  remove  a 
cioud  from  such  title,  unless  the  land  is  wild, 
unimproved,  and  to  unoccupied  as  not  to  de- 
stroy the  constructive  pessaBBion  thst  follows 
the  legal  title;  and  the  bill  must  allege  such 
possession,  or  such  uooceiqried  cenditioa  of  the 
land,  dse  tt  Is  sufajeet  to  donumr  lor  want  ot 
equity. 

(Syllabus  bs  the  Court) 

Appeal  tctaa  cfreult  coor^  Onmge  county; 
John  D.  Breem^  Jadge: 

Bin  19  David  B.  CSem'  against  I'm^  B. 
Keaerde  ud  otheia.  Decree  tat  defendants,, 
and  (daintur  s^peals.  Affirmed. 

'  Ij.  D.  Browne  (B.  H.  Terry,  on  the  brief),, 
for  appellant  Arthur  F.  OdUn*  for  appel- 
lees. 


PER  CDRIAM.  This  cause,  being  reached 
In  its  regular  order  on  the  docket,  was  refer- 
red by  the  court  to  ito  commIs8l<mers  for  in- 
vestigation, who  report  the  sam^  reotnnmend- 

Ing  aflirmance. 

Upon  due  consideration,  the  court  finds  that 
the  original  and  amended  bills  In  the  case  al- 
leged the  complainant  (appellant)  to  be  the- 
owner  of  the  legal  title  to  certain  real  es- 
tote  In  Orange  county,  and  that  a  certala 
Judgment,  sheriff's  sale,  and  deed  therennderr 
of  said  premises,  and  certoin  subsequent  con- 
veyances thereof  by  the  purchaser  at  such, 
sheriff's  sale,  and  certain  subsequent  mort- 
gages thereof,  were  Illegal,  null,  and  void,  and 
prayed  that  the  same  mlgbt  be  so  declared 
and  canceled  of  record.  The  bill  Is  essential- 
ly one  by  the  alleged  owner  of  tbe  legal  title- 
to  real  estate,  seeking  tbe  removal  of  alleged 
clouds  upon  such  title,  but  the  bill  omits  to 
allege  whether  the  complainant  therein  waa 
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In  possession  of  the  lands  at  the  time  of  the 
filing  of  bis  bill,  though  It  does  allege  that  he 
had  been  In  possesBlon  thereof  about  three 
years  previously  thereto,  and  It  8ho\ni  that 
some  of  It,  at  least,  was  Improved  with  dwell- 
ing bouses  and  orange  groves.  The  bill,  as 
amended,  was  demurred  to,  on  the  ground  of 
a  want  of  equity.  This  demurrer  was  sus- 
tained, and  the  bill  dismissed,  from  which 
decree  the  appeal  is  taken. 

It  has  been  settled  here  by  a  long  Une  of 
decisions  that  where  the  complainant's  title 
to  real  estate  Is  a  legal  one,  he  must  be  In 
possession  of  the  premises  In  order  to  main- 
tain a  suit  In  equity  to  remove  a  cloud  from 
such  title,  unless  the  land  is  wild,  unimprov- 
ed, and  so  unoccupied  as  not  to  destroy  the 
constructive  possession  that  follows  the  le- 
gal title;  and  the  bill  must  allege  such  pos- 
session or  such  unoccupied  condition  of  tbe 
land,  else  It  will  be  subject  to  demurrer  for 
want  of  equity.  Cavedo  ■  v.  BilllngB,  16  Fla. 
261;  Conant  v.  Buesing,  23  Fla.  559,  2  South. 
S82;  Sloan  v.  Sloan,  25  Fla.  53,  S  South.  603; 
Haworth  v.  Norrls,  28  Fla.  763,  10  South.  18; 
Patton  V.  Grumpier.  29  Fla.  573,  11  South. 
223;  Gamble  v.  HamUton,  31  Fla.  401,  12 
South.  229;  Graham  v.  Mortgage  Co.,  S3  Fla. 
356,  14  South.  796;  Winn  v.  Strickland,  34 
Fla.  610.  16  South.  606;  Woodford  v.  Alex- 
ander, 35  Fla.  333,  17  South.  668;  Levy  v. 
Ladd.  35  Fla.  391,  17  South.  635;  Brown  v. 
Solary,  37  Fla.  102,  19  South,  161;  Watson  v. 
HolUday,  37  Fla.  488,  19  South.  640;  Rich- 
ards V.  Morris.  39  Fla.  205,  22  South.  650. 
There  was,  therefore,  no  error  in  sustaining 
the  demurrer  to  the  bill.  It  Is  therefore  here- 
by considered,  ordered,  and  adjudged  that  the 
decree  of  the  court  below  appealed  from  In 
said  cause  be,  and  the  same  Is  hereby,  affirm- 
ed, at  the  cost  of  the  appellant,  but  without 
prejudice  to  his  right  to  file  another  bill  as 
he  may  be  advised.  If  in  position  to  allege 
possession  in  himself  of  the  premises  In- 
volved. 


ROUSE  V.  STATE. 
<Sapreme  Court  of  Florida.  March  11,  1902.) 

CRIUIHAI.  LAW— UMITATION  OF  PROSECU- 
TIONS. 

1.  The  statute  of  litnitationa  as  to  criminal 
prosecutions  (section  2357,  Rev.  St.),  providing 
that  all  offenses  not  punishable  with  death 
shall  be  prosecuted  within  two  years  after  the 
same  shall  have  been  committed,  contains  no 
exceptions  on  account  of  an  accused  conceal- 
ing himself  or  absenting  himself  from  the  state 
after  the  commission  of  an  offense;  and  it  is 
the  established  practice  in  this  state,  as  to  of- 
fenses to  which  the  two-year  limitation  applies, 
that,  if  it  appears  from  the  indictment  or  in- 
foimfltion  that  the  offense  charged  was  com- 
mitted more  than  two  years  before  indictment 
found  or  information  presented,  a  motion  to 
quash  is  proper,  and  should  be  sustained,  in  the 
absence  of  any  allegations  showing  that  the 
prosecution  was  based  upon  one  instituted  be- 
fore the  expiration  of  the  statutory  limitation. 

2.  Where  an  information  in  a  criminal  court 
■of  record  shows  that  the  offense  charged  was 
'Committed  more  than  two  years  before  the  fil- 


ing of  the  information,  and  a]I^|es  further  that 
the  accused  was  prosecnted  for  the  offense 
within  the  two-year  limitation,  by  the  making 
of  an  affidavit  before  a  jnstice  of  the  peace, 
the  issnance  of  a  warrant  to  the  proper  ofBcer, 
and  its  failure  of  service  on  account  of  tbe  con- 
cealment and  absence  of  the  accused  from  the 
state,  but  fails  to  allege  that  the  Information 
was  based  upon  or  had  any  connectioD  with  the 
prosecution  before  the  Justice  of  tbe  peace,  it 
should  be  quashed  oo  motion  based  on  the 
ground  that  the  prosecntlon  by  information  was 
barred  by  statute  of  limitation.  Whether  a 
proceeding  before  a  committing  magistrate  un- 
der our  system,  which  is  not  nuMte  an  indis- 
pensable .  prerequisite  to  the  finding  of  an  in- 
dictmeut  or  tbe  filing  of  an  informaticHi,  will 
constitute  a  beginning  of  a  prosecntiim,  within 
tbe  meaning  of  out  statute  of  IlmitatlonB,  is 
not  decided,  as  the  information  in  this  case 
shows  DO  continuation  or  connectioa  with  any 
prior  prosecution. 
(Syllabus  by  the  Gonrt) 

Error  to  criminal  court  of  record,  Escam- 
bia cQunty;  A.  O.  Blount,  Jr.,  Judge. 
Richard  Rouse  was  convicted  of  usaul^ 

and  brings  error.  Reversed. 

O.  H.  Alston  (A.  W.  Spears,  on  the  brief), 
for  plaintiff  In  error.  William  B.  lamar. 
Atty.  Gen.,  for  the  State. 

MABRT.  J.  On  the  8th  day  of  July,  1901. 
an  information  was  filed  in  the  criminal 
court  of  record  for  Escambia  county  by  the 
county  soUcitor  against  plalntlfC  In  oror, 
charging  him  with  an  assault  upon  one  John 
Bell  with  a  premeditated  design  to  effect  the 
letter's  death.  The  Information  alleges  that 
tbe  assault  was  committed  in  Escambia  coun- 
ty. Fla..  on  the  5th  day  of  July,  1896,  and  It 
is  further  alleged  that  "tbe  said  Richard 
Rouse  was  then  prosecuted  for  the  above  set 
forth  offense  by  the  making  of  an  affidavit 
by  Geo.  E.  Smith,  charging  the  said  Rouse 
with  the  said  offense,  on  the  sixth  day  of 
July,  1808,  before  Boy  kin  Jones,  who  was 
then  and  there  a  Justice  of  the  peace  in  and 
for  tbe  Second  Justice  district  of  said  county 
and  state;  and  a  warrant  was  then  and  there 
Issued  by  the  said  Justice  of  the  peace  for  tbe 
arrest  of  the  said  Richard  Rouse,  and  said 
warrant  was  placed  in  tbe  hands  of  <me  Geo. 
E.  Smith,  sheriff  of  said  county  and  state,  who 
endeavored  to  and  used  all  dilig^ce  to  arrest 
and  apprehend  the  said  Richard  Rouse,  but 
was  prevented  from  so  doing  because  the 
said  Richard  Rouse  concealed  himself  from 
the  aforesaid  time  of  the  commission  of  the 
offense  for  tbe  space  of  two  years  and  ten 
months,  and  was  for  that  space  of  time  ab- 
sent from  tbe  said  state,  wherefore,"  etc 

A  motion  was  made  to  quash  the  informa- 
tion on  three  grounds,  and  denied  by  the 
court.  Tbe  only  ground  of  this  motion  insist- 
ed on  here  is  tbe  third,  to  tbe  effect  that,  the 
alleged  assault  having  been  committed  more 
than  two  years  before  the  information  was 
filed,  the  prosecution  was  barred  by  the 
statute  of  limitations.  The  accused  was  az^ 
ralgned,  tried,  and  convicted  of  the  charge 
preferred  against  blm,  and  moved  in  arreA 
of  Judgment  and  for  new  trial,  which  mo- 
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tloDB  were  denied  hy  the  court  The  grounds 
In  arrest  of  Jodgment  relied  on  are  the  same 
In  substance  as  the  stated  ground  of  the  mo- 
tion to  qnasb.  From  tlw  final  Judgment  of 
the  eonrt,  Imposing  a  sentence  of  fire  7ean 
In  the  penitentiary,  a  writ  of  error  was  raed 
out. 

Section  2367.  Ber.  St.  provides  that  "all 
<rfCeiise8  not  punishable  with  death  shall  be 
prosecuted  within  two  years  after  the  same 
shall  have  been  committed."  There  are  no 
exceptions  to  this  statute  on  account  of  an 
accused  concealing  hlmsdf  or  absenting  him- 
self from  the  state  after  fbe  eommlsid(nt  of 
an  offense,  and.  If  the  Information  In  this 
case  can  be  sustained.  It  must  be  on  the 
ground  allied.— that  the  accosed  was  prose- 
cuted for  the  offense  by  the  making  of  the 
affidavit  before  the  justice  of  the  peace  and 
the  Issuance  of  the  warrant  within  the  period 
of  two  years  from  the  alleged  commission  of 
the  crime.  It  Is  the  rule  In  this  state,  in  ref- 
erence to  oflouei  to  which  the  two-year  stat- 
ute of  limitations  applies,  that  .If  It  appears 
from  an  Indictment  that  the  offense  chaq^ 
was  committed  more  than  two  years  before 
the  Inffictment  was  found.  It  irill  be  quash- 
ed on  motion  made  for  that  purpose.  Savage 
T.  States  IS  Fla.  970;  Nelson  v.  State,  17  Fla. 
19B;  Andersra  v.  State,  20  Fla.  881.  The 
cases  in  which  this  has  been  held  do  not 
■how  that  tiiere  had  been  any  prellmhiary 
proceedings  for  the  oftense  before  a  commit- 
tlog  matfstrate  ^tUn  the  period  of  two  years 
from  the  date  of  the  crime.  In  addition  to 
the  jurisdiction  to  try  and  determine  certain 
misdemeanors,  Jtntlcea  of  the  peace  are  made 
committing  magistrates,  with  authority  to  Is- 
sue warrants  against  persons  charged  on  oath 
with  TlfOatlag  tlie  criminal  laws  of  the  stat^ 
and  to  commit  offmders  to  Jail  or  recognise 
them  to  appear  before  the  proper  court  at  the 
next  ensuing  term  thereof  to  answer  the 
charge,  or  may  discharge  them  from  custody, 
according  to  the  clrcumstancoi  of  the  case. 
Specific  provisions  are  made  as  to  what  the 
affidavits  filed  before  the  Justice  shall  con- 
tain, the  issuance  of  warrants  thereon  and 
their  service,  the  examinations  before  the  Jus- 
tice, and  commitments  and  ball.  They  are 
also  required  to  hand  over  to  the  pnqier  prose- 
cuting officers  all  affidavits,  dq^sltlons,  and 
bonds  taken  in  criminal  cases,  and  to  recog- 
nise the  material  witnesses  on  behalf  of  the 
state.  In  cases  where  parties  are  bound  over, 
to  be  and  appear  on  the  second  day  of  the 
term  of  court  to  give  evidence  before '  the 
grand  Jury,  or  the  prosecuting,  officer  In  case 
of  Inf carnation,  against  the  accused.  Sec- 
tions 286D-2874,  2870-2S78,  Rev.  St  The 
conrtitution  ^ovldes  (Declaration  of  Rights, 
I  10),  *^o  person  shall  be  tried  for  a  capital 
crime  or  other  f<^ny,  unless  on  presentment 
er  indlctmoit  by  a  grand  Jury,  except  as  Is 
otherwise  provided  In  fliiis  constitution,  and 
except  bi  cases  of  Impeachment  and  In  cases 
In  dnilltia  when  In  active  service  In  time  of 
war,  or  which  the  state,  with  the  consent  of 
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congress,  may  keep  In  time  of  peace."  In 
the  Judiciary  article  it  Is  provided,  in  refei^ 
ence  to  criminal  courts  of  record,  that  they 
shall  have  Jurisdiction  of  all  criminal  cases 
not  capital  which  shall  arise  In  their  respec- 
tive countlee;  that  there  shall  be  six  terms  <^ 
said  court  In  each  year,  and  that  all  offenses 
triable  in  said  courts  shall  be  prosecuted  upon 
InformatiMk  under  oath,  to  be  filed  by  the 
prosecuting  attorney,  but  the  grand  Juries  of 
the  circuit  courts  for  the  counties  In  which 
such  criminal  courts  of  record  may  exist  may 
Indict  for  offenses  triable  In  the  said  criminal 
courts;  and  that  upon  finding  indictments  in 
the  drcnlt  courts  the  Judges  thereof  shall 
commit  or  baU  the  accused  for  trial  In  such 
criminal  courts,  which  trial  shall  be  ujkhi  In- 
fMinatioa  Sections  26,  26,  28,  art  6,  Const 
Under  our  system  a  preliminary  Investigation 
of  a  criminal  charge  by  a  omiunlttlng  officer 
is  not  an  hidispenaaUe  prerequisite  to  the 
finding  of  an  Indictment  by  a  grand  Jury,  or 
the  filing  an  Infmnation  by  a  pneecutlng  at- 
tomey  of  a  criminal  court  of  record.  The 
grand  Jury  may  indict  where  there  has  been 
no  such  investlgatlMi,  and  so  the  prosecoting 
attorney  In  a  criminal  court  of  rectnd  may 
act  without  reference  to  any  invesUgatlrai  by 
a  committing  magistrate.  The  prosecuting 
attorney  for  this  court  may  have  process  for 
witnesses  to  appear  before  htan  In  or  out  of 
term  time,  at  snch  cmvenlent  places  and 
times  as  may  be  designated  In  the  summons, 
to  testify  tHAne  him  as  to  any  vlolatlrafl  of 
the  criminal  law  upon  which  they  may  be 
Interrogated.  Section  2827,  Rev.  St  Accord* 
big  to  mai^  authultleB,  some  of  vhldi  vre 
<Ate,  a  prosecution  of  ui  offeue,  wlthla  the 
meaning  of  statutes  Uke  ours,  Is  commenced 
when  the  warrant  upon  a  propa  affidavit  ffl- 
ed  Is  Issued  and  phiced  In  the  bands  of  an 
officer  for  service,  and  when  this  is  done 
within  the  time  allowed  for  prosecutions  of 
offenses  an  Indlctmoit  or  information  follow- 
ed up  and  based  thereon  may  be  presented 
and  filed  after  the  ex^rathm  of  aneh  time. 
Under  this  view  the  limitation  Is  not  upon 
the  ffling  of  the  indictment  or  infbrmation, 
but  upon  the  j^nsecntion,  whieh  Is  regarded 
as  commenced  when  the  warrant  has  been 
placed  In  the  hands  of  the  proper  officer  for 
service,  Stete  v.  MUIct,  11  Humph.  006; 
Newen  T.  State,  2  Oonn.  8S;  State  t. 
Oroome,  10  Iowa,  808;  People  v.  CHark,  88 
Mich.  112;  People  aement  72  Hlch.  116, 
40  N.  W.  100;  State  t.  Brvlng,  19  Wash. 
486,  68  Pac.  717;  In  re  Griffith,  85  Kan.  ZTT, 
11  Pac.  174;  In  re  Clyne.  62  Kan.  441,  8S 
Pac.  23;  In  re  OrandaB,  68  Kan.  671,  64  Pac 
686;  Stete  v.  Howard,  16  Rich.  Law,  274; 
State  T.  Kelfer,  90  Md.  165,  44  Ati.  1048; 
FHck  V.  State,  22  Ind.  App.  650.  61  N.  BL 
951;  Rlsh.  St  Crimes  (Sd  Ed.)  {  261;  Whart 
Or.  PL  ft  Prac.  (8th  Ed.)  1  823.  Apperentiy 
contra,  but  based  i^on  special  provisions  in 
stetntes,  Commonwealth  v.  Haas,  57  Fa. 
448;  Broughn  v.  State,  44  Neb.  880,  68  N.  W. 
1094;  Beople  v.  Ayhena,  Sf  Gal.  86,  24  Pac 
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886;  Bk  parte  tAccy,  6  OU.  4,  ST  Pae.  1096. 
Tbs  ertent  of  the  rate  ettabUBbed  by  tbe  caaea 
dted  la  lUit  now  approred,  and  In  tect  It  la 
not  neceaaary  for  na  at  iffeaent  to  deflmtdy 
flfitennlne  that  a  proceeding  before  a  commit- 
Ung  maglatrate  by  affidavit  and  warrant,  fol- 
lowed VP  and  baaed  therecm  by  Indictment  or 
Informatlcni,  would  be  tiie  commencement  of 
'  the  proaecntion,  within  the  meudng  of  our 
statute. 

It  Bppeara  from  the  Information  before  na 
that  the  offense  waa  committed  more  than 
three  yeara  btfore  It  was  filed,  and  that  after 

,  the  warrant  was  lasoed  the  jostlee  so  pro- 
ceeding waa  had  by  information  for  at  least 
three  yean.  The  Information  does  not  show 
that  It  waa  baaed  upon  the  proceedlnga  before 
thejnetlceof  the  peace,  or  bad  any  connection 
wtaatererwltli  it.eTea  If  that  woidd  aave  it, 
which  we  do  not  now  determine;  and,  tti  our 

■  judgment  the  motion  to  qnaah  should  hare 

'  bem  auatalned,  instead  of  denied. 

Tba  Jndgmeot  <tf  the  court  la  rerased,  -with 
directlona  to  anatain  the  motion  to  qnaah  the 
fnftmuBtkm  and  discharge  the  acenaad  tben- 
imder.  Ordered  accordingly. 


HcKINNIB  et  aL  T.  STATS. 

(Sopreme  Court  of  Florida.   March  4,  1902.) 

OUUINAL  ULW-ALLBOATION  AND  PBOOF  07 
TBNUB. 

1.  It  is  neceseary  tw  au  Indictment  to  state 
tbe  coaiitT  widiln  wMch  the  offense  was  com- 
mitted, and  the  proof  mast  aSrmatiTelT  sostain 
snch  alleeatiOD.  Such  Tenne  need  not  be  estab* 
lUhed  beyond  a  reasonable  doabt  Bat  if  tbe 
QTidence  raises  a  vlcdent  presomptlon  tbat  the 
offense  waa  committed  ^tbin  the  couuty  cbar- 
ged,  or  U  the  evidence  refers  to  locations  and 
raodniarks  at  or  near  the  scene  of  the  alleged 
offense,  known'  or  probably  familiar  to  the 
Jory,  from  which  they  may  reasonably  have 
inferred  tbat  tbe  offense  was  committed  h)  tbe 
county  charged,  it  will  be  sufficient  But  where 
the  evidence  wholly  fails  to  show  in  what 
conntjr  or  state  the  crime  was  committed,  a 
JndgTBent  of  conviction  will  be  rerened. 

(Syllabna  by  the  Gonrt) 

Brror  to  drcnit  court,  Waahlngtim  oounty; 
Brelyn  0.  Maxwdl,  Judge. 

John  W.  HcKhmle  and  Susan  Strldland 
were  conTleted  of  crime,  and  tafog  error.  Be- 
versed. 

BeoJ.  S.  LlddOQ.  for  plaintiffs  In  error.  Wil- 
liam B.  Lamar,  AUy.  Oen.,  for  the  Stata. 

TAYLOR,  O.  J.  The  plahitlffs  In  error 
were  Indicted,  tried,  and  eonylcted  at  the 
spring  term,  1001,  of  the  circuit  court  for  Wash- 
ington county  of  tbe  crime  of  living  together 
In  an  open  state  of  adultery,  and  from  tbe 
sentences  Imposed  seek  relief  on  writ  of  error 
returnable  to  the  present  term  of  this  court 

Tbe  only  error  assigned  is  the  denial  of  tbe 
defendants'  motion  for  new  trial.  This  mo- 
tion was  based  upon  the  following  grounds: 


Tt  Bee  Crlmtnil  Lav,  vol.  1^  Oeot  Dlf.  ||  7M, 
un,  1281;  Indlctmsnt  and  InfonuttlOQ,  voL  IT. 
C«it.  nv.  I  310. 


(1)  Tbat  fbe  verdict  la  uusupporled  the 
afvldence;  69  ftiat  tbe  verdict  la  contrary  to 
tbe  erldenoe; '  ^  that  ttm  vetdtct  la  Gontrary 
to  the  diarge  of  tin  court;.  tbat  tbe  -nt- 
diet  la  contrary  to  the  law,  Tbe  flrat  con- 
tention under  thla  aaalgnment  la  that  tbe  atate 
fiaHed  to  prove  flie  veaaa  €t  tlie  crlnie.  In 
tbe  case  Cook  t.  Stat^  20  Fla.  802,  It  to 
held  tbat  it  b  neceaaa^  fbr  tan  Indictment  to 
state  the  cocnty  within  which  tbe  offense  wa» 
eonunltted,  and  tbe  proof  most  afflnnattvely 
sustain  such  allegation,  and  tbat  in  aatb  a 
case  a  new  trial  win  be  granted  when  aU  flie- 
evidence  taken  bi  tbe  court  bdow  tana  to  es- 
tabUsh  ttu  venae  aa  laid  in  tba  IndlctmeiL 
In  Warrace  v.  State,  27  Fla.  842,  8  South. 
748,  it  la  hdd  that  venue  need  not  be  es- 
tabUahed  'beyond  a  reasonable  doubt  If  the- 
evidence  raises  a  violent  presumption  fliat  fbe- 
offense  was  committed  within  the  county,  or 
If  0ie  evidence  reffera  to  locaUtiea  and  Isind- 
marka  et  ot  near  the  acene  fff  the  allied 
offense,  known  or  probably  famlUar  to  flie 
jury,  from  which  they  may  reasonably  Infer 
that  the  ofnmae  waa  committed  In  tbe  county, 
it  win  be  aufltdeot.  Smith  v.  Stat^  29  Fla. 
408,  10  Sooth.  894;  Duncan  v.  Barney  29  71a. 
488,  10  South.  SSH;  L^Ile  v.  Bern,  86  Fla. 
184, 17  Booth.  CB9.  After  a  carefol  examina- 
tion at  the  evidence,  we  do  not  think  that 
even  under  the  liberal  role  aa  to  the  soffl- 
dency  of  proof  of  venue  announced  In  the 
caaea  last  dted,  the  eridence  in  thla  caae  aoffi- 
ciently  eatabllahea  the  v^oe  of  thla  crime  aa 
being  In  the  coonty  diarged  tn  the  indict- 
ment It  wholly  fans  to  show  either  in  irtiat 
county  or  state  the  crime  waa  onomltted; 
neither  does  tt  refer  to  locations  or  landmarks 
at  or  near  the  acene  of  the  alleged  crime, 
known  or  ^bab)^  famfflar  to  tte  Jvy,  trom 
which  they  might  reasonably  have  Inferred 
that  tbe  oflenae  waa  oomndtted  In  the  cpunty 
(diarged. 

It  la  furOiar  emtanded  that  the  erUence  In 
the  case  otherwise  fisSa  to  make  out  the 
crime  charged,  but  aa  tbe  Judgment  moat  be 
revwsed  becauae  of  tbe  bflnre  of  tbe  j/rooi 
aa  to  voine,  and  another  trial  ordered.  It  win 
be  Improper  for  us  to  express  any  opinion  a» 
to  13ie  merits  or  demerits  of  the  jaooCa  upon 
tte  main  facte  In  tbe  caae. 

For  the  emr  fowsO,  the  Jodgmeot  lA  the 
court  belpw  Is  reversed,  and  a  new  trial  or- 
dered. 


80I7THB>BLAin>  v.  fiANDUN. 
(Supreme  Court  ef  Florida.  Feb.  28,  ISQS.)* 
BUBCTTON  0ONTBBT-PIJADIWQ--AMWn>inMT 

— DiaMrasAii-BiLL  or  nzcm^oNs 

— OBJEOnONB  VAIWD. 
1.  A  petition  to  contest  the  election  of  the 
ofBce  of  tax  collector  was  filed  within  the  time 
prescribed  hj  statute  (section  100,  Rerr.  8t). 
and  a  demurrer  thereto  was  sostsiaed  on  the 
ground  that  the  petition  failed  to  set  out  witb 
snfflcieut  distinctness  the  gronads  of  eontevt 
with  leave  to  amend.  An  amendmait  was  filed 
In  accordance  with  the  order  of  the  court,  hot 
after  tbe  expiration  of  the  time  provided  by 
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■t&tute  for  filing  an  orldnal  petition  of  con- 
"test,  and  therein  more  aeflnitel7  set  oat  the 
«TDvada  of  contest  origfaally  alleged  with  a 
new  ground  of  contest.  Motion  waa  made  to 
jEtrike  the  entire  petition  on  the  only  ground 
Insisted  on, — that  a  new  gronnd  of  contest  was 
tncorporated  Into  the  amraded  petition  after 
the  expiration  of  the  ctatntoir  pwiod  within 
which  an  oziginal  petition  conld  be  filed,— -and 
the  motion  was  denied  by  tbe  court.  Beti, 
witihont  dedding  whether  the  new  gronnd  of 
«antat  was  Kop^f  under  the  statnte  h7  way 
of  anwndment,  that  the  motion  waa  correctly 
denied  on  the  objection  urged,  becauM  It  aonght 
the  diamisaal  of  the  entire  petition,  when  there 
were  good  grounds  of  contest  In  It. 

2.  Where  It  appears  that  no  asdgmuent  ef 
errors  was  presented  to  the  judge  at  the  time 
of  making  an  ordinary  blU  of  exceptions  as  a 
suide  for  the  making  of  tiie  same,  and  the  bill 
«xfaiblta  no  suffldent  statement  of  evidence  or 
facts  ahowinv  anr  ta^ropristr  of  the  mlings 
of  the  court  on  tlie  matter*  sonnet  to  be  pre- 
sented, nothing  Is  thereby  presented  for  the 
•ppellate  court  to  rerlew. 

8.  Assignments  of  srrer  not  ofgved  In  the  ap- 
itellate  court  are  regarded  abuidened. 

(Syllabus  by  the  Court) 

BtroF  to  drciUt  court,  De  Soto  oountgr; 
Joseph  B.  Wall,  Judge. 

Petition  by  Jesse  B.  Sandlln  agtlnst 
James  D.  Sontberland  to  contest  an  elec- 
tion fflr  tax  collector.  Judgment  for  peti- 
ttoner*  and  defendant  brings  frror.  Affirm- 
ed. 

Defendant  In  error,  as  contestant  filed  In 
the  office  of  the  derfc  of  the  circuit  court  for 
De  Soto  eomriy,  on  the  8d  day  of  December, 
3900,  a  petition  against  plaintiff  in  error,  as 
contestee,  to  contest  the  election  for  tax 
collector  tatid  on  tlie  6th  day  of  November 
ct  ttiat  year.  The  contestee  demurred  to 
Hie  petition,  and  the  drcnit  judge  snstalned 
tbe  demurrer  December  7,  1900,  on  Hie 
sround,  as  shown  the  order,  that  the 
petition  fUled  to  set  out  with  snfQdent 
dtfntteness  ttw  grounds  of  contest.  Leave 
-was  ^ven  to  amend  by  rule  day  In  January. 
1901,  and  on  tbe  8d  day  ot  that  month  con- 
testant ffled  Mie  following  amended  petition, 
tIz.:  TTo  the  Honorable  Jos^h  B.  WatI, 
Judge  of  tbe  Stactfa  Judicial  Circuit  of  Flori- 
Oa  In  and  for  tiie  County  of  De  Soto:  The 
petition  and  complaint  of  Jene  R.  Sandlln 
Tsspectfully  shows  that  he  is  a  dtlsen  and 
qnallfled  elector  of  the  county  aforesaid; 
that  a  general  election  was  held  therein  on 
the  flrst  Tuesday  In  Novembo'.  being  tbe 
•eth  day  of  NoTonber,  A.  D.  1900,  and  that 
amongst  oOier  offices  to  be  filled  at  said 
election  by  the  qnallfled  electors  of  sold 
county  and  state  was  the  office  of  tax  col- 
lector In  and  for  said  county.  Your  peti- 
tioner further  shows  that  he  was  a  candi- 
date regularly  nominated  by  a  convention 
lield  in  said  county  by  the  Democratic  par- 
ty, and  his  name  was  placed  upon  the  ticket 
to  be  voted  for  at  tbe  said  election,  in 
manner  and  form  as  the  law  prescribes,  for 
tbe  mid  office  of  tox  collector  of  said  county 
and  state.  Tour  petitioner  further  shows: 
That  tt  hag  been  returned  that  at  said  elec- 
tion James  D.  Bouttolana  recefred  tout 


hundred  and  thirty-four  votes  for  the  said 
office  of  tax  coHector  for  the  said  counlgr 
and  state,  and  that  Jesse  R.  Sandlln,  your 
petitioner,  received  four  hundred  and  nine- 
teen votes  for  said  office,  and  that  the  said 
James  D.  Southerland  has  been  elected  thera> 
to  by  a  majority  of  fifteen  votes,  which  your 
];>etltioner  charges  to  be  an  undue  election, 
and  a  false  return  of  tbe  said  James  D. 
Boutb^land,  and  be  contests  bis  right  to 
said  office  of  tax  collector  of  tbe  said  coun^. 
That  the  said  election  and  the  said  return  ot 
the  said  James  D.  Southerland  is  false, 
fraudulent,  and  untrue,  in  this:  that  at  tbe 
said  election  two  candidates  for  the  said 
office  of  tax  collector  were  voted  for,  to 
wit,  the  said  James  D.  Southerland,  who 
-was  unduly  returned  as  having  received  for 
the  said  office  four  hundred  and  thirty-four 
votes,  and  the  said  Jease  R.  Sandlln,  who 
was  retomed  as  having  recdved  four  hun- 
dred and  nineteen  votes  for  the  said  office, 
whereas  your  petitioner  alleges,  charges,  and 
verily  believes  that  at  the  said  election  the 
said  James  D.  Southerland  received  not 
more  than  four  hundred  legal  votes,  and 
that  your  petitioner,  the  said  Jesse  B.  Sand- 
lln, received  at  least  four  hundred  and 
twenty-two  legal  votes  for  said  office,  where- 
by your  petitioner  alleges,  charges,  and  be- 
lieves that  h^  the  said  Jesse  IL  Sandlln, 
has  received  tbe  highest  number  of  l^ial 
votes  cast  .at  said  election  for  the  said  of- 
fice, to  wit,  at  least  twenty-two  more  votes 
than  the  said  James  D.  Southerland,  where- 
by the  said  Jesse  B.  SandUn  Is  eieeted  to 
the  said  office  of  tax  collector  of  the  said 
county  of  De  Soto,  and  should  have  been 
BO  returned.  And  your  petitioner  specifies 
more  particularly  the  following  grounds  of 
contest,  to  wit:  (1)  That  in  the  general  re- 
turns of  the  votes  of  the  said  coun^  for 
the  said  office  of  tax  collector  of  said  cotm- 
ty  the  returns  of  votes  by  the  Inspectors 
from  the  dectton  districts  Nos.  2.  S,  8.  10. 11, 
17.  18.  20,  and  22  of  said  county,  for  the 
said  James  D.  Southerland  for  the  said  of- 
fice of  tax  collector  are  erroneously  com- 
puted at  200  votes,  being  an  ^cess  of  B 
votes  for  district  No.  2,  4  votes  for  district 
No.  8,  fi  votes  for  district  No.  8,  5  votes  for 
district  No.  10,  4  votes  for  district  No.  11, 
8  votes  for  district  No.  17,  2  votes  for  dis- 
trict Na  18,  2  votes  for  district  No.  20,  and 
4  votes  for  district  No.  22,  making  In  all  an 
excess  of  84  votes  beyond  the  true  number 
of  legal  votes  which  should  have  been  re- 
turned for  the  said  James  D.  Southerland 
for  said  office.  The  said  excess  of  84  votes 
were  erroneously  counted  and  illegally  and 
fraudulently  returned  by  Uie  said  several 
inspectors  of  the  said  sevoal  dectlon  dis- 
tricts of  said  county  counting  all  sucb 
ballots  for  the  said  James  D.  Southerland 
as  were  marked  by  a  cross-mark  to  the 
right  of  the  name  of  the  said  James  D. 
Southeriand,  and  by ,  countbig  all  such  bal- 
lots for  the  said  Jsmea  D.  Ck>utherland  as 
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were  marked  by  a  CTMB-niark  opposite  each 
of  the  reepective  names  of  the  said  James 
T>.  Soutberland  and  this  petitioner  for  the 
said  office,  and  by  counting  all  snch  ballots 
as  were  marked  by  the  cross-maik  opposite 
and  directly  between  the  name  of  the  said 
James  D.  Southerland  and  this  petitioner 
for  the  said  James  D.  Soutberland  for  the 
said  oCQce  for  said  county,  and  by  counting 
all  such  ballots  for  the  said  James  D. 
Soutberland  as  were  erroneously  marked 
and  mutilated,  contrary  to  the  l^Uy  pre- 
scribed methods  of  counting  the  ballots  and 
of  returning  the  Totes  for  the  said  election 
dibtrlcts.  0t)  That  In  the  said  general  te- 
tumn  of  votes  for  the  said  office  of  tax  col- 
lector It  was  unduly  returned  that  at  said 
election  In  the  said  several  election  districts 
there  were  voted  for  the  said  James  D. 
Soutberland  84  votes  In  excess  of  the  true 
number  of  legal  votes  which  should  have 
been  returned  for  the  said  James  D.  Soutb- 
erland In  the  Illegal  and  fraudulent  manner 
aforesaid  by  counting  all  sncb  ballots  for 
the  said  James  D.  Soothwland  as  were 
marked  by  a  cross-mark  opposite  each  of 
the  respective  names  of  the  said  James  D. 
Sontho'Iand  and  this  petitioner,  Jesse  B. 
Snndllii.  for  the  said  office  of  tax  collector, 
and  bj  counting  all  aucb  ballots  for  the 
said  Jamea  D.  Soutbtfland  as  were  marked 
by  a  cnwa-mark  opposite  and  directly  be- 
tween the  respective  names  of  the  said 
James  D.  Soutberland  and  this  petitionw, 
Jesse  B.  SandUn,  for  tbe  said  office  of  tax 
collector,  and  by  counting  all  such  ballots 
as  were  marked  to  the  right  of  the  names 
the  said  James  D.  Sontherland,  and  by  count- 
ing all  other  snch  ballots  for  the  said  James 
D.  Sontherland  for  the  said  office  of  tax  col- 
lector as  were  mutilated,  and  not  In  con- 
tormtts  with  law.  Yonr  petitioner  therefore 
all^s,  charges,  and  vnily  believes  that  the 
errora  aforesaid  were  committed  In  tbe 
counting  and  returning  of  tbe  votes  afore- 
said by  the  said  several  Inspectors  In  the 
Mid  several  election  districts,  and  by  re- 
turning the  said  several  excessive  84  votes 
In  the  manner  aforesaid,  and  that  there 
should  have  been  only  166  votes  returned 
for  the  said  James  D.  Sontherland  for  the 
said  office  of  tax  collector.  Instead  of  200 
votes,  which  were  returned  for  the  said 
James  D.  Sontberiand  for  the  said  office  of 
tax  collector  from  tbe  said  several  election 
districts,  as  will  appear  by  a  recount  of  the 
ballots  voted  at  said  dection.  (3)  Tour  petition' 
er  furtiier  alleges  that  the  county  canvassing 
txMrd  did  not,  and  refused  to,  count  the  re- 
turn of  the  vote  of  district  No.  18,  which 
returns  show  that  your  petitioner  received 
three  votes  cast  at  said  election  district  for 
the  said  office  of  tax  collector,  which  three 
votes  were  the  only  votes  cast  at  said  dls- 
ttlct  for  tbe  said  office  of  tax  collector,  and 
would  bare  given  yonr  petitioner  three  more 
votes  for  the  aald  office,  and  would  have  made 
jour  peCltloner'a  Tote  for  said  office  four  hnn- 


dred  and  twen^-two^  as  alleged.  (4)  Tour  peti- 
tioner shows,  as  a  further  proof  of  the  fraud- 
ulent return  and  undue  Section  of  said  James 
D.  Soutberland  as  tax  collector  of  said  coun- 
ty, that  he  Is  Informed  and  beeves,  and 
therefore  avers,  that  the  said  election  Inspect- 
ors ol  said  election  district  No.  2,  In  addition 
to  tbe  five  Illegal  votes  aforesaid  returned,  did 
not  conduct  and  hold  said  election  tai  the  man- 
ner and  form  provided  by  law,  In  that  the 
said  Inspectors  of  said  election  district  n^i- 
gentiy,  fraudulently,  and  Illegally  permitted 
and  allowed  more  than  one  voter— a  great 
number  of  persons  (a  more  particular  descrip- 
tion to  yourpetttioner  unknown)— to  enter  Into 
and  be  In  the  polling  place  of  said  Section  dis- 
trict at  one  and  the  same  time,  and  did  negli- 
gently, traudnlentiy,  and  illegally  penntt  and 
allow  a  large  number  of  voters  and  otlier  per^ 
sons  (a  more  particular  descriptbm  to  yonr  pe- 
titioner unknown)  to  come  Into,  near,  and 
around,  within  las  than  flfteoi  feet  of,  said 
polling  place,  betweai  the  time  of  the  opening 
of  the  polls  and  the  cconpletioa  of  tbe  coont- 
Ing  of  the  ballots  and  maklnc  0»  oertlflcata 
of  return,  oontraxy  to  law;  tliat  at  said  dee- 
tlon  district  No.  2  tbs  ssld  elsctlon  vras  not 
held  In  the  maimer  and  farm  inrovfded  law, 
in  that  tbe  said  lupectun  thereat  btiDduleiit- 
ly  and  Illegally  permitted  and  allowed  the 
ballots  thereat,  and  for  said  district  provided 
by  law,  to  be  taken  from  the  polling  jdaoe  of 
said  district  and  to  be  Ini^ected  by  tbe  great 
number  of  Sectors  who  were  wrongfully  and 
illegally  in,  near,  and  around  said  polling  plsee^ 
and  said  Inspectors  did  fraudulently  and  IDs- 
gaily  tear  off  and  distribute  to  divers  per- 
sons, to  your  petitioner  unknown,  from  tlie 
pad  of  ballots  for  said  district  provided,  and 
did  distribute  tbe  same  to  the  said  penons 
wrongfully,  fraudulently,  and  lU^tally  in, 
near,  and  around  said  polUng  place;  and  ttiere- 
fore  your  petitioner  avos  that  the  said  dee- 
tion  In  said  district  No.  2  was  lll^al  and 
void,  and  that  the  votes  In  said  dectton  dis- 
trict ought  not  to  be  counted,  whenas  tbe 
same  wa«  retomed  by  tbe  said  injectors 
and  clerk  ot  said  dectlon  district  to  the  coun- 
ty canvassing  board  as  62  votes  tor  James  D; 
Sontherland  and  10  votes  for  Jesse  B.  Sand- 
lln  for  the  said  <Ace  of  tax  collector,  and  1v 
the  said  canvassing  board  indnded  and  comifr 
ed  in  the  general  result;  whereby  the  said 
James  D.  Southaland  was  Illegally  and 
wrongfully  returned  and  certified  as  elected 
to  the  office  aforesaid,  whoi  In  fact  tbe  aald 
Jesse  R.  Sandlfai,  your  petitioner,  was  duly 
elected  to  said  office.  Tour  petitimer  ttere- 
toax,  for  the  rrasons  heretofore  specified,  avers 
that  the  vote  In  said  dection  district  No.  2 
ought  to  be  rejected,  and  not  counted,  which 
would  ghre  the  said  James  D.  Soutbodand  353 
votes,  and  yonr  petitioner,  Jesse  B.  *?a*iffH". 
412  votes,  for  tbe  said  dllce  of  tax  colleetoi^ 
that  all  said  acts  were  done  and  committed 
with  Intrait  and  purpose  of  boldbiK  sn  undos 
dection,  and  willful  desire  to  prevent  sn  hon> 
est  expreislan  ot  the  popular  win  of  tiie  peo- 
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pie  At  Bald  election,  and  a  trae  aacertabmient 
of  Uw  real  vote  of  the  'qnallfled  voters  reald- 
Ing  In  said  election  dlBtricta  aAiresaid  who 
voted  at  Bald  election;  and  thatin  pursnanceof 
mich  conduct  aforesaid  on  the  part  ef  the  said 
Inspectors  of  the  said  sereral  election  dlBtrlcta 
of  the  said  county,  the  popolar  will  of  the 
Toters  of  the  said  several  election  districts 
was  not  ascertained,  but  was,  by  the  said  sev- 
eral Inspectors  of  the  said  several  dectlon 
districts  in  tiie  said  county,  defeated;  and 
your  petitioner  therefore  and  tha»by  charges 
that  the  said  dectlon  In  the  said  several  dec* 
tion  districts,  by  the  said  several  Inspectors, 
was  false,  fraudulent,  and  untme,  and  the 
votes  thereat  polled  should  be  recounted,  and 
a  trae,  correct,  and  due  return  thereof  made. 
Wherefore  yonr  petitioner  shows  that  at  the 
■aid  Section,  and  by  the  means  aforesaid, 
your  petitioner  has  been  duly  elected  to  the 
aald  offlce  of  tax  collector  for  the  county 
aforesaid,  bavlny  received  more  l^al  votes 
than  wen  given  for  the  said  James  D.  Sonth- 
erland,  the  returned  candidate^  or  for  any 
other  person  for  said  offlce;  and  that,  there- 
fore, the  election  was  undne^  and  the  return 
false,  In  dedarlng  and  returalng  the  said 
James  D.  South^land  as  duly  elected  to  the 
■aid  offlce  of  tax  coUectw.  Your  petitioner 
therefore  prays  that  yonr  honor  will  appoint 
a  suitable  time  for  hearing  this  complaint,  and 
make  such  order  or  orders  as  may  be  neces- 
sary to  exhibit  the  afcvesald  undue  election 
and  false  return,  and  that,  after  hearing  the 
proofs  of  the  aforesaid  allegations  and  cn€P- 
gea,  you  will  order,  adjadge^  and  decree  the 
■aid  dection  and  returns  of  the  said  James  D. 
Boutholand  to  the  offlce  of  tax  collector  of 
the  said  county  of  De  Soto,  as  aforesaid,  to 
be  an  undue  dectim  and  a  false  return,  and 
that  the  said  Jesse  B.  Sandlhk  was  at  said 
election  duly  end  legally  elected  to  said  ot- 
flce." 

Oonnsel  for  contestee  ffled  a  motion  to  strike 
tbt  amended  petition  on  the  following  grounds, 
vli.:  Because,  with  the  exception  of  the 
■nations  contained  In  paragraph  three  there- 
of, relative  to  the  conduct  of  the  election  in 
Section  district  number  two  ot  said  county, 
the  said  amended  petition  Is  practically  the 
same  petition,  and  sets  up  the  same  facts  as 
were  set  out  In  the  original  petition,  to  which 
a  demurrer  has  been  aostalned  by  tiie  court. 
<Z)  Becanse  the  petitioner.  In  paragraph  three 
of  said  amended  petition,  attempts  to  Intro- 
duce a  new  and  distinct  ground  of  contest  not 
embraced  In  his  original  petition  and  notice, 
and  suheequent  to  the  expiration  of  tiie  time 
allowed  by  law  for  the  giving  of  such  notice 
and  the  filing  of  his  ground  of  contest;  said 
amendment  not  being  permissible,  and  without 
whldi  the  said  petition  remains  practically  the 
■ame  as  the  original  petition  hereinbefore  filed. 
0f  The  amended  petition,  while  setting  up  the 
same  allied  frauds  and  Irregularities  as  those 
contained  In  the  original  petition,  foils  to  do 
■0  with  sufficient  particularity  to  apprise  the 
mpondent  of  ttie  gtouDdt  of  contest,  cr  to 


sustain  aaid  amended  petttkm.  (4)  Uw  facts 
set  forth  In  said  petition,  evoi  If  true,  show 
(Hily  Irregularities  in  the  conduct  of  said  elec- 
tion, and  are  not  sufficient  to  affect  the  bona 
fides  of  legality  thereof.  QD-And  for  other 
good  and  sufficient  reasons  apparent  vfoa  tiie 
face  of  said  amended  petition.** 

The  circuit  Judge  overmled  the  motion,  and 
contestee  ffled  the  following  answer:  "The 
answer  of  James  D.  Boutherland  In  the  amend- 
ed petition  of  Jesse  R.  Sandlln.  The  respond- 
ent admits  that  It  is  true,  as  set  forth  In  said 
petition,  that  at  a  general  election  held  in  the 
county  of  De  Soto,  In  said  state,  on  the  6tb 
day  of  November,  A.  D.  1900,  that  among 
other  offices  to  be  filled  at  said  election  by  the 
quaUfied  electors  In  said  county  and  state  was 
the  office  of  tax  collector  In  and  for  said  coun- 
ty, and  that  the  said  Jesse  R.  Sandlln  was 
nominated  by  the  convention  hdd  In  and  for 
said  county  by  the  Democratic  party,  and  tiiat 
his  name  was  placed  upon  the  ticket  to  be 
voted  for  In  said  election  In  the  manner  and' 
form  as  the  law  prescribed  for  said  offlce  <tf 
tax  ct^ector  of  said  county  and  state.  For* 
tber  answering,  respondent  admits  that  \t  Is 
true  that  It  has  been  returned  that  at  said 
election  yonr  respondent  received  4S4  votes  for 
said  offloe  of  tax  collector  at  De  Soto  county, 
and  tiiat  tiie  said  Jesse  H.  Sandlln  received 
419  votes  for  said  offlce,  and  that  this  respond- 
ent has  t>een  duly  elected  thereto  by  a  major- 
ity of  16  votes  m  more.  Further  answering, 
the  respondent  respectfully  shows  that  on  the 
10th  day  of  Novembo-,  A.  D.  1900,  the  county 
judge  of  said  county,  the  supervisor  of  regis* 
tration,  and  the  chairman  of  the  board  of  coun- 
ty commisslwers  of  said  coon^  of  De  Soto^ 
sitting  as  a  county  canvassing  board  ctf  Sec- 
tion, In  pursuance  of  law,  after  having  made 
a  canvaaa  of  the  votes  cast  at  the  election  held 
on  said  eth  day  of  November,  A.  D.  1900,  de- 
clared the  result  of  the  aaid  canvass,  and  that 
the  respondent  was  shown  by  said  canvass  to 
have  recdved  the  bluest  nmnber  of  votes  cast 
for  any  person  for  said  office  of  tax  collector 
at  said  election,  and  was  declared  to  be  elected 
to  said  office.  And  that  on  the  said  10th  day 
of  November,  A.  D.  1900,  the  supervisor  of 
registration  dkl  make,  dgn,  and  deliver  to  the 
said  respondent  a  certificate  of  election,  certi* 
fylng  that  on  flie  10th  day  of  November,  A. 
D.  1900,  A.  B.  Pooeer,  county  judge  of  said 
coun^.  H.  A.  Bills,  supervisor  of  registration, 
and  Wlll^m  King,  chairman  of  the  board  of 
county  commissions  of  said  county,  did  pub- 
Udy  canvass  the  retnras  of  the  election  dis- 
tricts in  said  county  ffled  wltii  the  connty 
judge  and  supervisor  of  registration,  as  requir- 
ed by  law,  showing  the  votes  cast  for  tax  col- 
lector of  said  county  at  the  election  held  there- 
for on  the  said  8th  day  of  November,  A.  D. 
1000.  and  according  to  said  returns  and  can- 
vass that  the  said  respondent  received  the 
highest  number  of  votes  cast  for  any  person 
tar  said  offlce  of  tax  collector  of  said  county. 
And  that  a  commission  under  the  great  seal 
of  tiie  state  of  Florida,  fn  due  form  of  law. 
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hai  been  Israed  by  tbe  gaTemor  of  said  state 
of  Florida  to  the  spld  tespondent  for  a  term 
of  two  years  beginning  from  tbe  first  Tuesday 
after  the  first  Monday  in  January,  A.  D.  1901, 
and  until  bis  sacceesor  Is  duly  elected  and 
qualified.  And  that  tbe  respondent  Is  now 
the  incumbent  of  said  office  of  tax  collector 
for  said  county  under  and  by  Tlrtne  of  the 
election  aforesaid,  and  under  and  by  virtue 
of  tbe  conunlsdon  issued  by  tbe  gOTemor  of 
tbe  state  of  Florida  aforesaid.  Your  respond- 
ent further  answering  the  allegatlonB  of  said 
amended  petition,  says  that  be  la  hitonned 
and  belieTes,  and  so  charges  the  fact  to  be, 
that,  Instead  of  baving  received  434  votes  for 
tax  collector  of  said  county  of  De  3oto  on  tbe 
said  6tb  day  of  November,  A.  D.  1900,  that  he 
received  a  much  larger  number  of  votes  than 
those  actually  counted  by  tbe  Inspectors  at  tbe 
said  election  districts  In  said  county  by  reason 
of  tbe  fact  that  in  said  several  election  dis- 
tricts mentioned  In  said  amended  petition  the 
said  respondent  is  Informed  and  b^evea,  and 
so  charges  the  fact  to  be,  that  tbe  inspectors 
at  said  election  districts  declined  to  count  all 
such  votes  cast  at  said  election  for  tbe  re- 
spondent which  contained  a  cross-mark  to 
the  right  of  tbe  respondent's  name,  and  that 
the  said  respondent  belieras  that  a  recount  of 
said  votes  for  re8p<mdent  in  the  election  dis- 
tricts mentioned  In  the  amended  petition  bei«- 
In  win  exhibit  that  this  respondent  has  been 
elected  to  the  office  of  tax  collector  of  said 
county  by  a  much  larger  majority  than  16 
votes.  Further  answering,  the  respondent  de- 
nies that  the  said  Jesse  B.  Sandlin  received 
I  the  highest  number  of  votes  oast  at  said  elec- 
^tlon  for  the  office  of  tax  collector  for  De  Soto 
county,  but  upon  Information  and  belief  the 
respondent  charges  Qie  fact  to  be  that  the 
said  Jesse  R.  Sandlin  received  less  than  HO 
legal  votes  for  the  office  of  sold  tax  collector. 
Further  answolng,  the  respondent  denies  that 
In  the  general  return  of  votes  of  said  county  of 
De  Soto  for  said  office  of  tax  collector  of  said 
county  the  returns  of  tbe  votes  by  the  Inspect- 
ors from  the  election  districts  numba%d  2,  8t 
8, 10,  11, 17, 18,  20,  and  22  for  the  reqiondent 
for  said  office  of  tax  collector  is  erroneously 
computed  at  200  votes,  tbe  same  being  In  ex- 
cess of  6  votes  from  district  No.  2,  4  votes 
from  district  No.  8,  &  votes  from  district  No. 
8;  6  votes  from  district  No.  10,  4  votes 
from  district  No.  11,  3  votes  from  district 
No.  17,  2  votea  from  district  N&  18.  2  votes 
from  district  No.  20,  and  4  votes  fitom  dis- 
trict No.  22;  making  In  all  an  excess  of  34 
votes  beyond  the  true  number  of  legal  votea 
^viiicb  should  have  been  returned  for  tbe  re- 
spondent for  the  said  office  ot  tax  collector. 
Respondent  also  denies  that  said  ^  votes,  or 
any  part  thereof,  or  in  fact  any  of  the  votes 
from  any  of  tbe  districts  mentioned,  were  er- 
roneously counted  and  illegally  and  fraudu- 
lently returned  by  the- said  Inspectors  of  tbe 
said  several  election  districts  of  said  coun^ 
aforesaid.  Respondent  also  denies  that  all 
such  baUotB  were  counted  for  respondent  by 


the  lnq;»ectors  of  tba  eleetlfm  dktrlets  afore- 
said as  were  marked  by  a  cross-mark  to  tbe 
right  of  tbe  name  of  respondfiut,  or  that  all 
such  ballots  won  counted  by  a  crossHBaxb  op- 
posite tbe  reqKxident's  name  and  the  name  of 
the  said  Josse  B,  Sandlin.  or  that  aU  auch  bal- 
lots w^  counted  tor  tbe  respcmdent  as  were 
marked  with  a  cross-mark  opposite  and  di- 
rectly between  tbe  names  of  tbe  reapoodent 
and  the  said  Jesse  B.  Sandlin,  or  by  comitl&g 
all  such  ballots  for  respondent  as  were  er- 
roneously marked  and  mutilated,  contrary  to 
tbe  l^aUy  prescribed  methods  of  coontliis  tbe 
ballots  and  retunu  at  the  votes  from  the  said 
election  districts;  but  respondent  charges  the 
truth  to  be  that  the  Section  so  held  ki  the 
several  election  districts  menti<uied  w»e  le- 
gally, honestly,  and  fairly  held  and  coadocted. 
and  that  tbe  counting  and  retsmSfOf  the  said 
votes  were  fairly,  honestly,  and  l^ally  had 
and  made  as  tbe  law  prescribed.  Fwtbor  an- 
swering; this  req^Bdent  says  that  tbe  alle- 
gations contained  In  paragraphs  narabered  1. 
2,  4,  and  5  are  utterly  false  and  untrue;  aod 
that  in  all  things  pertaining  to  the  dectloa 
held  la  the  election  districts  mentioned  In  said 
petition  tbe  same  was  legally,  bonestly.  and 
fairly  conducted,  and  a  true  return  made  of 
the  actual  and  true  votes  thereat  cast  for  0ie 
said  Jesse  R.  Sandlin  and  this  respoodCDt. 
Further  answering,  the  respondent  admits 
that  the  county  canvassing  board  did  not,  and 
they  refused  to,  count  the  return  of  the  votes 
of  district  number  18  In  said  county;  that  Uie 
said  retiun  exhibited  that  tbe  said  Jesse  B. 
Sandlin  received  three  votes  cast  at  said  elee- 
tlfm in  said  election  district  for  office  of  tax 
collector.  Bevondent  charges  the  tact  to  be 
that  the  returns  ot  said  district  number  IS  in 
said  county  wm  not  signed  by  the  inqjiectws 
holding  tbe  said  election  In  said  electi(u  dla- 
Iztct,  and  the  same  w«»  not  r^uined  la  tJae 
manner  as  prescribed  by  law.  Wherefore  the 
respondent  si^  that  there  was  no  ondoe  elec- 
tion, or  false  return  made  ot  him  as  tax  col- 
lector ot  said  county  of  De  Soto,  but  that  be 
waa  duly  and  legally  elected  to  said  oAs  by 
a  majority  of  the  legal  votes  cast  at  said  elec- 
tion on  tbe  6tb  day  a£  November,  A.  D.  1900, 
and  therefore  prays  that  said  ammded  peti- 
tion may  be  dismissed." 

A  general  replication  was  filed  to  the  an- 
Bwor,  and  testimony  was  taken  before  a  oom- 
mission  appointed  by  the  judges  On  flnal 
bearing  a  declsiMi  waa  rendered  in  favor  of 
contestant,  tbe  final  onto  reciting:  "Tbat 
trom  the  testimony  herein  conalstlBg  ot  tbe 
recount  of  the  ballots  cast  at  districts  num- 
bered as  follows,  to  wit,  two,  thre^  eigbt,  ten, 
eleven,  seventeen,  elghtmn,  twenty,  and  twai- 
ty-two,  and  the  election  retnma  duly  made 
by  the  election  offlcen  and  by  than  Betam- 
ed  from  districts  nombered  as  fi^wa,  to 
wit,  one,  four,  five,  six,  savea,  nine,  twdve, 
fourteen,  fifteen,  sixteen,  seventoMi,  and  twoi- 
ty-one,  showing  428  votes  Cor  tbe  c<mtestant 
and  424  for  conteatee,  and  the  court  being  ad- 
vised tbat  Jesse  B.  Sandilin,  tha  coBteetant 
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faoolD,  to  ntIM  to  the  oOce  c<  tax  eok 
lect<r  of  De  Soto  coimtr,  Flmlda,  he,  the  eeld 
Jmbb  B.  BendHi^  baviag  Mcehred  the  greatcet 
nwnber  of  toIw  cast  at  the  general  election 
lield  in  aald  De  Soto  oemity  on  ttie  0th  day 
■of  Norember,  A.  D.  ISOO,  txx  aaj  amdidate 
for  aald  offloe  of  tax  coUector  for  uM  county, 
It  l8  therecqiKin  adjnd^d,  ofdcred,  and  decned 
tbat  the  oonteetee  boreln,  Jamee  D.  Bentba^ 
land,  be  ousted  from  Oe  office  of  tax  ooUeeCoc 
In  and  for  the  said  count;  of  De  Soto,  state 
of  Florida,  mcntlaDed  In  the  complaint  hi  this 
action.  And  It  Is  fnrtbev  adjudged  that  Jean 
R.  Sand  11a,  named  la  the  pstltlon,  and  the 
ootttestant  in  this  actkm,  la,  and  he  is  hereby 
^eidared  to  be,  entitied  to  Oe  aald  office  of 
tax  collector  In  and  for  the  county  of  DeSoto 
And  state  of  Tlwlda  by  vlrtae  of  the  eleetleii 
In  the  said  petition  meottODed."  A  writ  of  cb* 
vor  was  sued  out  to  this  Jndgment 

Other  facta  wHI  be  stated  in  the  ophdon. 

John  H.  Treadwdl  and  'Wilson  &  WUson, 
for  plaintiff  In  error.  H.  J,  Spence  and  M.  h. 
Williams  (J.  W.  Barton,  on  the  brleQ,  tax  de- 
f  aidant  hi  error. 

MABBT,  I.  (after  statfais  the  faebl).  TUs 
-case  was  referred  by  tiie  covrt  to  tte  eom- 
missIonerB  for  inveatigatloii,  and  they  bsTe  re- 
ported that  the  jodgmnt  should  be  afflrmed. 
After  doe  ctmalderatlon.  the  eomt  Is  of  c^ln- 
ton  that  the  Judgment  most  be  affirmed  on 
the  record  presented,  for  the  leaaons  now 
atatad. 

The  first  error  aaslgned  la  that  the  court 
«rred  In  overruling  the  motion  of  the  oon- 
testee  to  strike  the  amended  petition.  The 
only  oontoitlon  made  odder  thla  asslgnmeiit] 
■of  error  Is  that  a  new  ground  of  contest  wss 
Incorporated  into  the  amended  petition  after 
the  apkBtkm  of  the  statutory  period  within 
irtdch  an  orii^l  petition  specifying  the  par- 
tICDiar  gromds  on  wUdi  contestant  Intended 
rdy  to  eatabUsh  his  right  to  the  offioe  was. 
allowed  to  be  filed  under  tbe  statute.  The 
ctatate  provides  that  the  "omtcstant  rtMll, 
within  twenty-flve  days  after  the  caavaaa  by 
the  county  canTaulng  boaxd  of  the  election 
retoms  tow  sDch  office,  file  a  petition  In  tbe 
■office  of  the  clerk  of  said  court,  and  aerve  a 
«epy  thereof  on  tbe  centestee  t^,**  etc.  **He 
shall  set  forth  in  his  petition  the  psrtlcolar 
groonds  on  which  be  Intenito  to  rely  to  cetab- 
llih  his  right  to  such  office.'*  Ber.  St.  |  189. 
It  Is  argued  that  after  the  demurrer  was  sue> 
talned  to  tbe  original  petition  a  new  ground  of 
<(aitest  was  Introdoced  Into  the  ammded  peti- 
tion filed  after  tbe  expiration  of  the  25  days 
from  the  date  of  the  canvaas  of  the  retoma  of 
♦lection,  and  the  motion  indicates  that  this  new 
gnund  of  Cfrnteat  Is  oentahied  hi  paragraph  3 
«l  tiie  amended  petition.  Oomparing  the  or^ 
Inal  and  amended  petltlora,  we  do  not  find  any 
nevr  ground  of  contest  In  paragraph  8,  but 
-tba  fourth  peragrai^  of  the  amended  petl- 
tien  contahM  new  matter  as  an  additional 
ground  of  contest  In  dectlon  district  No.  2, 


spedfled  hi  parsgra^  1.  As  the  notion  indi- 
cates the  natoce  of  the  new  matter  of  eon- 
test  sought  to  be  presented  as  an  objecthm. 
It  may  be  regarded  as  applicable  to  paragraph' 
4.  The  aiotloa,  it  will  be  obaerred,  la  to  dl»- 
miss  the  petitloa  on  the  eole  ground  uiged 
that  an  adffltional  ground  of  contest  was  In- 
cmporated  into  the  amended  petition.  If  tbe 
other  groonds  of  contest  stated  In  the  petition 
are  sufficient  to  call  for  an  answer.  It  would 
be  busannm  to  dismiss  the  petition  because 
of  one  insuffietent  ground.  The  ol^ectlon 
argued  here  abotOd  huTe  been  confined  In  a 
Iitoper  way  to  tbe  ground  deemed  to  have 
been  Improperly  Incorporated  into  the  petltkm, 
and,  if  the  court  bad  refused  to  eliminate  tt, 
then  the  question  would  have  been  presented 
wbsttier  an  ootlre  new  ground  of  eontest  can, 
under  our  statute,  be  Interjected  Into  the  jro- 
ceedlngs  by  atneadment  after  the  exptratloa  of 
26  days  from  tba  canTaaa  of  tibe  returns  of 
election.  This  motion  was  property  oremiled 
on  the  oblectloD  n^ed,  because  It  Bought  the 
rtlamiSBal  of  the  entire  petition,  and  waa  there- 
ion  too  broad.  The  other  grounda  of  the  mo- 
tion are  not  argued,  and  need  not  be  consid- 
ered. 

Thr  aeooDd  assignment  of  errors  is  expreaaly 
abandoned,  and  the  tenth  and  derenth  are 
passed  wiffiout  argument, '  uid  mtn^  Uiere- 
fore,  be  oonaldered  as  aba&doned. 

StK  of  tte  rematolng  aaslgnmento  of  ernir 
presented  at  the  time  of  making  up  the  tran- 
scMpt  for  this  oonrt,  numbered  ^  4,  6,  6,  7, 
and  8,  relate  to  adara  and  mUngs  of  tbe 
judge  hi  referenee  ta  the  admission  of  evi- 
dence In  Hn  cauae,  and  tbe  other  one,  num- 
bered 8;  Invntes  to  the  Judge  error  la  hold- 
tog  that  tbe  ballots  souated  and  reported  by 
the  oeiAmlssloner  to  whmn  the  cause  was 
referred  wen  snffldrat  to  orercome  the  pre- 
sumpthm  of  the  cotreetttess  of  tbe  several  re- 
turns of  the  Inspectors  of  the  various  con- 
tested electkn  districts  mentioned  In  the 
ammded  peUtlwi.  All  of  these  matters  are 
in  pais,  and  are  required  to  be  exhibtted  to 
thla  court  blna  of  eicepttons  made  up  hi ' 
compbanee  with  the  rules  prescribed  for  pre- 
senting audi  matters.  We  find  te  tbe  tran- 
script una  of  exceptions,  but  they  are  not 
made  up  so  aa  to  properly  present  the  ques- 
tions designed  to  be  raised. 

In  reference  to  the  orfflnary  bill,  the  rule 
requires  that,  whde  K  need  not  omteln  the 
entire  evMenee  adduced  at  tiw  trial,  It  ahvuld ' 
contala  audi  brief  stetnnent  of  tbe  prooft  ss 
Is  neceasary  to  ifbow  dearly  the  propriety  or  - 
liupBuprlety  of  the  mlUw  of  the  court  during 
tbe  trial  t3iat  Is  asrigned  ss  error,  or  such 
portion  of  ttie  oridence  that  may  have  been 
presented  <m  any  Issue  (tf  fact  that  may  have 
been  deetOed  at  any  time  prior  or  aUbse- 
qmnt  to  the  trial  of  the  cause  upon  which 
error  is  airigned.  eu>edal  rule  1  fbr  the  gov- ' 
emmsnt  of  dreult  courts  in  the  preparation 
of  bnii  of  ezeeptlona  and  transcripte  of  rec- 
ords in  dvll  caaea  (21  Sentii.  vli).  The  cir6i-  ' 
nary  bOl  in  tida  eaae  contetos  no  suffldent 
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statement  of  facti  ihowlng  anj  Im^prlety 
of  the  roUnxs  of  tbe  coort  on  the  matters 
aonght  to  be  presentecl  by  ttie  bfll  u  erron. 
Not  only  la  this  the  case,  but  no  assignment 
of  error  whatever  was  pres^ted  to  the  judge 
npon  the  making  up  of  either  the  ordinary 
or  evidentiary  bill  of  exceptions.   The  role  re- 
fared  to  requires  the  plalnttS  In  erro^  at  the 
time  of  presenting  a  bill  of  exceptions  to  the 
judge  to  be  made  np  end  settled  for  the  ap- 
pellate court,  -whether  such  blU  Is  to  be  made 
np  from  memoranda  In  writing  of  exeeptiona 
to  rulings  durli^  the  progress  of  the  trial  and 
signed  In  open  court  or  otherwise,  to  present 
with  such  blU  an  assignment  of  errors  cover- 
ing all  the  points  that  he  Intends  to  present 
In  and  by  such  bill  of  exertions  as  grounds 
for  reversal;  and  sadx  assignment  of  errors 
shall  be  the  guide  for  making  up  ^e  bill  of 
exceptions,  and  ahall  be  made  a  part  thovof. 
And  In  reference  to  the  evidentiary  bUl  the 
mle  provides  that.  If  any  assignment  of  error 
presented  to  the  judge  Is  based  npon  the  re- 
fusal of  the  court  to  grant  a  new  trial,  on 
the  ground  that  the  verdict  Is  contrary  to 
the  evidence  or  not  supported  thereby,  or  If 
the  defendant  in  error  shall  demand  In  writ* 
Ing  that  all  the  testimony  shall  be  reviewed 
for  the  purpose  of  showing  that  an  error  of 
law,  either  as  to  the  admission  or  r^ectlon 
of  testimony,  or  as  to  a  chaise  given  or  re- 
fused, 1^.  in  view  of  the  whole  tesfimony,  a 
harmless  error,  then  an  entirely  separate  and 
distinct  bill  of  exceptions  of  the  evidence  ad- 
duced at  the  trial  of  tbe  cause  shall  be  made 
up  and  signed  by  the  judge,  to  be  known 
as  the  "evidentiary  bill  of  exoeptlcms.**  The 
requirements  of  tbe  role  In  reference  to  the 
assignments  of  error  In  ipatdng  up  Itoth  bins 
of  exceptions  in  this  case  were  entlrdy  disre- 
garded, and  for  the  defects  stated  we  are 
unable  to  review  the  rulings  of  the  court  on 
the  assignments  of  error  made  for  the  ap- 
pellate court  and  argued  by  counseL  In  ref- 
erence to  the  ninth  assignment  set  out  there 
la  no  statement  of  facts  showing  that  the 
court  held,  as  assigned,  the  ballots  counted 
and  reported  by  tbe  conunlssloner  were  suffi- 
cient to  overcome  the  presumption  of  the  cor- 
rectness of  the  returns  of  tbe  Inspectors  of 
tbe  contested  districts.   What  the  report  of 
the  commissioner  was  Is  not  therein  stated, 
but  It  does  appear  from  the  evidentiary  bill 
that  the  judge  had  before  him  at  tbe  hearing 
ballots,  returns,  and  a  mass  of  testimony  re- 
lating to  tbe  election  hi  the  contested  dto- 
trlcts,  as  well  as  returns  tram  the  nncon- 
tested  ones.   It  does  not  appear,  however, 
from  the  final  decision  rendered,  that  tber^ 
was  any  change  of  results  In  the  uncontested 
districts. 

While  the  state  of  the  record  In  reference 
to  tbe  assignments  of  error  In  making  up 
the  bills  of  exceptions  Is  as  stated  above,  we 
find  a  recital  In  the  caption  of  tbe  evidentiary 
tain  signed  by  the  judge  that  It  was  made  up 
at  the  Instance  of  the  plaintiff  hi  error  in  sup- 
port of  an  assignment  of  error  predicated  upon 
the  refusal  of  the  court  to  grant  a  new  trial 


on  Oe  gronnd  that  the  findings  and  JodgiDfiit 
of  the  court  were  contrary  to  the  evidence. 

The  eleventh  asslgnmoit  of  error  !■  that 
the  court  erred  in  overruling  the  motloa  of 
contestee  to  set  aside  and  vacate  the  aUes^d 
finding  of  tbe  court  and  the  final  Judgment 
of  ouster  consequent  thereon;  but  this  BB^ign- 
ment  of  error  Is  not  noticed  In  brief  of  coun- 
sel for  platatlfl  In  error,  and  must,  therefore, 
under  the  settled  rule  of  this  court,  be  ccm- 
Bldered  as  abandoned. 

In  view  of  this  fact  we  do  not  now  deter- 
mine whether  the  recital  of  the  judge  In  tbe 
evidentiary  bill  stated.  In  the  absence  of  any 
record  evidence  of  a  snfllcUnt  assignment  of 
error  presented  at  the  time  of  eettiUng  tbe  bill, 
will  authorise  this  court  to  review  the  mllng^ 
of  the  judge  d«iying  a  motliHi  for  a  new  trial 
on  the  gronnd  that  tbe  ertdence  li  not  niffl- 
dent  to  sustain  a  finding. 

For  the  teasons  stated,  we  are  of  opinion 
that  tite  judgment  most  be  ■ffirmwl,  and  It  1m 
to  ordered. 

On  Petition  for  Hehearlnf, 
(Mardi  18,  1902.) 

In  a  petition  tar  a  r^earlng  filed  In  tbls 
cause  It  Is  partlcnlariy  Insisted  tbat  there 
was  error  In  our  conclusion  on  the  first  as- 
signment of  error  predicated  upon  tbe  ruling 
of  tbe  circuit  court  denying  tbe  motion  of 
plaintiff  In  error  to  strike  the  amended  peti- 
tion of  defendant  In  error.  It  Is  alleged.  In 
substance,  that  In  our  opinion  we  overlooked 
and  did  not  consider  tiie  fact  that  tbe  chralt 
court  sustained  a  demurrer  to  the  ordinal  pe- 
tition, thereby  holding  the  grounds  of  con- 
test therein  alleged  to  be  Iiwnflflclait,  and  that 
the  amended  petition  alleged  the  same  mat- 
ters charged  in  the  original  bdd  to  be  Insuffi- 
cient, except  In  the  fourth  paragraph,  whicb 
set  up  an  entirely  new  and  distinct  ground 
of  contest  after  the  expiration  of  the  time  pro- 
vided by  the  statute  for  filing  a  petition  ot 
contest  setting  forth  tbe  particular  grounds  on 
which  a  contestant  intends  to  rely  to  estab- 
Usb  his  right  to  an  office  The  petition  for 
rehearing  states  '*tba.t  all  of  said  grounds  hi 
said  amended  petition  contained,  with  the  ex- 
ception of  paragraph  4  thereof,  were  Identical- 
ly as  those  set  up  and  alleged  In  the  original 
petition  hereinbefore  referred  to,  and  to  which 
the  court  below  had  formerly  sustained  a  de- 
murrer; and  that  unA&e  the  rules  of  pleading 
and  practice  a  motion  to  strike  said  amended 
petition  was  proper.  In  that  the  same  contained 
tbe  same  matters  set  forth  tai  tbe  original  pe- 
tition; and  the  demurrer  having  been  sustain- 
ed thereto,  and  setting  forth  and  alleging  In 
paragraph  4  thereof  the  new  matter  referred 
to  constituting  tbe  only  gronnd  (tf  contest 
shown,  and  said  new  matter  and  gronnd  of 
contest  having  heea  filed  after  the  statutory 
time  had  elapsed." 

The  court  did  not  overlook  the  fact  that 
a  demurrer  had  been  sustained  to  the  original 
petition,  and  the  opinion  states  that,  "compare 
Ing  tbe  fffldnal  and  amanded  Mtitioia.  irt 
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do  not  And  any  new  groond  of  contest  In  para- 
graph 8,  Imt  the  fourth  paragraph  of  the 
amended  petition  contains  new  matter  as  an 
additional  gronnd  of  nuitest  In  election  dis- 
trict No.  2.  specified  In  paragraph  1."  Coun- 
sel have  fallen  Into  error  tai  usmnlng  that  all 
the  grounds  In  the  amended  petition,  -with  the 
exception  of  paragraph  4,  are  Identically  the 
same  In  all^tlon  as  those  contained  In  the 
original  petition.  The  court  sustained  a  de- 
murrer to  the  orl^nal  petition  because  the 
grounds  tit  contest  relied  on  were  too  Indefi- 
nite stated,  hot  the  amended  petition  Is  mu<*h 
more  definite  bi  this  respect  The  court  de- 
Died  a  motion  to  strike  the  amended  petition 
because  the  grounds  of  contest  therein  allegred, 
except  in  paragraph  4.  were  Identically  the 
same  as  those  set  up  In  the  original  petition, 
and  that  Qie  ground  of  contest  alleged  In  para- 
graph 4  was  sought  to  be  Incorporated  by 
amendment  after  the  time  [Ht>Tlded  In  the 
statute  for  flllng  a  petition  of  contest.  No  ar- 
gument was  made  here  that  the  grounds  of 
contest  In  the  amended  petition  were  alleged 
Identically  or  In  substance  as  In  the  original 
petitlm,  but  the  only  contention  was  that  the 
entire  amended  petition  should  be  stricken  be- 
cause a  new  ground  of  contest  was  brought 
forward  by  way  of  amendment  after  the  pe- 
riod when  a  petition  of  contest  can  be  filed 
under  the  itetnte.  The  court  dU  not  assume 
that  the  grounds  of  contest  stated  In  both  pe- 
titions, except  In  paragraph  4  of  the  amended 
one,  were  In  substance  the  same  In  auc- 
tion, because  to  hare  done  so  would  hare  been 
contrary  to  the  tacts,  and  It  was  unnecessary 
and  Improper  under  the  rule  to  discuss  this 
phase  of  the  motion,  because  It  had  been  aban- 
doned in  the  argummt  The  court  fully  con- 
sidered the  only  contention  made  under  the 
motion,  to  the  effect  that  the  petition  dioald 
be  stricken  because  a  new  ground  of  contest 
bad  been  taicorporated  therehi  2B  days  after 
the  canrass  by  the  county  canvassing  board 
of  the  election  returns,  and  reached  the  conclu- 
sion tiiat  the  objection  urged  should  hare  been 
confined  In  a  proper  way  to  the  ground  deem- 
ed to  have  been  Improperly  Incorporated  Into 
the  petition,  and  that.  If  the  court  had  re- 
fused to  eliminate  It,  the  question  would  have 
been  presented  whether  an  entire  new  ground 
of  etmtest  can.  under  our  statute,  be  biter- 
Jected  Into  the  proceedings  by  amendment 
after  the  expiration  of  the  time  mentioned.  It 
Is  QOlte  evident  that  a  petition  containing  sev- 
eral sufficient  grounds  of  a  contest  should  not 
be  stricken  from  the  files  because  It  contains 
one  Insufficient  ground,  or  one  not  authorized 
by  the  statute.  Counsel  having  abandoned, 
1^  not  argnlng,  the  grounds  of  the  motion  that 
the  grounds  of  contest,  except  In  paragraph 
4,  were  Identically  alleged  in  both  petitions, 
and  It  appearing  to  tiie  court  that  the  grounds 
alleged  In  the  amended  petition  are  sufficiently 
definite  to  authorize  an  Investigation  as  to  the 
result  of  the  election,  It  was  not  necessary  to 
say  anything  about  any  ground  of  the  motion 
not  argued. 


In  this  case  the  court  has  examined  care- 
fully every  point  that  has  been  presented  In 
such  a  way  as  we  could,  conslstentiy  with  aor 
rules,  consider. 

The  petition  for  rehearing  to  denied. 


JONES  T.  8TATD. 

(Supreme  Court  of  Florida.  March  18,  1902.> 

ORIMINAL  LAW-CONTINUANGB-OPINION  IT- 
IDENOB-RBTIBW. 

1.  An  application  for  a  continuance  opon  the- 
ground  of  the  absence  of  a  witness  most  show- 
that  the  applicant  has  exercised  dne  dillgenc* 
to  procure  tne  attendance  of  the  witness. 

2.  Denial  of  a  motion  for  coutinaance  wilt 
not  be  reversed  by  an  appellate  court,  nnles* 
there  has  been  a  palpable  abnse  of  discretion^ 
clearly  and  affirmatively  shown  by  the  record. 

8.  A  statement  made  in  the  order  of  a  trial 
court  as  to  a  matter  In  pala  wlU  be  presnmeil 
to  be  Cfwrect,  unless  the  contrary  Is  made  clear- 
ly apparent. 

4..  A  statement  or  declaration  of  a  person 
charged  with  crime  Is  not  rendered  Inadnussibl* 
in  evidence  agahist  him  lir  the  mere  fact  that 
it  is  made  after  the  conmilaslon  of  the  crlnw. 
If  It  toids  to  show  a  guilty  Inteut.  tt  Is  ad- 
missible, for  the  guilty  intent  of  a  party  may 
be  shown  by  his  acts,  conduct,  and  declaration* 
before,  at  uie  time  of,  or  after  the  commission 
of  a  criminal  act. 

S.  The  opinion  of  a  witness,  except  as  to  a 
matter  regarding  which  expert  testimony  la 
competent.  Is  not  le^tlmate  evidence  as  to  aar 
matter  that  may  be  reproduced  before  the  Jury. 
It  Is  the  province  of  the  Jury  to  deduce  ite  own 
conclusion  from  facts  of  conunon  en>erienc«r 
onlnflnenced  by  the  opinion  of  anv  witness  on 
those  facts,  especially  where  tuca  opinion  im 
sought  on  facts  given  In  the  testimony  of  an- 
other witness. 

e.  A  oueetion  asked  a  nonexpert  witness, 
seeking  to  elicit  his  opinion  as  to  what  must 
have  been  the  necessary  po^tlmi  of  the  hand 
and  pistol  <rf  the  person  who  sliot  another  In  m 
particolar  .manner,  where  the  witness  did  not 
see  the  person  who  shot,  or  the  hand  that  held' 
the  pistol  when  It  was  shot.  Is  properly  ex- 
cluded. 

7.  Where  allied  error  In  gtvlng  two  ae  man- 
charges  asserting  distinct  propositions  of  law 
Is  made  the  bans  of  a  single  ground  of  a  mo- 
tion for  a  new  trial,  alleging  generally  that  the- 
conrt  erred  In  givinr  such  charges,  and  ex- 
cepted to  nnder  and  by  virtue  of  an  exception 
to  the  denial  of  the  motion  for  new  trial,  this 
will  be  regarded  as  a  general  exception  to  the- 
giving  of  the  charges,  and  will  not  be  further 
considered  than  to  determine  that  any  ena- 
charge  was  correct 

(Syllabus  by  the  Court) 

Brrof  to  drcnlt  court.  OotnmUa  oonntyp 
Bascom  H.  Palmer,  Jndga 

Alex  Jtmes  was  convicted  of  crime,  anA 
brings  error.  Affirmed. 

A  J.  Henry  and  T.  B.  Oliver,  tot  plalntur 
In  error.  WlUlam  K  Lamar,  Atty.  Oen.,  for 
the  State. 

PBS  CURIAM.  The  plaintiff  In  errnv 
Alex  Jones,  was  convicted  at  the  fall  term  of 
tbe  circuit  court  of  (}61nmbla  county,  A  IK 
1901.  of  an  assault  with  Intent  to  commit 
murder,  and  brings  hto  case  here  by  writ  oT 
error. 

The  first  assignment  of  emw  is  that  tba- 
f  L  Ses  Crlmlul  Law,  voL  li.  Cent  Dto.  i  IMl 
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■cowt  and  la  nfariag  to  gant  »  entliiD- 
anea  oa  defCnduCs  apSftiOLtkm.  The  appU- 
«atloa  mu  made  od  the  fRmWl  of  abamoa  of 
a.  matarlal  wltneei,  one  W.  O.  Bttatiy,  and  an 
affidaTft  of  tbe  defendant  waa  filad  tbat  llie 
Mid  BOiealy  bad  been  nApomaed  at  tlie  in- 
stance of  defendant,  tatA  was  In  attendance  at 
4  prerloos  tenn  of  oonrt  hi  response  to  the 
subpoena,  when  said  eanse  waa  eontlnned  on 
acoonnt  of  the  abaoice  (rf  ft  wltneas  for  the 
state!  lhat  the  wltneis  waa  absent  wlfliont 
the  pEOcnrement  <w  consent  of  defendant,  tf- 
tber  dlteetl7  or  taidltectlj  glTco;  that  the  tn»- 
awnmy  of  tbe  witness  was  neeesiaiT  and  ma^ 
terlal  to  bis  defense;  tbat  the  application  was 
not  made  for  ddar  only,  and  defendant  at- 
peded  to  procnre  flie  teattmony  of  the  wit- 
oeM  at  tbt  next  term  ot  tbe  court;  that  the 
wltneas  waa  a  resldeat  of  the  conntT*  of  Lea 
«r  Uaune,  In  tbe  slate  at  Florida;  that  de- 
fendant coDld  not  safelj  go  to  trial  wlthoot 
-Che  testimony  of  said  witness,  and  emected 
to  prove  by  bim  the  following  facts,  whidi  be 
■coold  not  prove  by  any  other  wltneia  known 
to  the  defendant  Ws.:  "That  on  die  nlgbt 
and  at  tbe  alleged  time  of  the  ibooting  alleg- 
«d  to  hare  been  done  some  d^t  miles  ftom 
Lake  City.  Fla.,  this  defoidant  ww  tbaa  and 
there  in  tbe  constant  employ  of  tbe  witness 
W.  O.  Sbealy  from  early  In  the  erening  nntU 
A  late  boor  in  the  n^ht,  at  tiie  ^ce  of  the 
said  Sbealy*B  bntiness  In  ttie  town  of  Lake 
■Ct^,  Fla^  and  then  accompaided  tbe  said 
Siealy  to  his  borne  In  eald  town,  and  coold 
fMt  ponlUy  hare  been  at  the  ^ce  of  tbe  al- 
leged  shootiDg  on  the  nlgbt  or  at  tbe  time 
auch  Bhoetlng  Is  allied  to  bare  been  done; 
'that  said  witnesB,  immediately  after  tlils  de- 
fendant's aecnsatlon,  and  frequently  since, 
bas  told  both  sIBant  and  afflanf  s  counsd  tbat 
be  wonld  testify  to  said  facts  npon  a  trial  of 
«ald  CBOse;  that  said  wltneas  was  recently  In 
Lake  City  and  Columbia  connty,  and  was 
then  Intormed  by  defendant  and  defendant's 
attorney  tbat  he  would  be  needed  as  a  iritneM 
In  this  behalf,  and  tben  promised  to  retom 
■and  attend  at  this  term  of  tbe  court,  but  has 
foiled  to  do  so;  that  said  wltneas  was  never 
^en  leaTe,  directly  or  ladlTeeUy,  by  or  for 
tblB'  defendant,  to  absent  himself  from  a^ 
tendance  in  said  conrt  in  this  behalf."  The 
•court  denied  the  application  for  continuance 
on  tbe  following  ground,  as  set  fordi  In  tbe 
t>lll  of  exceptions,  tIs.:  "This  being  Taesday 
niOTnlng,  and  ttie  second  week  of  conrt,  and 
the  absent  defendant's  witness  not  appearing 
any  day  ot  this  court,  and  said  cause  hSTlng 
been  several  times  called,  and  no  attadiment 
being  asked  for  up  [to]  this  time  for  said  wit- 
ness, and  this  cause  having  been  on  the  dock- 
■et  for  trial  since  December  6,  1899."  An  ap-^ 
plication  for  a  continuance  upon  the  ground* 
of  the  absence  of  a  witness  most  ahow  that 
tbe  ap^icant  haa  exercised  due  diligence  to 
precure  tbe  attendance  of  the  witness.  Shiver 
V.  State.  41  Fla.  630,  27  South.  36.  Such  mo- 
tions are  addressed  to  the  discretion  of  tbe 
court,  and  tbe  action  of  tbe  trial  court  will 


net  be  levcflasd  mltm  ttcss  haa  feeia  a  pBl< 
paUe  abnae  of  dfscretioa,deH^  and  sflaiia- 
tlvely  shown  by  the  neoad.  Bsllazd  t.  Bia«^ 
81  Fla.  296b  12  SonOu  805;  Ikymt  r.  SMib 
84  Fla.  291.  !•  Sooth.  177.  It  most  be  aa- 
snmed  ^t  tbe  statonei*  of  the  trial  esvt  la 
tbe  present  case^  made  In  dcnylnc  tlie  mattoa, 
waa  folly  wanairted  bv  tfaa  fad^  as  tte 
oontzaiy  la  not  made  appamt  Tkat  betas 
80^  It  cannat  ba  aaid  tbat  then  waa  an  abaaa 
ot  discrettm  In  denying  tbe  motion  aa  the 
deCodtant  did  not  exeedae  that  duns  oC  dili- 
SMwe  ttat  he  mlfht  taaTs  eAiauiaea  ta  aMaia 
file  presenoe  of  tbe  wltnea,  by  aivlying  Cor 
an  attaebmart  whan  the  ■Mnina  did  not  ^ 
pear  at  tlie  heginninc  oC  Oie  tetm.  Hie  mp- 
plication  made  waa  for  a  wlliiiiaiica.  wttli- 
ont  tAing  for  ua  attiChswnt  ftr  an  abant 
wltMMi  and  our  esndodon  la  not  In  conflict 
with  what  waa  held  In  Green  t.  State;  17  Ha. 
66B; 

The  aeeond  asdgnmeat  of  snoc  la  not 
axfoed,  and  is  therdhwe  abaadaned. 

Tbe  third  asslgnnient  ot  csrar  la  that  *iba 
court  eired  in  pcnnltting  tta  Wltaaw  W.  H. 
Oolson  to  testify,  over  the  obifectlaD  otf  tke  de- 
fendant, aa  to  tbreato  of  the  dctaidant  Alex 
Jooea  after  the  afleged  •ffenae.'*  W.  H.  Gal- 
Ban,  a  wltneas  w  bdialt  ot  ttie  stete;  afla 
bnvtaig  testmed  that  be  heart  tlia  deCeadant 
make  a  atetement  in  Lake  GMy,  «■  or  about 
tbe  day  ot  bis  committal  trial,  iimi willing 
Jeny  (Uie  poam  against  whom  the  assaidt 
was  alleged  to  bave  been  committed),  waa 
asked  what  be  (defesdant)  oald,  and  tbere- 
upon  teatifled:  "He  said  that  If  Jerry  was 
out  there,  be  would  kill  him  osi  flrst  sight" 
He  further  testlfled  that  this  was  about  8  «r 
10  days  after  tbe  alleged  sbootfaag.  TIds  tes- 
timony was  objected  to,  oo  the  groand  that 
It  rdated  to  something  that  oceurral  after 
tbe  shooting,  and  waa  irrelevant  and  Inunate* 
rial,  and  esc^oaa  were  duly  reserved  to  tiw 
rallngs  of  the  conrt  permitting  tbe  qnestieDa, 
and  doiying  a  anbaeciDent  motion  to  strike  oat 
tbe  teetlmony.  Tbe  testlmoiv  ot^Jeeted  to 
was  pr^ierly  peDottted  to  go  to  tiie  Jury. 
Other  testimony  bad  iwevlonsly  been  introdu- 
ced tending  to  estaUlsb  the  preeence  of  tbe 
aocnaed  when  tbe  erlne  dialed  waa  omo- 
mltted.  and  bla  connection  therewith.  Tbe 
statement  was  a  voluntary  one  on  tbe  part  ot 
tbe  aecnaed,  tending  to  show  extreme  hostility 
on  his  part  towards  Jerry  ^e  person  assault- 
ed), and  was  made  within  8  or  10  days  aftw 
tbe  assault  It  woe  bat  a  repetltlcai  of  a 
threat  made  before:  tiie  assault  was  commit- 
ted, wltb  no  intervcniag  caoae-  riiown  to  give 
rise  to  it  A  statement  or  dedsratkHi  of  a 
powm  charged  wttii  crime  Is  not  rendered 
inadmissible  In  evidence  against  1dm  by  the 
mere  fact  that  it  is  made  after  tbe  cMnmis- 
slon  ct  the  crime.  The  goflty  Intent  of  a  psr- 
ty  may  be  shown  by  bi»  acta,  oondoet,  and 
declarations  before,  at  the  tmie  of,  or  after 
the  commission  of  a  criminal  act  State  v. 
Lewis,  46  Iowa,  20;  Waldroa  r.  Stated  41 
Fla.  265,  26  South.  701. 

Digitized  by 


MOOBB  T.  BTATB. 


79S 


The  fourth  ufidcnmeiit  of  error  Is  that  "the 
court  erred  In  raitalnlng  the  objection  of  the 
state  to  the  qnestton  asked  by  the  defendant 
to  the  witness  Phillip  Belvln,  as  to  the  nec- 
essary position  of  the  party  who  did  the 
shooting/'  The  witness  had  testified  to  the  po* 
sltlon  of  Jerry  at  the  time  of  the  shooting, 
that  he  was  lying  on  a  bench  near  a  window, 
-with  his  head  Inclined  from  the  window;  and 
the  qnestiOD  was  then  propounded,  "Where 
wonld  the  hand  and  pistol  of  the  party  had 
to  have  been  to  shoot  Jerry  in  the  top  of  the 
bead,  Inside  or  outside  of  the  window?"  The 
■question  was  objected  to  by  the  state's  attor- 
ney on  the  ground  that  It  sought  the  opinion 
-of  the  witness,  and  the  objection  was  sustain* 
«d.  The  witness  did  not  see  the  person  who 
shot  Jerry,  nor  the  hand  that  held  the  pistol 
with  which  he  was  shot  Another  witness 
testified  to  seeing  a  band  at  the  window,  hold- 
ing a  pistol,  at  the  time  of  the  firing.  There 
was  no  error  In  excluding  tbe  question,  it 
was  permissible  to  show  tbe  precise  position 
-of  Jerry  with  re8]:>ect  to  the  window,  and  the 
Jury  could  then  draw  Ita  own  conclusion  as 
to  whether  or  not  he  could  have  been  shot  on 
the  top  of  the  head  from  within  or  without. 
-The  opinion  of  a  witness,  except  as  to  a  mat- 
ter regarding  uriitch  expert  testimony  is  com- 
petent. Is  not  legitimate  evidence  as  to  any 
matter  that  may  be  reproduced  before  the 
Jury.  It  la  the  province  of  the  Jury  to  deduce 
its  own  conclnalui  from  facts  of  common  ex- 
perience, uninfluenced  fay  the  opinion  of  any 
witness  on  those  facts,  especially  where,  as  In 
this  case.  Bocb  opinion  la  sought  on  facts 
SlTm  In  the  testimony  of  another  witness. 
Mann  t.  State,  26  Pla.  610,  8  Bouth.  207; 
mate  T.  Parce,  87  La.  Ann.  268;  People  t. 
Westlake,  62  Gal.  303;  Brown  t.  State,  S5 
Ark.  598.  18  B.  W.  1061;  DlUard  T.  State,  58 
Miss.  368;  Foster  T.  State,  70  Miss.  75S.  12 
^uth.  822;  Kennedy  T.  People.  89  N.  T. 
^4S;  Cooper  t.  State.  23  Tex.  881. 

The  only  ground  of  the  fifth  assignment  of 
error  relied  on  is  that  the  court  erred  tai  deny- 
ing the  fifth  ground  of  the  motion  for  a  new 
trial.  That  ground  was  tbe  giving  of  three 
several  and  distinct  charges,  asserting  distinct 
propositions  of  law,  and  no  exception  Is  tak- 
en to  the  charges  othei  than  Incorporating 
them  Into  the  motion  for  new  trlaL  If  either 
one  of  the  charges  be  corrrect,  we  are  pre- 
cluded, under  the  rule  established  In  this 
•court  from  examining  the  others.  Eggart  v. 
State,  40  Fla.  SZ7,  25  South.  144;  McOoggle 
V.  State.  41  ria.  625,  26  South.  734.  The 
-flnt  one.  In  reference  to  tbe  presumption  of 
Innocence,  taken  In  connection  with  what  Im- 
mediately precedes  It  on  the  same  subject,  Is 
correct  and  therefore  this  assignment  of  er- 
ror must  fall.  As  we  examine  the  charges  no 
further  than  to  ascertain  that  one  la  corretrt 
we  do  not  determine  tiie  correctness  of  tbe 
■others. 

Tbe  Judgment  wUl  be  affirmed,  and  it  Is  lo 
ordered. 


MOOBR  T.  STATa 
(Supreme  Oonrt  of  Florida.  March  IS,  1902.) 

CRIMINAL  LJLW— ARRAIONMKNT. 

1.  Defendants  Jointly  Indicted  fwr  a  feltmy 
may  be  erraifaed  either  aeparatdy  or  tt^ether* 
even  thongh  no  severance  oas  be<!n  granted. 

(Syllabus  by  the  Court.) 

Error  to  criminal  court  of  record,  Duval 
county;  John  I*  Doggett  Judge. 

Thomas  Mowe  was  convicted  of  larceny* 
and  brings  error.  Affirmed. 

On  the  18th  of  Jane,  1901,  an  Information 
was  filed  In  llie  criminal  court  of  record  of 
Duval  county  against  Thomas  Moore,  Henry 
Sloan,  and  M.  Q.  Anthony,  containing  two 
conntSi—the  flnt  char^^ng  them  wlUi  the 
larceny  of  certain  iwoperty  of  the  Talne  of 
^16;  of  the  sooda,  diattde,  and  jvoperty 
of  Armour  ft  00.,  a  corpwation,  etc.;  and 
tin  eecoDd  charging  tibat  tbe  aame  partiee 
'^onlonsly  did  hare,  receive^  buy,  and  aid 
In  the  concealment  lit,  the  same  property,** 
befWe  Oat  ftionioiuly  BttAai,  taken,  and 
carried  away. 

The  record  shows  that  on  ttie  ISOi  day  of 
Jane,  1801,  **caine  ttie  defendants  niomas 
Moore  and  Henry  Sloan,  each  In  their  own 
ptapee  person,  and  upon  being  duly  am^a' 
ed  in  open  conrt  to  tills  Informattfm  pleaded 
not  guilty,  and  It  was  ordered  that  the  de- 
fendants Tliomas  Moore  and  Henry  Sloan  be 
renunded  to  the  custody  of  the  Sheriff,  to 
await  tte  furtber  action  of  Ibe  eonrt,  anff 
that  this  canae  be  continued  for  the  term,** 
and  that  *^>n  the  twenty-sixth  day  of  June^ 
1901,  the  defendants  Thomas  Moore,  Henry 
Sloan,  and  M.  Q.  Anthony,  eaeb  being  per- 
sMial^  present  In  opien  court  on  motion  of 
the  state  it  Is  considered  by  the  court  that 
a  severance  be;  and  the  same  Is  hertl^, 
granted  hi  ttils  cause,  as  to  the  defendants 
Tom  Moore  and  M.  Q.  Anthony."  The  de- 
fendants Thomas  Moore  and  M.  Q.  Anthony 
were  thneopon  placed  on  trial,  and  a  trial' 
had,  and  the  jury  returned  tbe  following  ver- 
dict: "We,  the  Jury,  find  tbe  defendant 
Thomas  Moore  guDty  aa  charged  in  fbe  first- 
count  and  H.  Q.  Anthony  ganty  as  charged 
in  the  second  coant** 

On  the  20tb  day  of  Jime,  1901,  fbe  defend- 
ant ^omas  Moore  moved  In  arrest  of  jnd^ 
ment  as  follows:  That  tbe  court  do  not  pn- 
nonnce  sentence  or  judgment  because  an  in- 
spection of  the  record  shows  that  these  de- 
f  aidants  wa«  Jointly  Indicted  and  tried,  and 
that  defendant  Anthony  was  not  arraUpied, 
nor  did  he  plead  to  said  Information,  and 
that  there  was  no  Issne  Joined.  This  motion 
was  denied,  and  the  defendant  Moore  ex- 
cepted to  the  ruling.  Moore  wns  then  sen- 
tenced to  tbe  state's  prison  for  12  months, 
and  from  this  sentence  and  Judgment  he 
sued  out  a  writ  of  error  from  this  court 

Geo.  U.  Walker,  for  plaintiff  In  error. 
William  B.  Lamar,  Atty.  Qeu.,  for  the  State. 
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VBB.  OUBIAM.  Hie  sole  aBsIgnment  of 
error  Is  **ttiat  tlie  court  erred  la  denying  the 
motion  of  plaintiff  In  error  In  arrest  of  judg- 
ment.'* Tbe  contentloa  of  the  attorney  for 
the  idaintifl  In  error  la  that  where  seTcral 
defendants  are  jointly  Indicted,  they  most 
be  arraigned  together,  unless  there  Is,  ^lor 
to  placing  them  at  the  bar,  a  sorerance  or> 
dered  and  entered  ot  record.  The  antiiori- 
tles  dted  by  counsel  in  sopport  of  the  propo- 
sition haTe  been  examined,  and  found  not  to 
suppmrt  It  The  apparrat  auttiority  to  the 
contrary,  contained  In  a  statem^  found 
In  1  out  Or.  Law,  418,  irtien  traced  to  Its 
scarce,  has  no  application.  The  correct  rule 
Is  tfinai  by  Ur.  Bishop  <irolame  1,  New  Or. 
Froc.  I  729)  as  foUows:  *Tasons  jointly  li^ 
dieted  may  be  airalgned  separatdy,  or,  what 
is  more  cranmon,  together.  Tet  each  Is  ask- 
ed whether  he  Is  guilty  or  not,  and  his  an- 
swer conatltntes  his  plea."  The  purpose  of 
an  arraignment  is  to  establish  the  Idoitity 
at  the  accused,  to  aoauaint  him  Willi  tbn 
charge^  and  to  obtain  hto  answer  ot  pica, 
and,  if  he  advises  himself,  and  answers  the 
accusation  1^  plea,  he  waives  such  formali- 
ties, which  are  mere  preliminaries  to  ttiat 
result  Dixon  v.  Stated  18  Fla.  681.  The 
record  In  this  case  shows  that  no  objection 
WHS  made  plaintiff  tn  error  tn  the  meOiod 
of  his  arraignmoit  or  that  his  codefendant 
was  not  arraigned  before  trial,  and  In  our 
Judgment  the  assignment  of  error  is  not  wdl 
taken,  and  the  Judgment  should  be  affirmed. 


BUBNHAM  T.  DRIGOBBS. 
(Snpreme  Court  of  Florida.  March  12.  1902.) 

AFPBUIJLTB  PRACnCB  —  OHRTIFTING  TRAN- 
SCRIPT OF  RECORD— APPBAIi  FROM  INTBR- 
IX)CUT0RT  DBCREB  AFTER  FINAL,  DBCRBB 
OF  DIBHISSAL. 

1.  A  certificate  of  the  drcnlt  clerk  to  a 
traiucript  of  record  on  appeal,  stating  dmply 
that  certain  numbered  pages  contained  a  cor- 
rect transcript  of  the  record  of  the  judgment, 
"and  a  true  and  correct  recital  of  such  papers 
and  proceedings  in  said  cause,  as  appears  npon 
the  record  and  flies  of  hia  office,  that  had  been 
directed  to  be  Included  In  the  transcript  by  the 
written  demands  of  the  parties,"  is  fatally  de- 
fective because  of  its  omission  of  tbe  words 
"and  copy  of  all"  Immediately  after  the  word 
"redtal.** 

2.  Where  there  b  a  final  decree  that  diBsoIves 
an  Injunction  preTlonsly  granted  and  dismisses 
tbe  bill,  there  can  be  no  appeal  solely  from 
that  feature  of  said  decree  that  diasolvea  the 
injonction;  and  such  an  appeal,  that  does  not 
also  luclnde  the  feature  of  the  decree  that  dis- 
misses the  bin,  will  be  dlsndssed. 

(Syllabus  by  the  Gonrt) 

Appeal  tnnn  cbrcult  court,  De  Soto  coon^; 
Joseph  B,  Wall,  Judge. 

Bill  by  A.  S.  Bumham  against  J.  B.  Drlg- 
gers.  Decree  for  defendant  and  complain- 
ant appeals.  Dismissed. 

^uac  H.  Trabne  and  B.  W.  Williams,  for 
sippellant   H.  J,  Spence,  Ux  appellee; 


T  I.  Bee  Appeal  and  Error,  vol.  %  Cast.  Dig.  |  m. 


PBB  OlTBtAM.  A  motion  has  been  made 
to  dismiss  the  appeal  In  this,  a  chancerr 
case. 

Tbe  certiflcate  of  the  clerk  to  tbo  traa* 
script  certlfles  that  certain  nombtfed  pages 
ot  the  transcript  «mtained  a  correct  tran- 
script of  tiw  record  of  the  judgment  In  the 
abovMtated  case^  and  a  true  and  correct  re- 
cital of  snch  papers  and  proceedings  In.  said 
cense,  as  appeared  upon  the  reowd  and  flies 
of  his  office  that  had  been  directed  to  be  in- 
cluded in  the  transcript  by  the  wrttten  de- 
mands of  tbe  parties. 

The  decree  in  the  case  dlsscdTea  an  tn- 
jnnctlon  that  bad  previously  been  granted, 
and  dismissed  the  bill,  and  the  appeal,  as  ap- 
pears trmn  tbe  recital  before  tiie  comt;  waft 
from  the  part  of  the  decree  dlsaolvlng  the 
Injunction,  as  tt  was  construed  In  tbe  case  of 
Stockbm  V.  Harmon,  82  Fla.  81%  18  South. 


The  attempted  appeal  must  be  dtemlaaed, 
both  for  ttie  reasons  that  tbe  eerCUlnte  is 
defective,  and  that  l&ere  can  be  no  separat* 
appeal  from  an  nder  dissolving  an  Injunc- 
tion while  there  is  a  standing  order  dismliis 
Ing  the  bill. 

An  order  dismissing  the  appeal  wU  be  al- 
tered. 


BrSH  V.  OONNOB. 
(Supreme  Court  of  Florida.  Feb.  18;  lOOSL) 

AFPBLLATB  PRACTICE— LACHES  IN  FIUNO 

TRANSCRIPT— DIBHISaAI^ 
1.  When  the  plaintiff  in  error  falls  to  file  the 
transcript  of  record  within  the  tom  of  the 
appellate  conrt  to  which  his  writ  of  wror  im 
made  returnable,  end  It  appears  that  such  fail- 
ure is  attributable  to  the  laches  tiie  plain- 
tiff is  error,  the  writ  of  error  wIB  bs  dlTniir»»it 
at  tbe  cost  of  plaiutiff  in  error. 
(Syllabaa  by  tbe  Court) 

Error  to  circuit  court  T<duaia  county;  John 
D.  Broome,  Judge. 

Action  between  Charies  W.  Bnsh,  executor 
of  John  h.  Bush,  and  W.  B.  Connor.  From 
the  Ju<^;inent  Bush  brings  oror.  Dlsmlased. 

A.  W.  Cockrdl  ft  Son,  for  the  motkm. 
Issac  A.  Stewart  (Bgfnd  Bly,  <m  the  MeO 
and  J.  B.  Whitfldd,  cqpposed. 

PBB  CURIAM.  The  writ  of  error  In  this 
cause  was  issued  on  May  12;  1897,  r^nmable 
to  the  19th  day  of  June  following,  a  day 
within  tbe  June  term.  1897,  of  this  court 
The  transcript  (tf  record  thodn  was  not  filed 
until  the  nth  day  of  January,  1888.  after  the 
doae  of  said  June  term,  1897.  Tbe  defaid* 
ant  bi  error  moved  on  January  24,  189S,  to 
dismiss  the  writ  of  error,  on  the  ground,, 
amoi^  others,  that  the  transcript  of  the  rec- 
ord was  not  filed  on  tbe  return  dsy  o^  tb» 
writ  of  error,  nor  within  tbe  term  of  this 
court  ta  whlfdi  snA  writ  was  made  retnnh 
aUe.  Tbe  court  Is  satisfied  that  no  licliea  l» 
attributable  to  tiw  plaintiff  In  error  or  his 
counsel  tot  failure  to  make  up  and  file  aoch 
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transcript  prior  to  and  up  to  tlie  SOtta  day  of 
October,  1807.  on  vblcb  day  the  bills  of  ez- 
cqrtkms  In  tbe  case  were,  wltbont  laches  of 
the  pbUntUf  In  error,  settled  and  signed  by 
the  drcnlt  Jndge;  but  it  appears  that  the 
written  directions  to  the  derk  for  making  np 
the  transcript  required  him  to  commence 
making  np  such  transcript  on  the  22d  day  of 
Norember.  1887,  and  no  Bufllclent  showing 
lias  been  made  as  to  why  the  said  transcript, 
-containing  bat  M  pages  of  typewritten  mat- 
ter, was  not,  and  could  not  hare  been,  per- 
fected and  filed  during  the  49  days  that  re- 
mained of  tbe  said  Jane  term,  1897,  of  this 
•coort  sabseqnent  to  the  said  22d  day  of  No- 
Tember,  1897:  from  which  we  condade  that 
laches  Is  chargeable  to  the  plalntlif  in  error 
■for  failure  to  file  such  transcript  wlthhi  tbe 
term  of  this  conrt  to  which  his  writ  of  error 
was  made  retomable,  and  It  Is  ther^ore  or- 
4ered  that  the  writ  of  error  In  said  canse  be, 
And  the  same  is  hereby,  dismissed,  at  the 
«>st  of  the  plaintiff  in  error.  Origsby  r.  Pur- 
•c^l,  99  U.  S.  505.  26  L.  Dd.  864;  Fayofle 
Railroad  Oo..  124  U.  S.  619.  8  Snp.  Ct  688, 
«1  L.  no.  688. 


CWMStrUBBS*  BLBOTBIG  LIGHT  &  ST. 
B.  00.  T.  PBTOB. 

OSasnme  Ooort  of  Florida.  Feb.  U,  1902.) 

KBOUOBNCB-PUBADINO-OTHIBT  RAILROADS 
-ORDINAET  CARB-RIOHT  OP  WAT-PB- 
DBSTRIANS-QUBSnOH  FOR  JtTRT. 

1.  In  actions  where  negligence  is  the  bariB_  of 
reeoTery,  It  is  not  necessary  for  the  declaration 
to  set  out  the  facta  constitatiDg  the  negUgeace, 
Imt  an  allegation  of  snfficient  acts  caoaiag  !□- 
inry,  conpled  with  an  aTennent  that  they  were 
neKligeDtlT  done,  will  be  sofflolent  , 

2.  Where  the  declaration  is  not  drawn  iipon 
the  theory  of  the  role  stated  in  the  preceding 
hesdnete,  bat  undertakes  to  set  forth  the  acts 
relied  on  as  a  eaose  of  action,  without  stating 
they  were  negUcently  done,^it  must  appear 
from  the  dir«:t  arermwits  of  tiie  declaration 
that  the  acts  causing  the  Injory  were  per  se 
tiie  result  of  negligence,  or  negligence  most  ap- 
oenr  from  a  statement  of  such  facta  as  cer- 
tainly raise  the  presumption  that  the  mjury 
was  tiie  result  of  the  defendant's  n^ligence. 

8.  The  act  of  1891  (chapter  4071)  applies  to 
street  railroads,  but  it  does  not  change  the  rnle 
of  pleading  negligence  to  tbe  extent  of  permit- 
ting only  an  allegation  of  injury  or  damage  by 
the  running  locomotiTes,  cars,  or  other  ma- 
chinery of  a  defendant  company.  The  statute 
does  not  fix  arbitrarily  liability  for  an  injury 
done,  but  under  it  there  is  a  presumption  of 
oegligence  arising  from  injury.  ^  ^  -  ™ 

4.  The  measure  of  duty  under  the  act  of  1891 
is  all  ordinary  and  reasonable  care  and  dili- 

eince,  and  what  will  constitute  the  amount  or 
□d  of  dUigence  required  wiU  yary  under  dif- 
ferent drcumstances,  as  the  terms  "ordinary' 
and  "reasonable"  are  relative,  and  what  under 
•ome  conditions  would  be  ordinary  and  reason- 
aUe  dUigence  might  under  other  conditions 
amount  to  even  gross  negligence. 

6.  Street  cars,  regardless  of  the  power  by 
which  they  are  Impelled,  have  no  superior 
rtglits  to  othw  vehicles  or  pedestrians  at  reg- 
alar  street  crossingSt  In  the  absence  of  a  spe- 
cific leg^ative  grant  bnt  their  rights  are  equal 
and  In  common,  and  impose  correlative  duties 
4ni  tiM  respective  parties. 


6.  The  employte  of  a  street  car  company  In 
operating  cars  have  the  right  to  presume  that 
a  pedestrian  will  exercise  ordinary  and  reason- 
able care  and  avoid  injury  from  moving  cars, 
and  they  are  not  required  to  stop  a  ear  until  It 
becomes  evident  to  a  person  of  ordinary  and 
reasonable  care  and  prudence  that  the  pedes- 
trian has  failed  in  his  duty,  and  has  placed  or 
is  about  to  place  himself  in  a  perilous  situa- 
tion. The  duty,  however,  devolves  upon  the 
employes  to  keep  a  vigilant  loiAout  for  persons 
on  or  approaching  the  track,  espedally  at  street 
crossings,  and.  when  they  are  discovered  to  be 
in  danger  or ^ing  into  danger  on  the  track,  to 
□se  every  eftort  consistent  with  the  safety  of 
passengers  to  avoid  injuring  such  p«sons. 

7.  Additional  pleas  amounting  only  to  the 
general  Issue  may  properly  be  stricken  out  on 
motion. 

8.  In  an  action  against  a  street  car  company 
for  damagea  for  alleged  lojury  caused  In  the 
running  of  a  car,  an  instruction  to  the  jurr  la 
properly  refused  that  seeks  to  limit  the  duty 
of  the  company's  employes  to  avoid  the  Injury 
to  tiie  time  when  they  became  aware  of  plain- 
tiffs danger,  without  reference  to  whether  they 
had  observed  aU  ordinary  and  reasonable  care 
betore  that  time  to  dlseorer  the  dangerona  sltn- 
atitm  of  plafaitiff. 

9.  When  the  question  of  negligence  arises 
apon  a  state  of  facts  on  which  reasonable  men 
may  fairly  arrive  at  different  conduslons,  the 
fact  of  negligence  cannot  be  determined  until 
one  or  the  ouier  of  those  conclusions  has  been 
drawn  by  the  jury.  Ttie  Inferences  to  be  drawn 
from  the  evidence  must  be  certain  and  uncon- 
trovertible, or  they  cannot  be  dedded  1^  the 
conrt 

Taylor.  O.  X,  dissents  from  tiie  eonehislon 
reached,  on  the  ground  of  iusnffidsD^  of  the 

testimony  to  support  the  verdict 
(E^llabns  by  the  Gonrt) 

Brror  to  drcuit  court  SmislKWoiiith  eoan- 
ty;  Barron  Phillips,  Judge. 

Actloo  by  Mary  B.  Pryor  agalngt  tlM  Oim- 
Burner^  EHectric  Light  ft  Street  Railroad 
Company.  Jndgment  for  idalntlff.  DeCeiid- 
ant  brings  error.  Affirmed. 

Defendant  in  error  sued  plaintiff  in  error* 
and  obtained  a  judgment  for  ¥776  and  coat% 
to  which  a  writ  of  error  was  sued  ont 

The  amended  dedaration  upon  which  the 
case  was  tried  alleged  as  follows:  "That  the 
defendant  on  the  5th  of  March,  1896,  in  tbe 
city  of  Tampa,  county  and  state  aforesaid 
(said  dty  being  then  and  there  a  densely  pop- 
ulated dty),  was  the  owner  of  and  using  and 
operating  a  certain  dectric  street  railroad, 
then  running  upon  a  certain  public  highway 
there,  to  wit  Florida  avenue,  at  a  certain 
place  in  the  said  public  highway,  to  wit  at 
the  crossing  of  said  Florida  avenue  by  Zack 
street,  and,  so  being  the  owner  of  and  using 
and  operating  the  said  railroad  as  aforesaid, 
the  defendant  tben  and  there  drove  a  c«t^ 
street  car  along  and  upon  tbe  said  street  rail- 
road on  said  Florida  avenue  up  to,  upon,  and 
at  the  crossing  of  the  same  by  Zack  street; 
and  it  was  tbe  duty  of  the  said  defendant 
to  so  run  and  operate  Its  said  street  railroad 
as  not  to  endanger  persons  or  vehldea  trayd- 
Ing  upon  or  crossing  any  of  tbe  streets  of 
said  dty  upon  which  said  street  ralhmid  was 
operated,  and,  when  necessary  for  the  pro- 
tection of  persons  and  vehldes  travdlng  upon 
or  crowing  any      aald  atreetii  to  wtoif  ttt 
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cm.  That  the  plaintlfT,  to  wit,  on  the  date 
atdKMld,  with  diTera  nmnaona  penimi  <thQ 
same  coDBtltattaig  a  large  crowd,  who  had 
Just  come  out  of  the  Presbyterian  Chnrch, 
situated  near  the  taitersectlon  of  Flnlda  are- 
nne  and  Zack  street  aforesaid),  was  croaslng 
Florida  avenne  and  the  track  of  fbe  said  de- 
fendant's street  railroad,  laid  tliweon  at  a 
ragnlar  crosslnc  thoeof  (the  said  plalntUE 
being  accompanied  by  nnmetona  other  per- 
sons as  aforesaid),  while  one  of  the  defend- 
ant's cars  was  approaching  aald  cn)88lng  on 
said  Slinlda  arome;  and  It  was  tlien  and 
there  the  duty  of  the  conductor  and  motor- 
man  running  said  car  to  so  mn  and  operate 
ae  same  as  to  enable  tlw  plaintiff  and  the 
other  persons  who  were  with  her  to  safely 
cross  said  track;  the  said  conductor  and  mo- 
torman  of  said  car  being  at  such  a  ptdnt  aa 
said  Florida  aTenue  that  they  conid  see  the 
crowd  which  was  crossing  the  tratik  at  least 
two  bmidred  feet  tram  aald  fsroadng;  but 
therein  the  defoidant  wholly  falted  and  made 
Oetetdt,  by  not  stopping  said  car  before 
teaching  said 'crossing  (to  aiaUe  the  plain- 
tiff togeUier  with  the  crowd  vt  people  ac- 
eompanying  her,  to  cross  said  track  In  saf6- 
t:^,  by  means  and  In  consequence  of  which 
diEfault  and  neglect  of  the  defendant  afore- 
said (by  reason  of  the  action  of  Its  said  em- 
ploytia)  the  said  street  car  then  and  there  ran 
and  stmefc  with  great  fbroe  and  vlolaice  npon 
and  against  the  plalntUE,  who  was  then  and 
there,  with  all  doe  care  and  diligence,  cross- 
ing the  track  of  the  said  d^endanfs  street 
ralboad  at  the  said  legolar  crosdng  at  the  In- 
tersection of  filOTtda  aTaiue  and  Zack  street 
as  AAnesald,  and  thereby  0ie  plaintiff  was 
then  and  there  greatly  bruised,  hurt,  and 
wounded,"  etc.;  frnthtf  alleging  Injury  and 
damage  tat  which  snit  was  tnrooght 

A  demurrer  to  the  declaration  was  orer- 
ruled,  and  defendant  filed  tour  pleas,  as  fel- 
lows: (1)  The  genaral  Issue.  (2)  That  the 
Injury  complained  of  was  nothing  bnt  an  nn- 
avoMaUe  acddent,  tor  which  dtf  endant  was 
In  no  wise  respraslble.  (8)  That  the  Injury 
complained  of  was  caused  entirely  by  the 
teidt,  negllgoice^  and  cartiesaness  of  plaintiff, 
and  by  no  carelesmesa,  negligence,  <a  fault  on 
fbe  part  of  defendant  (4)  That  on  the  Stii 
day  of  March,  1806,  defendant  had  car  Na 
10,  with  pn^ier  api^Iahces,  and  opoated  by  a 
motorman  wdl  skUIed  In  operating  electric 
cars,  running  from  Tbor  Cll7  Into  the  city  ot 
Tampa;  that  Immedtete^  before  crossing 
Zack  street  at  the  crossing  of  that  street  and 
Florida  avenue  In  the  city  of  Tampa,  the  mo- 
torman on  said  car  noticed  several  persons 
crossing  the  street;  that  Immediately  he  be- 
gan ringing  the  gong  and  to  slacken  the  speed 
of  the  car  until  every  one  had  axqiiarently 
crossed  the  track,  or  stopped  for  the  car  to 
pass;  that,  when  the  car  had  mn  to  within 
about  10  OT  20  feet  the  south  crossing  of 
Zack  street  on  Florida  avenue,  the  lOalntlff 
started  to  go  across  the  track  Immediately  in 
front  of  the  car;  that,  the  moment  the  motor* 


man  saw  tUi  (he  keeping  a  loofeint  In  the- 
meantlme),  he  applied  the  brakes  and  renened 
the  car.  but  It  was  too  late^  and,  tboqcb  thm 
motorman  did  everything  that  coidd  be  done 
to  stcv  the  ear.  It  sttnek  frialnflfl,  and  ttacn- 
by  Injured  her;  that  the  injury  was  raiwnl 
entlr^  by  the  cardeasnes^  Betf^cnec;  and 
faidt  of  plalntUE,  and  was  not  dione  tor  Oe- 
fault,  ne^lgence^  or  oarelessnesB  of  tfaatesifl- 
ant  lasne  was  Joined  upon  the  first  plea,  mnA 
the  others  were  stricken  out  on  mottm  of 
^alntUE. 

The  testimony  bearing  upon  the  nei^lcence 
or  UabUlty  of  defendant  Is  in  snbstanoe  m» 
follows:   FlBlnflff  testUled  tiiat  ahe  was  l» 
years  old,  and  not  In  very  good  health,  at  tbe- 
time  of  the  Injury.  On  the  day  lAie  was  in- 
jured die  cune  oat  of  chnrdi,  hoisted  lier- 
ombrdla,  walked  to  tbe  aldewalk,  beard  tiie 
car,  looked  up,  and  aaw  the  car  coming  Jnet 
as  die  waa  going  Co  croas  the  tra^  Tbe  csz* 
was  then  dppoalte  Ur.  Kfaasa's  rfsMwnce, 
and  It  paralysed  ber  bo  she  could  not  move, 
fibs  aald,  "Tou  are  not  going  to  mn  over 
mc^"  as  the  ear  atmck  ber.  She  threw  op 
her  hands,  and  her  dress  caugU  on  the  steps, 
and  she  tried  to  move  bw  foot,  but  tbe  wheel 
ran  over  her  toes.  The  car  reversed,  but  did 
not  strike  her  coming  back.  That  when  she 
fliBt  looked  up  and  saw  tiie  car.  It  was  d»  or 
60  feet  away.  Ttie  acddeat  oecurrred  at  *he 
comer  ot  Zack  street  and  Florida  avenne- 
about  12  o'clock  on  tbe  Bth  of  March,  1896^ 
In  the  dty  of  Tampa.  There  wtte  about  0» 
persons  coming  out  of  the  church.  Some  had 
crossed,  and  some  had  Mt,  and  she  tbom^t 
there  were  some  otiurs  crosslBg  when  abe 
-was.  She  thought  ahe  could  have  gotten  over 
the  track  If  ahe  luid  not  been  paralysed  wld 
fear.    She  had  crossed  tiie  track  at  other- 
times  when  the  cur  was  neam.   That  she 
was  not  In  the  taaUt  of  taking  doubtful  chan- 
ces then,  her  healtb  not  being  nty  good,  but 
sbe  had  oftoi  taken  donbtfsl.  chances  betoie 
that  time  In  crossing  before  ears;  Ibat  she 
could  have  gotten  across  the  track  that  time 
if  she  had  not  become  paralysed,  and  ahe  ws» 
a  little  nervouB  that  momlttg  and  gave  oot. 
She  did  not  bear  them  teQ  her  sot  to  cross. 
Her  nmbrdla  was  up  the  way  the  car  was,. 
BO  she  could  not  see  it  C(nnlnft  Imt  looked  iq» 
when  ahe  heard  the  deetzlc  cnrreot  "Bet 
umbrella  was  raised  and  pointing  tiie  way  the 
car  was  coming,  and  when  she  raised  It  op 
she  was  right  on  the  track.  When  she  saw 
sbe  could  not  stop,  she  wanted  the  car  t» 
stop,  and  at  that  time  ahe  was  on  the  track. 
In  the  act  of  croaslng  It  bat  Ae  eoold  not 
say  whether  she  really  stepped  en  the  trai^ 
She  thonght  the  steps  struck  ber.  That  ahe 
blamed  the  motorman,  alttaoo^  ahe  ml^it 
have  said  It  was  her  ftiidt;  tiiat  Ae  remem- 
bered seeing  the  car,  but  did  not  realise  tb» 
danger  and  did  not  hear  On  gong;  that  sbe 
never  saw  tbe  car  until  she  got  to  wbm  She 
was  struck,  and  tiiat  die  might  have  moved 
bade  when  she  saw  It  She  heard  t3ie  car  be- 
fwe  she  saw  It,  and  irtisn  sbe  waa  crossing 
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tiie  street  to  cn»a  the  track  abe  nerw  lotted 
up  or  down  to  lee  wbetho*  the  car  was  oom* 
Ing,  and  wlien  she  dlacorered  the  car'abe  iraa 
Id  flM  act  of  BteiipbiS  on  tte  track.  The  ear 
was  to  lier  right,  and  she  had  her  tx»k  under 
one  arm,  and  her  ttmbr^  down.  Oie  had 
ftmlty  hearfiv  and  had  to  use  bar  ^ea,  but 
she  heard  the  electric  current,  and  looked  la 
the  direction  the  car  was  coming,  and  said, 
*'Ob.  there  la  the  car  r*  She  was  not  fedtag 
wcS,  WHS  walking  slowly,  and  bad  her  nm- 
breUa  down  to  protect  her  eyee.  That  when 
she  heard  the  sonnd  and  aaw  the  ear  coming 
sbe  cbanged  the  umbrella  Into  bee  left  band 
and  threw  vp  her  hand;  that  die  was  subject 
to  nerraoB  aoeOa. 

W.  M.  Poage  teatlfled  for  plaintiff  tSiat  he 
was  In  the  Chnreb  at  the  comer  where  the  ac- 
cident happened,  bat  did  not  see  It  The  serv- 
ices had  closed,  and  mort  of  the  peoide  had 
gone  out,  and  there  were  not  less  than  one 
bnndred  persons,  nor  more  than  one  hundred 
and'  flft7,  there;  It  was  a  place  wbere  petyple 
congregate  on  Sunday,  bat  this  was  on  Thurs- 
day, and  there  waa  an  erangdlstle  service. 
He  bad  heard  that  tbe  city  had  a  population 
of  from  twenty  to  twenty-flTe  tboosand,  and 
he  enpposed  It  mlg^  ba  called  the  central  por- 
tion of  the  dty. 

A  Mr.  WdlB  tefftUed  for  plaintiff  that  he 
waa  standing  at  the  fbot  of  the  door  steps 
of  the  ctauTcb,  and  saw  the  aecldnit  to  plain- 
tiff. A  large  part  of  the  congregation  had 
come  oot,  and  there  may  have  been  SO  peo- 
ple outside.  That  he  saw  Mrs.  Fryor  when 
she  started  to  arosa  the  street,  and  the  car 
then  mnat  have  been  half  the  distance  of 
the  street— SO  or  40  feet— away;  that  Mrs. 
PryoT  passed  him  as  be  was  standing  at  the 
door;  that  he  saw  her  pass  and  go  towards 
the  car  and  the  track  crossing,  and  that  as 
she  passed  him  he  then  looked  and  saw  the 
car  ccHning;  that  when  he  Orst  saw  the  car 
It  was  Just  entering  the  street  on  the  other 
side;  that  he  watched  her  walk  and  go  on; 
when  on  the  track,  tlie  car  struck  her;  that 
the  car  ran  past,  came  to  a  stop,  and  started 
back,  but  was  stopped;  that  It  did  not  run 
over  her  going  bai^;  that  some  men  took 
hold  of  the  car  to  stop  H  going  back;  that 
he  did  not  notice  Mrs.  Pryor  do  anythlog 
aftCT  she  got  on  the  track;  that  he  could 
not  tdl  about  the  slackening  of  the  speed; 
that  It  happened  on  Zack  street,— a  regular 
street  crossing;  that  Mrs.  Pryor  had  Just 
preceded  him  as  the  car  came  into  Zack 
street,  Irat  he  was  on  the  church  steps,  the 
car  coming  this  way,  she  going  towards  it; 
that  she  had  an  umbrella  in  her  hand,  and 
went  along  paying  no  attention  to  anything; 
that  there  was  not  any  one  dse  crossiug 
the  track  then;  that  he  did  not  hear  any 
one  yell,  but  Just  as  she  reached  the  track 
the  car  struck  her,  but  sbe  was  walking 
along  paying  no  attention  to  anything,  aud 
could  not  see,  for  her  umbrella;  that  he 
conld  not  say  whether  she  stopped  before 
the  car  struck  her.  If  it  was  so,  it  was 


only  momentarfly;  that  the  ear  was  not 
eomhig  as  wiem  as  in  aome  parts  of  the  dtj'; 
did  not  remember  whetilt«  the  car  was  open, 
or  dosed  car;  that  she  USl  lengthwise,  and 
the  ear  dU  not  pass  her  Car,  if  It  passed  her 
at  all;  that  he  did  not  see  her  motion  to- 
the  motfoman  to  atop  the  car;  that,  as  far 
as  be  knew,  she  nerer  notioed  the  car  nt 
all;  tiut  some  pec^le  had  erossed  tiie  track, 
and  some  had  not;  that  be  did  not  know 
who  was  on  the  trade  at  the  time  she  start- 
ed to  cross,  and  that  the  car  was  about  mid- 
way ef  the  street  ^irtten  sbe  was  approaching 
the  track;  that;  ^en  be  said  "approached 
the  track,"  he  meant  from  the  street;  ttiat 
^  aerer  lodced  towards  the  car  or  mo- 
timed  for  the  motorman  to  atop;  that  the 
moment  she  got  on  the  track  the  car  threw 
her;  that  he  was  looking  right  at  her,  and 
did  not  see  her  make  t  motkin  to  the  mo- 
torman. 

Mary  B.  Tsylor  teBtlfled  for  plaintiff  that 
she  knew  the  plaintiff  aboot  8  or  10  yean; 
that  she  had  sot  been  In  good  health  for 
several  years;  that  she  did  not  see  the  ac- 
cident, bnt  was  at  the  dinroh;  that  tiie 
supposed  tiwre  were  about  IfiO  peeple  pres- 
ent that  day;  that  chnrdi  serrlcea  were 
over,  and  most  bad  left,  btxt  a  few  were  !n 
tbe  church,  whoi  the  accident  happened; 
that  sbe  was  in  the  chnrch  irtien  the  plain- 
tiff was  brought  in. 

J.  Q.  Brantley  teetlfled  for  tbe  plaintiff 
that  he  knew  tbe  plaintiff  and  was  present 
at  tbe  accident;  that  the  congregation  was 
dispersing,  and  the  car  was  on  this  side  of 
the  street,  coming  in  the  nsual  way;  that 
he  had  time  to  cross  and  did  cross;  that  the 
people  were  crossing  at  that  time  and  fixing 
to  cross;  that  the  car  attracted  his  atten- 
tion, and  he  did  not  get  across  much  too 
soon;  that  he  turned  around  and  saw  Mrs. 
Pryor;  that  the  car  seemed  to  pass  her 
some  tittle  space  before  sbe  fed,  and  the  car 
ran  over  her;  that  he  went  over  to  assist  In 
taking  care  of  her;  that  tbe  car  seemed  far 
enough  back  for  the  motorman  to  stop  the 
car,  and  It  seemed  to  him  he  had  time  t» 
check  the  ear,  bat  that  if  Mrs.  Pryor  had 
been  noticing  dosely,  or  if  she  had  been  so 
she  could  hear  well,  she  could  have  escaped 
being  run  over;  that  he  states  that  upon 
the  assumption  that  she  was  able  to  get 
away  quickly;  that  he  did  not  notice  or 
recognize  Mrs.  Pryor  till  after  the  car  had 
run  over  her,  but  had  passed  her  between 
the  churchyard  and  car  track;  that  tbe  car 
was  close  enough  then  to  attract  his  atten- 
tion, as  It  caused  htm  to  look  around;  "that 
there  was  time,  from  Mrs.  Pryor's  position 
from  where  I  saw  her  before  she  crossed,— 
that  there  was  time  for  a  person  In  her 
physical  health  and  mind  to  baye  crossed"; 
that  he  thinks  Mr.  Durham  passed  tiie  same 
time  he  did;  that  he  conld  not  say  whether 
any  considerable  number  of  pe<^le  had 
crossed  before  he  did;  that  some  had  cras»> 
ed  and  some  had  not;  tiiat  there  was  a  regu* 
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lar  street  crossing  at  the  corner  of  the  chnrch 
where  the  street  car  track  passes;  that  the 
congreiratlon  wbm  Qsnall^  Toy  good,  but  the 
church  serrlceB  were  over  and  the  congre- 
gation dispersing;  that  when  he  passed  Mrs. 
Pryw  she  was  between  the  Presbyterian 
Church  and  the  street  car  track;  that  the 
oroBidiig  Is  on  Flifflda  STenue.  the  Presby- 
totan  Ohurch  on  this  side,  and  Mr.  Krause's 
house  on  the  opposite  side;  that  he  did  not 
know  whether  It  was  midway,  or  not,  be- 
tween tiw  Presbyterian  Ohurch  and  street 
«ar  tntit  that  he  passed  Mrs.  Pryor;  that 
lie  was  with  Mr.  Durham,  walking  m  little 
npldly,  when  he  saw  the  car  coming;  that 
others  crossed  in.  front  of  him;  that  Mrs. 
Pryor  was  walking  when  he  passed  her,— 
walking  with  her  head  down;  tiiat  when  he 
looked  back  the  car  struck  her,  bat  he  did 
awt  took  back  specially  tor  her;  tliftt  be  did 
not  mean  to  say  that  there  was  snfflcloit 
time  after  Mrs.  Pryor  got  on  the  track  for 
4he  motwman  to  have  8t(9i>ed  the  car^-not 
tttex  she  got  on  the  track,— "but  tbat  there 
was  snffldent  time  for  her  to  pass  when  I 
passed  her.  If  she  had  walked  as  I  did.  ba^ 
4f  I  had  been  as  weak  and  feeble  u  Mrs. 
P17W,  I  would  not  haTe  attenvted  to  cross 
tbe  tnA,  because  Mrs.  Pryor  Is  not  aa  ac- 
ttre  as  I  am**;  that  a  reasonable  and  pru- 
dent man  wonld  not  hare  attempted  to  cross 
onless  be  ttaot^ht  he  coidd  get  across  safety; 
that  he  started  to  stfV  himself;  that  the 
<act  of  It  was,  be  did  not  know  whether  the 
inot(ffman  attempted  to  stop  the  car,  -be- 
cause, when  he  got  across  and  looked  aronnd, 
the  car  was  striking  Mrs.  Pryor;  that  he 
did  not  think  he  bad  got  quite  over  to  the 
«thw  side  of  the  street  when  he  turned 
anuind,  bat  that  he  dU  lock  around  some- 
whore  betweoL  the  track  and  the  sidewalk; 
tliat  it  seemed  to  him  Mrs.  Ptjot  was  Just 
«ita1ng  the  track  on  fliat  side  <tf  ttie  car  as 
it  stmck  her;  that  be  did  not  hear  tux  say 
Anything  after  it  occorred,  unless  smne  ex- 
vresslon  of  grief;  that  be  was  attending 
•church  that  day,  and  was  well  acqoalnted 
with  her,  belonging  to  the  same  church,  but 
«he  did  not  do  boslnen  with  him;  "that 
70a  could  see  two  or  tinree  VtocikM  19  the 
«treet  car  track**;  that  whoi  he  flrst  saw 
ber  (tliat  is,  when  he  was  coming  oat  of  the 
chorch  door)  be  thought  the  car  was  just 
«bont  euteting  the  atree^-^the  northwn  edg& 
O.  EL  ParodI  tesUfled  for  the  plaintiff  that 
he  was  a  contractor,  architect  and  dvU  en- 
^nera;  that  he  had  wwked  for  the  Gonsnm- 
«rs'  Oompany  as  superintendent  of  construc- 
tion; that  he  knew  the  plaintiff,  and  was 
-foeaent  at  the  accident;  that  he  was  on  the 
car  coming  from  Ybor  Olty,  talking  with 
James  Boberts,  the  plumber;  that  after  he 
crossed  the  South  Florida  BaHroad  track  he 
noticed  a  number  of  pewle  coming  out  of 
the  Presbyterian  Cburdi;  that  Mr.  Boberts 
sot  up  to  get  out  (m  the  north  sidewalk; 
that  after  that  be  kept  his  eye  on  the  people, 
«nd.  In  crossing  the  sooth  sidewalk,  felt  a 


slight  jolt  of  tite  car  in  passing;  that  as  tbey 
passed  be  saw  some  iMfscm  lying  oa  the 
ground,  on  the  left-hand  side  ot  0ie  street 
coming  this  way;  that  some  one  remazked 
they  had  run  over  some  one,  and  the  re- 
Terse  current  was  then  <ni  the  car;  tbat  lie 
hallooed  to  the  motorman  to  stcv  tbe  car,  tbe 
car  being  reversed;  the  rear  step  was  oppo- 
site the  person  lying  on  the  ground;  that  be 
stuped  out  over  the  person,  and  asked  them 
to  move  the  car  ahead  so  tbey  could  pick  ber 
up;  that  they  carried  hex  In  the  church;  tbat 
It  was  a  Consumers'  car,  and  tiie  motormen 
were  employed  by  the  company;  that  he  saw 
people  on  the  right-hand  side  of  the  car  and 
on  the  side  towards  tbe  church;  that  be  did 
not  notice  the  decrease  In  the  speed  of  ttie 
car;  that  be  did  not  fed  it  tUl  the  lererae 
current  was  put  on,  end  thoofi^t  be  would 
have  felt  the  brakes;  that  he  did  not  notice 
this  particular  person  till  after  she  was 
struck,  and  could  not  tdl  the  particular  place 
on  the  track  tlU  afterwards;  that  the  flrst 
tUng  be  noticed  was  tbe  Jolt  of  the  cur,  Uke 
striking  a  piece  of  wood;  that  the  car  went 
about  a  half  length  after  strildng  hn,— prob- 
ably 18  feet  before  it  started  to  go  bi^  or 
16  feet  —  l>nt  tbat  he  did  not  mean  ^e  cnr^ 
rent  was  put  on  after  they  passed  the  wo- 
man; tbat  Wuerpel  was  superlntoident  of 
the  company  at  the  time  he  was  superinten- 
dent of  construction;  that  he  did  not  taitend 
to  enter  Into  an  ezidanatlon  of  dectrldty.  bi 
explaining  the  difference  between  a  car  re- 
versing and  the-  reverse  current,  because  be 
knew  nothing  about  It;  that  wtaoi  he  wgaika 
at  tiie  "revose  current"  he  meant  tbe  car 
stsrted  back;  "tbat  wboi  the  motonnan  tncna 
the  reverse  lever  it  throws  tbe  reverse  lever 
to  Oie  dynamc^  or  whateva  yon  call  it,  and 
the  car  will  turn  back  immediately,  but  that. 
If  a  car  Is  going  Ibis  way.  for  a  car  to  Inune- 
dlately  turn  back.  Instead  of  going  alio  oat 
the  Iraigth  oi  the  car  before  It  turns  bat^  de- 
pends laivdy  on  tbe  q>eed  it  Is  going  before 
it  turns  ba^"  and  that  he  was  not  paying  at- 
toitltm  to  the  speed  of  the  car;  that  after  tbe 
reverse  current  wss  pot  on  he  did  not  think 
the  car  would  go  over  five  or  six  feet,  bat 
that  it  wonld  take  Ave  or  sbc  seconds  to  put 
the  reverse  carroit  on;  that  he  did  not  tbfaik 
the  car  was  going  much  faster  than  a  poson 
could  walk;  that  be  was  talking  with  Mr. 
Boberts  previous  to  getting  to  Zack  street; 
that  it  was  a  dosed  car,  and  be  knew  noth- 
ing  at  all  about  the  accident  tlU  after  the 
Jolt;  that  he  knew  nothing  abont  tbe  acd- 
dent;  that  be  did  not  see  tbe  motorman  at 
the  time  of  the  accident;  tbat  be  did  not  see 
whether  be  pat  on  his  bcakM  or  not,  nor  re- 
verse current,  because  be  did  not  see  the  mo- 
torman, and  did  not  even  remenber  whether 
the  gong  was  ringing;  that  be  was  talking  to 
Mr.  Boberts;  tbat  he  did  not  see  the  person 
on  the  track,  and  did  not  know  it  wu  a  pe^ 
son  It  run  over;  tbat  tbe  distance  from  the 
South  Florida  Ballroad  to  tbe  Presbyterian 
Church  was  210  feet,  "and  yoo  coold  see  the 
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people  from  there";  that  the  accident  occur- 
red oD  the  south  Bide  of  Zack  street 

Charles  BIszontz  testified  for  the  defendant 
tliat  he  worked  In  the  Western  Union  office 
as  a  messei^^;  that  he  knew  Mrs.  Pryor 
when  he  saw  her;  that  he  was  on  car  No.  10 
and  saw  the  accident  on  the  Cth  of  March, 
189G;  that  the  church  was  on  the  left-hand 
aide,  and  he  was  standing  on  the  front  plat- 
form; that  she  was  comtng  across  the  track, 
and  she  was  not  inore  than  8  or  10  feet  from 
the  car;  that  all  the  rest  of  the  people  stayed 
etlll  and  hallooed  to  her  not  to  go  across,  but 
abe  kept  right  on,  with  her  umbrella  over  her 
head,  and  he  could  not  see  her  face;  that  the 
bell  kept  on  ringing  from  the  South  Florida 
Baiiroad  till  It  got  there,  and  she  did  not  pay 
any  attention  to  It;  that  the  motorman  reversed 
Ilia  car,— hurt  his  little  flnga  In  dotaig  so,— 
and  the  step  caught  her  dress;  that  the  mo- 
torman  commenced  ringing  that  gong  at  the 
Sonth  Florida  Railroad  crossing,  and  kept  on 
till  be  got  to  the  church.  Just  as  hard  as  he 
could  ring  It,— ringing  the  bell  the  whole  of 
the  square;  that  he  saw  the  people  coming 
out  of  the  church,  and  heard  them  tell  her 
not  to  cross,  but  she  did  not  pay  any  attention 
to  the  people;  she  did  not  look  at  the  car,  and 
had  her  umbrella  up;  that  the  umbrella  was 
pointing  towards  the  car;  that  she  was  com- 
ing this  way  towards  the  track;  that  she  did 
not  stop  till  she  kind  of  stepped  back  and  the 
car  struck  her;  Just  as  she  started  to  go 
across  she  stepped  back,  and  the  car  struck 
her;  that  he  was  standing  on  the  front  plat- 
fdnn;  that  the  car  was  going  three  or  four 
miles  an  hour,  or  Just  about  a  walk;  Just  as 
soon  as  the  motorman  saw  she  was  going  to 
get  on  the  track  he  put  on  his  brakes  as  hard 
as  he  (»ald  and  reversed  his  car;  that  when  he 
started  to  pnt  on  his  brakes  he  was  about  15 
feet  away;  that  Mrs.  Fryor  was  Just  step- 
ping on  the  track  when  the  car  was  about  15 
feet  off,  and  Just  as  the  motorman  pat  on  the 
brakes  and  reversed  his  car  she  stepped  back, 
but  all  the  rest  of  the  people  stayed  right 
back  on  the  sidewalk,  except  her;  "some  men 
went  across,  but  I  don't  know  who  It  was," 
but  he  was  over  by  Roberts'  building  when 
the  car  struck  Mrs.  Pryor;  that  the  car  was 
further  down  when  he  crossed;  that  he  saw 
Mrs.  Pryor  coming  away  from  the  church, 
and  saw  the  whole  transaction  from  begin- 
ning to  end;  that  after  the  accident  she  would 
first  say  It  was  her  own  fault,  and  then  the 
motorman's;   that  the  car  was  stopped  as 
quick  as  It  could  be  stopped;  that  no  motor- 
man  could  have  stopped  it  any  quicker;  that 
he  commenced  ringing  his  bell  when  he  was 
up  by  the  South  Florida  crosaing,  and. kept 
ringing  It  all  up  Florida  avenue,  and  that  Mrs. 
Pryor  never  looked  at  the  car  once;  that  he 
l3  13  years  old,  and  has  worked  for  the  West- 
ern Union  about  8  years;  that  he  neror  work- 
ed for  this  or  any  other  street  car  company; 
that  he  did  not  know  about  street  cars,  and, 
when  the  motorman  put  on  his  brakes  and 
current,  It  sent  falm  over  against  the  dash- 
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board;  that  Mr.  Krause's  residence  Is  the 
other  side  of  the  street,  "and  there  I  first  saw 
Mrs.  Pryor;  she  was  looking  at  some  kind  of 
a  book,— looked  to  me  like  a  Bible";  that  the 
people  were  coming  out  of  the  church,  and  all 
of  them  says,  "Look  out!  there  comes  the 
car,"  but  she  Just  kept  on  looking  at  the 
book,  with  the  umbrella  over  her  face;  that 
she  was  coming  from  the  church  when  he 
first  noticed  her;  "when  I  first  saw  her  the 
car  was  on  the  other  side  of  the  street  from 
where  the  church  Is  now";  the  book  in  her 
hand  was  open,  and  he  thought  It  was  a  Bi- 
ble, but  could  only  see  a  little  of  It;  that  she 
had  the  book  In  this  hand,  and  the  umbrella 
was  sort  of  pointing  with  the  west,  and  all 
the  iteo^e  on  the  church  steps  was  hallooing 
to  ber  to  look  oat,  the  car  was  coming;  that 
there  was  a  good  many  people  in  the  crowd 
hallooing  to  her;  that  he  only  noticed  one 
man  across  the  street;  that  be  was  coming 
from  Ybor,  and  had  Just  delivered  a  telegram 
to  Manrara's  Factory;  that  the  motorman 
turned  his  brake  and  reversed  his  'car  Just  as 
fast  as  he  could  when  he  wag  about  15  feet 
away;  that  be  was  "aboQt  as  far  as  from 
here  to  her  when  the  motorman  commenced 
to  turn  on  his  brake";  ttiat  he  pulled  the  lev- 
era  back,  reversed  his  car,  and  had  the 
brakes  on  as  tight  as  he  could;  that  the  car 
did  not  run  over  her  till  It  knocked  fa^  down; 
that  the  wheels  passed  over  bcr,  and  the  car 
commenced  to  run  back  as  soon  as  It  stopped; 
that  there  must  have  been  some  sand  on  the 
track,  and  the  wheels  kind  of  slid  first,  with- 
out turning;  that  she  said  It  was  her  fault, 
and  then  the  fault  of  the  motorman,  three  or 
four  times,  and  wanted  somebody  to  tell  her 
son,  and  he  went  to  get  him;  that  she  did 
not  complain  any,  but  Just  talked  about  whose 
fault  it  was;  that  Mrs.  Pryor  walked  slowly, 
taking  her  time,  and  he  could  see  the  white 
pages  of  the  book,  and  that  she  seemed  to  be 
reading  It;  that  he  did  not  hear  the  motorman 
say  anything,  but  he  put  on  all  the  brake  he 
could;  that  he  did  not  use  to  pay  anything 
for  riding  on  the  cars,  but  does  now;  that  the 
Western  Union  buy  the  tickets  and  sell  them 
to  the  boys;  that  the  post  referred  to  Is  the 
post  that  holds  the  trolley  wire. 

Julia  NorrlB  testified  for  the  defendant 
that  her  name  was  Julia  Norrls,  living  in 
Tampa,  at  the  comer  of  Eighth  and  Genical 
avenues;  had  lived  there  about  two  months, 
but  was  bom  here  and  lived  all  her  life  here; 
that  she  was  on  the  upstairs  porch  at  the 
Krause  residence  at  Zack  street  and  Florida 
avenue;  knew  Mrs.  Pryor,  and  saw  the  ac- 
cident on  the  5th  of  March,  1896,  and  s.iwi 
the  people  coming  out  of  the  church;  that 
the  ringing  of  the  bell  of  the  street  car  at- 
tracted her  attention;  that  when  she  first 
saw  Mrs.  Pryor  ahe  was  within  a  few  feet 
of  the  street  car  track,— about  five  or  six 
feet,— and  the  car  was  about  the  middle  of 
the  street;  that  the  next  thing  she  saw  was 
when  the  car  had  passed  over  her,  because 
she  did  not  happen  to  be  looking  at  the  car 
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at  tbe  time  It  struck  her;  that,  the  ear  be- 
ing between  them,  she  could  see  the  motor- 
man,  but  the  car  was  revmed  so  quickly 
that  she  thought  the  car  bad  run  over  Mib. 
Pryor  again;  that  they  carried  her  into  the 
chm-ch;  that  a  gentleman  at  the  comer  of 
Mr.  Roberts'  store  motioned  to  her  not  to 
go  on  the  track,  but  she  did  not  pay  any  at- 
tention to  It,  and  kept  right  on  coming  Into 
the  track;  that  wltnesB  heard  the  bell  of 
the  car  ringing  eren  before  Bhe  saw  the 
car,  and  saw  the  car  stop  so  quickly  that  Bhe 
thought  It  was  going  to  run  over  Mrs.  Pryor 
again;  that  the  car  was  going  slowly,  and 
one  gentleman  had  got  over  by  the  comer 
store;  that  she  did  not  see  ber  as  she  stepped 
on  the  track;  "the  car  was  In  the  middle  of 
the  street,  and  a  man  motioning  for  h»  to 
stop  before  she  got  to  the  track,  but  I  was 
at  Mr.  Krause's,  the  opposite  side  of  the 
street,  and  couldn't  say  who  the  gentleman 
wts,  bat  he  motioned  to  her,  and  she  was 
coming  towards  the  track;"  witness  was  first 
looking  at  Mrs.  Pryor  when  this  man  mo- 
tioned when  she  was  about  fire  or  six  ft>et 
from  the  tra(^  walking  towards  it;  that 
Mrs.  Pryor  was  on  the  south  side  of  Zack 
street,  and  that  the  car  had  slowed  op  for 
some  gentleman  to  get  off  Jost  before  It  got  ' 
to  where  she  was;  that  he  got  oft  while  the 
car  was  in  motion  on  the  west  side;  that 
Mrs.  Pryor  was  looking  strait  ahead,  irltb 
an  umbrella  in  ber  hand. 

Sosa  L.  Krause  testified  for  the  defendant 
that  her  name  was  Bosa  Krause,  llrlng  at  | 
the  comer  of  Zack  street  and  Florida  avenue  i 
since  she  was  bora;  that  she  was  also  In 
the  piazza  and  saw  the  accident  to  Mrs. 
Pryor  on  the  6th  day  of  March,  1806;  that 
when  witness  first  saw  Mrs.  Pryor  she  was 
walking  towards  the  street  car,  but  does  not 
know  which  way  she  was  looking,  and  the 
car  was  only  10  feet  away  from  her  (from 
Mrs.  Pryor)  when  wttneas  first  saw  It;  that 
the  bell  distinctly  rung;  a  man  motioned  to 
Mrs.  Pryor,  but  she  stepped  on  the  track, 
tried  to  step  back  too  late,  and  the  next 
thing  she  was  laying  on  the  ground,  and  they 
picked  her  up  and  carried  her  Into  the 
church;  that  witness  was  on  this  side,  so 
when  the  car  and  she  came  together  she 
conld  not  see  her;  that  Mrs.  Pryor  stepped 
one  step  acnns  the. rail;  the  gong  was  ring- 
ing, and  she  was  the  only  one  ctHulng  across 
there;  that  Mrs.  Pryor  made  no  effort  to 
stop  and  watt  for  the  car  to  pass  until  she 
got  on  the  track  Itself;  that  she  does  not 
remember  how  fast  the  car  was  coming,  but 
there  was  a  genUeman  to  get  off  at  the  cor- 
ner, and  the  cor  was  slackening  up,  and 
saw  the  gentleman  get  off,— Mr.  Roberts; 
"that  he  got  off  on  the  sidewalk  next  to  Uls 
store,  but  don't  remember  whetha  he  got 
off  the  back  at  front  end";  tiiat  Mrs.  Norrts 
was  with  her  on  the  upper  plaaa  on  the 
northwest  comer  of  Zack  street  and  Florida 
avenue;  wben  she  first  saw  her,  the  car  was 
Tsry  near  Mrs.  t^or,  and  she  had  just  put 


one  foot  across  the  first  rail;  *^lie  gentteman 
on  the  other  side  of  the  track  motioned  to 
her,  but  don't  know  who  he  was";  tliat  the 
knew  J.  Q.  Brantley  and  L.  E.  Durham,  but 
did  not  see  them;  that  Mrs.  Pryor  kind  of 
hesitated  when  she  crossed  the  first  rail,  bat 
stuped  back  too  late;  that  Ae  stepped 
right  ba<ft;  that  she  did  not  see  tbe  motor- 
man,  because  he  was  In  front  of  the  car, 
that  the  cor  started  back,  but  did  not  nm 
OTer  Mrs.  Prym'  again,  and  did  not  tiear  any- 
thing said  befrae  the  car  strack  her. 

James  W.  Roberts  testified  tar  the  defend- 
ant that  he  knew  Mrs.  Pryor  when  he  sair 
her,  and  was  preset  at  the  acdd^t  to  he- 
on  the  5th  of  March,  1800;  tbat  he  wai- 
comlng  from  Ybor  city  to  his  store,  on  dte 
corner  of  Zack  street  and  Florida  arenue; 
that  he  was  on  the  car,  and  walked  to  the 
back  steps  to  get  off;  that  he  usually  mo- 
tioned to  the  conductor  to  slow  down,  hot 
the  car  was  going  unusnally  slow,  and  he 
did  not  motion  this  time;  that  be  saw  a 
lady  by  tbe  crossing  as  be  was  goiag  to 
Jump  off,  and  he  Jumped  off  on  this  side,  and 
Mrs.  Pryor  was  under  the  edge  of  the  car, 
and  the  car  went  about  two  feet  from  the 
crosaliv,  and  started  back;  that  be  thinks 
the  car  was  rerosed;  that  he  got  off  with- 
out any  trouble  at  all,  and  was  probably 
talking  to  Porcdl  coming  down;  that  Pareell 
did  not  get  <^  when,  be  did;  that  wben  be 
first  saw  Mrs.  Pryor  she  was  on  the  ground, 
after  she  was  strack;  that  he,  witn  Bome 
others,  put  their  shoulders  there  to  keep  the 
car  from  running  back  after  it  was  rerened, 
but  tbe  car  did  not  run  orer  ber  omnlng 
back;  that  he  rem^bns  lumping  ofT  on  the 
sidewalk;  that  the  car  was  running  rery 
slowly;  that  he  often  got  off  tlie  car  with- 
out them  stopping  it;  that  the  car  was  run- 
ning about  an  ordinary  man's  walk;  that  he 
thought  he  saw  two  people  who  bad  croweil; 
<nie  was  Mr.  Brantley;  that  the  car  had  run 
the  whole  length  of  the  block  slow,  and  did 
not  take  the  usual  speed;  that  witness  no- 
ticed that,  and  that  la  the  reason  be  did  not 
notify  the  conductw. 

Hairy  Hawse  testlfled  ttut  tiie  defendant 
that  be  was  present  at  the  accident  on  Uie 
closed  car  about  a  year  ago;  that  be  was 
standing  In  front  with  the  motorman,  wltti  his 
feet  on  tbe  dashboard;  that  vrbea  they  got 
to  the  railroad  crossing  all  the  people  were 
coming  out  ot  the  church,  and  Uie  motormao 
was  going  Blow  and  ringing  his  bdl;  that 
when  the  motorman  got  along  there  all  the 
people  stopped,  and  the  track  was  clear,  and 
when  very  near  this  Mrs.  Piyor  started  to 
cross,  and  immediately  he  saw  she  was  gohig 
to  cross  he  reversed  his  car  and  put  the  brakes 
on,  but  he  could  not  stop  It  In  time,  and  it 
cauj^t  her  dress  and  knocked  her  down,  **aiid, 
the  last  I  saw,  I  think  It  run  oror  her  foot": 
that  as  soon  as  ISOb  occoned  he  went  on  t» 
tbe  Consumers  office;  that  be  was  standing  cm 
the  front  stepi,  wltli  Mt  next  to  flie  church, 
on  the  car,— on  the  side  Mrs.  Pryor  was 
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»LruAi  ttiat  no  <nie  was  on  tlie  tracic,  and 
t;ta«  tnck  me  dear,  and  as  soon  at  Mrs. 
Px*yor  started  to  go  on  tlie  track  the  motor- 
uamn  rerened  the  cnrrent;  that  he  reversed 
bis  car  when  ihe  had  first  stepped  over  ttie 
xrall;  that  he  kDocKed  all  the  skin  off  his  hand 
izi  revendiig  It,  and  had  It  rerened  so  aat 
\%  started  back;  that  the  motorman  started  to 
stop  that  car  as  soon  aa  she  got  on  the  track; 
tliat  when  die  had  Just  stepped  on  the  track 
acunebody  hallooed  to  her;  that  she  was  look- 
ing up  towards  FrankUn  street  as  she  was 
coming  towards  the  track,  and  not  looking 
-towards  the  car,  because  die  had  an  mnbrella 
OTCT  her,  and  was  looking  straight  ahead; 
tbat  she  had  just  stepped  over  the  rail  when 
tlie  car  got  to  her;  Jost  as  the  car  got  there; 
Jint  Instantaneons;  ttiat  be  did  not  hear  her 
aaj  anything  to  the  motonnan,  and  waa  hwk- 
Ins  right  at  her;  that  she  jost  tame  towards 
tbe  car,  and  paM  no  attoitlon  to  it;  that  he 
waa  14  years  old,  and  working  toe  T.  M.  Bndi 
&  Co.,  at  that  time;  that  Mr.  Paramore  asked 
blm  to  go  to  ^e  Consomers  office  and  report; 
that  when  be  first  saw  Mrs.  Pryor  she  was 
coming  down  the  st^s.  but  the  balance  of 
tbe  people  were  Jnst  standing  there,  "and  the 
car  waa  about  as  tar  as  from  here  over  yon- 
der" (witness  pointing  to  object);  that  "yon 
oonld  see  down  tbe  street,"  and  when  he  first 
noticed  the  people  the  car  was  at  the  Sooth 
Flwlda  croeslDg,  Polk  stre^  one  Mode  away; 
that  whoi  Mrs.  Pryor  first  got  to  the  railroad 
tracic  Um  car  was  about  10  or  12  feet  away; 
that  the  car  was  running  abont  as  fast  as  an 
ordinary  person  walks,  or  a  little  tester;  that 
he  supposed  the  church  steps  from  the  rail- 
road track  were  about  as  tar  as  from  him  to 
a  post  in  the  courtroom  (pointing  oat  object); 
that  then  was  nothing  qpecial  to  attract  bla 
attention  to  ttia  lady»  bat  whei  he  first  saw 
her  she  was  coming  down  the  church  steps; 
that  the  motonnan  had  the  usual  brake  on 
his  car,  and  pat  It  on,  and  the  reverse  lever; 
that  be  polls  the  lever  with  one  hand,  and 
tnma  tiie  brake  vrlth  the  otiier;  tiut  the  car 
ran  about  aa  far  as  from  him  to  a  table  In 
the  courtroom  (which  witness  pointed  onQ 
after  he  pot  on  his  reverse  lever;  that  the 
two  front  wheels  ran  over  her,  but  the  car 
did  not  go  beyond  her;  that  he  got  right  off; 
did  not  go  Into  the  church;  heard  them  halloo 
to  her,  but  did  not  hear  her  aay  anything; 
that  he  was  holding  on  tlc^t.  so  be  was  not 
thrown  oft  by  the  Jerk  when  the  motorman 
stopped  his  car;  that  when  the  motorman  put 
<Hi  his  brake  and  tried  to  stop  his  ear  he  was 
only  a  tew  feet  from  her,  when  she  had  Just 
stepped  on  the  track  In  front  of  the  car;  that 
luf  the  time  he  reversed  bis  car  he  was  on  her; 
that  she  had  an  nmtweDa  In  her  hand,  and 
noUUng  else  that  he  noticed. 

J.  A.  wnilams  testified  for  the  defendant 
that  he  waa  transfer  agent  for  the  Consumera* 
Compai^,  bat  a  motorman  by  occupation; 
that  he  bad  been  In  the  employ  ot  the  0<ni- 
somen^  Company  about  fbree  yeara;  Oiat  be 
Judged  that  waa  Mrs.  Pryor  sitting  thoe,  and 


that  he  was  present  at  the  accident  which 
occurred  on  the  6th  of  March,  1896;  that  be 
was  on  the  car  coming  to  dinn^  as  a  pas- 
senger, and  noticed  the  people  coming  out  of 
the  church  frotn  the  South  E^orlda  Railroad 
crossing  tin  they  got  there;  that  they  had 
crossed  tbe  track,  except  her  and  a  few  oth- 
ers, but  that  when  the  car  got  to  within  15 
feet  of  her  she  started  to  cross,  and  some 
lady  on  the  other  side  motioned  her  to  stop, 
but  she  had  an  umbrella  In  her  hand  and  did 
not  see  them;  and  when  the  car  was  within 
16  feet  of  her  she  stepped  right  in  the  middle 
of  the  tnck,  and  tiie  car  struck  bar;  that  he 
and  Parcell  the  first  to  get  to  her;  that 
the  motorman  put  on  his  brake  and  reversed 
his  car,  but  one  wheel  went  over  her;  that 
she  was  not  looking  at  the  car  as  It  was  com- 
ing down  tbe  track,  or  paying  any  attention 
to  it,  and  had  an  umbrella  over  her,  and  that 
Bbe  stated  In  his  presence  that  "If  it  hadn't 
been  for  the  umbrella  tt  would  not  have  hap- 
pened"; that  he  heard  her  say  that  If  It  had 
not  been  for  tbe  nmbrdla  she  would  have 
seen  it;  ttait  the  car  was  going  very  slow, 
and  the  ben  ringtug,  m  that  it  attracted  Us 
attention;  that  Paramore  was  the  motonnan; 
that  she  d^Iberately  stepped  right  In  the  mid- 
dle of  the  track  abont  16  feet  In  front  of  the 
car;  that  the  motorman  Immediately  put  on 
his  brake  and  reversed  the  car;  that  he  could 
not  have  acted  any  quicker  than  he  did,  and 
that  the  acddeot  could  not  have  been  avoided, 
and  that  the  car  was  stopped  as  quick  as 
it  could  be,  and  tiiat  evvrythlng  was  done  ttiat 
could  be  done  to  stt^  the  ear;  that  It  la 
quicker  to  stop  a  car  to  put  on  Uke  reverse 
current,  u  the  motonnan  did,  than  the  brake; 
Hut  it  does  not  take  long  to  reverse  the  ear; 
"you  having  tbe  controller  and  the  handle, 
you  put  the  current  on;"  that  tbe  reverse  cur- 
rent is  controlled  by  a  lever;  ttiat  "you  sim- 
ply reverse  that  lever,  and  that  quick  <8nap- 
ptog  Us  fingers)  It  Is  done";  that  tbe  ear  waa 
stopped  sudden^;  that  he  had  been  a  motor- 
man,  was  not  now,  and  had  been  a  motorman 
about  two  years  and  a  half;  that  the  car  was 
midway  of  the  street  (and  he  did  not  know 
oactiy  how  wide  the  streets  were)  when  she 
was  oomtng  across  tbe  street,  but  vrtaen  she 
stepped  on  the  trade  Qie  car  was  only  IB 
feet  ftom  her,  or  14,  and  he  reversed  hta 
car;  after  a  motorman  gets  Us  car  reversed. 
It  can  Btcv  In  20  feet;  If  he  could  get  it  re* 
vmed  so<mer,  it  woold  stop  sooner;  thst  you 
stop  the  car  by  turning  the  lever  fh>m  one 
side  to  the  other  once;  move  tbe  lever  with 
one  hand,  and  brakes  -with  the  other.  In  five 
seconds;  that  both  levers  on  one  sUte  have  to 
be  used  wltti  same  hand,  brake  with  the  other; 
that  you  turn  the  rcrvme  lerw  and  the  con- 
troller, and  that  constitutea  a  reverse;  that 
it  would  take  him  about  a  quarter  ftf  a  mto- 
ute  to  do  that,  and  then^  after  he  It 
revened,  going  that  slow.  It  oaght  to  stop 
within  (after  he  gets  tt  reversed)  about  she 
feet;  that  quite  a  lot  of  peoide  were  stlU  in- 
side of  the  diurch  when  th^  carried  tbe  lady 
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In;  that  -wh&i  he  flnt  noticed  this  lady  she 
stopped  and  turned  back  and  spoke  to  some 
one,  but  had  an  umbrella  over  her,  and  "wheel- 
ed right  around  and  started  acrosa  that  track, 
and  that  the  car  was  so  that  she  could  hare 
got  across  then;  that  she  seemed  like  she 
was  frightened,  but  the  persons  on  the  other 
side  of  the  street  were  motioning  to  her  and 
hallooing  to  her;  that  she  kind  of  turned  back, 
and  the  car  struck  her;  that  he  was  Inside 
the  car,  with  8  or  10  people;  that  there  was 
a  motorman  and  conductor,  and  the  conduct- 
or's name  was  Jones;  that  when  that  woman 
started  to  cross  that  track  the  car  was  about 
14  feet  from  her;  that  when  the  car  was 
about  halfway  the  persons  hallooed  to  her 
to  look  out,  but  that  she  deliberately  started 
to  cross,  and  the  motorman  Immediately  re- 
versed bis  car,  and  that  he  had  never  seen 
a  car  stopped  so  quickly  as  that  car  was  stop- 
ped; that  he  thinks  there  Is  a  sidewalk  on 
the  other  aide  of  Zack  street;  that  when  BIrs. 
Pryor  started  to  cross  that  track  the  car 
waa  not  more  than  14  feet  from  her;  that  be 
did  not  mean  to  say  that  the  car  was  mid- 
way between  the  sidewalks,  but  that  It  had 
crossed  over  the  road  crossli^;  that  If  she 
had  been  attentive  she  could  have  got  OTer, 
because  she  bad  only  to  take  a  step;  that 
the  rear  of  tbe  car  was  about  the  middle  of 
the  street,  and  the  rear  of  the  car  might  have 
been  40  feet  from  Mrs.  Pryor;  that  be  did 
not  know  what  the  length  of  the  car  was,  but 
If  Mrs.  Pryor  had  not  stopped  she  could  have 
got  over;  that  It  was  reasonable  to  suppose 
she  was  going  to  cross  tbe  track  when  she 
started;  that  she  said  if  It  had  not  been  for 
the  umbrella  she  would  have  seen  the  car; 
that  he  did  not  see  her  foot  at  all,  but  came 
right  down  to  the  office  and  repinted,  and 
looked  for  a  doctor. 

E.  W.  Paramore  testified  for  the  defend- 
ant that  he  lived  In  Tampa,  and  worked  In 
the  fire  department;  that  he  had  been  a  mo- 
torman two  years  and  a  half,— eight  months 
In  Texas,  and  about  a  year  and  a  half  with 
tbe  Gonsumeis*  Company,  prior  to  the  acci- 
dent to  Mrs.  Pryor  on  the  6th  of  March, 
1896;  that  as  be  got  to  tbe  Polk  street  cross- 
ing, (me  blo(^  away,  he  noticed  several  peo- 
ple coming  out  of  the  Presbyterian  Church, 
and  began  ringing  his  bell  and  slowed  up 
the  car;  that  when  he  was  within  10  or  12 
feet  of  tbe  crossing  a  lady  stepped  out.  and 
stepped  right  on  the  track,  and  he  Immedi- 
ately applied  his  brakes  and  reversed  the 
car;  that  she  stopped  on  the  track  about  10 
or  12  feet  from  the  car;  that  be  saw  hw 
coming  np,  and  thought  she  would  cross 
over;  that  when  she  stopped  he  immediately 
applied  the  brakes  and  revised  tbe  car,  and 
the  car  could  not  have  been  stopped  any 
quicker  than  It  was;  that  It  would  not  have 
stopped  any  quicker  unless  it  had  been  run 
against  a  log;  that  the  brakes  and  current 
were  In  good  condition,  and  the  current  was 
all  right;  that  he  applied  the  brakes  and 
put  on  tbe  reverse  current,  and  the  car 


stopped  instantly:  Oat  the  side  of  the  car 
towards  ttie  Presbyterian  Churdi  Btnidc  ber; 
that  by  the  time  he  got  the  car  stopped  tbej 
were  picking  her  iq>;  that  he  ttaoo^t  llwy 
were  at  about  the  bade  steps  ot  the  car,  and 
that  he  had  never  before  had  «m  aod^t; 
that  there  were  some  people  coming  out  €t 
the  church  when  he  first  saw  this  lady  stand- 
ing among  them,  but  did  not  take  parti culnr 
notice  of  her;  thoe  may  have  been  40  or  50; 
that  some  were  standing  and  talking,  vrait* 
ing  for  the  car  to  pass,  and  some  bad  cross- 
ed over;  that  some  of  them  crossed  the 
track  a  half  block  ahead  of  him;  that  when 
Hra  Pryor  first  stepped  on  the  track  she 
was  10  or  12  feet  away  from  him;  tbat  the 
car  was  not  over  in  the  center  at  Zack 
street,  but  only  10  or  12  feet  awar;  that 
she  8e«ned  to  see  the  car,  and  stopped  rlgbt 
still;  that  tbe  car  was  st<^>ped  as  qnlck  as 
possible;  that  he  stated  at  the  city  ball  aft- 
erwards  that  those  brakes  were  In  fair  con- 
dition, and  ho  reversed  the  car,  also;  that 
tbe  car  ought  not  to  have  stopped  wltbtn  10 
feet,  but  could  be  stopped  In  20;  of  conrsc 
having  reversed  the  car,  It  started  bade  till 
the  reverse  current  was  abut  off;  that  be 
did  not  run  over  her  again;  that  tbe  current 
was  as  good  as  It  ever  was;  that  tbe  ap- 
pliances and  current  wa«  all  right;  that 
he  left  the  street  car  company  about  tbe  let 
of  Febroary,  because  he  was  laid  off  lu- 
deflnltely,  and  went  to  the  office  and  got  his 
money;  that  be  could  not  tell  how  many 
ladles  were  on  the  church  side,  and  bow 
many  had  crossed  over;  that  the  qnlckest 
way  to  stop  a  car  Is  to  reverse  It  instead  of 
putting  on  the  brakes;  that  as  a  osnal  thing 
they  do  pnt  on  the  brakes^  but  that  "that 
car  on  that  day,  on  that  track,  could  not 
have  been  stopped  any  quicker  by  any  ap- 
plication that  yon  ever  heard  oC'i  that  he 
hurt  his  hand  by  the  reverse  lever  of  the 
controller;  tbe  controller  handle  b^g  on. 
top,  when  he  reached  for  tbe  lever  he  etmck 
hia  band;  tbat  he  put  on  tbe  brakes  and 
reverse  cnrrent,  and  the  wheels  were  in  a 
backward  motion,  slipping  on  the  track;  that 
there  was  time  for  the  lady  to  have  crossed 
if  she  had  not  stopped;  that  the  cnrrtnt 
turned  tbe  wbe^s  backward  when  be  stt^ 
I>ed  and  reversed  the  car;  that,  If  he  had 
had  the  brakes  on  tight  enough  to  hare 
blocked  the  wheels,  it  would  have  prevented 
It  stopping  as  quick  as  the  wheels  going  tbe 
other  way. 

OtbCT  facts  necessary  to  be  referred  to 
will  a^Mar  In  the  <^nion. 

P.  O.  Knight,  for  idalntUI  In  error.  Wall 
ft  Stevens,  tor  defendant  In  oror. 

MABRY,  T.  (after  stating  the  facts).  This 
case  was  referred  by  the  court  to  Its  com- 
missioners, a  majority  of  whom  report  In  fi- 
vor  of  affirming  the  Judgment.  A  majorlt? 
of  the  court  Is  of  tbat  opinion.  In  view  ot 
the  erlstence  of  a  dUToence  c£  oplntta  ai  to 
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the  remit  both  among  monben  at  the  conrt 
and  tbe  commiaBlcni,  it  la  deemed  adTlatble, 
contrary  to  tbe  nraal  caatom  of  the  ooort 
In  cases  of  affirmance,  to  flle  a  written  opin- 
ion. 

One  of  tbe  errws  aaslgned  and  Insisted 
<Hi  iB  that  the  court  erred  In  ovemiUnff  the 
demurrer  to  tbe  amended  declaratloii.  oblb- 
ited  by  tbe  abstract  and  shown  by  Ibe  state* 
ment.  Sereral  general  propositions  of  law 
are  stated  as  grounds  <^  the  dnntirrer  that 
IWTe  no  special  application  to  the  allegations 
<rf  tbe  declaration,  and  are  ont  of  place. 

Connsel  for  plaintiff  In  error  argues  that 
tbe  declaration  Is  defective  In  its  failure  to 
siiffldently  allege  negligence  on  the  part  of 
tbe  defendant  company  In  causing  the  injury, 
and  there  are  spedflc  grounds  of  the  demur- 
rer that  present  tbe  objection  urged.  The 
rule  established  by  this  conrt  In  actlona  where 
negligence  Is  the  basis  of  recovery  la  that  It 
Is  not  necessary  for  the  declaration  to  set  out 
tbe  facts  constituting  the  negligence,  but  an 
allegation  of  sufficient  acts  causing  the  injury, 
coupled  with  an  averment  that  they  were 
negligently  and  carelessly  done,  will  be  auffl- 
denL  Walsh  v.  Hallway  Co.,  34  Fla.  1,  15 
South.  686;  RaUway  Co.  v.  Jones,  34  Fla.  286, 
15  South.  924;  Railway  Co.  v.  Garrison,  30 
Fla.  S57,  11  South.  929.  The  declaration  hi 
this  case  Is  not  based  upon  the  theory  of  this 
simple  mle  of  pleading,  but  It  proceeds  to 
set  forth  certain  acts  which  are  relied  on  as 
constltutlDg  a  cause  of  action,  without  alleg- 
ing In  terms  that  tbey  were  negligently  done: 
After  stating  that  tbe  defendant  company 
owned  and  operated  a  street  railroad  upon  a 
certain  highway  or  street  In  the  city  of  Tam- 
pa, and  drove  a  certain  street  car  upon  said 
highway  up  to  and  across  another  named 
street  crossing,  it  Is  alleged  that  it  was  the 
duty  of  defendant  to  so  run  and  operate  Its 
said  street  railroad  aa  not  to  endanger  per- 
sons or  vehicle  traveling  upon  or  across  any 
of  the  streets  of  the  said  city  upon  which  said 
street  railroad  was  operated,  and,  when  nec- 
essary for  the  protection  of  persons  and  ve- 
hicles traveling  upon  or  across  any  of  said 
streets,  to  stop  tbe  same.  Other  facts  are 
atated  showing  acts  on  the  part  of  defendant 
resulting  In  Injury  to  the  plaintiff,  caused  by 
tbe  running  of  a  certain  street  car,  which 
must  be  considered,  though  they  are  not  In 
terms  alleged,  to  have  been  negligently  done. 
The  mere  allegation  of  a  duly,  without  suffi- 
cient facta  to  support  It,  will  not  be  sufficient. 
It  must  appear  from  the  direct  averments  of 
tbe  declaration  that  the  acts  of  tbe  defend- 
ant causing  the  Injury  were  negllgentiy  done, 
or,  as  is  attempted  by  the  declaration  before 
us.  It  must  appear  from  a  statement  of  such 
facts  as  CCTtaluIy  raise  tbe  presumption  that 
the  injury  was  the  result  of  defendant's  neg- 
ligence. Seymour  v.  Maddox,  16  Q.  B.  326: 
Angus  V.  Lee,  40  ni.  App.  304;  Pennsylvania 
Co.  V.  Marion,  104  Ind.  239,  3  X.  E.  874.  Do 
tbe  facts  alleged  meet  this  requirement?  The 
act  of  1801  deflnhig  the  liability  ot  railroad 


companies  in  certatai  cases  (Bev.  St  Appoid., 
p.  1008,  c  4071)  has  been  regarded  by  this 
court,  in  unwritten  i^lnlimB,  aa  applicable  to 
street  railroads;  but  it  has  not  beoi  consid- 
ered as  changlDg  tbe  rule  of  alleging  negli- 
gence in  such  cases  to  the  extent  of  requiring 
only  an  allegation  of  injury  or  damage  1^  tbe 
running  of  locomotives,  cars,  or  othw  mach- 
inery of  the  d^endant  compai^.  Tbe  atat* 
ate  does  not  undertake  to  fix  arbitrarily  lia- 
bility for  an  Injury  done^  but  there  la  a  pre- 
snmption  of  negligence  under  it,  arising  from 
tbe  Injury  or  damage. 

An  act  In  1887  made  the  killing  at  stock  by 
a  railroad  company  prima  fade  evidence  of 
negligence,  and  It  was  said  in  Ballway  Go.  t. 
OarrlBon,  supra,  that  It  operated  upon  tiie 
remedy,  and  did  not  change  tbe  basis  of  lia- 
bility In  Budb  cases;  tiiat  ncsUgraoe  was  the 
basis  of  the  a<^on,  and  must  still  be  alleged 
in  the  declaration.  And  In  the  case  of  Wil- 
kinson V.  Railroad  Co.,  86  Fla.  80,  17  South. 
71,  which  was  an  action  fOr  personal  Injury 
under  chapter  8744.  Acts  1887,  It  was  held 
that  negligence  was  the  basis  of  tbe  actloo, 
and  that  tbe  statote  did  not  relieve  the  plain- 
tiff &om  allegtaig  it  If  the  pleado-,  however, 
departs  from  the  rule  of  stating  sufficient 
acts,  and  alleging  that  they  were  n^Ilgentiy 
done,  and  undertakes  to  state  facts  that  cer- 
tainly show  a  duty  nnperfbnned,  from  which 
Injury  results,  tbe  rule  of  liability  recognized 
by  the  statute  In  cases  coming  under  it  should 
be  kept  In  mind  In  determining  the  sufficiency 
of  the  tacts.  The  first  section  of  tbe  act  pro- 
vides that  "a  railroad  company  sliall  be  liable 
for  any  damage  done  to  persons,  stock  or  otb- 
er  property,  by  the  running  of  the  locomotives, 
or  cars,  or  other  machinery  of  such  company, 
or  for  damage  done  by  any  person  In  tiie 
employment  and  service  of  such  company,  un- 
less tbe  company  stiaU  make  it  appear  that 
their  agents  have  exercised  all  ordinary  and 
reasonable  care  and  diligence,  the  presump- 
tion in  all  cases  being  against  the  company." 
The  second  section  contains  the  provision 
that,  if  tbe  complainant  and  tbe  agents  of  the 
company  are  both  at  fault  the  former  may 
recover,  bnt  the  damages  shall  be  diminished 
or  tocreased  by  the  jury  In  proportion  to  the 
amount  of  default  attributable  to  him.  The 
words  In  this  statute,  "all  ordinary  and  rea- 
sonable care  and  diligence,"  are  relative 
terms.  It  was  held  in  the  case  of  Morris  v. 
RaUroad  Co.,  43  Fla.  — ,  29  South.  541,  that 
under  the  provisions  of  the  section  quoted, 
what  will  constitute  the  amount  or  kind  of 
diligence  that  will  be  required  as  "ordinary 
and  reasonable"  must  necessarily  vary  under 
different  circumstances.  It  cannot  be  measur- 
ed or  ascertained  by  any  fixed  and  infiexlble 
standard,  because  the  words  are  themselves 
relative  terms,  and  what  under  some  condi- 
tions would  be  ordinary  and  reasonable  dil- 
igence might  under  other  conditions  amount 
to  even  gross  negligence. 

Tbe  doctrine,  based  upon  principle  and  the 
great  weight  of  autbority,  is  that  street  cars. 
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r^cardlesa  of  the  power  by  which  ttey  art 
Impelledt  hare  uo  aupeclor  rlghta  to  other 
TeblcleB  ac  pedestrluui  at  regular  street 
(TOiBlngs,  but  their  respectlre  rights  are 
simply  -  eqnaL  In  the  absence  of  a  q>eclflc 
grant  to  that  tttect,  It  mnst  not  be  presumed 
that  the  state  has  given  a  street  raUrond 
company  any  exclusive  right  to  a  highvay. 
The  use  of  rails  and  cue  In  a  street  la  con- 
sidered only  as  a  more  omTeulait  way  of 
using  the  street,  Tlthoat  imposing  any  new 
burdens  opon  It  State  t.  Ja^sonvllle  St 
R.  Co.,  29  Fla.  690,  10  South.  5Sa  Pedes* 
trlans  most  croes  at  street  crossing  or  cease 
to  walk  the  streets,  and  tiiey  have  the  right 
to  the  ordinary  nse  of  the  same;  and  like- 
wise an  authorised  street  car  conq»any  mnst 
nse  the  street  In  ofder  to  carry  passoigeni, 
and  It  has  the  rl^t  to  propel  cars  over  its 
tradu  In  the  street  Tba  rights  of  both  are 
equal  and  in  common,  and  impose  certain 
oorrdattre  duties  which  most  be  observed 
by  each  party.  AH  ordinary  and  reasonaUe 
eaie  la  tiie  measure  ot  doty  Imposed,  and  It 
means  care  proportionate  to  the  danger  to 
be  avoided.  It  win  vary,  of  eoiuse,  accord- 
ing to  the  dreiUDStRnces  and  tlu  exigencies 
of  the  ritnatlfm,  In  view  ot  Uie  idatlon^lp 
of  the  parties,  as  h^  in  HOTrls  v.  Ballroad 
Oo^  Bupra«  and  mnst  be  such  as  may  rea- 
sonaUy  be  exiwcted  of  persons  of  Mdlpary 
prudence  under  like  drconutanoes.  A  rail* 
road  ccHnpany  having  the  right  to  (^erate  Its 
trados  cannot  fnim  the  natmre  of  its  eon- 
stroctlwi,  deviate  therefrran  as.  persons  can; 
and  hence  it  Is  the  dnly  of  a  pedestrian  ta 
api»roachlng  Uie  track  to  nse  ordinary  and 
reasonable  care  to  ascotaln  the  approach  of 
cars  and  to  avoid  injury  timefrom.  The 
empU^te  of  the  company  In  control  of  a  oar 
have  the  r^ht  to  presume  that  a  pedestrian 
will  exercise  such  care,  and  are  not  requir- 
ed to  stop  the  car  nntU  It  becomes  evident 
to  a  person  of  ordinary  and.  reasonable  care 
and  iffadeaoe  that  tlie  pedesMan  has  failed 
In  his  duty,  and  has  placed  or  is  about  to 
place  lilmsdf  In  a  perilous  sitnatlon.  The 
duty,  however,  devolves  upon  the  company's 
onployte  to  keep  a  vigilant  lookout  for  per- 
sons on  or  approaching  the  track,  especially 
at  street  crossings,  and,  when  they  are  die- 
covraed  to  be  In  danger  or  going  Into  dan- 
ger  on  the  track,  to  use  every  effort  con- 
sistent with  the  safety  of  passengon  to  avoid 
injuring  such  persons.  2  Shear,  &  R.  Xcg. 
<5th  Ed.)  i  4S5a;  Booth,  St  Bya.  {  804;  Bun- 
yan  v.  Railway  Oo.,  12T  Mo.  12,  29  8.  W. 
842. 

In  addition  to  the  all^tions  ot  the  dec- 
laration stated  above.  It  Is  further  averred 
that  the  plaintiff,  with  numerous  persons, 
eonstltdting  a  large  crowd  that  bad  Juat 
come  out  of  the  church  situated  near  the  in- 
tersection of  Florida  avenue  and  Zack  street, 
^aa  crossing  said  avenue  and  the  track  of 
defendant's  railroad  at  a  regular  cnwsliig 
thereof  while  <»ie  ot  defendant's  cars  wsls 


approaching  said  crosshig,  and  that  the  oos- 
dnct<x'  and  motorman  of  the  car  were  at 
such  a  point  on  said  avenne  that  tfacty  eonld 
see  the  crowd  eroaidng  the  tca<&  at  least 
200  feet  from  said  crossing.  This  Is  suffi- 
cient to  show  that  tiie  magioyH  of  the  de- 
fendant could  have  seen,  and  tlkoefore  it 
was  their  duty  to  see,  plaintiff  and  the 
crowd  of  people  In  a  sttoatimi  ol  danger,  hy 
approaching  and  going  acniss  the  traik  In 
front  of  the  car  at  a  r^nlar  street  cmsstac 
BBd  It  th»  became  tlie  duty  of  the  onph^ 
to  use  every  effbrt  eontistent  with  the  safe^ 
of  passengera  to  avoid  Injuring  plaintiff  or 
the  crowd  of  peivle.  Ooncedhig  tliat  ttw 
ear  could  have  anvoached  Uie.  crosstng  un- 
der tiie  sasnmpClon  that  plslotlff  and  the 
crowd  would  leave  the  track,  still  tiia  pres- 
ence of  human  beings  thereon,  and  the  ap- 
parent iritnation  of  danger  to  flmn,  imposed 
upon  the  agents  of  the  company  the  duty  to 
so  apiroa(di  the  crowd  as  to  rv<M  injury.  If 
possible,— even  to  the  stoj^lng  of  tlie  car  tf 
necessary.  The  company '  has  no  r^t  ot 
conise,  to  run  into  a  crowd  oC  veatfie,  thou^ 
they  disregard  their  duty  and  do  not  leave 
the  track. 

It  is  alleged  that  at  the  time  pUlntlff  was 
struck  by  the  ear  slie  was  crosdng  the  track 
at  a  r^^ilar  street  crossing  with  all  due  rare 
and  diligence,  and  this  is  Inconsistent  with 
the  view  that  the  agents  ot  defendant  were 
at  the  time  exwddng  a  like  care  and  dill- 
genee  In  running  the  car  i^alnst  her.  The 
distance  at  irtdch  plaintiff  and  the  trowi 
could  have  been  sera  on  the  track  ^chides 
the  Idea  that  the  onployes  could  not  have 
avoided  a  colUslon  Iqr  the  e^rarclse  of  ordi- 
nary and  reasonable  care  and  diligence,  and 
they  were  under  anch  duty  hi  view  of  the 
alleged  condlti(ms  snd  attending  drcum- 
stancea.  The  declaration  dearly  sliowa  that 
defendant  Injured  i^lntlff  by  the  act 
running  a  car  gainst  her  on  a  regular  street 
crossing  where  she  was  passing  with  all  due 
care  and  dll^iuice,  and  It  also  shows,  we 
thhik,  fault  on  part  vft  defendant  under  tiie 
circumstances  stated.  In  running  the  ear 
against  her. 

It  la  alleged  that  In  consequence  ct  the 
default  and  neglect  of  the  onployes  of  de- 
fendant In  not  s^^tplng  the  car.  It  ran 
against  and  struck  plaintiff.  Under  our  sys- 
tem of  pleading,  special  demurrers  are  abol- 
ished, and  mere  indeflnitenees  can  only  Ik 
reached  by  motion.  We  are  Inclined  to  bold 
that  in  substance  the  declaratltm  alleges 
enough  to  show  liability  oa  part  of  defend- 
ant and  that  the  demurrer  was  rightfully 
overruled  on  the  objection  urged. 

The  grounds  of  the  motion  to  strike  oat 
the  second,  third,  and  fourth  pleas  are  not 
stated  In  tbe  abstract  nor  to  th^e  anyttilog 
shown  In  the  order  of  tbe  court  striking  out 
tbe  pleas  to  Indicate  the  basis  of  the  ruling. 
It  is  admitted  in  the  brief  ot  counsel  tliat 
the  ruling  of  the  court  may  be  regarded  u 
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barmless  so  far  bb  defendant  Is  concerned, 
as  Its  entire  defense  was  permitted  nndeo* 
the  plea  upon  wblch  issue  was  Joined  and 
the  trial  was  bad.  We  are  of  opinion  that 
tbe  pleas,  so  far  as  they  attempt  to  set  np 
a  defense  to  tbe  action,  amounted  to  the 
general  issue*  and  were  iH^perly  stricken 
ont  w  motion.  Uttle  t.  Bradley  (decided 
at  tills  term)  81  Booth.  &42.  The  fourth  plea 
la  an  argumentative  denial  of  llablU^  on  the 
part  of  defendant,  and  seeks  to  set  op  the 
«ame  defense  as  the  others. 

Tbe  eoort  gave  seraal  charges  at  the  re- 
quest of  counsel  for  plaintiff,  and  some  of 
them  were  excepted  to  In  a  motlcm  for  a 
new  trial  and  hare  been  assigned  as  error, 
t>ot  counsel  bas  expressly  abandoned  these 
asstgnmenti  In  the  argument  here. 

The  conzt  refused  to  give  eight  of  tbe  mi- 
menms  requests  to  (Aarge  made  by  counsd 
for  the  defendant,  and  tbe  refusals  are  prop- 
erly assigned  for  error.  Tbe  asrignment  on 
tbe  refusal  to  give  the  first  refused  request 
Is  abandoned  In  the  argument,  and  tbe  sec- 
ond oi  the  rejected  requests  was  properly  re- 
fosed  because  It  Is  erroneoosi  It  Is  as  fol- 
lows: "Tbe  plaintiff  cannot  recorer  unless 
the  motfwman  of  the  car,  after  becomli^E 
aware  ot  tbe  danger  of  plaintiff,  by  tbe  ex- 
ercise of  reasonable  care  and  prudence  oouid 
have  xrerented  the  accident"  This  Instmo- 
tion  seeks  to  limit  the  duty  of  defendant's 
envloyA  to  avoid  tbe  injury  to  the  time 
when  he  became  aware  of  plaintiff's  danger, 
without  reference  to  whether  he  had  ot»- 
served  all  ordinary  and  reasonable  care  be- 
fore that  time  to  discover  tbe  dangerous 
aitnatlon  of  plaintiff.  It  Is  not  error  to  re- 
fuse a  request  that  ignores  tbe  duty  of  the 
company's  servant  In  that  respect 

We  have  examined  tbe  other  six  requests  re- 
fused, end  find  no  error  in  their  refusal  on  the 
abstracts  submitted.  Borne  of  them  contain 
statements  of  law  that  are  not  correct,  and 
portions  of  some  are  fully  covered  by  the 
charges  glvm  to  tbe  Jury.  Tbe  facts  hypotbe- 
stxed  as  a  basis  for  these  charges  are  very 
meager,  and  amount  to  no  more  as  a  state- 
ment of  facts  than  that  when  the  street  car 
was  approaching  tbe  crossing  the  plaintiff 
was  also  going  towards  the  track.  Upon  this 
showing  it  does  not  appear  that  the  court 
«rred  in  decUning  to  give  the  requests,  inde- 
pendent of  other  objections  that  might  be 
urged  against  them. 

The  only  other  assignment  of  error  to  be 
ixuuildered  is  that  the  court  erred  in  overrul- 
Ing  the  motion  for  a  new  trial  on  the  ground 
that  the  verdict  was  not  supported  by  the  evi- 
dence. Tbe  statement  gives  that  part  of  the 
testimony  bearing  on  the  liability  of  the  com- 
pany for  the  injury,  and,  after  a  careful  ex- 
amlnatkd  of  It  we  are  Inclined  to  hold  Uiat 
the  court  did  not  err  in  overruling  the  motion. 
Tbat  the  plafntifl  was  guilty  of  contributory 
A^^lffcncs  is  shown  by  the  evidence,  but  this 
alone  doss  not  debar  Iw     a  reooray,  under 


tbe  statute,  If  the  employte  of  ttie  company 
ware  also  at  fault  In  proximately  causing  the 
Injury.  There  was  a  presumption,  under  tbe 
statute,  against  the  exercise  of  ordinary  and 
reasonable  care  on  the  part  of  the  oomimny. 
In  consequence  of  the  damage,  that  had  to  he 
overcome.  The  testimony  of  some  of  the 
witnesses  introduced  by  the  defendant  (no- 
tably, tbat  of  the  motorman,  Paramore,  and 
the  transfer  ogen^  Williams)  exonerated  the 
company  from  any  blame,  but  there  was  oth- 
er testimony  tending  to  show  a  failure  to  ex- 
ercise ordinary  and  reasonable  care  on  the 
part  of  the  employ^  under  tbe  circumstan- 
ces. Tbat  the  employte  saw,  or  could  have 
seen  by  tbe  exercise  of  ordinary  care,  for  a 
distance  of  200  feet  In  front  of  tbe  car.  a 
crowd  of  people  coming  out  of  the  church, 
and  crossing  the  car  track  at  a  regular  street 
crossing,  is  sufflcieotly  shown  by  tbe  evidence. 
There  Is  also  evidence  tending  to  show  that 
when  tbe  car  was  40  or  SO  feet  away  from 
the  crossing,  the  plaintiff,  who  came  out  of 
the  church  and  was  in  tbe  crowd,  could  have 
been  seen  approaching  tbe  track  without  ob- 
serving tbe  car,  with  an  umbrella  between 
her  and  the  car.  One  of  tbe  witnesses  for 
tbe  defendant  who  was  standing  Iqr  the  mo- 
torman,  says  that  while  the  bell  k^t  ringing 
and  people  hallooed  to  plaintiff  to  atop,  she 
paid  no  attention  to  it  but  kept  right  on,  with 
her  umbrella  ovw  her  head,  between  her  and 
the  car,  and  that  she  was  looking  at  a  book, 
with  tbe  umbrella  over  her  face.  This  wt^ 
ness  does  say  that  plaintiff  walked  onto  tbe 
track  a  short  distance  (10  ot  16  feet)  in  front 
(tf  tbe  car,  but  there  is  other  evidence  tending 
to  show  that  when  plalntUC  reached  the  track, 
with  her  umbrella  ov^  her,  the  car  was  40 
or  50  feet  away.  Sbe  says  herself  that  when 
she  got  to  the  track,  and  then  first  saw  tbe 
car,  it  was  40  or  60  feet  away.  Julia  Norria 
says  that  when  she  first  saw  plaintiff  sbe  was 
about  S  or  6  feet  of  tbe  car  track,  and  tbe  car 
was  about  the  middle  of  the  street  The  ex- 
act width  of  the  street  Is  not  given,  though  It 
Is  clearly  Infmible  from  other  testimony  that 
the  middle  of  tbe  street  was  40  or  SO  feet 
from  the  orossing.  The  motorman  admits 
that  the  car  might  have  been  stopped  ta  20 
feet  but  he  says  the  ear  was  only  10  or  12 
feet  from  plaintiff,  and  not  in  tbe  middle  of 
the  street  when  she  stepped  out  on  the  track. 
There  is  a  conflict  In  the  evidence  on  this 
point  There  is  evidence  to  show  that  plain* 
tiff  had  an  umbrella  over  her  head,  and  was 
warned  of  tbe  approach  of  the  car,  of  which 
she  seemed  to  be  oblivious  at  the  time.  This 
condition  was  observed  by  persons  on  the 
car,  and  It  may  be  assumed  tbat  the  motor- 
man  was  aware  of  it  It  was  his  duty  to  see 
it  if  he  did  not  It  Is  clearly  shown  that  he 
saw  the  crowd  come  out  of  tbe  church,  and  it 
appears  tbat  there  was  crossing  of  the  track 
up  to  the  approach  of  the  car.  One  witness 
says  be  did  not  get  over  any  too  quick.  In 
visw  of  the  crowd  In  proximity  to  and  on  tbe 
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track,  the  motorman  should  have  had  the  car 
under  such  control  as  to  aTold  the  injury  If  It 
could  have  been  done  by  the  exercise  of  ordi- 
nary care.  If  the  plaintiff  was  discovered,  or 
could  have  been  discovered  by  reasonable  care, 
in  a  perilous  situation,  the  employes  should 
have  avoided  Injuring  her,  if  they  could  have 
done  BO.  On  this  point  we  think  there  Is  room 
for  difference  of  opinion  among  fair-minded 
men,  and  It  was  proper  for  the  consideration 
of  the  Jory.  As  said  by  Judge  Cooley  in  Rail- 
road Go.  V.  Van  Steinburg,  17  Mich.  99: 
"When  the  question  arises  upon  a  state  of 
facts  on  which  reasonable  men  may  fairly 
arrive  at  different  conclusions,  the  fact  of 
negligence  cannot  be  determined  until  one  or 
the  other  of  ttiose  conclusions  has  been  draws 
by  the  Jury.  The  Inferences  to  be  drawn  from 
the  evidence  must  either  be  certain  and  In- 
controvertible, or  they  cannot  be  decided  upon 
by  the  court.  Negligence  cannot  be  conclu- 
sively established  by  a  state  of  facts  upon 
which  fair-minded  men  may  well  differ." 
The  same  view  Is  announced  in  Boss  v.  Rail- 
road Co.,  15  R.  I.  149,  1  Atl.  9,  as  well  as  In 
other  cases.  See,  also,  Cooke  v.  Traction  Co., 
80  Md.  561.  31  Atl.  327,  where  It  was  held 
that,  where  the  nature  of  the  act  relied  on  to 
show  negligence  coutrlbuting  to  the  Injury 
can  only  be  determined  by  considering  all 
the  circumstances  surrounding  the  transaction, 
It  should  be  passed  upon  by  the  jury,  and  it 
Is  not  for  the  court  to  determine  its  quality 
as  matter  of  law. 

Without  further  special  comment  on  the 
evidence,  we  think  it  Is  of  such  a  character 
as  to  render  It  beyond  our  province,  after  be- 
ing approved  by  the  trial  judge,  to  declare  It 
insufficient  to  sustain  the  verdict  The  judg- 
ment moat  therefore  be  affirmed,  and  It  Is  so 
ordered. 

TATLOR,  O.  J.  (dissenting).  I  cannot 
agree  to  the  conclusion  reached  by  the  ma- 
jority of  tlie  court  upon  the  sufficiency  of  the 
evidence  to  support  the  verdict  found  In  this 
case.  My  view  is  that,  In  order  to  hold  the 
street  car  company  liable  for  the  injuries 
sustained  by  the  plaintiff  below,  It  was  neces- 
sary that  the  railway  company  should  have 
been  guilty  of  some  negligence  that  was  the 
proximate  cause  of  the  injury.  The  proofs, 
tn  my  judgment,  without  any  conflict  therein, 
show  that  the  agents  of  the  railway  company 
on  the  occasion  of  the  injury  used  every  rea- 
sonable care  and  diligence  with  which  they 
were  charged  in  law,  and  were  not  guilty  of 
any  negligence  that  would  affix  liability  upon 
It  for  the  accident,  and  that  It  was  brought 
alwut  wholly  by  the  unaccountable  negligence 
of  the  plaintiff  below,  who,  from  the  proofs, 
seemed  to  have  acted  In  total  obliviousness  of 
the  plainest  dictates  of  self-preservation.  To 
hold  the  railway  company  liable,  under  the 
facts  proved  In  this  case,  Is.  In  my  judgment, 
in  effect  constituting  such  companies  uncon- 
ditional Insurers  of  the  public  against  Injury 
by  the  Instrumentality  of  tbett  appllancei. 


MTTLH  BROS.   FERTILIZER  ft  PHOS- 
PHATK  CO.  V.  WILliOTT. 

(Supreme  Oonrt  of  Plwida.  Feb.  4, 1802.) 

ASSUUPSIT— HONEY  PAID-PLBADINQ-PLBA 
IN  ABATBUBNT. 

1.  No  recovery  can  be  had  against  one  part? 
for  money  expended  at  the  request  of  another, 
in  no  way  aathorized  or  empowered  to  bind  the 
party  sued. 

2.  There  is  no  error  In  refusing  to  permit  the 
withdrawal  of  a  plea  to  the  merits,  for  the  pur- 
pose of  interpoBing  a  plea  Insisthig  upon  the 
statutory  privilege  of  being  sued  in  some  county 
other  than  that  In  which  suit  la  pendhw. 

(Syllabus  by  the  Gonrt) 

Error  to  clrcnit  oonrt*  Polk  oonntr;  Eppea 
Tucker,  Referee. 

Action  by  James  W.  WUmott  against  Little 
Bros.  Fertilizer  &  Phosphate  Company.  Judg- 
ment for  idaintfiOE;  and  defendant  brings  cnor. 
Reversed. 

H.  H.  Bn^man,  for  plalntlfl  in  mar, 

PER  CURIAM.  This  cause,  having  been 
reached  tn  Ite  regular  order  for  final  adjudica- 
tion, was  referred  by  the  court  to  Its  com- 
missioners for  examination,  who  have  reported 
that  the  judgment  should  be  reversed. 

After  due  consideration  of  the  case  upon 
the  abstracts  of  the  record,  submitted  without 
exception,  the  court  finds  that  the  snit  was 
instituted  against  the  plalntUF  In  error  by  de- 
fendant In  error,  and  the  Issue  tried  before  a 
referee  was  upon  an  account  for  money  paid 
and  expended  by  the  plaintiff  for  the  defend- 
ant company  at  its  request. 

The  question  In  the  case  is  whether  the 
plaintiff  in  error,  defendant  In  the  court  be- 
low, was  liable  to  the  plaintiff  for  money 
paid  by  him  for  an  option  on  the  proposed 
purchase  of  phosphate  land.  It  appears  from 
a  writing  purporting  to  be  the  option  that  It 
was  made  by  and  between  J.  H.  Tatmn  and 
Little  Bros.,  and  It  also  appears,  witbont  con- 
tradiction, that  Little  Bros,  was  a  partnership 
firm,  composed  of  Lockhart  Little  and  J.  A. 
Little,  engaged  In  buying  and  selling  phos- 
phate land*  distinct  from  the  defendant  corpo- 
ration. 

We  will  not  set  out  the  testimony,  bnt  have 
carefully  examined  it,  and.  In  our  judgment, 
it  does  not  warrant  a  finding  that  the  plain- 
tiff below  paid  money  on  the  option  by  the  au- 
thority, or  at  the  request,  of  the  defendant 
corporation.  Its  tendency  is  to  show  that 
plaintiff  paid  the  money  at  the  request  of  Lit- 
tle Bros.,  or  the  Individual  members  compos* 
Ing  that  firm,  but  fails  to  show  llabOtty  on 
part  of  the  defendant*  corporation. 

There  was  no  error  In  the  refusal  of  the  ref- 
eree to  allow  the  defendant  below  to  withdraw 
the  plea  of  the  general  Issue,  and  to  Interpose 
a  plea  of  privilege  to  be  sued  In  another  coun- 
ty than  that  in  which  the  suit  was  instituted. 
We  call  attention,  however,  to  one  of  the  ad- 
ditional pleas  filed  by  defendant  It  appears 
that  defendant,  by  leave  of  tbe  refoee,  filed 
a  plea  of  flie  statute  of  limitations,  and  no 
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Issue  'was  foSnaA  upon  tt  As  the  Judgment 
must  be  reversed  on  another  ground,  we  do 
not  determine  whether  the  failure  to  Join  Issue 
<m  tbe  plea  would  be  reversible  enor,  under 
tbe  drcnmstances  of  the  cue.  Li  the  event 
of  another  trial,  the  parties  can  take  some  ac- 
tion In  reference  to  framing  an  Issue  upon  the 
plea. 

The  Judgment  Is  reversed,  and  a  new  trial 
awarded. 


SIMONTON  T.  STATE  ex  itel.  TUBMAN. 

(Supreme  Conrt  of  Florida.    Sept  18,  1901.) 

WBIT    OF  BRRORp-SUPBRBBDBAS-QUO  WAR- 
RANTO—BOND. 

1.  Under  the  provisions  of  section  1272,  Rev. 
St.,  a  final  ^nd^ent  In  qno  warranto  proceed- 
ing adjudicating  the  tiUe  to  an  office  as  be- 
twem  relator  and  the  respondent  In  favor  of 
the  relator,  can  be  snperseded,  and  in  sach  a 
case  a  snpersedeas  bond  Ib  properly  condition- 
ed that  binds  the  obligors  therein  "to  pay  all 
damages  and  costs  that  the  relator  maj  sustain 
in  the  event  soeh  judgment  be  affirmed." 

2.  A  snpersedeas  in  quo  warranto  proceed- 
ings operates  to  suspend  farther  action  nnder 
or  relative  to  the  Judgment  therein.  It  will  re- 
late to  the  statns  of  the  parties  as  existing  at 
the  time  it  becomes  operative,  «ven  to  the  ex- 
tent of  preventing  contempt  proceedings  to 
pnniah  a  party  for  not  surrendering  an  office* 
on  a  judgment  of  ouster,  held  at  the  time  the 
snpersedeas  becomes  operative. 

(SyUabos  bj  the  Conrt.) 

Error  to  circuit  court,  HlUaborough  county; 
John  W.  Mahme,  Judge. 

Quo  warranto  by  the  state,  on  the  relation 
of  Solon  B.  Turman,  against  Frank .  M. 
Slmonton.  Judgment  for  relator,  and  de- 
fendant brings  error.  Motion  to  vacate  su- 
persedeas denied. 

See  81  South.  821. 

Barron  PhlUips,  Geo.  O.  Clongh,  and  A. 
W.  Cockrell  &  Son,  for  plaintiff  In  error. 
Hugh  C.  Macfarlane  and  John  P.  Wall,  for 
defendant  In  error. 

FEB  CURIAM.  On  the  application  of 
Solon  B.  Tnrman  he  was  authorised  by  the 
attorney  general  to  Institute  proceedings  by 
Information  In  the  nature  of  quo  warranto 
In  the  name  of  the  attorney  general  of  the 
state  of  Florida  against  Fruik  M.  Slmonton 
to  test  his  right  and  title  to  the  office  of  so- 
licitor of  the  criminal  conrt  of  record  for 
Hillsborough  county,  upon  condition  that  the 
state  Bbonld  not  Incur  any  cost  in  the  pro- 
ceedings. Thereupon  leave  to  file  the  In- 
formation in  the  nature  of  quo  warranto  was 
applied  for,  and  the  judge  of  the  Sixth  Judi- 
cial circuit,  In  which  the  application  was 
made,  duly  entered  of  record  his  disqualifica- 
tion to  act  In  the  matter. 

The  judge  of  the  Fifth  Judicial  circuit,  to 
wbom  the  application  was  presented,  entered 
a  role  against  the  plaintlfF  In  error  to  show 
cause  why  the  Information  should  not  be 
filed,  and  proceedings  thereafter  bad  in  the 
caoae  resulted  In  a  Judgment  of  ouster,  ren- 


dered 00  the  22a  day  of  August,  1001,  against 
blm,  by  the  Judge  of  the  Second  drcoft  on 
demurrer  to  pleas  filed  to  the  information. 

The  informatlffli  allies  the  use,  ezerdae, 
and  usurpation  of  the  office  of  solicitor  of  the 
criminal  court  of  record  for  HUlsborongh 
county  by  respondent,  Frank  M.  Slmonton, 
and  that  the  relator,  Solon  B.  Turman,  had 
been  duly  appointed  to  said  office,  and,  after 
qualifying  and  being  commissioned  by  the 
governor,  had  exercised  the  duties  of  the 
office  from  the  8th  day  of  June.  1899.  to  the 
27th  day  of  AprO,  1901,  and  that  he  Is  enti- 
tled to  said  office,  and  to  perform  the  func- 
tions thereof,  for  four  years  tnm  the  date  of 
hie  commission,  wbidi  was  on  the  8th  day 
of  June,  1899. 

The  Judgment  rendered  on  the  demurrer  ad- 
Judges  that  relator,  Solon  B.  Turman,  was  en- 
titled to  use.  hold,  and  exercise  the  office  of 
solicitor  of  the  criminal  couH  of  record  for 
HUlsborough  county  for  four  years  from  the 
8th  day  of  June,  1890,  and  that  respondoit, 
Frank  M.  Slmonton,  was  guilty  of  usurping, 
holding,  exercising,  and  receiving  the  emolu- 
ments of  the  same.  It  Is  further  adjudged 
that  respondent  was  thereby  excluded  from 
said  office,  and  that  he  forthvrlth  yield  and 
deliver  it  up  to  relator,  Solon  B.  Turman. 
Immediately  after  this  Judgment,  and  bear- 
ing the  same  date  with  it,  the  following  en- 
try of  record  appears  over  the  signature  of 
the  Judge,  viz.:  "The  foregoii^  order  Is  now 
made  to  be  entered  and  become  efltectual  at 
the  same  time  with  the  filing  of  the  writ  of 
error  by  the  respondent  to  the  supreme  court, 
and  upon  the  giving  and  filing  by  the  re- 
spondent of  a  supersedeas  bond,  with  two 
good  and  sufficient  sureties,  or  a  surety  com- 
pany, under  the  laws  of  this  state,  to  be  ap- 
proved by  the  clerk  of  the  circuit  court  of 
the  Sixth  Judicial  circuit  In  and  for  Hills- 
borough county;  said  bond  to  be  payable  to 
the  relator  In  thesum of  elghtthousand dollars, 
and  conditioned  to  pay  all  oamages  and  costs 
that  the  relator  may  sustain  In  the  event  said 
judgment  be  affirmed;  whereupon  said  writ 
■of  error  shall  operate  as  a  supersedeas,  and 
the  clerk  shall  so  Indorse  said  writ  of  error. 
Said  foregoing  order,  however,  is  thus  sus- 
pended for  ten  days  only  from  this  date." 

The  Judgment  was  filed  in  the  office  of  the 
circuit  derk  for  Hillsborough  county  on  the 
24th  day  of  August,  1901,  and  a  writ  of  er- 
ror bearing  same  date  was  sued  out  to  the 
judgment,  returnable  to  the  January  term, 
A.  D.  1902,  of  this  court.  On  the  same  day 
a  bond  In  compliance  with  the  order  of  the 
court  was  ffied,  and  approved  by  the  clerk. 

A  transcript  of  the  record  In  the  cause  has 
been  filed  In  this  court,  and  a  motion  made  to 
vacate  the  supersedeas  on  -substantially  the 
following  grounds:  (1)  There  was  no  final 
Judgment  rendered  and  entered  In  the  cause 
from  which  the  writ  of  error  Issued  will  He. 

(2)  In  the  Judgment  rendered,  it  being  elm- 
ply  one  of  ouster,  there  Is  nothing  upon  which 
a  supersedeaa  can  (H>erat& 
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(S)  Tbe  bond  given  under  the  special  order 
of  tiie  court  1b  not  made  payable  to  tbe  ad- 
verae  party,  aa  contemplated  by  tbe  statute 
in  soch  caaes,-  and  tbe  conffltl<Hia  of  aald 
bMid  are  not  snffldent  to  protect  tbe  etate 
of  Florida  or  tbe  relator. 

It  la  not  contended  that  the  circuit  Judge 
bad  no  power  to  eondltl<HiaUy  suspend  tbe 
operation  of  tbe  Judgment  rendoed  by  him 
for  Ut  dayit  and  we  bave  no  donbt  as  to  the 
final  cbaracter  ttf  It  It  was  rendered  upon 
mstalnlng  a  demurrer  of  relator  to  j^olb  of 
ra^ondeiit,  and  finally  disposed  of  tbe  Issues 
and  contentlona  of  tbe  partlea  Nothing  fur- 
ther was  to  be  done  by  tbe  Judge  to  Judicially 
declare  respondent  not  oitltled  to  the  oSUae 
and  to  adjudge  relator  rightfully  entitled  to  It 

Tha  principal  contoitlm  In  tbe  case  la  tbut 
tbere  la  nothing  tttat  can  be  snpraseded  In 
a  Jo^ment  rendored  In  a  quo  warranto  pro- 
ceeding  dmply  ousting  one  person  from  an 
office  and  adjudging  another  entitled  there- 
to. By  statnte  It  la  provided  tbat  "all  pro- 
ceedings to  procure  review  by  an  appellate 
«onrt  of  file  prooeedlnga  of  a  lovrw  comrt  In 
•caaea  at  law  ahaU  be  by  writ  of  error, 
-cept  In  ouna  where  certiorari  or  prohibition 
■ataall  lie,  at  where  It  aball  be  othwwtse  ex- 
preasly  inwvlded,"  Section  1262,  Bev.  8t 
Writs  of  error  lie  tmly  from  final  Jadgment^ 
except  as  specified  In  section  1267.  Sectkn 
1288.  Id.  "All  writs  of  error  shaU  be  tested 
In  the  name  of  tha  cblef'Jnatlce  ctf  the  aa- 
preme  court,  and  shall  Issue  oo  demand  ai 
matter  of  right,"  etc.  Bectlon  1270,  Id.  By 
eectlon  1266  It  la  provided  that  all  orden 
and  Judgments  of  oonrts  of  tbla  state  made 
and  paaaed  In  any  cause  tho-efn,  wherein 
said  courta  shall  sostaln  or  shall  refuse  to 
anstain  any  demiiirer,  shall  and  may  be  aa- 
algned  for  matter  and  cause  of  error  upon 
any  writ  of  error  from  the  final  Judgment 
In  said  cause  taken  to  the  appelate  court, 
and  the  said  court  shall  bear  and  determine 
the  matter  ao  assigned  for  oror  In  tiie  aame 
manner  and  under  the  like  ndes  and  rec^- 
itona  aa  In  other  cases. 

Quo  warranto  {sooeedings  are  at  law,  and 
there  can  b»  no  doubt  that  a  writ  of  error 
-can,  under  our  statntes,  be  aned  ont  to  a 
final  Judgment  rendered  tberdn.  Ilila  is 
not  questiraied  by  movant  Iii  reference  to 
eupersedeaaes  the  following  section  Is  found 
In  our  atatctory  revision,  via.:  "1272.  When 
to  Operate  aa  a  Supersedeas.— (1)  Aa  of 
course.  Every  writ  of  oror  shall  operate 
as  a  supersedeas  If  sued  ont  during  tbe  ses- 
elon  of  court  at  which  the  Judgment  was 
rend^ed,  or  within  thirty  days  tiiereafter, 
te,  within  aald  time,  tbe  plaintiff  In  error,  If 
be  be  tbe  plaintiff  In  the  court  below,  shall 
have  paid  ail  coats  which  may  have  accrued 
In  and  abont  said  suit  up  to  tbe  time  when 
tbe  writ  shall  be  leaned,  and  idiall  bave  filed 
a  bond  payable  to  the  defendant,  with  two 
good  and  sufficient  obligors  to  be  approved 
by  the  Judge  or  clerk  of  tbe  court  below,  in 
a  anm  anffldent  to  oover  all  costs  which  may 


accrue  In  tbe  inosecatlon  of  tbe  vrrK.  con- 
ditioned to  pay  tbe  said  costs  If  the  Judg- 
ment of  the  court  below  shall  be  affirmed; 
or  if  he  be  a  party  la  the  court  bdow  agalaat 
whom  a  Judgmoit  baa  been  given,  ahali  have 
filed  a  bond  payable  to  tbe  adverse  party 
with  like  obligors  and  apivoved  in  like  man- 
ner as  the  bond  hereinbefore  required  of  the 
plaintiff,  and  If  tbe  Judgmort  be  a  mtmer 
Judgment  In  a  anm  anffident  to  cover  the 
amount  for  which  the  Judgment  waa  glvm 
together  with  coata,  conditioned  to  pay  the 
amount  of  the  Judgment  with  Interest  and 
coata,  if  the  aame  ahall  be  affirmed  by  the 
appeUate  court,  but  if  the  Judgment  la  la 
whole  or  in  put  other  than  a  mon^  judg- 
ment tbe  amount  and  condition  of  the  bond 
eball  be  detomlned.  by  Ibe  court  bdow.  (Z) 
Upon  qjteclal  order.  No  writ  of  error  exc^ 
aa  above  shall  (vente  as  a  supersedeas  na- 
lesa  by  tbe  apedal  order  of  tbe  andlate 
court  or  some  Judge  thereof,  made  upon  ta- 
apectlng  a  copy  of  the  recoril,  and  i^on  tbe 
I^lntiff  in  vam  paying  ttie  costs  and  flUng 
the  bond  required  In  tbe  (receding  para- 
graph. When  such  order  la  made  and  secu- 
rity given  as  afcwesald.  flu  clerk,  or  ttn 
Judge  If  then  be  no  dark,  shall  endorse  on 
aucta  writ  of  oror  tbat  it  shall  be  a  soper- 
aedeas;  and  the  said  writ  and  endnsement 
shall  be  obeyed  as  auch,  SDspendlng  all  soch 
farther  proceedings  In  relation  to  said  Judg- 
ment, in  and  by  the  offlcera  of  the  said  court 
briov."  TUB  section  Is  sufficient^  broad 
and  compi'^enslve  to  embrace  writs  of  «ror 
to  final  Judgments  In  quo  warranto  proceed- 
ings, and  we  find  nothing  In  any  provision 
of  our  statutea  to  ezranpt  sndi  caaes  tram 
Its  operation.  Section  1788,  under  tbe  bead 
of  "Quo  Warranto,**  In  refwence  to  the  con- 
cIUBive  character  of  Judgments  roidwed  be- 
tween parties  before  the  court  does  not  to 
our  Judgment  have  such  ^ect  and  no  othw 
section  has  any  tendoicy  to  accomplish  such 
result  It  Is  tbe  rule  in  this  court  that  a 
Bup»sedeas  to  a  Judgmmt  at  law  doea  not 
annul  or  undo  It,  but  only  anspends  further 
proceedings  in  relation  thereto;  and  such 
la  dedared  to  be  Ita  effect  to  the  second 
division  of  section  1272  under  wders  of 
supersedeas  granted  a  Jiutlce  of  the  so- 
preme  court  In  cases  where  the  Judgment 
la  In  vrtKfle  or  to  part  other  than  a  mooey 
Judgment  the  amount  and  condition  of  Uie 
supersedeas  bond  shall  be  determtoed  by  tbe 
lower  court  This  provision  allows  soffident 
latitude  to  adjust  tbe  conditions  of  super- 
aedeas  bonds  to  quo  vrarraato  judgmenta, 
and  it  cannot  be  said  that  Ibe  damages  re- 
sulting to  a  succeasful  claimant  to  an  office 
are  such  as  not  to  come  witbta  the  terms  of 
such  conditions.  The  snperaedeu  In  quo 
warranto  proceedings  can  operate  to  soapend 
further  action  under  or  rdative  to  tbe  Judg- 
ment and  tbere  Is  nothbig  to  our  stotntes 
to  Indicate  tbat  It  abouKI  not  bave  sodi 
effect.  It  win  relate  to  the  status  of  tbe 
parties  as  existing  at  tbe  time  the  vrrit  be- 
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■comee  operattre,  and  each  haa  been  declared 
to  be  ItB  effect  the  su^eme  conrt  at  tbe 
United  Stately  ercB  to  tlie  extent  of  prerent- 
iag  contonpt  proceedings  to  punlah  a  part7 
for  not  snrrenderlng  an  ofSce,  on  a  Judg- 
ment of  onster,  tadd  at  the  time  the  roper- 
aedeas  becomoB  openar^  WllHm  t.  North 
Carolina,  169  U.  B.  686. 18  Sop;  Ot  B«pb  485, 
42  h.  Bd.  86B,  and  cases  tberehi  cited.  Borne 
courts  ludd  to  a  different  Ttew,  bat  under  our 
statutes  It  appears  to  us  13iat  the  correct 
view  Is  announced  by  the  federal  scvreme 
<»iirt,  and  we  f<dIow-  It 

The  writ  of  error  in  this  case'  was  soed 
out  within  SO  days  after  the  rendition  of 
the  Judgment,  and  required  no  order  of  the 
Judge  to  make  It  a  aupersedeas  to  the  Judg- 
ment. It  was  other  than  a  money  Jn^- 
ment,  and  the  amount  and  condition  ctf  tlie 
sup^'BedeaB  bond  could  and  should  bare 
been  fixed  by  the  trial  Judge,  l^e  order 
made  In  the  case  Is  a  sufficient  compliance 
with  the  statute  In  this  respect;  and,  conced- 
ing that  an  order  fixing  the  conditions  ot  the 
bond  Is  subject  to  our  review,  we  think  the 
condltlais  prescribed  In  the  present  case 
si^clently  protect  the  only  party  who  has 
been  adjudged  to  have  any  pecuniary  inter- 
est In  maintaining  the  Judgment  rendered. 
The  state  alleged  In  her  lufOTmatlon  that 
Solon  B.  Turman  was  oitltled  to  the  c^ce 
and  the  emoluments  thereof,  and  the  court 
flo  dectded.  The  Judge  thought  the  condi- 
tions prescribed  were  sufflclrait  to  suspend 
farther  proceeding  under  the  Jodgmrat,  and 
we  see  no  ground  for  disturbing  his  crder  In 
thia  respect. 

The  motion  to  vacate  the  supersedeas  must 
therefore  be  doiled,  and  It  Is  so  ordered. 


TUBMAN  V.  WHALBT. 

<Sai»ane  Court  of  Florida.    Dec.  21,  1001.) 

APPaz^TB  FRACnCB-CORRBCTBID  ABSTRACT 
— WHSN  RBQUIRBD. 

1.  Appellate  courts  will  sometimeB,  sua  motu, 
order  certiorari  or  other  proper  proceeding  for 
the  correction  of  records,  for  the  purpoee  of  in- 
forming  Its  conscience,  In  order,  to  affirm  a 
Judgment;  though  never  to  reverse  one  or  mabe 
error. 

2.  Where  an  abstract  of  the  record,  not  ex- 
cepted to,  la  so  prepared  as  to  malie  it  appear 
that  there  was  no  evidence  to  support  the  ver- 
^ct  found,  but  couDBel  for  the  plaintiff  in  error 
admit  la  tiieir  briefs  that  there  was  some  testi- 
mony at  the  trial  tendii^  to  sustain  such  ver- 
dict, thereby  admitting,  in  effect,  that  such  ab- 
stracts of  record  prepared  and  filed  by  him  fail 
to  Btftte  the  case  fairly,  folly,  and  correctly, 
and  that  by  such  failure  error  is  wrongfully 
made  to  appear  where  otherwise  none  might 
exist,  the  appellate  court,  where  It  Is  evident 
that  snch  omissions  In  the  abstracts  were  not 
intentional,  will  exercise  its  discretion  where 
the  demands  of  Justice  require  it,  and  will  call, 
Boa  motu,  for  either  true  and  correct  abstracts 
of  the  record,  or,  in  their  stead,  for  additional 
copies,  under  the  rules,  of  the  transcript  of  the 
record.  But  in  such  a  case,  if  there  is  any  evi- 
dence tending  to  show  that  audi  omissions  In 


the  abstracts  were  Jutentiottally  mads^  Oe  eauae 
would  be  dismissed. 

3.  Corrected  abstracta,  or  in  their  stead,  cop- 
ies of  the  transcript  of  record,  required  to  be 
filed  within  20  days,  cause  to  be  disndssed  on 
failure  to  comply. 

Hahry,  dlmnting, 
(Syllabus  by  the  Court} 

flbror  to  circuit  court,  Hnteboroaiih  county; 
BarroD  PhOUps,  Judge. 

Action  by  Arthur  D.  Wbaley  against  Solon 
B.  Tnrman.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Corrected  transcript  or- 
dered. 

W.  A.  Carter,  for  phihitlff  in  error.  Gnnby 
A  Gibbons,  for  defendant  In  error. 

TAYLOR.  C.  J.  This  cause  was  submitted 
ujibn  abstracts  of  the  record  filed  here  on  June 
7,  1807.  No  exceptions  were  filed  to  such  ab- 
stracts untn  August  10,  1807,  after  the  lapse 
of  the  time  for  their  filing,  as  prescribed  by 
the  rules.  Upon  taking  the  case  up  for  final 
disposition  In  Its  regular  order  on  the  docket, 
the  court  finds  that  If  the  cause  to  considered 
solely  upon  said  abstracts  of  the  record,  there 
will  necessarily  be  a  reversal  of  the  Ju^ment 
bdow,  upon  the  ground  of  a  vrant  of  evidence 
to  support  the  verdict  upon  which  It  Is  predi- 
cated; but  It  Is  admitted  In  the  briefs  of  coun- 
sel for  the  plaintiff  In  error  that  there  was 
some  testimony  at  the  trial  tending  to  sustahi 
the  verdict  found.  This  admission  In  the 
briefs  of  counsel  Is  tantamount  to  an  admis- 
sion upon  his  part  that  the  abstracts  of  the 
record  filed  by  him  Call  to  state  the  case  fair- 
ly, fully,  and  correctly,  and  that  by  such  fail- 
ure error  is  made  to  appear  where  otherwise 
none  might  exist.  Were  there  any  evidence 
before  us  that  the  omissions  in  the  abstracts 
were  tntentlonally  made,  this  court  would  not 
hesitate  to  dismiss  the  vrrit  of  error;  but  there 
being  no  such  evidence,  we  conclude  that  such 
abstracts  were  prepared  by  counsel  under  a 
misapprehension  of  the  scope  and  purpose  of 
the  rales  governing  the  preparation  of  ab- 
stracts. Appellate  courts  will  sometimes,  sua 
motu,  order  certiorari  or  other  proper  proceed- 
ing for  the  correction  of  records,  for  the  pur- 
pose of  Informing  Its  conscience.  In  ord^  to 
affirm  a  Judgment;  though  never  to  reverse 
one  or  make  error.  Bank  v.  Grunthal,  30  fla. 
888,  22  South.  685. 

To  decide  the  case  upon  an  admittedly  In- 
correct abstract  of  the  record,  whereby  error 
Is  made  to  appear  where  none  may  exist  were 
the  true  record  of  the  case  presented,  seems 
to  us  to  present  a  case  where  the  demands  of 
Justice  require  us  to  exercise  our  discretion  to 
call,  sua  motu,  for  either  true  and  correct  ab- 
stracts of  the  record,  or,  in  their  stead,  for 
two  additional  copies,  under  the  rules,  of  the 
transcript  of  the  record;  and,  upon  falltire  to 
comply  therewith,  to  dismiss  the  case,  under 
the  power  reserved  by  the  al)stract  rule  No. 
20.  26  South.  V.  It  la  therefore  hereby  or- 
dered and  adjudged  that  the  plaintiff  In  error, 
within  20  days  from  the  date  of  the  filing  of 
this  Oder,  file  with  the  clerk  of  this  court 
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either  perfected  and  correct  abBtractfl  of  the 

record,  or,  In  their  stead,  two  copies  of  the 
transcript  of  the  record,  and.  If  he  shall  fall 
80  to  do,  the  cause  shall  stand  dismissed. 

MABRY,  J.  (dissenting).  Rule  20  (26  South. 
t),  for  the  gOTemment  of  the  saprooie  court 
In  reference  to  abstracts,  does  not.  In  my  opin- 
ion, authorize  flie  order  made  in  this  case. 
The  role  Imposes  upon  a  plaintiff  in  error  or 
appellant  the  duty  of  making  such  an  ab- 
stract as  therein  provided,  and  the  case  shall 
be  tried  upon  the  abstract,  without  referoice 
to  the  transcript,  unless  the  defendant  In  error 
or  appdlee  shall  question  its  snfflciency  or 
correctness,  in  some  particular  to  be  specified, 
within  15  days  after  the  return  day  of  the 
cause.  If  no  exceptions  are  filed  to  the  ab- 
stract wltbln  tiie  time  prescribed.  Its  sufficien- 
cy and  correctness  shall  be  deemed  to  have 
been  agreed  upon  by  the  parties.  In  tills  case 
an  abstract  was  fll^,  and  no  exceptions  there- 
to were  made  within  the  time  prescribed,  and, 
therefore,  the  abstract  must  be  deemed  to 
have  been  agreed  upon  by  the  parties.  The 
defendant  In  error  Is  making  no  objection  to 
fhi  abstract  in  the  way  permitted  by  the  rule, 
but  the  court  finds  from  a  statement  in  the 
brief  at  counsel  for  plaintiff  in  error  that  some 
testimony  has  been  omitted  from  the  abstract, 
and  for  this  reason  new  abstracts  or  copies 
of  the  record  are  now  wdeced  to  be  prepared 
within  a  time  spedfled,  upon  which  the  case 
will  be  tried. 

Ri4e  20  (26  South,  t)  expressly  provides 
that  if  the  plaintiff  in  error  or  appellant  fall 
to  comply  with  Its  requirements,  the  cause 
may  be  dismissed,  upon  motion  of  defendant 
in  error  or  appellee,  or  the  court  may  do  so 
of  Its  own  motion.  I  agree  to  the  view  that 
the  court  has  the  power,  under  fbe  rule,  to 
dismiss  a  cause  for  an  intentional  misrepre- 
sentation of  it  fai  Oie  abstract,  but  the  remedy 
clearly  pointed  out  In  the  rale  la  to  dlsmlu 
the  cause.  It  Is  found  that  there  was  no  In- 
tentlimal  misrepresentation  of  the  cause  In  the 
present  abstract,  but  that,  In  analogy  to  the 
rule  sometimes  employed  by  the  courts  of  its 
own  motion.  In  aid  of  the  affirmance  of  a 
judgment,  to  send  to  the  lower  court  for  a 
part  of  the  record  (stated  In  Bank  t.  Gronthal, 
89  Fla.  388,  22  South.  085).  the  court  will  In 
this  case  order  new  abstracts  or  copies  of  the 
record  to  be  made.  I  agree  that  flwre  Is  no 
sufficient  showing  of  an  Intentional  misreive- 
sentatlon  of  the  ca9e  as  shown  by  the  abstract, 
but  I  think  the  Granthal  Oase  affords  no 
ground  whatever  tor  the  order  made.  We  are 
not  sending  down  a  certiorari  to  perfect  a  rets 
ord,  and,  as  stated,  there  Is  no  sufficient  show- 
ing on  Qie  face  of  the  abstract  that  It  Is  de- 
fectlveJn  reference  to  a  statement  of  evidence. 
The  analogy  In  the  Gmnthal  Case,  Instead  of 
affording  an  authority  for  the  order,  would. 
It  seems  to  me,  be  misleading.  One  of  two 
courses  should  be  pursued  by  the  court  In  deal- 
ing with  abstracts  under  rule. 20,— either  to 
dispose  of  the  case  on  the  agreed  abstract,  or 


to  dismiss  tiie  cause  tm  a  faflure  to  comply 
with  the  role.  The  rule  under  which  the  or- 
der H  made  afleonU  no  other  rmeOj. 


HATHOBNB  v.  PANAMA  PABK  Oa 

(Supreme  Court  of  Florida.  Jan.  30,  1002.) 

TRIAL    BT    JURT  —  MECHANICS'    LIBNS  —  BN- 
FORCBHENT— RIGHTS  OF  SUBCON- 
TRACTOR—EN  FORCBMENT. 

1.  The  prorision  of  the  constitution  that  "the 
right  of  trial  by  jury  shall  be  secured  te  all 
and  remain  inviolate  forever,"  guarantiea  socb 
right  on^  In  those  cases  where  at  the  time  of 
the  adoption  of  the  constitution  the  law  gave 
that  right,  and  not  iu  those  cases  where  the 
right,  and  the  remedy  with  it,  are  thereafter 
created  by  statute,  nor  where  the  cause  waa 
already  the  subject  ol  eouity  jurisdiction. 

2.  Section  1744,  Rev.  St.,  providing  for  en- 
forcement of  the  liens  of  mechanics  and  mate- 
rialmen by  bill  in  egaity,  is  not  in  derogation 
of  the  provision  of  the  constltntioa  that  "the 
right  of  trial  by  jury  shall  be  secured  to  all 
and  remaiD  Inviolate  forever." 

8.  The  provision  In  section  1748,  Ber.  St., 
that  the  lien  in  favor  of  a  Bubcootractor  shall 
exist  for  the  amount  dae  by  the  own«  to  the 
contractor  at  the  time  of  the  service  upon  the 
owner  of  notice  of  the  subcontractor's  daim  of 
Hen,  refers  to  tba  amount  due  by  the  owner  at 
account  of  the  Improvements  made  by  the  con- 
tractor for  the  owner.  Other  indebtedness  of 
the  owner  to  the  contractor  at  the  time  of  the 
service  of  such  notice  will  not  mtitle  tiie  sob- 
contractor  to  a  lien  under  this  statute. 

4.  A  bill  filed  by  a  subcontractor  to  enforce 
his  lien,  not  praying  discovery,  but  alleging 
facts  upon  which  such  Hen  Is  claimed,  which 
does  not  make  it  appear  that  at  the  time  of  the 
service  of  the  notice  required  by  section  1743, 
Rev.  St.,  any  amount  was  due  the  contractor 
by  the  owner  on  account  of  the  improvements 
made  by  the  contractor  for  sacb  owner,  ia  de- 
murrable. 

(Syllabus  by  the  Onut.) 

Appeal  from  circuit  court,  Itaval  county; 
Rhydon  M.  Gall,  Judge.  ^ 

Bill  by  Joseph  Hathome  against  the  Pana- 
ma Park  Company.  Decree  for  defendant, 
and  plaintiff  appeals,  .  Affirmed  In  put,  and 
reversed  In  part 

Stephen  B.  Foster,  J.  W,  Archibald,  and 
A.  H.  King,  for  appelant; 

UAXWBLL,  a  The  appellant  Ja«Q»Ii 
Hathmme,  filed  In  the  drcult  court  of  Duval 
county  his  bill  against  the  Panama  Park 
Company,  a  corporation,  and  cfftiUn  parttes 
doing  business  as  the  Jacdnonrllle  Gonstmc- 
tlon  Company,  to  enforce  a  lien  for  labor 
and  materials  upon  certain  real  estate,  the 
property  of  the  Panama  Pa^  Company. 

The  bill  alleged  that  the  Jaekaonrille  Con- 
struction Company  had  contracted  with  the 
Panama  Paift  Company  to  put  cotain  Im- 
provements iqmn  Its  property,  and  that  com- 
plainant had,  under  contract  between  him- 
self and  the  construction  company,  p»forin- 
ed  a  certain  part  of  said  contract  In  the 
year  1806,  for  which  he  claimed  a  lien  upon 
the  proper^  In  queaticm. 

1 1.  See  Jorr,  ToL  U.  cmt.  Dig.  H  K,  n.  sa.  sr: 
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The  bill  wu  demurred  to  by  the  Panama 
Park  Company  as  being  without  equity;  aa 
4eiwiTing  defendant  of  Its  right  of  trial  by 
Jory;  ai  attempting  to  condemn  Ita  property 
not  by  due  coarse  of  law;  aa  being  too 
vague,  in  showing  whether  complainant 
-claimed  to  be  in  privity  with  the  owner;  and 
as  not  clearly  setting  forth  which  of  the 
■statutory  liens  was  claimed. 

The  demurrer  was  sustained,  tbe  decree 
■rendered  by  the  court  further  stating  that, 
as  there  was  no  equity  therein,  the  bill 
should  be  dismissed.  From  this  decree  com- 
plainant appeals. 

It  does  not  distinctly  appear  from  tbe  de- 
cree upon  what  theory  the  court  sustained 
the  demurrer,  but  from  a  motion  made  here 
to  advance  the  cause  because  of  tbe  great 
interest  and  importance  of  having  a  det^ 
■mlnatlon  by  this  court  of  the  correctness  ot 
the  ruling  of  tbe  lower  court  In  holding  sec- 
tion 1744  of  the  Revised  Btatotes  to  be  in 
•derogation  of  section  ft  of  the  declaration  of 
rights  In  the  constitution,  from  the  brief  of 
counsel,  and  from  the  fact  that,  without  giv- 
ing the  complainant  an  opportunity  to 
amend,  the  court  dismissed  his  bill,  we  in- 
fer that  tbe  decree  was  based  upon  tbe 
jETonnd  that  equity  bad  no  Jurisdiction  of  the 
case,  aa  such  Jurisdiction  would  deprive  the 
-defendant  of  hie  right  of  trial  by  Jury.  We 
therefore  dlBCon  flnt  that  ground  at  the 
demurrer. 

Sectlm  S  of  tbe  declaration  of  rights  pro- 
vides that  "tbe  right  of  trial  by  Jury  sbaU 
tw  secured  to  all  and  remain  Inviolate  for- 
■ever."  This,  however,  guaranties  to  the 
■citlieu  a  right  of  trial  by  Jury  only  In  those 
■cases  where  at  the  time  of  the  adoption  of 
the  constitution  the  law  gave  that  right;  and 
not  in  those  cases  where  the  right,  and  the 
vemedy  with  It,  are  thereafter  created  by 
statute,  nor  where  the  cause  was  already  the 
subject  of  equity  Jurisdiction.  Lavey  v. 
Dolg,  25  Fla.  611,  6  Bouth.  269;  Hughes  v. 
Hannah,  80  Fla.  865,  22  South.  618;  Buck- 
man  T.  BtatCi  84  Fla.  48,  15  South.  697.  24 
I/.  B.  A.  806;  Wiggins  v.  Williams,  86  Fla. 
687,  18  South.  859,  80  li.  R.  A  764. 

The  statute  under  which  this  lien  Is  claim- 
ed in  section  1744  of  the  Bevised  Btatotes 
expressly  authorizes  its  enforcement  by  bill 
In  equl^  <w  by  proceeding  at  law.  Tliat 
statute  creates  a  new  right,  unknown  to  tbe 
«<nnmon  law,  and  it  was  competent  for  the 
legislature  to  provide  for  tbe  enforcement  of 
tliat  right  either  at  law  or  In  equity.  Wig- 
Sins  V.  WlUlams,  supra;  Railroad  Co.  v. 
Bartola,  28  Fla.  82,  9  South.  863;  Lumber 
Ot.  V.  Keefe^  0  Dak.  ISO,  41  N.  W.  74S.  In 
equity  parties  have  not,  and  never  had,  an 
absolute  right  to  a  Jury  trial,  and  the  pro- 
vision of  the  con8tltuti<m  quoted  does  not 
coaranty  such  right  As  the  legislature  bad 
power  to  grant  Jurisdiction  to  courts  of  eq- 
uity to  enforce  this  new  right  created  by  it, 
and  did  not  provide  for  a  Jnry  trial,  the 
court  ctf  cliancery  has  JurisdicUon  to  enforce 


the  lien  as  against  the  appellee  in  this  case, 
according  to  the  regular  course  of  procedure 
In  that  court,  without  a  Jury,  and  the  grounds 
of  demurrer  questioning  that  rl|^  were  not 
well  taken. 

Tboe  Is  another  respect,  however,  within 
the  scope  of  the  demurrer,  wherein  the  bill 
Is  defective.  The  lien  sougbt  to  be  enforced 
was  that  of  a  subcontractor,  one  not  In  priv- 
ity with  the  owner.  In  order  that  such  lien 
be  acquired  by  him,  be  must  notify  the 
owner  of  the  property  that  he  claims  a  M&i 
thereon,  and  the  Uen  which  he  acquires  is 
limited  by  "the  amount  due  by  the  owner  to 
tbe  contractor  or  other  person  for  whom  the 
work  was  done  or  the  materials  furnished." 
Section  1743,  Rev.  St 

The  bill  alleges  that  "after  the  service  of 
said  notice  on  Panama  Park  Company  the 
said  Panama  Park  Company  paid  over  to  the 
Jacksonville  Construction  Company  large 
sums  of  money,  and  at  one  time  $1,600,  and 
that  the  Panama  Park  Company  still  owed 
a  further  sum  to  said  Jacksonville  Construc- 
tion Company;  the  eiaet  amount  thereof  be- 
ing unknown  to  complainant"  It  nowhere 
appears  from  the  bill  that  this  Indebtedness 
of  the  Panama  Park  Company  to  the  con- 
struction company  was  In  any  wise  connect- 
ed with  the  contract  for  the  improvements 
made  by  the  complainant  It  Is  quite  con- 
sistent with  the  blU  that  the  indebtedness 
growing  out  of  this  contract  bad  been  paid 
in  full  by  the  owner,  the  Panama  Park 
Company,  before  receiving  notice  of  com- 
plalnanfs  claim  of  Uai,  and  that  the  in- 
debtedness referred  to  in  the  bill  was  the 
result  of  some  other  transaction  between  the 
parties.  If  this  was  the  case,  no  lien  would 
arise  In  favor  of  complainant  from  the  no- 
tice of  lien  given  by  him.  The  statute  does 
not  authorize  the  subcontractor,  by  giving 
notice  to  the  owner  of  the  property  of  his 
claim  of  lien,  to  transform  Into  a  Hen  of  su- 
perior dignity  upon  real  estate  any  other  In- 
debtedness which  might  be  owing  by  the 
owner  to  the  contractor.  Such  a  construc- 
tion of  the  statute  would  enable  the  subcon- 
tractor to  create  a  Hen  of  this  character 
from  a  simple  personal  liability  of  the  owner 
to  the  contractor  of  a  character  which  had 
no  connection  wltb  tbe  real  property  of  the 
owner.  This  was  not  the  purpose  of  the 
law.  The  demurrer  to  comi^alnant's  blU 
was  for  this  reason  prop«'ly  sustained,  but, 
as  the  averments  of  the  bill  in  this  respect 
are.  If  the  facts  warrant  It.  readUy  amend- 
able, the  case  will  be  remanded,  with  direc- 
tions that  the  decree,  In  so  far  as  It  sustains 
the  demurr^  to  complainant's  bill,  be  af- 
firmed; that  In  dlsmiBslng  complainant's  bill 
It  be  reversed;  and  that  complainant  have 
leave  to  amend  the  bill  within  such  reason- 
able time  as  may  be  fixed  by  the  circuit 
Judge,  In  default  whereof  tbe  cause  will  be 
dismissed.  Wiggins  Ferry  Co.  v.  Ohio  &  M. 
B.  Co..  142  U.  8.  390,  text  41^  12  Sup.  Ot 
188,  80  L.  Dd.  1065. 


Digitized  by 


Google 


814 


83  aODTHBBN  BBPOBTEB. 


GLEN  uid  BOOKER,  OCX*  eonear. 

PEK  OUBIAH.  The  toregtAng  optnton 
baa  been  enmlned  \kt  tbe  court,  and  Is 
bereby  approved  and  adopted,  and  ordered 
to  be  filed  aa  the  opinion  of  the  court  In 
aald  caua& 


STATS  ex  rel.  BIRMINGHAM  TRUST  & 

SAVINGS  00.  T.  BBBVDS.  Jndge. 

(Bvpreme  Court  of  Florida.  March  IS;  1902:) 

■XTORIION-RBCO-nDRT  OF  PBHAI/TT-JUBIS- 
DICTION— MANDAMUS. 

1.  Under  the  prorision  in  section  1306,  Rev. 
St.  that  when  any  officer  shall  vUUully  and 
knowingly  charge  or  levj  more  than  he  ia  really 
entitled  to  he  shall  forfeit  and  pay  to  the  party 
injured  foor  timea  the  amount  ao  unjustly 
claimed,  to  be  recovered  on  motion  before  the 
court  whwelu  the  SOTices  were  rendered,  the 
drcnit  court  has  jurisdiction  to  determine  in 
the  maDDer  pravided  the  statute  the  correct- 
ness of  any  charge  or  charges  made  for  costs 
in  cases  pending  in  said  court,  though  the 
amount  fnvolred  be  lees  than  $100.  The  Juria- 
diction  conferred  by  the  statute  in  anch  cases 
is  not  prohibited  by  any  jwoTlsion  in  the  con- 
stitution. 

2.  When  a  circuit  court  refuses  to  exercise 
jurisdiction  that  It  clearly  possesses  and  ought 
to  exercise,  mandaoraa  la  the  itroper  remedy  to 
compel  Its  excrdae. 

(Byllabna  by  the  Court) 

Apidlcatlon  by  the  state,  on  flie  relation  at 
fba  BtamlDi^m  Trust  Jk  Savings  Conpany, 
tm  writ  of  mandamus  against  L.  J.  Beeves, 
Judge.  Writ  granted. 

D.  L.  McKinnon.  for  the  motion.  L.  J. 

Reeves,  in  pro.  per. 

MABRY,  J.  The  attematlve  writ  of  man* 
damns  in  this  cause  alleges  that  the  Blrming- 
liam  Trust  &  Savings  Company,  a  corporatioa, 
was  plaintiff  in  a  snit  against  the  Jacl£Bon 
County  Mill  Company,  pending  In  the  circuit 
court  for  Jackson  county,  and  that  the  trial 
of  said  cause  at  the  spring  term,  1001,  of  said 
court,  resulted  In  a  verdict  and  Judgment 
against  plaintiff  for  costs  amounting  to  ¥40.77, 
wblch  sum  was  paid  by  plaintiff;  that  plain- 
tlCt  sued  out  a  writ  of  error  to  the  supreme 
court,  where  said  cause  Is  now  pending;  that 
the  said  Birmingham  Trust  &  Savings  Com- 
pany, feeling  Itself  aggrieved  by  a  number  of 
the  charges  made  by  Mosea  Guyton,  clerk  of 
said  court,  for  official  fees  Included  In  hls'blll 
of  costs  taxed  In  said  cause,  applied,  after  due 
notice  to  said  clerk,  as  required  by  statute,  to 
respondent  at  a  regular  term  of  said  circuit 
court,  to  have  the  correctness  of  said  charges 
determined  as  provided  by  law.  The  notice 
given  to  the  clerk  states  that  said  plaintiff  felt 
a^rleved  by  charges  willfully  and  knowingly 
made  for  costs  by  said  clerk  in  said  cause,  on 
account  of  charges  for  constructive  service, 
charges  twice  for  the  same  service,  for  service 
not  performed,  and  for  fees  In  excess  of  those 
allowed  by  law,  and  ft  parlicnlarly  spedfles 


ft  Bm  HsDdamas,  voL  U.  Cut  Die  H  74.  H. 


varlotts  ItanS,  amounthig  In  an  to  918.28;  that 
a  demuirer  waa  filed  to  the  apsribathm  aHeg- 
Ing,  ammg  other  gronnda^  that  the  amount 
sued  for  was  not  wKhln  the  Jurfsdlctlon  of 
tlie  court;  and  that  respondent,  as  Jud^e.  sos- 
tataied  said  demurrer,  and  dedded  that  tbe 
circuit  court  had  do  Jurisdiction  to  determine 
tbe  matter  for  the  want  of  Jnrtsdictiozi,  and 
dismissed  said  cause.  The  command  of  the 
altanattve  writ  Is  that  leoxmaent  Judge,  etc, 
proceed  to  try  and  detnmlne  said  matter,  or 
Show  cause  why  he  should  not  do  so. 

The  return  of  respondent  states  that  the  al- 
legations contained  In  the  writ  are  tme,  but 
that  movant  lataided  In  and  by  his  said  mo- 
tion and  notice  to  demand  and  recover  from 
tbe  defendant  In  said  proceeding,  Moses  Ony- 
ton,  tiie  penalty  provided  by  paiagrapb  2,  | 
1306,  Rer.  St.,  for  unanduvised  charges  wlll- 
fnlly  and  knowingly  made  by  oflleefs,  md  It 
was  so  understood  and  treated  by  tbe  partlea; 
that  ra^Hmdent  has  not  refused,  and  does  not 
refuse,  to  exercise  his  right  as  Judge  at  the 
Pint  jutidal  clrcnlt  to  supervise  and  otwract 
the  taxing  of  costs,  but  respondent  did  refnw, 
and  stfll  Kfiises,  to  take  Jnrlodlctloa  of  said 
motion  as  an  <Hrlglnal  action  for  the  reoorery 
of  the  penalty  provided  1^  paragrapb  S,  I 
18(Xt,  Rev.  St,  aa  said  dranand  was  less  than 

1100. 

Relator  moves  tm  a  peremptory  writ  nt 
mandamus  on  the  grounds  that  the  return  ad- 
mits the  allegatlona  In  tbe  writ,  and  that  It 
shows  no  sufficient  cause  by  the  peremptory 
writ  should  not  Issuei 

It  Is  movlded  by  statute  that  an  offleera  of 
this  state  who  are  allowed  to  charge  fees  and 
costs  shall  keep  a  book  tn  which  tbey  shall 
record  an  Itemised  account  of  all  costs  and 
fees  whlcb  they  charge  against  parties  havtag 
bustawBs  with  them,  and  that  tn  all  cases  tbe 
party  recovering  tbe  Judgment  shall  recover 
also  all  his  legal  costs  and  diaiges,  which  shaB 
be  Induded  In  tbe  Judgment,  meegt  ia  ootaln 
caaes  of  execntora  and  admlnlstratora.  Sec- 
tions 130S,  Vm,  Rer.  St  It  Is  alao  provided 
In  paragraph  1,  |  1806,  Oat  no  ofllcv  ShsD 
make  two  charges  for  the  same  official  act  or 
service,  nor  charge  for  any  constructive  serv- 
ice, and  no  fees  shall  be  charged  In  any  case, 
or  tot  any  ofBdal  sovlce  performed  or  dabmed 
to  bs  performed  1^  uiy  officer  wMiln  flds 
state,  unleas  said  flees  be  ezptesBly  anthonted, 
and  tbdr  amount  be  spedfled  by  law.  Tbe 
second  paragraph  of  tbe  same  sectkn  provides 
that,  "vrtien  any  officer  shaU  wlUfully  and 
knowingly  charge  or  levy  more  than  be  is 
really  entitled  to,  sndi  officer  ebaB  forfeit  and 
pay  to  tbe  i»rty  Injured  four  dmes  the  amount 
so  unjustly  claimed,  to  be  recovered  on  motion 
before  the  court  wherdn  the  services  were  ren- 
dered." Tbe  statute  also  provides  a  meHiod 
of  xnocedun  In  sncta  cases.  Tbe  parly  ag- 
grieved by  any  charge  made  for  costs  by  tbe 
officer  shall  have  tbe  correctness  of  ssnss  de- 
termined by  tbe  court  and  Jury  on  giving  five 
days'  previous  notice  to  tbe  offlca  making  tbe 
obJectlonaUe  cfaargei^  stating  the  time  and 
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place  wbcn  and  where  Uie  same  ihall  be  In- 
quired Into,  and  for  other  proceedtng*  In  refer- 
ence thereto. 

Jndge  Keeree  ■nbmtts  the  view  that  the  pro- 
ceeding nnder  the  etatnte  Is  an  original  one, 
to  recover  a  poielty  agalnet  an  offieer,  not  In- 
Tolvlng  simply  the  taxation  of  costs  In  a  case, 
and  that  the  drcolt  court  had  no  jmiadlctlon 
becanse  the  amoont  In  oontroversy  la  less  than 
9100.  Moees  OiiTton,  the  clerk,  who  was  grant- 
ed leave  to  file  a  brief  In  opposition  to  the 
granting  of  a  peremptory  writ  relies  upon  the 
Mune  ground  snggested  by  the  Jndge,  and  also 
tnslsta  that  the  proceeding  by  motion  against 
tbe  deik  resulted  tn  a  final  Jndgment  1^  the 
drcnlt  court,  and  Is  revlewaUe  only  npm  writ 
of  error.  Ooneedlng  that  the  proceeding  Is  of 
the  character  snggested,  we  will  first  consider 
the  qnestUu  of  the  Jmrladletlon  of  tbe  drcDlt 
court  In  respect  to  the  amomit  Involved,  not- 
ing In  this  connection  that  we  are  dealing  only 
with  the  jurisdiction  of  drcnlt  coorts.  Tbe 
statute  clearly  gives  the  circuit  court  jurisdic- 
tion in  tbe  present  case,  regardless  of  tbe 
amount  Involved,  as  tbe  express  provision  is 
that  tbe  officer  shall  ftvfelt  and  pay  to  the 
party  Injured  fonr  times  the  amount  so  nn- 
JnaHy  claimed,  to  be  recovered,  on  motion,  be- 
fore the  court  wherein  the  services  were  ren- 
dered. The  services  In  respect  to  which  the 
present  controversy  haa  arlaen  were  rendered 
In  the  drcnlt  court,  and  tbe  proceeding  was 
Instituted  there.  Tbe  contention  made,  how- 
ever, goes  to  the  extent  that  the  legislature 
could  not  confer  jurisdiction  In  tbe  drcnlt 
court  where  the  amonnt  Involved  does  not  ex- 
ceed yiOO.  The  constitution  as  amended  pro- 
vides tbat  "tbe  circuit  courts  shall  have  ex- 
dostve  original  jurisdiction  In  all  cases  tn  eq- 
uity, also  In  an  cases  at  law,  not  cc^lzable 
by  Inferior  conrta,  •  •  *  and  original  ju- 
risdlctloa  of  actions  of  tordble  entry  end  un- 
lawful detainer,  and  of  such  other  matters  as 
tbe  leglalflture  may  provide."  Article  6,  |  11. 
The  county  jndge  shall  have  original  jnrlsdlc- 
tlffli  In  all  actions  at  law  In  which  the  demand 
or  value  of  property  Involved  shall  not  exceed 
9100,  of  tRttceedlngs  relating  to  the  fordble 
entry  and  unlawful  detention  of  lands  and  ten- 
ements, and  of  such  criminal  cases  as  the  leg- 
islature may*  prescribe.  They  alao  have  juris- 
diction In  matters  of  probate,  etc.  The  legis- 
lature may  also  organize  county  conris.  whidi 
shall  have  certain  Jurisdiction  not  necessary  to 
refer  to  in  this  case.  "Justices  of  the  peace 
Shan  have  jurisdiction  In  cases  at  law  In  which 
the  demand  or  value  of  the  property  Involved 
does  not  exceed  $100.  and  In  which  the  cause 
of  action  accrued  or  the  defendant  resides  In 
his  district"  etc.  It  does  not  appear  to  us 
tbat  tbere  Is  any  provision  In  our  constltutkm 
denying  to  the  legislature  the  right  to  confer 
the  jurisdiction  In  cost  matters  contained  in 
section  1905  of  the  Revised  Statutes  upon  dr- 
cnlt eourts.  Such  courts  have  ezdustve  orig- 
inal jurisdiction  tn  all  cases  at  law  not  cog- 
ntaable  by  Inferior  courts,  but  they  may  exer* 
dw  orlfbial  jnrfidledoii  of  eaOk  other  matters 


as  the  legislature  may  provide.  The  Jurisdic- 
tion conferred  upon  county  judges  and  justices 
of  the  peace  In  cases  Involving  less  than  |]00 
Is  original,  but  not  exclusive,  and  It  Is  not 
ai:^wrent  why  the  legislature  cannot  alao  con- 
fer upon  circuit  courts  Jurisdiction  In  cases 
Invdvlng  a  lese  value  than  |100.  Before  the 
act  of  the  legislature  expressly  granting  the 
Jurisdiction  can  be  held  Inoperative,  there  must 
be  some  plain  provision  of  the  constitution 
violated  by  It  and  none  is  to  be  found.  The 
result  Is  that  tbe  circuit  court  bad  tbe  undoubt- 
ed Jurisdiction  conferred  by  the  statute,  and 
•faonld  have  proceeded  to  try  and  determine 
the  matter  submitted  In  the  manner  therein 
provided. 

It  Is  settled  In  this  state  that  when  a  court 
refuses  to  exercise  jurisdiction  that  It  clearly 
possesses,  mandamua  la  tbe  proper  remedy  to 
compel  tts  exercise.  Gx  parte  HendeiBon,  6 
Fla.  279;  State  v.  Young,  31  Fla.  594,  12 
Booth.  6T3;  SUte  v.  OaU,  86  Bla.  305,  IS 
South.  771.  The  return  shows  tbat  reqwnd- 
ent  declined  to  proceed  In  the  matter  and  dls- 
mlBsed  the  motion  on  the  sole  ground  that  he 
considered  the  cbrcalt  court  to  be  without  Ju- 
risdiction because  the  amount  Involved  was 
less  than  f  100.  On  this  state  of  tbe  case,  the 
jnrladlctimi  dearly  appearli^ri  mandamus  Is 
tbe  proper  remedy  to  enforce  Its  exercise. 

What  Is  said  In  reference  to  the  application 
of  mandamus  sufficiently  answers  the  further 
contention  made  by  the  derk  why  the  por- 
emptory  writ  should  not  be  granted. 

The  motion  for  peremptory  writ  is  granted, 
but  as  we  do  not  doubt  that  the  drcnlt  judge 
will  proceed  to  exercise  the  jurisdiction  In  the 
matter  thought  before  him  as  herein  Indicated, 
we  will  dhvct  this  opinion  to  be  cortlfled  to 
him.  aqd  withhold  the  Issuance  of  the  peremp- 
tory writ  unless  further  directed. 


OLBM  et  sL  T.  MBSBBOLB. 

(Supreme  Court  of  Florida.  May  7,  1902.) 

BJBCTMENT— BVIDENOB— SHBtBIFF'S  DBSI>- 
JUDQMENT. 

1.  Before  a  sherUTs  deed  Is  admissible  in  evi- 
dence for  tbe  purpose  of  proving  title  there- 
under, a  valid  judgment  and  execution  most 
be  shown,  wheuier  such  judgment  «nanated 
from  a  court  of  general  or  one  of  limited  jaris- 
dictlon,  and  whether  the  party  against  whom 
the  jnd^ent  was  rendered  be  the  party  against 
whom  it  is  offered  or  not.  To  tbe  extent  that 
the  decision  in  Hartley  t.  Ferrell,  9  Fla.  374, 
conflicts  with  thifl  rule,  it  is  overruled. 

2,  Prinr  to  the  enactment  of  chapter  4723, 
Acta  1890,  a  Judgment  entry  alone,  unaccompa- 
nied b;  any  other  part  of  the  record  of  sneb 
Judgment,  or  a  sufficient  explanation  of  its  ab- 
sence, when  offered  in  evideDce  for  a  pnrp<»e 
other  than  to  Rhow  the  mere  fact  of  Its  rendi- 
tion, was  inadmissible  if  seasonably  objected 
to,  and  the  role  was  the  same  even  though  mch 
Judgment  emanated  from  a  court  of  general  Ju- 

Be«  ajeotmmt.  voL  IT,  Cent.  Die  M  STT,  !ST: 
■rldence,  vol.  ».  Cent.  Dig.  |  ISM;  BzMaUan,  voL 
n.  Cent.  Dig.  I  94L 
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risdictioQ,  or  contained  tenenl  ncitali  ot  ia- 

riBdictlonal  facts. 
Mabrr,  J.,  dissenting. 
(Srllabnfl  by  the  Court) 

BnOT  to  circuit  conr^  Oisiife  coiiiit7! 
John  D.  Broome^  Jndge, 

Action  by  Frank  B.  IfoBerde  against  David 
B.  Olem  and  othera.  Judgment  for  plaintiff, 
and  defendants  Inlng  error.  Benrened. 

L.  D.  Browne  (R.  H.  Terry,  on  the  brief), 
for  plaintiffs  In  error.  Arthur  F.  Odltn,  for 
d^endant  in  oror. 

FEB  OUBIAM.  This  canse  was  zeCerred 
by  the  court  to  Its  commissioners  for  Investi- 
gation, and  a  majority  of  tbem  report  that 
the  Judgment  oi^ht  to  be  levosed. 

The  action  was  ejectment  in  the  dreult 
court  of  Orange  county,  brought  by  defend- 
ant in  error  a^nst  plalntlfte  tn  error.  The 
plea  was  not  guilty.  The  abstract  states 
that  plalntlir,  to  prove  his  title  to  the  land  In 
•controvonyt  offered  in  evidence  a  Judgment 
recovered  in  the  drcnlt  court  of  Ora^  coun- 
ty January  2, 1804,  in  a  suit  wherein  -Qte  San- 
ford  Loan  &  Trust  Company  was  plaintiff 
and  the  def^dsnt  David  B.  Qem  and  J.  F. 
Fltzslmmons,  formerly  copartners  trading  as 
J.  F.  EltBslmmcHUi  &  Co^  were  defendants. 
The  judgment  was  declared  to  be  a  lien  on 
certain  lands  therdn  described,  being  Is  part 
the  lands  in  controversy,  and  which  were  the 
Individual  property  of  defendant  Olem.  The 
document  so  offered  In  evidence  was  as  fol- 
lows: "And  now,  on  this  2d  day  of  January, 
A.  D.  18M.  comes  tlie  ^Intlff  in  the  above- 
«ntitied  cause,  by  A.  M.  fnirB8her  and  Arthur 
F.  Odlln,  Its  attom^s,  and  produces  the  orig- 
inal notes  moitioned  In  the  declaration  filed 
by  plaintiff  In  this  action;  and  it  appearing 
to  the  court  that  this  action  was  commenced 
by  the  attachment  of  certain  real  estate  In 
Orange  county.  FI<»ida.  as  the  property  of 
David  R.  Clem,  one  of  the  defendants  In  this 
action,  and  that  notice  of  said  attachment 
has  been  duly  published  as  requh%d  by  law, 
and  that  a  default  was  duly  entered  on  the 
rule  day  In  January.  A.  D.  1894,  against  the 
said  defendant  David  H.  Clem,  for  want  of 
appearance  herein.  It  Is  therefore  considered 
and  adjudged  that  the  plaintiff,  the  Sanford 
Tjoan  St  Trust  Company,  a  corporation,  do 
have  and  recover  of  and  from  the  said  de- 
fendant David  R.  Clem  the  sum  of  two  hun- 
dred and  twenty-eight  dollars  as  principal, 
two  hundred  and  four  dollars  as  Interest,  and 
forty  dollars  as  attorneys'  fees,  and  the  costs 
of  this  action,  which  are  taxed  at  twenty- 
six  dollars  and  twenty-five  cents.  But  this 
Judgment  is  a  11^  on  no  other  property,  and 
eaid  real  estate  Is  described  as  follows,  to 
wit"  Here  follows  a  description  of  real  es- 
tate, which  It  is  not  necessary  to  set  out,  and 
the  document  concludes  as  follows:  "Done 
and  ordered  at  chambers  at  De  Land,  Flori- 
da (Volusia  county),  this  2d  day  of  January, 
A.  D.  1891.  John  D.  Broome,  Judge  7th  Ju- 
dicial Circuit  of  Florida." 


Defendants  oldected  to  0ie 
said  lodgment  In  evldmoe  on  ttie  groimds 
that  said  Judgment  most  be  shown  to  be  a 
valid  judgment,  and  that,  where  It  emanates 
from  a  court  of  limited  or  statutory  jnrlsdic- 
tloo,  it  Is  not  a  valid  Judgment,  nnteaa  it  af- 
firmatively appeara  on  its  face  Chat  the  conAt 
had  Jurisdiction  ot  the  person  or  subject- 
matter  of  the  suit  in  which  sndi  jndgment 
was  rendered.  The  objection  was  overruled, 
and  the  document  admitted,  to  whldi  ruling 
defendants  excepted.  Plaintiff  then  offoed 
In  evidence  the  execution  issued  upon  said 
judgment  nnder  which  the  lands  In  ctmtro- 
versy  were  sold.  This  document  was  Direct- 
ed to  nimn  the  groimds  that  btfoie  snch  eze- 
cnthm  could  be  admitted  in  evidence,  a  valid 
judgment  must  be  shown,  and  that;  where 
encntlon  is  based  upon  a  Judgment  rendoed 
by  a  court  exerclshig  statutory  powws,  there 
is  no  presumptitm  of  regnlarily  of  the  pro- 
ceedings, but  it  most  affirmatively  appear  by 
the  record  that  the  court  had  jurisdiction; 
but  the  court  overruled  tlie  ot^eetions,  and  ad- 
mitted the  docomort  hi  evidence,  to  wbfdi 
ruling  defendants  caccepted.  Plaintiff  tben 
offered  In  evldmce  the  sheriff's  deed,  based 
on  said  judgment  and  execution,  conveying 
the  lands  in  controversy  to  him.  Dtfendants 
objected  to  its  being  admitted  on  the  gromid 
that  plaintiff's  deed  was  not  admissible  with- 
out prevlouBly  showing  his  power  to  make 
such  deed,  and  that,  beCwe  a  sherlfTs  deed 
can  be  admitted  for  the  purpose  of  proving 
title  ttwreund^,  a  valid  judgment  most  be 
shown,  and  that  where  jnd^ent  is  rendered 
by  a  court  exerdslng  statutory  Juitedictlon. 
thore  Is  no  presumptioo  of  regiilarity  of  the 
proceedings,  but  it  must  afflrmatlvdy  appear 
from  the  record  that  the  court  had  Jurisdic- 
tion of  the  ptfson  or  subject-matter;  but  the 
court  overruled  tiie  objection,  and  admitted 
the  document  to  which  ruling  defendants  ex- 
cepted. The  trial  resulted  in  a  vo^ct  and 
judgment  for  plaintiff,  from  which  judgment 
this  writ  of  error  was  taken. 

The  court  Is  of  optolon  that  the  objections 
urged  to  the  admission  in  evidence  of  the 
documents  mentioned  are  sufficiently  broad 
to  raise  the  question  whether  it  was  neces- 
sary to  introduce  the  record  of  the  suit 
which  culminated  In  the  Judgment  offered  in 
evidence,  along  with  such  judgment  or 
whether  the  Judgment  entry  alone  (that  being 
all  that  was  offered  or  admitted)  was  pevp- 
erly  admissible  Under  the  decisions  in  this 
state  it  is  clear  that  a  jndgmoit  entry  alone, 
unaccompanied  by  any  other  part  of  the  rec- 
ord of  such  judgment  or  any  saffldoit  ex- 
planation of  Its  absence,  when  ottered  In  evi- 
dence for  a  purpose  other  than  to  show  the 
fact  of  its  rendition,  is  inadmissible  If  sea- 
sonably objected  to.  Unless  there  Is  some- 
thing hi  this  case  to  take  it  out  of  the  mle, 
the  court  below  was  in  error  In  the  ruling  ad- 
mltthig  the  Judgment  entry  alone.  It  la  sug- 
gested that  the  circuit  court  Is  a  court  (tf  gen- 
eral jnrlsdlctlon;  that  Its  Judgmonti  import 
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Terlt7,  and  In  their  support  the  law  presumes 
that  the  court  rendering  them  bad  Jurisdic- 
tion ot  the  person  and  the  subject-matter  and 
to  render  the  Judgment;  and  also  that  the 
Judgment  here  offered  In  eTldeuce  contained 
recitals  showing  jurisdiction;  and  therefore 
the  rule  prevailing  In  this  state,  as  held  In 
Watson  T.  Jones,  41  Fla.  241,  25  South.  678, 
and  other  Florida  cases  cited  therein,  should 
not  apply  to  the  present  case.  The  court  Is 
of  opinion  that  the  rule  Is  a  rule  of  erldence, 
and  that  It  Is  not  qualified  by  the  fact  that 
the  Judgment  offered  Is  from  a  court  oC  gen- 
eral jurisdiction,  nor  by  the  fact  that  It  may 
contain  general  recitals  of  jurisdiction.  A 
party  Is  entitled  to  have  the  whole  record,  so 
far  as  It  concerns  the  formal  stages,  produ- 
ced, becanse  such  record  Is  a  material  part  of 
the  Judgment  and  because  he  has  a  right  to 
Insist  that  the  presumptions  applicable  to 
Judgments  of  courts  of  general  jurisdiction 
shall  be  applied  only  when  it  Is  ascertained 
from  an  iuapectlon  of  the  whole  record  that 
it  does  not  affirmatively  appear  therefrom 
that  the  court  did  not  have  jurlsdlctlcHi  to 
render  the  Judgment.  Qeneral  recitals  of  Ju- 
risdiction are,  as  to  many  matters,  merely 
conclusions  drawn  by  the  court  from  Inspect- 
ing other  parts  of  the  record  proper,  and  as 
to  which.  In  case  of  conflict  between  the  mat- 
ters of  record  proper  and  the  recitals,  the  for- 
mer will  control.  The  record  proper  and  the 
Judgment  constitute  together  one  entire  docu- 
ment, every  part  of  which  Is  relevant  to  the 
question  whether  the  Judgment  Is  a  valid  one; 
and  the  party  has  a  right  to  Insist  that  every 
part  of  that  relevant  document  be  submitted 
-when  the  Judgment  is  offered  In  evidence  to 
prove  a  title  under  sheriff's  sale  against  him. 
Hargls  V.  Morse,  7  Kan.  416;  State  v.  Haw- 
kins, 81  Ind.  486;  Brown  v.  Eaton,  96  Ind. 
B91;  1  Whart.  Ev.  g  824.  A  party  may  un- 
questionably waive  the  production  of  the  en- 
tire record,  If  he  chooses,  by  not  objecting  to 
the  introduction  of  the  Judgment  entry  {Sim- 
mons V.  Spratt,  20  Fla.  4^};  but  in  this  case 
the  objections  are  broad  enough  to  cover  the 
point.  The  trial  of  this  case  was  prior  to 
the  enactment  of  chapter  4723,  Acts  1899,  and 
the  question  just  considered  cannot,  therefore, 
be  affected  by  the  provisions  of  that  act. 

It  is  also  suggested  that  In  Hartley  v. 
Ferrell,  9  Fla.  374,  as  limited  and  explained 
In  Davis  v.  Shuler,  14  Fla.  438,  it  was  held 
that  a  plaintiff  In  ejectment,  who  claims  un- 
der a  sberiCTs  sale  under  an  execution 
against  the  defendant  in  ejectment,  has  only 
to  show  his  deed  and  execution,  and  to  prove 
possession  by  defendant  since  rendition  of 
the  Judgment,  In  order  to  cast  the  onus  pro- 
bandl  on  the  opposite  party;  and  that,  as 
Clem,  the  defendant  in  the  Judgment,  was 
one  of  the  defendants  In  the  ejectment  snlt. 
It  was  unnecessary  for  plaintiff  to  Introduce 
his  Judgment  In  evidence,  and  therefore  er- 
ror In  admitting  It  should  not  result  In  a  re- 
versal of  the  Judgment.  In  McGehee  t. 
WilkinH,  31  Fla.  83,  12  Sonth.  228,  It  la  held 
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that,  before  a  sheriff's  deed  la  admissible  In 
evidence  for  the  purpose  of  proving  title 
thereunder,  a  valid  Judgment  and  execution 
must  be  shown.  In  that  case  the  defendant 
In  possession  of  the  propoty  was  claiming 
title  under  a  shei'lff's  sale  under  execution 
against  plaintiff.  In  the  latter  case  Hartley 
V.  Ferrell  is  not  referred  to,  but  It  cannot  be 
denied  that  It  asserts,  contrary  to  the  rule 
laid  down  in  the  third  headuote  In  that  case, 
that  a  valid  Judgment  must  be  shown  as  the 
basis  for  a  sheriff's  deed.  The  rule  laid 
down  In  Hartley  v.  Ferrell  was  also  doubted 
in  Kendrick  v.  Latham,  26  Fla.  810,  d  South. 
871.  and  L'Engle  v.  Reed,  27  Fla.  345,  360, 
0  South.  213.  While  Hartley  v.  F^rell  has 
never  been  formally  overruled  upon  the 
point  now  being  considered,  the  principle 
announced  there  has  not  been  followed,  and 
is  entirely  Inconslstmt  with  that  laid  down 
in  McGehee  v.  Wllkins.  The  rule  stated  la 
the  latter  case  Is,  in  the  judgment  of  the 
court,  the  correct  one  (3  Freem.  Elx'ns,  S 
360),  and  to  the  ^ent  that  Hartley  v.  Fer- 
rell conflicts  with  the  role  there  laid  down 
It  Is  ovoTuled. 

For  the  otot  found,  the  Jndgmoit  Is  re- 
versed, and  a  new  trial  granted. 

MAfiRY,  J.  (dissenting).  In  HarUey  v. 
Ferrell,  9  Fla.  374,  It  was  broadly  announced 
that  a  purchaser  at  a  BherlffB  sale  has  only 
to  show  his  deed,  the  execution  under  which 
the  land  was  sold,  and  prove  title  in  the  de- 
fendant in  execution,  or  possession  since  the 
rendition  of  the  judgment,  and  the  onus  pro- 
bandl  la  cast  on  the  opposite  party.  The 
facts  of  the  case  were  that  the  sale  was 
under  proceedings  had  in  a  court  of  general 
Jurisdiction.  In  Davis  v.  Shuler,  14  Fla.  438, 
It  was  held  that,  to  establish  a  title  under 
an  execution  sale,  there  must  be  shown,  as 
against  a  stranger  to  the  proceedings,  a 
valid  Judgment  and  aecution  binding  the 
estate  of  defeaidant  in  the  Judgment,  and 
that  the  defendant  had  some  title  or  Interest 
in  thejproperty  sold.  In  this  case  it  Is  said: 
"We  do  not  understand  that  the  court  In 
the  case  of  Hartley  v.  Ferrdl,  9  Fla.  874, 
decided  that  the  title  of  the  plaintiff  in  eject- 
m«it  Is  shown  by  proof  of  the  execution  and 
the  deed,  vrlthout  also  showing  the  Judg- 
ment, when  the  defendant  In  ejectment  is  a 
stranger  to  the  Judgment,  and  was  not  in 
possession  at  the  time  of  the  sale.  The 
headnote  to  the  case  referred  to  applies  ap- 
propriately to  the  circumstances  of  the  case 
there  decided."  It  was  decided  in  Donald 
V.  McKinnon,  *17  Fla.  746,  that  a  simple 
transcript  of  a  Judgment  entry  does  not 
prove  a  Judgment  in  a  collateral  proceeding. 
Enough  should  appear  to  show  jurisdiction. 
This  was  said  in  reference  to  a  Judgment  of 
a  court  of  limited  Jurisdiction.  It  was  said: 
"The  court  ruled  cwrectly  that  there  must 
be  proof  of  the  judgment  In  brdtf  to  derive 
title  from  a  sale  thereunder.  But  what  we 
hare  In  the  record  la  a  itople  transcript 
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from  the  docket  or  book  of  eatrl«8  of  tbe 
magistrate  of  tbe  entry  Jndgment  Tble  is 
Dot  snfiBdent.  *  *  *  It  is  eeaentlal  tbat 
in  all  cases  where  &  Judgment  Is  sought  to 
be  proTOd  that  so  much  of  the  proceedings 
as  ^ow  Jurisdiction  should  appear.  As  to  the 
general  subject,  see  2  Phil.  Br.  (4tb  Am.  Bd., 
b7  Oowen  &  Hill)  note  406."  The  authority 
mentionied  has  fecial  reference  to  courts  of 
limited  Jorisdictlon.  /This  last  case,  dealing 
with  a  Jndgment  of  a  court  of  limited  Juris- 
diction, has  beccnne  tbe  basis  of  sererai  sub- 
seqaent  decisions  In  this  court,  to  some  of 
which  reference  will  be  briefly  made.  Prom- 
inent among  tbem  is  the  case  of  McOehee  t. 
Wilkins,  31  Fla.  83,  12  South.  228,  where  It 
was  again  broadly  announced  that,  before  a 
sheriff's  deed  is  admissible  In  evidence  for 
the  purpose  of  proving  title  thereunder,  a 
valid  Judgment  and  execution  muat  be 
shown.  It  was  said  in  the  opinion:  "Oon- 
ceding,  for  the  purposes  of  this  case,  and 
without  deciding,  that  where  a  Judgment  Is 
rendered  by  a  court  of  general  Jurisdiction 
the  presumption  Is,  In  the  absence  of  proof 
to  the  contrary,  that  the  court  had  Jnrlsdfc- 
tion,  where  a  Judgment  is  rendered  by  a 
court  of  limited  powers  and  Jurisdiction, 
there  Is  no  such  presumption,  but  it  must 
affirmatively  appear  from  the  record  that 
the  court  had  Jurisdiction  of  the  person  and 
BobJectmatter."  Among  the  cases  cited  to 
support  this  view  Is  Donald  v.  McKinnon, 
supra.  Tbe  cases  of  Ashmead  v.  Wilson,  22 
Pla.  SBH,  and  WatsMi  r.  Jones,  41  Fla.  241, 
26  South.  678,  announce— correctly,  I  tblnk, 
under  their  tacts— that,  when  It  became  nec- 
essary to  prove  a  valid  Judgment  under 
which  rights  are  acquired  or  lost,  the  rec- 
ord, so  far  ss  it  concerns  the  formal  stages, 
most  be  produced,  or  its  absence  properly 
acoDunted  for.  These  two  cases  were  de- 
cided in  reference  to  Judgments  entered  by 
circuit  clerks,  as  to  which,  certainly  prior  to 
Acts  1899,  c.  4723,  no  presamptlons  could  be 
Indulged  beyond  the  entry  itself.  In  no  case 
decided  by  this  court,  so  far  as- 1  can  find, 
bas  It  been  decided  tbat  in  proving  title  in 
ejectment  under  a  sale  by  virtue  of  execution 
emanating  from  a  court  of  general  Jurisdic- 
tion it  was  necessary  for  tbe  party  claiming 
tbereuqder  to  Introduce  the  record  of  the  pro- 
ceedings back  ot  the  Judgment.  AD  of  the 
cases  holding  this  view  have  been  decided 
on  facts  showing  that  the  Judgments  were 
entered  by  courts  of  llnilted  Jurisdiction  or 
circuit  clo'ks.  In  Kendrlck  v.  Latham,  26 
Fla.  819,  6  South.  871,  the  cojirt  was  dealing 
with  the  question  of  privity  as  shown  by  a 
sheriffs  deed,  and  it  was  said:  "A  sheriff's 
deed  is  not  of  Itself  evidence  of  that  officer's 
authority  to  levy  and  sell.  In  England  It 
has  been  held  that  proof  of  the  writ  of  exe- 
cution Is  sufficient  (Batten  v.  Muriess,  6 
Manle  &  S.  118;  Emmett  v.  Thorn,  1  Matde 
ft  &  425),  and  80  In  Georgia  in  Wbatle?  v. 
NewBom,  10  Ga.  74;  and  I  am  not  Batlsfiefl 
that  ttds  wu  not  tbe  view  ol  this  court  In 


Hartley  v.  Fwrell,  9  Fla.  374;  yet  subse- 
quent BTithoritles  bold  that  a  valid  Judgnoent 
must  also  be  shown  (Bavis  v.  Shuler.  14  Fla. 
438,  text  447;  Donald  T.  McKinnon,  17  Fla. 
746,  text  748),  and  this  is  said  to  be  tbe  rule 
in  several  states."  In  the  later  case  of 
L'Engle  v.  Reed,  27  Fla.  345,  9  South.  213, 
where  another  principle  to  ejectment  law 
was  applied,  tt  was  said  that  in  doing  so  it 
was  not  intended  to  approve  the  holding 
there  made  that  a  sherifT's  deed  can  be  In- 
troduced In'  evidence  without  showing  the 
Judgment  and  execution  upon  which  It  is 
based.  The  Intimation  In  the  two  last-m«i- 
tioned  cases  would  seem  to  Indicate  tbat  the 
rule  as  to  proving  title  under  a  shexifTs  sale 
announced  In  Hartley  v.  Ferrell  was  ques- 
tioned; stni  there  was  notliing  In  the  lan- 
guage of  ttiDse  decisions,  or  the  facts  uiran 
which  they  were  based,  to  afford  any  grouixl 
for  holding  that  Hartley  v.  Ferrell,  In  the 
particular  mentioned,  was  overruled.  If  the 
broad  statements  in  McGehee  v.  wnklns 
and  other  decisions  followtog  Donald  Mc- 
Kinnon must  be  applied  to  Judgments  of 
courts  of  general  Jurisdiction,  then  it  mnst 
be  conceded  that  they  have  the  effe<?t  to 
overrule,  though  they  do  not  do  so  In  terms, 
the  decision  to  Hartley  v.  FerrelL  As  there 
Is  no  decision  directly  overruling  this  case, 
it  seems  to  me  that  It  can  be  reconciled  with 
the  others  on  the  theory  that  It  has  refer- 
ence to  Judgments  of  courts  of  general  ju- 
risdiction, and  the  others  to  Judgments  of 
courts  of  limited  powers.  There  has  been 
no  question  In  our  previous  decision  as  to 
the  correctness  of  the  rule  on  cwnmon-law 
grounds  stated  to  Hartley  v.  Ferrell,— cases 
at  common  law  being  cited  to  its  support  in 
Kendrick  t.  lAtham,— and  If  it  has  not  been 
overruled,  !t  seems  to  me  that  it  should  be 
followed.  I  do  not  believe  It  has  been 
overruled,  and  after  doe  reflection  I  am  con- 
vtaced  that  the  rule  to  reference  to  judg- 
ments of  courts  of  limited  Jurisdiction  sbonld 
not  be  extended  to  those  possessing  seneni 
powers,  such  as  our  circuit  courts. 

In  the  present  case  the  Judgment  recites 
the  Jurisdictional  facts,  and  to  view  of  the 
court  rendering  It  there  should  be  attached 
to  tt  a  prima  fade  showtog  of  validity. 
There  was  no  error,  in  my  Judgmoit,  to  the 
ruling  of  the  court  admitting  the  Judgment 
to  evidence,  and,  if  It  was  pn^ezly  admitted, 
it  follows  that  there  was  no  error  In  admit- 
ting the  execution  and  sherifTs  deed.  Under 
the  ndlng  In  Hartley  v.  Ferrell,  it  was  anffl- 
clent  to  totrodnce  the  execntlfm  and  deed. 


ANTHOlSfT  V.  fiVATB. 

(Supreme  Court  of  Florida.   March  18,  t902.> 

KBCEinKO  STOLEN  PROFERTT— STIDBN(»- 
DECLARATIONS  OF  THIBF  —  DEFENDANTS 
CONFBSaZON-^TmiAlr-iiSBiainiENTS  or  ER- 
ROR. 

1.  A  aueetion  as  ts'tbe  «dmiBsiUUt7  •£  eri- 
dence  cannot  properly  be  raised  by  an  asdm* 
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jinent  of  error  that  fb«  verdict  ia  contrary  to 
Jaw. 

2.  Under  an  information  charging  defendant 
-with  reedvlng  Btolai  fvoperty,  acts  and  decla- 
rations of  tkB  tliief  niHle  at  fhs  Hme  of,  and 

in  connection  vith,  and  tending  to  prore,  the 
larceny,  are  adnkisBihle. 

3.  An  objection  made  to  evidence  as  a  whole, 
part  of  which  is  competent,  ia  properly  over- 
rul«d. 

4.  It  ifl  within  the  discretion  of  the  trial  court 
to  permit  leading  queationa.  and  the  exerciae 
of  thnt  discretion  Is  not  reTiewable  on  writ  of 
error. 

5.  A  trial  conrt  should  not  permit  the  intro- 
duction of  evidence  of  a  defendant's  confession 
until  anfQcient  proof  of  the  corpus  delicti  is 
first  giren,  but  tf  the  confession  be  admitted 
without  such  proof,  and  additional  evidence 
upon  that  subject  is  afterwards  introdnced,  in- 
dependent of  the  confession,  which  would  have 
jnatified  the  admission  of  such  confession,  the 
error  in  prematurely  admitting  it  will  be  cured. 

6L  The  statement  of  a  codefendant  made  snb- 
sequeut  to  an  alleged  offense  is  admissible  in 
evidence  against  a  defendant  on  trial,  where  it 
ia  shown  that  the  statement  was  made  in  his 
presence  and  expressly  assented  to  by  him. 

7.  On  the  trial  of  a  person  charged  with  re- 
ceiving stolen  property,  testimony  on  the  part 
of  the  state  tending  to  prove  an  arrangement 
or  plan  made  between  the  alleged  thief  and  the 
defendant,  whereby  the  thief  was  to  steal  and 
the  defendant  was  to  receive  from  htm  a  certain 
kind  of  property,  as  the  defendant  should  need 
it.  Is  admissible,  where  the  testimony  tends  to 
show  that  the  particular  property  ehai^^  In 
the  Indletoient  was  received  by  detaidant  In 
pnnuance  of  such  arrangement  or  plan. 

S.  After  a  criminal  case  has  been  closed  on 
both  sides,  and  the  argument  of  counsel  is  be- 
ing made,  it  is  within  the  sound  discretion  of 
tbA  trial  court  to  permit  the  state  to  Introduce 
additional  evidence  in  furtherance  of  justice. 

0.  An  accused  has  the  right  to  have  the  trial 
mart  instruct  the  jury,  on  request,  that  the 
testimony  of  an  accomplice,  as  well  as  his  own 
confessions,  while  proper  to  be  considered, 
should  be  received  with  great  caution,  but  he 
hsB  no  right  to  reqatre  the  conrt  to  so  beyond 
Hie  expression  of  uils  caution  In  calluig  atten- 
tion to  the  nature  or  weight  of  nch  evidence. 

(SyUabns  by  the  Oovrt) 

Error  to  criminal  court  of  record,  Dnval 
connty;  John  L.  Doggett,  Jndge. 

M.  Q.  Anthony  was  convicted  of  receiving 
stolen  property,  and  brings  error.  Affirmed. 

Barrs  &  Bryan,  tm  plaintiff  tn  error.  Wll- 
Ilam  B.  Lamar,  Atty.  Gee,  for  tibe  State. 


PBB  GURIAIC.  This  case  was  referred  by 
the  court  to  Hb  commitBloners  for  investiga- 
tion, ytbo  have  reported  that  tiie  Jodgment 
iriMHild  be  affirmed.  After  due  consideration, 
the  court  concnra  In  this  result 

InformttteQ  was  filed  In  tbe  criminal  court 
of  recOTd  ba  Dura]  comity  against  plabitUf  In 
enat,  Thomas  Moore,  and  Henry  jSloan,  tiw 
first  count  thereof  alleging  that  said  parties 
on  the  20th  day  of  April,  1901.  In  Dnral  comi- 
ty, state  of  Florida,  "two  trandrefl  and  elght- 
ceo  pounds  of  pork  loin,  of  tbe  valne  of  twelve 
cats  per  pound,  all  of  the  raloe  of  twenty-alx 
doUars  snd  sixteen  cents,  the  property,  goods, 
snd  ch^teb  of  Armour  and  Company,  a  cor- 
poiatkB  dotng  tmstness  In  the  state  <tf  Floil^ 

f  1  gss  CrtmlDal  Law,  vol.  U,  <^L  XMg.  i  MB. 


iKlng  found  felonfcrady  did  steal,  tske,  and 
carry  away.** 

The  second  count  charges  that  the  same  par- 
ties, on  same  date,  fekmlously'  did  hare,  re- 
ceive^ tray,  and  aid  In  the  conceslment  of  the 
same  property  alleged  to  have  been  stolen, 
they  Qien  wen  knowing  that  said  property  was 
then  and  there  stolen,  contrary  to  tiie  fonn 
of  the  statute,  etc. 

Plaintiff  in  error  -was  tried  separately,  and 
found  guilty  as  charged  In  tbe  second  count  of 
the  information,  and  from  the  sentence  of  the 
court  sued  out  writ  of  error. 

Tbe  disposition  of  Hie  first  and  fiilrd  asdgn- 
ments  ol  error  wfll  lie  postponed  until  the 
other  assignments  are  first  considered.  T^e 
second  asidgnnunt  is  tiut  the  rerdlct  Is  con- 
trary to  Hue  law,  and  It  is  contended  under  It 
that  there  was  not  si^clent  erldoice  to  pei> 
mlt  tbe  alleged  ccmfession  of  the  accused  to 
go  to  the  Jury,  and  tint  tiie  aUeged  confession 
of  Tom  Mome  Should  not  have  been  received 
In  evidence  against  defendant 

The  questkm  of  the  admlsslblUty  of  erldenee 
cannot  propoly  be  raised  hj  an  assignment 
that  tbe  verdict  Is  contrary  to  law.  Objec- 
tions BbonM  be  made  to  the  admission  of  evi- 
dence -when  offered,  and  If  overruled  an  ezc^ 
tkm  Aould  be  taten,  and  the  questloD  of  ad- 
missibility shoidd  be  presented  on  an  assign- 
ment based  upon  the  ruling  of  the  court  admit- 
ting Hie  evidence.  Other  assignments  made  by 
plaintiff  bi  error  rdate  to  tbe  admission  of  tbe 
alleged  confessions  of  Ibe  accused,  and  also  of 
Tom  ICooe,  and  sncb  matters  win  crane  up 
under  such  assignments. 

Tbe  fourtti  assignment  is  that  the  court  im- 
proper^ dmled  defendant's  motion  to  strike 
out  tbat  portion  of  tbe  testimony  of  Hen^ 
Sloan  detailing  a  conversation  between  witness 
and  Tom  Moorew  It  is  contended  that  It  was 
hearsay  evidence,  and  should  have  been  ex- 
cluded. Under  flie  second  count  of  the  Infor- 
matl<m  it  was  bicumbent  upon  the  state  to 
piore— First,  that  ttie  veopexty  described  there- 
in, or  part  of  1^  was  stolen;  and,  second,  that 
Hie  accused,  knowing  It  to  have  been  stolen, 
bought,  received,  or  knowingly  aided  In  its 
concealment.  The  theory  of  the  prosecution 
was  tbat  Thomas  Moore  stole  tbe  property, 
and  plaintiff  In  error,  knowing  it  to  have  been 
stolen,  recetred  It.  Sloan,  a  drayman,  was 
introduced  Cor  the  prosecution,  and  stated  that 
on  a  Tuesday  rooming  Moore  told  him  he  bad 
a  box  that  be  (Moore)  wanted  htan  to  take  to 
Antbony.  Witness  told  blm  all  right,  and 
took  it  out.  Witness  further  stated  that  he 
went  back  of  Armour's  estaUtehment  on  that 
Tuesday  morning,  and  got  some  meat,  and  it 
was  takm  from  him  by  an  officer  on  his  way 
out  to  AnHiony'i.  Witness  also  stated  that 
some  more  meat  was  carried  out  there  on  tbe 
Saturday  preceding,  and  was  asked  where  he 
got  It  An  objeetkm  to  this  was  made  on  tbe 
ground  that  any  conversation  between  Moore 
snd  wttnen  was  incompetent;  and  also  a  mo- 
tSea  was  made  to  strike  out  the  testimony  <^ 
the  witness  already  given  as  to  what  Moore 
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told  Mm.  The  court  reserved  Its  decialoa  to 
see  the  connection  the  state  wotild  make.  No 
grounds  of  objection  were  stated  In  the  motion 
and  no  exception  taken  to  the  ruling.  The 
witness  then  stated  that  on  the  Saturday  men- 
tioned Moore  told  him  to  go  round  to  the  back 
of  Armour  &  Cc's  place,  and  there  would  be 
a  box  there,  and  he  (Moore)  went  through,  and 
directed  witness  to  take  It.  Motion  was  made 
to  strike  out  this  answer  on  the  ground  that 
It  was  hearsay,  and  an  exception  was  taken 
to  the  ruling  denying  tne  motion.  Witness 
further  stated  that  he  went  around  to  the  back 
of  the  place,  and  Moore  gave  him  the  meat, 
and  told  him  to  take  it  to  Anthony,  and  that 
be  did  80.  A  similar  motion,  ruling,  and  ex- 
ception appear.  At  the  conclusion  of  witness* 
examination  counsel  for  the  accused  made  a 
motion  to  strike  out  of  the  testimony  of  the 
witness  that  portion  detailing  the  conversa- 
tions between  witness  and  Moore  on  the 
ground  that  it  was  hearsay.  This  motion  was 
denied,  and  excepted  to  by  the  accused.  It  ap- 
peared from  the  evidence  that  the  box  taken 
from  the  business  place  of  Armour  &  Go.  con- 
tained pork  loins,  and  also  that  Tom  Moore 
was  an  employe  of  that  company  In  Its  fresh- 
meat  department,  but  without  any  authority 
to  sell  meat  It  was  competent  for  the  state 
to  put  in  evidence  acts  and  declarations  of 
Moore  tending  to  prove  larceny  by  him  of  the 
property  described  In  the  Information.  This 
was  a  part  of  the  case  which  the  state  bad  to 
vrove  in  order  to  secure  a  conviction,  and  all 
that  Moore  said  and  did  In  the  immediate  con- 
nection of  taking  became  a  part  of  the  res 
gestee.  State  v.  Smith,  87  Mo.  58;  State  v. 
Sweeten,  75  Mo.  App.  127;  Copperman  v. 
People,  56  N.  Y.  591;  CSoleman  v.  Same,  58 
N.  T.  655.  The  objection  to  all  that  part  of 
Sloan's  testimony  detailing  acts  and  declare- 
,tIons  of  Moore  in  reference  to  the  asportation 
of  the  pork  loins  on  the  Saturday,  and  that 
went  into  the  possession  of  the  accused,  was 
therefore  without  foundation,  and  property 
overruled.  There  was  no  ground  of  objection 
stated  In  the  flrat  motion  to  exclude  what  was 
said  and  done  in  reference  to  the  meat  on 
Tuesday.  In  the  subsequent  motion  to  ex- 
clude ell  conversations  of  Moore  had  with 
Sloan  the  ground  la  hearaay,  but  it  Included 
the  conversations  had  on  Saturday  as  well  as 
on  Tuesday,  and  we  have  seen  that  those  on 
Saturday  were  properly  admitted  In  evidence. 
The  objection  finally  made  included  all  the 
evidence,  and  as  part  of  It  was  competent  we 
need  not  examine  the  propriety  of  admitting 
the  other.  Richard  v.  State,  42  Fla.  528,  20 
South.  413. 

Tbe  fifth  assignment  Is  that  the  court  err- 
ed Id  overruling  the  objection  of  defendant  to 
the  following  question  propounded  to  the  wit- 
ness Conroy,  viz.:  "What  duty  did  he  have 
there?  Did  he  have  any  authority  to  sell 
meat?"  The  question  referred  to  Tom  Moore, 
and  the  objection  to  It  was  on  the  ground  It 
was  leading.  The  trial  Judge  may  in  his  dla- 
cretlcm  permit  leading  questions,  and  Id  this 


state  the  exercise  of  such  discretion  Is  not  r- 
viewable  by  the  supreme  court  upon  writ  rf 
error.  Myers  v.  State,  43  Fla.  — .  31  Sona 
275;  Brown  v.  State  (decided  at  this  termf 
32  South.  107. 

The  sixth,  seventh,  ninth,  eleventh,  wai 
twelfth  assignments  may  be  disposed  of  to- 
gether.  The  ninth  was  not  referred  to  ii 
the  argument  in  chief,  but,  conceding  that  ir 
was  argued  In  the  reply  brief.  It  may  be  ciu- 
ed  with  the  others  mentioned,  all  Involving 
the  questions  of  the  admissibility  of  confes- 
sions on  the  part  of  the  accused.  Confessioos 
at  different  times  were  put  In  evldenoe  1^  tin 
state.   The  state  witness  Conroy  was  askel 
to  state  what,  if  anything,  Anthony  said  ■: 
the  Jail  in  reference  to  meat,  and  again  what 
did  Anthony  say.   The  allowance  of  the^ 
questions  constitutes  assignments  nambord 
6  and  7.   The  ninth  Is  a  general  asetgnmoit 
based  on  the  admissions  of  confessions  de- 
posed to  by  the  witness  Oonroy.    The  accss- 
ed  made  certain  statements  inculpating  him- 
self when  he  was  brought  before  tlie  commit- 
ting magistrate  for  examination,   and  tlie 
allowance  of  these  statem^ts,  given  in  evi- 
dence by  the  magistrate,  form  the  basds  of  tbe 
eleventh  and  twelfth  assignments.    The  ob- 
jection urged  to  all  of  the  statements,  inclod- 
ed  In  the  assignments  mentioned,  la  tbat  tbe 
corpus  delicti  had  not  been  sufficiaitly  shown 
when  the  confession  was  allowed  to  go  to  the 
Jury  for  consideration.   Counsel  rely  upon  the 
lule  stated  Id  Lambrlght  v.  State.  34  Fla. 
504,  10  South.  582,  that  the  court  must  decide 
in  the  first  Instance  whether  the  evidoice  of 
the  corpus  delicti  Is  prima  fade  saffldoit  to 
allow  the  confessions  to  go  to  the  Jury.  It 
was  held  In  Holland  v.  State,  39  Fla.  178,  22 
South.  298,  that  while  courts  should  not  per- 
mit the  Introduction  of  evidence  of  a  d^end- 
ant's  confession  until  sufficient  proof  of  the 
corpus  delicti  Is  first  given,  yet  if  tbe  con- 
fession be  admitted  without  such  proof,  and 
subsequentiy  additional  evidence  (independ- 
ent of  such  confession)  of  the  corpus  ddlctl 
sufficient  to  Justify  the  admission  of  confes- 
sions is  Introduced,  tbe  error  In .  prematurely 
admitting  them  will  be  cured.   If  it  be  con- 
ceded tbat  at  the  time  some  of  the  confes- 
sions were  put  In  evidence  tbe  corpus  delicti 
had  not  been  sufllciently  shown  to  admit  con- 
fessions, yet  this  will  not  result  in  a  reversal 
of  the  Judgment  in  this  case.   Upon  tbe  en- 
tire testimony  introduced  laefore  the  jury  we 
are  satisfied  that  there  was  ample  testimony. 
Independent  of  the  confessions,  to  show  the 
corpus  delicti,  and,  under  the  rule  stated, 
there  is  no  reversible  error  In  refer^ce  to 
the  admission  in  evidence  of  the  alleged  con- 
fessions of  the  accused. 

Tbe  eighth  asstgnmoit  Is  that  the  court  em 
ed  In  permitting  the  witness  Conroy  to  detail 
tbe  statement  of  Tom  Moore  as  to  his  hav- 
ing s^t  pork  loins  to  the  defendant.  This 
assignment  has  reference  to  a  statement  made 
by  Moore  and  assented  to  by  defendant  when 
th«y  were  before  tbe  committing  magistrate. 
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They  vere  waned  ti7  13iat  oBlcet  that  any 
atatement  fbey  made  might  be  used  against 
tbem.  Moore  made  a  atat^eot  In  reference 
to  six  pork  loins  taken  by  him  and  eent  to 
Anthony  on  the  20th  of  April,  1901*  and  the 
latter  said,  "Yes.  that  Is  right"  In  a  collo- 
qny  between  them  at  that  time  Anthony  stat- 
.  ed  that  he  paid  Moore  $5  for  the  lot  on  Mon- 
day, and  they  did  not  agree  as  to  the  pay- 
ment being  made  <»  M<mday,  but  finally  both 
agreed  that  the  payment  was  on  Sunday. 
The  contention  Is  Ibat  the  confession  of 
Moore,  being  a  cod^endant;  was  Inadmlssl- 
bie  aa  against  defendant  Anthony,  under  the 
rnle  stated  In  Anderson  t.  State,  24  Fla.  130, 
3  South.  884,  that,  when  tvo  parties  have 
been  engaged  togetha  In  an  offense,  the  con- 
fession of  one,  after  the  completloD  of  the 
offense,  Is  not  allowable  aa  evidence  against 
the  other.  The  record  before  ns  shows  that 
^  only  that  part  of  Moore's  statement  that 
'  Anthony  expressly  assented  to  and  stated  to 
be  correct  was  put  In  erldence  against  him, 
and  we  do  not  see  what  gronnd  of  cmnplalnt 
he  has  on  this  account   It  was  a  statement 

-  not  slmp^  acquiesced  In,  but  steted  blm 
to  be  correct,  and  to  this  extent  It  was  his 

'     own  statement 

-  Hie  tenth  assignment  Is  that  the  court  ext- 
ed  in  denying  the  motion  to  strike  out  the 
testimony  of  witness  Gonn^  as  to  the  short 

-  age  of  pork  loins  at  or  about  gala  wedc,  1900. 
The  witness  was  Interrogated  as  to  what 
Anthony  said  about  an  arrangement  between 
bim  and  Moore  to  refermce  to  tbe  ddlrery  of 
meat  Ifj  tbs  latter  to  the  fwmer,  and  stated 
that  Anthony  said  there  was  a  shtntage  of 
pork  loins;  and  at  this  point  counsd  for  de- 
fendant moved  to  strike  out  the  answer  oa 
the  ground  that  It  was  too  vague,  Indefinite, 
and  uncertain,  and  did  not  give  defendant 
Buflldent  notice  of  the  offense  with  which  be 
was  charged.  This  motion  was  denied,  and 
exception  taken.  The  witaess  then-  complet- 
ed his  answer  by  stating  that  Anthony  said 
during  the  last  gala  week  there  was  a  sbort- 
afre  of  pork  loins  In  JaCkscmvlUe,  and  he 
went  to  Uoore  and  a^ed  him  If  he  could  not 
take  care  of  him,  and  Moore  said  he  could. 
Anthony  said  that  was  ttie  time  he  started 
this  arrangement  with  Moore,  and  it  was  be- 
cause he  could  not  get  pork  loins  anywhere 
else.  The  gala  week  refened  to  was  bi  1800. 
We  do  not  think  there  was  any  ground  of  ob- 
jection on  the  part  of  the  accused  to  the  In- 
troductlon  of  this  evidence.  It  tended  to 
show  the  beginning,  not  too  remote,  of  the 
Tery  arrangement  under  which  the  pork  loins 
alleged  in  the  information  to  have  been  stolen 
were  received  by  the  accused,  and  bo^  on 
the  question  of  his  guUty  knowledge.  Oop- 
perman  t.  People^  and  Ooleman  v.  Same, 
supra. 

The  thirteenth  assignment  Is  that  the  court 
erred  In  permitting  the  witness  Oonroy  to  be 
recalled  after  the  state  had  closed  Ita  case 
and  during  the  argument  of  connsel  to  the 
jury.  The  record  shows  that  this  was  done, 


but  It  is  not  mor  tux  Uie  court,  in  the  exer- 
cise of  sound  discretion,  to  pomlt  the  state 
to  tatroduce  fortho-  evidence  after  It  has 
been  dosed  on  both  sides,  In  furtherance  of 
justice.  Barber  r.  State,  S  Fla.  199;  Bm> 
roughs  V.  State,  17  Fla.  643.  It  Is  not  con- 
tended that  the  ends  of  Justice  were  not  pro- 
moted by  permitting  the  witness  Oonroy  to 
be  recalled,  and  we  see  no  ground  for  revers- 
ing the  judgment  on  this  account 

The  fourtemth  and  fifteenth  astignmento 
impute  error  to  the  trial  court  in  the  refusal 
to  give  the  followli^  requests  on  behalf  of 
the  accused,  vis.:  *'The  evidence  of  verbal 
confessicms  of  fbe  guUt  of  the  accused  la  to 
be  received  with  great  caution;  for  besides 
the  danger  of  mistake  from  mlsapprehoudon 
of  the  witness,  misuse  of  words,  the  tailure 
of  the  party  to  express  his  own  meantag,  and 
the  Infirmity  of  memory,  it  Is  to  be  recollect- 
ed that  the  mind  of  the  defendant  is  oppress- 
ed by  the  calamity  of  his  situation,  and  that 
he  is  often  Influenced  by  motives  of  hope  or 
fear  to  make  an  untrue  statement**  **An  ac- 
complice Is  an  admissible  witnos,  but  he 
comes  before  the  court  under  suepidous  clr^ 
eumstances;  his  testimony  ought  to  be  re- 
cdved  with  great  cautiw.  As  a  general  rule 
It  Is  unsafe  to  convict  upon  the  testimony  of 
an  accomplice  alone,  uncorroborated  by  other 
testimony.  It  ought  to  be  corroborated  In 
material  facta,  connecting  the  defendant  with 
the  same;  but  tbe  d^ree  of  credit  to  be  giv- 
en to  the  testimony  of  an  accomplice,  and  the 
amount  of  corroboration  necessary  to  render 
it  satisfactory,  are  matters  to  be  conddered 
and  determtaed  by  the  Jury."  Text-writers 
use  language  similar  to  that  employed  In  tbe 
requesta  In  reference  to  the  credibility  of  evi- 
dence of  accomplices  and  of  confessions  of  ac- 
cused persons  detailed  by  witnesses.  Some 
courts  have  regarded  such  statements  aa  rules 
of  law  wbldi  a  defendant  has  a  right  to 
have  given  In  charge  to  the  Jury,  while  many 
others  reject  this  view.  They  hold  that  the 
trial  Judge  may.  In  his  discretion,  caution  the 
Jury  In  such  language,  but  that  It  Is  not  er- 
ror for  him  to  refuse  to  do  so.  By  statute  In 
this  state  (section  1088,  Bev.  St)  trial  Judges 
are  restricted  bi  charging  Juries  to  the  law 
of  the  case,  and  cannot  Intimate  to  them 
their  views  as  to  the  elfect,  weight,  or  credi- 
bility of  the  evidence.  Kotwlthstandlng  this 
statute.  It  has  been  decided  ta  this  state  that 
an  accused  has  a  right  as  matter  of  law  to 
have  the  trial  court  Instruct  the  Jury  that  the 
tesdmony  of  an  accomplice,  as  well  as  his  own 
ctmfessions,  should  be  received  with  j^etA 
caution.  Bacon  v.  State,  22  Fla.  61;  Coffee 
V.  State,  25  Fla.  501,  6  South.  498,  23  Am. 
St  B^.  625.  To  this  atent  the  trial  court 
should  go  as  to  such  testimony,  and  a  refusal 
to  so  charge  when  requested  will  be  error. 
It  has  not  been  decided  here,  however,  that 
the  court  should  go  to  the  extent  requested 
in  tbe  charges  refused  in  this  case,  and  we 
think  it  is  not  error  to  refuse  such  requrata. 
A  caution,  as  tadicated  to  onr  previous  decl- 
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sloQB,  la  a  matta:  of  right  to  the  accoseil; 
but  beyoDd  this,  and  to  the  extent  Indicated 
by  the  liberal  approved  view  favorable  to  an 
accused,  It  must  be  left  to  the  dicretlon  of 
the  trial  judge.  As  the  requests  went  be- 
yond what  the  accused  had  a  right  as  matter 
of  law  to  ask,  their  refusal  was  not  error. 

There  la  no  error  under  the  first  and  third 
assignments,  that  the  verdict  la  contrary  to 
the  evidence  and  the  charge  of  the  court 
Tlie  evidence  la  of  such  a  character  ea  for- 
bids Ita  disturbance  by  thia  court  under  the 
settled  rule  on  the  subject,  and  there  is  noth- 
ing In  the  charges  of  the  court  in  conflict 
with  such  a  result. 

No  error  having  been  made  to  appear  in 
any  of  the  asalgnments  of  error,  the  Judg- 
meait  must  be  affirmed.   Ordered  accor^ngly. 


DAVIS  y.  STATE. 

(Supreme  Court  of  Florida.   April  1,  1902.) 

CKXHINAL  LAW— HOHIGIDB— INDICTMENT— EX- 
PERT WITNESSES  IN  INSANITY- EnriDBNCE— 
K10CBBDING8  DE  LUNATICO  INQDIRENDO— 
INSANITY  AS  DEFENSE— ORDER  OF  ADMIT- 
TANCE OF  EVIDENCE, 

1.  Under  the  laws  of  Florida  the  circuit  court 
of  the  county  where  the  fatal  blow  has  been 
struck  has  jurisdiction  to  try  the  homicide, 
though  the  death  may  occur  in  another  county 
or  state. 

2.  The  proceedings  and  judgment  of  the  coun- 
ty judge's  court  adjudging  a  party  insane  un- 
der the  proriaions  of  chapter  ^57,  Laws  1895, 
aie  not  admissible  in  evidence  upon  the  trial 
of  a  criminal  charge  against  the  party  therein 
adjudged  to  be  insane,  where  Insanity  la  relied 
upon  as  a  defense  to  such  charge. 

5.  It  is  the  province  of  the  trial  court  to  de- 
tenniue  whether  or  not  a  witness  offered  as  an 
expert  has  such  qualifications  and  special  knowl- 
edge as  to  make  his  opinions  in  answer  to 
hypothetical  Questions  admissible,  and  the  de- 
cision of  such  triai  judge  is  conclusive  upon  the 
question  unless  it  appears  from  the  evidence  to 
nave  been  erroneous,  or  to  have  been  founded 
upon  some  ecror  in  law.  The  qualifications  oec- 
easary  to  enable  witnesses  to  give  expert  or 
opinion  evidence  are  prescribed  as  well  as  as- 
certained by  rules  of  law,  and,  if  these  rules  are 
violated  by  the  trial  judge,  his  action  is  sub- 
ject to  review  by  the  appellate  court. 

4.  The  rule  laid  down  in  McNaghten's  Case. 
10  Clark  &  F.  text.  pp.  209-211,  as  to  insanity 
as  a  defense  to  crime,  adopted  and  approved. 
The  phase  of  insanity  commonly  known  as  the 
"irresistible  impulse"  doctrine  is  not  recognized 
in  Florida,  and  a  charge  announcing  such  doc- 
trine to  be  a  defense  in  homicide  here  is  erro- 
neons,  but  is  not  reversible  error  in  this  case, 
as  it  tended  to  favor  the  acciised,  and  not  to 
prejudice  him. 

6.  Sanity  being  the  normal  condition  of  man, 
when  charged  with  crime  he  la  preanmed  to  be 
sane,  and  the  mere  fact  ot  the  commission  of 
tlie  crime  is  not  in  itself  sufficient  to  overcome 
this  presumption. 

G.  It  is  within  the  discretion  of  the  trial 
court  to  permit  the  introduction  of  evidence  by 
the  state  after  the  conclusion  of  the  defend- 
ant's case,  though  the  same  may  not  be  strictly 
tn  rebuttal,  if  it  was  admissible  in  the  main 
case;  and,  unless  such  discretion  is  abused  to 
the  detriment  of  the  defendant,  it  will  not  be 
gronnd  of  reversal. 

(Syllabus  by  the  Court.) 

1 1.  Sm  Criminal  Lav,  vol.  14,  Cent.  Dig.  E9  178. 
mf;  Homicide,  vol.  26,  Cest.  Dig.  |  m. 


E^Tor  to  circuit  oeoct,  Bmnumw  coaatjz 
John  F.  White,  Judge. 

Eugene  M.  Davis  was  convicted  of  mm6a, 
and  brings  error.  Affirmed. 

M.  V.  Home,  J.  N.  StrtpUng,  O.  J.  Sudee. 
and  G.  A.  Hardee,  iae  idalntUC  tax  txror.  Wil- 
liam B.  Lamar,  Attgr,  Qen.,  far  the  8tat)& 

PER  CURIAM.  Thla  canae  was  reCemd 
by  the  oonrt  to  Ite -commlBriooen  tor  InTEstt- 
gatlon,  and  they  have  reported  that  the  judg- 
ment oogbt  to  be  affirmed. 

The  plaintiff  in  error  was  convicted  of  mur- 
der in  the  second  degree  in  &e  cfrcnlt  court 
of  Suwannee  eoimty,  and  Iniiica  hia  oaae  to 
tAli  court  by  ^nit  ot  error. 

L  The  flrat  aanlgmnent  of  error  la  tliat  "the 
oonrt  earred  In  denying  the  motion  of  the  de- 
fendant to  strike  taie  erktemse  ot  O.  B.  Bnnra 
as  to  flie  death  of  tiw  deceased."   The  witncK 
was  a  doctw,  and  tertlflect  that  tke  death  af 
Dr.  W.  8.  Alrth,  for  whose  klUIng  sdslntiff 
in  error  was  on  trial,  was  caused  by  a  wound 
from  a  platid  shot  inflicfeed  by  the  accoaed  b 
Snwannee  oonnty,  Xla.;  tbat  after  the  Aoot- 
iDg,  the  decesaed,  thai  atlU  llTlng.  desired  to 
be  taken  to  Atlanta,  Ga.,  and  witness  started 
for  Atianta  with  him  the  same  night.  faaTing 
put  him  under  the  Influence  of  an  opiate;  that 
they  reached  Atlanta  next  day,  and  took  de- 
ceased to  a  sanltazhnn,  nAere  be  was  exam- 
ined, and  It  waa  dedded  that  It  was  not  neces- 
sary  to  attempt  an  operation,  as  he  codd  sot 
poaslbly  recorar;  that  ha  died  In  Atlanta  the 
next  day  after  arriving  there,  and  bSa  body 
was  embalmed,  and  brought  back  to  Ure  Oak 
for  bmlaL  The  bin  of  exertions  shows  that 
"dtfendantfa  connsd  mOTCs  the  court  to  strike 
out  all  the  evidence  of  this  wltnesa  as  to  the 
death  of  the  deceased  upon  the  ground  that 
the  innof  does  not  corfeqKmd  with  the  auc- 
tions ot  the  Indictment,  which  said  motion  was 
overruled  by  the  court,  to  which  ruling  defend- 
ant, by  his  comisd,  excepted."  The  only 
ground  ot  error  aaaerted  In  the  IwIefS  of  coon- 
ael  for  plalntlflT  In  oror  Is  that  "the  allegation 
that  he  then  and  there  died  la  eqalvalent  to 
an  allegation  that  he  died  in  Suwannee  comi- 
ty, Flerida,"  and  it  could  not  be  suppmted  by 
proof  of  death  in  Atlanta.  Oa.  But  tbe  in- 
dictment contains  no  such  allegation.   It  char^ 
ges  tiiat  the  mortal  wonnda  were  Inflicted  in 
Suwannee  coimty,  Fla.,  "from  which  two  said 
mortal  womids  the  raid  W.  8.  Airtta  did  lan- 
gnlBh  and  live  nntU  die  1st  day  ot  July,  A. 
D.  1900,  on  vhlch  said  last-mentioned  day  the 
said  W.  S.  Ahih.  of  and  from  the  two  mratal 
wonnda  atoreaaldt  did  die."  The  place  of  the 
deaOi  ot  the  deceased  Is  not  stated  tai  the  in- 
dlctment    The  drcolt  court  of  Suwannee 
county  had  Jurlsffictlon  of  the  crbne.  It  com- 
mitted In  that  coimty,  aUhongh  oonnnunated 
In  another  state.  Rev.  St  {  2360;  Boberson 
T.  State,  42  Fla.  212,  28  Sooth.  427;  Smith  v. 
State,  42  ru.  606^  28  SooHi.  7C8. 

II.  The  aecond  aaslgnment  of  cnor  Is  tbat 
"the  court  ored  bi  de^^rlns  uid  overmlliv  the 
motion  of  defendant's  counsel  to  strike  the 
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•evidence  of  Ur.  Beranis  so  far  as  Ute  same  re- 
lates to  Mrs.  Davis  on  ber  deathbed,  to  the 
effect  ttiat  she  said  In  the  presence  of  bef 
tiusband  that  the  medicine  that  Dr.  Airth  had 
given  her  was  hastening  her  death."  The  mo- 
tion made  was  to  withdraw  the  testimony  of 
the  witness  Bevans,  and  not  to  strike  It  as 
stated  la  the  assignment  This  witness  was 
the  father-in-law  of  the  defendant,  and  was 
introduced  as  a  witness  on  the  part  of  the 
fltate.  He  testified  that  Dr.  Alcth,  the  de- 
ceased, was  the  physician  who  attended  Mrs. 
Davis  in  her  last  Illness  prior  to  ber  death  on 
the  21gt  or  22d  of  November,  1890,  and  was 
asked  this  qnestlon:  "Did  you  bear  her  make 
any  remark  prior  to  ber  death  as  to  the  treat- 
ment Dr.,  Alrth  was  giving  her?"  to  which  be 
replied,  'T  heard  ber  say  that  Dr.  Alrth's  med- 
icine was  carrying  ber  off;"  that  this  remark 
was  made  perhaps  six  or  eight  hours  before 
tier  death,  and  was  made  more  than  once.  On 
croffi-ezamlnation  be  testified  that  thef  accused 
was  present  when  remarks  of  this  character 
were  made.  No  objection  was  made  to  the 
questions  propounded  to  the  witness  at  the 
time  of  his  examination,  nor  until  the  testi- 
mony of  the  state  bad  closed.  The  ground  of 
the  motion  finally  made  was  that  the  testi- 
mony was  Impertinent  It  also  appears  that 
counsel  for  the  accused  put  In  evidence  sub- 
stantially the  same  fact  by  another  witness 
Introduced  for  the  defense.  Waiving  the  point 
that  the  objection  came  too  late,  and  also  that 
by  Introducing  evidence  of  like  import  the 
accused  has  no  right  to  object,  we  are  of  the 
opinion  that  the  testimony  sought  to  be  with- 
drawn was  pertinent.  It  appeared  that  the 
accused.  In  repeated  conversations  with  parties 
In  reference  to  the  death  of  bis  wife,  stated 
that;  the  deceased  bad  given  her  medicine 
which  she  stated  had  caused  ber  death.  On 
one  occasion  a  short  time  before  the  sbootbig 
of  the  deceased.  In  conversation  with  W.  W. 
Hawkins,  the  accused  stated  that  deceased  bad 
caused  the  death  of  bis  wife,  and  be  would 
kill  deceased  If  be  crossed  his  path;  and  at 
the  very  time  of  the  killing  the  accused  said 
the  deceased  had  kilted  his  wife,  and  he  had 
killed  deceased  for  it  The  fact  that  the  wife 
of  the  accused.  Just  before  ber  death,  stated 
in  his  presence  that  the  medicine  administered 
by  the  deceased  was  carrying  ber  off,  was 
pertinent  as  tending  to  show  motive  for  the 
killing,  and  there  was  no  errcff  In  admitting 
it  on  this  theory  on  the  part  of  the  state. 

ni.  The  third  assignment  of  error  Is  that 
"the  court  erred  In  sustaining  the  objections 
of  the  state  attorney  to  the  introduction  and 
reading  In  evidence  the  copy  of  the  petition, 
order  appointing  a  committee,  the  report  of 
the  committee,  and  the  Judgment  of  the  coun- 
ty Judge's  court  based  thereon;  the  same  being 
a  copy  of  all  the  proceedings  In  a  cause  where- 
in Eugene  M.  Davis  was  adjudged  Insane  on 
June  30, 1000."  The  papers  mentioned  In  this 
assignment  of  error  were  offered  In  evidence 
hy  defendant  upon  the  statement  of  his  coun- 
sel that  they  were  oftered  "for  the  purpose 


of  establishing  the  fact  that  he  was  insane 
the  time  of  those  proceedings  on  Jxus  80th." 
The  proceedings  were  had  on  the  day  after 
the  homicide,  and  were  based  upon  the  provi- 
slona  of  chapter  4367  of  the  act  approved  May 
20,  1805,  the  sixth  section  of  which  provides 
that  the  provisions  of  the  act  shall  not  apply 
to  i>^^ns  charged  with  criminal  ofFenses  and 
who  plead  insanity.  This  court  Is  of  opinion 
that  the  circuit  court  was  rlg^t  In  excluding 
the  proffered  evidence  for  the  reason  that  un- 
der the  section  mentioned  proceedings  had  la 
pursuance  of  that  act  cannot  be  used  in  evV 
dence  upon  the  trial  of  a  criminal  charge 
against  the  person  adjudged  therein  to  be  lUf 
sane,  where  Insanity  Is  relied  upon  aa  a  dfir 
fense  upon  such  trial,  as  was  the  case  here. 

IV.  The  fourth  assignment  of  error  Is  bak- 
ed upon  defendant's  objection  to  a  Question 
propounded  by  the  state  to  the  witness  Oon- 
ner.  Inquiring  whether,  at  the  time  ttae  pro- 
ceedings mentioned  In  the  preceding  para- 
graph of  this  opinion  were  had,  it  was  not 
a  well-knowji  notorious  fact,  and  the  talk  of 
the  town,  that  defendant  had  on  the  preced- 
ing night  shot  the  deceased.  The  court  per- 
mitted the  question  upon  the  theory  that  the 
answer  would  tend  to  show  that  defendant 
was  charged  with  a  criminal  offense  at  the 
time  the  proceedings  were  Instituted,  within 
the  meaning  of  the  sixth  section  of  the  act 
above  referred  to.  The  fact  that  defendant 
did,  at  the  time  stated  In  the  qnestlon  and 
answer,  sboot  the  deceased,  was  proven  by 
^ewltnesses,  was  not  contested  at  the  trial, 
and  there  is  nowhere  in  the  evidence  a  sug- 
gestion or  intimation  to  the  contrary.  De* 
fendant  could  not  have  been  and  was  not  in- 
jured by  the  testimony  adduced  in  reply  to 
the  question  objected  to,  and  any  error  in  ttae 
ruling  here  assigned  as  error  Is  harmless. 

V.  The  sixth,  seventh,  and  tighth  assign- 
ments of  error  all  depend  upon  the  question 
whether  or  not  the  trial  court  correctly  ruled 
that  the  witness  Dr.  T.  S.  Anderson  was  not 
qualified  to  testify  as  an  expert  on  the  sub- 
ject of  Insanity,  and  may  be  considered  to- 
gether. The  witness  testified  that  be  had 
been  practicing  medicine  about  21  years;  that 
be  was  a  graduate  of  the  State  University  of 
Iowa,  and  a  licensed  physician  In  Florida. 
He  testified  that  be  bad  not  made  a  particu- 
lar study  of  diseases  of  the  mind,  although 
be  bad  studied  that  branch  at  college  the 
same  as  any  other  branch  of  study;  that  he 
bad  only  treated  a  very  few  patients  for  In- 
sane delusions  or  insanity,  and  only  for  a 
short  time;  that  with  the  exception  of  one, 
he  sent  them  to  the  asylum,  and  could  not 
send  that  one  because  be  died  too  quick;  that 
he  could  not  say  he  acquired  additional 
knowledge  on  the  subject  In  treating  these 
patients  to  that  be  acquired  at  college;  that 
he  would  not  have  known  how  to  treat  tbem 
If  be  bad  not  gotten  it  from  the  books  at 
college;  that  be  treated  them  by  tbe  knowl- 
edge there  obtained;  that  he  never  treated 
any  case  through  with  ttae  exception  of  that 
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one;  that  they  were  only  treated  until  be 
could  get  them  away  to  the  asylnm;  that  he 
anderstood  we  had  an  asylum  for  Insane  pa- 
ttente,  and  doctors  tbere  to  attend  them,  and 
when  he  had  one  he  got  him  there  as  quick 
as  possible,  where  he  belonged;  that  be  did 
not  consider  himself  an  expert  Upon  that 
testimony  the  court  ruled  that  the  witness 
could  not  testify  as  an  expert  on  the  subject 
of  insanity.  It  is  the  duty  of  the  trial  court 
to  detwmlne  whether  or  not  a  witness  offered 
as  an  expert  has  such  qualifications  and  spe- 
cial knowledge  as  to  make  his  opinions  In  an- 
swer to  hypothetical  questions  admissible, 
and  the  decision  of  the  trial  judge  is  con- 
clusive upon  this  qne8t](Hi,  unless  It  appears 
upon  the  evidence  to  have  been  erroneous,  or 
fo  have  been  founded  upon  some  error  In  law. 
Perkins  v.  Stlckney,  132  Mass.  217.  While  it 
appears  from  the  evidence  respecting  the  qual- 
ifications of  this  witness  that  he  was,  and  had 
been  for  about  21  years,  a  practicing  physician 
and  surgeon,  a  graduate  of  the  State  Univer- 
sity of  Iowa,  and  licensed  to  practice  his  pro- 
fession in  this  state,  and  bad  at  college  made 
a  study  of  diseases  of  the  mind,  it  does  D3t 
appear  bow  long  or  to  what  extent  bis  studies 
upon  that  subject  were  pursued,  nor  that 
since  leaving  college  be  had  devoted  any  at- 
tention to  or  pin^ued  the  study  of  the  subject 
to  any  extent;  and  as  the  Judge  had  the  wit- 
ness b^ore  him,  and  saw  the  evident  reluct- 
ance manifested  by  the  witness  to  being  re- 
garded as  an  expert,  caused  no  doubt  by  a 
conscientious  belief  on  his  part  that  his  stud- 
ies upon  the  subject  were  too  limited  and  des- 
ultory to  entitle  him  to  be  regarded  as  an 
expert,  we  cannot  say  that  the  Judge  could 
not  legally  find  from  the  testimony  that  the 
witness  vras  not  qualified  to  give  opinions 
upon  the  qu^tlon  of  insanity  based  upon  the 
strictly  hypothetical  questions  sougbt  to  be 
put  to  him.  McEwen  v.  Bigelow,  40  Mich. 
216;  Abbott  V.  Com.  (Ky.)  55  S.  W.  196;  Com. 
V.  Rich,  14  Gray,  335;  Russell  v.  State,  63 
Miss,  367;  Reed  v.  State,  62  Miss.  405;  Law- 
son,  Exp.  Bv.  p.  126  et  seq.  Some  courts 
hold  that  the  trial  Jndge  has  a  discretion  not 
subject  to  review  In  passing  upon  the  facts 
relating  to  the  qualifications  of  a  witness  of- 
fered as  an  expert,  but  a  discretion  of  thia 
nature  cannot  be  admitted  to  exist  In  the 
Jurlaprudence  of  this  state.  The  quallfica- 
tltms  necessary  to  enable  witnesses  to  testify 
as  experts  are  prescribed  as  well  as  ascer- 
tained 1^  rules  of  law,  and.  If  these  rules  are 
violated  by  the  trial  Judge,  his  action  will  be 
erroneous,  and  subject  to  review.  The  ques- 
tion whether  a  particular  witness  possesses 
the  necessary  legal  qualifications  of  an  ex- 
pert Is  a  qnestlcm  of  fact  to  be  determined 
by  the  trial  Judge  from  testimony  bearing 
upon  that  question,  and,  if  be  clearly  errs  In 
bis  decision  upon  this  question  of  fact,  his 
decision  wlU  likewise  be  erroneous,  and  sub- 
ject to  review.  Of  course,  bis  decision  upon 
such  question  of  fact  will  be  entitled  to 
weight  in  the  appellate  court,  because  of  the 


superior  advantages  possessed  by  the  trial 
Judge,  who  hears  the  testimony  and  observe^ 
the  witnesses;  and  bis  decisions  will  not  be 
pronounced  erroneous  unless  they  are  <dearly 
so.  He  must  decide  the  qnestitm  of  fact  like 
he  would  other  questions  of  fact  arising  for 
bis  decision  upon  the  trial,  and  his  decision 
will  be  given  due  weight;  but  If  he  has  «Te<l 
Id  matter  of  law,  or  If  his  dedslon  upon  the 
evidence  Is  clearly  erroneous,  it  Is  subject  to 
review  and  control  by  an  appellate  court 
The  ruling  of  the  trial  Judge  In  this  case  did 
not  preclude  the  witness  Dr.  Anderson  from 
testifying  to  facts  and  circumstances  known 
to  him  In  relation  to  the  defendant,  and  ex- 
pressing his  opinion  as  to  the  sanity  of  tiie 
latter,  based  thereon,  as  recognized  In  Arm- 
strong V.  State,  30  Fla.  170,  U  South.  ei8. 
17  L.  B.  A.  484,  for  the  witness  was  permit- 
ted to  BO  testify,  and  the  objections  embraced 
in  these  assignments  of  error  relate  solely  to 
hypothetical  questions  put  to  the  witness  as 
an  expert  on  insanity.  We  cannot  see  that 
the  rulings  were  clearly  erroneous,  and  these 
assignments  of  error  are  therefore  not  well 
taken. 

VI.  Tbe  fifth  assignment  of  error  is  as  fol- 
lows: "The  court  erred  In  using  the  follow- 
ing language  In  the  hearing  of  the  Jury,  to- 
wit:  'The  court  having  ruled  that  this  is 
not  an  expert  witness,  Mr.  Stripling,  I  want 
this  matter  of  examination  of  the  witness  to 
stop.  He  cannot  answer  that  question  un- 
less he  is  an  expert,  and  I  have  said  that  thi- 
questimi  ought  to  have  been  objected  to  by 
the  state  attorney;  that  I  do  not  waut  to 
appear  as  prosecuting  In  the  matter,  bnt  tbat 
It  bas  been  gone  over,  and  I  want  It  to 
stop.* "  Previous  to  this  remark  the  court 
had  ruled  that  the  witness  Dr.  Anderson 
was  not  an  expert,  and  that  questions  jh-o- 
pounded  to  him  on  the  theory  that  the  wit- 
ness was  an  expert  could  not  be  answered. 
Other  questions  along  the  same  line  were 
propounded,  which  the  court  exdnded,  and 
thei-eafter  another  question  of  the  same  na- 
ture was  asked,  which  elicited  the  remarks 
from  the  court  embraced  In  this  assignment 
of  error.  It  Is  proper  for  tbe  court,  after 
having  distinctly  ruled  that  a  witness  was 
not  qualified  as  an  expert,  to  insist  that  tbe 
time  of  the  court  shall  not  be  consumed  in 
propounding  questions  to  such  witness  od 
the  theory  tbat  be  was  an  expert  We  see 
nothing  in  the  remarks  injnrions  to  an; 
right  of  the  defendant. 

VII.  The  ninth  assignment  of  error  is  not 
argued,  and  la  therefore  abandoned. 

VITI,  The  tenth  assignment  of  error  re- 
lates to  a  portion  of  the  chai^  to  the  Jury 
on  the  effect  of  Intoxicants  on  the  mhid  at 
an  accused  when  oommltting  a  homicide. 
The  objections  urged  to  this  portion  of  tbe 
charge  are:  First,  that  there  was  no  basis 
In  the  evidence  for  a  charge  tm  tbe  subject; 
second,  tbat  the  conrt  assumed  in  the  charge 
that  the  accused  was  Intoxlcsted,  or  drink- 
ing; and,  tbird,  that  the  rule  stated  was  In- 
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correct,  and  also  teaded  to  deprive  tbe  ac- 
cused of  the  defense  of  Insanity,— the  only 
one  upon  which  he  relied.    It  Is  true  that  the 
defense  of  Insanity  is  the  only  one,  so  far 
as  disclosed  by  the  evidence,  relied  on  by  the 
a  censed;  but  there  was  sufficient  evidence  of 
tlie  use  of  intoxicants  by  the  accused  to  au- 
thorize the  cdnrt  to  Instruct  the  jury  on  the 
subject.  The  fact  altme  that  the  accused  did 
not  request  or  desire  any  instruction  thereon 
did  not  render  the  charge  erroneous.  Oarcia 
V.  State.  84  na.  311,  16  South.  223.  The 
court  did  not  assume  in  the  charge  that  tbe 
accused  was  drinking  or  intoxicated,  nor 
does  the  charge  exclude  from  the  Jury  the 
defense  of  Insanity  relied  upon  by  the  ac- 
cused, which  defense  was  fully  covered  and 
dlstincUy  submitted  to  the  Jury  Id  other  por- 
tions of  the  Instmctions  given.    The  only 
other  contention  is  tliat  the  instruction  did 
not  correctly  state  the  rale  on  the  subject 
If  the  defense  relied  on  was  not  maintain- 
able under  the  itroof,  the  accused  was  clear- 
ly Kullty  of  murder  in  tbe  first  d^ree.  unless 
it  be  that  1^  the  use  of  intmlcants  he  was 
unable  to  form  a  premeditated  design  to 
take  the  life  of  tbe  accused.  The  undisput- 
ed evidence  Is  fliat  on  the  evening  of  the 
homicide  tbe  accused  sought  the  deceased  at 
bis  borne,  and,  not  finding  him  there,  went 
to  a  drug  store  and  inquired  for  him,  saying 
be  wanted  to  see  falm.  Being  informed  that 
be  was  out,  he  said  be  would  wait  for  him, 
which  he  did.  After  a  sbort  time  the  de- 
ceased walked  in  the  drag  store  at  a  back 
door,  and,  after  greeting  tlie  accused,  passed 
behind  a  counter,  and  walked  towards  a 
cigar  case  In  fnmt.  Tbe  accused  walked  in 
the  same  direction  on  the  outside  of  the 
counter,  both  being  engaged  quietly  In  a 
friendly  conversation,  audible  to  other  per- 
sons presmt    The  deceased  reached  the 
cigar  case,  and  got  out  a  cigar,  and  at  that 
time  the  accused  shot  him  with  a  pistol. 
After  the  firing  by  accused  of  several  sbots 
In  quick  succession,  the  deceased  crouched 
behind  the  counter,  and  tbe  accused  stepped 
towards  the  door,  turned  back,  reached  over 
or  around  the  counter,  and  fired  again,  and 
as  be  walked  out  of  the  store  said,  "He 

killed  my  wife,  and,  G— d  d  n,  I  will  kill 

him."  There  was  also  testimony  tending  to 
show  that  the  accused  was  drinking  intoxi- 
cating liquors  a  short  time  before  the  killing, 
and  to  some  extmt  under  its  infinmce,  but 
it  did  not  go  to  the  extent  of  indicating  fixed 
or  tonporary  insanity  on  bis  part  The  de- 
fense was  insanity,  and  this,  of  course.  In- 
volved tbe  mental  capacity  of  tbe  accused  to 
distinguish  between  right  and  wrong,  and  to 
comprehend  the  nature  of  bis  act  In  taking 
llf&  Tbe  court  instracted  the  jnry  as  to  the 
effects  of  intoxicants  <m  the  mind,  in  connec- 
tion with  the  defense  of  insanity,  an  a  rmult 
of  a  diseased  mind,  and  tbe  most  favorable 
view  that  tbe  Jnry  could  have  taken  of  the 
testimony  In  reference  to  the  use  of  Intoxi- 
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cants  was  tbat  the  accused  did  not  have 
capacity  by  reason  thereof  to  form  a  pre- 
meditated design  to  take  life,  and  hence 
could  not  be  guilty  of  mnrder  In  tbe  first  de- 
gree. The  court  instructed  tbe  jury  tbat  If 
the  accused,  at  the  time  of  tbe  homicide, 
was  so  much  under  the  effects  of  Intoxicants 
as  to  be  unable  to  form  a  premeditated  de- 
sign to  effect  tbe  death  of  the  deceased,  then 
he  could  not  be  convicted  of  murder  In  the 
first  degree  nor  manslaughter;  but  that  if 
tbe  evidence  satisfied  them  beyond  a  rea- 
sonable doubt  that  at  the  time  of  tbe  UllinK 
tbe  accused  knew  he  was  doing  wrong,  and 
then  had  wlU  power  sufficient  to  enable  him 
to  resist  the  temptation  to  do  tbe  wrongful 
act,  and  under  tbe  influence  of  passion  and 
a  spirit  of  revenge  or  taijnry,  either  real  or 
imaginary.  Slew  tbe  deceased,  he  could  be 
convicted  of  murdw  in  the  second  degree. 
Aside  from  tbe  defense  of  Insanity,  which 
the  jury  rejected,  if  tbe  accused  was  not 
guilty  of  minder  in  tbe  first  degree  by  reason 
of  bis  Incapacity  resulting  from  tbe  use  of 
intoxicants  to  form  a  premeditated  design 
to  take  life,  be  was  clearly  gnilty,  under  the 
testimony,  of  murder  In  the  second  degree. 
The  latter  part  of  tbe  charge,  though  not 
stating  the  conditions  of  tbe  second  degree 
of  murder  as  defined  by  the  statote,  was  not 
erroneous  as  applied  to  the  facta  of  the  case- 
The  court  had  already  d^ned  the  (^ense  in 
the  language  of  the  statute  In  a  prior  part 
of  the  cbarge.  We  think  th«'e  Is  no  tenable 
ground  for  reversing  the  judgment  in  the 
particulars  of  which  complaint  Is  made. 

IX.  The  deventb  assignmoit  of  avor  is 
predicated  upon  the  following  charge  to  tbe 
jury:  "The  important  question  tar  you  to 
decide  Is,  was  the  accused,  at  tbe  time  the 
fatal  shot  or  shots  yrere  fired,  laboring  under 
nn  insane  delusion  or  insanity  to  such  aa 
extent  as  not  to  know  that  be  vas  vlolatintr 
tbe  law  and  dohig  wrong.  It  not  being  suffi- 
cient that  be  was  Insane  before  or  aft<T  that 
time?  Where  Imunlty  of  a  permanent  type 
or  continuing  nature  or  possessed  of  the 
charactoistlcs  of  an  habitual  or  confirmed 
disorder  of  the  mtaul  Is  shown  to  have  exist- 
ed prior  to  tbe  commission  of  the  act,  it  is 
presumed  to  continue,  until  tbe  presumption 
Is  overcome  \xy  testimony  to  the  contrary. 
But  this  presumption  does  not  apply  to  spas- 
modic mania,  or  to  disorders  of  tbe  mind 
produced  by  the  violence  of  disease,  or  any 
form  of  temporary  Insanity."  The  main 
ground  of  objection  urged  to  the  cbaige  Is 
that  it  adopta  as  a  test  of  responsibility  for 
crime  the  mental  ability  to  perceive  the 
wrongfulness  of  the  act  when  it  Is  asserted 
the  correct  rule  Is  that  enunciated  by  some 
modem  authorities  In  this  country  that  mere 
capacity  to  distinguish  between  right  and 
wrong  as  apt^led  to  the  particular  act  Is  not 
a  legal  test  of  responsibility  for  crime,  but 
that  such  capacity  may  be  coexistent  with 
an  aba«ice  of  ability  to  resist  the  Impulse 
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to  Mnunlt  the  wrongful  act,  in  whlcli  event 
there  will  be  no  criminal  resimnsiUllty. 

The  nineteenth  aBsIgnment  of  error  relates 
to  a  clause  of  the  charge  Immediately  preced- 
ing the  charge  set  out  above,  and  both  claosea 
tc^ether  constitute  a  single  paragraph  In  the 
charge.  Intended  to  be  construed  as  an  en- 
tirety; so  that  these  assignments  of  error  may 
be  eonsidered  together.  The  clause  embraced 
in  the  nineteenth  asBlgnment  reads  as  follows: 
**Ta  justify  an  acquittal  or  verdict  of  not 
guilty^  It  Is  not  sufficient  to  show  that  the  de- 
fendant was  Insane  before  or  after,  or  both 
before  and  after,  the  time  of  the  killing,  al- 
though such  evidence  Is  admitted  to  enable 
you  better  to  decide  on  the  probable  condition 
of  the  mind  at  that  time."  So  far  as  the  first 
sentence  of  the  charge  Is  concerned,  which  la 
objected  to  under  the  nineteenth  assignment 
of  error,  there  is  no  merit  in  the  objection. 
The  entire  paragraph  was  intended  to  and  did 
announce  the  rule  that  the  Jury  must  And  the 
defendant  to  liave  been  iuBane  when  the  fatal 
shots  were  fired,  in  order  to  Justify  an  acquit- 
tal on  the  ground  of  insanity.  It  was  not 
snfiQcient  tbat  he  was  Insane  before  or  after, 
or  both  before  and  after,  the  firing  of  the 
fatal  shots,  but  be  must  be  Insane  at  that  par- 
ticular moment.  If,  howev^,  insanity  of  a 
permanent  type  or  continuing  nature,  or  charac- 
terized by  an  habitual  and  confirmed  disorder 
of  the  mind,  not  temporary  or  occasional,  were 
shown  to  liave  existed  prior  to  the  commission 
of  the  act.  It  would  be  presumed  to  continue 
up  to  the  commission  of  the  act,  unless  the 
presumption  were  overcome  by  competent  tes- 
timony. Armstrong  v.  State,  80  Fla.  170,  11 
South.  018.  17  L.  E.  A.  484. 

Becurrlng  now  to  the  eleventh  assignment 
of  error,  It  is  apparent  from  the  entire  Instnic- 
tlon  that  the  object  of  this  Instrnction  was 
not  to  give  a  comprehensive  or  authoritative 
rteflaltlon  of  the  test  of  mental  responBibllity, 
but  merely  to  define  the  period  at  which  men- 
tal Irresponsibility  must  be  shown  in  order  to 
warrant  an  acquittal  on  that  ground;  and  the 
cbarge  must,  therefore,  be  considered  In  con- 
nection with  the  other  charges  given  on  the 
subject  In  determining  whether  or  not  it  was 
objectionable  on  the  ground  urged  under  this 
nssignment  of  error.  The  entire  charge  of  the 
court  should  be  considered  as  a  whole  In  de- 
termining the  propriety  of  an  exception  to  any 
iwrtlon  thereof,  and,  If  the  charge  as  a  whole 
is  correct,  there  is  no  ground  of  exception. 
Clifton  V.  State,  26  Fla.  523,  7  South.  8G3. 
Exceptions  to  other  charges,  however,  directly 
present  the  question  as  to  the  proper  test  in 
(letermioing  mental  irre^onslbllity,  and  the 
question  may  be  cousldered  under  this  assign- 
ment of  error.  McNaghten's  Case,  referred  to 
In  Copeland  v.  State.  41  Fla.  320,  26  South. 
319,  is  the  leading  English  authority  on  the 
subject.  In  that  case  Chief  Justice  Tindal,  in 
bis  charge  to  the  Jury,  said  that:  "The  ques- 
tloo  to  be  determined  Is  whether,  at  the  time 
the  act  In  question  was  c(»umltted,  the  prlBon- 


er  had  or  had  not  the  use  of  his  anderataibC- 
Ing,  so  as  to  know  that  he  was  doing  a.  wrcMi; 
or  wicked  act.   If  the  Jurors  should  l>e  of  opia- 
lon  that  the  prisoner  was  not  sensible,  at  the 
time  he  committed  it,  that  he  was  vtoiittfng 
the  laws  both  of  God  and  man,  then  he  -wiMiA 
be  entitled  to  a  verdict  In  his  favw,   but  tC. 
on  the  contrary,  they  were  of  opinton  thai 
when  he  committed  the  act  he  was  tn  a  scnrad 
state  of  mind,  then  their  verdict  must  be 
against  him."   There  was  a  venUct  of  "net 
guilty,  on  the  ground  (tf  Insanity."  and  the 
case,  which  was  tried  in  1843,  aft^wsrda  be- 
came the  subject  of  debate  In  the  house  o! 
lords,  whereupon  tt  was  determined  to  take 
the  opinions  of  the  Judges  on  the  law  goTem- 
Ing  such  cases.   Two  of  the  questions  pro- 
pounded to  the  Judges  were  as  fcAows:  "Wliat 
are  the  proper  questions  to  be  submitted  to  the 
Jury  where  a  person  alleged  to  be  afflicted 
witb  Insane  delusion  respecting  one  or  more 
particular  subjects  or  perstKis  is  charged  wltfc 
the  commission  of  a  crime  (murder,  for  ex- 
ample), and  Insanity  ia  set  up  as  a  defense?" 
And  "in  what  terms  ought  the  question  to  be 
left  to  the  jury  as  to  the  prisoner's  state  at 
mind  at  the  time  whai  the  act  was  commit- 
ted"?  In  their  response  the  Judges  say:  "A^ 
these  two  questions  appear  to  us  to  be  more 
conveniently  answered  together,  we  have  to 
submit  our  opinion  to  be  that  the  Jurwa  ought 
to  be  told  in  all  cases  that  a  person  charged 
with  crime  will  be  regarded  as  sane  unless  at 
the  time  of  the  committing  of  the  act  the 
party  accused  was  laboring  under  such  a  de- 
fect of  reason  from  disease  of  the  mind  as  not 
to  know  the  nature  and  quality  of  the  act  be 
^ras  doing,  or,  If  he  did  not  know  It,  that  be 
did  not  know  he  was  doing  what  was  wrong. 
The  mode  of  putting  the  latter  part  of  the 
question  to  the  jury  on  these  occasions  has 
generally  been  whether  the  accused,  at  the 
time  of  doing  the  act,  knew  the  difference  be- 
tween right  and  wrong;  which  mode,  though 
rarely,  if  ever,  leading  to  any  mistake  with 
the  Jury,  ia  not,  as  we  conceive,  so  accurate 
when  put  generally  In  the  abstract  as  when 
put  with  reference  to  the  party's  knowledge 
of  right  and  wrong  tn  respect  to  the  very  act 
with  which  he  Is  charged.   If  the  question 
were  to  be  put  as  to  tbe  knowledge  of  the 
accused  solely  and  exclusively  with  reference 
to  the  law  of  the  land.  It  might  tend  to  con- 
foimd  the  Jury  by  inducing  them  to  believe 
that  an  actual  knowledge  of  the  law  of  the 
land  was  essential  In  m^er  to  lead  to  a  con- 
viction; whereas  the  law  is  administered  upon 
tbe  principle  that  every  one  must  be  taken 
conclusively  to  know  it,  without  proof  that  be 
does  know  it   If  the  accused  was  conscious 
that  the  act  was  one  which  he  ought  not  to 
do.  and  If  tluit  act  was  at  the  same  time  et»i- 
trary  to  the  law  of  the  land,  he  Is  punishable: 
and  the  usual  course,  therefore,  has  been  to 
leave  tbe  question  to  the  Jury  whether  the 
party  accused  had  a  sufficient  degree  of  tea- 
son  to  know  that  be  wu  dolus  an  act  tbat 
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wai  VTong;  and  this  conrae.  we  think,  )e  cor* 
Tect,  accompanieft  wUb  such  observattons  and 
•explanatkms  as  tlie  circumstances  of  escb 
particular  case  may  require."  McNagbtea's 
Case,  10  Clark  &  F.  200,  20»-2U.  Bection 
2S6»  of  onr  Revised  Statutes  prorldee  that 
*'tbe  common  law  of  Ei^land  In  relation  to 
-crime,  except  so  far  as  tlie  same  relates  to 
modes  and  degrees  of  punlsbment,  shall  be  of 
full  force  hi  the  state  where  thete  Is  no  exist- 
%ag  provision  by  statute  on  the  subject" 
There  la  no  statute  deftolng  what  degree  ot 
Irrewonslbfllty  shall  conetitnte  incapadty  to 
commit  a  criminal  act,  and  hence  the  common- 
law  rule  must  govern.  The  rule  amunuMed  In 
McNaghten's  Ctaae  la  substantially  the  rale 
laid  down  In  aU  the  modem  BogUdi  antlKHrl* 
ties,  and  the  wtigfat  of  antbority  in  this  conn- 
try  suppwts  the  Bn^^lsh  rule.  Pet^  t.  Hotn. 
«2  OaL  120.  45  Am.  Rep.  651;  People  v  Ow- 
«i)s.  123  Cal.  482,  se  Pac.  2B1;  MftcUn  t. 
State,  &0  N.  J.  Law.  495.  S6  Aa  1040;  Oeni 
V.  State,  50  N.  J.  Law,  488,  37  AtL  60,  69 
Am.  St  Rep.  eiO;  State  v.  MUler,  111  Mo. 
S42.  20  S.  W.  243;  State  Pagels.  92  Ma 
300.  4  S.  W.  831;  Ford  T.  State.  7&  Ulss^  784. 
19  South.  665.  36  L.  R.  A.  117;  Oumfaigbam 

State,  56  Miss.  260,  21  Am.  Rep.  860;  State 
T.  Mcintosh,  39  S.  C.  97,  17  a  B.  446;  State 
T.  Alexander.  80  8.  G.  74,  8  S.  B.  440,  14  Am. 
St.  Rep.  879;  WUcox  v.  State.  94  Tenn.  106, 
118,  et  seq..  28  S.  W.  812;  SUte  v.  Murray, 
11  Or.  413.  5  Pac  65;  Burgo  v.  State,  26  Neb. 
639,  42  N.  W.  701;  Flanagan  v.  People,  62 
K  Y.  467.  U  Am.  Rep.  781;  Walker  v.  Peo- 
lie,  26  Run,  67;  State  v.  Mowiy,  37  Kan.  869. 
15  Pac.  282;  State  t.  Nlxon^  32  Kan.  205.  4 
Pac  169;  State  v.  Brandon,  63  N.  O.  463; 
Spencer  v.  State,  69  Md.  28.  13  AtL  809;  U. 
a  V.  Toong  (D.  0.)  25  Fed.  710;  U.  8.  t. 
Holmes.  1  GltflT.  96,  Fed.  Gas.  No.  15.382;  3 
WIttbaus  &  B.  Med.  Jur.  410  et  seq.  Two 
cases  in  accord  with  the  views  here  expressed, 
and  reviewing  a  large  number  of  the  authori- 
ties, are  State  v.  Harrison.  86  W.  Va.  729,  15 
S.  E.  982, 18  L.  B.  A.  224,  and  State  V.  Knight, 
%  Me.  467,  60  AU.  276,  65  L.  B.  A.  373.  A 
leading  case  holding  the  ooiitrary  view  Is  Paz^ 
«ons  V.  State,  81  Ala.  577.  2  South.  854,  60 
▲m.  Bep.  193.  The  pcdlcy  of  introducing  such 
An  innovation  <m  the  common-law  rule  does 
not  seem  to  have  commmded  itself  to  li^^ala- 
ttve  assemblies  In  England  or  in  this  country. 
An  unsDccesBfol  attempt  seems  to  have  been 
made  to  enact  the  "Irresistible  impulse"  doc- 
trine In  Engjand,  and  it  has  been  Ignored  In 
adopting  the  pmal  codes  of  several  states  hen. 
People  V.  Taylor.  138  N.  Y.  398,  3c  N.  B.  276; 
State  T.  Scott,  41  Minn.  865,  43  N.  W.  62; 
Maaa  v.  Territory,  10  OU.  714,  63  Pae.  960. 
S3  L.  R.  A.  814.  From  what  has  been  said 
it  follows  that  there  wss  no  error  ta  the  dtarge 
of  which  the  plaintiff  In  error  can  complain. 

X.  The  twelfth  assignment  of  error  al- 
leges error  In  giving  a  charge  to  the  Jury  as 
follows:  "In  the  case  at  bar  the  defendant 
fnslsta  that  he  Is  not  goll^,  because  he  was 


laboring  under  hoKolcldal  insanity  when  the 
tatal  Bhota  were  ired.— of  Insanity,  or  partial 
insanity,  or  inability  to  form  a  design  to  take 
the  life  of  the  deceased,— and  is  not  responsi- 
ble for  the  acta,  because  he  was  incapable  ot 
knowing  right  from  wrong."  The  succeed- 
ing part  of  the  same  paragraph  in  the  charge 
reads  aa  follows:  "You  are  tostructed  that; 
In  oxHer  to  constltnte  the  crime  of  murder, 
tlie  slayer  most  have  a  reaponaltAe  and  sane 
mhid.  An  irresponsible,  insane  man  can  no 
more  commit  murder  than  a  sane  man  can 
do  so  wlthovt  killing.  His  condition  of  mind 
cannot  be  a^iarated  from  the  act  If  he  is 
laboring  under  a  disease  ot  the  mental  facili- 
ties to  such  an  extent  that  he  does  not  know 
what  he  Is  doing,  or  does  not  know  that  It  is 
wrong,  then  he  cannot  be  held  accountaUe 
for  a  homicide  committed  while  laboring  un- 
der such  disease  of  his  mortal  faculties  to 
that  extmt"  Tb&x  la  no  exception  to  the 
latter  part  of  the  cfaai^  and  the  entire 
cSiarge.  taken  t(«et3ier,  furnishes  no  jusl 
grmmd  of  exceptkm  to  the  plaintiff  to  error. 

XL  The  thirteenth  assignment  of  error  is 
as  foUonra:  "The  court  erred  In  charging  the 
Jnry  aa  CoUovrs:  If,  however,  tiiere  arises 
from  the  evidence  cmntog  from  any  quarter, 
a  reasonable  doubt  of  the  sanity  <^  the  ac- 
cused, the  pmsumptlon  of  the  law  la  over- 
come^ and  the  accused  Is  entitled  to  an  ac- 
gulttal,  unless  the  state  by  evUoice  meeta 
and  overcomes  this  reasonable  doobt  arising 
In  his  tanr  by  testUnony  to  the  contrary." 
Objection  la  takm  to  tiie  use  of  the  words 
**unlea8  the  state  Xny  evidence  meeta  and  over- 
oomea  tills  reascmaUe  doubt  arising  In  hie 
favor  by  testimony  to  the  contrary."  There 
Is  no  merit  In  the  obtJectifai.  The  clause  ob- 
jected to  under  this  assignment  of  error  has 
bem  expressly  approved  by  this  court 
Armstrong  v.  State,  supra. 

XII.  Tlie  fonrteenOi  assignment  of  error  al- 
leges error  to  the  ftdlowtog  charge:  'The 
true  test  of  criminal  responsiUllty,  when  the 
dtfense  of  insanity  la  interposed,  la  whether 
the  accused  had  auffldent  use  of  his  reason 
to  understand  the  nature  and  canseqtienees 
of  the  act  with  which  be  Is  charged,  and  to 
understand  that  it  ms  wrong  fbr  him  to  com- 
mit it;  that  If  IMs  was  the  fact,  he  was 
criminally  reapcmslble  for  it.  whatever  pe- 
culiarity may  be  shown  about  him  in  other 
respects.  Wbereas.  If  his  reaaon  was  so  de- 
fective, to  cmseqnence  o!  mental  disorder, 
tha'  he  coidd  not  understand  what  he  was 
doing,  or  that  what  he  wat  doing  was  wrong, 
he  ouf^t  to  be  treated  as  an  hrresponsiUe  per- 
son, and  acgoitted."  The  only  ground  of  ob- 
jection urged  to  the  ctaa^  Is  that  It  adopto 
as  a  test  oe  respaaslblllty  the  ability  to  dis- 
tingulsh  between  right  and  wrong  In  the 
commission  of  the  act,  and  this  assignment  ot 
error,  tm  reasons  stated  to  paragraph  IX  of 
this  oi^nlon,  is  wlOiout  merit. 

XIII.  The  fifteenth  assignment  Is  that  the 
court  erred  In  diarging  as  follows:  **Now,  aa 
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the  law  preSTimeH  every  one  sane  and  respon- 
sible, the  question  ta,  what  la  there  In  this 
case  to  show  to  the  contrary  ae  to  this  de- 
fendant's mental  condition  on  the  29th  day 
of  June  last?  You  are  instructed  that  you 
are  not  warranted,  as  a  jury.  In  Inferring 
that  a  man  Is  Insane  from  the  mere  fact 
alone  of  his  committing  a  crime,  or  from  the 
enormity  of  the  crime,  or  from  the  mere  ab- 
sence of  adequate  motives  for  its  commis- 
sion." There  was  no  error  in  this  charge. 
Sanity  Is  the  normal  condition,  and  a  party 
charged  with  the  commission  of  crime  Is  pre- 
sumed to  be  sane.  The  mere  fact  of  the 
commission  of  the  crime  la  not  Itself  suffi- 
cient to  overcome  this  presumptloD.  Arm- 
strong T.  State,  supra;  Copeland  y.  State,  in- 
pra;  Kerr,  Horn.  S  477. 

XIV.  The  sixteenth  assignment  of  error  is 
only  insisted  upon  in  connection  with  the 
claim  that  the  court  erred  In  charging  as  to 
the  legal  teat  of  mental  responsibility  In  ac- 
cordance with  the  law  announced  in  instruc- 
tions ahready  considered,  as  to  which  it  has 
been  shown  there  waa  no  error. 

xy.  The  seventeenth  assignment  of  error 
la  that  the  court  erred  In  charging  the  Jury  as 
follows:  "If  a  man's  nerves  were  so  Irritated 
by  a  baby's  crying  that  he  became  vexed,  and 
Instantiy  killed  It,  hia  act  would  he  murder. 
It  would  not  he  less  murdo:  if  the  same  Irri- 
tation and  corresponding  desire  was  produ- 
ced by  some  Internal  disease.  The  great  ob- 
ject of  criminal  law  Is  to  induce  people  to 
control  their  impulses;  and  there  is  no  rea- 
son why,  if  they  can,  they  should  not  control 
their  Insane  as  well  as  sane  Impulses. 
Whether  or  not,  In  'the  case  at  bar,  there 
were  such  insane  impulses,  and.  If  there 
were,  whether  or  not  they  were  Irresistible, 
or  could  have  been  resisted,  you  are  to  de- 
cide from  the  evidence."  The  court,  in  addi- 
tion to  the  instructions  already  considered  as 
to  the  legal  test  of  responsibility  for  crime 
claimed  to  have  been  committed  by  an  ac- 
cused while  Insane,  instructed  them  upon  the 
subject  of  IrresisUhle  impulse,  telling  them 
that  though  defendant,  at  the  time  of  com- 
mitting the  act,  had  sufficient  mental  capaci- 
ty to  distinguish  between  right  and  wronq 
with  respect  to  the  act  he  was  committing, 
and  knew  that  It  was  wrong  to  do  the  act, 
yet  If,  by  reason  of  mental  disease,  the  de- 
fendant had  not  sufficient  will  power  to  ena- 
ble him  to  refrain  from  doing  the  act,  he 
would  not -be  guUty;  and  in  the  course  of  his 
charge  upon  this  subject  of  irresistible  im- 
pulse he  used  the  llluatration  mentioned  in 
the  first  clause  of  this  Instruction,  which  Is 
the  only  clause  claimed  to  be  erroneous  in 
the  briefs.  As  we  have  stated,  the  "Irresisti- 
ble impulse"  doctrine  does  not  obtain  In  this 
state,  and  such  Impulse  is  not  recognized  as 
affecting  responsibility  for  a  crime  committed 
by  one  who  has  snfficlent  mental  capacity  to 
distinguish  between  right  and  wrong  with  re- 
spect to  the  particular  act,  and  who  knows 
that  be  is  doing  wrong  when  he  commits  it; 


but,  of  course,  the  defendant  does  not  and 
cannot  complain  that  the  Irresistible  impulse 
theory  was  submitted  to  the  Jury,  for  it  was 
entirely  favorable  to  him.  We  can  see  no 
objection  to  the  Illustration  used  by  the  Jxidgc 
In  the  Instruction  we  are  now  considering, 
for  It  is  entirely  correct  when  applied  ti> 
causes  of  partial  Insanity,  as  was  done  In 
this  case,  particularly  when  used  in  connec- 
tion with  and  Immediately  preceding  the  lan- 
guage used  in  the  aame  paragraph  as  set  ont 
above. 

XVI.  The  elghte«ith  assignment  of  error 
alleges  error  In  the  f<^owing  charge:  "It  a 
person  under  an  Insane  delusion  as  to  existing 
facts  commits  an  offense  In  consequence 
thereof,  his  guilt  or  innocence  depends  on  tbe 
nature  of  the  delusion.  If  such  person  labors 
under  partial  delusions  only,  and  Is  not  in 
other  resi>ects  Insane,  he  must  be  considered 
in  the  same  situation  as  to  responsibility  as 
if  the  facta  with  respect  to  which  the  delu- 
sion exists  were  real  For  example,  if,  un- 
der the  influence  of  hia  delusion,  he  supposes 
another  man  to  be  In  the  act  of  taking  tils 
life,  and  he  kills  that  man,  as  he  supposes, 
in  self-defratse,  then  he  would  be  exempt 
from  punishment  But  If  his  delusion  was 
that  the  deceased  had  inflicted  a  serious  in- 
Jury  to  his  character  or  property,  or  to  his 
happiness  in  any  way,  and  he  killed  him  in 
revenge  for  such  supposed  or  real  Injury,  he 
would  be  liable  to  punishment,  If  he  had 
mind  to  enable  him  to  distinguish  right  from 
wrong  at  the  time  the  homicide  occurred.** 
The  plaintifC  in  error  had  no  proper  ground 
for  exception  to'  this  charge.  The  charge, 
without  the  qualification  contained  In  the  last 
clause,  is  almost  in  the  identical  language 
used  by  the  Judges  in  answer  to  the  fourtb 
question  propounded  to  them  in  McNaghtoi's 
Case,  supra. 

XVII.  The  tw«itieth  assignment  of  error 
alleges  error  in  the  following  remarks  made 
by  the  court  to  the  Jury  at  the  conclusion  of 
the  charge:  "Inasmuch  as  the  present  term 
of  this  court  expires  at  12  o'clock  to-night,  i 
deem  It  my  duty  to  instruct  you  that  lifl, 
after  due  and  thorough  deliberation  on  a 
cause,  a  Jury  shall  return  Into  court  without 
luiTlng  agreed  upon  a  verdict  the  court  may 
explain  to  them  anew  the  law  applicable  to 
the  case,  and  may  send  them  out  again  for 
further  deliberation;  but  If  they  shall  re- 
turn a  second  time  without  having  agreed 
upon  a  verdict  they  shall  not  be  soit  out 
again  without  their  own  consent  unless  they 
shall  ask  for  some  further  explanation  of  the 
law.  I  mention  these  facts  that  you  proceed 
with  Judicious  activity  in  the  consideration 
of  the  evidence,  as  your  verdict,  to  be  effect- 
ive or  valid,  must  be  presented  In  co\irt  dur- 
ing this  term,  which  ends,  as  already  stated, 
at  12  o'clock  to-night"  The  bill  of  excep- 
tions shows  that  the  case  was  submitted  to 
the  jury  at  6  o'clock  p.  m.,  ant  that  they  re- 
turned their  verdict  at  10:30  o'clock  p.  m.  on 
the  day  the  charge  of  the  court  waa  given 
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them,  and,  as  fbexe  Is  nothing  In  the  record 
showing  the  contrary,  ve  must  assume  that 
the  term  of  the  comt  ecplzed  at  the  time 
stated  in  the  tastmctlon  objected  to.  It  was 
2>roper  for  the  court  to  gire  the  charge  un- 
der the  drcDmstances,  and  It  had  no  traden- 
«y,  that  we  can  see,  to  Influence  the  Jnrr  to 
render  a  verdict  without  doe  consideration,  or 
to  withdraw  their  minds  from  the  Importance 
of  their  dntles  and  the  responsibilities  de- 
volving, upon  them  as  Jurors.  Slgsbee  t. 
State,  48  Fla.  — ,  80  South.  816;  Myers  t. 
State,  43  Fla.  — ,81  South.  276. 

XVTIL  The  twenty-first  assignment  of  er- 
ror Is  that  "the  court  erred  In  not  sustaining 
the  motion  of  the  defendant  to  strike  the  evi- 
dence of  W.  W.  Hawkins,  given  in  rebuttal, 
jihout  a  threat  alleged  to  have  been  made  by 
the  defendant."  The  testhntmy  which  was 
the  subject  of  the  motion  was  to  the  efCect 
that  Ml  the  17th  of  June— 12  days  prior  to 
the  homicide— the  witness  was  in  company 
with  the  defoidant,  and  tlie  latt^,  In  course 
«f  a  converaatlan,  remarked,  "Boys,  I  have 
no  wife,  but  I  would  have  had  one  If  Dr. 
Alrth  had  not  killed  or  polscmed  her,"  or 
-words  to  that  effect;  and,  farther,  "He  said 
he  bdleved  that  he  had  killed  her,  and  al- 
wa^  would  believe  It,  and  the  first  time  he 
4X08sed  his  path  he  would  kin  him."  There 
■was  no  objection  to  the  question  In  response 
to  which  the  testimony  was  eUdted,  hut  the 
bin  of  exceptions  shows  that  after  the  admis- 
sion of  the  testimony  "defendant  moved  the 
court  to  strike  out  and  withdraw  fn>m  the 
Jury  the  evldoice  of  W.  W.  Hawkhis,  glvoi 
In  rebuttal,  and  because  the  defepdant  has 
AO  opportunity  to  disprove  It."  The  asslgn- 
ment  ot  error  Is  without  merit.  It  Is  within 
the  discretion  of  the  trial  court  to  permit  a 
witness  for  the  state,  after  the  condusicm  of 
the  defendant's  case,  to  testify  to  matters 
not  strictly  In  rebuttal,  but  which  might  have 
heen  Introduced  as  part  of  the  main  case; 
and  it  does  not  appear  that  there  was  any 
abuse  of  that  discretion.  Anthony  v.  State 
<declded  at  this  term)  32  South.  818.  If  the 
defoidant  had  desired  to  contradict  or  im- 
peach the  testimony  of  the  wltnesi^  he  should 
have  offered  evldoice  for  that  purpose,  which 
he  could  properly  have  done. 

SIX.  The  twenty-second  and  oidy  remain- 
ing aadgnment  of  error  Is  that  the  court  err- 
ed in  denying  defendant's  motion  for  new 
trial.  It  la  only  argued  on  the  ground  that 
the  evidence  falls  to  sustain  the  verdict,  and 
that  ground  Is  untenable.  The  only  questions 
for  the  Jury  to  determine  wera  whether  or 
not  the  defendant  was  Insane,  and.  If  not, 
the  degree  ot  his  offense.  Upon  these  ques- 
tlons  there  was  conflicting  testimony,  and  It 
was  the  peculiar  province  of  the  Jury  to  settle 
It.  The  Jury  did  sc^  and  there  Is  ample  testi- 
mony to  support  the  verdict 

There  Is  no  error  disclosed  In  the  record 
prejudicial  to  the  idalntlff  In  error,  and  the 
Judgment  of  the  court  below  should  be  af- 
firmed, and  It  Is  so  ordered. 


WITHERS  V.  SANDLIN. 

(Supreme  Court  of  Florida.   Feb.  18,  1902.) 

ACTION  ON  ACCOUNT  STATED— BVIDnNOB—AD- 
HINISTRATORr-FRBSENTATION  OF  ACCOUNTS 
—WITNESS— COMPETENCY. 

1.  An  ac<^ouut  sued  on  as  the  cause  of  action 
with  8U  ex  parte  affidavit  attached,  to  the  ef- 
fect that  the  account  stated  is  just  and  true  as 
Btsted,  and  no  part  of  same  has  bem  paid,  is 
not  evidence  per  se  of  the  correctness  of  the 
account,  and  ft  Is  error  to  admit  It  In  evidence 
as  such. 

2.  An  administrator  of  an  estate  may  become 
bound  In  his  representative  capadtj^  upon  an 
account  stated  by  him  with  a  creditor  of  the 
decedeut  of  whom  he  is  representatiTe,  but  the 
mere  silence  of  an  administrator  or  failure  to 
object,  when  an  account  against  hia  intestate 
is  presented  to  him  for  payment,  is  not  alone 
sufficient  to  authorize  the  inference  that  he  has 
thereby  stated  the  account  and  relieved  the 
claimant  of  the  necessity  of  estabUshing  it  in 
the  usual  way,  or  put  upon  the  administrator 
the  burden  of  afl!rmatively  establi^ing  mistake 
or  error. 

8.  Section  1005.  Rev.  St,  dlsoualifylng  cer- 
tain interested  persons  from  tesufyiDg  against 
the  estates  of  deceased  persons,  does  not  pro- 
hibit a  person  interested  in  the  result  of  the 
sntt  from  testifying  to  a  conversation  had  ex- 
claaively  between  the  decedent  and  a  third 
party  as  against  decedent's  administrator,  pro- 
vided the  interested  witness  took  no  part  m  the 
conversation,  either  actually  or  by  acquiescence. 

4.  Though  an  account  stated  be  proved,  yet, 
if  it  clearly  appear  that  snch  account  or  par- 
ticular items  charged  therein  be  wholly  un- 
founded, no  recovery  can  be  had  for  the  un- 
founded claim  or  items. 

(SyUahus  by  the  Court) 

Error  to  drcult  court,  Hamilton  county; 
John  F.  White,  Ju^. 

Action  by  W.  Y.  Sandlin  against  J.  B. 
Withers,  administrator  of  the  estate  of  B.  J. 
Baker.  Judgment  for  plaintiff.  Defendant 
brings  error.  Reversed. 

Boberson  &  Small,  for  plaintlfC  in  eiior. 
B.  B.  Blackwell  and  D.  B.  Johnson,  for  de- 
fendant In  error. 


MABRY,  J.  This  cause  was  referred  by 
the  court  to  Its  commissioners  for  investiga- 
tion, who  have  reported  that  it  should  be  re- 
versed. After  a  careful  consideration,  the 
court  Is  of  the  opinion  that  the  Judgment 
should  be  reversed  for  reasons  stated  hi  this 
opinion. 

The  suit  was  by  the  defendant  In  error 
against  plaintiff  In  error,  declaration  original- 
ly filed  containing  common  counts  for  goods, 
wares,  and  merchandise  sold  and  delivered, 
for  work  and  labor  done,  for  money  lent,  for 
money  paid,  for  money  received,  and  for  an 
account  stated.  Sabsequently  a  special  count 
was  added  alleging  that  EL  J.  Baker,  deceas- 
ed, in  his  lifetime  contracted  with  T.  T.  Gar- 
ter In  his  lifetime  for  the  latter  to  locate  and 
survey  lands  situate  In  the  counties  of  Echols 
and  Clinch,  state  of  Georgia,  and  for  such 
services  It  was  agreed  by  and  between  said 
parties  that  Carter's  compensation  should  be 
equal  to  one-half  the  value  of  the  lands  so 

f  t.  Sm  Account  8Ut«d,  voL  1.  Cent.  Die.  I  ST. 
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located;  that  under  said  agreement  Carter, 
In  the  lifetime  oC  Baker,  located  and  survey- 
ed large  tracts  of  land,  to  wit,  25  loti  In 
Clinch  county,  and  25  lots  In  Be  ho  la  countr, 
each  at  said  lots  being  of  the  value  of  faoo; 
that  Carter,  for  value  received,  transferred 
and  assigned  all  of  the  said  claims  and  de- 
mands against  Baker  to  plaintiff,  of  which 
defendant  had  due  notice;  and  that  he  neg- 
lected and  refused  to  pay  the  same,  though 
often  requested  to  do  so,  to  the  damage  of 
plaintiff  In  the  sum  of  $3,S00.  Pleas  were 
filed  to  the  original  declaration,  and  one  to 
the  special  count,  which  were  treated  in  the 
trial  court  as  the  general  Issues  to  all  the 
counts.  The  trial,  which  was  a  second  one, 
subsequent  to  the  reversal  In  this  court  (With- 
ers V.  Sandlln,  36  Fla.  619,  18  South.  856), 
resulted  In  a  judgment  against  plaintiff  in 
error,  administrator  of  the  estate  of  E.  J. 
Baker,  deceased,  for  $3,016.84,  to  be  levied 
of  the  goods  and  chattels,  lands  and  tene- 
ments, of  the  estate  of  B.  3.  Baker,  deceased. 
In  the  hands  of  said  Withers,  administrator, 
to  be  administered.  The  writ  of  error  Is 
from  this  Judgment. 

The  case  was  presented  In  the  trial  court  In 
a  very  confused  way,  and  there  Is  some 
doubt  whether  the  suit  is  against  plaintiff  In 
error  In  his  representative  capacity  as  admin- 
istrator or  Individually,  and  also  whether  the 
pleas  filed  are  sufficienL 

As  no  objection  was  made  by  demurrer  or 
otherwise  to  any  of  the  pleadings,  we  will 
consider  the  case  here  as  It  was  treated  In 
the  trial  court,  as  one  against  plaintiff  in  er- 
ror In  his  representative  capacity  as  adminis- 
trator of  E.  J.  Baker,  deceased,  and  exam- 
ine such  of  the  objecttons  presented  as  are 
deemed  essential. 

To  maintain  the  Issues  on  his  behalf,  plain- 
tiff below  offered  in  evidence  the  following 
account,  with  affidavit  and  Indorsement  there- 
on, filed  as  bill  of  particulars,  viz.: 

"E.  J.  Baker  to  I.  T.  Carter,  Dr. 

Sept.  15, 1888.  For  surveying  and  !o- 
catiniT  fifty-eight  lota  of  land  in 
Echols  and  Cliocli  counties,  state 
of  Georgia    $2,750  00 

To  five  months'  services  rendered  B. 
J.  Baker,  ftnding  Nov.  23rd.  1888. .      125  00 


$2375  00 

"State  of  Florida,  Hamilton  Oounty.  Be- 
fore me  personally  came  I.  T.  Carter,  who, 
being  duly  sworn,  says  that  the  above-stated 
account  is  Just  and  true  as  stated,  and  that 
the  same  is  due,  and  that  no  part  thereof 
has  been  paid.   I.  T.  Carter. 

"Sworn  and  subscribed  to  before  me  this 
June  12th,  A.  D.  1889.  D.  B.  Johnson,  No- 
tary Public,  State  at  Large." 

Indorsed:  "For  value  received  I  hereby 
transfer,  assign,  and  set  over  to  W.  T.  Sand- 
Itn  the  within  account,  with  full  power  to 
collect  the  same  by  suit  as  fully  as  I  myself 
would  or  could  have  done.   I.  T.  Carter. 

"$572.78.  Received  <m  within  dalm, 
$S72.7a   Oct.  Srd,  1890." 


Defendant  objected  to  the  introductloii  or 
the  paper  In  evidence  on  the  ground  tliat  it 
was  not  evidence  of  any  Indebtedness  X>y  E- 
J.  Baker  to  I.  T.  Carter,  and  lhat  It  was  Im- 
proper to  allow  the  same  with  IndorsenientE. 
especially  the  affidavit  of  I.  T.  Carter,  to  be 
read  to  the  Jury.    The  objection  was  over- 
ruled, and  the  paper  admitted  In  evidence,  to 
which  rating  the  defendant  excepted.  We 
are  of  the  opinion  that  the  court  erred  to 
permitting  the  account,  with  the  afMavlt  at- 
tached, to  be  Introduced  In  evidence.  Xbe- 
account  was  not  evidence  per  se  of  any  lia- 
bility against  the  defendant  admlnlatra-tor. 
Belote  V.  O'Brian's  Adm'r,  20  Fla.  126.  In 
connection  with  proof  that  the  account  had 
been  stated  between  the  parties.  It  migbt 
have  been  admitted.    Navigation  Co.  v,  War- 
rlner,  35  Fla.  197,  16  South.  898.   The  affida- 
vit attached  to  the  account  was  entirely  ex 
parte  and  inadmissible  as  evidence  In  any 
view,  and  this  is  apparent  from  tbe  p&per 
Itself.   It  appeared  from  the  pleadings  that 
defendant  was  sought  to  be  held  liable  as  ad- 
ministrator of  E.  J.  Baker,  decoised,  on  a 
dalm  In  favor  of  I.  T.  Carter  against  Bater, 
transferred  to  plaintiff,  and  Carter  made  the- 
affidavit  to  the  account,  and  therein  stated 
that  the  "above-stated  account  is  just  and 
true  as  stated,  and  that  the  same  Is  due,  and 
no  part  thereof  has  been  paid."    If  we  were 
to  concede  that  a  party  holding  an  account 
against  tbe  estate  of  a  deceased  person.  In 
which  there  were  items  for  services  rendered 
the  deceased,  could,  under  our  statute  (sectloo 
1095,  Rev.  St.),  testify  that  the  account  was 
just  and  true  as  stated,  that  would  not  au- 
thorize an  ex  parte  affidavit  to  that  effect  to 
be  admitted  in  evidence.    The  benefit  of 
cross-examination  would  eotiiely  be  gone  If 
such  a  rule  should  be  established. 

The  following  portion  of  the  charge  of  tbe 
court  to  the  Jury  was  excepted  to  by  defend- 
ant, viz.:  "You  are  Instructed  that  part  pay- 
ment of  an  account  presented  for  payment  is 
not  conclusive  evidence  that  the  whole  account 
Is  a  valid  or  just  account,  but  It  may  be  evi- 
dence and  la  prima  facie  evidence  that  a  part 
of  the  account  thus  paid  was  Just  and  valid, 
and  may,  In  the  absence  of  evidence  showing 
that  the  balance  of  the  account  was  objected 
to,  go  to  show  that  the  justice  of  the  whole 
account  was  acquiesced  In  by  tbe  debtor.  IT 
from  tlie  evidence,  or  weight  of  the  evidence, 
you  should  find  that  the  account  of  I.  T.  Gar- 
ter against  E.  J.  Baker,  defendant's  Intestate, 
sued  on,  was  presented  to  the  defendant  f(ur 
pnyment  as  administrator,  he  was  bound  to 
examine  It  and  to  have  stated  his  objections 
thereto  within  a  reasonable  time,  if  he  had 
any,  and  If  he  did  not  do  so  such  account, 
under  ordinary  chrcumstances,  win  be  treated 
presumptively  by  acqn1eK%nce  a  stated  ac- 
count. And  a  stated  account  establishes  prima 
facie  the  correctness  of  the  Items  of  the  ac- 
count, and,  unless  this  iveaumptlon  Is  over- 
come by  proof  of  fraud,  mistake,  or  error,  tt 
becomes  conclostve.   Still  as  account  stated 
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may  be  hnpeeobed  for  fraud,  nilstak«,  or  error. 
The  pirty  Impeaching  It  hm  the  borden  of 
proof  thrown  upon  lilm  of  such  Impeachment. 
Yon  are  also  Instructed  that  what  Is  a  reason- 
able time  witbtn  which  a  party  must  object  or 
become  boimd  depends  upon  the  relation  of  the 
parties  and  the  nsnal  conrae  of  baf^ness  be- 
tween them.  If  from  tfie  welgbt  of  evidence 
yon  shonld  find  that  the  acconnt  here  sued  on 
was  presented  by  I,  T.  Carter,  the  assignor,  to 
the  def oklant  for  payment,  and  that  the  defend- 
ant made  the  payment  of  ?572.78  on  the  same, 
and  that  he  made  no  objections  to  said  acconnt 
tlien  and  thoe,  and  that  afterwards  the  said 
account  was  assigned  the  plaintiff,  Sandlte, 
and  Giat  the  defendant  had  tcnowledge  of  said 
assignment,  and  demand  of  payment  was 
made  npon  the  defendant  for  payment,  and  he 
made  no  objections  to  said  account  until  after 
salt  tbereon,  in  this  case,  unless  the  defendant 
has  shown  by  a  preponderance  of  evidence 
that  said  account  Is  erroneous  or  fraudulent, 
yon  should  find  for  the  plaintiff  such  sum  as 
Is  just  from  the  evidence."  This  portion  of 
the  instructions  given  to  the  jury  in  favor  of 
the  plaintiff  Is  unobjectionable,  except  that 
part  to  the  effect  that  If  the  account  of  I.  T. 
Carter  against  E.  J.  Baker  was  presented  to 
the  defendant  as  administrator  for  payment 
be  was  bound  to  have  examined  it,  and  to 
have  stated  his  objections  thereto.  If  he  had 
any,  within  a  reasonable  time,  and  If  be  did 
not  do  BO  SQcta  account,  under  ordinary  clr- 
cmnstances,  win  be  treated  presumptively  by 
acquiescence  as  a  stated  account.  The  court 
doubtless  was  influenced  in  this  portion  of  the 
charge  by  the  decision  In  Martyn  v.  Arnold, 
36  Fla.  446,  18  South.  791;  but  the  rule  there 
stated  as  to  the  acquiescence  in  an  acconnt 
rendered  bad  reference  to  parties  In  their  own 
rlgM,  and  not  to  the  case  where  the  party 
against  whom  the  account  stated  is  claimed  Is 
an  administrator  of  an  estate.  The  mere  si- 
lence of  an  administrator  or  failure  to  object, 
as  tbe  charge  seems  to  Imply,  when  an  account 
against  bis  Intestate  is  presented  to  blm,  Is  not 
aol^lent  to  authorize  the  Inference  that  he 
has  thereby  stated  the  account,  and  so  relieve 
the  claimant  from  estnblishlng  it  In  the  usual 
way,  or  put  upon  the  estate  the  burden  of 
afllrmatlvely  estalrflBbIng  mistake  or  error. 
Schntz  v.  Morette,  146  N.  T.  187,  40  N.  B.  780. 
It  Is  well  settled  that  an  adminlstratcx'  may 
become  bound  In  his  representative  capacity 
upon  an  account  stated  by  him  with  a  creditor 
of  the  decedent  of  whom  he  Is  representative. 
£1118  V.  Bowen,  Forest,  98:  Segar  t.  Atkinson, 
1  H.  Bl.  102;  Powell  v.  Graham,  7  Taunt.  580, 
1  Moore.  305;  Ashby  v.  Ashby,  7  Barn.  &  O. 
444;  Schut*  V.  Morette,  supra;  3  Williams, 
Ex'rs  (7th  Am.  Ed.)  289;  1  Chit.  PI.  (leth  Am. 
Ed.)  227.  As  Stated  above,  howeyer,  the  mere 
silence  or  failure  to  object  is  not  sufficient  to 
show  tSie  vtatement  of  acconnt  against  admin- 
istrator. 

We  think  there  was  no  error  In  the  court's 
r^BBl  to  give  Hie  charges  requested  by  de- 


fendant below.  The  request  numbered  2,  if 
It  had  been  confined  to  the  special  count  of 
Che  declaration,  sbould  have  been  given,  but 
AS  drawn  was  applicable  to  the  entire  dedara- 
tlon,  and  was  therefore  property  refused. 

Exc^ti<m  was  taken  to  Oie  ruling  of  the 
court  permttting  John  M.  Carter  to  testify 
against  the  defendant  admintatrator.  The  (Ob- 
jection made  by  counsel  is  that  John  M.  Car- 
ter was  Interested  In  the  result  of  the  sidt, 
and  therefore  dIsqnaUfled  as  a  witness,  under 
section  1096,  Rev.  St  The  ordinary  bill  of 
exceptions  shows  that  objectltm  was  made  to 
the  witness  on  the  ground  stated,  but  tfaere  is 
no  ebowlng  there  that  the  witness  bad  any 
Interest  In  any  way  in  the  suit  or  the  result 
thereof,  and  to  the  extent  of  the  assignments 
of  error  on  this  piMnt  there  are  no  sufficient 
fticts  to  Bufborise  their  consideration.  As  t3ie 
case  has  been  twice  tried,  and  most  again  be 
sent  back,  and  the  point  sought  to  be  raised 
may  be  presented  agahi,  as  appears  in  the  evi- 
dentiary bill  of  exceptions,  we  will  settle  It, 
especially  as  under  previous  dec^lons  of  tills 
court  (Stewart  v.  Stewart,  19  STa.  846;  Tunno 
V.  Robert,  10  Pla.  788,  text  75(^  It  might  be- 
come the  duty  not  only  of  the  cUrenlt  court, 
but  this  court,  to  disregard  fbe  testimony  of 
a  witness  that  was  tocompetent  to  testify  un- 
der tbe  section  of  the  statute  meutltmed.  John 
M.  Carter  testified  that  he  was  a  son  of  I.  T. 
GartCT,  and  that,  as  be  understood,  the  balaaee 
of  the  acconnt  sued  tm,  after  paying  W.  T. 
Sandlln  the  amount  of  I.  T.  Carter's  Indebt- 
edness and  all  expenses  of  collecting  the  same, 
was  to  go  to  tiie  estate  of  I.  T.  Cartw,  and  in 
that  way  be  was  Interested  In  the  result  of  the 
suit.  He  then  testified  that  he  was  present 
when  Baker  and  Carter  made  an  agreement 
for  surveying  the  laitds;  ttmt  tiiey  talked  tbe 
matter  over  in  his  presence;  that  Carter  was 
to  have  one-half  of  the  lands  for  the  work, 
and  Baker  agreed  to  setfle  with  Carter  for  bis 
hatf  Interest  on  a  barts  of  $100  a  lot,  viz., 
that  he  was  to  rec^e  fSO  a  lot;  that  there 
were  about  40  lots;  that  about  15  of  the  lots 
Carter  was  to  be  paid  a  salary  for  tbe  woift, 
but  be  did  not  Imow  bow  mnch;  that  the  lantis 
lay  in  Clinch  and  Echols  counties,  Oa.;  ttiat 
he  helped  Carter  to  survey  the  lands  about 
one  week,  but  did  not  know  how  many  lots 
were  surveyed  during  that  time.  On  cross- 
examination  tlie  witness  testified  as  follows: 
"Tbe  work  that  I.  T.  Carter  was  to  do  was 
to  survey  and  locate  those  lands  and  quiet  tiie 
tlties  so  that  E.  J.  Baker  could  woi^  them 
for  turpentine  and  sawmill  purposes.  Aly  un- 
derstanding was  that  I.  T.  Carter  was  to  pat 
Baker  In  peaceable  possession  of  the  lands. 
Other  parties  were  claiming  the  lands,  and  ob- 
jected to  any  one's  working  the  timber.  The 
Moodys  claimed,  and  It  was  to  quiet  then 
claims  that  Carter  was  employed,  which  he 
failed  to  do.  I  tmow  that  Baker  never  did 
work  nor  get  tbe  possession  of  Hie  lands,  and 
that  J.  B.  Withers  never  got  possession  of 
them  nor  worked  them,  and  that  other  parties 
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are  In  posseaslon  of  tbem."  Goncedlng  that 
file  tesdmoDy  showed  such  a  direct  and  certata 
iDterest  on  Garter's  part  as  to  have  diSQaali- 
fied  him  from  testUylng  to  any  transaction  or 
communication  between  talmseU  and  the  de- 
ceased,  It  did  not  appear  from  the  testimony 
that  the  witness  midertook.  or  was  permitted, 
to  testify  to  any  such  transaction  or  commmil- 
catioD  between  himself  and  the  deceased.  The 
statute  referred  to,  It  has  been  held,  was  adopt- 
ed from  New  York,  and  It  Is  almost  identical 
In  language  with  the  New  York  statute.  Ad- 
ams T.  Board,  87  Fla.  266,  20  South.  266.  It 
tias  been  construed  by  the  courts  of  New  York, 
tMth  before  and  since  its  adoption  in  this  state, 
not  to  prohibit  a  party  to  a  suit,  or  a  person 
interested  In  the  event  thereof,  from  testifying 
to  a  conversation  had  exclusively  between  a 
decedent  and  a  third  party,  as  against  the  de- 
cedent's administrator,  provided  tbe  Interested 
party  so  testifying  took  no  part  In  the  conver- 
sation, either  actually  or  by  acquiescence. 
Simmons  v.  SIsson,  26  N.  Y.  264;  Lobdell  v. 
LobdeU,  36  N.  Y.  827,  text  833;  Gary  v.  White, 
4S9  N.  Y.  336;  Hlldebrant  v.  Crawford,  65  N. 
Y.  107;  Holcomb  v.  Holcomb,  05  N.  Y.  816, 
text  325.  See,  also,  29  Am.  &  Eng.  Enc.  Law 
<1st  Ed.)  p.  722  et  seq.  It  nowhere  appears 
that  the  witness  Garter  participated  in  any 
manner  In  the  communication  or  transaction 
between  1.  T.  Carter  and  E.  J.  Baker  concern- 
ing which  he  testified,  and  It  does  not  apitear, 
therefore,  that  his  evidence  as  to  that  transac- 
tion was  Inadmissible  as  against  the  defend- 
■ant  below. 

If  we  eliminate  the  testimony  of  tbe  sworn 
account,  held  to  have  been  Improperly  admit-' 
ted  In  evidence,  tbe  verdict  rendered  by  the 
Jury  cannot  be  sustelned  on  tbe  showing  be- 
fore us.  It  cannot  support  a  verdict  for  plain- 
tiff upon  the  special  count  imder  any  view  that 
may  be  taken.  It  shows  affirmatively  that  the 
transaction  out  of  which  tbe  claim  of  plain- 
tiff's assignor  arose  was  a  contract  between 
him  and  Baker,  whereby  the  former  was  to 
survey  and  locate  certain  lots  of  land,  and 
4iulet  tbe  titles,  so  that  tbe  latter  could  work 
them  for  turpentine  and  sawmill  purposes,  and 
that  Garter  never  performed  that  contract,  so 
JUtT  as  quieting  the  titles  was  concerned,  and 
neither  Baker  nor  his  administrator  ever  got 
possession  of  tbe  lands  or  worked  them.  Tbe 
testimony  shows  affirmatively  that  Carter  fail- 
ed to  substantially  perform  tbe  contract  proved 
In  evidence,  and  therefore  bad  no  rightful 
•claim  thereunder  against  Baker  or  his  adminis- 
trator, which  could  be  the  basis  of  a  verdict 
upon  the  special  count  Tbe  account  stated 
-dedared  upon  and  sought  to  be  proved  con- 
sisted of  two  items  only,  the  larger  for  $2,750, 
the  smaller  for  f  125.  But  the  larger  item  con- 
sisted of  tbe  alleged  sum  claimed  to  be  due 
upon  tbe  contract  sought  to  be  proved  under 
the  special  count,  and  It  affirmatively  appeared 
from  the  evidence  without  contradiction  that 
nothing  was  due  Carter  by  Baker  under  that 
contract  niougb  the  evidence  upon  the  ques- 


tion of  account  stated  was  snfflclent  to  ptwe 
Jt,  that  account,  in  so  far  as  the  large  item 
was  concerned,  was  proven  by  uncontradicted 
evidence  to  be  without  foundation,  and  tbe 
only  other  claim  attempted  to  be  proved  vras 
the  small  Item  of  f  126,  which  would  Dot  Jus- 
tify a  verdict  for  the  large  sum  rendered  by 
the  Jory.  Though  an  account  stated  be  prov- 
ed, yet,  If  It  clearly  appears  that  such  account 
or  any  particular  item  charged  therein  Is  whol- 
ly unfounded,  no  recovery  can  be  had  for  such 
unfounded  claim.  Fetch  v.  Lyon,  9  Q.  B.  147; 
Gough  V.  TIndon,  21  Law  J.  Excb.  58,  8.  c.  8 
Eng.  Law  &  Eq.  507;  Martyn  T.  Arnold,  36 
Fla.  446, 18  South.  791. 

The  Judgment  will  be  revetaed;  and  It  Is  so 
ordered. 


FLORIDA  CENT.  &  P.  R.  CO.  T.  ASH- 
MORE. 

(Supreme  Court  of  FItnlda.  Jan.  8,  1902.) 

PLBADINO— WAIVER  OF  DEPBCT8— DBKURRBR 
—DEFECTIVE  DECLARATION— INCONSIST- 
ENT ALLBQATIONS. 

1.  A  demurrant  should  be  hdd  to  waive  or 
abandon  all  objections  to  his  adversary's  plead- 
ing not  stated  as  a  matter  to  be  argued  on  de- 
murrer, except  those  extending^  to  such  essea- 
tiol  and  vital  defects  In  pleacung  as  to  show 
no  cause  of  action  or  matter  of  defense,  and 
such  as  are  incapable  of  being  cured  Iv  tiie 
statute  of  Jeofails. 

2.  If  a  declaration  which  la  demurred  to  is 
defective  only  in  containing  inartificial  allega- 
tions of  the  facts  necessary  to  show  a  cause  of 
action,  those  imperfections  not  assigned  as 
grounds  of  demurrer  will  be  thereby  waiTed. 
But  if  there  is  in  the  declaration  no  allegation, 
suggestion,  or  allusion  to  facts  necessary  to  cre- 
ate liability,  and  such  facts  are  not  Implied 
from  those  which  are  alleged,  the  defect  is  not 
waived,  nor  would  it  be  cured  by  verdict 

3.  When  tbe  allegations  of  a  declaration  con- 
taining only  one  count  are  repugnant  to  and  in- 
consistent with  each  other,  such  allegations 
neutralize  each  other,  and  the  declaration  will 
be  held  bad  on  demurrer. 

4.  Where  a  person  has  been  constituted  the 
special  agent  of  another  to  do  a  particular 
thing,  and  bis  authority  to  do  this  particular 
thing  has  been  revoked  before  he  acts  in  the 
matter,  the  principal  will  not  be  bound  by  a 
subsequent  performance  of  the  act,  where  the 
latter  has  not  held  the  agent  out  as  having  tiie 
authority  notwithstandiug  such  revocation,  and 
has  not  subsequently  ratified  the  act. 

(Syllabus  by  the  Court) 

Error  to  circuit  court.  Duval  countr;  Rta7- 
don  M.  Call,  Judge. 

Action  by  J.  K.  Ashmore  against  tbe  Flor- 
ida Central  &  Peninsular  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed. 

John  A.  Henderson  and  John  O.  Cooper, 
for  plaintiff  in  error.  Alex.  BL  Clalc- 
Abrams,  for  defendant  in  error. 

PER  CURIAM.  Tbe  defendant  In  error 
sued  the  plaintiff  in  wor  to  recover  dam- 
ages for  alleged  unlawful  etJectira  from  a 
car  of  the  defendant,  and  filed  a  dedaratluk 
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as  follows:  **J.  K.  Asbmore,  a  reddent  and 
•cltlzeD  of  KeDtack7,  by  St  GlaJr-Abrama  ft 
Brran,  his  attomeyB,  aaea  tbe  Florida  Oen^ 
tral  ft  Penlnsalar  Ballroad  Compaii7,  a  cos- 
poratlon  (stoUng  ondor  tbe  laws  of  the  state 
of  norida,  In  an  actlm  for  treapaw  on  the 
-case,  for  tbat  whereas,  <m  the  Sth  day  of 
KoTember,  1891,  the  plaintiff,  desiring  to 
travel  from  Georgetown,  In  the  state  of  Ken- 
tacky,  to  the  state  of  Flwlda,  purchased  a 
throngh  ticket  fran  the  New  Orleans  ft 
TTexas  Pacific  B.  B.  Oo^  commonly  known 
as  the  Queen  ft  Crescent  Route,  said  railway 
b^g  then  and  th«e  the  agent  of  the  de- 
fendant, the  Florida  Central  ft  Fenbunlar 
Railroad  Go.  In  the  sale  of  said  through 
ticket,  which  said  throngh  ticket  was  com- 
poaed  of  dlTers  coupona  gnarantying  to  this 
plaintiff  flrst-clasa  passage  otot  Oiven  rail- 
roads  named  in  said  coupons,  one  of  which 
coupons  provided  tor  a  passage  by  the  hold- 
er thereof  on  the  line  of  the  defendant's  road 
from  Lake  Olty,  to  Florida,  to  TsTares,  In 
aald  state,  which  said  coupon  was  In  words 
and  figures  In  print  fidlowlng,  that  Is  to  say: 
'Issued  by  Queen  ft  Crescent  Boad,  FliHida 
Central  ft  Peninsular  Ballroad,  hake  City  to 
Tavarea,  Arcadia,  Bowling  Greoi,  Charlie 
Apopka,  Cleveland,  Fort  Ogden,  Fort  Meade, 
Homeland,  liv^rpool,  Nocatee,  Punta  Oorda, 
Trabue,  Wauchula,  Zolfo  Springs,  <m  condi- 
tions named  In  contract  G  397.   One  pas- 
sage.   Not  good  If  detached.  Unpunched 
figures  Indicate  class  of  ticket,  Ist,  2nd,  40 
via  Q.  O.,  W.  ft  A.,  C.  G.,  G.  S.  F.,  F.  0.  ft 
P.,  T.  O.  ft  A.,  S.  F.  F.  S.   If  limited,  punch 
here,'— which  said  coupon  bore  on  the  reverse 
part  thereof  the  stamp  as  follows:   *N.  O. 
&  T.  P.  R.  H.,  Georgetomi,  November  5th, 
1801,'  which  said  coniMn  was  by  the  said 
ag«it  of  the  defmdant  punched  In  two 
places  with  the  letter  *L/  and  punched  with 
six  round  holes  In  the  body  of  said  coupon. 
And  the  plaintiff   having  purchased  said 
through  ticket  and  paid  the  purchase  money 
thereof  to  the  agent  of  the  N.  O.  &  T.  P.  R. 
It.,  commonly  known  as  the  Queen  ft  Cres- 
cent Route,  said  railway  acting  as  the  agent 
of  the  defendant  in  the  sale  of  said  tickets, 
and  said  ticket,  by  one  at  Its  coupons,  pro- 
viding for  the  passage  of  this  plaintiff  over 
the  Georgia  Southern  ft  Florida  Railroad, 
and  this  plaintiff  having  no  notice  and  never 
having  been  Informed  that  the  defendant 
had  prohibited  the  sale  of  through  tickets 
over  the  line  of  the  said  G.  S.  &  F.  B.  B., 
and  the  said  through  ticket,  with  coupons, 
being  good  on  Its  face  for  the  passage  over 
defendant's  line  of  railroad  from  Lake  City 
to  Tavares,  the  plaintiff,  acting,  therefwe. 
In  good  faith,  purchased  said  ticket  from  the 
agent  of  the  defendant  In  Georgetown,  pay- 
ing therefor  the  sum  demanded  of  him  for 
,  the  same,  proceeding  on  bis  trip  from  Grcorge- 
*  town,  In  tbe  state  of  Kentucky,  and,  having 
arrived  at  Lake  City,  proceeded  to  Hampton 
over  the  G.  S.  &  F.  B.  B.,  and  entwed  the 
defendant's  train  (said  train  being  In  charge 
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of  J.  O.  Boss  as  coodoctor)  on  Norember  t, 
1891,  slBld  train  being  <hi  defendant's  road 
at  Hampton,  Florida,  for  the  purpose  of 
proceeding  on  his  trip  to  said  town  of  Ta- 
vares. But  the  plaintiff  says  that  after  the 
train  of  defendant  had  started,  and  left 
Hampton,  and  this  plaintiff,  being  still  ig- 
norant and  nnlnformed  that  the  defendant 
had  prohibited  the  sale  of  through  tickets 
over  the  defendants  road  where  such  tickets 
called  for  passage  over  the  road  of  the  0.  S. 
ft  F.  B.  B.,  tendered  to  the  detaidantfs  con-, 
doctor,  a  duly  anthwlied  agoit  on  said 
train,  the  conpoa  attached  to  the  otfaw  cou- 
pon on  tbe  said  conductor  demanding  his 
ticket,  toiderlng  him  the  same  for  his  pas- 
sage from  Hampton  to  the  town  of  Tavares; 
but  this  plaintiff  says  that  the  said  cod^ 
ductor,  J.  O.  Buss,  refused  to  receive  the 
said  coupon,  or  to  recognize  the  same^  or  to 
take  it  for  plalntifTs  passive  from  Lake 
City  to  Tavares,  but  demanded  that  this 
plaintiff  pay  to  him,  the  said  conductw,  as 
a  duly  authorized  agent  ot  the  defendant,  a 
sum  of  money  for  his  said  passage  from 
Hampton  to  Tavares;  and  oo  this  plaintiff 
declining  to  pay  this  said  sum  of  money,  but 
insisting  on  the  said  conductor  reoetvliiK  the 
coupon  for  said  passage,  tbe  said  conductor, 
3.  O.  Buss,  acting  then  and  there  as  the 
agent  and  representative  of  the  defendant 
on  said  train,  as  aforesaid,  refused  to  permit 
tbe  plaintiff  to  remain  on  said  cars,  but 
thereupon,  at  the  hour  of  3  o'clock  to  tiie 
momtog,  unlawfully  ejected  the  platotlff 
from  defendant's  cars,  and  compelled  this 
plaintiff  to  submit  to  the  outrage,  Insult  and 
Ignominy  of  being  unlawfully  ejected  from 
defendant's  cars;  this  plaintiff  being  power- 
less to  resist  his  betog  ejected,  and  havtog 
no  means  whereby  to  compd  the  defendant 
to  give  him  passage  on  said  cars  from 
Hampton  to  Tavares.  as  tbe  defendant  had, 
by  his  agent  In  Georgetown,  Kentucky, 
promised  and  agreed  to  do,  and  for  which 
passage  from  I>ake  City  to  Tavares  this 
plaintiff  had  paid  the  agent  of  defendant, 
receiving  in  return  the  coupon  herein  de- 
scribed. And  this  plaintiff  says  that  he  was 
compelled  to  leave  said  cars  at  3  o'clock  In 
the  morning,  as  aforesaid,  at  the  station 
which  this  plaintiff  subsequently  learned  was 
called  'Waldo';  this  platotlff  being  a  stran- 
ger at  that  place,  unacquatoted  with  any  per- 
son therein,— whereby  and  by  reason  of  the 
illegal  and  outrageous  act  of  the  defendant, 
the  plaintiff  was  damaged  to  the  sum  of 
$10  for  car  fare  from  Waldo  to  Tavares,  and 
In  the  sum  of  $10  for  expenses  Incurred  by 
him  at  Waldo  by  reason  of  his  havtog  been 
unlawfully  ejected  from  the  said  cars,  and 
In  the  sum  of  $20  expenses  incurred  by 
plaintiff  lying  over  at  Orlando  by  reason  of 
the  unlawful  act  of  the  defendant,  and  to 
the  sum  of  $500  expenses  incurred  by  the 
plaintiff  to  Instituting  and  prosecuting  this 
action,  and  to  the  further  sum  of  $9,410 
damages  tocurred  by  the  plaintiff  for  the 
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-wronft  outrage,  and  Ifnomlny  InfllcteA  and 
perpetrated  upon  ttUa  plalntur  by  the  vronf- 
ful,  fflacal,  and  unlawful  act  of  the  defend- 
ant, Florida  Central  ft  Fenlnatdar  B.  B.,  In 
nnlaifffall7  Meeting  tin  plaintiff  from  de> 
fondant's  eara  aa  before  stated.  Wherefera 
the  plaintiff  brlnga  tttia  hla  aiil^  and  dalina 
nCOOO  damages." 

This  declaratkn  was  demurred  to,  the  de- 
mvRer  orennded,  pleas  were  filed,  and, 
afto:  lesne  Jotaied,  a  jury  van  wntred,  and 
•  the  case  sabmltted  npon  evidence  to  tiie 
court  Judgment  was  rendered  for  plaintiff 
for  91,000,  ftom  which  defendant  mied  out 
writ  ot  error  to  this  conrt  fta  first  assign- 
ment  of  encff  being  based  upon  the  action  of 
the  conrt  In  orermllng  Ita  denmrrer  to  the 
dedaratlott. 

The  gronnds  of  demurrer  to  the  declara- 
tion are:  (1)  It  shom  no  caoee  of  action. 
(2)  It  falls  to  show  what  authority  the  al- 
leged seller  of  the  tld^et  bad  to  sell  tickets 
OTcr  defendant  cmnpany's  Iln^— wfaetiber 
general  or  spedal; .  and.  If  special,  what  an- 
thorlty.  0)  The  declaration  Is  Indefinite,  In. 
that  It  does  not  state  what  train  by  number 
or  time  of  departnre  from  Hampton,  or  what 
conductor  by  name,  Is  referred  to  In  the 
declaration.  (4)  Ttie  declaration  does  not 
show  ahj  unlawful  expulsion  of  plahitUf,  or 
any  one  dse,  from  cars  of  defendant  (5) 
The  declaration  does  not  show  that  plaintiff 
held  any  written  contract  of  defendant  com- 
pelling defendant  to  carry  the  said  plaintiff 
as  mentioned  tn  said  declaration.  (6)  The 
declaration  falls  to  show  that  said  coupons 
attached  to  said  ticket  described  was  the 
contract  of  defendant  (7)  The  said  cou- 
pons, as  described  in  the  declaration,  do  not 
make  a  contract  binding  on  defendant  com- 
pany to  carry  plaintiff  as  alleged.  (8)  The 
declaration  does  not  show  that  in  fact  plain- 
tiff was  ejected  at  all  from  said  cars,  or 
what  acts  constituted  ejectment,  but  states 
a  conclnslon  in  that  respect  (9)  The  dec- 
laration Is  Tagne,  uncertain,  and  Indefinite 
as  to  what  the  alleged  expenses  and  dam- 
ages constituting  the  alleged  claim  attempt- 
ed to  be  set  up  In  said  declaration  consist  of. 
(10)  The  alleged  expenses  Incurred  In  prose- 
cuting suit  are  not  a  proper  subject  for  dam- 
ages. (11)  ^e  alleged  sum  for  damages 
generally  for  wrong  and  Injuries  for  the  al- 
leged ejection  are  not  proi>er  subjects  for 
damages  to  be'  recovered  in  said  suit.  (12) 
The  declaration  falls  to  show  any  authority 
In  the  conductor  to  eject  said  party  so  as  to 
bind  defendant  (13)  The  declaration  falls 
to  show  what  authority,  If  any,  was  given 
plaintiff  to  ascertain  and  Infirm  said  con- 
ductor aa  to  the  genuineness  or  correctness 
of  the  alleged  ticket  claimed  to  be  held  by 
said  plaintiff,  or  what  was  made  by  said 
conductor  to  carry  said  plaintiff  upon  receipt 
of  said  Information. 

In  arguing  the  assignment  of  error  based 
on  the  order  of  the  court  overruling  the  de- 
murrer to  the  declaration,  counsel  for  plain- 


tiff In  error  say  fliat  the  substance  of  tbe  de- 
murrer la  that  tSie  decluvtioai  does  not  nffi- 
dent^  show  that  the  coupon  tendered  to 
the  conductor  of  defendant  was  a  binding 
omtmct  upm  It,  and  does  not*  safllcl«itly 
show  facta  to  make  It  fte  contract  of  defend- 
ant; that  facta  are  not  stated  ahowing  the 
authority  of  tbe  sdlcr  of  the  tkfcet  to  aeU 
tickets  over  defendants  line,  but  the  declara- 
tion states  a  more  cimduslon  as  to  sodi  mat- 
ters; and,  fortiier,  12ie  declaration  does  not 
stato  teeta  Showing  tb6  alleged  «|ectioD  of 
plaintiff  tnm  tbe  cars,  and  tttst  tbe  alleged 
expenses,  attorney  fees,  and  damages  set  up 
bi  the  declaration  are  not  tiie  inoper  subject- 
matter  for  recovery  in  tbe  action.  The  brief 
of  counsel  Is  confined  to  sndi  mattets  as  are 
stated  to  be  the  sobstance  of  the  demarier. 

SectliniB  1060,  1058,  Itev.  St,  proTlde  Uut 
"either  party  may  object  by  demnrrw  to  the 
pleading  of  the  oppralte  party,  on  the  ground 
that  such  pleading  does  not  set  forth  suffi- 
elent  ground  of  action,  defmce  or  reply,  as 
the  case  may  be,  and  when  such  demurrer 
ahall  be  disposed  of  tlie  court  shall  proceed 
and  glre  Judgment  accwdlnir  as  flte  rexy 
right  of  file  cause  and  matter  In  law  tOiall 
appear  unto  said  court  witbont  regarding 
any  imperfection,  omission,  deflect  tn  ot  lack 
of  form."  **The  form  of  a  demuirer  Shan  be 
as  follows,  ox  to  the  like  effect:  Tbe  de- 
fendant (or  plalntlffl)  says  that  flie  dedara- 
tlott {or  plea)  Is  bad  in  substance.*  And  llie 
substantial  matters  of  law  intended  to  be 
argued  shall  be  stated;  and  if  any  demurrer 
shall  be  ddlvered  without  sndti  statemem. 
or  with  a  frivolous  statement  ft  may  be  set 
adde  by  ttie  court"  Botti  of  these  sections 
are  taken  from  tb»  act  of  1861  (cbaptn- 
109G),  with  some  mofflflcatlons.  Bectton  3S 
of  the  act  of  1861,  from  whlcb  seetloa  1063 
of  the  revision  Is  taken.  Is  a  eopy  of  aectira 
89  of  the  Hhigltsh  eommonJaw  procedure  act 
of  1852,  Day's  Oom.  Iaw  Proe.  Act  p.  118. 
S  89.  Beetlbn  36  of  the  act  of  1B6I,  after 
glvlng  the  form  of  demortw  as  stated  In  the 
revision,  provides:  "And  In  the  margin 
thereof  some  sObstantlal  mattor  of  law  in- 
tended to  be  argued  shall  be  stated,  and  if 
any  demurrer  shall  be  ddtvered  vrtthont 
such  statement  or  wMi  a  fHvokns  state- 
ment, it  may  be  set  aside  by  the  court,  and 
leave  may  be  ffiven  to  sign  judgment  at  for 
tcant  of  a  plea.**  The  italicized  clause,  as 
will  be  observed,  has  been  eliminated  In  the 
Revised  Statutes,  and,  instead  of  stating 
that  In  the  margin  of  the  demurrer  some 
substantial  matter  of  law  intended  to  be  ar- 
gued Shan  be  stated.  It  Is  provided  tibat  "the 
substantia]  matters  of  law  Intended  to  be 
argued  shall  be  stated."  Section  1060  of  the 
revision  Is  sabstantially  the  same  as  Bectk>n 
14,  c.  1098,  of  the  act  of  1861,  with  ttie  fol- 
lowing provision  omitted,  viz.,  "And  no  Juds- 
ment  shall  be  arrested,  stayed  or  reversed 
for  any  such  infection,  omlsalrai,  defect  in 
or  lack  of  form."  In  another  proTlslMi  (sec- 
tion 1182,  Ber.  St)  we  find-  s  general  cura- 
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-tl-ve  Btatnt^  or  statute  of  JeofftllB.  The 
ICnfUeh  common-law  procednre  act,  siqira, 
mlwDllaheJ  apedal  demamm,  and  w  ^  cnv 
act  of  ISBl,  which  hu  been  nUiaoCt  ta  the 
rerlaloiL  Section  KMC,  B«r.  St  Under  an- 
other- inoTiMon  In  the  aame  ant,  and  found 
in  aeetloa  MS.  B«r.  BL,  If  any  pleading  be 
ao  firamed  ai  to  prejudice  or  embarzmaa  or 
-dcdnr  the  fair  trial  of  the  action,  the  ov- 
XKielte  party  may  apply  to  the  court  to  strike 
out  or  amend  such  pleadlnf,  and  the  court 
sliall  make  auch  order  re«pecttaig  ttie  aarne^ 
and.alao  respecting  coets,  aa  It  may  see  fit 
Oamp  T.  Hall,  80  Fla.  S85.  22  South.  782. 
See,  alsog  White  t.  Cannada,  26  Aik.  41. 
X*rlor  to  and  at  the  time  of  the  adtqi^tlon  <tf 
the  Eoglltth  oommoD-law  procedure  act,  roles 
of  their  courts  required  the  parties  to  give 
notice  In  demurrer  booka  of  the  points  or 
matters  Intended  to  be  Inalated  on  In  argu- 
ment, but  audi  practice  has  not  prevailed  tn 
<»ir  courts,  at  least  since  the  adtqitlan  ta 
1878  of  the  circuit  court  rules  now  In  force. 
Our  rules  of  practice  make  no  provlaion  as 
to  wfeat  Aan  be  stated  In  a  demurrer,  and 
we  must  rely  upon  the  sections  of  the  Re- 
vised Statutes  to  which  reference  has  been 
made. 

Speaking  In  rtfcrence  to  the  statement  of 
iacts  suffldent  to  constitute  a  cause  of  ae- 
tlon.  tbk  eourt  said  In  Flttman's  Adm'r  r. 
VyrldE.  M  Ha.  682,  that:  "A  mere  negleet  to 
obserre  forms  of  pieadlng  doea  not  constitute 
auch  a  defect  as  to  make  the  complaint  so 
iBsoflletent.  but,  if  then  be  a  total  absence 
of  the  allegatloB,  soggesUoB,  or  aOualon  to 
ftieti  without  wlilA  there  can  be  no  liability 
Inferred,  than  la  thai  a  faUnre  to  state  facte 
•nflBdeot  to  constltate  a  cauae  of  action.  An 
iBcnnibte  defect  la  not  walred  by  any  plead- 
ing, .but  may  be  taken  advantage  of  when- 
ever Oe  pattlfls  are  beftte  the  eourt"  This 
decMen  was  made  under  the  Oode,  but  has 
sufaseqnentiy  been  regarded  as  announcing  a 
sound  rule  In  reference  to  pleadings.  Thue, 
in  OmwfGCd  t.  Feder.  S4  Fla.  S87,  16  Bontb. 
287,  tiie  nde  as  to  cnrtng  defects  by  rerdlct, 
given  by  Gould,  Is  Quoted  as  follows:  "If  the 
dedautkm  oulti  to  allege  any  auhstantiva 
fact  whMi  Is  essential  to  a  right  of  action, 
and  wMdi  la  not  implied  In  or  Inferable  from 
llie  findOng  of  those  whfeh  are  alleged,  «  ver. 
diet  for  the  plaintiff  does  not  cure  the  de- 
fect;" and  It  was  also  stated  that  the  "pre- 
aumpthm  ^rtilch,  after  verdict,  cores  a  de- 
fective statement,  Is  not  founded  on  tile  Idea 
that  the  plaintiff  on  the  trial  made  out  a 
good  case  independent  of  tiie  declaration,  but 
tliat  la  proving  tiw  allegatlous  am  actually' 
made  tiw  omitted  fact  was  necessarily  Involv- 
ed."  Again,  It  was  hdd  hi  the  case  of  Jor- 
dan V.  Saynv  a«  na.  1.  8  South.  829,  that 
grounds  of  demurrer  not  noticed  In  brief  of 
counsel  for  appellant  who  demurred  may  be 
regarded  by  the  appdlate  court  as  abandooed. 
This  was  In  a  ehantwry  proceeding,  but  the 
•ntherltj  relied  on  to  sustain  tt  Is  Bi^ess 


Co.  V.  Van  Meter,  IT  Fla.  783,  35  Am.  Rev. 
lOT,  which  was  an  action  at  law.  no 
ehaiige  made  In  section  1068,  Bev.  Bt, 
quires  the  substantial  matters  of  law  tatend- 
ed  to  be  argued  to  be  stated,  and  under  tills 
section  tt  la  the  o^on  of  the  eourt  that  tte 
demurrer  should  be  hdd  to  waive  or  abandtm 
aU  objections  not  stated,  except  those  extend- 
ing to  such  eswutlal  and  vital  defects  In 
l^eadlngi  aa  to  lOiow  no  cause  at  action  or 
mattor  of  defense,  and  each  as  are  Incapable 
of  being  cured  by  the  statute  of  JeoCalls. 
Such  defects  cannot  of  eonrse,  embrace  de- 
fective statements  of  formal  matters,  but 
must  be  such  as  to  esMUt  a  total  nbsence  of 
auction  of  facti  without  -which  tiiere  can 
be  no  liability  taifccred.  In  detennlnlng  Che 
sufficiency  of  a  demurrer  the  court  win  be 
confined  to  the  grounds  stated,  and  wDl  ex- 
amine no  others  unless  they  extend  to  an 
omlssUm  to  all^  substantive  facts  whldi 
are  essential  to  a  right  of  aetUm  or  matter  of 
defense,  and  which  are  not  imtdled  In  or  in- 
ferable from  tiioBe  that  are  alleged. 

A  careful  examination  of  the  dedaxutlon  in 
the  presoit  case  wlH  rereel  a  looseness  of 
statement  as  to  several  matters  not  embraced 
In  the  specUc  grounds  of  demurrer  that  are 
apparently  matters  of  substance,  but  under 
the  rule  stated  the  conridentilon  of  tbe  de- 
murrer win  be  eonflned  to  tin  pobrts  stated 
and  argued. 

The  only  point  argued  arising  upon  ttie  de- 
murrer to  tbe  dedaration  that  we  deem  nec- 
essary to  dlscina  Is  whether  tiM  dedaration 
diows  that  the  d^endant  was  bound  by  the 
ticket  issued  to  plaintiff  by  the  Mew  Orleans, 
Texas  ft  Pacific  RaUroad  Oompany.  It  Is 
nowhere  aUeged  that  ssld  railroad  was  an 
agent  of  tiie  defendant  fm  the  sale  at  tluooi^ 
tickets  to  Florida  over  its  nne,  nor  generally 
that  It  had  anthOTlty  to  issue  the  partfndar 
ticket  held  by  tiie  plahitllf,  nor  tiurt  the  de- 
fendant by  Its  agent  Issued  the  ticket  It  Is 
recited  that  the  i^lntiff  pnrdiased  a  tinmigh 
ticket  with  coupons,  one  of  which  read  over 
the  Georgia  Soufliem  ft  Florida  Ballroad, 
and  one  over  the  defendant's  Une,  and  that 
the  road  seUfaig  the  tMtet  ''being  then  and 
there  the  agort  of  the  defendant  In  tiie  side 
of  said  through  ti<^"  and  that  *'sald  nil- 
way  acting  as  the  agent  of  the  defendant  In 
the  sale  of  said  tickets,"  and  tiiat  "plalnttt 
having  no  means  whereby  to  compel  the  de- 
fendant to  give  him  passage  on  said  cars 
from  Hampton-  to  Tavares,  as  the  defendant 
had,  by  bis  agoit  In  Georgetown,  Kentucky, 
promised  and  agreed  to  do";  but  these  alle- 
gations, tt  win  be  (AMerred.  amount  to  noth- 
ing more  than  an  averment  titat  the  New 
Orleans  ft  Texas  Pacific  Baflroad  Company 
had  authority  to  sell  the  particular  ticket  pur- 
chased by  plaintiff,  which  would  be  a  special 
authority,  and  not  that  said  railroad  was  a 
ticket  agent  or  authorised  generally  to  seU 
tickets;  or  tiirough  ticlkets  of  any  description, 
to  Florida,  binding  the  defendant.  The  an- 
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ttaortt;  described  Is  special  to  Bell  one  ticket 
to  plaintiff  over  certain  lines  Including  the 
Georgia  Southern  &  Florida  Ballroad,  and.  If 
nothing  more  had  been  alleged  In  the  declara- 
tlon  relating  to  the  authority  ot  the  alleged 
agent,  theae  allegations  might  be  sufficient  to 
entitle  plaintiff  to  recover  In  this  case.  But 
the  declaration  proceeds  to  allege  that  plaln- 
tlff,  when  he  purchased  the  ticket,  bad  "no 
notice,  and  nerer  having  been  Informed  that 
defendant  had  prohibited  the  sale  of  through 
tickets  over  the  line  of  the  O.  S.  &  F.  B,  B..** 
and  again,  "This  plaintiff  being,  still  Ignorant 
and  uninformed  that  the  def^dant  had  pro- 
hibited the  sale  of  through  tickets  over  the 
defendant's  road  where  such  tickets  called  for 
passage  over  the  road  of  the  O.-S.  &  F.  B. 
B.,"  thus  admitting  that  previous  to  the  pur- 
chase of  the  ticket  the  special  authority  of 
the  New  Orleans  &  Texas  Pacific  Railroad 
to  sell  the  ticket  had  been  withdrawn.  These 
allegations  are  In  direct  contradiction  of  each 
other,  for  It  Is  Impossible  that  the  New  Or- 
leans  &  Texas  Pacific  Railroad  could  have 
had  the  special  authority  dalmed,  when  in 
fact  it  had  previously  been  withdrawn. 
Where  the  allegations  of  a  declaration  con- 
taining only  one  count  are  repugnant  to  and 
Inconsistent  with  each  other,  they  each  neu- 
tralize the  other,  and  the  declaration  will  be 
bad  on  demurrer.  Railway  Co.  v.  Thompson, 
84  Fla.  S46,  16  South.  282,  26  L.  R.  A.  410. 
We  do  not  wish  to  be  understood  as  holding 
that,  where  a  general  agency  exists,  it  can  be 
revoked  as  against  parties  subsequently  deal- 
ing with  the  agmt  within  the  apparent  scope 
of  his  authority  without  notice  of  such  revo- 
cation, nor  that  a  principal's  secret  Instruc- 
tions to  his  agent  limiting  bis  authority  wIU 
bind  third  persons  having  no  notice  of  such 
instructions,  who  deal  with  the  agent  within 
the  apparent  scope  of  his  authority;  for  those 
questions  are  not  here  involved.  What  we 
do  hold  is  that,  where  it  appears  that  a  per- 
son has  been  constituted  a  special  agent  to 
do  a  particular  thing,  and  his  authority  to  do 
this  particular  thing  has  been  revoked  before 
he  acts  In  the  matter,  the  principal  will  not 
be  bound  by  a  subsequent  performance  of  the 
act,  where  the  principal  has  not  held  the 
agent  out  as  having  the  authority  notwith- 
standing the  revocation,  and  has  not  subse- 
quently ratified  the  acL  Mechem,  Ag.  |  22S. 
While  this  declaration  aUeges  that  the  New 
Orleans  &  Texas  Pacific  RaUroad  was  the 
agent  of  the  defendant  in  selling  the  particu- 
lar ticket,  other  facta  are  alleged  which 
shown  that  It  was  not  such  agent,  and  there- 
fore the  declaration  is  defective  in  substance, 
and  consequently  demurrable;  Everett  t. 
Drew,  129  Mass.  160. 

The  declaration  being  defective,  other  ques- 
tions sought  to  be  raised  are  not  open  for 
consideration.  Telegraph  Co.  r.  Maloney,  84 
Fla.  338,  16  South.  280. 

The  judgment  Is  reversed,  with  directions 
for  further  proceedings  In  accordance  with 
this  opinion. 


EIRBT  T.  STATE. 
(Supreme  Oonrt  of  Florida.   March  25.  1902.) 

CRIMINAL  I*AW— ABSIONHBNT  OF  ERRORS  BS 
HASSB-CONFHSSIONB-ADHISSIBIUTY-QUES- 
TION  FOR  COURT  —  HBARSAT  HVIDBNCB - 
COHUITTINa  HAQISTRATB'S  OOCKBT  BN- 
TRIBS  NOT  BVIDBNOB  —  OBNBRAIi  OBJEC- 
TIONS TO  BTIDBNCB. 

1.  Where  a  ^ngle  general  assUcnment  of  tx- 
ror  Is  made  to  embrace  refusals  to  give  two  or 
more  requested  instructions  that  state  separate 
and  distinct  propositions  of  law,  the  settled 
rule  here  la  that  the  appellate  court  will  go  no 
ftirther  in  tiie  conirideratloa  of  mteb  an  as- 
sigument  after  findii^  that  any  one  of  the 
Instructions  so  assigned  was  properly  refused, 
and  such  assignment  will  then  be  overruled. 

2.  The  question  as  to  whether  a  proposed 
confession  was  freely  and  voluntarily  made  is 
one  for  the  court  exclnslTely  to  decide,  and  a 
requested  charge  that  proposes  to  submit  suclt 
question  to  the  Jury  to  determine  is  properly 
refused. 

8.  The  following  charge  given  to  the  jnrr: 
"Yon  are  to  determine  the  credence  which  shall 
be  attached  to  the  alleged  confessions,  and 
every  part  thereof,  and  it  Is  your  duty  to  give 
such  confession  a  fair  and  unprejudiced  con- 
sideration. The  confession  should  be  taken  as 
a  whole.  You  should  give  effect  to  such  part  as 
you  believe  to  be  true,  and  reject  from  your 
consideration  all  that  you  find  sufficient  reason 
to  reject," — held  to  state  the  law  correctly. 

4.  Where  a  state  witness  testifies  that  he 
went  to  the  scene  of  the  homicide  becauae  of  a 
remark  made  to  Um  by  another  party,  it  is 
proper  for  him  to  state  sncfa  fact,  bat  it  is  not 
proper  tor  him  to  repeat  In  evidence  the  aub- 
stanca  of  such  remark  that  was  the  eanae  of 
his  going,  as  It  is  hearsay. 

6.  A  fact  that  Is  pertinent  and  rdevsnt  to 
the  issue,  and  that  tends  to  eetaUish  the  com- 
mission of  the  crime  charged,  is  not  rendoed 
Inadmissible  in  evidence  because  it  may  bare 
a  tendency  collaterally  to  prejudice  me  de- 
fendHDt  with  the  Jury. 

6.  The  docket  entries  of  the  committing  mag- 
istrate who  conducted  the  preliminaxr  exam- 
ination of  the  accused,  to  the  effect,  **And  the 
defendant  was  on  this  day  given  a  hearing  oa 
said  charge,  and  the  court  bdng  satisfied  that 
there  is  probable  cause  to  hold  the  defendant, 
and  believing  the  presumption  of  bis  goilt  to 
be  great  he  holds  the  defendant  to  the  circuit 
court  without  ball,"  are  wholly  Inadmissible  as 
evidence  on  the  ultimate  trial  of  sncb  defend- 
ant, under  any  circumatauees  w  for  taa  poi- 
pose;  and  their  admission  in  evidenceiiela  to 
be  reversible  error. 

7.  The  general  rule  to  the  effect  that  **gen> 
eral  objections  to  evidence  proposed,  witbont 
stating  the  precise  ground  of  objection,  are 
vagae  and  nugatory,  and  are  without  weight 
before  an  appellate  court,"  Is  subject  to  the  ex- 
ception that  if  the  evidence  objected  to  is  pah 
pably  prejudicial,  improper,  and  inadmisable 
for  any  purpose  or  under  any  circumstanoes, 
then  a  general  objection  thereto  la  suffldent. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Columbia  county; 
John  F.  Wbite.  Jndge. 

Johnson  Kirby  ms  convicted  of  man- 
slaughter, and  brings  oror.  Reversed. 

T.  B.  OUrer  and  Booaer  &  Oillen,  for  plain- 
tiff In  error.  TmUam  B.  Lamar,  Atty.  Oen., 
for  the  State 

FEB  OUBIAM.  Tlili  came  was  retired 
by  the  court  to  ita  commlaikmen  Cor  InTestl- 

1 1L  Bes  CrlDilnal  Iaw,  vol.  li.  Out.  Dls.  |  UUi 
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yatlon,  wlio  reported  that  the  Judgment  of 
"ttie  circuit  court  ought  to  be  rerened.  In 
"wlilch  view  tiie  court  concurs. 

The  plaintiff  In  error  was  Indicted  for  mur- 
der In  the  first  degree  In  the  circuit  court  of 
Columbia  county,  and  on  bis  trial  there  in 
June,  1901,  was  convicted  of  manslaughter, 
and,  to  review  fbe  judgm»t»  takes  vrit  of  v 
ror  from  this  court 

The  first  asslgnmmt  of  error  la  the  denial 
In  the  court  below  oi  tbe  d^endanf  s  motion 
for  new  trial.  The  first  six  grounds  of  this 
motion  are  presented  together,  and  question 
-tbe  sufficiency  of  the  evidence  to  support  tbe 
-veMlct.  As  there  vrlll  be  a  reversal  of  the 
Judgment  below  because  of  other  errors  here- 
inafter to  be  pointed  out,  It  will  be  Improper 
"to  discuss  the  sufficiency  of  the  evidence  for 
conviction.  The  seventii  ground  of  tbe  mo- 
tion for  new  trial  is  as  follows;  "Because 
"the  court  erred  In  refusing  to  give  tbe  follow- 
ing charges,  numbered  1,  2,  8,  4,  tS,  7,  and  8, 
respectively,  as  requested  by  tbe  defendant, 
by  and  through  his  counsel,  which  are  as  fol- 
lows." Then  follows  at  length  in  the  motion 
a  copy  of  the  several  refused  Instructions. 
This  ground  of  the  motion,  treated  as  an  as- 
signment of  error,  must  be  held  to  be  the 
grouping  together  In  a  single  general  assign- 
ment of  refusals  to  give  more  than  one  re- 
quested instruction,  and,  as  such  instructions 
announce  separate  and  distinct  proposition^ 
of  law,  the  settled  rule  here  Is  that  the  ap- 
pellate court  will  go  no  further  in  the  con- 
sideration of  sucb  an  assignment  after  finding 
that  any  one  of  the  instructions  so  assigned 
was  properly  refused.  Shiver  v.  State,  41  Fla. 
630.  27  South.  86;  Eggart  T.  Same,  40  Fla. 
527,  28  South.  144;  HcCoggle  v.  Sam«,  41 
Fla.  SSS,  as  South.  784.  Acting  upon  Ibis 
role,  tbe  court  finds  that  tiie  seventh  requested 
Instruction  was  erroneous  because  by  Its  first 
clause  it  proposed  to  submit  to  the  Jury  the 
question  whether  or  not  the  confessions  intro- 
duced In  evidence  were  freely  and  voluntarily 
made.  This  was  a  question  to  be  determined 
by  tbe  court  before  admitting  evidence  of  the 
confessions,  and  not  a  question  for  the  Jury 
to  determine  under  Instructicma  from  the 
court  Holland  v.  State,  89  Fla.  178,  22  South. 
208.  and  cases  dted  therein.  For  the  reason 
stated,  the  sevmth  reqnestod  InrtmctUm  was 
properly  refused. 

The  seventeenth  assignment  of  error  Is  as 
foUows:  "Tbe  court  erred  In  refusing  to 
charge  the  Jury  In  the  several  matters  and 
things  requested,  and  appearing  of  record,- 
chaiges  1.  2,  8.  4,  6.  6,  and  7."  Wbat  baa 
already  been  said  In  reference  to  the  seventh 
ground  of  tbe  motion  for  new  trial  applies 
alike  to  this  assignment  and  It  must  fall  for 
tbe  same  reasons.  The  eighth,  ninth,  tenth, 
and  eleventh  grounds  of  the  motion  for  new 
trial  question  severally  the  giving  by  the 
oourt  of  four  several  instructions  as  followa: 
**Tou  are  to  determine  tbe  credence  which 
shall  be  attached  to  the  alleged  confession, 
and  every  part  tbaewt,  and  It  la  yarn  doty  to 


give  sucb  confesslw  a  fair  and  unprejudlclal 
consideration.  The  confesalon  should  be  tak- 
en as  a  wbole.  You  should  give  effect  to  such 
part  as  you  believe  to  be  true,  and  reject  from 
your  consideration  all  that  you  find  sufficient 
reason  to  reject"  There  was  no  error  In  this 
histructlon.  Marshall  v.  State,  82  Fla.  4^,  14 
South.  02;  OantUng  t.  Same^  40  Fla.  287,  28 
South.  867. 

The  next  charge  questioned  Is  as  follows: 
*^f  you  bare,  after  having  considered  all  the 
evidence,  both  as  to  facts  and  ch-cumstances, 
entertain  a  reasonable  doubt  as  to  whether  or 
not  the*  deceased  was  shot  by  the  defendant 
with  a  pistol  at  tbe  time  and  place  of  tbe  al- 
leged homicide,  then  you  should  find  tbe  de< 
fendant  not  guilty."  There  Is  no  prejudicial 
error  In  this  Instruction,  Inasmuch  as  the  In- 
dictment charged  tbe  shooting  with  a  pistol; 
nor  In  the  next  one  questioned,  as  follows: 
"The  law,  In  its  humanity,  presumes  all  per- 
sons charged  with  tbe  commission  of  crime  to 
be  Innocent  and  this  humane  ];Hresumpt!on 
continues  untU  every  material  dement  that 
constitutes  the  crime  Is  proven  to  the  satisfac- 
tion of  tbe  Jury  trying  such  person  beyond  a 
reastmable  doubt"  The  court  after  charging 
tbe  law  upon  hypothesized  cases  of  murder  In 
the  first  and  second  degrees,  respectively,  fol- 
lowed it  up,  as  a  continuation  of  the  same 
charge,  with  the  following:  "But  should  you 
not  so  find,  and  from  tbe  evidence,  beyond  a 
reasonable  doubt,  that  tbe  defendant  at  the 
time  and  place  and  by  the  means  and  In  the 
manner  set  forth  In  the  Indictment  slew  the 
deceased  unlawfully  In  the  heat  of  over- 
whdmlng  passion,  superinduced  by  sudden 
and  sufficient  provocation  on  the  part  of  tbe 
deceased,  to  throw  a  reasonable  and  cautious 
man  Into  a  sudden  and  uncontrollable  passion, 
and  ttat  the  defendant  then  and  there  In- 
stancy fired  upon  and  slew  the  deceased,  then 
you  may  find  tbe  d^endant  guilty  of  man- 
slaughter." The  only  assault  made  here  on 
this  charge  Is  that  it  deprives  the  defendant 
of  bis  defense  of  Justifiable  homicide.  The 
court  bad  already  charged  fully  on  the  law 
of  Justifiable  homldde,  and  the  questioned 
charge  Is  qualified  by  requiring  the  killing  to 
have  been  "unlawful."  Tbe  charge  as  fram- 
ed, however,  la  calculated  to  confuse  and  mis- 
lead, as  there  have  heea  left  out  of  it  some 
material  words  necessary  to  make  It  Intel- 
ligible to  a  Jury.  And  Inasmuch  as  there  may 
be  other  objections  to  It  that  we  are  not  now 
called  upon  to  consider,  we  think  It  should 
be  omitted  upon  another  trial  or  entirely  re- 
constructed. 

The  twelfth  ground  of  tbe  motion  for  new 
trial  Is  tor  tbe  alleged  error  of  the  court  in 
charging  tbe  Jury  as  foUows:  "And  should 
yon  furtbw  find  from  the  evidence  that  on 
the  morning  of  the  homldde  they  fell  out 
vrlth  each  other  In  regard  to  language  used 
by  the  deceased  In  regard  to  the  mother  of 
tbe  accused;  and  should  you  further  find 
from  the  evidence  that  tbe  defendant  was 
wltlunit  fault,  and  that  the  deceased  was 
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tbeD  end  there  armed  with  a  deadly  weapon, 
or  with  the  wooden  mallet  offered  and  shown 
In  evidence,  made  an  assault  on  the  defend- 
ant before  the  defendant  had  attempted  to 
do  any  wrou^  or  act  of  rlolence  to  him;  and 
from  the  evidence  ahooid  farther  And  that 
the  deceased  attempted  to  strike  the  defend- 
ant with  aald  wooden  mall^  and  th^by 
designed  to  do  the  defendant  great  bodily 
harm,  and  that  the  defendant^  as  a  reaaon- 
abte  nuuw  believed  the  dango*  of  such  de- 
sign being  accomplished  was  then  and  there 
imminent  and  Impending,  and  that  he  fl*^ 
the  fatal  shot  that  killed  the  deceased,  alone 
to  prcvMit  his  own  life  from  being  taken,  or 
alime  to  preTent  great  bodily  Injury  being 
inflicted  op(m  lilzu  by  the  deceased,— thai  yon 
should  find  a  verdict  of  not  guUty  on  the 
gnxmd  of  Justifiable  bomlclda  But  to  en- 
title the  defendant  to  the  benefit  ol  thia  law 
of  lawful  self-defense,  tlie  defendant  must 
either  be  wlthont  fault  himself,  or  attempted 
to  withdraw  from  the  contest,  If  such  with- 
drawal could  have  safely  [been]  done  before 
firing  the  fatal  shot."  The  first  objection 
made  to  this  charge  is  that  the  words  "and 
thereby  [L  by  assault  with  a  mallet]  de- 
signed to  do  the  defendant  great  bodily 
harm"  operated  to  "take  away  from  the  de- 
fendant the  right  to  act  upon  his  belief,  and 
what  he  aaw  and  felt  to  be  imminent  azkd 
Impemdlng,  Indepeudrat  of  the  design  hld- 
d^  In  the  mind  of  his  assailant"  The  ob- 
jection la  not  w^  founded,  as  will  be  seen 
from  reading  the  charse.  The  further  crUi- 
clam  la  made  of  tUa  cha^a  that  it  aaaumea 
that  the  defendant  fired  "the  pistol  shot" 
that  killed  deceased,  thus  relieving  the  state 
of  tbe  necessity  of  proving  that  a  pistol  waa 
used.  In  the  motlan  for  new  trial  the  lan- 
guage used  in  setting  out  the  chai^  ia  "pUh 
tol  shot,"  but  the  <±arge,  as  set  out  in  the 
bill  of  exc^Klon^  states  It  as  "fatal  shot" 
In  detecmlsing  what  charge  was  glvai,  ws 
are  governed,  of  eourae,  bff  the  bill  of  ex- 
ertions, and  the  objection  rauat  be  dismiss- 
ed, as  being  wlthoot  basis  of  fact  for  its  sup- 
port  As  there  has  to  be  aaothec  trial  ot 
the  case,  we  will  say,  however,  that  the  last 
clause  of  this  charge  should  be  omitted,  as 
it  puta  a  party  at  fault  In  an  cncounta:  on 
the  same  footing  with  one  without  fault,  in 
the  duty  ts  retreat  beiore  exerting  tbe 
rig^it  of  self-deCeBse,  and  it  is  not  In  every 
case  that  a  party  assaulted  te  requited  t» 
retreat  before  defendhtg  hlaiaelf,  where  he 
Is  reasonably  free  from  fault  to.  brbiging  on 
the  difficulty.  What  has  been  said  diq^esea 
ot  the  thhrte^th  ground  of  Uie  Motien  for 
neiw  trial.  The  fourteenth  ground  of  the 
motion  £or  new  trial,  via.,  "and  for  otkn 
good  and  aufflclent  reasons  ^vaient  upon 
the  record,"  Is  too  general,  vagnch  and  in- 
definite to  merit  eonslderatleo. 

n.  Tbe  seoQOd  asslgnmant  oC  otnr  Is 
abandoned. 

in.  Tbs  third  aaslgnmeut  of  error  la  based 
njtaa  Out  ruling  of  the  court  bdow  In  ad- 


mitting the  testimony  of  one  flaasi^,  a  wiV 
ness  for  tt>e  states  to  the  effect  thiU  MiNs 
Ives  said  to  him  that  Ekrby  (dafpwdant)  bul 
shot  Sd.  (tbe  deceased),  wfaieti  led  hbn  to  go 
to  the  sc^ie  of  the  shooting.  Thl*  was  •In- 
jected to  as  b^g  beersay  evidence.  It  was 
proper  for  tbe  witness  ta  say  that  he  wmt 
to  the  scene  at  the  abootiing  bccaase  of  some- 
thing said  to  him  by  3Ilss  Ives,  but  not  to 
repeat  tbe  assertions  ot  fact  mads  by  ber 
in  aald  conTCBSstkm,  the  defiMMlaiit  not  be- 
ing present. 

IV.  The  fourth  aedgmnent  of  error  atatcs 
matter  that  Is  erroneous  for  the  reuon  last 
Btated. 

Y.  To  the  matter  aaslgned  as  tke  fi£&  er- 
ror there  was  no  ezccptloB,  ennnpqypntly  It 
cannot  be  considered. 

YI.  Hie  next  error  aaslgned  Is  th*  ndlng 
of  the  court  ta  permltthig  the  staters  wit- 
ness Edwards  to  testify  as  to  the  tastaneUons 
or  caution  givra  the  dtfendant  by  the  com- 
mitting maglstr^  before  be  testUed  at 
prdlmlnary  hearing.  Tlie  objsetloik  made  to 
this  U  that  the  bwt  evidence  <m  this  point 
Is  tlw  testimony  ot  the  Justice,  and  hla  dock- 
et both  aocessible  to  -the  court.  When  this 
objection  was  made  It  was  flzat  Bvetalned  by 
the  court,  and  the  committing  magistrate  ex- 
amined without  shedding  light  uimb  tbe  ques- 
tion, nor  did  his  docket  ds  so.  Edwards 
vras  tb«i  recalled  and  ezaantncd  as  stated. 
Undw  these  dtcnaatances^  there  was  no 
merit  In  the  objection  made,  as  the  "best 
evidence"  role  had  no  application. 

VIL  The  same  ruling  appltes  to  tlw  next 
asslgnmoit  ot  error. 

VIII  and  IX.  A  state's  witness,  one  Putdt. 
was  called  to  prove  admlsdons  made  to  him 
by  the  defeadant  In  rtiatlaB  to  the  hssnlcide. 
and,  before  relating  auch  adnntsatans.  was 
edtcd  tiie  following  qvestlcBis  hy  the  state 
attorney:  "Q.  Ton  can  state  whtOisr  or  not; 
b^tm  be  made  sndi  atatemcBtH  te  yso  m 
any  oaw  else  present,  yen  spoke  any  wsrds 
to  him  as  an  Indneemait  to  make  a  state- 
ment^ etiijor  from  fiear,  «r  team,  hope  mt  re- 
ward or  bettermoit?"  '^Q,  Ttim,  If  be  Bade 
a  stateBuat  to  yon  that  msnkig;  oc  mmwa- 
ed  any  onaatktn  tnm  yoa  or  any  «ne  else 
present,  was  what  he  said  froety  and  val- 
uotarUgr  said,  or  net?"  The  test  «C  these 
questions  was  objected  to  by  the  defendant 
OR  the  ground  that  It  calls  for  the  opinleo 
of  witness,  and  the  second  quntton  vrae  ai^- 
Jccted  to  on  tbe  grosnd  tbst  It  was  too  gen- 
eral and  leading.  Tbe  esvt  orerraled  both 
obdectloai,  and  mtb  rulfaiff  etmstltule  tbe 
e^th  and  ninth  asstgnmcnts  of  eersr.  The 
firat  of  theae  qnestlona,  ttanq^  dunaQy 
weeded,  sought  ^  substuce,  fee  dsaw  tnan 
the  witness  the  proper  predicate  Ar  tile  de- 
tail of  admlailDnir-L  a^  vheOv  or  BOt-say* 
thing  was  done  or  said  bgr  htm  or  any  one 
else  present  to  pot  tits  defenteit  tn  tar  a- 
under  duress,  or  excite  in  hiss  the  hope  of 
reward  or  escape  from  punJafamait  aa  an 
Inducement  to  tbe  ailiiilBiiMi^  or  wbetlKr 
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«ach  nflmlintoin  were  freely  and  roluntarllj 
made;  and  tUm  was  no  uror  In  eltlier  of 
•udi  ndlngia 

X.  Tfae  tentti  la  tbst  tbe  court  erred  tn  orer- 
TUllng  defOidonts  oldectlon  to  the  foDowlnc 
'iineatltm  pzoponnded  to  Wm  Irea,  wltnen  tor 
the  rtato,  L  e.:  'Vow  >tato  wbat  Ton  knov 
almit  Ub  [defendanf  b]  bablta  as  to  carrying 
a  weapon,  and  the  kind  of  waavon,  with  him 
to  the  eollege  at  the  time  ot  this  bondelde^ 
and  tor  some  ttoie  prertousr*  Tbla  waa  ob- 
jected to  aa  taSng  ooUateral  matter  tiiat  might 
prejudice  the  defatdant  with  tb»  Jury,  and 
becaoM  defendanfi  character  waa  not  In  la- 
sne.  It  ajweared  tron  the  evidence  ISiat  tlie 
dctaidant  waa  emplt^ed  as  eook,  and  the  de- 
«eaaed  as  a  waiter,  at  toe  coUege  to  Lake 
017,  and  toat  the  bomldde  occrared  to  the 
UtfAea  of  that  toatltotlon;  that  defendant 
■waa  ondv  toe  siqiervlalon  ttf  Mlaa  Ires,  as 
matron;  that  ahe  was  freqnoUly  to  toe  fclteh- 
en  each  day,  and  law  the  defendant  there 
every  di^  for  aereral  months  prUx  to  the 
taoml^e;  and  to  answer  to  the  aueBtl<n 
Jected  to,  and  other  qaestlanB,  ahe  testlfled 
that  defendant  always  had  a  pistol  at  the  col- 
lege^  on  a  abelf;  that  ahe  alwaja  saw  It 
when  she  went  tato  toe  pantry  to  make 
bread;  and  that  defendant  claimed  the  platot 
w-Ueh  ahe  saw  so  often.  The  todlctment 
«hazgsd  that  Oe  oltmm  was  committed  wlto 
a  pUrtid,  and  erldenca  was  faitrodaced  tending 
to  show  the  deato  of  tlie  rtwwaeil  from  gtm- 
ahot  wounds,  and  that  llie  nifoet  of  a  pistol 
waa  beard  to  the  Utthen  about  toe  time  the 
bomidda  was  committed.  While  the  question 
objected  to  waa  to«KCi«,  we  tolnk  the  tea- 
tbttcny  adduced  waa  relevant  and  naaterlaU 
as  tending  to  prove  toe  all^atiaai  that  toe 
homldde  waa  committed  wlto  a  pistol.  If  it 
could  be  shown  that  toe  defendant  had  a 
piatBl  at  band  at  tlie  time  and  place  of  the 
ehoottog;  It  wmdd  he  a  drcnmatance  proper 
to  be  eantfdned  wtth  toe  rest  of  the  evidence, 
wUeb  waa  drannatanttal,  in  determining 
wbetoef  be  was  gnflty  as  charged;  and  this 
erldflBce,  we  think,  tends  to  proTe  that  fact 
It  toe  ■rtdenee  waa  props  to  prove  a  mate- 
rial allcivtlon  of  the  ludletoien(,  tta  adnda- 
albOUr  woidd  not  be  affected  by  the  tact  that 
it  woold  alao  pra}ndlce  the  defendant's  case 
before  the  Jury.  Ortta  v.  Stolen  90  Fla.  286, 
11  Soirtb.  611;  Bofaerson  t.  Same,  40  Fla.  009, 
24  Soath.  474;  Wallace  v.  Same,  41  Ha.  64T, 
26  Sooth.  713.  Moat  e<  the  material  facta 
aavtagtoAowUaguflt  of  tba  crime  charged 
would  have  that  toidency. 

XI.  There  la  no  merit  to  the  clevento  a»- 
slgnment  of  oror,  nor  Is  It  contended  that  the 
'question  objected  to  was  leading,  which  waa 
the  oaly  ground  oitoB  which  abjection  waa 
made  to  It  to  the  eoort  briow. 

XII  and  Xin.  The  tvraltto  and  toUeento 
aaslgmDeDta  are  that  the  oanrt  ored  to  re- 
jecting the  evidence  of  the  wltoeas  Taughn. 
as  aflered  lor  toe  detaadant  aa  to  statemoito 
made  by  defendant  after  toe  atate  bad  used 
such  statements  against  htoi,  and  to  refn^ng 


to  allow  said  Yao^  to  teetl^  oo  bdaOf  of 
dtfendant  whether  the  d^mdant  had  pre- 
viously made  toe  same  atotonent  aa  that 
made  bj  htoi  at  Oe  prellininary  hearing,  and 
after  the  state  bad  to  part  need  that  against 
blm.  The  record  showa  that  Vaughn  was  per- 
mitted to  give  hla  vashm  ot  toe  atotaments  or 
CMifesslana  aa  to  which  evidence  had  been  of - 
fwed  by  the  state,  and  that  which  waa  ex- 
dnded  waa  testimony  aa  to  otoer  statements 
made  by  defendant  at  some  prerkras  tlm& 
The  defendant  cndeavue  to  support  toese  as- 
signments (uly  by  cttatlim  of  antoority  to  toe 
effect  that,  wbara  testimony  as  to  a  oontea* 
sion  la  offcMd,  the  whole  statement  should  be 
given.  No  violation  of  tola  role  la  duwn. 

XIT.  The  fonrteento  aas^puoent  of  wror 
Is  based  iq^  the  actkm  of  the  comt  to  per- 
mitting the  dw&et  entry  ot  the  ccmimtttlng 
magistrate  to  be  read  to  the  Jury,  as  follows: 

'*6tote  of  inorida  vs.  Jofanaon  Kh^y. 

*^urder  to  Itt  Degree. 

^'Affidavit  of  a  A.  Flnl^  taken.  Warrant 
iaaoed  and  returned,  aerved  by  W.  N.  Gone, 
sheriff.  And  the  defendant  waa  on  tols  dsy 
given  B  hearing  on  said  charge,  and  the  court 
being  satisfled  toat  there  ia  probable  eanae 
to  hold  the  defendant  and  bellevtog  toe  pre- 
smnptioD  of  bis  guilt  to  be  great,  he  holds  the 
detaidant  to  drcott  court  wltooat  ball  Qtv 
ea  under  my  band  and  aeal  tlila  4to  day  of 
April.  1001.  a  B.  Parker, 

*'Jnadoa  of  the  Peaceb" 

The  only  appaxoit  purpose  An*  which  tols 
record  was  (#ered  at  thlB  time  was  to  ahow 
that  the  committing  magistrate,  who  at  the 
time  of  the  trial  was  one  (rf  the  dtfendantfs 
attorneys,  bad,  as  each  magistrate,  found  the 
presnmptl<m  of  defendant* b  guilt  to  be  great. 
Thla  waa  clearly  improper,  and  was  h^fhly 
praJudlclal  to  defaidanra  case.  The  obJee* 
tion  to  the  docket  entry  should  have  been  sos- 
tatoed,  and  toe  fallnre  to  do  so  was  error  for 
which  toe  Judgment  of  toe  court  below  must 
be  reversed.  The  only  objection  urged  to  toe 
tobeductlon  of  this  matter  to  the  court  below 
waa  Itae  general  objection  **that  It  waa  Im- 
proper." While  tola  conrt  has  repeatedly  an- 
neonced  toe  general  rule  to  the  ^ect  "that 
general  objectloaa  to  questions  addressed  to 
wItneaKB,  without  atottog  toe  precise  ground 
of  objccticni,  are  vague  and  nugatory,  and.  It 
entfUed  to  weight  anywbere,  are  without 
weight  before  an  appeUato  court**  (Gladden 
T.  Stote^  12  Fla.  662;  JaAsonvlUe,  T.  &  K. 
W.  Ry.  Oa  t.  Feninaular  lAUd  Tranqb  ft 
AUg.  Co.,  27  Fla.  1,  0  Boutb.  661,  17  Lb  a  A. 
83;  Johnston  t.  State,  SO  91a.  058,  10  Bouto. 
686;  Camp  v.  HaU,  30  Fhi.  685,  22  Soato. 
788).  to  tola  goieral  role  there  la,  however, 
an  ezeeptkm:  It  the  evidence  objected  to  la 
palpably  prejudicial,  improper,  snd  Inadmls- 
Bible  t«  any  purpose  or  nnder  any  clicum- 
atances,  toen  a  geneml  db;}ectlon  tlMseto  la 
snffldent  Espalla  Richard.  94  Abu  160. 
10  South.  137;  State  t.  Fatzlck.  107  Mo.  147. 
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17  S.  W.  666;  Connor  t.  Black,  119  Mo.  126, 
S4  S.  W.  184:  State  t.  Soule,  14  Nev.  453; 
Wart  T.  WUms,  16  Colo.  86,  27  Pac.  247; 
Lotlirop  T.  Roberts.  16  Ocilo.  260,  27  Pac. 
U88;  Bromley  t.  FUnt,  87  CaL  471,  2S  Pac. 
088.  Tlie  erldeiice  above  objected  to  was 
wholly  inadmiarible  and  Incompetent  for  any 
purpose  or  jmAec  any  clrcamBtances,— palp- 
ably »o  apon  ItB  face,— and,  under  the  clr- 
comstaDceB,  Ughly  prctjndldal  to  the  accused. 
A  general  objection,  tiiorefore,  to  Its  admis- 
sion was  all  that  was  necessary  to  exclude  It 

XT.  The  fifteenth  assignment  of  error  Is 
that  the  coturt  erred  In  permitting  the  state's 
witness  SauBsy  to  testis  that  the  defendant's 
witness  Bird  had  pointed  oat  to  him  (Saussy) 
the  spot  where  he  saw  the  pestle  lying  when 
he  found  Barnes  on  the  floor  wounded,  and 
that  the  place  pointed  out  was  about  four 
feet  from  the  hand  of  Barnes.  Bird  had  tes- 
tified that  the  pestle  was  about  one  foot  from 
Barnes'  hand,  and  this  was  in  the  nature  of 
Impeaching  testimony,  and  la  objected  to  on 
the  gnnmd  that  no  propv  predicate  had  been 
laid  for  it  in  the  examination  of  Bird.  Upon 
cross-examination,  when  recalled.  Bird  had 
been  asked  whether  he  had  not,  at  the  time 
and  place  mentioned,  pointed  out  to  Saussy 
the  place  wbere  the  pestle  stood,  and  he  de- 
nied that  he  had  done  so  then  or  at  any 
other  time.  This  sufficiently  directed  1£e  at- 
tention of  Bhrd  to  the  matter,  and  it  was 
proper  to  admit  this  testimony  of  Saussy. 

The  remaining  assignments  ot  enwr  have 
been  disposed  of  in  considering  the  propriety 
of  the  refusal  of  the  court  bdow  to  grant 
defendant's  motion  for  a  new  trial 

Fw  tiie  errors  fonod,  ibe  Judgment  oC  fbia 
circuit  court  Is  reversed,  and  the  cause  re- 
manded for  new  trial. 


HBNDBBSON  et  aL  v.  HAUL  et  aL 
HALL  «t  al.  V.  HENDERSON  et  aL 
(Supreme  Ooort  ^  Alabama.   June  27,  UOO.) 

BQUITT— JURISDICTION— POWBR  TO  S0BJ1IOT 
CH08K8  IN  ACTION  OF  JUDOMUNT  DBBIXHI 
TO  BATISrAOTION  OF  JUDOHBNT— RBUBDT 
AT  LAW  — OARNISHHBNT  — OORPORATB  A8- 
SBTS— "TRUST  FUND  DOCTRINS"— BLBCTION 
—JURISDICTION  BT  BSTOPFEI^-^PLBADINO— 
HUimFARIOUSNBSS  — HISJOINDBR  OF  PAR- 
TIES-SUBMISSION OF  GAUSB-^NOLUSION  OF 
DBHURRBR— RES  ADJUDICATA— DBP0SITI0N8 
-WHEN  CAUSE  IS  AT  IB8UB-AHBND11BNT- 
UATERUI.ITT— DISCOVERT  IN  AID  OF  BZB- 
CUTION— BXTBNT  OF  RBUBDT. 

1.  A  bill  by  a  judgment  credltw  of  a  corpo- 
ration afrainst  cotain  stockhoIderB  therein,  to 
subject  alleged  unpaid  stock  Bubscriptions  to 
the  satisfaction  of  nis  claim,  averred,  in  antici- 
pation of  a  plea  of  payment,  that  the  president 
of  the  corporation,  '^'pretending  he  was  autiior- 
ized  thereunto,  but  not  having  such  authority," 
proposed  to  defendant  stocknolders  that  thei 
pay  their  subscriptions,  and  he  would  canc^ 
their  obligations  in  respect  thereto,  and  deliver 
to  them  certain  bonds,  which  were  assets  of  the 
company,  to  an  amount  equal  to  the  amount  of 
the  subscriptions  paid,  or  pay  them  for  their 
stock  in  funds  of  the  corporation.  Held  that, 
on  demurrer,  the  bill  could  not  be  construed  as 
alleging  that  the  corporation  was  in  any  way 


bound  by  the  transaction,  and  more  dearly  so 
in  view  of  the  fact  that  the  application  of  the 
rule  that  the  blU  muet,  on  demurrer,  be  con- 
strued against  complainants,  excluded  any  pos- 
sibility of  construing  the  allegati<Hi  of  want  of 
authority  to  refer  to  the  corporation,  and  not 
the  president  thereof. 

2.  The  president  of  a  corporation,  acting 
without  authority,  proposed  to  certain  subscrilt- 
ers  to  stock  that  if  they  would  pay  their  Bub- 
scriptions in  cash  be  would  cancel  their  obli- 
gations, and  transfer  to  them  certain  bond^t 
owned  oy  the  corporation  to  an  amount  equal 
to  their  subscriptious  so  paid,  or  purchase  their 
stock  with  funds  of  the  corporation,  aud  this 
plan  was  executed.  Code  1886,  S  2972,  was  in 
force  at  the  time  of  the  transaction,  and  pro- 
vided that  a  judgment  creditor  of  a  corporation 
having  execution  returned  unsatisfied  might  sue 
out  a  garnishment  to  subject  the  unpaid  sub- 
scription of  any  stockholder  to  the  satisfaction 
of  his  judgment.  Held,  that  as  the  corpwation 
was  not  bound  b;;  the  nnauthorlxed  acts  of  its 
president,  and  mi^t  sue  on  the  subscription 
notes  illegally  canceled,  an  unsatisfied  judg- 
ment creditor  of  the  corporation  could  not 
maintain  a  suit  In  equity  to  reach  the  unpaid 
stock  subscriptions,  because  havine  a  plain  and 
adequate  remedy  at  law,  br  ganiislimaiL  nnder 
Code  1886,  t  M72. 

S.  In  the  absence  of  statute,  and  where  there 
is  no  allegation  of  fraud,  mistake,  the  exist- 
ence of  a  trust,  or  some  other  fact  recognized 
as  a  basis  of  equitable  jurisdiction,  a  court  of 
equity  has  no  power  to  subject  the  chosee  in 
action  of  a  judgment  debtor  to  the  satisfaction 
of  an  execution  returned  nulla  bona. 

4.  Inasmuch  as,  by  statutes  authorising  gar- 
nishment proceedings,  a  judgment  creditor  is 
given  a  legal  rieht  to  reach  choses  in  action  of 
bis  judgment  debtor,  such  right  may  be  en- 
forced in  equity  when,  because  of  some  Imped- 
iment, it  cannot  be  enforced  at  law. 

5.  The  capital  stock  of  a  conwratlon  and 
debts  due  the  corporation  for  subscriptions  to 
capital  stock  do  not  constitute  a  trust  fund  for 
the  payment  of  corporate  debts,  and  hence  the 
jurisdiction  of  a  court  of  equi^  to  subject 
debts  duo  a  corporation  for  stock  subscriptions 
to  the  satisfaction  of  a  judgment  against  the 
corporation  cannot  r^  on  the  "trust  fUnd" 
doctrine. 

6.  By  its  express  terms.  Act  Feb.  18;  1885, 
now  embodied  in  Code,  IS  823, 1282,  authorizing 
a  judgment  creditor  of  a  corporation  to  file  a 
bill  in  equity  to  subject  unpaid  stock  subscrip- 
tions to  the  satisfaction  of  his  jndgment,  has 
no  application  to  suits  pending  at  the  time  of 
its  enactment 

7.  Respondento  to  a  bill  in  equity  of  whldi 
the  court  had  no  jurisdiction  procured  an  order 
requiring  compialnantB  to  elect  whether  they 
would  further  prmwcute  the  bill,  or  proceed 
with  garnishment  proceedings  pending  In  a  court 
of  law,  and  involving  the  same  matters  in- 
volved in  the  bill;  and  complainants  elected  to 
dismiss  the  proceedings  in  garnishment,  and 
prosecute  the  bill.  Hefa,  that  respondents  were 
not  estopped  to  thereafter  object  to  the  Juris- 
diction of  the  court  of  equity. 

8.  Bven  If  this  were  not  so,  jurisdiction  can- 
not be  conferred  by  estopDel. 

9.  In  view  of  Code,  {  29,  providing  that, 
where  suits  are  brought  in  the  name  of  the 
person  having  the  le^  right,  for  the  use  of 
another,  the  beneficiary  must  l>e  conridered  the 
sole  party  on  the  record,  the  fact  that  a  party 
suing  to  subject  stock  subscriptions  of  a  judg- 
ment debtor  corporation  to  the  satisfaction  of 
the  judgment  is  assignee  thereof  does  not  im- 
pede his  legal  remedy  by  gamishmmt,  so  as  to 
give  him  stondlng  to  maintain  his  suit  in  equity. 

10.  A  bill  by  a  Judgment  creditor  of  a  corpo- 
ration against  various  8ubBcrit)««  to  the  stock 

IT  10.  S««  CorporaUoniL  vol.  U,  Cerat.  Dig.  |  lUI; 
Equity,  vol.  18,  Cent.  Dig.  |  In. 
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of  the  corporatloii,  to  aabject  their  aabscrlption 
notes  to  uie  utiBfaction  of  the  Jndgment,  was 
not  multUarioos  or  objectionable  for  misjoinder 
of  parties  respondent  though  the  interests  of 
respondents  among  tiumsdvcB  wwa  independ- 
ent and  distinct. 

11.  In  order  that  demurrers  to  the  bill  be  In- 
cluded in  the  sabmission  of  the  cause,  it  is  not 
necessary,  or  even  proper*  that  ther  be  men- 
tioned In  the  note  of  the  teBtim<my  of  respond- 
ents, bvt  withont  inch  mention.  U  there  is  a 
written  submission  of  the  cause  anbracing  all 
questioDB  of  law  and  fact,  the  demurrers  are 
mdnded  in  the  sabmission. 

12.  The  president  of  a  corporation,  in  order  to 
induce  the  payment  of  overdae  stock  sabecrl[»- 
tkm  notes,  offered  to  purchase  the  stock  of 
■nbscribers  who  would  pa?  their  notes.  The 
president  had  no  authority  to  make  such  ar- 
rangunent,  but  pretended  to  have.  Certain  sub- 
scribers paid  their  notes,  and  their  stock  was 

SurchBsed.  and  paid  for  with  corporate  assets. 
!eld,  that  as  the  corporation  and  Its  creditors 
received  the  full  benefit  of  the  amounts  so  paid, 
and  only  suffered  injury  by  the  illegal  and  un- 
authorized diversioQ  of  assets  in  payment  for 
the  stock,  a  judgmmt  creditor  of  the  corpora- 
titni  had  no  remedy  In  equity  to  enforce  pay- 
ment of  the  sulwcnptton  notes  again,  but  was 
entitled  at  law  to  recover  the  corporate  assets 
unlawfully  disposed  of. 

13.  Where  stock  subscribers  to  a  corporation, 
intending  to  defraud  the  corporation  and  hln- 
&a  its  creditors,  sold  their  stock  to  a  nonresi- 
dent, not  believing,  and  having  no  reason  to 
believe,  that  the  buyer  was  able  to  perform  his 
promise  to  pay  the  subscription  notes,  a  Jadg- 
moit  ereditor  of  the  cwporation  had  no  stand- 
ing In  equity  to  compel  the  original  subscrib- 
ers to  pay  their  subsoiption  notes,  because  hav- 
ing a  plain  and  adequate  remedy  at  law,  by 
gamisnment. 

14.  Respondents,  who  were  subscribers  to  the 
stock  of  a  corporation,  fraudulently  sold  their 
stock  to  an  irresponsible  party,  to  avoid  paying 
their  mbseription  notes,  and  comidainants,  who 
w«re  judgment  creditors  of  the  conioranon, 
began  garnishment  proceedings  to  subject  re- 
spondents* liability  to  the  corporation  to  the 
sati8factl<a  of  complainants'  judgment.  Be- 
spcHBdeuti  answered,  complainants  contested 
their  answer,  and  judgment  was  thereafter 
rendered  discharging  the  garuisheea.  Subse- 
quently, complainants  filed  a  bill  in  equity  to 
subject  respondents'  alleged  unpaid  subscrip- 
tions to  the  payment  of  the  same  judgment. 
EM  that,  as  the  necessary  issue  in  the  samish- 
ment  case  was  the  indebtedness  of  the  gar- 
nishee, the  Jndgment  therein  was  res  adjudi- 
cate of  complalnanta'  right  to  recover  in  the 
suit  in  equity. 

15.  A  party  defendant  to  a  bill  in  equity  died 
before  answering,  and  before  the  rendltioD  of  a 
decree  pro  confesso  against  him.  An  order  ot 
revivor  was  entered  against  his  administrator, 
against  whom  a  decree  pro  confesso  was  sub- 
sequently rendered.  This  was  set  aside,  and  he 
was  allowed  to  answer.  Depositions  were  tak- 
en in  the  cause  after  the  administrator  had 
been  made  a  party,  and  before  the  decree  pro 
confesso,  and  also  after  the  decree  bad  been 
set  aside,  and  before  he  answered.  Beld,  that 
these  depositions  were  taken  before  the  cause 
was  at  issue,  and  under  Chancery  Rule  49 
(Oode,  p.  1211),  providing  that  testimony  can- 
not be  taken  until  the  cause  Is  at  issue  by  suffi- 
cient answer  or  decree  pro  confesso,  should  have 
been  auppressed. 

lA.  In  a  Mil  against  several  respondents  whose 
liabilities  were  separate  and  distinct  as  among 
themselves,  material  facts  denied  by  any  of 
respondents  should  have  been  proven,  though 
admitted  by  a  majority  of  the  respondents. 

17.  An  amendment  to  a  -bill  in  equity  alleging 
facts  which  would  cure  a  variance  between  the 
proof  and  the  bill  as  orlc^nally  filed  is  mate- 
rlal»  and  should  not  be  stncken  out 


IS.  In  a  bill  by  a  judgment  creditor  of  a  cor~ 
poration  against  certain  stockholders,  to  sub- 
ject their  unpaid  stock  subscriptions  to  the  sat- 
isfaction of  the  judgment,  one  of  the  respond- 
ents filed  a  cross  bUl  against  a  co-respondent* 
alleging  that  cross  complainant  sold  a  certain 
amount  of  stock  to  cross  respondent,  he  agree- 
ing to  pay  the  subscription,  and  hold  crosih 
complainant  harmless.  It  was  alleged  that  th» 
president  of  the  corporation,  having  anthority- 
so  to  do,  consented  to  the  sale,  that  cross  com- 
plainant s  subscription  note  was  canceled,  anci 
that  the  cross  reimondent  was,  at  the  time  of 
the  sale  and  still,  financially  able  to  pay  the  sub- 
scription. The  cross  bill  prayed  that,  if  com- 
plainants recovered  against  oosB.complalnairt.. 
a  decree  in  favor  of  the  latter  might  be  en- 
tered against  cross  respondent  for  the  amount 
of  the  stock  sold,  bnt  there  was  no  allegatioiir 

,  that  cross  respondent  had  not  paid  for  the 

'-  atoclL,  or  that  cross  complainant  was  llablft 
therefor.  Held,  that  tiie  cross  bill  showed  no 

I  liabili^  on  the  part  of  eroas  respondent,  and 

{  was  demurrable. 

I    19.  A  Judgment  creditor  of  a  corporation  sued 
j  subscribers  to  the  stock  to  subject  their  alleged 
I  unpaid  subscriptions  to  the  satisfaction  of  his 
;  Judgment  Anti(^ating  a  defense  of  payment^ 
1  complainant  averred  that  the  preeldent  of  the- 
;  corporation  had  without  authority  induced  re- 
,  spondent  to  pay  their  subscription  notes  by  buy- 
;  ing  their  stock,  and  paying  f <»  It  In  assets  of 
I  the  corporation.  Snbsequ^tly,  an  amendment 
was  added,  alleging  that  some  of  the  respond- 
!  ents  had  not  paid  their  subscription  notes  in- 
I  cash,  but  had  oeen  Ulegally  allowed  credit  for 
certain  services,  some  of  which  were  rendered 
to  other  corporations.  Eetd,  that  the  amend- 
!  ment  was  material,  because  the  respondents 
1  who  were  illegally  ^allowed  credit  would  be  lia- 
j  ble  for  those  credits  in  addition  to  the  amount 
of  the  subscriptions  for  which  the  other  re- 
spondents would  be  liable,  if  at  all. 

I  On  Petition  for  Rehearing. 

j  20.  Code  188C,  5  3540,  authorising  an  unsatis- 
,  fied  judgment  creditor  to  bring  a  bill  in  equity 
1  agahiat  the  jndgment  debtor  to  compel  the  di^ 
i  covery  of  any  property  belonging  to  him,  ana- 
,  providing  that  the  court  may  bnng  any  party 
i  before  it  authorizes  bills  of  discovery  only,  and 
,  does  not  give  a  judgment  ereditor  staudlng  in 
I  equity  to  subject  Known  choiu  In  actian  of  hhi> 
1  judgment  debtor  to  Uie  satlafactfon  of  iba  Jndg- 
j  ment 

I    Appeal  from  chancery  court,  Montgomery 
1  county;  Jere  N.  WUllama,  Chancellor, 
i    BUI        Oharleg  Hoideraon  and  otber» 
I  against  J.  h.  Hall  and  otheEO.  Vrom  a  de- 
j  cree  for  comiOalQants,  respondenta  ai^eal,. 

and  from  a  pwtioD  ot  the  decree  atrlkinK 
j  from  the  bill  a  certain  amendmoit,  com- 
plalnanta prraecnte  a  croaa  bill.  Decree  re> 
!  rmed,  and  eama  ranonded  on  tbe  main- 
j  appeal,  and  decree  rerersedt  and  rendered  oa 
I  the  croaa  awaoL 

I  The  defendants  Charles  Henderson,  Jere 
Henderson,  Oustavua  Hendricks,  and  John  8. 
Carroll  and  Thomas  Mnrphree,  partners  us- 
ing the  name  of  Carroll,  Mnrphree  Sc  Co., 
severally  filed  a  motion  In  which  they  aver- 
red that  at  the  time  of  the  fiUng  of  the  bilF 
In  this  case  there  was  pending  in  the  dty 
court  ot  Montgomery  a  suit  at  law  by  tbe- 
complainants  in  ttiia  oanse,  against  the  aakl 
defendants,  to  recover  of  them  as  stockhold- 
ers of  the  Alabama  Terminal  &  Imfvovanent 
Company  the  amount  claimed  to  be  due  fron* 
tiMm.  as  such  Btockholden,  oa  unpaid  snb- 
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«criptl<HU  to  tlie  capital  stock  of  said  Ala- 
buns  TsEmliial  ft  In4niTBiiMiit  Oompan^, 
vlii^  said  salt;  v^sMag  In  Ihe  dty  court  of 
yUm^pamerj,  was  for  tlie  same  canse  of  ae- 
tloB  ss  tbat  set  oat  In  the  bUL  The  said 
<MeodaBtB  thffii  mored  the  court  to  order  the 
complainants  tat  this  cause  to  elect  in  wlildi 
ct  said  snlts  they  would  proceed,  and  tbat 
they  be  required  to  dismiss  the  others. 
ThlB  motion  was  grmnted.  and  the  complain- 
ants elected  to  proceed  with  the  present  anlt, 
and  dlsmiBsed  the  suit  In  the  city  conrt 

The  said  defeodanto  Ghsrles  Henderson  and 
others  demurred  to  the  WD,  which  demurrer 
was  ss  follows: 

"(1)  That  said  bin  b  mltieBrlons  In  tUs: 
T1»t  It  seeks  to  enforce  a  liability  against 
some  of  (be  defendants  therdn  based  on  con- 
tracts, and  against  other  defeodants  thereto 
based  OB  torts.  (2)  Tbat  said  bOl  is  midtl- 
fsrloas  in  this:  It  Joins  aeparate  and  dis- 
tlnet  causes  of  actloo  of  ditFerent  natures, 
In  whtcb  the  serwal  defftodanto  alone  are  to- 
terestod,  and  which  eaB  for  relief  of  s^arate 
and  dlsttoct  natures,  to  this:  Said  bUl  seeks 
to  reeorer  agatost  the  defendanto  Chailes  Hen- 
dsrsoo,  Sen.O.  Henderson,  O.  C.  WU^,  and 
"Wiley  ft  Murphree  on  their  several  contracts 
of  snbso^tlon  to  tte  capttol  stodc  d  the 
Alabama  Terminal  ft  Improvement  Company, 
tor  tte  amount  claimed  to  iffi  unpaid  ttereon, 
and  also  seeks  to  recover  agatost  d^ndants 
J.  D.  Sanderson,  admr.  of  L.  Henderson,  sur- 
vlTlng  partoer  of  I*  ft  W.  J.  Henderson,  Jaa. 
M.  HenderaoB  ft  Oo.,  Oustovus  Hendricks, 
John  SL  Garron  and  Carn^  Murphree  ft  C9o., 
on  aecoont  of  certato  torts  sTerred  against 
tbem  sftTcrally;  by  wtahA  It  la  dalmed  lAey 
wwpgfidly  and  lalawf dly  came  toto  posses- 
slott  of  c«tato  bonds  Issued  1^  lite  Alabsma 
Midland  Railway  Conqwny,  and  which  were 
the  ]/ropaiy  at  tbm  Ahibama  ^Permlnal  ft  Xta- 
proTonent  Co.,  and  whldi  It  U  alleged  so 
•came  toto  the  possession  of  said  several  de- 
feodanto under  aerate  and  distlnet  f^aadu- 
lent  agreemento  or  arnmKcmenta  betweeu 
them  sevenlly  and  J.  W.  Wooltolk,  president 
of  tbe  Alahama  a>Brratoal  ft  Improvement 
Co.,  with  which  said  fraudulwt  agreemento 
or  arangemento  it  is  net  shown  that  the 
othw  dafoidanto  first  hereto  mentioned  had 
any  conaeeBoa.  (S)  The  said  defendant  Cbaa. 
HendersoD  further  separately  demurs  to  said 
UH  as  amended  on  the  foltowing  grounds: 
First  The  ssld  blU  seeks  to  recover  agatost 
htai,  to.  an  alleged  contract  of  aubseripttan 
made  by  him  to  the  capital  stock  of  the  Ala- 
bama Tvmtoal  ft  Zmprovonait  Co.,  for  the 
amount  unpaid  thereon,  and  also  ae^  to  re- 
cover  certain  moneys  of  the  said  Alabama 
Terminal  ft  Improvement  Co.,  alleged  to  have 
been  wrongfully  and  uniawfaUy  paid  to  this 
daCsndant  by  J.  W.  Woolfolk,  jvesldent  of 
4Bald  company;  and  also  seeks  to  recover 
aflalnst  iUM  defendant  on  account  oC  an  al- 
leged tort  to  this,  that  the  said  d^endant 
Is  to  the  wrongful  poasesslon  of  certoln  bonds 
isBoed  by  the  Alabama  3Cidland  BaUway 


Company,  and  whldi  were  the  property  of  the 
Alabama  Terminal  ft  Imittovement  Co^  and 
alleged  to  have  been  wrungfoUy  and  fraudn- 
loitly  dellvmd  to  this  defendant  by  J.  W. 
Woolfolk,  iR-esldent  of  sUd  Alatwrna  Tennlnal 
ft  Improvement  Company,  for  whl<di  said 
bonds  the  said  bin  seeks  a  recovery  aa  for  a 
conv«sion,  and  the  relief  sought  to  respect 
of  said  several  matters  Is  differ^  and  tocon- 
slstent  <4)  The  said  J.  C.  Henderson  further 
separately  demnra  to  said  bill  ot  complaint 
as  amended,  and  asaignfi  the  toUowing 
grounde,  to  wit:  First  That  said  bOI  as 
amended  seeks  to  recover  against  this  d^eid- 
ant  on  a  contract  of  subscription  made  by  him 
to  the  capital  stock  of  the  Alabama  Terminal 
ft  Improvement  Co.,  on  the  ground  that  said 
subscription  Is  unpaid  as  alleged  to  the  orig- 
inal bill,  and  also  se^s  to  recover  Hg»'"gt 
this  defendant  upon  an  alleged  additional  sub- 
scription to  the  capital  stock  ot  said  company 
made  by  this  defendant  as  alleged  to  tiie  blD 
as  amended,  wfaldi  last  right  of  recovery  Is 
based  upon  an  alleged  fraudulent  tranafttr  of 
said  subscription  by  this  dtfendant  from  <me 
BalteeU;  and  said  bill  as  amended  fortbo' 
seeks  to  recover  against  this  drfeodant  oa  ac- 
count of  an  alleged  tort  to  tills,  tiiat  title 
defendant  Is  alleged  to  have  wrongfully  and 
fraudulently  come  toto  tiie  peaaessloa  at  cer- 
tain bonds  issued  by  tile  Alabama  Midland 
Railway  Co.,  which  was  the  propertr  of  the 
Alabama  Terminal  ft  Improvonent  Oo^  and 
tbat  such  possession  was  acquired  by  nn- 
lawftd  and  framlulent  agreemento  made  be- 
tween this  defendant  and  one  J.  W.  Wool- 
folk  88  presidettt  of  said  Alabama  Taimtnal 
ft  Improvement  Ca,  and  the  relief  son^t 
by  said  bill  agatost  this  defendant  on  account 
of  said  several  transactions  to  of  different 
and  tooonslstsnt  nature.  Seeoad.  Add  Mn  Is 
multifarious  to  tills,  tiiat  It  sedEs  to  recover 
against  thto  detaidant  on  aeoookt  at  the  alteg- 
ed  claims  and  liabilities  agatoat  him  sepaiate- 
ly,  and  also  agatost  the  other  defeDdanto 
named  to  said  blU  on  account  of  the  several 
transBettona  alleged  agatont  tibem.  and  this 
defendant  to  not  shown  to  baTs  had  any 
connection  with  said  hut-named  transaction, 
nor  are  tiie  other  deflsndanto  ahown  to  be 
connected  to  any  manner  with  the  said  trass- 
action  alfeged  to  respect  to  this  def^nSant 
(6)  All  of  the  defendanto  s^azately  and  ser- 
ially further  demur  to  saU  bBl  at  oomplatot 
as  amended  on  the  fnrtiier  ground,  to  wit: 
FInt  It  sppears  from  the  avermeato  of  said 
bin  tbat  the  complatoanto  have  a  full  and 
complete  and  adequate  remedy  at  law  agatoit 
each  at  said  d^endante'  aevera^.  Second. 
The  said  defendants  demur  separate  to  that 
portion  of  the  bffl  at  cmnplatot  as  amoided 
as  seeks  to  reeorcr  agatoat  the  defendants 
on  account  of  their  several  alleged  contracts 
ot  subscription  to  tte  cai^tsl  stock  at  ssld 
Alabama  Terminal  A  Improvement  Ca^  oa 
tbe  ground  that  It  appears  tnm  the  aver 
mento  of  said  IriU  that  cmnplalnanto  have  a 
full,  complete^  and  adaonato  ranedy  at  law 
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against  each  of  said  defendants  severally. 
<6)  Said  defendants  farther  sevorally  demnr 
to  said  bill  of  complaint  as  amended  on  the 
following  groond,  to  wU:  Thoe  la  a  mis- 
joinder of  partlee  defeidant  In  this,  that  the 
■cauae  of  action  alleged  against  each  defend* 
«nt  separately  la  one  in  which  neither  of  the 
■other  defendant!  has  any  eoimectlon  or  la- 
tereet" 

The  defendants  Oliver  a  Wiley  and  Wiley 
A  Morphree  each  filed  the  following  pleas: 
"These  defendants,  further  answering,  say 
and  aver  by  way  of  idea,  as  well  as  answer 
to  the  bm  of  complaint  filed  In  this  cause, 
tliat  complalnanta  ought  not  to  further  prose- 
cute thla  action,  for  that,  to  wit,  during  the 
year  1893,  these  complainants  commenced  a 
suit,  by  process  of  garnishment.  Id  the  city 
court  of  Montgomery,  Alabama,  agnlnst  these 
-<Iefeudants.  respectively.  Involving  the  very 
matter  and  thing  embraced  ■  In  this  present 
bUl  of  complaint  now  pending  in  this  honcoa- 
ble  court,  to  wit,  involving  the  very  quesdw 
as  to  whether  or  not  the  said  Oliver  C.  WIl^ 
and  the  firm  of  Wiley  St  Murphree,  a  part- 
nership composed  of  Oliver  C  Wiley  and 
Clarence  Murphree,  were  indebted  to  the  Ala- 
bama Terminal  &  Improvement  Company  by 
reason  of  their  having  executed  certain  sub- 
scription notes  to  the  capital  stock  of  the 
said  the  Alabama  Terminal  Se  Improvement 
Company;  and  these  defendants  aver  that 
the  Indebtedness  thus  sought  to  be  estabUsb- 
-«d  hi  said  suit.  In  the  said  city  court  of  Mont- 
gomery, Is  the  very  liability  now  sought  to 
toe  enforced  In  said  bill  against  these  defend- 
ants. If  in  fact  any  such  liability  exists  t<x 
unpaid  ■ubscriptlons  to  the  capital  stock  of 
tbe  said  the  Alabama  Terminal  &  Improve- 
ment  Company;  that  at  the  fall  term,  1S0&, 
of  said  city  court  of  Montgomery,  Qieae  de- 
fendants filed  a  written  answer,  under  oath, 
to  the  writ  of  gamishm^t  in  said  mdt,  on 
said  city  court  of  Montgomery,  a  ccgff  of 
which  answer  is  hereto  attached,  and  maxk- 
■eH  Elxhibit  Na  1,  and  asked  to  be  deemed 
and  taken  as  a  part  of  this  plea;  that,  open 
the  filing  of  said  ausw.i.-  [Exhibit  No.  1] 
plaintiffs  In  said  snlt  [complainants  here]  o1> 
Jected  to  said  answer  upon  the  grouad  that 
the  same  was  not  snffldratly  full  and  ex- 
plicit; and  thereupon  at  the  same  term  of 
the  dty  court  of  Montgomery,  these  defend- 
ants filed  two  other  answers  under  oath  In 
said  suit,  copies  of  which  are  hereto  attach- 
ed, marked  Exhibit  No.  2  and  Exhibit  No.  3, 
and  asked  to  be  deemed  and  taken  as  a  part 
-of  this  plea;  that  thereupon,  at  a  subsequent 
term  of  the  said  city  court  of  Montgomery, 
these  defendants,  to  wit,  O.  (X  Wiley  and 
the  said  Wiley  &  Murphree,  were  by  the 
judgment  of  said  city  court  duly  and  legally 
^nscharged  upon  their  sworn  answers  as 
aforesaid,  and  were  allowed  to  go  hence; 
that  all  of  this  occurred  prior  to  the  filing  of 
the  bill  of  complaint  In  the  present  suit  In 
thli  iKmorable  chancery  court;  and  these  de- 
tatOantM  now  aver  and  plead  that  the  qo«a> 


tion  of  liability  now  sought  to  be  enforced, 
In  this  present  bill  of  complaint,  against 
these  defoidants,  for  and  on  accouat  of  cttv 
tain  notes  given  by  tlwm,  re^yecttvely,  to  the 
capital  stock  <nC  the  said  the  Alabama  Ter- 
minal A  Improvement  Company,  is  the  same 
matter  and  Odnc  ^Ich  was  set  forth,  tm- 
braced  and  involved  In  said  former  ratt  la 
said  city  court  o<  Montgoonery;  that  these 
oHnidalnanta,  hi  said  fonner  ntt  in  the  clt7 
court  of  Montgomery,  Impleaded  these  de- 
fendants la  a  oo«rt  of  competmt  JnrlsdIctkiB 
iQwn  the  seme  cause  of  action,  dladoslng  the 
same  question  of  claim  embraced  In  the  pres- 
ent action;  that  the  said  city  court  of  Mont- 
gomery had  Jurisdiction  of  the  parties  and  of 
the  subject-matter,  and  rendered  a  final  Judg- 
ment xrpoa  the  merits  of  the  eaa^  In  lald 
tonaet  salt,  in  favor  of  these  defendants,  and 
against  these  complalnaats,  who  were  plain- 
tifCs  In  said  former  suit;  tbat  said  Judgment 
of  said  city  court  of  Montgomery  was  never 
appealed  from,  and  remains  imtll  this  day  un- 
reversed, and  in  full  force  and  effect  And 
these  defendants  JoUitly  and  serially  plead 
said  Judgment  In  said  former  sntt  hi  said  dty 
court  of  Montg(«nay  In  bar  to  the  present 
action." 

The  defendants  J.  M.  Hcndersoo  ft  Oo.  and 
J.  M.  Hendoaoa  as  an  Individual  filed  their 
Joint  and  several  amwos,  In  which  they  de- 
nied their  alleged  indebtsdncas  to  the  said 
banlc,  and  averred  as  IMlows:  "That,  at  the 
time  of  tbe  matters  and  things  complained 
of  In  the  20th  and  21st  paragraphs  of  tbe  Mil, 
the  Alabama  Terminal  A  Improvement  Com- 
pany was  not  Indebted  to  sold  Farley  Na- 
tional Bank,  and  th^  avor  ttmt  the  debt  up* 
on  which  said  Judgment  Is  founded  (If,  la 
fact,  any  such  debt  exists,  which  they  deny], 
was  created  aft»  the  time  when  it  Is  alleged 
tbe  matters  and  things  occurred  set  forth  in 
said  20th  aad  2l8t  paragraphs;  and  these 
respondents  avcv  that.  If  there  were  any  such 
transactions  as  are  set  out  in  sold  20th  and 
21st  paragrapbs  [but  as  to  ISiese  respondents 
there  were  never  such,  as  wHl  otore  folly  ap- 
pear hereinafter],  tfaea  they  avo:  that  said 
Farley  National  Sank  had  fnU  and  legal  no- 
tice of  tlie  same,  at  the  time  their  said  debt 
was  tliereafter  created.  If  It  ever  was  creat- 
ed, and  these  respondents  further  aver  tiiat 
said  bank  was  dealing  with  said  A.  T.  ft  I. 
Oo.  at  the  time  of  said  trausactiooa  set  vsf 
in  said  20th  and  2l8t  paragraphs,  and  know- 
ingly participated  In,  and  received  beneflts 
from,  said  pretended  illegal  transactlona. 
After  such  knowledge  and  participation,  said 
bank  now  has  no  dgbt  to  complain,  aad  Is 
estopped  from  setting  up  said  pretended  ffle- 
gal  transactions  as  a  creditor  of  said  A.  T. 
ft  L  Co.,  tbey  behig  nibsequeat  creditors. 
Third.  Bespoudents  deny  each  and  every 
averment  coDtalued  In  tbe  20th  and  21st  para- 
graphs of  said  bill,  and  especially  those  ^eIa^ 
lag  sol^  to  these  respoadcsits.  They  avo: 
that  th^  fully  paid  off  and  discharged  twen- 
ty-flve  hundred  dollars  ef  their  subscription 
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to  said  A.  T,  ft  I.  Go.,  and  stock  to  that 
amonnt  was  IsBoed  to  tbem,  whteb  stodc  they 
now  bold  and  own.  As  to  ttie  remalnlDg  five 
thoosand  doUaxa,  tbey  arer  that  In  the  month 
'of  JannaiT.  1890,  these  lespcmdenta  stdd  to 
J.  O,  Henderson,  a  co-revondokt  to  the  orig- 
inal blU  In  this  case,  «6,000  of  the  stock  so 
subscribed  them  to  said  oompany,  and 
said  J.  O.  Henderson  necated  and  ddlr«red 
to  these  respondoits  his  written  obUgatlfm. 
\iV  which.  In  conslda'atlon  of  V5.000  of  the 
stock  so  snbscrlbed  by  these  respondents, 
which  was  to  be  Issued  to  him.  he  i^reed  to 
pay  or  aatlsty  15,000  (tf  tbeit  said  subscrlp- 
tUm,  and  to  bold  them  harmless  against  any 
claim  that  said  company  set  'up,  on  account 
of  said  snbscrlptlfHi,  to  the  amonnt  of  fB.OOO. 
Bald  company  was  Immediately  notified  of 
said  sale  of  aboA  to  said  J.  O.  Henderscra, 
and  of  said  agreement,  and  thftt  then  and 
there  the  said  J.  W.  Woolftdk,  who  was  presl- 
dent  of  said  company,  and  business  manager 
of  same,  agreed  to  kok  to  and  hdd  said  J. 
0.  Anderson  bound  and  liable  for  said  snm, 
and  to  dlsehaw  and  release  these  respond- 
ents tnm  all  UalMIl^  on  account  of  same 
And  these  respmdents  &Ter  that  said  WooU 
folk,  as  such  presldeDt  and  bnalnesB  man- 
ager, had  foil  control  and  management  of, 
and  transacted,  all  the  hnslneBs  of  said  com- 
pany, and  was  givon  an  the  anflMvlty  and 
power  to  do  so  t2iat  the  board  of  dbectors 
could  lawfully  glre  and  delegate  to  him,  and 
under  this  pow«  and  authority  he  bad  the 
power  and  auttorlty  and  did  bind  said  com- 
pany Ky  bis  agreement  as  abore  alleged. 
FoutQl  That  the  said  J.  a  Baidoson  was 
at  the  time  of  said  agreonent,  and  Is  now, 
solvent;  and  financially  strong,  and  is  amply 
able  to  pay  said  $9,000.  Flftb.  That  the 
■Bid  J.  O.  Anderson,  after  maUng  said 
agrement  to  pay  off  and  discharge  said 
|S.00(^  came  to  this  respondoit  and  dellT- 
ered  to  him  his  said  note,  which  had  been  in 
tte  possesaloB  of  the  said  A.  T.  ft  L  Oa.  and 
nqmndent  tamed  over  to  him  [the  said  J.  0. 
Henderson]  the  agreement  which  the  said  J. 
O,  Henderson  had  made  in  writing  to  pay  off 
said  fS,O00.  And  respondente  aver  that  these 
facts  caused  the  said  respondents  to  believe 
that  the  said  J.  C.  Henderstm  had  paid  said 

fs.ooa" 

These  respondente  thai  prayed  tiiat  their 
answer  be  taken  and  made  a  cross  bm,  and 
that  X  O.  Henderson  be  made  a  parly  re- 
spondent thi^eto.  The  jffayer  of  said  cross 
bin  was  as  foUows:  "That,  on  tiie  final  hear- 
ing of  this  case,  may  it  jdease  the  court,  In 
the  event  that  it  shall  be  detnmlned  the  said 
J.  O.  Henderson  hu  not  i»ald  fbt  aald  sum  of 
f S,000  whteb  he  agreed  to  pay  for  these  re- 
spondents, and  these  respondents  are  liable 
for  the  same,  to  enter  a  decree.  In  favor  of 
respondents,  against  the  said  J.  O.  Ander- 
son, for  the  said  sum  of  $S,000,  together  with 
the  Intwest  therem  frran  the  time  of  said 
agreement  Beepondents  pray  for  such  otha, 
further,  general,  or  special  rdlef  as  to  the 


court  may  seem  meet  and  proper  in  the  prem- 
ises; and  as  In  duty  bound.*'  etc 

The  respondent  J.  O.  SaoAemm  moved  the 
court  to  strike  fkmn  the  file  the  crass  bOl  of 
J.  M .  Henderson  and  J.  M.  Hendavon  ft  Co. 
upon  the  fcdlowfa^  grounds:  "First  Because 
said  cross  bfll  purports  to  seek  or  pray  for  re- 
agahist  this  respondoit  alone,  and  the  said 
cross  bin  is  embodied  In  bis  answer  to  the 
OFlg^nal  bfll  of  complahit  and  not  filed  sep- 
arately against  this  respondent  Second.  Be- 
cause said  cross  bni  was  not  filed  at  the  time 
or  prior  to  the  date  of  the  submlsdtm  of  the 
above-styled  causey  and  Is  now  Imitroptfy 
filed  In  said  cause.  Third.  Because  said  cross 
bill  prays  for  relief  only  as  agahist  this  re- 
spondent, and  the  complalnanta  in  the  orlgbial 
bUl  of  complabtt  are  not  made  parties  re- 
spondoit  to  said  cross  bin,  and  no  rdief  Is 
inrayed  for  as  agabist  the  compUdnanta  In  ssld 
cause,  and  no  answer  is  required  of  the  com- 
plainants In  said  cause  to  said  cross  bUl. 
Fourth.  Becanse  said  cross  bin  has  never  beea 
legally  filed  In  said  cause,  but  was  filed  with- 
out any  order  of  court  sllowlng  the  same,  and 
without  the  consent  of  this  respmdent  Fifth. 
Because  there  Is  no  equity  to  cross  UU, 
In  this,  that  It  does  not  make  the  original 
complainant  In  said  caii3e  parUea  reorandent 
to  the  cross  bill,  and  does  not  pay  tot  any 
relief  against  them,  but  only  seeks  a  Judgment 
against  this  rrapondent  In  favor  of  the  said 
J.  H.  Hendnmn  ft  Go.  upon  a  demand  for 
which  complatnants  In  said  cross  bill  have  a 
plain,  foil,  and  adequate  remedy  at  law." 

This  motion  to  dismiss  said  cross  bin  was 
overmled.  Thereupon  the  defmdant  J.  G. 
Henderson  donurred  to  said  cross  bill,  among 
oOiers,  upon  the  followhig  gronnds:  "Oi  It 
appears  In  and  by  said  cross  bOl  that  the 
complatannte  therein  have  been  duly  and  le- 
gally discharged  and  released  from  th^r  sub- 
scription for  said  five  thonBand  dollus  of  the 
capital  stock  of  said  A.  T.  ft  L  Co.,  and  their 
said  note  fOr  five  thousand  doIlBrs  given  there- 
for. <2)  It  Is  not  avored  in  said  cross 
bm  that  tiie  aald  J.  G.  Hmderson  has  not  paid 
said  note  for  five  ttiousand  doUsrs.  It 
is  not  avorred  In  said  cross  bfll  that  the  said 
J.  O.  Henderson  has  not  paid,  or  satisfied, 
five  thousand  doUars  of  o(miplalnanf  s  said  snb- 
srrlption  to  seveatty-flye  thousand  dollars  of 
ti  p  capita!  stock  of  said  A.  T.  ft  L  Go.  (4) 
It  Is  not  averred  In  said  cross  bfll  Out  the 
said  J.  O.  Henderson  has  failed  In  any  re- 
spect to  perform  his  alleged  written  agree- 
ment with  complainant  in  said  cross  bUL  ^) 
It  appears  ftom  said  laoss  ^M  that  Ibis  de- 
fendant has  fully  performed  said  alleged  writ- 
ten agreement  (8)  Said  cross  bDl  shows  that 
the  complahiant  tbereln  Is  hi  no  manner  In- 
debted to  or  liable  to  the  said  A.  T.  ft  I. 
Go.,  or  to  comidahiante  In  tbe  original  blU. 
In  respect  of  ttw  matters  set  forfli  tai  s^ 
cross  un.**  Tbeaa  grounds  of  demurrCT  woe 
sustained. 

nie  defendante  Ghadea  BeaSenmt  J,  G. 
Hendersm,  J.  D.  Henderson  as  administrator 
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of  the  estate  of  L.  Henderson,  deceased,  mir' 
vlTlng  partner  of  L.  &  W.  J.  Hendoson,  G. 
Hendrtcke,  John  8.  Garroll,  OarroU,  Mttrphree 
A  Ca,  O.  O.  Wiley,  and  Wiley  &  Mnn^iree 
separately  moved  the  court  to  suppress  the 
depositions  <a  George  B.  Shellhom.  J.  W. 
Woolfolk,  Beverly  Chew,  O.  M.  lessop.  EL  B. 
Joseph,  A.  BL  a  Tennllle,  J.  L.  Hall,  U  B. 
Fariey,  and  S.  Roman,  rxpoa  the  gronnds  that 
at  the  time  of  the  demands  tor  the  examina- 
tion of  said  witnesses,  and  at  the  time  of  the 
filing  of  the  IntOTOgatbries  on  behalf  of  the 
complainants  to  said  witnesses,  the  canse 
was  not  properly  at  Issne,  In  this:  "That  one 
«f  the  original  defendants  to  said  cause,  to 
wit,  L,  Hendnson,  as  snrrlvtng  partner  of  the 
late  firm  of  L.  &  W.  J.  Henderstoi,  died  on, 
to  wit.  the  24tb  day  of  February,  1886,  and 
theKBUa,  to  wit,  on  the  28d  day  of  Ifay, 
189S,  a  summons  was  Issued  to  J.  D.  Hoider- 
aon  OS  administrator  of  the  estate  of  La  Fay- 
ette Henderson,  deceased,  requiring  him  to  ap- 
pear and  defend  said  cause  as  sa(di  admin- 
istrator, which  summons  was  served  on  the 
said  J.  D.  Henderson  on,  to  wit,  the  27th  day 
«f  May,  1895;  and  thereafter,  on  the  2dth  day 
of  August,  1885,  to  wit,  within  less  than  six 
months  from  the  date  of  the  appointment  of 
the  said  J.  D.  Henderson  as  administrator  of 
the  estate  of  the  said  L.  Hmderson,  a  decree 
pro  confesso  was  entered  In  said  cause,  against 
•aid  3.  D.  Henderson  as  such  administrator; 
auDd  at  the  time  said  demand  for  the  oral  ex- 
nmlnatlon  of  said  witness  was  filed,  and  the 
«ommlssl(Hi  thereon  issued,  no  answer  had 
been  filed  by  the  said  J.  D.  Hendersm  as 
such  administrate;''  and,  further,  because  the 
depositions  were  prematurely  taken  as  against 
■aid  defendants.  This  motion  to  suppress  said 
depositions  was  oraruled. 

Subsequently,  the  bill  was  amended  by  add- 
ing thereto,  at  the  end  of  the  bill  and  Just 
before  the  prayer,  what  was  known  as  the 
"Red  Ink  Amendment,"  and  which  was  In 
words  and  figures  as  follows:  "And  the  com- 
plainants fiihher  arer  that  the  said  sereral 
defendants  herein  have  been  Improperly,  Il- 
legally, and  fraudulently  paid  or  allowed  out 
of  the  assets  of  said  Alabama  Terminal  & 
Improrement  Company,  by  the  said  J,  W. 
WooIfoUc,  hi  dosing  the  aocounta  of  the  said 
sereral  parties  with  said  Alabama  Terminal 
A  Improvement  Company,  large  sums  of 
money  for  brokerage  or  conmilaslonB  for  in- 
dorsing the  paper  of  said  Ala.  Ter.  &  Imp.  Co., 
and  for  salaries  of  other  corporatlona,  and  for 
other  items  and  matters  shown  In  the  ac- 
counts of  the  ?nid  several  parties  with  said 
Ala.  Terminal  &  Improvement  Co.  on  the 
books  of  said  last-mentioned  Co.,  for  all  of 
which  they  are  severally  liable  to  account  to 
complainants  as  creditors  of  said  Ala.  Ter- 
minal A  Improvement  Co.,  and  complainants 
aver  that  all  of  such  payments  and  allow- 
ances were  secret  In  their  nature,  and  un- 
known to  complainants,  and  were  never  dls- 
corered  except  by  the  disclosures  la  the 
depositions  taken  in  this  case."  There  was  a 


motion  made  by  tiie  defendants  to  strike  this 
amendment  from  the  file.  The  other  facts 
of  the  case  are  sufficiently  stated  tai  the  opin- 
ion. 

On  the  final  snbmlssk>n  ct  the  canse  on  the 
pleadings  and  j/voot^  the  chanc^or  rendered  a 
decree  which  was  as  follows:  "It  ia  ordered, 
adjudged,  and  decreed:  First  That  the 
amendment  to  the  bill  filed  on  the  23d  day  of 
July.  1897,  and  described  as  the  'Red  Ink' 
amendment,  be  and  the  same  Is  hereby  strlck- 
en  from  the  bill,  and  held  for  nauf^t.  Sec- 
ond. That  the  pleas  Intenwsed  by  O.  O.  Wi- 
ley and  WUey  A  Murphree  are  Ineuffldent  in 
law  to  constitute  any  defense  to  this  suit,  and 
are  held  for  naught  Third.  That  the  demur- 
rers interposed  to  the  bill  In  behalf  of  the 
several  defendants,  filed  prior  to  the  filing  of 
the  said  amendment  known  as  the  'Red  Ink' 
amendment  are  not  well  taken,  and  the  same 
are  hereby  in  all  things  overmled.  Fourth.  It 
Is  furthw  ordered,  adjudged,  and  decreed  that 
the  complainants  are  entitled  to  the  relief 
prayed  for  In  their  bill  of  complaint  except 
as  to  the  dalm  against  J.  O.  Hendnson,  aet 
out  and  alleged  In  the  amendment  to  the 
original  bill  of  complaint  allowed  and  filed  on 
the  8tb  day  of  October.  1896,  which  said 
claim,  set  up  and  alleged  In  said  amendment 
it  Is  ordered,  adjudged,  and  decreed  Is  hweby 
disallowed.  Fifth.  It  Is  further  ordered,  ad- 
judged, and  decreed  that  it  be  and  hereby  Is 
referred  to  the  register  to  hold  a  reference 
and  ascertain  and  report"  There  then  fol- 
low directions  for  holding  the  reference.  From 
this  decree,  the  respondents  appeaL  The 
complahumts  i^osecnte  a  cross  appal,  and  as- 
sign as  CCTor  tbat  portion  of  the  decree  of  the 
court  atrlklng  from  the  bill  what  was  known 
as  the  "Red  Ink  Amoidment"  and,  further, 
that  the  court  wred  "In  not  directing  ttiat  the 
ssveral  defendants  receiving  bonds  and  assets 
of  the  Insdvent  Ala.  To-.  &  Imp.  Co.  as  al- 
leged in  the  bill  and  in  said  amendment  m«i- 
tlcmed  In  the  first  assignm«it  of  error,  and  as 
shovrn  In  the  evidence,  without  any  legal  or 
valuable  consideration  as  to  these  appellants 
as  creditors  of  said  corporation,  should  be  held 
liable  to  account  for  the  same  as  assets  of 
said  corporation,  to  be  applied  to  appellants' 
Judgment  and  this  assignment  Is  made  also 
separately  and  severally  as  to  each  of  the 
defendants  below  exc^t  J.  W.  Woolf(dlc,  A. 
O.  Saportas,  and  Farley  National  Bank." 

Harmon,  Doit  *  Well,  W.  8.  Tfaorlngton, 
Lomax.  Onun  ft  Well,  M.  N.  Carlisle  and 
John  T.  Aahcraft,  for  Hoiderson  and  others. 
Tompkins  &  Troy.  Qunter  ft  Oontcr.  J.  M. 
Chilton,  and  Horace  Strlngfdiow,  tor  HaU 
and  Farley. 

McCLBLIAN,  C.  J.  The  biU  In  this  case 
Is  filed  by  Joseph  L.  Hall  and  Louis  B.  Far' 
ley.  as  assignees  of  a  Judgment  recovered  tor 
the  Farley  National  Bank,  against  the  Ala- 
banu  Terminal  ft  Improvement  Company, 
hereinafter  called  the  "Tmnlnal  Company.** 
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WltUn  ft  year  aftar  flw  nndUlon  of  tbli  Jodr 
ment,  anA  before  the  flllug  of  the  Ull,  execa- 
tlon  ieaati  on  it,  and  wu  dnlr  returned,  "No 
property/'  The  bill  waa  filed  March  IT, 
ISM.  Aa  originally  ezUUted.  and  M  proBC- 
cnted  imtll  after  the  erldeace  bad  ben  taktm, 
the  sole  parpoae  of  tbe  bUl  waa  to  collect 
from  certain  pereona  who  are  made  reepood- 
enti  the  amonnta  which  they  had  aevcrally 
snbsorlbed  to  the  capital  atock  of  ttie  Ter^ 
mlnal  CompaQy,  tbe  defendant  In  jadgmavt, 
which  tbe  bill  alleged  they  respectiTdr  claim- 
ed to  have  paid,  bat  which  It  farther  alleged 
they  had  not  paid,  and  to  an>ly  the  snme 
so  oc^Uected  to  the  Mitlataetlon  pro  tanto  of 
said  judgment;  and  the  ordinal  prayw  fot 
relief.  whkSi  baa  never  been  amended  nor 
attenyited  to  be  amended,  la  '*tliat  tbe  eald 
defendanta,  aererally  and  respectfrely,  be  re- 
qnired  to  pay  for  flie  aatlafbction  of  said 
Judgmoit  In  tswm  of  the  aald  Han,  xecetrer  [of 
fbe  Fadey  Nittonal  Bank],  against  the  said 
Alabama  Terminal  and  Improvement  Com- 
pany, tbeir  Sidd  BtdwcElptlon  to  the  aald  cap- 
ital stock  of  the  said  company,  and  fhrir 
aald  sereral  promises  In  writing;  and  for 
snch  other  and  farther  rdlef  aa  to  yonr  honor 
may  seem  meet  and  the  facts  of  the  cause 
require.**  In  respect  of  the  dalms  of  payment 
asaorted  by  tbe  several  respondents,  It  Is 
avmed  In  the  bill,  by  way  of  anticipating  the 
d^enses  wtaldi  It  was  aapposed  wonld  be 
Tdled  npon,  that  Woolfolk  who  was  presort 
of  tbe  TCTmlnal  Company,  pretending  that,  as 
SDcb  president,  he  was  ttiereonto  dnly  au- 
thOTlzed,  hot  not  having  in  fact  any  snch 
authority,  proposed  to  the  reflpondento,  sev- 
cnlly.  that  If  tb^  wonld  pay  to  the  company 
flulr  subscription  notes,  tbe  said  company 
wonld  thereupon  pan^ase  Uieh*  shares  of 
Btodic  at  par,  and  pay  tor  the  same  In  smne 
Instances  In  money,  and  In  otber  Instances 
fci  bonds  of  the  Alabama  Midland  Railway 
Cknnpany  at  the  market  valne  thereof,  86 
emts  on  Oe  dollar  of  their  face  value;  that 
accepting  and  acting  ivon  this  proposttlmi, 
the  respondrait  snbscrlbers  paid  th^  sab- 
■er^on  notes,  and  t^erenpoo  sold  tb^  stock 
ta  the  ITennlnal  Company,  and  some  of  fliem 
took  such  bonds  In  payment  therefbr,  and 
otbeii  took  notea  exeented  by  WooUtett:  for 
and  in  the  name  of  the  company,  secnred  by 
the  stndE  which  they  had  tbna  sold,  left  with 
them  for  that  parpoae,  and  also  secured  In 
some  instances  by  bonds  of  said  Midland 
Oompany,  wliidi  bonds  were  asseta  of  the 
Terminal  Oompany.  That  the  point  we  are 
upon  may  be  more  fnlly  presented,  we  quote 
tbe  general  averment  of  Oie  bill  with  refei^ 
ence  to  all  theae  parties,  and  the  apedal 
averment  aa  to  one  of  each  of  the  classes 
Indicated  above.  The  general  averment  con- 
stltntea  paragraph  20  of  the  Ull,  which  Is  as 
folio wa:  "Yoiff  orators  farther  state  that  the 
defendants  Charles  Haideraon,  Jen  O.  Hen- 
derson, Ia  Fayette  Henderson  as  surviving 
partner  of  the  late  firm  and  partnership  of 
li,  ft  W.  J.  Henderson,  Fox  Hendoraon,  and 


James  M.  Henderson,  partners  nndex'  the  firm 
name  and  style  of  J.  M.  Hoidaaon  ft  Ga, 
Oostft-ras  Benfr  icka,  John  fl.  Oaindl.  and  said 
John  a.  CamH  and  nmnas  BL  Xmphzee^ 
pertnem  Im  tnda  mider  flie  lirm  name  of 
Garron,  Uon^iree  ft  Co.,  sevenUy  and  re- 
qnctlTeiy,  claim  that  they  have  paid  tbelr 
•aid  sObaolpUoiis  to  the  cai^tal  stock  ot  the 
Alabama  Terminal  and  Improvement  Com- 
pany; and  that  tbe  promisea  In  wilting  that 
they  severally  made  aa  aforesaid  for  the  pay- 
ment thereof  have  been  canceled  and  sur- 
renderad  to  them  respectively.  But  your  ora- 
tors aver  that  fliere  was  not  In  bet  any  pay- 
ment of  tbe  aald  subecrtpticnB,  or  of  said 
promises  In  writbqt  or  of  either  of  than. 
And  If  said  proDlaea  In  writteg,  cr  eltbm- 
of  them,  have  been  canceled  and  surrendered 
to  the  said  defendants,  or  tfOier  ef  tt«u, 
such  cancellation  and  surrender  was  unan- 
thorlnad  and  illegal,  and  said  snbacrlptlotts 
and  promises  in  writing  remain  due  and  un- 
paid." And  In  paiagraph  28.  the  foregoing 
averment  la  repeated  aa  to  tlie  re^puidaitB 
Brantley  ft  Son.  Sndi  are  the  general  aver- 
moits  as  to  flie  payments  dalmed  to  have 
been  mad&  The  qiedal  averments  as  to 
Budi  of  Oum  as  received  Midland  bonds  tor 
VaUr  abadk  ne  as  fbllows:  '*^):  Tear  mtors 
farther  aver,  on  InfMtnatkm  and  bdlef,  fbat 
tbe  said  defendant  WooUWk,  pretending  that, 
aa  praddent  of  the  Alabama  Tamlnal  and  Im- 
provement Oompany,  he  waa  aotborlzed  tbcre- 
mito,  but  not  having  sach  authority,  pro- 
posed to  purdiaae  of  the  aaM  defendants  h. 
Si  W.  J.  Henderson,  James  M.  Hmderson  ft 
Oo.,  Qostavus  Hendricks,  Jtdui  8.  Gamdl,  and 
OamA,  Hurphree  ft  Co.,  severally  and  re- 
apecttrelj,  for  the  said  company,  their  several 
and  respective  ahares  of  atock  in  aald  com- 
pany, giving  ttmn  therefcr  Oe  btmds  of  fiie 
Alabama  Midland  Hallway  Co.,  a  carporatkn 
orgaataed  and  existing  under  the  lawa  of  the 
state  of  Alabama,  known  aa  the  'Alabama 
Midland  Sxtenslon  Bonds,*  at  ^hty-flve  per 
cent  of  the  par  value  of  aald  boiid&  niese 
bonds  weie  tlie  property  and  asseta  ol  Qw 
said  Alabama  Terminal  and  Improvement 
Oompany.  and  that  fact  waa  weiD  known  to 
said  parties  respectlveily  and  severallr.  And 
It  was  further  proposed  by  said  Woolfolk  liiat 
said  parties  should  pay  him  the  amoont  of 
thebr  said  several  stOwerlptlons  and  promises 
in  writing,  and  he  would  eaneeil  and  aarrrader 
to  them  their  said  ivomlsea  in  writing,  and 
delivar  to  than  the  said  Alabama  Midland 
extension  bonds.  Tbe  said  parties  eeverslly 
and  respectively  accepted  the  aald  proposition 
of  said  Woolfolk,  and  gave  him  sunn  of  mon- 
ey equsl  to  the  amounts  of  tii^r  said  sev«al 
anbacrlptliHiB  and  pnmdsea  In  writing,  and  he 
ddlvned  to  Ibsm,  marited  X3uiceled,*  tbelr 
several  promises  In  writtng,  and  bonds  «r  said 
Abibama  Midland  Railway  Obn^any,  known 
aa  the  'AJabama  3fidland  Ehrtenalon  Bonds,' 
for  an  amount,  at  85  caita  on  the  doQar  of 
the  par  valne  ttiereo^  equal  to  the  amount  of 
money  recdved  ftom  tiiem.  And  this  is  the 
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transactI<Ri  In  as4  by  wUcli  tiie  said  parties 
severaHy  and  xeapectiTely  claJm  tD  have  paid 
their  subscriptions  and  (vomiBes  In  writtng." 
Am  to  ODe  of  tbe  clan  of  persona  whose  viock 
waa  pnrcbaeed  by  Wot^olk  tat  moaef,  ISie 
following  Is  the  farther  aTerment  0f  para- 
ICraph  81:   "Onttors  further  aTer  on  Informa- 
tion and  belief  that  tbe  said  defendant  Wool- 
folk,  pretending  tba^  as  ivesldent  txt  the 
Alatwma  Terminal  and  ImproremeDt  Oom- 
pany,  be  was  therennto  sntborlsed,  but  not 
having  such  antfaiwlty,  proposed  to  pnrdiase 
of  tbe  said  defendant  Oharles  Hradereon,  for 
tbe  Bsld  CMnpany,  his  shares  of  stock  therein 
at  and  for  the  sum  of  ten  thovsand  dollars 
[the  par  valne  of  said  shares],  to  be  paid  for 
out  of  mmeys  belonging  to  said  Alabama 
Terminal  and  Improvement  Oompeny,  and  it 
was  further  proposed  by  tbe  said  Woolfolk 
that  the  said  Charies  Henderson  shoald  pay 
bim  the  amount  of  such  subscrlptlw  and 
promise  In  writing,  and  he  would  cancel  and 
surrender  to  hfm  Ids  said  promise  In  writing, 
and  would  deliver  to  him  the  note  of  the  said 
Alabama  Terminal  and  Improvement  Com- 
pany for  tbe  sum  of  ten  thousand  dollars,  pay- 
able three  months  after  Its  date,  secured  by 
a  deposit  of  ten  tbonsand  doUars  or  other 
large  sum  of  said  Alabama  Midland  Railway 
bonds,  tbe  property  and  assets  of  tbe  said 
Alabama  Terminal  and  Improvement  Oom- 
pany.    Tbe  said  Henderson  accepted  said 
proposition  of  said  Woolfcdk,  and  gave  blm 
the  sum  of  money  equal  to  the  amount  of  hla 
subscription  and  promise  In  writing,  and  the 
said  WooIfOlk  ddlvered  to  bim,  marked  'Oan- 
celed,'  his  said  promise  in  writing,  and  also 
the  note  of  the  Alabama  Terminal  and  Im* 
provement  Company,  payable  as  alwve  stated, 
and  secured  by  a  deposit  of  the  said  exten- 
sion bonds;  and  this  Is  the  transaction  In  and 
by  which  the  said  defendant  Oharles  Hender- 
son claims  to  have  paid  his  said  subscription 
and  promise  In  writing.   Orators  are  not  in- 
formed as  to  whether  the  said  note  has  been 
paid,  but  they  aver  that,  if  the  same  bas  not 
been  paid,  the  said  Henderson  has  in  his  pos* 
session  the  said  bonds  delivered  to  Urn  as 
aforesaid,  and  that  said  bonds  are  tbe  prop- 
erty and  assets  of  the  said  Alabama  Terminal 
and  Improvement  0(mipany;  and  orators  aver 
that  said  transaction  with  the  said  Cbark>fl 
Henderson  on  the  part  of  tbe  said  Wo(^<rik 
was  a  mere  device  on  their  part  to  shield 
the  said  Henderson  from  payment  (tf  his  sub- 
scription for  stock,  and  was  and  is  fraudu- 
lent as  to  orators."   Like  averments  are  made 
In  respect  of  the  claim  of  payment  on  tbe 
part  of  Jere  O.  Henderson,  except  that  It  Is 
alleged  In  the  alternative  that  he  was  to  re- 
ceive, and*  did  receive,  either  money  or  bonds 
for  his  stock.   And  In  respect  of  Brantley 
&  Son  the  averment  Is  that,  upon  and  In  ac- 
ceptance of  the  aforementioned  unauthorized 
proposldiut  of  Woolf<dk,  they  paid  Oielr  sub- 
scription and  sold  their  stock  to  him  for  the 
company,  taking  the  company's  notes  for  the 
par  value  thereof,  and  that  these  notes  were 


afterwards  paid  by  Wo<^olk  with  funds  of 
the  company. 

It  Is  nowh«?e  DOT  In  anyway  averred  In  tlie 
bill  that  the  Tenntnal  Company  ever  author- 
ized Wo<rtf<dk  to  make  these  settlements,  or 
any  of  them,  wltb  said  sobaerlben  to  its 
stock,  or  tliat  It  eror  ratlfled  bis  action  there- 
in; but,  to  tlM  contrary,  such  autboriBation  is 
expresdy  negatived,  as  we  have  seen,  by  tbe 
averments  of  the  UH.  and  no  tact  Is  therrin 
stated  np<m  whldi  ootid  be  rested  a  conehi- 
slon  that  the  company  Itself  was,  or  Is  te  any 
way,  bound  by  either  of  those  transactloDs. 
BspedaUy  la  this  true  when  tbe  rule  requiring 
tbe  averments  of  the  bill  to  be  eonstroed  on 
demurrer  most  stron^y  against  the  oomidaln- 
ants  Is  applied  la  tbe  premises  to  tbe  exelnslon 
of  every  posrtbllfty  of  a  construction  wheret^ 
the  averments  of  want  of  autiiorlty  mlgbt  be 
twld  to  refer  to  the  Terminal  Company  ttsdf. 
and  not  to  Woolfolk.  But,  even  without  tJiis 
rule,  the  blD  leaves  no  room  for  tbe  conclotien 
that  the  claimed  payments  an  attadced  be- 
cause tbe  transactions  in  wUeh  they  were 
ma^  were  xUtra  vfarea  tbe  corporation  itself. 
Tbe  passing  of  tbe  mmey  for  these  subscrip- 
tion notes  to  Woolfob  Is  conceived  by  tbe 
complainants  to  be  tneffeetsal  as  payment 
thereof  to  the  corporation,  because  Woolfcdk. 
as  president  of  tbe  company,  bad  no  anthorlty 
to  tecelve  sndb  moo^  as  payment  under  the 
conditions  whkb  Obtained,  and  which  he  as- 
sumed to  carry  oat  and  did  carry  out,  as 
presldrat,  and  In  the  name  of  the  ootnpany. 
It  Is  not  eren  aveired  tliat  tbe  company  ever 
received  the  money  which  was  paid.  Not 
having  authtnlied  these  transactions,  nor  rati- 
fied them,  nor  been  beneficiary  of  theh-  tames 
so  as  to  preclude  Itself.  tinB  Tetadaal  Company 
was  in  no  degree  Uadered  or  estBiq»ed  at  the 
time  this  bUl  was  filed  to  treat  Woolf(dk*8  nn- 
avthorized  actkm  as  a  nullity,  to  repwMate  the 
transactions  as  payments  te  It.  and  to  In- 
stitute BuitB  at  law  1b  its  own  name  and  be- 
hoof upon  the  snbacrlpticm  notes  which  bad 
been  illegally  and  tecffleadoosly  eaaeeled  and 
surrendered  by  Woolfolk  to  tbe  maken. 

The  Terminal  Company  having  this  rtgbt  at 
that  time,  it  of  course  neoessarUy  foUows  Ibat 
tt»  comidatnantB  had  a  plain,  adeqaate.  and 
complete  remedy  at  bw  for  wi^eetlng  tiie 
amounts  due  from  the  subscribers  named  to 
tbe  satisfaction  of  thehr  ^ldgment  by  the  pro- 
cess of  garnishment  antborlzed  by  section 
2972  of  the  Code  of  1886.  then  oC  tbree,  and 
that  their  bill  of  eomi^alnt  was  aubjeet  to 
the  objections  tak«i  In  this  oonnection  by 
the  demurrers  of  the  several  respondents 
to  whom  we  have  ref»red.  And,  even  If 
complainants  did  not  have  this  remedy  at 
law.  it  would  by  no  means  follow  that  they 
could  come  Into  chancery.  To  the  contrary, 
on  the  facts  averred,  as  we  constnae  tbem, 
bat  for  the  statute  providing  tbe  proceedlni^ 
by  garnishment  they  would  be  entirely 
remediless  In  the  premises. 

Against  this  conclusion,  counsel  for  ap- 
pellees vrge  several  cousldaattons  wblch  we 
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will  examine  and  dUwnsi.  Ghltf  among 
these  contentlcniB  is  tbls:  That  the  dmucecy 
40101  has,  and  all  akmg  has  had,  Jniisdlctlon 
to  enforce^  at  the  snlt  of  a  creditor  of  a  cm* 
voration.  the  paTment  of  snbscrlptions  to 
its  capital  stock,  and  that,  havlns  this  orig- 
inal and  Inherent  Jurisdiction,  It  was  not, 
4iiid  is  not,  ousted  of  its  emrdae  by  statates 
which  confer  like  power  on  courts  ot  law 
1)7  process  of  gamlabmait;  and,  u  they  in- 
sist, it  Is  wen  settled  fiiat  '*tbe  enlargement 
■of  jnrlsdlctlon  of  courts  of  law,  or  the  rec- 
ognition and  enforcement  by  them  o£  eanlt- 
«ble  rights  and  intoest,  even  when  con- 
ferred in  terms  by  statote,  does  not,  In  the 
absence  of  statntwy  prohibition,  take  away 
or  impair  the  original  Jurisdiction  of  the 
^lancery  coort"  But  It  la  not  well  or  at 
«U  settled,  and  It  is  not  tme  In  point  of 
legal  fact  that  the  chancery  court  ever  had 
«r  has  original  jnrisdlctloa  at  the  salt  of  a 
«orporatlon  creditor  to  cooce  the  payment 
(by  BtocUudders  of  their  subscriptions  to  its 
«apital.  Such  debts  to  a  corporation  stand 
upon  the  same  footing  as  indebtedness  gener- 
ally. In  the  absence  of  statutes  on  the  sub- 
ject, no  court,  whether  ot  law  or  equity,  has 
■any  power  to  readi  and  sabject  this  class  of 
a  dtihtor's  property  to  the  satisfaction  of  de- 
mands against  him. 

At  the  common  lav,  dtoses  in  acttdn  of 
the  debtor  were  not  leviable,  and  the  pro- 
«eM  of  garnishment  was  nnknown.  There 
was  under  that  system  an  Indirect  method 
of  reaching  sDch  assets  by  the  attachment  of 
the  dd)tor  dtfendan^s  person,  and  his  in- 
carceratiott  until  the  Judgment  against  him 
was  satlBfled;  the  theory  being  that  this 
process  would  coerce  him  to  a  realization 
uptm  choses  in  action  bdtmging  to  him.  and 
to  the  application  of  the  funds  arising  from 
their  collection  to  the  Judgment  under  which 
lie  is  attached  and  im^lsoned.  But  that 
proceeding  has  no  place  In  onr  law,  and.  If 
a  creditor  relies  upon  any  other  process  as 
a  means  of  applying  the  choses  In  action  of 
bis  debtor  to  the  paym^t  of  his  claim,  be 
must  be  able  to  point  out  some  statutory 
|iroTi8i<Hi  giving  the  process  or  remedy  be 
luTokes,  and  be  must  pursue  such  remedy 
either  according  to  the  terma  of  the  statnte 
and  In  the  forum  prescribed  by  1^  or  he 
must  show  that  the  legal  right  conferred 
upon  blor  by  the  statute  has  been  so  clogged 
and  Impeded  of  enforcement  in  the  statutory 
forum— the  court  of  law  in  garnishment  pro- 
ceedings—as that  he  is  entitled,  upon  some 
recognized  principle  of  equity  Jurisdiction  in 
aid  of  legal  rights,  to  call  to  his  assistance 
the  powers  of  the  chanceiy  court  And 
when  chancery  Is  thus  invoked  It  Is  not 
upon  any  theory  that  such  court  has  or  had 
original  Jurisdiction  In  the  premises,  or 
«ould  have  been  resorted  to  before  the  stat- 
ute giving  the  right  at  law.  but  upon  the 
idea  that  by  reason  of  frai^  and  the  like 
the  legal  remedy  to  enforce  the  right  con- 
ferred by  the  statote  has  become  inadequate 


thereto,  soma  gnmnd  of  equity  Interposition 
has  arisen.  Of  course,  if  a  chose  in  action 
belonging  to  tba  debtw  lias  becrane  Impressed 
witb  a  trust  In  favor  of  the  creditor,  ctaan- 
eery.  In  the  absence  at  statute,  baa  Juris- 
diction to  subject  it  to  the  debt;  and  it  Is 
upon  that  principle^  as  we  shall  see^  that 
the  present  bill  la  really  sought  to  be  main- 
tained; but;  as  we  shall  further  see^  that 
doctrine  does  not  obtain  In  the  case. 

Recurring  to  the  main  propositlcxi, — that 
chancery  had  no  original  Jurisdiction  to  subject 
choses  In  action  of  a  debtor  to  the  claims  of 
his  eredltorr-we  refer  to  and  cdlate  some 
of  fba  authorities  susteinliv  it  In  Donovan 
V.  Sinn,  1  Kapk.  Ch.  60.  14  Am.  Dec.  331. 
there  Is  a  most  able  and  daborate  examina- 
tion and  considoratltHi  of  the  autitoritiea,  and 
discussion  at  the  question,  leadh^  up  to  and 
■nstalnlng  the  proposltlcm  embodied  in  the 
headnote,  that  "property  not  subject  to  execu- 
tion at  law,  such  as  choses  In  action,  cannot 
be  reached  in  equity  unless  the  case  is  other- 
wise of  equitatde  Jurisdiction,  as  where  tba 
property  was  fraudulently  converted  toto 
choses  in  action  to  defraud  credltcos."  The 
whole  of  the  resj  learned  ol^on  hi  that  case 
might  be  embodied  here  with  advantage,  but 
we  ccmtoit  ourselves  with  some  of  the  most 
pertinent  parts  of  It  In  stattav  the  case  be- 
fore the  court  and  the  question  for  decision, 
the  oi^on  proceeds  flius:  "l%e  cause  thus 
omsldered  presents  Oiese  facte:  A  creditor 
has  obtained  Judgment  against  hli  debtor  In 
a  oourt  of  law,  an  encutlnt  haa  Issoed  against 
the  property  of  tiie  debtor,  and  the  sheriff 
has  returned  that  none  Is  found.  The  debtor 
has  property  consisting  In  a  debt  due  to  him, 
and  the  creditor  by  Judgment  now  asks  this 
court  to  compel  the  debtor  at  his  debtnr  to 
make  payment  to  him  in  satisfaction  of  the 
Judgment  Has  this  court  Jurisdiction  In 
such  a  case,  or  p»  .ver  to  give  relief?  To  ap- 
ply existing  laws  to  new  cases  is  the  duty 
of  courts  of  Justice,  and  it  Is  not  an  encroach- 
ment; and  the  application  of  esteUlshed  prin- 
ciples of  equity  to  new  cases  In  this  court 
la  not  an  extension  of  Its  Jurisdiction.  But 
this  court  bss  no  power  to  assume  ai^  Juris- 
diction really  new,  and  extending  beyond  the 
limits  of  Ite  establUbed  authority.  It  Is  ap- 
parent that  this  case  does  not  belong  to  any 
graeral  head  of  equlteble  Jurisdiction,  such  as 
frauds,  trusts,  acddoits,  mistakes,  accounts,  or 
tbe  specific  perframance  ot  contracts.  Here 
Is  neither  fraud,  nor  trust  nw  acddoit  nor 
any  other  ingredient  of  equitable  Jurisdiction. 
It  Is  simply  tbe  case  of  two  debtors  and  two 
creditors,  of  whom  aae  Is  botii  debtor  and 
creditor.— a  case  In  whidi  tiie  righto  and  rem- 
edies of  the  req^ectlve  parties  have  hltboto 
been  enforced  exduslvely  in  the  courts  of 
law."  And,  after  discussing  English  and 
American  cases  bearing  <m  the  point  Chan- 
cellor Sanfbrd  proceeds:  "Acccwding  to  car 
distribution  of  Jurisdictions,  suits  for  the  re- 
covery of  ordinary  debta  are  appropriated  to 
tbe  courts  of  common  law;  and  the  proceed- 
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Ingfi  for  enforcing  the  Judgments  rendned  In 
sucli'  anits  are  alike  allotted  to  those  courts. 
In  any  such  case,  where  tta  subject  of  the 
suit  Is  exdnslvely  of        cognizance,  a  court 
of  equity  has  no  Jnrlsdlctlon  to  enforce  the 
Judgment  by  Its  own  methods  of  proceeding, 
or  to  slve  a  bettor  remedy  than  the  law  gives. 
Tf   the  remedies  of  the  law  are  Imperfect, 
equity,  as  has  been  often  said  In  the  English 
chancery,  baa  no  jurisdiction  to  gtve  execu- 
tion In  aid  of  the  Infirmity  of  the  law.  When 
any  fact  giving  equitable  Jurisdiction  Inters 
venes  in  the  transactlonB  between  creditor  and 
•debtor,  sncb  a  fact  becomes  a  foundation  of 
relief  In  this  court;  but  in  any  ordinary  case, 
free  from  :toud  or  injustice,  fb»  execution  of 
the  Judgment  and  the  methods  of  compelling 
satisfaction  are  confined  to  the  courts  of  law. 
When  a  creditor  comes  to  this  court  for  re- 
lief, he  must  come,  not  merely  to  obtain  judg- 
ment or  satisfaction  of  a  Judgment,  but  he 
must  present  facts  which  Uam  a  case  of  equi- 
table jurisdiction.  He  must  show  that  the 
debtor  has  made  some  fraudulent  disposition 
of  bis  property,  or  tiiat  the  case  stands  in- 
fected with  some  trust,  ccdlnslon.  or  Injustice, 
against  which  it  Is  the  ^orlnce  of  this  court 
to  giTe  relief.  In  such  cases  this  court  has  ' 
Jurisdiction,  not  tot  the  purpose  of  giving  a  I 
species  of  execution  wfaJcb  the  courts  of  law 
do  not  afford,  but  for  the  purpose  of  giving 
relief  In  the  particular  cases  allotted  to  Its 
jurisdiction;  and  when  the  cause,  by  reason 
of  such  facta,  Is  properly  here,  the  court  pro- 
ceeds, upon  an  the  circumstancea  of  the  case, 
to  give  final  and  equltatde  relief.   •   •  • 
"When  it  la  said  that  a  debtor  may  now  con> 
vert  an  his  effects  Into  stocks,  credits,  or 
otha  things  la  actions,  and  may  In  ills  own 
name,  or  in  the  name  of  a  friend,  hold  hla 
property  In  these  forms,  in  defiance  of  hla 
creditors,  our  laws  are  reproached  by  a  vague 
asBertl<ai  vhldi  is  parOy  true  and  Is  to  a 
much  greater  extent  erroneous.   All  convey- 
ances made  to  defraud  creditors  are  void  botti 
la  law  and  In  equity.  When  the  fraud  appears 
to  a  court  of  law,  the  conveyance  Is  there 
adjudged  void.  When  such  a  fraud  Is  pre- 
sented to  this  court,  it  Is  of  equitable  juris- 
diction; and  the  property  of  the  debtor,  fraudu- 
lently transferred.  Is  subject  to  the  satisfac- 
tion of  his  debts.  In  favor  of  a  creditor  com- 
plalnhig  of  the  trmA.   *   *   *  In  aU  such 
cases  this  court  vacates  the  fraud,  aets  aside 
the  conveyance  In  trust,  and,  acting  botii 
upon  the  debtor  and  bis  trustee.  It  does  com- 
plete justice  to  the  creditor.  Thus  the  Juris- 
diction of  this  court  reaches,  and  reaches  ef- 
fectually, those  cases  of  fniudoloit  convey- 
ances and  assignments  In  trust  which  form 
tbe  great  and  most  vexatious  Impedtanent  in 
the  course  of  Justice  between  creditor  and 
debtor.   •   •   •  But  this  court  haa  no  power 
to  cause  stocks,  credits,  and  rights  of  action 
held  by  a  debtor  without  fraud  to  be  sold 
or  converted  into  money,  to  be  transferred  to 
the  creditor,  or  to  be  applied  to  the  payment 
of  debts.  The  KngUsh  courts  of  equity  have 
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never  exercised  any  power  Hke  that  now  pro- 
posed over  the  rights  of  a  debtor;  and  It  la 
CMtoln  Hat  no  such  power  has  ever  been  ex- 
ercised by  any  court  In  this  state.  But  it  la 
said  that  a  faUure  (tf  justice  must  take  place 
If  such  a  Juriadiction  should  not  be  exercised 
by  some  of  our  courts  of  Justice.  How,  It  is 
asked,  Is  all  that  class  of  pergonal  effects  con- 
sisting In  stocks,  credits,  and  property  in  ac- 
tion In  various  forms,  a  class  of  property 
which,  In  this  community.  Is  very  great,  to  bo 
subjected  to  the  payment  of  debts?  That  such 
property  should  be  made  subject  to  the  pay- 
ment of  the  debts  of  Its  owner  is  not  denied. 
That  such  property  cannot  be  seized  or  sold 
by  the  sheriff  upon  an  execution  la  the  exist- 
ing law  of  tiie  state.  That,  In  the  present 
state  oC  OUT  laws,  a  debtor  sometimes  holds 
and  enjoys  this  species  of  pn^rty  while  his 
debts  remain  unpaid,  may  be  true.  These 
reasons  may  show  that  the  listing  laws  are 
Imperfect,  and  that  some  convenient  method 
of  snbjectlng  tills  class  of  property  to  the  pay- 
ment of  debts  -waaHiH  be  a  desirable  amend- 
ment; but  they  do  not  show  that  this  court 
or  any  other  tribunal  has  power  to  make  such 
an  amendment.  The  argument  so  atrongly 
urged,— that  justice  requhns  smne  new  remedy 
In  these  cases,— Is  an  ai^cummt  to  be  ad- 
dressed to  the  legislature,  and  not  to  tiie 
courts  of  etttcr  law  or  equity.  Our  andent 
law  was  not  destitute  of  remedy  In  such  cases. 
That  law  was  intended  and  adapted  to  com- 
pel the  appUcatlon  of  an  the  property  of  the 
debtor  to  tbe  discharge  of  Judgments  against 
him;  and  for  tbat  purpose  dlfferoit  khids  of 
executions  were  provided.  By  ^ecntlons 
against  his  property  In  possession,  tbat  species 
of  effects  was  subjected  dhrectiy  to  the  dis- 
charge of  a  judgment;  but  his  things  in  ac- 
tion were  reached  only  by  an  execution 
against  his  person,  upon  which  he  was  Im- 
priscned  until  he  should  satlafy  the  Judgment. 
The  execution  against  the  person  was  a 
method  of  coercion  Intended  to  bring  forth, 
for  the  satisfaction  of  tbe  Judgment,  aU  such 
effects  of  the  debtor  as  could  not  be  sub- 
jected to  the  other  execution;  and  It  was  a 
powerful  remedy.  Tbat  remedy  has  been 
gradually  relaxed  by  the  legislature  until  It 
has  nearly  lost  Its  efllcacy.  and.  while  thia 
great  change  respecting  executions  against 
the  person  has  been  made,  tiie  rule  concern- 
ing executions  against  property  has  remained 
without  alteration.  Thus  the  Imprisonment  of 
the  debtor,  as  a  remedy,  has  beeu.  in  effect, 
taken  away;  no  effectual  method  of  execution 
against  bis  property  In  action  has  been  sub- 
stituted; and  this  diange  In  our  laws  has  been 
made  by  tbe  legislature  Itself.  •  *  •  Our 
law  of  relief  Against  absconding  and  absent 
debtors  Is  a  law  of  attachmoit.  This  special 
statute,  coDtalnhig  a  system  of  provisions  In 
detail,  Is  alone  a  sufficient  proof  that  the  pro- 
ceeding by  attachment  can  be  anthorlaed  only 
by  the  legislature,  and  that  such  a  process  or 
power  belongs  not  to  any  court  of  this  state 
In  virtue  of  Its  general  jurisdiction.  The  at- 
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ta(^hment  gtren  "by  tbls  statute  embraces  all 
^ebts  dae  to  the  debtor,  Is  for  the  benefit  of 
all  his  creditors,  and  la  aatliorlaed  only  against 
atMenti  absconding,  and  concealed,  debtors. 
The  legislature  has  not  given  this  remedy 
against  debtors  residing  or  fonnd  within  the 
state,  and  subject  to  the  full  operation  of  Its 
general  laws.  The  attachment  now  proposed 
la  against  a  single  debtor  of  the  Judgment 
d^itor,  for  the  benefit  ot  the  Judgment  cred- 
itor; and  all  the  parties  reside  in  the  state, 
fnius  It  Is  proposed  that  this  court  shall  in- 
stitute a  new  species  of  attachment  against 
debtors  within  the  state,  a  new  method  of 
Justice  in  f&Tor  of  creditors,  differing  greatly 
from  any  attachment  or  any  execution  hither- 
to known,  and  which,  however  It  may  be  rec> 
ommeuted,  has  not  yet  been  adopted  by  our 
law.  In  sereral  of  the  states  of  the  Union 
there  are  laws  of  attachment  by  which  a 
creditor  may  sequester  or  attach,  for  his  ez- 
clustre  benefit,  a  debt  due  to  bis  debtor;  and 
It  Is  said  that  these  laws  are  useful  and  ef- 
flcaclons  In  promoting  the  ends  of  Justice. 
But  In  all  tbose  states  these  attachments  hove 
been  Introduced  and  established  by  special 
acts  of  their  lefftslatures;  this  proceeding  be- 
ing unknown  equally  to  tlie  common  law  and 
to  the  equity  of  England.  But,  while  the 
attachment  of  the  debt  due  to  a  debtor  for  the 
benefit  of  the  creditor  Instituting  the  suit  Is  a 
proceeding  unknown  to  the  general  system  of 
English  law  and  equity,  It  Is  fully  established 
In  the  dty  of  Ixmdon  under  the  name  of  the 
custom  of  foreign  attachment,  and  It  there 
takes  place  In  a  local  court  of  special  Juris- 
diction. Thus  stand  both  the  general  law  and 
the  exceptions  to  it  In  England;  and  equity 
has  never  altered,  but  has  always  followed, 
tiM  general  law.  The  court  la  now  for  the 
first  time  asked  to  do  what  In  England,  la 
done  only  In  London,  by  a  special  custom  of 
that  city;  wbht  In  other  states  of  this  Union 
Is  done  only  under  the  provisions  of  special 
statutes;  and  what  In  this  state  has  never  yet 
been  done  or  authorised  by  any  law.  •  •  • 
Under  the  constltutlan*.  the  course  of  common 
law,  the  trial  by  Jury,  and  the  system  of 
equity  must  all  tie  mabitalned  In  their  re- 
spective sidieres  of  operation.  If  the  exist- 
ing difficulty  in  these  cases  nrlses  from  the 
rule  of  law  that  stocks,  credit,  and  rights  of 
action  cannot  be  sc^  by  the  sheriff.  Is  that 
rule  salutary,  since  Hie  remedy  by  Imprlsou- 
ment  of  the  debtor  has  been  so  greatly  re- 
laxed f  If  some  new  proceeding  by  way  of 
attachment  or  execution  agaluBt  the  r^hts  tn 
action  of  a  debtor  is  requisite,  on  what  courts 
or  officers  shall  such  a  power  be  conferred, 
and  In  what  cases,  and  under  what  regula- 
tions, shall  It  be  exercised?  But  I  forbear 
to  pursue  these  Inquiries  and  reflections;  and 
these  are  suggested  merely  to  show  the  mag- 
nitude of  the  innovation  now  proposed. 
Should  this  court  take  cognizance  of  these 
cases,  they  would  form  a  chapter  of  jurisdic- 
tion far  more  ample  than  any  one  which  It 
sow  possesses,  and  the  assrmiption  would  be 


a  bolder  stride  of  power  than  was  ever  mail? 
by  the  English  chancery  In  any  single  ap<'. 
The  maxim  which  teaches  us  that  a  Jad^ 
should  amplify  his  own  Jurisdiction  has  no 
place  In  our  Institutions.  The  utlU^  of  this 
court,  so  Important  in  the  general  ertructutv 
of  our  system,  will  be  beet  consulted  and  pre- 
served preserving  its  Jurisdiction  vlthis 
the  limits  which  are  now  establlsbed.  My 
views  of  this  question  terminate  In  the  fol- 
lowing results:  (1)  The  cases  of  anthcnlty  in 
which  rdlef  has  been  given  to  JudgmMt  creA- 
Itors  were.  In  tiiemselves,  cases  of  eqaltaMe 
Jurisdiction,  Involvtng  fraud  or  trust,  or  seek- 
ing to  subject,  to  the  satisfaction  of  a  jud:;- 
ment,  property  in  itself  liable  to  execution,  by 
removing  a  conveyance  which  operated  as  a 
fraudnlCTt  Impediment  to  ttie  execution.  ^< 
This  court  has  no  power  to  compel  the  debior 
of  a  judgment  debtor  to  make  payment  to  tht' 
Judgment  creditor  m  satisfaction  of  the  Jud;;- 
ment" 

This  case  of  Donovan  v.  Finn  vras  de(^dp<l 
to  1823.  In  1880  It  was  published  In  14  Am. 
Dec.  531  et  seq..  vrith  the  following  note  by 
Mr.  Freeman:  *1t  is  doubtful,  where  tben> 
has  been  no  legislation  upon  fhe  snbjec;. 
whether,  In  the  absence  of  fraud  or  any  oth- 
er well-known  ground  for  supporting  the  ex- 
ercise of  its  Jurisdiction,  equity  wlU  assist  a 
creditor  to  reach  tiiose  assets  oi  his  debtor 
which  under  no  drcumstancee  could  bave 
been  subject  to  execution  at  law.  This  ques- 
tion has  been  most  debated  with  refermre 
to  stocks  and  chosee  tn  action.  Notwltb- 
stondlng  a  contrary  opinion  expressed  by 
some  very  eminent  American  Jurists,  we 
Judge  that  the  weight  of  the  anttaortties  1$ 
to  sui^rt  of  the  view  that  equity  has  no 
power  in  otdtoary  cases  to  compel  the  appro- 
priation of  choses  to  action  to  the  payment 
<tf  their  owner's  debts.  Watkins  Dorsett 
1  Bland,  588;  Stewart  v.  English.  6  Ind.  176; 
Wallace  t.  Lawyer.  64  Ind.  BOl.  23  Am.  Rep. 
Ml;  HcFerran  v.  Jones,  2  LItt  229;  Dundas 
T.  Duteus,  1  Ves.  Jr.  196;  Nantes  r.  Oonock. 
9  Ves.  188;  Blder  v.  Kidder,  10  Tes.  868; 
ar<«an  v.  Cooke,  2  Ball  &  B.  2SS.** 

Another  aUe  and  exhaustive  opinion  aa 
this  subject  was  ddlvered  by  the  supreme 
court  of  Bhode  Idand  (18S4)  to  tiie  case  of 
Qreene  v.  Keoie,  14  B.  I.  388,  51  Am.  R^. 
400.  In  which  the  authorities  are  examined, 
the  case  of  Donovan  t.  Fton,  supra,  is  dis- 
cussed and  approved,  and  the  conclusion  Ii 
reached  that  'in  the  absence  of  fraud,  trust 
or  other  ground  of  equitable  relief,  or  special 
statotory  Jurisdiction,  Judgment  creditors  can- 
not reach  choses  In  action  of  their  debtors 
by  equity  proceedings."  The  same  doctrine 
is  announced  to  tiie  carefully  ccmsldered  case 
of  Shaw  V.  Avellne,  5  Ind.  380;  and  in  Doyle 
V.  Sleeper,  1  Dana,  681,  6S4;  to  HcFerran  v. 
Jones,  2  Lltt  219;  and  doubtless  to  many 
other  cases;  and  Its  soundness  Is  so  obvlons 
upon  elementary  principles  tiiat  It  would 
seem  to  require  no  citation  ott  adjudged  cases 
to  dononstrato  and  sustain  It 
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As,  under  onr  statutes,  choses  In  action  be- 
longing to  a  debtor  are  leviable  In  a  sense  by 
lirocess  of  gamiahment  tbey  may  be  reached 
in  equity,  as  we  bave  Intimated,  and  as  fol- 
lows  from  the  principles  declared  above, 
wlien  they  bave  been  fraudnlently  disposed  of 
by  the  debtor  in  Jadgment  to  binder,  delay, 
or  aefraiid  bis  creditors,  becatiae  such  fraud 
elves  equity  Jurisdiction  whether  tbere  be  a 
remedy  at  hiw  or  not  by  which  tJie  chose  in 
action  could  be  reached  in  the  hands  of  the 
transferee.   But  as  a  transaction  in  tonn  a 
transfer,  or  disposition  of  choses  in  action, 
and  even  made  In  the  name  of  the  defendant 
In  Judgment,  but  which  Is  wboUy  unautbor- 
Ized  by  him,  and  hence  of  no  binding  efficacy 
upon  blm,  can  neither  Involve  fraud  on  hla 
part,  nop  prevent  him  to  proceed  to  reduce 
the  choses  in  action  to  possession  disregard- 
ing the  transfer,  tbere  Is  In  such  case  no 
fiTound  of  equitable  Interference,— there  Is  no 
fraud  Imputable  to  the  defendant  In  Judg- 
ment,—nor  is  there  any  obstacle  between  the 
Judgment  creditor  and  the  subjection  of  the 
choses  In  action  to  his  Judgment  by  process 
of  garnishment  at  law.   He  not  only  has  no 
remedy  In  chancery,  nor  would  have  in  the 
absence  of  statute,  but  he  has  an  adequate,, 
plain,  and  complete  remedy  at  law.  Assum- 
ing that  the  present  bill  shows  that  Woolfolk 
In  fact  canceled  the  notes  of  Henderson  and 
others  as  paid,  and  surrendered  them  to  the 
makers  wlthont  consideration,  the  case  sup- 
posed Is  the  case  presented  by  this  blU,  with 
a  distinction  without  a  difference  to  be  pres- 
ently considered.  And,  Woolfolk  having  no 
authority  from  the  Terminal  Company  to  do 
what  he  did,  bis  act  is  not  binding  on  the 
company;  it  can  now  sue  the  makers  of  these 
notes  Just  as  if  no  such  action  had  been  tak- 
en by  Woolfolk,  and  complainants  had  their 
remedy  by  garnishment;  and  not  only  so,  but 
as  the  Judgment  debtor,  the  Terminal  Com- 
pany, has  been  guilty  of  no  fraud,  has  not 
dlspmed  of  Its  choses  in  action,  baa  done 
nothing  In  fact,  complainants  have  no  stand- 
ing In  equity,  and  would  bave  none  even  If 
there  was  no  statute  giving  them  a  remedy 
garnishment 
The  cases  cited  and  collated  above  were 
eases  of  Individual  parties,— of  natural  pei> 
sons  whose  choses  Id  action  were  sought  to 
be  subjected  In  equity  to  the  satisfaction  of 
Judgments  against  -  them.    The  party  here 
whose  choses  In  action  are  sought  to  be  sub- 
jected to  comidalnants'  Judgment  against  It 
Is  a  corporation,  and  the  claims  In  Its  favor 
sought  to  be  reached  are  debts  which  the 
other  respondents,  the  Hendersons  and  oth- 
ers, owe  the  corporation  as  subscriptions  for 
or  to  Its  capital  stock,  evidenced  by  prom- 
ises under  seal  to  pay  stipulated  sums  sev- 
eiaUy.   And  this  Is  the  distinction  adverted 
to  next  above,  and  which  at  the  time  the 
preeent  bill  was  filed  was  supposed— indeed 
bad  been  held— to  be  a  material  one.   It  was 
fit  that  time  supposed,  and  had  been  In  ef- 
fect held,  that  the  capital  stock  of  a  corpora- 


tion was  a  trust  fand  for  creditors,  and  it  Is 
fair  to  assume  that  this  bill  was  filed  and 
prosecuted  on  that  theory.  Of  course.  If  the 
theory  Is  sound,— If  the  capital  sto<^  of  a  cor- 
poration Is  a  trust  fond.— subscriptions  to  the 
stock,  debts  due  the  fund,  have  a  trust  char- 
acter Impressed  uiwn  them  also,  and  courts 
of  equity,  whether  there  be  a  remedy  at  law 
or  not,  may,  under  their  general  Jurisdiction 
to  administer  trust  estates,  enforce  the  pay- 
ment of  such  debts  to  the  cestui  que  trust 
the  creditors  of  the  corporation.  This  doc- 
trine, considered  In  and  of  Itself,  has  in  times 
past  received  the  recognition  of  this  court  In 
dicta  at  least,  and,  as  part  of  the  broader 
proposition  that  the  property  of  a  corporation 
under  certain  conditions  omstitutes  a  trusll 
fund  for  Its  creditors,  it  was  at  one  time  sup- 
POTted  by  express  declrions  of  this  court.  It 
Is  the  established  doctrine  now  In  many  Jn< . 
rlsdlctlons;  but  not  so  with  us.  To  the  c<m- 
traiy,  the  proposition  as  a  wbole,  and  la 
every  part  has  been  repudiated  by  this  court,, 
and  It  has  been  dIrecQy  ruled,  adjudged,  and 
settled  tliat  the  assets  of  a  corporation— and 
its  capital  and  subscriptions  due  to  Its  capital 
are  in  part  Its  assets— under  no  circumstan- 
ces constitute  a  trust  fund  for  Its  creditors^ 
but  that  80  far  as  creditors  are  concerned, 
all  its  property,  Including  Its  choses  In  ac- 
tion of  all  kinds,  Is  held  and  owned  by  It 
Just  as  property—choses  In  action  or  what 
not— Is  held  and  owned  by  an  Individual 
debtor,  subject  to  no  trust  resting  on  the  arti- 
ficial character  of  the  debtor  entity.  Jewel- 
ry Go.  V.  Volfer,  lOG  Ala.  205,  17  Soutii.  625, 
28  L.  B.  A.  707,  51  Am.  St  Bep.  81;  Corey 
T.  Wadsworth,  118  Ala.  488,  25  South.  503, 
44  L.  B.  A.  76U. 

There  being,  then,  no  such  fraud  averred 
in  the  blU  as  glv^  equity  juriBdIcti<m,  and 
no  element  of  trust  In  favor  of  the  complain- 
ants  being  presented,  the  case  made  is  not 
one  of  which  the  chancery  court  ever  had  Ju- 
risdiction.—not  one  of  which  It  would  now 
have  Jurisdiction  if  there  were  no  remedy  at 
law,— and,  there  being  a  remedy  at  law,  the 
bill  cannot  be  maintained  on  the  doctrine 
that  original  chancery  Jurisdiction  of  a  sub- 
ject-matter, or  to  administer  a  remedy,  Is  not 
token  away  or  Impaired  by  the  statutory  j»o- 
vlslon  of  a  legal  remedy  In  the  premises. 

We  are  of  course  considering  the  question 
of  the  ^equity  vel  Don  of  this  bUi  wlOi  refer- 
ence to  our  statutory  law  as  It  existed  at  the 
time  the  bill  was  filed.  The  act  of  Feb.  18, 
1895  (Acts  189^-95,  p.  881),  now  embodied  In 
part  In  section  823,  and,  for  the  rest  In  sec- 
tion 1282  of  the  Code,  was  not  then  of  force, 
tills  bill  having  been  filed  March  17,  1894. 
That  act,  therefore,  can  have  no  application 
here,  and  would  not  tiave  even  without  its 
express  provision  that  It  should  not  apply  tO' 
any  suits  pending  at  the  time  of  Its  enact- 
ment The  bill  lu  the  case  of  Hall  v.  Head^> 
son  was  filed  under  that  act  on  June  23, 
1896;  and,  so  far  as  any  point  decHed  In 
that  case  on  the  first  appeal  (114  Ala.  G01» 
Digitized  byCjOOglC 


£52 


82  SOUTHERN  REPORTER. 


(Ala. 


21  South.  1020,  62  Am.  St  Rep.  141),  or  upon 
the  second  appeal  (recently  dGtermined,  28 
South.  531.  85  Am.  St.  Rep.  53),  bears  an 
analogy  to  the  point  under  consideration,  the 
decisions  of  It  on  those  appeals  faTorable  to 
the  equity  of  that  bill  must  be  rested  upon 
that  act. 

It  is  contended,  further,  that  even  If  the 
present  bill  did  not  have  equity  when  it  was 
filed,  or  has  no  equity  now  abstractly  speak- 
ing, equity  was  Injected  into  it,  so  to  say, 
or  the  respondents  have  estopped  themselves 
to  now  deny  its  equity,  by  liaving,  on  motion 
In  the  court  below,  procured  an  order  putting 
the  complainants  to  an  election  whether  they 
would  further  prosecute  this  suit  or  certain 
garnishment  proceedings  then  pending  at 
their  suit  against  the  respondents  In  a  court 
'of  law.  and  compelling  them  to  dismiss  this 
bfll  or  those  proceedings,  which  order  com- 
plainants complied  with  by  dismissing  the 
garnishment  proceedings.  We  do  not  think 
there  is  any  merit  in  this  position.  It  would 
seem  to  be  necessary  to  say  only,  in  the  first 
place,  that  Jurisdiction  of  the  subject-matter 
cannot  be  conferred  upon  any  court  by  estop- 
pel, or  even  by  afflrmatlve  agreement.  But, 
if  that  could  be  done,  the  exercise  by  a  re- 
spondent of  his  right  to  compel  the  com- 
plainant to  dismiss  one  of  two  proceedings 
against  him  on  tbe  same  cause  of  action  can- 
not operate  to  cut  htm  off  from  any  defense 
he  would  otherwise  have  against  tbe  suit  the 
complainant  elects  to  prosecute.  Tbe  right 
Is  given  the  respondent  solely  as  a  means  of 
protecting  himself  from  double  prosecution, 
and  he  is  entitled  to  that  protectton  wholly 
Irrespective  of  and  apart  from  the  character 
of  his  defenses  against  either  suit,  and  with- 
out prejudice  to  them.  The  right  would  be 
of  little  if  any  value  In  any  case,  and  a  re- 
sort to  It,  In  many  cases  at  least,  would  be 
fatal  to  the  respondent's  ultimate  rights,  If 
he  Is  to  be  held  by  its  exercise  to  Insure  the 
Jurisdiction  of  the  court  in  which  the  com- 
plainant elects  to  proceed,  or  to  forego  any 
other  defense.  He  cannot  be  bo  held.  He 
Insures  nothing.  He  waives  no  defense.  The 
complainant  elects  at  bis  peril.  His  choice 
la  free  and  unfettered;  and  he  must  take  the 
consequences  of  making  It  Ili-advisedly  and 
unwisely. 

Tbe  fact  that  complainants  are  assignees 
of  the  Judgment  to  the  satisfaction  of  which 
they  seek  to  subject  unpaid  stock  subscrip- 
tions does  not  prevent  their  suing  at  law,  or 
give  them  a  standing  in  equity.  Bank  v. 
Hall  (Ala.)  24  South.  347,  26  South.  1031.  It 
is  of  no  consequence  that  they  would  have 
to  use  the  name  of  the  assignor  In  the  legal 
action.  They  had  the  absolute  right  to  do 
this,  and,  though  resorting  to  this  form,  they 
would  be  in  contemplation  of  law  tbe  sole 
parties  to  the  record.    Code,  §  29. 

The  biU  is  not  multifarious  or  objection- 
able for  misjoinder  of  parties  respondent. 
Tbe  lights  complainants  attempt  to  assert 
are  the  Sftme  against  each  one  of  the  re- 


spondents against  whom  appropriate  relief  is 
sought,  and  the  obllgatloD,  if  any,  of  each  of 
them,  is  to  pay  complainants  as  creditors  »f 
tbe  Terminal  Company  their  several  subscrip- 
tions to  tbe  capital  stock  of  the  corporatioiL 
In  such  case.  In  avoidance  of  a  multiplicity 
of  suits,  tbe  bill,  bad  it  been  otherwise  un- 
objectionable, was  properly  filed  against  them 
all,  notwithstanding  their  Interests  and  ob- 
ligations as  among  themselves  were  entireir 
independent  and  distinct.  Allen  t.  Railrond 
Co.,  11  Ala.  437. 

The  chancellor  seems  to  have  entertained 
some  doubt  as  to  whether  tbe  cause  was  sub- 
mitted on  the  demurrers  which  raise  tbe 
objections  to  the  bill  we  have  been  discuss- 
ing. We  think  it  clear  that  the  demurrers 
were  embraced  In  the  submission.  It  Is  true 
that  they  are  not  mentioned  In  tbe  note  of 
testimony  of  several  of  the  respondents,  but 
It  was  not  necessary,  or  even  proper,  that 
they  should  have  been  there  set  down;  and, 
besides,  they  are  mentioned  in  the  note  of 
testimony  of  one  or  more  of  the  respondents. 
But  there  was  a  written  submission  of  the 
cause  to  a  special  chancellor  which,  clearly 
embraces  all  questions  and  issues  In  the  case, 
both  of  law  and  fact  as  well  on  the  plead- 
ings as  on  the  evidence;  and  the  chancellor 
properly  concluded  that  these  demurrers  were 
to  be  passed  upon  by  him. 

If  the  bill  had  averred  that  the  payments 
made  by  the  respondents  on  account  of  sub- 
scriptions to  the  capital  stock  of  the  company 
were  made  to  the  corporation  itself,  and  re- 
ceived by  it.  In  such  a  way  as  would  preclude 
the  company,  and  estop  It  to  sue  at  law  on 
tbe  notes  evidencing  the  subscrlptloDs,  It  Is 
clear,  we  think,  on  this  assumption.  In  con- 
nection with  tbe  averments  in  tbe  bill,  that 
these  complainants  could  not  proceed  at  law 
or  in  equity  to  enforce  such  payments  over 
again.  The  subscription  notes  were  past  due 
when  they  were  paid  in  the  manner  detail^ 
in  the  bill.  The  obligation  of  Immediate  pay- 
ment was  then  upon  these  reqrandenta.  It 
cannot  be  doubted,  and  Is  not  qneatiooed, 
that  Woolfolk,  as  president  of  the  Terminal 
Company,  then  had  full  power  and  authority 
to  accept  and  It  was  his  duty  to  enforce  pay- 
ment of  these  notes  In  money.  The  bill  aven 
that  they  were  paid  In  money  to  Woolfolk. 
Taking  this  averment  In  connection  with  the 
obligation  of  the  respondents  to  pay  money 
to  the  company,  and  Woolfolk's  duty  and 
authority  to  receive  the  money  for  the  com- 
pany, as  meaning  that  the  payments  were 
made  to  the  company,  and  looking,  also,  to 
tbe  further  averment  of  tbe  bill,  that  Wool- 
folk  bad  no  power  or  authority  from  tbe 
company  to  induce  these  payments  by  agree- 
ing, as  a  part  of  the  transaction  in  which 
they  were  severally  made,  to  purchase  the 
stock  thus  paid  up  from  the  subscribers,  for 
the  company,  and  with  the  assets  of  tbe 
company,  we  have  the  case,  simply,  of  an 
officer  of  the  corporation  inducing  payments 
to  be  made  which  the  cwporatlon  had  the 
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abBolnte  right  to  bave  sxeaeaOy  made  with- 
out condltltms,  and  which  it  was  Woolfolk'B 
duty  to  coerce  to  be  made  preeently  and  with- 
out conffitlraia,  hj  falsdy  pretendhig  that  he 
taad  authority  to  receive  payments  upon  con- 
ditlonB  which  he  then  eutered  Into,  and  there- 
upon fnlfllled  and  canrled  ont  by  purchasing 
the  subscribers'  stock  for  and  in  the  name  of 
the  company,  and  with  Its  assets,  without 
the  shadow  ot  authority.  On  the  assmnptlon 
upon  which  we  are  now  proceeding,  it  Is  to 
be  considered  that  the  money  thus  paid  to 
the  company  was  legitimately  used  by  the 
company  in  the  prosecution  or  winding  up  of 
Its  business,  in  the  payment  of  necessary 
current  ezpoiBea  and  the  debts  of  the  corpo- 
ration, and  that  the  company  and  Ito  cred- 
itors prt^ted,  so  far  as  the  money  itself  Is 
conconed,  as  fully  upon  the  payments  thus 
rightfully  made  npon  illegal  and  unauthoriz- 
ed oonditloni^  as  If  ihey  had  been  made  ab- 
Bolately  and  without  such  conditions.  And 
It  is  not  conceivable  that  the  rightfulness 
and  efficaciousn^  of  payments  so  made,  and 
ao  inuring  to  the  benefit  of  the  corporation 
and  its  creditors,  can  be  impeached  1^  the 
circumstance  that^  to  Induce  them  to  be 
made,  the  president  of  the  company,  without 
authority  from  it  or  the  semblance  thereof, 
fraudulently  and  unlawfully  pmchased  in  its 
name  the  stock  of  these  snbscriberat  and, 
likewise  without  authority  or  the  semblance 
of  auttiority.  fraudulently  and  unlawfuUy, 
executed  notes  in  the  name  of  the  company, 
secured  deposits  of  choses  In  action  be- 
longing to  the  company,  or  appropriated 
bonds  banging  to  the  company.  In  payment 
of  the  purchase  price  of  such  stock.  So  that 
the  company  and  Its  creditors  bad  the  full 
benefit  of  these  payments,  and  the  wrong 
and  injury  which  resulted  from  the  transac- 
tions to  the  company,  and  through  it  to  its 
creditors.  Is  referable  In  no  degree  to  the 
payment  of  their  subscription  notes  by  these 
reapondoitB,  nor  to  the  cancellation  of  said 
notes,  nor  to  the  manner  of  such  payments, 
but  solely  to  the  unauthorized  and  Illegal 
dlrersion  of  choses  in  action  belonging  to 
the  company  in  payment,  or  to  secure  the 
payment,  of  the  price  Woolfolk  agreed  to 
gtve  for  the  stock.  And  it  necessarily  fol- 
lows, npon  the  construction  of  the  bill  which 
we  have  assumed  for  the  purposes  of  this 
dlBCUBSlon,  that  neither  the  company  nor  its 
creditors  hare  any  standing  at  law  or  in 
equity  to  enforce  the  payment  orer  again 
of  this  money  which  has  been  rightfully  paid 
to  and  received  by  the  corpontion,  and  used 
by  It  in  the  legitimate  prosecntimi  of  Its  busi- 
ness; but  both  the  coqipauy  and'  its  creditors 
have,  or  had  when  this  bill  was  filed,  a  rem- 
edy at  law  to  recover  ita  assets  illegally,  and 
without  corporate  antiiorlzation,  or  attempted 
auUuniaation,  mlsappnqiRiated  by  Woolfolk 
to  the  purchase  of  the  shares  of  stock  held 
by  these  respondents. 

As  to  some  of  the  respondento,  O.  C.  Wiley 
and  WUey  St  Murphree,  tite  averment  of  the 


bill  Is  that  their  subscriptions  and  promises 
in  writing  have  never  been  paid  at  all,  by 
anybody  or  In  any  way;  the  allegation  being 
In  substance,  and  almost  literally,  that  thow 
respondents  assert  that  they  sold  and  trans- 
ferred their  stock  in  the  Terminal  Company 
to  the  defendant  Sapntas,  the  latter  promis- 
ing and  agreehig  to  pay  said  company  their 
said  subscriptions  therefor,  and  the  promises 
in  writing  made  tor  the  payment  thereof; 
that,  If  said  sales  and  transfers  were  made, 
it  was  with  the  Intent  to  defraud  the  corpo- 
ra tlon,  and  to  binder;  delay,  and  defiraud  Its 
creditors;  that  said  respondents  were  amply 
able  to  pay  and  satisfy  said  debts,  but  were 
desirous  to  relieve  themselves  from  liability 
to  pay  the  same;  and,  If  such  sales  and 
transfers  were  made,  they  were  mere  con- 
trivances by  which  O.  C.  Wiley  and  Wiley 
&  Murphree  sought  to  evade  and  escape  from 
such  liability;  that  they  knew  said  Saportas 
was  not  a  resident  citizen  of  Alabama,  and 
they  did  not  believe,  and  bad  no  good  reason 
to  believe,  that  he  was  of  ability  to  pay  for 
said  stock;  and  that  said  subscriptions  and 
debts  of  said  respondents  are  yet  due  and 
unpaid  to  said  company,  and  said  company 
has  never  agreed  to  acc^t  any  other  person 
as  debtors  In  their  places  and  stead.  It  la 
entirely  clear  on  these  facta— so  clear.  Indeed, 
as  to  render  discusslcm  supaflnous— that  the 
complainants  had  a  plain,  adequate,  and  com< 
plete  remedy  at  law,  by  garnishment,  against 
these  respondents,  and  that,  therefore,  the 
bill  presente  no  ground  of  equitable  cogni- 
zance as  to  them. 

The  compliUnanto  at  one  time  conceived 
that  their  remedy  against  O.  G.  Wiley  and 
the  members  of  the  firm  of  Wll^  &  Uur- 
phree  was  at  law,  and  summoned  than  in 
garnishment.  They  answered,  and  the  com- 
plainants, as  plaintiflB  in  judgment  ccmteat- 
ed  th^  answer.  When  that  cause  had  taken 
on  this  status,  a  judgment  was  entered  there- 
in discharging  the  garnishees.  That  judg- 
ment Is  pleaded  here  by  said  respondents  In 
bar  of  the  relief  prayed  in  the  bill.  The  plea 
pnverly  presents  the  issue  of  res  adjudicata. 
It  is  claimed  for  comj^alnants  that  certain 
Infirmities  attach  to,  and  Inhere  in,  this  Judg- 
ment, growing  out  of  the  circumstances  un- 
der which  It  was  taken.  They  are  not  such 
as  will  avail  on  collateral  attack.  There 
was  no  direct  proceeding  to  vacate  the  Judg- 
ment, and  It  stands  unimpeached  on  the  rec- 
ords of  a  competent  court  On  the  aver- 
mente  of  the  present  bill  to  which  we  have 
adverted,  the  plaintiffs  in  that  cause,  com- 
plalnante  here,  were  entitled  to  Judgment 
against  the  garnishees.  Upon  or  after  the 
institution  of  a  contest  there.  Judgment  was 
passed  for  the  garnishees.  The  Issue  In  that 
case  was  necessarily  Indebtedness  vel  non. 
of  the  garnishees  to  the  Terminal  Company, 
and  the  Judgment  foreclosed  that  issue  In 
favor  of  the  garnishees.  That  adjudlcatitm 
Is  a  bar  to  the  relief  now  prayed  on  the  case 
1  made  by  the  bill,  and  the  plea  which  set  It 
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up  should  have  been  heliA  sufficient  If  there 
are  other  facts  which  preclude  the  conclu- 
^on  that  the  issue  of  Indebtedness  was  de- 
terminable  in  that  proceeding,  they  are  not 
averred  In  the  bill;  and  the  sufficiency  of  the 
plea  Is,  of  course,  to  be  determined  upon  its 
averments  with  reference  to  the  aUegatitms 
of  the  bill. 

La  Fayette  Henderson  as  surrlTtng  partner, 
etc.,  was  a  party  defendant  to  the  bill.  He 
died  February  24, 180Q.  3.  D.  Henderson  was 
appointed  his  administrator  May  4,  1896.  An 
Qi-der  of  revivor  against  J.  D.  Henderson  aa 
such  administrator  was  entered  May  20,  1896, 
and  notice  was  aetved  on  him  on  May  27, 
1895.  On  August  26,  1896,  a  decree  pro  con- 
fesso  was  entered  against  him.  Tills  was  set 
aside,  and  leave  granted  him  to  answer,  on 
October  8,  1806.  He  filed  his  answer  on  July 
3,  1897,  as  of  AprU  8,  1897.  George  B.  Shell- 
horn,  a  witness  for  complainants,  was  ex- 
amined orally  on  June  3,  1896,  under  an  order 
made  May  27,  1895,  after  Henderson  had 
lieen  made  a  party,  and  served  with  notice, 
and  before  the  decree  pro  confesso  had  been 
entered  against  him.  and  before  he  had  an- 
swered. Interrogatories  were  filed  to  Wool- 
folk  by  complainants  August  2,  1896,  before 
amwer  by,  or  decree  pro  confesso  against, 
said  Henderson;  he  had  no  notice  of  these 
interrogatories.  On  August  26,  1896,  the  day 
on  which  t\ie  decree  pro  confesso  was  entered, 
a  commlssl<Hi  issued  to  take  Woolfolk's  depo- 
sition, and  this  commission  was  executed,  and 
the  deposition  taken,  on  October  18,  1896, 
after  the  decree  pro  confesso  against  said 
Hendersooi  had  been  set  aside,  and  before  bis 
answer  was  filed.  La  Fayette  Henderscm 
filed  no  answer  to  the  bill,  and  there  was  no 
decree  pro  confesso  against  him  at  the  time 
of  his  death,— none  had  ever  been  entered. 
The  depositions  of  Chew  and  Jessup  were 
taken  on  April  17, 1896,  and  the  depositions  of 
J.  L.  Hall,  Farley,  Joseph,  Roman,  and  Tennllle 
were  taken  Id  July,  1896,  after  the  decree  pro 
confesso  against  J.  D.  Henderson,  adminis- 
trator, etc.,  had  been  set  aside,  and  before 
he  had  answered.  It  Is  clear,  on  the  fore- 
going facts,  that  the  several  depositions  re- 
ferred to  were  taken  when  the  case  was  not 
at  issue  as  to  the  respondent  J.  D.  Hender- 
son as  administrator  of  La  Fayette  Hender- 
son, deceased,  in  palpable  violation  of  rule 
49  of  chancery  practice,  which  provides,  with 
the  force  and  effect  of  a  statute,  that  "testi- 
mony cannot  be  taken  by  either  party  until 
the  cause  is  at  Issue  by  sufficient  answer  or 
decree  pro  confesso  ae  to  all  the  defendants." 
Code,  p.  1211.  We  do  not  find  that  the  mo- 
tions made  by  the  several  respondents  and 
J.  D.  Henderson  as  such  administrator  to 
suppress  these  depositions  were  waived.  To 
the  contrary,  they  were  insisted  upon,  and 
should  have  been  granted.. 

It  Is  averred  in  the  bill  that  the  Judgment 
agahist  the  Terminal  Company  was  recovered 
by  one  Hall  as  receiver  of  the  Farley  Nation- 
al Banlc,  and  that  said  receiver  was  after- 


wards discharged,  and  all  the  assets  of  the 
bank  were  surrendered  and  delivered  to  it, 
including  this  judgment  This  tonUns  orer 
of  Its  assets.  Including  the  Judgment,  is  ad- 
mitted by  most  of  the  respondents,  but  cue 
or  more  deny  it,  and  one  or  mcK-e  neither 
admit  nor  deny  it,  bnt  demand  proof  of  the 
fact.  Such  proof  was  not  made.  In  our 
opinion.  It  should  have  been.  We  are  Inclin- 
ed, also,  to  think  that  the  transfer  of  this 
jwlgmait  by  the  bank  to  the  complainants 
should  have  been  proven. 

There  Is  a  variance  between  the  allesations 
of  the  original  bill  and  the  evidence  aa  to  the 
means  used  by  several  of  the  respondents  in 
the  alleged  satisfaction  of  their  subecrlptiona 
and  promises  In  writing.  The  bill  avers  tliat 
money  to  the  amount  of  the  subacription 
notes  severally  was  paid  to  Woolfolk.  The 
evidence  shows  that.  In  several  Instances. 
Wooifolk  accepted,  as  payments,  claims  which 
the  subscribers  had  against  the  Terminal 
Company  for  brokerage,  and  In  one  or  more 
instances  claims  which  they  had  against  the 
Alabama  Midland  Railway  Oompany  for  serv- 
ices rmdered  to  that  company.  This  variance 
would  have  been  cured  by  the  amendm^t 
of  AprU  8,  1897,  called  the  "Red  Ink  Amend- 
ment," and  that  Is  one  reason  why  this 
amendment  should  not  have  been  strlck^ 

There  appears  also  to  be  a  variance  be- 
tween the  avermeits  and  proof  in  respect  of 
the  date  of  the  note  executed  by  J.  C.  Hender- 
son. The  blU  alleges  that  this  note  was  ex- 
eouted  March.  9,  1887.  The  answer  of  said 
Henderson  alleges,  and  the  proof  shows,  tiiat 
it  was  executed  March  9,  1888.  Then,  too, 
the  bill  alleges  that  the  Terminal  Company 
was  organized  with  an  anthorized  capital  of 
?100,000.  The  fact  appears  to  be  that  at 
organisation  the  capital  was  |250,000,  and 
that  soon  afterwards  it  was  Increased  to 
$600,000.  An  amraidment  of  the  bill  should 
be  made  In  this  connection. 

The  cross  bill  of  J.  M.  Henderson  &  Oo. 
fails  to  aver  any  facts  which  Import  a  lia- 
bility to  them  on  the  part  of  J.  C.  Hender- 
son, the  respondent  therein.  The  dem rarer 
to  it  was  properly  sustained.  The  concla- 
siong  we  have  reached  on  tlie  several  ques- 
tions that  have  been  considered  on  the  appeal 
of  Henderson  et  al.  leave  the  case  In  Buch 
condlti<m  that  a  discussion  of  Its  mwita  on 
the  evidence  would  lead  to  no  practical  re- 
sults, and  that  we  deem  It  more  conservative 
of  Justice  to  render  no  decree  here  except 
to  reverse  the  decree  bdow,  and  to  remand 
the  cause. 

On  the  cross  appeal  of  J.  L.  Hall  and  L.  B. 
Farley  there  are  only  two  assignments  of  er- 
ror. The  first  of  these  challenges  the  chan- 
cellor's action  In  striking  the  amendment  re- 
ferred to  above  as  the  "Red  Ink  Amenduentf' 
from  the  flies.  We  constnte  that  amatdmeot 
to  aver  that,  in  the  settlement  of  their  aab- 
BcrlptionB  and  promises  In  writing  with  Wooi- 
folk, the  respondents,  instead  of  poylnff 
clusirely  In  money*  as  is  allied  bi  the  orig- 
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Inal  bill,  were  allowed,  as  credits  thereou, 
-claims  wMcli  they  aRserted  were  due  them 
from  the  Termiiiai  Company  as  commisslous 
for  indorsing  the  company's  [)aper,  and  for 
other  alleged  services,  and  also  claims  wMcb 
they  asserted  against  other  corporations  for 
-services  to  such  corporations,  for  which  the 
Terminal  Company  was  not  responsible.  The 
facts  coDceroing  the  payment^  made  by  Wool- 
folk  in  the  purchase  of  the  stock  subscribed 
for  by  certain  of  the  respondents  with*  Mid- 
land bonds,  etc.,  belonging  to  the  Terminal 
■Oompany  are  sufficiently  stated  in  the  original 
bill,  and  this  amendment  has  no  reference  to 
those  trausactlous,  and  it  would  be  super- 
fluous had  it  referred  to  them.   And  assum- 
ing, for  the  purposes  of  the  cross  appeal,  that 
the  original  bill  had  equity  to  the  coercion 
-of  the  payment  of  the  stock  subscrlptiona 
from  the  respondents  who  had  settled  their 
notes  with  Woolfolk  by  taking  cxedits  there- 
on for  the  daims  referred  to,  asserted  by 
them  against  the  Terminal  Company,  or  at- 
tempted to  be  allowed  by  Woolfolk  as  claims 
against  that  company,  albeit  some  of  them 
were  for  services  rendered  to  other  corpora- 
tions, and  paying  the  balance  in  money;  and 
who.  as  a  part  of  the  same  transactions,  sold 
their  stock  to  Woolfolk  for  the  Terminal  Com- 
pany, and  were  paid  therefor  with  Midland 
bonds  and  other  assets  of  said  company,— 
tills  amendment  was  proper,  not  alone  for  the 
purpose  of  curing  the  variance  between  the 
averments  of  the  original  bill  and  the  proof 
-as  to  bow  the  alleged  settlements  were  made 
Tvith  Woolfolk  by  them  In  respect  of  what 
they  paid  or  parted  with  to  secure  the  cancel- 
lation and  surrender  of  their  notes,  but  also 
for  the  further  purpose  of  affording  a  basis 
for  recovery  against  them  for  the  amounts 
of  such  illegal  credits,  in  addition  to,  and 
cumulative    upon,    the    collection    of  the 
amounts  they  tiad  severally  subscribed  and 
promised  to  pay.   For  not  having  paid  money 
to  the  full  amount  to  secure  the  canceUation 
and  surrender  of  their  notes,  bat  at  the  same 
time,  and  as  a  part  of  the  same  trausactloD, 
tiftvlng  received  assets  of  the  company  equal 
In  value  to  the  face  of  the  stock  for  which 
they  had  thus  settled  with  Woolfolk,  It  is 
manifest  that  a  decree  against  them  several- 
ly, for  the  amounts  of  their  stock  notes, 
would  not  make  the  company  or  its  creditors 
whole,  but  would  leave  it  and  the  complain- 
ants out  of  pocket  in  each  instance  in  the 
sum  of  the  credits  Illegally  allowed  tm  the 
notes  for  tiie  brokerage  commis^ns  and 
<^ms  against  othw  corpcvations.  Hence, 
our  conclusion  that  the  amendment  should 
have  been  allowed  to  remain  In  the  bill,  both 
as  curing  the  variance  adverted  to,  and  as 
a  basis  for  an  accounting  by  these  respond- 
ents tot  a  sum  equal  to  the  illegal  credits 
allowed  tliem  by  Woolfolk.   And,  coosldering 
the  cross  appeal  separately,  and  as  distinct 
from  the  original  appeal,  the  decree  striking 
«ald  amendment  wUl  be  reversed,  and  a  de- 


cree will  be  here  entered  OTerzuUng  and  dft* 

nylng  the  motion  to  strike. 

Therefore,  on  the  main  appeal  the  decree 
will  be  reversed,  and  the  cause  remanded, 
and  on  the  cross  appeal  the  decree  will  be 
reversed,  and  a  decree  here  rendered. 

In  Answer  to  AppUcaUou  for  Behearlng. 

June  U,  lfi02. 

Further  Investigation  and  consideration 
has  but  served  to  confirm'  us  in  the  opinion 
that  the  doctrine  so  clearly  and  ably  stated 
and  declared  In  Donovan  v.  Finn,  1  Hopk. 
Ch.  69,  14  Am.  Dec.  531,  by  Chancellor  San* 
ford,  and  which  we  adopted  and  followed  In 
the  original  decision  of  this  case,  is  eminently 
sound.  All  the  argiunent  that  has  been  sub- 
mitted against  the  integrity  of  ttiat  doctrine 
proceeds  upon  two  utterly  gratuitous  as- 
sumptions: First,  that  at  law,  in  the  ab- 
sence of  statute,  the  judgment  creditor  has 
a  right  to  have  his  debtor's  cboses  in  action 
applied  to  the  satisfaction  of  his  Judgment, 
and  that,  therefore,  since  be  cannot  have  his 
execution  levied  upon  them,  be  may  have 
this  legal  right  effectuated  In  equity;  and, 
second,  that  the  fact  that  cboses  in  action 
are  not  leviable  converts  them  Into  equitable 
property  held  by  the  Judgment  debtor,— that 
is  to  say,  that  notwithstanding  the  title  of 
the  owner  of  a  chose  in  action  is  purely 
legal,  and  his  rights  In  respect  of  It  are  en- 
forceable only  In  a  court  of  law,  yet  It  Is 
an  equitable  estate  or  prt^erty  In  him,  and 
f<w  that  reason  chancery  has  Jurisdiction 
over  it.  And  It  is  because  Chancellor  San- 
ford  declined  to  adi^t  these  assumptions,  as 
entirely  unfounded  as  any  assuxoptlons  can 
be,  and  to  be  led  off  by  these  palpable  soph- 
istries that  it  is  sought  to  ivesent  him, 
and  those  "misguided"  Judges  who  recognize 
the  soundness  of  his  views  and  conclusions, 
as  tyros  in  equity  Juriq»rudencev  and  Ignor- 
ant of  its  elementary  prin^^es.  So  far  as 
Chancellor  Sanford  is  concerned,  his  state- 
ments of  legal  fact,  and  hia  clear  and  tax- 
evitable  deductions  from  them,  may  well  be 
left  to  stand  atone  and  triumphant  against 
all  such  assaults.  As  to  other  "misguided" 
Judges,  it  would  seem  to  be  fair  to  let  them 
speak  for  th^nselves.  Amung  these  are  the 
Judges  of  the  queen's  bench  division  of  the 
high  court  of  Justice  of  England,  who,  q>eak- 
ing  by  Undley,  L.  J.,  so  recently  as  180^ 
declarer  '*We  have  ^mply  to  deal  with  a 
case  In  which  an  ordinary  Judgment  creditor 
sought  the  aid  of  a  court  of  equity  to  en- 
force hia  Judgment  against  property  not  ca- 
pable of  being  reached  by  any  common-law 
process.  The  only  cases  of  this  kind  In 
which  courts  of  equity  ever  Interfered  [prior 
to  the  Judicature  actsj  were  cases  in  which- 
the  Jut^meut  debtor  bad  an  equitable  in- 
terest in  property  which  could  have  been 
reached  at  law  if  he  had  bad  the  legal  In- 
terest in  tt.  Instead  ot  the  equltaUe  Intwest 
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only.  This  will  be  found  explained"  by 
JeBsell  and  Chitty  and  the  court  of  appeals 
(citing  the  cases).  "It  is  an  old  mistake  [and 
perennial  it  seems]  to  suppose  that  because 
there  Is  no  effectual  remedy  at  law  there 
must  be  one  in  equity;  but  the  mistake, 
though  old,  and  often  pointed  out,  is  some- 
times inadvertently  made  even  now.  Courts 
of  equity  proceeded  upon  well-known  prin- 
ciples capable  of  great  expansion,  but  the 
principles  themselves  must  not  be  lost  sight 
of.  The  principle  on  which,  alone,  the  order 
in  this  case  could  be  supported  before  the 
Judicature  acts,  is  well  explained  by  Cotton, 
L.  J.,  In  Anglo-Italian  Bank  t.  Davies,  9  Gh. 
DlT.  275;  it  Is  that  courts  of  equity  gave 
relief  where  legal  right  existed,  and  there 
were  legal  difficulties  which  prevented  the 
enforcement  of  that  right  at  law.  But  the 
existence  of  a  legal  right  is  essential  to  the 
exercise  of  this  Jurisdiction.  The  Judgment 
creditor  here  has  a  legal  right  to  be  paid 
his  debt,  but  not  out  of  the  future  earnings 
of  his  debtor;  and  the  court  of  chancery 
had  DO  Jurisdiction  to  prevent  him  from  earn- 
ing his  living,  or  from  receiving  his  earn- 
ings, unless  he  had  himself  assigned  or 
charged  them.  The  court  could  not  restrain 
him  from  receiving  them  imtll  bis  creditor 
could  attach  them  under  the  process  of 
garnishment;  nor  did  the  court  ever  pre- 
sume to  enlarge  the  Judgment  creditor's 
rights;  nor,  under  color  of  assisthtg  him  to 
enforce  those  rights,  did  the  court  of  chan- 
cery reach  by  Its  process  a  kind  of  property 
which  was  not  liable  to  execution.  Before 
debts  and  money  were  made  liable  to  ex- 
ecution by  statute,  they  could  not  be  reached 
by  an  ordinary  Judgment  creditor  In  equity, 
any  more  than  at  law."  Holmes  t.  Mlllage, 
[1893]  1  Q.  B.  661,  10  Eng.  Bnllnf  Gas.  fiM, 
608. 

To  the  same  effect  is  the  language  <tf 
Jessel,  M.  B.:  "Prior  to  the  Judicature  act. 
the  courts  of  equity,  before  grantii^  equita- 
ble execution,  required  to  be  satisfied  of  two 
things:  First,  that  the  plaintiff  in  the  action 
had  tried  all  he  could  to  get  satisfaction  at 
law;  and  then  that  the  debtor  was  possessed 
of  that  particular  equitable  interest  which 
could  not  be  attached  at  law."  Salt  t. 
Cooper,  16  Cfa.  Div.  544;  and  to  like  effect 
are  the  cases  of  Wills  v.  Luff,  88  Oh.  Div. 
107,  and  In  re  Shepbard,  43  Ch.  Div.  131. 
And  this  has,  for  time  out  of  mind,  been  the 
law  of  England.  Lord  Thurlow,  In  Dundas 
T.  Dutens,  1  Ves.  Jr.  196,  197,  the  contention 
being  that  the  chancery  court  should  give 
execution  against  shares  of  corporation  stock, 
said:  "Is  there  any  case  where  a  man  hav- 
ing stock  in  his  own  name  has  been  sued 
for  the  purpose  of  having  it  applied  to  satisfy 
creditors  ?  Those  things,  such  as  stock, 
debts,  etc.,  being  choses  In  action,  are  not 
liable.  They  could  not  be  taken  upon  a 
levari  facias.  •  •  *  I  have  never  heard 
of  such  a  thing."  Chancellor  Thurlow  may 
have  been  "a  mlsleader  of  youth";  but,  if 


so,  It  is  a  strange  thing  Indeed  that  none  of 
the  learned  Judges  of  England  from  bis  day 
to  this  ha^  discovered  the  fact,  but.  to  the 
contrary,  ttiey  all  have  uniformly  followed, 
reaffirmed,  and  redeclared  the  doctrine  of 
Dundas  v.  Dutens,  believing  in  their  simple 
souls  that  it  was  the  law  of  the  land.  Nor 
was  the  proposition  stated  by  Lord  Thurlow 
a  dictum  In  that  case,  according  either  to 
the  apprehension  of  all  subsequent  English 
Judges,  or  to  the  fact.  It  is  singnlar,  to  say 
the  least,  that  neither  the  fact  of  what  Lord 
Thurlow  said  being  a  dicttun,  nor  the  fact 
of  his  obtuseness  and  igncH^nce  should  have 
been  discovered  until  now,  and  has  not  even 
yet  been  realized  by  any  English  Judge,  or 
American,  for  that  matt^.  Of  his  declara- 
tion of  the  law  in  the  case  referred  to.  Lord 
Chancellor  Manners,  in  McCarthy  T.  Goold, 
1  BaU  &  B.  387,  389,  baa  this  to  say:  "The 
claim  upon  dividends  of  bank  stock  has  been 
very  properly  abandoned.  I  listened  very 
attentively  to  Lord  Thurlow  In  the  case  of 
Dundas  V.  Dutens,  which  was  heard  upon 
decree,  and  not  upon  motion,  and  he  was 
clearly  of  opinion  that  choses  in  action,  of 
which  description  Is  stock,  could  not  be 
reached  by  the  process  of  this  court."  The 
same  Judge  in  Grogan  v.  Cooke,  2  Ball  & 
B.  230,  said  further;  "In  the  case  of  Dun- 
das V.  Dutens,  the  question  was  whether 
stock  that  had  been  settled  could  be  brought 
within  the  reach  of  creditors.  I  have  a  note 
of  that  case,  which,  on  this  point;  Is  more 
full  than  the  printed  report  of  it,  which  I 
will  briefly  state.  Lord  Thurlow  says:  'Is 
there  any  case  where  stock  standing  In  a 
trustee's  name  can  be  made  available  to  pay 
debts,  or  that  debts  [and  stock  Is  a  chose 
In  action]  shall  be  transferred  to  creditors 
for  that  purpose?  You  cannot  have  an  ex- 
ecution at  law  against  such  effects.'  So,  In 
this  case,  how  could  the  creditors  have  made 
their  policies  of  Insurance  available,  either 
at  law  or  in  equity,  during  Cooke's  life? 
For,  Independent  of  the  objection  that  a 
chose  in  action  is  neither  subject  to  an  ex- 
ecution or  to  be  attached  in  equity  by  oed- 
itors  in  the  lifetime  of  the  debtw,  here  Cooke 
himself  could  recover  nothing  upon  those 
policies."  Lord  Eldon,  a  chancellor  of  some 
repute  In  his  time,  referred  upon  occasion  to 
Lord  Thurlow  with  respect  and  deference, 
and  held,  with  him,  that  choses  In  action 
were  not  leviable,  and  could  not  be  sub- 
jected in  equity  to  the  satisfaction  of  a  Judg- 
ment at  law  (Nantes  v.  Corrock,  0  Ves.  182, 
188;  Rider  v.  Kidder,  10  Ves.  360,  368).  re- 
marking in  the  latter  case:  "It  Is  clear, 
stock  cannot  be  attached  In  the  life  of  the 
party.  Sucb  was  the  language  of  Lord 
Thurlow  In  Dundas  v.  Dutens,  and  also  In 
the  case  of  Sir  Alexander  Leith,  where  a 
bill  was  flled  to  try  whether  this  court  would 
give  ^ecution  In  aid  of  the  infirmity  of  the 
law;  and  It  was  held  that  there  was  no 
Jurisdiction." 
So  It  stands  the  law  in  England  to-day. 
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apart  from  recent  statutes,  and  has  always 
1>een  the  lav  tb&ce,  that  a  Judgment  creditor 
had  no  right  to  subject  the  d^tor*8  choaes 
In  action  to  the  satisfaction  of  his  Judgment; 
and  that,  th^  being  no  such  primal  legal 
rlsht,  the  court  of  chancery  has  not,  and  has 
ueY&e  bad,  any  power  or  Jurisdiction  to  sub- 
ject such  proper^  to  the  Judgment  at  law. 
In  addition  to  the  American  courts  and 
Judges  who  hold  the  same  doctrine  referred 
to  In  the  original  opinion,  the  Judges  of  tbe 
courts  ot  last  resort  In  the  states  of  Mary- 
land.  New  Jersey,  Tennessee,  and  K^tiH^y 
are,  according  to  counsd  for  appellees,  young- 
sters who  have  been  misled  by  Ohancellor 
Sanford  and  Lord  Thurlow.  along  with  all 
the  great  Judges  of  England. 

The  Maryland  court  of  appeals,  on  Decem- 
ber S,  1806,  in  an  elaborate  oplnU»i  review- 
ing all  the  authorities,  laid  down  the  doc- 
trine declared  by  the  English  courts  and  by 
Chancellor  Banford,  .concluding  the  discus- 
sion with  tills  quotatlm  from  Donovan  t. 
Finn:  "When  a  creditor  comes  into  this 
court  for  relief,  he  must  come  not  merely 
to  obtain  a  decree  or  satisfaction  at  a  Judg< 
ment,  but  he  must  present  facts  which  form 
a  case  tor  equity  Jurlsdictton."  In  the  course 
ot  tbe  opinion  the  court  says:  "In  the  early 
cases  in  England  the  JnrlBdlction  here  con- 
tended for,  to  subject  choses  In  actl<Hi  to  the 
claim  of  credits  by  a  credltorB'  bill,  was 
sustained,  but  generally  npcm  tbe  ground  of 
fraud,  tmst,  or  for  some  other  reason  which 
it  was  conceded  would  entitle  the  creditor  to 
invoke  its  aid.  Thus  Taylw  t.  Jones,  2  Atk. 
OOO^  lays  down  the  doctrine  that  where  a 
debtor  baa.  in  fraud  of  his  credlt<»s,  ass^ed 
to  trustees  certain  choses  In  action  in  trust 
for  hhns^  for  life,  and  tiien  ores  to  his  wife 
and  children,  a  court  of  equity  will  favor- 
ably bear  the  appUcation  of  such  creditors, 
and  decree  such  trust  estate  to  be  sold  toe 
the  payment  of  their  debte.  And  this  was 
held  to  be  BO  notwithstanding  such  choses  in 
action  were  not  subject  to  levy  and  sale  upmi 
aecntion  at  law.  Uex  v.  Marlssal,  8  Atk. 
192;  Edgell  v.  Haywood,  Id.  862;  Horn  v. 
Horn,  Amb.  79;  Partridge  v.  Oopp,  Id.  678; 
Smitbler  v.  Lewis,  1  Tern.  808.  But  even  In 
cases  like  tb&t  of  Taylor  v.  Jtmes,  supra,  and 
the  others  Just  cited,  wliicb  would  perhaps 
be  now  generally  conceded  to  be  within  the 
limits  of  equity  Jurisdiction  because  of  tb» 
allegation  and  proof  of  fraud.  It  was  subse- 
quently held  in  England  that  creditors  could 
get  no  relief  in  equity  because  they  had  no 
legal  right  wbicdi  equity  could  enforce.  Dun- 
das  V.  Dutens,  1  Ves.  Jr.  196;  Grogan 
Cooke,  2  Ball  ft  B.  280.  In  the  case  last 
cdted.  Lord  Manners  quoted  Lord  Thurlow  as 
having  said:  'The  oplnlm  In  Horn  v.  Horn 
Is  so  anomalous  and  nnfonnded  that  forty 
such  opinions  wouUL  not  satisfy  me.  It 
would  be  preposterous  and  absdrd  to  set 
aside  an  agreement  which.  If  set  aside,  leaves 
On  stock  tu  the  name  of  the  person  where 
juu  could  not  touch  It.'   And  In  Bayard  t. 


Hoffman,  4  Johns.  Cb.  450,  Ohancellor  Kent^ 
after  a  most  careful  and  elaborate  eumlna- 
tlon  of  the  English  authorltieB,  came  to  the 
conclusion  that,  while  Lord  Hardwlcke  had 
maintained  the  Jurisdiction  ot  equity  thus  to 
proceed  against  choses  in  action.  It  was  af^ 
orwards  denied  and  ov^lbrown  by  both  Lord 
Thurlow  and  Lord  Bidon,  although  his  own 
opinion,  as  expressed  in  Bayard  v.  Hoffman,^ 
supra,  was  that  the  better  reason  Is  with  the 
earllOT  authorities.'  But,  notwithstanding 
this  expression  of  opinion  in  the  case  Just 
cited,  the  more  recent  cases  upon  this  point 
in  New  York  and  some  other  states  have 
vlgOTously  announced  and  maintained  the 
doctrine  that,  aside  from  statute,  and  in  the 
absence  of  fraud  or  some  element  of  tmst» 
chancery  has  no  Jurisdiction  to  subject  chos- 
es In  action  to  tbe  payment  ct  creditors  be- 
cause there  happ^s  to  be  no  remedy  at  law, 
and  It  would  seem  that  the  chancellor  him- 
self had  adopted  this  view,  as  will  appear 
by  reference  to  bis  commentaries  (volume  4, 
p.  61),  where  he  refers  to  tbe  New  Tork 
statute  as  authority  for  tbe  stat«nent  that 
In  that  state  a  chose  In  action  may  be  reach- 
ed by  process  in  chancery  for  tbe  benefit  of 
creditors." 

In  the  Maryland  case  It  was  suggested  and 
insisted,  as  It  is  In  this,  that,  the  creditor's 
remedy  by  attachment  of  the  paaaa  at  the 
debtor  havh^  bem  abolished,  tbe  Jurisdic- 
tion of  equity  to  reach  choses  in  action  at 
once  came  Into  existence  as  a  necessary  com- 
plement to  imp«fect  legal  remedies.  This 
posltlw  the  court  r^udlated  in  tbe  following 
terms:  "Nor  do  we  usent  to  tbe  view  that 
the  mere  abolition  <a  the  extraordlnaiy  rem- 
edies of  outlawry  and  attechment  of  tibe 
parson  would  confer  Jurisdiction  <m  equity. 
Such  a  conclusion  would  be  In  conflict  with 
reas<»i  as  well  as  witdi  modem  authority.' 
It  would  certainly  not  seem  to  follow  tbat  If 
the  law  had  always  and  consistently  refused 
to  give  an  «ecntlon  against  things  In  ac- 
tion, and  had  allowed  only  the  extraordinary 
remedies  Just  mentioned,  that,  upon  tbe  de- 
struction of  the  latter,  the  former  would  not 
only  thereupon  spring  Into  existence,  but  be- 
come remedies  appropriate  for  a  court  of 
equity.  The  contrary  conclusion  would,  we 
think,  be  more  reasonable,  namely,  tbat  tbe 
legislators  bavli^  abolished  execution  against 
tbe  person,  which  was  used  for  the  purpose 
of  getting  satisfaction  out  of  tbe  debtor's 
etfecto  which  could  not  be  reached  1^  other 
execnttons,  and  having  faUed  to  provide  any 
new  remedy  to  take  Ite  place.  It  was  not  In- 
tended there  should  be  any.  And  so  It  has 
been  held  In  Donovan  v.  Finn,  1  Hopk.  Gh. 
SO,  14  Am.  Dec.  631;  Buford  v.  Buford.  1 
Bibb,  805;  (ireene  v.  Keene,  14  B.  I.  387, 
897,  61  Am.  Bep.  400.  'Equity  follows  the 
law,*  and,  as  we  have  seen,  a  rule  ^tb&e  of 
statute  or  common  law  Is  as  potent  in  a 
court  of  equity  as  In  a  court  of  law.  1 
Btory,  Eq.  Jur.  |  64.  Whatever  may,  at  (me 
time,  have  been  the  vague  and  g«ia«l  rule 
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AS  to  the  limits  aDd  extent  of  equity  Jurls- 
iUctioti,  it  la  now  well  settled  tbat  'no  court 
of  chancery  at  this  day  would  attempt  to 
supply  the  defects  of  law  by  deciding  con- 
trary to  Its  settled  rules  In  any  manner,  to 
jtny  extent,  or  unaer  any  circumstances,  be- 
yond the  already  settled  principles  of  equity 
jurisprudence.'    1  Pom.  Kq.  Jur.  I  47." 

The  whole  of  this  able  and  learned  opin- 
ion might  be  set  out  here  with  advantage  to 
the  bench  and  bar  of  the  state;  but  we  con- 
tent ourselves  with  the  following  additional 
excerpt:  "It  would  seem  to  be  reasonably 
.clear  from  the  authorities  already  cited,  and 
the  discussion  of  them,  that  In  the  absence 
of  a  statute,  and  In  the  absence  of  fraud  or 
fiome  other  ground  of  equity  Jurisdiction,  a 
•court  of  equity  has  no  power  to  subject  the 
.defendant's  unassigned  right  of  dower  to  the 
payment  of  her  debts.  But  this  conclusion 
will,  we  think,  be  placed  beyond  doubt  by  a 
brief  consideration  of  some  of  the  adjudica- 
tions of  the  highest  courts  of  other  states. 
In  the  case  of  Maxon  t.  Gray,  14  B.  I.  G41, 
which  was  decided  In  18H5,  the  very  ques- 
tion DOW  before  us  was  passed  upon.  Tbat 
<!aBe,  like  this,  was  a  bill  in  equity  by  Judg- 
ment creditors  for  a  decree  for  a  sale  of  an 
unassigned  right  of  dower,  and  In  an  able 
and  elaborate  opinion  the  court  came  to  the 
-conclusion,  after  reviewing  many  of  the  pre- 
vious cases,  tbat  equity  bad  no  jurisdiction. 
To  the  same  eCtect.  Greene  v.  Keene,  14  B. 
I.  388,  51  Am.  Rep.  400.  In  Creswell  v. 
Smith,  2  Tenn.  Cb.  416,  It  was  held  tbat 
chancery  has  no  power  to  reach  atocks  or 
things  in  action,  even  in  the  hands  of  third 
persons  unaffected  with  fraud  or  trust,  wlth- 
-out  the  aid  of  a  statute.  Kelghtley  v.  Walls, 
27  Ind.  384;  WUlIamfi  v.  Reynolds.  7  Ind. 
022.  In  the  case  last  cited  it  Is  said  equity 
will  not  subject  choses  in  action  to  the  pay- 
ment of  a  Judgment  creditor,  because  equity 
•only  aids  the  law,  and  will,  therefore,  not 
interfere,  except  as  to  such  property  as  may 
be  sold  on  execution  at  law.  lu  the  case  of 
Buford  V.  Buford,  supra,  the  same  view  was 
«aforced  in  the  absence  of  a  statute,  and  in 
concluding  its  opinion  the  court  said,  'The 
bare  circumstance  of  a  debt  cannot  be  made 
lUe  foundation  of  a  bill.'  The  views  upon 
the  queatton  of  Jurisdiction  expressed  In  all 
these  cases  are  Id  accord  with  the  rule  as  laid 
■Aown  by  Mr.  Adams.  'Ii)quity,*  he  says,  'does 
not  create  new  rights  which  the  common 
law  denies,  but  it  gives  effectlTe  redress  for 
the  infringement  of  existing  rights,  where, 
by  reason  of  the  special  circumBtancea  of  the 
.case,  redress  at  law  is  inadequate.'  Adams, 
Eq.  p.  6;   Pbelps.  Jur.  Eq.  |  158." 

This  case  is  published  in  57  Am.  St.  Rep. 
-407.  and  In  a  note  Mr.  Freeman  again  cites 
Donovan  r.  Finn,  and  several  other  cases, 
and  says:  "There  is  probably  a  preponder- 
.ance  of  authority  in  favor  of  the  view  that 
equity  has  no  power  in  ordinary  cases  to 
■compel  the  appropriation  of  choses  In  action 
to  the  payment  of  their  owner's  debts." 


Harper  t.  Clayton,  84  Md.  346.  355,  35  Atl. 
1083,  35  L.  -R.  A.  211.  67  Am.  St.  Rep.  4U7. 

The  supreme  court  of  Tennessee  is  equally 
pronounced  in  support  of  the  doctriae  of  the 
original  opinion  In  this  case.  The  following 
is  the  opinion  of  tbat  court  in  the  first  case 
which  came  before  it  involving  this  queft- 
tlofk:  "This  is  a  bill  Hied  by  the  complainant 
to  subject  stcck  in  the  Nashville  Bridge  Com- 
pany to  the  payment  of  his  debt  due  from 
defendant.  It  is  not  pretenaed  that  there  is 
any  fraud  or  trust  in  this  case  to  furnish  a 
ground  of  equity  Jurisdiction;  and  the  sim- 
ple question  is  whether  this  court  has  power 
to  cause  stocks,  credits,  and  rights  of  action 
held  by  a  debtor  without  fraud  to  be  sold  or 
converted  Into  money,  or  transferred  to  the 
creditor  In  payment  of  his  debt.  We  think  it 
has  not:  and  without  entering  into  any  rea- 
soning on  the  subject,  or  review  of  author- 
ities, we  refa-,  aa  conclusively  settling  the 
point,  to  the  case  of  Donovan  v.  Finn,  1 
Hopk.  Ch.  59.  14  Am.  Dec.  531.  Our  act  of 
assembly  of  1833  [c.  11],  makes  ample  pro- 
vision upon  this  subject;  but  this  biU,  being 
tiled  long  before  the  passage  of  that  act, 
cannot  be  governed  by  it.  Affirm  the  deiree." 
Erwin  r.  Oldham,  6  Ytxg.  18B,  27  Am.  Dec. 
458. 

In  the  case  of  Cresswell  t.  Smith.  8  Lea. 
688,  which  was  decided  nearly  50  years  later, 
the  decision  In  Erwln  v.  Oldham  was  reafBrm- 
ed  by  the  supreme  court  of  Tennessee,  and 
it  was  further  held  "tbat  the  mere  abolisb- 
ment  of  imprisonment  for  debt  woidd  not. 
without  more,  vest  the  chancery  court  with 
Jurisdiction  it  did  not  previously  possess, 
however  much  the  creditor  might  need  addi- 
tional aid."  This  case  was  heard  in  the  first 
Instance  and  decided  by  Chancellor  Cooper, 
a  Judge  of  v^  high  repute  with  most  law- 
yers and  Jurists;  and  in  a  learned  opinion 
reviewing  all  the  authorities,  and  reaching 
the  conclusion  that  equity  was  without  Juris- 
diction in  the  premises,  is  found  a  reference 
to  Lord  Hardwicke's  poaitliHi  ott  the  question, 
which  is  peculiarly  apposite  here  in  view  of 
the  argument  of  counsel.  After  referring  to 
the  courts  and  Judges  ranging  tbems^ves  up- 
on either  side  of  the  question,  he  continnes: 
"In  this  war  of  giants,  *Xon  ml  tantas  com- 
ponere  lltea'  If,  however,  to  the  great  names 
of  Kent  and  Walworth  could  be  added  the 
greater  name  of  Lord  Hardwlcke,  it  would  be 
dlfflcnlt  to  convince  a  lawyer  of  the  present 
day  tbat  the  weight  of  reason  was  not  with 
them,  whatever  might  be  the  w^ght  of  au- 
thority. Unfortunately  for  that  side  of  the 
question,  we  have  a  positive  dedalon  of  the 
master  mind  of  English  equity  which  seems 
to  have  been  overlooked  by  Chancdior  Kent, 
and  la  directly  In  accord  with  Donovan  v. 
Flmt.  In  both  cases  a  Judgment  creditor, 
after  exhausting  hla  l^al  remedy,  sought  to 
reach  a  legacy  due  to  the  debtor  In  the  bandit 
of  the  executor  of  the  decedent,  and  in  both 
the  decision,  so  far  as  It  turned  upon  the  In- 
herent power  of  the  cocrt  of  dianeay,  was 
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the  same."  Tlie  chancellor  then  reviews  the 
rulings  of  LoFcl  Hardwicke  lu  Bdgell  t.  Hay- 
wood, 3  Atk.  352,  and  continues:  "Tbe  lan- 
^nase  of  this  deikslon  against  the  power  of 
the  chancery  court  to  reach  stock,  debts,  and 
-cboaes  In  action  not  leviable  by  execution  la 
quite  as  emphatic  as  that  ot  Lord  Thurlow  In 
Dundas  T.  Dntena.  It  was  only  by  virtue 
of  tbe  statute  that  the  court  could  act.  Donr 
-ovan  T.  Finn  was  precisely  the  same  case 
"Without  the  statute.  I  conclude,  th»efore. 
jliat  this  eminent  Judge  was  of  the  same 
opinion  as  his  sncceflsors,— that  snch  property 
could  not  be  reached  directly  In  equity,  bat 
only  through  some  other  ground  of  Jurisdic- 
tion, such  as  fraud  or  trust"  Creswell  t. 
Smith,  2  Tenn.  Ch.  410,  422,  423. 

In  the  original  opinion,  we  cited  some  Ken- 
tucky cases  supporting  the  ccmduslon  reach- 
ed.  We  wm  now  advert  to  one  or  two  others 
decided  by  the  court  of  last  resort  of  that 
state.  Buford  t.  Bufwd,  1  Bibb,  305,  Is  one 
of  them.  We  copy  from  the  opinion  In  that 
case:  '^e  point  being  settled  that  at  law 
the  obligation  which  James  Buford  held  on 
Calloway  could  not  have  been  taken  In  execu- 
tion, nor  the  land  In  the  said  bond  described. 
It  remains  to  Inqnlre  If  a  court  of  equity 
-can  go  b^ond  tbe  law,  and  create  a  new 
right.  Equity  cannot  construe  a  statute  oth- 
erwise than  a  court  of  law  can.  Both  courts 
itre  bound  by  the  same  rules  of  construction, 
insomuch  It  la  a  maxim  that  'equitas  aequltnr 
leg«n.'    Equity  will  remove  Impediments 
which  are  in  the  way  to  legal  rights,  and  w01 
give  redress  where,  accordli^  to  the  forms  ot 
procedure  at  law,  tiie  cranplalnant  might  have 
ti  right  without  a  remedy,  or  where  that  rem- 
edy would  be  Incomplete.   Equity  will  en- 
force a  recognized  right  In  a  manner  unat- 
tainable at  law,  but  It  cannot  create  a  right 
unknown  to  the  law.  What  right  then,  had 
William  Buford,  upon  which  he  conld  bottom 
his  complaint  lu  chancery?  At  law  he  could 
have  no  Hen  npon  bis  debtor's  property,  by 
-virtue  of  hte  judgment  nntU  his  writ  of  ex- 
ecution was  delivered  to  tbe  pr(H>er  officer; 
hut  even  after  delivery  he  could  have  gained 
no  lien  thereby  on  the  land  or  tbe  bond  which 
Is  the  subject  of  the  complaint  The  appli- 
cation, tha«fore.  Is  not  to  enforce  a  right  rec- 
ognteed  by  law,  but  to  create  one,  and  give 
A  lien  unknown  to  the  law.   Equity  cannot 
sustain  the  prayer  of  the  creditor  upon  the 
«v^gestlon  that  his  debtor  has  but  an  In- 
dividual piece  of  properly,  and  that  his  debt 
must  remain  unpaid  unless  the  law  aball  be 
transcended,  and  that  property  made  liable. 
If  Qie  chaivKllor  la  not  circumscribed  by  the 
rules  of  law  which  ^ter  into  and  omatltute 
the  right  what  Is  to  limit  his  discretion? 
If  he  can  seize  3ie  bare  circumstance  of  a 
debt  as  the  foundation  of  the  biUr  and  create 
ji  privity  or  a  lien  where  the  law  has  giv^ 
none,  then,  Indeed,  It  might  be  said  that  jus- 
tice was  to  be  measured  by  the  chanc^or's 
foot  his  power  by  his  appetite,  and  his  range 
llllraltable.  A  bond  for  land  gives  no  vested 


right  to  the  land.  It  Is  but  a  right  to  ask 
Cor  the  subject  oi  damages  by  way  ot  com- 
pensation for  not  complying  with  that  right 
It  is  but  a  chose  In  acdou,  which  execution 
cannot  reach,  and  which  equity  cannot  reach 
In  behalf  of  a  creditor,  without  a  privity  cre- 
ated by  tbe  parties  ot  by  tbe  law.  The  in^ 
solvency  ot  tbe  debtor  can  furnish  no  ground 
fear  the  Interpoaldon  of  the  chancellor  when, 
In  so  doing,  he  does  not  follow,  bnt  outgoes^ 
the  law.  As  well  might  the  creditor  ask  that 
his  debtor,  who  was  destitute  of  property, 
should  be  competed  to  labor,  and  softer  the 
creditor  to  receive  the  proceeds.  And  yet  it 
is  believed  the  chancellor  could  exa*clse  no 
such  power,  although  the  law  had  given  the 
creditor  an  execution  against  tbe  body  of  the 
debtor."  And  In  the  late  case  ot  Curd 
Letcbra^,  3  J.  J.  Marsh.  443,  the  same  court 
reaffirms  the  doctrine  of  Buford  t.  Buford, 
and  of  the  other  cases  cited  In  our  lolglnal 
opinion. 

The  New  Jersey  court  enjoying  an  eapedal- 
ly  high  reputation  in  the  fleld  of  equity  juris- 
prudence is  thoroughly  conunltted  to  the  same 
doctrine.  The  first  case  was  that  of  Dls- 
borough  V.  Ontcalt,  1  N.  J.  Eq.  298.  There 
was  a  full  discu8Sl<ra  of  the  question  on  prto- 
clple  and  authority,  and  an  nnquallfled  ac- 
ceptance and  adoption  of  tJie  doctrine  ot  Don- 
ovan T.  Finn.  In  Whitney  t.  Bobbins,  IT 
N.  J.  Eq.  360,  It  la  decided  that  '*t3ie  Jurlsdle- 
tlon  ot  the  court  ot  chancery  to  cidlecl;  Hie 
chosea  in  action  of  a  judgment  debt(nr,  and 
apply  than  to  the  payment  of  bis  debts,  lias 
never  been  aasumed  In  tiila  state  until  con- 
ferred by  the  acta  of*  1845  and  1864,  and  this 
holding  was  reaffirmed  in  Vandcrveer  v. 
Stryker,  S  X.  J.  Eq.  17&  The  case  of  Hard«- 
burgh  T.  Blalr,  30  N.  J.  Eq.  646,  was  decided 
by  the  court  ot  errmt  and  appeals  in  187& 
The  court  having  held  that  the  relief  sought 
was  not  grantable  und«  certoln  statotes  of 
that  stete,  proceeds  thua:  "But  it  la  contend- 
ed, on  behalf  irf  the  judgment  creditor,  tbat 
independently  of  the  acts  of  1846  and  1864, 
chancery  had  a  jurisdlctltm  which  would  en- 
able it  to  reach  the  moneys  In  qnestitm,  and. 
ap^  tibem  in  payment  of  the  judgment  debt 
of  the  cestui  que  trust  An  examlnatton  of 
the  dedslons  of  the  English  courts  will  show  it 
to  be  there  settled  that  an  miglnal  jurisdie* 
tlon  of  thla  klud  did  not  pertain  to  ite  courts 
of  equi^.  The  powers  of  the  court  were 
simply  in  aid  of  the  judgment  creditor  where 
a  trust  had  been  intniiosed  wbldi  obstructed 
the  operation  of  the  process  of  a  court  of  law, 
and  eztraded  (Hily  to  such  property  as.  save 
for  the  interposition  of  tbe  legal  obstacle, 
might  have  been  reached  by  such  process. 
Speaking  on  this  subject  Jjori  Cottenbam 
said:  'What  gives  a  judgment  creditor  a 
rl^t  against  the  estate  is  tmly  fhe  act  of  pae^ 
lijunent  for,  independently  of  that  he  has 
no  such  right.  The  act  of  parliament  gives 
him.  if  he  pleases,  the  opttoa  by  the  writ  of 
elegit  «  •  •  The  effect  of  the  proceeding 
under  the  writ  is  to  give  the  creditor  a  legal 
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title,  wlilch,  U  no  Impediment  prevent  him, 
he  may  enforce  at  law  by  ejectment  If  there 
be  a  legal  Impediment,  he  tben  comes  Into 
the  court,  not  to  obtain  a  greater  benefit 
than  the  law  [that  1b,  the  act  of  parliament] 
haa  given  him,  but  to  have  the  same  benefit 
■which  he  would  have  had  at  law  If  no  legal 
Impediment  had  int^ened.*  Xeate  t.  Duke 
of  Marlborough,  8  Mylne  &  Cr.  416.  Mr. 
Lewln,  after  an  examlnatlcm  of  the  cases, 
uses  this  language:  *Aa  equity  only  follows, 
and  does  not  fflilarge,  the  law,  the  Judg- 
ment creditor  has  no  title  to  relief  where  the 
chattel  of  which  the  trust  has  been  created 
is  not,  in  itself,  amenable  to  any  legal  pro- 
cess.' LewiQ,  Trusts,  618.  In  Taylor  T. 
SooeB,  2  Atk.  600,  which.  Chancellor  Kent 
said,  contained  the  great  and  leading  doctrine 
in  support  of  the  creditor,  the  debtor  had,  in 
fraud  of  creditors,  purdiased  stock  with  his 
own  mon^,  and  vested  It  In  tmatees  for  the 
benefit  of  himself  for  life,  and  of  his  wife  for 
her  life,  and  aftwwarda  toe  the  benefit  of 
his  children.  On  a  bill  filed  by  his  creditors 
to  hare  his  debts  paid  out  of  the  stock,  it  was 
decreed  that  the  trust  estate  be  sold,  and  ap- 
plied In  payment  of  the  creditors,  althoui^ 
the  stock  waa  not,  at  that  time,  subject  to 
levy  and  sale  under  execution  at  law.  The 
case  waa  one  Infected  with  fraud,  and  the 
dedslw  of  the  master  of  rolls  was  put  on 
that  ground.  Now,  although  fraud  Is  oae  of 
the  heads  of  equl^  Jurisdiction,  yet  Taylor 
T.  Jones,  and  several  other  cases  of  the  same 
kind,  have  been  denied,  as  contrary  to  onrect 
principle,  by  a  weight  ol  Judldal  opinion  that 
entirely  destroys  th^  value  as  precedents. 
Lewbi,  Trusta,  648.  The  subject  has  since  been 
regulated  by  acts  of  parliament,  which  ex- 
pressly make  a  Judgment  debtor's  equitable 
interest  in  lands,  and  also  stock,  funds,  and 
annuities  held  by  him  In  his  own  name,  or  In 
the  name  of  another  in  trust  for  him,  avail- 
able tor  the  payment  of  his  debts.  •  •  • 
Independently  of  these  statutes,  and  the  stat- 
utes relating  to  insolvrait  debtws  and  bank- 
rupts; It  is  wdl  settled  In  England  at  the 
present  time  that  tbe  Jurisdiction  of  chancery 
in  aid  of  a  Judgment  creditor  extends  no  fur- 
ther than  to  property  of  such  a  nature  and 
description  as  might  have  been  sdzed  by  the 
process  at  law  if  some  legid  obstacle  had  not 
been  Interposed." 

Recnning,  now,  to  tbe  New  York  decisions: 
The  case  of  Hadden  v.  Spader,  20  Johns.  664, 
Is  chiefly  relied  upon  as  settling  the  doctrine 
in  that  state  that  a  Judgment  creditor,  even 
in  tbe  absence  of  statute,  may  come  into 
chancery  to  have  satisfaction  out  of  choses  In 
action  belonging  to  his  debtor.  There  Is  an 
opinion  in  that  case  by  Woodworth,  J.,  to  this 
effect.  It  was  concurred  to  by  Spencer,  G. 
J.,  and  dissented  from  by  Piatt,  J.  The  state- 
ment of  facto  in  the  report  demonstrates  that 
the  c^  was  one  of  fraud  and  trust  and  there- 
fore well  within  a  recognised  head  of  equity 
Jurisdiction  wholly  apart  from  the  question 
we  are  now  upon;  all  which  Is  made  entirely 


dear  In  the  opinion  delivered  by  Justice  Piatt 
who  concurred  to  fbe  af9rmance  of  the  decree 
upon  the  ground  of  fraud  and  trust  conclud- 
ing in  these  words:   "But  I  am  not  prepared 
to  extend  this  doctrine  to  any  other  cases 
than  those  wherein  tbe  trustee  received  goods 
liable  in  themselves  to  execution,  under  cfav 
cumstonces  which  imply  fraud,  to  fact  or  in 
law,  as  agatost  creditora.  In  an  alHtract 
view,  It  may  appear  proper  to  extend  the 
remedy,  to  tevor  of  creditors,  to  every  diose 
in  action  of  the  debtor.  But  to  my  Judgzneat 
such  power  has  not  yet  been  conferred  on  our 
courts  of  Justice,  and  it  win  be  tbe  appropri- 
ate office  of  a  bankrupt  law,  or  some  other 
l^lslatlve  provision,  to  afford  such  a  remedy. 
I  feel  that  we  are  treading  on  new  ground,  and 
I  am  unwilling  to  commit  myself  b^ond  the 
case  now  before  us."  What  we  have  thus 
set  forth  as  being  the  case  btfore  the  court 
leads  inevltobly  to  the  conclusion  that  all  that 
was  declared  by  Woodworth,  J.,  as  to  tbe  right 
of  a  creditor  to  subject  the  choses  to  action  of 
his  debtor,  was  beside  the  case  presented, 
wholly  unnecessary  to  Ite  decision,  and,  there- 
fore, was  the  merest  dicto  of  that  Judge.  It 
was  80  dedared  to  tbe  subsequent  case  of 
Donovan  v.  Fhm,  as  we  have  seen;  it  was  so 
considered  and  esteemed  by  the  lawmakers  of 
New  York,  else  there  would  have  been  no 
occaidon  for  the  stotnte  of  1830,  expresOy 
passed  to  ^'settle"  the  law  to  accordance  with 
WoodworHi'B  opinion,  and  so  expressly  held 
by  the  court  for  the  correction  of  errors  to 
the  case  of  Durant  v.  Albany  Co.,  26  Wend. 
66,  decided  to  1S41.  And,  beyond  this,  tbe 
opinion  is  Inconsistent  with  Itsdt  to  that  it 
confesses  to  one  part  tbat  the  remedy  pro- 
posed to  be  applied  must  be  predicated  upon 
a  right  bating  at  law,  but  which  to  tbe  par^ 
ticnlar  case  the  remedy  at  law  Is  Inadequate 
to  effectuate,  and  from  this  sound  basis,  stoted 
to  the  opinion  Itself,  It  proceeds  to  the  con- 
clusion that  equity  may  reach  and  a^dy 
choses  to  action  when  confessedly  thae  was 
no  right  at  law  In  any  case  to  so  readi  and 
apply  them.   In  the  case  last  cited,— Duruit 
V.  Albany  Ca,— 4ie  decision  was  that  tbe 
chancery  court  had  no  such  Jurisdiction  as 
was  attempted  to  be  declared  by  Justice 
WoodworQi  to  Hadd«i  v.  Spadw,  and  the  pre- 
Bidtog  Judge  of  the  court  in  delivering  fbe  ml- 
litg  optoiott  to  the  case,  had  the  following, 
among  other  things,  to  say  of  Hadden  v. 
Spader:   *^t  Is  true  that,  in  the  case  of  Had- 
den and  Spader,  the  teamed  member  of  the 
court  of  emvs  who  delivered  the  leadli^ 
opinion  did  advance  a  doctrine  which  carried 
the  Jurisdiction  of  cihancety  beyond-ito  formcr 
recc^ized  limits,  and  extended  It  to  tiie  dis- 
covery and  appllcaticm  of  dioses  to  action  and 
equitable  toterests  which  coidd  not  before  be 
levied  upon  by  execntlon  at  law.   In  these 
views  another  learned  nmnber  of  the  court 
expressly  etmcurred;  and,  what  is  very  re- 
markable, the  optoion  whUA  had  been  deliv- 
ered la  npreasly  referred  to  to  the  preamble 
to  the  final  decree  entered  to  the  case.  But 
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tbls  case,  I  apprehend,  notwithstanding  the 
extraordinary  preamble  of  the  decree,  cannot 
be  considered  as  deciding  anything  beyond  the 
trae  point  hivolTed  in  the  case.  That  was 
clearly  within  the  former  acknowledged  Jnrls- 
diction  €t  the  court  of  chancery.  It  was  In 
no  respect  necessary,  therefore,  to  Its  decision, 
and  the  affirmance  of  the  decree  of  the  chan- 
cellor, to  assert  the  new  and  enlarged  jnrls- 
4}lctlon  of  that  court  which  was  claimed  for 
It  la'tbe  leading  opinion  delivered  on  the  final 
decision  of  the  case.  While,  therefore,  that 
decision  has  been  considered  as  sound  law, 
tbe  reasoning  of  the  leading  opinion  in  it  ap- 
pears not  to  have  been  received  with  eqnal 
favor,  or  to  have  been  acquiesced  in  either 
by  the  courts  or  the  bar."  Here  follow  quo- 
tations from  the  opinion  of  Chancellor  San- 
ford  in  Donovan  v.  Finn,  showing  the  un- 
sonndness  of  Woodwartb*8  Tlews  in  Hadden 
V.  Spader,  which  we  do  not  repeat  hete,  as 
they  are  set  out  in  the  original  opinion;  and 
tbe  (pinion  tn  Durant's  Case  proceeds:  "T 
have  been  the  more  liberal  In  my  quotations 
from  the  opinion  of  Chancellor  Sanford  In  the 
<ase  of  Donovan  and  Finn,  not  only  because 
that  case  appears  to  have  been  fully  argued, 
and  well  and  ably  considered,  but  because 
they  present  tbe  views  of  a  chancellor  who 
was  as  faitiiful  and  enligbtened  in  the  ex- 
ercise of  the  powers  which  he  believed  him- 
self to  possess,  as  he  was  careful  to  abstain 
from  the  assumption  of  those  not  within  his 
prc^r  Jurisdiction:  and  who,  while  he  was 
prompt  to  apply  all  the  lef^tlmate  and  be- 
neficent preroifatlves  of  equity  to  tbe  great 
purposes  of  Justice,  viewed  with  anxiety,  and 
not  wltiiont  pnfnfol  alarm,  the  tendency  of 
bis  own  court  to  an  undue  accumulation  and 
exercise  of  powers.  Few  officers  of  the  court 
of  chancery  have  lived  whose  governing  prin- 
ciple appears  to  contrast  more  strikingly  with 
that  embraced  In  the  old  8aylng,-HBo  fully  ex- 
emplified In  the  life  and  character  of  Cardinal 
Wolsey,  tiie  chancellor  of  Henry  Vni.  of 
England,— that  'great  men  In  Judicial  places 
will  never  want  authority.'  Views  <tf  the  case 
of  Hadden  and  Spader  similar  to  those  of 
Chancellor  Sanford  seem  to  have  been  enter- 
tained by  Justice  Marcy  and  others  In  the 
flttbsequfflit  case  of  Pettlt  v.  Oandl«  In  this 
court  tai  1828.  See  8  Wend.  6ia  Justice 
Marcy  there  says:  The  relief  asked  for  and 
granted  In  the  case  of  Hadden  v.  Spades'  lay 
within  the  uncontested  powers  of  the  conrt; 
but  the  doctrine  advanced  by  some  of  the 
Judges  when  that  ease  was  reviewed  in  this 
court  went  greatly  beyond  Uie  principle  neces- 
sarily involved  In  it,  and  la  supposed  by  Chan- 
cellor Sanford  not  to  have  the  sanction  of  the 
court.*  'Nothing  can  be  certainly  saUt  to  be 
established  as  law  by  this  court  In  a  par- 
ticular decision  but  what  Is  necessarily  In- 
volved In  the  case  decided.'  Chief  Justice 
Savage  concurred  In  the  views  presented  by 
Justice  Marcy,  with  the  remark  that  'his  Im- 
pressions were  that  under  the  ezlsthig  law, 
a  defendant  Is  not  bound  to  answer  as  to 


property  which  never  was  within  the  reach 
of  an  execution.'  Justice  Sntberiand  concur- 
red, reserving  himself  upon  this  latta  point 
I  think,  therefore,  that  it  must  be  conceded 
that  tbe  law  of  the  decision  in  the  case  of 
Hadden  and  Spader  did  not  extend  the  Juris- 
diction of  chancery  beyond  Its  former  acknowl- 
edged limits;  and  that  previous  to  the  stat-- 
nte  of  1830,  that  court.  In  the  absence  of 
fraud,  trust  or  other  head  of  equity,  had  no 
power  to  compel  the  discovery  of  money, 
stocks,  choses  In  action,  or  equitable  interests 
of  a  debtor  not  tangible  bjr  execution  at  law, 
and  to  apply  them,  when  discovered,  to  the 
payment  of  the  debt  of  a  creditor,  even  al- 
though such  creditor  had  obtained  a  Judgment 
at  law,  issued  an  ^ecutlon  thereon,  and  had 
It  returned  unsatisfied.  If  the  court  had  such 
Jurisdiction  already,  then  tbe  passage  of  tbe 
statute  of  1880  ezinessly  giving  it  that  Juris- 
diction was  unnecessary,  and  Is  without  ef- 
fect. But  I  take  the  passage  of  that  statute 
to  be  evidence  that  In  the  opinion  of  the  re- 
visers who  proposed  It  and  the  revising  legis- 
lature who  passed  It,  the  conrt  of  chancery, 
independent  of  tbe  statute,  had  not  the  Juris- 
diction In  question.  Indeed,  the  revisers.  In 
presenting  the  draft  of  the  proposed  statute, 
expressly  say  that  'deeming  It  important  to 
settle  the  law,  and  preserve  tbe  rule  as  laid 
down  in  Hadden  and  Spader,  they  have  pre- 
pared the  above  sections';  thereby  dearfy  Im- 
plying that  without  them,  the  law  was  not  so 
settled."  It  was  Insisted  In  Duranfs  Case,  as 
It  is  insisted  here,  that  the  statute  of  New 
York  above  referred  to  was  merely  dechira- 
tory  of,  "and  only  reasserted.  Jurisdiction 
which  the  court  of  chancery  already  possessed, 
but  which  had  been  drawn  Into  question  and 
doubt";  and  there,  as  here,  certain  declara- 
tions of  Obancellor  Walworth  were  relied  upon 
to  support  tiie  position.  Of  these  deliver, 
ances.  the  ophiton  In  Durant's  Case  treats  as 
follows:  "I  am  aware  that  in  Tatbell  v. 
Griggs,  8  Paige,  207,  23  Am.  Dec.  790,  the 
present  chancdlor— Walworth— said:  'It  baa 
been  repeatedly  decided  that  this  section  of  the 
Revised  Statutes  is  not  bitrodnctory  of  a  new 
principle,  but  is  only  In  affirmance  of  what 
was  considered  by  the  conrt  of  dernier  resort 
the  legitimate  Jurisdiction  of  the  court  of 
dmnceiy  prevlons  to  the  adoption  of  the  Re- 
vised Statutes.'  The  learned  chancellor  has 
not  been  pleased  to  refer  us  to  the  cases  In 
which  It  has  been  so  repeatedly  decided.  The 
statute  went  into  effect  In  .1880;  the  chan- 
cellor spoke  in  1832;  and  I  am  not  aware 
of  any  decision  of  any  court  during  that 
period,  or  even  down  to  the  present  time,  giv- 
ing to  the  statute  In  question  the  character 
and  effect  ascribed  to  It  by  tbe  chancellor.  If 
th&ee  be  any  snch  decision.  I  have  been  un- 
able to  find  It  It  is  true  that  In  Cblld  v. 
Brace,  4  Paige,  309.  tbe  chancellor  again  says: 
It  must  be  recollected,  however,  that  this 
statute  is  only  declaratory  of  a  principle  which 
bad  before  been  adopted  in  this  conrt'  Agahi 
the  chancellor  does  not  refer  us  to  the  otses 
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In  vhlcb  the  prindple  of  Uie  statute  bad  been 
adopted  in  our  court  of  Chancery,  and  I  kuow 
of  no  cue  in  which  that  principle  forms  a  part 
of  the  decree  and  law  of  the  case."  After 
referring  to  all  the  cases  at  all  bearing  oa 
the  matter,  and  demonstntlng  that  none  of 
them  supports  Chancellor  Walworth's  asser- 
tion, the  opinion,  with  reference  to  him,  pro- 
ceeds: "Down  to  1827,  it  would  appear  that, 
in  the  opinion  of  the  present  chancellor  him- 
self, notwithstanding  the  decision  In  the  case 
of  Hadden  t.  Spader,  neither  tb»  doctrine  of 
tbe  leading  opinion  in  I3iat  case,  nor  the  prin- 
ciple of  the  statute  of  1S30,  was  the  acknowl- 
edged law  of  the  court  of  chancery  of  tills 
state;  for  in  the  case  of  Weed  t.  Pierce,  9 
Cow.  7^,  which  In  tiiat  year  came  before  him 
as  Tlce  cbancdlor  of  the  fourth  judicial  circuit, 
be  said:  'I  thhik,  with  the  late  chancellor, 
that  in  an  oi:dinBry  case,  free  from  all  fraud 
and  injiratlce,  this  court  ought  not,  on  the  ap- 
plication of  an  execution  creditor,  to  deprive 
tbe  debtor  of  the  power  of  collecting  his 
delits.  There  must  undoubtedly  be  an  uncon- 
scientious exercise  of  that  power  on  the  part 
of  the  debtor,  or  some  fraud,  eoliusion,  in- 
justice, or  wUIful  n^lect  on  bis  part  to  col- 
lect and  apply  his  debts  and  cboses  to  satisfy 
his  creditors,  or  some  other  ground  of  equi- 
table Jurisdiction  in  relation  to  such  debts  or 
cboses  In  action,  to  enable  execution  creditors, 
by  aid  of  a  court  of  equity,  to  reach  and  apply 
the  same  in  satisfaction  of  their  Judgments 
and  executions.  It  must  be  admitted  that  the 
reasoning  of  Judge  Woodworth  [hi  Hadden 
and  Spader]  would  extend  the  Jurisdiction  of 
courts  of  equity  much  beyond  what  the  late 
chancdtor  supposed  was  allowable.*  Such 
"Were  the  views  of  Vice  Chancellor  Walwerth 
in  3827.  Tbey  seem  to  me  to  be  entirely 
sound,  and  to  present  truly  the  law  of  the 
court  of  chancery  down  to  1830."  This  very 
able  and  exhaustive  opinion,  in  another  part, 
undertakes  to  summarize  the  law  of  New 
Yoric  on  the  question  under  consIdCTatlon,  prior 
to  tbe  statute  of  1830:  "Tbe  ordinary  casra 
In  which  a  court  of  chancery,  In  the  exercise 
of  Its  appropriate  powers,  and  within  its  own 
proper  and  legitimate  Jurisdiction,  might,  pre- 
vious to  1830,  interfere  In  aid  of  a  Judgment 
creditor,  may  be  comprised  under  the  two 
general  classes  following;  (1)  To  compel  the 
discovery  of  property  Improperly  concealed  or 
withdrawn  from  the  creditor,  and  which,  when 
discovered,  may  be  taken  In  execution  at  law; 
,and  f2)  to  remove  Impediments,  either  created 
by  equity  or  Interposed  by  fraud,  to  the  due 
course  of  proceedings  at  law.  It  is  believed 
that,  prevkius  to  the  Revised  Statutes  of  1830, 
the  cases  In  which  our  own  court  of  chancery 
Interfered  to  relieve  Judgment  creditors  were 
all  embraced  In  these  two  general  classes,  and 
were,  of  coui'se,  all  cases  of  acknowledged 
equity  Jurisdiction.  They  all  came  under 
smne  general  head  of  equity.  The  case  of 
Bayard  t.  HoCTman,  4  Johns.  Oh.  450.  was  a 
case  of  fraud,  trust,  and  a  conveyance  with- 
out consideration ;   that  of  Brinkerhofr  t. 


Brown,  Id.  671,  was  a  case  of  fraud;  tbat  of 
McDermntt  v.  Btumg,  Id.  687,  was  a  case  of 
trust;  that  of  Spader  v.  Davis,  5  Johns.  Ch. 
?S0,  and  Hadden  v.  Spader,  20  Johns.  XmI, 
was  a  case  of  trust  and  fraud;  and  the  ca^c 
of  Pettit  T.  Candler,  8  Wend.  618,  was  also 
one  of  trust  and  fraud.  O^ese  are  the  lead- 
ing cases  in  onr  own  conrts  previous  to  l^K 
and  It  win  be  seen  on  examination  that  they 
an  emlnace  some  general  head  of  equity,  and 
are  thus  within  the  legitimate  Jurisdiction  of 
chancery.  In  neitbor  of  tfaem  was  there  an 
attempt  on  the  part  of  tiie  comt.  without  facte 
or  taiddents  of  equitable  Jurisdiction,  to  dn- 
cover,  and  appl^F  to  the  paymmt  of  the  debt 
of  a  Judgment  creditor,  stocta,  credits,  choses 
in  action,  or  equitable  interests  not  tan^ble 
by  execution  at  law." 

We  will  not  pursue  this  dlscussUm  and 
citation  of  authorl^  further.  Quite  enough 
has  been  said  and  shown  upon  adjudged 
coses,  and  texts  incidentally  quoted,  to 
demonstrate  that  "Donovan  r.  Finn  was" 
not  "opposed  to  the  precedents  extant  from 
the  most  distinguished  Judges^"  but  wan 
stricOy  declaratory  of  the  law  of  England 
and  of  the  state  of  New  Yoi^  In  the  then  ab- 
sence of  statutes.  Enough  bos  ai^eared. 
also,  to  demonstrate  that  "Donovan  r.  Finn 
was"  not  'Mmmediately  denounced,  disre- 
garded, and  ovomled.**  and  that  it  has  twen 
"followed  In  the  state  of  New  Ywk,  ^here 
It  originated."  And,  apart  from  these  atate^ 
ments,  quite  sufficient  of  reason  and  author^ 
Ity  has  be^  presented  to  demonstrate  tbe 
soundness  •of  the  proposition  of  Donovan  v. 
Finn  as  a  Uvii^  principle  to-day.  On  the 
other  hand,  the  case  of  Hadden  v.  Spader,  oc 
nther  the  view  of  Justice  Woodworth  there 
expressed,  Is  a  conclusion,  drawn  from  a 
stated  promise,  which  palpably,  and  accord- 
ing to  all  wi^-consldered  cases,  does  not  sup- 
port It;  was  at  most  a  dictum  wholly  un- 
necessary to  the  determination  of  the  case: 
and  has  beoi  denounced,  dlsr^rded,  and 
overruled,  not  only  in  New  York,  where  it 
originated,  but  also  by  courtD,  whose  learn- 
ing and  ability  have  not  before  now  been 
drawn  in  question,  almost  from  me  end  of 
this  country  to  the  other. 

But  It  Is  InBlsted  that  this  court  In  tta  eai^ 
ly  reports— in  cases  arising  before  we  had 
any  statutes  bearing  on  tbe  matter— ruled  In 
line  with  tbe  \iewB  of  Justice  Woodworth 
expressed  In  Hadden  t.  ^»ad«,  and  against 
the  doctrine  declared  in  Donovan  v.  Finn; 
and  counsel,  for  the  first  time  on  tbe  appli- 
cation fur  rehwing,  cite  aome  Alabama 
cases.  Among  them  Is  Brown  v.  Bates,  10 
Ala.  432.  This  was  a  case  under  tlie  stat- 
ute of  1814  (to  lie  considered  further  oi^ 
bnt  in  the  course  of  his  o^lon  In  the  case 
Chief  Justice  Collier  r«narked:  "It  wat 
held  In  this  state,  long  previous  to  1644,  that 
a  Judgment  creditor  who  had  exhausted  hto 
legal  remedies  might  go  hito  equity  fOr  tbe 
purpose  of  subjecting  the  equitable  estate 
of  his  debtor,  or  other  Intei-ests  that  could. 
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not  be  made  available  at  law."  But  the 
learned  chief  justice  does  not  cite  any  case 
In  support  of  this  dictum  of  his,  and  none 
bare  been  cited  by  counsel  or  found  by  ut. 
The  only  cases  prior  to  Brown  v.  Bates  to 
wbich  we  have  been  referred  are  those  of 
YandegraafC  v.  Medlock.  3  Port  289,  29  Am. 
Dec.  256;  Morgan  v.  Crabb,  Id.  470;  Roper 
T.  McCook,  7  Ala.  318,  and  Lyon  v.  Boiling, 
8  Ala.  463.  44  Am.  Dec.  444.  The  last- 
named  case  was  simply  a  bill  filed  by  a 
creditor,  by  subrogation,  to  subject,  to  the 
payment  of  his  debt,  land  which  had  been 
purchased  and  paid  for  by  the  debtor,  but 
the  title  to  which,  In  fraud  of  complainant 
and  other  creditors,  had  been  taken  In  the 
name  of  the  debtor's  son.  There  could  have 
been  nothing  decided  In  such  a  case  bearing 
upon  the  matter  of  consideration,  and  noth- 
ing was  attempted  to  be  decided,  nor  was 
anything  said  having  any  such  bearing.  The 
7  Alabama  case  was  a  bill  filed  by  the  as- 
Hlgnee  of  a  purchase-money  note  to  enforce  a 
vendor's  lien.  After  deciding  that  the  bill 
had  equity  to  enforce  the  lien.  Collier,  C.  J., 
said  that.  If  complainant  bad  not  had  a  lien, 
he  should  have  had  to  recover  judgment,  and 
have  execution  returned  nulla  bona,  before 
he  could  have  come  Into  equity  to  subject 
the  equitable  estate  of  his  debtor;  meaning, 
by  "equitable  estate,"  property  belonging  to 
the  debtor,  but  standing  in  the  name  of  an- 
other person,  there  having  been  no  convey- 
ance executed  to  the  debtor  In  the  case.  In 
the  ease  of  VandegraafC  v.  Medlock,  3  Port 
389,  29  Am.  Dec.  250,  the  case  and  the  ded- 
Bion  are  embodied  in  this  beadnote:  "Chan- 
cery has  no  power  to  decree  to  mortgagees 
the  proceeds  of  a  policy  of  insurance,  effect- 
ed by  the  mortgagor,  on  the  mortgaged  prop- 
erty, where  the  same  has  been  destroyed  by 
Are,  no  covenant  existing  In  the  deed  as  to 
the  insurance."  Clearly,  here  was  nothing 
bearing  on  our  point.  But  Judge  Hopkins 
said,  wholly  outside  of  the  case  and  the  deci- 
sion: "If  he  [the  mortgagor]  be  Insolvent, 
his  other  creditors  have  as  just  a  claim  to 
the  proceeds  of  the  policy  as  the  mortgagee. 
But  no  creditor  could  make  them  liable  by 
the  aid  of  a  court  of  equity,  to  satisfy  his  de- 
mand, who  had  not,  before  he  filed  his  hill 
for  the  purpose,  obtained  a  judgment  at  law, 
sued  out  execution,  and  pursued  the  latter  to 
every  available  extent  at  law;"  and  be  cites. 
In  support  of  this  obvious  dictum,  Brlnker- 
hoff  V.  Brown,  4  Johns.  Ch.  671,  which  does 
not  support  It  In  point  of  decision,  and  which, 
so  far  as  Its  dicta  may  tend  that  way,  has 
been  wholly  repudiated.  But,  leaving  Brlnk- 
erhoff  V.  Brown  out  of  the  question,  the  cas- 
ual and  Incidental  remark  of  Judge  Hopkins 
amounts  to  nothing,  and,  even  as  dictum,  It 
does  not  support  the  dictum  of  Judge  Collier 
In  Brown  v.  Bates,  quoted  above.  It  Is  only 
necessary  to  say  of  the  case  of  Morgan  v. 
Crabb,  3  Port  470,  that  the  dictum  of  Judge 
Hopkins,  just  referred  to,  is  there  repeated 
by  talm,  and  Is  confessedly  as  all«i  to  the 


case,  and  the  decision  in  Oxe  one  case,  as  in. 
the  other.  It  Is  most  manifest  that  these  dic- 
ta do  not  support  Judge  Collier's  dictum  ta 
Brown  T.  Bates,— "It  was  held  In  this  state 
long  previous  to  1844,"  etc.,--and  that  they 
did  not  by  any  means  establish  any  doctrine- 
in  this  state  opposed  to  Donovan  v.  Finn,  pri- 
or to  the  act  of  the  year  Just  named.  We 
may '  interject  here  that,  as  the  territorial 
legislature  had,  In  1818,  passed  a  garnish- 
ment statute,  it  might  well  have  been  de- 
cided by  this  court,  prior  to  the  act  of  1844^- 
that  chancery  would  entertain  a  bill  to  read* 
the  choses  in  action  of  a  judgment  debtor 
which,  because  of  some  legal  Impediment- 
could  not  be  reached  and  subjected  by  pro- 
cess of  garnishment;  but  this,  as  we  shall 
see,  would  have  been  on  the  ground  that  the- 
Btatute  referred  to  bad  given  the  judgment 
creditor  the  legal  right  to  subject  choses  la 
action,  and  the  legal  remedy  was  Inadequate- 
nnder  the  particular  circumstances.  There- 
fore, we  include  Alabama  in  repeating  and 
reaffirming  the  doctrine  of  the  original  opbi' 
Ion,  that,  apart  from  atatutes,  courts  of  equity 
have  not,  and  never  had,  any  power  or  Juris- 
diction to  subject  tbe  choseB  in  action  of  a 
debtor  to  the  satlBtectiGn  of  a  Judgment 
against  him. 

There  Is  a  statute  In  Alabama  which,  It  Is- 
insisted,  confers  this  power  and  JurlsdlctlOD' 
In  cases  of  the  kind  we  bave  in  band.  Thla- 
was  enacted  In  1844;  that  part  of  It  now  re- 
lied on'  by  appellees  was  embodied  in  a 
changed  form  as  section  29ST  of  the  Code  of 
1852,  was  section  3540  of  the  Code  of  188&. 
when  this  case  arose,  and  Is  section  814  of 
the  Code  of  1896.  We  are  of  opinion  that 
this  statute  has  no  bearing  on  the  case  In 
hand,  for  the  reason  that  it  authorizes  bllla 
for  discovery  only,  and  the  subjection  of 
property  discovered  in  pioceedings  under  bills 
for  discovery,  and  nothing  else,  and  the  bill 
in  this  case  Is  in  no  sense  a  bill  for  discov- 
ery, or  within  the  statute  at  all.  The  sta tote- 
in  Its  original  form  was  as  follows: 
"An  act  authorizing  the  ftHng  of  blUs  to 
chancery  In  certain  cases. 

"Sectton  1.  Be  It  enacted,  •  •  •  that 
whenever  an  execution  against  the  property 
of  a  defendant  shall  have  been  Issued  on  a 
judgment  at  law  and  shall  have  been  re- 
turned unsatisfied,  and  there  shall  remain 
due  on  said  judgment,  the  party  suing  ont 
such*  execution  may  file  a  bill  In  chancery 
against  such  defendant,  and  any  other  person 
or  persons,  to  comi>el  the  discovery  of  any 
property,  money,  or  thing  tn  action,  belong- 
ing to  the  defendant  and  If  [of]  any  proi>er- 
ty,  money,  or  thing  In  action  dne  to  him,  or 
held  In  trust  for  blm,  and  to  prevent  the 
transfCT  of  any  such  property,  money,  or 
thing  in  action,  or  the  payment  or  delivery 
thereof  to  the  defendant,  except  when  such 
trust  has  been  created  by,  or  the  fund  so- 
held  In  trust,  has  proceeded  from  some  other* 
person  than  the  defendant  himself. 

"Sec.  2.  And  be  it  furttaw  «iacted,  that  the" 
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said  court  shall  hare  power  to  compel  aucli 
discovery,  and  to  prevent  sucb  transfer,  and 
to  decree  satisfaction  of  the  sum  remaining 
due  on  such  Judgment,  out  of  any  property, 
money  or  thing  in  action  belonging  to  the 
defendant,  or  held  In  trust  for  him,  with  the 
exception  above  noted,  which  shall  be  dis- 
covered by  the  proceedings  In  chancery, 
whether  the  same  were  originally  liable  to 
execution  at  law  or  not 

"Sec.  8.  And  be  It  further  enacted,  that 
a  bill  of  discovery  may  be  filed,  and  the  de- 
fendant shall  be  compelled  to  answer  such 
bill,  when  the  defendant  Is  charged  with 
having  confessed,  cr  suffered  any  Judgment 
purporting  to  be  for  a  sum  or  debt  due,  when 
In  fact  nothing,  or,  only  a  part  of  the  sum 
stated  In  said  Judgment  is  due,  With  Intent 
to  defraud  the  just  creditors  of  said  defend- 
ant, or  to  place  the  property  of  the  defend- 
ant out  of  the  reacb  of  his  creditors,  or  to 
hold  the  same  on  some  secret  trust  or  con- 
fidence, or  for  the  benefit  of  sucb  defend- 
ant" 

Acta  1844,  pp.  107,  108. 

It  is  manifest  that  we  need  refer  In  this 
discussion  only  to  the  first  and  second  sec- 
tions of  this  act;  the  third,  being  entirely 
alien  to  the  present  case,  Is  not  involved. 
So  much  of  sections  1  and  2  of  this  act  as 
was  the  law  when  this  bill  was  filed  was  em- 
bodied in  section  2987  of  the  Code  of  1S52, 
taken  In  connection  with  section  2  of  that 
Code,  and  so  it  has  been  embodied  in  each 
subsequent  Code  without  amendment,  and 
constitutes  section  814  of  the  Code  of  1806, 
with  certain  provisions  of  section  2  of  that 
Code  read  into  it.  As  codified  in  1852,  the 
statute  reads  as  follows:  "Sec.  2987.  When 
an  execution  for  money  from  any  court  has 
been  issued  against  a  defendant  and  it  Is 
not  satisfied,  the  plaintiff  or  the  person  for 
whose  benefit  sucb  execution  is  sued  out 
may  file  a  blU  In  chancery  against  such  de- 
fendant, to  compel  the  discovery  of  any  prop- 
erty belonging  to  him,  or  held  in  trust  for 
him;  and  to  prevent  the  transfer,  payment 
or  delivery  thereof  to  such  defendant  ex- 
cept when  the  trust  has  been  created  by  or 
proceeded  from  some  other  person  than  the 
defendant  himself;  and  the  court  may  bring 
any  other  party  before  It  and  decree  such 
property,  or  the  Interest  of  the  defendant 
therein,  to  the  satisfaction  of  the  sum  due 
plaintiff."  The  words,  "or  money,  or 'thing 
in  action,"  employed  several  times  following 
the  word  "property"  In  the  original  statute, 
are  not  set  down  In  this  section,  but  tbey  are 
supplied  by  the  definition  of  the  word  "prop- 
erty" as  used  in  the  Code,  contained  in  sec- 
tion 2  of  this  and  all  succeeding  Codes,  so 
that  in  this  respect  the  codified  statute  la 
precisely  the  same  as  the  original.  Another 
difference  between  the  original  act  and  Its 
codification  consists  of  the  omission  from  the 
latter  of  the  provision  of  the  former  for  the 
bill  to  be  filed  against  "any  other  person  or 
persons,"  as  well  as  against  the  defendant 


in  execution.  Whatever  else  may  be  said  of 
this  omission,  it  is  certainly  not  supplied  by 
any  provision  in  any  of  the  Codes,  unless  tbe 
provision  In  these  words,  "and  the  court  may 
bring  any  other  party  before  It"  etc.,  which 
were  not  in  the  statute  originally,  but  are 
new  to  the  Code  of  1852,  be  taken  to  supply, 
in  a  sense,  the  omission  last  referred  t:>. 
Doubtless,  the  new  provision  does  In  a  sense 
supply  the  old,  or  the  occasion,  rather,  for 
the  old;  but  it  cannot  be  said  that  they  are 
the  same  or  mean  the  same  thing.  To  the 
contrary,  tb^  original  statute  proceeds  upon 
the  theory  that  persons  having  property  of, 
or  owing  money  to,  the  defendant  may  be 
known  to  the  complainant  at  the  time  be 
files  a  bill  to  discover  them,  and,  being 
known,  it  undertook  to  authorize  the  biii  to 
be  filed,  the  suit  initiated,  against  them  as 
well  as  against  the  defendant  in  the  first 
instance.  On  the  other  hand,  the  codlfiers. 
taking  the  statute  to  authorize  what,  only. 
It  purports  tp  authorize,  namely,  the  filing 
of  a  bill  of  discovery,  and  the  subjection  of 
property  discovered  under  it  to  complainant's 
Judgment  at  law;  and  recognizing,  what  tje 
legislature  had  apparently  ovra-Iooked,  the 
sheer  anomaly,  not  to  say  absurdity,  of  pros- 
ecuting a  bill  to  discover  property  of  the  de- 
fendant which  the  complainant  already  knew 
to  be  in  the  hands  of,  or  due,  the  defend- 
ant from  a  known  person;  and  recognizing, 
also,  the  existence  in  Alabama,  since  before 
its  admission  into  the  Union,  of  a  garnish- 
ment statute  which  they  themselves  had  in- 
corpwated  in  previous  sections  of  the  Code 
of  1852,  by  which  all  the  effects  of  the  de- 
fendant in  the  hands  of,  or  owing  by,  third 
persons  known  to  the  Judgment  creditor  could 
be  reached  and  subjected  at  lav;  and  hence 
that  there  was  no  possible  occasion  for  a 
bill  in  equity  in  that  behalf,— they,  the  codl- 
fiers, In  making  this  change,  proceeded  upon 
the  only  true  theory  of  a  bill  of  discovery, 
that  is  to  say,  the  theory  that  the  complain- 
ant could  not  know,  before  filing  his  bill  and 
having  It  answered,  who  held  defendant's 
concealed  prt^rty,  or  might  not  know  who 
owed  defendant  money;  and  provided.  In- 
stead of  allowing  the  bill  to  l>e  filed  against 
other  persons,  that  when  such  other  persons 
should  be  discovered  by  the  answa  to  the 
bin,  the  court  should  then  bring  them  be- 
fore It,  and  sequester  the  effects  of  defend- 
ant In  their  hands,  or  owing  by  them.  The 
change  thus  wrought  by  the  codlfiers  Is  a 
pregnant  one.  It  Is  quite  true  that  the  orig- 
inal statute  in  terms  authorized  the  filing 
of  a  bill  of  discovery,  and  expressly  limited 
the  remedy  given  to  property  "which  shall 
be  discovered  by  the  proceedings  in  chan- 
cery"; yet  so  long  as  the  provision  author- 
izing the  bill  to  be  filed  against  third  persons 
remained,  there  was  sucb  Inconsistency  in 
the  act  as  gave  rise  to  plausible  conteatlon 
that  a  bill  not  of  discovery  could  be  main- 
tained under  It;  and  to  this  may  be  ascribed 
whatever  of  dicta  this  court  may  bare  at 
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any  time  Indulged  to  fliat  effect  The  Im- 
portant change  In  qnestlon  has  not  been  at 
all  times  raffldentlj^  taken  Into  account. 
With  It  i^operly  la  Tiew,  there  la,  and  alnce 
the  Code  of  iStS2  there  haa  bem,  no  room 
whatever,  aor  the  leaat  jnatlflcatlon,  for  say- 
Ing  that  nnda  the  atatate  any  other  than  a 
bill  of  discovery  can  be  filed.  .  ; 

To  ttie  query,  why  give  this  remedy  | 
against  miknown  or  concealed  property,  and  j 
not  against  known  property  of  Uie  defmd-  j 
ant?  the  answer  Is  short  complete,  and  per*  i 
fectly  manifest   It  Is.  as  we  have  ahready  ; 
Indicated,  that  in  1844,  when  this  act  was  i 
passed,  and  in  1852,  when  It  was  codified,  j 
the  Jod^ent  creditor  already  had,  and  for  ; 
years  bad  had,  a  plain  and  adequate  remedy  j 
at  law,  by  garnishment  to  reach  and  subject  i 
to  his  judgment  all  known  nroper^,  money,  ! 
and  choses  in  action  belonging  to  the  de-  ! 
fendant,  held  In  trust  or  otherwise  by,  or  ; 
owing  from,  third  pereons,  under  the  ter- 
ritorial act  of  1818.  which  was  embodied  in  > 
the  Code  of  1862  as  section  2471,  and  which 
has  continued  to  he  the  law  of  this  state. 
Aiken  Dig.  St.  p.  218.   It  Is  the  converse 
question,  so  to  speak,— Why  should  the  legis- 
lature have  given  a  remedy  by  bill  In  chan- 
cery to  subject  known  effects  of  the  judg- 
ment debtor  when  there  was  already  a  plain,  i 
adequate,  and  complete  remedy,  in  that  re-  j 
gard,  at  law?— which  cannot  be  answered  at  i 
all;  and  upon  which  the  only  thing  that  j 
can  be  said  Is  that  no  remedy  by  bill  in  eq- 
uity to  reach  such  known  effects  has  ever  I 
been  given,  ov  attempted  to  be  given.   And  i 
It  was  to  remove  any  semblance  of  ba:dnes8,  ■ 
even,  upon  this  point  that  the  codlflers  of 
18K2  made  the  change  In  the  act  of  1844  to 
which  we  have  adverted.  John  J.  Ormond, 
the  chief  codlfler  of  1852,  was  on  this  bench 
along  with  Collier,  C.  J.,  and  Ooldthwalte, 
J.,  when  Brown  v.  Bates,  10  Ata.  432,  was 
decided.   He  was  also  on  this  bench  with  the 
same  associates  when  the  case  of  Allen  v. 
Rallrond  Co.,  11  Ala.  4S7,  was  decided;  and 
In  this  latter  case  it  was  held  that  a  bill 
seeking  to  subject  choses  In  action  which 
could  be  reached  by  garnishment  was  without 
equity;  and  it  was  this  doctrine  which  he 
and  bis  co-commlsslonera  sought  to  relieve 
from  all  question  by  more  clearly  and  dis- 
tinctly confining  the  remedy  given  by  the  act 
of  1844  to  property  which  could  not  be  reach- 
ed by  garnishment  because  it  was  concealed, 
and  in  respect  of  which,  thertf  ore^  a  discov- 
ery was  necessary. 

But  it  is  Insisted  that  the  statute  of 
was  taken  from,  and  la  substautlaUy  the  same 
as,  the  New  York  statute  of  1830;  that  that 
statute  has  been  construed  by  the  courts  of 
New  York  to  authorize  the  Judgment  creditor 
to  file  a  bni  In  chancery  to  reach  and  subject 
the  choses  In  action  of  the  debtor  in  any  case, 
whether  discovery  Is  necessary  or  not;  and 
that,  of  consequence,  our  statute  should  re- 
ceive the  same  interpretation.  The  statute  of 
New  York  la  a  substantial  prototype  of  the 
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act  of  1^  except  that  It  contains  no  provl- 
BloD  for  making  others  than  the  judgmoit 
debtor  defendants  to  the  bill  it  authorlaea; 
and  It  diffm  fnnn  the  codification  of  the  act 
of  1844  In  that  It  does  not  provide  tct  the 
court's  tninging  In  persons  who  are  discov- 
ered by  the  answer  to  owe  money  to,  or 
have  effects  of,  the  debtor  defendant  It  was, 
however,  expressly  enacted  vrlth  leterexiee, 
and  settled  the  law  according,  to  the  opinion 
of  Woodwortb  In  Hadden  t.  Spader,  In  which 
the  bill  made  anotha  than,  and  along  with, 
the  debtor,  a  party  defendant;  and  this  cir- 
cumstance probably  justifies  the  constmctlou 
there  put  on  the  statute  In  this  regard.  It 
is  probably,  a  circumstance,  too,  tending  to 
give  plausibility  to  the  notltm  that  because 
the  statute  of  tS44  authorized  others  than  the 
defendant  In  judgment  to  be  made  respond- 
ents to  the  bill,  such  bill  need  not  be  strictly 
one  for  discovery;  but  it  is  a  circumstance 
of  no  Importance  in  the  ctmstraction  of  the 
codification  of  the  act  ot  1844,  which  strikes 
out  the  provision  for  making  third  persons 
parties,  and  provides  for  the  bin  being  filed 
against  the  Judgment  debtor,  and  the  bring- 
ing in.  by  oriiex  of  the  court,  third  persons 
whom  the  answer  discoven  to  be  in  posses- 
sion of  the  respondent's  property,  or  to  owe 
him  money.  This  pregnant  change  in  the  stat- 
ute of  1844  in  itself  supplies  good  ground  for 
not  applying  to  It  ss  codified,  the  construction 
which  in  this  r^rd  was  applied  to  the  New 
York  statute.  But  there  are  other  cogent 
grounds  for  repudiating  the  New  York  con- 
struction as  the  sound  one,  as  well  tor  the 
act  of  1844  as  for  Its  codification.  As  we 
have  said,  the  statute  of  that  state  was  en- 
acted expressly  to  establish  as  law  the  view 
of  Justice  Woodworth  bi  Hadden  v.  Spader. 
That  view  was.  In  effect  that,  whemever  exe- 
cntlon  on  a  judgment  at  law  should  be  re- 
turned nulla  bona,  the  ju^ment  creditor  had 
a  right  to  come  into  equity  to  reach  and  sub- 
ject to  the  satisfaction  of  bis  judgment  choses 
In  action  b^ongtng  to  the  judgment  debtor. 
The  expressed  puriMse  on  the  part  of  the 
lawmakers  to  settle  this  declaration  of  Jus- 
tice Woodworth  as  the  law  of  the  state,  nat- 
urally, and.  It  may  be  conceded,  properly, 
overbore  and  emasculated  expressions  in  the 
body  of  the  act  confining  the  remedy  to  cases 
In  which  discovery  was  necessary,  and  to  bills 
for  discovery.  There  was  no  expression  on 
the  part  of  the  legislature  of  Alabama  in  the 
passage  of  the  act  of  1844  of  any  purpose 
beyond  that  set  forth  In  the  body  of  the  act 
Itself;  and,  looking  to  the  act  Itself,  there 
can  be  no  queaUon,  we  think,  that  the  thing 
authorized  was  the  filing  of  bills  of  discovery 
only,  and  not  the  filing  of  bills  generally  to 
reach  choses  in  action  of  the  jui^ment  debtor. 
In  other  words,  the  consideration  which  con- 
strained the  New  York  courts  to  disregard  the 
terms  of  the  act  itself,  which  went  to  confine 
It  to  bills  of  discovery,  never  had  any  exist- 
ence in  respect  of  the  courts  of  Alabama;  and, 
leaving  It  out  of  view,  the  condnsion  that 
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onr  statute  has  reference  solely  to  such  bills 
cannot  be  reasonably  escaped.  But  tha%  la 
yet  another  view  which,  to  onr  minds,  In  It- 
self strips  the  contention  for  tlie  application 
of  the  New  York  constmctlon  to  the  Alabama 
statute  of  all  semblance  of  merit  The  de- 
Urerance  of  Jnatlce  Woodworth  Is  expressly 
rested  on  the  theory  that  the  choses  In  action 
of  a  debtor  should  be  applied  to  the  satis- 
faction of  the  judgment  against  him;  that 
there  waa  no  way  to  so  subject  them  at  law; 
and  that,  ex  necessitate,  equity  must  supply 
the  remedy  to  that  end.  It  was  not  pretend- 
ed that  equity  would  glre  such  remedy  If 
there  was  a  remedy  at  law;  but  his  position 
waa  that  chancery  would  eke  out  the  deficlen- 
des  of  the  law  because  It  was  absolutely  nec- 
essary to  the  ends  of  justice  that  It  should 
do  so.  He  merely  proposed  to  apply  a  remedy 
to  meet  a  necessity;  and  the  doctrine  he 
enunciated  went,  nor  was  Intended  to  go,  no 
wblt  beyond  the  necessity.  This  doctrine  of 
necessity  was  what  the  legislature  of  New 
York,  expressly  proposed  to  settle  as  the  law 
of  the  state.  At  that  time,  there  was  no  rem- 
edy at  law  In  that  state  to  reach  and  subject 
any  of  the  judgment  debtor's  choses  In  action, 
known  or  concealed.  There  was  no  statnte  of 
garnishment,  nor  other  mode  of  levy  at  law, 
upon  cboaes  In  action.  To  carry  Into  effect 
the  remedy  of  Woodworth,  J.,  as  he  had  formu- 
lated It,  which  formulation  the  legislature  ex- 
pressly undertook  to  make  the  law  of  the 
state,  it  was  necessary  for  the  statute  to  be 
construed  to  give  a  remedy  In  eqnlty  against 
all  choses  In  actlob,  because  at  law  there 
was  no  remedy  against  any.  If  there  bad 
been  a  garnishment  law  In  New  York  under 
which  all  known  choses  In  action  of  the  debtor 
oould  have  been  subjected  at  law,  the  propo- 
sition of  Justice  Woodworth  would  not  have 
Involved  an  equity  remedy  to  subject  them, 
and  the  statute  to  settle  his  proposition  as  law 
could  not  have  been  construed  to  extend  the 
equity  remedy  to  them.  The  whole  purpose 
of  Woodworth,  J.,  which  was  expressly  de- 
clared to  be  the  purpose  of  the  legislature,  be- 
ing to  give  a  remedy  against  choses  In  action 
^Ich  could  not  be  reached,  and  l)ecause  they 
could  not  be  reached,  at  law,  the  statute  could 
never  have  been  construed  to  give  a  remedy 
In  equity  against  choses  In  action  which  could 
be  reached  at  law.  more  especially  when  such 
a  construction  would  have  done  palpable  vio- 
lence to  the  language  of  the  body  of  the  act 
dissociated  from  the  otherwise  expressed  pur- 
pose of  Its  enactment.  Now  In  Alabama,  la 
the  year  1844,  the  only  choses  In  action  of  a 
judgment  debtor  which  could  not  be  reached 
and  applied  to  the  satisfaction  of  the  judg- 
ment by  legal  process  were  those  which  were 
concealed  from  the  Judgment  creditor;  ttiere 
was  no  lack  of  legal  remedy  to  apply  these 
once  found,  but  only  a  want  of  power  In  the 
courts  of  law,  and  In  the  creditor,  to  find  them. 
The  doctrine  of  necessity  applied  to  them  only 
to  the  ^tent  of  supplying  a  remedy  to  dis* 
cover  them,— to  dlKOver  in  whose  bands  Uiey 


were,  or  who  owed  money  to  Gie  defendaat 
In  judgment  To  this  end,  the  statute  Is  ex- 
press. It  authorizes  the  filing  of  a  bUl  of 
discovery,  and  not  any  otiier  aort  ot  bin;  it 
deals  with  property  discovered  In  tbe  pm- 
eeedings  consequent  upon  tbe  bin  for  dlscor- 
ery.  and  it  deals  wltii  no  other  property;  ancl 
by  tbe  same  Judges  who  decided  Brown  v. 
Bates,  10  Ala.  ^Z,  It  waa  decided  In  AIIeD  v. 
Railroad  Co.,  11  Ala.  437,  and  this  after  the 
statute  of  1844,  and  Immediately  after  it  had 
been  treated  and  discussed  by  fbem.  tbat  the 
chancery  court  bad  no  Jurisdiction  to  sub- 
ject a  chose  In  action  which  was  leviable  by 
process  of  garnishment  In  a  court  of  law. 
The  statnte  of  New  York  was  Intended  to 
meet  a  necessity,  and  It  was  construed  to  be 
commensurate  wlQi  that  necessity.  The  Ala- 
bama statute  was  Intended  to  meet  a  neces- 
sity, and  It  was  In  ettect  construed  ta  the 
case  last  dted  to  be  commensurate  with  that 
necessity.  In  New  York  the  necessity  cov- 
ered all  dioses  in  action,  and.  In  violence  to 
the  language  of  the  body  of  tbe  enactment 
It  was  held  to  give  a  remedy  to  snbject  all 
choses  In  action.  In  Alabama  tbe  necesaitj 
was  only  as  to  those  choses  In  action  whidi 
were  concealed  or  tmknown;  tbe  terms  of  the 
enactment  do  not  embrace  any  others;  erecy 
consideration  pertinent  to  the  tnterpretaUoo 
and  construction  of  the  statute  drives  nnerr- 
Ingly  and  inevitably  to  the  conduslon  that  It 
does  not,  and  never  did,  authorise  anything 
whatever  but  bills  of  discovery  and  proceed- 
bigs,  nnder  bills  of  discovery,  to  snbject  tbe 
property  discovered;  and  ADen's  Case,  snpra. 
is  to  all  Intents  and  purpcmes  a  decision  to 
tiiat  effect.  So  much  for  the  Insliiteace  that 
the  construction  placed  by  the  courts  of  that 
state  on  the  New  York  statute  sbonld  be 
adopted  by  our  courts  with  reference  to  cm 
statute. 

But  it  Is  further  Insisted  that  the  New 
York  construction  has  been  applied  by  this 
court  to  this  statute;  Two  cases  are  mainly 
relied  on  in  this  connection.  They  are  Brows 
V.  Bates,  10  Ala.  432,  and  Martin  t.  Carter. 
90  Ala.  96,  7  South.  610.  Brown  t.  Bates 
was  decided  before  the  change  waa  made  In 
tbe  statute  by  tbe  codiflers,  bat  that  change 
is  not  of  importance  to  that  case.  That  bUI 
was  strictly  one  within  the  provisions  of 
the  statute  as  we  have  construed  It  and 
purely  for  the  discovery  of  concealed  pov- 
erty and  Its  subjection  when  discovered  to 
the  satisfaction  of  the  complalnaDts'  judg- 
ment It  was  filed  against  the  judgment 
debtor,  and  against  nobody  else.  It  alleged, 
among  other  things,  that  defoidant  had 
choses  in  action  and  other  property  which 
were  so  secreted  and  concealed  that  process 
of  law  could  not  reach  them.  It  did  not 
aver,  but  to  the  contrary  showed  Iterance 
in  respect  of,  the  names  of  third  pecsoni 
having  property  of,  or  owing  money  to,  the 
defendant  and  sought  to  discover  these  per- 
sons. It  was  held  to  be  well  filed,  and  its 
aTemventa  to  be  sufficient  nndw  ttie  act  of 
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1S41.  It  was  riinply  an  ImpoBsIblUty  for 
the  court  bi  that  case  to  hare  eooBtraed  the 
statute  to  authorise  any  other  bill  In  equity 
to  BuhJect  choses  In  action  than  a  bill  to 
<il8COTer  choses  to  action  and  to  subject  the 
cboees  dlscorered  In  the  proceedings  to  the 
Judgment;  and  we  by  no  means  understand 
that  any  effort  was  made  In  tiiat  direction. 
Had  It  beeu  made  in  the  optulcm,  it  would 
Ikare  been  the  mere  saying  of  Judge  Oolller, 
not  the  adjudication  of  the  court,  and  of  no 
^cacy  for  any  porpose.  That  nothing  of 
the  sort  was  lateuded  is  shown  by  the  ruling 
of  the  same  judges,  at  the  succeeding  term 
of  the  court,  that  no  bill  in  equity  would  lie 
to  reach  choses  in  action  loTlable  by  gar- 
nishment at  law.  Allen's  Case,  supra.  In 
Martin  t.  Garter,  90  Ala.  96.  7  South.  610, 
Judge  Clopton  said:  "Under  the  statute  i 
[the  reference  being  to  the  statute  we  bsTO 
been  considering,  then  constituting  section 
8540  of  the  Code  of  1888],  a  bUl  may  be 
filed  to  subject  property  which  cannot  be 
sold  under  execution,  or  reached  by  legal 
process,  or  for  discorery  In  aid  of  the  ex- 
ecution at  law."  .  He  cites  no  authority  for 
this  broad  propoidUon  except  Brown  r.  Bates, 
which,  as  we  have  seen,  docs  not  so  decide. 
The  bill  sought  to  subject  to  the  claim  of  the 
convbiliunt  the  Interest  of  Martin,  «te  of 
tbe  respondents,  in  two  notes  executed  by 
Wdls  &  Moore  to  Martin  and  six  other  per- 
wms  Jointly,  and  to  foreclose  a  mortage 
given  by  the  makers  of  tbe  notes  to  the 
payees  to  secore  tlie  payment  thereof. 
WhUe  aBSoming  that  the  bill  Is  filed  under 
tbe  statute,  the  declsloa  is  rested  on  the 
grounds  that  the  interest  of  Martin  In  the 
mortgaged  property  could  not.  be  levied  oa, 
and  that  his  interest  In  the  notes  could  not 
be  reached  and  sutijected  by  process  of  gar- 
nishment, because  that  would  be  a  splitting 
up  of  the  cause  of  action  against  the  makers 
of  the  notes.  Now  this  was  a  correct  ded- 
alon,  and  tbe  only  proper  grounds  to  put  It 
upon  wholly  apart  from  the  statute.  As  held 
and  Illustrated  in  many  of  the  cases  which 
we  have  collated,  this  case  presented  a  state 
of  facts  ui>on  which,  on  all  the  authorities, 
relief  in  equity  could  be  had  without  refer- 
ence to  the  act  of  1844.  It  was  simply  a 
case  of  a  right  given  at  law,  which,  because 
of  a  legal  Impediment,  could  not  be  effectu- 
ated by  l^al  process.  As  we  have  seen, 
long  before  tbe  act  of  1844  a  statute  of  this 
state  gare  to  a  Judgment  creditor  the  right 
to  subject  the  choses  In  action  of  the  debtcv 
to  tbe  satisfaction  of  the  Judgment  There 
was  before  tliat  time,  also,  a  statute  au- 
thorizing attachments  to  be  levied  upon 
choses  In  actUm  of  the  defendant  In  attach- 
mvut  by  tnrooess  of  gamlshmmt.  Botii  these 
statutes  have  been  of  force  ever  since  th^ 
enactment  tai  1818.  But  for  tbe  legal  Im- 
pedlmmt  referred  to,  the  Interest  of  Martin 
In  ttas  notes  gtvoi  to  him  and  others  by  Wells 
*  MooK  was  leviable  by  process  of  gamlab* 
nent  aft  law.  Tlie  Interest  belonged  to  K 


class  of  property  against  wbleb  tbe  Judg- 
ment creditOT  was  given  a  right  to  proceed 
by  legal  process.  But  In  this  particular  In- 
stance he  could  not  so  proceed  because  the 
makers  <^  the  notes  could  not  be  forced  at 
law  to  pay  one  of  the  Joint  payees,  leaving 
themselves  subject  to  other  suits  by  the  oth- 
er payees,  and  the  Judgment  creditor  of  one 
at  the  payees,  having  no  claim  against  the 
others,  could  not  coerce  the  payment  of  the 
full  amount  of  the  notes.  Here  there  was  a 
right  given  at  law,  a  legal  Impedimeni  to 
Its  enfOTcement  at  law,  and  an  appeal  to 
chancery  to  effectuate  the  right  because, 
though  given  by  the  law,  tiie  law  courts 
could  not  effectuate  It.  And  chancery  Juris- 
diction Is  always  properly  Invoked  In  such 
cases  on  the  j^lnclple  elabtmited  by  Chan- 
cellor Sanford  and  other  courts  and  Judges 
from  whom  we  have  quoted  in  the  course 
of  this  opinion,  and  thus  tersely  stated  by 
Lord  Undley:  "Courts  of  equity  [before  the 
statute]  gave  r^lef  where  a  legal  right  ex- 
isted, and  there  were  legal  difficulties  which 
prevented  the  enforcement  of  that  right  at 
law."  Holmes  v.  Millage,  10  Eng.  Ruling 
Oss.  60S.  So  that  all  that  was  said  by 
Judge  Clopton  in  Martin  v.  Garter  as  to  the 
statute  was  but  tlie  merest  dicta,  outside 
of  the  case,  and  unsound  as  dicta;  and  the 
decision  was  properly  rested  on  considera- 
tions which  gave  tbe  bill  equity,  and  au- 
thorized the  relief  prayed,  vrithout  any  ref- 
erence to  the  statute.  What  Jndge  Clopton 
thus  mistakenly  and  unneceraarlly  said  is  of 
no  more  Importance  or  effect  as  a  construc- 
tion of  tbe  Btatote  than  had  it  been  said  In  a 
casual  conversation. 

The  case  of  Nix  t.  Winter,  85  Ala.  809,  Is 
also  cited  In  support  the  application  for 
rehearing.  Nothing  vras  Involved  or  decided, 
or  even  said,  in  that  case  bearing  upon  the 
construction  of  tbe  statute  In  the  respect  un- 
der consideration.  Brown  v.  Bates  Is  fbtte 
cited  to  the  point  that  It  was  not  Indlspensa* 
ble  for  a  bill  under  tbe  statute  to  aver  that 
tbe  execution  was  Issued  to  the  county  of 
tbe  debtor's  residence,  and  returned  "Nulla 
bona";  and  from  this  It  may  be  Inferred 
that  the  court  assumed  that  that  bill  was 
filed  under  the  statute.  If  so,  the  assumption 
was  entirely  gratuitous  and  errooeous.  Tbe 
bill  was  filed  to  subject  'an  equitable  lutorest 
In  land,  and  thus  Invoked  the  exerdse  of 
Jurisdiction  which  courts  of  chancy  have 
Independent  of  statute;  the  wdl-establlsbed 
doctrine  being  that  equity  power  may  be 
appealed  to  to  subject  the  debtor's  equitable 
Interest  In  property  "which  could  bave  been 
reached  at  law  if  he  had  had  the  legal  In- 
terest In  It  instead  of  an  equitable  Interest 
only."   Holmes  v.  Millage,  supra. 

It  Is  said  that  Chief  Justice  Brickell  In 
Ex  parte  Hardy,  68  Ala.  803,  828,  et  seq., 
exjwessed  views  at  war  with  the  conclusiai 
we  reach  as  to  the  original  Jurisdiction  of 
eq:alty  and  the  constroctloa  of  the  statnls 
of  1844.  But  the  o^nlon  of  Judge  Brtckdl 
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In  that  case  was  the  dlBsentlnff,  not  the  rul- 
tDg,  optnl<m,  and  it  was  therefqre  Impotent 
to  pat  a  constrnction  on  the  statute^  or  to 
settle  what  the  law  was  betote  Its  enact- 
ment  What  he  did  say  was  metely  ar* 
gnmentaUTe  and  Incidental,  In  sapport  of 
his  position  In  the  case,  and  wonld  have 
been  dicta  even  bad  bis  been  the  gorern- 
Ing  opinion.  Among  otho^  tilings,  lunraver, 
he  did  say:  "The  whole  nooDe  ot  the  stat- 
ute, as  la  evident  from  its  most  casual  read- 
ing, Is  to  anthorize  creditors  who  bare  ex- 
hansted  remedies  at  law  to  resort  to  a  court 
of  equity  for  Ibe  discorery  of  property  sub- 
ject to  the  payment  of  tbdr  debta,  and, 
when  dlscoToed,  Its  subjection  tor  that  pur- 
pose hr  the  decree  and  process  of  the  court 
*  *  *  Wbea  the  principle  Is  established 
that  every  species  of  proper^,  legal  or  eq- 
uitable, tangitde  w  intangible.  In  which  a 
debtor  has  a  beneficial  right  or  Interest  not 
erompt  by  law,  is  bound  for,  and  may  be 
reached  and  applied  to,  the  satisfaction  ot 
Us  debts.  If  legal  remedies  fall,  as  tb^  are 
Indisputably  shown  to  have  failed  when  there 
is  a  Judgment  at  lav  followed  by  a  fruitless 
return  of  tbe  process  for  its  execution,  the 
power  of  a  court  of  equity  must  be  perfectly 
adequate  to  carry  the  prindlito  Into  effect, 
unless  with  bumUiatton  we  confess  that  there 
are  legal  and  equitable  wrongs  for  which 
there  is  no  zemedy."  After  setting  this 
down  as  tbe  inedlcate  fbr  what  was  to  fol- 
low, what  he  furthw  said  at  war  witb  our 
conclusion  was  equally  at  war  and  incon- 
sistent with  the  propositions  thus  made  the 
bases  of  his  aigumenL  In  the  ruling  opin- 
ion in  Ex  parte  Hardy,  which  was  deUver^ 
ed  by  Judge  Somarrtlle,  no  views  in  oppo- 
sition to  omr  poaAtioa  are  expressed,  bn^  on 
tbe  contrary.  In  a  general  way  we  are  sup- 
ported. 

We  have  examined  every  other  Alabama 
case.  It  Is  believed,  at  all  bearing  upon  ei- 
ther of  the  questloiui  we  have  been  dla- 
cuflslng,  and  every  case  in  which  Brown  v. 
Bates  Is  cited;  and  we  find  In  none  of  themr 
anytblng  to  stand  In  the  way  of  ther  of 
the  conclusions  we  bare  reached,— namely, 
first,  that;  In  the  absence  of  statutes,  tbe 
chancery  court  has  no  Jurisdiction  to  reach 
and  subject  chosea  In  action  of  a  Judgment 
debtor  to  the  satisfaction  of  tbe  Judgment; 
second,  that  the  statute  1844  confers  that 
Jurisdiction  only  bi  respect  of  concealed 
choses  in  action,  to  be  exercised  ooSj  by 
bfll  of  discovery  and  proceedbigs  thereun- 
der; and.  third,  that  a  Judgment  creditor 
having,  under  the  garnidmiebt  statute^  the 
legal  right  to  levy  nptm  choses  In  action  of 
his  debtor,  may  come  into  equity  to  effectn- 
ate  that  legal  right  when,  because  ctf  some 
impediment,  it  cannot  be  enforced  gar- 
nishment. 

This  bill  Is  obviously  not  under  tbe  stat- 
ute as  we  construe  the  statute  and  as  the 
statute  plainly  reads.  There  Is  no  Impedi- 
ment to  the  enforcement  of  the  complainants' 


Judgment  ^  gamlsbmerit,  at  law,  and  ttt 
case  it  presmts  la  not  otherwise  cognfaaM» 
In  equity  apart  from  statutes. 

Tbe  Imptntance  of  this  case  In  prlndplt; 
and,  to  tbe  parties.  In  amounts  InTolved,  asd 
the  ability,  learning,  and  Industry  dlqplaytd 
by  counsel  upon  either  band  In  Its  presoHi- 
tlon.  go  somewhat  in  Justification  of  Ok 
length  lit  this  o^lon. 

Let  the  application  for  rehearing  be  orei- 
ruled. 


BTAFTI/rON  r.  NEBLBY. 

(Snpreme  Coart  of  Florida.    May  20,  190S.) 

TRU8TEB  —  DISPOSITION  OF  TRUST  FUNDS - 
BQUITABLB  DIRECTION— MODE  OF  APPLICA- 
TION—aiQHT  TO  APPLY  FOB  OIUDANCB. 

1.  An  application  by  a  trustee  to  a  court  «f 
equity  for  direction  and  gnidance  as  to  the  diB> 
position  of  tbe  trust  funds,  when  not  made  ia 
a  suit  then  pending,  should  be  1^^  bill,  and  aot 
by  petition;  and  the  applicant  most  be  in  pos- 
sesnon  of  trust  funds  of  which  dispontiw  is 
necessary  to  be  made  presently,  and  moat  Aom 
that  there  are  conflicung  clauns,  or  tho  probt* 
blllty  thereof,  and  the  existence  of  no  otbw 
means  of  detennlnlng  rights  or  demands,  so  ai 
to  protect  the  troatee  frua  tiie  rlska  of  «Wnr* 
liability  or  controversy. 

(Syllabus  by  the  Oonrt) 

Appeal  from  circuit  court;  Ibrioo  emmty; 
Winiam  A.  Hocker,  Judge, 

Petition  by  Jesse  M.  Neel^,  as  asslgoee  of 
John  A.  Rowell.  for  Instmctloa  as  to  tbe 
dtsposltioD  of  truat  funds,  to  which  Gran- 
ville C  Btapylton,  as  receiver  of  the  Mer- 
chants' National  Bank  of  Ocala,  flies  an  an- 
swer as  a  claimant  of  the  funds.  From  a 
decree  disallowing  tbs  reoelrer's  dalm.  he 
appeals.  Beversed. 

Robert  McNamee  and  B.  A.  Burford,  for 
appelant  Anderson  A  Hocker  and  Ol  T. 
Oreeo.  for  appdlee. 

PER  CURIAM.  This  cause,  being  reached 
for  final  adjudication,  was  referred  by  tbe 
court  to  two  of  Its  commissioners,  Uessrs. 
Maxwell  and  Qlen,  for  Investigation,  who  re- 
port  the  same,  suggesting  reversaL 

The  app^lee,  .Jesse  M.  Neeley,  as  assignee 
of  John  A.  Rowell,  filed  his  petition  In  chan- 
cery In  tbe  drcult  court  of  Mari<m  county  on 
the  26tb  of  October,  1897,  as  foUows: 

'*In  tbe  Clrcnlt  Court  of  the  Fifth  Judicial 
Clnralt  of  Florida  In  and  for  Marion 
County,  In  Chancery. 

"In  tbe  Matter  of  tbe  Assignment  ot  John  A. 
RowelL 

«rro  the  Homwable  W.  A.  HoAer.  Jodge 
of  said  Court:  Jesse  M.  Nedcy  respectfoUy 
represents  unto  your  bonw  that  he  Is  the  a»- 
slgnee  of  John  A.  Rowell,  under  deed  of  as- 
signment executed  by  said  Bowell  to  your 
petitioner  January  IS,  1807,  and  that  he  is 
now,  and  has  been  since  said  date,  in  poe- 
sesslon  of  all  the  assets  conveyed  to  him  by 
tbe  said  asslgnw.  Tour  peUtionor  says  that 
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G.  C  Stapylton,  as  receiver  of  the  Merchants' 
Xfational  Bank,  of  Ocala.  Florida,  haa  filed  a 
claim  In  the  sum  of  flftj-ODe  hundred  dollars 
against  the  assets  In  the  bands  of  your  peti- 
tioner, based  ui>on  an  alleged  assessment 
made  by  the  comptroller  of  the  currency  up- 
on certain  stock  of  the  Merchants*  National 
Bank  of  Ocala  standing  on  the  books  of  the 
said  bank  in  the  name  of  John  A.  Bowell, 
your  petitioner's  assignor,  at  the  time  said 
bank  became  Insolvent,  and  was  placed  by 
the  comptroller  of  the  currency  In  the  hands 
of  the  said  receiver. 

"Your  petitioner  says  in  this  behalf  that 
the  alleged  assessment  made  by  the  comp- 
troller of  the  currency  was  not  made  and  did 
not  become  a  debt.  If  at  all,  against  the  said 
J.  A.  Rowell,  until  long  subsequent  to  the 
execution  of  the  said  deed  of  assignment, 
and  long  after  the  expiration  of  the  time  lim- 
ited by  statute  for  presenting  claims  against 
your  petitioner's  trust  by  domestic  creditors; 
that  the  said  claim  was  presented  to  your  pe- 
titioner by  the  said  receiver  long  atux  the 
expiration  of  said  time. 

"Your  petitioner  further  shows  that  no  n<y 
tlce  of  such  assessment  has  ever  been  given 
to  the  said  J.  A.  Rowell,  and  that  the  only 
Inotlce  thereof  was  given  directly  to  your  pe> 
tltloner,  as  assignee  of  the  said  BowelL 

"Wherefore  your  petitions  says  that  the 
said  claim  for  fifty-one  hundred  dollars  up* 
on  said  assessment  of  bank  stock  ought  not 
to  be  allowed  as  a  valid  claim  against  the 
Bald  tmst,  and  should  not  be  admitted  to  par- 
ticipate In  forms  thereof  equally  with  other 
claims  or  debts  arising  and  presented  to  your 
petitioner,  as  asitignee,  within  the  time  Uml^ 
ed  by  law. 

"Tour  petitioner  has  served  upon  said  O. 
C.  Stapylton,  as  receiver,  a  copy  of  this  peti- 
tion, and  notice  of  presentation  of  same,  and 
prays  the  court  to  make  an  order  such  as 
may  be  legal  and  proper  in  the  premises,  and 
direct  your  petitioner,  as  such  assignee,  as 
to  his  duty  In  the  premises,  and  decree 
whether  or  not  the  said  G.  0.  Stapylton,  re- 
ceiver, Is  entitled  to  participate  as  a  credit- 
or In  respect  to  said  dalm  of  fifty-one  hun- 
dred dollars  In  the  distribution  of  the  funds' 
In  his  hands  as  such  asstgnea 

"Jesse  M.  Neeley, 
**86Ucltor  for  J.  M.  Neeley»  Assignee  of  John 
A.  Bowen." 

The  sole  defendant,  O.  O.  Stapylton,  re- 
ceiver, answered  this  petition,  combating  the 
contention  made  therein  that  the  claim  of 
tbe  receiver  founded  on  the  liability  of  Row- 
ell, the  assignor,  as  a  stockholder  In  the  su8< 
pended  national  bank,  assessed  by  the  comp- 
troller of  the  currency  of  the  United  States, 
was  not  entitled  to  share  with  other  credit- 
ors  who  had  filed  their  claims  within  the 
time  prescribed  by  the  statute  in  the  dlstrl* 
bntlon  of  the  assets  of  Bowell  In  the  hands 
of  the  i>etltloiier,  as  assignee,  for  the  benefit 
of  Roweil's  credltm  generally.   The  cause 


was  heard  In  the  court  below  upon  the  pe- 
tition and  answer,  and  the  following  de- 
cree rendered  therein  on  November  8,  1897: 
"The  above  matter  came  on  to  be  heard  be- 
fore me  pursuant  to  notice,  and  was  argued 
by  counsel  for  the  respective  parties,  and 
upon  consideration  thereof  the  court  is  of 
opinion:  First,  that,  at  the  time  of  assess- 
ment, claim  for  fifty-one  hundred  dollars  on 
account  of  stock  assessment  presented  by  tbe 
receiver  was  not  a  provable  claim,  and  that 
under  said  claim  he  Is  not  entitled  to  share 
equally  with  tbe  other  creditors  of  the  ee- 
tate  of  the  assets  In  the  bands  of  the  as- 
signee; second,  that,  the  claim  not  having 
been  filed  within  the  time  fixed  by  the  stat- 
ute, the  same,  though  not  barred.  Is  made 
subject  or  junior  to  the  claims  of  the  credit- 
ors filed  wlthto  said  time,  and  is  not  entitled 
to  distribution  until  after  said  claims  which 
were  filed  In  time  have  been  paid.  It  Is  there- 
fore considered,  ordered,  adjudged,  and  de- 
creed by  tiie  court  that  tbe  said  claim  of  said 
receiver  be  disallowed,  and  the  assignee  Is 
directed  not  to  pay  the  same,  or  any  part 
thereof,  until  after  the  claims  which  have 
been  filed  within  the  statutory  time  have 
been  paid.  At  chambers,  Ocala,  Fla.,  8th  No- 
vember. 1897.  W.  A.  Hocker,  Judge."  From 
this  decree  the  appeal  Is  taken. 

This  decree  Is  erroneous,  because  the  peti- 
tion upon  which  It  Is  founded  does  not  present 
a  set  of  facts  or  circumstances  that  Justified 
a  court  of  equity  In  either  entertalntog  tbe 
case  as  presented,  or  bi  granting  the  relief 
prayed  and  adjudged.  Bad  the  petitioner,  as 
assignee,  filed  a  bill  tat  proper  form,  making 
aQ  persons  parties  who  claimed  debts  against 
the  estate,  alleging  the  assignment  to  him  for 
the  benefit  of  the  creditors  generally  of  the 
Insolvent  debtor,  Rowell,  and  that  he  had 
collected  the  assets  Qf  said  estate,  and  con- 
verted tbem  Into  money,  and  was  now  ready 
to  make  distribution  of  the  same  among  the 
creditors  lawfully  entitled  to  share  therehi, 
and  that  among  tiie  debts  presented  were  one 
or  more  as  to  whose  lawful  right  to  share  In 
such  distribution  he  was  In  reasonable  doubt 
and  embarrassment,  giving  the  facts  and  cir- 
cumstances connected  with  such  daims  that 
gave  rise  to  such  doubts  and  embarrassment, 
and  praying  for  the  advice  and  direction  of 
-  the  court  In  the  premises,  and  as  to  the  prop- 
er distribution  and  payment  of  the  trust 
funds  In  his  hands,  it  would  have  been  proper 
for  the  court,  after  due  Investigation  of  the 
matters  allei^d,  to  have  made  a  decree  di- 
recting bow  and  what  distribution  of  the 
funds  should  be  made,  including  lawful  and 
ndudlng  'unlawful  claims  from  the  distribu- 
tion ordered.  But  the  petition  filed  here  does 
not  show  that  tbe  petitioning  assignee  has  ar- 
rived at  the  point  where  he  Is  ready  to  make 
distribution  of  any  funds  In  his  hands,  or  that 
the  assets  In  his  hands  are  in  proper  shape 
for  distribution,  or  that  they  ever  will  be. 
Nelth»  does  it  give  tbe  names  of  any  othw 
ereditcn  of  said  estate,  nor  the  amounts  or 
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putlcnlarB  of  Oielr  reppecttr*  dalmi.  It  pre- 
Mnta  the  case  of  an  assignee  or  tmstee  for 
tin  benefit  of  tlie  credlton  generally  of  an  In- 
aolvent  estate,  pending  hla  administration 
tbereot  before  be  Is  ready  to  make  dls- 
tzlbntlon  at  tt>  aaaets  among  tboae  entitled 
thereto,  and  wltboat  abowlng  tbat  tbere  are 
anj  fonda  oat  of  which  any  one  will  ttm  be 
entitled  to  dt^rlbntlon,  coming  iwemetorely  to 
the  onirt  of  chancery,  and  demanding  of  it  an 
adjudication  aa  to  tbe  l^allty  of  an  IndlTidn^ 
al  Isolated  claim  presented  against  the  trust 
estate  to  his  bands,  and  aa  to  Its  right  at 
some  tndeflnite  time  In  the  future  to  share  in 
ftmds  tl»t  may  or  may  not  In  the  fature  come 
to  bis  hands  for  dlstrlbotlim.  Such  a  proceed- 
ing is  unauthorised,  and,  if  permitted  In  tbe 
case  of  one  claimant,  coidd  be  exercised  pleee- 
meal  as  to  every  disputed  claim  against  tbe 
estate,  prolonging  indefinite  the  flusl  settle- 
ment of  tbe  claims  Justly  entitled  to  the  trust 
foods,  and  giving  rise  to  a  multiplicity  of 
endless  litigation. 

An  flvpUcation  1^  a  trustee  to  a  court  of 
equity  for  direction  and  guidance  as  to  tbe 
dlsposltloa  at  tbe  trust  funds,  when  not  made 
In  a  suit  tiien  pending,  should  be  by  UD,  and 
not  by  petition  (Qlbblns  t.  Sbepard,  12B  Uass. 
Ml),  and  tbe  applicant  must  be  In  possesaloa 
of  trust  funds  of  wtaldh  dlsposltloa  is  neoea- 
ssry  to  be  made  presently,  and  must  show 
tbat  there  are  conflicting  claims,  or  the  proba- 
bility tbereitf,  and  the  existence  of  no  aOux 
means  of  determining  rights  or  demands,  so 
as  to  protect  tbe  trustee  from  the  risks  of  fu- 
ture liability  at  controrexsy.  Bollard  v.  At- 
torney Genenl.  158  Mass.  248,  28  N.  B.  881; 
Olay  T.  Onrley,  62  Ala.  1^  Dbamock  t.  Blx- 
by,  20  Pick.  868;  Botbgeb  t.  Manck,  85  Ohio 
St  608;  Bczroad  t.  Wells,  18  W.  Vs.  812; 
O'Gabi  T.  iyCaSn,  61&a84a^28S.a6& 
Eren  were  we  to  orerlook  the  fact  that  this 
proceeding  la  by  petition,  Instead  of  by  bill, 
and  sboold  treat  It  aa  a  bUl.  bUU  tt  falla  to 
present  a  caae  where  tbe  relief  prayed  Is  an- 
thorlzed,  and,  such  being  tbe  case,  It  to  the 
duty  of  the  wellate  court  to  notice  the  de- 
fect alttko'Otfi  it  has  been  ignored  tai  tbe  plead- 
ings, assignments  of  error,  and  argoments. 
Blcbardson  t.  Gilbert,  21  Via.  644,  and  cases 
there  cited. 

The  decree  (tf  tbe  court  below  in  said  cause 
Is  hereby  reversed,  with  directions  to  dismiss 
the  petition;  costs  to  be  paid  by  tbe  ai^ellee. 


LONO  T.  &IATB. 

(Sopreme  Court  of  Florida.    April  t  1802.) 

ULRCBNT— PROaBOUTINQ'  WTENBaS— DOCUiU. 
TIONS  Afl  TO  OWNKRSHIP-ADUISSIBIUTT— 
BILL  or  ULB— OPBRATIDR  AS  HORTOAOB- 
ZNBTBUOnONB  —  SUPPORT  IN  BVIDKNCS  ~~ 
FRB8UHPT0N  OF  nTNOCBNCB-BLBMBNTS  OF 
CXIHS-^PfMlTATION  OF  PROPERTY. 

1.  DeclaratiaDB  of  a  prosacotiiig  witness  aa 
to  bis  ownership  of  certain  cattle^  made  at  a 
time  when  he  was  Dot  in  possession  thereof,  and 
not  made  fa  defendant's  presence,  an  not  ad- 
misttble  asralnst  defendant  on  a  trial  tor  the 
larceny  of  such  cattle. 


!L  In  order  to  render  a  bill  of  sale  absolcte 
on  its  face  s  mortgaee,  it  must  have  been  cie- 
cQted  with  the  Intention  or  porpose  of  (past- 
ing as  a  aeenrity. 

3.  A  charge  asserting  that,  if  it  was  verbaUy 
axreed  between  the  parties  to  the  transaction,  st 
the  time  of  executioD  of  an  absolute  bill  of  stle 
of  certain  cattle,  that  the  vendor  should  be  tl- 
lowed  to  redeem  or  haro  the  cattlt  back  opon 
payment  of  a  certain  ram  of  money,  the  trans- 
action constitated  a  chattel  mortgage  only,  is 
properly  refused,  as  the  facta  thos  hypctthestoed 
are  not  inconsistent  with  an  absolute  sale^  in 
tlie  absence  of  an  intentimi  tliat  the  omTvysaee 
should  be  a  secority. 

4.  A  char^  asserting  that  a  chattel  mortgage 
does  not  operate  as  a  conrerance  of  legal 
dtle  or  right  of  possession  is  propoir  refused, 
where  there  is  evidence  trading  to  show  th&t  tbe 
mortgagee,  by  the  terms  of  the  iustrument,  aoJ 
by  a  Terbal  understanding  between  the  parties, 
was  to  bsTo  posaearion  of  tiie  property. 

5.  The  rule  announced  In  Desn  r.  State,  28 
South.  638.  41  Fla.  291,  17  Am.  St  Kep,  1S6. 
that,  **where  the  taking  Is  open,  and  there  is 
no  subsequent  attempt  to  conceal  the  tnaperty, 
and  no  dental,  bnt  an  avowal,  of  the  takuig;  a 
strong  presnmption  arises  that  there  was  no 
felooioos  intenL  whuch  must  be  repelled  by 
clear  and  convincing  evidence,  before  a  con- 
Tletion  Is  anthorised,"  is  not  a  mle  of  law  to 
be  ^Tsn  In  charge  to  a  Jury  la  prow  cations  for 
larceny,  bnt  a  presnmption  of  fact,  which  the 
jury  may  apply  fn  proper  cases,  and  whicli 
may  raide  the  conrt.  In  cases  where  H  fs  ap- 
iriicable,  In  determining  the  snffleiency  of  evi- 
dence to  support  a  vwdict  of  guilty.  * 

6.  To  constitute  larceny,  there  must  exist 
both  a  felontons  Intent  and  a  carrying  away  of 
the  property,  and  a  <4iarge  eliminating  either  of 
these  features  of  tbe  oHenae  is  improper. 

7.  Where  one  peratKi,  having  no  actnal  or 
constructive  possession  of  the  proper^  of  an- 
other, points  out  sndi  property  to  a  third  per- 
son, and  rives  tbe  latter  a  Mil  of  sale  tbowor, 
receiving  in  payment  a  sum  <tt  mon^,  he  docs 
not  comiait  larceny,  in  the  absence  of  some  act 
constituting  an  asportation  of  tbe  propvty. 

(Syllabus  by  the  Court) 

Error  to  criminal  court  of  record.  Orange 
county;  Cecil  G.  Butt,  Judge. 

James  Long  was  convicted  of  larceny,  and 
brings  error.  Reversed. 

Tones  St  Jones  and  L.  D.  Browne,  for  plain- 
tiff In  "error.  WlUIam  B.  Lamar,  Atty.  Gen., 
for  the  State. 

PER  CURIAIC  This  cause  was  referred 
by  the  court  to  two  of  its  commissioners. 

Kessrs.  Hodcor  and  Glen,  for  biVeatlgatlon. 
who  hare  reported  that  tba  Judgment  ought 
to  be  revised. 

Plaintiff  in  error  was  tried  and  cooTlcted 
in  July,  1801,  In  tbe  criminal  court  of  record 
of  Orange  county,  upon  an  Infonuatlon  char- 
glag  tbe  larceny  of  two  cows,  the  propoty  of 
William  Laneaater.  It  appears  from  the  evl- 
dence  tbat  dftfwidant,  <*i«iiyin^iig  to  own  tbe 
two  cows  alleged  to  have  been  stolen,  which 
were  thai  In  a  pasture,  went  out  there  with 
one  Douglass,  as  Douglass  claimed,  to  sell 
him  tbe  cattle,  but,  sa  defendant  dahned,  to 
procure  a  loan  of  |25  upon  the  security  of  a 
bill  of  sale  for  tbe  cattle^  Defendant  pointed 
them  out  to  Dont^aiss,  and  on  tha  same  day 
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executed  a  bUl  of  sale  to  DonglasB,  agreeing 
to  allow  tbe  cattle  to  remain  In  the  pasture 
for  IS  days  tree  of  charge;  and  Douglass 
paid  bim  $25,  as  he  claims,  for  the  purchase 
of  the  cattle,  but,  as  defendant  claimed,  on 
tlie  securltr  of  the  bill  of  sale.  Some  weeks 
afterwards  Douglass  drove  the  cattle  away, 
-and  ■  few  days  afterwards  Lancaster  went 
to  see  Douglass  about  the  cattle.   The  wit- 
ness Douglass  was  permitted,  over  defend- 
AnfB  objections  and  exceptions,  to  testify 
tbat  in  the  conversation  then  had  between 
witness  and  Lancaster  the  latt^  claimed  to 
-own  tbe  cattle.  The  cattle  were  at  the  time 
In  the  possession  of  Douglass,  and  defendant 
was  not  present  at  the  time  of  tbe  conversap 
tion.  This  testimony,  to  the  effect  that  Lan- 
■caster  claimed  to  own  tbe  cattle,  was  hear- 
say, and  OTi£ht  to  have  been  excluded  on  de- 
fendant's objection.  The  question  as  to  Lan- 
caster's ownership  was  a  contested  one  on 
the  trial,  defendant  claiming  to  own  them 
lilmself,  and  it  was  not  proper  to  allow  Lan- 
caster's declarations  as  to  his  ownership,  not 
made  In  defendant's  presence,  and  wbUe  be 
w&B  not  in  possession  of  the  cattle,  to  be 
given  In  evidence.  The  defendant,  as  a  wit- 
ness, was  asked,  cmcerning  the  bill  of  sale 
above  referred  to,  "Did  yon  undwstand  that 
bin  of  sale  to  be  a  straight  out  blU  of  sale 
of  the  cattle  or  a  mortgage?"    Upon  objec- 
tion by  the  state  the  witness  was  not  permit- 
ted to  answer.  Without  undertaking  to  say 
-whether  tbls  particular  question  was  objec- 
tionable. Its  exclusion  was  Immaterial,  be- 
cause In  answer  to  other  questions  the  wit- 
ness was  i»erm]tted  to  state  tbe  drcumstan- 
ces  attending  the  execution  of  tbe  paper,  the 
purpose  for  which  it  was  executed,  and  his 
onderstandlng  that  the  pap^  was  executed 
as  security  for  a  loan  of  mcougr,  and  not  to 
evidence  an  absolute  sale. 

Defendant  moved  the  court  to  strike  from 
the  evidence  the  bill  of  sale  executed  by  htm 
to  Dooglass.  When  this  motion  was  made, 
the  bill  of  sale  had  not  been  oftwed  in  evi- 
dence. At  a  subsequent  stage  of  the  trial 
the  paper  was  intEoduced  In  evidence  with- 
out objection,  and  tbe  iiwtlon  to  strike  vras 
never  renewed. 

Exceptions  were  taken  to  the  refusal  to 
give  Instructions  requested  by  defendant,  as 
follows:  "(1)  If  you  find  from  the  evideace 
that,  although  the  bUl  of  sale  gives  by  de- 
fendant to  EUsba  Douglass  of  tbe  cattle 
wblch  defendant  Is  charged  with  stealing 
was  so  given  by  blm,  and  that,  although  the 
said  blU  of  sale  purports  on  Its  face  to  be 
absolute^  it  was  verbally  agreed  between  de- 
fendant and  Douglass  that  defendant  was  to 
be  allowed  to  redeem  or  have  the  cattle  back 
upoQ  payment  by  him  to  Douglass  of  a  cer- 
tain sum  of  money,  you  are  instructed  that 
the  said  bill  of  sale  Is  deemed  to  be  a  chatty 
mortgage  only.  (2)  If  you  find  from  the  evi- 
dence that  the  said  blU  of  sale  was  a  mort- 
gage, yon  are  instructed  that  It  only  confer- 
red a  specific  Hen  on  the  cattle  In  favw  at 


Douglass,  and  did  not  operate  as  a  convey 
auce  of  the  legal  title  or  right  of  possession 
of  the  cattle."  These  instructions  were  prop- 
erly refused.  The  facts  stated  In  the  first 
charge  do  not  necessarily,  as  a  matter  of 
layr,  make  the  transaction  a  mortgage.  The 
facts  stated  may  be  entirely  conslstoit  with 
an  absolute  sale  of  the  property.  In  order  to 
make  the  transaction  a  mortgage,  tbe  Inten- 
tion or  purpose  must  be  to  secure  the  pay- 
ment of  money.  Bectlon  1981,  Rev.  St.  The 
fact  that  an  absolute  purchase  may  agree 
with  the  seller  to  resell  the  property  to  him 
for  a  sum  of  money  agreed  upon,  or,  as  ex- 
pressed In  tbe  refused  Instruction,  it  may 
be  verbally  agreed  between  the  sdler  and 
purchaser  that  the  former  was  to  be  allowed 
to  have  tbe  property  back  upon  paymmt  ot 
a  certain  sum  of  money,  does  not  necessarily 
prove  the  transactlan  In  reality  to  be  merely 
the  security  for  money,  so  as  to  bring  tbe 
transaction  within  tbe  meaning  of  tbe  stat- 
ute. .  If  the  bill  of  sale  was,  under  the  stat- 
ute, according  to  the  evidence.  In  reality  a' 
mortgage,  yet  by  some  evidence,  at  lesst 
Douglass,  to  wbcmi  the  paper  was  execnted, 
was,  by  the  torms  of  tbe  written  Instrnmoit, 
and  by  the  verbal  understanding  between 
the  parties,  to  have  possession  of  the  cattle, 
which  Is  permissible  tf  so  understood  be- 
tween the  parties,  though  the  ctmveyance 
giving  such  right  of  possession  be  merely  a 
mortgage.  Section  10S8,  Rev.  St  The  latter 
clause  of  the  second  requested  Instructloa 
would  deny  that  right,  and  that  tnstroctlon 
was  therefore  properly  refused.  Tbe  court 
also  refused  to  give  Instructions  6  and  6  re- 
quested by  the  defendant,  as  follows:  "(6) 
Where  the  takbig  Is  open,  and  there  Is  no 
subsequent  att^pt  to  conceal  the  property, 
and  no  denial,  but  an  avowal,  of  the  taking, 
a  strong  presumption  arlsea  that  there  was 
no  felonious  Intent,  which  must  be  repelleA 
by  clear  and  convincing  evidence  before  a 
conviction  is  authorized.  The  openness 
of  the  taking,  where  possession  has  not  been 
obtained  by  force  or  strategem,  is  a  strong 
circumstance  to  rebut  the  Inference  of  a  fe- 
lonious Intention."  To  the  refusal  to  gin 
them  exceptions  were  duly  taken. 

The  fifth  requested  charge  is  one  of  the 
headnotes  In  the  case  of  Deen  v.  State,  41 
Fla.  201,  28  South.  638,  79  Am.  St  Rep.  186. 
The  sole  questlim  In  that  case  was  whether 
the  evidence  was  sufficient  to  sustain  the 
verdict,  and  the  court  reached  the  conclu- 
sion that  it  was  not  It  appeared  from  tbe 
uncontradicted  evidence  certified  to  the  court 
In  that  case  that  the  accused  took  the  prop- 
erty alleged  to  have  been  stolen— «n  ox— 
<qi>enly.  In  the  daytime^  In  tbe  presence  and 
with  the  assistance  of  several  pers<HiB,  under 
a  claim  of  ownership,  and  led  It  along  tbe 
highway'to  his  home;  that  be  subsequently 
sold  It  to  a  party  living  in  the  same  neigh- 
borhood of  the  real  owner;  and  there  vraa 
testimony  of  several  witnesses  independent 
of  the  accused  blms^  that  be  had  raised  the 
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ox  from  a  calf,  and  bad  oontlnnoiuly  owned 
It  There  was  no  ctmcealmont  In  an7  way. 
but  an  open  arowat  of  pouesslon  and  own- 
ership. The  oonrt  did  not  find  any  conflict  ia 
the  evidence  as  to  such  matters,  nor  xren 
there  dlscovoed  any  Infirmity  or  defects  In 
It  to  rebut  tbe  presumption  In  favor  of  an 
Innocent  Intent  In  the  taking  of  tbe  property. 
In  weighing  the  testimony  the  court  applied 
the  principle  that,  where  the  taking  in  lar- 
ceny was  open,  with  no  subaeanent  attempt 
to  conceal  the  property,  and  no  denial,  but 
an  avowal  of  the  taking,  a  strong  presump- 
tion arises  that  there  was  no  felonious  In- 
tent It  wns  not  In  terms  said  that  this  was 
a  presumption  of  law  under  the  facts  stated, 
but  the  last  clause  In  tbe  headnote  embodied 
In  the  request  would  seem  to  Indicate  that  It 
might  be  so  regarded.  The  principle  stated 
was  taken  from  McMullen  v.  State,  53  Ala. 
531,  and  was  used  argumentatlvely  by  tbls 
court  In  discussing  the  facts  before  It.  In 
cases  of  larceny  the  question  of  the  Intent 
with  which  the  accused  took  the  property  Is 
always  one  of  fact  primarily  to  be  decided 
by  a  jury,  subject  to  review  by  the  court 
As  we  understand  the  decisions  In  Alabama, 
this  Is  the  rule  there,  and  the  question  of  In- 
tent as  to  the  taking  Is  one  of  fact  In  all 
cases  for  the  Jury.  It  was  held  In  Talbert  v. 
State,  121  Ala.  33,  25  South.  690,  that  such 
question  should  be  submitted  to  them,  al- 
though the  taking  was  open,  In  the  presence 
of  the  owner  of  the  property  and  others,  and 
there  was  no  subsequent  denial  or  conceal- 
ment Bee,  also.  State  v.  Powell,  103  N.  C. 
42i,  9  S.  E.  627,  4  L.  R.  A.  291,  14  Am.  St 
Rep.  821.  Where  the  taking  Is  open.  In  the 
presence  of  others,  not  amountjng  to  a  rob- 
bery, and  there  la  no  concealment  or.  In 
short  where  the  testimony  as  to  the  taking, 
standing  alone,  raises  a  presumption  of  fact 
In  favor  of  an  Innocent  taking,  and  there  is 
nothing  In  It  from  which  a  Jury  may  legiti- 
mately Infer  a  felonious  purpose,  then  a  ver- 
dict against  the  accused  cannot  be  sustained, 
and  It  would  be  the  duty  of  the  court  to  set 
It  aside.  The  principle,  however,  announced 
in  the  headnote  in  the  Dean  Case,  upon 
which  this  court  acted  In  determining  the 
sufficiency  of  the  evidence  then  before  it 
must  not  be  regarded  as  stating  a  principle 
of  law  which  an  accused  hss  a  right  to  have 
charged  In  his  favor;  and,  If  such  Is  its  ef- 
fect it  must  be  limited.  Where  there  Is  con- 
flict In  the  evidence  as  to  the  Intent  with 
which  the  property  was  taken,  or  It  Is  of 
such  a  character  as  to  legitimately  authorize 
an  inference  of  a  felonious  purpose,  then  the 
matter  should  be  submitted  to  the  Jury  with- 
out any  Intimation  from  the  trial  court  as  to 
the  force  of  presumptions  of  fact  arising 
from  any  portion  of  the  testimony.  As  stat- 
ed, the  principle  Is  not  one  of  law,  but  of 
fact  arising  from  tbe  evidence,  and  under 
tbe  facts  of  this  case  the  court  was  correct 
bi  refusing  to  charge  the  Jury  aa  requested 


by  tbB  accused.  What  la  said  dlBposea,  alsa 
of  the  sbctb  request. 

ExceptlonB  were  takoi  to  portkuw  at  the 
charge  of  the  court  In  the  seomd  para- 
graph the  court  stated,  *^he  def^iidaiit  la 
charged  with  tbe  larceny  of  two  cowst  tbe 
propoty  of  wmiam  Lancaater.**  It  la  ar^ 
gued  here  that  thla  language  asanmea  that 
the  cows  belonged  to  Lancaater,— a  matt^  in 
dispute  upon  the  tiiaL  We  do  not  think  tbe 
crltlclam  la  well  founded.  The  language  ob- 
jected to  Blmply  atates  the  charge  upon 
which  deffflidant  was  being  tried,  and  does 
not  assume  Lancaster's  ownership  of  tbe 
cowa.  In  the  next  paragraph  tbe  Jury  were 
distinctly  told  that  it  Is  Incumbent  upon  tbe 
state  to  prove  the  property  taken  to  be  tbe 
property  of  William  Lancaster.  Paragrapba 
4,  6,  and  6  read  as  foltowa:  "(4)  The  court 
bistructB  yon  that  if  you  find  from  the  evi- 
dence that  the  defendant  James  Long,  ap- 
propriated the  two  cows  to  his  own  benefit; 
that  he  sold  them,  either  by  a  straight  bill 
of  sale  or  by  a  conditional  sale^  witbont  tbe 
knowledge  or  consent  of  the  owner,  and  re- 
ceived a  money  consideration  therefor,— he 
would  be  guilty.  (3)  The  court  Instructs  you 
that  If  the  defendant  James  Long,  pointed 
out  the  cows  to  Douglass,  and  gave  him  a 
bill  of  sale  for  same,  and  received  In  pay- 
ment the  sum  of  twenty-five  dollars,  that 
would  be  a  delivery.  (6)  The  court  instructs 
you  that  if  the  two  cows  were  not  the  prop- 
erty of  James  Long,  and  tbe  aald  Long, 
knowing  the  same  not  to  bp  his  property,  de- 
livered the  same  to  Douglass,  either  upon 
mortgage  or  sale  outright  he  would  be  gnfity 
of  lareeny." 

The  fourth  and  fifth  paragraphs  are  as- 
signed as  error.  Paragraph  4  Is  erroneous, 
because  It  omits  two  essential  elements  In 
larceny,  viz.,  the  carrying  away  of  the  prop- 
erty, and  the  felonious  intent  Defendant 
might  have  done  all  the  acta  mentioned  in 
this  paragraph  with  no  felonious  Intent  la 
which  event  he  would  not  be  guilty  of  lar* 
ceny.  Long  v.  State,  11  Fla.  295;  State  r. 
Rutherford,  152  Mo.  124,  53  S.  W.  417.  Para- 
graph 5  asserts  that  c«taln  facts  stated 
would  constitute  a  delivery  of  tbe  cattle  by 
defendant  to  Douglass,  and  paragraph  6  as- 
serts that  If  the  cattle  were  delivered  to 
Douglass  by  defendant  eltfao'  upon  mort- 
gage or  sale  outright  and  the  cattle  were  not 
the  property  of  defendant  and  defendant 
knew  they  were  not  his  propwty.  he  would 
be  guilty  of  larceny.  While  the  fifth  and 
sixth  paragr^hs  were  both  excited  to,  the 
fifth  only  is  assigned  as  error.  As  the  fifth 
gives  the  facts  that  tbe  court  holds  wonid 
constitute  the  delivery  of  tbe  property  men- 
tioned in  the  sixth,  It  wUl  be  not  only  con- 
venient but  necessary,  to  consider  them  to* 
gether.  These  Instructions,  read  together, 
authorize  a  conviction  for  larceny  where 
there  baa  be^  no  aaportatlon  of  the  proper- 
ty. Wtam  one  penKm,  harlng  no  actual  or 
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constructlTe  possession  of  anotber'a  property, 
points  oat  that  property  to  a  third  person, 
and  gives  the  latter  a  bill  of  sale  for  the 
property,  receiving  In  payment  a  sum  of 
money,  bnt  there  Is  no  act  constituting  an  as- 
portation or  carrying  away  of  the  property, 
no  larceny  Is  committed,  because  In  larceny 
the  asportation  is  a  necessary  element  of  the 
ofieen8&    Mizell  T.   State,  38  Fla.   20.  20 
Soutb.  769.  No  doubt,  an  actual  manual  de- 
livery of  property  would  constitute  an  aspor- 
tation; but  a  sale  and  conveyance  by  bill  of 
sale  and  a  pointing  out  of  the  property, 
where  no  actual  delivery  Is  made,  and  no 
fnrtber  acts  done  which  fn  law  would  con- 
stitute an  asportation,  would  not  make  the 
offense  of  larceny  complete,  though  for  civil 
purposes  the  title  to  the  property  may  pass 
hy  snch  transaction.  These  instrnctions  au- 
thorize the  Jury  to  convict  of  larceny  without 
proof  of  an  asportation  of  the  property,  and 
are  erroneous  In  law,  and  misleading  upon 
the  facts.  We  do  not  wish  to  be  understood 
as  Intimating  an  opinion  that  the  Jury  could 
not  have  found  from  the  evidence  that  the 
property  had  been  taken  and  carried  away, 
bnt  as  holding  that  the  facts  stated  In  the 
Instructions  would  not  eonstltate  an  asporta- 
tion. 

Other  assignments  of  error  need  not  be 
considered,  as  they  need  not  necessarily  arise 
upon  another  trial,  except  the  one  question- 
ing the  ruling  denying  the  motion  for  a  new 
trial  upon  the  ground  that  the  evidence  la 
not  sufficient  to  support  the  verdict;  and  as 
to  that,  If  properly  presented.  In  view  of  the 
fact  that  another  trial  Is  to  be  had,  It  is  not 
proper  to  ezpres3  an  opinion  at  this  time. 

The  Judgment  of  the  court  below  is  re> 
vened,  and  a  new  trial  granted. 


FEGLBT  T.  JENNINGS. 

(Supreme  Court  of  Florida.    May  14,  1902.) 

PROUISSORT  NOTE  —  atJABANTT  —  UHCONM- 
TIONAL  PR0HI8B  —  PRBSBNTATION— HOTXCO 
Og_  DISHONOR— NBOMBirr—BUBJBCTIOK  OT 
BBdJRITIBS. 

1.  Where  a  party  asalgna  and  transfers  a 
prominory  note  for  value,  and  "goarautieB  its 
prompt  payment  at  maturity,"  such  guaranty 
u  an  anconditional  promise  on  his  own  account 
to  pay  a  aum  certain  at  a  definite  time.  In  a 
Bnit  upon  such  a  guaranty,  presentation  of  the 
note  to  the  maker  when  due.  request  of  him 
to  pay,  and  notice  to  the  guarantor  of  dishon- 
or need  not  be  alleged;  nor  is  the  guarantee  at 
law  under  any  legal  obligation  to  first  resort  to 
the  maker  of  the  note  gaarantied,  or  to  any  se- 
curities held  for  Its  payment;  and  the  failure 
of  the  assignee  of  such  note  to  present  it  when 
due  to  the  maker  for  payment,  or  to  give  notice 
to  the  guarantor  of  Its  dishonor,  or  to  resort  to 
foreclosure  proceedings  of  a  mortgage  given  to 
secnre  such  note,  furnish  no  defense  to  such 
gaarantor  in  a  suit  upon  his  unconditional  guar- 
anty thereof;  and  a  demurrer  to  a  plea  set- 
ting up  snch  defenses  by  the  gnarantOT  should 
be  lottained.  If  the  guarantor  bi  snch  a  case 
dodm  hnmediate  resort  to  the  mortgage  secnrl- 

TL  am  Oasranty.  voL      Cent  Dig.  U  56,  Sik  n; 


ty  held  for  such  note,  his  remedy  ia  to  pay  the 
not«  according  to  his  coutract  of  goaranty,  and 
then  Uiaself  enforce  the  mortgaga  sseunty  to 
which  he  would  be  subrogated. 
(Syllabaa  hy  the  Court) 

Error  to  circuit  court,  Hnnsiido  comity; 
William  A.  Hocker,  Judge. 

Action  by  William  Fegley  against  W.  S. 
Jennings.  Judgment  for  defoidant,  and  plain- 
tiff  brings  error.  Reversed. 

The  plaintiff  hi  error  brought  suit  against 
the  defendant  In  error  in  the  circuit  court  of 
Hernando  county.  The  declaration  alleged 
that  on  January  24,  1883,  J.  B.  Fellhemer  and 
R.  8.  Clark,  "by  their  joint  and  several  prom- 
issory note,  now  overdue,  promised  to  pay 
to  defendant  or  order,  on  or  before  three  years 
after  date,  the  sum  of  four  hundred  and  fifty 
dollars,  at  the  Brooksvllle  State  Bank  of 
Brooksvllle,  Florida,  with  interest  at  ten  per 
cent  per  annum  from  date  until  paid,  •  *  • 
and  the  defendant,  for  value,  received,  trans- 
ferred, and  set  over  the  same  to  the  plalntlfF, 
and  guarantied  its  prompt  payment  at  ma- 
turity; and  the  said  note  was  duly  presented 
for  payment  at  the  Brooksvllle  State  Bank 
aforesaid,  and  was  dishonored,  whereof  the 
defendant  had  due  notice,  bnt  did  not  pay  the 
same,  or  any  part  thereof,  although  often  re- 
quested by  the  said  plaintiff  so  to  do,"  etc. 

A  demurrer  to  the  declaration  was  filed  and 
overruled.  Certain  pleas  were  filed,  and  a 
demurrer  thereto  sustained,  and  afterwards 
defendant  filed  an  amended  plea,  allying,  in 
substance:  That  on  the  date  of  the  note  sued 
on  the  makers  thereof,  to  secure  its  paymrat, 
executed  a  mortgage  on  certain  lands  In  Her- 
nando county,  which  contained  a  valuable 
orange  grove.  That  said  note  and  mor^ge, 
on  or  about  April  14,  1893,  were  transferred 
by  defendant  to  plahitlff;  that  said  mortgage 
contains  the  followfaig  stlpnlatlona,  viz.:  "Said 
parties  of  the  first  part  hereby  agree  to  work 
and  cultivate  said  orange  grove  ta  a  good 
and  workmanlike  manner,  to  keep  the  same 
In  good  repair,  and  upon  their  failure  so  to 
do  said  parties  of  the  second  part  shall  be 
entitled  to,  and  shall  have  peaceable  and  Im- 
mediate possession  of,  said  property,  and  aald 
notes  and  mortgage  shall  then  and  there  be- 
come due  and  payable."  That  said  makers 
and  mortgagors  failed  during  the  month  of 
July,  1893,  and  ever  afterwards  failed  and 
refused  to  work  and  cultivate  said  orange 
grove  in  a  good  and  workmanlike  manner,  and 
to  keep  the  same  In  good  repair;  and  that  by 
reason  of  such  default  and  failure  the  said 
note  became  then  and  there  due  and  payable, 
and  defendant  immediately  thereafter  request- 
ed plaintiff  to  foreclose  said  mortgage,  at 
which  time  the  same  was  full  and  ample  se- 
curity for  the  note  sued  on,  yet  plaintiff  failed 
and  neglected  to  foreclose  said  mortgage,  and 
the  said  orange  grove  and  premises  since,  viz., 
during  the  month  of  February,  1895,  have, 
by  reason  of  a  freeze,  become  practically 
worthless,  and  the  makers  of  said  note  lusol- 
vent,  and  plaintiff,  by  his  fault  In  teHlng  and 
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neglecting  to  foreclose  Bald  mortgage  when  It 
liecame  doe,  lost  said  aecnrlty,  and  d^endant 
all  means  of  obtaining  repaymrait  of  the  sum 
sued  for  from  satd  makers. 

Another  plea  was  filed,  denominated  a  "plea 
on  equitable  gnvunds,"  which  was  sobatantlal- 
ly  the  same  in  Its  allegatlonB. 

Plaintur  filed  a  demmrer  to  botli  pleas, 
which  was  oremded  as  to  the  first  and  sos- 
talned  as  to  the  seccmd,  and  tbercupon  Issae 
was  Joined  on  the  first  plea,  and  a  trial  bad, 
resulting  In  a  verdict  and  judgment  (or  de- 
fendant An  ordinary  and  evidentiary  blU  of 
exertions  was  made  up  and  settled,  and  tbe 
•case  la  now  here  on  writ  of  error. 

Angns  Paterson  and  T.  8.  Coogler,  for 
plaintiff  In  error.  O.  0.  Martin,  for  defendant 

In  error. 

PMl  CCBIAM.  This  canae.  being  reached 
Id  its  regalar  order  for  final  adjudication,  was 
referred  by  the  court  to  two  of  Its  commla* 
sIoneEa,  Messrs.  Maxwell  and  Glen,  who  have 
reported  that  the  Judgment  sboold  be  revers- 
ed, for  reasons  stated  In  the  following  opin- 
ion. 

The  lint  error  assigned  Is  that  the  cooit 
erred  In  overruling  plalntUTs  demurrer  to  de- 
fendant's first  amended  plea.  The  declaration 
alleged  the  making  of  a  note  to  defendant, 
and  that  tbe  latter,  "for  value  received,  trans- 
ferred and  set  ov&e  the  same  to  the  plaintiff, 
and  guarantied  Its  prompt  payment  at  ma- 
turity." Tbe  cause  of  action,  therefore,  was 
an  undwtaktng  on  tbe  part  of  the  defendant, 
accooqwnylng  the  transfer  of  the  not^  where- 
by Its  prompt  payment  at  maturity  was  guar- 
antied by  defendant,  and  this  undertaking 
was  upon  a  valuable  consideration.  Defend- 
ant promised  on  his  own  account  to  pay  a 
snm  certain  at  a  definite  time.  2  Daniel,  Neg. 
Inst  U  1700.  1768;  Brown  v.  Curtlsa.  2  N. 
T.  225;  JobDSon  v.  GUbert,  4  Hill,  176.  Kor 
was  the  undertaking  a  promise  that  the  note 
fltaould  be  paid  if  reasonable  diligence  should 
be  exordaed  In  pursuing  the  makers,  or  a 
guaranty  that  the  note  waa  c(41ectible.  but  It 
was  an  absolute  and  unconditional  guaranty 
of  payment  as  stated.  Tbe  rule  of  tbe  com- 
mon law  18  that  under  such  a  guaranty  pre- 
aentatlon  of  the  note  by  tbe  maker  when  dne, 
request  to  pay,  and  notice  to  the  guarantw  of 
dishonor  need  not  be  alleged;  nw  Is  the  guar- 
antee at  law  under  any  legal  obligation  to  first 
resort  to  the  maker  of  the  note  guarantied,  or 
any  aeenrlties  held  (or  Its  payment.  Walton 
v.  Mascall,  IS  Meea.  ft  W.  452;  Id.  72,  and 
note;  2  Am.  Lead.  Cas.  by  Hare  A  Wallace, 
116;  Douglass  v.  Howland,  2A  Wend.  35.  Al- 
so tbe  following  American  authtnltles:  2 
Daniel.  Neg.  Inst.  U  1761.  1768;  BayUes, 
Snr.  p.  17.  I  7;  Wright  t.  Dyer,  48  Mo.  S25; 
D.  M.  Osborne  ft  Oo.  v.  Lawson,  26  Mo.  App. 
549;  Boberts  v.  Hawkins,  70  Mich.  666,  38 
N.  W.  S75;  Brown  r.  Onrtiss,  2  N.  T.  225; 
Allen  V.  Blghtmere,  20  Johns.  S6B,  U  Am. 
Dec  288;  Newcomb  t.  Hale^  DO  N.  T.  826, 


48  Am.  Rep.  173;  Hoyt  v.  Quint,  106  Iowa. 
443,  75  N.  W.  342;  Huff  v.  Sitfe.  2CS  Neb.  44\ 
41  N.  W.  28e,  13  Am.  St  Bep.  497;  Bank  v. 
Hopson.  53  Conn.  453,  6  Aa  601;  Gridley  v. 
Capen,  72  III  11;  Duncanaon  v.  KIrby.  90 
IlL  App.  US;  Hungerford  v.  O'Brien,  37  Minn. 
306,  31  N.  W.  161;  Clay  v.  Edgarton,  1ft  Ohio 
8t  648,  2  Am.  Rep.  422;  Boberts  t.  Bidole. 
79  Pa.  468;  Hanna  v.  Stroud,  18  S.  D.  852, 
83  N.  W.  366;  Donley  v.  Camp,  22  Ala.  SoO, 
58  Am.  Dea  274;  Towneend  v.  Corwlea,  31 
Ala.  428:  Cobb  v.  Uttle,  2  GreenL  261,  U 
Am.  Dec.  72;  Klein  v.  Kern,  04  Tenn.  3^  28 
S.  W.  205;  Jenkins  v.  WUklnson,  107  N.  G. 
707,  12  S.  £.  630,  22  Am.  St  Rep.  911;  Dick- 
erson  v.  Derrlckson,  30  ni.  574;  Day  v.  El- 
more, 4  Wis.  190.  See,  also,  Welch  v.  Waliit, 
177  Mass.  656,  59  N.  D.  440.  S2  U  B.  A.  78:^ 
83  Am.  St  Bep.  S02;  Bingham  v.  Mean.  4 
N.  D.  437,  61  N.  W.  806,  27  U  B.  A.  257. 
The  plea  set  forth  a  condition  of  tbe  mort- 
gage whereby  It  was  claimed  tbe  note,  by 
reason  of  a  breach  of  such  condition,  beeame 
Immediately  due;  then  averred  a  Teqaest  on 
plaintiff  to  forecioae,  whldi  tbe  latter  taOed 
to  comply  with,  and  a  km  ot  tbe  vn^*^ 
given  as  security  in  consequence  thereof;  but 
these  facta  ctmstituted  no  defense  to  aa  action 
upon  the  undertaking  of  the  defendant,  wUch 
was  an  absolute  and  unconditional  guaranty 
of  payment,  and  the  demurrer  to  the  fdea 
should  have  been  aostalned.  Newcomb  r. 
Hale,  suiva;  Fuller  v.  Tomlhwon,  68  Iowa. 
Ill,  12  N.  W.  127;  Harvester  Ca  v.  Tom- 
llnson,  68  Iowa,  128^  12  N.  W.  189;  BlaBdli« 
V.  Wllaey.  lOT  Iowa,  46.  77  N.  W.  608;  Welto 
v.  Mann;  45  N.  T.  827.  6  Am.  Bep.  98;  Sam- 
ple V.  Martin,  46  Ind.  226;  Brandt;  Bin:  | 
242.  See,  also,  anttiorlttes  snpnu  If  defend- 
ant desired  Immediate  steps  taken  to  enforce 
the  mortgage  security,  bis  rmedy  was  to  pe^ 
form  the  contract  of  gnaranty  by  paying  tbe 
holder  the  amount  ot  the  note,  and  then  en- 
((wdng  the  aecnrlty  hlmselL 

The  plea  demurred  to  was  the  only  plea 
upon  which  trial  was  had,  and,  as  It  did  not 
coastttnte  any  defense  to  the  action,  and  the 
dcmotrer  tbereto  should  have  bees  i—lal  naa, 
It  Is  unnecessary  to  consider  any  of  tlie  otba 
asalgnments  of  error. 

Tbe  Judgmoit  sboold  be  rercraed,  aad  tte 
canae  remanded,  with  directions  to  wi^in  the 
plaintiff's  d^nrrer  to  the  defiendanfa  amend* 
ed  plaa,  and  toe  soch  further  procaedlags  as 
may  be  eonftmaable  to  law  and  In  aeeorOMiei 
with  this  opinion.  So  ordered. 


OEiOBB  et  aL  HBNBT. 

(Supreme  Court  of  Florida.    May  14,  1902.) 

ATTACmCBNT— ADVKRBB  CLAIM-JITDCHnniT- 
INDBFINITB  CHARACTER— AUOtINT  OP  JOOO* 
HBKT-PBOPBa  VHRDICT-WnCt<-4SVOT. 

1.  Under  a  statutory  clahn  proceeffing  inter- 
pond  In  an  attadimeiit  suit,  the  statute  (sec- 
tion 1200,  Bev.  St)  provides  that  *'upon  the 
verdlet  of  the  Jury  the  court  shall  enter  judr 
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naent  decidins  the  right  of  property,  and  If  the 
verdict  is  for  plaiotiS,  awardiug  a  recovery  by 
the  plaiotifF  from  the  defendant  and  hfs  snre* 
ties,  of  the  value  (as  fixed  by  the  ofltcer,  or  aa 
fixed  by  the  jury  tf  fixed  by  It)  of  aach  parta  of 
the  property  aa  the  jury  may  have  foond  sub* 
jeot  to  execution,  and  awarding  eeparately  auch 
damages  aa  the  jary  may  have  awarded,  and 
all  costs  attoiding  the  presentation  and  trial  oi 
the  claim."  Under  this  statute  U  Is  snw  to 
ent«  judgment  agaiBSt  the  claimant  and  his 
sureties  for  an  indefinite  sum,  to  be  thereaftn 
ascertained  by  the  jndgmoit  to  be  entered  fat 
the  p^i^^l  attadiment  antt 

2.  Where  tha  officer  levying  a  writ  of  attach- 
ment affixes  a  valaatlon  upon  the  property  lev- 
led  opon,  and  a  claim  is  interposed  to  such 
property,  aud  no  issue  is  raised  as  to  such  vaiu- 
atktu  In  the  trial  of  each  claim  proceeding,  and 
no  sobmiaslon  is  made  to  the  jury,  and  no  find- 
Ins  is  made  by  them  as  to  ue  value  of  such 
jropwty,  on  a  general  verdict  in  favor  of  the 
plaEstiff  in  attacnment  against  tb«  daimant  for 
all  of  the  property  a  jadgment  is  authorised  by 
the  Btatate  against  the  claimant  aud  his  sure- 
ties for  the  amount  of  the  value  of  soch  prop- 
erty as  fixed  by  the  officer  levying  the  attacur 
ment 

8.  Whwe  an  improper  Judgment  Is  entered 
upon  a  proper  verdict,  the  appdlato  court  will 
reverse  ft,  with  directiims  for  antry  of  a  propa 
Jodgmsnt  <m  the  Tardlct 

(Syllabas  by  the  Court.) 

BcTor  to  circuit  court,  Diml  eonn^;  Rhy- 
don  M.  Gall,  Judge. 

Attachment  suit  by  Harry  A.  Henry  agalmt 
one  Hicks,  Id  which  Lorenzo  D.  Geiger  Inter- 
posed a  claim  to  the  property.  Judgment  la 
the  claim  proceeding  for  the  attachment  plain- 
tiff, and  Geiger  and  his  nretlea  bring  error. 
Serened. 

A.  W.  Oodar«B  A  Sod,  tor  pislntlffs  In  er- 
for.  DavM  H.  Doig  and  Stephen  O.  Foster, 
for  defendant  In  oror. 


POB  GCBIAM.  This  eanae,  having  been 
reached  In  ita  regular  order  for  final  dispoair 
tion,  was  referred,  by  the  court  to  Us  com- 
mlsalonerB  for  inveatlgaUon,  who  have  report- 
ed that  there  Is  no  reversible  error  In  the  rec- 
ord, except  as  to  the  final  Judgment  entered. 

The  litigation  arose  under  a  claim  proceed- 
ing. A  suit  of  attachment  was  instituted  by 
defendant  In  error  against  one  Hicks,  and 
certain  personal  property  was  levied  on  aa  bis. 
The  plaintiff  In  error  Geiger  interposed  a 
^aim  to  the  property  by  tendering  the  atata- 
tory  affidavit,  and  also  a  bond,  with  hla  co- 
plaJntiffs  In  error  aa  sureties.  A  trial  of  the 
claim  resulted  In  a  verdict  and  Judgment  for 
defendant  In  error.  The  verdict  of  the  Jury 
was  a  simple  finding  In  favor  of  the  plaintiff 
fn  the  attachment  proceedings,  and  the  fol- 
lowing Judgment  was  entered  therein  by  the 
court,  viz.:  "Wherefore  it  la  considered  by 
the  court  that  the  right  of  propoly  in  and  to 
the  said  property  levied  on  by  the  sheriff 
bereln  Is  In  the  defendant,  W.  R.  Hicks,  and 
not  In  the  said  L.  D.  Geiger,  and  that  the 
same  was  and  ia  subject  to  aald  levy  under 
the  writ  of  attachment  In  said  cause;  and  It 
la  farther  ordered  that,  upon  Jadgment  being 
rendered  In  said  canM  agalnat  the  said  d»- 


fendant  that  eacecittlon  shall  lame  tiwreoa 
against  the  said  L.  D.  Oelger,  claimant,  and 
agafaiBt  John  B.  Mills,  Jules  Salomon,  W.  F. 
Coachman,  and  A.  Drysdale,  to  the  extent  of 
V2S0,  U  so  mndi  is  recovered,  or  f<»r  such 
smaller  earn  as  may  be  recovered  against  said 
defendant."  The  claim  bond  accepted  by  the 
sheriff  recited  that  the  sheriff  had  fixed  a 
vahiatkin  of  9200  on  the  property  seised  un- 
der the  attachment  writ  and  claimed  by  Geig- 
er. It  does  not  appear  that  the  claimant  be- 
fore the  trial  denied  In  writing  the  correctness 
of  any  valaatlon  of  the  property  seized,  or 
that  the  question  of  Its  valuation  was  In  any 
way  submitted  to  the  Jury  on  the  trial. 

That  part  of  the  Judgment  entered  deciding 
the  right  of  property  to  be  In  the  attachment 
debtor.  Hicks,  and  subject  to  the  levy  of  the 
attachment  writ,  was  pn^KT  on  the  rerdlct 
rendered;  but  the  other  pcHrtlott  of  tbe  Judg- 
ment was  imantborlzed,  and  In  -violation  of 
ttM  sUtnte.  It  proTldee  (section  1200,  Bev. 
St)  that  '*tq^n  tbe  verdlet  of  tbe  Jnry  tbe 
court  Shan  ent^  Jadgment  deciding  the  right 
ot  property,  and  If  the  verdict  Is  for  plalntlfC. 
awarding  a  recoYery  by  the  ]^alntlff  from  the 
defendant  and  his  sureties,  of  the  valne  (as 
fixed  by  fha  officer,  or  as  Szed  by  the  Jury 
tt  fixed  by  It)  of  such  parts  of  the  property  as 
tbe  Jory  may  have  found  subject  to  execution, 
and  awarding  separately  stiefa  damages  as  the 
Jury  may  have  awarded,  and  all  costs  attend- 
ing the  presentatlfHi  and  trial  of  the  claim." 
The  Judgment  purports  to  award  execution 
against  the  claimant  and  his  sureties  for  an 
indefinite  sum,  to  be  thereafter  ascertained  by 
a  Judgment  to  be  entered  In  a  differrat  pro- 
ceeding by  attachment  against  Hicks,  and  to 
be  based  thereon,  and  in  this  respect  was 
unauUiorized  by  tbe  statute.  The  court  could 
have  entwed  Judgment  on  the  verdict  against 
the  claimant  and  bis  sureties  for  tbe  valua- 
tion of  the  property  fixed  by  the  sheriff,  there 
being  no  question  of  valuation  before  the  Jury; 
but  there  Is  no  authority  for  the  portion  of 
tbe  Judgment  awanUng  exeeotlon  In  tbe  way 
indicated. 

After  a  careful  examination  of  the  as- 
signments of  error  other  than  in  reference  to 
the  Judgment,  no  reversible  error  is  found, 
and  tbe  Judgment  wHl  be  reversed,  at  the  cost 
of  d^endant  In  error,  with  dlrecttens  for  the 
circuit  court  to  enter  a  proper  Judgment  on 
tbe  verdict,  and  for  such  further  proceedings 
aa  may  be  conformable  to  law. 


OHAPIN  at  aL  r.  MITOHBLU 
(Supreme  Court  of  FhwMa.    Hay  14,  VSOH.) 

WITNBB8SS-TRANBACTI0N   WITH  OBOIAaBD 
PBRSON— BOOKS  OF  ACCOUNT— 
SUPPLtBTORT  OATH. 

1.  The  proviso  to  section  1095,  Bev.  St.,  pro- 
hibiting a  party  to  an  action  or  proceeding,  or 
pemon  Interested  in  the  event,  etc,  from  tes- 
tifying as  a  witness  in  regard  to  any  transae- 
tlon  or  communication  between  sooi  witness 
and  a  pwson  at  the  time  ot  sodh  examination 
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deceased,  Insane,  or  lunatic,  does  not  prohlUt 
the  admission  in  evidence  In  favor  of  either 
partf  of  the  shop  books  and  books  of  account 
of  either  party,  in  which  the  charges  aad  en- 
triea  shall  hare  been  orieinaUr  made,  as  pro- 
Tided  for  by  the  act  of  1854,  broagbt  forward 
as  section  112U  of  the  Revised  Statntes;  nei- 
ther does  the  proviso  to  said  section  1096,  Id., 
prohibit  the  iutrodnctlon  in  erldenca  of  the  sup* 
pletory  oath  of  the  ptrty  In  connection  with 
such  books  of  account,  to  the  effect  that  the 
articles  charged  therein  were  deHvered,  or  the 
items  of  labor  and  services  therein  charged 
were  actually  performed,  and  that  the  entries 
thravof  were  made  at  or  aboat  the  time  of  the 
transaction,  and  are  the  original  entries,  and 
that  the  charges  have  not  been  paid.  Soch 
boolcB,  to  be  admissible  in  sttch  cases,  most  ap- 
pear to  be  fairly  kept,  and  free  from  eraanrei 
and  iuterlineations,  to  ba  judged  OC  by  the 
court. 

2.  TransactionB  and  commanlcations  embrace 
every  variety  of  affairs  which  can  form  the 
■object  of  negotiation,  interviews,  or  actions 
between  two  persons,  and  include  every  method 
by  which  one  person  can  derive  impressions  or 
information  from  the  conduct,  condition,  or 
language  of  another;  and  in  a  case  where  such 
transactions  or  communications  were  had  be- 
tween a  party  to  a  suit,  or  one  interested  In 
the  event  thereof,  and  a  party  dead,  lunatic, 
or  Insane  at  the  time  they  are  offered  in  evi- 
dence, they  cannot  be  testified  to  by  such  party 
to  the  suit,  or  by  any  one  interested  in  the 
event  thereof,  under  the  proviso  to  section  109Q, 
Rev.  St,  BB  to  matters  not  properly  a  part  of 
tlte  snppletoiT  oath,  in  connecaon  with  books 
of  acconnt  oflfered  in  evidence  onder  the  pro 
visions  of  section  U20,  Id. 

(Syllabus  Iqt  the  Ooort) 

Error  to  drcult  oonr^  Orange  coontr;  Jolin 
D.  Broome,  Judge. 

Action  by  B.  A.  Mitchell  against  Edward 
Ghapln  and  another  aa  ezecntorB.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Re- 
Tersed. 

Masaey  ft  Batungarten,  for  plalntun  In  er^ 
ror.  Bcsga  &  Palmer,  fx  defoidant  in  error.' 

PER  CURIAM.  Defendant  In  error  aned 
plaintlffa  In  orror,  aa  executors  oC  Horace  B. 
Cbapln,  deceased,  and  obtained  judgment,  and 
the  tatter  sued  out  writ  of  error.  The  dec- 
laration contained  a  count  tliat  the  deceased, 
Horace  E.  Chapln.  in  his  lifetime  became  In- 
debted to  the  plaintiff  In  the  sum  of  $800  fOr 
services  rendered  by  bim  to  said  Obai^  at 
his  request,  and  wblcb  he  promised  to  pay, 
but  failed  to  do  80,  and  wblcb  defendants  also 
failed  to  pay  on  request  There  were  also 
other  common  counts. 

The  bin  of  particulars  was  for  services  ren- 
dered to  H.  E.  Ghapln  by  E.  A.  MitctaeU  In 
attending,  nursing,  and  caring  for  him  at  bis 
request  during  hia  feebleness  and  weakness 
prior  to  and  Including  his  last  Illness.  De- 
fendants pleaded  that  the  said  Horace  E. 
Chapin  was  never  indebted  as  alleged.  The 
bin  of  exceptions  recites  that  plaintiff  pro- 
duced several  witnesses,  who  gave  evidence  to 
prove  that  plaintiff  had  rendered  the  services 
claimed  In  the  cause,  and  what  would  be  a 
reasonable  compensation  for  the  same. 

It  appears  from  the  ordinary  bill  of  acei>> 
tlons  that  presents  tiie  only  matters  for  de- 


termination on  tbe  aaslgnments  of  error  made 
that  there  was  testimony  of  both  parties  be- 
fore the  jury.  Plaintiff  was  Introduced  aa  a 
witness  to  prove  that  be  rendered  the  services 
sued  for  to  Horace  B.  Ohapin,  the  deceased, 
at  a  botd  In  Orlando,  from  April,  1886.  to 
tbe  date  vt  bis  death,  In  AprD,  18B7.  Objec- 
tion was  made  by  defendants  cat  tbe  gnrands: 
Flrat,  fliat  plaintiff  was  a  party  to  the  action, 
and  tntoeated  thmln;  secuid,  that  be  was 
not  rendered  competent  by  section  1005,  Ber. 
St  The  court  ororuled  tbe  objections,  and 
admitted  the  evidence,  to  wUdi  ruling  exc^ 
tlon  was  takoi.  JHalntiff  was  also  permitted 
to  tesU^,  over  tiie  objection  <ff  defendants, 
that  the  services  rendered  Horace  E.  Ohai»in 
were  those  of  a  nurse  and  attendant  of  an 
Invalid,  such  aa  giving  medldn^  calling  a  doc- 
tor, sitting  up  at  nis^t  to  give  medicine,  and 
In  attending  to  the  gennal  duties  In  a  afaft 
room. 

It  was  proposed  to  prove  by  plslntlff  what 
other  services  he  rendered  Horace  E.  Cihqtln 
when  he  was  not  In  the  alck  room,  and  de- 
fendants objected  on  grounds  above  stated. 
The  court  ovwrnled  the  objections,  and  plain- 
tiff tostffled  that  be  served  Horace  fit.  Ghapln 
by  attending  to  bia  correspondence  and  by 
accompanying  him  on  bis  wslks  from  April. 
1896.  to  April,  1897,  not  oontlnoondr,  bat 
only  at  tlmea  when  be  was  In  need  of  the 
plaintiff.  Bsceptlons  were  taken  to  tbe  rid- 
ings of  tike  cornt  admitting  this  testimony, 
and  th^  present  the  only  questlona  tcx  our 
conslderatloiL 

Section  ICB^t  Ber.  St.  pcovldai  that:  *Vo 
person,  In  any  court  or  bidfore  any  officer  act- 
ing judicially,  shall  be  ezclnded  from  testify- 
Ing  as  a  witness  by  reason  of  his  Interest  In 
the  event  of  the  action  or  proceeding,  or  be- 
cause be  Is  a  party  thereto:  ^ovided  how- 
evw  that  no  party  to  soch  action  or  proceed- 
ing, nor  any  person  Interested  fai  tbe  event 
thereof,  nor  any  person  from,  throas^  or  un- 
der whom  any  such  party  or  Interested  per- 
son derives  any  hitwest  or  titie  by  assign- 
ment or  otherwise,  shall  be  examined  as  a 
witness  in  regard  to  any  transaction  or  com- 
munication between  such  witness  and  a  per- 
son at  tbe  time  of  such  examination  deceased. 
Insane  or  lunatic,  against  the  executor,  ad- 
ministrator, heir-at-law,  next  of  kin,  assignee, 
legatee,  devisee,  or  survivor  of  such  deceased 
person,  or  the  assignee  or  committee  of  such 
Insane  person  or  lunatic;  but  this  prohibition 
shall  not  extend  to  any  transaction  or  com- 
munication as  to  which  any  such  executor, 
administrator,  heir-at-law,  next  of  kin,  as- 
signee, legatee,  devisee,  survivor  or  commit- 
teeman stiall  be  examined  on  bis  own  behalf, 
or  as  to  which  the  testimony  of  such  deceased 
person  or  lunatic  shall  be  given  In  evidence." 

For  defendant  in  error  It  Is  Insisted  that 
tbe  rulings  of  the  court  were  not  in  violation 
of  the  statute  as  construed  by  this  court  and 
special  reliance  Is  placed  on  the  case  of  Deans 
V.  King's  Ex'x,  20  Fla.  633.  This  case  be- 
longs to  a  class  of  dedslons  of  this  court  to 
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which  reference  ihonld  be  made  In  order  that 
Its  bearing  may  appear.  In  1852  this  oonrt 
held  that  a  book  accomit  was  not  admlastUe 
MM  eridence  of  tbe  nle  and  delivery  of  goods 
(Hlggs  T.  Bhetie^  4  Fla.  882)t  and  In  1854  an 
act  was  passed  prarldliig  that  'in  all  salts 
and  actions  at  law  at  In  eqalty,  tbe  ibop 
1x>ok8  and  books  of  acconnts  of  eltiier  party 
In  which  the  charges  and  entries  shall  hare 
been  originally  made,  shall  be  admlsalble  In 
«Tldence  In  fiiTor  of  dther  party,  provided 
that  the  credibility  of  socb  evidence  shall  be. 
judged  of  by  the  Jury  In  cases  of  trial  at  law, 
and  by  the  court  in  cases  of  a  hearing  In  eii- 
ulty."  At  the  time  of  Uie  passage  of  this  act 
tbe  common-law  dlsabUlty  of  interested  par^ 
ties  to  testify  had  not  been  removed  or  modi* 
fled  by  Btatnte.  It  has  remained  as  a  part  (tf 
4>tir  statntory  astern  since  it  was  enacted, 
and  Is  emtoaced  In  ttie  Revised  Statntes  (sec- 
tion 1120).  This  Btatnte  was  construed  In 
Hooker  t.  Johnson,  6  Fla.  730,  and  It  was 
there  b^  that  the  book  entries,  to  be  admit- 
tedp  mnat  be  originally  made,  and  contempo- 
xaneons  with  the  transaction;  that  tiie  book 
must  appear  to  be  fairly  kept  and  free  from 
■erasures  and  interlineationB;  toA  that  tbe  par^ 
ty  make  affidavit  tiiat  the  arUcIes  were  de- 
livered, or  tbe  labor  and  services  were  actur 
ally  performed;  and  that  tbe  entries  were 
made  at  or  about  tbe  time  of  the  transaction, 
and  are  the  original  entries,  and  tbe  charges 
have  not  been  p^  Anothff  ease  bearing 
on  the  admlssIbOlty  of  account  books  In  evi- 
dence and  the  oath  of  the  party  In  connection 
thc»w1th  Is  ftoblnson  v.  Dibble's  Adm'r,  17 
Fla.  457,  decided  after  flie  passage  of  the 
act  of  1874  (chapter  1983),  snbstanttally  the 
same  as  section  1096,  above  quoted.  It  was 
beld  ftiat  tbe  purpose  of  this  act  was  to  en- 
large^ and  not  to  restrict,  tbe  competency  of 
parties  as  witnesses,  and  Its  effect  was  to  pro- 
hibit a  party  being  a  witness  as  to  transae* 
tlons  and  communications  between  himself  and 
a  deceased  iwrscm;  but  such  party  could  still 
make  his  suppletoory  oath  as  to  his  books  of 
account.  Us  cross-^amlnatlon  being  restricted 
to  the  matter  of  the  oath.  It  was  also  held 
Uiat  whether  books  of  original  eAtry  are  In 
such  condition  on  account  of  erasures.  Inter- 
lineations, and  like  causes  ss  to  justl^  their 
snbml^on  to  the  Jury  was  a  question  f<Hr  tbe 
trial  judge  to  determine.  The  result  of  tbe 
matter  was  tiiat  tbe  statute  (section  lOM.  su- 
pra) did  not  change  the  rule  under  the  book- 
account  statute  passed  In  1854,  and  parties 
In  interest  could  still  make  the  suppletory  oath 
In  connection  with  such  books,  the  same  aa 
they  conid  before  the  eidarglng  statute  as  to 
competency  of  witnesses  was  passed.  Tbe 
subsequent  case  of  Deans  v.  King's  Ez'x,  su- 
pra, proceeded  upon  this  theory  of  the  law. 
It  was  there  held  that,  after  proving  his  book 
account  by  bis  suppletory  oath,  he  could  tes- 
tify that  tbe  services  charged  In  the  book  and 
sued  for  were  actually  performed  by  him.  It 
was  ruled  that  such  evidence  was  not  In  con- 
travention of  tbe  act  of  1874,  which  only  pro- 


hibited testimony  of  transactlans  or  commnnl- 
ea  tlons  in  such  cases.  The  cases  cited  in  sup- 
port of  tbe  ruling  gave  no  countenance  to  the 
Idea  that  the  teetlmfmy  there  h^  to  be  ad- 
mladble  was  competent  Independent  of  tbe 
statute  in  reference  to  tbe  admission  in  evi- 
dence of  account  books.  In  the  case  cited  of 
Leggett  V.  Glover,  71 N.  O.  211,  It  aiqpears  that 
under  an  eld  book-debt  statute  a  party  could 
prove  bis  account  by  his  own  oath  up  to  fUO. 
A  subeequ^t  statute  was  passed,  giving  a 
party  tbe  i^bt  to  be  a  witness  in  his  own  be- 
half generally,  but  with  a  restriction  that  be 
could  not  testify  as  to  any  matter  between 
himself  and  a  persoi  deceased  where  his  ex- 
ecutor or  admhilBtrator  was  a  party.  It  was 
bdd  that  it  was  not  tiie  purpose  of  the  late 
statute  to  narrow  tbe  competency  of  parties 
to  be  witnesses,  hot  to  widen  the  same,  and 
that  a  parly  stfll  had  tbe  rlg^t  to  prove  bis 
debt  by  his  own  testtantmy  under  the  <dd  Btat- 
nte. A  similar  ruling  was  made  In  the  case 
of  Striddand  v.  Wynn,  Bl  Oa.  600,  and  the 
other  cases  dted  In  the  case  of  Deans  v. 
King's  Elx*x,  supra,  except  Belote  y,  O'Brian's 
Adm*r  (20  91a.  128).  ta  this  cenrt,  hsd  refet' 
ence  ezelnslvdy  to  Bnptfetray  oaths  In  con- 
nection with  bo(A  accounts.  It  was  probably 
never  bitonded  by  ttie  decision  In  the  case  of 
Deans  v.  King's  Sb^  to  go  further  ttian  to 
authorise  an  Interested  par^  to  add  his  sup- 
pletory oath  to  the  extent  formerly  adjudicated 
by  this  court  in  Hooker  ▼.  Johnson  In  connec- 
tion with  a  book  account  The  act  of  1874, 
embodied  bi  section  1096,  Rev.  St,  betog  ia- 
toided  to  enlarge,  and  not  restrict  the  con- 
petency  of  wltneases,  the  former  act  of  1864, 
embraced  in  tbe  re^slon  (section  1120),  was 
not  repealed,  and  to  the  extent  It  goes  It  must 
be  held  not  to  Incinde  testimony  as  to  trans- 
actions or  communicatlona  between  tbe  party 
and  a  deceased  person  vritUn  tbe  meaning  ot 
tbe  exception  In  the  act  (tf  1874,  now  section 
lOOS,  Rev.  Bt  What  was  decided  to  Lewis  t. 
MeglnnlsB,  80  Fla.  410,  12  South.  19.  bi  ref- 
erence to  the  suppletory  oath  In  connection 
with  tbe  account  book.  Is  not  In  conflict  vritb 
tbe  dedslon  In  Deans  v.  King's  Ex'x.  The 
case  of  Belote  v.  O'Brian's  Adm'r,  20  Fla. 
128,  had  no  reference  to  tbe  admission  of  ac* 
count  books  and  suppletory  oaths,  but  dealt 
with  the  admissibility  of  evidence  under  the 
exceptioQS  to  the  act  of  1874  (chapter  1988). 
It  was  h^  that  the  excepttons  In  tbe  statute 
did  not  render  a  witeess  incompetent  gener- 
ally, but  only  to  testify  to  transactions  and 
communications  bad  with  the  deceased  in  bis 
lifetime,  and  that  any  party  could  testify  to 
any  pertinent  fact  if  it  does  not  come  within 
the  exceptions.  Tbe  testimony  held  to  be  ad- 
mlE»IbIe  In  that  case  related  only  to  the  value 
of  certain  medicines,  tbe  like  of  which  was 
furnished  to  the  deceased,  as  shown  by  other 
evidence,  and  what  it  was  worth  to  make  and 
repair  garments  per  year;  and  It  was  held 
not  to  be  within  the  exceptions  In  the  statute. 
When  bo(A8  of  account  are  offered  In  evi- 
dence In  connection  with  tbe  suppletory  oath 
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«f  the  party,  fhe  deeUloiu  In  Hooker  t.  Jotan- 
MD,  Robinson  t.  DlbUe's  Adm'r,  Deans  t. 
King's  Ex*!,  and  Lewie  t.  Megloniss,  txepn, 
wlU  apply;  but,  where  the  testimony  has  no 
connection  with  book  acconnts,  Its  admlsai- 
blUty  most  be  gorerned  by  the  statute  fonnd 
In  section  1095,  Rev.  8t 

Am  shown  by  the  abstract,  the  court  per- 
mitted the  platntur  to  testify  that  he  rendered 
tiie  aerrlces  sued  fw*— that  Is,  In  attending, 
nanlng,  and  caring  tat  the  deceased— at  his 
teqaest,  and  also  that  the  senrlces  rendered 
deceased  were  those  of  a  nnrse  and  attendant 
of  an  taiTaltd,  sneb  as  giving  medicine,  sitting 
op  at  night,  and  attending  to  the  general  dn- 
tles  Id  a  sick  room.  This  testimony  tends  to 
prove  such  a  transaction  between  plaintiff 
and  deceased  as  would  clearly  show  liability 
on  the  part  of  the  latter.  "TransacUons  and 
commnnlcatlona  embrace  every  rarlety  of  af- 
fairs which  can  form  the  subject  of  negotia- 
tion. Interviews,  or  actions  between  two  per- 
nms,  and  Include  every  method  by  whlcta  one 
perstm  can  derive  ImpreaBions  or  Information 
from  the  conduct,  condttkm,  or  language  of 
another."  Heyne  v.  Doerfler,  124  N.  T.  BOB, 
26  N.  B.  iOM;  HolUday  v.  MeKlnne,  22  Fla. 
16S.  The  testimony  admitted  Is  In  violation 
«f  the  exception  In  tbe  statute  tbat  no  party 
to  tiie  action  or  proceeding,  nor  any  person 
Interested  In  the  event  thereof,  shall  be  ex- 
amined as  a  wltnem  In  r^rd  to  any  transac- 
tion or  commnnleatloii  between  sncb  witness 
and  a  poson  at  the  time  of  such  examination 
deceased,  against  the  executor,  etc. 

nie  testimony  In  reference  to  correspond- 
ence and  caning  a  doctor,  brought  out  hi  the 
objections  made,  may,  under  some  conditions, 
relate  to  matters  not  constituting  a  transac- 
tion or  communication  with  the  deceased;  but 
the  proposed  Mer  of  testimmiy  fanpHed  In  the 
ifuestlon  objected  to  called  (or  Improper  evi- 
dence, and  should  not  have  been  allowed. 
Tbe  offer  was  to  show  what  other  service  the 
plaintiff  rendered  to  ttie  deceased  not  tat  tbe 
sick  room. 

For  the  errors  In  the  rulings  mentioned,  the 
Judgment  Is  revmed,  and  a  new  trial  award- 
ed. 8o  ordered. 


AUSTIN  V.  HOXSnS  «t  aL 
OSnprane  Comt  of  Florida.  Hay  9,  1902.) 

JQDOMBNT-OONOLITSIVBNBeS-ORANTBIBS  NOT 
PAETIES— KQUITV— ALLOWANCB  OP  PLBA 
—RIGHT  TO  FtLB  RBPUCATION. 

L  No  aliene^  grantee,  asslgQee,  or  mortgagee 
is  bound  or  affected  hy  a  Judraient  or  decree 
rendered  In  a  tnlt  commenced  by  or  against 
the  alienor,  (grantor,  assignor,  or  mortgagor 
Bobsequent  to  the  alienation^  grant,  assignment, 
or  mortgage,  to  which  he  Is  not  a  party. 

2.  Where  a  idea  in  eqnitr  Is  allowed  npon 
arfpiment,  tbe  complainant  fa  entitled  to  flto  a 
replication,  and  contest  its  troth. 

(Sj-Uabofl  br  tbe  Courts 

Appeal  from  ctrcoit  eoort  I«ke  otimty; 

Jobn  D.  Broome,  Judge. 

f  1.  Sm  Judgmwit.  voL  K.  GmL  Die  11  IM,  UN. 


Bm  by  W.  H.  Austin  against  BuoIcb  O. 
Hoxsle  and  otbers.  From  a  decree  for  de- 
fendants, complainant  appeals.  Revised. 

WUUam  Hocker,  fbr  appellant  W.  S.  Joi- 
nlng^  for  appellees. 

PER  CURIAM,  nils  cause,  having  beai 
reached  In  Its  regular  order,  vras  referred  by 
the  court  to  two  of  Its  commissioners,  Messrs. 
Maxwell  and  Glen,  who  have  reported  tbat  It 
should  be  reversed  for  reasons  hereinafter  stat- 
ed, and  after  dne  consideration  the  court  Is 
of  opinion  that  such  conclusion  la  correct. 

Appellant  Anstto  filed  a  bill  In  April.  1807. 
In  the  court  below,  against  F.  A.  Teague. 
Eunice  O.  Hoxsle.  and  others,  wherein  he 
sought  tbe  foreclosure  of  a  mortgage  executed 
by  tbe  said  Teague  and  wife  to  tbe  Baffam 
Tioan  &  Trust  Ck)mpany,  and  by  It  asslgDed, 
A.  D,  18&i,  to  complainant  Tbe  defendants 
other  tban  Teague  were  alleged  to  have  ik- 
daim  some  Interest  In  the  mortgaged  property 
sobordinate  to  the  Uen  of  complainant's  mort- 
gage. Decrees  pro  confesso  were  entered 
against  all  of  the  defendants  except  Eunice 
O.  Hoxsle,  who  filed  a  plea  of  res  adjudlcata. 
This  plea  was  set  down  for  argument,  allowed 
by  the  court,  and  the  Mil  ordered  dismissed 
as  to  her.  From  tbla  ords  complainant  ap> 
peals. 

Tbe  plea  of  the  defendant  Hoxsle  alleged 
tbat  In  July,  1880,  she  had  filed  a  bill  to  fore- 
close a  mortgage  by  said  Teague  to  her  npon 
tbe  same  property  covered  by  complainant* a 
mortgage,  which  mortgage  of  defendant  was 
execute  on  the  B«me  day  as  complainant's 
mortgage,  but  that  hers  was  first  recorded; 
ttiat  the  Buffum  Loan  &  Tmst  Company  was 
the  record  owner  of  the  mortgage  now  sougbt 
to  be  foreclosed,  and  was  made  a  party  de- 
fendant to  toe  said  suit  of  the  said  Hoxsle 
"to  have  Its  claim  adjudicated  and  Its  claim 
declared  a  Junior  Hen  and  subsequent  Incnm- 
brance,  and  to  have  Its  said  claims  extin- 
guished and  Hen  cut  off";  that  a  decree  pro 
confesso  was  obtotoed  In  said  suit  against  the 
said  Baffom  Loan  ft  Trust  Company,  and  Id 
the  final  decree  rendered  thereon  It  was  ad- 
Judged  and  decreed  "that  Mrs.  Hoxsle's  mort- 
gage be  of  supolor  dignity  to  tiie  said  mort- 
gage" of  complainant,  "and  that  all  of  the 
rights  and  privileges  under  said  mortgage  con- 
cerning said  mortgage  premises  be,  and  the 
same  were  thereby,  cut  off  and  extinguished"; 
that  said  decree  further  directed  sale  of  tbe 
mortgaged  premises  under  the  Hoxsle  mort- 
gage, and  that  she  (defendant  Hoxsle)  became 
tbe  ptirchaser  of  said  property  at  said  sale; 
that  said  sale  to  her  was  confirmed,  and  deed 
executed  In  July,  1896,  and  she  took  Immedi- 
ate possession  of  tiie  premises. 

From  this  plea  It  appears  that  tlie  com- 
plainant's assignor,  the  Buffum  Loan  &  Tmst 
Company,  and  not  the  complainant  himself, 
was  a  party  defendant  to  tbe  suit  wberetn  the 
Hoxsle  mortgage  was  foreclosed.  This  salt 
was  Instituted  In  July,  ISDS,  and  the  assign- 
ment of  tbe  mortgage  to  complainant  by  (be 
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Bnflnm  Loan  A  Trort  OompanT  wai  alleged 
In  the  bUl  to  have  been  made  m  18B4.  **Mo 
alienee,  grantee,  assignee,  or  mortgagee  la 
bound  d  affected  bj  a  Judgment  or  decree 
rendered  ta  a  suit  commenced  by  or  against 
tbe  allen(tf,  grantor,  assignor,  or  mortgagor 
subsequent  to  the  alienation,  grant,  asslgn- 
moit  or  mortgage  to  whldi  he  is  not  a  par- 
ty." Logan  T.  Stleff,  36  Fla.  473.  text  479,  18 
■  South.  762. 

Hie  plea  does  not  allege  that  Mrs.  Hoxsie 
had  no  actual  knovledge  of  the  assignment  of 
the  mortgage  to  Austin.  It  alleges  that  the 
Buffom  Loan  &  Trust  Company,  made  a  party 
defendant  to  her  suit,  was  the  record  owner 
of  the  mortgage  claimed  to  be  owned  by  Aus- 
tin, which  most  be  taken  to  mean  that,  so  far 
as  dtacloeed  by  the  record  of  the  mortgage, 
the  Bnffnm  Loan  ft  Trust  Company  appeared 
to  be  the  owner.  As  there  Is  no  allegation  hi 
the  plea  that  Mrs.  Hoxsle  did  not  bare  actual 
knowledge  of  Uie  assignment  to  Austin,  the 
question  of  the  effect  of  a  want  of  such  knowl- 
edge Is  not  necessarily  hivolved.  It  is  doubt* 
ful,  on  the  showing  made  by  the  abstract, 
whether  a  want  of  such  knowledge  would 
lieve  any  material  bearing  on  tbe  riglits  of  tbe 
parties  under  their  respecttre  mortgages;  but, 
as  this  question  Is  not  necessarily  Involved  In 
determlnlDg  the  sufficioicy  of  the  plea,  ft  Is 
not  adjudicated.  Austin  was  not  a  party  to 
the  decree  set  up  In  tbe  plea  as  res  Jadicata, 
and  under  tbe  rule  annotmced  tn  Logan  t. 
Stleff.  sopra,  his  rights  were  not  thereby  de- 
termlned.  The  plea  of  defendant,  therefore, 
•et  up  no  adjudication  binding  upon  com- 
ptelnant,  and  should  not  bare  been  allowed. 

The  order  allowlog  the  plea  was  further  ob- 
jectionable In  directing  that  the  bin  be  dls- 
mined  as  to  tbe  defendant  Hoxsle  After  It 
was  adjudged  good,  the  complainant  was  still 
entitled  to  file  a  tejAlcatlon,  and  contest  Its 
tnrth,  and  should  hare  been  permitted  to  do 
■0.  1  Beach,  Mod.  Eq.  Pr.  S  Wilson  t. 
MttebeO.  48  Fla.  — ,  SO  South.  703. 

The  decree  should  be  reversed,  and  the  cause 
nmanded,  with  directions  that  the  plea  Ik 
net  aOowed,  and  for  farther  proceedings  not 
hMonsMent  irfth  this  opinion.  It  Is  so  or- 
dezed. 


HBKBNKR  T.  TOWN  OF  OBANGB  GITT. 

(Supreme  Court  of  Florida.    May  14,  1902.) 

HXTNICIPAL    LIMITS-EXCLUSIOW    OF  LAKIW 
eTAT0TOBY  PROCE  EDI  NO— NATURE 
—MODS  OF  RBVIEW. 

1.  The  DFooeedinff  by  petition,  on  behalf  of  a 
party  denring  to  have  bis  laud  ezdnded  from 
the  corporate  limits  of  a  town,  provided  for 
by  sectioD  720  of  the  Revised  statutes,  as 
amended  by  chapter  4<S01,  Laws  1897,  ia  one  at 
law.  a  Judgment  in  which  can  be  reviewed  is 
the  nppeliute  conrt  only  by  writ  of  error,  and 
not  by  an  appeal. 

(Syllabns  by  the  Court.) 

Appeal  from  drcutt  court*  Volnain  county; 
Jobn  D.  Bnxnne^  Jndcib 


Petition  by  William  D.  Heebner  to  have 
fala  land  excluded  from  tbe  limits  of  tbe  town 
of  Orange  Gl^.  From  an  adverse  decision, 
Heebner  appeals.  Dismissed. 

Isaac  A.  Stewart  (Egford  Bly,  on  tb» 
brief),  tot  appellant  F.  G.  Amtln,  for 
pellee. 

PER  OUBIAM.  This  cause,  being  reach- 
ed in  Its  regular  ordOT  on  the  do^iet  f«  flnal 
adjudication,  was  referred  by  the  conrt  to- 
Its  commlsakmers  for  investigatkm,  who  re- 
port the  same  recMDmendlns  dtomiSMl  of  the 
appeal  Upm  cmsUlmtlon  ot  the  came  op- 
<m  the  abstracts  of  tbe  netaC,  the  conrt 
finds  that  tbe  proceeding  was  a  statntory  pe- 
tmen  under  chapter  4601,  Laws  1807,  and 
tzom  tlw  Judgment  In  wlddi  an  appeal  has 
bem  taken  to  tbls  court  Instead  ct  a  writ  of 
error.  Such  a  proceeding  Is  one  at  law,  and 
not  In  equity.  Oltr  of  Tanqn  T.  Mngge,  4& 
Ha.  328^  84  South.  46»;  Same  ▼.  Kaimlts,  80 
Fla.  688,  28  Sontii.  416^  68  Am.  St  Bep.  a02. 
Since  the  adoption  of  the  Revised  Statntea 
there  is  no  such  thing  as  an  appeal  from  a 
judgment  at  law,  but  such  Judgments  can  be 
reviewed  only  by  writ  at  raror,  unless  es- 
pecially otherwise  provided.  The  said  ap- 
peal taken  in  said  cauee  Is,  tberefore,  hereby 
dismissed,  at  the  cost  of  the  appellant. 


JOHNSON  V.  ATKINS. 

(Supreme  Court  of  Florida.    May  6,  1902.> 

IMTOXiCATINa  UQUORS— UCBKSB  TAX— VOXi- 
VNTABT  PATHBNr-RBOOTSRT— FA!I«- 
URB  TO  IfltDB  ^JOBNSB-SFFBCT. 

S.  Taxes  volontaiihr  paid  to  an  offlcer  an- 
thorized  to  receive  them  cannot  be  reoovwed 
from  such  offlcer  by  the  party  paying  same. 

2.  The  tax  collectors  had  power,  under  chap- 
ter  4115,  Act  180S,  to  accent  a  sum  of  money 
la  part  payment  ot  a  license  tax  doe  the  state 
by  a  dealer  In  spirituooB,  vinona,  or  malt  IJq- 
Qors,  and  money  voluntarily  paid  to  such  ofn- 
cer  by  such  a  dealer  on  account  of  the  license 
tax  so  due  could  not  be  recovered  from  tbe  of- 
ficer, even  though  no  license  was  ever  in  faet 
issued,  and  the  dealer  ceased  to  engage  in  the 
sale  of  such  liquors  before  the  expiration  of  th* 
license  year. 

(Syll^us  by  the  Court) 

Errw  to  drcnit  court,  Duval  county;  Btay- 
don  M.  Gall,  Judge. 

Action  by  William  Attlna,  aa  snrrlvlng 
partner  of  the  firm  of  Atkins  ft  Burroughs, 
against  Jamea  B.  Johnson.  Jndgmoit  for 
plaintiff,  and  defendant  brhigs  error.  Be- 
versed. 

John  L.  Doggett.  for  plaintiff  in  erm. 
Oewge  U.  Walker  and  Percber  li'Bngle,  for 
defendant  In  error. 

* 

PBB  CURIAM.  Defoidant  In  error,  plain- 
tiff In  the  trial  court  eoed  i^lntfff  In  error 
In  the  drcnit  court  of  Itaral  connty,  flw  dee- 

^  1  8m  Inttnleatlnf  Uquor^  voL      Cent.  Dig.  i 

Digitized  by ' 


Google 


880 


82  80UTHBBN  BBPORTSR. 


(Fla. 


laratloo,  filed  Vebnaxj  1.  1897,  contalnJiiff 
two  coimtii,— the  first  claiming  9800  for  moof 
liad  and  received;  tba  second  aUegbiff 
that  deCoidant  converted  to  hit  own  me,  or 
wnxigfnUy  deq^ved  plalntlfl  ot  tbe  on  and 
possesalon  of,  plalntilFfl  property,  to  wtt  the 
aum  of  V400Si  Defendant  pleaded  to  tbe  flnt 
count  "nevor  Indebted  as  alleged."  and  to  tho 
second  count:  First,  that  he  dailtti  cwver^ 
slon,  and  do^  wrongfully  depriving  plain- 
tiff of  the  use  and  possession  of  his  money 
as  alibied;  and,  second,  that  the  mon^  st 
leged  to  have  beoi  converted  Is  iM>t  the  moO' 
ey  of  plalntUE.  Issue  was  Joined  on  these 
Ideas,  and  a  trial  had,  with  Terdlct  and  Judg- 
ment for  plaintiff  May  10;  1807.  Defendant 
moved  for  a  new  trial,  upon  flie  grounds, 
among  others,  that  tiie  verdict  was  contrary 
to  the  law  and  the  evidence^  whldi  motion 
was  ovemled,  and  an  exceptkm  noted. 
From  the  jndgment  ait«ed  this  writ  <rf  v- 
ror  la  taken,  and  one  of  the  emns  assigned 
questions  the  propriety  of  the  ruling  upon 
the  motion  tot  new  trlaL 

The  entire  evidence  In  the  case,  as  ex- 
hibited the  abstrscts.  Is  ss  f<^ows: 
Plahitlff,  vailam  Atkhis,  testifled: '  "I  am 
tbo  phUntlfl  in  this  causey  ptiii  i  am  tin  sur- 
viving partner  of  the  firm  nf  Atkins  ft  Bm^ 
roughs.  On,  to  wit,  the  18th  day  of  Felvn- 
aiy,  180B,  I  made  a  demand  npon  James  B. 
Johnson  for  cwtaln  moneys  in  the  sum  of 
four  hundred  dollars  that  had  been  paid  to 
him  by  my  partner  on  account  ot  a  Uqvor  li- 
cense, and  JohnsHk  Eefnsed  to  deliver  the 
said  money.  I  was  In  partnendilp  and  dcdng 
business  o  a  retail  dealer  In  Uqours  in  tiie 
city  of  Ja<fts(mvllle.  Dnval  county,  Flwlda, 
from  the  let  day  of  October,  1894,  to*  the 
2Sd  day  of  January,  18B6,  under  the  firm 
name  and  style  of  Atkins  ft  Burroughs.  We 
did  business  all  during  that  time  without  a 
license^  having  paid,  howeva>,  James  BL 
Johnson,  the  d^endant  In  this  cause,  who 
vaa  then  the  tax  collector  of  Duval  county, 
the  sum  of  four  hundred  doUan  on  the  2d 
day  of  January,  1895,  on  account  of  said  li- 
cense: On,  to  wit,  the  2Sd  day  of  January, 
189S.  my  partner  died,  and  I  went  out  of 
business,  and  then  It  was  I  made  demand 
upon  Mr.  Johnson,  the  tax  collector,  to  re- 
fund the  money  to  me,  and  he  refused  so  to 
do,  becsnse  he  claimed  that  the  balance  of 
the  amount  due  for  such  license  had  not 
been  paid.** 

James  E.  JohnoMi.  as  a  witness  t<a  plain- 
tiff, testifled  as  follows:  "My  name  Is 
James  E.  Johnson.  Tes,  I  Idaitify  this  re- 
ceipt as  having  been  given  by  me  to  Bfr. 
Burroughs  whea  he  paid  me  $M0  as  the  tax 
collector  of  Dnval  county  on  accormt  of  a 
ilqnor  license  that  be  wanted  Issued.  I  did 
not  Issue  the  license  because  all  of  the  num- 
ey  had  not  been  i«ld.  They  did  buslnesB 
without  the  written  evidence  of  a  license.  I 
do  not  ronember  whetha  Mr.  Atkins  ever 
made  demand  of  me  for  the  money  or  not 
I  think  very  probable  that  he  did."  The  re- 


celpt  referred  to  by  this  witness  was  intro- 
duced in  evidence^  and  la  as  f^hnn; 

"Jax.  Jany.  2.  1S9S. 
**BecelTed  from  Atkins  &  Burroughs  tour 
hundred  dollars.  D«p.  tm  a/e  license. 

*<J.  E.  Johnson." 

The  same  witness,  testifying  in  bis  own 
bAhalf,  said:  *'My  name  Is  James  a  JohB- 
SOL  I  am  the  defendant  In  this  causes  At 
the  time  testified  about  by  the  plalntlfl;  I 
was  tax  collector  of  Dnval  county,  Blorlda. 
Mr.  Burroughs,  the  partner  of  the  pbttntiff, 
called  at  my  office,  and  paid  me  the  sum  of 
four  hundred  doUus  on  account  of  a  Uqoor 
license.  The  understanding  between,  tm  and 
I  was  that  he  was  to  come  back  after  that, 
and  pay  the  bfOance  of  the  money.  I  kept 
the  money  under  t****  understanding.  al- 
lowed him  to  do  bnsbiess  during  that  timeh 
but  did  not  Issue  the  license,  because  I  could 
not  issue  it  until  the  wtu^  amount  had  been 
paid,  and  the  whole  amount  never  was 
paid." 

By  the  tiilrd  subdivision  ct  section  9; 
411S,  aroroved  June  2,  1883,  dealn  In 
qHrituous,  vtaums,  ta  malt  UquorB  were  n- 
quired  to  pay  a  state  license  tax  of  9900  In 
each  county  for  each  place  of  tMuineea, 
whether  such  llcoise  was  taken  oat  for  the 
whole  year  or  tracttonal  part  ot  a  year.  Un- 
der that  sectloa  licenses  were  required  to  be 
taken  out  before  such  dealers  should  engage 
hL  botinesB,  and  by  sectUm  10  tax  coDectocs 
were  anthiKized  to  enforce  the  payment  of 
all  license  taxes  1^  the  assure  and  sale  of 
the  pnH»erty.  While  the  power  i^ven  by  fliis 
latter  section  did  not  apply  to  license  taxes 
for  certain  occupations  (T<Anson  v.  Armour, 
81  Bla.  413,  12  SonUL  842),  it  did  ap^  to 
license  taxes  due  by  dealers  In '  splrltaons^ 
vinous,  or  malt  liquors,  and  nndw  that  pow- 
er the  defendant  could,  and  it  was  his  dutTi 
to  have  oifraced  the  payment  of  the  Ucense 
tax  due  by  plaintiff's  firm,  or  so  much  there- 
of as  could  have  been  enforced  by  eelnae 
and  sale  the  iwoperty.  The  testimony 
shows  clearly  that  when  the  $400  were  paid 
to  Johnson  he  was  the  lax  collector  of  Dmal 
county,  and  that  idataitlff's  firm  at  tiiat  time 
was  Justly  due  the  state  the  license  tax  re- 
quired of  dealers  in  spirituous,  vinous;  snd 
malt  llquws,  as  it  had  been  engaged  In  tbat 
business,  witbont  having  paid  such  Ucoise 
tax.  from  Octobor  1,  18M.  Such  Ucoiae  tax 
being  due  the  stat^  It  was  the  duty  of  plain- 
tiff's firm  to  psy  It  to  defendant  aa  coUectw, 
and  the  duty  of  such  coUeetor  to  collect  It; 
and,  if  necessary  tot  that  iMupuse,  the  col- 
lector was  authorised  to  resort  to  the  pomr 
of  sdsure  and  sale  given  t^  the  tenth  sec- 
tion oT  the  act  referred  to.  While  we  do 
not  mean  to  say  that  the  dealer  could  compel 
the  collector  to  receive  from  him  a  part  «ily 
of  an  entire  license  tsx  due  1^  him.  It  vrss 
■within  the  powa  ot  the  collectw  to  do  sa^ 
if  he  chose,  and,  if  he  did  do  so,  flie  money 
would  become  the  property  ot  the  state;  an^ 
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If  Toltintarlly  paid  by  the  deal^,  he  could 
not  recover  It^  even  while  It  remained  In  the 
bands  of  tile  collector,  for  the  principle  Is 
-well  settled  that  taxes  voluntarily  paid  can- 
not be  recovered.  Gooley,  Tax*n,  p.  800. 
Both  Atkins  and  Johnson  testify  that  tbe 
money  was  paid  by  Burroughs  on  account  of 
the  license  tax  then  due  by  Atkins  &  Bor^ 
ronghs  as  dealers  In  spirituous,  vinous,  and 
znalt  liquors.  Neitb»  party  pretends  that 
the  money  was  deposited  with  Johnson  to  be 
held  by  him  untC  the  balance  of  the  tax  waa 
paid,  and  that  It  was  to  be  returned  to  the 
plalntUTs  firm  In  case  the  balance  of  tbe  tax 
-was  not  paid,  or  upon  any  condition  what- 
ever, tt  Is  true  the  recdpt  glvm  Indicates 
tbe  purpose  for  which  the  money  was  paid, 
stotlng,  as  It  does,  that  the  money  was  r»- 
«dved  as  a  *^p.  on  a/e  license."  If  vre 
construe  the  abbreviation  "d^**  as  meaning 
"dcfpo^t,**  the  resnlt  will  not  be  different, 
even  though  the  terms  of  tte  receipt  be  hdd 
to  control  the  testimony  of  the  parties,  for 
its  language  does  not  show  or  Imply  that 
the  money  so  deposited  was  to  be  hdd  condi- 
tionally, or  returned  to  the  plalntUTs  Arm 
In  any  event,  but,  on  tbe  contrary,  that  It 
was  d^Ktslted  unconditionally  on  account  ot 
the  Ucensew  nierefwe  It  was  the  duty  ot 
the  defendant  to  apply  the  money  to  that  ac- 
count and  this  he  undertook  to  do  by  ac- 
cepting fbe  money  and  IssiUug  the  receipt 
Under  these  drenmstances  the  money  be- 
came the  property  of  the  state,  and  the  de- 
fendant Uable  therefor  to  the  state  as  Its  ot- 
flcer,  and,  having  hem  vt^untarUy  paid  to 
defendant  the  plalnturs  firm  on  accoont 
of  the  license  tax  due  the  state.  It  cannot  be 
recovered  from  him  by  this  phiintlfl.  It  la 
true  the  defraidant  does  not  daim  that  be 
has  ever  paid  the  mtmey  to  the  state,  but 
that  fiict  cannot  change  the  character  of  the 
real  transactlfm  shown  In  evidence.  Tbe 
state  has  her  remedies  for  compiling  the 
defendant  to  account  for  this  mon^.  The 
fact  that  she  has  failed  to  enforce  them.  If 
such  be  the  case,  does  not  render  the  de- 
fendant Uable  to  the  plaintiff  for  the  money 
voluntarily  pa^  to  him  on  account  ot  tbe 
license  tax  due  the  state.  The  court  Is  of 
opinion  that  there  Is  no  sufficient  evidence  to 
suppffft  the  verdict,  and  that  the  trial  Judge 
erred  In  refusing  tbe  motion  for  a  new  trial 
The  Judgment  Is  reversed,  and  a  new  trial 
granted. 


FinST  NAT.  BANK  OF  ST.  ATTOnBTINB 

et  al.  V.  KIRKBT  et  ai. 
(Sapreme  CJourt  of  Florida.    Nov.  16,  1901.) 

MASTER  AND  8BRVANT— LIEN  FOR  WAOBS— 
CORPORATION— SUIT  IN  EQUITY-MULTIPARI- 
0USNE3S— MISJOINDER  OF  PARTIES— GENER- 
AL DBMDRRER— REVIEW-LABORERS  ENTI- 
TLED TO  LIEN— CREDITORS  AFFEOTBD— FAR- 
TIES  SUBJECT  TO  LIEN— AUTHORITY  OV  COR- 
PORATE AGENT— RECEIVERSHIP. 

1.  On  an  appeal  from  an  order  oTerruliuK  a 
general  demurrer  to  a  UIl  for  want  of  eqaity, 
Bother  the  qnestion  of  moltlfarionsneBi  nor 
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misjoinder  of  parties  In  the  bill  can  be  raised 
In  the  appellate  court  for  the  first  time,  where 
snch  qneetions  not  presented  below  either 
bj  an  express  ground  of  the  demnrm  w  ore 
tenna,  ai  could  nave  properly  been  done  at  the 
annimeut  of  said  demorrer. 

2.  Under  aectlon  1782,  Rev.  St,  a  bookkeeper 
ot  a  corporation  conducting  a  sawmill  bnaiDess, 
and  another  employs,  whose  doty  it  was  to  keep 
a  record  of  the  time  of  the  other  employes,  aim 
to  attend  to  a  commissary  mn  in  connection 
with  such  mill,  and  another  employd,  who  waa 
under  contract  to  haul  logs  to  the  mill  at  the 
wages  of  $6  per  day,  oaing  his  own  team  In  sO 
doing,  are  all  entitled  to  a  lien  for  their  wages 
on  the  lumber  produced  by  each  mill. 

8.  Under  section  1742,  Rev.  St,  parties  who 
are  given  liens  on  personal  property,  whethw 
In  possession  or  not  are  entitled  to  enforce 
such  Hens  as  against  purchasers  and  creditors 
with  notice  of  such  ileus.  Creditors  without 
notice,  within  the  meaning  of  said  section,  can 
only  consist  of  creditors  who  have,  without  no- 
tice of  such  liens,  acquired  liens  by  judgment 
or  otherwise,  and  cannot  apply  to  general  cred- 
itors without  Hens. 

4.  Where  a  corporation  conducting  a  saw- 
mill basiuess  has  eight  miles  of  railroad  track 
laid  with  iron  rails,  that  Is  used  exclusively 
in  connection  with  such  mill  business  as  an  ap- 
purtenant to  soch  mill,  and  that  is  not  perma- 
nently located,  bnt  sahject  to  removsl  from 
one  wcall^  to  another  as  the  timber  haaled 
thereon  becomes  exhausted,  the  etnployfis  of 
such  corporation  have  a  lien  for  thcar  wages, 
under  section  1782,  Bev.  St,  npon  sndi  uon 
raUs. 

5.  General  powers  conferred  npon  an  agent 
by  a  power  of  attorney  must  be  construed  with 
reference  to  the  special  powers  In  connectioa 
with  which  the  general  authority  is  glvclta;  and 
where  there  is  a  special  power  given  thoreln 
as  to  a  particular  feature  of  the  business  au- 
thorised to  tte  coQdncted,  and  an  express  limita- 
tion is  therein  pat  upon  the  anthorlty  of  tbe 
agent  snch  limitation  will  control. 

C,  A  general  power  as  managing  agent  of  a 
corporation  In  the  conduct  of  its  business  does 
not  clothe  such  agent  with  authority  to  mor^ 
gage  the  property  ot  his  principal. 

I.  A  mortgage,  executed  by  an  agent  ot  a 
corporation,  of  its  property,  may  be  ratified  by 
snch  corporation  either  enresslv  or  Impliedly 
bv  Its  acts,  but  no  such  rstlflcation  can  be  im- 
plied in  the  absence  ot  knowledge  of  the  mort- 
gage by  the  corporation. 

8.  A  bill  in  equity,  brought  to  enforce  labor- 
ers* liens  aggregating  less  uian  f 1.000,  that  does 
not  show  the  tmstence  ot  sny  other  liens  upon 
the  property,  except  those  held  bv  other  parties 
made  defenaants  to  the  hlll,  whose  Hens  are 
alleged  to  be  subordinate  to  those  of  complain- 
ants, and  tbst  does  not  allege  inadequacy  of 
secnrity  for  tbe  Dens  of  complainants,  and  tiuit 
does  not  allege  insolvency  of  the  debtor,  and 
that  fails  to  allege  any  misconduct  wbaterer 
on  the  part  of  the  debtor  with  regard  to  its 
property,  does  not  authorize  the  appointment 
ot  a  receive  to  take  charge  of  tbe  property  of 
snch  debtor,  consisting  of  a  sawmill  and  its 
business,  Mock  on  hand,  eight  miles  of  railroad 
track  and  Its  equipmoits,  and  80,000  acres  of 
land. 

(Syllabus  by  the  Court.) 

Appeal  from  drcolt  court,  St  Johns  county; 
Rhydon  M.  CaH,  Judge. 

Bill  to  enforce  Hens  for  laborers'  wages  by 
Walter  J.  Klrkby  and  otlii  rs  against  tbe  First 
National  Bank  of  St.  Augustine  and  others. 
From  a  decree  for  complainants,  certain  de- 
fendants appeal.  Affirmed  in  part  and  revers- 
ed In  port. 
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Walter  J.  Klrkby.  Qeorge  H.  P.  Seddlng. 
and  John  E.  Bonued,  complabiEmta  below,  on 
September  17. 1894,  flled  tbelr  amoided  bill  of 
complaint  a^InBt  Ibe  Eaat  Florida  Land  & 
Produce  Oompeny.  Limited,  tbe  NatloDal 
Bank  at  JacksonTlIIe.  the  First  National  Bank 
of  6t  AnguBtlne.  WlUlam  a  lOddleton,  and 
Robert  J.  Oliver,  copartners  «■  Mlddleton  & 
OllTer,  George  D.  T.  Dow,  Jamea  T.  BuomU, 
and  F.  J.  Moocrtef  and  3.  H.  Flnley,  H  uB<a«i, 
all(«tiig  that  tbe  Eatt  FltvUbt  limd  ft  Prodnee 
Company  was  the  owner  and  In  poBsesBloQ 
of  a  certain  saw  and  planing  mill  and  ma- 
dilnery,  8  mflea  of  railroad,  2  locomotlvea, 
and  10  log  carts  and  12  railroad  cars,  360,000 
feet  of  Imnbw  sawed  by  said  mfll,  and  ees- 
talD  lands  described  In  an  edilbtt  not  ki  the 
record  sent  to  this  court,  but  preaomably  the 
same  lands  placed  In  tbe  hands  of  tbe  re- 
ceiver; that  the  complainants  were  In  the  tim- 
ploy  of  the  East  Florida  Land  &  Pradoce 
Company,  and  worked  for  said  company  Id 
and  abont  the  said,  mm  nndn  conttnning  coa- 
tracts:  that  said  company  was  Indebted  to  the 
naia  Eirkby  in  the  enm  of  9412  for  labor  as 
bookkeeper,  to  tbe  aald  Bedding  in  the  sum 
of  VIST  for  labor  as  timekeeper,  and  to  the 
•aid  Bnrased  in  tbe  sum  vt  $444.10  tor  labor 
as  teamster,  tbe  said  labor  having  conthmed 
to  August  31,  1S94;  that  complalaaiits,  oa 
September  1,  18&1,  had  aeveraUy  lied  hi  the 
derk's  office  notices  of  their  respective  Hens, 
In  which  notices  the  said  Etrkby  and  Sedding 
claimed  Uena  v/p^m  tbe  mill,  its  macfalnwy, 
and  tbe  logs,  lumber,  and  buOdlng  material 
In  tbe  mill,  InmlKr  yard,  and  premises  of  tbe 
Eaat  Florida  Land  ft  Produce  Company  at 
Neoga,  Fla.,  and  the  said  Bumaed  npqn  this 
property,  and  also  all  mules,  horses,  harness, 
and  carta  on  said  premises.  Tbe  bm  fhrdier 
aDeged  that  tbelr  liens  upon  said  property  wm 
prior  la  dlgatty  to  all  others;  that  the  two 
banks  and  IMdleton  ft  Oliver  dalmed  Hens 
CT  interests  in  said  property,  but  same  were 
anbwdlnatetoUensof  comidalnants;  that  Dow 
and  BuBsell  bad  levied  attadunenti  on  same, 
tnit  mcb  Hens  were  aabordtaute  to  thoae  of 
complainants,  and  that  Moncrief  and  Flnley, 
tmstees,  claimed  a  mortgt^^  on  said  property, 
bat  the  Iten  tbertof  was  subordinate  to  com- 
Xdalnants'  Ucn;  that  complalnanta  were  In  dea- 
tttnte  dreonutanoe^  and  luable  to  give  bond. 
Tbo  relief  prayed  was  that  a  recover  be  ap- 
pointed for  an  of  said  invperty;  that  the  said 
Dow  and  Hnssell  be  severally  enjoined  from 
prosecotlng  their  attachment  soitB;  that  an  ac- 
count be  taken  of  what  was  due  complain- 
ants severally  and  other  holders  of  labor  ll«is 
who  abould  come  In,  prove  tbelr  dabns,  and 
share  costs  of  suit;  that  Hie  imperty  be  sold, 
and,  after  paying  costs  and  attorney's  fees, 
the  balance  of  the  proceeda  be  applied  ikd 
rata  to  the  payment  of  such  labmr  llois. 
Then  followed  a  prayer  for  general  relief  and 
■obpoena. 

On  the  same  day  application  was  made  fOr 
aifpointment  of  receiver  In  accordance  with 
the  iffayer  of  the  bill,  and  on  tbe  hearing  of 


sudi  application  KIddleton  &  Oliver  ffled  an 
affidavit  ot  Mlddleton  that  <m  August  SI,  1894, 
be,  for  Mlddleton  &  Oliver,  had  pnrdiased 
the  lumber  described  In  the  bill,  and  at  the 
time  oi  said  purchase  bad  no  notice  or  knowl- 
edge of  any  indebtedness  of 'the  East  Florida 
Land  ft  Produce  Company  to  its  employes: 
and  an  affidavit  of  their  attorney,  W.  A.  Uac- 
Wllliams,  that  on  said  August  Slst  be  bad 
prepared  the  bill  of  sale  for  sucb  purchase, 
and  had  searched  the  records,  and  found  no 
llm  agafaist  said  lumber;  and  a  cntlficate 
from  t2i«  derk  that  no  Hen  of  labormen,  me- 
chanics, or  materialmen  was  flled  against 
said  East  Florida  Land  ft  Produce  Company 
prior  to  September  1st,  on  which  day  Middle- 
ton  &  Oliver  bad  flled  said  bill  of  sale  for 
record.  On  said  hearing  the  First  National 
Bank  of  St  Augustine  flled  an  affidavit  of 
John  T.  Dlsmukes,  Its  president,  that  said 
bank  had  made  loans  to  the  Bast  Florida 
Land  &  Produce  Company,  and  bdd  mortgages 
on  the  rolling  stock  and  eight  miles  of  rafl- 
road  faron  described  in  Oie  bffi;  ttiat  at  the 
tbne  of  the  making  of  such  loana  and  of  tbe 
receipt  and  recording  of  such  mortgages  h 
had  no  notice  of  the  existence  of  any  labor 
Uens  thereon,  and  had  reason  to  beUeve  and 
had  bdleved  fb&t  a  portion  of  such  loans  bad 
been  used  by  said  company  to  pay  Its  laborm. 
and  that  same  had,  when  the  mortgages  were 
executed,  been  paid  in  full. 

On  said  September  17th  the  court  appointed 
the  receiver  as  prayed,  directing  him  to  take 
possession  6f  all  of  tbe  property  described  In 
the  bin  of  complabit,  Includbig  some  50.000 
or  00,000  acres  of  land  belongtaig  to  the  East 
Florida  Land  ft  Produce  Company,  to  operate 
tbe  mill  in  so  far  as  was  necessary  to  saw 
up  the  logs  on  hand  and  to  dress  such  lumber 
as  It  was  profitable  to  dress,  and  reixidrfng 
hhn  to  file  s  $10,000  bond  before  entering 
upon  his  duties  as  receiver.  Tbe  orda  for 
ther  enjoined  the  furthCT  proaecattan  of  flie 
said  attachment  suits,  and  directed  die  aher 
IfF  to  deliver  the  attached  property  to  ae  ic- 
celver. 

On  the  6th  day  of  November,  18M,  the  Vlrrt 
National  Bank  of  St  Augustine  ffled  Its  anr 
swer,  alleghur:  That  It  held  ftror  mortmes 
upon  the  said  railroad  Iron,  locomotives,  ears, 
and  cartas  w  fOQawa:  One  dated  September 
27,  1890,  recorded  September  29,  1880;  one 
OctobCT  8, 1890,  recwded  Oetobor  V,  1890;  one 
December  21,  18^  recorded  December  27. 
1883;  and  one  July  5,  1894.  recorded  July  & 
1804,  for  loans  made  prior  to  their  execution 
to  tte  Eaat  FbaAAt  LaoA  A  Prodooe  Com- 
peny  that  said  loans  were  bidnced  by  repre- 
sentation of  said  company  to  said  bank  that 
said  property  was  free  fnan  all  llena.  That 
said  bank  had  the  records  seanbed  flsr  lien!*, 
found  none,  and  had  no  knowledlpe  ot  any  on 
said  pnverty  In  taking  wiM  saortgages.  That 
tiie  said  loans  woe  made  to  keep  the  said 
company  going,  part  was  f«r  porchase  money 
of  the  ralla  in  question,  and  part  to  pay  tbe 
vrages  of  complalnanta  and  other  operatives. 
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THiat  onl7  91,800  of  said  mortsageB  bave  been 
paid,  end  that  on  Aagngt  30,  1881,  the  East 
Plorlda  Land  &  Produce  Company  turned  ores 
to  the  hank  29  mules,  2  locnnotlTdfl,  and  10 
log  carts,  and  12  xaflroad  car^  to  be  sold, 
and  proceeds  aroUed  to  nunl^ges;  and  that 
an  of  said  propertr  except  the  mules  was  then 
In  said  recelrer'B  hands.  The  answer  farther 
denies  that  complafnants  hare  any  Uen  on 
said  propotr,  and  sbtb  that,  If  tbej  have,  tt 
la  snbordlnate  to  the  lien  of  respondents  nld 
mortgages. 

On  tiic  same  day  defendants  Mldffieton  & 
Oltrer  filed  a  demurrer  to  the  bin  for  want 
of  equity,  whldi  was  orerruled  on  June  12, 
1809,  and  on  the  Ist  day  of  July  follo^ng 
they  filed  an  answer  alleging  that  on  the 
31st  day  of  August;  1804,  they  purchased 
from  the  East  Florida  land  ft  Produce  Com- 
pany the  860^000  ftet  of  lumber  In  the  bill 
described,  the  consideration  for  said  sale  be- 
ing an  Indebtedneas  said  company  to 
them  of  91,620  for  supplies  furnished  It;  tiut 
said  sale  was  bona  fide,  and  without  knowl- 
edge on  their  part  of  complainant's  liens  or 
claims  for  v-ngee,  and  that  the  lumber  had 
been  ddtrered  to  them  and  in  th^  posses- 
sion from  the  day  of  sale;  that  the  clabns 
of  complainants.  If  due  at  all,  were  fm*  *^ack 
pay,"  which  had  been  allowed  to  accnmolate 
In  the  hands  of  the  Bast  Florida  Land  ft 
Produce  Company,  and  not  for  senices  In 
August,  1884,  or  ai^  not  preceding  currait 
montii. 

On  Deconber  20,  1884,  the  First  National 
Bank  of  St  Augustine  filed  a  eross-bOl 
Against  ttie  Bast  Florida  Land  ft  Produce 
Company,  the  National  Bank  of  JackaonrlUe, 
and  the  complainants  tor  tbe  foreclosure  of 
the  four  mortgages  above  mentioned, — ^tho 
first  for  911038,  the  second  for  94,178  (both 
covering  the  said  locomotlres.  ears,  and 
carls};  the  third  tor  fSOO,  and  the  fourth 
for  91.200  (both  mortgages  being  upon  the 
railroad  Iron);  the  blU  aUeglng  that  91S,- 
was  still  due  on  the  mortgage  debta; 
that  the  liens  of  the  original  complainants, 
if  any  existed,  upon  said  property,  were  sub- 
ject to  ssld  mortgage  liens,  tiie  said  bank 
haTlng  made  the  loans  and  taken  the  mort- 
gages -wiUiout  notice  of  any  Hens,  actual  or 
prospeettre,  upon  said  prop«ly;  that  no  cau- 
tionary notices  of  lloi  were  ever  filed  by 
eomplainanta,  and  the  notices  filed  by  them 
September  1,  1884,  did  not  embrace  the  mort- 
gaged prop«ty;  and  alleges  that  none  of 
said  complalnantB  or  their  fellow  employ^ 
had  at  any  time  any  possession  of  said  prop- 
erty; that  the  JacksonTllle  Bank  had  a  mort- 
gage on  a  portion  of  the  raflroad  Iron  subor- 
dinate to  the  mortgages  of  cross-complaln- 
onts.  Then  followed  the  usual  prayers  for 
relief.  Attached  to  the  croBft-bm  were  copies 
of  the  mortgagee  in  question,  each  purport- 
ing to  be  aecuted  by  the  East  Fl<nrida  Laud 
A  Produce  Company  by  an  attfMney  In  fact 

On  the  rule  day  in  April,  1895,  decree  pro 


confesso  was  entered  against  the  Bast  Flori- 
da Land  ft  Produce  Company  upon  such 
erosB-bm.  and  an  lul^  12,  189S,  the  original 
ctuK^tnants  filed  an  answer  to  the  cross- 
bill, calling  for  strict  proof  of  Uie  Indebted- 
ness alleged  tHereln,  denying  the  erecutloQ 
of  the  alleged  mortg^ea,  admitting  the  filing 
of  tiielr  original  bin.  and  aroring  Out  tb«lr 
liens  said  propoty  wen  of  sqierlor 
dignity  to  any  Hens  or  claims  of  said  cross- 
complainants. 

On  August  10;  1805t  decrees  pro  confesso 
in  the  OTlgtatal  suit  were  mtereA  against  the 
East  Florida  Land  ft  Produce  Company, 
Dow,  and  BusseH  and  on  the  same  day  the 
court  dented  an  application  made  by  the 
Bast  Florida  Land  ft  Frodnce  Company, 
wUch  specially  appeared  im  Out  poxpoaei  to 
qnasb  tbe  servlee  upon  It  In  said  cause. 

Testimony  In  the  case  was  taken,  and  on 
October  19,  1898,  a  decree  was  entered  by 
the  court  that  the  croas-Un  be  dismissed; 
ttiat  complainants  and  all  others  holding 
U»B  of  equal  dignity  had  a  Uen  prior  to  aU 
others  on  the  mill,  madilnwy*  iron  tails,  lo- 
eomotlTes,  cars,  log  carts,  and  other  machin- 
ery and  Implements  used  In  opentlng  said 
mm;  that  they  had  a  Uen  npw  the  lands 
mentioned  In  said  bin,  subject  to  the  mart- 
gage  of  Uoncrlef  and  Flnley.  trostees;  that 
a  master  be  appointed  to  state  Oie  account  of 
what  was  due  oomplidnanto  and  all  other 
creditors  of  the  Bast  Florida  Land  ft  ProOf 
Qce  Company  who  Aould  come  In  and  prove 
tii^  claims;  that  the  master  should  report 
the  amounts,  due  the  several  creditors,  the 
order  of  priority  of  payment  with  the  evi- 
dence upon  wbldi  be  acted;  that  In  ixAng 
this  he  should  be  governed  1^  the  decree  giv- 
ing priority  to  eomplalnanta  and  an  other 
persons  having  labor  Uens  of  equal  dignity 
upon  the  property;  and  ttiat  creditors  so 
coming  In  might  contest  each  other's  dahns 
and  priorities,  except  those  of  the  complsto- 
ants.  From  this  decree  the  First  National 
Bank  of  St  Augustine  and  HIddletou  ft  OU- 
ver  entered  Uieir  separate  appeals  to  this 
court 

W.  A  MacWlllltms  and  U.  G.  Jordan,  for 
appellants  Middleton  ft  Oliver.  J.  C.  Cooper 
and  W.  W.  Dewhnrst  tcx  appellant  First 
Nat  Bank  of  Bt  Augostine.  Wna.  B.  Tooog 
and  A.  O.  Hartridge,  for  appdleea. 

PER  CURIAM.  The  final  decree  rendered 
in  tbis  cause  Is  far-reaching  In  extent  It 
decreed,  among  other  things,  the  reUef  pray- 
ed by  complainants  KlAby,  Sedding,  and 
Bumsed  In  their  blU,  and  that  they  and  all 
others  holding  Hens  equal  In  dignity  wltb 
theirs  have  Uens  prior  In  dignity  to  aU  oth- 
ers on  the  mill,  machinery.  Iron  rails,  loco- 
motives, cars,  log  carts,  and  othex  machineiy 
and  Implemoits  used  to  iq;>eratlng  the  mlU 
mentioned  to  tiie  bUl  of  complaint  and  it 
was  ordoed  that  a  special  master  named 
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take  an  oooount  of  what  was  due  complalii- 
anta  and  idl  oQiee  creditors  of  tbe  defendant 
the  East  Fl<Hrlda  Land  ft  Produce  Company, 
Limited,  who  should  come  In  and  prove  their 
<dalms  within  a  time  spedfled,  and  that  said 
master  r^rt  to  the  court  the  amounts  due 
the  sereral  creditors,  and  the  <wder  In  which 
they  wwe  entitled  to  priority  of  paymoit 
from  the  proceeds  of  the  sales  of  property 
mentioned  in  the  hill  of  complaint,  giving 
priorit}-  to  complainants  and  others  having 
labor  liens  equal  in  dignity  with  theirs  un- 
der the  laws  of  this  state.  Among  the  prop- 
erty mentioned  In  the  bUl  Is  350,000  feet  of 
sawed  lumber.  It  was  also  decreed  that  the 
cross-bill  of  complainant  the  First  Nationsl 
Bank  of  St.  Augustine  be  dismissed,  and  that 
the  moneys  expended  by  the  receiver  In  pay- 
ing taxes  on  the  lands  should  constitute  a 
first  Hen  thereon.  By  interlocutory  order 
prerlonsly  made  in  the  cause  the  court  di- 
rected the  receiver  to  pay  out  of  the  moneys 
in  his  hands  the  sum  of  f 581.27  for  taxes  on 
real  estate,  and  the  sum  of  $124.25  taxes  on 
personal  property,  due  from  the  East  Florida 
Land  &  Produce  Company  to  the  state  of 
Florida  for  taxes  In  the  year  1894.  The  de- 
cree further  adjudged  that  the  complainants 
have  a  lien  upon  the  lands  mentioned  In  the 
bill,  subject  to  the  lien  of  the  mortgage  made 
to  the  defendants  Moncrief  and  Finley,  trus- 
tees. The  First  National  Bank  of  St  Au- 
gustine and  Middleton  &  Oliver  are  the  on- 
ly parties  who  have  appealed,  and  only  in 
their  behalf  is  there  any  contention  that  the 
decree  Is  erroneous. 

From  an  examination  of  the  pleadings  In 
this  cause  and  the  evidence  submitted,  it 
appears  that  the  Interest  of  Middleton  &  Oli- 
ver Is  entirely  separate  from  that  of  the 
First  National  Bank.  They  claim  to  have 
purchased  the  lumber  on  the  mill  yard  of  the 
East  Florida  Laud  &  Produce  Company,  and 
assert  no  claim  to  any  other  property  involv- 
ed in  the  suit  The  bank's  dalm  extends  to 
other  property,  and  hence  appellants  have  no 
unity  of  Interest  as  to  the  subject-matto  of 
the  litigation. 

Proceeding  with  the  separate  Interests  of 
appellants  and  the  sevci  al  assignments  of  er- 
ror which  they  may  urge  for  our  considera- 
tion, we  find  an  objection  of  Middleton  & 
Oliver  to  the  action  of  the  court  in  overrul- 
ing their  demurrer  to  the  bill  of  complaint. 
Under  this  assignment  they  contend  that 
there  Is  an  improper  Joinder  of  parties  com- 
plainant In  the  hill  filed  to  enforce  the  sepa- 
rate Hens  of  the  three  complainants.  The 
demurrer  of  said  respondents  was  for  want 
of  equity.  Neither  multifariousness  nor  mis- 
Joinder  of  parties  appears  to  have  been  as- 
signed as  a  ground  of  the  demurrer,  nor  to 
have  been  urged  in  the  court  below.  Had 
such  objection  been  so  assigned,  even  ore 
tonus,  under  the  general  demurrer  filed  It 
would  have  been  properly  submitted  to  the 
court,  but,  without  this  having  been  done,  it 


cannot  be  ooiuld«nd  bank  Darcey  Lake^ 
4fi  Hlsa.  109;  Fay  t.  Jtuea,  1  Head,  4^; 
Labadte  Hewitt.  8S  lU.  841;  Oholmondel^ 
T.  Clinton,  Turn.  &  B.  107,  text,  116;  Wake 
T.  FaAer,  2  Keen,  69;  Sing  of  Spain  v. 
Machado,  4  Boas.  22B;  Page  Townaend.  5 
Sim.  885;  DtHmOn  t.  Shaw,  2  Stan.  237. 
The  natnie  of  the  miajolnder  is  not  ancta  as 
to  hiV(Ae  the  action  of  this  court  for  Its  cor- 
rection sua  sponte,  aa  waa  tb»  caae  oC  Bank- 
night  V.  Sloan,  17  Fla.  284. 

Tbe  decree  rendered  in  the  cause  against 
Middleton  ft  OUret  is  assigned  by  them  as 
error,  and  under  this  assignment  It  la  cao- 
tended:  First,  that  complainants  have  no 
Hens  under  the  laws  of  this  state  for  their 
respective  demands.  We  are  satisfied  that 
complainants  are  given  H^is  on  the  lumber 
of  the  East  Florida  Land  ft  Produce  Compa- 
ny under  section  1732,  Bev.  St,  which  pro- 
vides as  foUows:  "1732.  For  labor  as  book- 
keeper, clerk,  etc.— In  favor  of  book-fce^>ers, 
derks,  agenta,  porters  and  other  employes 
of  mocbauts  and  transportation  companies 
and  other  corporations:  upon  the  stock,  fix- 
tures and  other  property  of  such  merchants, 
companies  or  corporations."  EIrkby  was 
employed  as  bookkeeper  at  the  mill,  and  Sed- 
ding  was  employed  in  keeping  the  time  of 
other  employte  at  the  mUl  and  attending  to 
the  commissary  of  the  company  kept  in  con- 
nection therewith,  and  are  entitled  to  lleoa 
on  the  lumber  by  the  very  tmns  of  the  stat- 
ute. Bumsed  was  employed.  It  appears,  to 
haul  logs  for  the  mlU  at  $5  per  day,  and  used 
his  own  team  in  doing  so.  Thwe  waa  no  hir 
ing  of  the  team  by  the  mill  company,  nor  an 
agreement  to  pay  Bumsed  any  amount  fcv 
the  use  of  the  team  separate  from  his  aerv- 
ices,  but  the  agreement  was  to  pay  him  so 
much  per  day  for  the  hauHng  vrlth  his  team, 
and  under  such  a  contract  he  Is  entitled.  In 
our  opinion,  to  a  Hen  for  the  amount  due 
blm.  It  Is  further  contended  under  this  as- 
slgnm^t  that  Middleton  ft  Oliver  were  pur- 
chasNB  of  the  lumber  In  question  without 
notice  of  tbe  Hens  of  complainants.  Undv 
section  17^,  Rev.  St,  persons  given  liens  on 
personal  property,  whether  In  possession  or 
not  are  entitled  to  enforce  them  against  pur- 
chasers and  creditors  with  notice,  and  we 
are  of  opinion  that  the  court  was  authorized 
to  hold,  on  the  showing  made,  that  said  re- 
spondents were  such  purchasers,  though  it 
was  ahown  that  they  are  also  general  credit- 
ors. They  rely  upon  the  defense  that  they 
were  purchasers,  and  not  creditors.  Oedlt- 
ors  without  notice,  within  the  meaning  of 
said  section  of  the  statute^  means  those  wbD 
have  acquired  liens  by  Judgment  or  other 
wise,  and  not  general  creditors.  Rogers  v. 
Munnerlyn,  36  Fla.  501,  18  South.  009. 

The  action  of  the  court  In  directing  the 
receiver  to  pay  taxes  due  the  state  on  po*- 
sonal  and  real  estate  of  the  East  Florldt 
Land  ft  Produce  Company  out  of  funds  Id 
his  hands  derived  from  the  sale  of  Inmhtf 
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and  other  penonal  property  Ib  also  assigned 
for  error  by  Mlddleton  &  OIlTer.  The  taxes 
In  question  were  due  for  the  year  1804,  and 
by  the  fifteenth  section  of  chapter  4115,  Acts 
Fla.,  approved  June  2,  1898,  It  la  provided 
that  personal  property  shall  be  responsible  for 
the  taxes  on  real  estate,  and  real  estate  shall 
be  responsible  for  the  taxes  on  personal  prop- 
erty. The  state  was,  therefore,  entitled  to  her 
taxes  out  of  any  money  In  the  hands  of  the  re- 
ceiver, whether  derived  from  real  txe  perscmal 
property  of  the  East  Florida  Land  A  Produce 
Company,  In  the  ordor  made  for  the  pay- 
ment of  the  taxes  the  court  directed  that 
those  doe  on  real  estate  should  constitute  a 
charge  thereon,  and  in  the  final  disposition 
of  the  case  no  doubt  such  order  will  be  car> 
rled  out»  and  the  personal  propaty  relieved 
of  any  taxes  due  on  the  lauds.  We  see  no 
error  In  the  order  made  In  reference  to  the 
payment  of  the  taxes. 

These  api>dlant8  also  assign  aa  error  the 
order  appointing  the  receiver,  but,  as  this  Is 
also  assigned  as  error  by  the  National  Bank 
of  St.  Augustine,  we  will  consider  it  In  con- 
nection with  the  errors  assigned  tta  lat- 
ter. 

One  of  the  errors  assigned  by  the  National 
Bank  of  St  Augustine  Is  that  the  court  erred 
in  decreeing  that  complainants  have  a  lien 
prior  In  dignity  to  all  others  upon  the  mill, 
machinery,  Iron  rails,  locomotives,  cars,  log 
carts,  and  other  machinery  and  Implements 
used  in  operating  the  mill  mentioned  In  the 
complainants*  bllL  In  Its  answer  to  the  bill 
the  bank  claimed  to  be  a  mortgage  creditor 
wltiiout  notice  of  complainants'  liens,  so  far 
as  the  following  property,  and  no  other,  was 
concerned,  vis.,  the  2  locomotives,  12  railroad 
cars.  10  log  carts,  and  8  miles  of  railroad 
Iron.  The  proof  shows  that  this  property  all 
belonged  to  the  Bast  Florida  Land  &  Prod- 
uce Company,  a  corporation,  and  that  It 
was  aU  used  in  connection  with  tiie  operation 
of  the  mill.  The  railroad  Iron  was  laid  upon 
certain  lands,  presumably  of  the  company; 
but  the  proof  shows  that  It  was  not  regarded 
as  being  permanently  fixed  to  the  land,  but 
only  for  temporary  purposes  In  procuring 
logs  for  the  mill,  and  that  such  Iron  Is  fre- 
quently moved  and  rdald  on  other  lands 
whenever  the  tlmbo-  suitable  for  saw  logs 
becomes  exhausted  In  the  particular  IocaUt7. 
We  are  satisfied  that  all  of  this  property 
claimed  by  the  bank  Is  of  the  character  con- 
templated by  section  1T82,  Rev.  St,  before 
referred  to,  and  that  complainants  have,  un- 
der that  section,  a  lien  upon  It,  prior  In  dig- 
nity to  all  othera.  except  as  against  purchas- 
ers and  creditors  without  notice.  We  there- 
fore proceed  to  ascertain  wbetb«  the  bank 
was  such  a  pmvhaser  or  creditor  with  re- 
spect to  the  property  mentioned.  The  mort- 
gages relied  upwi  It  and  offered  In  evi- 
dence purpnt  to  have  beoi  executed  In  the 
name  of  the  company.  In  wA  Instance  by 
an  attorn^  In  fact;  and  In  connection  with 
the  mortgages  tiw  bank  offered  cartifled 


copies  from  the  records  of  8t  Johns  county 
of  the  powers  of  attmiey  under  which  the 
attorneys  purported  to  act  lliese  copies 
and  the  mortgages  were,  upon  complainants 
objections,  excluded  from  evidence,  and  tills 
ruling  Is  assigned  as  error.  As  the  wh<Ae 
evidence  Is  exhibited  to  us  In  the  record,  that 
excluded  as  well  as  that  admitted,  we  shall 
not  stop  to  decide  the  pn^riety  of  that  rul- 
ing, but  omslder  the  case  as  If  the  excluded 
evldmce  had  been  admitted.  It  Is  contend- 
ed on  behalf  of  the  Hen  claimants  that  the 
powers  of  attorney  so  offered  In  evidence 
gave  no  authority  to  the  attorneys  to  execute 
the  mortgages,  and  we  concur  with  that 
view.  In  paragraphs  1  and  11  of  the  powers 
of  attorney  Is  given  In  broad  terms  the  right 
to  conduct  the  business  of  the  company  In 
this  country,  and  to  ^ecnte  any  contractSr 
deeds,  writings,  etc.,  necessary  thereto.  Par- 
agraphs 2  to  10  give  special  powers  In  con- 
nection with  the  business;  those  bearing  up- 
on the  right  of  the  attorney  to  execute  the 
mortgages  In  question  being  paragraphs  8, 
9,  and  10.  The  first  of  these  gives  the  right 
to  open  and  continue  in  the  name  of  the  com- 
pany a  current  account  with  such  bank  or 
banks  In  the  United  States  as  the  attorney 
may  think  fit  and  to  draw  checks  on  same, 
but  forbids  him  to  overdraw  such  accounts 
without  authority  from  the  directors.  The- 
ninth  paragraph  authorizes  him  to  Indorse 
cb^ks,  bills  of  exchange,  promissory  notes, 
and  bills  of  lading,  and  to  draw  bills  from 
time  to  time  upon  the  company  or  persons 
or  companies  having  business  with  It  In  any 
of  the  connections  aforesaid.  The  tenth  par- 
agraph authorizes  the  attorney  to  draw  bills 
from  time  to  time  upon  the  company  for  the 
purpose  of  providing  money  for  current  ex- 
penses, and  to  place  the  proceeds  of  any  such 
drafts  to  the  credit  of  the  banking  account 
aforesaid,,  or  to  remit  the  same  to  the  com- 
pany, or  othmvlse  deal  with  the  same  as 
the  directors  may  from  time  to  time  appoint 
The  language  used  In  paragraphs  1  and  11  Is 
broad,  but  this  must  be  construed  with  refer- 
ence to  the  special  powers  In  connection 
with  which  the  general  authwity  Is  given  (1 
Am.  A  Eng.  Enc.  law,  100(^  and  authorities 
cited);  and  where  thtfe  is  a  special  poww 
given  as  to  a  particular  feature  of  the  busi- 
ness authorized  to  be  conducted,  and  express 
limitations  upon  the  authority  of  the  attor- 
ney therein,  these  vrill  controL  The  power 
sought  to  t>e  exercised  was  tbat  of  mortga- 
ging the  railroad  Iron.  log  carts,  locomotives, 
and  railroad  cars  of  the  company  In  order  to 
effect  or  secure  loans  of  mon^  for  Its  use. 
The  powers  of  attorney  had  expressly  pee- 
scribed  the  manner  In  which  the  attorneys 
could  pledge  the  credit  of  the  company  In 
order  to  raise  funds  for  the  business  by  au- 
thorMng  them  to  draw  on  the  company  for 
that  purpose,  and  had  placed  a  restriction 
upon  thdr  right  to  Incur  even  an  unsecured 
Indebtedness  to  the  bank  by  overdraft  with- 
out ajianm  authority.  This  szdudes  tbs 
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idea  that  the  attorneyB  viere,  by  tbls  instra- 
ment.  anUiorlsed  not  only  to  incur  tbe  al- 
leged Indebtedness  to  the  bank  without  ex- 
press authority,  but  In  doing  so  to  mortgage 
so  substantial  a  imrt  of  tbe  company's  prop- 
erty as  above  described.  Nor  was  tbe  right 
to  mortgage  such  proper^  within  the  powers 
of  the  attorney  as  its  managing  agent.  4 
Thomp.  Corp.  9  4849.  citing  Despatch  Line 
of  Packets  r.  Bellamy  Mfg.  Co.,  12  N.  H. 
205,  37  Am.  Dec.  203;  Whltwell  t.  Warner, 
20  Yt  425.  If,  therefore,  the  mortgages  are 
valid.  It  Ib  because  the  course  of  business 
between  the  parties  or  their  conduct  was 
such  as  to  show  ratlflcaUon  of  the  act  of  the 
agent  In  executing  them,  or  some  grant  of 
authority  to  the  agent  other  than  that  claim- 
ed in  tbe  powers  of  attorney.  No  other 
grant  of  authority  was  attempted  to  be 
shown,  and  after  a  careful  consideration  of 
tbe  testimony  the  court  finds  no  sufficient 
evidence  to  show  ratification  of  any  of  the 
mortga«:ea  except  the  one  dated  Septemb^ 
27,  1890.  As  to  the  property  embraced  In 
that  mortgage,  upon  which  the  proof  shows 
there  Is  now  due  the  sum  of  ¥1,000  and  In- 
terest, tbe  bank  Is  a  creditor  without  notice 
to  the  extent  of  the  amount  due  on  that  mort- 
gage, and  Its  TigbtB  as  such  mortgagee  are 
superior  to  the  Hens  of  tbe  complainants; 
but  as  to  the  other  property  emlwaced  In  tbe 
other  mortgages  the  con4>IaInantB'  rights  are 
superior  to  those  of  the  bank,  although  we 
hold  In  a  subsequent  part  of  this  oplnlto 
that  these  mortgages  are  subject  to  foreclo- 
sure under  the  cross-blU  against  the  Bast 
Florida  Land  A  Produce  Company,  Limited. 
The  Bast  Florida  Land  &  Produce  Company, 
limited,  was  an  Bngllab  corporation,  having 
its  principal  ofBce  In  Ltnidon,  but  conducting 
a  sawmill  business  In  SL  Johns  county.  In 
this  state.  The  management  of  this  bnsineBa 
was  committed  to  Its  managing  agent  at  St 
Augustine,  who  was  also  a  director  of  the 
company,  but  whose  powers  aa  such  ag^t 
were  conferred  by  the  powers  of  attorney  we 
have  already;  considered.  The  attomciys  are 
shown  to  have  frequently  contracted  debts 
with  tbe  bank  In  the  business  of  the  com- 
pany beyond  the  scope  of  the  written  au- 
thority, and  most,  If  not  aU,  of  these  debts 
became  known  to  and  woe  ratified  by  the 
company.  But  it  is  not  shown  that  the  com- 
pany had  any  knowledge  of  the  execution  of 
any  of  the  mortgages  except  the  first  one 
(dated  September  27,  1890),  and  without  sucb 
knowledge  no  ratification  can  be  Implied  (Ox- 
ford Lake  Une  v.  First  Nat  Bank,  40  Fla. 
349.  24  South.  480),  and  no  express  ratifica- 
tion was  attempted  to  be  shown.  Aa  to  the 
mortgage  of  September  27,  1880.  it  Is  shown 
that  the  company  In  London  made  payments 
upon  the  debts  secured  by  It  and  never  re- 
pudiated It  though  it  had  knowledge  of  Its 
execution;  and  such  conduct  Is  sufficient  ha 
onr  judgment  to  ratify  this  mortgage. 

On  tbe  SOtb  of  August  1894.  tbe  managing 
■gent  for  the  company  execited  a  written  In- 


strument authorizing  the  bank  to  take  pos- 
session of  and  sell  certain  property  em- 
braced In  Its  mwtgages,  and  apply  the  pro- 
ceeds to  the  payment  of  said  mortgage  debts. 
This  agent  had  no  authority  to  do  this  nnder 
bls  written  power  of  attorney,  and  there  1> 
no  evidence  that  the  company  ever  ratified 
his  act  in  this  respect 

It  Is  further  contended  1^  the  bank  that 
the  court  erred  In  decreeing  a  first  lien  upon 
the  property  of  the  East  Florida  L^nd  & 
Produce  Company  In  favor  of  all  persons 
holding  liens  of  equal  dignity  with  complain- 
ants, and  In  decreeing  that  the  master  sbooJd 
take  an  account  of  what  waa  due  all  cred- 
itors of  tbe  company  who  should  come  hi 
and  prove  their  claims.  Tbe  bill  does  not 
allege  that  there  are  any  other  Ilea  creditors 
of  equal  dignity  with  complainants.  It  does 
not  allege  that  tbe  Bast  Florida  Land  ft 
Produce  Company  was  Instdvent  or  ahow 
any  reason  for  a  genoal  marshaling  of  Its 
assets,  or  for  bringing  In  any  of  its  lien  cr 
general  creditors.  Under  the  statutes  In 
force  at  the  time  this  suit  waa  bronght  per- 
Bons  holding  several  llou  of  the  nature  held 
by  these  complainants  could  not  properly 
Join  in  a  suit  to  enforce  them  under  tbe  cir- 
cumstances disclosed  by  this  bill  if  a  tlmdy 
objection  was  Inta^Kised.  Tbe  features  of 
the  decree  now  being  considered  were,  there- 
fore, erroneous. 

Another  assignment  of  &croe  on  the  part  of 
the  bank  complains  of  the  dismissal  of  its 
cross-bill.  TblB  cross-bUl  sought  tbe  fore- 
closure of  the  four  mortgages  already  refer- 
red to,  and  to  have  the  foreclosure  decree 
declare  the  lien  of  tbe  mortgages  si^olor  to 
the  liens  of  complainants  upon  the  property 
embraced  ther^. 

A  decree  pro  confesso  bad  been  entered 
against  tbe  East  Florida  Land  &  Produce 
Company, ,  the  alleged  mortgagor,  whlcb  en- 
titled tbe  bank  to  proceed  to  a  decree  against 
It  foredoslng  Its  mortgages,  so  far  aa  that 
company  waa  concerned.  As  we  have  seoi, 
however,  none  ot  these  mortgages  ocept  tbe 
one  dated  September  27, 1880,  were^  as  against 
tbe  complainants,  entitled  to  priority  over 
their  Uens.  The  court  should,  therefore,  have 
retained  tbe  cross-blU.  and  In  tbe  decree  of 
forecloanxe  of  the  mortgages  adjudged  the  ^ 
orities  between  the  bank  and  complahianta  as 
we  have  stated  them  to  exist  The  disnlssal 
of  the  crosB-bill  was,  tber^ore,  enroneoas. 

The  bank  further  assigns  as  aror  tbe  part 
of  the  decree  adjudging  a  Hen  In  favor  of 
complainants  Ktrkby,  Bedding,  and  Bnmsedon 
tbe  land  of  tbe  Bast  Florida  I^uid  St  Prodoce 
Company,  Limited.  The  bank  Is  not  shown 
to  have  any  lien  on  the  lands  of  saKl  c<Hn- 
pany  by  vlrtne  of  any  of  Its  mortgages,  and 
Its  cross-suit  is  not  in  the  nature  of  a  cred- 
itor's proceeding,  nor  Is  the  bUl  of  eompiafai- 
ants  Elrkby,  Seddlni^  and  BoniBed,  as  we 
have  already  seen,  a  creditors*  salt  and  we 
do  not  see  that  tiie  bank  Is  ^titled  to  assign 
error  on  the  festors  oC  tbe  Oeaea  adJodglBg 
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«  lien  on  the  land.  Hie  rl^ts  of  the  bank  u 
■a  seneral  "creditor  are  not  ooncloded  by  the 
woceedlng  In  any  vay  In  thla  mU. 

It  ta  fnrUier  taudbrted  on  the  put  ct  the 
bank  that  the  decree  pro  confeaao  against  the" 
£2  tut  Florida  Land  3t  Produce  Company  noder 
Ui«  hUl  filed  by  Khrkby,  Bedding,  and  Bnrnaed, 
Im  wroneons  becaoae  of  d^ectlTe  eervioe  oa 
said  oonqtany.  A«  stated,  the  produce  com- 
pany la  not  complaining  In  thla  oonrt  ot  any- 
titling  that  was  done  in  the  lower  court,  tboagh 
It  did  appear  there  spedally  to  quash  the  sot- 
lee  against  It  The  entire  reciad  In  reference 
to  the  service  on  the  Bast  Florida  Lmd  & 
Prodnce  Company  does  not  appear  to  have 
been  bron^  np  on  thla  appeal,  bnt,  wifluot 
reference  to  thla,  it  does  appear  fimn  recttala 
In  the  order  appointing  the  recelrw  that  all 
parties^  oomplahianti  and  defendants^  then  ap- 
peared before  the  coort  It  cannot;  ttaereforei 
be  held  that  flie  East  Florida  Land  &  Prod- 
uce Company  waa  not  nmge^  befcse  the  dr^ 
■cult  court. 

The  acttim  of  the  court  bdow  In  appointing 
a  receiver  for  the  property  ot  tiie  Bast  Florida 
Land  &  Pto&ice  Company  la  aasUpMd  as  er> 
root  by  each  of  the  appeUanta.  The  bill  i^on 
which  thla  action  waa  based  all^csd  that  the 
Btast  Florida  tasiA  t  Produce  Company  owned 
certain,  mm  and  railroad  proputy,  lumber, 
and  lands;  that  complalnanta  held  laboren^ 
liens 'npon  the  property  for  stated  siima^  ag- 
sregattaig  lees  than  fLOOO^  and  that  certain 
otiier  partlea,  made  defendants  to  the  bill. 
tktU  liens  or  dlalma  upon  the  property!  bnt 
tbat  the  llena  of  complainants  were  superior 
to  an  others  except  such  other  labor  liens  aa 
might  be  in  force  against  the  property.  The 
bin  alleged  that  It  was  filed  for  the  benefit 
of  such  other  of  these  Itenholders  as  should 
come  Into  the  salt;  but  this,  as  we  have 
seen,  was  Improper,  and  cannot  fomlah  snp- 
port  for  the  appointment  of  a  receiver.  J^&n 
was  no  aHegation  In  tiie  bin  of  Inadequacy 
of  eecnrity  for  the  Uens  of  complainants,  no 
allegatloa  oif  Insolvency  of  the  Eaat  Florida 
Land  ft  Prodoce  Company,  and  no  allegation 
ct  any  mJsooikbict  whatever  on  tbm  part  at' 
said  oompany  wlQi  regard  to  Ita  property. 
Under  swdi  a  bfll  as  13il8  the  appointment  of 
a  receiver  to  take  charge  of  a  sawmill,  Ito 
business  and  sto(±  on  band,  eight  miles  of 
raihroad  and  Its  equipment  and  80,000  accea 
of  land,  as  an  Inddrat  to  the  enforcement 
of  llena  aggregating  leaa  than  f 1,000,  was  olh 
vlonSly  lnqir^er,  and  audi  iecree,  as  against 
the  bank  and  Hlddleton  ft  Oliver,  waa  eno- 
neons. 

Those  portlona  of  the  decrees  which  have 
been  pranoanoed  erroneona  In  this  opinion  are, 
aa  agataut  the  an>elluita,  reversed,  and  In 
odier  reqiecto  the  decrees  are  afilrmed,  and 
the  cauae  Is  remanded,  wltti  directions  for  the 
coiKt  below  to  enter  a  decree  In  accordance 
with  this  optnkm,  to  dispose  of  the  matter  ot 
teeelverdifp  according  to  law,  and  for  audi 
farther  proceedings  u  may  be  proper; 


TATIX)R  et  al.  t.  GLHN8  FALLS  INS.  CO. 

(Supreme  Coort  of  Florida.  AprU  30,  1902.) 

msmtAHCT  FOLRTT-KBrOKMATIOH  — NSCBS- 
fllTT—LACHBB— ACTION  ON  POUCY— LIMITA- 
TION—AVOIDANCE— CANCELLATION  OP  POI.- 
lOY— TOIO  CHABAOTBn-^jLR'nBS-PaOOFS  OT 
LOSS— WAJVBR. 

1.  Where  a  policy  of  fire  insarance  Is  made 
payable  to  the  party  in  whose  name  the  legal 
title  stood  to  the  property  insured,  soch  party 
being  dead  at  the  time  ot  the  execution  of  such 
policy,  no  recovery  at  law  can  be  bad  apon  such 
policy  by  the  heirs  at  law  of  such  deceased 
IMurty  without  a  reformation  thereof  in  equity. 

2.  Where  husband  and  wife,  with  theb  chil- 
dren, reside  in  a  bouse,  the  legal  title  to  which 
stands  iu  the  name  of  the  wife,  and  an  agent 
of  a  fire  insuraace  company  for  years  during 
the  lifetime  of  the  wife  deals  exclosirely  with 
the  husband  in  Meeting  Insarance  of  such 
house,  the  polldes  bring  alwaya  made  payable 
to  the  wife,  and  the  wife  dies,  and  the  husband, 
with  tiieir  children,  continue  thereafter  to  oc- 
cupy and  reside  in  the  said  house,  and  the  said 
agent  of  the  said  Insarance  company,  after 
having  knowledge  of  the  death  of  said  wiffl^  In 
response  to  a  request  from  the  said  husband  to 
lenew  the  insarance  of  said  property,  subse- 
quently to  the  death  of  said  wife  issues  a  policy 
on  the  said  honse,  making  h  payable  as  before 
to  her,  and  receives  from  the  husband  and  re- 
tains the  regular  premium  for  such  insurance, 
and  it  appears  that  such  policy  was  so  made 
payable  by  sucb  agent  through  bis  mistake,  in- 
adTertceee,  and  momentary  forgetfulnese  of  the 
fact  that  the  wife  to  whom  it  was  made  pay- 
idole  was  at  the  time  dead,  and  that  the  husband 
rriied  entire^'  npon  the  said  agent  for  the  issa- 
ance  of  a  valid  policy,  and  the  property  is 
destroyed  by  fire  during  the  life  of  such  policy, 
and  the  husband  and  other  heira  at  law  of  such 
deceased  wife  have  had  no  knowledge  as  to 
whom  such  policy  was  made  payable,  none  of 
them  erw  having  seen  the  same  or  had  access 
thereto  sinee  Its  execution,  such  policy,  under 
these  clrcomstaDces,  will  be  reformed  In  equity 
so  as  to  make  the  same  tiayable  to  the  heirs  at 
law  of  such  deceased  wife,  and  recoTery  can 
be  had  thereon  in  equity,  as  part  of  the  suit 
for  reformation,  to  favor  of  such  heirs  at  law. 

3.  The  failure  of  the  insured  to  read  a  policy 
of  insurance,  even  where  he  has  opportunity 
for  so  doing,  does  not  amount  to  wuch  laches 
on  liis  part  as  will  debar  him  from  having  such 
policy  reformed  for  mistake  tbwein. 

4.  Where  a  policy  of  fire  Insurance  proridee 
tbat  no  recovery  can  be  had  thereon  unless  suit 
thereon  was  brought  within  ■  year  from  the 
destmctiMi  of  the  property,  and  a  suit  at  law  Is 
iMvaght  thereon  withio  such  year,  and  such 
suit  results  properly  In  a  nonsait  by  reason  of 
a  mistake  In  the  name  of  the  party  to  whom 
such  policy  was  made  payable,  which  mistake 
was  diseovered  at  the  trial  of  such  salt  at  law 
by  the  plaintlfFs  for  the  first  time,  the  agent  of 
the  Insarance  company  having  prior  to  ue  fire 
wrongfully  obtaiued  possession  of  the  poHcy, 
■jkI  having  willfolly  withheld  it  and  all  infor- 
mation as  to  Its  terms  and  conditions  from  the 
parties  bringing  such  suit  at  law  thereon,  and 
the  said  party  or  parties  immediately  after  such 
nonsuit,  bnt  after  the  lapse  of  a  year  from  the 
destruction  of  the  property,  file  tiheir  bill  In 
equity  for  reformation  of  such  policy  and  for 
recovery  thereoa  as  reformed,— under  these  cir- 
cumstsnces,  held,  that  the  limitation  provided 
few  by  the  policy  was  effectually  av<rfaed,  and 
that  such  suit  In  equity  could  be  maintained 
notvrlthstandlng  such  limitation. 

D.  Where  a  policy  of  fire  Insurance  Is  made 
payable  to  part  amditioaally  to  a  mortgagee  of 

Tl  Sss  Xaaaranoe,  vol.  IS,  Ouit  iHg.  |  HE 


Digitized  by 


Google 


888 


92  SOUTHBBN  BEPOBTBB. 


the  property  Insored.  who  hu  been  glTcn  po»- 
senion  of  ittch  poller.  >nd  the  Bcent  of  the 
company  issuing  it,  witnotit  girfuff  tne  fire-daT* 
notice  provided  for  in  each  policy  of  his  inten- 
tion to  cancel  same,  and  withoat  the  knowledge 
or  consent  of  the  real  beneficiaries  of  such  pol- 
icy, obtains  the  {wssesaion  thereof  from  the 
daaghter  of  each  mortgagee  during  the  latter's 
absence,  returning  to  her  the  then  unearned 
pro  rata  part  of  the  premium  recaved  therefor, 
such  mortgagee  nor  her  daughter  being  anthor- 
iced  by  the  real  beneficiaries  of  the  policy  to 
receive  each  returned  unearned  premium  w  to 
consent  to  a  eancellatlim  thereof,  and  >ach 
agent  attempta  under  theee  drcumstancea  to 
cancel  said  policy  without  the  knowledge  or 
consent  of  the  real  beneficiaries  of  such  iKtUcy, 
and  the  property  insured  ia  destroyed  by  fire 
within  three  days  after  such  attempted  cancel- 
lation.—that  anch  attempted  cancellation 
of  such  policy  is  a  nullity,  and  that  the  Insur- 
auco  company  was  not  thereby  released  from 
obligation  to  pay  the  subsequent  1(»8. 

6.  Where  a  policy  of  fire  insurance  is  made 
conditionally  payable  to ,  a  mortgagee  of  the 
property  insured,  whose  mortgage  debt  Is  for 
much  less  than  the  amount  of  the  policy,  such 
mortgagee,  or,  If  dead,  his  personal  representa- 
tlTes,  are  not  only  proper,  but  necessary,  par- 
Hea,  conjointly  with  the  other  beneficiaries  of 
such  policy,  to  a  bill  in  eciuity  for  reformation 
of  a  mistake  in  such  policy,  sod  for  recoreir 
thereon  as  reformed;  and  the  decree  in  such 
suit  may  properly  adjut  between  the  complain- 
ants their  reapcKtlTe  Interests  In  th»  recoTeiy 
thereon. 

7.  A  fire  insurance  company,  by  uncondition- 
ally denying  any  liability  whatsoerer  on  Its 
policy  upon  the  deatmetion  of  the  property 
covered  tberebr,  wairea  proofs  of  loss  inoTided 
for  in  such  pohcy. 

(Byllabna  by  the  Court) 

Am^eal  from  drcDlt  ooiir^  Onnge  county; 
John  D.  Broome,  Judge. 

Bill  to  leform  ui  Insnruioe  policy  by  J.  D. 
Taylor  and  others  against  the  Olens  Falls  In- 
surance Company.  Trom  a  decree  for  de- 
fendant .  complainants  appeal.  Berereed. 

The  appellants  filed  their  bill  In  equity  on 
March  25,  1887,  In  the  circuit  court  of  Orange 
county  against  the  appellee,  alleging  as  fol- 
lows: That  Eudora  O.  Taylor,  wife  of  said 
J.  D.  Taylor,  was  prior  to  this  snlt  the  owner 
of  a  certain  two-story  frame  building  at  Win- 
ter Park,  In  said  county,  known  as  the  "Le- 
may  Boilding,"  then  and  since  used  as  a  resi- 
dence fw  said  Eudora  and  J.  D.  Taylor  and 
their  family,  of  the  Taiue  of  about  $4,500,  and 
which  building  was  In  the  full  care,  custody, 
and  control  of  said  J.  D.  Taylor  during  the 
lifetime  of  his  said  wife  and  since.  That  pur- 
snant  to  such  control  said  J.  D.  Taylor  had 
from  and  since  1891,  and  until  1894,  procured 
Insurance  on  said  building  against  loss  by 
fire.  Prior  to  1891  the  amount  of  Insurance 
was  ¥2,500,  one-half  of  which  was  placed  In 
the  defendant  company,  the  Glens  Falls  In- 
surance Company,  through  one  W.  F.  Barnes, 
then  and  now  the  agent  of  said  company. 
That  in  1881  said  Barnes  visited  and  Inspected 
the  premises,  acting  for  a  Mrs.  Eliza  Kim- 
brough,  and  placed  a  loan  of  $400  on  the  prop- 
arty  for  her;  said  J.  D.  Taylor  and  wife, 
Eudora,  Joining  In  a  note  and  mortgage  on 
said  property  to  secure  said  loan  of  $400. 
Said  Barnes  insured  said  premises  for  that 


year  In  £be  name  of  ■odcm  O.  Ttylor  ss  own- 
er, $1,250  of  said  tnaurance  being  placed  in 
defendant  company,  and  payable  to  said  mort- 
gagee as  her  Interest  should  appear.  That 
said  Eudora  died  November  19, 1802,  intestate, 
leaving  a>  taelrt  at  law  her  bmband  and  the 
chfldrwi  mmtioned  as  complainants,  and  an 
continued  to  occupy  said  residence,  and  aald 
J.  D.  Taylor  continued  in  cmitrol  thereof  and 
was  duly  appointed  administrator  of  decedaii's 
estate.  Public  notice  of  the  death  of  said 
Eudora  and  ot  ibe  appotntment  of  said  J.  D. 
Taylor  were  made  according  to  law  in  said 
county.  At  tiie  expiration  of  ttie  poUcy  of  in- 
surance of  $1,250  in  defendant  company  cbi 
Korember  18,  1883,  said  J.  D.  Taylor  request- 
ed said  Barnes  to  renew  same.  Tbat  at  the 
time  sidd  Taylor  bdlered  and  bad.  good  rea- 
scoi  to  belteve  ttiat  said  Barnes  knew  of  tbe 
deatih  of  said  Budora,  and  that,  relying  upon 
tills  knowledge^  and  depending  npmi  tbe  skill 
and  knowledge  <tf  said  Barnes  as  aald  agent 
of  defendant  company  to  i»oper^  write  said 
policy  of  insurance  of  irtilCh  he,  tbe  said  J. 
D.  Taylor,  was  wholly  Ignorant,  be  gave  said 
Barnes  no  instructions  whatever  as  to  what 
name  as  owner  shoold  be  htsoted  ttuxetn. 
Tbat  aftorwards  it  appeared  fbat  aaid  Banes 
elthw  had  no  knowledge  of  tbe  deafii  of  said 
Eudora,  or  had  forgotten  this  fact,  and  thus, 
by  the  Inadvertence,  accident,  and  mlsta^^e  of 
said  J.  D.  Tayltnr  and  said  Barnes,  and  by  the 
error  of  said  Barnes,  said  Insnrance  <m  said 
building  In  said  defendant  company  was  re- 
newed In  the  name  of  Eudora  Taylor  as  own- 
er, she  being  then  dead,  and  not  in  the  name 
of  her  estate,  or  of  the  heirs  of  the  estate  of 
said  Eudora.  or  of  her  said  husband  as  ad- 
ministrator or  trustee  w  agent,  or  In  such 
manner  and  form  as  was  proper,  and  as  said 
J.  D.  Taylor  then  and  since  snpiMMed  aald 
policy  to  have  been  written  nntn  Just  before 
tbe  bslnglng  of  this  suit,  he  not  having  read 
said  policy  by  accident  and  Inadvertence.  And 
that  on  November  13.  1894,  said  J.  D.  Taylor 
again  requested  said  Barnes,  as  agent  of  said 
defendant  company,  to  renew  said  insurance 
'in  said  company,  and,  not  baring  discovered 
the  error  In  the  expiring  policy,  and  still  be- 
lieving said  Barnes  knew  of  the  death  of  said 
Eadora.  and  being  Ignorant  of  the  proper  man- 
ner and  form  of  writing  said  policy,  he,  tbe 
said  J.  D.  Taylor,  gave  no  other  Instructions 
to  said  agent  but  a  request  tor  such  renewal, 
wholly  relying  on  and  trusting  bim  to  properly 
write  said  {wUcy,  but  expecting  and  Intending 
that  said  policy  should  be  written,  not  In  the 
name  of  said  Eudora  O.  Taylor,  deceased,  but 
of  said  J.  D.  Taylor,  as  agent  or  trustee  or 
administrator  of  her  estate,  or  In  the  names 
of  the  heirs  of  hear  estate,  or  as  shonW  be  fit 
and  proper  to  write  the  same.  The  premium 
for  said  Insurance,  amounting  to  $48.75,  was 
advanced  for  and  loaned  to  said  J.  D.  Taylor 
by  said  EUza  KImbrongb,  mortgagee,  and  paid 
to  said  agent,  and  said  insurance^  In  case  of 
loss,  was  payable  conditionally  to  ha-  as  mort- 
gagee; and  said  policy  was  Issued  by  said 
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agent  for  one  feax  from  NoTember  13,  1884, 
and  delivered  to  said  mortgagee,  or  lield  by 
tilm  as  agent  for  said  Mrs.  Klmbrough  (he 
then  baTlng  other  policies  In  bis  possession  of 
said  mortgagee  as  her  agent);  so  that  said  J. 
r>.  Taylor  did  not  see  said  policy  (a  substan- 
tial copy  of  which  policy  was  attached  to  the 
bin.  complainants  alleging  that  the  defendant 
company  had  preTiously  procored  possession 
of  the  original,  and  refused  to  deliver  it  to 
the  complainants,  or  -a  copy  thereof,  or  to  dls- 
cl<»e  Its  contents).   That  on  the  16th  of  May, 
1895,  said  agent  called  on  Miss  Alice  Kim- 
brougta,  a  daughter  of  said  Eliza,  and  inform- 
ed her  that  the  defendant  company  had  di- 
rected him  to  cancel  said  contract  of  Insurance, 
and  to  return  the  pro  rata  of  unearned  pre- 
mium, and  bonded  her  $24.36,  representing 
same  to  be  the  said  amount  of  unearned  pre- 
mium; and  said  agent  did  thereopoa  return 
said  policy  to  said  defendant  company  (the 
same  then  being  in  his  possession  as  agent 
tor  said  mortgagee).  That  said  Alice,  through 
Ignorance,  accepted  said  mon^.  and  reported 
same  to  her  mother,  but  did  not  Inform  J.  D. 
Taylor  nor  any  of  said  complainants.  That 
neither  said  Alice  nor  her  mother,  the  sold 
BUza,  had  any  knowledge  that  the  terms  of 
said  policy  provided  that  on  canceling  same 
by  the  company  five  days'  notice  should  be 
given  the  Insured,  nor  did  either  intend  by  re- 
ceiving said  money  to  waive  such  provision, 
and  neither  was  in  any  regard  the  agent  of 
said  J.  D.  Taylor  or  any  of  said  complainants 
respecting  said  insurance,  nor  bad  either  any 
authority  to  assent  to  such  cancellation  or  to 
receive  said  unearned  premium  for  complain- 
ants, nor  did  either  so  Intend.    That  on  the 
lOth  of  May,  1895.  about  1  o'clock  at  nigbt, 
and  less  than  three  days  after  the  pretended 
cancellation,  said  building  was  totally  con- 
sumed by  fire,  said  fire  having  originated  in  an 
adjoining  building,  and  the  cause  thereof  was 
unlmown  to  complainants.   That  Immediately 
after  the  said  burning  of  said  building,  to  wit, 
on  said  10th  of  May,  said  3.  D.  Taylor  called 
on  said  Eliza  and  Alice  Klmbrough  for  the 
said  policy  of  insurance  (having  some  time 
previously  been  Informed  by  said  agent  that 
It  was  In  their  custody),  and  learned  for  the 
first  time  of  the  pretended  cancellation  of  satd 
policy.    S.I  Id  Taylor  then  called  upon  said 
agent  and  stated  the  loss  of  said  building  by 
said  flre,  whereupon  said  agent  then  and  there 
Informed  him  that  the  policy  had  been  can- 
celed, and  that  the  defendant  company  refused 
to  pay  the  same,  and  denied  all  liability  there- 
under. That  all  efforts  of  said  Taylor  to  pro- 
cure a  return  of  said  policy  from  defendant 
company,  or  to  secure  from  them  a  copy 
thereof,  or  information  of  Its  contents,  wholly 
failed,  though  every  legal  effort  was  made  so 
to  do.   That  suit  was  brought  against  defend- 
ant company  In  the  circuit  court  of  said 
Orange  county  on  said  contract  of  Insurance, 
and  in  the  trial  thereof  it  appeared  by  the 
sworn  testimony  of  said  agent  Barnes,  that 
aald  policy  had  been  by  him,  throngh  Inad- 


vertence and  mistake,  written  hi  the  name  of 
Ehidora  Taylor,  she  being  at  the  time  deceas- 
ed; whereupon  the  Judge  held  that  said  policy 
could  not  be  sued  upon  In  said  action,  and 
plaintiff  was  then  alid  there  forced  to  take  a 
nonsnit  That  this  suit  in  equity  was  there- 
fore brought  to  reform  and  enforce  said  con- 
tract, there  being  no  other  adequate  remedy. 
That  said  Eliza  Klmbrough  had  died,  and  said 
Alice  duly  appointed  her  administratrix,  and 
was  Joined  as  a  compteinant  because  of  the 
said  interest  as  mortgagee.  That  salft  Alice 
had  prior  to  this  suit  tendered  to  said  agent 
of  said  defendant  company  a  return  of  the 
amount  of  the  unearned  premium  paid  her  by 
said  agent,  with  legal  Interest  to  date  of  such 
tender,  but  which  offer  was  refused,  and  she 
was  still  ready  to  pay  same.  That  said  policy 
of  Insurance  contained  a  provldon  that  in 
case  of  loss  by  flre  suit  should  be  commenced 
within  12  months  from  such  flre.  That  suit 
had  80  been  commenced  as  already  stated,  but 
ended  In  a  nonsuit  as  alleged.  That  the  en- 
forcement of  such  provision  would  In  this  case 
be  Inequitable  as  against  these  complainants. 
Tliat  the  error  In  said  policy  had  only  been 
recently  discovered,  and  since  the  expiration 
of  said  limitation.  That  said  error  was  the 
fault  of  the  defendant  company.  That  the  de- 
fendant company  had,  by  Its  refusal  to  give 
to  complainants  said  policy,  or  a  copy  thereof, 
or  information  of  Its  contents,  prevented  them 
from  sooner  ascertaining  said  error;  and  that 
said  provision  was  not  of  the  essence  of  said 
contracts  and  that  complainants  were  In  no 
wise  in  default  herein,  other  than  by  reason 
of  the  error  and  mistake  of  defendant  com- 
pany. The  prayer  was  to  reform  the  contract 
so  It  should  read  In  the  name  of  heirs  of  the 
estate  of  said  Eudora  O.  Taylor,  and  same  as 
reformed  be  enforced  against  defendant;  also 
a  prayer  for  general  relief.  The  policy  of  in- 
surance Is  stated  to  be  for  |1.250,  Issued  by 
defendant  company  In  name  of  Eudora  O. 
Taylor  for  one  year  from  November  14,  1894, 
to  November  14,  1885,  insuring  against  loss 
by  flre  the  building  already  referred  to  as  the 
"Lemay  Building'*  In  Winter  Park,  Fla.;  loss, 
if  any,  conditionally  payable  to  Eliza  Klm- 
brough, mortgagee;  providing,  among  other 
things,  tbat  the  policy  should  l>e  void  If  the 
Insured  concealed  or  misrepresented  any  ma- 
terial fact  or  circumstance  connected  with 
such  insurance,  or  If  the  Interest  of  the  In- 
sured in  the  property  be  not  truly  stated  there- 
in; tbat  the  company  might  cancel  said  policy 
by  giving  five  daye^  notice  oi  such  cancella- 
tion and  retaining  only  the  pro  rata  premium; 
that  Immediate  notice  of  loss  should  be  given 
to  the  company  in  writing;  that  no  suit  or 
action  on  the  policy  should  be  sustained  In  any 
court  of  law  or  equity  until  after  full  com- 
pliance with  all  the  requirements  of  the  pol- 
icy, nor  unless  commenced  wiUiln  12  month* 
next  after  tbe  flre. 

To  the  bill  the  defendant  demurred  on  the 
following  grounds:  (t)  That  the  case  stated 
entlfled  complainants  to  do  relief.   <2)  That 
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the  person  Insured  was  not  Bole  ownor  of  the 
iDsnred  lonperty.  and  had  no  tnterest  therein 
Trbaterer.  (8)  lliat  said  contract  of  Insurance 
■was  wholly  null  and  void.  (4)  That  the  bin 
did  not  ahow  that  defoidant  iroald  have  en- 
tered Into  a  contract  of  tosorance  of  the  said 
prc^erty  vlth  any  other  person  than  said  Bn- 
dora.  (C)  That  a  contract  of  Insurance  la  a 
purely  personal  one;  that  to  reform  the  con- 
tract as  prayed,  so  as  to  indemnify  others 
than  the  person  contemplated,  was  not  to  re* 
form,  \mt  to  make  a  new  contract  (6)  That 
aa  aueired,  the  defoidanf  a  agent,  when  the 
contract  was  made,  did  not  know  or  had  for- 
gotten tlut  the  peram  Insured  was  then  dead, 
and  said  Taylor  was  aware  ot  sadb  tact,  then 
there  was  no  uniting  of  mlnda  aa  to  the  per- 
scm  insured  or  bous^  to  be  Insured,  and  there- 
fore no  Talld  contract  capable  of  reformation. 
<7)  That  If  It  was  true  **that  said  J.  D.  Taylor 
believed  said  Barnes  then  and  there  knew  of 
the  deatii  of  said  StudOTa>  and  relied  upon 
audi  knowledge  of  her  deaflt  and  npon  said 
Agent'a  snperlor  knowledge  and  ability  as  to 
the  proper  form  of  writing  insurance  policies, 
of  which  said  Taylor  was  wht^  ^orant, 
lie,  tha  said  Taylor,  In  requesting  the  renewal 
of  said  Insurance,  did  give  to  said  Barnes  no 
special  Instructions  for  the  making  out  of  said 
policy,  and  therefore  by  accident,  madrei^ 
fence,  and  mistake  of  said  Taylor  and  said 
Barnes,  who  It  since  appeared  had  no  knowl- 
edge, or  had  forgotten  said  death  of  said 
Bndora,  the  said  policy  of  Insurance  for  the 
year  I89S  on  the  described  btdldlng  was  re- 
newed In  the  name  of  the  sidd  Sludora  Tay- 
lor, she  being  then  dead,  and  not  In  fiie  name 
of  her  estate  or  heirs,  or  of  said  J.  D.  l^lor 
as  agent  or  trustee^  as  said  Taylor  Intended  It 
should  be  «nA  supposed  It  had  been  untiD  Just 
before  fb»  biingli^  of  this  suit,  he  not  harr 
Ing  read  said  policy  tiy  accident  and  inadrer- 
tence,"-~flien  said  complainants  show  a  nds- 
take  of  fiicta  arising  from  the  negHgence  of 
■said  complainant  Taylw  when  tiie  means  of 
.  knowledge  frere  readily  accessible,  and  tbe 
party  comidalning  did  not  exercise  the  degree 
ot  diligence  which  may  be  fftlrly  expected 
from  a  reasonable  person,  and  Oiat  aald  con- 
tract Is  Incapable  of  reformation.  ^  That  It 
does  not  appear  ttiat  the  writing  sought  to  be 
reformed  deviates  from  the  understanding  and 
Intentlm  of  both  parties  to  its  execution.  (9) 
If  said  contract  waa  valid,  and  capatde  of  ref- 
ormation BO  as  to  speak  of  tiie  time  -^len 
made,  then  by  Ita  provldons  no  suit  action 
on  It  for  any  loss  shall  be  sustained  until  aft- 
4x  fun  compliance  by  the  insured  of  all  fore- 
going requirements,  nor  unless  commraiced 
within  12  monUiB  after  the  fire;  and  It  ap- 
pears from  the  allegations  of  Qte  bin  that 
more  tfian  i2  montiiB  elapsed  aft»  the  fire 
before  the  commencement  of  the  suit 
That  tiiere  is  a  misjoinder  of  parties  com- 
plainant 

XTpcm  tiie  filing  of  this  danorrer  the  com- 
plainants amended  their  bin,  wUch  amend- 
ment charged  that  said  Barnea,  as  agent  of 


said  defendant,  had  actual  knowledge  of  the 
death  of  said  Budora  Taylor  at  the  time  of 
writing  the  said  Insnrance  policies  of  1893 
and  18M,  but  that  at  sndi  time  he  (aald 
Barnes)  l»d  forgotten  sucb  tect  of  her  deadi, 
and  for  this  reason  made  sodi  policies  In  the 
name  of  Bndora  Taylor,  Instead  <tf  In  Ox 
name  of  the  hebs  of  ho*  estate,  or  of  said 
J.  D.  Taylor  as  agen^  trustee,  or  attorney,  as 
such  agent  would  have  written  the  same  but 
for  such  Inadvertence  and  foi^tfolness  of 
said  Barnes.  Whereupon  the  d^iendant 
amended  tlie  seventh  ground  of  Its  demurrg 
to  conform  to  the  amended  allegations  of  tiie 
bill,  making  ttie  same  point  therdn  of  negli- 
gence on  tiie  part  of  3.  D.  Taylor  tm  the  cause 
of  the  emff  of  said  Barnes,  and  fliat  saM 
amended  allegatitms  showed  negligence  on 
ttie  part  of  the  oranplalnants,  and,  as  annend- 
ed,  api^led  the  donurrer  to  tide  entire  Ma  as 
amended.  On  the  hearing  this  demmrer  was 
sustained,  and  the  compla  In  ant^f  bill  dlandss' 
ed,  and  from  this  decree  tbm  complalnanla 
hare  appealed  to  this  court 

W,  H.  Jew^  for  appellanta.  A.  W.  Oock- 
reU  &  Son,  tot  appellee. 

TATLOB.  a  3.  (afta  statbig  tbe  Ikcti). 
The  circuit  Judge  erred  In  sostatolng  fhe  de- 
fendant's demurrer  and  in  dlsmlsalng  the  VOL 
The  allegatlonB  of  the  bin,  if  sostataud  by 
proo^  make 'a  case  entitling  the  couipUJnants 
to  a  recovery  as  prayed.  That  Qun  conU 
not  properly  be  a  recovery  at  law  npim  Uie 
cmtract  of  Insurance  in  Its  present  fonn  as 
made  to  Bndora  O.  Taylor,  deceased,  tfie  be- 
ing dead  at  the  time  of  Its  encotkm,  wttkmit 
a  reformation  tttereof  In  equity,  Is  sustained 
l/y  the  authorities.  Sun  Ins.  Go.  t.  Green- 
vlUe  Building  ft  Loan  Aaa^  68  N.  J.  Law, 
867,  88  AtL,  962;  Oliver  v.  losarance  Co^  2 
Cart.  277,  Fed.  Gas.  Nql  10^408;  Insurance  Go. 
T.  Hoflni^er,  4S  Miss.  SIB;  Qunrance  Od. 
V.  Haas»  87  Ky.  fiSl,  9  B.  W.  720,  2  H  R.  A. 
61;  Balen  t.  manranoe  Ca.  67  Midi.  179; 
84  N.  W.  654;  Insurance  Go.  t,  Boyle,  21 
Ohio  8t  HO.  The  case,  as  made  by  the  bUI. 
entities  tiis  complainants  to  a  reformation  of 
the  policy.  No  spedflc  imtmctlons  vrere  giv- 
en J.  D.  Taylor,  acting  aa  tiie  agent  ot  the 
ownws  In  procnring  the  Insnranee,  as  to  whom 
the  polb^  Bhould  be  made;  taia  e(de  Instme- 
tlon  on  tiiat  sabject  being  that  he  desired  the 
Insurance  renewed,  and  he  relied  upon  the 
agent  of  the  defendant  cwnpany,  who  had 
been  for  years  Insuring  the  proipratT,  to  pre- 
pare and  execute  a  valid  policy  that  would 
efTectnally  bind  the  company  and  Insure  Qie 
property.  The  agent  had  knowledge  of  the 
foct  Qiat  Budon  O.  Taylor,  the  former  owner 
of  the  ^operty.  was  dead  at  the  time  of  tiie 
Issuance  of  the  policy,  yet  ftora  momentaxj 
Corgetfulaess  of  the  fact  at  tlie  time  inad- 
vertent^ made  it  out  dlrectiy,  in  her  name, 
as  previous  policies  on  the  same  property  is- 
sued by  him  had  been  so  made.  Indeed.  One 
next  preceding  poUcy  on  tiie  property  Issued 
by  the  same  defendant  company  throogb  ttb 
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same  axent,  tbat  ran  Its  full  time  and  bad 
■expired,  and  for  vhlcb  Uie  defendant  recdlTed 
and  retained  tbe  full  premium,  was  llkewlae 
throngh  inadvertence  made  directly  to  tbe 
«ald  Bndora  O.  TbjIw,  abe  being  dead  at  tbe 
time  ot  ita  Isanance.   3,  D.  Taylor,  tbe  hoa- 
iMnd,  acted  all  aloog  as  tbe  ag«it  for  bla 
-wife,  Sudora,  during  ber  life,  In  procuring  tbe 
Insurance  of  tbe  property.   He  lived  upon  It 
with  her  and  their  cbildrea  np  to  tbe  time  of 
ber  death,  and  afterwards  continned  to  re- 
side there  with  bis  children  from  the  time  of 
her  death  until  Ita  destruction  by  fire;  there 
being  no  change  In  tbe  occupancy,  control,  and 
possession  thereof.    The  same  agent  of  the 
same  defeodant  tiad  always  prior  to  Kadora's 
<leatb  dealt  personally  with  him  in  effecting 
Insurance  upon  tbe  property,  so  that  there  can 
lie  no  just  claim  of  objection  on  the  part  of 
tbe  defendant  company  in  making  tlie  con- 
tract of  InBorance  as  to  tbe  personnel  of  tbe 
owner  or  owners  of  tbe  property.  At  tbe  time 
of  tbe  Issuance  of  tbe  policy  In  question  and 
of  previous  policies  thereon  the  property  was 
In  the  possession,  control,  and  occupancy  of 
the  husband  and  fatha,  J.  D.  Taylor,  and  of 
his  cliildren,  and  continued  to  remain  so  un- 
til its  destruction  by  flre.    The  defendant's 
agent  with  knowledge  of  these  facts  and  of 
tbe  death  of  Endora,  ita  former  owner,  and 
of  the  descent  by  law  of  the  title  and  owner- 
ship of  tbe  property  to  her  husband  and  chil- 
dren on  her  death,  consented  to  renew  the  In- 
surance thereof,  and  received  and  retained 
the  money  consideration  for  such  Insurance. 
Under  these  circumstances  no  other  Just  or 
equitable  construction  can  be  placed  upon  the 
intention  of  the  defendant  company  in  making 
thla  contract  of  Insurance  than  that  its  in- 
tention was  to  effectually  and  legally  bind  and 
obligate  Itself  to  pay  to  tbe  legal  owners  of 
the  proper^,  wbomsoever  they  might  be,  tbe 
sum  of  money  contracted  for  In  case  of  de- 
struction by  flre  of  the  specified  property. 
This  Intention  it  could,  not  legally  or  effectu- 
ally carry  out  by  making  a  void  contract  with 
a  party  deceased  at  the  time  of  ita  execu- 
tion, and  it  does  not  justly  or  equitably  He  In 
Its  mouth,  after  tbe  destruction  of  the  prop- 
erty Insured,  and  after  Its  receipt  and  reten- 
tion of  tbe  consideration  paid  to  it  for  a  valid 
and  binding  contract  of  Insurance,  to  say  that, 
"It  la  true  I  got  your  money,  but  I  Issued  to 
yon  a  void  contract  for  it,  by  which  I  am  not 
bound  or  obligated  In  any  way."   Oliver  v. 
Insurance  Co..  2  Curt  277.  Fed.  Cas.  No.  10,- 
4D6;  Cook  T.  Insurance  Co..  60  Neb.  127.  82 
N.  W.  315;  Insurance  Co.  v.  Oueck.  130  111. 
34S,  23  N.  B.  112,  6  L.  R.  A.  839;  Fitchner 
V.  Aisoclatlon.  106  Iowa,  276,  72  N.  W.  530. 
And  failure  of  the  Insured  to  read  s  policy, 
eren  where  be  bad  oppcHrtunlty  for  so  doing, 
does  not  smoant  to  such  laches  on  his  part 
u  will  debar  him  from  having  such  policy 
reformed  for  mistake  therein.    Bee  last  an- 
tliority  snpra.   Tbe  ptdlcy  provided  that  no 
tseovery  idioold  be  had  thereon  unless  salt 
tfaereon  was  bnniglit  within  a  year  from  tbe 


deetraction  of  the  property,  and  tbe  bill  was 
filed  subsequently  to  the  expiration  of  this 
year,  but  the  bill  effectually  avoids  (bis  bar 
by  showing  that  the  complainants,  In  Ignor- 
ance of  tbe  mistake  In  the  name  of  tbe  In- 
sured In  the  policy,  brought  their  suit  at  law 
within  the  year  upon  the  policy,  and  at  tbe 
trial  of  that  salt  for  tbe  first  time  discovered 
such  mistake  through  the  pleadings  therein  of 
tbe  defendant  company,  by  which  tbey  were 
forced  to  take  a  nonsuit  !n  such  action  at 
law;  and  that  tbey  at  once,  upon  such  dis- 
covery, filed  their  bill  for  the  double  purpose 
of  reformntlon  of  the  policy  and  recovery 
thereon  as  reformed;  that  the  defendant's 
agent,  without  their  knowledge  or  consent,  a 
few  days  before  tbe  destruction  of  tbe  prop- 
erty by  flre.  obtained  possession  of  the  policy 
from  a  mortgagee  of  tbe  property  In  whose 
possession  it  was,  and  unautborlzedly  cancel' 
ed  it  without  tbe  knowledge  or  consent  of  the 
true  beneficiaries  of  such  policy,  returning 
the  then  unearned  pro  rata  of  tbe  premium  to 
such  mortgagee,  who  had  no  authority  to  re- 
ceive It  and  without  giving  tbe  five-days  no- 
tice of  tbe  Intended  cancellation  of  such  pol- 
icy as  stipulated  for  In  such  policy,  and  that 
the  defendant  company  withheld  the  posses- 
fdon  of  snch  policy  thus  obtained,  and  refused 
to  deliver  it.  or  a  copy  thereof,  to  complainants 
until  after  the  suit  at  law  thereon  was  begun, 
and  withheld  from  complainants  hU  informa- 
tion relative  to  the  terms  and  conditions  of 
such  policy.  Under  these  circumstances.  If 
true,  there  was  no  bar  by  the  limitation  ex- 
pressed in  tbe  policy.  Insurance  Co.  v.  Phil- 
lips, 41  O.  G.  A.  26S.  102  Fed.  19;  Dougherty 
V.  Insurance  Co..  8  App.  Dlv.  813,  38  N.  T. 
Snpp.  258.  The  defendant  company,  by  un- 
conditionally denying  any  liability  upon  tbe 
policy  waived  the  proofs  of  loss  provided  for 
In  tiie  policy.  Insurance  Co.  v.  Queck.  ISO 
IlL  315,  23  N.  B.  112,  6  L.  B.  A.  835. 

The  attempted  cancellation  of  the  policy 
imder  the  circumstances  charged  In  the  bill,  If 
true,  was  a  nullity,  and  did  not  release  tbe 
defendant  company  from  obligation  to  pay 
tbe  subsequent  loss. 

There  Is  no  merit  hi  the  ground  of  tbe  de> 
murrer  asserting  a  misjoinder  of  parties  com* 
plalnant.  The  bill  shows  that  the  policy  of 
insurance  In  question  vras  made  payable  to 
Endora  O.  Taylw;  loss,  if  any.  conditionally 
payable  to  BUIza  Elmbrougb.  a  mortgagee. 
The  bin  shows  also  that  tbe  policy  was  for 
fl.^,  and  tiie  mortgage  for  only  MOO.  Un- 
der these  drcumstances  the  personal  repre- 
sentative of  the  mortgagee,  she  being  dead, 
was  not  only  a  proper,  but  a  necessary,  party 
complainant  conjolntiy  vrltb  tbe  heirs  at  law 
of  Sudora  O.  Taylor,  deceased,  and  the  decree 
In  tbe  case  may  adjust  and  provide  for  their 
respective  Interests  In  tbe  recovery  on  the  pol- 
icy. Williamson  v.  Insurance  Ca,  66  Wis. 
893,  57  N.  W.  46,  39  Am.  St  Rep.  906;  In- 
surance Co.  V.  Gflman,  112  Ind.  7.  IS  N.  B. 
118;  Proctor  t.  Insurance  Co.,  124  N.  C.  265. 
82  8.  E.  716;  Insurance  Cou  t.  Wolff,  23  Ind. 
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App.  Btt,  84  N,  BL  7T2;  AmlB  t.  Insuiance 
Go.»  8  Bosw.  618;  htaibet  t.  luaianoe  Go.* 
18  Hon.  98;  InsonuMe  Oo.  t.  Tofta.  20  Tex. 
Glr.  App.  U7,  00  &  W.  180. 

The  decree  of  the  court  below  Is  reversed, 
witii  dlrectloiui  to  orennle  tiie  defendairt^s 
demurrer  to  the  UU,  and  for  such  farther  pro- 
ceedings in  the  canse  as  may  be  oonformable 
to  equity  practice. 


SPBINOFIBLX)  GO.  t.  ELY. 

tSupreme  Gourt  of  Florida.    May  27,  1902.) 

HUBBAND  AND  WIFB  —  WIFB'8  SBPAIUTB 
PHOPEHTY  —  LIABIUTT  FOR  HDSBANIVS 
DBBTB— AUTHORITY  TO  PIiBDaS— WRITTBN 
OONBBNT  OF  WIFE  —  BNFORCBHBNT  OF 
PLBDOa— PARTIBS-BQUTTT— AUBNDHBNT  OF 
BILL-ANBWBR  UNDER  OATH— WAIVBR-DB- 
HDRRER. 

1.  Under  section  1.  art  11,  Const.  1885,  the 
consent  of  a  married  woman,  to  be  eflectlTO  to 
m.der  her  Mparate  statutory  property  liable 
for  her  husband's  debts,  mukt  be  In  writing, 
and  must  be  execnted  according  to  the  law  re- 
specting conyerances  by  married  women  appro- 
priate for  the  conveyance  of  the  class  of  prop- 
crtr  to  which  the  consent  relates. 

2.  A  married  woman  gave  her  husband  writ- 
ten  authority  to  deposit  as  collateral  secority 
for  a  certain  specified  debt  to  be  contracted  by 
her  husband  for  hia  benefit  certain  certificates 
of  stock  which  were  her  separate  statutory  prop- 
erty, and  the  husband,  in  pursuance  of  such  au- 
thority,.delivered  such  certificates  and  pledged 
same  to  the  creditor  as  collateral  security  for 
the  payment  of  such  debt  by  ad  instrument  in 
writmg  executed  by  him.  Subsequently  the 
husband  and  wife  were  divorced,  and  there- 
after the  wife  and  the  creditor  by  mutual  con- 
sent substituted  In  lieu  of  the  certificates  so 
deposited  and  pledged  other  certificates  of  stock 
belonging  to  her.  Held,  that  the  wife  had  giv- 
en her  coDsent  to  render  liable  for  her  husband's 
debt  the  stock  originally  pledged  In  accord- 
ance with  tile  conantntion,  and  that  the  credit- 
or was  entitled  to  subject  the  substituted  cw- 
tificates  of  stock  to  payment  of  his  debt 

8.  The  fact  that  a  party  authorized  to  pledge 
another's  certificates  of  stock  for  payment  of  a 
specific  debt  due  by  him  also  pledges  same  for 
other  debts  due  by  him  to  the  creditor  does  not 
affect  the  validity  of  the  pledge  for  the  author- 
ized debt. 

4.  A  creditor  seeking  in  equity  to  subject  to 
a  debt  due  by  him  by  one  party  property  of  an- 
other pledged  for  its  payment  u  not  required 
to  make  the  debtor  a  party  defendant,  where 
the  latter  is  beyond  the  jurlBdlctlou  of  the  court 
not  amenable  to  its  process,  and  where  no  re- 
lief is  prayed  against  him. 

6.  Where  a  sworn  answer  has  been  filed  in 
response  to  a  demand  made  therefor  in  an 
ori^nal  bill,  snch  bill  cannot  subsequently  be 
amended,  at  least  as  to  the  same  matters  eet 
up  in  the  original  bill,  so  as  to  waive  a  sworn 
answer. 

6.  The  fact  that  an  amended  bill  undertakes 
to  waive  an  answer  under  oath,  while  the  orig- 
inal bill  required  a  sworn  answer.  Is  not  proper 

froQud  for  demurrer.    The  proper  remedy  is 
y  motion  to  strike  the  attempted  waiver  if  the 
amended  bill  has  been  filed,  or  the  court  may 
require  snch  waiver  to  be  stricken  before  per- 
mitting  the  amended  bill  to  be  filed. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Dnral  coun^; 
Bbydon  M.  Gall,  Judge. 

BUI  by  the  Springfield  Company  against 
Uary  C.  ISly.  From  a  decree  for  defendant, 
complainant  appeals.  Reversed. 


On  June  19,  1807,  the  appellant  filed  lt> 
wlglnal  blU  of  oomidalnt  against  the  appellee 
In  the  drcolt  court  of  Doral  comity,  to  whldi 
appellee  filed  her  answer,  Incorporating  tben- 
in  c«taln  spedflc  grouiKls  of  demorrw.  Tbm 
waa  a  aeperate  prrilmlnary  heating  of  tiie 
cause  upon  the  bm  and  gnnmda  of  demurrer 
incorporated  in  the  answer,  wherenpon  tlie 
court  made  an  order  adjudging  that  the  de- 
murrer be  sustained,  and  at  the  same  time 
an  orda  was  made  giving  tbe  complainant 
leave  to  file  an  amended  bill,  aa  It  might  be 
advised.  The  original  bill  required  answer 
under  oatSi.  but  tbe  ameoded  Mil  tendered  ex- 
pressljr  waived  a  iwom  aannr.  Defmdant 
objected  to  so  much  of  the  amended  bin  as 
waived  answer  unde^  oatb  on  the  ground  that 
the  original  bm  required  a  awom  answer,  and 
snch  an  answer  had  been  filed;  but  tbe  court 
overniled  ttie  objection  and  permitted  the 
amended  bill  to  be  filed  as  tendered. 

Tbe  amended  bill  alleged,  In  substance,  that 
on  the  19th  day  of  November,  1802,  the  de- 
fendant, Mary  C.  Ely.  waa  then  and  there  the 
lawfol  wife  of  one  Henry  8.  Ely,  and  was  Ut- 
ing  with  her  said  husband  In  Jacksonville. 
Fla.;  that  on  or  about  aald  date  the  said 
Henry  S.  Ely  proposed  to  the  Southern  Sav- 
ings &  Tmst  Company,  a  corporation  engaged 
in  banking  business  in  Jacksonville,  to  give 
his  note  to  said  corporation  for  $5,865.94  In 
consideration  of  the  transfer  to  him  of  certain 
notes  and  drafts  then  held  by  it.  and  Its  re- 
taining him  In  employment  as  Its  secretary 
and  assistant  treasurer,  and  fnrtber  proposed 
to  secure  said  note  by  pledging  to  said  cor- 
poration certificates  Nos.  81  and  S2,  for  15 
shares  each,  and  Nos.  88,  89,  and  66,  for  10 
shares  eadi,  of  the  capital  stock  of  tiie  said 
Southern  Savings  &  Trust  Company;  that  tbe 
said  proposition  was  ttien  and  there  accepted, 
and  thereupon  Henry  S.  Ely  made,  executed, 
and  d^lvered  to  said  corporation  an  instru- 
ment In  writing  In  and  by  which  he  promised 
to  pay  on  demand  to  said  corporation,  or  or- 
der, said  sum  of  (5,865.04;  and  In  and  by 
said  Instrument  of  writing  he  mortgaged  and 
pledged  to  said  coriwration,  to  secure  the  said 
indebtedness,  the  certificates  of  stock  before 
mentioned.  Said  Instrument  was  made  a  part 
of  tbe  bill,  and  is  as  follows: 

"¥5,866.94.  B.D.  602.  Due  11/10/02. 
"Jacksonrine,  Ftorida.  Mor.  loth.  18B2. 
"On  demand,  after  date,  fW  value  recetvedf 
T  promise  to  pay  the  Bontbem  Savings  &  Trust 
Company,  or  orda>,  at  said  bank,  fifty-elf^t 
htmdred  and  sixty-five  *«/ioo  dollars,  having 
deported  with  said  bank,  as  collateral  secu- 
rity for  payment  of  this  or  any  other  liability 

or  liabilities  of  to  said  bank,  due  or  to 

become  due,  or  which  may  be  hareafter  con- 
tracted, the  following  property,  via.,  certlfl- 
cates  No.  81  &  32,  for  15  shares  each,  and 
certificates  No.  85,  88,  88,  and  66,  for  tos 
sharee  each,  of  the  capital  ttodt  of  the  So. 
Savings  ft  Trast  Co.,  with  fall  power  and  au- 
thority to  said  bsnk  to  sdl,  aaaign,  transfer. 
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and  deliver  Ae  whole  or  any  part  thereof,  or 
any  miteUtiitM  therefor,  cr  any  additions 
tbereto,  at  uiy  broker^  Ixwrd,  or  at  piddle  or 
prlTate  nle^  at  the  option  of  said  tank,  or 
ita  praoldent  or  tteamrer,  or  Ita  or  their  or 
eltber  of  their  aaslgnB,  on  tSw  nonperformance 
of  tUa  promise,  or  the  nonvaynient  of  any  of 
the  llabfUtlea  atwre  mentioned,  or  at  any  time 
or  times  thereafter,  wlthont  adrertlsement  or 
ootlce,  wlifcdi  are  berel^  opresBly  mtrod; 
and  npon  andi  oale  flie  ludder  hereof  may 
purchase  the  whole  or  any  part  of  such  aecorl- 
ttea  discharged  from  any  right  of  exemptlcax. 

"It  la  abo  agreed  that  the  preaent  tbIoo  of 
aecnrltles  herewltb  referred  to  Is  97,00(K00, 
and  that,  If  there  sbonid  be  any  dumge  or 
depredation  In  market  or  other  nine  of  the 
aame  prkv  to  matorlty  (tf  this  note,  the  nn- 
derslgned  Aall  famish,  npon  demuid  made 
personally  or  by  mall  or  telegraph  to  the  ad- 
dress of  the  mid  signed,  glren  below,  such 
additional  secoilty  as  will  be  satisfactory  to 
aald  bank,  or  Its  preddent  or  treasorer;  and, 
in  ease  of  ffeflnre  so  to  do,  forthwith  tiien  In 
that  case  the  said  obligation  shall  be  dne  and 
payable,  and  the  whole  or  any  part  or  parts 
of  aatd  secnrlttefl  may  be  sold  as  hereinbefore 
provided,  and,  aftw  dednctbv  >I1  legal  or  oth- 
er costs  and  eipcnacs  tar  coUecOon,  sale,  and 
deUrery,  to  apply  tiie  reaUne  of  fbe  proceeds 
of  sndi  sale  aales  so  to  be  made,  to  pay 
any,  either,  or  all  of  aald  llaUlltlea  to  said 
bank,  or  Its  assigns,  as  Its  president  or  treaa- 
nrer,  or  Its  or  tiielr  m  either  of  their  aarigna, 
ahan  deem  proper,  retomhig  the  orerplvs  to 
the  midorslgQed. 

"And  the  mdenngned  agrees  to  be  and  re- 
main llaUe  to  the  holder  hereof  for  any  de* 
fldency.  Henry  S.  BIy. 

"Adfiresa:   

Indorsed:  "Pay  to  the  Springfield  Co.,  or 
order. 

"Sonthem  Savlnga  &  Tmst  Go. 
"By  S.  B.  Hubbard.  Its  President" 

It  was  further  alleged  that  the  stock  so 
mortgaged  and  pledged  stood  in  the  name  of 
Hairy  8.  Ely,  trustee,  but  the  defendant, 
Mary  O.  Bly,  was  the  beneficial  owner  there- 
of, It  iMing,  as  complainant  was  Informed, 
then  the  separate  property  of  the  said  Mary 
O.  Bly,  mider  the  constitution  and  laws  of 
Florida;  that  npon  said  18th  day  of  Novem- 
ber, 1892,  she  executed  an  Instrument  In  writ- 
ing In  and  by  which  she  consented  that  said 
Henry  S.  Bly  might  use  said  certificates  of 
stock  as  collateral  security  for  his  note  for 
|S,86S^,  and  said  Instrument  In  writing  was 
deltmed  to  said  Southern  Savings  &  Trust 
Company  with  the  writing  above  mentioned, 
and  as  a  part  of  the  transaction.  Said  instru- 
ment was  made  a  part  <tf  the  bill,  and  Is  as 
follows: 

"Jacksonville.  Bla..  Nov.  19th,  1892. 
*T.  hereby  authorize  Henry  S.  Ely  to  deposit 
fti  collateral  security  for  a  note  of  fS,8ee^4, 
payable  on  demand,  certificates  Nos.  81  for 
ttbaen  shares,  Na  82  for  fifteen  sharea,  Na 


85  f(»  ten  abare^  Na  88  for  ten  shares,  Na 
89  for  ttst  shares,  and  Na  66  flor  ten  diarea, 
respectively,  of  the  capital  stock  of  the  Booths 
on  BavlnffB  ft  Trost  Company.  Bald  shares 
atandlnff  In  tte  name  of  Henry  S.  SBy,  tma- 
tee,  but  I  being  the  benefldary  thereof. 

"Mary  0.  Elly.** 

It  was  farther  alleged  that  upon  the  deHv- 
cry  of  said  Instruments,  denominated,  respect- 
ively, Exhibits  "A"  and  "B,"  to  said  Sootbem 
Savings  &  Trnat  Company,  It  did  tranafw 
and  deliver  to  said  Hairy  S.  Bly  aald  notes 
and  drafts,  and  did  retain  said  EOy  In  Its  em- 
ploy as  aecretary  and  assistant  treaamer;  tiiat 
afterwards,  to  wit,  on  the  28th  of  December, 
18M,  tor  a  valuable  consideration,  said  Ex- 
hibit A  was  assigned  to  complainant  (tin 
S^ngfleld  Company),  and  said  BAIblts  A 
and  B  delivered  to  it,  and  tiiat  It  waa  the  sola 
owner  thereof. 

The  bin  fcntho-  alleged  that  on  February 
2G,  1894,  the  bonds  of  matrimony  prevloasly 
existing  between  Henry  8.  and  Mary  O.  Bly 
were  dissolved  by  the  decree  of  tiie  drcnlt 
court  of  Dnval  county;  that  afterwarda,  to 
■vrtt,  on  Hartii  27,  189S,  under  and  In  pnraa- 
ance  of  an  agreement  entered  bito  between 
complainant,  defendant,  and  the  SouUieni  Sav- 
ings ft  Tmst  Company,  the  cerUflcates  of 
stock  moitioned  In  OrhlUto  A  and  B  were 
surrendered  up  and  canceled  on  the  books  of 
the  corporation,  and  in  lieu  thereof  there  was 
Issued  to  and  fn  tbe  name  of  tte  said  Mary  C. 
Ely  by  the  said  Southern  Savings  A  Tmst 
Company  certificate  Na  84  tor  28  abarea  of  Ito 
capital  stock,  and  the  said  Sprlngfl«ild  Com- 
pany iBsaed  to  and  In  the  name  of  said  Mary 
C.  Ely  certificate  No.  117  tor  47  Sharea  of  Its 
capital  stock,  and  therenpon  the  said  Mary  C 
Ely  executed  assignments  In  blank  Indorsed 
on  the  back  of  each  of  said  certlficatee,  and 
delivered  the  same  to  the  proper  officers  of 
your  orator,  to  l>e  held  In  lieu  of  the  certifi- 
cates of  Btock  mentioned  in  Exhibit  A  and  in 
Exhibit  B  as  surety  for  the  Indebtedness 
therein  mentioned.  In  place  of  toe  surrendered 
certificates  of  stock.  Copies  of  the  certificates^ 
with  their  todoreements,  were  made  a  part  of 
the  bill. 

It  was  toen  alleged  that  nothing  had  ever 
been  paid  on  the  Indebtedness  mentioned  in 
and  evidenced  by  Exhibit  A;  tliat  there  had 
been  a  demand  for  payment  on  May  26,  1897, 
at  the  plabe  where  Exhibit  A  was  payable; 
and  that  Henry  S.  Ely  was  beyond  the  Itmlto 
of  the  state  of  Florida,  and  out  of  tbe  juris- 
diction of  the  conrt,  and  conid  not  be  reached 
by  Its  process. 

The  bill  prayed  that  the  stock  might  be  sold 
to  satisfy  the  amonnt  of  indebtedness  found  to 
be  due  upon  an  accounting. 

Defendant  demmred  to  the  amended  bin, 
assigning  substantially  the  following  grounds 
of  demurrer;  (1)  That  complainant  liad  not 
made  or  stated  a  case  entitling  it  to  tbe  relief 
prayed,  or  any  relief;  (2)  that  Henry  8.  Ely 
was  a  necessary  party;  (jSi  tiiat  the  origtaial 
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pledge  wai  not  erldenced  by  an  iMtnnnent 
In  writliig  executed  accwrdlag  to  the  law  te- 
apecttng  conTeyances  by  married  women;  (4) 
that  Henry  8.  JBSy,  In  pledging  the  atock,  ex- 
ceeded the  antbority  glren  blm  by  the  terma 
at  the  Instrument  aeeoted  b7  nid  Mary  (X 
Ely;  (JS)  that  the  lien  sought  to  be  enforced 
against  the  substltated  certificate  was  the  lien 
sought  to  be  created  on  the  original  certlfl* 
cates,  wbk^  was  without  force  or  effect; 
that  the  orlglnat  certificates,  or  copies  tbere- 
of.  were  not  filed  with  the  bm;  <7)  that  there 
was  no  consideration  for  the  ^edgto  of  March 
27.  1895;  (S)  that  complainant  had  no  valid 
Hen  or  equity  to  be  enforced;  fffi  tbat  tbe 
amended  bill  sou^t  to  waive  answer  under 
oath,  after  an  answer  under  oath  bad  been 
put  In  to  tb»  original  bill.  Upon  hearing  of 
the  demurrer  ft  was  sustained,  and  the  bill 
fflsmlssed,  and  from  that  decree  tfie  appeal  Is 
prtwecDted. 

Wm.  B.  Toung,  for  appellant  A.  W.  Cock- 
rell  &  Son,  for  appellee. 

FEB  CURIAM.  Thifl  cause  was  lefwred 
by  the  court  to  Its  commlssionen  tor  investj- 
gatlon,  who  reeommoid  that  ttie  Judgment  oC 
tbe  circuit  court  be  reversed. 

I.  Tbe  first,  third,  fifth,  seventh,  and  eighth 
gronnda  of  demurrer  may  be  considered  to- 
gether, and  tbey  raise  the  question  whether, 
under  the  tects  stated  In  the  bill,  the  eon^ 
plalnant  la  oitltied  to  subject  to  the  paymoit 
of  tlie  debt  due  tt  by  Henry  B.  SBy  the  oertlfl- 
cates  ot  8to(^  Issued  to  defmdant  March  27, 
W06.  If  the  Gomi^alnant  posseesed  the  right 
In  equity  to  subject  to  the  paymrat  at  that 
debt  Qie  stodE  in  the  Bonthem  Savings  ft 
Trust  Company  wUch  bad  been  attranpted  to 
be  pledged  to  seenre  sudk  debt  on  November 

18,  18^  It  Is  not,  and  we  think  cannot  be 
auceessfolly,  denied  that  unda  the  aUegatlODS 
of  ^  bin  the  comidafaiant  Is  mtltled  to  sub- 
ject to  the  payment  of  that  debt  the  certlfl- 
cates  of  stock  Issued  March  27,  1805,  In  sob- 
sUtutkm  for  tiie  oertlflcates  orlghially  hdd, 
VMcb  were  assigned  in  blank,  and  delivered 
by  Mary  O.  Ely,  then  an  unmarried  woman, 
to  complainant,  to  be  held  In  lieu  of  audi 
original  certlflcatea  and  In  their  stead.  Tbe 
principal  contention  made  here  und»  these 
grounds  of  the  donurrer  is  that  on  November 

19.  1882,  Mary  a  Ely  was  the  wife  of  tbe 
debtor,  Henry  B.  Bly;  that  tbe  certificates  at 
stock  then  attempted  to  be  pledged  were  Iw 
separate  statuttny  property,  and  that  under 
sectlim  1,  art  11,  Const  1885,  the  wife's  prop- 
erty could  not  be  made  liable  fior  her  hus- 
band's debt  «cept  In  pmsmnce  of  her  con- 
sent glvm  by  some  Instrument  in  writing  ex- 
ecuted and  acknowledged  according  to  the  law 
respecting  conveyances  of  real  property  by 
married  women;  and  that  tbe  instrument  In 
writing  executed  by  Mary  C.  Ely  «i  that  date, 
not  bdng  under  seal,  or  attended  by  witnesses, 
or  acknowledged,  or  executed  by  her  hus- 
band, was  Insufficient*  nndw  that  section  of 


tbe  conaUtntloo,  to  bind  her  separate  statu- 
tory property,  tbe  eerUficatea  of  stock,  for 
payment  of  her  buaband's  debt  Thst  eectioo 
reads  as  fADows:  "All  pn^erty,  nal  wad  po^ 
•onal,  of  a  wife  owned  by  her  beftee  iiMRlsBfr 
or  lawfully  acquired  afterward  by  gift,  devise, 
bequest  descoit  or  purdms^  shall  be  hs 
separate  property,  and  the  wme  ahall  not  be 
HablB  for  the  debts  of  her  husband  wttlMMt 
her  consent  given  by  sonse  instrument  In 
writing  esecoted  according  to  Uw  law  respect- 
ing  conveyances  by  married  women.**  TUs 
section  does  not  in  tarns  require  tte  Instra- 
ment  In  writing  to  be  a  deed  w  mortgage, 
nor  does  It  require  the  Irasband  to  Jotn  in  its 
execution,  or  give  his  consent  to  tta  exeeation 
by  the  wlfe^  nor  does  It  lif  tonus  reqntec  ttie 
instrument  to  be  sealed,  witnessed,  or  ac- 
knowledged.   It  simply  requires  the  wlft^ 
consent  to  be  given  by  some  luslruiuont  In 
writing  executed  according  to  the  law  re- 
specting conveysnces  try  married  womesL.  At 
tlie  time  of  the  adoptkm  of  the  constttntka 
married  women  could  convey  thdr  sqmrate 
atatulury  real  jooiterty  by  deed  under  seel  at- 
tested and  adaiowledged  as  required  the 
statute,  provided  ttie  hudiand  Ji^ned  in  such 
conveyance.  The  only  provision  of  law  spe- 
cially applicable  to  tbe  conveyance  at  mar- 
ried women's  separate  statutory  personal  prop- 
erty was  tbat  the  huaband  and  wUb  should 
Join  In  an  sales,  transfers,  and  onrvcyanccs 
of  the  ^xiperty  of  the  wife.  No  squuate  ae> 
knoirtedgment  of  the  wife  was  revdred;  nor 
was  die  conveyance  required  to  be  wlliiHssiil 
or  sealed,  or  even  to  be  In  writing,  unless,  per- 
haps, in  cases  where  snch  formalities  might 
be  required  by  law  fSor  conveyances  of  tbat 
spedes  of  peisonal  ivoperty  by  poEsons  gen- 
erally.  In  Tunno  v.  Robert  16  Ela.  788^  It 
was  held  that,  where  the  wife  conveyed  her 
separate  statutory  personal  property  by  a  writ- 
ten Instmment  the-  statute  did  not  require 
tbe  husband  to  Join  In  tbe  execution  of  ^t 
written  instrument  hut  that  his  assent  in 
wrltliv  to  the  tranter  1^  tbe  wife  was  suffi- 
cient The  statote  1b«e  construed  is  stm  in 
force.   The  section  of  the  constltntlon  under 
conslderatton  Is  framed  with  refooice  to  tbe 
laws  respecting  convey aiic«s  by  married  wo- 
men of  personal  as  w^  n  reel  proper^,  finr 
both  dasses  of  property  are  expressly  men- 
tioned. Tbe  irard  'Vnnveyanoe*  ta  used  tn  a 
broad  sense,  indndlng  eramyanoea  ot  both 
real  and  personal  {oopoty.   The  eonventkn 
in  adopting  and  ttie  people  In  ratlfyliv  Oat 
Instrument  It  must  be  assumed,  bad  In  mbid 
the  fact  that  certain  fDrmalltles  woe  required 
for  tbe  conveyance  ot  married  women's  real 
property  that  were  not  required  for  the  con- 
veyance of  their  personal  pitiperty,  and  that 
tiie  l^lslature  possessed  the  power  to  diange 
OT  alter  the  forms  of  and  requlsttes  flor  tin 
conveyance  of  tAtber  or  bodi  at  insure.  Tbe 
section  under  consldautlon,  though  dealing 
with  boQi  classes  of  property,  and  with  the 
liability  ct  both  classes  of  proiierly  Dor  the 
husband's  debts,  singly  requires  thm  eonssst 
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of  the  wife  to  be  given  by  some  Instrument 
lu  writing;  the  instnuuent  to  be  executed  ac- 
cording to  the  law  reapectli^  conveyancefl  by 
married  women,  whatever  that  law  shonM  be 
at  tlie  time  the  consent  Is  given.  The  proper 
interpretatifm  ot  the  ctmstltutlon  requires  us 
to  hold  that  the  consent  of  the  wife,  to  be 
efTectlTe  to  render  liable  her  separate  statn- 
tory  property  to  her  husband's  debts,  must  be 
in  writing,  and  must  be  «ecnted  according 
to  the  law  respecting  conveyances  by  married 
women  appropriate  to  the  conveyance  of  the 
oIqss  of  property  to  which  the  consent  relates; 
and  that  as  to  the  certificates  of  stock  owned 
by  Mary  0.  Ely  on  November  19,  1892,  her 
written  consent  was  not  required  by  the  con- 
stitution, or  by  any  law  then  In  force,  to  be 
sealed,  attested,  or  acknowledged  to  render  It 
effective.    It  la  Insisted,  however,  that  her 
busband  did  not  execute  the  written  consent 
given  by  Mary  O.  Ely,  and  that  this  was  re- 
quired by  the  statute  relating  to  conveyances 
of  personal   property   by   married  women. 
Whether  the  constitution  contemplates  that 
the  husband  shall  join  In  the  execution  of  the 
written  consent  of  the  wife  In  order  that  such 
consent  may  be  "execnted"  according  to  the 
law  respecting  conveyances  by  married  wo- 
men, even  where  the  statute  requires  the  hus- 
band to  Join  tit  the  execution  of  his  wife's 
'wnveyances,  Is  a  qnestlon  which  we  shall  not 
now  determine;   but.  If  It  does,  it  certainly 
contemplates  that  such  Joinder  shall  be  in 
such  form  or  manner  only  as  will  satisfy  the 
statute,  and,  as  the  parties  In  the  present 
case  have  submitted  It  npon  the  theory  that 
the  husband's  joinder  to  necessary,  we  shall 
consider  it  from  that  standpoint.   As  already 
pointed  out,  this  court,  in  Tunno  v.  Robert, 
supra,  has  held  that  the  bnsband,  in  order  to 
"Join  in  the  sale,  transfer,  or  conveyance"  of 
his  wife's  property,  within  the  meaning  of  the 
statute,  need  not  execute  the  written  transfer 
or  conveyance  with  her  when  It  relates  to  per- 
sonal property,  but  may  evidence  his  assent 
to  her  conveyance  by  a  seiwrate  written  In- 
strument.  This  was  done  in  the  i»«sent  case 
by  his  written  pledge  of  ttie  stock  under  the 
authority  given  by  the  written  consent  of  the 
-nife.    We  are  therefore  of  opinion  that  tko 
written  Instruments  executed  by  defendant 
and  her  husband  were  sufflelent,  under  the 
constitution,  to  render  liable  for  Henry  8. 
Ely's  debt  the  original  stock  pledged  to  secure 
It,  and  that  the  substituted  stock  Is  likewise 
liable  for  that  debt.    It  Is  claimed,  however, 
that  Henry  8.  Ely  exceeded  his  authority  In 
pledging  the  original  atock.  In  that  he  pledged 
It  not  only  for  the  $5,835.04  debt  mentioned 
In  the  written  consent  of  his  wife,  but  also 
for  the  payment  of  any  other  liability  of 
Henry  S.  Ely  to  the  bank  due  or  to  become 
doe,  or  thereafter  contracted.  If  complainant 
was  attempting  to  enforce  Uabllity  for  any 


debt  other  than  the  one  specifically  mentioned 
in  the  written  consent  of  defendant,  the  ques- 
tion suggested  would  become  very  material; 
bat  such  la  not  tlie  case.  The  fact  that  Henry 
8.  Ely  exceeded  his  authority  by  pledging  the 
stock  for  oth^  debts  in  addition  to  tiie  one  be 
was  specifically  authorUed  to  pledge  It  for 
does  not  la  any  manner  affect  the  right  to 
charge  the  stock  for  the  payment  ol  the  debt 
he  was  autborized  to  and  did  pledge  It  for. 

II.  Another  ground  of  the  demurrer  insists 
that  Henry  S.  Ely  Is  a  necessary  party  de- 
fendant The  property  sought  to  be  chained 
now  stands  in  the  name  of  the  defendant,  and 
not  In  the  name  of  Henry  S.  Ely,  trustee,  and 
before  this  iffoperty  was  anbstltuted  for  that 
originally  pledged  Henry  8.  Ely  had  ceased  to 
be  the  husband  of  the  defendant.  He  1b  al- 
leged to  be  beycmd  tbe  Jurisdiction  of  the 
court  and  not  amenable  to  Its  iiroceas,  and 
no  relief  Is  prayed  against  him.  WhOe  he 
might  be  a  proper  party  defendant,  he  Is  not 
an  indispensable  one.  It  Is  not  essential  that 
a  Judgment  be  first  recovered  against  him  on 
the  debt  he  owes,  In  order  to  subject  to  pay- 
ment of  that  debt  the  stock  pledged,  because 
his  fallnre  to  pay  the  debt  gave  complainant 
a  right  to  subject  tt  Immediately.  Under 
these  circumstances,  Henry  8.  Ely  being  be- 
yond the  reach  of  tbe  process  of  the  court, 
complainant  waa  not  required  to  make  him  a 
party  In  order  to  obtain  relief  by  aubjecttng 
defendant's  certiflcatee  of  stock  to  payment 
of  tbe  debt  for  wUcb  It  la  UaUe.  Stoty,  Eq. 
PI.  8  78  et  seq. 

HI.  It  Is  not  Insisted  In  argument  by  ap- 
pellee that  the  failure  to  file  with  the  blU  the 
original  certificates  of  stock  or  copies  thereof, 
made  the  basis  of  one  ^wmd  of  tbe  demurrer, 
renders  the  bin  demurrable,  an<l  tbe  bonrt 
tMnks  it  does  not 

IV.  Tbe  fact  that  tbe  amended  bUl  waived 
an  answer  under  oath,  whfle  the  orlfrinal  bill 
required  a  awom  answer.  Is  not  a  proper 
ground  of  demurm.  Where,  bowevM,  a 
sworn  answer  haa  been  filed  In  response  to 
tbe  demand  made  therefor  In  an  original  bQI, 
each  blU  cannot  properly  be  amended,  at  least 
as  to  the  same  matters  set  up  In  tbe  original 
bill,  so  as  to  waive  a  sworn  answer;  and  up- 
on motion  nude  to  strike  tbe  attempted  waiv- 
er from  each  an  amended  bUl  the  court  should 
grant  It,  or  ft  may  require  srneh  waiver  tn  a 
proposed  amended  bin  of  that  character  to  be 
stricken  before  permitting  it  to  be  filed.  Sur- 
ras V.  Look^,  4  Paige,  227;  Thnxtonorton  v. 
Throckmorton,  86  Va.  70S,  11  8.  E.  280; 
Walker  v.  CampbeU,  5  Lea,  354;  Wylder  v. 
Crane,  58  IlL  490;  Bingham  v.  Teomana,  10 
Cush.*  68. 

The  decree  of  the  drcult  court  is  revowd, 
with  directions  to  overrule  tbe  demurrer,  and 
tat  Boeh  farther  loweedlngs  as  may  be  oni- 
alstent  vlth  equity  and  Uiia  oploloii. 
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(Sapreme  Coort  of  Florida.    April  80,  1902.) 

jnSTIFIABLB  H0UICIDB-SBL7-D&PS1NSB-AP- 
PARBNT  DANaBR^IROUUSTANCBS  JUSTIFY- 
INQ  BBLIBP  —  INSTRUOnOM  —  RBASOHABLB 
DOUBT-THREATS  BT  DBOBUSD-^BOPRIB- 

TY  OP  INSTRUCTION. 

1.  A  homicide  is  Justifiable,  ander  the  laws  of 
Florida,  when  committed  in  the  lawful  defense 
of  a  person,  when  there  shall  be  reasonable 
ground  to  apprehend  a  design  to  commit  a  fel- 
0117,  or  to  do  some  great  personal  Injury,  and 
there  shall  be  imminent  danger  of  such  dMign 
being  accomplished.  The  danger  need  not  be 
actual,  but  may  be  apparent,  and  the  slajer  is 
to  judge  from  the  circumstances  by  which  he 
is  surrounded  and  as  they  appear  to  him.  If 
he  acts  upon  appearsnces,  he  does  to  at  hia 
peril,  and  can  justify  the  killing  only  where 
the  circumstances  are  such  as  to  induce  a 
reasonably  cautious  man  to  beliere  that  the 
killing  was  necessary  to  save  hie  own  life  or 
protect  him  from  great  peramuU  injury;  but, 
unleea  a  reasouabiy  cantiooa  man  would  enter- 
tain the  same  beli^  from  the  same  appearances, 
of  which  the  Jury  are  the  ultimate  judges,  it 
will  be  no  defense,  even  though  the  belief  of 
danger  was  honest. 

2.  The  bdlef  of  the  accused  as  to  the  appar- 
ent necessity  to  kill  in  order  to  save  his  own 
life  or  protect  him  from  great  personal  injury 
must  be  based  upon  facts  and  circumstances 
justifying  sucli  belief,  and,  where  the  evidence 
authorises  the  submission  of  this  Question  to 
the  iaij,  the  belief  of  the  accused  Is  materia^ 
and  it  IS  error  to  refuse  to  permit  him  who  Is 
permitted  by  statute  to  become  a  witneu  in  his 
own  behalf  to  testify  to  his  belief  based  on 
such  facta  and  elrcnmstaneca.  Carter,  J.,  dlih 
senting. 

8.  The  court  iiutmcted  the  J1117  that:  **Be- 
fore  a  person  can  arafl  himself  of  the  defense 
that  he  used  a  deadly  weapon  In  defense  of  his 
life,  and  be  justified,  he  must  satisfy  the  jury 
that  the  defense  was  necessary  at  the  time, 
that  he  did  all  he  could  to  avoid  It,  and  that  it 
was  necessaiT  to  protect  his  own  life,  or  to 
protect  himself  from  such  great  bodily  harm  as 
would  give  him  a  reasonable  apprehension  that 
his  life  was  In  immediate  danger."  Held  to  be 
ttnmeoua.  (a)  It  Imposed  apon  the  accused  the 
duty  of  saosfying  the  jury  that  the  defense 
was  necessary;  whereas.  If  the  evidence  raises 
a  reasonable  doubt  it  will  be  sufficient  (b) 
Though  an  actual  necessity  to  kiU  did  not  ex- 
ist, yet  if  the  circumstances  were  such  as  to 
induce  a  reasonably  cautious  man  to  believe 
his  life  to  be  In  imminent  danger,  or  that  he 
waa  in  Imminent  danger  of  rectnving  great  per- 
sonal Injury,  it  will  be  sufficient 

4.  In  determining  the  correctness  of  charges 
the  court  should  consider  them  as  a  whole,  bat 
where  a  special  charge  In  itself  announces  a 
patently  erroneous  proposition  of  lav*  It  must 
afflrmattvely  and  clearly  appear  that  the  pre- 
sumptive  harm  caused  thereby  has  been  entirely 
removed,  or  the  judgment  should  be  reversed. 

5.  The  charge  set  out  in  the  third  headnote  be- 
ing erroneous,  and  embodying  the  specific  view 
that  If  a  deadly  weapon  was  Dsed,  the  ac- 
cused must  satisfy  the  jury  that  the  killing 
was  necessary  to  protect  life.  Is  not  cured  by 
other  charges  given  in  the  case.  Carter,  J., 
dissentioR. 

6.  Where  the  evidence  on  the  part  of  the 
state  HfEords  no  basis  for  the  introduction  of 
threats  on  the  part  of  the  deceased,  but  that 

Produced  for  the  defense  shows  such  action  or 
emonstratlon  on  his  part  at  the  time  of  the 
killing,  as  to  authorize  their  introduction,  and 
they  are  admitted,  it  is  not  accurate  for  the 


'  1.  B*»  Homldde^  vol.  28,  Cant.  Dig.  ||  166.  161, 
,  160,  in. 


court  to  Instruct  the  jury  fliat    ther  And  <h«* 

was  no  evidence  tending  to  show  that  the  de- 
ceased had,  at  the  time  of  the  killing,  in  fact 
or  apparently  sought  a  conflict  with  the  ac- 
cused, or  was  actually  or  apparently  making 
some  demonstration  of  attack  towards  the  ac- 
complishment of  his  threats,  then  they  could  not 
take  Into  consideration  any  threats  made  prior 
to  the  killing,  and  especially  when  they  were  not 
communicated  to  the  accused.  The  threats  hav- 
ing been  admitted  on  tue  uums  ot  tne  uvuii  iii:Ui 
shown  by  the  defense,  the  jury  should  not  be 
told  to  divegard  them  if  they  find  there  is  no 
evidence  of  such  overt  acts,  but  the  rejection  of 
the  threats  should  be  made  to  depend  upon 
whether  the  Jury  believed  sueb  erldenee  on  the 
part  of  the  defense. 

(Syllabus  by  the  Court) 

Btior  to  drenlt  court,  Sunter  coontx;  WH- 
Uam  S.  Bollock,  Judge. 

l^lam  J.  Lane  vaa  convicted  oC  mnrder, 
and  brinss  error.  Rerened. 

R.  W.  Davis,  R.  A.  Borford,  and  W.  F. 
Hlmes,  for  plaintiff  tn  error.  William  B.  La- 
mar. Atty.  Qen^  for  On  State. 


MABRT,  J.  The  i^intlff  In  etror  wu  In- 
dicted at  tbe  faU  term.  A.  D.  1901,  of  the 
circuit  court  for  Sumter  comity,  for  tbe  mnr- 
der of  Oeozge  S.  Off  erman,  and  Ub  trial  ze- 
aolted  In  a  convlctkm  of  nnvder  In  the  second 
decree.  A  writ  of  emn  was  sued  out  to  re- 
view the  Judgment  and  proceedings  of  the 
trial  court,  and  numerooa  aBslgnmenta  of  er- 
ror are  made.  After  a  careful  conslderatkHi 
of  the  entire  record,  the  comt  la  of  the  opin- 
ion that  'Qie  Jodgment  must  be  reversed  toe 
the  reasons  hereinafter  stated,  and  the  con- 
clusl(His  on  these  points  make  It  onnece8saZ7 
to  specifically  consider  assignments  as  to 
which  we  find  no  error,  and  some  rdatlns  to 
irregalarittes  In  the  ordering,  drawing,  and 
sununonliME  of  petit  Jurors  that  need  not  nec- 
essarily arise  again. 

The  trial  of  the  accused  oocnrred  the  second 
week  of  the  court,  and  In  the  morning  of  a 
day  of  the  first  week  the  ooort  ordered  t 
veulre  to  Issue  for  12  mm  drawn  from  the 
regular  Jury  box  to  serve  as  petit  jurors  for 
tbe  second  week  <tf  the  court,  and  also  a  spe- 
cial venire  oi  88  mem,  from  which  to  complete 
a  Jury  to  the  case  against  tlie  accused.  Tbe 
88  men  were  also  drawn  from  the  Jury  box. 
An  Irregularity  occurred  In  the  drawing  of 
the  jury,  and  In  tba  afternoon  <tf  the  same 
day,  and  In  tt»  absence  of  the  accused  tran 
tbe  courtroom,  the  court  am«ided  the  order 
for  the  drawing  made  in  the  forenoon,  and 
also  ordered  an  additional  special  venire  for 
Jurors  to  serve  In  the  case,  ^e  irregularity 
In  the  drawing  of  the  Jury  need  not  occur 
In  another  trial,  and  no  fnrthw  reference  to 
the  HBsignmenta  on  this  point  will  be  made, 
except  to  state,  without  deciding  wbetbor  the 
irregiilarity  was  snffldent  to  cause  a  reversal 
or  whether  the  presence  of  the  accused  In 
cases  of  fdony  Is  Indispensable  at  the  order- 
ing and  drawing  of  a  ^edal  venire  in  hia 
ease,  tb&t  It  la  always  tiie  safest  course  to 
have  toe  accused  personally  present  when  tbe 
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ordering  or  dniwliig  of  a  special  venire  Is 
made. 

The  accQMd  was  bookkeeper  and  In  charge 
of  a  sbMTe  ran  In  (Mnnectlcm  wlUi  a  sawnUll 
at  the  place  where  the  homidde  occurred.  In 
detallbig  as  a  witness  In  his  own  bdialf  tha 
clTcuoiBtances  of  the  homicide,  tiie  accused  tea- 
tifled  that:   "Mr.  Offennan  came  In,  and  call- 
ed tor  his  dieck,  and,  when  glvlns  It,  gave 
out  others  to  other  parties.  And  in  a  short 
time  he  came  to  the  [daoe  whore  I  gave  them 
ou^  and  said  bis  cbec^  was  wrong.  I  took 
bis  check,  and  looked  at  It;  referred  It  to  my 
office  book,  and  saw  It  mu  correct  there, 
alien  went  to  the  time  book,  wblcb  was  turn- 
ed in      Hr.  Steadman,  and  compared  thenu 
Wrand  fbaa  an  to  be  Uie  nm&  In  the  mean- 
time he  came  around  In  the  office  where  I 
was.  and  sold  the  check  was  not  rl^t,  and  I 
explained  It  to  him,  abowing  where  it  was, 
according  to  the  time  that  bad  been  turned 
In  to  me.  He  aatd,  'AU  right,  If  the  check  Is 
all  right'  He  said-  It  seemed  that  I  wanted 
to  kick  up  some  dlstnrbsnce  about  It   I  told 
btm  'No,'  that  the  check  was  right  accord- 
ing to  tbe  tbne  I  had  received  from  Mr. 
Steadman,  and  I  could  not  make  it  out  other- 
wise. Then  I  told  him  I  did  not  care  to  have 
any  further  talk  and  trouble  about  the  mat- 
ter, and  to  get  out  of  the  office.  He  hesitated 
a  few  minutes.  I  sllgtatlr  pushed  him  with 
my  left  hand,  and  told  blm  to  get  ont  of  the 
office,  and  go  on  and  fauflh;  tbat  I  did  not 
want  any  disturbance  at  all.  He  said  he 
would  get  out  of  the  office,  and  did  so  Tory 
dowly  after  I  pushed  blm.  In  Oie  meantime 
he  was  saying  it  was  me  that  wanted  to  klcfc 
up  a  row.   I  told  him,  after  replying  to  that, 
that  I  did  not  want  to  kick  up  any  row;  to- 
go  on  and  hush;  tbat  I  had  asked  him  as  a 
genOeman  to  get  out   l^ere  was  aome  words 
—oaths— passed  by  each  (tf  us.   After  the  talk, 
I  had  ordered  him  out  I  lud  asked  him  to 
hush;  to  get  out  He  then  said  he  would 
get  ont  If  I  would.   There  were^some  other 
oaths  used  by  each  one  of  us,  and  he  waa 
waUUng  up  and  down  the  counter  outside  of 
the  office.   It  hushed  for  a  few  minutes,  a 
short  time.  I  do  not  know  how  many  min- 
utes; only  a  short  tim&  He  commenced  talk- 
ing again  about  his  check;  it  was  not  he  that 
wanted  to  raise  the  disturbance,— 'wanted  to 
raise  bell,'  I  believe.  Is  the  way  he  expressed 
talms^.  Then  I  stepped  up,  and  said:  'No, 
I  don't  want  to  raise  no  bell.  I  had  asked  you 
to  get  out  of  the  office  as  a  gentleman.  Go 
on  out  Mr.  Ottoman.  I  don't  want  to  hare 
any  disturbance.'   He  said  he  would  get  out, 
but  did  not  leave.  He  walked  then  backward 
and  forward  up  the  counter.   Then  I  cursed, 
and  told  him  to  go  out  He  turned,  and 
cursed,'  and  started  towards  me.  I  was  stand- 
ing at  the  desk  in  my  office,  ^ere  I  had  been 
at  work  after  giving  out  the  checks.  Seeing 
blm  make  a  start  towards  me,  and  both  of 
us  nsing  such  words  as  we  did,— we  did  not 
curse  each  other,  but  they  were  curse  words 
by  both  of  us,  which,  of  course,  were  very 
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hard  fedlngs  betweni  usrHHeliv  blm  start 
towards  me,  and  knowing  that  a  batcbet  and 
'deer  foof  were  lying  on  the  counter,  which 
1  knew  he  had  beni  looktaig  at  u  Us  face 
was  turned  towards  them  anlte  a  while,  I 
turned  to  my  drawer,  where  a  pistol  was, 
took  It  out  and  fired,  thinking  that  he  was 
coming  on  me  either  to  kill  or  may  be  beat 
me,  I  did  not  know  whkdi,  but  knowing  that 
if  he  got  these  weapmu,  tiiat  be  would  kUl 
me,  and  I  fired."  He  furUier  stated  tbat  at 
the  time  he  fired  the  deceased  was  "reach- 
ing over  the  conntn,  making  his  way  towards 
the  office,"  and  he  was  "reaching  over  to 
where  the  hatchet  and  deer  foot  were  lying," 
and  that  be  was  "coming  towards  the  weapons 
and  me  at  the  same  time."  He  further  stated 
that  the  deceased  ai^ieared  angry  and  oEclted, 
and  advanced  rapidly  towards  the  office  and 
the  hatchet  and  deer  foot  lying  on  the  coun- 
ter. The  deer  fbot  Is  a  piece  of  Iron  about 
an  taich  In  dlametw  and  about  12  or  16  inches 
long,  with  a  lltUe  split  In  tbe  end,  used  tor 
polling  nails  and  prising  open  boxes.  Either 
the  deer  foot  or  the  hatchet  la  capable  of 
producing  death.  The  accused  waa  In  what 
Is  cslled  the  "office,"  which  was  formed  by 
a  smaU  railing  gate  at  the  end  of  flie  counter 
and  the  extension  of  boxes  used  for  a  post 
office.  The  gate  extended  from  Om  counter 
to  the  boxes,  and  the  part  behind  the  counter 
used  as  an  office  was  next  to  the  post  office, 
and  near  the  gato^  The  building  in  which  tills 
office  was  located  was  used  as  a  storehouse, 
with  counters  on  each  side  as  you  oiter  the 
end  of  tbe  building.  In  answer  to  a  qnestkm 
of  which  way  he  had  i>t  getting  out  of  the 
office,  the  accused  stated  there  were  "two  win- 
dows there,  but  both  of  the  sash  were  down. 
I  kept  tbem  down  In  order  to  keep  people 
from  coming  ont  from  other  psrts  of  tbe  store. 
Heavy  aaSh,  both  of  them.  The  blinds  were 
open,  but  the  sash  were  down,  and  there  was 
no  way  for  me  to  get  ont  tally  wboe  Mr. 
Ofterman  was,— bdilnd  the  counter  or  out  of 
Qie  gate."  When  the  deceased  was  ahot  be 
was  on  tbe  outside  of  Uie  counter,  near  the 
gate  that  opened  Into  tbe  office 

Tbe  following  qneatlon  was  pnqjwunded  to 
the  accused,  vis.:  "You  ssy,  Mr.  Lane,  that 
at  the  time  you  fired  yon  bfdieved,  from  Mr. 
Otterman's  advancing  with  Us  hsnd  extended, 
that  be  was  gobig  to  seise  (me  of  these  weap- 
ons, and  you  at  0iat  time  fired  because  yon 
b^eved  he  was  going  to  take  your  life  or 
beat  you?  I  believe  yon  said  that?'  Tbe 
state  attorney  objected  to  tbe  witness  answer^ 
Ing  the  question,  upon  tbe  ground  tbat  it  was 
incompetent  fOr  him  to  testify  what  bis  belief 
was  at  the  time  he  fired;  that  he  could  only 
state  what  the  deceased  was  doing.  The  court 
sustained  the  objection,  and  stated,  in  the 
presence  of  the  Jury,  tbat  the  defendant  could 
not  testify  as  to  bis  bdlef,  to  which  said 
decision  and  ruling  the  counsel  tor  defendant 
then  excepted.  He  waa  then,  by  his  counsel, 
asked  to  state  what  he  did' say  on  that  line, 
and  his  reply  was:   "I  said,  seeing  him  ap- 
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proBcA  tUB  ofltee  and  approadili^  thfise  ISilngt 
on  tbe  connter,— batdiet  and  deer  foot,— that 
I  believed  lie  was  coming  to  either  murder 
me  or  beat  me,  and  I  had  no  way  of  getting 
out  or  protectlDf  mysdf,  only  the  way  In 
whldi  I  dM  It"  He  wae  forOier  asfced: 
'*Mr.  Lane,  I  am  gtititg  to  get  yon  to  atate 
whetlier  or  not  your  belief  on  that  point,  or 
apprtiwnalon  of  danger,  was  a  real,  honest  be* 
Uef  Ml  yonr  part"  Again  an  objectl<m  was 
made  <m  behalf  of  the  state,  on  the  ground 
tbat  it  was  Incompetent  for  the  defendant  to 
state  In  vridenoe  hia  bdlef,  or  whether  the 
same  was  genuine  and  rea^  at  tlie  time  he 
filed;  that  anch  eridenee  mrald  be  only  an 
oplnlm,  and  therefore  InadmlBidble;  tbat  from 
the  snrromiding  fiicts  and  circnmstances  the 
Jny  were  to  infer  tbe  defendant's  belief,  and 
whether  the  same  was  reasonable.  The  conrt 
anstalned  the  objection,  and  an  exception  to 
the  mlli^  was  taken.  The  riding  of  tba  eonrt 
did  not  go  to  the  form  of  the  qnesflons  pro- 
ponnded,  but  was  baaed  upon  the  Tlew  that 
the  d^endant  conld  not  testify  to  fals  bdl^ 
as  this  was  a  qneetion  tor  the  Jury  to  aseeT' 
toto  Crom  all  the  snmvnndliv  dreimutftncee. 
If  tile  ruling  can  he  sostalned.  It  mnst  be 
i^n  the  ground  stated  by  the  comt,  as  no 
other  ot^ectlon  upon  which  It  can  be  snstafned 
was  Interposed. 

The  ruling  odndlng  from  Qie  Jury  the  tes- 
timony of  defendant  that  he  lielleved,  nnder 
the  clrcmnBtances  of  the  case,  bis  llf^  was  In 
dango*,  or  that  he  was  In  danger  of  reeelr- 
ing  great  personal  ln}nry,  was  erroneona. 
He  had  the  right  to  testify  as  to  his  belief, 
and  that  it  waa  genuine  not  feigned,  or  a 
pretenae.  On  the  enbjeet  of  s6lf-defense  onr 
statute  provides  tiiat  a  killing  to  Justifiable 
when  committed  In  the  lawful  defense  of  a 
penoa  when  tiiere  shall  be  reasonable  ground 
to  apprehend  a  design  to  commit  a  felony 
or  to  do  some  great  personal  In^nry,  and 
there  shall  be  Imminent  danger  of  such  de- 
al^ being  aeemnpUshed.  Under  this  statute 
It  has  been  repeatedly  held  by  tills  court 
tbat  Ibe  dangw  need  not  be  actual,  but  may 
be  apparent  The  accused  Is  to  judge  from 
the  clrcumstaneea  by  which  he  Is  surround- 
ed, and  as  they  appear  to  him;  but  If  he 
acts  upon  appearances,  and  takes  life,  he 
does  tt  at  his  peril,  and  he  cannot  justify  tiie 
killing  unless  tliere  are  clrcnnutances  which 
would  Induce  a  reasonably  cautious  man  to 
believe  that  It  waa  necessary  to  save  his  own 
life,  or  to  save  himself  from  great  personal 
Injury.  Smith  t.  State,  20  Fla.  KIT,  8  South. 
482;  Plnder  r.  Sam^  27  Fla.  870,  S  South. 
887.  26  Am.  8t  Rep.  75;  Morrison  t.  Snme, 
42  Fla.  149,  28  South.  97.  The  belief  of  the 
accused  aa  to  the  apparoit  necessity  to  kill 
In  order  to  save  his  own  life  or  to  protect 
himself  from  great  poraonal  injury  Is  ma- 
terial, and  this  has  been  announced  by  this 
court  In  the  cases  of  Lovett  t.  State,  30  Fla. 
142, 11  South.  550,  17  L.  R.  A.  705,  and  Wil- 
son T.  Same,  80  Fla.  234.  11  South.  556,  17 
I*  R.  A.  654.   The  following  la  from  the 


Lorett  Case,  via.:  "The  serentti  dmrse  wis 
that,  to  excuse  homicide,  Ihere  most  exist  ci 
the  part  of  the  slayer  an  actoaJ  neccaslg  t  - 
kill  In  wder  to  prevent  the  commtelon  of  t 
felony  or  great  bodUy  harm,  or  ■  reasonsMe 
belltf  In  hia  mind  that  sncb  necesstty  exbri. 
The  objection  made  to  It  Is  l^t,  ff  n  gnmA 
for  a  reasonable  belief  existed,  it  -was  tnuci- 
ttflal  wfaetiier  the  defendant  believed  It  «r 
not  >nd  tbat  the  attentioa  of  tbe  jiiiT  Bhtndd 
not  ban  bem  drawn  to  the  existence  or  noo- 
ezlstence  of  such  ground,  and  not  to  tbe  coa- 
Tlction  of  defendanfs  mind,  encpt  as  to  i 
resnlt  from  the  presence  or  absence  <^  ssch 
ground.  If  tliere  Is  not  an  actual  neccnl? 
to  kill  In  order  to  save  one's  Hfe  or  prerest 
great  bodUy  harm,  tiiere  must,  to  anccestfnl- 
ly  lnv(dEe  the  pl»  of  adf-defens^  auc^ 
an  apparent  necessity  as  would  natnrany 
cause  a  reasonably  cantloua  at  pmdent  mu 
to  believe  that  the  necessity  was  actnal.  and. 
acting  under  these  drcumstanoeB,  a  defend- 
ant win  be  accredited      the  ftaj  wlA  the 
btilef  that  the  danger  was  actual,  and  tte 
Ullhig  wIU  be  held  excusable.   The  law  re- 
gards homicide  committed  under  snch  dr- 
cumstances  of  apparoit  danger  as  done  m- 
der  the  impelling  Influence  of  a  reasonable 
belief  that  the  stated  necesdtr  exists,  and 
therefore  excuses  tiie  kOlIng  the  same  aa  ff 
the  necesslly  had  been  real.  Instead  of  merdy 
apparent;  but  It  does  not  regard  tlie  belief 
as  tanmaterhd.  Smith  t.  Stete,  25  Fla.  517, 
«  South.  482.  If  fl-  did,  the  prmdple  wodU 
be  to  justify  homldde  when  the  alBTer  does 
not  feel  that  there  was  any  necessity  to  kflL" 
In  tbe  Wilson  Oase  It  is  held  that  there 
must  be  both  a  b^ef  and  reasonalde  gxmmd 
to  believe.  An  abtmdont  authorltsr  anppnts 
the  Ttew  tiiat  the  belief  of  ttie  defendant  Is 
material,  and  that  a  defraidant  when  a  com- 
petent witness,  may  testify  as  to  Its  edsteoee 
in  good  falfb.   Com.  v.  Woodward,  102  SiUas. 
155;  Wallace  r.  V.  8.,  162  U.  8.  468.  16  Sq*. 
Ot.  8S&,  40  L.  Ed.  1039;  Duncan  v.  State. 
84  Ind.  204;  Wohlford  v.  People.  148  DL 
296,  86  N.  B.  107;  Taylor  v.  People,  21  Odo. 
426,  42  Pac.  662;  State  v.  Evana.  33  W.  Va. 
417,  10  S.  B.  792.   An  accuaed  to  this  state 
Is  made  by  statute  a  competoit  vritness  fat 
his  own  bdialf.  and  can.  of  course^  testifr 
to  any  material  facts.  The  danger,  however, 
must  be  Imminent, — that  Is.  Immediate^— 
and  tiie  belief,  to  avail  an  accused,  must  be 
based  upon  snch  a  state  of  facts  as  to  jus- 
tify a  reasonably  cautions  parson  to  appn- 
hend  a  design  to  commit  a  felony,  or  do  some 
great  personal  Injury.  In  Padgett  State, 
40  Fla.  451.  24  South.  145.  and  In  Moirlwn 
V.  Same,  waptt,  tiils  court  spared  an  ln> 
struction  to  the  effect  that,  unless  such  be- 
lief of  danger  Is  reasonatde,— that  la.  udIcb 
a  reasonably  cautious  man  would  entotita 
the  same  bdlef  from  the  same  aiq»earaDoe6. 
— It  will  be  no  defense^  even  0iou^  It  w 
an  honest  belief  of  danger.  The  btiU^  mul; 
therefor^  be  based  upmi  facts  jnstU^iag  It. 
The  view  of  the  Massachnaette  conn  ei' 
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pressed  In  tbe  case  ctted  Is  as  foUowa:  "The 
proposition  iqton  viiiieb  this  defenie  moBt 
rest,  and  which  was  .tn  fact  snbmltted  to 
tbe  Jury,  ccmslsted  of  two  bran^es, — one 
the  reasonable  eanae;  the  other  the  actnal 
uEV>rebenaIon  or  thought  of  defendant,  and 
hlB  purpose  or  Intent.   Both  nnut  ^Ist,  or 
neither  will  arall.   In  determining  whether 
the  evidence  of  an  actaal  ai^nvhenslon  of 
bodily  harm  is  admissible,  the  court  cannot 
be  sovemeA  by  its  own  concImlonB  from  the 
testimony  as  to  the  suffidency  of  the  proof 
of  reastmaUe  canse;  but  If  there  is  any  testi- 
mony which.  If  believed,  wonld  warrant  the 
Jury  In  flndhig  that  there  was  snch  reason- 
aUe  cause,  though  It  comes  from  tbe  de- 
fendant alone,  and  la  In  conflict  with  all  the 
other  eTldence  In  the  case,  It  Is  suffldent  to 
entitle  the  defendant  to  testify  In  sui^mrt  of 
the  other  brandi  of  the  proposition, — that  he 
did  tn  fact  act  VDAer  sncb  an  apprehraslon.*' 
The  rule  stated  by  the  supreme  court  of  the 
United  States  In  tbe  case  cited  Is  that,  If  tbe 
aectwed  beUered,  and  had  reasonable  ground 
for  the  belief,  that  he  was  In  imminent  dan- 
ger at  death  or  great  bodily  harm  ftom  the 
deceased  at  the  moment  he  fired,  and  If  that 
belief  founded  on  reasonable  ground,  might, 
tn  any  view  ttie  Jury  could  i»operly  take  of 
the  circumstances  surrounding  the  killing, 
have  excused  his  act,  or  reduced  the  crime 
from  murder  to  manslaughter,  thai  It  would 
be  error  to  refuse  to  allow  the  accused  to 
testify  as  to  his  belief  based  on  the  drcum- 
stances  to  which  be  testified.   After  a  care- 
ful eonslderatlon  of  the  circumstances  at- 
tending tbe  huulclde  In  this  case  as  testi- 
fied to  by  the  accused,  we  are  of  opinion 
that  It  was  error  for  the  court  to  rule  that 
tbe  accused  could  not  testify  as  to  his  real 
belief  based  thereon.   We  do  not  express 
any  oftlnion  as  to  tbe  credence  the  Jury 
should  glTe  to  his  testimony  in.  connection 
with  the  other  evidence  in  the  case,  as  this 
is  a  question  for  the  Jury.   It  appears  from 
tbe  statonent  made  fnmi  def^idant's  testi- 
mony that  he  did  state,  without  any  objec- 
tion being  made  thereto,  that  he  believed  his 
Ufe  was  In  danger,  which  Idea  was  embodied 
in  instmctlcms  given  by  the  court  to  tbe 
Jury;  and  on  the  cross-examination  of  the 
accused  he  was  Interrogated  as  to  whether 
the  facts  stated  by  blm  were  tbe  only  basis 
for  such  belief.    If  the  ruling  of  the  court 
In  r«]ectiog  the  proposed  evidence  constituted 
tbe  only  error  In  the  case,  we  would  hesitate 
about  reversing  tbe  Judgment  on  that  ac- 
count, In  view  of  what  the  defendant  did  tes- 
tify to  on  the  point  of  b^ef.  Tbe  ruling 
nude,  however,  was  errOT,  and  tt  abonld  be 
arolded  in  the  ftrture. 

The  accused  introduced  evidence  of  good 
character  as  a  peaceable  dtlzen,  and  In  re- 
buttal the  court  admitted  some  evidence  as 
to  qtedfte  acts -of  lawlessness  by  him.  In 
view  at  the  subsequent  ruling  ot  the  court 
euluding  sudi  evidence  from  the  considera- 


tion of  tbe  Jury,  we  do  not  dean  tt  necessary 
to  say  anything  on  this  point 

By  a  charge  prepared  and  given  by  tte 
court  to  tbe  Jury  they  were  instructed  that: 
"Before  a  person  can  avail  himself  of  the 
defense  that  he  used  a  deadly  weapon  In  de- 
fense of  his  life,  and  be  Justified,  he  must 
satisfy  the  Jury  that  the  defense  was  neces- 
sary at  the  time,  that  he  did  all  he  could  to 
avc^d  tt  and  that  it  was  necessary  to  pro- 
tect his  own  life,  or  to  protect  himself  from 
audi  great  bodily  harm  as  would  give  htm  a 
reasonable  apprehension  that  his  life  was  In 
immediate  danger."  This  Instruction  was 
svidently  copied  from  the  eleventh  headnote 
in  the  case  of  Gladden  v.  State,  12  Via.  sez. 
That  case  was  dedded  In  1868,  on  common- 
law  prlndples,  before  the  statute  on  tbe  sub- 
ject of  homicide  was  passed  In  that  year. 
In  Dnfces  v.  State,  14  Fla.  409;  dedded  tn 
1874,  it  was  pointed  out  that  the  statute  bad 
made  Inii>ortant  dianges  as  to  the  law  of 
homicide,  and  several  dedslons  have  since 
been  made  tn  reference  to  such  changes.  In 
Adams  r.  State,  28  Fla.  611,  10  South.  106, 
decided  In  1801,  dedslons  rendered  up  to 
that  time  on  changes  made  by  the  statute 
are  referred  to  and  attention  called  to  them. 
In  the  case  of  Hubbard  v.  State,  37  Fla.  156, 
20  South.  286,  substantially  the  same  chaise 
as  given  In  the  pres«it  case  was  declared  to 
be  erroneous,  and  there  can  be  no  doubt  that 
such  sn  Instruction,  under  otir  statute,  Is 
wrong.  It  Is  wrong  for  the  two  reasons  giv- 
en In  the  Hubbard  Case,  as  wdl  as  another. 
It  Is  a  specific  charge  <»i  the  subject  of  self- 
defense,  and  Imposes  upon  the  defendant 
the  duty  of  satisfying  the  Jnry  that  the  de- 
fense was  necessary.  The  Jury  need  not  be 
satisfied.  If  the  evidence  raises  a  reasonable 
doubt,  It  will  be  suflSdent  Purtiiermore,  If 
the  circumstances  are  such  as  to  authorize  a 
reasonably  cautious  man  to  believe  his  life 
to  be  In  Imminent  danger,  or  that  he  was  in 
immediate  danger  of  receiving  great  personal 
injury.  It  wHl  suffice,  though  an  actual  ne- 
cessity to  kill  does  not  exist  The  charge 
also  conveys  the  Idea  that  If  a  deadly  weap- 
on Is  used  In  defense  of  life,  the  accused 
must  satisfy  the  jury  that  the  killing  was 
necessary  to  protect  life,  or  to  protect  the 
slayer  from  such  great  bodily  harm  as  would 
give  him  a  reasonable  apprehension  that  his 
life  was  in  Immediate  danger.  The  statute 
justifies  the  killing  when  done  under  circum- 
stances authorizing  It  to  protect  life  or  the 
slayer  from  great  personal  injury.  The 
charge  Is  clearly  wrong;  and,  after  mature 
reflection,  we  are  of  opinion  that  we  cannot 
safely  hold  that  its  error  was  fully  corrected 
by  other  instructions  given,  or  that  It  was 
entirely  harmless.  The  court  charged  on  the 
different  degrees  of  murder,  and  of  what 
was  manslaughter,  and  submitted  to  the  Jury 
what  sbotdd  be  their  verdict  If  they  twlieved 
from  the  evidence  certain  hypothesized  states 
of  fact  dedodble  from  the  evidence.  In 
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Gliarge  Mo.  12  the  Jury  was  tnatructed  as  to 
the  presumption  of  Innocence  in  favor  of  the 
accased  until  he  was  proTen  guUty  beyond  a 
reasonable  doubt,  with  an  ej^lanatlon  of 
what  was  sncb  doubt  The  erroneous  charge 
above  referred  to  was  numbered  14,  and  la 
special  on  the  subject  of  self-defense,  and  of 
the  use  of  a  deadly  weapon  In  defense  of 
one's  self.  On  the  subject  of  whetlm  the  ne- 
cessity must  be  real  ox  appaxeaat  only,  the 
court  gave  several  Instmctlons,  expresatng 
the  view  that  U  the  drcunutances  were 
sncb  as  to  Justify  a  reasonably  cautions  man 
to  brieve  that  his  life  was  In  Immediate 
dangor,  or  that  he  was  about  to  receive  great 
personal  Injury,  he  would  be  warranted  In 
killing,  though  the  necessl^  to  do  Bo  did  not 
In  fact  exist;  but  no  direct  refoence  was 
made  bi  sncb  instructions  to  the  use  of  a 
deadly  weapon,  or  to  what  extent  Om  person- 
al injury  should  go,  and  no  rtference  to  the 
■nfficiency  of  the  evidence  In  such  a  case  ■>  to 
a  reasonable  doubt  Some  ot  the  instruc- 
ttona  In  a  general  way  directed  the  Jury  that 
defendant  was  presumed  to  be  Innocent  until 
the  evldaice  established  his  guilt  beyond  a 
reastmable  doubt,  but  there  was  no  qxclfic 
Instruction  that,  in  ease  a  person  used  a 
deadly  weapon  in  defending  hima^  it  WtU 
be  sufficient  if  tiie  evtdmce  raises  a  reasona- 
ble doubt  In  favor  of  a  lawful  defense.  In 
the  case  of  Hubbard  v.  State,  sniva,  the 
Judgment  was  reversed  for  giving  substan- 
tially the  same  charge^  r^ardless  of  other 
general  instructions  in  the  caae.  Murphy  v. 
State,  31  FbL  166, 12  South.  4S8,  is  referred 
to  in  support  ta  the  ruling,  and  in  that  case 
the  court  instructed  tbe  Jury  that:  **Where 
an  alibi  is  set  up*  the  burden  of  proof  Is  on 
the  defmdant;  but  he  Is  not  bound  to  prove 
it  beyond  a  reasonaUe  doubt  and  If,  upon 
consideration  of  all  the  evidence  in  the  case, 
yon  have  a  raaaonable  dovbt  that  defend- 
ants, or  either  of  them,  was  present  when 
the  crime  was  committed,  they,  or  such  of 
them  as  to  whom  the  doubt  applies,  should 
be  acquitted.  The  proof  of  an  alibi  must  In- 
clude and  cover  the  wtlre  time  whm  the 
Iffesence  of  the  accused  was  required  to  com- 
mit tbe  offense  charged.  The  evidence  to 
atq^ort  it  should  be  car^ully  considered, 
and  must  be  sncb  as  to  satisfy  the  Jury  that 
the  crime  could  not  have  been  committed  by 
tbe  person  offering  proof  of  the  alibi"  The 
court  said:  "In  our  Judgment  the  last  sen- 
tence in  the  charge  la  erroneous,  and  cal- 
culated to  qualify  the  correct  rule  announced 
above,  in  that  the  proof  of  an  alibi  Is  snffl- 
dent  if  It  considered  In  connection  with  all 
the  testimony,  raises  a  reasonable  doubt  as 
to  the  presoice  of  the  accused  at  the  time  of 
the  commission  of  tiie  crime."  In  the  case 
of  Trogdon  v.  State,  133  Ind.  1,  82  N.  E.  725, 
it  was  held  that:  "WhUe  It  is  true  that  in- 
structions must  be  considered  as  a  whole, 
and  It  is  sufficient  If.  taken  together,  tht^ 
state  the  law  correctiy,  yet  general  Instruc- 
tions given  cannot  cure  an  error  committed 


In  giving  a  specific  Instruction."  It  Is  tbe 
rule  In  this  court  that  in  determining  tlK 
correctness  of  chaises  they  most  be  consU- 
ered  as  a  whole;  bat  where  a  apedal  diarge 
in  Itself  announces  a  patently  erroneous 
proposition  of  law.  It  most  afilnnatlvdy  tni 
deariy  appear  that  the  i^esnmptive  ham 
caused  thereby  has  been  entlrdy  removed, 
or  the  Judgment  should  be  reversed.  We  do 
not  see  that  we  can  safdy  afBrm  tlut  Out 
erroneous  feature  oi  the  speciuc  charge  in 
r^erence  to  the  use  of  a  deadly  weapon  b 
self-defense  have  been  entirely  cored  and  re- 
moved by  other  Instructions  given. 

The  court  instructed  the  Jury,  at  the  r^ 
quest  of  tiie  state,  that:  "If  you  bdleve 
from  the  evMoice  that  there  was  no  ovm 
act  by  the  deceased,  and  no  evldaioe  whhdt 
at  least  tends  to  show  that  the  deceaaad  bad 
at  the  time  of  the  killing  In  fact  at  apparent- 
ly sought  a  conflict  with  flie  accnaed,  or  was 
actually  or  apparency  making  acHne  demon- 
Btratioa  of  attock  towards  ttte  accomplish- 
ment of  his  tlireata,  some  demonstration  rea- 
Bonably  calculated  to  Induce  the  belief  ttat 
tbe  execution  of  the  Oreatened  attack  had 
actually  commenced,  then  you  cannot  take 
into  con^deration  uiy  threats  nuide  prfcw  to 
the  meeting,  and  especially  whet  they  were 
not  communicated  to  the  accased."  This 
charge  la  ai^arent^  retracted  trom  the 
views  announced  by  this  court  in  the  case  of 
Gamer  v.  State,  28  Eia.  US.  9  Soatb.  835.  2& 
Am.  8t  282;  In  ataUng  the  mle  tor  tbe 
guidance  oC  the  trial  court  aa  to  the  admbsl- 
blllty  of  previous  threats.  In  the  present 
case  tbe  testimony  on  the  part  of  the  state 
did  not  apparently  afford  any  ftnmdatlon  for 
the  bitroductlon  of  threats;  but  Out  Intro- 
duced tor  tiie  defftnse,  shown  by  Uie  stated 
evidence  of  the  defendant  was  tiie  baste  for 
the  IntrodnctUm  of  some  threats  made 
the  deceased  not  long  before  the  umng. 
When  there  Is  no  proper  predicate  for  the 
Introduction  ot  threatai,  as  ezidalned  la  the 
Oamer  Oase,  they  amount  to  nothing  as  evi- 
dence in  the  rase,  and  should  be  exdoded 
from  tiie  conslderaticn  of  the  Jury,  When 
they  are  admissible  aa  dependent  upon  the 
commission  of  an  overt  act  on  the  part  of 
the  deceased,  there  must  be  some  evidence 
of  the  overt  act;  that  Is,  tiiere  most  be  evi- 
dence wUCh  at  least  to^  to  ahow  tliat  the 
deceased  had  at  the  time  of  the  killing  in 
tact  or  apparently  sought  a  conflict  with  the 
accused,  or  was  actually  or  apparently  mak- 
ing some  demonstration  of  attadc  towards 
the  aectHUpltslmimt  of  his  threat  cr  aome 
demonstration  reasonaUy  calculated  to  In- 
duce the  belief  that  the  execution,  of  the 
threatened  attack  had  commenced.  Tb«e 
must  be  at  least  apparently  such  a  demon- 
stration of  an  Intention  to  execute  Immedl- 
atdy  the  ISireats  as  will  naturally  Induce  t 
reasonable  bell^  that  the  party  threatoied 
will  lose  his  life  m  suffer  greet  posonal  In- 
jury if  he  does  not  immediately  tate  tiie 
life  of  bis  advwsary.  VaAer  sncb  drcnm- 
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stanceg  threats  are  admissible,  because  they 
serve  to  explain  the  overt  act  or  demonstia- 
tloxi«  and  show  tbe  reasonableneBS  of  the  de- 
fendant In  belleTlng  himself  to  be  In  that 
clanger  which  jastlfles  the  taking  of  life  In 
self -defense.   Where  the  theory  of  the  prose- 
cution and  Its  testimony  afford  no  basis  for 
the  Introduction  of  threats,  but  the  evidence 
for  tbe  defense  does  authorize  their  Introdne- 
tlon,  and  they  are  admitted,  it  would  not  be 
error  for  the  court  to  submit  to  the  Jury  the 
-view  that,  If  they  accepted  the  theory  of  the 
prosecution,  to  the  exclusion  of  that  of  the 
defense,  they  should  disregard  the  threats 
entirely;  but  ivhere  the  threats  are  properly 
before  the  Jury  the  court  should  be  careful 
in  snbmittlng  the  question  of  their  disregard 
as  erldence.   If  a  charge  sbonld  accurately 
hypothesize  the  facts  relied  on  by  the  de* 
fense  as  affording  a  basis  for  the  use  of 
threats  as  evidence,  and  submit  tbe  view 
that.  If  they  were  disbelieved,  the  threats 
might  be  rejected,  where  the  counter  testi- 
mony of  the  state  was  accepted,  no  harm 
could  result.   The  charge  g\ven  by  the  court 
asserts  the  view  that,  if  there  was  no  overt 
act  by  the  deceased,  and  no  evidence  which 
at  least  tends  to  show  that  the  deceased  had 
at  the  time  of  the  killing  In  fact  or  apparent- 
ly sought  a  conflict,  or  was  actually  or  ap- 
parently making  some  demonstration  of  at- 
tack towards  the  accompliahment  of  his 
threats,  etc.   Tbe  charge  seems  to  submit 
that  If  there  was  no  evidence  on  the  point, 
not  that  If  the  Jury  disbelieved,  what  had 
been  introduced.  The  court  had  admitted 
the  threats  in  evidence  on  the  showing  made 
for  the  d^ense,  and  the  defendant  bad  a 
right  to  have  it  considered  In  connection  with 
such  showing,  without  any  Intimation  from 
the  court  that  such  evidence  did  not  exist. 
If  the  court  sees  proper  to  charge  for  the 
state  on  the  effect  of  the  threats  as  evidence, 
what  is  said  will  enable  it  to  adjust  the 
charge  to  such  state  of  facts  as  may  arise 
in  the  trial.   The  charge  given  was  followed 
by  one  for  the  accused  on  the  same  subject, 
and  the  two  taken  together  afford,  probably, 
no  Just  ground  for  the  complaint  made  by 
connael  for  defendant  against  tiie  one  given 
at  the  instance  of  the  state. 

The  Judgment  will  be  reversed,  and  a  new 
trial  awarded;  and  It  is  so  ordered. 

CARTER,  J.  (dissenting).  Most  lawyers 
devoting  thoughtful  consideration  to  the  law 
of  homicide  in  this  state  as  embraced  in  our 
■btate  and  dedslonB  iQwn  the  sabject  will 
be  forcibly  impressed  with  the  uncertainty 
of  this  lav,  and  the  difficulty  of  Its  adminis- 
tration. The  law  relating  to  this  snbject  Is 
of  the  highest  importance,  the  penalties  im- 
posed by  It  the  sev^est  known  to  our  crimi- 
nal Jurisprudence,  and  because  of  Its  im- 
portance it  ought  to  be  certain  and  definite, 
and  Dot  be  clouded  by  the  introduction  ot 
subtle  and  refined  distinctions  and  theoreti- 
cal Impracticable  qualificationit  whlcti  can 


neither  be  understood  nor  given  practical  ap- 
plication by  Juries.  The  statute  Itself  is  in 
many  respects  exceedingly  indefinite  and  un- 
certain, so  much  BO  that  a  court  in  many 
cases  can  never  feel  that  a  particular  con- 
struction given  to  it  Is  the  correct  one.  This 
court  has  sometimes  felt  that  the  statute 
was  not  designed  for  the  purpose  of  remedy- 
ing defects  in  the  common-law  relating  to 
homicide  and  of  making  definite  and  certain 
matters  relating  to  that  offense  which  were 
uncertain  at  common  law,  as  many  other 
courts  have  regarded  similar  statutes,  but  as 
creating  statutory  offenses,  to  be  ascertained 
and  prosecated  by  reference  to  the  statute 
alone,  without  invoking  the  aid  of  the  com- 
mon law  upon  the  subject  in  Its  construction, 
and  without  reference  to  the  common-law 
presumptions  upon  the  subject  of  homicide, 
except  as  they  might  or  might  not  be  drawn 
and  applied  by  the  Jury  as  presumptions  of 
fact;  while  at  other  times  the  court  has  felt 
it  proper  to  approve  and  apply  to  the  law  of 
homicide  under  the  statute  certain  legal  pre- 
sumptlons  recognized  by  the  common  law 
relating  to  this  offense.  See  Adams  v.  State, 
28  Fla.  Sll,  10  South.  106,  and  the  m^vious 
Florida  cases  referred  to  therein,  as  illustrat- 
ing some  of  the  rulings  along  this  line,  l^e 
statute  relating  to  self-defense  provides  that 
homicide  is  Justifiable  "when  committed  in 
the  lavrful  defense  of  Eruch  person  when  there 
shall  be  a  reasonable  ground  to  apprehend 
a  design  to  commit  a  felony  or  to  do  some 
great  personal  injury,  and  there  shall  be 
imminent  danger  of  such  design  being  ac- 
complished." The  statute  does  not  In  terms 
make  the  defendant's  belief  of  any  fact  an 
essential  element  of  his  right  of  self-defense, 
nor  is  the  word  "b^Ief"  used  at  all.  But 
the  court  in  several  cases  has  held  that  the 
accused  must  believe,  and  have  reasonable 
ground  to  believe,  that  his  life  was  then  in 
imminent  danger,  or  that  he  was  In  imminent 
danger  of  great  bodily  injury,  .or  he  will  not 
be  Justified.  Smith  v.  Stste,  26  Fla.  S17,  6 
South.  482;  Wilson  v.  Same,  80  Fla.  234,  11 
South.  066,  17  U  R.  A.  664;  Lovett  v.  Same. 
80  Fla.  142,  11  South.  560,  17  L.  B.  A.  705; 
Ballard  v.  Same,  31  Fla.  266,  12  Sooth.  86S. 
It  is  possible  that  by  the  common  law  the 
belief  was  an  element  in  self-defense,  and 
tills  element,  recognized  by  our  decisions  as 
necessary  under  the  statute,  must,  therefore, 
have  been  so  found  by  construing  the  statute 
in  connection  with  the  common  law.  Per- 
haps tbe  decislou  in  this  case  will  introduce 
a  further  qualification  of  the  law  of  self-de- 
fense by  requiring  tbe  defendant  to  show 
that  bis  belief  was  a  "real,  honest"  one,  as 
one  of  the  questions  asked  the  defendant 
and  excluded  by  the  trial  court  was  wheth«- 
his  belief  or  apprehension  of  danger  was  a 
"real,  hmiest  belief"  on  bis  part  or  not.  In 
some  JnrlsdictiMiB  the  defendant's  belief  of 
imminent  danger,  when  entertained  without 
fault  ox  caieufiBuess  on  his  part,  la  of  pri- 
mary Importance;  bat  under  our  statute  « 
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namnaUe  gnmd  for  baUef  ii  tbe  iMftim 
of  tbe  rlstit  to  act  la  aeU-deCenM^  and  tbe 
twUef  of  tte  aeeaaeO,  If  necanrr  at  aa  !■ 
of  awflnrtaiy  loq^ortance^  and  vlU  be  pre- 
aomed  to  mSat  wtaaoerCT  reaaonable  ground 
ia  ataown.  This  distinction  iboold  not  be  loot 
alglit  of  ta  considering  the  decisions  in  other 
states  upon  the  aobject  It  may  be  wdl  to 
ibbomA  fwat  hm  tbat  tUa  coort  baa  nerer 
beU  that  defendant  can  taatlfy  to  Ua  belief, 
or  tntiHiated  that  teatSmoBj  upon  that  mb- 
Jeet  la  adaalnlbl^  or  that  tbc  beUeC  would 
■ot  ba  pMsnmed  In  an  cases  wben  reaaon- 
able  groimd  li  diown.  Our  dedsiona  up  to 
tfaia  time  seem  to  dhrlde  self-defense  into 
two  Iwanchea,  tIi^  reaaonable  ground  to  be- 
Itare,  and  belief  baaed  upon  soch  reasonable 
ground.  Tbe  reaaooaUa  ground  can  ezlat 
mdr  where  the  defendant  la  summnded  by 
sodi  drearastaneea  that  a  laaaonably  prndoit 
man,  atandtng  In  defiendaafa  Aoea,  knowing 
wbat  ba  knaw,  aedng  what  ba  saw,  and  hear- 
ing what  be  heard,  would  be  Induced  to  be- 
Uera  or  apprehend  a  design  to  omimlt  a  M- 
007^  or  to  do  BMW  great  peraonal  injury,  and 
that  there  was  Imminent  danger  of  snch  de- 
sign being  aceompUstaed;  and.  If  tbe  reason- 
able  ground  thna  defined  does  not  exist,  seK- 
defense  cannot  be  InToind,  even  thou^  tbe 
defendant  had  a  belief,  or  a  'teal,  honestf* 
belief,  that  leaamable  ground  did  eitot.  or 
that  his  person  or  life  was  then  In  inunineot 
danger.  Wlhun  t.  States  80  Via.  284,  U 
BouOl  696, 17  U  B.  A.  Padgett  ▼.  Bame^ 
40  Fla.  451,  text,  458,  24  Bonth.  146;  Frank 
T,  State,  94  Wla.  211,  68  N.  W.  «&7;  Pemgl 
T.  same;  104  Wla.  280;  80  N.  W.  BOB,  76  Am. 
St  B«p.  866.  I  ctte  Wisconsin  cases  be- 
canae  the  Winsonatn  statute  upon  the  anbjeet 
of  hondeide  la  almost  Identical  with  our  stat- 
ute (rf  1868,  which,  though  amended  ta  aome 
Feapecta  by  our  Berlaed  Statutea.  H  itlll  the 
baals  of  our  law  of  hc»nidd&  It  baa  alao 
been  held  that  If  the  eridenee  upon  the  sub- 
ject of  a^-def enae  In  a  eaae  goea  far  enough 
to  raise  a  reasonable  doubt  In  tbe  minds  of 
the  Jisy,  it  la  snfflcioit  for  acquittal,  vrtieth- 
er  the  Jury  are  satisfied  upon  the  point  or 
not  Hubbard  t.  State,  87  Fla.  166,  20 
Sooth.  236.  Antlylng  this  rule  to  the  two 
branches  <tf  the  law  of  aelf-defenae,  it  reaults 
that  there  need  not  In  fact  be  reascmable 
ground  to  bellere,  as  required  by  the  statutCi 
nor  In  tact  a  belief  as  required  b7  on*  ^ 
clsion^  but  that  a  reaaonable  doubt  i^ether 
w  not  a  reasonable  ground  existed,  coupled 
with  a  reaaonaUe  doubt  whether  or  not  de- 
fendant  believed,  will  require  acquittal; 
while,  on  the  other  hand,  a  flndii^  that  rea- 
aonable ground  existed,  but  that  defendant 
had  no  belief  upon  the  subject,— baring  act- 
ed inatlnctlTely,  without  time  for  forming  a 
belief, — mnat  necessitate  conTictlon;  and 
hereafter,  perbapa,  In  consequence  of  this  de- 
cision, Jnilea  wUl  be  further  myatlfled  and 
CMifnsed  being  required  to  determine 
whether  there  Is  a  reasonable  doubt  aa  to  the 
belief  bting  "real  and  honest/'  and  required 


to  oouTlet  persona  baring  rensonahio  groonds 
to  beUere,  and  beUerlng,  In  canea  wbs«  tbe 
beUeC  Is  not  a  *Yeal  and  taonear  om^  It 
aeems  to  me  tbat  the  law  iqion  tho  waibiea. 
Just  at  thia  polnl;  goea  to  seed,  aa  It  were, 
and  la  IncapaUe  of  any  further  gruwOi  or 
blitfur  defidopooent  It  becmiMB  too  flne- 
spun  and  abstmae  to  be  IntdUgcaiUy  admin- 
istered 17  coorta  and  ]ra1ea»  and  Ui  aty  tamt- 
tale  iodgment  the  doctrine  rdating  to  tbe  de- 
fendants bdlef  cannot  be  farther  artendert 
along  the  Unea  pohitad  out  la  tbe  prrrtooade- 
eislona  vt  thla  coort  witboot  deaUmytog  la 
efficiency  and  Titaltty.  I  think  we  may  safe- 
ly hold,  aa  waa  Intimated  In  Lorett^s  Case, 
80  Fla.  142,  il  Booth.  650^  IT  !■.  B.  A.  705. 
that,  whOe  tbe  law  doea  not  regard  the  de- 
fendanTa  beUtf  as  tanmaterlal,  yet  the  law 
regarda  homicide  eoramttted  under  anch  ^ 
ewnataneea  as,  under  the  statute,  conatttiite 
reaaonable  groond  to  bellere;  aa  done  nnder 
the  Impelling  Inflnenee  ot  a  reasonable  be- 
lief that  the  neccaalty  axMa,  and  tbat^an 
excuaea  the  homicide  the  aame  aa  If  tbe  ae- 
eeaatty  had  been  real,  iuatead  of  mer^  ap-  | 
parent;  In  oth«  worda,  fliat  wbu  r«aaon-  I 
able  ground  la  Aown  to'ezlst  the  law  coa- 
chuiTdy  presumes  the  belief,  and  therefore  { 
eridenee  upon  that  subject  Is  Immaterial 
This  la  evidently  In  kee|ilng  with  tbe  lan- 
guage of  the  statute,  which  doea  not  make 
the  belief  an  iinnrnflal  element  to  be  proved 
qton  the  trial  (White     BiUxcTf  64  Mol  65J: 
State  T.  Gonce,  87  Ifo.  627);  and  I  am  not 
aura  tint  a  different  rule  obtained  at  com- 
mon law.  In  thla  view  It  seems  to  me  the 
court  beknr  ruled  owreetly  tai  defining  to 
permit  the  defendant  to  testify  to  his  belief, 
or  to  state  that  he  entertained  a  "nml  haa- 
belief.  I  am  alao  ot  oplnkm  that  tbe 
ruling  was  correct  for  another  reason,  vis., 
beeauae  there  waa  no  orldMioe  Ubowlng  rea- 
sonable ground  tor  audi  a  ht^/et,  and  thoe- 
foce  the  defendanta  belief  under  oer  ded- 
aiona,  waa  wholly  immaterial.  This  qneatkn 
I  wBI  dtecnss  more  at  leogUi  hereafter,  l 
am  also  of  opinion  that  conceding  tbe  law 
to  be  that  defttidant  had  a  right  to  testify 
to  his  belief,  tbe  error  In  rejecting  the  two 
queatioia  propounded  vjfon  that  subject  was 
harmless,  In  view  of  the  fftct  that  defenl^t  ' 
waa  during  his  ezaminatton  permitted  to 
state  hla  bdiet  and  the  ground*  which 
It  was  based,  wllbout  objection,  aa  la  ahowD 
by  the  stotamoit  of  detcodanlfa  testlmonT 
In  tbe  opinion  of  the  court 

In  reqieet  to  ttie  fourteenth  bntmctlon  giv- 
en by  tbe  trial  court  It  la,  under  recent  ded- 
bIous  of  this  coort,  unqoeititmabty  etrooeouL 
if  considered  alone,  without  r^rmce  to  otbfr 
tnstructlona  given;  but  I  do  not  agree  to  tiw 
propoaitlon  that  when  read  ta  connection  wltli 
the  other  InatzuctlonB  In  the  ease,  the  Jot; 
could  bare  bacn  mided  by  tt.  The  Jury,  we 
must  assume,  construed  and  applied  it  In  ooo- 
nectlon  with  the  otoer  Inatnietlona,  and  those 
Instructions  fully  secured  to  the  defendant  tbe 
right  to  an'  acquittal,  it,  from  tbe  ertdeDc^ 
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a  reaaoutble  doubt  of  his  guilt  a];q;teared,  or 
if  be  acted  In  lawful  defense  of  himself  when 
the  danger  was  only  apparent  aa  well  aa  wben 
real.   More  than  one  speciflc  Instroctlon  upon 
tlie  subject  of  self-defense  emphaslKed  the  fact 
tliat  apparent  danger  was  all  that  the  law  re- 
quired, and  In  each  of  them  the  danger  of 
S3" eat  bodily  harm,  as  well  as  danger  to  lUe, 
were  fully  recognized  aa  elements  in  self-dA- 
fejiae.   By  one  Instruction  the  jury  were  told 
tbat  the  law  did  not  require  the  defendant  to 
prove  hhnself  Innocent,  but  that  it  roqnlred 
tlie  prosecution  to  prove  bim  guUty  to  the 
satisfaction  of  the  jury  beyond  bU  reasonable 
doubt,  and,  unless  this  was  done,  defendant 
must  be  acquitted.   Under  my  view  of  the 
matter,  taking  the  entire  charge  of  the  court 
into  consideration,  the  general  language  in 
the  fourteenth  instmctfon  was  fully  explained 
and  qualified  by  the  other  Instructions,  so  that 
it  did  not  and  could  not  convey  the  broad 
meaning  which,  standing  alone.  It  would  nat- 
urally bear.   The  Jury  could  not,  under  the 
entire  cbarge,  have  supposed  that  the  law  re- 
quired tbe  defendant  to  aatlafy  them  further 
than  to  produce  In  their  minds  a  reasonable 
doubt;  or  that  It  required  the  danger  to  be 
real,  or  to  be  to  life,  as  dlstingnlsbed  frcmi 
great  bodily  barm,  or  great  personal  injury. 
1  cannot  procure  my  consent  to  a  reversal  of 
tbe  judgment  vpoa  the  supposed  errors  In  this 
instruction,  for  to  my  mind  those  errors  are 
entirely  eliminated  when  the  charge  Is  talcen 
as  a  whol&   I  am  also  of  opinion  that  thore 
was  no  testimony  In  this  case,  which,  If  true, 
would  Justify  the  defendant  in  his  act  on  the 
ground  of  eelf-defense,  and,  therefore,  tiiat 
any  oror  tbat  may  have  been  committed  by 
the  court  In  refusing  to  permit  tbe  defendant 
to  testify  as  to  bis  belief,  or  in  giving  charges 
upon  tbe  subject  of  self-defense,  should  not 
work  a  reversal  of  the  Judgment   Under  our 
statute,  as  has  been  shown,  there  must  be  a 
reasonable  ground  to  apprehend  a  design  to 
<ximmit  a  felony  or  to  do  some  great  personal 
iojory,  and  reasonable  ground  to  apprehend 
Imminent  danger  of  such  design  being  accom- 
pIlBhed,  in  order  to  Justify  tbe  accused.  If 
this  reasonaUe  ground  does  not  exist,  his 
act  cannot  be  Justified,  though  he  believed  that 
the  reasonable  ground  did  exist,  or  that  bis 
life  was  in  danger,   tf,  therefore,  tbe  testi- 
mony in  the  case  was  such  tbat   upon  no 
view  of  it  could  the  Jury  lawfully  find  that 
snch  circumstances  existed  as  would  constl- 
tnte  reasonable  ground,-^het  Is,   such  as 
would  Induce  a  reasonably  prudent  man  to 
believe  tbat  the  deceased  designed  to  commit 
a  felony  or  to  do  some  great  peraonal  injury, 
and,  further,  to  believe  that  there  was  imml- 
nent  danger  of  such  design  being  accompllsb- 
ed,— there  Is  no  self-defense  In  the  case,  and, 
M  no  other  defense  was  suggested  by  the 
ertdence,  the  defoidant  could  not  lawfully 
have  been  acquitted,  even  though  error  In 
these  respects  had  intervened.   The  proof  Is 
ample  that  defendant  killed  the  deceased,  and. 
If  he  did  not  act  In  self-defense,  bis  act  was 


unlawful.  Of  course,  tbe  jury  most  ascec^ 
tain  the  existence  of  the  facts  which  go  to 
make  up  a  case  of  self-defense,  but  wben  tibe 
facts  are  ascertained  tbe  law  declares  whether 
sudt  facts  are  sufficient  to  coiutltute  self-de- 
fense. Gladden  v.  State,  12  Fla.  662;  liong 
V.  State,  62  Miss.  23.  In  more  than  one  case 
this  court  has  held  as  a  matter  of  law  that 
certain  facts  shown  in  evidence  did  not  con- 
stitute eelf-defense,  and  has  held  that  error 
In  Instructions  given  upon  tbe  subject  of 
self-defense  or  In  refusing  InatractkHis  upon 
tbat  subject  in  such  cases  should  not  work  a 
reversal  of  the  convlctlcm.  Smith  v.  State, 
25  Fla.  617*  6  Soutii.  4S2;  BaUard  t.  Same, 
81  Fla.  266,  12  SoutK  866;  Johnston  t.  Same, 
29  Fla.  S68.  10  South.  686.  There  is  no  teft- 
timony,  aside  from  the  testimony  of  the  de- 
fendant as  a  witness,  tending  to  show  any 
overt  act  on  tbe  part  pf  the  deceased.  Two 
witnesses  for  tlie  defense  testified  to  threats, 
—one  that  about  a  week  before  tbe  homicide 
deceased  said  he  tJttought  defendant  did  not 
like  him;  that,  if  defendant  wanted  a  fuis, 
be  could  get  It,  and  that  deceased  would  shoot 
it  out  or  cut  it  out  with  bim;  another,  that 
a  few  minutes  b^ore  the  homicide  deceased 
said  he  was  going  to  see  def«idant  about  bla 
check,  and,  If  defendant  did  not  make  It 
right,  he  would  go  into  the  office  and  knock 
him  out.  Neither  of  these  threats  was  com- 
municated to  defendant  before  the  homicide. 
The  defendant,  as  a  witness,  stated  that  the 
pistol  he  used  was  a  self-cocking  one;  that 
the  deceased  never  secured  either  the  deer 
foot  or  tbe  hatchet;  that  he  stood  at  his  diesk 
when  he  fired,  shooting  over  tbe  lattice  gate 
between  bim  and  the  deceased;  and  that  be 
was  about  8  or  10  feet  from  deceased  wben 
he  fired.  The  remainder  of  his  testimony  re- 
lating to  the  claim  of  self-d^ense  la  sutwtan- 
tlaUy  stated  In  the  opinion  of  the  court  Un- 
der the  circumstances  detailed  by  this  wit- 
ness, in  my  judgment  there  was  no  such  state 
of  affairs  as  would  have  Induced  a  reason- 
ably prudent  man,  situated  as  defendant  was, 
to  believe  that  his  life  was  In  imminent  dan- 
ger, or  that  be  was  in  Imminent  danger  of 
great  personal  Injury.  There  had  been  no 
previous  quarrels  between  the  parties,  and, 
though  the  deceased  had  made  threats  against 
the  defendant,  tbe  latter  did  not  know  it. 
The  deceased  was  unarmed  when  shot,  there- 
fore did  not  go  prepared  with  a  deadly  weap- 
on to  execute  his  threats;  and  tbe  defendant 
had  no  cause  to  suspect  that  deceased  was 
armed,  or  designed  to  injure  him,  when  the 
quarrel  between  them  first  began.  Tbe  de- 
fendant, during  the  controversy  about  tbe 
check,  gently  pushed  tbe  dec^Bed,  requesting 
bim  to  go  out  of  the  office.  Deceased  did  go 
after  some  hesitation,  after  which  tbe  par- 
ties were  cursing,— defendant  In  his  office,  de- 
ceased walking  up  and  down  the  counter;  bat 
at  no  time  did  the  deceased  say  to  the  de- 
fendant anything  that  indicated  a  present  or 
future  purpose  to  do  him  personal  injury. 
Words  increased,  and  excitement  grew  higher, 
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and  finally,  while  deceased  was  -walking  op 
and  down  the  counter,  defendant  cursed,  and 
told  him  to  go  oat.  Deceased  turned,  cursed, 
and  started  toward  defendant,  advandDg  rap- 
Idly,  in  an  angry  and  very  excited  manner, 
with  his  right  hand  extended  over  the  railing 
of  the  counter,  reaching  over  to  where  the 
deer  foot  and  hatchet  were  lying;  and  defend- 
ant turned  to  the  drawer  of  his  desk,  took 
out  his  pistol,  and  fired  two  shots  In  quick 
succession.  Defendant  turned  to  his  drawer 
for  the  pistol  when  he  saw  deceased  thus  ad- 
vancing, secured  It,  and  fired  before  the  de- 
ceased had  succeeded  in  procuring  either  the 
deer  foot  or  hatchet.  If  It  can  be  said  such 
was  his  purpose.  Under  the  facts  as  I  have 
stated  them,  it  Is  not  clear  that  deceased  was 
really  or  apparently  attempting  to  secure  the 
deer  foot  or  hatchet,  but,  admitting  that  he 
was,  where  Is  the  fact  or  circumstance  tend- 
ing to  show  that  he  apparently  proposed  to 
use  It  instantly,  or  to  show  that  he  could 
apparently  have  used  it  efTectively  at  the  dis- 
tance he  was  from  the  defendant?  The  law 
of  self-defense  does  not  ordinarily  permit  a 
deadly  weapon  to  be  used  as  a  precautionary 
measure,  before  imminent  danger  arises,  but 
only  In  cases  where  the  design  to  do  great 
personal  Injury  Is  apparent,  and  where  the 
danger  of  such  design  being  accomplished  Is 
imminent.  It  seems  to  me  that  the  utmost 
that  can  be  claimed  from  the  defendant's  tes- 
timony is  that  there  was  apparently  a  design 
on  the  part  of  the  deceased  to  procure  a 
weapon,  and  apparently  imminent  danger  of 
such  design  being  accomplished;  but  these 
facts  alone  are  Insufilclent  to  constitute  self- 
defense.  Had  deceased  actually  procured  the 
weapon,  the  defendant  would  not  have  been 
In  imminent  danger,  for,  with  a  seU-cockIng 
pistol  In  his  hand,  he  could  safely  have  waited 
until  deceased  manifested  his  supposed  de- 
sign by  continuing  to  advance  upon  him  In 
a  threatening  manner  after  securing  the  hatch- 
et or  deer  foot,  thus  evidencing  a  purpose 
to  assume  a  position  where  his  weapon  would 
be  effective.  It  .Is  not  claimed  that  deceased 
manifested  a  purpose  to  secure  the  hatchet 
or  deer  foot  and  throw  it  at  defendant,  but 
rather  the  contrary,  because  defendant  says 
he  supposed  deceased  was  "coming  to  cither 
murder  me  or  beet  me."  To  my  mind,  the 
defendant,  according  to  his  own  statement, 
acted  too  hastily,  for  with  a  self-cocking  pistol 
In  hand  there  was  no  necessity  for  him  to 
act,  or  rather  the  danger  to  him  was  not  ai>- 
parently  Imminent  until  deceased  had  placed 
his  hand  npon  the  weapon  he  was  apparently 
endeavoring  to  secure,  and  Indicated  by  some 
word  or  act  an  intention  to  use  it.  The  word 
'imminent"  In  the  statute  excludes  the  Idea 
that  defendant  may  act  before  there  Is  really 
or  apparently  a  pressing  necessity  therefor; 
and  In  this  case  no  such  necessity  existed, 
according  to  his  own  statement.  There  being 
no  reasonable  ground  for  belief,  the  defend- 
ant's belief  Is  entirely  Irrelevant,  and  the  law 


of  self-defense  does  not  apply  to  the  tacts  of 

this  case. 

I  have  not  attempted  to  determine  the  credi- 
bility of  any  testimony  In  the  case,  as  it 
would  not  be  proper  to  do  so,  but  baTe  con- 
sidered as  true  everything  in  tbe  evidence 
that  tends  to  support  the  plea  of  self-defense, 
and  my  conclusion  la  that  there  la  nowhere  to 
the  evidence  a  showing  of  reasonable  ground 
for  believing  that  defendant  was  In  Imminent 
danger  when  he  fired  the  fatal  shot. 

I  think  this  case  call  be  disposed  of  with- 
ont  passing  upon  the  question  whether  an  ac- 
cused must  be  personally  present  when  a 
special  venire  for  Jurors  to  try  his  case  is  or- 
dered or  drawn;  hence  express  no  opinion  up- 
on tiiat  subject 


SHIPF  T.  NEW  SOUTH  BUH^DINO  ft 
LOAN  ASS'X. 

(Suprane  Oowt  of  MieeisRippl.  Oct  20,  1902.) 

TRUaTSBft-SnBSTITtmON-BBCORD—inBD. 

1.  Laws  1896,  p.  105,  provides  that  sales  of 
land  made  under  deeds  of  trust  by  substitated 
trustees  shall  not  convey  the  interest  of  the 
frrantor  until  the  substitotion  appears  of  record 
m  the  office  of  the  chancery  clerk.  A  deed  of 
trust  conveying  title,  as  trustee,  to  the  treas- 
urer (namiDff  nim)  of  the  company  to  secure 
whose  debt  the  deed  of  tmst  was  given,  and 
to  his  successors  as  trustee,  recited  that  the 
title  should  vest  in  him  only  so  lo&s  as  he 
was  such  treasnrer,  and  that  any  other  person 
becoming  the  treasurer  should  thereupon  ipso 
facto  become  the  tmstee.  Another  person, 
harinif  been  elected  treasurer,  conveyed  the 
land  to  the  company.  No  record  was  made  ot 
the  aabstitution.  Held  that,  even  if  the  deed 
conveyed  the  title  to  the  treasurer  as  sucb, 
whomsoever  he  might  be,  nevertheless  a  change 
in  the  treasurer  would,  under  the  statute,  ne- 
cessitate record  thereof  in  the  clerk's  office  in 
order  that  the  new  treasorer  might  pass  title. 

Appeal  from  circuit  conrt^  Landadale 

county;  G.  Q.  Hall,  Judge.  ■ 
'  "To  be  officially  reported." 

Action  of  ejectment,  brought  by  the  New 
South  Building  &  Loan  Association  against 
Mrs.  S.  V.  Shlpp.  Feom  a  verdict  and  Judg- 
ment for  plaintiff,  *  defendant  appeals.  Be- 
versed. 

On  the  trial  in  the  court  below  plalntUf  In- 
troduced a  deed  from  one  GInder  to  Itself, 
and  a  deed  of  trust  from  one  Page  to  Jules  A. 
Blanc,  Its  treasurer,  as  trustee,  to  secure  b 
certain  Indebtedness  to  plaintiff.  Plaintiff 
also  proved  that  said  GInder  had  been  duly 
elected  treasurer  of  the  Xew  South  Building 
&  Loan  Association  to  succeed  Jnl^  A. 
Blanc.  The  act  of  March  8,  1896  (Laws  ISW. 
p.  105),  provides  that  sales  of  land  made 
under  deeds  of  trust  by  substituted  trustees 
shall  not  convey  the  interest  of  the  grantor 
until  the  substitution  appear  of  record  Is 
the  office  of  the  chancoy  clerk. 

8.  A,  Witherspoon,  for  appellant.   A.  S. 
Bozfmao,  for  ajfpelleeb 


Digitized  by  Google 


Mlu.) 


SHirP  V.  NEW  SOUTH  BUILDING  A  LOAN  ASS'N. 


905 


WHITFIELD,  C.  J.    The  only  qaestloii 
needing  consideration  tg  this:  Was  there  any 
Btibstitiition  of  one  trostee  for  another?  It 
is  conceded  by  counsel  for  the  appellee  that 
there  'wbb  no  record  of  the  anbstitutlon  of  a 
trustee,  as  required  by  the  act  of  March, 
1896  (Laws  1896,  p.  106).   The  lan^age  of 
tne  trust  Instrument  In  the  gr&ntmg  part  Is 
as  follows:    "Said  party  of  the  first  part 
hereby  cout^  and  warrants  unto  the  said 
Jules  A.  Blanc,  party  of  the  second  part, 
as  tmstee,  and  to  his  successors  as  trustee, 
the   following  described  real  estate,"  etc. 
At  the  close  of  the  iDstrument  this  clause  oc- 
curs:  "The  said  Jules  A,  Blanc,  party  of  the 
second  part,  Is  the  treasurer  of  the  said  New 
South  Building  and  Loan  Association,  and 
be  shall  be  and  remain  trustee  under  the 
provisions  of  this  deed  of  trust,  and  the 
title  shall  be  vested  In  him,  only  so  long  as 
he  may  be  such  treasurer.   And  whenever 
any  other  person  shall  become  the  treasurer 
of  said  association,  such  person  shall  there- 
upon ipso  facto  become  the  trustee  heredn, 
with  the  title  of  the  said  property  herein 
described,  for  the  purpose  of  the  trust  here- 
in declared,  fully  vested  in  him,  without  any 
writing,  deed,  conveyance,  formal  or  other 
appointment,  with  all  the  powers,  duties, 
and  privileges  herein  granted."    Jules  A 
Blanc  was  treasurer  when  the  deed  was  ex- 
ecuted.   Afterwards,  on  the  18th  of  Jan- 
uary, 1808,  Henry  Glnder  was  ^ected  treas- 
urer by  a  resolution  of  the  board  of  direct- 
ors of  the  appellee  corporation.    The  ap- 
pellee did  not  have  tills  resolution  recorded 
In  any  way.   It  was  merely  spread  upon  the 
minutes  of  the  corporation.   Nor  did  the  ap- 
pellee In  any  way  make  any  record  of  the 
substitution  of  the  trustee.    The  app^ee's 
counsel  earnestly  Insists  that  the  effect  of 
the  clause  In  the  trust  deed  is  to  convey 
the  legal  title  not  to  Blanc  as  an  Individiial. 
but  to  the  treasurer  of  the  corporation,  or 
whatever  person  might  be  treasurer  at  any 
time;  and  that  an  election  as  treasurer  Ipso 
facto  made  such  newly  elected  treasurer  trus- 
tee.   Counsel  for  the  appellant  Insists  that 
the  Utle  was  vested  In  Jules  A.  Blanc  as 
trustee,  and  not  as  treasurer;  In  him  as  an 
Individual,  not  as  an  officer.  We  do  not  think 
it  necessary  to  do  more  than  to  say  this: 
that  If  It  were  conceded  that  the  legal  title 
was  vested  In  the  treasurer  of  the  corpora- 
tion In  so  many  words,  each  newly  elected 
treasurer  to  become  Ipso  facto  also  trustee. 
It  Is  none  the  less  true  that  each  change  In 
the  treasurer  Is  also  a  change  or  substitution 
in  the  person  who  Is  to  become  trustee. 
Manifestly,  every  new  treasurer  is  a  new 
person,  and  necessarily  there  is  a  change  or 
a  snbstitution  In  the  trusteeship  In  every 
Buch  change  In  the  treasurer.    One  of  tbe 
ol)Jects  of  the  statute,  as  we  have  held,  Is 
to  enable  tbe  Intending  purchaser  to  trace 
the  title  on  the  face  of  the  record.  This 
Is  a  very  wise  object,  but  It  would  be  whol- 
ly defeated,  as  to  foreign  corporatlonB,  If 


a  foreign  corporation  couldr  by  a  mere  reso- 
lution spread  only  on  its  minutes,  inaccess- 
ible to  the  outside  public,  substitute  a  new 
trustee.  How  could  an  intending  purchaser 
know  the  name  of  the  new  trustee  through 
whom  the  title  la  to  come?  Is  he  to  he  at 
the  expense  of  traveling  600  or  1,000  mile* 
to  read  the  resolution,  depending  th^  upon 
the  courtesy  of  the  corporation  as  to  whether 
It  would  be  shown  or  not?  It  Is  the  purpose 
of  the  statute,  plainly,  that  the  name  of  ev- 
ery subatltnted  trustee  shall  appear  upon 
the  face  of  the  record.  It  is  a  very  whole- 
some r^ulatlon,  and  one  easy  to  comply 
with;  and  If  the  corporation,  through  Ig- 
norance of  the  law,  has  suffered  loss,  that 
is  merely  one  more  of  many  Instances  Ii> 
which  the  failure  to  know  the  law  entails 
loss.  We  are  Inclined  to  the  opinion  that  the 
effect  of  the  language  in  the  Instrumoit  Is 
to  vest  tbe  title  in  Blanc,  not  as  an  officer, 
but  as  an  Individual,  and  each  succeeding^ 
treasurer  as  an  Individual;  the  title  thua 
being  vested  not  In  the  man  as  an  officer,  but 
In  whatever  person  as  an  individual  hap- 
pens to  be  treasurer.  We  think  the  case  of 
Commissioners  v.  Walker,  6  How.  185,  38 
Am.  Dec.  433,  so  holds;  Judge  Sharkey  there 
saying:  "The  trust  was  not  confided  to  the 
president  and  cashier  as  a  part  of  their  offi- 
cial duty,  but  It  was  so  declared  for  the 
purpose  of  Idratlfying  the  persons  who- 
should  execute  the  trust;  and  no  reason  can 
be  perceived  why  the  state  might  not  with 
equal  propriety  appoint  one  of  Its  officers  as 
trustee.  To  ail  these  offices  succession  was 
an  incident,  and  to  the  persons  who  should 
fill  them  for  the  time  being  the  execution  of 
the  trust  was  confided,  with  a  view  to  Insure 
the  execution,  as  It  was  not  likely  that  any- 
thing more  than  a  t^porary  vacancy  would 
occur.  It  was  a  trust  confided  to  persons 
who  should  fill  certain  offices,  not  as  officers, 
but  as  individuals,  and,  as  it  was  contemplat- 
ed that  the  offices  should  be  always  filled, 
it  was  tbe  more  certain  that  the  trust  would 
be  executed."  Without  reference,  however, 
to  this  proposition,  we  think  there  can  be 
no  doubt  that  even  If  the  position  of  couns^ 
for  the  appellee  be  correct,  to  wit,  that  tbe 
title  was  so  vested  In  whoever  was  treasurer 
from  time  to  time,  there  is,  nevertheless,  a 
change  in  the  tmstee,  or  a  substitution  of 
a  new  trustee,  every  time  a  new  person  Is 
made  treasurer.  There  is  much  force  in  the 
suggestion  of  counsel  for  appellant  that.  If 
a  foreign  corporation  could  be  permitted  to 
evade  this  statute  by  the  election  of  a  treas- 
urer by  mere  resolution  spread  upon  Its  min- 
utes. In  pursuance  of  a  provision  in  the  trust 
deed,  and  such  election  of  treasurer  Ipso 
facto  made  the  treasurer  trustee,  then  a 
private  person  might  provide  in  a  trust  deed 
that  whenever  he  appointed  an  attorney  or 
agent  said  attorney  or  agent  should  become 
trustee,  etc.,  and  thus  there  would  be,  in 
the  case  of  a  private  person,  no  record  of  the 
substitutioii,  and  the  statate  would  become 
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a  dead  letter,  UuiifeBUr,  there  Is  a  change 
In  tbe  truBtee-^^  le  a  8iib8titntl<Hi  of  a 
•ew  trustee— with  every  chanse  In  the  penon 
who  becomes  treasurer,  and  It  was  the  very 
pmpoae  of  the  statate  that  there  ehonld  be 
record  at  such  sabstltatlon,  aa  of  all  othw 
aabatltiittoiia  of  trastees.  We  reverse  thli 
«aae  with  the  greatest  reactance  on  account 
of  the  manlfeet  fraud  which  has  be»  peaeg^- 
toated  npon  the  association.  But  the  trouble 
at  laat  goes  back  to  tbe  fallnre  of  the  cw- 
poratlon  to  comply  with  tbe  statute  in  a  re- 
spect In  which  compliance  was  T«y  easy. 
Reversed  and  remanded. 


HARVEY  V.  GLARE  et  al. 

<8apreme  Ooort  of  HiMiaslppt  Oct  20,  1002.) 

nNANT  HOI^DINO  OVKt-DtSPOSSBSSJOK^ 
PROOB>DINOB-APPBAIi-^Fn- 
DAVIT  OF  DSNIAI<. 

1.  Code  1802,  8  2557,  proridee  that,  on  pro- 
ceediogs  to  disposseM  a  teuant  holding  over, 
the  right  of  appaal  ahall  exist  as  In  casea  of 
imlawfnl  oitry  and  detainer.  SectiOD  2962  pro- 
vides that,  on  proceediags  against  a  tenant 
faoldiag  over,  he  may,  at  or  before  the  time 
appointed  for  showing  cause,  file  an  affidavit 
ieayliig  the  facts  on  which  the  aummong  was 
isaaed,  which  matter*  may  be  tried  by  the 
magistrate.  Section  81  provides  that,  on  ap- 
peal fn  nnlawfol  enttv  and  detainer,  the  case 
riiall  be  tried  ai^w.  Held,  that  where,  in  pro- 
ceedings to  dispossess  a  tenant  for  holding 
over,  ne  appealed,  it  was  error  not  to  allow  him 
to  file  in  tne  circait  conrt,  for  the  first  time, 
Ote  affldavit  provided  for  In  section  2552. 

Appeal  from  circnlt  conrt,  Bolivar  county; 
V.  E.  Larkin,  Judge. 

"To  be  officially  reported." 

Action  by  Fred  Clark  and  otheis  against 
Simon  Harvey.  From  a  Judgment  affirming 
a  Judgment  of  a  Justice  In  favor  of  plaintiffs, 
defendant  appeals.  Reversed. 

W.  A.  Percy,  tve  appellant  SIllatB  A  Ow-' 
sn,  for  appellees. 

TSKRAL.  J.  Fred  GOark  and  others,  as 
landlords,  under  sections  2547-2657,  Code 
1802,  Instituted  a  spedal  prooeedlng  against 
BazT^,  as  their  taant  tcft  holding  over  aft- 
er the  expiration  of  hto  term,  and  without 
tiMlr  pennlsBlon.  The  plaintiffs  btfow  had  a 
Judgment  by  default  and  Harvey  appealed. 
In  the  drcnlt  court  Harr^  offa«d  to  make 
an  affidavit  denyhig  the  facts  upon  which 
the  summons  was  Issued,  as  required  under 
section  2562,  which  offer  the  court  refused, 
because  not  made  on  before  the  return 
day  of  the  summons  before  the  Justice  of  the 
peace,  and  gave  final  Jadgment  against  Har^ 
vey  to  remove  him  from  the  premises. 

We  think  Harv^  should  have  been  permit- 
ted to  traverse  in  the  circuit  court  the 
grounds  ct  the  charge  against  him,  and  to 
have  made  his  defense.  In  cases  of  alleged 
holding  over,  like  this,  the  right  of  appeal 
Is  secured  by  section  ^S7  In  such  manner 
aa  It  exists  In  cases  of  unlawful  entry  and 
detainer;  and  section  81,  Code  1802,  provides 


that  an  unlawful  entry  and  detainer  case  np- 
on appeal  shall  be  tried  anew  on  Its  mertts. 
It  Is  a  sound  and  approved  rule  of  conatiw- 
tloB  fha^  when  the  law  gives  a  right  to  any 
one,  it  Impliedly  grants  all  the  iDddcntal 
rights  or  means  by  whidi  audi  right  Is  made 
effective  12  Ook^  181.  The  grant  of  a  oeir 
trial  upon  the  martts  of  the  case  niwsafllr 
Includes  the  Incidental  right  ct  maktag  aa 
issue  toe  trtaL  In  the  ^eclse  case  beCcR 
us  the  statute  seennes  to  the  tenant  an  apvesl 
from  the  Judgment  of  the  Jnatloe  of  the 
peaces  and  expressly  dedares  that  mdi  ap- 
peal shall  be  tried  anew  iqpon  Its  mcrila: 
and  yet  how  vain  and  nugatMy  would  be 
the  aivnli  and  the  right  of  a  trial  thawoa 
npoc  the  merits  of  the  case.  If  tbrn  tenant 
should  be  denied  In  the  dteolt  court  the 
prtvU^  of  travershig  the  landlord's  oom- 
plaint  so  as  to  form  an  Isaue  for  trial!  For 
it  Is  a  aayfaig  of  the  ancient  aagea  of  Jnrfs- 
prndmce  Uiat  the  law  never  does  a  tbIu  or 
uadess  thing.  When,  ther^oreb  It  gives  an 
aiQieal,  with  a  new  trial  opoa  the  mcrtta^  It 
necessarily  gives  by  impllcatlcm  to  tbe  ten- 
ant tbe  necessary  and  included  right  at  mak- 
ing iq>  tbe  issue  tat  trIaL  Bi^  it  la  said  ttat 
this  a  special  proceedtaig,  unknown  to  the 
common  law,  and  should  be  strictly  eon- 
strued.  Certainly  so,  but  that  does  not  af- 
fect tbe  power  and  duty  of  the  court  to  see 
that  a  proper  Issue  la  made  op  tar  triaL  In 
all  cases  the  rircoit  court  has  large  discze- 
tkm  to  mold  the  proceedings  twfore  It  so  as 
to  effect  Justice  between  the  parties,  and  this 
discretion  tai  spe^l  proceedings  Is  ooextcs- 
alve  with  the  exercise  of  like  powers  and 
dutlea  in  other  cases. 

We  think  it  was  error  that  the  drcnlt 
court  denied  the  tenant  the  right  making 
hi  the  drcult  court  for  the  flrst  time  a  dnlal 
aa  oath  at  the  landlord's  complaint  and  for 
thls  cause  the  Jodgment  fs  reversed  and  tlie 
case  remanded.  Reversed  and  remanded. 


AMERICAN  FREEHOIJ)  MOBTG.  Ca  OF 
LONDON,  ENGLAND,  Lhaited, 
T.  BBOWEB. 

(Sapreme  Conrt  of  Mississippi.  Oct  20,  lfi02.> 

OORPORATIONS-STOCKHOLDBn'S  aTATOTOBT 
LIABILITT— DBFSNSE— EVIDBNCn. 
L  A  stockholder  of  an  inaolvent  corporation, 
in  an  action  by  judgment  creditor  of  the  cor- 
poration to  recover  the  stockholder's  statntor; 
liability,  pleaded  that  he  owned,  bj  assignment, 
a  judgment  obtained  by  a  third  party  against 
the  corporation  for  an  amonnt  equal  to  the 
statutory  liabilitv,  and  showed  that  he  had 
obtained  the  aan^mcDt  long  before  the  com- 
mencement of  this  action:  chat  be  had  iwld 
therefor  the  amount  of  his  liability;  that  at 
the  time  he  toolc  a  written  assignmeot,  which 
was  lost;  and  that  a  duplicate  had  been  made 
Btter  tbe  bringing  of  this  action.  The  assign- 
ment was  acknowledged  by  snch  third  party, 
but  the  certificate  showed  that  it  was  taken 
after  the  commencement  of  the  action.  Beiit 
that  the  court  properly  directed  a  verdict  for 
defendant 
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Appesl  from  elrcnit  conrU  Gbmada  coimtyi 
W.  F.  Stevens,  Judgew 

Action  by  the  American  Freehold  Mortgage 
€ompaD7,  Limited,  London,  Eo^and, 
«galuBt  Abram  G.  Bnnrer.  From  a  Judgment 
for  defoidant,  plaintiff  appeali.  Affirmed. 

H.  B.  Boyd  and  P^klna  &  GUban,  for  ap- 
pellant B.  Horton,  ba  ajppeOee. 

OAiaoON,  J.  We  do  not  decide  apon  the 
propriety  of  any  niUng  at  the  court  up  to  tiie 
pwemptory  Instnictloo  to  And  tos  the  de- 
fendant; Brewer.  Tbcm  i»  a  case  presented 
I9  tlie  evldaice  wludly  unaffected  by  any  of 
tbe  prevloBB  mllngs,  and  we  are  to  say  whetb- 
er  the  perouptory  charge  was  warranted  up- 
on that  This  lays  oat  of  Tiew  the  Ambla 
coutract,  and  Snmer's  Judgment,  and  the 
statutes  of  Umltatlons  <tf  Eanaas,  New  York, 
and  Mississippi,  and  the  action  vt  tbe  court 
bdow  on  the  pleadings.  If  erary  ruling  of 
that  tribunal  was  erroneous,  we,  none  tbe 
less,  have  Easton  transaction  in  the  rec- 
«cd,  and,  U  vpcm  that  tbe  perempt<»7  charge 
was  proper,  affirmance  must  follow.  We 
think  It  was  pnqpcr.  Tbe  case.  In  this  Tiew, 
Is  that  Brower  was  a  stockholder  in  a  cos- 
jforajOan  known  as  the  Western  Fann  Mort- 
gage Trust  Company,  diartered  In  Kansas,  to 
the  amount  of  |1C,000  paid  In  by  him;  that; 
by  tbe  laws  of  Kansas,  tu>on  InsolTent^  of 
tbe  coiporatloa  be  was  liable  to  its  creditors 
to  the  amount  of  fl&.OOO  besides,  and  tb^ 
sue  the  Individual  stockbfdder  for  a 
anm  equal  to  bis  subscription.  It  is  not  oon- 
troverted  that  a  stockholder  may  set  off 
against  tbe  claim  of  a  credlttw  any  valid 
claim  be  might  have  against  the  corporation 
at  the  time  he  la  sued.  The  appellant  had  a 
Talld  judgment  against  the  Kansas  corpora- 
tion, and  sued  Brower  for  tbe  f 15,000,  and  he 
set  up  the  defense  that  he  had  an  lnta«st  of 
$16,000,  by  assignment,  In  a  judgment  obtain- 
ed by  one  Saston  against  the  corpora tiom.  So 
far  as  this  record  shows,'  Easton  had  this 
Judgment,  and  It  was  valid  In  all  respects, 
and  he  obtained  it  kng  before  that  obtained 
by  appellant  Kow,  Easton  and  Brower,  in 
their  depositions,  both  distlnetly  testify  that 
Brower  paid  to  Eastxm,  on  bis  judgment  his 
UabUltr  as  Btockbolder  of  WOOO  and  took 
Baston's  written  asslgnmoit  of  that  judg- 
ment iffo  tonto^  two  yeara  before  flie  suit 
now  before  us  was  brought,  and  that,  this 
written  asslgnmait  bdng  tort,  It  was  dapU- 
cated  after  suit  brought  dated  as  of  the  orig- 
inal date.  This  assignment  was  for  some  rea- 
son a^nowledged  by  Easton,  tbe  certificate  vt 
acknowledgment  showing  tiiat  it  was  taken 
after  the  suit  was  brought  This  la  cited  as  a 
badge  of  fraud, to  sbow,  not  that  Eaattrn'sTalid 
Judgment  was  not  reduced  by  the  f 16,000,  hat 
that  It  was  done  after  this  action  began. 
This,  the  argument  on  which  migtat  be  used 
equally  to  show  good  or  bad  ftUth,  and  two  or 
three  other  matters  of  as  little  or  less  mo- 
ment *n  adduced  from  the  record  of  the  evi- 


dence to  sniHiort  tihe  omtentloo  tliat  the  case 
should  have  been  submitted  to  the  Jury.  A 
few  anaplckniB  dreumstanees,  tnoanclnslre  If 
taikm  separate^  or  togetiicr.  are  not  aufficient 
to  support  a  vra^ct  agaiust  direct  testimony. 

We  have  examined  tbis  record  aitd  the 
briefs  of  coonsel  with  the  moat  biduatrious 
and  painstaking  care,  and  conclude  that  no 
oout  shsald  sustain  a  verdict  for  the  plain* 
tiff,  and  tbenCore  the  aethm  of  tbe  court  be- 
low In  gMng  ttte  pai-emptUKjr  Aaifc  to  af- 
fli'imd. 


LOWE  v.  ALABAMA  &  V.  RT.  CO. 
(Sapreme  Court  of  Miasisaippl.   Oct.  20,  191^.) 

BAfliBOAPa-IKJPRIBS  TO  STOCK-HBCHa- 
GENCB— BURDEN  09  PROOF. 

1.  Ann.  Code,  {  1808,  provldea  that  In  ac- 
tlons  asalnat  railroad  companies,  proof  of  in- 
jury "inflicted  by  the  nmning  of  the  locomo- 
tive or  ears"  shall  be  j»ima  fads  erldMMia  of 
want  of  reasonable  skm  and  care  by  the  serv- 
ants of  the  company.  A  hone  at  the  foot  of 
an  embenkmest  oa  which  a  train  was  running 
became  frightened,  and  ran  parallel  with  the 
track  until  it  came  to  a  ditch  ronniiiig  thereun- 
der. Instead  of  crossing  the  ditch,  the  horse, 
startled  by  an  emlBsIon  of  steam  from  tbe  en- 
gine, wheeled  and  jumped  Into  tbe  ditch,  there- 
by breaking  its  neck,  ffeld,  that  the  injury, 
not  being  "inflicted  by  the  running  of  locomo- 
tives or  cars,"  did  not  fall  within  the  provl- 
^ons  of  the  Code,  and  the  burden  of  i^oof  <^ 
negligence  rested  on  plaintiff. 

2.  The  killing  of  the  horse  under  sack  cir- 
cumstances did  not  establish  wiUfuIness,  wan- 
tonnesat  or  lack  et  reasonable  eare  on  the  pert 
of  the  enginew. 

Appeal  from  drciitt  coort  Lauderdale  coun- 
ty; G.  Q.  Hall,  Judge. 

Action  by  Mn.  M.  0.  Lowe  against  the  Ala- 
bama ft  Vlcksburg  Bail  way  Company.  Prom 
a  judgment  bi  faw  of  defendant  plalntffT  ap- 
peals. Affirmed. 

A  train  of  railway  can  was  passing  along 
defendant's  track  upon  a  fill  or  dump  10  or 
12  feet  high,  when  idalntlff's  borse  became 
frightened,  and  ran  almg  paralld  with  the 
track  at  tbe  foot  of  the  dump  until  It  came  to 
a  ditdi  which  passed  under  tbe  track.  There 
was  a  ford  or  path  across  tt»  dltcti,  where  the 
borse  might  Iiave  crossed  with  safety.  The 
borse,  when  it  reached  a  point  near  the  ford, 
suddenly  wheeled  and  fen  or  jumped  Into  the 
ditcl),  and  broke  its  neck.  Tbe  locomotive  or 
cars  of  defendant  did  not  strike  it  but  pbdn- 
ttff  showed  that  the  engineer  opened  tbe  cocks 
on  his  engine  and  allowed  steam  to  escape, 
and  thereby  startled  tbe  horse  and  caused  It 
to  jump  Into  the  ditch,  to  ite  destruction. 

F.  V.  Braban,  for  appeUant  UcWlUle  ft 
Thompson,  for  appdlae. 

OALHOON,  J.  TUB  case  does  not  faU  wttb- 
In  tbe  proTlsloua  of  Ann.  Code,  1 180^  In  rtf- 
erence  to  Injuries  "Inflicted  by  the  running  ot 
locomotive  or  cars."  tThe  horse  was  not  kill- 
ed by  anch  running,  but  was  off  the  tcad^ 
and,  from  fright  loft  Its  path  of  safety,  fell 
Is  a  ditch,  and  broke  Its  nec^r-ft  cartoua  x*. 
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salt,  which  no  one  oonld  have  fwesem  or  rea- 
•onably  apprehended.  BiUlToad  Go.  t.  Weath- 
erab7.  68  Mlaa.  681;  Balltoad  Ob.  t.  Tbcoii- 
ton,  65  Mlsa.  266,  8  Sonth.  664;  Sallroad  Oo. 
T.  Holt,  62  Uln.  170; 

Since  Ann.  Code,  |  1808,  eaimot  be  Invoked 
hy  the  plaintiff,  the  bnrdai  oi  ixoot  was  on 
her  to  show  wlDfnlneaB,  wantonneBa,  or  lack 
of  such  reaaonable  care  on  the  part  of  the  fln- 
ginew  aa  the  poeltkin  of  the  harae  apparently 
demanded  to  prerait  obrtona  danger.  TbSa 
we  think  ahe  haa  not  done.  Tba  horae  wu  at 
the  foot  of  an  embankment,  10  or  12  feet  be- 
low the  moving  engine,  and  In  a  pcffectly 
safe  paOiway,  with  a  safe  egresa,  whoi  the 
steam  was  emitted.  It  cannot  be  aasomed. 
and  espedally  In  the  face  of  evldoice  to  the 
contrary,  that  the  emission  had  reference  to 
the  anlmaL  It  la  not  even  shown  that  the 
cUtch  was  of  snch  dlmenalona  as  to  Indicate 
danger.  The  cnl-de^ac  caaes  have  no  bearing, 
because  here  there  waa  a  plain  mode  of  es- 
cape and  the  killing  waa  not  done  on  the 
track.  Surely  a  raUroad  cannot  be  hdd  lia- 
ble for  emitting  steam  In  the  usual  manage- 
ment of  an  engine  becauae  It  frightened  a 
horse  10  feet  below,  from  which  frii^t  It 
jumped  in  a  ditdi  and  broke  Its  neck. 

Affirmed. 


ALABAMA  &  V.  RT.  00.  t.  MOORB. 
(Supreme  Conrt  of  Miaalssippi.  Oct.  20,  1002.) 

RAILROADS— INJURY  TO  ANIHALB-NSOU- 
OBNCB-QnESnON  FOR  JURY. 

1.  In  an  actioo  agaiiut  a  railwar  companj 
for  killing  a  horse,  the  evidence  showed  that 
the  horse  wae  on  the  railroad  right  oC  way,  on 
one  side  of  which  were  piles  of  lumber,  whUe 
on  the  other  aide  was  a  mtch  filled  with  water; 
that  it  became  frightened  from  a  railway  bicy- 
cle, and  rsn  down  the  track,  outside  of  the 
rails,  towards  a  trestle,  closely  followed  by  the 
bicycle;  that  it  ran  on  the  trestle  and  waa 
killed.  Betd,  that  the  question  of  the  negli- 
gence of  defendant's  swant  operating  the  bicy- 
cle in  pursuing  the  frightened  horse  was  for 
the  jm-y. 

Appeal  from  circuit  court  Soott  conn^; 
J.  R.  Enochs,  Judge. 

"To  be  omcially  reported." 

Action  by  Flnkle  Moore  against  the  Ala- 
bama &  Ylcksburg  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Afllrmed. 

McWlIlle  &  Thompson,  for  appellant  Kirk- 
land  &  Bullard,  for  appellee. 

.  TERRAL,  J.  The  chief  contention  of  ap- 
pellant is  that  It  should  have  had  a  peremp- 
tory Instruction  upon  the  trial  In  the  circuit 
court.  The  horse  of  appellee  was  killed  by 
running  Into  a  .trestle  on  the  Alabama  & 
Vicksburg  Railway  track  at  a  point  Just 
west  of  Palrchlld's  sawmill.  The  road  in 
the  vicinity  of  the  mill  Is  fenced  east  and 
west  The  intll  is  situated  on  the  north  side 
of  the  track,  and  along  on  that  side  of  the 
track  from  where  the  horse  was  found  and 


pursued  to  the  trestle  when  It  was  UUed 
there  was  much  lumber  piled.  The  record 
recites  that  the  nwtti  aide  of  the  track  '*w»m 
filled  with  lumber/'  and  on  ttie  south  side  of 
the  track  flkere  Was  a  b^  ditch  in  whldi 
there  was  water.  The  appdlanf  a  liupeetar 
of  cross-ties  was  traveUng  upon  his  ranway 
bicycle  along  the  track  In  pursuit  of  his  du- 
ty, and  at  the  sawmill,  and  between  150  and 
800  feet  east  of  the  trestle  he  encoantered 
the  appellee's  hwse  graalng  upon  the  eoutii 
side  of  the  track;  and  the  hwse,  aivarentty 
much  frightened  by  the  bicycle,  ran  down 
the  track,  on  the  outside  of  the  rails,  towards 
the  tresQe,  doeely  pursued  1^  the  bicycle, 
and  ran  upon  the  trestle,  and  fell  therefrom, 
and  received  the  injuries  of  which  ft  died. 
The  leading  gnestlon  in  the  ease  Is  whether 
the  app^snt's  tie  tnapector,  under  the  dt^ 
cumstances  in  evidence,  acted  with  reason- 
able iffudenoe  In  pnrraliv  the  ft^htened 
horse  to  his  death,  and  the  subsidlarT  one. 
whether  the  question  la  resolvaUe  as  a  ma^ 
ter  of  law,  or  whether  It  should  have  been 
left  to  the  Jury,  aa  it  waa,  I9'  the  leaned 
circuit  Judge.  With  one  aide  of  the  raUroad 
track  filled  with  lumber,  and  egress  on  the 
other  side  obstructed  by  a  diteh  In  which 
was  -water.  It  was,  we  thtaik,  a  questton  for 
the  decision  of  the  Jury  whether  Honcure 
should  have  stopped  his  bicycle,  in  order  that 
the  horse  might  have  had  an  opportunity  to 
escape  from  his  dangooua  environment.  Tb» 
question  as.  to  the  reasonable  care  and  i«u- 
dence  on  the  part  <tt  Moncure  was  «ie  for 
the  Jury,  and  we  see  no  reasim  to  doubt  the 
propriety  of  Its  finding.  Tyla  v.  RaUroad 
Oo.,  61  Mtea.  44S;  Newman  v.  Railroad  Co., 
64  Miss.  115,  8  South.  172;  Bafiroad  Go.  T. 
Holt.  62  Miss,  no. 
Affirmed. 


WARREN  COUNTY  v.  DABNBT. 

(Supreme  Court  of  Mississippi.   Oct  20,  1902.) 

BOARD  OF  SDPBRTIBORS-SCHOOIi  LANDS— EM* 
PLOYHBNT  OF  COUNSEL— "CO MPBTBNT 
PERSON' '— 1.AWYBRS. 

1.  Code  1862,  c.  123,  provides  for  the  employ- 
ment of  a  "competent  persoD**  by  the  board 
of  super7is<HV  to  investigate  the  title  to  school 
lands,  and  conduct  suits  relating  thereto.  8ec> 
tloQ  293  provides  that  the  board  may  employ 
counsel  by  the  year.  The  board  of  supervisors 
of  a  certain  county  employed  au  attorney  to 
conduct  certain  suits  in  reference  to  b<^oo1 
lands.  Held,  that  the  fact  that  the  board  al- 
ready had  in  its  employ  other  couns^  under 
section  293,  would  not  affect  the  valnitr  of 
its  contract  made  under  chapter  123. 

2.  The  term  "competent  person,"  in  Chapter 
123,  would  not  necessarily  ezclode  a  lawyer 
who  was  otherwise  competent. 

Appeal  from  chcntt  court.  Warroi  county; 
Geo.  Anderson,  Judge. 

Action  by  J.  B.  Dabn^  sgalnst  Warren 
county.  From  a  Judgment  In  favor  <tf  plaln- 
tlfC,  defendant  appeals.  Affirmed. 

McLaurln  &.  Thomas,  for  appellant.  H» 
gnider,  Bryson  &  Dabney,  for  appeileSb 
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TERRAI^  J.  J.  B.  Dabner.  by  the  em- 
Xiloyment  of  the  board  of  snparrison  of  War- 
ren county,  liuitltnted  three  salts  In  relation 
to  school  lands  of  said  connly,  and  con- 
ducted them  to  a  snccessfol  Issne.  He  thwe* 
upon  called  upon  the  board  for  his  stipulated 
xeward,  which  la  agreed  to  be  reasonable, 
but  payment  was  refused  by  the  board  be-, 
cause  at  the  time  of  his  employment  the 
board  had  already  In  Its  employment,  nnder 
section  203,  Code  1802,  counsel  at  the  an- 
nual salary  of  fSOO.  The  question,  there- 
fore, Is  whether  the  board  of  superrlsors  of 
tk  conn^,  having  counsd  under  section  293, 
-can  employ  other  counsel  under  chapter  128, 
-Oode  1892,  In  reference  to  suits  relating  to 
school  lands.  We  think  they  may.  There 
is  nothing  In  chapt«:  123  of  the  Ck>de  to  r&- 
strict  the  power  of  the  board  In  this  regard, 
-or  to  limit  It  to  counties  which  have  not  em- 
ployed an  attorney  under  section  293.  The 
language  of  chapter  123  Is  not  ambiguous 
-or  obscure,  and  It  seems  plainly  to  contem- 
plate that  the  boards  may  employ  counsel  to 
investigate  the  titles  to  school  lands,  and  to 
-conduct  suits  relating  tha«to,  althongfa  they 
may  have,  nnder  section  298,  other  counsel 
-for  matters  not  relating  to  school  lands.  It 
la  apparent^  we  think,  that  the  legislature 
was  of  the  opinion  that  the  condition  of  the 
titles  to  school  lands  called  for  special  exam- 
ination, which  induced  It  to  provide  for  spe- 
cial counsel.  It  is  Insisted,  however,  that  if 
the  legislature,  by  the  words  "competent  per- 
son," In  section  4147,  had  intended  to  Include 
«.  lawyer,  It  would  have  used  the  latter  word. 
We  do  not  think  It  would  have  necessarily 
clone  so.  If  a  lawyw  be  a  competent  person 
In  other  respects,  his  eminence  as  a  lawyer 
would  not  render  him  the  less  competent  to 
institute  and  prosecute  to  ^ect  the  suits 
authorized  undfer  chapter  128^  Code  1B82. 

Affirmed. 


7BBVAM0BR  v.  UNION  OASUAI/FY  ft 

SURETT  00. 

•<Snprem«  Court  of  Mississippi.  Oct  20.  1902.) 
'N8URANCB— AGENTS— SERVIOT  OF  PROCHSS 

LCode,  c.  6S,  i  2328,  provides  that  a  for- 
«igu  insnrance  company  shall  have  an  agent  In 
the  state  on  whom  process  may  be  served. 
Section  2327  provides  that  on  failure  to  comply 
with  section  2323  the  person  who  solicits  In- 
anrance  or  transmits  an  application  for  insur- 
ance shall  be  held  to  be  the  agent  of  the  com- 
pany as  to  all  the  duties  and  liabilities  Im- 
posed by  law.  Held,  that  service  on  the  agent 
who  bad  insued  the  policy  sued  on  was  suffi- 
cient, though  at  the  time  of  service  he  was  not 
In  the  company's  employ. 

Appeal  from  circuit  court,  Warren  eonnty; 
Oeo.  Anderson,  Judge. 

"To  be  officially  reported." 

Action  by  Mrs.  M.  Pervanger  against  the 
Union  Casualty  &  Surety  Company.  From  a 
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judgment  for  defendant,  plaintiff  appeals. 
Revived. 

Dabney  A  HcOabe,  tot  appellant  McLau- 
rln,  Aarmtetead  &  Brien,  for  appellee. 

TICRBAL.  J.  The  l^^ture,  by  chapter 
68  of  Annotated  Code,  has  authorized  foreign 
insurance  companies  to  take  risks  and  trans- 
act business  of  Insurance  within  this  state 
upon  certain  conditions  prescribed  In  aald 
chapter,  one  of  which  conditions  is  that  such 
insurance  company  shall  have  an  ag«it  with- 
in this  state  upon  whom  service  of  process  on 
behalf  of  said  company  may  be  had  (section 
2S23),  and,  in  deftnit  thereof,  that  the  person 
who  Bolldta  insurance  for  a  company  or  takes 
or  transmits  an  application  for  insurance,  etc.. 
shall  be  htid  to  be  the  agent  of  the  company 
for  which  the  act  Is  done  or  the  risk  Is  taken, 
as  to  all  the  duties  and  liabilities  Imposed 
by  law  (section  2827).  When  the  appellee 
company  Issued  the  policy  bexe  sued  on,  It 
had  an  agent,— J.  K.  Moore,— through  whom 
It  issued  this  policy  In  compliance  wltb  the 
law  of  the  state  upon  the  subject  When 
this  suit  was  brought  Moare  had  been  dis- 
charged by  the  company,  and  It  had  no  agent 
at  all  in  this  state,  and  upon  the  trial  claimed 
that  service  of  iwocess  upon  Moore  was  In- 
effectual for  any  purpoae.  The  contentltm  of 
the  appellee  Is  not  to  be  supported.  Having 
come  Into  the  state  under  conditions  prescrib- 
ed, by  law,  and  issued  the  policy  sued  on  by 
Its  agent  Moore,  it  cannot  withdraw  the 
ag^cy  of  Moore,  and  leave  Itself  without 
any  agent  in  this  regard.  To  do  so  would 
be  a  fraud  upon  appellant  and  tnoA  is  nev- 
er tolerated.  The  appdlee'a  agent  Moore, 
Issued  and  delivered  the  policy  aued  on,  and 
by  the  express  ivovlslon  of  section  2327  he 
Is  to  be  held  the  agent  of  the  company  for 
all  the  duties  Imposed  by  law,  one  of  which 
is  to  be  served  with  process  In  a  suit  relat- 
ing to  such  policy.  The  appellee  could  not 
withdraw  his  agency  so  far  as  to  recdve 
service  fw  the  company,  and  Ite  effort  In 
that  direction  Is  a  nullity.  Sadl«:  v.  Insur- 
ance Co.,  00  Mlas.  301.  It  results  that  the 
service  of  process  upon  J.  K.  Moore,  the 
agent  of  appellee  who  Issued  the  policy  in 
thla  case,  was  a  proper  aorvlce  upon  the 
company  Itself;  wherefore  the  judgment  Ifl 
reversed,  and  the  case  remanded. 

Beveraed  and  remanded. 


STATE  ex  reL  KIBB8KT  v.  KBLtT. 

(Supreme  Oonrt  of  Mississippi.   Oct  20,  1902.) 

BLVCTIONB-^UAUFICATTONS  OF  BLKCTORS— 
8TATUTB3— CONSTITUTION. 
I.  Const  i  241,  provides  that  every  adult 
male  who,  t<%ether  with  certain  other  qnalifi- 
cations,  has  resided  In  the  state  two  years, 
and  one  year  in  the  city  or  town  in  which  he 
offers  to  vote,  and  has  been  duly  registered, 
shall  be  a  nualified  elector.  The  registration 
oath  prescribed  by  section  242  states  a  resi- 
dence of  one  year  in  the  city  or  town,  and  two 
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y«afs  In  the  Btste.   Section  246  prorldM  tliat 

electors  in  muDicipal  cleotions  shall  possen  all 
the  conBtitutional  qualifications,  and  snch  ad- 
ditional ones  aa  may  be  provided  br  law. 
Held,  that  the  proTWon  of  Code  1S02,  1  8Q2a 
declaring  that  voters  shall  vote  !□  the  wards  of 
their  residence.  Is  valid ;  such  provision  being 
an  "additional  gaalificati<m"  not  in  conflict 
with  the  constitutional  reqniretnents. 

2.  The  provision  of  Code  1892,  |  S028.  add- 
ing as  a  qualification  to  a  right  to  vote  in  a 
municipal  election  a  residence  in  the  municl- 
pali^  of  one  rear  prior  to  reciBtration,  is 
mvalid;  the  cooatitauon  reaniring  a  reaideuoe 
of  one  rear  twfore  the  election,  not  before  the 
reglBtnrtion. 

Appeal  from  circuit  court.  Warren  oonntr; 
F.  E.  lATkln.  Jodga 

Qno  warranto  by  the  atate,  on  tbe  relation 
of  A.  Klersky,  to  determine  the  rl^  of  Bu 
M.  Kelly  to  the  office  of  city  assessor  of 
Vlcksbnrg.  From  a  Jodgment  for  respood- 
ent,  rdator  appeals,  and  respondent  proM- 
cutes  a  cross-appeal.  Affirmed. 

In  December,  1900,  there  was  an  elec- 
tion In  the  city  of  Vlcksburg,  Miss.,  for  dty 
assessor,  and  appellant.  Elersky.  and  appel- 
lee, Kelly,  were  the  only  candidates.  'Hie 
latter  was  declared  elected,  and  recdred  the 
«ertlflcate  ot  eleetfon  and  took  poBsesslon  of 
OkB  office;  Elersky  Instituted  this  qno  war- 
ranto proceeding  against  Kelly,  and  npon 
the  trial  there  were  a  ra^ict  and  Judgment 
for  Klerskj,  from  which  Ktily  appealed  to 
the  mpreme  court,  and  there  the  case  was 
reversed  and  remanded  for  a  new  trial.  See 
90  South.  40.  On  the  second  trial  there  vras 
a  verdict  and  Judgment  for  K^ly,  and  Kler- 
■ky  appealed,  and  Kelly  prosecuted  a  cross- 
appeal.  A  motion  was  there  made  to  dis- 
miss Kl^ky's  appeal.  See  State  t.  Eelly, 
31  South.  901.  On  the  trial  In  the  court  be- 
lowv  the  court  allowed  a  number  of  ballots 
to  be  counted  for  the  appellee  which  were 
caet  by  electors  who  bad  been  residents  of 
the  dty  less  than  one  year  before  they  were 
registered  as  roters,  and  dieallowed  several 
which  had  been  cast  for  appellant  by  persons 
who  voted  In  wards  other  than  the  one  In 
which  they  resided. 

Catching  &  Catching,  J.  B.  A.  Brunlnl,  and 
W.  J.  Vollar,  for  appellant  Henry  &  Scud- 
der,  J.  D.  Tluimes,  McLaurln.  Armistead  & 
Brten.  and  Alexander  &  Alexander,  for  ap- 
pellee. 

WHITFIELD,  O.  J.  The  court  below 
properly  overruled  relator's  motion  to  ex- 
clude all  evidence  In  relation  to  voters  voting 
out  of  the  wards  of  their  residence.  It  was 
perfectly  competent  for  the  legislature  to  de- 
clare, as  It  did.  In  section  3008  of  the  Code  of 
1892,  that  voters  should  vote  in  tbe  wards  of 
their  residence.  Section  245  of  the  constitu- 
tion expressly  authorized  it  It  was  "an  ad- 
ditional qualification,*'  not  in  conflict  with 
the  constitution.  But  It  waa  Just  as  clearly 
Tiolatlve  of  sections  241  and  242  of  the  con- 
stitution for  the  legislature,  in  said  section 
8028,  to  add  aa  «  qualtfication  to  the  right 


tD  vote  in  a  mnnielpal  deetlon  resMoioe  for 
me  year  before  regiatertnf.  That  was  add- 
ing a  qoaliflcatlon  In  direct  conflict  witli  aee- 
tkma  241  axKl  242  of  the  consHtatloa,  which 
r^te  to  mnnielpal  dectlona  an  well  ■■'  Btnte 
and  comity  electlODC  One  presenting  him- 
self for  registration  talna  tiie  oath  preocrfbed 
In  section  2^  and  by  it  sweara,  not  ttiat  be 
has  at  flie  time  he  takes  the  oath  resided  oat 
year  hi  the  city,  preceding  the  enmlng  ciee- 
tlcm.  but  that  be  will  have  so  resided  for  <me 
year,  etc;  tiie  latter  clause  of  lectlon  ai£ 
iHafnly  adapting  the  form  of  tbe  oatti  set  out 
fher^  to  so  read  In  dty  reslBtrattoDS.  8ec> 
tlm  251  of  the  constitution,  which  aiqiHefl  t» 
alt  ^ecttons  (Bew's  Case,  71  yOae.  U  IS 
South.  SaSt,  plainly  shows  that  If  one  apply- 
ing to  register  more  than  four  mouths  be- 
fore the  election  has  not  then  resided  <Nie 
year  In  the  dty,  bnt  will  have  so  resided  tar 
one  year  before  the  eiectloo,  be  Is  uitttied 
to  be  registered  and  to  vote. 

On  the  cross-appeal,  we  deem  tt  necessary 
only  to  say  that  we  thtnk  the  seocmd,  aer- 
enth,  eighth,  tenth,  twdftii.  and  thlrteentb 
Instrnctlons  a^ed  by  defendant  as  wdl  as- 
the  unnumbered  instruction  refused  to  de- 
fendant, all  announced  correct  propoelttons  oC 
law,  and  should  have  been  given. 

It  follows  Uiat  the  Jodgment  both  on  tbe 
direct  appeal  and  the  cross-appeal,  is  aflfam- 
ed. 


BYNtJM  V.  OTINSON. 

(Bupmne  Court  of  Mississippi.   Oct  20,  1902.> 

ADTBBSB  POSSESSION— BILLTp  CONFIRM  TI- 
TI*Bt-ALL»QATIONS— SnFFICIBNOT. 

1.  ThoDgh  the  description  of  the  premises  In 
a  bUi  to  confirm  tide  besins  "Abont  2^  acres, 
lying,"  it  is  not  insufficient  the  bonndariea  ci 
toe  premtaes  being  a^ven. 

2.  The  description  of  the  premises  In  a  bin  to 
confirm  title  gave  one  of  tne  bonndaries  as  a 
certain  fence,  and  another  part  of  tbe  bill  al- 
leged that  the  "stock  law  or  no-fence  law"  was 
in  force  in  the  conunuaitjr.  ffoli^.that  the  de- 
scription was  not  insufficioit,  on  the  theory 
that  the  allegation  as  to  the  stock  law  showed 
there  were  no  fences;  the  law  not  prolubiting 
fences,  and  it  being  probable  tbere  were  some. 

3.  Where  a  pleatung  predicates  li^t  to  land 
hy  adverse  possession  purroant  to  an  exchange 
of  parcels  by  parol,  neithv  record  title  nor 
written  agreement  of  exchange  need  be  shown. 
It  is  only  necessary  to  aver  the  exchange,  and 
consequent  adverse  posseasion  for  the  period  of 
limitation. 

4.  A  bill  predicating  right  to  land  by  adverse 
posse8.sion  pursuant  to  an  exchange  by  parol 
alleged  that  toe  adverse  holding  had  beea 
"for  about  16  years,"  and  toat  the  land  was 
"secured  from  defendant  16  yean  ago.**  ffcNk 
that  adverse  posscaslon  txa  10  years  waa  snfl- 
ciently  averred. 

5.  The  bill  alleged  that  complainant  had  be^ 
in  actual,  uninterrupted,  advme  possession  of 
the  land  received  from  defendant  for  about  16 
years,  had  openly  and  notorioudy  exercised 
the  control  of  an  owner  of  it  from  the  date  of 
the  excbaxige ;  that  he  had  cut  firewood  tnm 
it,  ratced  and  hauled  straw  and  leaves  from  it 
split  his  rails  upon  it,  sold  the  saw  timbv 
from  it  and  cultivated  a  small  part  of  It,— all 
of  which  the  defendaat  well  knew,  knowinff 
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that  eomplaitumt  wai  doiiue  so  aa  owner  of 
the  laud.  Held,  that  the  ail^tioa  as  to  ad- 
versepossesBioo  w&s  sufficient. 

6.  The  allegation  as  to  defendant's  knowledge 
refuted  an  objection  that  the  words  of  the  stat- 
ute, "claiming  to  be  the  owner."  were  not  used, 

7.  Such  allegation  also  refuted  the  objection 
that,  no  paper  title  being  shown,  the  laud 
shotud  be  averred  to  have  been  iudosed. 

Appeal  from  chancery  court,  Lauderdale 
county;  Stone  Deavon,  Chanodlor. 

Suit  by  John  Stinson  against  Henty  By- 
nam.  From  a  Judgment  tor  plaiBtUE,  dtf  aid- 
ant anpeala.  Affirmed. 

Aifpellee.  Stinson,  filed  tbls  bill  In  the 
chancery  court  of  Lauderdale  county  against 
appellant,  Bynam,  to  confirm  his  title  to  a 
small  tract  of  land.  The  bill  averred  that 
about  16  years  ago  complainant  and  def  aidant 
exchanged,  for  mutual  benefit,  by  oral  agree- 
ment, two  parcels  of  land,  and  that  each 
took  poMesslon  of  that  part  granted  to  him 
by  the  other,  and  exercised  the  rights  of  real 
owner  over  it  until  the  beginning  of  the 
"present  year"  (1802),  when  defendant  under- 
took to  take  charge  of  the  lands  granted  to 
cmnplalnant.  The  opinion  of  the  court  con- 
tains a  statement  of  the  allegations  of  the 
bill  In  reference  to  the  description  of  the 
land,  and  as  to  the  adverse  iKtssesslon  of 
complainant  The  bill  prays  for  a  confirma- 
tion of  complainant's  title  to  the  land.  To 
this  bin  defendant  demurred  on  the  grounds 
.  that  the  description  of  the  land  la  vague,  tn- 
d^nlte,  and  uncertain,  and  that  the  bill  sets 
np  no  paper  title,  and  does  not  sufficiently 
allege  advrase  possession.  This  demurrer  was 
overruled,  and  defendant  appeals. 

Bthrldge  &  McBeatb,  for  appelant  H.  B. 
StzMt;  tct  appeUeeu 

OALHOON,  J.  The  description  of  the 
premises  set  out  In  the  bill  Is  good  enough. 
True,  It  begins,  "About  2^  acres,  lying,"  etc., 
but  this  general  language  can  be  made  cer^ 
tain  by  resort  to  tbe  boundaries.  The  bill 
states  them.  It  refers  to  the  land  as  lying 
in  the  6.  W.  ^  of  ft  spedfled  quarter  section, 
and  bounds  It  by  W.  H.  Stlnson's  line  on  the 
south,  the  Meridian  and  Enterprise  public 
road  on  the  east,  complainant's  land  on  the 
west,  and  by  defendant's  fence  on  the  north. 
Because  the  bill  ^sewhere,  in  setting  forth 
defendant's  motives,  states  that  tbe  "stock 
law  or  no-fence  law"  was  In  operation  in  tbe 
community,  it  does  not  follow  that  there 
were  not  fences  there.  No  doubt,  there  are 
fences  in  every  stock-law  district  Such 
laws  have  never  yet  probiblted  fences. 

Where  a  pleading  predicates  right  by  pre- 
scription by  adverse  possession  pursuant  to 
an  exchange  of  parcels  of  land  by  parol,  nei- 
ther record  title  nor  written  agreement  of  ex- 
change need  be  shown.  It  is  only  necessary 
to  aver  the  exchange  and  consequent  adverse 
possession  for  the  10-years  period  of  Ilmita- 
UtttL  Adverse  possession  is  suffleientty  aver- 
red m  this  bin.   It  Is  troe^  It  aaya  In  one 


place  that  the  complainant's  adverse  hoUllBS 
has  been  for  "about  IS  years,"  but  If  tbla 
were  Insufficient  still  in  another  place  It  la 
distinctly  averred  that  the  land  exchaugad 
was  '*receiTed  from  defendant  16  years  ago." 
This  means  more  than  10  years,  and  we  can- 
not bold,  according  to  obsolete  learning,  that 
the  pleader  must  actually  say  10  years,  on 
the  Idea  that,  while  to  say  16  years  Is  an 
Infallible  argument  that  It  Is  more  than  10 
years,  nevertheless  It  is  not  a  sufficient  aver- 
ment that  It  was  more  than  10  years.  The 
other  averments  as  to  adverse  possession 
are  these:  "Com'plalnant  has  been  In  actual* 
uninterrupted  adverse  possession  of  said  par- 
cel of  land  received  from  defoidant  for 
about  15  years,  and  has  openly  and  noto- 
riously exercised  the  control  of  an  owner  of 
It  from  tbe  date  of  the  exchange  until  now., 
using  It  in  the  same  manner  that  he  would 
have  used  It  had  same  passed  to  him  by 
deed.  He  has  cut  firewood  from  It,  raked 
and  hauled  straw  and  leaves  from  It,  split  his 
rails  upon  it,  sold  tbe  saw  timber  from  It 
and  coltivated  a  small  part  of  it.  And  all 
this  the  defendant  loell  knew,  knowing  fvU 
well,  too,  titat  jfour  complainant  was  doing  to 
as  owner  of  said  land.*'  As  between  par- 
ties to  an  exchange,  tbls  Is  abundant,  and 
the  part  italicized  by  the  writer  of  this  opin- 
ion completely  refutes  the  technical  objec- 
tltm  of  the  demnirer  that  tbe  exact  words  of 
the  statute,  "Claiming  to  be  the  ovraer,"  are 
not  used.  They  also  emasculate  the  objec- 
tion that,  no  paper  title  being  shown,  the 
land  should  be  averred  to  have  been  Inclosed. 

Tbe  objection  that  the  bill  is  not  sworn  to 
Is  without  auy  merit  as  we  think,  and  the 
same  is  true  of  other  objectlona  not  moi- 
tloned  in  this  opinion. 

Affirmed. 


NATIONAL  MUT.  BUItJ>ING  ft  LOAN 

ASS'N  et  al.  v.  HOUSTON. 

(Supreme  Court  of  MissUsipi^   Oct  27.  1903:) 

UORTaAOB-SAUl  UNDSR  POWaR-PUItOBiM 
BT  MORTOAaBB-RBDSUPTlON-^OGOCNT- 
INQ— UORTOAOBB  IN  POSSESSION. 

1.  A  sale  under  a  power  In  a  mortgage  having 
been  set  aside  solely  because  the  mortgagee 
himself  purchased  without  aothority,  he^  though 
his  entry  was  under  his  deed  as  purchaser,  wfll, 
in  the  absence  of  fraud,  be  held  accountable 
only  as  a  mortgagee  in  possession,  and  there- 
fore chargeable  not  with  tbe  rentitl  value,  but 
only  with  what  he  actually  received,  or  ought 
by  the  exercise  of  reasonable  diligence  to  have 
received. 

2.  Though  a  mortgage  foreclosnre  sale  la  void- 
able, the  mortgagee  having  pnrchaaed  nuder  the 
power  without*  authority,  yet  tbe  mortgagee 
should  be  credited  with  the  costs  of  the  sale; 
the  mortgagor  allowing  him  to  go  Into  posses- 
sion, and  sell  part  of  the  property,  without  ob- 
jection till  years  later,  when  a  bill  to  redeem 
was  filed. 

Appeal  from  diancery  court,  Lauderdale 
county;  Stone  Deavors,  Chancellor. 

Suit  by  S.  M.  Houston  against  the  National 
Mutual  Bnlldlng  A  Loan  Association  and  oO- 
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«rs.  Decree  tar  plaintiff.  Detotdant  aBBoda- 
tlon  appeals.  Berened. 

This  case  -was  before  the  snpreme  court  at 
tbe  last  term,  when  the  judgment  of  the  lowor 
court  dismissing  complainant's  (appellee's)  bill 
was  reversed,  and  the  cause  remanded  for  an 
accounting.  81  South.  640.  It  will  be  seen 
from  the  report  of  the  case  there  that  appel- 
lant held  a  mortgage  on  the  property  in  con- 
troversy, and,  after  default  In  the  payment 
of  the  debt  secured,  foreclosed  the  mortgage, 
and  became  the  purchaser.  Indirectly,  at  the 
sale.  Appellee,  Hoastm,  pun^sed  the  prop- 
«rty  from  the  mortsagor.  and  afterwards  filed 
llie  blU  In  this  case  to  set  the  sale  under 
the  mortgage,  and  under  which  appellant 
claims,  aside,  and  for  an  accounting.  In  the 
tower  court,  on  motion  of  complainant  (appel- 
lee), the  commissioner  was  directed  to  charge 
the  fair  and  reasonable  rental  rahie  of  the 
property  to  defradant.  The  commissioner  did 
not  credit  defendant  with  the  expenses  of  the 
-foreclosnre  sale.  Defendant  excepted  to  the 
•commlssIoner'B  report  because  of  these  facts. 
His  ezceptloiM  were  OTamled,  the  commls- 
flloner's  report  ai^nored,  and  a  final  decree 
TOidered  acconllni^,  Defoidant  appeals. 

A.  S.  Bozeman,  for  appellant.  8.  A.  Witli- 

crspoon,  for  appellee. 

WHITFIELD,  O.  J.  The  chancellor  erred 
In  charging  the  appelant  with  rental  value 
•of  the  property.  The  defendant  should  have 
been  charged  only  with  what  It  actually  re- 
■celved,  or  ought  by  the  exercise  of  reasonable 
diligence  to  have  received.  The  rule  Is  thus 
stated  la  2  Jones,  Mortg.  S  1123:  "As  a  gen- 
«rBl  rule,  the  mortgagee  In  possession  is  held 
to  the  exercise  of  such  care  and  diligence  as 
a  provident  owner  In  charge  of  the  property 
would  exercise;  but  he  will  not  be  held  ac- 
■countable  for  anything  more  than  the  actual 
rents  and  profits  received,  unless  there  has 
been  willful  defiiult  or  gross  n^Ugeuce  on  his 
part  It  Is  the  fault  of  the  mortgagor  that 
he  lets  the  land  fall  Into  the  hands  of  the 
mortgagee,  and  the  mortgagor  should  be  re- 
quired to  prove  actual  fraud  or  negligence  on 
the  part  of  the  mortgagee,  before  he  can  be 
-charged  for  more  than  his  actual  receipts  of 
rents  and  profits.  He  wUl  not  be  held  to 
-account  according  to  the  value  of  the  prop- 
erty, bat  for  what  he  should,  with  reason- 
able care  and  attention,  have  received."  It 
Is  not  a  correct  view,  on  the  facts  of  this 
case,  to  hold  the  appellant  as  owner.  It  la 
true,  It  believed  Itself  to  be  owner,  after  the 
sale  and  purchase,  and  possession  taken,  but 
It  was  not,  in  law,  owner,  dnd  It  must  be 
dealt  with  In  the  real  character  the  law  at- 
tached to  it,— that  of  mortgagee  in  possession. 
Mr.  Jones  correctly  says,  speaking  of  one 
who  believes  himself  to  be  owner:  "When 
one  goes  Into  possession  under  a  deed  absolute 
In  form,  and  the  circumstances  are  such  that 
iie  may  believe  himself  to  be  In  fact  the 
•owner  of  the  estate,  subject  only  to  an  agree- 


moit  to  sdl,  nidi  a  grantoa  ti  not,  tadmleally. 
a  mortgagee  In  poMosston.  Hie  character  of 
mortgagee  la  cast  upon  him  by  tbe  applica- 
tion of  equitable  rules  to  an  «al  agreement 
In  contradiction  of  the  deed,  and  when,  per- 
haps, the  transaction  might  be  constroed  am  a 
conditional  sale.  In  such  case  the  mortgagee 
la  chargeable  raily  with  what  he  baa  reoefred, 
and  not  wlUi  what  he  might  have  reotived.* 
2  JoDea*  Mortg.  p.  76.  There  was  no  fraud 
In  this  case.  The  sale  was  set  adde  excto- 
slvely  upon  the  ground  that  It  was  made  la 
violation  of  a  rule  fixed  by  public  poUe^.  not 
because  of  any  actual  fraud. 

We  think  that  the  <dianceiIlor  erred  In  one 
other  respect;  that  la  to  aay^  tat  not  oeWIng 
the  appellant  $48,  ospenBea  oC  the  fore- 
cloBure  sale.  Tbe  {Klndple  wnTinnnf^  in 
Whltcomb  T.  Harris,  90  Me.  208,  38  AtL  188^ 
and  Means  t.  Anderson,  19  R.  I.  118^  82  AIL 
82,  the  last  of  which  la  a  case  of  gron.  actoal 
fraud,  proceeded  upon  the  Idea  that  wliezerer 
anytMng  Is  doe  undffl  the  mortgage,  and  the 
debtor  fftlla  to  pay  what  la  legally  doe.  and 
allows  a  foreclosnre  sale  to  be  bad  and  pos- 
session taken  without  oblectkm,  ha  <muM 
when  coming  to  redeem,  to  be  required,  ai 
one  of  the  condition^  to  p^  the  ziecesaaiy 
expenses  of  the  finedosnre  aale^— a  pzooeedf 
ing  which  be  has  allowed  to  take  place  with- 
out objection.  We  thtaik  this  ^ncl^  finds 
peculiarly  Just  application  In  the  facta  ct  this 
case.  Here,  aa  the  accounting  afaowa,  la  anne-. 
thing  legally  due;  yet  the  mortgagora  did  not 
pay  anything,  allowed  the  foreclosnre  sale  to 
take  t^ee,  allowed  tbe  appellant  to  go  Into  pos- 
session, actually  allowed  the  a|H>dlant  to  sell 
off  part  of  the  property,  and  to  bargain  away 
still  another  part,  wtthoot  any  objection  In- 
terposed  at  any  stage  <tf  these  iproceedhigs. 
and  thai,  after  the  lapse  of  a  sambor  of 
years,  filed  this  bill  to  redeem.  Sorely  It  Is 
but  equity  that  tbe  appellee  shall  pay  tbe  «48 
Incorred  In  the  foredosnre  sala 

Benrased  and  remanded. 


BURNHAM  V.  AliABiftlA  &  V.  RT.  CO. 

(Supreme  Goart  of  MlssissippL    Oct  27,  1902.) 

CARRIERS  —  UABIUTT   FOR  FBRISHABLB 
FRBIOHT-DBLAT  FROU  FLOOD— 
DnUEOTINO  VKRDICT. 

1.  Verdict  In  an  action  against  a  carrier  tat 
damage  to  a  car  load  of  perishable  fruit  from 
a  delay  of  two  days,  the  train  being  side-tra^< 
ed  because  of  unprecedented  rains,  which  orei^ 
flowed  and  washed  ont  the  track,  is  propeily  di- 
rected for  defendant,  thoagh  plamtiff  expresses 
the  opinion  that  defendant  had  not  suffldcnt 
cause  for  the  delay,  and  though  a  light  work 
train  went  over  tbe  road  through  the  water  a 
day  earlier  than  the  freight  train  was  moved; 
the  train  dispatcher,  who  was  not  cross-examin- 
ed, tentifying  that  do  train  conld  go  between 
the  place  where  the  train  was  side-tracked  and 
the  destination  of  the  car,  before  the  day  ft  wu 
moved,  and  that  a  locomotive  was  sent  for  ud 
brought  ov»  the  traiu  as  soon  as  it  could  be 
done,  and  that  this  was  the  first  train  run  over 
this  section  after  it  was  repaired. 

Appeal  from  circuit  court.  Hinds  county,* 
Robt  Powell,  Judge, 
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Action  by  D.  Bnrnham  against  the  Ala- 
tHima  &  Vteksburg  Ballway  Company.  In 
accordance  wltb  a  penmptiny  Initractlon  for 
defendant,  It  had  rerdlct  and  Judgment,  a 
new  trial  being  refused.  Plaintiff  api>eals. 
Affirmed. 

The  opinion  of  tbe  court  below  wu  aa  fol- 
lows (L.  Brame,  Special  Judge): 

*'Ott  MarCb  26,  1001,  the  plalntUf  shipped 
from  Mobile,  Alabama,  orer  the  line  of  the 
Mobile  ft  Ohio  Ballroad  to  Meridian,  a  car 
load  of  bananas,  destined  for  Jackson,  Mlssls- 
alppl,  on  defendant* B  road.  The  freight  train 
of  defendant  to  which  this  car  was  attached 
left  Hoidlan  on  the  momlnt  <tf  the  2Tth, 
and  was  brought  orer  the  defendant's  road 
to  Brandon,  whieh  fa  abent  IB  miles  east  of 
Jadson;  the  latter  place  being  9B  miles 
from  Meridian.  On  that  day,  which  was 
Thursday,  there  were  nnprec^ented  rains, 
which  caused  oradows  and  washoota  at  dlf- 
tmnaat  places  on  tbe  line  of  defendant's  road. 
One  was  at  Obunkey,  not  far  west  of  Meridi- 
an; one  was  near  Bolton,  west  of  Jackson; 
and  the  trad^  was  overflowed  and  washed 
out  of  line  at  two  places  esst  of  Jadcsni,— 
that  Is  to  uy,  between  Pearson  Station  and 
Brandon.  By  reason  of  these  wsshonts  the 
train  of  whldi  the  car  of  bananas  was  a  part 
was  put  <m  a  side  track  at  Brandon  Thurs- 
day afternoon,  the  27tb,  and  the  locomotlTo 
was  sent  back  eastward,  presumably  for  the 
porpose  of  aiding  and  assisting  In  repalrfaig 
the  tneak  at  Obunkey.  This  train  remained 
at  Brandon  from  Thursday  afternoon,  the 
27tb,  untU  Saturday,  the  29th,  when  a  loco- 
motlre  yna  sent  tnm  Jackson,  and  the  train 
was  brought  over,  leaving  Brandon  at  12:40 
p.  m.,  and  rea<died  Jat^son  at  2  o'clock.  The 
plataitlfrs  evidence  shows  that  by  reason  of 
the  delay  tbe  bananas,  which  were  Just  turn- 
ing ripe  at  the  time  of  befaig  shipped  from 
Mobile,  were  Injured,  and  he  was  dsmaged. 
The  question  In  the  case  Is  whether  the  de- 
fendant company  Is  liable  for  the  damages 
occasioned  by  the  delay  of  nearly  two  days. 

"It  Is  vtil  established  that  a  common  car- 
rier transporting  freight  Is  an  Insurer,  and  Is 
only  excused  frmn  Uablllly  for  falling  to 
transport  reason  of  tbe  act  of  God  or  the 
public  enemy,  or  the  conduct  of  the  shipper. 
In  this  case  the  plaintiff  accompanied  the 
car,  and  his  testimony  tends  to  show  that 
the  def«idant  was  without  sufficient  excuse 
for  delaying  tbe  transportation  (tf  the  car; 
but  manifestly  his  statements  are  based 
lurg^.  If  not  entirely,  on  opinion.  The  evi- 
dence tends  to  show  that  tbe  washouts  or  In- 
jury to  the  track  between  Pearson  and  Bran- 
don wwe  occasioned  by  the  unprecedented 
floods,  and  that  work  was  done  on  two  differ- 
ent sections  of  the  track  that  had  been  over- 
flowed cox  Thursday  and  Friday.  Tbe  evi- 
dence Is  not  dear  aa  to  what  time  on  Friday 
the  trade  was  put  In  condition  for  use,  but 
it  tends  to  show  that  the  track  was  being 
worked  on  or  repaired  as  late  as  Friday  af^ 
82B0.-«8 


exnoon,  though  there  are  some  taifcrences  to 
show  that  It  was  repaired  Friday  morning. 
If  the  evidence  stopped  hw^  it  would,  I 
thtaik,  Justify  the  hiference  that  the  defend- 
ant oonld  reasonably  have  brought  the  car 
over  from  Brandm  to  Jackson  late  on  Fri- 
day, or  at  leaat  early  on  Saturday  mondng; 
and  as  the  plalntlfrs  evidence  shovra,  ox 
tends  to  show,  that  his  damages  were  bi- 
creaaed  by  his  not  having  gotten  the  car  to 
Jackson  Friday  evening,  or  Saturday  morn- 
ing eoriy,  the  plataitlff  would  be  oitltled  to 
recover.  At  any  rate,  he  vronld  be  entitled 
to  have  the  case  submitted  to  the  Jury;  the 
burden  of  proof  bdng  upon  the  defendant  to 
show  that  it  exercised  due  care  to  transport 
the  car  wlthto  a  reasonable  time  after  the 
track  was  In  proper  condition,  and  the  auM- 
tlon  as  to  what  is  a  reasonable  time  b^ng 
one  of  fact  for  the  Jury.  But  the  undlsputod 
testtanmy  vt  Mr.  Bonds,  the  trabi  dlspatebw 
who  bad  control  of  the  moronenta  of  all 
trains  on  the  road,  la  to  the  effect  that  no 
train  could  go  east  of  Jackson  to  Brandmi 
before  Saturday,  and  that  on  Saturday  mwn- 
ing  the  locomotive  was  sent  over,  and 
brought  tbe  train  to  Jackson  as  soon  as  this 
QOTdA  be  done;  this  bebig  Qie  first  train  that 
was  run  over  ttils  section  of  the  road  after 
the  track  between  Brandon  and  Jai±son  had 
been  repaired.  This  witness  was  not  cross- 
examined,  and  Uio^ore  his  statemoit  went 
to  the  Jury  nnchallenged.  It  la  contended 
by  plalntifl'a  counsel  that  his  statement  In 
this  regard  gave  merely  on  f^lnlon,  but  I 
do  not  think  so.  It  la  mil  known  that  a 
train  dispatcher  dlrecta  and  controUi  the 
movonenta  of  all  traina.  He  is  In  close  con- 
tact with  every  part  of  the  road,  and  Is  sup- 
posed to  know  not  mly  the  cmiditi<m  of  the 
track,  but  the  location  ol  locomotives  and 
trabis,  and  other  facta  which  enable  him  to 
speak  authoritative  In  sayliv  that  a  train 
was  moved  as  soon  as  It  could  have  been 
moved.  Aa  the  witness  waa  not  cross-fflc- 
amtoed,  and  asked  as  to  his  means  of  knowl- 
edge or  as  to  the  particular  facts  upon  which 
he  based  hhi  statement  that  the  car  was 
brought  to  Jackson  at  the  first  <qwi>rtunlty.  I 
think  It  must  be  assumed,  as  there  Is  no  evi- 
dence to  the  contrary,  that  his  testimony  as 
to  this  substantive  tact  is  true.  It  Is  true, 
there  Is  smne  room  for  contention  that  the 
testlnumy  of  men  who  worked  on  the  dlffer- 
wt  sections  waa  to  Uie  effect  that  the  track 
was  put  In  repato  on  Friday,  and  tbat,  as 
these  mea  were  <m  the  ground,  they  knew 
the  track  as  to  this.  But  tbls  is  hardly  a 
contradiction  of  the  statements  of  the  train 
dispatcher.  His  statements  had  relation  not 
only  to  the  condition  of  tbe  track,  but  the 
location  of  can  and  locomoUves,  the  positiwi 
of  the  different  crews,  and  other  partlculara 
which  would  enable  him  to  state  as  a  fact 
that  the  cars  were  brought  to  Jackson  as 
soon  as  possible.  By  cross-examination  the 
plaintiff's  counsel  might  have  hem  able  to 
show  that  he  was  mistaken  as  to  some  of 
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these  things,  but  as  thra*e  -was  no  cross-ex- 
amination, and  ai  the  atBtanent  !■  not  In  U- 
aelf  nnreftaonatdflb  and  ttae  wltaess  la  not 
co&tndletied,  I  think  tho  eoart  bmmd  to  aa- 
mme  tbat  It  la  trse.  At  vaj  rate,  ttae  maiv 
gin  for  dlqnite  or  contforeray  la  ao  narrow 
that  I  do  not  think  tliat  the  anpreme  conrt 
voidd  permit  a  verdict  tot  the  plaintlfl  to 
atand  if  tme  ahoold  be  rendered  on  ttie  tartl- 
«mon7  in  the  eade,  and  therefore  it  is  my 
Tiew  that  the  peremptwy  Inatractlon  to  find 
for  the  defendant  was  proper. 

"From  the  fact  that  the  work  train  went 
throi^h  from  Brandon  to  Jackson,  and  an- 
otbCT  Friday  morning,  I  do  not  think  it  can 
be  dednced  that  the  railroad  waa  nee^lgent 
In  not  sending  the  fr^ht  train  tiurough  nn- 
der  similar  drenmstanees.'  It  was  shown 
that  it  waa  a  hasardona  thing  fbr  the  work 
tralna  to  go  through  the  water  and  over  the 
track  before  the  subsidence  of  the  flood,  and 
befttre  flie  track  had  been  pat  in  r^ialr. 
It  might  hare  been  commendable  for  the 
empliqpte  of  the  railroad  to  take  thSB  risk 
with  the  work  train,  bnt  I  do  not  think  that 
the  defendant  could  be  expected  or  required 
to  take  any  such  risk  with  a  freight  or  pas- 
senger train,  especially  as  the  latter  are 
shown  to  have  been  heaTler  than  work 
trains.  The  queatkm  in  this  case  la  a  nar- 
row (me.  I  .am  folly  aware  of  the  rule  that 
ordinarily  all  questions  of  fact  are  for  the 
jury,  and  that,  If  there  la  any  evidence  fahr|y 
tending  to  anpp(nt  the  i^aintllFs  case,  be  Is 
entitled  to  tbejndgmeit  of  twdve  men;  but. 
In  Tlew  of  the  facts  of  this  cas^  I  do  not 
beliere  that  a  wdict  for  the  plaintlfl  could 
be  permitted  to  stand.  In  Empke  Transp. 
Go.  T.  Philadelphia  &  a  Goal  A  Iron  Oo.,  86 
U  H.  A.  and  note  3  ^  c  28  a  0.  A. 
564,  77  Fed.  ftLO),  It  Is  said:  The  reasons 
which  led  to  the  adoption  of  the  common- 
law  rule  that  makes  a  carrier  an  insurer  of 
the  goods  which  It  transports,  except  when 
lost  by  an  act  of  God  or  of  the  public  ene- 
my, do  not  apply  to  the  mere  dday  In  trans- 
portation wfaoi  the  goods  are  actually  de- 
livered. The  strictness  of  the  rule  which 
was  adopted  to  preclude  collusion  between 
the  carrier  and  the  robb^s  has  no  applica- 
tion where  the  mere  time  of  the  carriage  is 
concerned.  Batlroad  Co.  v.  Levi,  76  Tex.  337, 
18  6.  W.  191.  8  L.  R.  A.  823,  IS  Am.  St.  Rep. 
45.  Via  dday  In  receiving  and  carrying 
goods  the  carrier  Is  not  liable  as  an  insurer, 
and  Is  bound  only  by  the  general  rule  of  lia- 
bility for  a  breadi  of  his  contract  or  by  his 
public  duty  as  a  carrier,  and  may  be  excused 
for  delay  In  receiving  the  goods,  or  in  trans- 
porting them  after  titey  have  been  received, 
whenever  the  delay  Is  necessarily  caused  by 
unftHreseen  disaster,  which  human  prudence 
cannot  provide  against,  or  by  accident  not 
caused  1^  tbe  negligence  of  the  carrier,  or 
by  thieves  or  robbos  or  an  uncontrollable 
mob.  Railroad  Go.  v.  HoUowell,  65  Ind.  188, 
32  Am.  Rep.  63.'  I  think  this  ezpreasea  the 
correct  rule  of  law  as  applicable  to  the  de- 


fsDdant  In  its  duty  to  transport  the  ear  ta 
qoeatfon  after  the  break,  and  when  tte 
track  bad  been  put  In  repair.  Having  ite? 
views.  I  am  constrained  to  oven-ale  tbe  ac- 
tion for  a  new  trial." 

Watklns  &  SasterUng,  tor  appellant  J.  H. 
Tliempaon,  for  aspflile& 

GALHOON.  J.  If  on  the  trial  tbm  bad 
been  a  verdict  for  plaintiff.  It  could  not  prap- 
erly  be  sustained.  In  moving  a  large  train 
of  freight  a  railway  company  most  hoc 
chance  the  lives  of  its  tveratlvea  and  ott- 
ers on  it,  and  the  Immeose  property  IntereErs 
It  Is  tramoKHrtfaii^  to  save  some  perlsbaU? 
fruit  If  It  had,  and  dlaast«  had  reaalted.  it 
wodM  have  been  Uable,  of  coonew  and  per- 
haps criminally  so.  The  fact  that  opentives 
went  with  an  engine  over  the  track  to  see  to 
safety  and  repair  damages  ts  to  their  eredii. 
but  in  no  way  aflecta  the  propriety  of  de- 
laying the  movement  of  the  main  train  xmOi 
the  safety  of  such  actkn  waa  zvaaoiiBlily 
assured. 

We  approve  and  adopt,  the  eondaalona  of 
law  and  fact  arrived  at  in  the  very  eonaea^- 
tive  and  lucid  written  f^bilon  of  the  special 
Judge  presiding  below,  uid  request  tbe  re- 
porter to  set  It  out  at  length  In  the  z^oat  ef 
this  case. 

Affirmed. 


DBNMI8  T.  MXW  0RLBAN8  *  N.  BL  B. 

Ga 

(Supreme  Court  of  MIsatestppL   Nov.  S.  190S.) 

BAILWATS-DBiLTH  ON  TEaOKr-SVIDENCB— 
QVBSnON  FOR  JHHT. 

1.  In  an  action  for  the  deatii  of  plaintUTs 
child  by  being  strvck  hy  defeDdaut*8  vailwar 
tocomotire  at  a  pobUe  crooBiag,  evidttDce  ex- 
amined, and  held  that  it  was  error  to  direct  a 
verdict  for  defendant  instead  of  aubmitting 
the  evideuce  to  the  fury. 

Appeal  from  circuit  court  tanderdale  coon- 
ty;  6.  Q.  HaU.  Judge. 

Action  by  Monroe  Domls  against  the  Mew 
Orleans  &  Northeastern  Railroad  Company. 
From  a  Judgment  for  drfendant  plahitlfl  ap> 
peals.  Reversed. 

Appelant  brought  thia  sntt  agidnst  appd- 
lee  to  recover  damages  for  Cm  alleged  neg- 
ligent knihig  of  his  Utae  glil,  about  years 
olA.  Tbe  child  waa  injured  <hi  flie  2Stb  of 
October.  190(K  and.dled  ftom  tte  lajnies  die 
next  day.  The  court  gave  a  pM-emptory  in- 
structltm  to  find  tor  the  defendant  Vnm  a 
verdict  and  Judgment  tve  defendant  pfabitlff 
appeals.  The  evidence  was.  in  substance,  as 
fbllowsr  Tbe  little  child  was  going  norOi  on 
a  puUlc  road  that  crowsd  tbe  ra^raad  tracks, 
and  Just  as  she  waa  about  to  reach  tiie  n«th 
side  of  the  tradn  she  was  struck  en  the  head 
by  the  steps  of  the  tender,  and  InJared.  Tbe 
evidence  shows  tbat  tbe  tracks  of  the  defend- 
ant and  also  tin  tia<*8  of  tba  Alabana  A 
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"VIckslmTif  SaOway  Compai^  nm  east  and 
"west  parallel  with  and  very  near  eacb  other. 
^Tliey  croas  a  highway,  where  the  Injury  oc- 
<nirred,  rmmlng  north  and  ■oath  at  right 
angles.  The  track  of  defendant  la  sonth  at 
the  Alitiaina  ft  Vlckahorg  tnt^  and  the  ddld 
"waa  amroaeung  the  croesbig  from  the  eouth. 
The  child  was  etrnck  hy  a  loose  en^e  that 
"waa  hdng  nm  hy  the  serranta  of  and  was 
■owned  by  the  detotdant  company.  Bltoated 
•ontt  ot  these  raflroada,  and  facing  eaat,  was 
the  Btofe  and  residence  of  plaintiff.  Hie 
north  corner  of  the  store  Is  45  feet  from  the 
track  of  appdlee  uid  about  60  feet  from  the 
Alabama  ft  Vteksbnrg  tm^  There  was  a 
plank  fimee  rmmlng  south  from  the  tracks  on 
the  west  side  of  the  public  rosd  to  plamoTs 
ntoie.  This  foice  was  sbont  flTe  feet  high, 
■with  (^enlttgs  of  several  Inehes  betweea  the 
■ereral  planks.  The  highway  was  much  fre- 
4iaented.  the  crosstng  being  Just  ont^e  the 
dty  limits  ot  Meridian,  and  there  were  nine 
dwdUng  honses  jnst  north  of  the  crossing. 
The  tradm  west  of  the  crasidng  -wot  straight 
for  800  or  400  yards.  The  eni^e  was  ap- 
proachhiK  fMm  the  west,  and  there  was  a 
•light  upgrade  fmn  that  dlrectl«i,  and  thm 
was  nothing  to  obstruct  the  view  ot  a  pnson 
approachtog  the  crossing  from  the  west  ex- 
cept  the  plank  fence  and'  an  artlfldal  em- 
bankment about  three  feet  high;  and  nothing 
else  to  prevent  one  seeing  persons  approach- 
ing the  <T08Blng  from  the  south  in  the  high- 
way, the  dlrectfou  In  which  the  child  was 
going,  until  the  store,  60  feet  away,  was 
reached.  The  engine  was  backing  east,  run- 
ning, aecmdlng  to  the  irtalntHTs  erldenee,  at 
the  nte  ot  26  ndles  an  hour.  The  defend- 
ant's witnesses  say  8  or  10  miles  per  hour. 
Plalntura  witness  stated  that  no  whistle  was 
blown,  and  that  tiK  beU  was  not  rung;  but 
this  fs  contradicted  by  wltoeises  tor  the  de- 
fense; One  witness  for  plalntUt  testified  that 
the  child  fan  idong  the  highway  toward  the 
crossing  for  about  90  feet,  and  ^  not  stop 
until  struck  by  the  engine.  Two  witnesses 
for  appellant  testified  that  they  atood  at  a 
distance  of  180  and  100  yards  west  of  the 
crosrtag,  and  could  see  a  ebUd  about  the  size 
of  the  child  killed  while  It  was  rannlng  along 
the  highway  south  of  the  tiacka  tor  40  or  SO 
feet.  A  witness  for  plaintiff  testified  that  he 
had  hem  a  fireman  on  defendant's  road  for 
a  niunber  of  years,  and  that  an  engliie  mnoiag 
at  the  rate  of  10  miles  an  hour  could  have 
been  stopped  at  from  SO  to  40  feet  The 
enghieer  and  fireman  on  the  enghie  testified 
that  they  saw  the  child  when  the  engine  was 
ISO  to  200  feet  from  the  crossing,  and  Imme- 
diately did  all  they  could  to  stop  the  aiglne; 
0ie  engineer  testifying  that  he  Immediately 
reversed  the  engine,  and  pot  on  more  ateom, 
and  Uew  tin  whistle,  end  that  the  bell  was 
ringing.  It  was  also  shown  by  plaintiff  that 
the  child  was  dressed  In  white,  with  red  rib- 
bons on  the  dress,  and  that  the  accident  oc- 
curred at  about  8  or  4  o'clock  in  the  after- 
noon. 


Neville  ft  Wllbonm,  for  a^Uant  Wooda^ 
Few^  ft  Fewell,  tor  appellee. 

WHITFIELD,  0. 1.  The  case  should  have 
gone  to  the  jury.  Beirersed  and  remanded. 


BATES  V.  STATE. 

(Snprone  Coart  of  Mississippi.   Nor.  8,  1902.) 

BURQIiABT— NSW  TRIAU-NEWI.T  DISCOTBRU) 
BVIDBNCB— SUFFICIENCY. 

1.  The  main  evidence  for  the  state  iu  a  tzUl 
tar  burglary  was  the  testimoay  of  ooe  B.  that 
he  had  talked  with  defeudaat  at  hia  (B.'s)  fate, 
had  eone  away,  and  wheu  he  came  baot  had 
found  his  house  broken  open,  and  a  watch  and 
razor  0ons.  After  couvictiau,  defendant  ask- 
ed for  a  new  trial  aid  offered  the  testimony 
of  three  peramis  that  &  had  told  them  that 
the  person  with  whom  ha  talked  at  the  gate 
was  a  negro  of  an  entirely  cUffmnt  descrip- 
tion from  defendant,  and  that  they  had  not 
meutknied  what  B.  toM  them  until  after  the 
trial.  Beld,  that  defendant  wss  entitled  to 
the  new  trial. 

Appeal  from  circuit  osorti  Aksm  conaty; 
BL  O.  Sykea,  Judge. 

Oliver  Bates  was  convicted  ot  bocglsvy, 
and  he  appeals.  Bevorsed. 

On  the  trial  Peter  Bertbal  testified  that  In 
Febroary,  1000,  be  saw  a  negro  at  bis  gate, 
who  asked  Um  ft»  somethAng  to  eat,  and  he 
told  him  he  had  nothing  to  give  him;  that  he 
(Bertha^)  then  went  away,  and  when  he  came 
back  his  boose  had  been  broken  Into,  and  a 
watch  and  a  raaor  'were  gone;  that  defendant 
to  the  man  he  talked  to  at  his  gate.  One 
witness  tor  the  state  testified  that  on  tbe  day 
Berthal's  house  was  brokoi  tnto  a  negro  came 
to  him,  and  tried  to  sell  htm  the  raaor,  and 
he  thought  defendant  was  the  man.  This 
was  practlcaUy  all  the  evidence  for  the  state. 
Defendant  proved  by  several  witnesses  that 
he  was  at  anotba  place  on  that  day,  and  In- 
troduced several  wltnesaes  who  testified  that 
they  would  not  believe  Bertbal  on  oath,  and 
his  reputation  for  truth  and  veracity  was  bad. 
Defendant  made  a  motten  for  a  new  trial. 
One  of  the  reasons  assigned  was  that  of 
newly  discovered  evtttance,  and  in  support  of 
this  gronnd  he  offered  the  testimony  of  three 
persons  to  show  that  Bertbal  told  them  that 
the  negro  whom  he  talked  to  at  his  gsto  was  a 
tan,  hifc  black  negro,  while  defendant  is  a 
BDoall,  ginger -colored  negro,  and  does  not  an- 
swer the  deecnption  given  them  by  Bertbal 
of  appellant  at  all;  and  that  they  had  never 
told  any  one  about  what  Berthal  had  told 
them  until  after  th«  trIaL  The  motton  was 
overruled. 

Lamb  ft  KIce,  for  appelant  Wm.  WU- 
Ilams,  Asst.  Atty.  Oen.,  for  the  State. 

GALHOON,  J.  Tbe  attorney  for  the  state, 
with  admirable  fairness,  admlte  that  tbe  pro- 
priety of  thb  convlctlcai  on  the  facts  Is  ques- 
tionable. On  the  record  befwe  ns  we  fully 
concur  with  blm,  but  decide  now^ly  thsi  a 
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new  trial  sbould  hare  been  granted  on  tbe 
Bfaowldg  made  of  newly  dlscoTered  erldencew 
Barened  and  remanded. 


OILULAND  et  al.  t.  ILLINOIS  OBNT.  B. 

CO. 

(Snpreme  Coart  of  Mississippi.  Oct  27,  1902.) 

GAJUUSRS— rREIOHT— OVBRCRAROO— PBH- 
ALTT. 

1.  After  defendant  railroad  companr  had 
ffiren  plaiutiff  trright  ratee  over  Its  road  be- 
tween Q.  aud  aoother  point,  plaintiff  contracted 
for  a  number  of  cars  making  a  atiipmeut  there- 
in. Plaintiff  had  pm-chaaed  the  cargoes  of  a 
mill  In  O.,  litnated  on  another  railroad  line, 
and  defendant  waa  compelled  to  pay  awitching 
charges  or  ^  per  ear  In  order  to  get  the  cars 
transferred  to  ita  own  line.  Eud,  that  de- 
fendant waa  not  liable  to  plaintiff  nnder  Code, 
H  4287,  4288,  permitting  a  person  damaged  by 
aji  overcharge  or  discrimination  to  recorer 
twice  the  wnonnt  ot  tb.B  injury. 

Appeal  from  circuit  courts  Attala  county; 
J.  E.  NerUle^  Judge. 

Action  by  N.  B.  OUllland  A  Oa.  agataut 
the  lUlnolB  Osntral  Railroad  Company. 
From  a  Judgment  for  defoidant,  plalntiflB 
appeal.  Affirmed. 

Appellants,  who  are  merchants  at  Kos- 
cioeko,  MlsB.,  aK>lled  to  tbe  appellee  com- 
pany for  freight  rates  of  cotton-seed  meal 
and  hulls,  In  car  lots,  from  Greenwood  to 
Koaciusko,  and  were  informed  by  Its  agent 
that  It  was  80  cents  per  ton  of  2,000  pounds. 
They  then  bought  26  cars,  and  bad  them 
shipped  OTer  appellee's  road  to  Kosclnsko. 
Tbe  railroad  company  charged  appellees  $3 
per  car  additional  for  some  awitcblng,  which 
was  paid  by  appellants  without  noticing  this 
additional  charge.  They  afterwards  discov- 
ered that  they  bad  paid  It,  and  brought  this 
suit  to  recover  tbe  ^  per  car,  and  tbe  pen- 
alty prescribed  by  sections  4287  and  4288  of 
tbe  Code  of  1882.  The  case  was  tried  In  the 
court  below  on  an  agreed  statement  of  the 
facts,  upon  which  tbe  court  gare  a  per- 
emptory instruction  for  defendant  From  a 
verdict  and  judgment  in  accordance  there- 
with, plaintiffs  appealed.  The  facts.  In  ad- 
dition to  what  Is  given  above,  are,  In  aub- 
stance,  as  follows:  The  bills  of  lading  con- 
formed to  tbe  rate  given.  When  the  various 
car  loads  of  goods  were  delivered  at  Koscius- 
ko, defendant's  agent  made  out  the  freight 
bills  In  accordance  with  rate  agreed  upon, 
and,  in  addition,  Included  a  charge  of  (3  on 
each  car,  as  awitching  charges,  which  was 
inadvertently  paid  by  plaintiffs,  without 
knowing  they  were  paying  It  The  defraid- 
ant  company  paid  tbe  Southern  Railroad 
Company  ?3  per  car  for  switching  cars  over 
Its  road  from  the  cotton-seed  oil  mill  where 
plaintiffs  bought  them,  which  said  oil  mill 
was  situated  1^  miles  from  the  railroad 
tracks  of  the  IlUnois  Central  Railroad  Com- 
pany, and  not  otherwise  connected  with  de- 
fendant's road;  and  this  was  paid  before 
the  instltaticm  of  this  salt,  and  before  no- 


tice of  It  The  freight  rate  on  tiie  class  of 
goods  shipped  Is  80  cents  per  ton  of  2.000 
poundd  from  any  point  on  defendant's  road 
within  the  corporate  limits  of  Greenwood  to 
Kosciusko,  Miss. 

O.  H.  Oampb^  and  J.  B.  Smith,  ttae  ap- 
pdlanti.   Mayea  A  Harris,  for  appdlsb 

CALHOON,  J.  We  cannot  agree  that  tbe 
highly  penal  statutes,  Code  1892,  IS  4287, 
4288,  apply  to  this  case.  Here  there  was  no 
overcharge  "for  the  savlce  rendered  In  tbe 
transportation."  If  the  delivery  bad  been  to 
tbe  railroad  company  free  of  charge  for  de- 
livery to  It,  the  sum  charged  would  have 
been  within  tbe  purview  of  tbe  statute.  But 
tbe  freight  came  to  It  with  charges,  which 
it  had  to  pay  to  get  It  on  board.  Appellants 
were  told  what  the  transportation  charges 
would  be  over  their  line.  Unfortimately. 
they  did  not  buy  at  Greenwood,  from  either 
of  two  oil  mills  on  appellee's  line,  bat  brom 
the  only  one  on  the  line  of  the  Southern 
Railroad  Gompai^,  and  so  the  goods  came 
to  appellee  charged  with  local  freight  char- 
ges of  the  latter  company  lo  order  to  be 
shipped  over  Its  line.  If  appellants  are  dam- 
aged, it  is  from  their  own  fault  or  misfoi^ 
tune. 

Afilnued* 


LAMB  T.  RUSSBL. 

(Supreme  Oonrt  of  Missiaafppl.  Oct  27,  190/1.) 

ATTACHMENT— CLAIMS  —  HBAKINO  —  PROCESS 
—  SBRVICK  —  FORBION  CORPORATIONS  —  IN- 
80LVBNCT— PRBFSRRKD  GRBDITORSu 

1.  An  ancillary  writ  of  attachment  was  tak- 
en out,  on  which  the  sheriff  returned  that  he 
bad  summoned  gandaheea,  but  that  neither 
defendant  company  nor  property  could  be  found 
In  the  state.  Judgment  was  nad  by  default, 
after  which  the  court  permitted  a  cutimant  to 
interaoae  his  claim.  BiU  that,  there  bdng  no 
publication  or  service  after  attaclunait  isaned, 
the  trial  of  the  claim  was  premature. 

2.  Where  a  sheriff's  return  on  a  summons 
was,  "I  have  this  day  executed  the  within  writ 
personally  on  the  withln-named  defendant,  the 
I.  OtHopany,  tqr  handing  to  N.,  agent  of  said 
company,  a  true  copy  of  thla  writ,"  obJectioD 
to  the  service  should  be  by  plea,  it  being  valid 
on  its  face. 

8.  An  insolvent  corporation  cannot  prefer  a 
creditor  stockholder. 

4.  Where,  on  attachment  in  a  suit  against  >d 
Insolvent  foreign  corporation,  a  creditor  stock- 
holder interpoMug  a  claim  contends  that  he  is 
entitled  to  a  preference  under  the  laws  of  tbe 
state  of  the  corporation's  residence,  be  Is  not 
entitled  thereto  if  his  preference  is  not  statu- 
tory, but  based  on  the  view  of  the  law  by  ttu 
courts  of  that  state. 

Appeal  from  clrctdt  court,  Warren  coun^; 
Geo.  Anderson,  Judge. 

Action  by  A.  G.  Russel  against  tbe  lova 
Packing  &  Provision  Company,  In  which  Ga^ 
rett  B.  Lamb  Interposed  a  claim.  Judgment 
for  plaintiff,  and  claimant  appeals.  Reversed. 

In  September,  1901,  A.  Q.  Russel,  ai^dlee. 
brought  suit  in  tbe  circuit  court  oC  WarreD 

T  t.  Bm  Corporatiotis,  voL  1^  Cent  Dig.  |  tllQ. 
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comity  to  recorer  damages  In  the  vam  at 
9861.76  against  the  Iowa  Packing  &  Prorl- 
i&lon  OonqHUiy,  a  foreign  corporation.  8am- 
xnoxu  was  lamed,  and  the  shoifl  made  the 
f  oUoirlng  return  thereon:  **I  hare  this  day 
ezecvted  the  within  -writ  paraonaQy  upon  the 
-with to-named  defendant,  the  Iowa  Packing  ft 
ProTiskm  Oompanj,      handing  to  BL  N.  Na- 
8le,  the  agent  of  said  cnnpany,  a  true  eop7 
of  this  writ"  The  next  day  an  ancillary  wrtt 
of  attachmoit  waa  taken  out   Upm  tids  writ 
tlie  almlff  retmned  that  he  had  anmmoiwd 
certain  persona  named  to  answer  as  gai^ 
nlsheea,  and  neither  the  defendant  company 
EOT  any  property  could  be  fotmd  In  the  coun- 
ty.  No  pnhUcatlon  for  the  defendant  was 
made,  nor  any  serrlee  of  process  of  any  kind, 
after  the  attachment  writ  waa  Issued.  Jndg- 
ment  1^  default  was  taken  agalnrt  the  de- 
fendant for  the  am  omit  sned  for.  The  gar- 
nishees answered,  admitting  certain  Indebted' 
n  pesos  to  tt»  defendsnt  Afterwards  Garrett 
EL  Lamb,  as  executor  of  the  estate  of  Arte- 
mus  Lamb,  of  Iowa,  Interposed  a  claim  to 
the  sercral  stuns  admitted  to  be  doe  by  the 
■CTeral  gamlaheea,  and  he  was  admitted  by 
thB  court  to  pn^omid  his  said  dalm,  and 
filed  his  affldaTlt  and  bond,  issue  was  joined 
on  the  dalm  thus  pR^mided.  and  In  Jnne, 
1903,  the  elaimanfa  Issue  was  tried,  and  re- 
sulted bi  a  Terdlct  aiul  Jndgmeat  for  plaintiff. 
Olalmant  appeals.  The  opinion  of  the  court 
contains  such  other  facts  as  are  necessary  tat 
an  miderstandlng  of  the  case. 

Dabney  &  McOabe,  for  appellant  McLen- 
rin,  Armlstead  ft  Brlen,  tar  appellee. 

GALHOON,  J.  Looking  orcr  the  whole  rec- 
ord, this  cause  must  be  sent  hade  to  stand 
for  actkm  as  a  pendlnr  ease  In  the  court  be- 
low. Thne  appears  no  swrlee  qf  process  In 
any  shape  on  the  Iowa  ccsporatlon  <m  the  at- 
tachment Issue,  and  so  the  trial  of  the  daixo- 
anf  s  Issue  was  premature.  French  t.  Sale, 
60  Hiss.  B80.  The  objection  to  flie  service  of 
process  on  the  main  suit  upon  the  declaration 
Should  be  by  plea.  It  Is  valid  on  Its  fact 

The  iffesentatlon  In  the  deposltlm  of  Gar- 
rett BL  Lamb  shows  no  right  In  him  as  er- 
ecntor.  The  corporation  was  InsolTeat  Its 
capital  stock  was  «00,00a  Of  this,  Artemns 
Lamb,  the  ftithcr  and  testate  of  dalmant, 
owned  928.000.  It  owed  ¥70,000,  an  to  Arte- 
mns Lamb,  wiio  was  not  only  a  stoddiolder 
to  the  extent  of  abont  60  per  centum  of  the 
entire  capital  stoCk,  but  also  Its  president, 
and  also  Its  creditor.  It  owed  him  f 70,000. 
ItB  entbe  assets  were  ¥2,500;  Under  the  re- 
peated adJndlcatloiB  of  this  court,  the  Insol- 
Teut  corporatkm  could  not  prefer  falm,  and 
80,  of  course,  could  not  prefer  his  estate. 
The  action  of  our  court  Is  to  Itoe  with  the 
weight  of  authority.  8  Olark  ft  M-  Prlr. 
Corp.  I  786b.  If  the  Iowa  courts  hold  dUEer- 
ently,  It  Is  tQon  thdr  own  view  at  the  bw, 
and  not  in  the  construction  of  any  statute  of 
their  state,  and  so  cannot  bind  na. 

Reversed  and  remanded. 


ABUSTSOMG  T.  GADDIB  et  aL 
(Supreme  Court  of  Misslnippi.  Oct  27. 1902.) 
APPBAIn-HOnON  FOR  NSW  TRIAU 

1.  An  appeal  to  review  wkos  on  mllngs  on 
evidence  wul  not  Ue  where  thve  was  no  moaon 
for  new  trial 

Appeal  from  drcolt  court,  Taaoo  county; 
Robt  Powdl.  Judge. 

'^o  be  offldaUy  r^rted." 

Action  by  Qeatge  Armstrong  against  Qad- 
dls  ft  Whitehead.  Judgment  for  plaintiff  for 
a  p(Mrtion  of  the  amount  claimed,  and  he  ap- 
peals, and  defwdant  fllea  cross-appeaL  Oroas- 
api>eal  dismissed. 

B.  L.  Brown  and  Bamette  ft  Perrln,  for 
plaintiff,  ^siry  ft  Ferrln,  for  defendants.  ; 

wmTFIBLD,  O.  J.  Appellant  sued  89- 
ptflees  for  $144.  In  the  course  of  the  trlsl, 
appellees  (defendants  below)  reserved  vari- 
ous exceptlmu  to  the  action  itf  the  court  in 
admitting  and  ezdudlng  evldaiee.  Bo  It 
was,  however,  that  ultimately  tiie  judgment 
was  rendwed  In  favor  of  awdlant  plaintiff 
bdow)  for  only  (69.  Defendants  below 
made  no  motion  f  w  a  new  trial,  being  satis- 
fied with  the  result  PhUntlff  below,  dls- 
aatlsfled  with  the  amount  of  the  recovery, 
made  a  motion  for  a  sew  trial,  which  was 
OTomled,  and  thai  brought  the  reccwd  to 
flila  court  by  qipeal.  Defendants  bdow, 
finding  plaintiff  below  bad  appealed,  petition- 
ed the  drcttlt  derk  for  &  cross-aroeal,  and 
have  here  cross-ssalgned  errors  predicated  up- 
on  the  action  of  the  court  below  to  admitttog 
and  ezdodlng  evidence  In  the  course  of  the 
trial;  the  court  having  overruled  tiielr  ob- 
jections, and  they  having  excepted  at  the 
tlm&  Appellant  (plaiattff  bdow)  moves  to 
dismiss  tiie  crossHippeal  because  the  detmd- 
ants  bdow  made  no  motion  tat  a  new  trial. 

In  Chastine'B  Case,  M  Miss.  503,  following 
the  statute  prior  fo  Code  1802.  |  789,  It  was 
hdd  fliat  tills  court  would  not  pass  up<m  the 
action  of  the  court  bdow  In  overmUiv  >  mo- 
tion for  a  new  trial  whae  that  particular  ac- 
tion of  the  court  had  not  been  excepted  to 
bdow;  but  the  court  neverUidess  looked  to 
the  Mil  of  ezcfliitlimB  and  the  record,  and  tor 
Instructions  lmiHX>perly  reused,  and  evi- 
dence improperly  admitted,  reversed  the 
case.  But  let  It  be  marked,  there  was  a 
motkm  for  a  new  trial  In  that  case,  and  the 
court  bdow  acted  on  that  motion,  overml- 
Ing  It  In  Spenglei's  Case,  74  Ulssi  129,  20 
South.  879,  21  South.  4,  the  court  pointed  out 
the  tact  that  section  789  of  the  Code  of  1892 
dianged  the  rule  that  this  court  would  not 
pass  on  the  action  of  the  court  bdow  la 
ovnrullng  a  motion  for  a  new  trial  where 
such  action  In  ovwruUng  the  motion  had  not 
been  excepted  to.  But  let  It  be  marked 
ngaSa,  there  was  In  Spengte'B  Gaae  a  motion 
for  a  new  trial,  and  a  judgment  of  the  court 
bdow  overraltog  the  motion.  The  Important 
thing  to  note  In  Ohastlne's  Csse  and  Span- 

T 1.  Bm  Appaal  and  Error,  vol.  t,  OMit  Dif.  I  IKk 
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gler's  Case  Is  that  In  both  tbe  party  appeal- 
ing bad  specifically  called  the  attention  of 
the  court  below  to  the  errors  complained  of. 
not  Blmply  by  excepting  In  tbe  course  of  the 
trial,  bot  by  repeating  the  exceptions  in  rao- 
UooB  for  new  trials  on  tbe  court  act- 

ed. It  would  be  very  unfair  to  tbe  court 
below  for  this  court  to  pan  upon  errors  as- 
signed here  for  the  first  time,  which  bad  ner- 
er  been  called  to  liflB  attention  in  a  motion 
for  «  new  trUU  brtvw.  Tbe  object  of  tbe 
motica  for  a  new  trial,  and  tiie  reason  re- 
QQlrliig  It  to  be  made  and  acted  on  In  (Mnfer 
tiut  this  eoort  nmy  review  tbe  action  of  ttie 
court  below,  is  clearly  set  out  in  14  Bnc;  PL 
A  Pru.  p.  SiB:  "(a)  GeBcrally.  Tbe  office 
of  a  motkHi  for  a  new  trial  Is  twofold: 
Flret,  to  present  the  errors  complained  of 
to  the  tzlal  court  tor  review  and  correction, 
or  t»  seeuzw  a  new  trial;  second,  to  praeerve 
tbe  same  eroora  In  the  record,  so  tbat  the 
ruling  «f  tbe  trial  court  In  granting  or  ro- 
fusing  a  new  trial  may  be  reviewed  by  the 
«MM^te  oovrt  It  iB  a  g«ienU  rule  that 
all  erron  correctable  by  motion  for  a  new 
trial,  and  not  so  assigned,  are  deemed  to 
have  been  waived  the  applloant  for  the 
new  trial.  Unless  the  motloa  for  a  new 
trial  has  been  presented,  and  considered  by 
tlK  lower  court;  and  its  ruling  preserved,  tha 
errors  assigned  In  such  motion  will  not  be 
reviewed  by  the  appellate  court  (b)  To  Ob- 
tain Review  by  Trial  Court.  Ts  secure  a  re- 
view la  tbe  trial  oourt  of  errors  committed 
at  tibe  trial,  tbe  comiiAalnlBg  party  must 
except  to  the  errors  and  Irregularldea  at  tba 
time  when  the  ruUnga  of  the  court  thereon 
are  laade,  and  must  call  tbe  attention  of  the 
trial  court  to  such  ruliB0B  by  assigning  them 
as  errors,  and  as  grounds  foe  a  new  trial; 
otherwise  such  errors  will  be  deemed  waiv- 
ed, (c^  To  Obtain  Bevlew  by  Appellate 
Court:  <1)  Necessity  of  notion  and  Ruling 
Tboreon.  It  Is  a  wdUnewn  nde  of  mppti- 
late  courts  that  errors  ef  tiie  trial  ceiirt  oo- 
cncrlag  duriag  the  trial  wlH  not  be  reviewed 
unless  Bttdi  errors  have  been  called  to  the 
attention  ef  Umb  trial  coait,  and  an  onportu- 
■tty  given  t»  eofteet  them.  It  Is  nacesswy, 
tbnefiiire,  to  preaent  ancb  cbotb  to  tbe  trial 
CDwt  1^  a  motlen  for  a  new  trial,  and  to  ee- 
enre  a  ruling  on  the  motien."  And  in  2 
Tbomp.  Trials,  i  2712:  "Motion  Kecessary 
to  Fnserva  Bnus  1>  tbe  Baeord  for  Bevlew. 
'Eba  aMtioB  Is  aecBUnry  to  enable  the  court 
to  c<nrect  such  ertocs  occurring  at  the  trial 
as  do  not  appear  on  tbe  face  of  tbe  record 
proper,  as  wh«e  It  Is  insisted  that  there  la 
no  evidence  to  support  the  verdict,  «r  that 
ttie  mdtct  Is  against  the  law  and  tbe  evl- 
dmee^  or  that  the  evidence  does  not  aatbor- 
tea  flie  Judgment,  ct  that  there  Is  an  error 
to  tbe  venUct  ot  the  Jury,  or  vbere  it  la 
aUeged  Omt  tbe  coist  erred  la  matter  of  law, 
either  to  admitting  or  rejecting  evidence,  or 
to  giving  OK  refusing  instructions,  or  where 
it  Is  alleged  that  tboe  has  been  misconduct 
on  the  part  of  tbe  Jury,  or  that  the  damages 


assessed  are  Inadequate  or  ezceaslve,  er.  In 
a  criminal  case,  for  alleged  error  because  of 
the  nonarralgnmeat  of  the  defrada^  The 
grounds  upon  which  the  motion  is  to  be 
made  are  ^pressiy  enumerated  In  a  major- 
ity of  tbe  practice  acte  of  the  various  states, 
and  Include  generally  such  ezTMS  in  tbe 
mode  of  trial  as  do  not  otherwise  appear  <m 
tbe  record,  but  wiilch  are  proper  matters  of 
ftxception.  And  when  no  motion  fw  a  new 
trial  is  made  In  tbe  trial  court  to  correct 
such  errors,  most  of  tbe  decisions  bold  that 
tbey  are  deemed  to  have  been  waived,  and 
that  the  appellate  court  will  refuse  to  re- 
view them."  Judge  Thonq>son  properly  calls 
attentioa  to  tbe  distinction  whidi  exists  in 
such  cases  between  those  exceptions  which 
would  appear  on  the  face  <tf  tbe  record,  and 
which  the  Judge  would  be  anppoBeA  conse- 
quently to  bare  always  to  mind,  and.  the 
very  dliferent  character  of  exc^itiana  whidi 
are  mads  In  the  current  course  of  a  trial, 
and  set  forth  In  the  ordinary  bill  of  exc^ 
tiona,  and  which  do  not  ^ipear  elsewhoe^ 
Here  we  have  a  case  In  which  It  would  have 
been  very  easy  for  the  defendants  to  bave 
put  tlie  record  in  sncb  shape  by  maktog  a 
motion  for  a  new  trial,  and  bare  tlte  court 
overrule  It,  as  woidd  have  enabled  them, 
when  the  appelant  brought  tbe  wbole  rec- 
ord here,  to  cross-tsslgn  amr.  The  defend- 
ants did  not  cboose  to  do  tbmt  Tbey  did 
not  call  the  attention  of  tbe  court  bdow,  as 
it  was  Just  tbey  abenld  have  d<Hie^  to  Ibe 
errors  on  which  they  finally  scUed,  by  aetttag 
them  out  to  a  motion  for  a  new  trial;  and, 
of  course,  there  being  no  such  niotlon,  tbe 
oourt  beflow  acted  on  no  such  motkm. 

Unlilce  Ohas  tine's  and  SpengloTs  Oases.  ' 
this  case  contains  no  mottan  for  a  new  trlsl 
at  aU,  en  th0  part  of  tbe  dtfendanto  below, 
and,  fur  reasons  g^vsn  to  ttie  aiutlioritles  cit- 
ed, the  Botion  will  be  sustained. 


TANDELL  v.  MADISON  OOTTNTT. 

(Supreme  Court  of  Missiwdppi.  Oct  27.  UMfi.) 
OrFICSRS-COliFENBA'nON-aaURT-^UAll- 

Tux  mntviT. 
1.  Where  a  health  officer  sued  on  quaBtnm 
meraH  toe  medical  serviaes,  iKucRinB  the  fact 
that  his  cempensation  was  a  salary  to  be  fixed 
by  the  board  of  superrlsor^  a  demurrer  was 
properly  sustained. 

Appeal  From  circuit  court  Martlsim  oouitfy; 

Robt.  Powell,  Judge. 

Action  by  W.  M.  Tandell  against  Madison 
county.  From  a  judgment  tor  defendant, 
plalntltr  appeals.  Affirmed. 

See  30  South.  606. 

H.  B.  Greaves  and  W.  H.  Fowdi,  for  W9- 

p^nt   A.  P.  Bia.  for  appellee. 

TEBBAL,  J.  Dr.  Yandell,  as  beatth  oO- 
car  thereof,  sued  Bffadlsen  oouaty  upon  a 
quantum  memlt  to  tbe  sun  of  |8&2  to  med- 
ical services  rendwed  to  restdoito  «C  that 
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countj.  To  tbe  Mvwml  oonnts,  three  In  nmn> 
1>er,  oU  of  like  cbaractoi;  he  attaebed  a  bill 
of  parUcolara,  ccmtalnlng  about  OS  Itema,  one 
ot  wlilcb  ttema,  irbSeb  will  mtt*  to  nins* 
trate  all  the  otiben,  la  aa  foUewa:  **1901. 
Jan.  14.  To  Tlfllt  Jane  Samuel  (uniOlpo^. 
$16.00."  To  hla  declanitloB  a  demurrer  waa 
soatained,  when  he  filed  an  amended  count 
In  quantum  meruit  alao,  but  for  |800.  In 
the  amoided  declaration  no  memtton  la  made 
oC  tbe  aervloeB  perfCrmed,  bat  It  allegn  tm 
tbe  year  ISOO  Ua  predecMser  In  office  bad 
reedved  at  the  rate  of  fSOO  per  annum, 
wblcb  bad  been  fixed  at  that  amo  by  tha 
board  of  sivaTlaon.  and  tbat  hb  (TandeH'a) 
aervlcea  were  worth  more  than  the  ear  rices 
of  hla  predecessor.   Hla  amended  declara- 
tion  further  alleges  that  the  board  for  tbe 
year  ISO!  had  fixed  the  bealth  offlcei'a  salary 
at  f  100  par  annum,  but  It  makea  no  nee  of 
tbat  fact  except  b>  ignon  It   In  truth,  all 
tbe  connta  Icnore  tbe  fact  that  his  compen- 
sation la  a  salary,  to  be  fixed  by  the  board, 
and  aeek  to  reeover  npon  a  quantum  meruit 
for  i^edal  serrlces  to  sick  persona  within 
tbe  county.  We  ttUnk  a  demnrrar  ma  right- 
ly auatalned  to  all  the  eoonta,  because  Dr. 
Yandefi  can  elatan  agalnat  the  cpnnty  hla 
ealaty  only,  whatever  tiiat  may  be;  and  for 
Buch  recovery  neltiier  of  bla  count*  Is  a  suit- 
able pleading. 


POWELL  T.  HcKEB,  Tax  Oollecttv. 
<Supreine  Court  of  Msalss^pL   Nov.  3,  1902.) 
TAZm  —  PBRSOKAI/rr  —  ASSBSBMHNT  — 
KNOWN  OWNBR"— TAX  OOLLBCTOB 
-CONSTITUTIONALITY. 

LCode  1808.  I  874S,  nukes  taxes  on  pei- 
•onattr  a  eharga  cm  the  pniJerty  taxed,  and  a 
sale  of  h  la  declared  to  he  a  proceeding  asainst 
the  thin?  sold,  and  to  vest  title  in  the  pnr- 
cbaaer,  withont  regard  to  ownership  of  the 
property  or  the  wrongfaluesa  of  tibie  assess- 
meut.  Sectioa  3747  naalna  a  tax  on  peraonaHy 
a  debt  doe  by  the  owuer,  whether  prt^rW  ae- 
setsed  or  not.  Notes  imjable  to  "bearer.**^  and 
•ecored  bj  deed*  of  troat  not  naming  the  cee- 
tols  que  tmstent  were  asseaied  "to  the  un- 
known ewnar."  ffcU.  that  the  aawssmeut  waa 
proper,  .since  the  tax  was  due  from  the  pr<^ 
erty  itself,  as  well  aa  constttnthig  a  from 
the  nnasoertaiued  owuer. 

2.  Code  1892,  I  88M.  anthorishie  the  tax 
coMector  to  aasess  anch  peraouB  and  personal 
property  as  he  roar  find  nnassesaed  by  the 
aneMor,  Is  eonstltntlona!. 

Appeal  from  chancery  court,  Madison  coun- 
ty; H.  0.  Conn,  Chancellor. 

Bill  by  W.  H.  Powell,  trnatee,  against  S.  T. 
McKee,  tax  collector.  From  a  decree  dis- 
missing the  billt  complainant  ai^als.  Af- 
firmed. 

A  nunbor  of  peiaoDa  loaned  money  In  llad^ 
Ison  connty.  Miss.,  and  took  notes  payable  to 
"bearer."  and  took  deeds  of  truat  to  aeenre 
aame^  In  which  W.  H.  Powell,  qtpellant,  was 
named  aa  trustee.  In  August.  1901.  tbe  aa- 
sessor  ttf  Uadlson  connty  assessed  them  for 
taxes  aa  "unknown  solvent  credits  to  nih 


known  owns.**  &i  Maidi.  1902,  appellee, 
Shniff  and  tax  collector  of  Madison  county, 
acting  under  the  pnrrlBlons  at  section  3804, 
Oode  1882,  aaaesaed  these  same  debts  to  "un- 
known owner.'*  The  taxea  on  these  several 
debts  or  solvent  credits  were  not  paid,  and 
app^ee  advertised  them  for  sale  under  the 
provisions  of  section  3836  of  the  Code  of 
1892.  Thereupon  aroellant.  W.  H.  Foweli. 
tmsteSb  filed  his  bill  to  Ibis  case  In  the  chan- 
cery court  to  enjoto  tbe  sale*  and  alleged  tbat 
the  aseessments  made  both  by  tbe  assessor 
and  tbe  dnrlff  and  tax  oMector  were  null 
and  void  because  made  to  an  unknown  own- 
er, and  that  the  property  waa  not  sufficiently 
Identified  by  either  assessment,  and  that  the 
statute  required  personal  propwty  to  be  as- 
sessed to  a  poson  by  name;  that  the  tax 
collector  could  assess  only  ifft^erty  that  had 
eacaped  assessment  by  tbe  assessor,  and  that 
In  tbia  case  tiie  assessor  bad  attempted  to 
assess  the  very  same  propoty  In  August 
1901;  and  that  the  law  autborlzlng  the  tax 
collector  in  any  caae  to  assess  waa  unconstl- 
tntlonal  and  void.  A  demurrer  was  sustain- 
ed to  this  bill,  and  tbe  blU  dismissed.  From 
that  deoree,  complainant  appeals. 

W.  H.  Powell  and  H.  B.  Greaves,  for  ap- 
pellant J.  B.  Cbrlsman,  for  appellee. 

TSBRAIi,  J.  The  bill  In  this  case  pnoeeda 
upon  tbe  assnmptlan  that  an  aaseasmrat  of 
personal  property  to  "unknown  ownw"  la 
invalid.  By  section  8746,  Code  188%  taxea 
are  made  a  charge  on  the  land  or  upon  the 
prarsonal  property  taxed;  end  a  sale  of  It  Is 
declared  to  be  a  proceeding  agalnat  the  thing 
sold,  and  to  vest  title  in  ^e  pnrchaaer,  with- 
out  regard  to  who  may  own  Hie  property 
when  assessed  or  sold,  or  whether  wrongs 
folly  assessed.  By  section  3747  a  tax  upon 
personal  property  is  made  &  debt  due  by  the 
person  owning  tbe  property,  when  assessed, 
whether  properly  assessed  or  not  and  this  la 
entirely  In  harmony  with  the  preceding  sec- 
tion, which  makes  the  tax  a  charge  upon  the 
thing  taxable,  whether  rightfully  or  wrong- 
fully assessed;  and,  takhig  both  sections  to- 
gether, It  Is,  we  think,  a  necessary  conclusicai 
that  perscmel  property  may  be  rightfully  as- 
sessed to  an  unknown  owner.  Under  our 
laws,  we  see  no  reason  to  doubt  tbat  an  as- 
sessment of  personal  property  to  an  unknown 
owner  la  as  effective  as  a  like  assessment  of 
real  estate.  It  Is  not  denied  tbat  the  solvent 
credits  here  assessed  are  taxable,  and  In  the 
face  of  section  3748,  which  declares  that  all 
taxable  prc^erty  held  by  any  person  before 
the  1st  di^  of  February  shall  be  assessed, 
It  Is  Insisted  that  they  are  not  assessable  be- 
cause they  bear  no  eannaiks  of  ownership. 
A  contention  that  for  the  same  reason  the^ 
could  not  be  collected  by  salt  at  law  would 
be  equally  sound.  It  must  be  confessed  tbat 
personalty  la  usually  and  atanoat  always  aa- 
aessed  to  flie  ownv.  because  the  owner  ta 
generally  known,  but  there  la  no  Inoongrul^ 
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or  hardship  In  BBsesslng  It  to  the  unknown 
owner.  The  taxes  are  due  from  the  proiwrty 
Itself,  as  well  as  oonfltltating  a  debt  from  the 
owner;  and.  If  the  latter  secretes  himself,  it 
Is  but  Just  ttat  the  former  adjust  the  de- 
mand. 

2.  It  Is,  In  the  sectmd  place,  Insisted  that 
the  provision  of  the  Code  (section  88M)  av- 
ttaoriBlng  the  tax  collector  to  assess  snch  per- 
sona and  ptfsonal  ^iverty  as  he  may  find 
nnassessed  by  the  assessw  la  nnomstltn- 
tlonaL  It  has  been  decided,  however,  several 
timet,  tiwt  such  provlBlon  of  the  Code  Is  mt- 
obJectl<mable,  and  we  see  no  reason  to  gnea* 
tlon  Uielr  correctness.  Tunica  Co.  v.  Tate, 
78  Mlaa.  294,  29  South.  74;  State  v.  Toneila, 
70  Hiss.  701,  14  South.  17*  22  L.  B.  A.  m 

Affirmed. 


OONKIilN  et  al.  v.  ALABAMA  ft  T. 

BY.  CO. 

(SopieiM  Court  of  MlsstesippL   Nov.  8,  1902.) 

TRB8PA88— PARTIHB— HBIRS. 
L  Heirs  cannot  sue  for  damageB  for  tres- 

SHBS  on  the  lands  of  an  ancestor  committed 
uring  his  Ufetlme:  Code  1892,  M  1816,  1917, 
giving  Budk  right  to  exeenton  and  admlnlBtra- 
tors. 

Appeal  from  circuit  court,  Warren  conn- 
ty;  Geo.  Anderson,  Jn^^ 

Trrapass  by  A.  J.  Oonklln  and  others 
against  tbe  Alabama  ft  Ylcksborg  Hallway 
Company.  From  a  judgment  tat  defendant, 
plalntlfte  appeal.  Affirmed. 

On  the  trial  It  developed  that  the  lands 
described  in  the  declaration  belonged  to  one 
Mrs.  Annie  Gonklin,  who  died  intestate  be- 
fore this  suit  was  brought,  and  no  adminis- 
tration had  been  had  on  fa^  estate.  Plaln- 
tllfB  then  offered  to  prove  that  Annie  Conklin 
owed  no  debts  at  the  time  of  her  death, 
and  that  plaintiffs,  her  husband  and  daugh- 
ter, were  her  only  heirs  and  distributees, 
and  that  no  letters  of  administration  had 
been  issued  on  her  estate.  On  objection  of 
defendant,  the  court  excluded  said  evidence. 
The  court  then  gave  a  peremptory  Instruc- 
tion to  find  for  defendant  Thwe  was  Judg- 
ment accordingly. 

Shelton  &  Brunnlni,  t<a  appellants.  He- 
Willie  &  Thompson,  for  appellee. 

GAIiHOON,  J.  The  heir  could  not,  nor 
could  the  executor  or  administrator,  under 
the  common  law,  sue  at  law  for  damages 
done  by  trespass  committed  during  the  Ilfe- 
tlm«  of  tbe  ancestor  on  the  lands  of  tbe 
ancestor.  Broom,  Leg.  Max.  top  page  911; 
Plowd.  142;  2  Saund.  PI.  &  Bv.  868;  2  Mod. 
T;  1  Saund.  216,  note,  217,  note;  Barb.  Par- 
ties, 176i  Wilbur  v.  GUmore,  21  Pick.  252; 
Beed  T.  Bailroad  Co,  18  lU.  408.  This, 
being  the  common  law.  Is  still  the  law, 
unless  changed  by  statute.  It  has  not  been 
changed  In  this  state.  Sections  1916^  1817, 
Code  1802,  simply  give  the  right  to  sue 


to  the  executor  or  administrator.  They  do 
not  give  It  to  the  heir.  Hence  he  cannot 
sue.  The  case  of  Marshall  v.  King,  24  Miss. 
85,  decides  that  the  distributee  cannot  re- 
cover at  law.  Baulty  courts  may  be  In- 
voked in  eotaln  states  of  case,  but  cbanccry 
powers,  remedial  and  protective,  are  large,— 
snch  as  the  requirement  of  bonds  to  Indem- 
nl^,  and  to  restore  property  to  sare  harm- 
less such  persons  as  premature  distribution 
might  Injure.  Law  courts  cannot  do  this. 
The  crucial  test  In  the  case  before  us  is 
that,  If  recovery  were  had  and  tbe  damages 
paid,  and  debts  of  the  Intestate  did  develop, 
tbe  admlntetrator  could  recov^  again. 
Affirmed. 


BUCKNBB  V.  STATB. 
(Suprone  Court  of  Mlasls^ppl.   Nor.  S,  1902.) 

KW  TRIAI«-NKWLY  DISCOVaRBD  BVIDBKCB 

— AUBL 

1.  Where  the  Aetease  to  a  diatge  of  murder 
was  an  alibi,  and  defendant  proved  his  ab- 
sence from  the  place  where  tbe  mnrder  occur- 
red untll  2  or  8  o'clock  ta  the  afternoon  on  the 
day  of  the  murder,  and  it  appeared  that  he 
left  a  certain  plantation  alone  at  about  that 
time,  and  that  the  news  of  the  mnrder  reached 
the  plantatiou  after  he  left,  he  was  entitled  to 
a  new  trial  for  newly  discovered  evidence  con- 
sisting of  testlnumy  of  witnesses  that  the  death 
oGcnrred  as  early  as  11  o*dock  a.  m. ;  title  cim- 
viction  iieing  based  on  the  testimony  of  a  sin- 
gle witness,  whldi  was  nnsatlsfactoiy. 

Appeal  from  circuit  court,  Adams  county; 
Jeff  Truly,  Ju^ce. 

"To  be  officially  reported.** 

Henry  Buckner  was  convicted  of  murder, 
and  appeals.  Reversed. 

Bnckn^  and  Willie  Dobins,  tiie  chief  wit- 
ness In  the  case  for  the  state,  were  jointly 
indicted  fOT  the  murder  of  one  Cbas.  Myres. 
a  fisherman.  Dobins  was  convicted,  and  soi- 
tenced  to  the  penitentiary,  and  appellant  was 
seatenced  to  be  hanged.  Appellantfs  defense 
was  an  alibi.  He  proved  by  several  witness- 
es his  absence  from  the  place  where  the  mur- 
der occurred  until  about  2  or  8  o*clo<A  on  the 
day  of  the  killing,  and  It  was  shown  that  he 
1^  a  gin  on  a  plantation  alrout  thatf  time, 
alone;  and  it  was  not  definitely  abown  on  the 
trial  what  time  of  the  day  the  killing  occur- 
red, but  it  was  lEthovra  that  tiie  news  of  tlie 
killing  reached  the  gin  where  ai^ellant  was 
after  he  left  there,  and  ttie  witness  stated 
that  when  the  body  was  found  It  lofriced  like 
he  had  been  dead  for  some  time.  Defendant 
made  a  motion  for  a  new  trial  on  tbe  ground. 
Inter  alia,  of  newly  discovered  evidence.  In 
support  of  the  motlcm  for  a  new  trial  defend- 
ant offered  the  affidaviti  of  two  persana  to 
prove  that  they  beard  of  the  death  of  Hyres 
as  early  as  11  o'clock  a.  m.  on  the  day  he 
was  killed,  and  also  offered  the  affidavits  ct 
"Bnekaet  and  his  attorneys  to  the  effect  that 
they  bad  exercised  due  diligence,  and  did  not 
learn  until  after  the  trial  that  file  man  was 
killed  as  early  as  11  o'clock  a.  m.  that  day. 


Digitized  by 


Google 


MlM.) 


STRICKLAND  t.  STATE. 


921 


The  motion  for  a  new  trial  was  oTerraled, 
and  dtfendant  appeals. 

B.  B.  ^wn.  for  appelant  Wm,  Winiama, 
Asat  Atty.  Gen^  for  tbe  State 

WHITFIBU),  0.  J.  Tbe  teflUmony  of  Qie 
wltnen  DolilnB,  tbe  sole  evidence  on  wbich 
tills  verdict  can  be  anpported,  Is  In  many  re- 
spects very  peculiar,  and  this  nnsatlafactory 
character  of  Us  testimony  makes  It  extreme- 
ly Important  tbat  tbe  newly  discovered  evi- 
dence sliould  be  heard.  We  are  not  willing 
to  sanction  a  verdict  depriving  the  appellant 
of  his  life  on  tbe  present  state  of  this  record; 
rather  let  the  evidence  set  out  In  the  motion 
for  a  new  trial  be  heard,  and  Its  value  de- 
termined, by  another  Jury.  We  think  tbat 
the  rules  governing  new  trials  m  account  of 
newly  discovered  evldoice  were  fully  com- 
piled with  under  all  the  circumstances  of  this 
case.  Bnckner's  defuse  was  an  alibi,  and 
the  time  ot  the  killing.  In  view  of  that  de- 
fense and  the  evidence  in  this  case,  was  vit- 
ally Important  to  Uie  solution  of  lite  question 
whether  Bu^v  committed  the  act 

Reversed  and  remanded 


ATKINS  et  »L  V  STATE. 
(Supreme  Ooart  of  HlsabalppL  Nov.  10.  1002.) 
CRUHLTT  TO  ANIHAU— SVIDBNCB. 
1.  Where  A.  hired  a  team,  and  alone  controll- 
ed In  loading  and  driving  It,  defendants,  merdy 
riding  and  paying  A.  fare,  cannot  he  couvlcted 
of  crnelty  to  the  animals  In  overloading  and 
OTerdriving. 

Appeal  from  circuit  court,  Tate  county;  P. 
H.  Lowrey,  Judge. 

Llmle  Atkins  and  another  were  convicted 
Of  eraelty  to  animals,  their  motion  for  a  new 
trial  was  overruled,  and  they  appeal.  Be- 
vwsed. 

Appcaiants  were  convicted  of  iraelty  to 
animals  by  having  overloaded  and  overdrtv- 
eu  a  pair  of  horses  hired  from  a  livery  stable 
The  i^oof  sbow^  that  appellants  and  eight 
other  negroes  went  In  a  hack  drawn  by  the 
two  luHrses  to  church,  and  drove  tiiem  In  one 
day  a  distance  of  about  46  or  47  miles,  and 
tbat  one  of  the  horses  died  from  tbe  effects 
of  the  drive,  and  the  other  was  badly  stove 
up.  The  proof  further  showed  that  one 
Henry  Anderstm  made  ttie  contract  to  hire 
tbe  team  with  the  livery  stable  keepa,  and 
drove  the  horses;  appellants  going  along  In 
the  hack,  and  paying  Anderson  25  cents  each. 

Johnson  &  Johnson,  for  appellants.  Wm. 
WUllams,  Asst  Atty.  den.,  for  tbe  State. 

TERRAL,  J.  Tbe  record  In  this  case  clear- 
ly discloses  that  Henry  Anderson  hired  the 
team  of  Ur.  Wootoo.  and  that  he  alone  con- 
trolled in  tbe  loading  and  driving  of  the 
team,  and  that  appellants  were  not  respon- 
sible for  the  wrong  of  Anderson.  The  first 
Instruction  for  the  state  Is  not  applicable^  In 
.12  !3o.-68)i 


our  Judgment,  to  the  facte  In  the  record,  but 
the  facts  themselves  do  not  snpport  the  ver- 
dict; whwefore  the  Judgment  Is  reversed^ 
and  tbe  case  1>  remanded. 


STRICKLAND  v.  STATD. 
(Supreme  Court  of  MlasIssippL  Nov.  10.  1902.> 

HOMICIDB-MANBULTTOHTBR— INSTRUCTIONS. 

1.  An  iustmction  on  the  law  of  manslanKhter 
should  be  given  where  foor  persous  nnkoowik 
to  defeudaut,  showing  no  warrant  against  him^ 
who  had  committed  do  wrong,  came  to  hia 
home  late  at  night,  two  of  them  armed,  de- 
claring they  came  to  arrest  him,  and  dunand- 
ing  that  he  throw  op  his  arms,  whereupon  he- 
fired  on  them,  killiug  one  of  them. 

2.  An  instmction  tnt,t  it  Is  murder  to  kill  a 
faaman  betug  without  authority  of  law,  when 
done  in  the  commisskm  of  an  act  emluentiy 
dangerooa  to  others  and  evincing  a  depraved 
heart,  regardless  of  human  life,  thon^  with- 
out any  premeditated  design  to  effect  tne  deattk 
of  any  particular  person,  is  not  applicable 
where  four  persons  onkuown  to  defoidant,- 
showing  no  warrant  against  him,  who  had  com- 
mitted no  wroug,  came  to  his  house  late  at 
night,  two  of  them  armed,  declaring  they  cam» 
to  arrest  him,  and  demaodiug  that  he  throw 
his  arms,  whereupon  he  fired  on  them,  killing: 
one  of  them. 

Appeal  from  circuit  cour^  Marshall  coun- 
ty; P.  H.  Lowrey,  Judge. 

Cfaartes  Strickland  was  convicted  of  mur* 
der,  and  appeals.  Reversed. 

L.  A.  Smith,  for  appellant  Wm.  WU- 
Ilams,  Asst  Atty.  Qen.,  for  tiie  State. 

TERRAU  J.  The  appellant'  being  convict- 
ed of  murder  and  being  sentenced  to  be  hang- 
ed, assigns  enor  In  the  proceedings  against 
him.  Four  pmons  came  to  tale  home  some- 
what late  at  night,  two  of  them  armed,  de- 
claring they  came  to  arrest  bim,  and  upon 
seeing  him  demanded  tbat  he  throw  up  hls- 
hands,  when  he  fired  upon  them,  and  one  of 
them  was  killed.  His  counsel  claim  that  If 
be  fired  upon  bis  assailants  because  of  bting 
unlawfully  restrained  of  bis  liberty,  he  Is 
only  gnllty  of  manslaughter,  and  that  at  least 
his  contention  In  this  respect  should  have 
been  placed  before  the  Jury.  This  conten- 
tion Is,  we  think,  we^l  grounded.  Whenever 
the  life  of  a  hnman  being  is  In  Hie  balance, 
it  Is  but  Just  to  him  tbat  the  law  governing 
tbe  case  made  against  him  be  properly  stateA 
to  tbe  Jury.  Tbe  appellant  here  Is  not  shown 
to  have  committed  any  wrong;  his  assailants 
show  no  warrant  against  him;  yet  be  Is  a»* 
saulted  In  his  own  home  at  night  by  nnknown 
persons,  some  of  whom  are  visibly  armed, 
and  one  of  tiiem  is  killed  In  consequence. 
Without  more,  such  evidence  only  presmts  a 
case  of  manslaughter  The  fourth  mstruc- 
tion  for  the  state  Is  assailed  as  erroneous. 
It  declares,  "It  is  murder  to  kill  a  human  be- 
ing without  authority  of  law,  when  done  In 
the  commission  of  an  act  emlnentiy  dangov 
ons  to  otbns  and  evincing  a  depraved  heart;. 


11.  Sea  HomleidSL  vol.  M,  C«aL  IHg.  U  160^  ML 
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r^trdlen  ot  bumu  Uf«^  attbongb  wltiumt 
any  iHremedltated  design  to  effect  tbe  death  of 
amj  particular  person."  Law  writom  JiiBtlf7 
this  character  of  instroctlon  where  a  peraim 
wantonly  rldee  a  horse  used  to  kick  Into  a 
crowdt  and  one  Ib  thereby  killed;  or  to  ran- 
dom ahootlnff  Into  a  crowd  without  a  particn- 
lar  purpose  -to  kill;  the  maUce  arising  out  of 
the  wantonness  of  the  dangerous  act  d<»ie 
without  provocation;  but  it  Is  not  strictly 
applicable  In  a  case  like  this,  where  the  ac- 
cused Is  suddenly  accosted  by  a  crowd  of 
armed  men  demanding  him  to  sarrender,  nih- 
der  drcnmstances  where  the  pro^ety  of 
their  conduct  is  gravely  qnestlonable.  Tbe 
fifth  Instruction  for  the  state  assumed,  as  we 
understand  It,  that  the  p«-8ona  who,  armed, 
accosted  Strickland  and  demanded  that  he 
throw  ap  his  hands  and  submit  to  arrest, 
were  officers  In  tbe  due  execution  of  their 
office.  We  think  It  was  for  the  jnry  to  «py, 
upon  the  evidence,  whether  tboy  were  offi- 
cers, and  whether  they  were  proceeding  with 
discretion  and  propriety.  In  a  matter  ol 
such  grave  consequence  to  appellant  It  was 
of  vital  moment  to  him  that  the  jury  should 
be  correctly  Inftvmdd  of  his  rights  in  the 
premises. 

Becanse  ot  the  cnor  of  hutmcttons  4  and 
6  for  the  state  In  the  case  as  made  before 
the  jury,  we  think  the  at^Uant  should  bave 
a  new  trlaL   Reversed  and  remanded. 


RATDEN  T.  STATU. 
<SapMme  Court  of  UiBstasippi.  Nov  10^  1002.) 
CRIMINAL  LAW— APPEAL.  BBPORB  JUDOIUCNT. 

1.  Appeal  will  not  lie,  before  Judgment,  on  a 
mere  verdict  of  guilty. 

Appeal  from  circuit  oonrl;  Alcoa  county; 
a  O.  Sykes.  Judgie. 

H.  Hayden  was  convicted  of  practicing 
Budldse  wlthoat  obtaining  a  Ucense  ceQUb> 
ed  by  law.  The  trial  court  did  not  pass  any 
flaal  judgment;  but  there  is  an  order  or  Judg- 
ment etatlnf  that  the  Jury  bad  found  defend- 
ant guilty,  postponing  sentence  pending  the 
amMal  of  the  case  to  the  supreme  court  De- 
fendant's motlMi  for  a  new  trial  was  orw- 
ruled,  and  be  appeals.  Dismissed. 

/.  A.  P.  Campbell  and  Boone  &  Ourlee,  for 
appelant  Monroe  McOnrg.  Atty.  Gea^  for 
the  State. 

WHITFIELD,  a  J.  There  was  no  Anal 
Judgment  In  this  case.  There  Is  nothing  bnt 
the  verdict  of  the  Jury.  We  can  only  enter- 
tain appeals  from  circuit  courts  bi  cases  of 
final  Judgments.  In  S  Enc.  PL  &  Prac.  p. 
150,  It  la  said,  "No  appeal  can  be  taken,  tbere- 
tcax,  from  a  verdict  of  guilty,  unless  the 
judgment  is  entered  tbereon."  In  the  second 
volume  of  the  Cyclopedia  of  L*w  &  Proced- 
ure, p.  614,  It  la  said:  'The  existence  of  a 
Judgment  or  an  appeahible  order  bdng  a  Jo- 

f  1.  Set  Oilailaal  Lav,  vol.  u,  Otnu  Di*.  I  KM. 


riadlcticmal  fact,  aa  appeal  or  writ  of  error 
vrlll  not  lie  unless  thoe  has  ben  mch  a 
Judgment  or  order  In  tbe  court  below;"  and 
on  page  616:  "A  writ  of  error  or  appeal 
will  not  Ue  from  the  verdict  of  tbe  Jury  with- 
out an  entry  of  Jod^oit  thereon.**  It  to 
perfectly  clear  that  we  are  without  Jurisdic- 
tion In  this  case,  and  can  take  no  action  save 
to  dismiss  the  appeaL  It  Is  due  to  counsel 
for  appellant  to  say  Uiat  they  called  attention 
before  arguing  the  case  at  bar  to  fiie  absaiee 
of  any  Judgment. 
Appeal  dlsmtsaed. 


DATIS  V.  STATE. 
(Supreme  Oourt  of  Miaaisslpiri.  Nor.  10;  1902.) 
CONVICTS— WHIPPTNO. 
1.  A  convict  cannot  be  whipped  for  dlsd- 
pliue,  punishment  by  wUpplng  not  bring  allow- 
ed; Acta  1806,  p.  99,  forbldAug  maltreatment 
or  abuse  of  a  convict;  and  Code  1802,  {  2747, 
extending  to  a  convict,  for  one  year  after  re- 
lease, a  right  to  bring  aethm  for  assault  and 
battery. 

Appeal  from  circuit  court;  Ooplah  eoonty; 

Robt  Powell,  Judge. 

"To  be  officially  reported." 

WIU  Davis  was  convicted  of  assault  and 
battery,  and  appeals.  AtRript^ 

B.  B.  Mayes,  for  appellant  Wm.  Wil- 
liams, Aest  Atty.  Oen.,  for  tbe  Btmte. 

TERSAL,  7.  Tht  app^m^  a  guard  upou 
a  convict  farm,  whipped  one  of  the  convicts 
with  a  plow  line,  and,  being  convicted  of  as- 
sault and  batteiTi  he  i^yeaUL  He  <dalms  a 
right  to  castigate  a  convict  If  done  moderate- 
ly, and  as  a  punlshmoit  for  Idle  or  r^ae- 
tory  oonducL  Tbe  whipping  or  the  beating 
In  any  way  of  a  convict  the  oontxaclor  «r 
by  his  guard  Is  unlawfoL  Whatever  oocree- 
tion  way  of  dledpUne  may  be  liiQosed  upon 
a  convict  be  cannot  be  lawful^  whipped  or 
beaten,  whether  moderately  or  Immoderatdy. 
That  mode  of  conectkm  w  punishment  Is  n- 
legaL  Such  punishment  In  olden  tlmee,  was 
a  badge  of  slavery;  but  slavery  is  abollAed. 
With  It  have  departed  Its  Inddenls.  Acts 
1896,  p.  99,  fwblda  die  maltreatment  or  abuse 
of  a  omvlct.  The  Inhibition  Is  Idle  unleae 
It  includes  the  prohibition  of  whipping  con- 
victs with  plow  ibiea  or  otherwise.  The  con- 
viction of  a  fi;ee  man  of  crime  subjects  him 
only  to  the  punlshmott  the  law  Impoees.  and 
whipping  is  ZMt  a  punlshmoit  recogi^ed  liy 
law.  What  It  Is  unlawful  to  Impose  as  a 
pnntsbment;  It  la  udawfAl  td  InqNae  as  disci- 
pline. Section  2747,  Code  ISBO,  eztwds  to  a 
convict  for  one  yeer  after  release,  a  rli^t  to 
tmag  an  acOon  tor  aasauH  ud  battery,  and 
this  manifestly  applies  to  an  aseault  and 
battery  17  the  ecntraetw  or  gnard;  for  what 
goof  Is  the  limitation  mdeee  aa  assault  and 
battery  upon  a  cosvlet  be  ftffblddent  Webave 
bad  no  difficulty  to  reaching  ttie  ooaclnalon 
that  a  ctmvlcc  cannot  be  punished  In  a  man- 
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diOereat  from  tbat  preecribed  hj  law, 
And  that  a  punlBhrnent  not  bo  aatborlied  can- 
not be  iDflteted  tinder  the  gnlee  of  dl^dpline. 
Whatever  acts  the  right  to  dlsdplliw  a  ooo- 
Tlct  may  ^usti^,  It  cannot  autborlae  the  in- 
fliction of  corporal  punishment  by  wtUpidBg. 
With  us  nch  poniahment,  iiod«r  whaterer 
name,  la  abollabed. 
Aflteoaed. 


TLBTCHER  T.  SOVmSHaN  OAMP  WOOD- 

MHN  OF  THE  WOEU). 

^npicrne  Cotirt  of  MindBsippi.   Mot.  1902.) 

BKNETIT  INBURANC  f6— SUICIDB— BVIDHNC*- 
HABULESS  BBROB. 

1.  Erldence  of  suicide  of  the  member,  In  ac- 
tion on  a  benefit  eertillcate,  luM  «o  clear  and 
coaTliieiiig  as  to  make  proper  a  peremptory  in- 
struction for  defendant. 

2.  The  OTidence  of  soi^e,  ootside  of  the  cor- 
onn^s  verdict,  belug  eo  oTerwhelmins  a«  to 
make  a  perempto^  Instmctiou  for  defendant 
proper,  admlsidon  In  «rtd«ice  of  the  coroner's 
veraiet  waa  hanalen. 

Appeal  from  drcnlt  coast,  Attala  connt7; 
J  H.  NerHle.  JjiOg^. 

*TCiD  be  offidally  reported.** 

ActloD  by  J<An  11.  Fletelier.  goudlan, 
Agabttt  tbe  Soyerelsn  Gamp  Woodmen  of  the 
World.  Judgment  for  defendant  Plaintiff 
appeals.  AfBrmed. 

D.  B.  Noah  -was  the  holder  of  a  benefit 
certificate  In  the  Soverelga  Camp  Woodmen 
of  the  World,  payable  at  hlB  death  to  his 
two  infant  daughters,  aa  beneficiaries,  pro- 
Tided  he  did  not  commit  suicide.  He  died 
at  Fayette,  away  from  his  home,  which  was 
at  Kosclasko.  December  1.  1899.  This  suit 
was  brought  by  appellant,  as  guardian  of 
the  children  of  Noah,  to  recover  the  amount 
ot  the  certificate.  The  defense  was  that 
Noah  committed  suicide.  The  cause  waa 
tried  at  tbe  March,  1001.  term  at  tbe  Attala 
county  circuit  court,  and  resulted  In  a  ver- 
dict for  defendant  but  on  motion  of  plaintiff 
tbe  verdict  was  set  aside.  At  the  Septem- 
ber, IBOl,  term  of  that  court,  the  case  was 
again  tried,  and  there  were  verdict  and  Jn^- 
ment  for  d^endant;  the  court  giving  a  per- 
emptory instruction  to  find  for  defendant 
From  that  Judgment  plaintiff  ai^peaJa,  and 
^f endant  prosecutes  a  eroa»«.ppeal  from  the 
order  setting  aside  the  former  vonUct  In  its 
favor.  Tbe  only  Issue  before  the  Jury  was 
aa  to  whether  Noah  committed  suicide  or 
not  Tbe  evidence  as  to  this  on  the  part  of 
defendant  was,  in  substance,  as  follows: 
Noah  and  one  Perkins  occupied  the  same 
room  in  a  hotel  at  Fayette  the  night  of  No- 
vember 30,  1S99.  The  next  morning  Perkins 
got  up  early  and  went  to  his  work,  and  left 
Noah  in  the  room  alone.  Noah  was  awake 
when  he  left  and  tbey  had  some  conversa- 
tion. About  two  bows  afterwards  Noab  was 
found  dead,  lying  across  the  bed  in  his  nlght- 
olothee,  with  a  gunshot  wound  entering  Just 
above  and  In  the  rear  of  the  right  ear,  pass- 
ing out  just  above  and  In  the  rear  of  the  left 


mr,  with  a  pistol  gripped  In  his  rl|^  band, 
pevder  Indicatlans  on  left  forefinger  and 
tbvmb,  and  also  on  the  side  ot  ttae  bead, 
where  the  wound  waa,  and  one  chamber  of 
Om  platol  freshly  dteeharged.  He  was  lying 
in  a  pool  of  Wood,  bla  brains  iBsutttg  from 
the  wounds.  He  bad  a  gold  watch  and  |1.40 
In  money  In  Us  pockets.  He  had  raqnested 
an  acqualBtanoB  In  Fayette  to  have  bis  re- 
BHilns  shipped  to  Koaduako  If  anything 
abonld  happen  to  him.— he  should  be  kill- 
ed,-- and  afterwards  wrote  him  a  note  re- 
minding him  of  his  promise  to  comity  wltii 
this  request  A  fSew  days  before  his  death 
be  went  bunting  with  a  friend,  and  talked 
wtth  him  about  bis  Ufe  Insurance^  and  t<^d 
faim  that  If  be  (Noab)  should  be  killed,  or 
fall  down  and  kill  bimaelf,  to  roll  him  In  tbe 
huggy  and  haul  him  to  town,  and  tnm  his 
body  over  to  Tom  (the  one  be  had  regueeted 
to  Mud  bis  remains  to  Kosdnako).  While 
InmUng  he  was  found  with  his  gun  muzzle 
resting  on  hla  breast,  In  a  dangerous  position, 
and  was  seen  that  day  sitting  on  a  log  near 
K»De  bushes,  with  bis  bandkercbl^  to  his 
eyes,  crying.  The  plstrt  In  Noah'a  hand  was 
a  8S  Smith  *  Wesson,  and  a  ball  hi  the  wall 
of  his  rdom  was  a  SS^llbw  halt.  There 
were  some  uasatlsfied  Judgments  against 
Noah  for  SQore  than  $1,000^  and  he  owed 
Us  landbidy  1b  Fayette  9^,  and  he  was  Id 
arrears  wltjb  hbs  Insurance  company,  for 
which  be  bad  been  working,  some  flOO.  and 
bad  been  written  to  several  times  aboat  it, 
and  had  promised  to  pay  It  tbe  day  be  died. 

Tbe  evidence  for  plalnttfT  was  that  a  bullet 
was  found  In  tbe  wall  of  the  room  about  44 
Inches  from  tbe  floor,  and  that  Noah's  head 
was  only  about  22  laches  aborc  tbe  floor, 
and  that  the  bullet  ranged  downwards. 
There  waa  also  some  evidence,  of  some  par- 
ties who  looked  at  the  corpse  at  Koscludko 
to  tke  effect  that  tbey  saw  no  wound  or  bi^ 
in  tiie  iMad  of  the  deceaaed,  but  saw  n 
braise  Just  under  one  of  his  eyes. 

Dodd  ft  LmAett,  for  an>e)lant  J.  A.  P. 
Campbdl  and  0.  H.  Campbell,  for  aj^lleew 

WHITFIELD,  C  J.  There  Is  no  material 
difference  between  the  evidence  In  this  caase 
and  that  In  the  case  of  Supreme  Lodge  v. 
Fletcher,  reported  m  78  Ulss.  877,  28  South. 
872,  29  South.  S23.  The  evidence  before  the 
circuit  court  of  appeals  of  the  United  States 
does  nor  materially  vary  the  case.  It  seems 
to  us  very  obvious  from  the  opinion  of  Shd- 
by.  Circuit  Judge  (111  Fed.  773),i  that  the  cir- 
cuit court  of  appeals  would  have  affirmed 
the  action  of  the  district  Judge  If  he  bad 
granted  tbe  peremptory  Instruction.  That 
court  distinctly  says  that  the  evidence  'deem- 
ed to  show,  almost  If  not  quite  concinslvely, 
that  tbe  deceased  held  the  plsttd  that  fired 
the  shot^;  bvt  because  It  was  not  '*abBO- 
Intely  certain  that  be  committed  suicide." 
from  the  evidoice,  tiie  court  was  constrained, 

1  FMelUr  ft  Canalty  Co.  of  Nnr  Tork  v.  Lov*.  4t 

C.  0.  A  602. 
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under  Iti  roles  of  practice,  not  to  rerene 
the  actloD  of  the  district  Judge  la  refusing 
the  peremptory  Instmctlon.  As  we  constroe 
this  language^  It  Is  perfectly  manifest  the 
granting  of  the  Instmctkoi  would  have  been 
approved.  No  fact  Is  required  In  ehil  caaea, 
under  our  practice,  to  be  aAiown  vlth  "ab- 
solute certainty.**  Where  the  Iowa:  court 
wotdd  not  be  wUUng,  on  the  evidence,  to 
permit  a  renllct  to  stand,  ucept  tot  one 
party,  under  our  practice  tlie  court  should 
give  a  poemptocy  charge.  We  think  the  evi- 
dence in  this  case  Is  so  clear  and  conrlnis 
Ing  that  Noah  did  commit  suicide  that  the 
circuit  Judge  should  have  refused  to  allow  a 
verdict  for  plaintiff  to  stand.  If  rradered; 
and,  under  the  practice  obtaining  In  this 
state.  It  has  long  been  settled  that  whenever 
that  Is  the  case  the  court  should  give  a  per^ 
emptory  instmctlon  for  the  party  tor  whom 
alone  tt  would  permit  a  verdict  to  stand. 
It  may  be  said,  hi  passing,  that  If  the  terms 
of  the  policy  here  vary  from  the  toms  of 
ttie  policy  In  the  case  hi  78  Miss..  28  South.. 
29  South.,  aud  it.  as  we  think,  the  verdict 
of  the  oonmer'a  Jury  was  Inctmipetent  In 
this  case  as  evidence  of  the  cause  of  death, 
It  nevertheless  remains  true  that'  the  evl- 
dence  of  snldde  Is  so  overwhelming  that  the 
peremptory  Instruction  should  have  been  glv< 
en,  whethOT  the  coronor's  verdict  was  In  or 
ot^  dnce.  either  way,  no  verdict  could  have 
been  properly  reached,  nc^t  for  13te  de- 
fendant 
Affirmed* 


DARDHU  V.  BTATB. 

fSniR'eme  Court  of  Florida.    Sept.  23,  1902.) 
STATUTES-RBPBAL-OAMINQ. 
1  The  proTiBions  of  section  2644,  Bev.  St, 

Erescriblag  a  penalty  against  oue  who  "has, 
eeps,  exercise*  or  maiutaius  gaming  Imple* 
ments  or  apparatus  for  the  purpose  of  ffamiug 
or  gambliogj  were  not  reneslea  by  the  provi- 
sions of  secBon  8,  c.  4878,  Laws  approred  May 
28,  ISlKt,  which  prescribes  a  penalty  against  one 
who  "sets  np,  promotes  or  plays  at  any  game 
of  chauce  by  lot,  or  with  dice,  cards,  numbers, 
hazard  or  any  other  gambling  device  whatevw 
for.  or  for  the  dispcwu  of,  money  or  other  thing 
of  valne,"  etc. 
.    (Syllabus  by  the  Court.) 

Error  to  criminal  court  of  record,  Hillsbor- 
ough county;  William  8.  Graham,  Judge. 

Mack  Dardem  was  convicted  of  maintaining 
a  gaming  apparatus,  and  brings  error.  Af- 
firmed. 

Geo.  O.  dough,  for  plaintiCT  in  error.  Wil- 
liam B.  Lamar,  Atty.  Gen.,  for  the  State. 

OABTBB,  J.  On  Sqttember  18,  1901.  an 
Information  was  duly  filed  io  the  criminal 
court  of  record  of  Hillsborough  county,  chai^ 
glng  that  plaintiff  in  error  oa  the  SOtb-  day  of 
June,  A.  D.  1901.  In  the  county  of  HUlsbar- 
ough  In  this  state,  "did  thm  and  there  un- 
lawfully, willfully,  and  feloniously  have;  keep, 


and  maintain  a  gaming  apparatus,  commonly 
caUed  a  'slot  machine,*  tot  the  purpose  of 
gaming  and  gambling,  against  flie  tatm  ot 
thB  statute,"  etc.  At  the  same  term  of  the 
court,  defendant  was  arraigned,  pleaded 
"gnUty,"  and  was  sentenced  to  pay  a  line  of 
$150  aiid  coats.  From  the  Judgment  so  enter- 
ed, writ  of  error  was  taken,  returnable  to  Uie 
present  term  of  this  court. 

The  Information  was  manifestly  framed 
vmAfs  section  2M4.  Rev.  St.  which,  so  far  as 
apidlcable  to  the  present  cas^  prescribes  a 
punlsbmoit  by  Imprisonment  la  tiie  state  pris- 
on not  exceeding  three  years,  or  fine  not  ex.- 
ceedhig  $5,000,  against  one  who  *nias,  keeps, 
exercises  or  maintains  gaming  implements 
or  apparatus  for  the  puipoae  of  gaming  or 
gambling,"  and  the  fine  Imposed  does  not  ex- 
ceed that  prescribed  by  the  section  qooted. 
It  Is  contended  in  this  court  that  the  quoted 
section  of  the  Revised  Statutes  was  p^iealed 
by  sectioa  8,  c  48TO,  X^aws  anroved  May  7S, 
1805,  which  reeds  as  follows:  "Whoever  sets 
up,  promotes  or  plays  at  any  game  of  chance 
by  lot.  or  with  dice,  cards,  nombos.  haxard 
or  any  other  gamblhig  device  whatever  for. 
or  for  tiie  disposal  of,  mon^  ot  other  tblng 
of  value,  or  under  the  pretext  of  a  sal^  gift 
or  dellv^  thereof,  or  for  any  right,  aliare  or 
Interest  therein,  shall  be  guilty  of  a  mlsd^ 
meanor,  and  upon  conviction  thereof  aball  be 
fined  not  exceeding  9100,  m  be  Imprisoned  In 
the  county  Jail  not  exceeding  three  months, 
or  be  pnnlsbed  by  both  such  fine  and  Imprls- 
.onment;**  that  the  information  must  be  con* 
stmed  as  charging  an  offense  under  the  lat- 
ter act;  and  that  therefore  the  fine  flmposed 
upon  plaintiff  in  error  hi  the  court  below  was 
unauthorized,  because  tt  exceeds  the  maxi- 
mum prescribed  thereby.  This  question  Is 
properly  raised  by  the  ass^ments  of  enw, 
and  Is  the  only  qnestion  presented  Iqr  tim 
briefs  fer  our  consideration. 

The  act  of  1885  does  not,  In  terms,  repeal 
section  2644,  Rev.  St,  but  by  section  S  it  does 
repeal  *'aU  lawv  at  parts  of  lawa  in  conflict 
with  or  inconsistent**  with  its  provisions.  Un- 
less  thwe  is  in  a  later  statute  someUiIng  In 
conflict  or  inconsistent  with  an  earlls  one. 
no  repeal  of  the  latter  Is  effected.  Frop^y 
conatraed,  there  Is  no  Inconsistency  between 
these  statutes,  for  each  punishes  different  and 
dlRtlnet  acts.  The  Rev&Md  Statutes  Is  direct- 
ed against  having,  exercising,  or  maintaining 
gaming  implements,  or  apparatus  tor  the  pmv 
pose  gamtaig.  wUle  the  act  of  1895  la  di- 
rected against  tiie  setting  up  or  promoting  of 
any  game  of  dianee  "with  dice,  cards, 
*  *  *  or  any  of^er  gambling  device  what- 
ever for.  or  for  the  disposal  o^  money.**  eta 
The  latter  act  does  not  punish  one  who  sets 
up  or  promotes  a  gambling  device,  as  contend- 
ed by  plaintiff  in  error,  but  pnnldies  the  8e^ 
ting  up  or  promoting  of  any  game  of  chance 
conducted  by  means  of  any  gambling  device. 

The  nrntontion  made  In  this  court  cannot 
be  sustained,  and  the  Jodgmait  will  there- 
fore be  affirmed. 
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BAT  at  ftl.  T.  FRANK  et  aL 
<Snpreiiw  Conrt  of  TloridB.    J11I7  8.  1902.) 

JkPPBAL-RBVIBIW-BQUmr-OVERRULlNO  DB- 
HURRBR— DBCRXB  PRO  CONFBSBO. 

1.  An  appeal  entered  from  two  Interloeatory 
decrees  in  a  chancery  caase,  one  of  wUcb  was 
^tered  more  than  six  months  prior  to  the  entry 
of  the  aweal,  will  entitle  the  party  appealing  to 
hare  rerlewed  the  propriety  of  the  decree  en- 
t«red  within  six  months  of  the  entry  of  the  w- 
peal,  hnt  not  the  one  entered  more  than  mx 
months  prior  to  each  entry  of  appeal. 

2.  Where,  in  a  chancery  canse,  npon  the 
orerroling  of  a  demurrer  to  the  blu  the  court 
sranta  time  within  which  the  demurrant  shall 
answer,  and  no  answer  Is  61ed  tn  pursuance  of 
anch  leave,  hut  no  decree  pro  confesso  is  enter- 
ed, and  application  is  Hiereafter  made  to  the 
conrt  tor  a  decree  pro  confesso,  the  court  is 
Justified  In  grantiug  ft,  in  the  ahsence  of  a  suf- 
ficient excuse  for  not  pleading,  or  good  cause 
•hown  for  the  allowance  of  further  time  to 
plead. 

(Syllabus  by  the  Courtl 

Appral  from  elrcolt  court,  AUuAna  connty; 
William  A.  Hocker,  Judge. 

Bill  by  Isaac  U.  Frank  and  Ferdinand  A. 
Well  agalDHt  G.  K.  Bay  and  others.  From 
the  decree,  dtfendanta  appeaL  Affirmed. 

Brans  Halle,  for  appdlants.  Hampton  & 
Ammona,  for  appeHees. 

FEB  OUBIAU.  TUB  came  was  referred 
1^  the  court  to  two  of  Its  commlsBionera, 
Meaan.  Bfazwdl  and  Glen,  for  Inrestlgation, 
who  report  the  caoae  for  dispoaltlon  as  here* 
Inafter  stated. 

The  appeal  was  entered  October  1,  1896; 
and  pmports  to  have  been  taken  from  two  in- 
terlocutory  decrees,— one  overruling  appel- 
lants' demmrer  to  the  bill  of  complaint,  on 
January  8U,  1896;  fb»  oOux  granting  a  de- 
cree pro  ctHifesso  against  appdlants  April  4, 
1806. 

The  two  asslgnmaits  of  error  comiflain  that 
tiie  comt  erred  In  entering  the  two  inter- 
locutory decrees  mentioned.  As  the  appeal  Is 
not  from  a  final  decree,  and  was  not  entered 
wlthlu  six  months  after  the  entry  of  the  In- 
terlocut(»y  order  of  January  80, 1896,  orerrul- 
Ing  tbe  dunorrer,  the  propriety  of  such  or- 
dn  cannot  be  considered  on  tills  appeal. 
Navigation  Oo.  t.  Brougfaton,  88  Fla.  189,  20 
Boutb.  820. 

The  order  ovrarnllng  the  demurrw  granted 
leave  to  answer,  bnt  no  answer  was  filed  in 
pnnoance  of  snch  leave.  On  March  28,  1896t 
appelleea  gave  notice  ot  a  motion  for  a  decree 
pro  confesso  against  appellants  for  their  fail- 
ure to  plead  or  answer,  and  upon  the  bear- 
ing bad  A^  4.  1896,  that  motion  was  grant- 
ed, and  the  decree  pro  confesso  entered  by 
the  Judge.  AffldaTlts  on  the  part  of  the  re- 
Qiectlve  parties  were  filed  at  the  hearing, 
which  have  been  given  due  consideration  by 
this  court,  a^d  upon  such  consideration  no 
error  In  the  decree  la  perceived.  The  appel- 
lants were  clearly  In  default  for  not  pleading, 
and,  npon  the  affldartts  presented  st  the  hear^ 

ft.  Sm  Bqnltr*  VOL  U,  Cent  Dig.  |  Ml. 


Ing,  this  court  Is  of  opinion  that  the  chrcult 
Judge  was  Justified  In  his  finding  that  no  suf- 
ficient showing  was  made  to  entitle  appel- 
lante  to  further  time  to  plead,  or  to  preclude 
the  entry  of  a  decree  pro  confesso  consequent 
upon  such  default  As  this  court  cannot,  for 
the  reaaon  stated,  consider  the  propriety  of 
the  ruling  on  demurrer,  it  Is  unneceasaiy  to 
set  forth  the  aUegatkms  of  the  bUl. 

The  Interlocutory  order  entered  April  4, 
1800,  for  a  decree  pro  confesso,  Is  affirmed, 
the  coste  of  this  appeal  to  be  taxed  against 
appellants. 


MATTAIB  et  aL  V.  FUBOHGOTT. 

(Suprone  Cktnrt  of  Florida.    July  8,  1902.) 

ATPHAL-REIVIBW— RECORD— DISUISSAL. 

1.  An  appeal  entered  from  two  Interlocutory 
decrees  In  a  chancery  cause,  one  of  which  was 
entered  more  than  six  mouths  prior  to  the  en- 
try of  the  BKwal,  will  entitle  the  par^  appeal- 
ing to  have  reviewed  the  propriety  of  taa  decree 
entered  within  six  months  of  the  entry  of  ap- 
peal, but  not  the  one  entered  more  than  su 
months  prior  to  such  entry  of  appeal. 

2.  Decrees  appeal  from  muat  appear  tn  the 
transcript  of  the  record,  to  authorize  their  re- 
view by  an  appellate  court.  If  they  do  not  so 
appear,  the  conrt  cannot  review  them,  even 
thou^  the  abstract  of  the  record  filed  by  appel- 
lant states  that  such  decrees  vere  duly  made 
and  entered. 

8,  Where,  upon  an  appeal  from  two  Interlocu- 
toty  decrees,  It  appears  that  one  of  them  was 
entered  more  than  rix  months  prior  to  the 
entiT  of  appeal,  and  the  other  Is  not  brought 
up  in  the  transoipt  of  the  record  filed  upon 
such  appeal,  the  appeal  will  be  dismissed. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Alachua  cono- 
tj;  WlHlam  A.  Hoekw,  Judgie. 

Bill  by  Le<^ld  Furchgott  against  S.  tb 
Mattalr  and  J.  B.  Mattalr.  Decree  for  plaln- 
tltr,  and  defendants  appeaL  Dismissed. 

Brans  Halle,  for  sM'eUante.  Hampton  A 
Ammons,  for  appellee. 

PBB  OURIAH.  This  cause  was  referred 
by  the  court  to  two  of  its  comml»loliers, 
Messrs.  Maxwell  and  Glen,  for  investigation, 
who  report  the  cause  for  disposition  as  here- 
inafter stated. 

The  aK>eal  was  entered  October  1.  1896, 
and  purports  to  have  been  taken  from  two  In- 
terlocutory decrees,— one  overruIlDg  app^- 
lants*  demurrer  to  the  bill  of  complaint,  on 
January  30,  1896;  the  other  granting  a  do* 
cree  pro  confesso  against  appellants  April 
4,  1806. 

The  two  asslgnmento  of  error  complain 
that  the  court  erred  in  entering  the  two  in- 
terlocutory decrees  mentioned.  As  the  ap- 
peal is  not  from  a  final  decree,  and  was  not 
entered  within  six  months  after  the  entry 
of  the  Interlocutory  order  of  January  80. 
1^6,  overruling  the  demurrer,  the  prc^riety 
of  such  order  cannot  be  c<Hisldared  on  this 
appeal.  Navigation  Co.  v.  Bronghton,  88 
Fla.  180,  20  South.  828;  Bay  t.  Frank  (decid- 
ed at  this  term)  ubi  supra. 
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The  abstract  Hied  March  13,  1897,  not  ex- 
cepted to,  shows  that  the  cotirt  granted  an 
order,  dated  April  4,  1886.  that  the  Mil  be 
taken  ai  confessed  a^lnst  appeDantB,  for 
failure  to  plead;  but,  upon  inspection  of  the 
transcript  of  the  record,  we  fall  to  ftnd  that 
any  anch  order  was  ever  made  by  the  court 
This  court  has  no  Jurisdiction  to  rarlew  an 
order  appealed  from,  unless  that  order  be 
exhibited  to  It  In  the  transcript.  Railway 
Oo.  T.  Boy,  34  Fla.  388,  16  Soath.  290.  As 
we  must  be  goTemed  by  the  transcript,  and 
not  by  the  abstract  In  determining  our  Ju- 
risdiction, and  the  transcript  falls  to  embrace 
the  order  complained  of  by  this  the  second 
assignment  of  error,  and  the  first  assignment 
cannot  be  considered  for  reasons  stated,  the 
appeal  most  be  dlsmlased.  Accordingly  the 
appeal  is  dismissed  at  the  cost  oC  Oe  appel- 
lants. 


STATB  ex  rel.  ROWB  et  aL  t.  MARTIN, 
Goantr  Judg«. 

(Supreme  Court  of  Florida.   June  9,  1902.) 

WRIT  or  BRROR— DtSHISBAU 

1.  A  writ  of  error  to  review  the  judgment  of 
a  circuit  court  tefualDg  to  compel  mandamus 
the  Isaaaiice  of  a  Itceuse  to  carry  oo  and  coo- 
duct  a  meroantile  busiaesa  will  be  dismlsied 
where  it  appears  that  the  time  daring  wbtch 
such  license  would  have  remained  opwatlve  has 
expired. 

(Syllabus  by  tiie  Court) 

Error  to  circuit  court.  Madison  county; 
John  F.  White,  Judge. 

Application  by  the  state,  on  the  relation  of 
Rufus  D.  Bowe  and  James  W.  Barrett,  for 
writ  of  mandamus  to  James  P.  Martin,  coun- 
ty Judge.  From  an  order  denying  the  wAt, 
plaintiffs  bring  error.  Dismissed. 

H.  X.  HcCall,  for  plalntUfs  In  oror.  Ghag. 
EL  Davla,  for  defendant  In  mor. 

PBR  OTJRIAM.  This  cause  was  referred 
by  the  court  to  its  commissioners,  who  report 
that  the  writ  of  error  ought  to  be  dismissed. 

The  writ  of  error  is  sued  out  from  a  Judg- 
ment of  the  circuft  court  of  Madlwin  county, 
rendned  on  Septembo:  10, 1897,  In  a  proceed- 
ing by  mandamus  to  require  the  defendant  tn 
mor,  as  county  Judge  of  Madison  county,  to 
Issue  to  the  relators  a  license  to  carry  on, 
conduct  and  manage  a  mercantile  business 
in  said  county  and  state. 

An  altcmatlTe  writ  issued,  and  defendant 
In  error  filed  his  answer,  to  which  a  demurrer 
was  Interposed.  The  court  OTermled  the  de- 
murrer, denied  the  application  for  peremp- 
tory writ  and  adjudged  that  defendant  in  er- 
ror go  without  day. 

The  time  during  which  such  license  would 
have  remained  operative.  If  Issued,  has  long 
since  expired.  It  would  therefore  be  fruitless 
to  pass  on  the  merits  of  the  case  on  this 
writ  of  error,  and  It  will  therefore  be  dl» 


missed.  Broward  t.  Bowden,  39  Fla.  751.  23 
South.  48»;  State  v.  Oommlselowii  of  Mari- 
on Ok,  17  Fla.  488^  8  South.  740. 


JACKSON  T.  STATK 
(Supraie  Court  of  Florida.   S^it  1^  lflQB.> 

CRIHINAI.  UkW— WBITS  OF  KRROB— TRAM- 
SCRIPTS-CBRTIFICATION. 

1.  Writs  of  error  In  criminal  cases  Be  onljr 
from  final  judfl^euts.  and,  where  no  final  Judg- 
ment Is  found  in  the  transcript  filed  in  the  ap- 
pellate court  upon  a  writ  of  error  In  audi  caaca. 
the  writ  will  be  dismissed. 

2.  Transcripts  upon  writs  of  error  in  crim- 
inal cases  must  be  certified  In  the  tuna,  pre- 
scribed by  role  103  of  the  rules  of  the  circuit 
courts  in  commou-law  actions,  adopted  at  the 
April  term.  A.  D.  1S78,  by  the  supreme  coott; 
and,  if  not  so  certified,  the  writ  of  error  will  W 
dismissed. 

(Syllabus  by  the  Court) 

Hrror  to  criminal  court  of  record,  Hills- 
borough county;  William  8.  Graham,  Jodg*. 

Will  Jackson  was  convicted  o<  breaking 
and  entering  a  dweUlug  baaae,  and  btlnga  or 
ror.  DlsnUssed, 

John  P.  Wail,  for  ^ntlff  In  nror.  Wil- 
liam B.  Lamar,  Atty.  G^,  for  the  State. 

GABTBB,  J.  On  December  6.  1001.  an  iD- 
formatlon  was  duly  filed  in  the  criminal 
court  of  record  of  HlHdiorough  comity  efaa» 
glng  the  iJalntlff  In  error  with  brealdng  and 
entering  In  the  nighttime  the  dwelUng  boose 
of  one  Thomas  D.  Flsber.  with  Intent  to 
steal  property  aeeedlDg  the  valoe  of  820^  and 
CDDunlttlng  an  assault  npoB  a  person  lawtidly 
In  said  dwelling  bons& 

On  March  11, 190S;  the  defeidant  waa  duly 
arraigned  and  tried,  and  the  Jnry.  by  tbeir 
verdict,  found  him  guilty  as  charged  In  the 
information.  Defendant's  motion  for  a  new 
trial  having  been  overruled,  he  aoed  oat  wilt 
of  error,  returnable  to  the  present  term  of 
this  court 

Writs  of  error  In  crtmbial  cases  like  tt» 
present  lie  only  from  final  Judgments  tho^iL 
Section  2968,  Rer.  St  The  transcript  filed  ta 
this  court  falls  to  show  the  sentence  or  Jod^ 
ment  of  the  court  entered  upon  the  verdict  tf 
any,  and  consequently  the  writ  of  error  mvst 
be  dismissed.  Savage  v.  State.  19  Fla.  S61; 
Hart  T.  Gotten.  44  Fla.  — ,  31  South.  817. 
Moreover,  the  clerk  certtfles  the  transcript 
the  form  prescribed  by  special  rule  3  tto 
government  of  circuit  courts  In  the  prepara- 
tion of  bills  of  exceptions  and  transcripts  of 
records  in  dvll  causes,  whereas  die  transcript 
riioold  be  certified  In  the  form  preacribed  bf 
rule  103  of  the  rules  of  the  circuit  ooirt  In 
common-law  actions,  adtqited  at  the  ApM 
term,  A.  D.  1873,  of  the  si^rane  court,  wUch 
rule  Is  applicable  to  writs  of  error  in  criminal 
cases.  See  special  nile  6,  adopted  FAmarj 
18.  1897.  This  defect  In  the  form  of  ttie  eer- 
tlficate  Is  sufficient  also,  to  Justify  tide  court 

t  a.  8m  CriBdasl  Lew,  voL  ]l»  C«Bt,  ng.  |  MR. 
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in  dlamlssliig  (he  -wrtt  of  error.  Hart  t.  Cot- 
ten,  BDpni. 

The  writ  ot  error,  for  reasons  stated,  will 
be  dlamlBBed; 


OAMP  et  al.  t.  McLIN,  Oom*r  of  Agrlealtnre, 
et  aL 

(Snpicme  Court  of  Florida,  Jone  11,  1902.) 

CONVlCTfl-OONTRACTS  TO  X-KA3B-B0ND-AP- 
PROVAV-ESTOPPBL. 

1.  TTnder  tecttoa  8066,  Rev.  St.,  a  coirtractor 
for  state  oonvtcts  is  reqnired  to  sIto  a  bond,  and 
sndi  boud  most  be  approTod  br  the  board  of 
comtnlaaioners  of  state  lustitntions  before  either 
his  contract  or  the  bond  diall  be  of  any  effect. 
The  courts  cannot  in  anr  case  compel  the  ap- 
proral  of  each  boud,  or  treat  such  bond  as  ap- 
proTed  notwithstandinff  its  disapproval,  because 
the  matter  of  approval  rests  in  the  dls<^etiou  of 
Uie  board,  and  tola  discretion  Is  not  subject  to 
judicial  control. 

2.  Where  a  atatute  prescribes  the  terms  upon 
which  the  state  is  to  be  bound  by  a  contract  ex< 
ecuted  by  a  public  officn  in  Its  behalf,  and  de- 
clares that  a  failure  to  comply  with  such  terms 
will  result  in  no  contract,  such  statute  Is  man- 
datory, and  eonstitntee  a  Itndtatlon  upon  the 
power  of  the  ofllcer  to  bind  the  state  by  such 
coutracL 

S.  Where  a  pnbHc  ofBcer  nndertakee  te  bind 
the  state  by  a  contract  made  in  ite  bdialf.  he 
must  possess  a  real,  as  distiuKoished  from  an 
apparent,  authority,  derived  from  statute;  and 

If  the  anthorftr  does  not  exist  the  state  cannot 
be  held  bonnd  oy  snch  contract,  upon  the  theoiT 
that  the  officer  has  so  conducted  himsdf  with 
respect  to  the  contract  as  to  estop  himself 
from  (ieuyiug  its  validity. 

4.  Though  the  board  of  commissioners  of  state 
institntions  formally  approves  a  contract  for  the 
hire  of  state  convicto  made  by  the  commission- 
er of  agriculture  under  section  3065,  Bev.  St., 
the  state  is  not  bomid  by  such  contract  where 
nothing  is  done  in  performance  thereof  by  either 
party  exmpt  the  delivery  to  the  commissioner 
of  agriculture  the  contractor  of  a  sum  of 
money  as  an  advance  payment  under  the  terms 
of  the  contract,  and  the  board  refuses  to  rec* 
ognize  the  alleged  contract  or  to  approve  the 
contractor's  bond,  and  the  advance  paymout  is 
returned  or  offered  to  be  returned  to  the  con- 
tractor by  the  commis»oner  of  agriculture. 

5.  Where  the  board  of  state  Institutions  pre- 
pared a  bond  to  be  executed  by  a  contractor  of 
state  ctwvicts,  with  two  snretiei;  and  delivered 
the  same  to  the  contractor  to  be  executed,  but 
the  names  of  the  proposed  sureties  were  not 
mentioned  or  agreed  upon,  and  such  bond  was 
then  executed  by  the  ooutractor,  who  subse- 

JluentlT  procured  two  solvent  sureties  to  execute 
t,  ana  delivered  same  to  the  commissioner  of 
agriculture,  who  at  a  subsequent  meeting  of  the 
board  presented  the  contract  with  the  contract- 
or, which  the  board  proceeded  to  disawrove  and 
reject,  there  was  no  valid  contract  Uiiding  the 
state,  for  the  reason  that  the  acte  of  the  board 
stated  would  not  constitute  an  approval  of  the 
bond,  and  such  approval  of  the  bond  Is  neces- 
sary to  the  validity  of  each  contract,  under  sec- 
tiou  8066k  Bev.  St. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  conit^  Leon  county; 
John  W.  Malone,  Judge. 

Suit  by  William  N.  Camp  and  another 
a^lnat  Benjamin  B.  McUn,  commissioner 
of  agriculture,  and  others.  From  a  Judg- 
ment dlamlsaing  ttie  bill,  plaintiffs  appeal. 
Affirmed. 


On  October  22,  1001,  app^nts  filed  the(r 
bill  in  eqnity  against  appdlees  In  the  drcnit 
court  of  Leon  coonty.  allegtaff  that  oa  Feb- 
mary  IS,  1001,  the  board  ot  commlaeioDers  of 
state  InstitutltmB,  consisting  of  the  governor, 
secretary  of  state,  treasurer,  comptroller,  m- 
pcrlntendent  of  pnbllc  Instruction,  tttomey 
general,  and  the  defendant  Mclin,  commis- 
sioner of  agricnltnre,  was  In  seesloD,  a  quo- 
rum being  iwesent,  for  the  purpose  of  trans- 
acting such  boslnesa  as  might  ctune  before 
It;  that  at  and  during  said  session  an  said 
day  the  board  made  to  complainants  the  di- 
rect and  distinct  proposition  and  offer  to 
lease  to  complainants  SCO  state  convicts,  at 
the  price  of  |100  each  per  annum,  tor  the  pe- 
riod of  four  years,  commencing  January  1, 
1002.  $10  for  each  of  said  convicts  to  bo 
paid  down  in  cash  by  cmnplainants  upon  the 
execution  of  a  contract  unbracing  said 
proposition  and  offer,  and  all  other  usual  pro- 
vlBlona  of  such  a  contract;  that  thereupon 
complalnante.  being  then  and  there  present 
and  represented  at  said  session,  Immedlatdy 
accepted  said  proposition  and  offer  oncondl- 
tlonally,  and  thereupon  the  board  at  said  ses- 
sion on  said  day,  by  and  through  the  gov- 
ernor, and  in  the  presence  of  said  board,  then 
and  there  drafted  and  pressed  a  written 
contract  of  lease,  embracing  the  said  propo- 
sition and  offer  and  the  said  terms  and  provi- 
sions, which  said  contract  was  drafted  and 
prepared  by  filling  up  the  blanks  in  a  type- 
written form  of  a  contract  that  the  board 
had  prior  to  said  day  prescribed  and  adopted 
as  being  In  accordance  with  the  laws  of 
Florida  In  such  cases  provided;  that  Imme- 
diately after  said  contract  was  prepared, 
and  on  the  said  day,  said  Hclin,  as  com- 
missioner of  agriculture,  voluntarily  and  by 
tbe  direction  and  request  of  saM  goyemor, 
and  by  the  request  of  the  board  and  In  Its 
presence,  execated  said  contract  by  sign- 
ing ilia  name  thereto  officially  and  affixing 
his  private  seal;  that  ttiereupon  on  the  said 
day  each  of  tiie  complainants  cammted  said 
cmtract  by  signing  his  name  thereto  and 
afiSxli^  his  private  seal,  which  execution 
was  In  the  presence  of,  and  duly  attested  by, 
two  competent  witneaeee,  and  said  contract 
so  executed  was  <m  the  next  day  delivered  to 
said  McLIn,  commlssioDer.  and  received  by 
him;  that  at  said  sesskm  the  said  board, 
by  and  through  the  said  governor,  drafted 
and  prepared  a  bond,  with  two  snretles.  In 
the  penal  sum  of  $7,S00,  conditioned  In  ac- 
cordance with  the  laws  of  Florida  In  ancb 
case  made  and  provided,  to  secure  the  due 
performance  of  sncb  cantract.  and  delivered 
same  to  complainants,  to  be  ececuted  by 
them  and  by  snch  snretles;  that  said  bond 
was  dated  February  13,  1001,  and  on  said 
day  was  duly  executed  by  each  of  the  com- 
plainants signing  bis  name  and  affixing  his 
seal  thereto;  that  W.  S.  West  and  C,  B. 
Bogers,  sureties  named  In  said  twnd,  did  on 
said  day  duly  execute  the  same  by  each  sign- 
ing bia  name  and  affixing  his  seal  to  tbe 
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fl&me,  wblcli  eKecntlon  of  said  bond  by  com- 
plBlnanti  and  said  anietiea  waa  done  in  the 
praamce  of  two  competent  wttneasea;  that 
on  HtB  same  day  ttie  aald  W.  8.  Weat  and 
C  B.  BogecB  each  for  himself  Terifled  and 
swore  to  an  affidavit  befme  a  notary  of  said 
state  to  the  effect  ttiat  each  of  them  pos- 
sessed in  the  state  of  Florida  snffldent  proj>- 
«rty  to  make  good  the  amonnt  mentioned  in 
the  bond,  unincumbered,  and  not  exempt 
from  sale  under  legal  process;  that  eadi  of 
'Complainants  and  each  of  aald  snretlea  Is 
the  owner  of  property  in  the  state  of  Florida, 
subject  to  Bale  on  execution,  which  la  worth 
several  times  the  amount  of  the  penalty  of 
said  bond,  and  not  subject  to  exemption  un- 
4er  the  laws  of  the  State;  that  on  the  14th 
day  of  February,  1901,  c(nnplalnants  deilr- 
«red  said  bond,  executed  and  proven  as  afore- 
said,  to  the  said  Mclin,  commissioner,  and 
4m  said  day  dellv^ed  to  him  |8,000  in  United 
States  current,  said  sum  being  tibe  amount 
required  to  be  paid  down  by  said  board  and 
by  said  contract;  that  said  McLln,  commis- 
sioner, on  said  day  offldally  recdved  said 
bond  and  laid  sum  of  f8,O00,  and  gave  com- 
plainants a  receipt  therefor;  that  said  con- 
tract was  approved  by  aald  board  at  the 
time  same  was  executed  In  the  manner  and 
form  previously  alleged;  and  that  after- 
wards, to  vrlt,  on  March  2,  1901,  aald  board 
liad  no  power  or  auUiorlty  to  r^ect  or  abio- 
^te  said  contract 

The  bill  further  aU^ed  that  since  the  ex- 
scntioi  of  the  contract  the  board  and  ifoUn, 
commissioner,  had  advertised  for  bids  for 
convicts,  to  be  received  not  later  than  March 
20,  1901;  that  under  color  of  such  advertise- 
ment othor  and  further  bids  leasing  all  the 
state  convicts  had  been  made,  including  the 
SOO  so  leased  to  complainants;  that  the 
board  and  commissioner  had  received  and 
entertained  said  bids;  that  afterwards, 
about  June  28,  1901,  the  commissioner,  with 
the  approval  of  the  board,  entered  into  an- 
other contract  with  the  defendant  the  Flori- 
da Naval  Stores  &  Commission  Company,  as 
lessee,  by  the  terms  of  which  the  commis- 
sioner had  covenanted  and  bound  himself  to 
lease  and  deliver  to  said  defendant  company 
on  January  1,  1902,  all  the  convicts  and 
prisoners  of  the  state,  including  the  SOO  so 
leased  to  complainants;  that  although  the 
defendant  company  had  full  notice  of  com- 
plainants' contract,  and  the  contract  of  the 
defendant  company  was  subsequent  and 
subject  to  the  contract  with  complainants, 
McLIn,  commlssfoner,  would  dellvw  all  of 
said  convicts  to  defendant  company  in  ac- 
cordance ivlth  its  contract  unless  enjoined  by 
the  conrt;  that  McLin,  commissioner,  refus- 
ed Id  any  manner  to  recognize  the  contract 
with  complainants  as  an  existing  contract, 
and  refused  to  retain  such  possession  and 
control  of  said  300  convicts  as  to  be  able  to 
deliver  said  convicts  to  complainante  under 
the  terms  of  their  contract,  and  had  declared 
bia  intention  not  to  dellvw  said  convlcta,  or 


any  of  them,  to  complainants  at  the  time 
specified  In  and  by  the  trams  of  said  etm- 
tract,  although  It  Is  his  duty,  undw  the  itat- 
utea  of  the  state,  to  retain  such  possession 
and  control  of  said  800  convicts,  so  as  to  be 
able  to  deliver  them  to  complainants  In  se- 
cordance  with  tibe  teraa  of  the  contract  so 
made  with  them. 

It  was  further  aHeged  that  said  contract 
and  bond  contained  and  embraced  all  tlie 
covenants  and  provisions  required  by  the  laws 
of  Florida  to  be  Inclnded  In  said  contract  and 
bond;  that  such  onteact  was  a  perfect  con- 
tract, and  such  bond  a  perfect  bond,  aivl  that 
both  were  perfectly  executed;  that  neither 
sald  board,  nor  any  member  thraeof,  eter 
made  any  objection  to  the  substance,  execn- 
tkm,  or  Bufficlen<T  of  said  bond,  and  that  It 
was  legally  Impossible  to  make  any  sneb  ob- 
jection or  any  valid  objectlmi  to  said  braid; 
that  mwe  than  two  wecbs  after  the  execution 
and  delivery  of  said  contract  and  bond,  and 
the  payment  of  said  sum  of  S3.000,  complafn- 
ants  rec^ved  by  mail  from  said  McUn,  com- 
missioner, a  copy  of  a  paper  writing  to  the 
C<^wii^  ^ect:  "Copy  of  Order  of  Board 
of  State  Instltntions,  March  2,  1001.  Hon. 
B.  B.  McLtai,  commissioner  of  agriculture,  snb- 
mltted  to  the  board  certain  contracts  he  had 
entered  Into  with  different  parties  for  the  hire 
of  state  ctmvicts  for  four  years,  beginning 
January  1, 1902;  and  upon  consideration  it  Is 
ordered  that  the  contracts  be,  and  are  hereby, 
sevmlly  disapproved  and  rejected,  and  It  is 
further  cnrdered  that  this  order  be  indorsed 
on  each  of  said  contracts  by  the  secretary  of 
this  board;"  that  the  word  "contracts,**  in  said 
writing  contained,  included,  and  was  Intend- 
ed by  the  said  board  to  Include,  said  contract 
made  and  executed  with  complainants;  that 
under  and  by  virtue  of  the  pretended  author- 
ity of  said  writing,  said  McUn,  commission- 
er, arbitrarily,  willfally,  and  without  any 
good  reason  whatew,  immediately  aftw  the 
date  thereof,  announced  hts  Intention  to  repu- 
diate and  refuse  to  perform  said  contract,  to 
the  great  wrong  and  Injuiy  of  complainants; 
that  said  writing,  to  wit,  the  order  of  said 
board,  was  a  willful,  arbitrary,  and  capri- 
cious act,  and  not  founded  upon  any  reason 
whatever;  that,  a  few  days  after  the  date  of 
said  writing,  complainants  noHfled  said  board 
and  McLin,  commissions.  In  writing,  that 
the  contract  with  complainants  was  a  valid 
contract,  obligatory  upon  all  parties  thereto, 
and  that  complainants  would  Insist  upon  and 
demand  performance  of  said  contract  by  the 
said   McLln,   commlssicMier,   and   the  said 
board;  that  complainants  were  informed  and 
believed  that  the  contract  so  made  with  the 
defendant  company  contains  a  provision,  con- 
dition, reservation,  and  exception  whereby 
the  lessee  In  said  nmtract  takes  and  holds  all 
its  rights  thereunder  subject  to  ail  the  rights 
and  interests  of  complainants  under  their 
contract 

The  hill  also  alleged  that  the  preaoit  num- 
ber ot  convicts  In  the  state  prison  was  about 
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800.  and  would  on  January  1,  1002,  exceed 
600;  tbAt  by  the  terms  of  the  contract  with 
complainanta  It  was  the  duty  of  McLln,  com- 
missioner, to  prescribe  a  plan  and  basis  for 
a  fair  and  equitable  division  of  the  state  con- 
victs, with  the  approval  of  the  board,  and  the 
duty  of  the  board  under  such  contract  to  ap- 
prove the  same;  that  It  was  necessary  that 
such  plan  and  basis  should  be  prescribed 
-without  delay,  In  order  that  complainants 
might  make  provision  for  the  reception,  cus- 
tody, care,  maintenance,  employment,  and  dis- 
position of  said  convicts;  that  complainants 
-were  then  in  possession,  and  would  on  Janu- 
ary 1, 1003,  have  possession,  of  about  300  con- 
victs, under  contracts  made  by  the  commis- 
sioner of  agriculture,  expiring  December  81, 
1001,  which  It  was  claimed  complainants 
would  be  entitled  to  retain  until  the  800  con- 
victs mentioned  in  the  contract  of  February 
13.  1901,  are  delivered  to  complainants  In  ac- 
cordance with  its  terms;  that  the  act]<mB  and 
doings  of  the  defaidants,  after  the  contract 
with  complainants  and  the  bond  was  made, 
complained  of  In  the  bill,  have  the  effect  to 
inipiilr  the  obligationB  of  "said  commission- 
er,'* and  to  deprive  complainants  of  their 
property  and  rights  under  their  contract  with- 
out due  process  of  law;  that  such  actions  and 
doings  constituted  an  Invasion  of  complain- 
ants' rights  guarantied  by  the  constitution  of 
Florida  and  the  United  States. 

The  bill  prays  that  the  court  decide  and 
declare  that  the  contract  of  February  13, 
1901,  is  a  valid  contract;  that  complainants 
are  entitled  to  possession  of  the  prisoners  or 
convicts  provided  for  therein  according  to  Its 
terms;  tliat  McLln,  commissioner,  be  tempo- 
rarily and  permanently  enjoined  and  restrain- 
ed from  refusing  or  falling  forthwith  to  pre- 
pare and  submit  for  the  approval  of  the  board 
a  plan  and  basis  for  a  fair  and  equitable  divi- 
sion of  the  state  convicts,  so  that  the  number 
contracted  to  be  delivered  under  complain- 
ants' contract  may  be  delivered  to  them  In  ac- 
cordance with  its  terms,  and  from  refusing  to 
deliver  said  convicts  according  to  the  contract; 
tbat  defendants  be  temporarily  and  permanent- 
ly enjoined  from  taking  from  the  possession, 
control,  or  custody  of  complainants  any  con- 
victs which  complainants  might  have  In  tl^elr 
custody,  up  to  the  number  of  300:  that  the 
defendant  company  be  enjoined  temporarily 
and  permnnently  from  receiving,  retaining, 
having,  controlling,  working,  employing,  hir- 
ing out,  or  in  any  manner  interfering  with 
any  state  prisoners  or  convicts  until  McLIn, 
commissioner,  shall  have  prescribed,  and  the 
board  shall  have  approved,  a  plan  and  basis 
for  a  fair  and  equitable  division  of  state  con- 
victs, so  that  the  number  contracted  to  be  de- 
livered to  complainants  may  be  delivered  In 
accordance  with  the  terms  of  their  contract 
The  bill  also  praya  for  general  relief  and 
subpoena. 

By  an  amendment  of  the  bill,  a  copy  of 
the  contract  of  February  13,  1001,  was  at- 
tached as  an  exhibit,  and  made  a  part  of  the 
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bill.  It  Is.  signed  by  B.  E.  UcLtn,  commis- 
sioner of  agriculture,  and  by  W.  N.  Camp 
and  K.  K.  West,  under  the  private  seals  of 
the  parties,  and  purports  to  have  been  signed, 
sealed,  and  delivered  in  the  presence  of  C. 
H.  Dickinson  and  E.  E.  Phllbrlck,  subscribing 
witnesses.  It  purports  on  its  face  to  have 
been  made  end  entered  Into  February  18, 
1001,  under  and  in  pursuance  of  sections 
3005,  3067,  3069,  3070,  3072-3075,  3077,  3078, 
Rev.  St.  Fla.,  "Iwing  article  7  of  said  Revised 
Statutes.  'Contracts  for  Labor  of  State  Prison- 
ers,' "  between  Bi  E.  McLin.  commissioner  of 
agriculture,  for  and  on  behalf  of  said  state, 
under  the  provisions  of  said  statutes,  party 
of  the  first  part,  and  W.  N.  Camp  and  £.  E. 
West,  parties  of  the  second  part  It  provides 
that  said  W.  N.  Gamp  and  E.  E.  West  for 
and  during  the  period  of  four  years,  com- 
mencing January  1,  1902,  and  ending  De- 
cember 81,  1006,  shall  have  the  use  of,  and 
enjoy  the  control,  labor,  services,  use,  and 
custody  of,  300  state  prisoners,  of  the  whole 
number  of  persons,  whether  mole  or  female, 
who  may  on  the  lat  day  of  January,  1002, 
be  under  sentence  of  Imprisonment  In  the 
state  prison  of  the  state,  and  their  propor- 
tionate share  of  state  prisoners  to  maintain 
said  contract  number  of  the  whole  number 
of  persons,  whether  male  or  female,  who 
may  during  said  period  of  foiur  years  be 
sentenced  by  any  court  of  Florida  of  compe- 
tent Jurisdiction  to  Imprisonment  In  the  state 
prison.  The  contract  contains  a  stipulation 
to  the  effect  that  the  lessees  shall  and  will 
execute  a  good  and  sufficioit  guaranty  or 
other  bond,  payable  to  the  governor  of  the 
state,  and  his  successors  in  office.  In  the 
penal  sum  of  f7.500,  conditioned  to  secure  the 
faithful  performance  of  the  contract  as  may 
be  required  by  the  party  of  the  first  part 
with  good  and  sufficient  sureties,  to  be  ap- 
proved by  the  board  of  commissioners  of 
state  Institutions.  It  also  contains  many 
other  stipulations  and  proTislons,  which  It 
is  not  deemed  necessary  to  set  forth  In  de- 
tail. Including  a  provision  to  the  effect  that 
said  contract  or  lease  Is  to  be  construed  by 
the  board  of  commissioners  of  state  Institu- 
tions with  the  lessees  of  state  convicts,  that 
all  leases  or  contracts  shall  be  placed  upon 
an  equitable  or  fair  basis,  maintained  so  far 
as  practicable,  and  the  dlvisioQ  of  said  con- 
victs shall  be  made  at  all  times  on  such 
plan  and  basis  as  said  commissioner  of  ag- 
riculture may  prescribe,  with  the  approval 
of  the  board  of  commissioners  of  state  in- 
stitutions, fairly  and  proportionately,  during 
said  four-year  lease  or  contract 

The  defendant  McLln,  commissioner,  filed 
his  answer  to  the  bill,  therein  Insisting  and 
reserving  as  grounds  of  demurrer  that  the  suit 
was,  in  substance,  a  suit  against  the  state, 
and  that  there  was  no  equity  in  the  bill.  The 
defendant  company  filed  Its  demurrer,  as- 
sei-ting,  among  other  grounds,  the  matters 
assigned  as  grounds  of  demurrer  In  the  an- 
swer of  Its  codefendant,  and  In  addition 
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thereto,  ipeclflcally,  that  there  was  no  Talld 
contract  between  complainants  and  the  de* 
fendant  McLln,  commlasloner,  as  tbe  bill 
failed  to  sbow  that  tbe  contract  and  bond 
given  to  secure  tbe  performance  thereof,  had 
ever  been  approved  by  the  board  of  commis- 
sioners of  state  InstitntlonB,  as  required  by 
law.  The  cause  was  broaght  on  for  hearing 
npon  the  demnrrera  and  npon  appllcatlwi  for 
temporary  Injnnctlon  prayed  in  tbe  bill.  The 
court  made  an  order  as  follows:  "This 
cause  came  on  to  be  beard  on  the  demnrm 
to  the  bill  and  the  application  for  a  restrain- 
ing order,  and  was  argued  by  counsel,  and, 
npon  consideration  thereof.  It  Is  the  opinion 
of  the  court  that  the  demurrer  is  good,  and 
that  the  suit  is  really  against  the  state  of 
Florida.  Therefore  it  Is  ordered,  adjudged, 
and  decreed  that  the  demurro'  be  sastalned, 
that  the  application  for  a  restraining  order 
be  denied,  and  that  tbe  suit  be  dismissed, 
and  that  the  pialntlfFs  pay  to  the  defendants 
their  costs  by  them  about  their  defense  In 
this  behalf  expended.  -Done  and  ordered  at 
chambers  this  23d  day  of  December,  A.  D. 
1901."  From  this  decree  this  appeal  was 
taken,  and  the  errors  assigned  questlcm  the 
propriety  of  tbe  decree.  Various  affidavits 
were  filed  at  the  hearing,  which,  in  view  of 
the  conclusions  reached  by  tbe  coortt  It  Is 
not  necessary  to  notice. 

H.  Blsbee.  Geo.  C.  Bedell,  Cooper  A  Coop- 
er, and  O.  T.  Green,  for  appeUants,  T.  L. 
Clarke,  R.  W.  WUlIama,  D.  U.  Fletcher,  and 
Stephen  JU.  Foster,  for  appellees. 

PER  CDRIAM.  This  cause  has  been  re- 
ferred by  the  court  to  its  commissioners,  who 
report  that  the  Judgment  ought  to  be  affirm- 
ed; and  the  court,  having  duly  considered  the 
case  upon  the  record,  briefs,  and  argument, 
Is  of  that  opinion. 

By  section  2.  art  13,  Const  1S85,  which 
deals  with  tlie  subject  of  public  iustltutlous. 
It  Is  provided  that  "a  state  prison  shall  be 
cetablished  and  maintained  In  such  manner 
as  may  be  prescribed  by  law."  Section  26, 
art.  4.  provides,  among  other  things,  that  the 
commissioner  of  agriculture  shall  "have  su- 
perviaion  of  the  state  prison  "  Section  17 
provides  that  "the  governor  and  the  adminis- 
trative ofllcers  of  the  executive  department 
shall  constitute  a  hoard  of  commissioners  of 
state  Instltutlous,  which  board  shall  have  su- 
pervision of  ail  matters  connected  with  such 
Institutions  In  such  manner  as  shall  be  pre- 
scribed by  law."  The  legislature  of  3889 
passed  an  act  entitled  "An  act  to  establish 
and  maintain  a  state  prison,  and  provide  for 
the  employment  of  persons  convicted  of  crime 
and  sentenced  to  the  state  prison,  and  for  the 
custody,  maintenance  and  discipline  of  such 
convicts,  and  for  other  purposes."  Chapter 
3883,  Acts  ISSO.  Most  of  the  provisions  of 
this  act  were  incorporated  Into  the  Revised 
Statutes  of  1892,  beginning  with  section  30G5 
of  tliat  revision.  It  la  unnecessary  to  refer 


to  those  provlslms  of  the  revision  provldfn? 
for  tbe  establishment  maintenance,  and  dis- 
cipline of  a  state  prison,  but  only  to  a  few  of 
those  relating  to  contracts  for  tbe  labor  of 
state  prisoners.  By  section  3066  It  Is  provid- 
ed that  the  commissioner  of  agriculture,  with 
tbe  approval  of  the  board  of  commlsslouen 
of  Btate  Institutions,  may  enter  Into  contracts 
with  any  person  or  persona  for  the  labor, 
maintenance,  and  custody  of  any  or  all 
oners  sentenced  to  or  confined  within  the  state 
prison,  in  such  manner  as  the  said  board  may 
deem  most  advantageous  to  the  Interests  of 
the  state,  and  with  due  regard  for  the  health, 
humane  treatment  and  safe  cnatody  of  tbe 
prisoners;  that  such  contracts  may  be  made 
for  a  term  of  years,  not  exceeding  four;  that 
such  contracts  may  provide  for  snrrendertng 
the  control  and  custody  ot  tbe  prisoners  to  tbe 
person  or  persons  contracting  for  their  labor, 
subject  to  such  supervision  of  the  (x>mmis- 
sloner  of  agriculture  as  Is  provided  by  that 
article  of  the  revision,  and  for  the  payment  to 
the  state  by  such  person  or  persons  of  such 
sums  of  money  for  the  labor  of  such  prison- 
ers on  such  contracts  as  may  be  deemed  ad- 
vantageous to  the  Interests  of  the  state, 
which  said  sums  of  money  shall  be  paid  to 
the  state  treasurer  in  accordance  with  tbe 
terms  of  the  contract  or  contracts.  It  also 
provides  that  In  case  the  commissioner  of 
agriculture  does  not  receive  any' applications 
to  pay  the  state  for  the  labor  of  sucb  prison- 
ers, then  he  shall  enter  Into  such  contracts, 
with  the  approval  of  the  board,  for  the  pay- 
ment by  tbe  state  to  any  person  or  persons 
of  such  sums  of  money  for  taking  such  pris- 
oners on  snch  contracts  as  may  be  deemed 
advantageous  to  the  Interests  of  the  state. 
Section  3066  provides  that  "such  contractor 
or  contractors  shall  give  bond  with  two  or 
more  sureties  In  a  sum  not  exceeding  twenty 
thousand  dollars,  payable  to  tbe  state,  to  be 
prescribed  by  the  board  of  commissioners  of 
state  institutions  and  conditioned  for  the 
faithful  performance  of  such  contract  and  tbe 
duties  Imposed  by  this  chapter,  and  such  con- 
tract and  bond  shall  be  approved  by  the 
board  of  commissioners  of  state  Institutions 
before  either  shall  be  of  any  effect  and  they 
shall  be  filed  in  the  office  of  the  state  treasnr- 
er." 

An  essential  question  Invc^ved  here  Is 
whether,  upon  the  allegations  of  the  bill,  the 
appellants  have  a  valid  contract  as  claimed. 
The  provisions  of  section  SOSG.  Rev.  St, 
above  quoted,  require  that  a  bond  be  given, 
and  declare  that  "snch  contract  and  bond 
shall  be  approved  by  the  board  of  oommia- 
sloDers  of  state  Institutions  before  either  shall 
be  of  any  effect"  This  language  la  plain 
and  unambiguous.  It  requires  the  contract 
and  bond  to  be  approved,  and  declares  In  un- 
mistakable terms  that  their  efFectlvenesa  shall 
be  conditioned  on  approval  It  must  be  home 
In  mind  that  section  3063  had  already  provid- 
ed that  any  contract  shall  be  approved  by  tho 
board,  and,  It  the  contract  were  to  become 
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operattre  as  snch  upon  Its  approral,  aectlon 
906tt  need  only  have  referred  to  the  approral 
of  tbe  bond;  bat  tliat  aectlon  expressly  peo- 
vldee  for  the  approral  of  the  contract  and 
bond  "before  elthra-  shall  be  of  any  effect" 
Under  the  terms  uaed.  the  fallnre  to  secure 
such  approval  leaTes  both  the  cmtiact  and 
bond  without  any  effect.  The  effect  of  this 
statute  is  to  make  an  approved  bond  a  neces- 
sary coDcomitant  of  a  consnmniatedly  effec- 
tive contract  The  evident  purpose  of  this 
provision  fraa  to  ffnard  against  the  posslUllty 
of  the  state  being  boond  by  an  oiforceaMe 
contract,  without  Becnrlty  for  Its  f^thfol  per- 
foroMuice  by  the  lessee  satisfactory  to  the 
boaxd,  whldi  la  by  the  law  invested  with 
the  power  of  saperrislon  over  the  convicts 
even  when  such  convtcts  are  In  poesesslon  of 
tbe  contractor.  In  order  to  seeore  this  very 
Important  object,  the  statute  makes  the  ap- 
proval of  fbe  bond  a  condition  precedent  to 
the  validity  of  tbe  contract  'Ebe  appxcml  of 
the  boDd  b^ng  made  a  cimdltlott  precedent 
and  In  the  present  case  (^eratlng  also  aa  a 
limitation  upon  tbe  power  of  tbe  ot&eers  to 
contract  the  parties  must  be  presumed  to 
have  had  in  mind  this  condltlui  and  limita- 
tion In  negotlatliv  tbe  contract.   Each,  It  Is 
reasonable  to  suppose,  n^otiated  with  tiie 
other  upon  the  assumption  that  tbe  bond 
must  be  given  and  approved  before  the  state's 
liability  upon  the  contract  would  arise;  and, 
even  If  they  did  not  so  negotiate,  the  state 
could  not  be  bound,  without  tbe  giving  and 
approval  of  the  bond,  because  the  statute 
plainly  bo  declares.   It  Is  claimed  by  appel- 
lants that  the  law  does  not  require  wrlttoi 
evidoice  of  tbe  board's  approval,  or  that  tbe 
approval  of  the  contract  and  bood  be  shown 
by  tbe  records  of  the  board,  or  a  formal  dec- 
larntlon  by  tbe  board  that  the  ccatract  and 
bood  are  approved,  but  that  any  act  or  con- 
duct on  tbe  part  of  the  board  which  shows 
that  It  accepts  or  is  satlsfled  with  tbe  con- 
tract,  and  with  the  bond  given  to  secure  it 
will  be  deemed  in  taw  ao  approval.   For  the 
purposes  of  this  case,  we  may  admit  that  such 
Is  the  law,  and  that  under  such  view  of  tbe 
law  tbe  action  of  the  board  In  soaking  the 
proposition  to  appellants.  In  drafting  tbe  con- 
tract and  directing  the  commissioner  to  ex- 
ecute it  as  drafted,  constituted  an  approval  of 
the  contract  as  distinct  from  the  bond.  Its 
cuucomitant  within  tbe  meaning  of  the  stat- 
ute. Tbe  ailegatloua  wltb  reference  to  the 
bmd  show  that  the  board,  through  the  gov- 
ernor, drafted  and  ivepared  a  biHid  to  be  ex- 
eeuted  by  appellants  and  two  sureties,  and 
delivered  same  ta  an;>ellants,  to  be  executed 
by  themselves  and  two  sureties,  but  It  Is  not 
allied  that  the  names  of  the  sureties  wra% 
agreed  upon  or  discussed,  or  that  the  board 
agreed  to  accept  W.  S.  West  and  a  B.  Rog- 
ers, the  imrties  named  In  tbe  bond  subse- 
quently delivered  to  the  commissioner  of  ag- 
riculture^ as  such  sureties,  or  knew  that  these 
gentlemen  would  be  tendered.   The  partis 
eviileutly  did  not  conaId»  that  tbe  board  bad 


approved  tbe  bond  at  the  time  It  was  dratted, 
for  one  provision  of  the  contract  boond  Uie 
appellants  thereafter  to  give  a  bond  to  be  ap- 
proved by  the  board.  Under  these  cbrcum- 
staneea,  how  can  it  be  said  that  tbe  board  ap- 
proved a  bond  not  then  executed,  the  sureties 
upon  which  were  not  thm  determined?  Even 
If  tJie  board  could  lawfully  have  bound  Itself 
In  advance  to  approve  a  bond  to  be  thereafter 
executed  by  good  and  sufficient  sureties  (the 
approval  of  the  bond  being  a  matter  resting 
In  discretion,— Cope  v.  Hastings,  183  Fa.  800, 
38  Atl.  71T),  it  does  not  appear  from  the  al- 
legations of  tbe  bill  that  it  attempted  to  do 
so,  (ind  therefore  it  does  not  appear  that  the 
bond  was  approved.  AntborlUes  have  been 
cited  to  the  effect  that  where  parties  have 
given  bonds  required  by  some  Isw  or  by  con- 
tract In  carder  to  autborlae  some  action,  and  a 
party  has  proceeded  to  do  the  act,  and  the 
bond  is  found  in  the  possession  of  tbe  party  or 
tribunal  whose  duty  It  was  to  approve  It  with 
no  evldeuce  of  its  disapproval,  or  where  the 
terms  M  tbe  bond  and  tbe  names  of  the  sure- 
tics  are  previously  agreed  upon,  and  sucb  a 
bMid  Is  afterwards  found  fn  the  possession  of 
the  party  whose  duty  It  was  to  approve  tt, 
and  the  party  for  whose  ben^  tbe  twnd  was' 
given  has  permitted  the  perfwmanee  of  acts 
which  the  bond  was  given  to  secure,  tbe  bond 
wHI  be  deemed  by  .the  law  to  have  been  ap- 
proved. The  facts  of  this  case  do  not  how- 
ever, bring  it  within  tbe  rule  announced  la 
those  cases,  for  no  act  in  performance  of  tbe 
contract  has  been  done  by  appellants,  except 
tbe  deposit  wltb  the  commissioner  of  agricul- 
ture of  the  $3,000  and  the  bond,  neither  of 
wlilch  have  ever  been  accepted  or  approved 
by  the  board.  Tbe  board  proceeded  within 
about  two  we^  to  disapprove  the  contract 
which  tbe  bond  was  given  to  secure,  and  ever 
since  has  declined  to  recognise  It;  thereby 
announcing  unequivocally  Its  purpose  to  re- 
fuse Its  approval  of  any  bond  In  consumma- 
tion of  such  contract  Besides,  It  does  not 
dlstinctiy  appear  that  tbe  bond  delivered  to 
the  commissioner  was  ever  presented  to  the 
board,  or  that  tbe  latter  knew  that  It  had 
been  executed  ^nd  delivered  to  the  commis- 
sioner,—certainly  not  prior  to  the  day  It  adopt- 
ed the  resolution  disapproving  tbe  contract 
Under  these  drcumstancea,  it  cannot  be  ssid 
that  tbe  bond  was  ever  approved  by  the 
board.  It  is  Insisted  in  argument  that  the 
provision  of  the  statute  relating  to  the  giving 
and  approval  of  the  t>ond  is  directory,  mere- 
ly; that  a  good  and  sufficient  bond  having 
been  tendered.  It  was  the  duty  of  the  board 
to  ap[HWve  it;  that  tia  refusal  to  do  so  was  a 
capridouB  and  arbitrary  act  and  under  Bueh 
circumstances  the  court  ought  to  treat  the 
bond  as  sufficient  under  the  law,  and  elthv 
regard  the  bond  as  approved,  or  its  formal  ap- 
proval as  being  Immaterial 

A  statute  which  requires  a  thing  to  be 
done,  and  declares  in  plain  and  unmistakable 
terms  th6  legal  consequences  to  flow  from 
a  failure  to  do  it»  most  senerally  be  regardp 
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ed  as  mandatory;  and  especUllr  wbere,  as 
In  this  case,  the  requirement  Is  made  a  con- 
dition precedent  to  any  effectlvenesB  of  a 
contract  authorized  to  be  made  on  behalf  of 
the  stata  People  t.  Dnlaney*  96  HL  603; 
Agent  of  State  Prism  t.  Latbrop,  1  Uich. 
438;  State  T.  Hogan.  22  Mont  884,  50  Pac. 
818;  PoiltentlaxT  Co.  Na  2  t.  Ronntree,  118 
6a.  788.  89  8.  m  BOS:  Bladen  t.  City  of 
Philadelphia.  60  Pa.  404;  Peane  Morrlce, 
2  Adol  ft  B.  84;  Both.  St  Oonst  H  446.  447; 
End.  Xnterp.  St  |  431.  The  statute  prescTlbes 
the  terms  upon  -which  the  state  Is  to  be 
bound  b7  a  contract  authorised  to  be  made 
in  Us  behalf.  It  declares  that  a  failure  to 
Gomplr  with  those  terms  will  result  In  no 
contract  Unless  those  terms  are  compiled 
with,  there  can  be  no  contract  with  the  state, 
for  the  obvious  resson  that  neither  the  state 
nor  an  Individual  can  be  bound  by  the  tarns 
of  a  contract  to  which  it  or  he  has  not  con- 
sented. If  the  clause  of  the  statute  under 
consideration  be  dlrecttny  as  to  the  approval 
of  the  bond.  It  la  directory  also  as  to  the 
contract.  Cor  they  are  each  embraced  In  the 
language  which  dedans  that  "auch  contract 
and  bond  shall  be  approved  by  the  board 
*  *  *  before  dthw  shall  be  of  any  effect'* 
Ko  one,  we  suppose,  would  for  a  moment  con- 
tend that  the  provlBloD  requiring  the  con- 
tract to  be  approved  Is  merely  directory,  and 
yet  this  must  be  so  If  the  provision  for  ap- 
proval of  the  bond  be  so  held.  The  provi- 
sion of  the  statute  requiring  the  bond  to  be 
approved  is  mandatory,  and  such  approval 
Is  a  condition  precedent  to  the  effectiveness 
of  the  contract  Until  and  unless  the  bond 
Is  approved,  the  contract  though  formally 
approved.  Is  a  more  offer  upon  the  part  of 
the  state,  subject  to  be  revoked  by  the  com- 
missioner or  rejected  by  the  board  at  any 
time  or  for  any  cause.  It  stands  precisely 
upon  the  same  basis  as  any  other  proposal, 
a  term  of  which  provides  that  there  shall  be 
no  binding  obligation  until  mutual  assent 
Is  thereafter  evidenced  at  some  particular 
time,  or  In  some  particular  manner,  or  upon 
the  happening  of  some  contingency.  Even 
though  accepted  by  the  other  party,  no  bind- 
ing contract  la  created,  and,  until  the  condi- 
tion is  performed  or  the  contingency  remov- 
ed, either  party  can  recede  from  the  pro- 
posed contract.  In  such  cases,  though  the 
condition  la  to  be  performed  by  one  of  the 
parties,  be  may  decline  to  perform  it,  even 
arbitrarily  and  without  reason,  and  there- 
,  by  prevent  the  offer  from  becoming  a  bind- 
ing contract  This  results  from  the  principle 
that  a  party  must  assent  to  the  precise  terms 
of  a  proposed  contract  unconditionally.  In 
order  to  bind  him  by  such  contract  The 
principle  is  well  Illustrated  by  the  many 
cases  which  hold  that,  even  though  the  pre- 
cise terms  of  a  contract  are  agreed  upon, 
yet  If  it  Is  understood  by  the  parties  that 
the  contract  Is  not  to  become  binding  un- 
less reduced  to  writing  and  signed  by  the 
parties,  neither  party  Is  bound  by  such  con- 


tract tmtll  it  Is  reduced  to  writing  and  sign- 
ed; and  In  such  cases,  if  the  contract  be 
in  fact  reduced  to  wtitlnc  and  signed  by  wc 
party,  the  other  Is  not  bonnd  unless  be  sign, 
«ven  thoi^h  his  refusal  to  sign  be  arUtruy 
and  wlthoirt  reason.  Chlnnodc  Mardihn> 
ess  of  Ely,  4  De  Ock,  J.  ft  S.  838;  Mcnzili  t. 
Mining  Oo..  10  Nev.  126;  Dletx  Parish. 
63  How.  Prac.  217;  PoU.  Cont.  p.  41;  1  Pan. 
Gont  p.  •477.  note;  1  Add.  Cont.  •IS.  And 
this  rule  applies  especially  to  pnbUe  offlcm 
contracting  on  behalf  of  the  pnbUc.   If  Va 
statute  or  anthori^  to  act  requires  the  ma- 
tract  to  be  written,  or  it     so  agreed,  as  t 
condition  precedent  to  ita  effectirawsi;  fbt 
condition  must  be  performed,  to  make  tlte 
o(mtract  binding,  and  untQ  this  ta  done  tlw 
negotlatlinis  may  be  dlscontinaed  at  any  thne 
l9  the  officer.  Printing  Ca  v.  Hoey.  124  S. 
a  767,  83  S.  E.  100:  State  t.  Hi«an,  S2 
Uont  884,  60  Pac.  818;  Edge  Moor  Rridge 
Worfcs  V.  County  of  Bristtd,  110  Mass.  52S, 
49  N.  Bl  918;  Ommlsslonera  V.  Brown,  3S 
X  J.  Law,  504;  Eads  v.  Olty  of  Gaiwiddet, 
42  Mo.  118;  Sanders  v.  Fkmlt  Co.,  28  U  K 
A.  434,  note  (a.  C,  38  N.  B.  75,  43  Am.  Si 
Bepy  757).  The  bill  aUeges  and  tbe  demnim 
admita  that  the  bond  tendoed  by  appd- 
lanta  was  suflleient  and  properly  executed. 
But  this  does  not  dlqiense  with  the  require- 
ment that  it  be  approved  by  the  board  as  i 
prerequlsito  to  the  ^ectiveness  of  the  con- 
tract  The  law  placed  no  limitations  upon 
the  pow«r  of  the  board  to  reject  It  a»I 
thereby  prevent  the  contract  from  becomlDg 
effective.   Nor  can  the  court  treat  the  bond 
as  approved  becanae  it  la  found  to  be  a  prop- 
er one  to  be  approved  by  the  board,  nw  treat 
Its  approval  aa  immaterial.    The  appruTsl 
Is  a  matter  in  the  discretion  of  tlie  t)oaid,- 
made  so  by  atatute,— and,  as  we  have  shown, 
constitutes  a  condition  precedent  matolal  to 
the  making  of  the  contract  If  the  board  has 
arbitrarily  exercised  its  discretion  In  a  mst- 
ter  as  to  which  it  owed  no  legal  duty  to  tbe 
appellants,  the  members  must  answer  to  tlw 
people  who  elected  them,  and  not  to  tlie 
courts,  for  the  latter  are  given  no  aapff- 
vlaory  power  over  the  board  in  such  mattff 
Invested  m  Its  discretion.   The  statute  no- 
where makes  It  a  duty  on  the  part  of  tlw 
board  to  approve  the  bond  If  a  valid  and  l^ 
gal  one  Is  tendered.   If  there  was  a  duty  Im- 
posed, to  approve  the  bond,  the  courts  mlgbt 
compel  approval  In  proper  cases,  but  wbeK 
no  duty  Is  Imposed  the  courts  can  neltbtf 
compel  such  approval,  nor  dispense  with  it 
when  made  a  condition  precedent  to  the  vtlid- 
ity  of  some  act  State  v.  Smith,  23  Mont.  44. 
67  Pac.  449.   The  commissioner  and  the  board 
are  by  tbe  provisions  of  the  statute  Invest- 
ed with  a  very  broad  discretion  in  tbe  mat- 
ter of  making  contracte  for  the  labor  of  state 
prisoners,  and  must  have  in  view  the  state'i 
interest  and  the  health,  humane  treatment 
and  safe  custody  of  the  prisoners.  In  making 
or  approving  such  contracts.    They  are  not 
by  the  statute  required  to  advwtise  for  bidi 
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or  to  let  a  contract  to  tbe  highest  or  lowest 
bidder,  or  to  any  particular  class  of  per- 
sons, or  for  any  particular  class  of  work. 
While  the  statute  does  not  expressly  require 
the  contract  to  be  In  writing.  Its  prorlstons 
can  only  be  compiled  with  by  a  contract  In 
writing,  because  the  contract  and  the  con- 
tractor's bond  are  required  to  be  filed  In  the 
office  of  the  state  treasurer.    The  commis- 
sioner has  no  power  to  enter  into  a  con- 
tract that  Bhall  be  binding  upon  the  state 
without  the  approTal  of  the  board;  neither 
does  the  statnte  make  It  the  duty  of  the 
board  to  approve  a  contract  made  by  the 
commissioner,  even  though  the  commissioner 
believes,  and  a  court  should  find  as  a  fact, 
that  such  contract  Is  advantageous  to  the 
state,  and  secures  to  the  prisoners  every 
right  which  It  was  the  pnrpose  of  the  law 
to  secure  to  them.  The  power  of  the  hoard 
In  the  matter  of  approval  of  such  contracts 
Is  an  absolute  one,  committed  to  Its  discre- 
tion, and  it  can  be  held  answerable  for  an 
abuse  of  such  discretion  only  by  the  people 
from  whom  Its  authority  Is  derived,  for  no 
supervisory  poiver  over  Its  action  is  any- 
«rhere  given  to  the  courts.  The  commission- 
er and  the  board  in  making  these  contracts 
act  as  agents  of  the  public,  and  their  author- 
ity Is  derived  from  a  public  statute,  of  which 
every  person  must  take  notice.   Under  such 
circumstances,  the  ofiScer  or  board  must  pos- 
sess a  real,  as  distinguished  from  an  appar- 
ent, authority,  in  order  to  bind  the  state  by 
a  contract  made  In  Its  behalf.   OaroUna  Nat. 
Bank  V.  State,  00  S.  C.  46C  38  S.  B.  029,  86 
Am.  St.  Rep.  865;  Throop,  Pub.  Off.  {  561; 
Mullan  V.  State,  114  Cal.  578,  46  Pac.  670, 
34  L.  B.  A.  262.    We  refer  to  these  ele- 
mentary principles  In  answer  to  the  argu- 
ment advanced  on  behalf  of  appellants  that  I 
the  acts  and  conduct  of  the  commlsaloner  | 
and  the  board  estop  them  from  denying  the 
validity  of  the  contract  set  forth  In  the  bill. 
The  doctrine  of  estoppel,  when  Invoked 
against  the  state,  has  only  a  limited  applica- 
tion, even  when  an  unauthorized  contract 
on  Its  behalf  has  been  performed,  and  thereby 
the  state  has  received  a  benefit;  but  In  cases 
like  the  present  it  has  no  application  at  alL 
"Within  alwut  two  weeks  after  the  alleged 
contract  was  made,  appellants  were  put  upon 
notice  that  tbe  commissioner  and  the  board 
did  not  recognize  it  as  an  obligation  binding 
upon  the  state.   Appellants  do  not  claim  to 
have  expended  any  money  or  to  have  done 
any  act  detrimental  to  their  Interest  upon 
the  faith  of  the  supposed  contract,  nor  has 
the  state  derived  any  benefit  whatever  from 
It   Under  these  circumstances,  if  there  Is  In 
law  no  contract  by  which  the  state's  right  to 
control  the  labor  and  sorices  of  tbe  300  con- 
victs has  been  transferred  to  the  appellants 
by  her  agents  according  to  tbe  real  authority 
granted  them  by  statute,  it  would  be  in 
direct  violation  of  law  for  the  courts  to  com- 
pel their  dellv^  under  an  tuvalld  contract, 
upon  the  ground  that  tlie  agoit  wbs  made 


the  contract  had  by  his  conduct  estopped 
himself  from  denying  the  validity  of  tbe 
same,  A  conclusive  answer  to  such  a  propo- 
sition Is  that  tbe  principal,  the  state,  has  not 
delegated  to  such  agent  tbe  power  to  thus 
estop  it.  There  most  be  some  act  or  con- 
duct upon  the  part  of  the  state,  through  its 
legislature  or  other  competent  authority,  up- 
on which  to  base  such  estoppel;  otherwise 
ber  agent  might,  by  assuming  to  act  in  a  mat- 
ter without  authority,  and  afterwards  doing 
some  act  or  being  guilty  of  such  misconduct 
as  to  estop  him  from  denying  the  validity  of 
his  unauthorized  act,  bind  his  principal,  thus 
by  two  wrongful  and  improper  acts  outside 
of  the  powers  committed  to  him  giving  life 
to  an  act  originally  beyond  the  scope  of  his 
powers. 

In  view  of  the  concluaion  reached.  It  be- 
comes unnecessary  to  determine  whether  this 
proceeding  Is  in  effect  a  suit  against  the 
state,  or  whether,  equity  has  Jurisdiction  to 
grant  the  relief  prayed,  Id  the  Bvent  a  valid 
contract  were  shown. 

The  case  was  heard  In  the  circuit  court 
upon  bill  and  demurrer  of  the  defendant 
company,  and  on  an  application  for  a  restrain* 
Ing  order.  A  ground  of  tbe  demurrer,  that 
there  was  no  completed  contract  with  com- 
plainants, because  It  appeared  that  no  bond 
had  been  approved,  goes  to  the  basis  of  re- 
lief, not  only  against  the  Naval  Stores  Com- 
pany, but  also  the  commissioner,  McUn.  It 
Is  not  insisted  that,  if  the  demurrer  was 
rightfully  sustained  on  the  ground  stated,  the 
decree  dIsmissiDg  the  bill  was  improper. 
The  circuit  court  correctly  sustained  tbe  de- 
murrer, and,  as  It  contained  a  ground  ex- 
tending to  tbe  right  of  recovery  to  any  ex- 
tent, we  affirm  the  decree  dismissing  the  bllL 
Ordered  accordingly. 


STATB  ex  reL  GAMP  et  al.  v.  McLIN,  Oom'r 
of  Agriculture. 
(Supreme  Coart  of  Florida.   June  11,  1902.) 
APPEAL— REVIEW. 

1.  All  qaestlons  of  law  and  fact  necessary  to 
be  considered  In  dlsposias  of  this  writ  of  error 
having  been  dlsnused  aud  decided  by  this  court 
111  an  opioioD  filed  at  the  present  term  In  the 
case  of  Camp  v.  HcUn,  S2  South.  927,  the 
ludgmeut  of  the  circuit  conrt  In  this  case  must 
be  affirmed,  in  accordance  with  the  decision  io 
that  case^ 

(SyUabns  by  the  Conrt) 

Krror  to  circuit  court,  Lecm  county;  John. 
W.  Malone,  Judge. 

Appllcatlw  by  the  state,  on  the  relation  of 
WllUam  N.  Gamp  and  Bugene  B.  West,  toe 
a  writ  oC  mandamus  against  Benjamhi 
McLln,  as  commisdoner  <^  agriculture. 
Fnnn  an  <»der  dmylng  tbe  writ,  the  relators 
bring  error.  Affirmed. 

H.  Blsbee,  Qeo.  C.  Bedell,  Cooper  A  Coop- 
er, and  O.  T.  Oreen,  for  plaintiffs  in  error. 
T.  li.  Clarke,  R.  W.  WlUIama,  and  D.  17. 
Fletcher,  tar  defoidant  In  error. 
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PBB  GUBIAM.  Tbte  caw  b&s  bem  M- 
ferred  by  the  court  to  ItB  c<HnmlsBkinera, 
who  rei>ort  that  the  Judigment  ought  to  be 
a:Gttrmed,  and  the  oourt,  bavlnc  duly  conaid- 
ered  tbe  case  U[>on  the  recwd,  briefa,  and  ai> 
gument,  ia  of  that  opinion. 

This  case  Is  broaght  here  by  writ  of  oror 
from  a  Judgment  of  tbe  circuit  court  of 
Leon  county  rendered  on  July  26, 1001,  quaali- 
Ing  an  altematlye  writ  of  mandamus  thereto- 
toxe  lamed  at  the  instance  of  plaiutifla  in 
error,  aa  relatwa,  against  the  respondent,  as 
commlseioner  of  agriculture  of  tbe  state  of 
Florida.  Tbe  object  of  tbe  proceeding  waa 
to  secure  recognition  of  the  TaJldity  of  an 
alleged  cwttaet  claimed  to  bare  been  entund 
inti^  whereby  rotors  claimed  to  bar^  ac- 
quired the  right  to  uae,  enjoy,  and  control 
the  labor  and  aarvlces  of  300  state  convicts 
Cor  a  period  of  foar.year%  commencing  on. 
January  1,  A.  D.  1A02. 

Under  the  dedslon  this  day  r^ered  In  a 
ehancray  cause  pending  on  appeal  between 
the  same  parties,  and  detnmined  on  the  same 
■tate  at  facta  Ija  South.  827),  it  la  hdd 
that  there  waa  in  fact  no  otrntideted  contract* 
to  be  enfOTced  at  the  instance  of  plabitlfis  In 
error;  and,  for  the  reaaons  stated  In  the 
optailon  rendered  in  that  caae^  the  Judgment 
•ought  to  be  reviewed  In  this  case  should  be, 
and  Is  bwet^,  affirmed. 


GASfP  et  bI.  t.  JENNINGS,  Gorernor,  et  aL 
/Supreme  Court  of  Florida.   June  11,  1902.) 
WRIT  OF  ERROR— DISUISSAU 
1.  A  writ  of  error  to  review  a  judzmeiit  dls- 
mlsaiDg  an  application  for  an  alternatiTe  writ  of 
mandamus  to  compel  public  officers  to  reco^ 
nize  and  perform  an  alleged  contract  made  on 
behalf  of  tbe  state  will  be  .dismissed  where,  in 
other  cases  between   plaintiffs  In  error  and 
some  of  the  defendants  in  error  iDvolTing  the 
validity  of  the  same  contract,  this  court  has  de- 
dded  that  uo  valid  coutract  exists,  and  there  is 
doubt  as  to  whether  this  conrt  has  acquired 
jurisdiction  over  the  persons  of  the  defeadants 
111  error  In  such  Writ  of  error. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Leon  county;  John 
W.  Malone,  Judge. 

Application  of  William  N.  Camp  and  Ehi- 
gene  E.  West  for  a  writ  of  mandamus  to 
William  S.  Jennings,  governor,  and  others. 
From  a  judgment  deoying  tbe  writ,  {tlalntUfs 
brlug  error.  Dismissed. 

H.  Blsbee,  Geo..  O.  Bedell,  Cooper  &  Coop- 
er, and  O.  T.  Green,  for  plalntUfa  in  oxor. 

PER  CTJBIAM.  This  cause  has  been  re- 
ferred by  tbe  cotnt  to  its  commissioners,  who 
report  that  the  writ  of  error  ought  to  be  dis- 
missed; and  the  conrt,  having  duly  consider- 
ed the  matter,  is  of  the  same  opinion. 

on  November  IS,  Iflta,  a  writ  of  error  was 
Issued  fnHu  this  conrt  in  the  aborenrtated 
cftiwe,  directed  to  the  circuit  court  of  Leon 
county,  to  review  a  jndgment  therein  render^ 


ed  on  May  81,  1901,  denying  an  appUcatloa 
of  plaintlfls  In  error,  aa  relators^  for  an  al- 
ternative writ  of  mandamus  against  defend- 
ants in  error,  and  dismlaaing  tbelr  petidoa 
therefor.   The  alfceraatlve  writ  was  denied, 
and  ttie  reapondenta  never  became  parties  ta 
tbe  suit  In  the  court  below.   They  have  not 
appeared  in  this  court,  and  there  baa  been  no 
service  upon  them  of  any  scire  facias  ad 
audiendum  errorea,  but  the  writ  of  error  as 
Issued  by  this  court  appears  to  have  been 
duly  recorded  in  the  mlnntes  of  tbe  dreoit 
court,  as  provided  by  chapto-  4529,  iMwm  al 
Florida,  Acts  at  1897.   Whetber  tbe  pirori- 
■loBs  of  ttaat  act  were  Intended  to  apply  to 
a  case  wliere  no  savlce  la  had  upon  parties 
in  tbe  court  below,  and,  If  bo,  whetber  this 
court  could  thus  be  conatltuttaiially  laTeated 
with  Jnrlsdlctkm  of  such  parties,  or  whether 
notice  In  auch  a  case  la  necessary  at  aU,  are 
aneetkma  that  would  reantre  some  consid- 
eration, and  wblcb  It  would  be  fratUess  to 
coii^er,  In  view  of  tbe  Hct  that  two  caasa 
this  day  decided  between  the  plaintiffs  in  er- 
ror and  B.  SL  McLIn,  as  oommlsBiaoer  of  agri- 
cultnre  of  the  state  of  Florid  (S2  Soutb.  S2i. 
983),  determined  upon  sabstantlally  tfae  same 
state  ot  facts  shown  by  the  record  In  this, 
adjudicate  that  the  allq^  contract,  rect^ 
nitlon  of  wtddi  was  Bought  In  this  proceed- 
ing, had  no  existence  as  a  contract.  That 
being  tme,  the  iflalntlfl^  in  error  oouM  ob- 
tain no  benefit  on  this  writ  of  error,  and  it 
Is  aoeordlngly  dtaaniised.  irltliont  r*— ing  qd 
tbe  question  whether  or  not  the  proceedings 
had  were  suffldott  to  Invest  this  Gouit  wUh 
Jurlsdlctkn  of  the  cause. 


ROSS  et  al  V.  WALKBR  et  al. 
(Supreme  Conrt  of  Florida.   Sept.  30,  1902.) 

OTFT-VALIDITY— DELIVBRT— DOEBIU^ 
IKTBRBST. 

1.  In  order  to  c(mstitute  a  valid  rift,  the 
transaction  must  he  consummated  by  deliveiy  of 
the  thinsr  given. 

2.  Where  the  sobjectmatter  of  an  alletnd 
^ft  eonsists  of  a  debt  due  tbe  donor  by  tbe 
donee,  evidenced  by  duebills.  and  no  receipt  for 
the  debt  is  actually  given,  and  uo  credit  enter- 
ed, and  where  the  evidence  of  the  debt  is  not  can* 
celed,  destroyed,  dellro-ed  to  the  d(»ee.  or  oth- 
erwise placed  beyond  the  control  of  the  don  r, 
no  valid  gift  is  effected.  Until  consummati>d 
iu  the  manner  stated,  the  transaction  amounts 
to  no  more  than  a  promise  to  jgrive,  which,  be- 
ing without  valoabie  consideration,  will  nut  be 
enforced  by  the  courts. 

3.  Where  duebilla  are  given  for  money  loan- 
ed, specifying  no  time  of  payment,  with  uo  men- 
tiou  of  iuterest  tber^a,  and  from  written  corre- 
spondence between  the  parties  at  the  time  of  tbe 
loans  and  the  giviuR  of  the  dnebills  it  appears 
that  the  parties  did  not  regard  the  dueblUs  u 
due  Immediately,  or  as  bearing  interest  nntH  a 
demand  for  payment  ot  the  sams  loaned,  intw- 
est  should  be  computed  npon  such  loans  from 
the  time  of  such  demaud  for  payment,  and  not 
from  the  date  of  the  duehillB. 

(Syllabus  by  the  Gonrt.j 

f  A  8es  QUts,  VOL  K  Cant.  Dlv  I 
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Appeal  teom  ctrcnlt  court,  Leon  county; 

John  W.  Jlalone,  Judge 

BUI  by  Llzzfe  D.  Walker,  executrix  of  A. 
A.  Fisher,  deceased,  against  Fannie  T.  Fisho: 
ADd  others.  Decree  for  plaintiff,  and  William 
H.  Boss  and  others,  certain  defendants,  ap* 
peal.  Reversed. 

H.  H.  Bucknun,  for  apiidlantiL  Vred  T. 
Myers,  tor  appellees. 

CAJITSR,  J.  In  a  cause  In  cbancary 
pending  In  the  circuit  court  of  Leon  county, 
-wherein  Lizzie  D.  Walker,  as  the  executrix 
•de  bonis  non  of  the  will  and  estate  of  Al- 
fred A.  Fisher,  deceased,  was  complainant, 
and  Fannie  T.  Fisher,  William  H.  Boss,  and 
George  G.  Lyon  were  defendants,  an  order 
was  made  referring  the  cause  to  a  master; 
requiring  all  creditors  of  the  deceased,  A.  A. 
Fisher,  who  had  seasonably  presented  their 
claims  to  the  executor,  to  file  them  with  the 
master;  authorizing  the  parties  to  the  suit 
to  contest  the  validity  of  any  claim  so  filed; 
aud  directing  the  master  to  Inquire  and  re- 
port whether  or  not  contested  claims  were 
proper  charges  against  the  estate.  Appel- 
lants filed  a  claim,  which  was  contested  by 
the  defendant  Fannie  T.  Fisher,  and,  after 
liavlng  taken  testimony  as  to  Its  validity, 
the  mastw  found  it  to  be  a  proper  charge 
against  the  estate,  and  so  reported  to  the 
court  Mrs.  Fisher  filed  exceptions  to  the 
i-eport,  which  were  sustained,  and  an  order 
was  made  September  23,  1896,  decreeing 
that  the  claim  of  appellants  was  not  a  valid 
claim  against  the  estate.  From  this  decree 
an  appeal  was  taken  to  this  court. 

It  appears  from  the  evidence  that  William 
H.  Ross,  who  resides  in  Mobile,  Ala.,  was 
■  nephew  of  the  deceased,  who  resided  at 
Tallahassee,  Fla.  In  a  letter  written  De- 
cember 29,  1887,  by  Col.  Flaher  to  Mr.  Boss, 
be  states:  "Last  Christmas  makes  the 
eightieth  I  have  seen,  and  I  have  no  right 
to  expect  much  longer  to  live.  I  wish  to 
talk  with  yon  more  about  my  business,  and 
wind  up  my  affalia  on  earth,  so  that  I  can 
depart  contentedly.  I  have  not  got  along  so 
well  this  year  as  I  anticipated.  I  have  made 
but  little  at  farming,— not  enough  to  pay  ex- 
penses. Gov.  W^alker  has  been  very  kind  to 
me,  and  has  pressed  me  time  and  again  to 
call  on  tilm,  should  I  want  money  or  any- 
thing else;  he  would  be  happy  to  aid  me  any 
way  he  could;  and  I  have  accepted  his  kind- 
ness to  the  amount  of  about  forty  dollars, 
Jn  small  amounts,  at  diCFerent  times,  as  I 
wanted.  My  taxes  Is  about  a  huudred  dol- 
lars; my  medical  bills  and  store  account,  In- 
cluded, will  require  about  three  hundred  and 
twenty  dollars  to  satisfy  them;  and.  If  you 
can  conveniently  spare  me  that  amt,  you 
will  gratify  me  very  much,  and  will  esteem 
It  very  highly.  I  hope  to  get  my  claim  In 
Washington  or  congress  settled  this  session. 
If  possible.  If  so,  I  will  return  you  the  mon- 
ey.  At  the  same  time,  you  and  Geo.  may 
expect  to  receive  what  pvoperty  I  have  at  my 


death,  having  full  confidence  that  yon  will 
care  for  your  aunt"  On  December  30,  1887, 
Mr.  Boss  replied  to  this  letter,  stating:  "I 
am  In  receipt  of  your  lett«  of  29th  Inst,  and 
hasten  to  reply.  I  inclose  you  a  check  on 
Mechanics'  Nat  Banl^  New  York,  for  three 
hundred  and  twenty  dollars,— the  amount 
you  state  will  carry  you  along.  I  Inclose  a  due- 
biU  for  H'-iO,  Including  $100  last  year,  whidb 
you  can  return  to  me.  This  daebill  need  not 
trouble  you  at  aU.  The  amount  can  be  re- 
turned only  when  you  are  able  to  do  so.  If 
It  Is  never  paid,  It  will  do  me  no  barm."  On 
January  1,  1888,  CoL  Flaher  repUed  to  this 
letter,  stating:  "Tonrs  of  the  SOtb  Dec'r  last 
came  safely  to  hand,  with  the  Inclosed  check 
for  $320,  for  which  I  feel  very  thankful  and 
unbounded  gratitude.  I  herewith  Inclose  the 
duebiU,  as  required,  for  the  May  Ood 

ever  bless  you,  and  I  hope  to  be  able  to  r»- 
tum  you  the  some  kindness  some  day  yet" 

On  January  13.  1889.  CoL  Fisher  wrote 
Mr.  Ross  quite  a  lengthy  letter,  in  which  he 
says:  "I  was  again  forced  to  call  on  you  for 
furth^  favors  to  belp  me  meet  my  little  lia- 
bilities of  last  year.  1  was  unfortunate 
enough  not  to  have  income  sufficient  to  pay 
my  liabilities.  *  •  *  My  creditors  have 
been  very  kind  so  far.  I  dcu't  want  them 
to  be  disappointed.  I  have  their  confidence, 
aud  they  shall  not  be  disappointed.  I  hope 
you  will  realize  my  situation,  and  grant  me 
the  kindness.  Tou  will  not  lose  anything  by 
it,  ev^tually."  On  January  21,  1889,  he 
wrote:  "Your  v^y  welcome  letter  of  the 
ISth  insL  I  have  just  received,  and  the  check 
for  the  f 250  Inclosed. .  for  which  I  am  truly 
very  thankful,  and  will  try  and  make  it  an- 
swer the  purpose  of  relief.  I  herewith  In- 
close back  to  you  the  duebiU  few  the  sam& 
I  fear  very  much  that  I  trouble  you  more 
than  I  ought,  and  will  try  to  do  the  best  I 
can  to  prevent  It  I  assure  you  that  no  one 
on  earth  could  appreciate  yoor  kindness  more 
than  I  do.  If  I  was  not  worn  out  by  old 
age,  and  bad  health.  J  would  not  be  so  de- 
pendent, but  I  trust  It  will  not  be  so  long." 
The  duebllls  referred  to  In  these  letters  are 
OB  follows: 

"Tallahassee^  Fla..  Dec'r  30,  1887.  Due 
Wm,  H.  Boss  &  Oo.  four  hundred  twenty 
and  oo/ioo  dollars,  borrowed  money.  A.  A. 
Flaher.  $420.00." 

"¥250.00.  Tallahassee,  Fla.,  Jany.  18th, 
1889.  Due  Wm.  H.  Ross  &  Co.  two  hundred 
and  fifty  and  <io/io«  dollars,  borrowed  mon- 
ey.  A.  A,  Fisher." 

Col.  Fisher  died  November  6.  1889,  aud  on 
February  18.  1890,  Wm.  H.  Boss  &  Co.  pre- 
sented the  duebllls  to  his  executor  for  pay- 
ment Regarding  these  transactions,  Mr. 
Boss  testified  that  In  1887  and  18S9  he  was 
a  membw  of  the  firm  of  Wm.  H.  Boss  ft  Co.; 
that  the  sums  mentioned  in  the  duebllls  were 
loaned  CoL  Fisher  by  him  for  his  firm;  that 
he  considered  the  loans  a  debt,  which  be 
expected  CoL  Fisher  or  tils  estote  to  pay  at 
tome  future  time;  that  the  debt  was  charged 
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<m  the  booki  ot  tte  flrm,  and  vas  conddered 
a  firm  asset;  tbat  the  nurnej  was  advanced 
as  a  loan,  wblch  vltneSB  Intended  and  ex- 
pected should  be  returned  dnrins  Col.  Blsh- 
er'B  lifetime,  If  It  could  be  done  vlthoat  In- 
convenience, and,  If  not,  to  be  paid  out  of 
blB  estate  after  bis  death;  that  the  money 
was  not  advanced  as  a  gratuity;  Uiat  the 
loan  to  Ool.  Fisher  was  not  In  the  usual 
course  of  the  firm's  buslnees,  but  was  'ac- 
tually made  out  of  the  firm  assets,  and  char* 
ged  on  Its  bo(AB;  tbat  It  was  made  on  tiie 
witness'  resptrntiblHty.  and,  If  It  abould  not 
be  paid  or  collected  out  of  CoL  Fisher's  es- 
tate, he  Intended  to  make  It  good  to  the  firm; 
tbat  the  numey  was  loaned  CtA.  Fisher  be- 
cause he  was  witness'  uncle,  and  had  writ- 
ten witness  letters  saying  be  was  In  reduced 
circumstances  and  needed  the  money;  that 
the  money  was  not  loaned  upon  any  further 
consideration,  beyond  the  return  of  the 
amount  loaned,  and  the  desire  to  relleTO  the 
necessities  of  bis  uncle;  that  CoL  Fisher  was 
not  pressed  for  payment  In  bis  lifetime^  nor 
was  any  demand  made  upon  bim  for  repay- 
ment of  the  loan,  but  Immediately  upon  hla 
death  tbe  dnebllU  were  presented  to  his  ex- 
ecutor, with  a  view  to  having  them  allowed 
as  legal  claims. 

On  February  S,  1888,  (M.  Fisher  executed 
his  last  will  and  testament,  by  which,  aftar 
directing  that  his  Just  debts  be  first  paid, 
be  gave,  devised,  and  bequeatbed  all  his 
property,  real  and  personal,  to  his  wife,  Fan- 
nie T.  Fisher,  for  and  during  her  natural 
life,  with  remainder  to  be  equally  divided 
between  his  nephews,  the  eaid  William  H. 
Boss  and  George  G.  Lyon.  By  a  codicil  dat- 
ed October  14,  1889,  he  authorized  and  em- 
powered his  executor,  who  was  also  by  the 
will  appointed  trustee  of  the  property  de- 
vised to  Mrs.  Flsba,  to  mortgage  or  sell  or 
convey  and  make  gixMl  title  to  any  portion 
of  bis  real  estate,  and  with  the  proceeds  to 
improve  any  portion  of  the  real  estate  not 
sold,  or.  If  necessity  required,  to  use  the  pro- 
ceeds, or  any  necessary  part  of  it,  toward  the 
comfortable  support  of  Mrs.  Flidier.  It  also 
appears  that  Mr.  Boss,  while  not  a  man  of 
large  means,  was  financially  able  to  help  his 
uncle,  and  that  the  latter  at  the  time  of  his 
death  owned  personal  property  not  exceeding 
$300,  and  some  real  ostate  in  Tallahassee, 
the  value  of  which  is  not  stoted,  but  pre- 
sumably of  no  great  value. 

Mrs.  Fislier  testified  that:  "Wm.  H.  Boss 
and  George  G.  Lyon  visited  Tallahassee, 
Florida,  to  see  Qieir  late  unde,  Alfred  A. 
FlEher,  who  was  at  the  time  a  -very  old  man 
and  in  falling  health.  This  was,  to  the  best 
of  my  recollection.  In  the  spring  of  1889. 
They  came  out  to  his  house  to  see  him.  Dur- 
ing the  conversation  my  husband  spoke  to 
them  about  the  moneys  they  had  advanced 
him,  and  Mr.  Lyon  told  him  that  what  he 
had  sent  him  was  Intended  as  a  present,  and 
was  never  considered  as  a  debt.  Mr.  Boss 
also  stated  that  he  did  not  Intend  to  claim 


what  he  had  advanced  as  a  Oelit,  and  tiliat 
when  he  returned  home  he  would  destroy 
the  dueblUs  wblch  his  uncle  had  given  him." 
Mr.  Boss  denied  having  anch  a  conversatloii. 
He  states  that  wblle  In  Tallahassee  wltb  Gea 
O.  I^yon,  on  a  visit  to  tbalr  uncle^  tbe  latter 
Intimated  that  he  de^red  to  leave  hia  prop- 
erty to  them,  but  that  witness  told  blm  it 
was  bis  duty  to  leave  It  to  hto  wife  during 
her  llfettoie^  after  the  payment  ot  Us  debts, 
and  ttiat  bis  uncle  had  also  Intimated  in  one 
of  his  letters  that  he  intended  leavlns  bis 
[ffopCTty  to  said  nejAews. 

It  Is  contended  that  tiie  evidence  shows 
that  the  moneys  advanced  CoL  Flsber  by 
Wm.  H.  Boss  were  advanced,  not  as  a  loan, 
but  as  a  gratuity,  or.  If  as  a  loan,  were  ludy 
to  be  repaid  upon  the  payment  of  a  certain 
claim  that  CtA.  Fisher  was  pressing  against 
the  United  States,  or  by  devise  to  Boss  In 
his  last  will  and  testament  These  conten- 
tions were  made  grounds  of  exception  to  the 
master's  report 

A  careful  consideration  of  the  evidence 
leads  us  to  tiie  conclusion  that  the  moneys 
advanced  by  Mr.  Boss  constltated  a  loan,  and 
not  a  gift  DueblUs  expressing  tlie  con^- 
eratlon  as  borrowed  money  were  given.  Mr. 
Bosa  testified  that  the  transactions  were 
loans.  There  Is  noUilng  In  OoL  Fisher's  let- 
ters indicating  tbat  he  regarded  them  oth- 
erwise, and  Mr.  Boss*  testimony  as  to  the 
circumstances  attending  them  is  not  ccmtm- 
dieted.  Mr.  Boss'  letter  of  December  30. 
1887,  shows  that  tiiough  he  did  not  expect  to 
press  bis  uncle  for  the  money  represented 
by  the  first  duebtll,  yet  he  did  expect  the 
money  to  be  returned  when  his  nnde  was 
able  to  return  it  CoL  Fisher's  reference  to 
his  claim  against  the  United  States  In  his 
letter  dated  DecenflKT  28',  ISSn,  shows  tbat 
he  expected  to  return  toe  money  In  a  short 
time.  If  he  could  get  his  claim  against  the 
United  States  settled  at  13ie  then  session  of 
congress,  as  he  hoped  to  do. 

Without  futher  commenting  tm  the  evi- 
dence, which  we  have  set  forth  at  length, 
and  which  speaks  for  Itself,  our  conclusions 
are  that  It  shows  a  loan  of  the  money  rep- 
resented by  the  duebllls,  and  not  a  gift;  that 
such  loan  was  general,  and  not  a  special  one, 
to  be  repaid  only  from  a  particular  fund,  or 
in  the  event  such  fund  was  collected,  or  by 
devise  by  last  will  and  testament;  and  that 
the  amount  represented  by  such  duebllls  is  a 
valid,  legal  claim  against  the  estate  of  Col. 
risher,  unless  same  has  been  released  or  dis- 
charged by  some  act  of  the  credltm,  which 
will  now  be  considered. 

Mrs.  FIshcT  testified  that  during  a  con- 
versation with  her  husband,  she  thinks  In 
the  spring  of  1888.  Mr.  Boss  Stated  that  he 
did  not  intend  to  claim  what  he  had  ad- 
vanced as  a  debt  and  that  when  he  return- 
ed home  he  would  destroy  the  duebllls  which 
his  uncle  bad  given  him.  Mr.  Bess.  It  Is 
true,  denies  that  any  such  conversation  oc- 
curred; but  we  must  assume,  In  support  of 
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the  roIlDg  of  the  court  below,  that  the  Judge 
gare  credit  to  Mrs.  Flsber,  rather  than  to 
Mr.  Ross,  and,  as  It  was  hla  province  to  set- 
tle conflicts  hi  the  teetimony,  we  see  notb* 
tag  which  Juatlfles  us  in  oTermling  hla  con- 
dUHion  upon  this  question  of  fact  The  con- 
versation testified  to  bj  Mrs.  Fisher  does 
uot,  however,  constitute,  In  law,  a  release, 
tlischarge,  or  gift  of  the  debt  due  by  CoL 
i'isher.  No  consideration  for  Ross'  promise 
ai)i>ears.  No  receipt  for  the  debt  was  given. 
The  evidences  of  the  debt— the  duebills— were 
neither  canceled,  destroyed,  nor  delivered  to 
the  debtor.  la  order  to  constitute  a  valid 
gift,  the  transaction  must  be  consummated 
by  delivery  of  the  thing  given.   Horn  v. 
Oartman,  1  Fla.  7S;  Powell  v.  Leonard,  9 
Fla.  8S9.   Where  the  thing  given  consists 
of  a  debt  due  the  donor  by  tbe  donee,  and 
no  receipt  Is  actually  given,  no  credit  enter* 
ed,  and  where  the  evidence  of  the  debt  is  not 
canceled,  destroyed,  delivered  to  the  donee, 
or  otherwise  placed  beyond  the  control  of 
tiie  donw,  no  valid  gift  Is  effected.  Until 
consmn mated  in  the  manner  pointed  out,  the 
transaction  amonnts  to  no  more  than  a  prom- 
ise to  give,  whicli,  being  without  valuable 
consideration,  wlU  not  be  enforced  by  the 
courts.   The  transaction  testified  to  by  Mrs. 
Fisher  falls  within  this  category,  and  there- 
fore does  not  operate  to  dischai^e  the  debt 
of  Ross  &  Co.   14  Am.  A  Eng.  Enc.  Law 
(2d  Ed.)  p.  1031;  2  Schonler,  Fers.  Prop.  S  97; 
Toung  V.  Power,  41  Miss.  197;  Wilson  v. 
Keller,  9  111.  App.  347;  McGuire  t.  Adams, 
8  Pa.  286;  In  re  Campbell's  Estate,  7  Pa- 
100,  47  Am.  Dec.  503;  Irwhi  t.  Johnson,  36 
N.  J.  £q.  S47;  Suowden  v.  Reid,  67  Md.  130, 
8  Atl.  661.  10  Atl.  175;  Gray  v.  Barton,  65 
N.  Y.  68,  14  Am.  Rep.  181;  BusweU  v.  Fuller, 
156  Mass.  309,  81  N.  E  294;  McKensie  v. 
Harrison.  120  N.  T.  260.  24  M.  E.  4S8,  8  L, 
B.  A.  257,  17  Am.  St.  Rep.  638. 

The  only  question  remaining  relates  to  the 
period  from  which  Interest  should  be  com- 
puted upon  the  debt  The  master  allowed 
Interest  from  the  dates  of  the  duebills,  re- 
spectively. In  this  he  was  in  error.  No  time 
of  payment  was  specified  in  the  duebills,  nor 
was  any  mention  of  Interest  made  therein. 
It  appears  to  the  court,  from  the  written 
correspondence  between  the  parties  at  the 
time  of  tbe  loans  and  giving  of  the  instru- 
meuts,  that  they  did  not  regard  tbe  debts  as 
due  Immediately,  or  that  Interest  was  to  be 
computed  upon  them,— certainly  not  until 
after  demand  made  for  payment.  No  de- 
mand for  payment  thereof  was.  made  until 
tbe  daebllls  were  presented  to  the  executor, 
February  18,  1890.  Interest  should  be  allow- 
ed from  that  date.  Milton  v.  Blackshear,  8 
Fla.  161. 

The  decree  adjudging  the  claim  of  appel- 
lants not  to  be  a  valid  claim  against  the 
estate  of  A.  A.  Fisher,  deceased,  Is  reversed, 
and  the  cause  is  remanded,  with  directions  to 
enter  a  decree  allowing  the  same,  with  Inter- 
est computed  from  Fd>rDary  18*  1800,  and 
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for  snch  farther  proceedings  as  may  be  con- 
formable to  equity  ftoA  conalrtent  wlUi  tttis 
oplnloii. 


YAZOO  ft  M.  V.  R.  CO.  «t  al.  T.  ADAMS, 

Revenue  Agent 

(Supreme  Oourt  of  MIsslssippL   Nor.  18.  1902.) 

TAXATION— RXBHPnONB— RAILROAD  PROPBR- 
TT— CONSnTUnONAIJTY- BACK  TAXES  —  IN- 
NOCBNT  P0R0HA8BR— LIABILITT— BSTOPFBL 
TO  ASSERT— BOARD  OF  RAILROAD  ASSESSORS 
—QUESTIONS  OP  BKBUPTION-^DRISDIOTION 
—RES  ADJUDICATA— APPRAL-REHOVAL  OF 
CAUSES. 

1.  A  bill  seeldnx  to  snbject  railroad  property 
to  state  taxes,  ana  In  which  the  cause  of  action 
Is  baaed  solely  on  state  laws,  Is  not  removable 
to  the  federal  courts,  tbough  it  may  suggestive* 
ly  state  defenses  Involviug  federal  questions 
which  may  be  Interposed  by  the  company. 

2.  Const  1890,  {  112,  authorizes  the  legisla- 
ture to  provide  for  a  spedal  mode  of  assess- 
ment of  railroad  property.  Code  1802,  S  3875, 
provides  that,  If  any  property  is  "claimed  by  a 
railroad  company  to  be  exempt"  it  shall  be 
separatdy  listed  by  the  company  In  its  schedule 
submitted  to  the  railroad  commissionerB.  Sec- 
tion 8876  provides  that  the  commiasloDers,  on 
the  failure  of  a  eonq^aiiy  to  make  tbe  acheaole^ 
shall  make  it  ont  from  the  best  Information  ob- 
tainable. Section  S877  provides  that  the  mem- 
bers of  the  commission,  who  are  also  made  rail- 
road assessors,  shall  assess  all  railroad  property 
"liable  to  taxation."  Section  3678  provides  that 
the  assessor  need  not  be  bound  by  a  false  or 
frandolent  schedule,  bnt  may  make  oat  a  new 
one,  on  giving  notice  to  the  company,  served  aud 
returned  as  a  simimous.  Held,  that  the  board 
of  railroad  assessors  has  no  Jnrlsdictiion  to  de- 
termine questions  of  exemptKHi,  so  as  to  ren- 
der them  res  adjudicata. 

8.  Const.  1860,  §  146,  defines  tbe  jurisdiction 
of  the  supreme  court  as  snch  juiisdictiou  "as 
properb'  belongs  to  a  court  of  appeals."  Code 
1882,  {  4860,  provides  that  the  supreme  court 
may  determine  all  issues  of  fact  ansing  out  of 
an  appeal  and  necessary  to  Its  disuositiou.  Sec- 
tion ^53  gives  it  power,  In  case  of  reversal,  to 
render  sueti  Judgment  as  should  have  been  ren- 
dered below.  In  a  certain  action  the  cause  was 
submitted  and  judgmmt  rendered  ou  the  merits, 
hut  the  judge  based  his  judgment  on  certain  le- 
gal principles,  and  specially  declined  to  pass  on 
other  questions,  on  a  determiuation  of  which  the 
same  Jndgment  might  have  been  based.  Held, 
that  the  supreme  court  might  nevertheless  af- 
firm tbe  Judgment  on  these  grounds. 

4.  An  appellee  Is  not  restricted  to  the  exam- 
ination of  error  contained  in  the  asslgumeut  of 
errors. 

6.  Code  1802,  {  640,  provides  that  no  replica- 
tion to  an  answer  Is  required  In  chancery.  An 
answer  to  a  bill  which  sought  to  have  certiln 
railroad  property  aubjected  to  the  pajmeut  of 
taxes  set  forth  that  the  roads  were  constructed 
by  companies  having  charters  containing  cer- 
tain exemption  wivileges.  Held,  that  an  iHsue 
was  raised,  witnont  any  replication,  to  which 
evidence  was  referable,  showing  what  company 
eonstmcted  the  road. 

6.  Though  an  action  to  subject  tbe  property 
of  a  railroad  to  back  taxes  for  certain  years 
may  Involve  some  of  the  same  legal  questions, 
and  be  in  regard  to  the  same  property,  as  a 
previously  adjudicated  litigation  between  the 
same  parties  in  regard  to  taxes  for  other  years, 
the  principles  Involved  are  not  res  adjudicata, 
but  only  invite  the  application  of  stare  decisis. 

7.  Under  Const.  1869,  art.  12,  S  13,  providiur 
that  the  property  of  corporations  for  profit  shall 
be  aubjected  to  taxation,  the  same  as  that  of  In- 
dividuals, a  section  of  a  chartn  of  a  railroad 
company,  afterwards  tncorporated  Into  the  char- 
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ters  ot  other  rftilroad  CMnpaoiM,  wu  toM, 
which  granted  to  the  company  the  right  to  ap- 
propriate the  taxes  on  the  road  tor  80  yean  to 
the  payment  of  debts  lucarred  In  the  coBttrue- 
tioa  thereof,  unless  8  per  cent,  dfrldeads  were 
beinar  earned  on  the  capital  stock.  I/aws  1870, 
pp.  268,  310,  826;  Laws  1871.  p.  237;  Laws 
1673,  p.  662;  Laws  1882,  p.  1011;  and  Laws 
1884.  p.  986. 

8.  Where  railroad  propnty  had  escaped  Its 
Jast  taxation,  owing  to  a  mistake  as  to  the  con- 
stltatlon&lItT  of  certain  proTlidons  of  its  charter, 
and  tile  lei^Iatnre  afUrwards  pnrided  a  meth* 
od  for  tlie  ■ssi'iMiiieiit  and  collection  of  the 
back  taxes,  the  property,  though  in  the  hands 
«f  one  who  purchased  after  the  default,  was 
•□bjeet  to  sQch  taxes,  nnless  the  state  was 
-estopped  by  the  operation  of  the  rule  of  property 
u  it  existed  at  the  time  of  the  transfer. 

9.  Where  railroad  property  alleged  to  hare 
been  constructed  vnder  piroridons  of  a  charter 
exempting  It  from  tazauou  was  acquired  prior 
to  any  decision  of  the  supreme  court  necessarily 
InTolviug  die  constltutlonalit?  of  the  charter 
proriaion.  no  nile  of  property  was  in  effect 
whidk  conid  operate  aa  an  estonnl  to  prevent 
the  state  subjeetlDg  the  propertr  to  the  pay- 
ment of  liack  taxes  under  the  claim  that  the 
charter  exemptions  were  unconstltntioual. 

10.  Two  companies  had  charters  anthorizing 
the  coustmction  of  railroads,  part  of  which 
wonld  have  cowed  the  same  general  territory, 
1>at  only  one  of  the  charters  contained  a  prori- 
sion  for  tax  exemption  to  aid  in  paring  the 
-debts  incurred  b7  the  conrtmctiou.  Both  char- 
ters erentnally  came  into  the  hands  of  ttie 
same  parties,  and  ouly  one  line  was  built,  in  the 
construction  of  which  the  accomits  of  the  two 
companies  were  iuextricablj  confused.  HtM, 
that  the  rosd  was  not  cooetrncted  ander  the 
ohsrter  granting  the  exemption,  so  as  to  give  a 
new  company,  formed  by  the  consolidation  of 
the  two,  any  claim  for  ezemptltHi  from  taxes 
under  the  charts. 

ll.I^wB  1882,  p.  1011,  and  Laws  1884,  p. 
936,  amendatory  toereto.  proTidiug  for  the  con- 
solidation of  two  railroad  companies  into  one, 
each  contained  a  provision  whereby  the  new 
company  might  for  80  yearn,  nnless  the  aam- 
ings  would  pay  8  per  cent,  dividends  on  tin 
capital  stoc^  appropriate  Its  taxes  to  debts  to 
be  incurred  in  the  construction  of  the  railroad. 
Held,  that  no  exemption  from  taxation  was 
made  as  to  the  road  already  coustnicted  at  the 
time  of  the  consolidation. 

12.  One  who  claims  exemption  from  taxation 
has  die  burden  to  show  that  all  the  conditions 
-on  which  the  exemption  was  based  hare  been 
at  all  times  fiilfilled. 

18.  Laws  1870,  p.  263,  Is  a  proririon  in  the 
charter  of  a  certain  railroad  company  whereby 
it  waB  allowed  to  appropriate  its  taxes  to  the 
payment  of  debts  to  be  Incurred  in  the  con- 
struction of  its  road.  Laws  1875,  p.  66,  in  re- 
lation to  the  collection  of  a  prirllege  tax  from 
railroads,  provided  that  all  other  acts  nader 
which  railroad  taxes  miftbt  be  collected  In  a 
diffo-sitt  way  were  thereby  repealed.  Laws 
1878.  p.  78.  increasing  the  amount  of  the  prir- 
Uege  tax,  made  a  special  exception  of  another 
road  than  the  one  in  qoeation.  Code  1880,  ii 
087-608,  proTlde  that  all  railroads  shall  be  sub- 
ject to  taxation,  except  the  very  portions  la 
process  of  construction.  Laws  1SS2.  p.  1011, 
antborizing  the  consolldatioa  of  the  road  in 
'question  with  other  roads,  provided  that  the 
new  company  should  have  all  the  "righta, 
grants,  aud  immunities  now  enjoyed  by  such 
-companies."  Held  that,  the  immunity  from  tax- 
ation having  been  repealed,  no  rlf^hts  in  that  re> 
gard  were  acquired  by  the  new  company. 

14.  Laws  18^,  pp.  29-31.  Laws  ISS^,  p^  40, 
and  Laws  1800,  p.  18,  recognizing  the  supposed 
-exemption  of  certain  railroads  from  taxation  by 
previous  charters,  aud  declaring  the  legislative 
Intent  that  general  taxation  laws  should  not 


interfere  therewith,  do  not  therein  create  u 
exemption  otherwise  nonexistent. 
16.  Laws  ISra,  pu  288,  included  fat  ^  cfaarttf 
of  a  certain  railroad  company  a  pennbrion  to 
appropriate,  under  certain  UaxKatioBS,  taxes  Ik 
a  period  of  80  years  to  the  payment  ot  debts  to 
be  incurred  In  the  construction  of  the  road.  By 
Code  1880,  (I  S97-608,  all  railroads  are  mtU 
mbject  to  taxation,  except  tte  tcit  poctloas  b 
process  of  cMistmetloiL  EM,  that  tin*  exsq^ 
tlon  was  repealed. 

Api>eel  from  ctaaaecfy  flourt  Hinds  eonnty; 

H.  O.  Conn,  (XumetikR 
I     Bill  by  Wirt  Adanis,  rerenne  agent,  agabut 
\  the  Yanoo  A  Bllsslasippl  Valley  BaUroad  Coa- 

pnny  and  another,  to  subject  certain  property 
'  to  the  payment  of  back  tnxea.  Fran  a.  Jndf- 
!  me&t  In  Cavw  of  complalnuit,  defenrtaiite  ap^ 
j  pe^  Afflnufid. 

Hayes  k  Harris,  tor  aroeHantB.  Orth 
\  Beckett  ft  Klmbrough,  J.  A.  P.  Oampbdl.  ud 
)  Qreen  ft  Green,  for  appellee. 

OATCm  l^edal  jQdg&    TMa  aott  mi 
:  broni^  by  appellee  agalnat  Ow  railroad  prop- 
:  erty  fommty  owned  1^  tbe  LotdarBK  Nnr 
;  Orleans  ft  Toao  Batlroad  Oompany.  taidnd- 
In;       Natclieit  JaAaon  ft  Gtrinmbna  Bill- 
j  road  Company,  f<v  flw  ad  Taloreaa  tans 
I  dalmed  to  be  doe  tbemm  tor  Uie  years  18M 
:  to  1891,  IndnslTe*  and  to  entorce  a  Itai  tSmt- 
i  for  on  tiiat  part  (rf  the  line  of  aald  rallroid 
:  extending  from  the  Louisiana  state  line,  m 
I  tbe  south,  to  the  Tennessee  state  line,  on  the 
j  n<»th,  a  distance  «f  about  ftl6  mlle^  and  iv 
on  tbe  brancbes  of  aatd  road,— one  loMnni  u 
!  tbe  Tallaliatcble  Bran<di.  about  tlie  dlstaaee 
I  of  89  mllea,  and  a  part  of  Qie  Intmcb  knnra 
'  as  the  RlTovlde  DlTiskm  or  Loop,  a  dlstasee 
I  of  about  86  rafles.  The  enlt  Is  brongbt  under 
!  Hie  act  of  18M  (Lava  18B4,  p.  29)  aQthorlsin{ 
:  tbe  rerenne  agent  to  ane  tor  and  reeo>ver  Imek 
\  taxe&  It  to  a  proceeding  wholly  in  rem.  no 
i  personal  Judgment  being  aonght    Hie  oolt 
,  against  that  part  of  tlK  line  abore  nmtloiud 
was  numbered  orlgfnally  Na  1,449:  nils  snit 
I  Includes  a  similar  <dalm  for  ad  valorem  had 
1  taxes  for  same  period  ma  the  property  kDOwn 
I  as  tbe  Natches,  Jackson  ft  Golnmbns  BaD- 
road;  the  last-named  road  having  bem  par 
,  chased  by  the  LoulsTllle,  New  Orleans  ft  Ta- 
as  Railroad  Oompany  In  the  year  ia9(k  TUi 
suit  was  numbered  originally  No.  1.681.  Tbe 
two  suits  were  constrtldated  In  the  lower 
court,  to  facilitate  trial;  each  party  reeerring 
the  right  to  Intnpose  any  and  all  d^ensM  or 
claims  aa  If  BO  eonsoUdatlon  bad  occ^ured. 
Judgment  was  rendered  In  the  lower  coort 
for  appellee  tor  tiiie  amount  claimed,  and  tbe 
property  mentltmed  subjected  to  tlie  payment 
of  said  Judgmmt   Aroeal  was  token  then- 
from  to  this  court,  and  appellants  assign  &• 
rors  as  toDows:  That  tbe  court  below  erred: 
"(1)  In  not  granting  application  to  remove 
case  No.  1,681  (original)  to  the  federal  court 
<2)  Tlut  Qie  ^'opoly  was  not  liable  to  be  ti- 
seesed  for  back  taxes,  as  claimed,  becanse 
the  ad  valorem  taxes  for  said  years,  pursuant 
to  law,  were  authorized  to  be  paid  by  a  prir- 
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tlese  t>x  Id  Hen  thereof,  rated  at  a  epedfled 
mam  per  mile  of  said  road,  and  that  said  prtr- 
■ege  tax  was  paid,  pnmiaat  to  law,  by  the 
appropriation  of  the  amount  of  each  year*! 
tmxBB  on  said  ttne  of  road  to  Hie  debt  incur* 
red  In  the  comtnuitloa  of  said  road,  pnraiiaiit 
to  the  proTlalona  of  section  21  of  Hie  MobUe 
St   Northweatern  Railroad  Company  diarter 
(Lawi  1870,  p.  288),  whkb  said  section  21 
wu  incorporated  In  the  chartnv  of  the  com- 
panlea  [raUroad]  constructing  said  road;  said 
voada  belns  afterwards  consolidated  Into  the 
XjOuisTlUe,  New  Orleans  ft  Texas  RaUroad 
Company,  and  said  sectloD  21  being  also  In- 
coilKwated  Into  the  act  of  tha  legislature  au- 
tborlElng  aald  consolidation;  said  railroads 
not  having  beea  able  to  pay  oat  of  thefar  eam- 
Inga  the  dirldend  of  8%  as  prorlded  In  said 
•ection  21.  (3)  Iliat  the  IlIInolB  Central  Rail- 
road Company  was  a  bona  flde  purchaser  of 
•aid  property  for  a  Talnable  eonslderatlott, 
without  notice  of  any  taxes  being  due  or 
dalmed  upon  said  property.   (4)  That  the 
■tate  was  estopped  In  tills  cam  from  claiming 
Mid  aeetion  21.  and  tiie  acts  of  tbe  legislature 
amendatory  thereof,  to  be  In  violation  of  tbe 
oonstttutioD  of  1868  of  Ulsalaalppl."  App^ 
Imnta  also  insist  that  this  court  has  no  power 
to  examine  and  determine  questions  of  fiict 
aiqtearlng  in  the  reeord,  but  which  were  not 
eonaldered  and  acted  upon     the  lower  court 
To  these  defensea  appeUee  intttposes  the  fol- 
lowing objectlmis:  "(l)  That  these  defenses 
were  interposed  by  appWlants  before  the  rail- 
road aaseeeors  at  tlie  time  of  the  asseesment 
ander  which  this  snit  was  Instituted  was  be- 
ing considered  by  tliem,  and  was  considered 
by  said  railroad  assessors,  and  by  them  ad- 
judged against  appellants,  and  by  reason 
thereof  became  res  adjodlcata;  that  Hie  ae^er 
of  the  railroad  assessOTS  making  the  aeoees 
ment  was  conclaatre,  and  not  subject  to  col- 
lateral  attack,   (t)  That  the  same  defenaes 
bad  been  Interposed  in  ^erloos  salts  In  the 
supreme  court  of  this  state  between  the  par^ 
ties  hereto,  and  had  been  In  said  suits  ad- 
judged agalnat  appdlants,  and  by  reason 
tiMreof  become  and  were  res  adjndleata  of 
file  legal  qnestitAs  InTolred,  and,  if  bot  res 
adjudlcata,  were  conclusive  against  appel- 
lants imder  the  rule  of  stare  decisis.  (3» 
That  section  21  of  the  Mobile  ft  Northwest- 
ern Bailroad  Ctompany,  and  tbe  acts  of  the 
legislature  amendatory  tbmof,  had  been  re- 
pealed by  subsequent  acta  ot  the  legislature 
and  by  the  Code  of  1880,  and  that  the  at- 
tempted exemption  or  appropriation  of  taxes 
by  BBld  section  21  was  In  Tlolation  of  tbe  con- 
stitution of  18C9.  and  void  ab  hiltlo.   (4)  Tba^ 
llie  railroad  was  constructed  by  a  raflroad 
company  whose  charter  contained  no  exemp- 
tloD  or  appropriation  of  taxes,  and  that  the 
«€DStmctlon  of  the  branch  roads  by  the  Lon- 
Isrllle,  New  Orleans  ft  Texas  road  did  not 
entitle  th«n  to  dalm  exempdon  of  aald 
Iwendies  from  taxation.   <S)  That  the  roads 
bad  been  able  to  pay  out  ot  their  earnings  a 
dMdend  of  8%  iqioa  HitSr  capital  itock,  ever 


and  above  fii^  propw  debts  and  UablUtiea, 
and  for  that  reason  wet*  not  entitled  to  dalm 
eotemptlon  from  taxation." 

In  the  scope  of  the  InvestlgatiMi  neceaaary 
for  tiw  i«oper  comprehenslm  and  applica- 
tion of  tbe  legal  iMlnclpIes  involved,  we  are 
much  Indebted  to  counsel  for  tiw  Indnatry 
and  ablUly  and  the  tbonmghneis  with  which 
they  have  proeeoted  tbe  various  queatlODa  to 
us,  leaving  the  court  but  little  to  do,  save 
collate  and  apply  the  prtnclplea  Invited  by 
tiie  facts. 

The  portion  of  the  railroad  line  upon  which 
the  taxes  are  claimed  extends  from  tbe 
Louisiana  state  Ibie,  on  the  south,  to  the 
Tameesee  state  line,  npon  the  north,  pass- 
Ing  through  portions  of  tbe  counties  of 
Amite,  Franklin,  Jefferson,  Olalbome,  and 
Warren,  aoutii  of  Vlcksburg,  a  distance  of 
about  101  miles;  thence  northward,  through 
portions  of  the  comities  of  Warren,  lasaque- 
na,  Sharkey,  Washington,  Bolivar,  Coahoma, 
Tnlca,  and  De  Sota.  a  distance  of  about  214 
ndlea;  aggr^ting  upon  tlie  main  Une  a 
aistance  of  81fi  miles  In  MlaalSBlppi;  and  alao 
upon  a  part  of  tbe  Blveralde  Division,  ex- 
tCTdlDg  from  Wllslnski  to  Ooahoma  station, 
on  the  north,  and  from  Hampton  to  Rolling* 
forte  on  tbe  ■outh.—an  aggregate  distance  of 
abovt  80  miles  on  the  Loop  or  Btvoride  Dl- 
visloD,  and  also  upon  the  Tallahatchie 
Branch,  extending  from  Olaricsdale  to  Hln- 
ter  City,  a  distance  of  about  8D  miles.  In 
Mardi,  1866,  the  revenue  agent  filed  notice 
with  the  railroad  commissioners,  who  by  the 
law  are  railroad  assessora,  that  the  prop- 
erty above  described  had  escaped  taxation 
by  reason  of  not  havii^  been  assessed  for 
the  years  1886  to  1901,  inclusive,  and  named 
the  Yazoo  ft  Mississippi  Valley  Balh^ 
Company  and  the  nUnola  Central  Ralhnad 
Company  as  owners.  In  April,  188S,  the 
revenue  agent  filed  wltb  said  commissions 
additional  notice,  with  Interrc^atorlea  for 
said  owners  to  answer  as  followa:  "(1) 
When  the  main  Une,  Riverside  Dlvlslcm,  and 
Tallahatchie  Branch  were  constructed.  (2) 
The  cost  of  construction,  amount  of  dona- 
tions, amonnt  of  stock,  amount  paid  for 
same,  and  the  earnings,  gross  and  net;  the 
nature  and  character  of  affidavits  filed,  and 
of  the  receipts  obtained  from  tiie  sberiffB." 
Order  was  made  by  the  railroad  commiaslwi- 
era,  requiring  tbe  appellanta  to  answer.  Ap* 
pellants  answered  by  averring  that  the  rail- 
road assessm  had  no  authority  to  assess 
the  taxes  for  the  yeara  named;  that  tbe 
commutation  law  had  been  accepted  for  aald 
years,  and  therefwe  ad  valorem  taxes  were 
not  necessary  to  be  aeaessed,  and  hence  the 
land  had  not  escaped  taxation.  The  objec- 
tions of  appellanta  to  the  making  of  assesa- 
ments  were  overruled  by  the  commissioners, 
and  schedules  of  the  property,  as  required  by 
law,  were  ordered  to  be  filed  by  appellants 
with  the  commissioners  by  the  first  Monday 
Of  August,  189&.  Appellanta  declined  to  an* 
Bwer  tfi»  Interrogatorlea,  and  Oie  mattert 
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were  art  tet  heajOag  on  the  flnt  Sfonday  of 
September,  1806.  On  the  27th  of  AngUBt, 
1885,  eniellantB  filed  a  bill  and  obtained  an 
Injunction  againat  the  railroad  eommlsdon- 
era  and  reTmue  agent  to  preroit  the  tJh 
aeasment  of  said  proper^.  On  September 
28,  1886t  the  Injunction  was  dlaaolred.  Ap- 
peal was  taken  to  the  st^reme  oonrt,  and  on 
December  2,  1896,  the  decree  dlssolTlng  the 
injunction  was  affirmed.  Case  No.  8^12,  re- 
ported In  78  Miss.  648,  19  South.  91.  On 
February  6, 1896,  the  railroad  asseasors  made 
an  order  assessing  said  property.  Tbs 
sessment  remained  on  file  30  days,  opm  to 
objections.  2v'o  objections  being  filed,  the 
order  making  tbe  assessxaeut  was  confirmed 
by  the  assessors  on  March  17,  1896.  The 
appellants  appealed  from  the  order  making 
the  assessments  by  tbe  railroad  commission- 
era  to  tbe  circuit  court  of  Hinds  county, 
Miss.,  and  this  appeal  was  dismissed  by  the 
circuit  court  for  lack  of  Jurisdiction.  No 
appeal  from  tbe  action  of  tbe  circuit  court 
in  dismissing  said  appeal  was  taken.  On 
NoTember  19,  1896,  the  revenue  agent  filed 
the  blU  herein,  original  Na  1,449.  To  this 
bill  the  Tazoo  &  Mississippi  Valley  Railroad 
Company  filed  two  pleas.  One  of  tbem  (be- 
ing the  pendency  of  the  appeal  in  the  cir- 
cuit court)  was  subsequently  withdrawn, 
and  not  considered.  One  averred  the  proTi- 
Blous  of  sections  3876  to  8886,  iDclualTe,  of 
Code  1892.  to  be  unconstitutional  and  void, 
and  the  act  of  1894  authorizing  assessments 
for  back  taxes,  and  suits  to  be  instituted 
thereon,  to  be  unconstitutional  and  Told. 
The  Illinois  Central  Railroad  Ccanpany  de- 
murred, assigning  as  causes  that  tbe  bill 
showed  no  Uabllity  on  them,  nor  any  reason 
for  making  them  defendants;  that  the  act 
of  1894  authorizing  ai^essment  of  back  tax- 
es was  unconstitutional  and  void,  because  In 
violation  of  section  14  and  section  112  of  the 
constitution  of  Mississippi  (1800),  and  In  vio- 
lation of  the  fonrteenth  amendment  of  tbe 
constitution  of  the  United  States.  The  plea 
was  holden  insufficient,  and  the  demurrer 
overruled.  Appeal  was  taken  to  tbe  supreme 
court,  and  the  decree  of  tbe  lower  court  af- 
firmed. Reported  in  77  Miss.  764.  26  South. 
S!^.  In  1808  tbe  revenue  agent  gave  notice 
to  tbe  railroad  commissioners  that  the  Natch- 
ez, Jackson  &  Columbus  Railroad  Company 
bad  escaped  taxation  for  lack  of  assossment 
for  tbe  years  1886  to  1891,  iuclnsive,  and 
named  the  Yazoo  &  Miaslsslppi  Railroad 
Company  and  tbe  Illinois  Central  Railroad 
Company  as  the  owners.  Notices  were  giv- 
en to  the  alleged  owners  as  required  by  law, 
and  on  August  1,  1808,  asseramoit  was  made 
of  tbe  property  of  the  Natchcx,  Jackson  & 
Columbus  Railroad  Company;  the  assess- 
ment to  remain  on  file  for  objections.  No 
objections  were  filed,  but  on  August  4,  1898, 
the  Illinois  Central  Railroad  (Company  filed 
a  bill  in,  and  o*btaIned  an  Injunction  from, 
tbe  United  States  circuit  court,  restraining 
the  conuuissloners  tram  certifying  the  aa- 


•esament  to  the  counties,  and  Am 

agent  from  suing  on  the  asaeesmcnt.  Om 

Fetnuary  7,  188^  tiie  restraining  order  wu 
discharged,  and  an  appeal  taken  to  tbe  Unit- 
ed States  circuit  court  of  appeals,  wblch 
peal  was  dismissed  tor  lacft  of  JorladlctkM 
on  April  26, 1899.  On  Aprfl  26. 1889^  tbe  rer^ 
mm  agent  filed  Us  bill  henta,  DonAered  V- 
681  originally,  setting  to  subject  13ie  piupetty 
of  the  Natcbei,  Jackson  A  Coliimlnis  Railroad 
to  the  taxes  under  said  assessment-  On 
May  1.  1800,  the  United  States  drcult  oonrt 
dismissed  the  bUl  of  tbe  railroad  eampany, 
and  an  appeal  was  taken  tberefrom  to  tb* 
United  States  supreme  covxt  On  January  T, 
1901,  tbe  United  Statea  suprane  court  re- 
versed the  decree  of  the  United  States  di^ 
cult  court,  and  remanded  the  case.  21  Sep. 
Ct  261,  46  U  Ed.  4ia  Tbls  revosal  of  tb» 
decree  dismissing  the  blU  occurred  on  a  point 
of  pleading,  and  did  not  touch  the  merits  of 
tbe  blU.  On  29th  of  April,  1888.  tbe  defend- 
ants In  the  lower  court  (appellants)  filed  pe- 
tition asking  removal  of  cauae  numbered  1,- 
681  (original)  to  tbe  federal  court,  and  gavo 
b<md  for  such  removaL  On  May  8,  1889^ 
the  court  bdow  refused  to  grant  petition  for 
r^oval.  and  defeidants  excepted.  On  May 
8,  1899,  by  agreement,  the  two  caaes,  nnm- 
bered  respectively  1,449  and  1,681,  were  cnn- 
j  Bolldated:  It  being  agreed  that  such  con- 
j  solldatlon  was  only  to  facilitate  the  trial 
I  and  save  costa;  both  parties  reaarvlng  aU 
■■  righto  of  claim  or  defeinse  applicable  to  ei- 
I  ther.  At  the  January  term,  1900,  the  con- 
I  soUdated  cause  was  submitted  for  bearing 
on  bills,  answer,  exhibits,  prooft,  pleadings 
and  record,  and  decree  rendered  subJectiDg 
the  property  named  In  each  suit  to  the  taxes 
of  1886  to  1891,  inclnalTe.  From  tills  dsensb 
appeal  was  token  to  this  court 

The  right  to  remove  causes  from  tbe  state 
to  the  federal  court  only  exlsto  where  there 
la  contained  in  the  plalntlfTa  cause  of  action, 
as  stated,  a  case  arliting  under  the  constito- 
tion  m  laws  at  tbe  United  Stotes.  Others 
wise  the  federal  court  has  no  Jurlsdlctloii.  It 
is  of  no  avail  that  the  statement  at  a  case  to- 
Tolvtug  a  federal  question  arises  out  vt  tbe 
pleadings  of  tbe  defendant,  or  Is  stated  sug- 
gestively by  the  complainant  in  his  bill. 
There  is  no  difference  In  the  a^Ucatton  of 
this  restrictive  condition,  irtietSier  the  Juris- 
diction be  lnv<Aed  originally  In  tbe  federal 
court,  or  upon  an  application  to  remove  from 
the  stote  court  In  the  case  of  State  of  Ten- 
n^see  v.  Bank  of  Commerce,  162  U.  S.  464, 
14  Sup.  Ct  664,  38  L.  Ed.  611.  the  court  aays: 
"In  the  first  and  second  bills  the  only  refer- 
ence to  the  constitution  or  laws  of  the  United 
Statea  fs  tbe  suggestion  that  the  defendant 
will  contend  that  the  law  of  the  state  under 
which  the  plaintiffs  claim  Is  void  because  In 
contravention  of  the  constitution  of  tiie  Unit- 
ed States,  and  by  the  setUed  law  of  this 
court  as  appears  from  the  dedslons  above 
<dted,  a  auggestlon  by  one  party  that  tbe  oth- 
er  will  Of  may  set  up  a  claim  under  the  con- 
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atltntlon  or  lawi  oi  the  United  States  does 
Dot  make  the  case  om  arising  onder  the  oon- 
atltatlon  w  tluwe  laws.  The  cmlj  zl^t 
dalmed  bj  ttie  plaintiffs  Is  under  die  law  vt 
the  state  of  Tenneeaee,  and  they  assert  no 
right  whatever  ondar  the  constlttttlon  and 
laws  Qt  the  United  States.  Und»  the  act  of 
Auffost  18,  188S,  c.  see,  ttie  drcnlt  comt  of 
tte  United  States  has  no  jorisdlctkm,  either 
4Mlg!nal  or  hy  ienx>Tal  from  a  state  court,  <tf 
«  snlt  as  one  arising  under  the  constltntlon, 
laws,  or  treaties  of  the  United  States,  nnless 
ttat  appears  the  plaintiff's  stetsraent  of 
Us  own  claim."  In  the  case  at  bar  the  eom- 
plftliuuif  a  cause  of  utlon  Is  asserted  mMj 
under  tbB  laws  of  the  state  of  Miaslsslpitf. 
-After  eompIetlDg  the  statement  of  his  claim 
voder  the  laws  of  flw  state,  the  complain- 
ant anggestlvdj  states  the  defenses  inter- 
posed 1^  the  defendante  irtien  the  applica- 
tion to  hare  the  propoiy  ossnssnrt  wss  pend> 
big  before  the  railroad  commisBioDera.  Oon- 
ceding  that  these  defoises  Inrolyed  a  federal 
^nsstkm,  yet  they  sre  not  a  part  vt  the  state- 
nsat  of  cfHnplalnanf  s  claim.  This  <dalm 
-was  complete  in  statement,  without  rtferoioe 
to  the  defenses  -wtdA  had  been  or  might  be 
IntepOMd  b7  d^endants.  niers  was  no  »- 
COT  In  oremillng  the  appUcattwi  to  remore. 

The  force  and  effect  of  tiie  decision  ctf  the 
railroad  commlsdoners  In  determining  the  lia- 
bility of  the  propgty  to  taxation  and  asjesa' 
ing  it  Is  determinable  In  this  ctrilateial  attack 
Iqr  the  jurisdiction  of  the  railroad  eonmls- 
mkmeot  acting  aa  railroad  assessors.  Tlie  «f- 
flce^  duties,  and  powers  of  the  railroad  a» 
SBssws  are  wholly  l^clslatlTe^  and  are  found 
In  sections  887B  to  8888,  IncIusiTe,  of  the 
<3ode  of  1802.  Bailroad  assessns  is  not  an 
-office  established  by  the  ctmatitatlon,  nor  is 
It  an  Infolor  ctmrt,  established  under  au- 
thority of  sectton  172,  Const  Miss.  1880;  bat 
It  was  created  under  and  pursuant  to  section 
112.  Const  Wm,  1800,  which  section,  after 
■declaring  general  rules  for  assessment  of 
PRH^erty,  provides:  *^t  the  legislature  may 
pro^de  for  a  special  mode  ot  Taluatlon  and 
assessment  for  railroads  and  railroad  and 
other  oor]>orate  property.  •  •  •  But  all 
<nch  shall  be  assessed  at  Ite  true  Taloe.'* 
Pursuant  to  this  constltntUHial  authorisation 
to  provide  a  *^q»eclal  mode  tor  Taluatton  and 
assessment  of  railroads  and  railroad  and  oth- 
er corporate  property."  sections  8875  to  8886. 
JncloalTe,  Cods  1892,  were  enacted.  Looking 
to  these  sectiMis  for  tiie  Inrlsdlctbm  of  the 
railroad  assessors,  It  is  found  that  the  legla* 
lature  kept  within  the  constitutional  limita- 
tions  In  couferrlng  power  upon  them,  and 
that  powOT  la  to  assess  and  Talue^  ajod  Is 
found  In  sections  8877,  3878.  supra.  Sectkm 
2877  rei^  as  follows:  "The  members  of  the 
railroad  commission,  are  constituted  state 
ralbroad  assessors,  and  tiiey  ahall  iq^m  ttie 
receipt  or  making  and  cunpletloi  of  the 
schedules,  provided  for  in  the  last  two  sec- 
tions, assess  sll  railroads,  telegraj^  sleeping 
«ar  and  express  company  property  liable  to 


taxatUm  In  tbe  stat^  affixing  Ite  true  valuer 
so  ttut  SDch  prvperljF  shsll  bear  ite  Just  pro- 
pwtlon  of  taxation,  taking  Into  consideration 
the  value  of  ttw  frandilse,  and  the  capital 
Mock  engaged  in  the  busineas  In  tills  state; 
and  the  railroad  assessm  may  adcvt  otliar 
and  further  mlea,  necessary  and  pn^  to 
ascertain  the  value  of  urupcrty  to  be  aMOssefl 
by  tiiem.  Including  tiie  amount  of  capital  en- 
gaged to  the  budneaa  In  this  state;''  Beetlon 
8878  says:  -It  In  anj  caae  tin  railroad  as- 
sessors have  reason  to  believe,  that  any  rail- 
road company,  or  person  owning  or  operating 
a  railroad,  baa  radaed  a  false  or  fraudulent 
schedule,  and  that  an  assessment  predicated 
thereon  will  relieve  such  company  or  poson 
of  a  just  share  oC  taxatim,  they  diall  not 
In  maUng  the  assessment  be  bound  tiureby. 
but  they  shall  make  out  a  proper  schedule  as 
if  none  had  been  rendered,  first  giving  such 
person  or  company  five  days*  notice  to  come 
forward  at  a  time  and  place  to  be  named, 
and  show  cause  irty  such  course  should  not 
be  pursued.  Such  notice  shall  be  served  and 
returned  as  a  summons  from  court**  niese 
sections  are  a  part  of  the  general  revenue 
law,  and  confw  upm  the  railroad  asseasmcs 
the  duty  and  powers,  as  to  railroad  and  other 
corpwato  property,  tliat  1^  the  general  lav 
are  eonfmed  iipon  the  tax  assessors  and 
boards  of  supervlsMS  together  as  to  all  other 
species  of  pn^erty.  The  same  duties  ar»  to 
be  performed,  the  same  resnlte  to  be  ascer- 
tained. In  eadi  case  the  ivopnty  Is  to  be 
aasessed,  and  Ite  true  value  affixed,  tt  Is 
mged  by  tiie  sppdlee  tiiat  the  railroad  a»- 
sessns  had  Jurlsdlctitm  to  detomine  the  Ua- 
bllltT  ot  railroads  to  taxation,  and.  In  the 
exwdse  of  such  power,  to  detwmlne  the  ex* 
Istence  and  the  constitutionality  of  any  claim 
of  exemption  from  taxation  appearing  in  the 
schedules  filed,  or  otiiwwlse  ivesented  to 
them,  nils  contention  Is  based  upon  tills 
language  near  the  coiuHurifm  of  secttra  88'RS, 
iupra.  via.:  "And  If  any  of  such  property  Is 
claimed  to  be  exnnpt  tram  taxation.  It  dull 
be  separately  stated,  and  the  law  cited  under 
which  the  claim  la  made.**  And  upon  iliia 
lango^  In  section  8877,  supra,  vis.:  "That 
the  railroad  assessors  shall  upon  the  receipt 
or  making  and  completing  at  the  sdxedolea, 
provided  for  to  the  last  two  sections,  assess 
all  raihnads  •  •  •  liable  to  taxatkm." 
Sectitm  887S,  supra,  provides  for  ffilng  of 
schedules,  and  Bpedflcally  enumerates  the 
various  Items  of  information  required  to  ap> 
pear  thereto;  but  It  does  not  In  terms,  pur- 
pose, or  effect  purport  to  confo'  or  d^lne 
jurisdiction.  The  noncompliance  of  the  rail- 
road with  ttie  requirement  ot  filing  schedules 
to  no  way  affecto  Ihe  power  or  duties  of  the 
railroad  aasessors.  In  secti<m  8876,  supra, 
this  provision  tor  such  taOure  to  comply  ex^ 
Ista:  "In  case  of  failure,  n^lect  or  refnsat 
the  commlssionCTs  shall  make  out  such  sAedf 
nle  Cram  the  bnt  toformattoai  obtatoable.*' 

The  detvmlnathm  ot  questions  of  exemp- 
tion flcom  taxation,  Inv<^vlng  the  eoosttto- 
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tlonal  flotborteatlon  of  the  legblatnre,  and 
of  the  legldatlve  acts  ttaorennder,  pertabu 
to  the  highest  and  loost  Important  eserdse 
of  the  Judicial  f mictions.  The  power  to  ex- 
erdae  these  Important  dntlra  must  not  rest 
upon  Inference.  It  must  be  presumed  that 
the  iQslslature  would  not  hare  intoided  to 
oonfer  this  power  vpm  tts  railroad  aa- 
aessora  without  eipreesiiv  auch  Intent  In 
clear,  unmlatakaUe  language;  and  It  must 
also  be  preamned  that  tiie  l^^ator^  In 
mactlng  the  statute  under  consideration, 
intended  to  enact  a  law  within  and  to  the  ex- 
tent only  of  the  auUuMity  conferred  iqion 
them  In  that  behalf  by  aeeUon  112  of  the 
omstttntitm  of  Mlsstsslppl,  supra,  wUeh  au- 
thority was  '*to  proTlde  a  spedai  mode  of 
imluatlon  and  assessm^t  of  rallroada, 
*  *  *  an  aoch  property  to  be  aaseosed  at 
Its  true  Talne."  There  is  nothing  in  tble 
language  of  the.  constitution  Indicating  any 
purpose  to  authwlae  the  l^alature  to  con- 
fer any  jurisdiction  upon  the  parties  or  party 
selected  to  perform  this  duty,  eze^  such 
aa  was  neceasary  to  asseaa  and  ralue  a  cer- 
tain qwdea  of  propoty  In  the  aame  manner 
and  to  the  same  extent  Oiat  the  officers  pro- 
Thted  by  title  constttntlon,  via.,  tax  aaaesaora 
and  boerda  of  lupervlaora,  should  aaaeas  and 
Tatue  all  other  spedes  of  property.  In  both 
caaea  the  aame  porpoaee  were  to  be  snb- 
aerred.  There  la  no  special  slgnlflcance  to 
be  attached  to  the  wt»ds  "Ualde  to  taxa- 
tion," In  this  comiectlcHL  The  same  wor^ 
In  Qie  aame  revenue  law,  and  reforing  to 
the  dutlea  at  the  tax  assessor  and  to  tbgrne 
of  the  boarda  of  anperrlaora,  are  used  and 
mean  the  aame  In  each  place.  It  Is  only  a 
gmeral  temr  used  to  distinguish  the  proper- 
ty to  be  assessed,  as  separating  it  from  other 
property  not  liable  to  taxation,  wheth«r  ex- 
«npt  therettom  by  general  law  <»>  other- 
wise. The  law  detwmlnca  what  property  is 
llaUe  to  assessment  Its  liability  under  the 
law  is  not  affected  Iqr  tiie  act  of  assessment 
Section  8764,  Code  1883,  prorldes  fiiat  the 
"assessMS  shall  assess  the  rolls,  and  all  per- 
smal  ivoperty  subject  to  taxation,  and  shall 
set  down  hi  the  assessmoit  ndle  *  ■  « 
each  tt«n  of  personal  property  liable  to  tax- 
ation." Sections  8772,  8778,  Id.,  anthorlae 
the  assessor  to  assess  lands  not  returned  or 
rendered  to  him,  and  tiic  ralue  fixed,  as  In 
other  casea.  Section  8774,  Id.,  provides  how 
the  land  ndla  ahall  be  made  np,  and  says, 
*  •  land  of  the  United  Statee  and 
other  laud  exonpt  from  taxation  shall  be 
set  down  In  separate  columna.**  Section 
3788.  Id.,  says,  "The  boards  of  soperrlsors 
of  each  county  shall  hold  a  meeting  at  tiie 
court  house  on  Ist  Monday  of  August  to 
hear  objections  to  aaaessment  and  examine 
same,  *  •  •  and  shall  determine  all  ex- 
ceptions thereto."  The  manner  of  aseew- 
ment  of  all  property,  and  the  powers  and 
duties  €t  all  offlcera  charged  with  the  as- 
sessment and  valuation  of  property,  are  one 
hamumlons  Bch«ne,  with  no  dtotlnctlon  aa  to 


the  sphere  of  duty  or  extent  of  the  poi 
of  the  officos  in  its  perfmnanM.   The  raS- 
road  aaseBsors,  In  making  aaaessments  and 
In  hearing  and  determining  obJecUona  there- 
to^ are  exerdati^t  the  same  datlea,  and  tbeir 
judgments  in  such  case  are  entitled  to  tlie 
same  consideration,  and  hare  the  same  de- 
gree of  coneluaiTeneas,  which  pertain  to  the 
Jodgmoita  of  boards  of  snperrlaon  In  ttsa 
discharge  of  their  dutlea  of  tike  nature. 
Their  Judgments  are  conclnalve  "regarfflnc 
assessments  only,  aa  to  lir^nila'ltleB,  and 
matters  of  fact  resting  wholly  In  paia,  Init 
are  not  Anal  as  to  qnestlonB  of  exranptJen, 
under  either  statutory  or  constitutional  pra- 
visloua."   Bee  Hone  r.  Oreei.  62  Ulas.  430; 
City  of  Meridian  t.  PhUUpa,  65  Mlsa.  S64,  •* 
South.  IIH;  Same  t.  Bagadal^  67  Mlas.  88, 
6  SOU0L  1091  Ban  ▼.  Olty  ot  Meridian,  1f» 
Mlas.  B3,  «  South.  645.  Itie  board  of  raO- 
rood  aaaessora  did  not  have  Jurisdiction  to 
determine  the  dalm  oC  exemptlan  Interpoaed. 
and  thertfore  the  bicte  which  would  be  In- 
TolTCd  In  the  determination  of  such  exemp- 
tion (Its  existence,  lt>  betaig  earned,  dischar- 
ged, or  terminated)  have  not  been  conelnded 
by  thcAr  flndlug.  l%eir  Judgment  touching 
the  claim  of  exemption  Is  void  beeanae  they 
wwe  without  Jurtsdl^lon,  aa  regards  It  and 
to  that  cxtoot  may  be  attaAed  collaterally. 
The  court  below  erred  In  holding  the  Judg- 
ment of  the  rattroad  assessors  res  adjudleata 
as  to  the  exemptira  dalmed.   Aa  to  all.  other 
mattm  Involved  In  the  assMnment  and  val- 
uation of  the  pn^rty,  the  Judgment  nl  flw 
railroad  aaseasors  was  eonclnalv& 

The  decree  ot  the  lower  comt  redtea  that 
c^aln  legal  queatlona  (stating  thent  spe- 
dficatly)  entitle  the  appdlee  to  the  relief 
prayed,  and  as  **to  all  other  tesnea  In  the 
case,  deeming  them  unnecessary  and  fanuna- 
terlal,  declines  to  ctwslder  than."  Among 
the  issues  presented  by  the  pleadings,  and 
declined  to  be  considered  by  the  court  be- 
low, are  the  issues  of  fhct  as  to  who  buUt 
the  road,  under  what  ehartw  It  was  eoo- 
strocted,  and  when  constructed,  and  also 
whether  w  not  the  road  could  have  paid  a 
dividend  of  8  per  cent  on  Ha  capital  stotft  out 
ia  its  earnings  ronalnbig  after  payment  of 
Us  debto  and  llabilltiea  during  the  yean  fer 
wblch  the  taxea  are  claimed.  We  are  asked 
by  the  appelleo  to  consider  and  determine 
thoae  facts,  and  ttie  evidence  pertaining 
thereto  which  appeara  In  the  record,  but  was 
declined  to  be  considered  by  tiie  court  below, 
such  deellnatlan  appearing  affirmatively  la 
the  decree  of  the  lower  court  Aro^iantft 
object  to  such  evMeoce  bebig  considered  by 
tblfl  court  Insisting  tiiat  this  court  having 
only  app^ate  Jurisdiction,  cannot  examine 
or  determine  mattera  of  fact  shown  by  the 
rec(H^  affirmatively,  to  have  not  been  acted 
upon  by  the  lower  court;  that  mith  action 
by  this  court  would  be  on  nereise  of  original, 
not  appellate,  Jurladletlon;  tlut  ttils  court 
should  restrict  Its  revision  to  the  Judgment 
of  the  lower  court  eonridered  In  connectim 
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witb  those  nutten  alone  ibown  by  ttie  rec- 
ord to  have  been  the  basis  of  the- Judgment. 

The  interestlnff  and  hnportent  qnestion 
imeaited  by  this  contention  has  not  hereto- 
fore been  considered  by  tbia  conr^  tn  the 
exact  aspect  aa  now  presented.   It  appears 
from  the  recitals  of  the  decree  of  the  lover 
court  that  the  canae  was  heard  npon  "ItUls, 
answer,  exhibits,  proofa,  pleadings,  and  rec- 
orcL"  The  whole  case  was  submitted  for 
bearing,  and  was  thwefore  subject  to  be 
considered.     Ordinarily    the  presumption 
-would  attach  that  the  case,  as  a  whole,  waa 
consldKed,  examined,  and  acted  upon  by  the 
lower  court,  and  would  be  clearly  goremed 
by  tbe  rules  frequently  applied  by  this  court, 
boldlDg  that  "the  appeal  brings  up  tbe  wbole 
case,  and  presents  tbe  question  whether  tbe 
decree  Is  right,  in  whole  or  in  part,  upon  tbe 
entire  record";  but  It  Is  very  ably  and  forci- 
bly argued  by  counsel  for  appellants  that  as 
It  afflrmatlTely  appears  by  the  record  in  this 
case  that  the  Issuea  of  fact,  and  tbe  evi- 
dence taken  and  submitted  on  those  Issues, 
were  not  nmsldered  or  acted  upon  by  the 
lower  court  Id  rendering  the  decree,  no  pre- 
sumption of  action  by  the  lower  court  can 
be  taken,  and  therefore  any  consideration 
and  action  by  this  court  upon  such  lasiies 
would  be  primary  and  original,  and  not  ap- 
pellate. 

Section  146.  Const.  Miss.  1890,  confers  and 
defines  the  Jmrlsdietion  of  this  court,  which  is 
*%ucb  jurisdiction  as  properly  belongs  to  a 
court  of  anieals."  This  language  excludes 
the  grant  of  original  Jurisdiction.  "Unlns 
expresaio  est  alterius  ezcluslo,"  except  as  the 
exercise  of  Jurisdiction  quasi  original  may 
properiy  be  necessary  to  the  effectual  exercise 
of  Its  appellate  powers.  In  recognition  of  the 
probable  necessity  of  the  exercise  of  this  im- 
plied addltlmi  to  the  power  expressly  given, 
the  l^lBlature  enacted  section  'iitSO,  Code 
1882,  which  provides  that  **tbe  supreme  court 
may  try  and  determine  all  Issues  of  fact 
which  may  arise  out  of  any  appeal  before  it, 
and  be  necessary  to  the  disposition  thereof." 
This  question.  In  Its  decision,  Involves  both 
the  power  and  the  practice  of  this  court  The 
power  Is  conferred  alone  by  the  constitution. 
The  practice  may  be  regulated  by  legislative 
enactment,  within  the  Umlta  of  the  power. 
Where  the  Judgment  of  the  lower  court  rests 
solely  upon  the  question  of  Jurisdiction,  and 
there  has  been  no  Judgment  upon  the  merits, 
then  in  such  case  the  only  matter  presented 
for  revision  by  this  court  would  be  the  action 
at  the  lower  court  upon  the  question  of  Its 
power  to  try.  There  would  not  have  been 
any  trial  of  the  cause  upon  Its  merits,  either 
as  to  the  law  or  the  facta.  The  case  of  Mc- 
Donald V.  Smalley,  1  Pet  620,  7  L.  Kd.  287. 
referred  to  counsel  for  appellants.  Is  a 
type  of  this  class  of  cases,  as  appears  from  the 
report  of  the  case:  "Tbe  court,  being  ad- 
vised upon  tbe  subject,  directed  the  counsel 
to  argue  the  point  of  Jurisdiction  only,  as  no 
otbflr  than  that  bad  been  decided  in  tbe 


court  from  which  the  appeal  had  been  taken.** 
An  appellate  court  reviews  and  revises  the 
Judgm«it  of  the  lower  court  If  that  Judg- 
ment be  only  upon  the  JurlsdIctloD,  then  that 
Is  the  only  question  to  be  reviewed.  If  the 
Judgment  of  the  lower  court  be  upon  the  mer- 
its, or  upon  both  the  question  of  Jurisdiction 
and  of  the  merits,  then  that  Judgment,  In  Its 
entirety,  Is  to  be  reviewed  and  revised  by 
tiie  appelate  court  In  tbe  case  at  bar  It  ap- 
pears from  the  record  that  the  cause  was 
submitted  and  heard  npon  the  "bills,  answer, 
exhibits,  pleading,  evidence,  and  record,"  and 
the  Judgment  of  the  lower  court  Is  that  tbe 
pn^erty  is  liable  to  the  payment  of  the  taxes 
claimed,  and  subjects  the  property  to  their 
payment.  It  is  this  Judgment  that  Is  before 
us  for  review.  The  whole  record  Is  before  ns. 
and  its  correctness  Is  the  question  for  our  ex- 
amlnatlon.  We  have  no  law  or  rule  of  prac- 
tice requiring  the  trial  Judge  to  specify  the 
reasons,  nor  to  segregate  the  issues  he  deems 
material.  In  rendering  his  Judgment  A  Judg- 
ment upon  the  merits  Is  based  upon  tbe  wh<rfe 
case  88  presented,  and  Is  and- must  be  view- 
ed as  an  entirety.  A  case  may  have  any 
number  of  Issues,  bat  a  final  Judgment  dls- 
poees  of  tbe  wbole  case,  and  of  necessity  in- 
cludes In  such  disposition  all  issues  therein. 
This  legal  result  cannot  be  affected  or  avoid- 
ed by  the  recitation  in  the  Judgment  In  tbe 
lower  court  that  c«taln  issues  were  deemed 
material  and  decisive,  and  that  other  Issuea 
were  deemed  by  him  to  be  Immaterial  and  Ir- 
relevant, and  therefcre  he  did  not  consider  or 
decide  them.  Tbe  issues  presented  questions 
of  law  and  facts.  Tbe  decree  of  the  lower 
court  would  have  been  a  mlid  and  final  de- 
termination of  the  matters  In  controversy, 
without  a  recital  of  the  reasons  Influencing 
the  court  In  reaching  his  conclusions  in  ren- 
dering it,  or  giving  therein  bis  opinion  of  ei- 
ther the  law  or  tbe  facts  Invrtved.  Wbetber 
he  reached  his  conclusions  npon  bis  view  of 
the  law  or  of  tbe  facts,  one  or  both,  was  alike 
immaterial,  and  did  not  affect  the  finality  or 
comprehensiveness  of  the  decree.  "Utile  per 
Inutile  non  vltlator."  We  think  the  power  of 
this  court  to  revise  the  Judgment  of  the  lower 
courts  includes  every  matter  comprehended 
by  the  scope  of  the  Judgment  complained  of, 
and  that  Is  the  proper  practice.  If  it  is  hold- 
en  that  this  court  can  only  review  such  Issue 
or  Issues  of  law  or  fact  as  the  court  below 
considered  and  acted  upon  In  rendering  Its 
Judgment  then  the  fact  of  the  couslderatioa 
and  action  upon  each  Issue  involved  In  tbe 
pleadings,  by  the  lower  court,  would  be  aa 
issue  before  this  court,  necessarily  determlna* 
ble  before  it  could  determine  what  portion  of 
the  record  would  be  reviewable.  It  might  be 
that  tbe  Judgment  of  the  lower  court  waa 
npon  an  issue  deemed  by  this  court  to  be  im- 
material, and  for  that  cause  held  to  be  erre 
neous;  yet  an  examination  of  tbe  whole  rec- 
ord  might  disclose  material  Issues,  with  evi- 
dence showing  that  tbe  Judgment  of  the  lower 
eourt;  If  rendered  npm  those  Issues,  would 
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have  been  ccmct;  jttt  U  llili  court  Is  re- 
atrlcted  In  lt»  review  to  those  Issues  only  held 
by  the  lower  court  to  have  been  nutterlal,  the 
case  wonld  hsTO  to  be  innanded,  and  tiie  liti- 
gation nselesdy  and  nnneceaBarily  protracted. 
In  State  t.  Ganncm,  44  la.  Ann.  IBS,  11  Sooth. 
SS,  the  conrt  annoimces  on  a  rehearing  the 
correct  doctrine,  In  saying:  "The  coort  below 
decides  a  cause  on  whatsnr  point  It  deans 
material,  but  It  Is  the  prorlnce  of  this  court 
to  revise  Its  Judgment,  not  the  grounds  nptm 
which  it  was  rendered.  Its  declslcu  requires 
us  to  examine  the  case  on  all  the  grounds  tt 
presents,  If  that  be  necessary  to  &  rightful 
determination  of  tbe  case;  tor  the  «rtor  of 
(he  Ju^e^  *  questton  for  which  relM  Is 
sought  at  our  hands,  may  be  his  failure  to 
take  Into  conslderatkm  an  objection  on  which 
hlB  jndgment  Is  siteuL  Under  the  principle 
cotttmded  for,  Oun  might  be  as  many  ap> 
peals  as  polnto  In  the  case^  If  he  acted  on  only 
4me  at  a  tlm^  and  decided  emmeonsly.  It 
has  beoi  the  nnUorm  ^actlce  of  this  court, 
O  It  Is  the  real  Intent  of  the  statute,  that  the 
decision  of  tbe  first  judge  on  tbe  merits  brings 
up  the  whole  case.  The  contrary  doctrine 
would  be  productive  of  Intolerable  expense 
and  dday."  We  are  confirmed  In  the  oor^ 
rectness  of  our  conclusion  in  this  practice  by 
the  terms  of  section  4SS3,  Codo  1892,  wbfcb 
says:  "The  supreme  court  shall  hear  and  de> 
tennSnB  all  cases  looperly  brought  before  It 
*  *  *  and  In  case  the  Judgment,  sentence, 
or  decree  of  tbe  court  Ijelow  be  reversed,  the 
Buprone  court  shall  render  such  Jndginent 
sentence,  or  decree  as  the  court  below  should 
have  rendered,  unless  It  be  necessary  in  cm- 
sequeiwe  <tf  ito  decUoo,"  etc  On  anwal  the 
app^nt  is  restricted  to  an  examination  of 
the  errors  contained  In  his  assignment  of  er- 
rors. No  such  restriction  rests  upon  die  ap- 
pellee; the  distinction  bdng  "between  a  party 
seeking  to  reverse  a  Judgment,  and  a  partar 
resisting  the  attempt" 

It  la  urged  by  counsel  tm  appellanto  that 
tture  Is  no  Issue  In  the  pleadings  to  whldi  the 
evidence  as  to  what  company  amstrueted  the 
road  would  be  referable,  in  determining  the 
dalm  of  exemption.  The  gravamen  of  tbe 
bill  Is  the  construction  of  the  road,  its  liabil- 
ity to  taxation.  Its  having  escaped  taxation 
for  the  years  named,  by  reason  of  not  being 
assessed,  and  its  assessment  by  the  railroad 
commissioners.  The  answer  of  defendants 
admits  the  constroctlon  of  tbe  road  and  its 
assessment  by  the  railroad  commissioners, 
but  denies  its  liability  to  taxation,  and  avers 
that  by  reason  of  the  road  baTiug  been  ccoi- 
structed  by  railroad  companies  liavlng  char- 
ters containing  exemptloos,  or  the  right  to  ap- 
propriate the  taxes  accming  on  the  property 
to  debts  incurred  in  Its  construction  until  the 
earnfogs  of  tbe  road  would  enable  them  to 
pay  a  dividend  of  8  per  cent,  on  the  capital 
stock,  after  paying  ita  debts  and  liabilities, 
the  property  was  not  liable  to  the  taxes  as- 
sessed; that  the  road  had  never  been  able  to 
pay  said  dividend  out  of  Its  earnings;  and 


that  tbe  coDunutatkB  cr  prirlhVR  tax:  aittbop* 
Ized  by  law  in  lieu  of  the  ad  Tulorem  taxes 
had  bea  paid  for  the  yean  named  by  ttie  com- 
pany, shown  by  affidavits  filed  with  the  aber^ 
iffs  of  the  several  counties  in  wh]<di  Hie  road 
was  located,  and  obtataihig  their  rccelpto 
therefor.  The  defenses  art  afllrmattva,  and, 
to  be  effectual,  must  be  sslaMlshed  1^  prooC 
Matters  of  defense  aTored  In  an  answer,  not 
responsive  to  the  aDsgatSons  of  flw  UD,  are 
at  Issue  without  repHcation.  Mo  replication 
to  an  answw  Is  required  In  elianoet7.  Sec- 
tion 040,  Code  1892. 

It  is  suggested  Uiat  an  axandnaUoii  ot  ths 
evidence  is  unnecessary,  unless  tiUs  court 
should  first  decide  that  ttw  rtianrellnr  erred 
either  oo  tiie  point  of  estoppel,  or  on  the 
point  of  Ttolafion  of  tbe  fourteemth  amend- 
moit  to  tbe  coostltntkm  of  flie  Umted  States. 
Tbe  fact  of  tbe  constmcdim  ttf  tbe  road  by 
the  LouIsvUte,  New  Orieans  ft  Teas  Ballxoad 
Oompany,  or  Its  constitnent  oompaniea  or 
company,  having  under  its  or  tbdr  cbsrtem 
ezempUon  or  rlj^t  of  appropriation  ot  taxes. 
Is  a  fact  necessary  to  be  eaoMsnA,  preUmt- 
nary  to  an  appUeatlon- M  the  l^ial  princlplsa 
contended  for  1^  appeOanta.  It  the  ttuet  bs 
that  the  road  was  constnictod  by  a  eompany 
or  companies  having  no  enmption  or  right  at 
appropriation  in  thebr  charters,  then  no  dabs 
ot  exemption  eoold  arlasi  nor  tMasofA  bo  as- 
serted. 

The  legal  prindxAes  fundred  In  this  caas 
are  not  res  adjudicate  by  reason  at  any  for- 
mer adjudlcatiaii  of  this  court  While  the 
parties  an  the  same,  and  the  subject-matter 
the  same,  yet  the  cause  of  action  la  wboUy 
dtffet«it  In  the  case  at  bar  the  cause  of  ac- 
tion Is  tbe  taxes  for  the  years  1886  to  1891, 
IndusiT^  and  they  are  enthrely  separate  and 
distinct  txam  the  taxes  of  oOur  years.  Boms 
of  file  same  legal  questlms  InvtdTed  here 
were  jvesented  and  decided  by  this  coort  in 
cases  between  the  same  parties,  and  Invite 
the  application  of  flks  prindples  tit  atare  de- 
cisis, but  are  not  raa  adjudicate.  T7  Mlsa. 
265-aOS,  24  South.  aOO,  817,  28  South.  900. 
The  contention  here  rests  mainly  upon  sec- 
tion 21  of  tbe  charter  of  the  Mobile  &  North- 
on  Railroad  Company  (Laws  1870^  p.  2BSi, 
incorpraated  Into  the  charters  at  the  Mon- 
Idils  ft  Vlcksburg  Ballroad  Company  (Lsm 
1870,  pp.  S16-828),  the  Bitsslsslppl  Tallar  ft 
Ship  Island  Railroad  Company  (Iaws  1871. 
p.  237.  and  Laws  1878,  p.  66^.  the  Natchez 
Jackson  ft  Columbus  Railroad  Oompasy 
(Laws  1870,  p.  827).  the  act  authwixbig  cod- 
solidatlcn  of  the  MemiA^  ft  Vicksburg  Rail- 
road Company  and  tbe  Mississippi  Vallay  ft 
Ship  Island  Ralhvad  Company  (Laws  1882, 
p.  1011),  and  the  act  amoidabxy  thereof 
(Laws  1884,  p.  9S6),  and  acta  of  the  legisla- 
ture afTectlDg  same,  by  express  rtfenaice  or 
necessary  Implication.  Section  21,  sapra, 
granted  to  the  various  roads  above  named 
tbe  right  to  appropriate  the  taxes  flTiniwiiy 
accruing  thereon  to  the  debts  incurred  by 
them,  prospectively.  In  the  construction  of  flis 
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road,  or  for  money  borrowed  by  tlw  comh 
I>any,  upon  lands  or  otherwise,  to  be  used  In 
conatrnctliiK  the  road.  Tbts  rigtat  ot  appro- 
priation was  to  continue  for  80  years,  unless 
tbe  earnings  of  tbe  road  (annual)  would  en- 
able tbe  road  to  iwy  a  dividend  on  Its  capital 
stock  of  8  per  cmt,  after  paying  its  debts 
and   liabilities.  This  appropriation  by  the 
comiiany  was  to  be  evidenced  by  an  affldarlt 
made  1^  tile  president  ox  cashier  of  the  road, 
filed  with  tbe  sheriff  of  tbe  rarlons  counties 
traversed  by  tbe  road,  upon  the  filing  of 
-which  affidavit  the  sheriff  was  to  execute  a 
receipt  in  foil  for  said  taxes  tot  the  year. 
I^aws  1870^  p.  268.  If  tb»  legUdatnrs,  in  en- 
acting  section  31.  nqra*  exceeded  tiie  au- 
thority granted  them  by  the  constltatlon  of 
Mississippi,  or  were  acting  In  coatraventkn 
of  the  provlslona  of  the  constitution,  then 
their  act  was  void,  and  could  not  eonfw 
Tights  upon  any  one.  This  question  was  pre- 
sented tiioronghly,  and  ably  discussed,  ex- 
hanstlTely  coosldflted.  and  decided  tUs 
court,  in  tin  case  of  Ballroad  Oa  t.  Adams, 
reported  tn  77  Miss.  194,  21  Sonth.  200^  817, 
28  Sontb.  888  et  le^;  and  It  was  thore  bdd 
that  such  attempt  by  the  legislature  to  confer 
a  special  exemption  opon  a  special  parson  or 
oonKwation  would  be  In  Tfolattoa  of  section 
IS,  art  12,  of  the  oonstttation  of  Ulsslsirippl 
of  1889,  and  therefore  Told.  A  careful  ex.- 
nmlnation  of  the  question  there  decided  con- 
firms us  in  the  correctnesi  at  the  conclusion 
then  reached,  and  we  adhere  to  and  confirm 
the  same.  By  tbe  cmstitntlon.  taxes  are  Im^ 
posed  upon  all  property  alike,  owned  by  ei- 
ther individuals  or  ocHrporatitms,  and  spetdal 
exonptionB  to  the  one  or  the  other  were  for- 
bidden bj  the  organic  law. 
a  The  dletingnlshed  counsel  for  aroeUsnt 
very  aUy  and  fwdldy  argues  that  even  If 
the  alleged  exemption  or  appropriation  of 
taxes  made  by  said  section  21  was  rolA  ab 
Initio  Igr  reason  of  the  constltntlon  ot  Mis- 
slsdppl  ot  1868  bidng  mandatory,  or.  If  not 
so  void,  was  repealed  by  subsequent  statutes 
enacted  by  tiie  legislature,  yet  the  appellants 
being  a  new  company,  coming  Into  existence 
In  October,  1802,  and  making  large  hmst- 
ments  In  the  property  of  the  LoulsvlUe,  New 
Orleans  ft  Texas  Railroad  Company,  which 
hicludes  the  Natches,  Jackson  ft  Golombua 
Railroad  property,  at  a  time  when  tiie  alleged 
exemptions  at  appropriations  of  taxes  were 
racoinlxed  as  valid  by  the  legislative^  execu- 
tive, and  Judicial  departments  of  the  stat^ 
there  b<dng  at  the  time  of  the  purchase  of 
said  iffoperty  1^  appellants  no  claim  of  tsxes 
iq^  said  propOTty  by  the  state,  nor  had  been 
8iich  claim  or  Uen  upon  the  property  for 
tixei  delinquent  for  past  yeara,  and  that  ap- 
pellants wwe  not  the  owners  ot  the  property 
daring  the  time  tax  which  said  taxes  are  said 
to  be  delinquent  and  accrued  thereon,  there- 
tOM,  as  to  said  dafan  for  taxes,  th^  are  In- 
nocent purchasers  fw  a  valuable  consldoa- 
ttoa,  without  notice  of  any  dalm  for  taxes 
tiuram  by  tbe  state;  flmt  tb^  purchased 
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said  property.  Incurred  liabilities,  and  acquir- 
ed rights  on  the  faith  of  tiie  status  then 
Isting  by  reason  of  such  recognition  by  the 
departments  of  the  state,  and  expressly  on 
the  faith  that  there  were  no  outstanding 
ta»s  resting  on  said  property;  and  that  the 
state  was  tbwefore  now  stopped  from  col- 
lecting taxes  upon  said  propwty  for  said 
years.  This  contrition  presents  an  exceeds 
Ingly  Interesting  and  Important  question,— 
ImiKMrtant  to  tbe  state  and  the  citizen  alike,— 
and  it  has  received  our  careful  conaldmtion. 
The  power  ot  the  legislature,  within  caa- 
stitaUcmal  limits,  to  tevy  taxes  for  the  sup- 
port of  fho  gomnmait,  and  to  provide  means 
for  tbdr  collection,  Is  limited  only  by  tlie 
necessity  ot  tiie  occasion;  and  It  Is  theUr 
duty,  undw  constitutional  direction,  to  see 
that  all  pnqierty  of  every  person,  natural 
and  artificial,  shall  bear  Its  Just  and  equal 
proportion  of  the  burdens  of  government  If 
any  property  liable  under  existing  law  to 
taxation  has  escaped  taxation,  it  was  the 
duty  of  the  legislature  to  remedy  tlie  evil 
by  providing  means  for  Its  assessment  and 
coUectltm,  dse  proper^  that  had  been  assess- 
ed and  paid  on  vroukl  be  bearing  an  unequal,' 
and  therefore  an  unjust,  proportion  of  the 
puUte  burden.  No  one  can  Justly  complain 
when  his  fm^erty  Is  made  to  contribute  Its 
Just  and  equal  pnvorthm.  acomding  to  iti 
valu^  toward  ttm  burden  of  government 
Bach  person  enjoys  the  privileges  and  re- 
ceives iSiB  protection  and  tlie  benefits  re- 
sultant from  the  government,  and  the  duty 
rests  alike  oprai  each  to  contribute  In  proper^ 
tlon  to  his  ability  to  Its  malntmance.  If 
property  la  liable  to  tautkm,  and  lus  es- 
OMiiea  bearing  its  part  of  the  burden  from  any 
cause,  it  is  the  essence  of  Justice  that  such 
property  shall  be  made  to  contribute  its  i«o- 
portlim  to  the  gmeral  fund  necessary  to  the 
maintenance  ot  tba  government  That  prop- 
wty  diall  be  liable  In  specie  to  the  tax  upon 
Itadf  Is  eminently  Just  and  Indispensable,  and 
forms  the  baiOs  of  our  system  of  tuatlon. 
The  constitutional  provisions  that  "all  prop- 
utr  shall  be  taxed  In  iffoptntlon  to  Its  vnlu^ 
Section  20,  art  12,  Const  Bflas.  1669,  and 
section  IS,  art  12,  Id.)  tliat  **tiie  pnq^ty  of 
all  corpwations  for  pecuniary  profit  shall  be 
sut^ect  to  taxation  the  same  as  that  of  In- 
dividuals," were  declarations  of  the  public 
vrlll,  self-imposing,  leaving  to  tbe  legislature 
only  the  du^  of  providing  the  means  for 
cdlecti<m  of  that  which  the  constitution  bad 
Imposed.  Bxcept  as  may  be  authorised  by 
the  constitution,  the  legislature  has  no  power 
to  relieve  the  prcqiierty  of  tbe  burden  of  taxa- 
tlon  thus  Imposed  by  the  wUl  of  tbe  whole 
^eopiBt  and  any  efforts  on  the  part  of  the 
legislature  to  create  exempti(»)B  or  grant 
righte  of  appropriations  of  taxes  contrary 
to  the  provisions  of  the  constitution  are  void, 
and  no  rights  can  be  predicated  on  such 
enactments,  where  qiedal  exemptions  to  spe- 
cial perstms  or  cwporations  are  attempted. 
Unless  the  li^l^ture  provides  the  means  for 
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flu  asseBimeiit  and  collection  of  taxes,  thtj 
remain  uncollected,  but  such  failure  in  no 
viae  reUarea  the  propo^  from  tbe  burden 
Impoaed  hj  the  coutttntlan.  It  atHl  remalna 
■object  to  the  tax,  and  npfm  the  diacorery 
of  inch  failure  it  la  the  duty  of  the  legla* 
lature  to  remedy  the  omlaalMi  bgr  {mnrldinf 
means  for  tbe  aaeeaament  and  collection  of 
ttw  tax  so  omitted.  Ita  power  to  provide 
audi  means  Is  coeztenslTe  with  Its  duty. 
Thla  powor  and  Its  consequent  dut?  are  high- 
ly salatary  and  Indispensable,  and  cannot  be 
avoided  In  its  exercise  because  In  some  in- 
stances the  property  has  changed  ownership, 
and  for  that  reason  Individual  hardship  may 
mult  The  burden  was  upon  tbe  property, 
by  the  highest  law  of  tbe  land,  and  followed 
It  Into  whoBoever'i  hands  It  may  go.  See 
Talbnan  v.  City  of  Janesrllle,  17  Wis.  76; 
Gross  V.  City  of  Milwaukee,  10  Wis.  609; 
State  V.  Fullerton,  143  Mo.  685,  44  S.  W.  741; 
Canal  Co.  v.  Conner,  50  Pa.  899;  Railroad 
Ca  V.  Dennis,  116  U.  S.  665,  6  Bup.  Gt  625, 
29  L.  Ed.  770;  Houston  A  T.  Cent  R.  Co. 
V.  Texas,  177  U.  8.  66,  20  Sup.  Ct  545,  44 
L.  Ed.  67k  Asaessment  of  back  taxes,  where 
the  property  has  changed  owners,  does  not 
violate  any  constitutional  right  guarantied  by 
either  the  state  or  t7nlted  States  constitutions. 
See  Winona  &  St  P.  Land  Co.  v.  Minnesota, 
169  U.  S.  526,  16  Sup.  Ct  83.  40  L.  Ed.  247; 
Weyerhaueser  v.  Same,  176  U.  8.  560,  20  Sup. 
Ct.  485,  44  li.  Ed.  5S3;  Railroad  Co.  v.  Rey- 
nolds. 183  U.  S.  475,  22  Sup.  Ct.  176.  46  Lu 
Ed.  283;  United  States  Trust  Co.  v.  New 
Mexico,  183  U.  8.  639,  22  Sup.  Ct  172,  46 
ti.  Ed.  316.  When  the  legislature.  In  the 
exercise  of  Its  constitutional  powers,  has  pro- 
vided for  the  assessment  and  n^lectlon  of 
back  taxes  upon  property,  and  has  made  no 
provision  for  ^ceptlng  from  Ita  operation 
property  the  ownership  of  which  has  changed 
since  the  deiteult  occurred,  tbls  court  cannot 
Ingraft  exceptions  up<m  such  statute.  Courts 
can  only  dedde  what  Is  the  law,  as  declared 
by  the  constitution  or  macted  by  the  leglsla- 
tnre.  The  application  of  the  law  cannot 
vary,  however  merltorlons  tbe  particular  case 
may  appear.  The  property  In  controversy 
here  is  liable  for  ttie  taxes  for  the  years 
claimed,  unless  relieved  therefrom  by  the  op- 
eration of  the  rule  of  property  as  It  existed 
at  the  time  the  appellants  became  owners  of 
It,— «o  operating  aa  to  create  an  estoppel  up- 
on the  state.  A  "rale  of  property"  Is  a  "set- 
tled legal  principle  governing  the  ownership 
and  devolution  of  property."  This  principle 
can  be  settled  only  by  the  supreme  court  of 
the  state,  and  Its  utterances,  bi  cases  pending 
before  It  Involving  the  title  to  property,  con- 
struing ststutes  or  constitutional  provisions, 
have  the  effect  of  establishing  a  rule  of  prop- 
erty to  the  extent  only  that  the  particular 
statute  or  constitutional  provision  was  In  that 
case  Involred,  or  necessarily  considered  and 
determined  by  the  court  In  the  cue  then 
pending  before  It;  and  such  rule  of  property, 
wben  so  established,  becomes  and  remains 


tbe  settled  1^1  prindple  goremlng  Uie 
qulsltlon  and  tide  to  property,  to  which 
stmctlon  Is  applicable,  so  hatg  am  sDdi  de^ 
slon  remains  unreversed  by  the  supreme  court 
glvlnc  soch  construction.  If  socb  oonstziw- 
tkn  Is  given  vpoa  an  Issue  dtrecOy  invcdved 
In  tbe  case,  or  necessarily  considered,  and 
necessitates  the  application  of  tbe  Judicial 
mind  to  the  predse  {tnestlon,  tSttn  tanrae- 
diately  tbe  rule  of  property  estatdUbed  there- 
by becomes  the  law  for  similar  eases,  and  Is 
upheld  and  continued  In  the  future  by  tbe 
doctrine  of  stare  dedsls.  Tbe  aegnlring  c€ 
the  ownership  of  property  la  always  accoiD- 
panled  with  tbe  vesting  of  rights  under  and 
pursuant  to  tbe  then  bating  law  aa  declared 
by  tbe  supreme  court  of  the  state.  This  law 
Bo  declared  remains  a  rule  of  property  until 
tbat  lav  shall  be  changed  by  the  state  su- 
preme court  overruling  or  modifying  sncb 
prior  dedslon,  in  which  case  tbe  rule  of 
property  would  be  changed  to  correspmid 
with  the  latest  utterance  of  Ibe  supreme 
court  ap<m  tbe  subject  This  change  In  the 
rule  of  property  would  only  affect  transac- 
tions occurring  subsequent  to  such  change  bi 
the  decision  of  the  state  supr^e  court.  As 
to  all  transactions  affecting  the  ownership  or 
devolution  of  property,  occurring  jK-lor  to 
Bucb  change  In  tbe  rule,  they  would  be  con- 
trolled by  tbe  rule  of  property  existing  st 
the  time  of  their  occurrence.  All  rights  of 
property  must  be  governed  and  protected  by 
tbe  laws  existing,  and  as  th^  existed,  at 
the  time  of  the  vesting  of  the  right  This 
principle,  so  manifestly  In  accordance  with 
tbe  plainest  principles  of  Justice,  receives 
our  fullest  approval,  and  will  be  applied  in 
all  cases  coming  within  Its  scope.  It  Is 
binding.  In  proper  cases,  upon  tbe  state  as* 
upon  the  Individual.  Tbe  state  has  not  one 
law  for  the  citizen,  and  a  different  applica- 
tion of  it  to  Itself.  It  has  received  tbe  sanc- 
tion of  the  highest  court  of  the  hmd  in  many 
cases.  In  Oelpcke  v.  City  of  Dubuque,  1 
Wall.  206,  17  L.  Ed.  620,  the  sapreme  oonrt 
of  the  United  States  say:  "Tbe  sound  and 
true  rule  Is  that  If  the  contract,  when  made, 
was  valid  by  the  law  of  the  state  as  then 
expounded  by  all  departmaits  of  tbe  govern- 
ment and  administered  In  Ka  courts  of  Jus- 
tice, Its  validity  and  oMlgatlon  cannot  be 
impaired  by  any  sabseqixnt  action  of  legis- 
lation, or  decision  of  Its  courts  alterfaig  the 
construction  of  tbe  law.  The  same  role  ap- 
plies where  there  Is  a  change  of  jndldal  deci- 
sion as  to  the  constitatlonal  power  of  tiie 
legislature  to  enact  the  law."  The  Mmstitu- 
tional  barrier  to  leglalatlon  Impairing  tbe  ob- 
ligation of  contracts  aptriJes  also  to  decisions 
altering  the  law,  as  previously  expounded, 
so  as  to  affect  the  obligations  of  existing  con- 
tracts made  on  the  faith  of  the  earlier  ad- 
Judicationa  See,  also,  Olcott  v.  Supervlaora. 
16  WaU.  688.  21  L.  Bd.  SS2;  Douglass  t. 
Pike  Co.,  101  U.  &  «n,  25  U  BO.  OSS;  Both. 
Bt  Const  f  B18. 
We  have  carefttOy  examined  an  tbe  derl- 
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slons  of  tbls  court  In  Tvblch  secUon  21  of  the 
ScIobUe  &  Northwestern  Railroad  Company 
cliartei^,  ubl  vnpni,  was  InTolved,  and  are  con- 
fizxaed  In  the  correctnesa  of  tiie  conduBlon 
reached  by  this  conrt  In  their  examination  of 
tbem  in  the  case  of  Railroad  Go.  t.  Adams, 
77  Mlas:  194,  24  Sonth.  200,  817.  ^  Soatta. 
d56.  that  in  none  of  them,  prior  to  that  case, 
"was  the  constitutionality  of  said  section  pre- 
sented or  decided. 

The  able  counsel  for  appellant,  in  resiMnd- 
Sng  to  the  qnestlons  snhmltted  tor  reargu- 
ment  at  this  term,  viz.:   "(a)  Was  the  pro- 
dse  point  whether  the  twenty-flrst  section 
of  the  Mobile  Sc  Northwestern  charter  vio- 
lated the  constitution  of  1869  ever  raised 
lay  the  pleadings,  and  expressly  decided  by 
this  cour^  prior  to  the  decision  in  Railroad 
Co.  T.  Adams,  77  Miss.  194,  24  Sooth.  200, 
317.  28  South.  9S6?   (b)  If  not  so  expressly 
presented  by  the  pleadings  and  expressly  de- 
cided by  this  court,  was  there  ever  a  deci- 
sion by  this  conrt  prior  to  Railroad  Co.  t. 
Adams,  77  Miss.  104,  24  South.  200,  S17,  28 
South.  950,  which  decision  could  not  hare 
been  rendered  without  this  court  having  held 
that  said  twenty-tirst  section  did  not  Tlolate 
the  constltntlon  of  1809,  and  In  which,  there- 
fore, the  decision  that  said  twenty-first  section 
did  not  violate  the  constltntlon  of  1869  was 
necessarily  made?"— admits  there  was  no  de- 
cision expressly  made,  but  insists  that  the 
question  was  necessarily  Involved  both  in  the 
pleadings  and  decision  of  the  following  nam- 
ed cases,  tIz.:   Mississippi  Mills  v.  Cook,  56 
Miss.  40;  McCulloch  v.  Stone,  64  Miss.  378, 
8  South.  236:  Railroad  Co.  r.  Thomas,  63 
Miss.  603,  6  South.  108;   Railway  Co.  t. 
Taylor,  68  Miss.  361.  8  Sonth.  675.  The 
principle  settled  by  the  Mississippi  Mills 
Case  Is  not  applicable  to  the  case  at  bar. 
That  case  decided  nothing  save  that  the 
general  exemption  granted  by  the  act  of 
1873  was  repealable,  aud  was  repealed  by  the 
act  of  1877.   The  constltatlonallty  of  the 
grant  of  exemption  Involved  therein,  which 
was  general,  not  special,  was  not  argued  or 
considered  by  the  court,  bnt  seems  to  have 
been  conceded;   and  the  whole  contention 
then  hinged  upon  the  r^walabUlty  of  the 
statute,  not  its  constitutionality.    See  Rail- 
road Co.  T.  Adams,  77  Miss.  194,  24  South. 
200,  317,  28  South.  996.   And  in  addition  to 
that  the  act  of  1873,  amendatory  of  the  act 
of  1872.  under  the  provisions  of  which  the 
Mississippi  Mills  claimed  exemption,  was  not 
an  act  granting  a  special  exemption  to  a 
special  corporation,  but  only  sought  to  extend 
the  provisIcHis  of  a  general  law  to  a  corimra- 
tlon  which,  being  In  opwatlon  at  the  time 
the  general  law  was  passed,  was  at  that  time 
not  within  its  provisions;  but,  the  boUdlngs 
and  machinery  of  tbe  Mississippi  Mills  har- 
taig  been  destroyed  by  fire  after  the  iMusage 
of  the  act  of  1872.  Its  subsequent  building 
and  operation  brought  It  within  the  terms 
of  the  act  of  1872,  as  well  as  Its  Intention. 
McGalloeh  t.  Stone  mt  an  action  of  man- 


damus to  compel  the  auditor  to  make  deed 
to  lands  held  by  the  state  for  delinquent 
taxes.  These  lands  were  outlying  lands 
owned  by  the  Memphis  &  Vlcksbnrg  Rail- 
road Company,  which  had  been  released  to 
tbe  company  by  the  auditor  because  of  the 
provisions  of  the  act  of  1884  (Laws  1884,  p. 
39).  without  requiring  the  payment  of  the 
taxes.  Incidentally  the  twenty-flrst  section, 
ubl  supra,  was  referred  to,  and  the  court 
held  that  it  found  nothing  in  tbe  terms  of 
tbe  act  which  would  Include  outlying  lands 
In  the  exemption,  and  held  the  deed  of  the 
auditor,  therefore,  void.  Tbe  constitution- 
ality of  section  21  was  not  necessary  to  be 
considered,  and  was  not  mentioned  or  de- 
cided by  the  court  Railway  Co.  v.  Thomas 
involved  only  the  construction  of  the  terms 
of  the  charter  as  to  when  the  exemption 
therein  claimed  would  begin.  The  constitu- 
tionality of  the  exemption  was  not  consider- 
ed or  decided.  In  Railway  Ca  v.  TajiOT,  68 
Miss.  8(J1,  S  South.  67S,  the  point  Involved 
was  the  liability  to  taxation  of  a  short  spur 
track,  1^  miles  in  extent,  and  a  steam  dig- 
ger, for  the  year  1887,  under  saM  section  21, 
and  Inrolved  the  construction  of  said  section 
21,  supra.  Some  confusion  exists  in  refer- 
ences therein  made,  tbe  exception  therein 
named  being  referred  to  as  being  contained 
In  the  charter  of  the  Mississippi  Valley  & 
Ship  Island  Railroad.  The  charter  of  the 
Mississippi  Talley  &  Ship  Island  Railroad, 
while  owned  by  the  projectors  of  tbe  louls- 
vlUe.  New  Orleans  &  Texas  Railroad,  did 
not  enter  into  the  consolidation  of  the  vari- 
ous companies  by  which  said  road  came 
into  existence,  but  the  said  charter  contain- 
ed the  idoitlcal  section  21.  snpra,  which  is 
contained  In  tihe  charter  of  tbe  Memphis  A 
Vlcksbnrg  Ralhroad  Company,  one  of  the 
constituent  companies  entering  into  said  con- 
solidation. The  court  held  that  the  con- 
solidated road  was  the  recipient  of  said  ex- 
emption or  contract  appropriation  by 
chapter  B56,  Acts  1882,  bnt  this  case  was  not 
decided  imtU  January  26,  1891,  and  in  It 
the  constltntionallty  of  the  alleged  contract 
of  appropriation  was  not  Involved  or  de> 
elded,  nor  was  the  constltntionallty  of  said 
act  of  exemption  necessarily  Involved.  In 
none  of  the  cases,  except  the  Taylor  Case* 
were  the  terms  of  section  21,  supra,  necee- 
sarlly  involved  In  the  rendering  of  the  de- 
cision,' because  in  each  case  it  was  tbe  ques- 
tion of  outlying  lands,  not  inchided  in  the 
terms  of  the  section  Involved.  In  the  Taylor 
Case  the  section  was  involved,  and  Its  terms 
held  to  include  the  ease  presented,  but  Its 
constitutionallty  was  never  Involved  or  de- 
cided. The  question  of  stare  decisis,  and  Its 
consequent  effects,  can  only  be  Invoked  as 
to  the  questions  directly  Involved  and  ex- 
pressly dedded,  or  which  were  necessarily 
considered  and  determined  by  the  court,  and 
without  which  such  consideration  and  deter- 
minatlon  tbe  decision  could  not  have  been 
xendered.  In  nose  of  lite  tmm  decided  by 
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this  court  prior  to  tb«  dedalon  of  Railroad 
Co.  T.  Adams,  77  Mlaa.  194,  24  South.  200, 
317,  28  SoutlL  9&6,  wu  tbe  constltutlonalltj 
of  said  sectkm  21  drawn  in  Question.  It  !■ 
well  Bald  by  tbe  aaprane  court  of  tbe  United 
Htates  In  tbe  caw  of  Boyd  r.  Alabama,  M 
U.  S.  645,  24  L.  Dd.  802:  *X3oarta  seldom 
uudortake  In  any  case  to  pass  upon  tbe  va- 
lidity of  legislation  wbere  tbe  question  la  not 
made  by  tbe  parties.  Their  bablt  is  to  meet 
questions  of  tbat  kind  when  they  are  raised, 
but  not  to  anticipate  tbem.  Until  then,  they 
will  construe  the  acta  presented  for  their  con- 
alderatian,  define  their  meaning,  and  enforce 
their  proTlalona.  Tbe  fact  tbat  acta  may  in 
tbis  way  bare  been  often  btfore  tbe  court  Is 
never  deemed  a  reason  for  not  subsequently 
considering  their  validity  when  tbat  ques- 
tion Is  presented.  Previous  adjudications  up- 
on other  points  do  not  operate  as  an  es- 
toppel  against  tbe  parties  in  new  cases,  nor 
conclude  the  court  upon  the  conatltotlonallty 
of  tbe  acts  because  tbat  point  might  have 
been  raised  and  determined  in  tbe  first  In- 
stance" A  rule  of  property  cannot  exist  by 
reason  alone  of  acts  of  the  l^lslature^  how- 
ever long  in  existence  or  often  re-enacted,  or 
acted  upon  by  those  Interested  In  tbe  ac- 
quisition or  disposition  of  property.  Nor  can 
It  result  from  the  omission  of  executive 
officers  to  perform  their  duties,  or  trom  thdr 
acquiescence  In  the  meaning  or  supposed  va- 
lidity of  acts  of  the  legislature.  To  give 
such  effect  would  be  to  disregard  the  funda- 
mental principle  of  our  government,  and 
practically  eliminate  from  Its  structure  one 
of  its  co-ordinate  branches,— the  Judiciary,— 
by  taking  from  It  the  iwwer  and  duty  of 
determining  the  law.  It  is  one  of  the  high- 
est and  most  necessary  duties  of  the  supreme 
court  to  determine  the  constitutionality  of  an 
act  of  the  legislature^  when  such  question 
Is  iffoperly  presented  to  It  for  determination; 
and  this  duty  cannot  be  avoided  by  it  in  a 
proper  case  because  results  not  contemplated 
by  parties  may  be  occasioned  thereby.  **The 
original  and  supreme  will  organizes  the  gov- 
ernment, and  assigns  to  the  dlflwrait  depart- 
ments their  respective  powers,— legislative, 
judicial,  and  executive.  The  power  of  the 
legislature  Is  limited  and  defined,  and,  tbat 
those  limits  nuy  not  be  mistaken  or  for- 
gotten, the  constitution  is  written.  To  what 
purpose  are  powers  limited,  and  to  what  pur< 
pose  is  that  limitation  committed  to  writing, 
if  these  limits  may  at  any  tme  be  passed 
by  those  Intended  to  be  restrained."  A  rule 
of  propwty  cannot  result  except  from  Judi- 
cial decision,  and  the  decisions  only  extend 
to  questions  Involved  and  decided  by  them. 
Counsel  for  appellants  refer  in  this  connec- 
tion to  tbe  case  of  Farrlor  v.  Security  Co., 
92  Ala.  176,  9  South.  682,  12  L.  R.  A.  866, 
and  quotes  as  follows:  "Persons  contracting 
are  presumed  to  know  tbe  law,  but  neither 
they,  nor  their  legal  advisers,  are  presumed 
to  know  Oie  law  better  than  the  courts,  ok 
to  know  what  the  law  wlU  be  at  some  fntnre 


day.  Any  prlncli^  or  rule  which  deprives 
a  person  of  property  acquired  by  him,  or 
tbe  ben^t  of  a  contract  entered  into  by  him. 
In  reliance  upon  strict  compliance  with  tbe 
law  as  Interpreted  by  the  court  of  last  re- 
sort at  tbe  time  of  the  transactlfHi.— and  no 
fault  can  be  imputed  to  him  In  the  matto- 
of  tbe  contract,  unless  it  be  a  fault  not  to 
foresee  and  provide  against  future  altera- 
tions In  tbe  construction  of  the  law,-^UBt 
be  radically  wrong.  Such  principle  ct  law 
would  clog  business  transactions,  unsettle 
titles,  and  destroy  all  confidence  in  the  de- 
dslons  of  the  supreme  court  of  the  state. 
We  bold  the  doctrine  to  be  sound  and  firmly 
established  by  the  decisions  of  the  supreme 
court  of  the  United  States,  and  enunciated 
by  many  eminent  text-writers,  that  righto 
of  property  and  the  benefits  of  tnvestmmto 
acquired  by  contract  In  reliance  upon  a  stat- 
ute as  construed  by  tbe  supreme  coort  of  the 
state,  and  which  were  valid  contracts  under 
the  statute  as  thus  Interpreted  when  tbt 
contracts  or  Investments  were  made,  cannot 
be  annulled  or  devested  by  sntMeqaent  deci- 
sions of  the  same  court  overmllng  th*  foT' 
mer  decisions." 

We  have  quoted  this  ezpression  of  tbm  prin* 
dple  at  length,  that  we  might  express  oar 
concurrence  In  it,  and  we  have  carefully  re- 
examined the  previous  decision  of  this  court, 
to  ascertain  If  It  could  be  applied  in  tbe  case 
at  bar.  But  as  before  stated,  hi  no  dedsloD 
prior  to  RaUroad  Co.  v.  Adams,  77  Bliss.  IM. 
24  South.  200.  817.  28  South.  966,  was  the 
constitutionality  ox  the  unconstltuttonality  of 
said  section  21,  supra,  "Interpreted  or  pro- 
mulgated" by  thb  court,  nor  in  any  at  ftem 
was  the  construction  of  said  sectlmi  neces* 
sarlly  involved,  untJl  the  Taylor  Case,  la 
1891;  and  this  case  only  Interpreted  tbm 
meaning  of  tbe  section,  not  Its  constitutional 
validity.  Tbe  decision  of  the  Thylor  Case 
occurred  In  1891,  sobsequent  to  the  acquisi- 
tion of  the  property  by  tbe  appellants,  and 
could  not,  therefore,  be  tbe  basis  of  any  bi- 
vestmoit  by  them,  nor  in  any  sense  become  a 
rule  of  property  for  iirior  transactlona.  tn 
such  case  no  room  exists  for  presumptions. 
Manifestly  no  rule  of  property  existed  which 
could  <H>CTate  as  an  estoppel  against  the 
state  In  this  suit  Railroad  Co.  v.  Adams,  77 
a^IsB.  282.  24  South.  200,  817,  28  South.  9B6; 
Keokuk  &  W.  B.  Co.  v.  Missouri,  IBS  U.  B. 
804.  14  Sup.  Ot  692,  88  L.  Ed.  450. 

Are.  the  appellants  tn  an  attitude  authois- 
Ing  them  to  hivoke  the  i^clple  of  estoppel  T 
Looking  to  the  facts  shown  by  tbe  record, 
briefly  stated,  the  following  conclusions  ap- 
pear: That  portion  of  the  railroad  designated 
as  the  "Main  Line,**  extending  tnm  tbe  Lou- 
isiana line  (stot^,  <m  tbe  south,  to  the  state 
line  of  Tennessee,  on  the  north,  was  con- 
structed by  the  owners  of  the  charters  <tf  the 
Memphis  &  Vlcksburg  Railroad  Company  and 
the  New  Orieans,  Baton  Rouge,  Ylt^sborg  A 
Memphis  Railroad  Company.  The  same  par^ 
ties  also  owned  tito  diarter  of  ttie  Ulaalatfi^ 
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'Valley  A  SUp  Idand  Ballroad  Oompanr,  but 
mm  the  lut-named  company  did  not  enter  into 
tbe  cwMoMdatton,  and  as  appeltantt  disclaim 
any  Tlcht  aaaertad  Iqr  tbem  in  pieadlnca 
f  onn^led  upon  Ita  charter,  tta  eooslderatlon  la 
ther^U  rilmfaiated,  and  only  tbe  first  two 
named  diartm  will  be  considered.  Tbe 
property  was  acqnlied      tlie  Taioo  ft  Mis* 
Klsslppl  Tallqr  Railroad  Company  In  October, 
1892,  by  coMoUdattoD  with  tbe  LonlSTUla, 
New  Orteau  ft  Texas  Ballroad  Gomitany. 
Tbe  Loalsrllle,  New  Orleans  ft  Texas  Rail- 
road Oompany  was  formed  on  ttie  12tit  day 
of  Avgnst,  1884,  by  the  consolidation  of  tiie 
Memphis  ft  Ylcksborr  Ballroad  Oompany  and 
tbe  New  Oitoans,  Baton  Bonee^  '^^sbnig  ft 
Memphis  Ballroad  Oompany  with  other  com- 
panies not  connected  with  this  Investigation, 
they  not  being  MlsSLn^pl  companies.  The 
Memphis  ft  Vt^bnrg  charter  authorised  tbe 
constmctloa  of  a  Une  of  railioad  tram  mdoh 
bnrg»  In  Warren  county,  Wmu,  northward  to 
tbe  Tetmeaaec  state  Une,  and  contained  in  Its 
cbartor  section  21,  nbl  sniva,  anthortalng  ap* 
proprlatlon  of  taxes  to  debts  inenrred  In  its 
constmctkm.   The   New   Orleans,  Baton 
Ronge^  Ykftsbnrc  ft  Mentis  charter  anthor- 
laed  flie  conetmetlon  of  a  Hue  ot  niilroad  from 
fhB  Loniaiana  state  llnf^  on  tiie  soath,  to  the 
Tennessee  state  line,  on  the  north,  towards 
tbe  dtlee  ef  New  Oiieans,  la^  and  Mentphls, 
Tenn.,  respectlTely,  but  did  not  contain  any 
anthorlty  to  ai^<^iate  ttam  to  Its  ddits. 
The  formation  of  Ibe  LotdSTflle^  New  Orleans 
ft  Tezaa  Baltaoad  Company  occuired  by  con- 
BoUdatlon  as  aforesaid  on  12th  of  Angnat 
1884;  tbe  main  Une  being  at  that  time  about 
enupleted  for  the  mnning  of  through  trains 
from  Mempbis  to  New  Orleans  tiie  first  train 
mnning  tbroogta  being  In  October.  1^  The 
ecmsolldatlon  resnltfng  la  the  formation  of  the 
LonlsTUl^  New  Orieans  ft  Tezaa  Ballroad 
Oompany  was  nndcr  and  pnrsnant  to  the  act 
«f  the  legldatnre  (Lawa  1882,  p.  1011),  and 
act  amendatory  tbereof  (Laws  1884,  p.  986), 
both  of  which  contained  section  21,  nbl  stgnn. 
In  tbe  early  part  of  the  year  1882,  B.  T.  WU- 
»oa  ft  Ool  became  flie  owners  of  the  charter 
of  fibe  UemphiB  ft  TIAsboiv  Company  and  In 
tbe  snmmCT  of  1882  the  same  firm  became  the 
owners  of  the  charter  of  tbe  New  Orleana, 
Baton  Bonge,  Tlcksbnrg  ft  Memplita  G<nn- 
pany,  and  the  last  company  organtaed  In  Au- 
gust, 1882.  In  Hay,  1882,  B.  T.  Wilson  ft  Co. 
established  an  office  In  Ylckahnrg,  Mlas^  and 
began  tbe  conatmctlon  of  the  road.  Bhwtly 
afterward  Hr.  C  F.  Huntingdon  became  In- 
ttrested  In  the  oiterprlse,  and  B.  T.  Wilson 
ft  Oo.  and  C  P.  Hnntlngdon  organised  the 
Financial  Improvem^t  Company.    On  De- 
cember 20,  1882.  tbe  owners  of  ttie  charters 
contracted  with  the  Financial  ImnworanaBt 
Company.  In  the  name  of  the  New  Oileans» 
Biton  Bougcv  '^fftaburg  ft  Heaphis  Ballroad 
Oompany,  to  constmct  the  fine  of  road  from 
the  Louisiana  state  line,  aa  0ie  sooth,  to  the 
Tennessee  state  line,  on  the  north,  and  on 
aaaie  day  contracted  In  the  name  of  the  Mem- 
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phis  ft  yicksborg  Ballroad  Company  with 
W.  M.  Johnscm,  a  member  of  the  firm  of 
B.  T.  ^mison  ft  Co.,  to  constroct  a  Une  of 
road  from  '^^dofborg.  Miss.,  nortb  to  the 
Tennessee  state  Ibie.  This  contract  waa  as- 
signed on  same  day  to  the  Misalaslpj^  Val- 
ley Oonstractlon  Oompany,  who  subsequent- 
ly assigned  the  same  to  the  Financial  Ini- 
proTement  Company.  Practteally,  the  line 
was  constructed  through  the  entbre  state  of 
MIsrisBlppl  hy  tbe  Financial  Improrenent 
Company  under  Its  original  contract  for  the 
wtlre  line,  and  from  Vlcksbnrg  north  under 
Its  indlTldual  ccmtract  for  that  portion  of  tbs 
road,  as  well  aa  aaslgnee  ef  tiie  contract  (tf 
W.  M.  Johnson  for  same  portion  of  road. 
No  eaartract  ai^ears  in  Ibe  record  for  that 
portion  of  the  line  south  from  yickaburg  to 
the  Loulalana  state  line,  except  one  made  by 
the  New  Orieans.  Baton  Rouge,  Vlckstrarg  ft 
Memphis  Ballroad  Company;  and,  as  this 
oompany  had  no  charter  provision  anttmlS' 
Ing  the  appropriation  of  taxes,  mantfesUy,  as 
to  that  part  of  the  Une,  no  basis  for  claim  of 
the  road  having  been  constructed  by  a  road 
claiming  chartor  exemption  could  exist  The 
entire  line  seems  to  hare  been  constructed  aa 
a  alngle  bnalneas  mt^nlse,  with  l^cksburg 
as  a  ceirtial  oBiae,  No  Intent  lytpears  to  have 
existed  in  tbe  minds  of  the  owners  of  both 
charters  to  restrict  the  building  of  any  jKUtion 
of  the  Une  specially  to  either  charter,  but 
rather  to  build  the  whole  as  a  unified  Une,— a 
eontlniious  enterprise  mider  the  anthority  of 
both  charters.  The  deeds  to  the  right  of 
way,  accounts  fat  construction  for  pnrdiase  of 
material,  and  all  expenses  connected  thae- 
wlth,  are  made  out  and  paid  In  the  name  of 
either  ccnnpany  Indlscrlminatdy,  and  so  Inex- 
tricably Intermbigled  flut  It  is  an  Impossibil- 
ity to  locate  any  part  of  the  Une  aa  having 
been  constructed  soldy  by  either  one  of  the 
companies;  some  of  the  deeds  to  right  of  way 
and  some  accounts  b^ng  made  In  the  name  of 
the  LonisTlUe,  New  Orieana  ft  Texas  Ballroad 
Oompany  some  time  prior  to  that  road  com- 
ing into  existence.  The  reason  of  this  failure 
to  have  and  keep  sqiarate  accounts  daring 
the  tfane  the  road  was  bdng  constmcted  Is 
shown  by  the  testimony  of  B.  T.  WQson.  who 
was  the  presldmt  ot  tbe  constituent  compa- 
nies at  tiiat  time,  and  who  was  ^«ddent  of 
the  New*  Orleans  ft  Texaa  Ballroad  Company 
after  Its  organization,  who  says:  "It  was  tiie 
purpose  of  tbe  partlea  to  consolidate  nnder 
the  act  of  Biarch  8,  1882,  as  soon  as  found 
practleaUe  and  expedient  to  do  sa  From  tiie 
first,  the  mcerprlse  was  carried  on  as  a  sin- 
gle business  enterorlae.— a  unified  railroad,— 
under  Inducements  and  soieiy  !n  reliance  up- 
OB  (be  prorlsloiw  of  said  act  The  road  was 
bunt  under  tbe  chartera  of  ttie  Memphis  ft 
Vldtsburg  and  the  New  Orieana,  Baton 
Bonge,  yicfeabnrg  ft  Memiihls  Raltaoadat  In 
Mlsslaslivl.*'  it  appears  that  no  por- 

tion of  the  road  was  built  alone  by  tbe  con* 
tract  witii  and  from  the  Memphis  ft  VlckS' 
burg  Oompany,  and  therefore  the  proriaions 
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of  Mctioa  21,  supra,  contained  In  that  diarter, 
cannot  be  co ruddered  as  any  basis  of  a  claim 
tor  exomptUm  thereunder. 

Tb,9  only  basis  remaining  to  be  considered, 
opim  wtalcb  the  appellants'  claim  for  exemp- 
tloD  can  rest,  la  the  act  of  March  8.  18S2, 
and  the  act  of  18S4,  supra,  amendatory  there- 
of, authorizing  consolidation,  and  which  con- 
tained section  21,  ttbl  supra,  applicable  bj 
Its  terms  alone  to  the  consolidated  cempany 
when  organized  thereunder.  The  Lonlavlll^ 
New  Orleans  &  Texas  Railroad  Company* 
until  and  as  the  result  of  the  consolidation 
of  Its  constituent  companies,  did  not  exist,  at 
which  time  the  constituent  companies,  as 
such,  ceased  to  exist,  and  the  new  company 
came  Into  existence.  This  consolidation  oc- 
curred when  the  main  line  was  practically 
completed,  and,  as  the  alleged  right  of  ap- 
propriation of  taxes  was  prospective  In  its 
proposed  cfflecta,  clearly  It  could  not  act  ret- 
roactively, by  applying  to  a  road  previously 
boUt  As  to  the  branch  lines  extended  by 
the  Loolsvllle.  New  Orleans  A  Texas  BaU< 
eoad  Company  after  Its  organization,  the 
right  of  appropriation  of  taxes,  claimed  must 
fall  for  two  reasons:  (1)  For  lack  of  leg- 
IslatlTe  authiKity  under  the  constitution  to 
make  such  grant;  (2)  the  eTldmce  does  not 
show  clearly  tbe  amount  fflq>ended  In  their 
constmctlon,  nor  that  tbe  earnings  of  tbe 
foad  was  not  sufficient  at  the  time  of  th^ 
eonsbractkm  to  have  paid  8  per  cent  dlvl- 
dmd  on  the  capital  stock,  as  provided  in  the 
act  relied  on,  on  the  occurrence  of  which 
ability  to  pay  such  dlvldoid  the  right  of  ap- 
propriation ceued.  The  party  pleading  ex- 
emption from  taxation  has  imposed  upon  him 
tiie  burden  of  clearly  showing  his  right  to 
the  Unmunlty  Glalmed,-^t  alone  to  Its  hav- 
ing existed,  but  also  as  to  Its  continuation 
to  the  time  for  which  the  taxes  are  claimed 
to  be  duflb— «nd  if  eUha  of  such  facts  may 
be  fairly  to  remain  in  doubt,  from  the  evi- 
dence, the  claim  must  be  denied.  Greoir 
TlUe  Ice  ft  Coal  Go.  t.  CUj  at  OreoiTillek 
69  MlasL  XO  Booth.  674;  Desty,  Taz'n, 
p.  ISfi. 

In  addition  to  preoedlng  reasons  glvoa 
wliy  the  «BK»ptlon  claimed  by  reason  of 
charter  pro  visions  of  the  constltnent  com* 
psniwi  cannot  avail  apptilanta,  an  cxamlnn- 
tlon  of  the  statutes  passed  subsequent  to 
their  enactment  shows  that  such  visions 
were  repealed  prior  to  the  acquisition  of 
those  charters  by  B.  T.  Wllstui  ft  Co^  and 
prior  to  any  expense  being  incurred  there- 
under. In  1876  <IAWB  1S75,  p.  68)  tbe  leg- 
Istatars  passed  an  act  entitled  "An  act  to 
regulate  railroad  taxation,"  section  1  of 
which  inovldes  "that  every  railroad  compa- 
ny, whose  line  Is  In  whole  or  In  part  in  this 
state,  shall  pay  on  the  Slat  day  of  Decem- 
ber, In  eadi  and  every  year,  a  ivfTOege  tax 
as  followB."  Section  3  provides  fiv  report 
of  leagth  ct  road  by  a  proper  trfBcsr,  and  a 
peialty  for  failure  to  make  report.  Section 
3  provides  for  damages  for  fallnre  to  pay 


tbe  tax,  and  provides  means  for  ooHectlxis 
such  delinquent  tax.    Section   4  provide* 
"that  all  acts  and  parts  of  acts,  aiid«  vbidi 
taxes  may  be  collected  trom  railroad  cona- 
panies,  otbwlse  than  as  provided  in  thi* 
act,  are  hereby  repealed."    In  1S78  (Iaw* 
3S78,  p.  87)  the  legislature  passed  an  act 
entitled  "An  act  supplementary  and  awwtMi- 
atory  of  above  act  of  1876.   This  act  osed 
the  same  language  quoted  above  In  eectlwi  l 
of  the  act  amended,   and   Increased  ttx^ 
amount  of  the  privilege  tax  per  n^e,  and 
provided  '*that  this  act  shall  not  apply  to 
tbe  West  Feliciana  Railroad."   In  1880  tlie 
Code  of  1880  was  adopted,  and  by  aectloiw 
597  to  (iOS,  inclusive,  therein,  eadi  railroad 
company  owning  and  operating  a  road  In 
this  state  is  required  to  pay  taxes,  with  thla 
proviso:    "That  no  railroad  ctmipany'  shall 
be  subject  to  taxation,  while  the  aanse  Is  In 
process  of  construction,  but  If  any  part  of 
any  road  shall  be  finished,  and  used  for 
profit,  the  part  so  finished  shall  be  taxed, 
although  the  whole  road  may  not  be  flnlsb- 
ed."   In  neither  the  act  of  1876,  1878,  nor 
1880,  are  charters  containing  exemption  from 
taxation  specially  mentioned,  but  t2ie  lanr 
guage  used  in  each,  by  necessary  ImpUcar 
tlon,  repeals  such  exemption  provlslona  pre- 
viously enacted.   Repeals  by  In^Ucation  are 
not  favored,  and  only  resnit  where  tbe  lan- 
guage used  in  the  repealing  statute,  consid- 
ered In  its  usual  and  genoml  meaning  and 
acc^tatlon.  evinces  a  pnrpoee  of  tbe  leg- 
islature Irrecwdlable  with  tbe  law  u  m- 
acted  by  the  law  repealed,  Tbe  purpose  ot 
the  lata:  act  Is  a  potent  factor  in  determin- 
ing the  meaxdttg  ot  the  language  eBqrioyed, 
and  must  be  considered  In  reaching  a  right 
result  Tbe  entire  law  must  be  oonaidcred 
togeUier,  and  fcwce  and  effect  glvoi  to  all  of 
Its  parto,  considered  as  a  whole.  The  stat- 
utes flwniyrtng  each  and  every  railroad  in  the 
state  liable  to  taxation,  and  taxing  thm,  are 
irrecencilabie  with  the  prevlons  statutes  ex- 
empting tTH*"*  from  t<i^t*^>  ^i^^inwh^  Id 
force,  and  necessarily  operate  as  a  r^eal  of 
tbe  previous  law  in  conflict  vrith  thena. 
Thus  prior  to  the  enactment  of  the  stotate 
of  1882  <Uws  1883;  p.  lOll)  antborlalng  tfa* 
consolidation  of  the  censtltnoit  companies, 
tiie  Immunity  frmn  taxation  granted  them  by 
the  provisions  of  thedr  chartets  had  been 
repeal^;  and  tt  follows  that  the  language 
of  section  1  of  said  act  of  18S2»  pcovldlnc 
"that  tte  company  so  formed  by  sach  cm- 
Bolldatiim  should  have^  enjoy,  and  psaaesi  all 
the  rights,  granto  and  Immnnltleii  now  pos- 
sessed 1^  such  conpanies,"  did  not  hare  the 
effect  of  granting  or  ccmveylng  any  Unmu- 
nlty  trom  taxation,  for  that  immunity  was 
not  then  possessed  by  the  caastttneuk  eoot- 
panies,  having  been  previously  lest  by 
peaL  In  1884  Oaws  1884.  rg-  29-81).  sec- 
tions 607,  608,  Oode  1880^  war*  amended, 
and  the  amendment  cwtataied  a  proviso  as 
follows:   "That  the  provisions  of  this  set 
shall  not  have  tbe  effect  to  tax  any  of  tbe 
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lands  of  the  lUmsHM  and  ^cksbois  Ball- 
road  Companj,  until  the  Ixt  (U7  ot  Febra- 
«i7.  ISSS,"  end  that  the  Xatches,  JacfcBon  ft 
<3oliiiubiu  Railroad  Company  ataonld  paj  a 
prlTilege  tax  of  940  per  mile  "after  the  ez- 
Vlratlon  of  exemption  as  provided  In  Its 
charter  and  acti  amendatory  thereof."  In 
nether  of  the  extracts  above  quoted  was 
thare  any  Intent  to  create  or  confer  ezemp- 
tloua,  hut  they  were  leglalatlTe  recognition 
of  exenyitlons;  but  they  w&e  only  le^lBla- 
tlve  recoenltlfms  of  exemptions  suppoaed  to 
«xlflt.  and  expressive  of  the  purpose  of  the 
act  as  to  than,  which  pnipose  coold  only  be 
of  effect  In  event  of  socb  existence,  In  which 
«TeDt  the  languase  and  Intent  concur  that 
they  were  not  to  be  affected  thereby.  In 
March,  1886  (Laws  1886,  p.  23)  the  above- 
named  act  of  t88i  was  smended.   Section  6 
of  the  amendatory  act  pMvldes  "that  the  act 
entitled  'An  act  to  amend  section  607-608  of 
Code  of  1880,  In  relation  to  privilege  tax  on 
railroads,'  approved  Uarcb  13th,  1884,  be  so 
amended,  as  to  fix  the  amoont  of  privilege 
tax,  to  be  paid  by  the  several  railroad  com- 
panies, mentioned  and  referred  to  in  said 
act,  at  sums  twenty-flve  per  centum  greater 
respectively  than  the  sums  motioned  In  said 
act,  and  hareafter  said  railroad  companies 
shall  pay  privilege  taxes  respectively  twen^- 
five  per  centum  greater  per  mile;  as  fixed  In 
said  act"  The  effect  and  purpose  of  this 
amendatory  act  of  18S6  was  to  Increase  the 
privilege  tax  29  per  cent  greater  than  pro- 
vided In  the  act  of  which  It  was  amendatory. 
No  other  provision  of  the  act  of  1884  was 
affected  thereby.  In  1888  (Laws  1888,  p. 
49)  sa  act  was  passed  providing  for  "the 
assessment  and  collection  of  past  due  and 
unpaid  taxes  on  railroads  which  have  es- 
caped the  payment  thereof."  Section  1  pro- 
vides that  "every  railroad,  which  iiaa  failed 
to  pay  the  taxes  for  which  the  same  was  lia- 
ble, for  any  year  for  whl«ta  It  was  so  liable, 
such  railroad  not  bebag  exempt  by  law  or  Its 
charters  from  taxation  for  said  years,  shall 
be  assessed."   The  act  of  1890  (Laws  1890, 
p.  13)  manifests  the  same  leglslatlva  pur* 
pose  to  refrain  from  interfering  with  aD«Dp> 
tlon  contained  In  railroad  charters,  as  ap- 
peals In  the  act  of  1880.   In  none  of  them, 
quoted  above;  is  there  any  language  used  lit- 
dicating  a  porpose  of  the  legislature  to  cre- 
ate, revive,  or  confer  exemptions.   In  1878 
(Laws  U78,  p.  233)  an  act  entitled  "An  act 
snrolemental  to  the  acts  of  Incorporatloa  ot 
cotain  railroad  companies"  approved  Aa- 
gost  8,  1870,  was  passed,  amending  the  char- 
ter of  the  Notches,  Jackson  A  Columbus 
Railroad  Company  so  ss  to  include  therein 
section  21,  abl  supra,  but  this  act  was  re- 
pealed by  Code  1880,  H  607-608,  supra.  Am 
to  the  state,  the  IlUnols  (Central  Railroad 
<^pan7  does  not  occupy  the  attitude  of  an 
Innocent  purchaser  for  a  valuable  consider- 
ation, without  notice,  either  in  law  or  equi- 
ty, because  (1) '  the  grant  proposing  exemp- 
tion from  taxation,  contained  in  the  charter 


of  the  Memphis  ft  Tlcksburg  Railroad  Oom- 
pany,  had  been  repealed  before  any  work 
was  began  thereunder,  and  a  similar  grant 
to  the  Natchez,  Jackson  ft  Columbus  Rail- 
road had  been  repealed  long  before  any  In- 
terest therein  had  been  acquired  by  the  ap^ 
P^Iants,  snd  the  proposal  of  exemption  con- 
tained in  the  act  of  1882  and  the  act  of  1884, 
amendatory  thereof,  authorlztog  tbe  consoli- 
dation of  the  companies  therein  named,  was 
wholly  prospective,  and,  even  If  It  had  been 
a  valid  grant,  could  not  be  claimed  by  a 
company  coming  into  existence  after  the  road 
was  built;  (2)  the  grant  of  exemption  bdng 
forbidden  by  the  constitution  In  such  cases, 
snd  there  not  having  been  any  decision  of 
the  state  supreme  court  holding  tbe  grant 
valid,  no  rule  of  property  affecting  this  prop- 
erty In  controversy  existed,  out  of  which 
alone  an  equity  could  arise.  Bstoppel 
against  the  state  could  not  occur  under  sndi 
dreumstances.  Bights  which  the  leglda- 
tnre,  by  reason  of  constitutional  inhibition, 
could  not  confo:,  cannot  result  from  or  be 
founded  upon  the  invalid  act  That  which 
cannot  be  done  directly  cannot  thus  be  ao- 
compllsbed  Indirectly.  At  the  time  the  Ta- 
Eoo  ft  MiBslsslppl  Valley  Railroad  acquired 
the  propai7  In  controversy,  and  at  the  time 
the  IIlin<d8  Central  Railroad  Company  be- 
came Interested  therein,  the  constitutionality 
of  said  section  21  was  an  open  question,  and 
tbe  rule  of  caveat  emptor  applied  in  full 
force.  In  Loulaville  ft  N.  R.  Co.  v.  Ken- 
tucky. 161  U.  B.  691,  16  Sup.  Ct  no,  40  L. 
Ed.  Md,  the  court  says:  "In  reply  to  the 
argument  that  millions  of  dollars  hsve  been 
Invested  In  the  securities  of  the  company  up- 
on tbe  fslth  of  what  was  supposed  to  be  Its 
admitted  power,  it  Is  sufficient  to  say  that 
in  making  such  Investments,  capitalists  were 
bound  to  know  tbe  snthority  of  the  company 
under  Its  diarter,  and  to  put  the  proper  in- 
terpretation upon  It  and  that  we  are  not 
at  liberty  to  presmne  that  Investments  were 
made  upon  tbe  faith  of  powers  that  do  not 
exist;  and.  If  tbey  were,  the  commonwealth 
is  not  bound  to  respect  Investments  made 
under  a  misapprehension  of  tbe  law."  The 
propca^  at  that  time  was  charged  with  the 
liability  to  the  taxes,  now  claimed,  and  the 
fact  that  at  that  ttane  the  propetty  had  not 
been  assessed  for  taxation  in  no  wise  Te- 
lleved  It  of  tbe  burdm  and  of  the  doty  oC 
paying  them. 

The  Judgment  ot  tlie  lower  court  Is  af- 
flrmed. 

CAIfiOON,  J.,  having  he&i  of  counsel  la 
the  lower  court  took  no  part  in  this  declskn. 


HILLBS  V.  STATU 
(Supreme  Oourt  of  Mlsslndppl.  Nov.  IT,  1902.) 

CRIMINAL  LAW— AFFIDAVIT  BBFORB  HAOIS- 
TRATS-SUFFIOnCNCT. 

1.  Under  Const.  S  169,  providiDg  that  sU 
prosecutions  shall  be  carried  on  in  the  name  ot 
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the  «tat«^  tad  all  tnActmenti  thall  eonchide 
"against  th«  peace  and  dlgnitr  of  the  stat^" 
an  affldarit  before  a  magutrate,  emittinK  the 
I^ase  qnoted,  is  bad. 

Appeal  from  drcnlt  court,  Ooahoma  comH 
tjt  8am  a  Oook,  Jadge. 

If.  Miller  waa  conrlctad  of  crime,  and  up- 
peala.  BeroMd. 

D.  A.  Boott  Cor  appeUant  Wm.  THllluu, 
iJMt  Attr.  QoL,  for  tba  8tat«u 

OALHOON,!.  The  original  affldarit  la  an 
attempt  In  one  paragrai^  to  cliatxe  both  a 
■ale  and  a  aoUdtation  of  <wd«a  for  sale,  bnt, 
as  matter  of  law,  It  charges  neither.  Th9 
dlatrlct  attorney,  seeing  the  defects,  got  leave 
and  filed  an  "amended  affidavit"  which  con- 
fines the  cha^  to  the  solicitation^  bat  Inad- 
Tertently  omlta  to  condnde  with  the  words 
required  by  the  cmistltatlon,  "against  the 
peace  and  dignity  of  the  state,"  which  are 
Indispensable.  Const  {  169;  State  t.  Mor^ 
gan,  79  Miss.  659,  81  South.  838;  Lore  r. 
State  (Miss.)  8  South.  466.  Because  of  this 
omission,  the  prosecatlon  is  a  nullity,  as 
these  .cases  hold.  The  am^idment  purports 
to  be  an  "amended  affidavit"  and  must  stand 
or  fall  by  Itself.  It  does  not  manly  amend 
on  leave  had  to  add  to  or  take  from  or  in- 
terpolate  words  In  the  orlglnaL  It  Is  quite 
plainly  an  independent  document— a  substi- 
tute for  the  old  one.  Another  amendment 
may  show  an  unlawful  solicitation,  and,  la 
a  separate  count  an  nnlawftd  sale,  If  that 
also  be  relied  on,  so  as  to  convict  on  eitha> 
or  botb,  if  the  proof  warrants.  West  t. 
State,  70  Miss.  699,  12  South.  909. 

Beversed  and  remanded. 


BBOWN  V.  STATE. 
IBnpreme  Court  of  MlsdseippL  Nov.  17.  U02.) 

WBUO  DRVNKBNHES»-RHSI8TIN0  ARRMT- 
AHBNDUBNT  OF  CHAROB. 

L  Under  the  provision  of  Code  1802,  |  14SS, 
AaUne  amendable  In  the  circuit  court  a  chaive 
iefect^e  aa  tried  before  the  magistrate,  ue 
fharge  before  the  magistrate,  being  merely  of 
resisting  an  officer,  may  be  amended  in  the  cir- 
cuit conrt  by  specifyiDg  defeudant's  dronken- 
ness  Id  a  public  place  in  the  presence  of  two 
or  more  persons. 

2.  Where  one  is  drunk  in  a  private  place,  and 
titere  acts  so  as  to  amMV  the  proprietor.  In  con- 
sequence of  whldi  an  officer  Is  sent  for.  who 
takes  hhn  Into  the  street,  where  he  resists  ar- 
rest, he  may  be  convicted  of  resisting  an  offi- 
cer In  arresting  him  while  drunk  in  a  public 
^iace  in  the  presence  of  two  or  more  persons. 

Appeal  from  drcnlt  court  Tlahondngo 
Mjmtj;  B.  O.  Sykea,  Judge, 
be  officially  reported.** 

W.  8.  Brown  was  nmrlcted  <tf  reslsttng  ar- 
rest and  apprals.  Affirmed. 


T 1.  See  Crimtaai  Law,  vol.  U,  Caat.  Dig.  |  SOL 


Candler  ft  BawTer,  fbr  appelant.  Wm. 
Wllllann,  Asst  Atty.  Gen.,  for  the  State. 

niBRAL,  J.  The  appellant  was  convicted 
In  the  drcult  conrt  of  resisting  an  officer  in 
arresting  him  while  drank  In  a  pnbllc  place 
In  the  presence  ci  two  or  more  persona.  He 
was  drunk  In  the  Thorn  Building,  a  sample 
room  of  Leatherwood,  situated  upon  a  stre?: 
of  the  town  of  Inka,  and  which  waa  ratered 
by  sftiss  doors  which  permitted  a  look  Into 
the  Interkv  of  the  building  ftom  the  street. 
Brown  was  In  this  building,  and  was  acting 
to  the  annoyance  of  the  owner,  who.  fat  con- 
sequrace  of  his  misconduct  eent  tor  the  town 
marshal,  Schruggs,  who  found  the  appellant 
In  the  sample  room,  which  was  cloeed.  and 
who  opened  and  entered  the  samide  room  and 
arrested  Brown,  who  was  armed  and  drank 
therein,  and  carried  him  out  of  tlie  sample 
room  upon  the  streets  of  loka,  where  tbe  re- 
sistance was  made  of  which  be  waa  ctnrrict- 
ed.  In  the  Justice  court.  Brown  was  tried  up- 
on a  charge  of  resisting  Officer  Sdnmggs,  but 
the  charge  there  did  not  specify  his  being 
drunk  In  a  puUlc  place  In  the  presence  of 
two  or  more  persons.  This  part  of  the  charge 
was  first  made  In  the  drcult  court  It  is  ob- 
jected (1)  that  the  amendment  of  tlie  affida- 
vit was  unlawful;  (2)  that.  Brown  was  guflty 
of  no  crime,  and  shoiild  have  been  discharged. 

1.  The  charge  against  Brown,  as  tried  be- 
fore the  magistrate,  was  defective;  but  by 
the  eziwess  language  of  section  1438;  Oode 
1802,  It  was  amendable  In  the  clrenlt  court 
Coulter  V.  State,  76  Miss.  866,  22  South.  8T2. 

2.  It  Is  said  that  Brown  should  not  have 
been  convicted,  because,  bdng  In  the  Thorn 
Building,  he  was  in  a  private  places  and  waa 
brought  against  bis  will  by  Officer  Scbruggs 
upon  the  street  of  Inks,  and  that  he  ousfat  not 
to  sofFer  by  being  convicted  of  being  drunk 
npoa  the  streets  In  flie  presence  of  two  «- 
more  persons,  when  he  was  not  there  of  his 
own  accord,  but  was  carried  there  by  the 
officer.  Ordinarily  that  would  be  a  good  de- 
fense, but  It  cannot  avail  the  appellant  un- 
der tbe  circumstances  of  this  case.  It  was 
In  consequence  of  bis  dvll  trespass  and  wrong 
while  In  the  Tbom  BuOdbig  that  a  necessity 
arose  ot  removing  blm  from  that  building, 
and  whateva  was  done  of  necessity  by  the 
owner  of  the  Jbom  Bunding  or  by  others 
at  his  direction,  was  as  If  vohmtarUy  done  by 
Brown;  and  ms  being  publicly  drunk  In  the 
presence  of  two  or  more  peratms,  arising  from 
his  own  misconduct  was  as  much  a  crime 
in  btan  as  If  he  had  gone  there  of  bis  own  ac- 
cord. It  was  In  consequence  <tf  bis  own 
wrong  that  he  was  necessarily  carried  upon 
the  streets  of  IvHa,  and  he  cannot  plead  the 
necessary  acts  of  their  lawfully  carding  Um 
there  In  Jnstlflcatitm  of  Us  furfber  wrong. 
''Rrustra  legis  aradUnm  qumft  qnt  In  legem 
commlttft" 

Affirmed. 
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ottz;f  ft  &  I.  s.  00.  t.  town  of  bbm- 

INABT. 

(Suprenw  Court  of  MisBissippl.   Nor.  17, 1802.) 

TOWN&-t7SB  OF  NAMB-RIOHT  OF  ACTION. 

1.  A  town  caoDot  maintain  a  snit  axalnft  a 
nilroad  for  giving  Its  name  to  a  station  near 
It,  any  cause  of  action  for  the  Inconvanluico 
and  coufasfon  arising  tlun&rom  belonging  to 
passmgm  and  shippera. 

Appeal  from  chancety  courts  Hliidt  eomitjr; 
B.  C.  Conn,  Ohaucellor. 

•To  bo  officially  reported." 

Suit  by  the  town  of  Seminary  against  the 
Qnlf  A  Sblp  Island  Bailroad  Oompany.  A 
demurrer  to  the  bill  was  OTomled,  ukt  de- 
f  endant  appeals.  Reversed. 

Appellee  filed  this  bin  In  this  case  against 
appellant  In  the  chancery  court  of  Hinds 
county,  In  wblch  It  sieged  tbat  It  was  a  mu- 
nicipal corpoTatl<m  under  flie  laws  ot  tl» 
state  of  Ml88ls8lM>li  und»  the  name  "Sem- 
inary"; that  It  had  been  such  for  a  number 
of  years;  that  appellant  establl^ed  a  depot 
about  a  half  mile  norOi  ct  said  tovn  of  Sem- 
inary, and  named  It  **SemInar7,"  and  tiiat 
defendant  sold  tldceCs  to  travelers  to  Semi- 
nary, and  pnt  off  those  desiring  to  stop  at 
Seminary  (complainant)  at  this  station,  and 
Uiat  goods  bought  by  merchants  to  be  ship- 
ped to  aald  town  ot  Seminary  were  put  off  by 
defendant  at  the  station^  to  the  great  aunoy- 
ance  and  damage  of  the  town  of  Sembiary 
and  Que  people  fsnwally.  Tha  bill  prayed  for 
an  InjunctUai  restralnla;;  the  defpodant  com- 
pany from  deslgnatlii^  and  applying  the 
name  of  **Bemlnai7"  tc  any  othe?  town  along 
Its  line  than  compl&U^c. 

McWllUe  ft  niompson.  tot  appeUaitt. 
Wattins  ft  nastsirling,  for  appellee 

TBRRAL,  J.  That  the  Gulf  ft  Ship  Island 
Bailroad.  Company  should  have  established 
on  its  line  of  road  two  stations  named  "Semi- 
nary" is  shameful;  but  what  legal  concern 
this  fs  to  the  town  of  Seminary,  we  fall  to 
pocelve.  The  Injury  complained  ot  la  that 
a  person  desiring  to  visit  the  town  of  Semi- 
nary Is  sold  a  ticket  to  Seminary,  and  is 
pnt  off  at  the  station  of  that  name  which  Is 
a  half  mile  north  of  the  Seminary  which  is 
In  Its  Immediate  vldnlty,  and  thereby  such 
penHHi  suffers  Incmvenlence  and  loss  In  get- 
Mug  to  the  town  of  Seminary.  A  second  In- 
July  Is  alleged  to  be  that,  when  a  merchant 
In  the  town  of  Seminary  contracts  with  the 


railroad  company  for  the  shipment  of  goods 
to  him,  such  goods  are  pnt  off  at  the  Semi- 
nary station  most  distant  from  him,  to  his 
Inconvenience  and  loss.  That  these  are  ac- 
tionable grievances  to  the  merchant  and 
traveler  Injured  th«%by,  we  are  strongly  In- 
clined to  believe;  but  bow  does  ^thu  of 
these  wrongs  constitute  a  legal  wrong  to  the 
town  of  Seminary,  as  a  public  political  cor- 
poratlon  of  the  stete  of  Missiaslppi?  If  ap- 
pellant should  call  Its  depot  here  In  the  city 
of  Jackson  by  the  name  of  "Seminary,"  and 
thus  have  three  depots  of  that  name  on  Its 
line  of  road,  such  conduct  would  be  highly 
Injurious  to  all  persons  affected  thereby; 
but  what  power  conferred  upon  the  town  ot 
Seminary  gives  It  the  right  of  action  in  such, 
case?  A  right  (tf  action  lies  only  in  favor 
of  a  person  who  Is  Injured  and  suffers  loss 
by  the  act  complained  of.  Facilities  of  travel 
and  of  commerce  are  greatly  useful,  and 
wrongfol  obstructions  of  either  may  be 
grounds  of  action,  but  of  action  only  by 
those  whose  legal  righto  are  Infringed,  and 
who  sniffer  loss  therefrom.  The  a^iellee  mis- 
takes the  fact  when  it  supposes  that  the 
name  "Seminary"  designates  its^,  and  can 
legally  only  designate  Itself,  to  such  sense 
as  that  nothing  else  can  legally  bear  that 
name.  In  truth,  Ito  name  Is  not  "Seminary,'^ 
but  "The  Town  of  Seminary."  It  gete  Ito 
name,  as  well  as  ito  powers,  from  its  InccH*- 
pwatlon  as  the  "Town  of  Seminary."  It 
acquired  no  cIvU  right  from  Ito  previous  in- 
corporation as  the  "Tillage  of  Seminary,*' 
or  from  ito  ciA  tocwporatlon  as  a  school  un- 
der the  name  of  "Zlon  Seminary."  What- 
ever rights  a  municipality  of  Ito  grade  may 
have  under  our  Code  It  has,  and  no  others. 
That  the  Oulf  ft  Ship  Island  Bailroad  should 
have  frequent  and  convenient  stetlons  along 
the  line  of  its  road  Is  a  necessity  of  Ito 
business;  that  these  stetlons  should  be  nam- 
ed, and  named  by  Itself,  Is  equally  certoiu; 
and  tiiat  the  stations  lAouId  be  named  to 
facnitote,  rather  than  confuse,  the  public 
dealing  with  II;  seems  to  us  highly  Impor- 
tant But  the  town  of  Seminary,  as  a  legal 
person  created  by  law,  has  only  the  power 
conferred  upon  It  by  law,  and  none  known 
to  us  can  authorize  it  to  bring  suite  for  the 
grievances  set  out  in  this  bill.  The  griev- 
ances set  out  are  not  grievances  of  the  town 
of  Seminary  as  a  political  corporation.  The 
righto  Invaded  are  not  righte  of  the  munlcl- 
palltf.  The  blU  Is  not  matotolnable. 
Bsfvened  and  lemanded. 
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SCHWARTZ  r.  LIBBER. 
<Snpreme  Court  of  Mlwisdpid.  Not.  17,  1902.) 

DKED  AS  HORTOAQB-^ABOL  SVIDENCB. 

1.  B;  the  express  provlsloD  of  Code  1892,  | 
-4233,  a  coDTeyuica  being  absolate  on  its  face, 
and  the  (rantor  Imvinx  parted  with  poaseBdon 
«f  the  propartr,  it  cannot  ba  declared  a  nuvt- 
cage  ou  the  puw  aridenca  of  the  paubv  alona 

Appeal  from  chancery  court,  Hindi  coun- 
ty; H.  a  Conu,  Chancellor. 

**To  be  offlclall7  Kported." 

Suit  b7  Mm  R.  O.  lileber  acalatt  8. 
Schwarta.  Decree  for  plalntUf,  and  defend- 
ant appeala.  Rerened. 

Green  A  Green,  for  ^tpellant   J^me  ft 

Brame,  for  appellee. 

TBRRAL.  J.  In  this  caae  It  Is  sought  to 
have  a  conveyance  of  real  eetate  absolats 
«n  Its  face  declared  to  be  a  mortgage.  The 
case  was  before  os  at  the  October  term,  1901, 
ot  this  court,  upon  a  demurrw  to  the  bill, 
which  alleged  such  to  be  its  purpose.  79 
Miss.  257,  80  Bonth.  049.  'Hie  blU  was  am- 
biguous, in  that  It  did  not  disttactly  allege 
that  Schwartz,  the  alienee,  took  possession 
of  the  property  upon  the  execution  of  the 
conveyance.  Upon  the  demurrer  we  inclined 
to  the  view  that  answer  and  proof  were  nec- 
essary to  determine  that  question.  The  bill 
also  alleged  that  Schwartz,  tbou^  be  took 
a  deed  to  the  property  absolute  on  its  face, 
had  retained  and  held  the  evidence  of  snch 
debt,  the  precise  sum  of  which  was  mention- 
ed In  ttie  deed,  and  the  demurrer  admitted 
that  statement;  and  that  drcmnstance,  if 
true,  we  thought  needed  some  explanation. 
When  the  answer  came  In,  however,  It  dis- 
tinctly alleged  that  Schwartz  took  Immediate 
possession  of  the  property  on  its  conveyance 
to  him,  and  it  positively  denied  any  purpose 
that  the  conveyance  should  operate  as  a 
mortgage  merely.  It  also  clearly  appears 
from  the  answer  and  the  evidence  In  the  case 
that  Schwartz  never  held  any  evidence  of 
-debt  against  Lieber,  and  the  absolute  deed, 
when  taken  In  connection  with  the  evidence 
In  the  case,  disclosed  the  fact  that  the  debt 
was  acquitted  and  discharged  by  the  con- 
v^ance  itself.  Upon  the  case,  therefore,  as 
now  presented,  the  effort  Is  In  the  face  of 
the  statute  (section  4233,  Code  1892)  to  have 
a  conveyance  absolute  on  Its  face,  and  where 
the  grantor  parted  with  the  possession  of  the 
property,  declared  to  be  a  mortgage,  upon  the 
parol  evidence  of  the  grantor  only.  The 
statute  is  emphatic  that  parol  evidence  shall 
not  constitute  such  proof  In  such  case.  If 
Schwartz,  In  his  evidence,  had  admitted  that 
the  absolute  deed  was  Intended  as  a  security 
only,  that  itself  would  have  been  adequate 
proof  for  decreeing  it  a  mortgage,  and,  In- 
4lependent  of  all  other  proof,  would  have  sup- 
ported the  bill.  When  the  case  was  before 
wB  upon  demurrer,  the  allegation  In  the  bill 
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tbst  the  debt  of  Uebsr  to  Schvartx  -was  held 
Schwartz  as  a  subsisting  and  continuing 
obligation  against  Lieber,  and  which  wita  ad- 
mitted by  the  demurrer,  inclined  na  to  think 
that,  talcing  lhat  to  be  true,  it  would,  when 
applied  to  Scbwttrta'B  letter  to  Ueber,  mp- 
port  the  constnictlon  contended  tor  hy  Li^ 
er,— that  they  evidenced  a  mortgage.  The 
facts  disclosed  at  the  bearing  of  the  case, 
howevw,  leave  IJeber  nothtaig  to  >taiid  on  In 
reepeet  to  that  contoitlon. 

Reversed,  and  case  dismissed,  at  costs  ot 
appellee^ 


WALKER  ▼.  BTATIL 
(Si^oM  Oonrt  of  Florlds.   Sept.  28.  19QS.) 
BRBAXINO  AND  aNTBBINO— RTIDBNCE. 

1.  The  fact  that  an  accused,  charged  with 
breaking  and  entering  with  Intent  to  steal,  stole 
notbing,  does  not  affect  his  goiit.  If  he  broke 
and  entered  with  intent  to  ateal. 

2.  Section  6,  c.  4405,  Laws  1S9S,  which  nro> 
vides  that  on  the  trial  of  a  charge  of  breaking 
and  entering,  or  entering  withoat  breaking,  a 
dwelling  house,  with  intent  to  commit  a  misde* 
meaner  or  with  intent  to  commit  a  fdoiiTi 
proof  of  the  entering  of  snch  dwdlliig  house  in 
the  nigfattime,  stealthily,  withont  consent  of  the 
owner  or  any  occupant  tb^eof,  shall  be  prima 
fade  evidence  of  entering  with  intent  to  com- 
mit a  misdemeanor,  in  the  absence  of  proof  of 
intent  to  commit  any  spedfic  crime,  has  do  aih 
pUcatlOD  to  a  case  whne  the  entry  proven  oc- 
curred in  the  daytime. 

3.  Evidence  examined,  and  fonnd  to  aoppoit 
the  verdict  for  breaking  and  entering  a  dweO- 
ing  bonse  with  intent  to  steal  property  of  more 
than  the  value  of  |20. 

(Syllabna  by  the  Court) 

Error  to  criminal  court  of  record,  Hills- 
borough county;  WtlHam  S.  Graham,  Judges 

■George  Walker  was  convicted  of  breaking 
and  entering  a  dwdllng  booH^  and  bftngs 
error.  Affirmed. 

Solon  B.  Turman  and  O.  B.  ICabiy,  for 
plaintiff  In  error.  William  B.  I«mar,  Attr. 
Gen.,  for  the  Btota 

CARTBB,  J.  The  plaintiff  to  error  was 
charged  by  lafOTmatlon  filed  in  the  criminal 
court  of  record  fm  Hillsborough  county  with 
the  offense  ot  breaking  and  entering  the 
dwelling  house  of  one  John  J.  HoUoman, 
with  intent  to  steal  the  goods  and  chattels 
of  Holloman  of  more  than  the  value  of  $2Qi 
Trial  was  had  In  March,  1802,  and  a  verdict 
rendered  finding  defendant  guilty  as  char- 
ged. From  the  sentence  imi>oeed,  this  writ 
of  error  Is  taken,  and  the  only  errmr  aa* 
signed  relates  to  the  ruling  denying  defend- 
ant's motion  for  a  new  trial.  This  motion 
was  based  upon  the  ground  that  the  verdict 
was  contrary  to  the  law  and  the  evidence. 

The  defendant  offered  no  testimony.  From 
the  testimony  lntrodu(%d  by  the  state,  it 
appears  that  on  March  7,  1902,  while  the 
occupants  of  HoUoman's  dwelling  house  were 
absent,  between  7  and  11:30  o'clock  a.  m., 
the  house  was  tnnken  into,  and  a  window  on 
the  west  side  raised:  and  scrattdtes  wen 
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found  on  tbe  window  sill,  u  If  made  by 
tacks  In  a  shoe.  Ibe  bureau  and  washstand 
drawers  were  rummaged,  and  tbe  bedclothes 
tamed  ttp  and  dlatmrbed,  as  tf  some  one  was 
lookiox  for  monej  or  lometblng.  HoUoman's 
pants  were  lying  on  the  bed,  his  coat  on  a 
Tocklng-ditir,  and  bis  Test  on  the  floor, 
thoogb  they  were  left  TiawgiTig  up  that  morn* 
tng.  Nothing  was  missed  or  stolen  from  the 
home.  The  fnznltnre  and  clothing  In  ttie 
honse  -wen  worth  about  91S0»  and  tbere  were 
tietween  $7  and  $S  In  maavr  In  the  kitchen, 
wblcb  waa  not  disturbed.  The  .tradce— cme 
a  man's,  and  the  other  a  woman's— were 
found  leadhig  from  the  fMnt  gate  to  the 
west  side  of  the  honse.  Defoidant;  who 
Uved  about  one-fourth  mile  southeast  of  Hoi- 
loman's.  was  seen  by  Minnie  WUtten,  Hoi- 
■Oman's  next-door  neighbor,  to  enter  .Hollo- 
man's  front  gate  and  pass  around  tlie  house. 
This  occuired  at  about  U  o'cIoA  a.  m. 
About  16  ndnutce  afterward,  defendant  re- 
tnnwd,  and  as  be  came  fnnn  around  the 
house  he  saw  Minnie  Whltten,  and  jumped 
tHuk  behind  0w  comer  of  the  hoosei  He 
then  came  on  down  the  street  by  Minnie 
Whitten's  house,  passing  It  about  100  yards, 
and  stopped.  Minnie  Whltten  called  her  hus- 
ti&nd*s  attention  to  defendant^  and  Whltten 
walked  out  on  his  firont  porch.  Defmdant 
called  to  him,  and  inquired  where  one  John 
Brown  lived;  returning  In  fnmt  of  Whlt- 
tea*B  house.  Whltten  nodded  his  head  In  the 
direction  of  John  lawn's  houae,  which  was 
located  about  one-qnarter  mile  norttieas^  and 
defendant  asked  If  he  meant  that  house, 
pointing  to  the  HxSUman  hou8&  Whltten 
told  him  ."No,"  and  defendant  said  he  had 
twen  to  that  bouse  (the  Holloman  houae), 
and  found  no  one  at  home.  Whltten  then 
showed  dtf  endant  John  Brown's  houae^  the 
tinf  of  which  was  In  sight,  and  he  went  ott 
in  that  direction.  Whltten  testified  that  de- 
fendant must  have  known  where  John 
Brown  lived,  because  he  had  lived  In  that 
nelgbborhood  a  numbw  of  years.  A  num- 
ber of  people  passed  Whltten's  house  dally, 
and  a  number  passed  on  the  day  in  ques- 
tion, but  no  one  dae  was  seen  to  enter  the 
yard  exc^  defendant,  though  It  waa  pos* 
-aible  others  may  have  dme  so.  Abont  half 
an  hour  after  defendant  left  Whltten's  It 
waa  discovered  that  HoUoman's  house  bad 
been  broken  Inta  HoUoman's  bouse  was 
■situated  in  Hillsborough  county,  just  north 
of  Ybor  City. 

Plali^iff  bi  OTor  omtends  that  the  evi- 
dence is  not  sufficient  to  sustain  a  verdict 
against  him  for  breaking  and  entering  with 
Intent  to  steal  proper^  of  any  value,  and 
that  the  evidence  will  not  support  the  find- 
ing that  the  intent  was  to  steal  property  of 
more  than  920  In  value. 

I.  Tbe  evidence  establishes  b^ond  ques- 
tion the  fact  that  HoUoman's  house  waa 
broken  and  mtered  at  tbe  time  charged,  and 
whUe  no  witness  saw  the  defendant  in  the 
bouse,  or  attempting  to  effect  an  entrance. 


we  think  the  Jury  were  justified  In  finding 
that  he.  and  no  other,  was  guilty  of  such 
breaking  and  entry.  He  was  seen  going  Into 
tbe  yard  and  around  tbe  house  shortly  be- 
fore tbe  crime  waa  discovered;  he  remained 
on  the  premises  around  the  bouse  abont  15 
minutes,— long  enough  to  have  committed  the 
crime;  he  endeavored  to  hide  himself  be- 
hind the  comer  of  the  house  when  on  his 
return  lie  perceived  that  another  person  was 
aware  of  his  presence  on  tbe  premises;  he 
endeavored  to  avert  any  suspicion  that  might 
be  aroused  frwn  his  presence  on  tbe  prem- 
ises by  Inqubries  as  to  the  residence  of 
Brown;  and  he  evidently  designed  to  Im- 
^ess  Whltten  with  the  idea  that  he  entered 
HoUoman's  premises  believing  It  to  be 
Brown's  resldoice^  or  In  search  of  Informa- 
tion as  to  Brown's  residence,  when,  as  Whlt- 
ten statea^  he  must  have  known  that  l^wn 
resided  some  distance  northeast  of  that 
house.  These  clumsy  attempts  to  deceive 
and  to  conceal  himself  from  observation  tend 
to  show  a  guilty  consdouanen  of  wnmg- 
doing,  and,  without  further  comment  on  tbe 
evidence,  we  hold  It  snflSdent  to  prove  that 
defendant  tvoke  and  entered  the  house. 
Com.  V.  Shedd,  140  Masa  4fil,  6  N.  O.  26^ 

U.  Many  authorities  hold  that  where  a 
dwelling  bouse  Is  broken  and  entered  in  tbe 
Dlgbttlme,  and  the  evidence  does  not  dis- 
close some  other  motive  for  such  breaking 
and  axtcj,  the  jury  may  Infer  or  draw  a  pre- 
sumption of  fact  that  the  breaking  and  entty 
were  with  Intent  to  commit  larceny.  StatA 
v.  Worthen,  111  Iowa,  267,  82  M.  W.  910; 
Steadman  v.  State.  81  Oa.  736,  8  8.  SL  420; 
People  V.  Soto,  63  GaL  415;  State  v.  Mc- 
Bryde,  07  N.  0.  S03,  1  8.  B.  025.  As  tbe 
breaking  and  entry  In  the  present  case  oc- 
curred In  the  daytime  we  shall  not  under- 
take to  apidy  the  rule  announced  in  those 
authorltiea,  nor  to  say  whethw  It  Is  ^pU- 
cable  to  a  breaking  and  entry  In  tbe  daytime, 
as  we  think  the  facte  In  evidence  show  a 
specific  Intent  to  steal,  without  resorting  to 
such  presumption,  even  If  applicable  to  the 
ivment  case.  The  evidence  shows  that  the 
bnrMD  and  wasbstend  drawers  were  rom- 
msged,  bedclothes  turned  up  and  disturbed, 
and  HoU<Hpau's  wearing  apparel  taken  from 
where  it  was  banging  and  scattered  over  the 
room.  Tbe  jury  could,  from  the  drenm- 
stences  and  the  breaking  and  entry,  infer 
that  tbe  party  was  In  search  of  valuaUes, 
and  tbat  bis  object  was  to  steal  them.  Oom. 
T.  Shedd.  sopra;  Burrows  v.  Steta,  84  Ind. 
529;  Woodward  v.  Stete,  54  Oa.  100.  The 
fact  that  defmdant  stole  nothing  does  not 
affect  his  gull^  tf  bto  intention  was  to  steaL 
Stete  V.  Beal,  87  Ohio  SL  108,  41  Am.  Bep. 
490. 

It  only  remains  to  consider  whether  tbe 
jury  were  authorized  to  find  that  defendant 
Intended  to  steal  property  of  a  value  exceed- 
ing f20,  for,  if  the  defendant  Intended  to 
steal  property  of  less  value,  he  should  tiave 
been  found  guUty  of  a  less  off  ense^  as  In  Uie 
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one  case  ha  would  be  liable  to  punishment 
for  breaking  and  entering  with  Intent  to 
commit  a  felony,  and  In  the  other  only  for 
breaking  and  entertng  with  Intent  to  commit 
a  mfsdemeanor.  We  are  referred  to  the 
statute  which  provides  that.  "In  the  trial  on 
B  charge  of  breaking  and  entering  or  entering 
without  breaking  a  dwelUng-hoiue  with  In- 
tent to  commit  a  misdemeanor  or  with  In- 
tent to  commit  a  f^ony,  proof  of  the  enter- 
ing of  such  dwelllng-bouse  In  the  night  time, 
■tealthlly,  without  consent  of  the  owner  or 
any  occapant  tfaweof,  ahall  be  prima  facie 
erldence  of  entering  with  Intent  to  commit 
a  misdemeanor,  In  the  abeence  of  proof  of 
Intent  to  commit  any  specific  crime."  Sec- 
tion 6,  c.  440S,  Laws  1885.  Tbla  statute  has 
no  application  to  the  present  case,  for  the 
reason  that  the  entry  proven  was  not  In  the 
nighttime,  but  In  the  daytime.  The  statute, 
therefore,  does  not  in  this  case  raise  a  pre- 
sumption that  defendant  intended  to  Meal 
property  of  less  value  than  $20,  nor  that  he 
Intended  to  commit  a  misdemeanor.  The 
jury  were  required  to  determine  from  the 
evidence,  without  the  aid  of  the  presumption 
created  by  that  statute,  the  value  of  the 
property  Intended  to  be  stolen.  The  con- 
duct of  the  defendant  while  In  the  house  evi- 
denced a  design  to  steal  all  the  money  or 
other  valuables  which  he  evidently  thought 
he  could  Hod  In  the  bureau  and  washstand 
drawers,  under  the  bedclothes,  or  In  the 
wearing  apparel  of  HoUoman,  and  author- 
ized the  Jury  to  find  that  he  Intended  to  steal 
property  exceeding  In  value  $20.  The  fact 
that  he  found  none,  or  less  tiian  he  might 
have  supposed  he  would  find,  could  not  alter 
the  original  intent,  nor  make  his  act  less 
criminal  than  It  would  have  been  had  he 
found  all  he  supposed  he  would  find.  Har- 
vick  T.  State,  49  Ark.  514,  6  8.  W.  19;  Clif- 
ton T.  State,  26  Fla.  528,  7  Sontfa. 
Tbe  judgment  !•  affirmed. 


I/)WB  T,  STATE. 
(Bnimme  Court  of  Florida.   Sept.  24,  1002.) 

LARCENY— CONSENT    BY  OWNER— TRIAL—DB- 
UURRBR  TO  BVIDENCB— HARMLS^  ERROR. 

1.  Where  def  Midaut  In  a  criminal  case  inter- 
poses a  demurrer  to  tiie  state's  evidence,  which 
Is  In  parol  and  almost  wholly  drcnmstantial, 
and  no  part  of  the  testimony  is  reduced  to 
writing,  uo  specific  facts  are  admitted  ajpon 
the  record,  aod  the  state  attorney  does  not  join 
In  sncfa  demurrer,  the  court  should  decline  to 
consider  It;  but  if  the  conrt  doea  con^der  and 
overrule  It,  and  defendant  is  afterwards  per- 
mitted to  Interpose  evidence  in  his  defense,  the 
error  in  overruliDg,  instead  vt  declining  to  con- 
sider, the  demurrer,  is  without  injury,  and 
will  constitute  no  ground  for  reversing  the  judg- 
ment of  couvicdoD  entered  upon  the  verdict  ot 
tiie  jury. 

2.  A  taking  by  the  volnntaxy  consent  of  the 
owner,  or  his  authorized  servant  or  agent,  even 
though  with  a  ftfonlous  Intent*  does  not  om- 
stitute  larceiff. 

&  Where  the  criminal  design  to  steal  origf- 

Bm  Larceny,  vaL  1^  Csat.  Dig.  i  H. 


nates  with  the  accosed,  and  the  owner  of  tbe 
property  stolen  doea  not,  bi  person  or  by  an 
agent  or  servant,  snggest  the  design,  nor  ac- 
tively orge  the  accused  on  to  the  c(Knmissio& 
of  the  crune,  the  mere  fact  that  soefa  owner. 
•Qspecting  that  the  accused  intends  to  steal  his 
property.  In  person  or  throng  an  agent  or  serv- 
ant, exposes  the  propertr,  or  ne^ects  to  pro- 
tect It,  or  furnishes  fadlltiea  for  the  execution 
of  the  ctimiDal  design,  under  the  expectation 
tliat  the  aecnaed  win  take  the  propertr  or  avail 
himself  of  the  facilities  fomished,  wfll  not,  in 
law,  amount  to  a  consent  to  the  taking,  even 
thongh  the  agent  or  servant  of  such  owner  by 
his  instructions  appears  ts  co-operate  in  tbe  «e- 
ecntion  of  the  crlmeL 

4.  Evidence  examined,  and  found  tmsaflldsnt 
to  sop  port  the  verdict. 

(Srllabus      Uie  Court.) 

Error  to  circuit  court,  De  Soto  coantr; 
Joseph  B.  Wall,  Judge. 

Allen  Lowe  was  convicted  ot  lucenj;  and 
brings  oror.  Affirmed. 

Sterols  A;  Phillips,  for  plalntlfl  In  error. 
WlUiam  B.  I«mar,  Atty.  Ool.  for  tlie  State. 


CARTER,  J.  Plaintiff  In  error  was  at  the 
fall  term,  1890,  of  the  drcnlt  court  of  De 
Soto  county.  Indicted  for  the  larceny  of  a 
cow,  the  property  of  one  Durrance.  At  the 
fall  term,  1801,  a  trial  was  had,  resolting  In 
a  verdict  against  the  defendant.  From  the 
sentence  imposed  be  has  taken  writ  of  errw 
to  tbe  present  term  of  this  court,  and  as- 
signs as  error  the  rulings  of  the  court  upon 
his  demnrrv  to  evidence  and  motion  for  a 
new  trial,  each  of  which  were  orerrnled,  and 
exceptions  noted. 

1.  The  demurrer  was  Interposed  at  the 
close  of  tbe  state's  testimony,  which  was  in 
parol,  and  almost  wholly  circumstantial.  It 
nowhere  appears  that  the  state  attorney  join- 
ed In  or  argued  the  demurr».  No  part  of 
tiie  testimony  was  reduced  to  writing  until 
long  after  the  trial  of  the  case,  and  then  only 
by  being  Incorporated  In  the  bill  of  ezcep- 
tions.  Hie  demurrer  was  general,  nothing 
was  reduced  to  writing,  no  specific  facts 
were  admitted  upon  the  record,  and  there 
was  no  joinder  In  demurrer.  Under  these 
circumstances,  the  court  should  have  declined 
to  consider  the  demurrer;  but,  as  the  defend- 
ant was  afterwards  permitted  to  Introduce 
evidence  In  his  defuse,  no  injury  resulted 
tu  hfm  from  the  action  of  the  court  in  over- 
ruling the  demurrer,  which  should  not  bavs 
been  considered  at  all.  Holland  t.  State,  88 
Fla.  ITS,  22  South.  206. 

2.  The  motion  for  a  new  trial  was  based 
upon  various  grounds,  questioning  tbe  suffi- 
ciency of  the  evidence  to  support  the  Terdic^ 
the  propriety  of  cotaln  diarges  given,  the 
refusal  to  give  celaln  Instructions  request- 
ed, and  certain  rulings  upon  the  admlsslbiUty 
ot  testimony.  Tbe  <m\j  grounds  of  the  mo* 
tlon  argued  In  the  briefs  filed  here  are  Uhm 
relating  to  the  sufficiency  of  the  ertdence  to 
support  the  verdict,  and  therefwe,  In  acccvd- 
ance  with  the  practice  prevallbig  In  this 
court,  we  shall  aq;ire8a  no  opinion  npon  the 
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qnestioiu  pnaented  hj  those  grouzidB  tii  tbe 
xnotloD  which  have  Dot  been  argued. 

Tbe  court  bas  cuef  all7  conaldend  tbe  erl- 
desice  as  ezblbtted  In  the  bill  of  ezceptl<nia» 
and,  while  the  writer  to  of  opinion  that  It 
to  snffld^t  to  sustain  tbe  rerdlct  tbe  other 
members  of  the  court  are  of  8  different  oiiln- 
ion,  and  hold  that  tbe  circuit  court  ought  to 
bave  granted  the  motion  for  a  new  trial  be- 
cause of  the  InsufBdracy  of  tbe  evidence  to 
support  tbe  vodlct  As  a  new  trial  Is 
awarded.  It  Is  deemed  i»oper  to  wlthboM 
any  comments  en  tbe  evidence. 

Some  testimony  was  given  at  the  trial 
which  tbe  defendant  contends  proves  that 
Durrance.  through  certain  agents,  consented 
to  and  arranged  for  the  talcing  of  bis  inrap* 
«t7  by  defendant  Of  It  was  taken  by  him), 
and  therefore  no  larceny  was  committed. 
Tbe  authorities  are  abundant,  and  the  law 
nnquestloned.  that  a  taking  by  the  voIun< 
tary  consent  of  tbe  owner,  or  bis  authorized 
servant  or  agent,  even  though  with  a  fe- 
lonious Intent,  does  not  constitute  larceny. 
But  where  the  criminal  design  wlginates 
with  the  accomd,  and  the  owner  does  not  In 
person  or  by  an  agmt  or  servant,  suggest 
tbe  design,  nor  actively  urge  the  accused  on 
to  the  commission  of  the  crime,  the  mere 
fact  that  such  owner,  suspecting  that  the  ac- 
eosed  Intends  to  steal  his  pnverty,  in  person 
or  tbrou^  a  servant  or  agent;  ocposes  the 
propertv.  or  neglects  to  {ffotect  It,  w  fur- 
nishes facilities  for  the  ezecuttou  of  the 
criminal  design,  jmAet  tbe  expectation  that 
the  accused  will  take  tbe  property  or  avail 
himself  of  tbe  facIUtles  furnished,  will  not 
amount  to  a  consent  In  law,  even  though  the 
agent  or  servant  of  such  owner  by  bis  In* 
atruetlons  appears  to  co-operate  In  the  ex- 
ecution of  the  crime.  1  BIsh.  New  Or.  Law, 
I  262;  Alexander  v.  State,  12  Tex.  MO:  Dodge 
T.  Brittaln,  Meigs,  S4.  See,  also,  note  to  Gon- 
Bor  V.  People  (Oslo.  Sup.)  88  Pab  109^  2B 
L.  R.  A.  841.  8S  Am.  St  Rep.  295. 

This  ttatemeot  of  tbe  law  Is  deemed  suffl- 
dent  to  guide  tbe  court  below  iqmn  another 
trial,  without  the  expression  of  an  opinion 
as  to  whether  the  testimony  aUodsd  to  was 
suflBclent  to  prove  Ehirranctfs  conMnt  to  tbe 
taking  of  his  property. 

ITor  the  error  found,  the  Judgment  of  con- 
Tlctkiii  Is  rercvsed.  and  a  new  trial  awarded. 


a08  la.) 

OHABTBR  OAK  8T0TB  &  RANOB  00. 
et  at  T.  BICE  et  at  (No.  14.455.)* 

<Bnpreme  Goort  of  LouUana.  June  88,  1902.) 

APPBAIr-DISHISSAL-DKTBCTITB  TRANSCRIPT. 

1.  Where  the  certificate  of  the  clerk  shows 
that  tbe  trauBcript  has  been  made  up  under 
specific  instmotioDfl  from  the  sppellaut,  and, 
notwithstandinK  tbe  protest  of  the  appellee, 
contains  only  such  matter  as  the  appellant  has 


*H<ftaarlni  dented  Novanbir  17,  IML 
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directed  him  to  include,  the  appsal  will  be  dis- 
missed. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court  parish  o£ 
Orieans;  Walter  B.  SommOTiUs^  Judge. 

Action  Ify  the  Charter  Oak  Stove  &  Range 
Company  and  others  against  Henry  Rice  & 
Son  and  others.  From  a  judgment  diamlse 
ing  thebr  opposition  to  the  account  <tf  tbe 
celver,  tbe  Thomas  Etvans  Omnpany  and  otb- 
ers  appeal.  Dismissed. 

Philip  Oenslw,  Jr.,  and  Walter  Scott  Lew- 
la,  tot  appellants.  Dlnkdsplel  ft  Hart  tat 

appellee  receiver. 

SIONROB,  J.  Tbe  receiver  for  Henry 
Rice  ft  Son.  appellee  herein,  moves  to  dis- 
miss the  appeal  taken  by  the  Thomas  Evans 
Company  and  others  from  a  Judgment  dis- 
missing their  oppositions  to  the  receiver's 
final  account  Tbe  grounds  allied  are:  (1) 
That  tiie  appeal  was  tsken  by  petition  at  a 
term  of  the  court  subsequent  to  that  at 
which  tbe  Judgment  was  rendoed.  and  that 
no  dtatlcms  were  asked  for  or  issued;  and 
(2)  that  tbe  transcript  was  made  up  under 
specific  histructlons  from  tbe  counsel  for  the 
appellants,  and  Is  incomplete,  in  that  It  falls 
to  Include  portions  of  the  record  and  evidence 
necessary  to  a  pn^er  conslderatlwi  and  deci- 
sion of  tiie  case. 

Pretermitting  the  first  grouud,  tbe  second 
Is  obvi<rasly  well  taken.  Ibe  certificate  at^ 
tacbed  to  tbe  transcript  reads:  "I,  William 
B.  Murphy,  deputy  cleA,  •  •  •  do  here* 
by  certify  that  the  fore^Ing  fifty-four  i>ages 
do  contain  a  true,  correct  and  complete  tran- 
script of  all  that  portion  of  the  proceedings 
had,  docnmenta  filed,  and  evidence  adduced 
tqran  the  trial  of  the  t^poeltlona  •  •  • 
required  to  be  Included  therein,  as  i>er  letter 
of  InstructlonB  of  Messrs.  Merrick  &  Lewis, 
attorneys  for  appellants,  to  tbe  clerk  of  tbe 
court  filed  May  8,  1902.  and  copied  in  said 
transcript  *  *  *  and,  further,  that  a  let- 
ter fnun  Messrs.  Dlnkelsplei  ft  Hart  attor- 
neys for  George  Fuchs.  receiver,  appellee. 
*  *  *  protesting  against  bis  (dert's)  ccr- 
tl^lng  to  any  transcript  In  this  case,  unless 
It  is  the  full  transcript,  was  filed  May  S, 
1902.  and  la  copied  in  said  transcript"  Tbe 
letter  from  tbe  appellanta'  counsel  to  which 
this  certificate  refers  gives  specific  instruc- 
tions as  to  what  should  be  Included  In  tbe 
transcript  Tbts  court  is  therefore  confront- 
ed with  tbe  proposition  that  it  shall  under- 
take to  determine  a  case  on  appeal  upon  so 
much  of  tbe  pleadings  and  evidence  as  tbe 
appellanta  have  thought  proper  to  bring  up. 
If,  however,  this  proposition  should  be  adopt- 
ed aa  a  rule  of  practice,  and  the  appellanta 
should  be  left  in  all  cases  to  select  at  dis- 
cretion tbe  material  of  which  tbe  transcripts 
of  appeal  are  to  be  composed,  the  appellees 
are  likely  to  fare  badly.  In  the  instant  case 
the  transcript  contains  no  evidence  that  may 
hare  been  oflesad  la  rapport  of  On  aocount 
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nor  does  It  contain  tbe  oppoattlan  of  the  'State 
tax  collector,  which  wai  maintained  by  the 
Judgment  appealed  from.  And  counsel  for 
the  appellee  say  In  tbeir  brief:  "The  opposi- 
tion <A  tiie  Thomas  Evans  Company,  whkb 
was  the  mly  one  filed  before  the  court  oi> 
dered  a  partial  dlatrlbatloii,  was  lertfed 
princlpaUr  at  an  Item  cm  the  aoeoont  to  the 
credit  of  A.  Baldwin  ft  Oa,  Umited.  TO 
ptDve  up  this  Item,  the  recwd  was  absolatelr 
essential;  showing  why  the  credit  was  al- 
lowed to  this  company,  and  how  It  was  ar- 
rived at  And  BO,  to  prove  np  the  claims  of 
the  ordinary  creditors  on  the  account,  the 
previous  action  of  the  court,  recognizing  their 
claims,  was  necessary.  As  to  tbe  notary's 
fees  and  appralsss*  fees,  the  fnventony  and 
aniralsement  were  necessary.  As  to  tiie  auc- 
tioneer's  charges,  the  acOan  of  court,  the 
procds  verbal  of  sales,  and  tbe  auctioneer's 
bDls  were  necessary.  As  to  tbe  receiver's 
flees,  and  otiier  chafes,  other  proceedUigs 
vriiere  same  had  beat  incidentally  passed  u^ 
on  woe  necesBary,**  ete.  There  Is  no  satis- 
factory answer  to  be  made  to  this,  nor  do 
the  authorities  rdled  on  by  oounsd  for  ap- 
pellants meet  or  refor  to  the  proposition  here 
involved.  They  deal  exdnslvely  with  rulings 
as  to  the  admlsslbDlty  and  suffldoicy  of  evi- 
dence, and  do  not  pre^d  to  bxAA  tiiat  an 
appellee  on  whose  l>ehalf  evidence  has  been 
admitted  can  be  draled  the  benefit  thowof 
on  appeal,  or  that  it  is  within  tbe  discretion 
of  an  appellant  to  have  a  case  decided  In  this 
court  npon  a  transcript  made  of  material 
selected  exclusively  by  him. 

It  is  tiierefore  ordered,  adjudged,  and  de- 
creed that  this  appeal  be  dismissed  at  ttie 
cost  of  the  appellants. 

a08  La,) 

SncceBsIon  of  MARKS.   (No.  14,521.)* 
{Supreme  Court  of  Louisiaua.  June  1902.) 

APPBAL  BT  SXGCUTOR— DISTRIBUTION  OF 
BSTATE. 

1.  Where  a  final  acconut  of  execatora  shows 
an  smoQut  resdy  for  distribution,  and  pending 
opporitionB  canuot  have  the  effect  of  reducing 
the  same,  aud  tbe  time  has  passed  for  the  fil- 
ing of  further  oppositions,  toe  executors  have 
no  Bufiicleut  interest  to  appeal  from  an  order 
directing  distribution  to  creditors,  and  remain- 
der to  heirs,  of  the  amouut  ready  tor  distribiir 
tion. 

(Syllabus  by  the  Court.) 

Appeal  from  dvll  district  court,  parish  of 
Orleans;  Thomas  O.  W.  EUls,  Judge. 

In  the  matter  of  the  snccesslcm  of  Ferdi- 
nand Marks.  £>om  an  order  on  accounting 
by  tiie  executors  on  rule  obtained  by  the 
forced  heirs,  the  executwa  appeaL  Dismiss- 
ed. 

See  82  South.  401. 

Plnkelsplel  &  Hart,  for  appellants.  Boat 
ner,  Dodds  &  Boatner  and  Howe,  Splicer  ft 

Cocke,  for  appellees. 

■Rehearing  denied  NoTember  17,  ISOS. 
Y 1.  Se«  Executors  and  Admlnlftrator%  voL  II, 
Omv  Dts.  I 


NICHOLLS,  a  J.  Ob  FArnsij  8,  1902. 
August  Heldoihelm  and  KU  Wise,  testamcB- 
tary  ereentors.  filed  tiiefr  final  account;  abow- 
Ing  total  receipts  to  be  (31,681.02,  and  tirfal 
disbursonenta  $16,436.70.  TtOa  abowed  tiw 
■nm  of  $18,214.80  In  funds  and  aaaetB  to  be 
dlstribnted  to  the  heirs.  Two  oppositloos 
were  filed.  Whnenpoo,  after  the  lesal  de- 
lays, tiie  eucntors,  on  Fetooary  18,  IMS. 
took  a  Judgment  hmooh^tlng  the  acoonnt  so 
far  as  not  opposed.  Thte  had  the  ^Eect  of 
cutting  off  farther  oppositions,  and  left  to 
be  adjudicated  only  the  Issues  raised  by  the 
two  oppositions  pending.  One  of  these  vpgo- 
siUons  is  by  the  dty  of  New  Otteana,  claim- 
big  taxes  to  the  amount  of  $220,  with  10 
per  cent  per  annum  Interest  on  $110  fKoa 
July  as,  1809,  and  same  rate  of  Interest 
$110  from  July  19,  1000.  Tbe  other  opposi- 
tion Is  by  A.  F.  and  3.  B.  Harks,  forced  betra 
of  the  deceased,  and  its  purpose  la  to  add 
to  tiie  distributive  amount  shown  by  Ibe  ac- 
count, not  to  din^utsh  the  same.  On  April 
2,  1002,  tbese  forced  heirs  took  a  mle  4m  the 
executors  to  show  cause  why,  pending  the 
Iltigatitm  arising  fm  the  OKWsftbms  aforesaid, 
they  should  not  distribute  tbe  fnnda  and 
assets  which  thdr  final  account  showed  to  be 
on  hand  for  that  purpose^  This  role  was 
made  absolute,  and  the  executors  were  w- 
dered,  after  reservtog  $1,000  to  satisfy  any 
costs  whidi  may  be  hereinafter  toeorred,  to 
distribute  among  the  creditors  the  soms  due 
them,  and  the  remainder  among  the  heirs. 
From  this'  judgment  the  execntOTS  took  an 
order  of  appeal,  and  this  appeal  the  ai^tdlees 
move  to  dismiss. 

The  motion  must  prevail.  Wbs-e  a  final 
account  of  executors  shows  an  amount  ready 
for  distribution,  and  pending  oppositions  can- 
not have  the  effect  of  reducing  the  same,  and 
tbe  time  has  passed  for  the  filing  of  farther 
oppositions,  the  executors  have  no  snfDdeut 
interest  to  appeal  from  the  order  direettng 
distribution.  Appeal  dismissed. 


a08  La.) 

SOUTHWESTERN  TEL.  CO.  T.  KANSAS 

CITY.  S.  4k  G.  ET.  CO.    (No.  14,05©.)* 

(Supreme  Court  of  LoulsIaDa.   ^Saj  28,  1902.) 

SZPROPRIATION— FORBTGN  CORFORATHHf— 
POWBRS— TBLXORAPH  COMPANY. 

1.  In  an  action  brought  liy  a  foreign  corpon- 
tlon  to  expropriate  property  In  this  state,  as- 
der  Act  No.  124  of  1880,  a  deuial.  in  general 
and  specific  terms,  of  the  right  to  the  relief 
prayed  for,  is  sufSdent  to  put  at  iasne  the  ca- 
pacity of  the  plaintiff  to  enter  this  state  fior  the 
purpose  of  carrying  on  its  bodneas;  and  when 
it  appears  from  Its  charter,  offered  by  the  idain- 
tiff,  that  no  such  ri^t  exists,  the  action  wlO 
be  diamissed. 

2,  Where  a  corporation  is  establiahed  nndo* 
the  law  of  another  state  for  tbe  purpose  of 
constructing  and  maintaining  telegra^  and 
telephone  lines  In  certain  named  counties  Id 
that  state,  such  corporation  is  without  author- 
ity to  extend  its  operatious  beyond  the  limits 
of  tiie  counties  designated,  and  does  not  come 
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within  the  mesuing  of  Act  No.  124  of  1880, 
which  Ib  Inteuded  to  apply  to  ford^o  corpora- 
tions that  are  anthorbied,  ao  far  as  they  can 
be,  by  the  states  creatiag  them,  to  cuiy  on 
their  bnainess  elsewhere. 
(Byllabui  by  the  Conrt.) 

Appeal  from  judicial  district  court,  parish 
of  Caddo;  Alfred  Dillingham  Land,  Judge. 

Action  by  the '  Southwestern  Telephone 
Company  against  the  Kansas  City,  ShreTe- 
port  &  QuU  Railway  Company,  Judgment 
for  plalutUI,  and  defoidant  appeal!.  Be- 
versed. 

Alexander  &  Wilkinson  and  Lathrop,  Mor- 
row, Fox  A  Moore,  tar  appelant  H<dbert  & 
Barret,  for  appellee 

MONROE,  J.  PlalntUr  alleges  that  It  Is  a 
corporation  organized  under  the  laws  of  the 
state  of  Texas;  that  It  has  complied  with 
the  law  of  Louisiana  relative  to  foreign  cor- 
paratlons  transacting  business  In  this  state, 
and  l8  preparing  to  bnlld  a  telegraph  and  tel- 
ephone line  from  Beaumont  Tex.,  by  way  of 
Shrereport,  La.,  to  tbe  state  of  Arkansas, 
with  a  branch  line  to  Lake  Charles,  La.; 
that  tbe  most  direct  route  tar  said  main  and 
branch  Unes  Is  along  the  defendant's  rail- 
road, from  the  Sabine  river  to  Arkansas,  and 
from  Quiocy,  T^a.,  to  Lake  Charles;  and  that 
not  being  able  to  agree  with  the  defendant  as 
to  the  value  of  the  same,  It  Is  necessary  to 
expropriate  a  right  of  way  for  Its  poles, 
wires,  etc.  And  there  Is  a  prayer  for  a  jnry, 
and  for  Judgment  accordingly.  The  tefend- 
ant  flies  a  general  denial  and  a  special  de- 
nial of  the  right  of  the  plalndff  to  expro- 
priate as  prayed,  and  alleges  that  tbe  pro- 
posed constmctlon  would  interfere  with  it 
In  the  operation  of  Its  railway,  and  that,  if 
the  expropriation  Is  decreed,  the  plaintift 
shoold  be  required  to  pay  930  a  mile  as  tbe 
valne  of  the  property,  and  flO  a  mile  as  dam- 
ages, and  should  be  required  to  establish  Its 
poles,  wires,  etc.,.  In  the  manner  and  iqwn 
tbe  side  of  the  track  least  Injurlons  to  the 
owner  of  the  mme.  Tbe  cbbb  was  tried  np- 
on  the  Issues  thus  presented,  and  there  was 
a  verdict  for  plalntlfE  "for  right  of  way  for 
248  miles,"  for  which  the  defendant  was  al- 
lowed $5  a  mile,  without  further  apeclflca- 
tlon.  Upon  this  verdict  there  was  Judgm«it 
eotereA,  designating  the  points  between 
which  the  right  of  way  was  granted,  and 
entering  Into  other  necessary  particulars. 
And  from  this  Judgmeat  the  defendant  has 
appealed. 

In  a  supplemental  brief  filed  in  this  court 
It  Is  Boggeeted  by  defendant's  counsel  that 
the  plaintiff's  charter  gives  It  tiie  right  to 
operate  only  In  certain  named  conntles  In 
the  state  of  Texas,  and  hence  that  It  Is  wltii- 
out  pow«-  to  carry  on  business  or  to  expro- 
priate property  elsewhere.  To  this,  counsel 
for  plaintiff  reply  that  the  suggestion  Is  In 
the  nature  of  an  objection  to  tbe  capacity 
of  the  plaintiff  to  bring  this  suit  and  tliat 
It  conies  too  late.  The  question  presented. 


however,  goes  beyond  that,  and  rests  upon 
the  proposition  that  by  the  evidence  <^^ed 
in  support  of  Its  demand  the  plaintiff  has 
shown  that  It  Is  not  entltied  to  the  relief 
sought  since  It  thereby  appears  that  it  la 
without  legal  capacity  to  come  or  to  operate 
Its  lines,  and  a  fortiori  Is  not  entitled  to  ex- 
propriate property,  wlthlo  the  state  of  Louisi- 
ana; and  tbe  issues  Involved  In  this  propo- 
sition are  raised  by  the  original  pleadings. 
Thus,  conceding -that  the  plaintiff's  corporate 
existence  and  Its  compliance  with  tbe  law  of 
this  state  relative  to  foreign  corporations 
should,  in  tbe  absence  of  specific  challenge, 
be  presumed,  It  would  still  be  necessary.  In 
the  face  of  even  a  general  denial,  or  if  tbe 
case  were  before  the  court  for  confirmation 
of  a  default  to  establish  by  proof  that  it  Is 
■within  the  category  of  corporations  which, 
under  the  law  creating  them,  and  under  the 
law  of  this  state,  are  authorized  to  operate 
and  to  exercise  the  power  of  eminent  do- 
main here,  since  there  are  many  corporations 
established  under  tbe  law  of  Texas  and  of 
other  states  and  countries  which  are  law- 
fully created,  and  might  comply  with  our 
law  relative  to  foreign  corporations,  but 
which  do  not  fall  within  that  category.  The 
mere  failure  of  the  plaintiff  to  make  such 
proof  would  therefore  be  a  failure  to  make 
out  Its  case;  and  affirmative  proof  of  a  con- 
trary character  would,  of  course,  be  equally 
fatal 

Considering  the  question  presented,  then, 
upon  Its  merits,  It  Is  axiomatic  in  the  Jurls- 
IHiidence  of  this  country  that  tbe  comity, 
agreeably  to  which  a  corporation  created  by 
one  state  or  nation  is  permitted  to  conduct 
Its  business  within  the  territory  of  another, 
does  not  extend  so  tnr  as  to  permit  tbe  ex- 
ercise by  the  foreign  cwporatlon  of  powers 
that  are  in  contravention  of  the  public  pol- 
icy of  the  state  In  which  sncb  business  Is 
conducted,  or  that  are  In  derogation  of  com- 
mon right.  And  as  the  power  of  eminent 
domain  Is  of  the  latter  class,  It  follows  that 
it  cannot  be  exercised  by  a  foreign  corpora- 
tion as  a  matter  of  comity,  but  only  by  vir- 
tue of  an  express  grant  of  authority  fivm 
the  state  In  which  it  Is  exercised.  Recog- 
nizing this  fact  the  general  assembly  In  1880 
passed  an  act  (No.  124  of  that  session)  whicli 
confers  upon  corporations  "chartered  or  form- 
ed under  tbe  laws  of  tbls,  or  any  other,  state, 
or  under  tbe  laws  of  tiie  United  States,  for 
the  purpose  ot  transmitting  Intelligence  by 
magnetic  telegraph,  or  telephone,"  etc.,  the 
right  to  establish  lines  In  this  state,  and  for 
that  purpose  to  expropriate  property.  It  can 
readily  be  understood,  however,  that  this 
statute  can  have  no  amiUcation  to  a  case 
where,  by  the  law  creating  It  a  corpora  tlon 
established  by  another  state,  or  by  tiie  Unit- 
ed States,  Is  prohibited,  whether  In  ocpress 
terms  or  by  Implication,  from  operating  In 
Louisiana.  It  Is  for  the  government  creat- 
ing a  corporation  to  determine  primarily,  and 
wltbln  the  limits  of  Its  own  authority,  what 
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powen  ihall  Im  exercised  hy  snch  corpora- 
tion, and  where  It  sball  ezerclae  them.  The 
aatiiorlty  of  a  state  does  not  extend  beyond 
its  own  boundaries,  and  hence  no  oorp<TOtlon 
created  bj  such  state  can,  bj  virtue  of  Its 
authority,  exist  or  transact  business  beyond 
those  limits.  If  a  state,  In  creating  a  cor- 
poration. Imposes  no  territorial  restriction  up- 
on Its  operations,  the  question  whether  It  can 
lawfully  operate  In  other  states  depends  upon 
tlie  comity  existing  between  such  states  and 
the  state  of  Its  creation,  or.  In  the  cases  pre- 
Tlously  mentioned,  upon  speclflc  leglslatltm 
In  the  other  states.  If,  upon  the  other  hand, 
a  state,  In  creating  a  corporation.  Imposes 
torrltorial  restrictions  upon  It,  those  reetric- 
tlouB  are  not  affected  by  the  laws  of  other 
states,  enacted  for  the  benefit  of  foreign  cor- 
porations not  BO  restricted.  It  was,  no  doubt, 
competent  for  the  state  of  Teus  to  have 
established  a  corporation  with  general  au- 
thority to  construct  and  maintain  telegraph 
and  telephone  lines,  without  limitation  or 
speclitcatl(»i  as  to  t^rltory.  And  such  a  cor- 
poration could  have  claimed  the  privilege  of 
operating  In  Louisiana,  because  Its  creator 
bad  authorized  It  to  operate  wherever  It 
might  be  allowed,  and  because,  being  so  au- 
thorized by  Its  creator,  It  has  the  permission 
of  the  state  at  Louisiana.  But  It  was  equal- 
ly competent  for  the  state  of  Texas  to  have 
established  a  C(»iKiration  for  the  purpose  of 
operatli^  In  one  of  its  own  counties,  wards, 
or  municipalities,  and  to  have  conferred  upon 
It  authority  to  operate  only  within  the  terri- 
tory designated;  and  the  corporation  so  cre- 
ated could  have  operated  nowhere  else,  for 
the  reasons  that,  existing  only  within  the  lim- 
its of  the  law  creating  it,  it  could  have  bad  no 
capacity  to  violate  that  law,  and  that  nei- 
ther the  comity  nor  the  laws  of  other  states 
upon  the  subject  of  foreign  corporations 
could  have  been  Invoked  In  its  behalf,  since 
It  would  be  Inadmissible  to  suppose  that  the 
other  states  wonld  nndertake,  elth»  by  com- 
ity or  statute^  to  regulate  a  Texas  corp4»*atlon 
in  a  manner  at  variance  with  the  law  of  Its 
creation.  The  plaintiff's  charter,  offered  In 
evidence  on  Its  behalf,  provides,  to  quote  the 
language,  that  *^e  purpose  for  which  this 
company  Is  formed  Is  for  the  erection,  main- 
tenance, and  operation  of  telegraph  and  tele- 
phone lines  In  Jefferson,  Hardin,  Orange, 
Newton,  Jasper,  San  Augustln,  Sabine,  Lib- 
erty, and  Bhelby  counties,  and  for  the  pur- 
chase and  sale  of  such  goods,  wares  and  mer- 
chandise as  may  be  used  for  said  business." 
According  to  Its  own  showing,  therefore, 
plaintiff  must  confine  Its  operations  within 
the  0  named  (out  of,  probably,  250)  countlea 
In  the  state  of  Texas;  and,  according  to  the 
same  rule  of  construction  by  which  this  con- 
clusion It  reached,  it  can  (^lorate  nonrhere 
else,  since  the  enumeration  of  the  counties, 
to  opwate  within  which  it  Is  created,  ex- 
cludes all  other  places,  as  wdl  as  the  re- 
maining counties  In  Texas.  And  to  bold 
that  the  Louisiana  statute  of  1880  has  the 


effect  of  confenlng  upon  the  plaintiff  antSior- 
Ity  to  erect,  maintain,  and  operate  td^rapb 
and  telephone  lines  In  Louisiana  would  be  to 
hold  that  the  state  of  Louisiana  baa  under- 
taken to  remove  a  competent  restriction  plm- 
ced  by  fhe  state  of  Texas  i^n  a  corporatloD 
created  solely  by  Its  authwlty.  Tbe  main 
proposition  (I.  e.,  that  It  Is  a  condition  jveced- 
ent  to  tbe  right  of  a  corporation  created  bj 
one  state  to  opmte  In  another  that  it  shall 
be  so  authorized,  or  at  least  that  it  shah  not 
be  prohibited,  by  the  law  of  Its  creation)  la 
elementary  In  this  branch  of  Jurisprudence, 
and  lies  at  the  foundation  of  the  decision  in 
Bank  of  Augusta  v.  Earle,  13  Pet  519.  10 
L.  Ed.  274,  hi  which  Ohlef  Justice  Marahall 
Bald:  "The  charts  of  the  Bank  of  Augusta 
authorizes  It,  in  general  terms,  to  deal  wtth 
bills  of  exchange,  and  consequently  glv»  ft 
the  power  to  purchase  foreign  bills,  as  well 
as  inland  bills,— In  other  words,  to  purchase 
bills  payable  In  another  state.  Tbe  power 
thus  given  clothed  the  corporation  with  the 
right  to  make  contracts  out  of  the  state.  In 
so  far  as  Georgia  could  confer  it  *  *  * 
The  purchase  of  the  bill  In  question  was 
thwefore  the  exercise  of  me  of  the  pow«« 
which  the  bank  possessed  imder  Its  charter, 
and  was  sanctioned  by  the  law  of  Georgia 
creating  tiie  corporation,  so  far  as  that  state 
could  authorize  a  corporation  to  exercise  Its 
powers  beyond  the  limits  of  Its  JurlsdlctlcML 
*  *  *  The  corporation  must,  no  doubt; 
show  -  that  the  law  of  Its  creation  gave  tt 
authority  to  make  such  contracts,"  etc.  For- 
ty years  later  the  same  august  tribunal, 
speaking  through  another  chief  Justice,  said: 
"Every  corporation  necessarily  carries  Its 
charter  wherever  it  goes,  for  that  is  the  law 
of  Its  existence."  B^e  v.  Bundle.  103  U.  S. 
222,  26  U  Ed.  387.  Upon  the  subject  of  Uie 
right  of  a  corporation  created  for  the  purpose 
of  carrying  on  business  within  particular  lim- 
its to  extend  its  operations,  even  by  indirect 
methods,  beyond  the  limits  designated  In  Its 
charter,  this  court  has  said:  "If  a  corpora- 
tion, like  the  New  Orleans  Gaslight  Company, 
formed  to  manufacture  and  sell  gas  within 
certain  limits  of  the  city  of  Kew  Orleans,  Is 
permitted  to  acquire  a  controlling  Interest  to 
the  stock  of  another  gas  c<Hnpauy,  authorized 
to  make  and  sell  gas  in  another  part  of  tlie 
city,  and  by  suc^  controlling  Interest  to  prac- 
tically take  possession  and  manage  the  affairs 
of  such  other  corporation.  It  in  effect  Is 
equivalent  to  Migaglng  In  a  business  other 
than  that  authorized  by  Its  charter,  and  this 
Is  In  direct  violation  of  the  fundamental  law." 
State  V.  Newman,  SI  La.  Ann.  838,  25  South. 
408,  72  Am.  St  Bep.  476.  It  need  only  be 
remarked.  In  addition,  that  the  provisions  of 
our  fundamental  law  which  are  thus  refer- 
red to  make  no  exception  In  favor  of  foreign 
corporations,  but  declare  that  '*no  corporation 
shall  engage  In  any  business  other  than  that 
expressly  authorized  In  Its  charter  or  Inci- 
dental thereto."  Const  art  26S.  Tbe  Uxt 
that  the  plabitiff  coiporatlim  was  estaUlahed 
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tor  fhi  pmpon  of  cuiyliig  cm  boBlnan  with- 
in cotatai  qKsclfled  counties  in  tlie  state  of 
Teacss  Is  IneconcUable  with  any  tlieo>7  of 
tborixatliHi,  CEq^resB  or  tanked,  to  condnct 
flucli  business  in  Louisiana;  and  the  act  of 
1880  which  is  relied  on  as  conferrlns  that 
auflioritjr,  for  fbe  reasou  stated,  has  no  ap- 
pUcatliXL 

It  Is  therefore  ordcnd,  adjudged,  and  de* 
creed  that  the  verdict  and  Judgment  appealed 
from  be  annulled,  avoided,  and  reversed,  and 
that  the  demand  of  the  plalntUT  be  xejeefeed, 
at  its  cost  in  both  conrts. 


ao6  lA.) 

JOHNSON  T.  HOSMEB  et  iL  (No.  14^) 
(Sni^me  Court  of  LooisUtw.    Jnnc  80,  1902.) 

APPBAL-DtSmeaAL-JUItlSOICTIONAIi 
AMOUNT. 

1.  Ad  appeal  will  be  diamiBBcd  where,  bj 
elinunating  a  duplicated  Item  of  damagM,  the 
demaad  is  reduced  to  aii  amount  below  the 
lower  limit  of  the  Joilsdlctlon  of  this  court,  or 
where  the  claim  for  damages  is  manifestlr  in- 
flated for  the  porpoee  of  briuging  the  demand 
wltfafaiAhe  JnrisdictloB  of  this  conrL 

(B^Unu     the  Court) 

Appeal  from  judicial  district  court,  pariah 
of  St  Tammany;  James  M.  Thompson, 
Judge. 

Action  by  KiulUe  Johnson  against  Laura 
Hoemer  and  others.  Judgment  for  defend- 
ants, and  plalntlfl  appeals.  Dismissed. 

HaiT^  BL  Bllis  (Benjamin  Bice  Forman, 
of  counad),  for  appellant  Benjamin  Moore 
MiHw  and  Scott  Lea  WiUlano,  for  app^ 
lees. 

PBOTCSTT.  J.  Plaintur  sues  to  recorer 
damages  alleged  to  have  been  suffered  by 
her  in  consequence  of  a  certain  injunction 
and  sequestration  suit  brought  against  bar 
by  the  detoidants.  She  alleges  the  damages 
suffered  to  have  been  the  following: 

For  attorney*!  fees  fw  dlawlvliv  esld 
writ,  and  in  said  caose.  9  100 

For  damages  due  for  the  Hbelons,  slan- 
derous^ and  iujurioua  eiiexations  and 
statements  set  out  in  the  aforesaid  pe- 
tition of  Uias  Laura  Hosmer  and 
Frank  W.  Hosmer  in  Uie  said  cause. .  1^000 

Damages  tar  the  illegal,  unjustifiable, 
unwarranted  iHoanoe  of  the  said  writs 
of  sequestration  and  injunction  againat 
petitioner    600 

Damasen  for  mental  worry,  annoyance, 
trouble,  loss  of  sleep,  and  pliysical  de- 
preasioo  caused  by  aforesaid  suits,  and 
writs  thttein  issued   600 

Total  92,100 

The  plaintig  does  not  claim  any  part  of 
these  damages  for  Injury  to  her  property. 
She  expressly  alleges  that  she  has  had  ne- 
ther the  owDOShip  nor  the  possession  of  the 
property  with  reference  to  which  the  writs  of 
injunction  and  sequestration  were  sued  out 
She  polnta  to  hw  dissociation  with  the  pro[h 
erty  as  proof  of  the  want  of  probable  cause 
for  bringing  against  her  flie  suit  c(»nplained 
32Sa-61 


oL  The  Issuance  of  the  writs,  ther^ore,  Is 
not  alleged  to  have  injured  her  property,  but 
only  herself.  Mow,  she  claims  in  the  third 
item  of  damages,  $600  tbr  the  damages  caus- 
ed to  b&  by  the  wrongful  Iwnancs  of  the 
writs,  and,  in  the  first  and  fourth  itema^  $100 
and  9500  for  attom^'s  fees  for  dlssolring 
the  writs,  and  for  mental  worry,  annoyance, 
trouble,  lose  of  aleep^  and  idiysical  depres- 
sion caused  by  aforesaid  suits,  and  writs 
therein  Issued.  It  Is  not  possible  to  view 
these  items,  1  and  4,  in  any  otha  ll^t  than 
as  specifications  of  the  damages  g^ng  to 
make  up  the  9600  claimed  fn  item  8.  Btrl- 
dently  she  claims  the  same  thing  twice,  and, 
as  a  consequoice,  this  oonrt  has  not  jurlsdio- 
tion  of  the  appesL  The  elimination  of  eU 
tber  Item  will  reduce  the  amount  claimed 
bdov  die- lower  Umlt  of  tbs  Jurisdiction  of 
this  court  In  the  case  of  Buddig  t.  Bald- 
win, 88  La.  Ann.  8D4.  this  court  said:  "The 
real  amount  In  dispute,  exduslTe  of  Interest; 
whaiertt  flie  same  can  be  legally  ascwtaln- 
ed  from  the  pleadings  and  documenta  annex- 
ed, and  not  the  alU^tions  of  parties,  is  to 
be  the  test  of  our  jurlsdlctloii,  and  shall  be 
our  role  in  determining  all  such  qoestlona.'' 
Furttimnore,  In  looking  Into  Uie  evidence,  we 
find  tiiat  the  amount  of  the  damages  for  the 
Issuance  of  the  writs  has  been  exaggerated, 
presnmmbty  for  the  purpose  of  bringing  the 
case  within  the  Jurisdiction  of  this  court  In 
such  case  It  baa  been  the  InTsrlable  rule  of 
this  court  to  dismiss  the  appeal  Pincfcney 
T.  WoU,  41  La.  Ann.  806^  6  South.  27;  City 
of  New  Orleans  r.  Scalso,  41  La.  Ann.  1141, 
8  BoaXh.  688;  Block  v.  Kearney,  48  La.  Ann. 
881,  8  South.  016;  Onrter  r.  Addison,  44  La. 
Ann.  426,  10  Bonfh.  772;  Lea  t.  Orleans^  48 
La.  Ann.  1444,  16  South.  456c  Wolf  v.  Stew- 
art, 48  La.  Ann.  1481,  20  South.  908;  Levert 
T.  Bharpe,  62  La.  Ann.  580,  20  South.  64; 
Norwood  T.  Wbndy,  lot  La.  646,  28  South. 
811. 

It  is  therrfore  ordwed,  adjudged,  and  de- 
creed that  this  appeal  be  dismissed  at  the 
cost  of  the  appellant  In  both  conrts. 


aoSLs.) 

SUOAS  et  sL  T.  CITT  OF  UONROI  et  at 

<No.  14,320.)* 
(Supreme  Court  of  Louisiana.   June  16,  1902.) 

APPBAIWTTRISDICnON-SCHOOUIOUSB-BRSC- 
TION— BONDS-CHANGE  OF  PURPOSB. 

1.  Citizens  who  have  voted  to  tax  themselres 
for  a  spedftc  work  of  public  improTement.  th« 
value  of  which  is  fixed  at  $20,000,  have  a 
standing  In  court  to  complain  that  the  property 
acquired  is  not  being  used  for  the  purpose  con- 
templated, and  this  conrt  in  such  a  case  has 
jurisdiction  of  the  appeal. 

2.  Where  a  vote  has  been  taken  upon  a  prop- 
osition to  impose  a  tax  to  build  a  nchoolhouse, 
and  has  been  favorably  acted  on,  and  a  building 
haa  been  constructed  with  the  proceeds  of  bonds 
predicnted  upon  such  tax.  it  would  be  a  breach 
of  faith  to  allow  such  building  to  be  converted 
into  a  theater,  or  to  be  used  for  the  purpose  of 
givlug  theatrical  performances,  ai  a  busluesa. 


•Rsheartas  denied  Novambor  17,  ISOL 
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whether  In  comblnatloii  with  Its  nse  for  school 
pnrposes  or  otherwise.  It  it,  however,  within 
the  discretioD  of  the  mnnicipu  antborities  haT- 
ing  coQtroI  ot  the  property  to  malie  auch  casoal 
and  iucideutal  nae  of  it  aa  may  not  be  incon- 
ilsteut  with  or  prejodlrial  to  the  main  nurpose 
for  which  it  was  acQuired  and  changed  condl- 
tions  in  the  fntnre  maj  juaOtj  ita  UM  for  aonw 
other  purpose. 
(Syllabus  by  the  Court,) 

Appeal  from  Judicial  district  court,  parish 
of  Onachlta;  lL,iither  Egbert  Hall,  Judge. 

Act!<Hi  by  IsadMre  Sugar  and  others  against 
the  city  of  Monroe  and  others.  Judgment 
tcT  defendanta,  end  plalntiffB  appeal.  Be- 
versed. 

Hudson,  Potts  &  Bernstein  (E.  Tyler  Lam- 
kin,  of  counsel),  for  appellants.  Harry  H. 
Bussell,  City  Atty..  and.  Stubba  &  Russell,  for 
appellee  city  of  Monroe.  William  ITrancis 
MUlsaps,  for  appellees  Stewart  &  Co. 

MONBOB9,  J.  The  plaintiffs,  as  citbsena 
and  taxpayers,  and  as  owners  and  licensees 
of  an  opera  house,  in  the  city  of  Monroe, 
bring  this  salt  to  restrain  the  corporate  an- 
tborltlefl  and  Tom  Stewart  &  Co.  from  using 
as  a  theater  a  school  bulldtag  belwiging  to 
ttie  corporation.  The  facts  disclosed  by  the 
evidence  are  that  In  October,  1S88,  the  mayor 
and  council  submitted  to  the  qualified  tax- 
payers  of  Monroe  a  proposition  to  raise,  by 
means  of  an  issue  of  bonda  predicated  upon 
a  S-mlll  tax,  the  sum  of  ¥156,000  for  the 
construction  of  certain  spedfled  public  im- 
provements, ImHudtng  a  school  tmlldlng,  to 
which  $20,000  of  said  amount  was  to  be  np- 
Iffoprlated;  and  the  proposition  was  favora- 
bly acted  up<m  at  an  election  called  for  its 
consideration.  To  tiie  $20,000  thos  raised, 
the  city  added  nearly  $60,000,  drawn  from 
other  public  revenues,  and  the  a^regate 
amount  was  expended  in  the  conatmctlon 
and  equipment  of  a  fine  building,  intended 
and  DOW  used  for  the  purposes  of  a  high 
school,  and  which,  among  other  advantages. 
Is  provided  -with  an  audifcorlnm  capable  of 
accommodating  over  1,000  persons.  Wheth- 
er those  under  whose  directions  tbis  building 
was  designed  originally  contemplated  making 
use  of  tbe  aodltorlnm  aa  a  pu1>Uc  theater 
does  not  appear,  but  It  la  quite  certain  that 
no  Intimation  of  such  a  purpose  was  conv^- 
ed  to  the  taxpayers  to  whom  the  proposition 
mentioned  was  submitted.  Since  the  comple- 
tion of  the  building,  the  city  authorities  have 
undertaken,  mider  cover  of  a  pretended  lease 
to  the  janitor,  to  use  the  andltorlom  as  a 
theater,  In  which  tile  giving  of  theatrical, 
operatic,  minstrel,  and  other  performances 
Is  carried  on  as  a  business;  and  It  is  this 
action  of  which  platntlfFs  complain,  both  as 
taxpayers  and  aa  proprietors  of  a  theater 
which  they  pay  state  and  city  licensee  for 
the  privilege  of  conducting.  The  so-called 
lease  is  a  flimsy  ctmtrlvance,  which  desrarea 
but  little  notice.  The  firm  of  Tom  Stewart 
&  Co.  had  no  existence  when  it  was  slgiied. 


and,  as  w»  think,  has  no  exlstenee  now. 
Tom  Stewart  had  been  employed  by  the  plain- 
tiffs aa  iffopertyman  at  thdr  tteator,  and 
waa  paid  by  them  $2.50  for  hla  aervlcca  dur- 
ing eaiA  perftmnance  He  waa  snbaeqaently 
employed  by  the  city  or  the  school  boazd  as 
Janitor  of  the  new  hlgh-adiool  bidldbig,  and 
hta  wages  were  fixed  at  $45  per  month,  aod 
either  at  that  time  <a  later,  imder  tbe  naxe 
of  Tom  Stewart  A  Co.;  was  assigned  the 
role  of  lessee  of  the  audlbHlnm.  Tbe  entire 
management  of  the  auditorium  for  theatrical 
pnrposes  ha^  howerer,  b^  in  the  bands  o' 
a  gentleman  who  la  a  memba  and  chalnnas 
of  the  finance  committee  of  the  city  council, 
mayor  pro  tern,  ot  the  city,  and  monber  and 
chairman  of  the  atertainmoit  raunmlttee  of 
the  school  board,  and  who  also  flgnrea  on 
the  letter  heads  of  Tom  Stewart  &  Co.  as 
"manager."  It  la  he  who  makes  all  thi> 
contracts  with  the  minstrel,  TanderiUe,  and 
other  ttoupea  that  are  oigaged  to  ftra  enta- 
talnmenta;  and  It  Is  by  his  direction  tliat  tbe 
expense  of  operating  the  andltorinm  aa  a 
theater  la  paid,  by  the  check*  of  the  city 
treasurer,  drawn  agatant  an  aeconttt*  kept  lu 
the  name  of  that  oflBca  with  the  flaeal  agent 
of  the  dty.  Tom  Stewart  conducts  ncme  of 
the  correspondence  with  the  ISieatzlcal  agent 
through  whom  the  trottpes  are  engaged, 
makes  no  contraeta  for  nUbltlons,  ketqn  no 
accounts*  knows  aothlng.of  the  boainesa 
c^t  what  he  Is  told,  and.  In  addlttoi  to  his 
wages  as  Janitor,  recelvea  $3  tar  each  per- 
formance, for  hla  saricea  as  propvtyman. 
The  state  license  for  the  theater  so  ctmdacted 
Is  paid  as  the  other  o^penses  are  paid,  and 
no  city  license  la  exacted.  It  la  aald  that 
these  payments  have  been  made  In  the  way 
of  advances  to  Tom  Stewart  ft  Oo.,  and  that 
they  have  not  been  made  from  tile  taaila  of 
the  ci^,  but  from  the  proceeds  of  the  enter- 
teinmenta  gtren  at  the  audttorlum,  which  are 
Intended,  after  paying'  expenses,  to  be  need 
for  the  estebllshment  of  a  Ubrary.  Tom 
Stewart  Is,  hawerer,  ibovm  t»  he  without 
means  or  financial  sCaodbig,  so  that  m^ung- 
advances  to  Urn  Is  merely  potOns  money 
Into  the  bosbiess;  and  aa  the  ma—y  advan- 
ced Is  derived  fkom  t3»  oae  ^  a  boUdiiv 
owned  by  the  efty,  and  fa  paM  out  on  the 
checks  of  tbe  city  txeasocer,  tbe  dladncdon 
snggested  between  the  city  fnoda  and  the 
library  fund  is  of  no  practical  algnlflcance. 
It  Is  alBo  aald  that  the  andKratnm  la  nsol 
as  a  theater  only  when  not  la  uaa  for  aehotri 
porposea,  that  the  one  nae  la  not  taKonalatent 
with  the  other,  and  that  It  la  competent  for 
and  within  the  dlBcreti<ni  of  the  authori- 
ties thus  to  adminlstw  the  dty  prupetUr  in- 
trusted to  their  charge.  It  appaara  that  tbe 
building  In  question  la  a  lai^e  fhree-atsry 
brick  edifice,  and  that  tfie  andUnrhan  oe> 
cupies  one  side,  extending  tiirougli  tram  the 
first  to  the  third  floor,  and  a^antsd  from 
the  dassrooms  and  other  apartawnts  osed 
for  school  purposes,  on  the  flret  and  second 
floote,  by  the  mahi  cacrUer;  Ibe  entire  third 
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floor  bebig  used  for  flie  jnirposeB  last  menr 
tl<med.  After  the  instltatloD  of  tbli'nilt,  an 
arRtngemmt  ttbs  made  liy  Thlcb  tboae  cod- 
neeted  with  ttie  tbeater  are  enabled  to  ob- 
tain acceSB  to  tbe  stage  by  means  itf  an  cn^ 
trance  upm  tbat  aide  ot  tbe  bnOdlng,  and 
a  screm  baa  been  etei^ted  In  tbe  corridor, 
•o  that  patrons  or  otbeis  who  are  expected 
to  enter  fbe  tbeater  tbroogb  tbe  mafai  en- 
txance  are  masked  from  tboae  occivybit 
rooms  on  tbe  otber  side.  It  also  appeora 
tbat  tbere  la  a  beavy  brick  wall  a^arattng 
tbe  andltorhim  from  tbe  ccnrldor,  and  tbat, 
wben  the  doors  leading  tbrongh  are  closed^ 
sonnds  in  the  one  place  are  not  mncb  beard 
tn  the  otber.  Tbe  fact  most  relied  ou,  bow- 
ever.  Is  that  the  building  la  need  aa  a  tbeater 
only  at  night,  or  opon  SatordaTs  oi  othev 
hoUdaTB,  when  not  In  use  tor  school  pnrpoBoi; 
and  some  testimony  was  taken*  to  wblcb  we 
wni  refer  hereafter,  with  a  Tlew  to  deter- 
mlnliw  whether  mttx  xae  Is  fnccaislstent  wftti 
or  prejudicial  to  that  for  which  the  building 
-was  constmcted.  There  Is  also  testimony 
tending  to  Sbow  tbat  tbe  cost  of  Insurance  Is 
increased  by  reason  of  tbe  use  <tf  Ibe  building 
ftsr  tiieatrlcal  purposes. 

On  the  Hotloa  to  Dismiss. 

A  motlfHi  Is  made  to  dismiss  tbe  appeal 
on  the  ground  that  the  plaintiffs  have  dis- 
closed no  such  pecuniary  Interest  aa  to  rest 
tills  court  with  Jurisdiction.  Upon  the  facts 
disclosed,  'we  are  confronted  with  the  propo- 
■lUoDS:  (l)  That  ae  ctty  of  Monroe  Is  en- 
gaged in  the  business  of  conducting  a  tbea- 
ter. (2>  That  In  doing  so  It  pays  no  license 
to  Itself,  whilst  it  exacts  a  license  from  the 
plaintiff  and  from  all  otber  persons  engaged 
bi  the  same  business.  (?)  That  It  Is  using 
as  a  theater  a  public  building  worlb  nearly 
fTO.OUO,  especially  dedicated  by  those  at 
whose  expense.  In  port  It  was  erected,  to 
■cbool  purposes. 

Conceding,  arguendo,  tbat  upon  the  first  two 
laoposttlons,  considered  apart  from  the  other, 
tbe  pUdntlffii  bare  not  estaUished  a  pecuniary 
Interest  suffldent  under  our  law  to  giro  this 
court  Jurisdiction,  nevertheless,  upon  the  third, 
whlcb  tuTotres  the  question  whether  the  mu- 
nicipal aua<n1tieB  are  diverting  or  making 
an  Illegal  use  (tf  the  buflding  to  queatkm,  any 
taxpayer  has  tbe  right  to  come  Into  court, 
and,  quoad  tbe  amount  tbe  Jurisdiction  Is  de- 
termined by  tbe  TSlne  of  the  property  or  of 
the  taitoest  Oeretat  represented  by  the  money 
specially  voted  for  a  school  building;  the  case 
not  being  materially  different  from  what  It 
would  hare  been  If  the  mayor  and  council 
had  ortghially  proposed  to  devote  the  $20,000 
raised  for  that  purpose  to  the  construction  of 
a  theater,  and  had  been  enjotoed  from  so  do- 
ing. Handy  t.  City  of  New  Orleans,  80  La. 
Ann.  107,  1  South.  693;  Gonery  t.  Water- 
works Co.,  Id.  770,  2  South.  656;  Stete  v. 
City  of  New  Orleans,  60  La.  Ann.  8S0,  21 
SouOl  666;  City  Item  Co-operatlTe  Prbittog 
Co.  T.  Olty  of  New  Orlean%  61  La.  Ann.  T18, 


2S  South.  31S;  Om.  Mun.  Corp.  81  914-^7. 
The  motion  to  dismiss  tbe  appeal  is  therefore 
denied. 

On  the  Merita. 

The  diarter  of  the  dty  of  Monroe  was  not 
offered  bi  evidence,  but  It  Is  not  ivetended 
that  It  confera  a  could  confer  audiorl^  upon 
that  mnnic^Maity  to  engage  In  Ibe  bn^ess 
of  conducting  a  theater;  and  apart  ttcm  lbs 
fact  fliat,  as  a  munldinl  corporatlim.  It  has 
no  legal  capacity  to  engage  bi  such  bOBlneBs, 
It  is  manlfesfly  unjust  fbr  It  to  do  so  In 
competition  with  a  taxpayer  from  whom  It  ez- 
acto  a  license  wMcb  It  does  not  Itself  pay. 
But  passing  from  Ibese  questions,  we  find 
that  this  busbies^  ol^ectlonable  tor  the  rea- 
sons steted.  Is  carried  on  to  a  building  con- 
structed, to  part,  with  mcmey  especially  dedi- 
cated to  the  erection  of  a  scboolbonse.  It 
may  Toy  wen  be  qnartkmed  whether  tbe  dtl- 
sens  who  voted  to  tax  themselves  for  the 
latter  purpose  would  have  consented  to  do  so 
for  the  purpose  of  establlsbbig  a  combination 
scboolbonse  and  theater.  There  are  many 
excellent  people  who  dteapprove  of  tbeatem 
mtlrely,  and  there  are  oUiera  who  dlsai^nrove 
of  a  combination  which  brings  Ut^  boys  snd 
ghls  attendtog  scdiool  to  such  dally  juxtapo^ 
slHon  with  flaring  posters  and  theatrical  move- 
ment, as  must  result  from  having  the  sdwol 
and  tbe  tbeater  to  the  same  buUdlng.  And 
It  would  be  a  breach  of  faith  to  permit  tbe 
mon^  voted  by  either  of  these  dasses  of 
dtlzens  for  the  one  purpose  to  be  used  for  fbe 
other. 

Tbe  proposition  upon  wblcb  the  learned 
counsel  for  the  d^imdanto  rely  may  be  fairly 
steted  to  tbe  fc^lowlng  excwpt  fh»n  the  Wst 
filed  by  them,  which  Includes  an  expression 
from  the  supreme  court  of  Maasachnsetto  to 
what  Is  assumed  to  be  an  analogous  case,  to 
wit:  "In  tbe  case  of  Worden  v.  New  Bed- 
ford. 41  Am.  Rep.  186.  It  was  contended  tbat 
a  dty  or  town  has  no  power  to  let  public 
bulhUngs  for  private  uses.  Ttx  suprane  court 
of  Massachusette  said:  The  ground  Is  unten- 
abl&  The  dty  eoidd  not  erect  bulldtogs  for 
buBlness  or  specutatlve  purposes,  but,  having 
a  dty  hall,  built  to  good  faltb.  and  used  tor 
mnnldpal  purposes.  It  has  the  right  to  allow 
It  to  be  used,  toddentally.  Car  other  purposes, 
either  gratuitously,  or  for  a  compensation. 
Sndi  a  use  Is  withto  ito  legal  anOwrity,  and 
Is  common  in  most  of  our  dtles  snd  towns.' " 
We  find  no  reason  to  dissent  from  the  Tlews 
thus  expressed,  and  have  little  doubt  tbat 
they  were  appropriate  to  the  case  decided.  It 
does  not  appear,  however,  tbat  toe  building 
there  in  question  bad  been  erected  wholly  or 
to  part  with  the  proceeds  of  a  tax  levied 
under  a  provision  of  the  constitution  of  the 
state  which  specifically  controlled  its  destina- 
tion. Nor  does  It  appear  that  toe  *'tocldentar* 
use  of  the  proprarty  whldi  was  sanctioned  was 
Incondstent  with  or  prejudldal  to  tiie  pur- 
pose to  subsorve  which  the  bulldtog  had  been 
constructed.  Whereas,  to  the  ca9e  before  us. 
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$20,000  of  tbe  monej  used  waa  gpedflcally 
Toted  for  a  school  building,  and  It  can  hardly 
be  Bald  that  the  use  which  the  defendants 
propose  to  make  of  tbe  building,  aa  construct- 
ed. Is  "Incidental,"  since  tbe  Idea  la  to  keep 
It  filled  with  theatrical  attractions  as  IcHig  as 
tbe  season  lasts,  merdy  r^fulating  the  per- 
formance BO  as  not  actnally  to  prevent  the 
school  exercises  from  bdng  conducted;  tbere 
being  also  strong  evidence  In  the  record  to 
the  ^ect  that  this  method  of  administering 
the  buUdIng  Is  highly  detrimental  to  the  pur- 
pose tfx  which  It  was  erected.  Upon  this  lat- 
ter point,  we  quote  the  language  of  tbe  dls- 
tlnguished  preaidoit  of  the  State  Normal 
School  at  Natchitoches,  examined  as  a  wit- 
ness In  this  case,  to  wit:  "I  have  had  twenty- 
flTe  years*  experience  in  teaching.  «  «  • 
Tbe  State  Normal- School  of  Louisiana  has  an 
assembly  ball  or  auditorium  In  tbe  same  build- 
ing as  the  classrooms.  To  lease  this  assem- 
bly ban  to  any  private  person,  or  corporation 
for  tbe  purpose  of  a  public  theater  or  opera 
honse  would  have  a  disastrous  effect  upon  the 
conduct,  discipline,  and  Influence  of  the  insti- 
tution. The  reasons  fw  above  statement 
*  *  *  are  as  follows:  (a)  Tbe  room  Is 
needed  at  all  times  for  school  porposes;  is 
used  for  morning  exercises,  general  announce- 
ments, school  lectures,  calesthenic  drill,  and 
chorus  practice;  and  Is  a  study  ball  for  all 
students  who  are  not  In  recitation.  Outside 
of  school  hours  It  is  used  for  piano  and  school 
■  practice,  class  meetings,  T.  M.  0.  A.  meetings, 
club  meetings,  gymnastic  drill,  receptions  and 
social  gather^ij^  of  students  and  teachers, 
and  union  meetings  of  tbe  literary  societies. 
To  lease  this  room  to  outside  parties  would 
deprive  the  school  of  all  these  uses  for  It  (b) 
The  presence  in  the  building  of  persons  who 
are  not  familiar  with  the  requirements  of  tbe 
school,  and  not  subject  to  Its  controL  would 
Interfere  with  dlsciidine  and  Interrupt  class 
work,  (c)  Some  of  tbe  persons  connected  with 
traveling  theater  companies  are  objectionable 
in  character  and  conduct  (d)  Some  of  the 
persons  who  would  attend  a  public  theater 
here  are  of  disorderly  habits,  defacing  furni- 
ture, marring  tbe  walls,  soiling  the  floors,  and 
meddling  with  or  injuring  apparatus  or  other 
movable  propetty.  (e)  A  school  building  stands 
for  the  sole  purpose  of  training  young  people 
iDtellectually,  morally,  and  socially.  It  should 
be  the  student's  temple  of  correct  taste,  light 
conduct  and  pure  ethics.  Whatever  Is  morbid 
or  unwholesome  should  be  kept  out  of  tbe 
scboolhouse.  To  use  part  of  the  school  build- 
ing for  a  public  theater  Is  objectionable  for 
tbe  same  reason  that  it  would  be  objection- 
Bide  to  use  part  of  It  for  a  hospital  or  a  sa- 
loon or  a  jail;  that  Is  to  say,  such  a  use 
degrades  tbe  building  by  associating  school 
work  with  the  morbid  aspects  of  life.  *  *  • 
I  have  seen  the  Monroe  High-School  Building. 
I  bave  never  been  inside  the  building  since 
It  was  completed  and  occupied.  I  do  not 
know  all  tlie  condltloas  that  exist  In  tbe  bnlld- 
In^  and  I  cannot,  therefore,  give  a  positiva 


statement  of  the  effect  In  this  Instance.  But 
I  do  not  hesitate  to  say  that  the  leasing  of 
any  part  of  any  school  building  for  use  as 
a  theater  would  have  a  harmful  effect  on  the 
school  conducted  In  the  building.  *  *  *  I 
am  a  great  admirer  of  the  tbeater^  and  attend 
every  theater  that  I  have  a  chance  to  attoid 
when  either  a  play  of  merit  or  an  actor  of 
ablll^  Is  presented."  The  opinions  of  the 
principal  of  the  Ouacblta  High  School,  and  of 
a  prominent  citizen  of  Monroe,  who  vas  for 
some  years  a  teacher,  are  to  tbe  same  effect 
Upon  the  other  hand,  the  principal  of  tbe  Mon- 
roe High  School  gives  a  qualified  approval 
of  the  use  of  tbe  bnlldhig  for  theatrical  pur- 
poses. Thus,  being  asked  whether  he  was 
willing  to  swear  that  It  bad  no  harmful  effect 
upon  tbe  city  school,  be  answered:  **I  can 
safely  say  that  It  has  not,  up  to  date,  had 
any  harmful  effect  I  havoi't  noticed,  any. 
I  can't  say  what  vrill  take  place  In  tbe  fu- 
ture, but  1  havent  noticed  any,"  And  the 
mayor  and  mayor  pro  tern,  seem  to  be  of  tbe 
same  opinion.  Considering  the  case  in  tbe 
light  of  this  testimony,  tiie  least  that  we  can 
•ay  is  that,  wbonas  we  know  that  the  quali- 
fied voters  of  the  dty  of  Monroe  voted  to  tax 
themselves  for  the  purpose  of  erecting  a  school- 
house,  we  have  no  asaorance  that  tbey  would 
have  so  voted  if  tbey  had  been  Informed  that 
the  building  to  be  erected  would  be  used  as 
a  theater  as  w^l,  and  that  we  should  not 
consider  that  they  were  fairly  treated  If  the 
property  for  which  they  are  still  paying,  year 
by  year,  should  be  permitted  to  be  used  for  a 
purpose  not  Intended  by  them,  and  of  which. 
In  all  probability,  some,  if  not  a  majority,  of 
them  would  disapprove.  In  expressing  this 
conclusion,  we  do  not  wish  to  be  undoatood 
as  going  to  the  extreme  of  holding  that  the 
city  authorities  may  not  make  such  casual  and 
Incidental  use  of  the  building  In  question,  not 
Inconsistent  with  or  prejudicial  to  tbe  main 
purpose  for  which  it  was  erected,  as  tbey 
may  deem  advisable,  nor  as  holding  that  chan- 
ged conditions  In  the  future  may  not  Justify 
them  in  devoting  it  to  some  other  purpose. 
Tbe  question  here  presented  Is  whether  tbey 
have  tbe  legal  right  at  this  time  to  make  use 
of  it  or  any  part  of.  it  for  the  purpose  of 
maintaining  a  theater  therein,  or  of  ^vlng 
theatrical  performances,  as  a  business;  and 
this  question  we  dedde  In  the  negative. 

It  is  therefore,  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be  an- 
nulled, avoided,  and  reversed,  and  that  there 
now  be  judgment  In  favor  of  the  plaintlfh  and 
against  tbe  defradants  the  dty  of  Monroe  and 
Tom  Stewart  &  Oo.,  decreeing  fictitious  and 
simulated  the  pretmded  contract  of  lease  be- 
tween said  parties,  and  perpetually  enjoining 
and  restraining  th^,  or  either  of  them,  from 
further  operating  or  pretending  to  operate 
thereunder.  It  la  further  ordered  and  ad- 
judged that  said  defendants  pay  tbe  costs  In 
both  courts. 

BLANCHABD,  J,  takes  no  part 
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STATB  T.  AMERICAN  SUGAR  BBFININa 

00.  (No.  14^)* 
(Saprema  Court  of  Loolriuia.  Jvm  1^  1902.) 
juDoumT-Rxs  jtmtcATA— ucnmt-BiraAB 

KBllNBRS— BXBMPnOMS— QOBB- 
TION  OP  UW. 

1.  In  order  that  there  ahoold  be  rm  Jndlaitii. 
the  thitiic  demanded  and  the  caoM  of  acttoa 
must  be  the  aame,  and  ther  are  not  the  same  In 
two  salts  for  the  llcenaet  of  different  years. 

2.  In  a  suit  under  a  statute  Impoelug  a  Ucenao 
OB  refinera  of  sugar,  «o  nomine,  the' defense  be- 
ing that  a  refiDer  of  sogar  to  a  manofacturet^ 
and  as  sudi  exempt  from  license  taxation,  and 
that  as  a  consequence  the  statute  Imposing  the 
license  I>  luconaiBteDt  with  the  oonstltntlon, 
and  there  being  no  gaestion  as  to  what  con- 
Btitotes  a  refiner  of  sugar,  the  process  of  re- 
fining sugar  being  the  same  In  all  refineries, 
the  Bole  matter  inrolTed  la  the  ascertainment  «t 
the  meaning  of  the  word  "manafacturer,"  as 
used  by  the  coustitntion:  that  la  to  say,  a  mat- 
ter of  interpretation  of  the  cMudtntioB,— a  qnce- 
tlon  purely  9t  law. 

8.  A  angar  lellMr  la  a  mannfactortf,  and  aa 
■uch  exempt  front  license  taxation  under  tae 
constitution. 

iSyllabu  br  the  Cotirt,) 

Appeal  from  elvU  dlatrlct  court  pailib  of 
Orleana;  John  St  Paul,  Judge. 

Action  b7  the  state  ot  Louiatana  against 
tho  Aioerican  Sugar  n^wn^m  Company. 
Judgment  for  idalntilt  flefenfliint  ap- 
peals. Berosed. 

Carroll  A  Carrcdl  and  Foster,  Uilling,  God- 
chaux  ft  Sanders,  for  appellant,  fivgb  C. 
Oage,  for.  the  Stata 

PROVOSTT.  J.  This  is  a  suit  by  the  state 
<tf  Louisiana,  through  Its  tax  collector,  to  re> 
cover  oC  the  defendant,  the  American  Sugar 
Refining  Company,  a  license  tax  <rf  $6,260 
for  each  of  the  years  1900  and  1901,  nndw 
section  2,  Act  Na  171  of  1888.  The  allega- 
tlfm  Is  tbat  defendant  Is  engaged  in  the  busi- 
ness of  refining  sugar  In  the  city  of  New 
Orleans,  and  that  Its  groes  receipts  from  said 
business  for  each  of  the  said  years  exceeded 
$2,000,000,  and  that  defendant  owes  the  said 
licaise.  For  answer,  the  defendant  pleaded 
that  its  business  of  refining  sugar  was  a  man- 
ufacturing business,  and  that  defendant,  be- 
ing a  manufacturer,  was  exonpt  from  license 
taxation  by  the  terms  of  article  229  of  the 
constitution  of  the  state.  To  this  the  plain- 
tiff filed  a  formal  plea  of  res  adjudicate, 
based  on  a  former  suit  wherein  the  licenses 
for  1898  and  previous  years  had  been  claim- 
ed, and  the  same  defense  of  exemption  from 
taxation  had  been  urged.  That  suit  was 
based  on  section  9  of  Act  No.  150  of  1800, 
and  the  present  suit  is  based  on  section  2  of 
Act  No.  171  of  1898;  but  these  two  laws  are 
Tlrtually  the  same,  the  latter  being  substan- 
tially a  re-enactment  of  the  former.  The 
process  used  by  defendant  in  Its  business  of 
refining  sugar,  as  shown  on  the  trial  of  the 
formw  salt,  has  not  changed.  Two  ques- 
tions, therefore,  are  presented  for  decision: 
First,  the  preliminary  question  of  res  Jndlca- 
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ta;  and.  In  case  that  question  Is  decided  ad- 
yersely  to  plaintiff,  then,  second*  irtiether 
defendant  Is  a  manufacturer. 

The  law  of  res  Judicata  Is  stated  with 
great  simplld^  and  precision  by  article 
2286,  ClT.  Code,  as  follows:  "The  authority 
of  the  thing  adjudged  takes  place  only  with 
respect  to  what  was  the  object  of  the  Judg- 
ment. The  thing  demanded  must  be  the 
same;  the  demand  must  be  founded  on  the 
same  cause  of  action;  the  demand  must  be 
between  the  same  parties,  and  formed  by 
them  against  each  other  In  tb6  same  qual- 
ities.** This  formula  was  borrowed  by  our 
Code  from  the  Code  Napoleon  (srtlde  1361); 
by  the  Code  Napoleon  from  Pothler,  Obliga- 
tions, No.  888;  and  by  Fotbler  from  the  Ro- 
man Jurisconsults.  It  brings  out  with  great 
distinctness  the  salient  feature  of  the  law  of 
res  Judicata,  namely,  the  Identity  iQiat  must 
exist  as  to  thing  demanded,  cause  of  action, 
and  jfoaam  In  the  two  sidts.  "Quse  nisi 
omnia  concurrant  alia  res  est,"  say  the  Ro- 
man Jurisconsults.  Cod.  U  12,  L.  18,  L.  14, 
ff,  "De  Except  Rel  Jud."  **0e  n'est  qoe  da 
concoors  slmultane  de  tons  les  elements  que 
pent  reeolter  I'autMlU  de  la  chose  Jug^e. 
Bn  rabsence  de  Vua  d*entre  enx,  on  ne 
sauralt,  sans  Tloler  la  lol,  ecarto-  une  In- 
stance nourelle  par  I'exceptlon  de  la  chose 
Jugfie,"  says  Dallos,  No.  103,  Repertoire  de 
Legislation,  to.  "Chose  JugSe,"  Toldng  the 
nnanlmous  sentiment  of  the  courts  and  writ- 
ers of  France  And  to  the  same  effect  are 
our  own  decisions.  **fnie  exception  of  the 
thing  adjudged  Is  strlctl  Juris,  and.  If  th»e 
should  be  any  doubt  as  to  the  Identic  of  the 
things  datmed.  w  <nC  the  perstms  claiming 
them.  It  cannot  be  maintained."  West  t. 
His  Creditors,  S  La.  Ann.  628.  "The  plea  of 
res  adjudicate  Is  without  force,  unless  the 
object  demanded  &i  the  tormei  suit  was  pre- 
cis^ the  same  as  that  demanded  In  the  ac- 
tion pending."  Bdwards  r.  Ballard.  14  La. 
Ann.  362.  "The  only  test  as  to  the  effect  of 
a  decree  Is  Its  finality  as  to  the  matters  em- 
braced in  it,  and  its  having  the  requisites 
of  article  2266  (2286)  of  the  CItU  Code." 
Kellam  t.  Blppey,  8  La.  Ann.  208.  'The  au- 
thority of  res  adjudlcata  takes  place  only 
with  respect  to  what  was  the  object  of  the 
Judgment"  Successlott  of  Dumford,  1  La. 
Ann.  92.  See,  also.  First  Presbyterian 
Ghnrch  t.  01t7  of  New  Orleana,  80  La.  Ann. 
208,  81  Am.  "BLvp.  224;  Slocomh  t.  De  Lizardl. 
21  La.  Ann.  865.  99  Am.  Dec.  740;  State  t. 
Jnmel.  80  La.  Ann.  861;  Carre  t.  City  of 
New  Orleans,  41  La.  Aim.  896,  6  Sontti.  898; 
Pllcque  T.  Penet  19  La.  827;  and  enumera- 
ble other  casra.  Our  comrt  has  nerer  wav- 
ered, that  we  know  of ,  in  the  Elgld  exaction 
of  the  three  unities. 

The  learned  counsd  who  has  foni^t  the 
battle  qf  the  state  In  Ihls  matter  with  such 
commendable  seal  and  such  rignal  ability  does 
not  himself  doubt  the  necessity  of  the  three 
unities,  but  Intists  that  the;  aro  met  with 
In  the  case.  Says  he:  *The  mle  seems  mil- 
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renal  that  when  mnj^qmutiou  la  Uttsated 
between  the  parties,  aflSrmed  on  one  side, 
denied  on  the  othar,  and  finally  determined 
by  the  Judgment  of  a  court  of  competent 
jnrladlctlon,  that  particular  qnestlan  <x  mat- 
ter la  fwerer  at  rest  between  the  re^ectlYa 
parties  and  their  privies.  Suppose  that  a 
mortgage  note  for  $10,000  were  given,  with 
Interest  at  six  per  cent,  payable  annually, 
for  ten  years*  and  that  a  auit  was  brought 
for  the  flrst  year's  Installment  of  Intvest, 
and  payment  was  resisted  on  the  ground 
that  the  note  was  obtained  by  fraud  and 
t^ere  was  no  ctmslderatlon  therefmr,  and  that 
thla  defense  was  overruled  by  the  court  and 
declared  to  be  Ill-founded,  and  the  court 
should  find  and  declare  that  the  note  was  ob- 
tained In  good  faith  and  that  full  conddera- 
tlon  was  given  therefor,  and  render  judg- 
ment accordingly,  and  then,  the  following 
year,  suit  was  brought  to  recover  tbe  second 
year's  Interest  and  the  same  Identical  de- 
fuse was  set  up;,  can  It  be  possible  that 
any  one  would  for  a  moment  contend  that 
the  plea  of  rea  adjudlcata  would  not  avaU 
philntlff?  There  can  be  no  doubt  ot  It  The 
doctrine  of  res  Judicata  and  the  provisions 
of  our  Code  are  Intended  to  apply  to  Just 
Kach  cases.  In  the  present  case  the  conten- 
tion Is  that  res  Judicata  does  not  apply,  'be- 
cause the  license  sueJ  for  is  that  of  a  subse- 
quent year.  The  parties  are  the  same,  the 
cause  of  action  Is  the  same,  the  demand  Is 
the  same,  and  the  defense  Is  the  Identical 
one  that  was  pleaded  In  the  former  suit 
The  dtf aidant  aD^es  as  Its  sole  defense  that 
It  Is  a  manufactnrer,  and  therefore  exempt 
from  license  tazathm.  The  state  denies  that 
It  Is  a  manufacturer;  alleges  that  It  Is  not 
a  manufacturer,  and  ttiat  It  Is  liable  to  IS^ 
cense  taxation.  This  issue  was  ffistlnetly 
asserted,  distinctly  denied,  hotly  and  strrai- 
uonsly  litigated  and  argoed.  and  posiaTdy 
and  abscflntdy  decided  In  fiavor  of  the  state 
and  against  the  defendant  As  between  the 
state  and  this  defendant;  ISils  question  la  foiv 
erer  at  rest,  and  can  never  again  be  Utigated 
between  them." 

The  learned  counsel  Is  rl^t  In  sa^ng  that 
Uie  defense  to  the  same  and  that  the  parUea 
are  the  same,  Init  he  to  wrong  In  saying  that 
the  thing  demanded  and  the  cause  of  action 
ore  tte  same.  The  flUng  demanded  In  the 
first  suit  was  a  certain  sum  of  monqy,  which 
has  been  paid,  and  which  to  neither  being 
demanded  a  second  time,  nor  sought  to  be 
recovered  back.  The  cause  of  action  In  a 
suit  for  the  recov^  of  a  license  to  the  In- 
debtedness of  the  defoidant  sp^glng  fnnn 
the  Joint  operation  of  the  statute  Imposing 
the  license  and  of  the  act  of  the  defendant 
In  carrying  on  the  licensed  boslness.  In  two 
suits  for  the  recovery  of  the  licenses  of  dif- 
ferent years,  the  statute  Imposing  the  license 
may  be  said  to  be  the  same  in  the  two  suits; 
but  the  act  of  the  defendant  by  which  Uie 
debt  for  the  license  to  Incurred  is  each  year  a 
s^arate,  Indepoident  act  similar  to,  but  not 


the  same  as,  the  act  by  which  the  dAt  oC 
the  license  of  the  iHncedIng  year  wna  totmr- 
red.  At  the  banning  of  each  year  It  la  at- 
tirely  opttonal  with  the  defoidant  to  do  boai- 
ness  and  Incur  the  debt  of  the  license  of  tlie 
year,  or  not  to  do  buslneas  and  not  Incur 
the  debt  of  the  ileois^— Just  as  mncA  so  as 
It  to  optional  with  a  man  not  to  commit  as- 
sault and  battery,  or  not  to  trespass  or  do 
any  othw  act  from  the  Joint  operatkm  of 
which  and  vt  Oe  tow  a  debt  wfll  uia&  In 
the  latter  class  of  cases,  eqrtaUy  aa  tat  the 
case  <tf  a  deM  for  ji  license,  Oie  debt  or  came 
of  action  oomea  iote  exOstenoe  hy  the  Jains 
operation  of  the  tow  and  of  the  act  of  tbe 
defendant  In  aaceesdve  suits  for  cases  of 
this  kind  one  of  the  causes  generative  of  tba 
cauae  of  actkm,  namely,  the  tow,  la  tbe 
same;  btrt  Oe  oQier  graieratlve  caas^  aame- 
ly,  Ihe  act  of  the  defendant  to  dUfarent  and 
rea  Judicata  does  not  obtain. 

It  to  unrtenlaWe  that  tbe  tone  sa  to  -whetli- 
er  or  not  defendant  to  a  manafaetoEK  docs 
occur  in  both  caae%  but  thto  Uaue,  an  we 
shall  Miow  presently.  Involves  mly  a  qoeatlc»i 
of  tow,  and  ttivn  can  be  no  objection  to  liti- 
gating a  second  time  a  question  of  tow,  pro- 
vided the  litigation  to  In  counectloa  with  dlf- 
ter&Lt  facta:  kdA.  -we  have  shown  that  the 
act  of  the  d^ndant  ta  carrying  on  traadness 
to  the  years  1900  and  1901  was  a  separate 
and  independent  act  fnnn  tbe  similar  act  of 
carrying  on  hnstaeas  In  tbe  preeedias  yews, 
and  that  the  debta  or  caaMs  oC  actlan  atto- 
Ing  from  the  different  acta  were  sqnrate  and 
distinct  causes  of  actkm.  In  the  cases  sup- 
posed, «t  repeated  assault  and  battraieB  and 
trespasses  under  dreumstances  predarfy  slm- 
Ilar,  It  In  every  succeeding  case  the  same  de- 
fense at  Hke  unconstitnUoDalltT  ct  the  law 
tanposhtg  a  legal  obligatton  In  toA  cases 
were  set  up,  res  Judicata  would  not  obtain. 
Th»  Bune  legal  question  wenld  be  mooted 
between  the  same  parttes,  bat  in  cooneetlfm 
witb  facta  distinct  sepanitB,  and  Ind^fend- 
tttt  tbougA  doa^  simUar. 

Tk&  hasie  prtadpto  of  rea  Judicata  to  foobd 
In  the  necessity  tint  a  time  shonM  come 
when  the  litigation  shall  cease,  in  ordtt  tiiat 
the  decree  of  tbe  court  may  be  eanrtefl  oat 
7%to  to  what  tbe  tow  concerns  Hadf  witii. 
that  tbe  ol^ect  of  the  JaOgment  sfaall  not 
remain  eternally  In  sovenae,  bat  be  di- 
eted Into  the  qalet  and  imdlstorbed  poases- 
Blott  of  the  sneeesR(nI  litigant  TtSm  to  what 
the  Code  means  when  It  says  that  "The  an- 
tiiorlty  of  the  thing  adjudged  takes  ptooe 
only  with  respect  to  what  was  the  object  of 
the  Judgment'*  Ttm  law  by  vhtoe  of  which 
tbe  (A4ect  of  the  Judgment  to  ddlTered  to  no 
part  of  file  object  of  the  Judgment  It  to 
only  one  of  the  reasons  for  Judgmoit  and 
res  Judicata  does  not  take  place  wlfli  reject 
to  tbe  reasons  for  Judgment  bat  *^only  with 
respect  to  what  waa  the  object  of  the  Jndg- 
ment"  Bes  Judicata  deals,  If  we  may  so 
express  ourselves,  with  the  decree  of  tiie 
court  as  contradtetingutohed  from  the  Judg- 
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inent  ot  ttie  court  To  give  It  a  •wldex  Hpp« 
ttkBii  this  is  to  confound  it  with  stare  ded- 
sUl    The  (^Oce  and  fanctton  and  ntlUty  of 
rea  Judicata  Is  not  to  settle  law  QuesUoos* 
but  to  lend  stahlllO'  to  a  decree  la  order  that 
such  decree  may  have  eSeot  If  the  second 
suit  leaves  flu  ancceasful  litigant  In  flist 
mit  la  the  nndlstnrbed  possesston  of  the 
thing  decreed  to  be  dellTered  In  the  first  salt, 
there  Is  no  ground  for  na  Judicata.  .  The 
thing  demaadad  la  not  then  the  some.  This 
la  well  lUustrated  by  the  case  of  State  v. 
Jumel,  80  Ia.  Ann.  861.   There  an  officer 
brought  snlt  far  that  part  of  Us  salary  ac- 
crued qp  te  tiie  time  of  AUng  sulti  and 
brought  Bubsetnentl^  a  aecDnd  suit  for  that 
part  of  the  salary  acorued  tboeafter;  and 
waa  met  in  both  salts  with  the  defense  tbat 
the  office  had  been  abolished  and  that  no  sal- 
ary waa  dna  The  court  iidd  that  tiie  part 
of  the  salary  sought  to  be  recovered  In  the 
flrat  salt  was  not  Inchided  in  the  demand  of 
the  second  suit*  and  that  tha:e  was  not 
identity  of  thing  deaumded.    The  illnstnir 
tloB  adduced  by  oounaal,  of  two  suits  on  the 
sevwal  Installments  of  Intuest  on  a  not^ 
aoppotes  on  Impoestble  case.  The  interest  la 
hot  the  accessory  of  the  note,  and  cannot 
focm  ttte  basis  af  a  demand  Indopradently 
of  the  note.  Both  sntts  would  therefore  have 
to  be  on  the  note.  The  eanse  of  action  would 
ha  the  aasM  la  both  aidte,  namely,  the  d^ 
on  the  note.    XmmadJIats  pajMeat  of  the 
capital  would  not  be  demanded,  but  Us  rec- 
ogaltkm  as  a  debt  would  neceaaaElly  eeastl- 
tote  the  main  demand  of  the  suit  loterest 
would  loUew  as  a  mere  eonseqneace.  The 
only  issue  that  could  be  raised  In  the  first 
suit  distinctively  Id  oannectlon  with  the  first 
iiMtaiiman^-  of  intersst  wosld  Iw  pftymoit.  or 
nonaoeretkm  of  the  intersst  for  want  at  lapae 
of  the  required  time,  and  the  adjudication  of 
these  lasDss  would  not  be  ns  Judicata  of  the 
same  laaues  when  raised  In  eonaectten  with 
the  second  iostaUmeot  of  Interest  That  the 
first  installment  of  tatcreat  had  been  paid  or 
had  not  yet  accrued  when  sued  for  would 
furnish  no  ground  for  ailment  pso  or  eon 
the  seoond  installment  of  Interest  whoa  tt,  ibi 
its  torn,  came  to  be  aued  for. 

Wo  said  wo  would  ahow  that  the  lame  as 
to  wheUur  detoidant  Is  a  manufacturer  la 
not  an  lasaa  af  Jact,  but  eC  pore  law.  It 
will  conduoe  to  the  cleacnem  of  the  discus* 
slca  If  w«  change  the  form  la  which  counael 
has  sfeited  this  issoe.  It  Is  not  as  to 
er  defendant  la  a  manufacturer,  but  as  to 
whether  a  r^aer  of  sugar  Is  uemiit,  or  not, 
from  license  taxation.  The  statute,  In  Im- 
posing the  llcease.  has  used  a  specific  term 
of  deflidte  meaning,  applioable  to  defend- 
anfa  class  and  to  jio  ether  class,  namely, 
the  term  *'r^aer  of  sogar";  and  the  consti- 
totlen,  oa  the  other  hand.  In  granting  the 
emmptkm  from  taxation,  haa  umd  e  generic 
term  of  indeterminate  meaning,  namely,  the 
term  "manufacture,"  which  may  or  may  not 
be  applicable  to  defendant's  class.  Hence  tha 


controversy.  Defendant  dalms  tbat  fbs  stat- 
ute is  Ineonslstmt  with  the  coustitatlon.  and 
plotaitlff  latists  that  it  Is  not  The  contro- 
verqr  luTolvai  a  comparison  between  the 
meanings  of  the  specific  term,  "sugar  refin- 
er," and  of  tha  gomlc  term,  "manufacturer," 
made  use  of  by  the  statute  and  the  consti- 
tution, respectively.  There  would  be  no 
coatroTttsy  if  mdy  the  c<HUtltutlon  had  used 
a  term  ot  unmistakable  meaning,— If,  tar  In* 
etance.  In  granting  the  exempttoo,  It  had, 
after  the  exaniple  of  the  statute,  used  wecl- 
flc  terme.  Eeflners  at  sugar  would  then  have 
been  unmistakably  either  included  In  or  ez- 
duded  from  the  exemption,  and  there  would 
have  been  no  ctmtrorersy.  From  all  this  It 
b  plain  that  the  issue  Is  as  to  the  conslst> 
ency  of  the  statute  with  the  constitution, 
and  that  the  determination  of  that  issue  de- 
pends upon  the  proper  construction  to  be  pla- 
ced on  the  verbiage  of  the  cmutltntkm.  In 
the  formula  made  use  of  1^^  the  counsel, 
namely,  whether  defoidant  is  a  manotftfr 
torer,  there  la  implied  that  the  inqubry  in- 
volves not  alone  the  ascertainment  of  what 
the  word  "manufacturer"  means,  but  also 
the  ascertainment  of  what  defendant  is.  Of 
course,  the  latter  branch  of  the  Inquiry  would 
involve  a  question  of  pure  fact  But  tb» 
learned  counsel  does  not  purpose  to  imply 
tbat  thWB  Is  any  dlflerenoe  of  <^ibilfm  as  to 
deCeadant^B  being  a  r^ner  of  sngar,  nor  as 
to  what  oonstltates  a  r^ner  of  sugar,  fllie 
Issue  mult  tborefore  be  stated  so  as  to  leave 
out  the  ImpUcatiou  of  tmcertaln^  eonceming 
what  d^radaat  Is,  and  the  formula  made  use 
of  1^  ns  antDdes  this  ImpUcstkm.  Ezoivt  bi 
this  respect  It  chaagao  In  no  wise  the  issue 
aa  stated,  by  conns^  In  otiier  words,  wo 
know  that  defendant  Is  a  r^er  of  sugar, 
and  we  know  what  coostltates  a  refine  of 
sugar;  but  we  do  not  know  exactly  what 
tbe  word  "manufacturer,"  used  the  con- 
stltntlon,  means,  and  the  matter  Involved  Is 
Oia  asaertalnaHwt  of  tbe  BMining  of  this 
word,— that  Is  to  say,  ot  the  constitution. 
The  matter  involved  is  the  lnterpretati<m  at 
the  censtltutlonr-a  matter  at  pure  law. 

To  Ulnatmte  bis  eonteBtion  tbat  the  issue 
In  Questlni  involves  a  question  of  fact  the 
leanied  connsd  representing  the  state  addo> 
cee  tha  following:  "Sui^pose  tbe  law  had  im- 
posed a  Uoease  tax  of  two  dfdlam  upon  each 
and  every  horse  In  the  state,  but  that  the 
ooastltotlon  bod  exempted  fnmi  license  every 
thoroughbred  stallion.  When  this  license 
was  resleted  by  a  taxpayer,  on  the  all^- 
Uen  that  his  horse  was  a  thoroughbred  stal- 
llw,  met  by  the  oontcation  on  the  part  of 
the  Btate  that  tbe  animal  In  question  wae  a 
common  gelding,  would  the  issue  raised,  and 
to  be  detemUned  by  tbe  court  be  one  of  fact 
or  of  law?  The  question  answers  Itself. 
Pnoof  would  have  to  be  administered,  and 
thereon  the  court  would  have  to  detomlne, 
aa  a  matter  of  fact  that  the  animal  was  a 
thoroughbred  stallion,  or  that  he  was  not  aa 
anlnul  of  that  descrlptUm.  And  however 
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thtt  tmui  tfumU  decide^  would  not  the  Jnds- 
nuot  be  rm  Jndicata  m  between,  the  taxpay- 
•r  and  flie  itate  In  a  mbaeqnent  suit  tor  tbe 
tax  at  m  snbaequent  year?  Plainly  It  vonld." 
Tbls  Olnatratitm  -vroidd  be  apposite^  If  In  oar 
case,  as  In  It,  fiw  point  to  be  ascertained 
was  tbe  characteilBticfl  of  the  object  taxed, 
or  If  In  It  ss  In  oar  case^  the  fssoe  inTtrired 
nottdng  more  tban  a  ccnnparfBon  1)etweea 
the  popular  meanings  of  two  toma,— as,  for 
Instance,  between  tbe  popular  meanings  of 
tbe  tenu  "cnamon  gddlng"  and  **0ionnigb- 
bred  stallion." 

Tb«e  Is  not  In  the  case  of  Heroman  t. 
Instttute^  84  La.  Ann.  fiOS,  anything  conflict- 
ing with  what  we  have  said  In  this  opinion. 
In  that  case  a  lot  of  ground  bdonging  to  the 
Heroman  minors  was  sehted  and  odd  nnder 
executory  process,  and,  after  the  sale,  was 
sold  by  the  purchaser  to  the  same  minors 
and  flMir  mother;  they  giving  their  notes 
for  the  porcbase  price,  secured  by  mortgage 
on  tho  property.  Aftowards  suit  was  to- 
stltnted  on  the  notes,  and  the  minors  and  tbe 
nwther  made  defense  that  tbe  notes  were 
without  con8lderatl<»i  and  null  because  tbe 
original  sale  under  executory  process  was 
nnU,  an^  as  a  consequence,  they  th«nselTes 
were  the  owners  of  the  property  at  tbe  time 
that  they  purchased  it  and  gare  their  notes 
Cor  It  There  was  judgment  rejecting  this 
defense  and  enforcing  the  notes.  To  satisfy 
the  Judgment  the  property  was  sold.  Then 
flw  mlnon  brought  suit  to  recorer  the  prop- 
er^ on  tbB  same  grounds  urged  in  defense 
to  tiie  notes,  namdy,  tbe  nullity  of  the  orig- 
inal sale  under  the  executory  process.  The 
court  found  tbat  this  Issne  had  beoi  passed 
on  In  the  defense  to  llie  notes,  and  was 
therefore  res  Judicata.  The  decision  was  on 
rdmring.  and  Justice  Poche,  who  had  been 
tbe  crgan  of  the  court  In  the  original  deci- 
sion, dissented,  and  Justice  Lery.  who  had 
concurred  In  the  original  decision,  took  no 
part  In  the  rehearing  on  account  of  absence. 
The  case  Is  a  close  one,  but  may  doubtless 
be  Justified  on  the  theory  that  the  notes 
stood  for  the  property  In  tlw  hands  of  the 
Tendw,  and  that  to  demand  their  nullity  was 
to  demand  fba  nullity  of  the  title  of  the  Ten- 
dor.  The  effect  at  tbe  Judgment  In  both 
cases  would  hare  been  the  same;  that  Is, 
to  give  tbe  propniy  to  the  Heroman  minora. 
In  MCNeely  t.  Hyde.  46  La.  Ann.  1083.  16 
South.  167,  the  matter  iuTC^Ted  was  the 
Tslldity  of  a  Spanhdi  grant  wlilch  bad  been 
already  passed  <m  In  a  suit  between  the  an- 
thora  of  the  parties  to  ttie  suit  It  wss  the 
old  demand  over  again.  In  Sewell  t.  Scott 
85  La,  Ann.  6S8,  the  matter  luTolved  In  t^e 
two  suits  was  idoitlcally  ttie  same,— the 
right  of  one  of  tbe  parties  to  a  certain  trade- 
mark. In  the  case  of  City  of  New  Orleans 
T.  Cltisens'  Bank  of  New  Orleans,  167  V. 
S.  871.  17  Sup.  OL  905^  42  U  Ed.  202,  the 
court  conceded  that  two  suits  for  the  taxes 
of  different  years  contained  differmt  de- 
mands, but  held  that  tbe  authority  at  the 


tiling  adjudged  toA  place  Bercrtbelsas. 

Tt»  cwclusion  Is  In  conflict  wlfli  the  prmU 
don  of  the  Code  by  whldi  tbe  Uilns  demnnd- 
ed  and  the  cause  ct  action  (fimt  la,  the  de- 
mand) most  be  tbe  same,  and  aometliing 
must  be  wrong  with  the  reasoning  of  the 
court  whldi  tiie  conclusion  Is  readied. 
Right  or  wrong,  this  court  would  be  bosmd 
by  the  Code;  but  on  the  authority  of  pure 
reason  tbe  Code  Is  presumably  xl^t.  Hie 
decided  weight  of  authority  Is  <m  tts  tOAe. 
In  our  bumble  tqilnloii,  the  fallacy  In  tiie  rea- 
soning of  the  court  coudMs  In  erroneoiuly 
supposing  that  dlff^rmce  of  dnnand  la  tbe 
two  suits  Is  compatible  wHb  Identic  of  cir- 
cumstances and  conditions  In  the  two  sdtB. 
Tbe  d«nand  et  a  suit  not  only  Is  a  idrcam- 
stanoe  and  condlthm  In  flie  suit  but  !■  n 
controlling  clicumstance  and  ocmdltlon.  If 
It  Is  dUCerent  In  the  two  suits*  tbo  qnesttoB 
cannot  be  said  to  come  up  In  the  two  suits 
under  Identical  drcumstsneea  and  condi- 
tlons.  Tbe  pertinent  part  of  tbe  reawonlng 
of  tbe  court  is  as  follows:  **In  conaldorlnff 
the  question,  we  separate  at  ooce  Oiese  two 
oiHifllctIng  contentions,  and  examine  flrst 
tbe  proposition  that  because  a  tax  at  aoe 
year  is  a  different  demand  from  tbe  tsx  at 
a  subsequent  year,  therefore  res  Judicata  as 
to  one  can  never  apply  as  to  die  other. 
*  *  *  The  proposltlim  that  because  a  suit 
fbr  a  tax  of  aw  year  Is  a  different  donand 
from  tile  suit  for  a  tax  for  anotbra,  tbere- 
fbre  res  Judicata  cannot  apply,  irtiUst  admn- 
tlng  In  form  tiie  principle  of  Qie  thine  adr 
Judged,  In  reality  substantially  denies  and 
destroys  It  The  eatajfpti  resnlting  from  the 
thing  adjudged  does  not  d^end  upon  wheth- 
er there  the  ssme  donand  In  botii  cases, 
but  exists,  even  althon^  tbsxe  be  diflerokt 
demanrlg,  when  the  question  upon  which  tbe 
recovery  of  tiie  second  demand  depends  has, 
under  Idoittcal  drcnmstances  and  eradltlona. 
bem  previously  concluded  by  a  Judgment  be- 
tween the  parties  or  their  priTlea.  nds  Is 
the  tiemental  rule  stated  In  tin  text-bocdcsb 
and  enfiirced  by  many  dedsiou  of  this 
court"  The  court  Is  pofectly  right  In  say- 
ing that  *tbe  estoppd  resulting  tram  the 
thing  adjudged  •  •  •  extots  •  •  •  wben 
the  question  upon  which  the  recorery  of  tbe 
eeamd  demand  depends  haa,  under  Identical 
circumstances  and  conditions,  been  previous- 
ly concluded  by  Judgment  between  the  par- 
ties or  their  privies."  But  the  court  In  our 
hnmble  opinion,  Is  In  error  in  supposing  that 
It  Is  posBlble  for  the  question  to  come  up 
under  Identical  circumstances  and  condi- 
tions in  two  suits  whereof  the  demands  are 
different  Unless  tiie  same  thing  la  tielng 
demanded,  and  on  the  same  ground,  and  the 
demand  Is  being  resisted  on  the  same  ground 
of  defense,  time  are  not  "idoitical  drcnm- 
stances and  conditions"  In  the  tv^p  suits. 
There  may  be  close  similarity.  The  demands 
for  taxes  for  different  years  may  be  as  near 
alike  as  two  peas,  but  they  are  not  identical. 
The  Identity  would  be  In  tiie  defense,  but 


Digitized  by 


Google 


STATE  T.  AMERICAN  SUGAR  REFINING  00. 


96» 


the  defeiiae  Is  only  m  reason  for  judgment, 
and  forms  no  part  of  the  Judgment  A  dif- 
ferent Judgment  might  be  rendered  on  It  in 
the  second  suit  and  the  full  ralldltr.  force, 
and  effect  of  the  Judgment  In  the  first  suit 
remain  unimpaired.  The  thing  adjodged 
takes  place  only  Trlth  respect  to  what  forma 
the  object  of  the  Judgment;  and  where  the 
defendant  contents  himself  with  resisting 
the  demand  of  the  plaintiff,  no  matter  on 
what  ground,  the  object  of  the  Judgment 
continues  to  be  the  demand  of  the  plaintiff. 
That  particular  demand,  whether  allowed  or 
rejected,  can  never  again  be  urged,  but  the 
fact  of  Its  allowance  or  rejection,  no  matter 
on  what  ground,  cannot  preclude  the  bring- 
ing forward  of  another  and  distinct  demand, 
no  matter  how  closely  similar.   If  I  break 
my  neighbor's  fence,  and  to  his  suit  for  dam- 
ages I  plead  the  nonexistence  of  any  law 
subjecting  me  to  pecuniary  liability  In  such 
a  case^  and  tike  day  after  being  cast  In  the 
■Qlt  1  break  the  fence  again  under  drcom- 
Btancea  exactly  rimllar,  and  another  suit  en* 
■uea,  tliere  will  be  as  close  identity  between 
tbe  two  anits  as  betweei  two  suits  for  the 
taxes  of  dlflooit  years;  but  we  Imagine  no 
one  would  think  of  applying  tbe  law  of  res 
judicata  to  the  second  snlt   If,  however,  in 
the  first  suit,  Instead  of  conflntng  myself  to 
draiial  of  plalntUTa  claim,  I  aet  up  an  bide- 
pendent  rl^t.  Justifying  my  ocmdnct  as 
that  I  am  owner  of  fhe  fence  In  question,  or 
that  I  bare  by  contract  the  tight  to  break 
said  fence,  tiien,  as  a  matter  of  course,  as 
to  this  defense,  If  again  set  up  in  the  sec- 
ond suit,  there  would  be  res  Judicata;  but 
the  reason  would  be  that,  wblle  urged  as  a 
defense,  this  claim  of  right  would  In  reality 
be  a  demand  brought  by  way  of  rec(mTen- 
tlon.  I  should,  pro  bac  vice,  have  ceased  to 
be  dtfen^tant  and  become  plalntlfl;  aud  the 
necessary  feature  of  Identity  of  donand  In 
tbe  two  suits  would  be  presented.  Elcactly 
when  and  under  what  circumstances  the  de- 
fense to  a  suit  passes  from  the  stage  of  nega- 
tion, and  mten  wan  that  of  aflOrmance,  so 
as  to  constitute  a  new  demand  Injected  hito 
the  suit  by  way  of  reconrentlon.  It  is  not 
always  easy  to  USL  Whether  flie  decision 
of  this  Olttaeni^  Bank  Ohse  can  be  justified, 
even  on  the  ground  tiiat  In  enforcement  of 
its  charter  contract  ttie  bank  had  set  up  a 
counter  demand,  we  doubt  very  much.  In 
the  case  of  Bank  r.  Lander  (C.  C.)  109  Fed. 
2U  the  case  Is  sought  to  be  dlstlngnlshed  on 
that  groimd  from  the  cases  at  comnum  law— 
having  largely  the  preponderance  ot  autboiv 
Ity  tm  their  side— lidding  that  a  suit  for 
taxes  of  one  year  Is  no  bar  to  a  suit  for 
taxes  of  another  year.  But  the  case,  if  rec- 
onciled to  principle  on  that  ground,  ceases  to 
be  applicable  to  the  facta  of  ttie  Instant  case. 
Here  la  no  attempt  to  demand  anything  of, 
w  to  enforce  anything  against,  the  state; 
bat  a  mere  pauive  resistance,  a  denial  of 
tbe  alstence  of  Qie  law  on  which  the  claim 
at  tho  plaintiff  Is  {Medicated,  a  challenge  <^ 
82  8a-61% 


the  constitutionality  of  a  law,  and  nolbluip 

more. 

Extract  from  the  brief  of  counsel  for  de- 
fendant: "If  that  former  decision  Is  res  Ju- 
dicata as  to  defendant  In  this  suit,  it  Is,  of 
course,  res  judicata  for  all  time  to  come, 
for  tbe  plea  of  res  Judicata  is  a  complete  bar. 
Now,  if  to-morrow  this  court  were,  in  a  suit 
between  other  parties,  to  reverse  the  law  of 
the  61st  Annual  case,  and  hold  that  a  sugar 
refiner  fs  a  manufacturer,  and  that  tbe  act 
taxing  sugar  r^neis  for  a  license  Is  tmcon- 
Btitutlonal,  as  being  contrary  to  artide  22I> 
of  the  constltutlfm,  Irbat  would  be  the  situ- 
ation? All  other  sugar  refiners  would  be  ex- 
empt, yet  this  def«idattt  would  be  annually 
liable  for  a  tax  under  an  adjudged  uncon- 
stitutional law,  without  possibility  of  relief 
from  any  court,  for  res  Jndlcata  would  for- 
bid this  partlciilar  sugar  refiner  to  say  that 
the  law  Is  unconstltatlonall  The  tax  must 
be  paid,  though  the  law  Itself  cease  to  exlstF 
Still  asstmilng  that,  In  the  supposed  case  be- 
tween other  parties,  this  court  shall  remse 
the  point  of  law  decided  In  the  former  suit 
In  the  51st  Annual,  and  bciA  that  a  sugar 
refiuer  Is  a  manutacturer,  let  us  examine  the 
effect  upon  this  defendant.  Such  a  decision 
would  either  not  relieve  defoidant  of  future 
taxes,  or  wonid  relieve  It  of  sutdi  taxes.  <1> 
If  the  decision  In  the  61st  Annual  be  re» 
Judicata  as  between  the  stato  and  this  de- 
fendant  ftea  the  -supposed  contrary  decision 
In  the  suit  betweoi  other  parties  would  not 
In  the  slightest  degree  affect  the  rations 
between  the  stato  and  tills  defendant,  and 
the  plea  of  res  judicata  would  be  as  valid 
In  favor  of  tbe  stato  snd  against  this  defend- 
ant In  any  future  suit  Involving  tbe  same 
abstract  question  of  law  as  It  la  In  ttie  case- 
at  bar.  We  would  then  have  the  absord  eon> 
dltlon  of  the  stato  continuing  to  ccdlect  m 
license  tax  from  this  defendant  under  an  un- 
constitutional law.  The  tax  against  this  jiar- 
tlcnlar  sugar  refiner  would  continue  even  aft- 
er the  very  foui^tlon  upon  which  Is  baaeff 
the  state's  right  to  claim  the  tax  had  been 
swept  away  and  utterly  destroyedl  Nor 
would  the  courta  have  power  to  rdleve,  for, 
tf  the  Judgmmt  In  the  51st  Ann-oal  be  res 
Judicata  now,  it  wIU  continue  to  be  such  for 
all  time  to  come.  (2)  On  tbe  other  hand,  If 
the  contrary  decision  In  the  supposed  suit  be- 
tween oth«"  parties  would  have  the  effect 
of  relieving  this  def«idant  from  payment  of 
Ucoise  taxes  to  the  state  for  future  years 
thereafter,  then  It  Is  plain  that  rea  Judicata 
does  not  apply  to  this  suit;  for,  tf  such  iwto- 
dple  do  apply,  no  decision  In  a  suit  between 
other  parties  could  possibly  affect  the  force 
of  the  plea  as  between  the  parties  to  the  snlt 
which  Is  claimed  as  the  bar.  Choose,  then, 
dther  bom  of  the  above  dll«nma,  and  we  are 
brought  to  the  same  Inevitable  condnsIaD 
that  the  dedsion  In  the  Slst  Annual  case  on 
the  abstract  proposition  of  law  tbere  announ- 
ced is  not  res  judicata  In  the  case  at  bar. 
:  For  In  the  first  cas^  If  the  estoppel  be  ap^ 
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pUed,  the  result  would  shock  the  conscience 
and  be  grossly  contrary  to  every  principle  of 
right,  Justice,  and  eqnsUty;  and,  In  the  sec- 
ond case,  the  conclusion  Is  necessarily  that 
the  former  decision  ts  not  res  Judicata,  be- 
cause It  is  capable  of  being  affected  by  a 
flubsequeat  contrary  decision  In  a  suit  be- 
tween other  parties.  This  by  no  means  im- 
possible actual  result  of  upholding  such  a 
plea  In  this  case  shows  plainly  that  It  would 
be  radical  error  to  apply  it  here.  The  prior 
decision  was  a  question  arising  under  a  gen- 
eral law  applicable  to  all  alike,  and  no  ab- 
stract law  point  there  decided  can  ever  be 
more  binding  on  the  parties  than  on  others." 

We  conclude  that  the  plea  of  res  Judicata 
Is  not  well  founded,  and  we  pass  to  the  sec- 
ond question  In  the  suit,— as  to  wbeOts  a 
sugar  refiner  Is  a  manufacturer. 

The  constitutjon  provides  as  follows:  "Art 
229.  The  goieral  assembly  may  levy  a  license 
tax.  and  In  such  case  shall  graduate  the 
amount  of  such  tax  to  be  collected  from  the 
persons  pursuing  the  several  trades,  profes- 
sions, vocations,  and  callings.  All  persons, 
associations  of  persons  and  corporations  pur- 
suing any  trade,  profession,  business  or  call- 
lug,  may  be  rendered  liable  to  audi  tax,  ex- 
cept clerks,  laborers,  clergymen,  school  teach- 
ers, those  engaged  In  mechanical,  agricul- 
tural, horticultural,  and  mining  purmlts,  and 
manufacturers  other  than  those  ot  distilled, 
alcoholic  or  malt  liquors,  tobacco,  cigars,  and 
cotton  seed  oU.  No  political  corporation  shall 
Impose  a  greats  license  tax  than  Is  imposed 
by  the  genoul  assembly  for  state  purposes, 
^hls  restriction  sball  not  apply  to  dealers  in 
distilled,  alcoholic  or  malt  liquors.  The  gen- 
eral assembly  shall  have  authority  to  provide 
that  munldpalities  levying  license  taxes  equal 
iu  amount  to  those  levied  by  police  furies  for 
parochial  purposes,  shall  be  exempted  fnmi 
the  payment  of  such  parochial  licffiises." 

The  process  used  by  defendant  is  undis- 
puted. It  is  as  follows:  The  raw  sugars, 
cane  and  beet,  upon  being  received,  are  first 
melted  in  vessels  q>ecially  constructed  and 
adapted  for  that  pmpose,  called  "melters." 
The  raw  sugars,  whatever  the  grade,  are  sub- 
jected to  this  process,  and  without  it  there 
can  be  no  refining.  The  mdted  sugar  Is 
pumped  to  the  topmost  floor  of  the  refinery, 
to  other  vessels,  called  "blow-ups."  Here 
suitable  chemical  reagents  are  Introduced  In- 
to the  liquid,  the  effect  of  whldi  Is  to  coagu- 
late the  Impurities  In  the  mass.  and.  by  such 
coagulation,  render  more  effective  the  suc- 
ceeding process  of  filtering  through  bags.  In 
these  blow-ups  the  liquid  Is  brought  to  12ie 
proper  density  and  degree  of  temperature  by 
the  Introduction  of  steam  sufficient  to  accom- 
plish the  purpose.  From  the  blow-ups  the 
liquid  Is  passed  into  bag  filters,  entering  at 
the  opeu'cnd  and  filtering  through  the  folded 
cloth.  The  result  of  this  first  filtration  Is  to 
remove  from  the  liquid  mass  much  of  the 
dirt  and  foreign  matter,— the  insoluble  me- 
chanical imporltlo.  Theae  filter  bags  are 


from  time  to  time  washed  and  presaed  in  the 
"scum  press";  the  result  being  to  save  the 
sugar  adhering  to  them  and  In  the  dirt,  and 
to  remove  the  dirt  from  the  bags,  so  that 
they  may  be  again  used.  The  record  allows 
that  the  defendant  company  procures  of  this 
refuse  as  much  as  12  to  15  tons  a  day  in  tbe 
refining  operations  of  Its  New  Orleans  refin- 
ery. After  the  bag  filtration,  tbe  clarified 
and  partially  filtered  liquid  is  next  filtered 
tlirough  boneblack  filters.  These  are  large 
metal  retorts,  almost  flJled  with  powdoied  an- 
imal boneblack,  which  decolorizes  and  pnri- 
fies  by  taking  up  from  the  liquid  mass  tbe 
salts  and  Impurities,  soluble  and  free,  wMcb 
have  resisted  tbe  process  of  bag  flltratiaii. 
liYom  the  boneblack  filters,  the  sugar  solution 
comes  clear  as  crystal  The  by-ivocess  of 
renovating  or  revivifying  the  boneblack — an 
expensive  item  in  the  refining  process— is  ac- 
complisbed  by  burning  out  as  much  as  possi- 
ble of  the  impurities  and  foreign  matter 
which  the  boneblack  has  taken  up.  This  is 
done  In  tbe  kilns  designed  for  that  purpose^ 
Notwithstanding  this  revivifying  process,  the 
boneblack  gradually  becomea  Ineffective  for 
filtering  purposes,  and  fresh  bcmeblack  must 
be  added  from  time  to  time  to  teep  tlie  mass 
up  to  the  required  standard. 

The  next  direct  st^  In  refining  inxiper  Is 
tbe  recrystalllsatlon  of  the  now  purified  so- 
Intlou.  From  tbe  boneblack  filths  the  liquid 
is  passed  into  closed  copper  vessels  or  pans, 
and  Is  there  boiled  in  a  vacuum,  in  the  vessels 
which  are  known  as  "vacuum  pans"  or  **finlsli- 
Ing  pans."  In  the  boiling,  the  grain  of  the 
sugar  is  formed  from  the  liquid  mass,  and  to 
built  up  by  the  sugar  boiler  in  charge  of  the 
operation  by  the  exoclse  of  most  expert  skin 
and  Judgment,  until  It  baa  reacbed  tlie  size, 
large  <x  small,  whl^  Is  proper  tor  the  par- 
ticular kind  of  refined  product  designed  to  be 
produced,  as  the  different  kinds  of  ultimate 
product  turned  out  require  different  sized 
crystals.  When  tbe  grain  has  been  bollt  np 
to  the  desired  slse,  the  entire  contents  of  tiie 
finishing  pas  are  liberated  and  passed  Into 
the  centrifugal  machines,  whldi  Is  technically 
called  "making  a  strike."  This  mixed  mass 
of  t;ralned  and  ungralned  sugar  la  called 
"magma."  The  centrifugal  machine  la  cy- 
Itaidrlcal  in  tiiape,  and  the  magma  la  introduc- 
ed within  It  The  machine  is  then  revolved 
rapidly,— perhaps  a  thousand  revolutions  a 
minute,->and  tbe  liquid  of  the  magma  Is 
forced  by  centrifugal  action  through  the 
screen-like  lining  of  the  machine,  and  sep- 
arated from  tbe  grained  sugar  whldi  Is  left 
within  the  machine.  The  liquid  so  ttoown 
off  Is  carried  back  and  again  subjected  to  tbe 
boiling  process  In  tbe  vacuum  pan  until  all  the 
sugar  in  it  which  can  be  economically  crystal- 
lised out  has  been  obtained  from  it  The 
remaining  uncrystalllisable  liquid,  which  eon- 
tains  too  much  of  impurity  to  Justify  tlie  sav- 
ing of  the  sugar  in  it,  comes  out  commercially 
as  molasses.  Going  ba<A  to  the  grained  sugar 
left  In  the  centdtagalt  ire  find  a  turn  at 
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a-lMolutely  white  grained  Bugar,  not  yet,  how- 
ever, thoroughly  dried.   Thereafter  the  treat- 
ment differs  according  to  the  ultimate  pro- 
ducts to  be  produced.    These  products  are, 
in  this  refinery,  four  in  numh«::    (1)  "Cube 
fttigar"  Is  made  by  taking  the  sugar  as  It 
comes  from  the  centrifugal  machine  and  presa- 
ing  It  in  molds  by  hot-air  pressure  In  the  cube 
machine.    The  cubes  are  thereafter  further 
dried  lu  ovens,  which  process  completes  the 
extraction  of  moisture,  and  they  are  then 
ready  for  packing  as  a  finished  product  (2) 
"Confectioners*  A  sugar"  Is  a  kind  designed 
to  supply  a  particular  trade  and  use.  The 
grain  of  this  product  Is  designedly  formed 
larger  In  the  finishing  pan  than  the  grain 
tor  other  products,  the  process  up  to  and  In- 
cluding the  centrifugaling  being  otherwise  the 
same.    After  machining  In  the  centrifugal, 
this  product  is  ready  for  the  market  The 
percentage  of  moisture  Is  greater  than  In  the 
other  final  products,  as  no  further  drying  pro- 
cess Is  applied;  otherwise  its  purity  Is  the  same 
as  in  the  other  products.    (3)  "Granulated 
sugar"  Is  made  by  pas^g  the  grained  sugar 
from  the  centrifngal  Into  a  revolving  drum  or 
cylinder,  called  a  "granulator,"  Into  which  hot 
air  Is  Introduced.    The  result  Is  the  removal 
of  all  moisture  and  the  [wllshlng  of  the  grain 
by  friction,  thereby  giving  It  a  bright  and 
flparkling  appearance.   The  granulator  Is  also 
provided  with  a  sifting  aippllance,  "whereby 
uniformity  In  the  size  of  grain  of  the  final 
product  Is  attained.   (4)  "Powdered  sugar"  Is 
used  particularly  for  crystallizing  fruits,  table 
use,  etc   The  granulated  sugar  Is  Introduced 
Into  the  pulverizing  machine  which  consists 
of  a  series  of  discs.   These  are  revolved  with 
great  rapidity,  with  the  result  of  reducing  the 
crystals  to  a  fine,  dust-Uke  powder.    (5)  To 
these  products  may  be  added  tbe  "molasses" 
produced  from  the  liquid  thrown  off  by  the 
centrifugal  machine,  and  hereinbefore  men- 
tioned.  (8)  To  these  products  may  be  added 
again  the  scum  or  filth,  for  which  no  commer- 
cial use  has  yet  been  found.   The  quantity  of 
this  refuse  varies  with  the  quality  of  the  raw 
material,  reaching  as  high  as  IS  tons  a  day, 
as  above  stated.  Anoth^  by-process  of  some 
nagnltude  which  enters  largely  Into  the  econ- 
omy of  refining  Is  the  process  of  evaporating 
tbe  "sweet  watOT.**— the  washings  from  the 
hag  filters,  containing  more  or  less  sugar  In 
stdutlon.    The  apparatus  Is  called  a  "Lily 
Evaporator,"  and  accomplishes  the  result  of 
economically  evaporating  the  surplus  water 
fsom  the  liquid,  whereby  the  latter  Is  brought 
to  the  proper  degree  of  density  for  being  put 
tbnnigh  the  eucces^re  refining  at^  of  clar^ 
iScation,  bag  filtratloB,  booeblack  flltratltKi. 
crjstBlllzation  in  the  vacuum  pan,  machining 
In  the  centrifugal,  and  then  according  to  the 
psTtlcalar  kind  of  product  desired  to  be  pro* 
dnced.  Tbe  raw  sugars,  whatever  their  grade 
or  test,  are  necessarily  subjected  to  tbe  same 
process.   The  melting  of  tbe  sugar,  its  porl- 
flcatlon  In  liquid  form,  and  subaeQuent  re- 
tfjitallisatlcni,  are  the  essentials  of  all  leOiilng 


operations,  and  have  ever  been  so,  thougb 
different  methods  of  detail  in  the  accomplish' 
ment  of  the  final  result  have  heen  In  the  past 
and  are  now,  practiced.  Tbe  process  In  gen- 
eral use  to-day  is  more  complicated  than  that 
formerly  used,  and  a  better  result  Is  obtained, 
but  tbe  underlying  principles  are  the  same. 
The  final  refined  product  of  to-day  contains 
less  than  one-tenth  of  1  per  cent  (.001)  of 
impurities.  The  extended  uses  to  which  the 
refined  product  is  put  are  detailed  In  the  rec- 
ord, and  are  matter  of  common  and  Judicial 
knowledge.  Most  of  the  product  Is  obtained 
from  raw  sugars  unfit  for  use  in  the  crude 
state.  The  process  here  detailed  la,  in  all  Its 
essentials,  the  same  that  la  i^ed  by  all  sugar 
refineries,  and  in  fact  that  has  ever  been 
used;  these  essentials  being  tbe  melting  of  the 
sugar,  its  purification  in  the  liquid  form, 
and  Its  subsequent  recrystallizatlon.  Of  the 
$20,461,033.39  of  sugar  produced  by  defendant 
from  January  1,  1900,  to  December  31,  1900, 
only  $2,216,989.58  was  so  produced  from  sugar 
fit  for  consumption.  The  rest  was  from  sugar 
of  so  low  a  grade  as  not  to  be  fit  for  use  In 
the  crude  state.  Of  one  of  these,  the  "raw 
Cuban  sugar,"  the  witness  Witherspoon  says: 
"That  Is  Exhibit  Sample  No.  U,  and  sugar 
in  that  condition  never  goes  Into  consumption. 
In  fact  if  you  would  extract  the  cork  here 
and  smell  It  the  smell  would  bear  out  that 
statement  You  can  take  and  open  that 
bottle,  and  It  will  perfume  the  whole  room." 
But  whatever  the  grade  of  the  sugar,  the 
process  is  the  same.  No  refining  Is  possible, 
except  by  reducing  to  a  liquid  form,  and 
purifying  In  that  form  and  recrystallizing  in- 
to sugar.  The  defendant  uses  extensive  and 
compUcated  machinery,  of  which  views  and 
photographs  are  brought  up  as  part  of  the  rec- 
ord; employs  COO  to  600  laborers,  skilled  and 
unskilled;  uses  about  76,000  tons  of  coal  a 
year,  its  refinery  has  about  700,000  square 
feet  of  apace.  Defendant  pays  state  and  dty 
taxes  on  a  property  assessment  of  $2,650,600. 
Tbua  It  Is  seen  that  defendant  employs  vast 
and  varied  macbinery,  with  skilled  and  un- 
skilled labor,  and  that  the  refining  proccaMS 
necessarily  require  many  changes  in  the  form 
and  quality  of  the  raw  material  used  In  prO' 
duclng  tbe  refined  article. 

On  a  former  occasion,  fai  the  case  plraded 
as  res  Judicata,  reported  In  61  htu  Ann.,  at 
page  602,  26  South.  447,  we  were  called  upon 
to  consider  whether  these  varied  processes* 
carried  on  on  this  large  scale,  and  twinging 
about  the  many  cbanges  In  the  material 
operated  upon,  constituted  a  manufacturing 
process,  and  made  defendant  a  manufacturer, 
within  the  meaning  of  the  prorislon  of  the 
constitution  exempting  manufacturers  fron 
taxation,  and  we  came  to  the  conclusion  that 
It  did  not  On  that  occasion  we  gave  our 
views  In  an  elaborate  opinion,  which,  as  we 
thought,  folly  justified  our  conclusion.  These 
views  are  substantially  summed  up  in  the 
following  excerpt  from  the  ot^lon  in  tiiat 
case:    "The  result  of  tbe  evidence,  as  ap- 
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piled  to  the  authorities.  In  our  opinion,  1b 
that  tbe  process  of  refining  sugar  and  molas- 
ses, as  it  la  explained  by  the  defendant's 
superlnt«ident,  Is  not  a  manufacturing  pro- 
cess, and  that  defendant  Is  not  a  manufac- 
turer, in  the  general  and  common  acceptation 
of  that  term.  At  its  inclplency,  the  defendant 
purchases  on  the  marliet  or  from  planters  a 
supply  of  sugar  in  a  completdy  manufactured 
state,  and  by  skillful  manipulations,  through 
the  Instrumentality  of  vast,  elaborate,  and 
complicated  machinery,  and  by  an  application 
thereto  of  steam  power  and  great  air  pressure, 
same  Is  first  melted,  then  cleansed  of  its 
impm^ties,  then  bleached  and  improTed  In 
color,  then  dried,  granulated,  and  brought  In- 
to sugar  again,  in  exactly  tbe  same  state  It 
was  when  these  manlpolatlons  were  com- 
menced, though  greatly  Improved  in  pnrl^ 
and  beauty  of  appearance,  and  rendered  more 
merchantable.  By  this  process  sugar  is  re- 
fined In  grain,  Improved  In  quality,  and  bet- 
tered for  comm^al  me;  but  it  remafais 
sugar  still,  like  the  cotton  and  the  didla. 
It  la  given  no  new  name,  use,  shape,  or  com- 
bination. It  Is  the  selfsame.  Identical  raw 
matolat,  Just  as  when  first  maoofactured 
from  the  cane  and  marketed  by  the  planter. 
Tax  exemptions  are  strictly  coitstrued,  and 
cannot  be  sustained  except  under  clear  proof. 
Doubt  is  fatal  to  the  dalm.*'  Tbe  view  we 
then  took  was  tiut  the  reflnliv  proceeses  are 
practically  the  same  as  a  washing  or  scour- 
ing of  the  raw  material,  whereby  the  dirt 
and  Impurities  are  removed,  and  that  the 
case  was  analogous  to  those  wherein  the 
process  of  cleaning  muddy  cotton  and  the 
process  of  cleanli^  and  pollstiing  shdis  had 
been  held  not  to  be  manufacturing.  Having 
changed  the  views  then  so  elaborately  ex- 
pressed, and  thereby  placed  ouraelves  In  the 
awkward  attitude  of  oTamUng  onrselTes, 
It  behooves  us  to  give  good  reasons  for  our 
present  opinion,  and  we  proceed  to  do  so. 
Brevity  and  condensation  are  ont  of  the 
qnestlon.  We  shall,  however,  endcjvor  to 
supply  their  place,  as  far  as  drcnmstances 
will  permit,  by  distributing  tbe  matter  of  the 
discussion  under  appropriate  beads. 

Review  of  the  Court's  Former  Opinion. 

The  fundamental  error  of  the  former  opin- 
ion lies,  we  think,  In  the  assumption  that  the 
raw  material  need  by  the  defendant  Is  ht  '*a 
completely  mannfactnred  state,"  and  fliat 
this  material  Is  given  "no  new  name,  use, 
shape,  or  combination,"  but  "remains  augar 
stlU,  like  the  cotton  and  the  shells."  In  the 
first  place,  only  a  small  portion  of  the  raw 
material  nsed  by  d^endant  can  be  said  to 
1>e  "sugar."  The  bulk  of  It  Is,  In  a  crude 
state,  not  fit  for  use;  and  a  great  part  Is  a 
substance  disagreeable  to  taste,  fool  of  smell, 
and  repulsive  In  appearance.  In  the  next 
place,  whatever  may  be  the  grade  of  the  raw 
material,  back  It  must  go  to  the  liquid  stat^ 
—the  same  state  In  which  It  was  when  ex- 
tracted from  the  cane  or  beet,  except  In  re- 


spect to  containing  a  larger  percentage  of 
saccharine  matter,  and  a  smaller  percentage 
of  foreign  substances,— a  difference  xn^ely 
of  degree.   Since  the  raw  material,  -wiiat- 
ever  It  may  be,  must  be  brought  back  to 
this  liquid  state,— really  a  step  ba<Award  in 
the  process  of  manufacture,— not  the  material 
as  procured  by  the  refiner,'  but  this  liquid, 
would  seem  to  be  the  raw  mateilal  operated 
on.   But  even  assmnlng.  that  the  raw  mate- 
rial Is  the  article  In  the  state  In  whlcli  It  Is 
procured  by  the  manufacturer.  It  Is  slven  a 
new  name,  since  the  refined  product  liaa  Itr 
distinctive  commercial  names  "Cube,"  "Gran- 
ulated,"   "Powdered,"    "ConfecOonera'  A," 
each  of  which  Is  distinctive  from  the  other 
and  from  tbe  raw  material.   If  one  were  to 
ask  In  a  store  for  "a  pound  of  sugar."  he 
would  scarcely  get  It,  without  specifying^  tbe 
distinctive  name  of  the  article  he  wished,  no 
more  than  he  would  get  his  tobacco  unless  be 
specified  the  kind.— flne-cnt.  granulated,  plus- 
cut,  or  plug.   It  Is  given  a  new  use,  since  the 
bulk  of  it  Is  converted  from  an  article  unfit 
for  consumption  Into  the  refined  sugar  of 
modem  commerce,  and  the  part  of  it  that 
was  fit  for  consumption  In  Its  original  state 
Is  converted  Into  a  different  article  of  com- 
merce, and  virtually  of  use.   It  Is  given  a 
new  sbape,  since  the  old  grain  is  dissolved 
and  a  new  and  different  grain  Is  formed,  and 
part  of  the  product  is  finally  brought  to  a 
powder,  and  part  molded  Into  cobes.   It  Is 
given  a  new  combination,  since  In  the  crude 
state  It  was  in  combination  with  molasses 
and  Impurities,  aud  in  the  refined  state  It  Is 
almost  chemically  pure.   The  proportion  of 
these  compounds  cannot  be  ascertained  from 
the  record,  but  their  volume  Is  not  so  inslg- 
Dtficant  as  might  be  8upp<wed;  of  the  Im- 
purities alone,  29,000  to  30,000  pounds  being 
thrown  oflC  dally  In  the  d^endant^s  refinery. 

If  the  raw  material  were  customarily  pro- 
cured by  the  refiner  in  a  liquid  state,  there 
would  be  no  question,  we  apprehend,  but  that 
the  refiner,  who  buys  the  liquid  solution  of 
sugar,  and  turns  out  the  refined  product.  Is  a 
manufacturer.  How,  then.  Is  he  tbe  less  a 
manufacture  when  be  buys  the  raw  material 
In  a  state  one  step  removed  from  a  liquid, 
one  step  further  away  from  the  final  product, 
and  has  to  put  it  through  tbe  additional  pro- 
cess of  melting  In  order  to  reduce  It  to  a 
proper  tvrm  to  begin  the  refining  process 
upon?  It  will  not  be  denied  that  the  maklnf 
of  raw  sugar  from  the  extracted  Jidce  of  the 
cane  or  the  beet  Is  a  mamtfactare.  If  sudi 
Juice  were  wholly  freed  of  Its  Impurities  by 
processM  similar  to  those  used  by  defaidant 
or  otherwise,  so  that  the  first  crystalUatkn 
would  be  a  refined  i^odnct  such  refined  pro- 
duct also  would  unquestionably  be  a  manu* 
factured  article.  If,  instead  of  taking  the 
cane  juice  or  be^  Juice  as  the  raw  material 
to  be  purified  and  crjrstalllied  Into  sugar,  the 
refiner  begins  his  operations  on  a  liquid  solu- 
tion of  raw  sugar  as  the  raw  material  to  be 
refined  and  crystalllied.  Is  be  any  the  less  a 
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aumuf BCtnter  tban  he  who  manufBCtorea  the 
magAT  from  the  other  liQnld  raw  mataial,— 
the  Juice  of  tbe  cane  or  at  th%  beetl  Man? 
mannfactured  pcodaetm,  as  the  authorities 
bereinafter  cited  show,  and  as  a  matter  of 
common  knowledge,  are  produced  with  tmt 
alight  changes  of  fonn  of  the  taw  material, 
and  with  bnt  little  hand  labor  or  machinery. 
To  Ulastrate  by  analogy,  the  ^oducer  of 
steel  is  vnanestlonably  a  manntactnrer.  He 
may  bny  tbe  pig  Iron  In  a  completely  manu- 
factured state,  melt  It,  subject  it  to  his  par^ 
tlcnlar  steel-making  process,  and  obtain  steel, 
Sils  manufactured  product.  Or  he  may  have 
bis  own  blast  furnace,  and  run  the  molten 
product  of  the  Uast  furnace  Meetly  to  bis 
conTerter,  without  going  tiirougb  the  Inter* 
mediate,  and  to  hUn  unnecessary,  step  of 
prodocbig  tbe  pigs.  In  either  case,  equally, 
be  Is  a  mannfactorer  ctf  steel.  The  remelt- 
Ing  of  tbe  pig  Iron  In  tbe  flrst  case  Is  actual- 
ly a  backward  step,  bat  a  necessary  one,  to 
get  to  the  point  of  beginning  the  steei-maklng 
process.   So  with  st^ar  refining.  It  Is  as  tm- 
poa^le  to  {HTOduce  the  refined  product  firom 
the  raw  sugar,  without  the  latter  bdng  llQui- 
lled,  purified  in  the  liquid  state,  and  reaystat 
llaed  Into  tbe  final  product,  as  it  is  to  make 
sted  trcm  crude  pig  Iron  without  Uqul^lng 
the  Inm  and  snbjectUig  It  In  that  state  to  the 
processes  necessary  to  iwoduce  the  steeL 
And  tbe  sugar  refixier  who  produces  the  re- 
fined product  from  the  liquified  raw  sugar, 
whether  that  raw  material  bad  ever  befcve 
been  crjntallised  or  not,  is  as  logically  and  as 
certainly  a  manufacturer  as  tbe  jwoduca  of 
steel  from  the  crude  moltoi  iroUt  whether 
that  iron  had  ever  beftne  been  crystallised 
Into  pigs  or  not.  If  one  riiould  Import  for  re- 
manufacture  india-rubber  shoes  of  crude 
manufacture,  as  was  done  by  tbe  Importer  In 
Lawrrace  t.  Allen,  7  How.  785,  12  L.  Ed. 
914^  and  should  melt  them  down  and  manu- 
facture out  of  this  material  other  and  differ- 
ent indla-rabba  shoes,  tbe  latter  would  wlfli- 
out  question  be  manufat^aired  articles,  not- 
withstanding tbe  material  from  which  th^ 
were  made  bad  been  at  some  prior  time  oth- 
erwise manufactured.   So  where  a  sugar  re- 
finer takes  the  raw  isoduct,  of  crude  roanu- 
factore,  melts  it  down,  and  makes  out  of  It 
a  new  product,  this  new  product  is  as  much 
a  manuftictnred  article,  made  by  the  refiner's 
process,  as  was  the  origfaial  crude  article. 
Tbe  raw  material  in  such  case  completely 
loses  its  Identity  In  the  process  of  remanu- 
tactore,  and  an  absolutely  new  and  different 
article  Is  formed. 

Meaning  of  the  Word  "Manufacture." 

"A  manufacturo'  is  not  one  who  creates 
out  of  nothing,  for  that  would  surpass  hu- 
man power;  neither  Is  he  one  who  produces 
a  new  article  out  of  materials  entlr^  raw. 
He  Is  one  who  gives  new  shapes,  new  qual- 
ities, new  comblnattons,  to  matter  which  has 
already  gone  through  some  artificial  process." 
City  of  New  Orleans  t.  Le  Blanc,  S4  La.  Ann. 


fi97.  "A  manufacturer  Is  defined  to  be  one 
who  is  engaged  in  the  bustaess  at  working 
raw  materials  into  wares  suitable  t<a  use; 
who  gives  new  shapes,  new  qualities,  new 
combinations,  to  matter  ^Ich  has  already 
gone  through  some  artificial  process."  01^ 
of  New  Orleans  t.  Ernst,  85  La.  Ann.  740. 
"The  word  'manufacture*  means  the  making 
of  anything  by  hand  or  artifice.  Balboad 
Co.  T.  Fnlgham,  81  Ala.  665,  8  South.  803. 
Mr.  Worcester's  Dictionary  dtfnes  'manu- 
facture* as  the  'process  of  making  anything 
by  art,  or  of  reducing  materials  Into  a  form 
fit  for  use  by -the  hand  or  by  machinery.* 
The  d^nitlm  that  Che  word  Is  given  by  the 
Century  Dictionary  Is  as  follows:  'The  pro- 
duction of  articles  for  use  from  raw  or  pre- 
pared materials  by  glrfng  tbese  materials 
new  forms,  qualities,  properties,  or  combina- 
tions, whether  by  hand  labor  or  by  machha- 
ery.'  Accordhig  to  the  above  definitions  of 
the  word  'manufacture,*  we  are  constrained 
to  consider  and  declare  an  eleetric  Ugbt  ciHn- 
pany  a  manufacturing  corpwatlon,  to  aU  In- 
tents  and  purposes.  It  Is  no  answer  to  this 
argument  to  say  that  electricity  exists  In  a 
state  of  nature,  and  that  a  corpmratlon  en- 
gaged in  the  dectrie  light  business  o(dlects 
oc  gathers  muth  dectridty.  This  does  not 
fully  or  exactly  express  the  process  by  which 
such  corporations  are  able  to  make,  sell,  and 
deliver  something  useful  and  valuable  Tbe 
electricity  ttiat  exists  in  nature  Is  of  a  very 
different  quality  from  that  produced  by 
means  of  machlnoy.  The  business  In  whldi 
an  electric  light  company  Is  engaged  makes 
it  necessary  to  invest  large  capital  in  the 
plant,  and  there  is  purchased  and  consumed 
coal  and  otlier  materials  to  produce  steam  lu 
order  to  furnish  the  power  tor  the  oimatlon 
of  the  machln«y.  Tlien  there  is  sniM^led  and 
operated  a  cmnpUcated  system  of  machinery, 
like  that  commonly  used  in  manufacturing 
eetablUhments,  such  as  boilers,  engines,  dy- 
namos, shafting,  bating,  etc.,  and  then,  by 
means  of  wires,  cables,  and  lanq^  the  mys- 
terious power  generated  by  the  machinery 
used  from  the  materials  fnmlsbed  Is  trans- 
mitted, and  lights  the  streets  and  private 
houses.  Bnt  the  dectric  currente  that  ivo- 
duce  these  resolti  cannot  be  said  to  be  the 
free  gifts  of  nature,  gathered  from  the  air  or 
the  clouds.'  It  is  the  product  of  capital  and 
labor,  and  In  this  req>ect  cannot  be  dis- 
tinguished from  ordinary  manufacturing  op- 
erations.'* Beggs  T.  Illuminating  Co..  96  Ala. 
295,  11  South.  381,  88  Am.  Bt  Bep.  94. 
"Nearly  all  artificial  products  of  human  in- 
dustry, nearly  all  such  materials  as  have  ac- 
quired changed  conditions  or  new  and  si>eclf- 
Ic  combinations,  whether  from  the  direct  ac- 
tion of  the  buman  band,  from  chemical  pro- 
cesses devised  and  directed  by  human  skill, 
or  by  tiie  employment  of  machinery,  •  *  * 
are  now  commonly  designated  as  manufac- 
tured." CarliQ  V.  Assurance  Co.,  67  Md.  526, 
40  Am.  Rep.  440.  "If  the  question  whether 
a  corporation  oigaged  In  the  business  of  fur- 
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nlshlng  electricity  for  Ils^tlns  public  and  pri- 
vate places,  or  for  power,  is  a  manufactnrlng 
company,  was  made  to  depend  upon  the 
meaning  of  these  worda  aa  found  In  dic- 
tionaries, or  npon  the  technical  language  of 
science  In  describing  electricity  as  a  power 
or  as  on  agent  in  nature,  It  would  doubtless 
be  difficult  aud  perhaps  Impossible,  to  show 
that  the  process  which  relator  calls  'manu- 
facturing' produces  anything  that  in  a  cer- 
tain sense,  and  In  some  form,  did  not  exist 
before.  That,  however,  Is  true  of  most,  If 
not  all,  manufacturing  operations.  The  ap- 
plication of  labor  and  sliill  to  materials  that 
exist  in  the  natural  state  gives  to  them  a  new 
quality  or  characteristic,  and  adapts  them  to 
new  uses;  nud  the  process  by  which  this  re- 
sult is  brought  about  Is  called  'roannfactur- 
lug,'  whether  the  change  Is  accomplished  by 
manual  labor  or  by  means  of  machinery. 
But  we  think  that  these  considerations  are 
by  no  means  conclusive  In  determining  the 
true  scope  and  meaning  of  the  terms,  inanu- 
factuirlng  corporations,'  as  they  are  leed  In 
the  statute.  The  true  Inquiry  would  seem 
to  be  whether  a  corporation  organized  as  this 
Is,  and  carrying  on  the  business  that  this 
does,  and  In  the  mann«  shown,  would  not 
be  considered.  In  common  language,  as  en- 
gaged in  some  manufacturing  process,  or 
carrying  on  some  manufacturing  business, 
though  granting  all  that  is  said  by  experts 
and  others  about  electricity  as  a  natural 
element  of  force."  People  v.  Wemple^  129  N. 
T.  SG3,  29  N.  B.  810,  14  L.  B.  A.  708.  "The 
Itrimary  meaning  of  the  word  'manufacture' 
Is  something  made  by  hand,  as  dlatlngaisli- 
ed  from  a  natural  gi^wth;  but,  as  machin- 
ery has  largMy  supplanted  this  ivimltlve 
method,  the  word  Is  now  ordinarily  used  to 
denote  an  article  npou  the  material  of  which 
labor  has  been  expended  to  make  the  finish- 
ed product.  Ordinarily  the  article  lo  mano- 
factured  takes  a  differait  fonn,  or  at  least 
subSCTves  a  different  purpose,  from  the  orig- 
inal materials,  and  usually  it  is  given  a  dif- 
ferent name.  Baw  materials  nuy  be,  and 
often  are,  subjected  to  Buccesalve  processes 
of  manufacture,  each  one  ot  which  la  com- 
plete in  itself,  but  aeveral  of  whldi  may  be 
required  to  make  the  final  product  Thus 
logs  are  first  manufactured  to  boards,  planks, 
lolats,  scantlings,  etc.,  and  then  by  entirely 
different  processeB  are  fashioned  Into  boxes, 
fwnlturc^  dootfl,  wladowa.  sa^bea,  trimmings, 
and  the  thousand  and  one  artlcIoB  manufac- 
tured wholly  or  In  port  of  wood.  The  steel 
spring  of  a  watdi  Is  made  ultimately  from 
Iron  ore,  but  by  a  large  number  of  processes 
or  transformations,  each  aoccesslTe  step  in 
which  is  a  distinct  process  ot  manufacture, 
and  for  which  the  article  so  manufactured 
i-ecelves  a  dlfferoit  name."*  Tide  Wata  Oil 
Co.  V.  U.  g.,  171  U.  S.  2ie,  18  Sop.  CL  839, 
4a  Jj.  Ed.  130. 

In  holding  the  publisher  of  a  newspaper 
to  be  a  manufacturer,  this  court  sold:  "All 
mannfacturen  combine.  In  greater  or  lees 


degree,  the  products  of  brteDectnal  and  me- 
chanical labor,  and  hi  vary  many  tbe  Intd- 
lectoal  element  confers  upon  the  article  pro- 
duced its  peculiar  and  greatert  vatoe.  Socb 
is  conspicuously  the  case  with  a  oewapaper. 
but  since  the  making  of  new^pera  Is  a  bo^ 
ness;  since  the  newspapo*,  whea  made.  Is  a 
uew  aud  distinct  article  of  commerce;  si  not 
the  process  of  making  it  requires  machic«>ry 
and  manual  labor  and  physical  raw  mate- 
rial,—as  this  record  shows^  much  tbe  larger 
part  of  Its  cost,— we  can  see  no  aouzid.  rea- 
son why  such  a  business  does  not  fall  with- 
in the  letter  and  spirit  of  the  constitutional 
exemption  as  that  of  a  mannfacturra-.  While 
we  admit  that  newspaper  publishing  does  not 
fall  within  the  common  nsage  of  tbe  term 
'manufacturer,*  the  constitution  (article  207) 
attaches  a  broad  meaning  to  the  word,  by 
embracing  within  It  the  occupations  <it  sta- 
tioners, boat  builders,  chocolate  makers,  etc., 
which  are  not  ordinarily  considered  as  man- 
ufacturers, any  more  tiian  newspapers  and 
book  publishers.    We  are  satisfied  that  the 
legislature  took  the  same  view  of  the  sub- 
ject, and  this  re-enforces  our  own  opinion." 
State  V.  Duprfi,  42  La.  Ann.  561,  564,  565,  7 
South.  727,  728.    And  finally:  "Manufac- 
tures.   The  term  'manufactures'  is  now  dis- 
tinctively employed  to  describe  the  processes 
and  products  of  productive  industries,  or  of 
industries  enga^d  in  fitting  crude  materials 
and  natural  growths  for  the  higher  uses  of 
man  In  society.  Primarily  these  changes  of 
natural  frams  were  made  by  tiie  hand  ot  tlie 
artificer  or  hand  work^,  and  bence  tbej 
were  called  *manufactares,*  but  In  recCTt 
times  macblneiT  bas  by  far  the  largest  place 
in  effecting  these  changes  of  fturm.  Wood, 
iron,  and  other  materials  are  shaped  and 
changed  by  machinery;   and  wooL  cotton, 
silk,  and  flax  assume  all  th^  forms  of 
adaptation  to  final  use  almost  solely  throng^ 
tbe  agency  of  machinery.  It  would  not  no>«r 
be  practicable  to  express  this  fact  tn  the 
fbrm  of  the  definition  afliorded  by  a  sin^e 
descriptive  word,  however,  and  'manufac- 
tures' win  remain  as  tiie  opresslon  tor  aO 
the  products  reformed,  shaped,  fashlooed, 
and  combined  in  order  to  adapt  them  to  tbe 
uses  of  man  In  society."  29  Am.  Sapp.  Bdc 
Brit.  (9th  Ed.)  p.  307. 

Analogy  to  Othw  Industries  Hdd  to  be 
Mannfactnres. 

Tobacco.  The  manufacture  of  tobacco  fnr- 
ntshes  a  striking  analogf.  Time  is  no  qnefr- 
tlon  about  chewing  and  smoking  tobacco  and 
snuff  being  manufactured  articles.  The 
United  States  Bevlsed  Statotes  and  tbe 
Louisiana  constitutions  of  1S7B  (article  206> 
and  1898  (article  22S)  ttll  Oiem  mairaftu> 
tares.  The  process  of  manufacture  converts 
the  raw  material— leaf  tobacco— into  the  man- 
ufactured  articles,  by  removing  stems  and 
dirt,  improving  the  coIot,  drying  or  moisten- 
ing, perhaps  sweetening  some  kinds,  and 
compresi^ng,  gpranulaUng.  flne-enttlnA  or  pot 
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-rerlzlng,  acconttDg  to  the  use  for  which  In- 
tended. The  parallel  with  sugar  reflnlng  Is 
complete.  The  substance  of  the  manufactur- 
ed tobacco  Is  BtUl  tobacco.  It  Is  called  by  no 
new  name,  and  Is  used  (or  the  same  purposes 
aa  the  leaf  tobacco,  though  rendn-ed  more 
at  for  those  uses.  The  process  of  manufac- 
turing tobacco  accomplishes  the  same  result 
as  the  reflnlng  of  sugar,  though  It  la  much 
simpler,  rci'iiili-es  less  machinery,  and  the 
raw  material  never  loses  Its  original  Identity. 
A  fortiori,  then,  la  the  reflnlng  of  sugar  a 
manufacture. 

Sawmilllug.  The  cutting  of  rough  lumber 
from  logs  is  manufacturing.  State  T.  A.  W. 
Wllbert's  Sons  liUmber  &  Shingle  Co.,  51  La. 
Ann.  1223,  26  South.  106.  Sawn  lumber  Is 
still.  In  substance,  wood,  and  the  logs  may 
be  put  to  the  same  use  as  the  lumber,  though 
not  as  fit  therefor.  Weatherboards,  flooring, 
etc.,  are,  In  torn,  manufactured  articles. 
See  cases  cited  In  A.  W.  WUbrat's  Sons 
Lumber  &  Shingle  Co.  Case,  supra.  They 
are  manufactured  from  the  rough  lumber, 
their  substance  Is  still  wood,  and  they  are  put 
to  no  uses  to  which  the  rough  lumber  could 
not  be  put,  though  made  more  fit  for  such 
uses. 

Dyeing  and  bleaching  of  <doth  Is  manufac- 
turing.  Johnson  t.  Bleaching  Co.,  16  Oniy, 

216,  218. 

Salt  The  production  of  salt  by  process  of 
evaporation  Is  a  manufacture.  Bast  Saginaw 
Salt  Mfg.  Co.  V.  City  of  East  Saginaw,  13 
Wall  376,  20  L.  Ed.  611;  Salt  Co.  T.  WU- 
klnson.  Fed.  Cos.  No.  12,268;  Salt  Co.  v. 
Guthrie,  35  Ohio  St  606. 

Kindling  Wood.  The  splitting,  drying,  and 
bundling  of  kindling  wood  Is  a  manufacture. 
People  v.  RobM^  (Sup.)  47  N.  Y.  Supp.  1122. 

Oil  refining  has  been  held  to  be  a  manu- 
facturing process.  "Among  the  purposes  for 
which  the  defendants  Incorporated  them- 
selves  were  'refining  oil,  coal,  and  other  min- 
erals, and  preparing  them  for  use.'  They 
were  therefore  strictly  a  manufacturing  cor- 
poration." Hawes  V.  Petroleum  Co.,  101 
Mass.  385,  396. 

Pork,  packing  Is  manufacturing.  Engle  v. 
Sobn,  41.  Ohio  St  691,  S2  Am.  Rep.  103. 

Stares,  rough  split  by  hand,  are  manufac- 
tured article*  XJ.  S.  T.  Hathaway,  4  Wall. 
404,  408,  IS  L.  Ed.  395. 

Spilt  timber,  to  be  used  in  making  shovel 
handles,  is  a  manufactured  product  XS.  S. 
V.  Qulmby,  4  Wall.  408,  18  L.  Ed.  307. 

Canning  factories,  which  prepare  fruits 
and  vegetables  for  future  use  without  chan- 
ging the  Identity  of  the  raw  material,  are 
muQufactories,  by  the  very  term  used  to  des- 
ignate Qiem. 

Rattan.  The  lind  spilt  from  rattan,  aa  well 
aa  the  reeds  left  after  such  spUtting,  are 
manufactured  articles.  Foppes  t.  Uagone 
(C.  C.)  40  Fed.  570. 

Redned  bauxite,  produced  from  crude  baux- 
ite by  a  refining  process  of  heating,  and  con- 
sequent ezpnlslon  of  other  chemicals,  la  a 


manufactured  article.  In  re  Irwin  (O.  C.> 
62  Fed.  150. 

Ivory.  Elephants*  tusks  sawed  Into  pieces 
of  varloos  I«>gth8,  when  such  sawing  re- 
quires skill  and  judgment  with  a  view  of 
separating  the  Ivory  Into  different  grades, 
adapted  to  dUferent  uses,  are  manufactured 
articles.  In  re  Gerdau  (G.  C.)  54  Fed.  143. 

Bones.  Crude  bones,  crushed  and  screened, 
become  thereby  manufactures  of  bones.  lu 
re  Gardner  (C.  C.)  72  Fed.  494. 

Blce  millers,  who  simply  hull,  clean,  and 
polish  rl'^e,  are  manufacturers.  City  of  New 
Orleans  r.  Ernst,  86  La,  Ann.  746. 

Authorl^— Popular  and  Sclentiflc 

The  meaning  of  the  word  "manufacture," 
aa  used  in  the  constitution,  Is  broader,  rath- 
er than  narrower,  than  Its  common  meaning. 
State  V.  Duprfe,  supra.  It  is  proper,  there- 
fore, to  see  how  the  word  has  been  used  by 
those  skilled  In  the  nee  of  words.  Definition 
Is  the  statement  of  the  meaning  commonly 
given  to  a  word  by  those  of  respectable  au- 
thority who  make  use  of  It  Has  this  word 
"manufacturer,"  then,  been  used  by  author- 
ities to  denote  and  include  the  Industry  and 
process  of  sugar  reflnlng?  The  following 
citations  give  the  answer: 

"Sugar  Baker.  A  manufacturer  or  refiner 
of  sugar."  Worcest.  Diet.  "Sugar  Ba.^er." 
As  It  is  a  matter  of  cranmon  knowledge  that 
the  sugar  baker  was  the  primitive  sugar  re- 
finer, dealing  only  with  crude  sugar  as  his 
raw  material,  the  above  definition  Is  pecu- 
liarly pertinent  as  conveying  the  statement 
that  a  sugar  refiner  was  a  manufacturer, 
even  wh«i  using  the  comparatively  few  Im- 
plements and  simple  process  formerly  em- 
ployed in  flradlcatlns  tke  Impnrltlea  from 
crude  sugars. 

"Sugarhouse.  A  house  or  bnlldlnif  for  pre- 
paring sugar  from  csne  jnlce  or  for  reflnlng 
sugar;  s  manufactory  of  sugar."  Id.,  "Sugar- 
house." 

"Sugarhouse.  A  building  In  which  sugar  Is 
made  or  refined;  a  si^ar  manufactory." 
Webst  Diet,  "Sugarhouse." 

"Sugar  Refining.  •  *  *  At  present  It  la 
an  Important  branch  of  manufacture  In  most 
of  the  principal  commercial  cities  of  the 
United  States  and  Europe."  15  Am.  Elnc.  p. 
446.  "The  manufacture  of  loaf  sugar  is 
chlefiy  carried  on  In  London;  of  erystals,  In 
Bristol  and  Manchester;  of  crushed  sugar, 
In  Liverpool,  Greenock,  and  Glasgow."  8  lire. 
Diet  Arts,  Manufactures  &  Mines,  p.  943. 

"Manufacture  of  Crystals.  The  use  of  cen- 
trifugal action  for  the  separation  of  liquids 
and  solids  has  been  adopted  In  the  arts  for 
many  years."   *   *   *   Id.  p.  948. 

"Crushed  Sugar.  This  process  closely  re- 
sembles the  manufacture  of  loaf  sugar,  bat 
the  raw  sugar  used  Is  generally  of  an  In- 
ferior quality."    Id.  p.  948. 

"Manufactures  of  United  Kingdom  Export- 
ed. Refined  sugar  and  candy,  1,118,642  cwt." 
Id.  (Siqv.)  p.  847. 
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"The  refining  of  sugar  1b  the  leading  mana- 
facture  In  the  city  of  New  York.  No  other 
«mployB  so  much  capital  or  yields  so  large  a 
product"  •  *  •  3  BIsh.  Hist  Am.  Utn. 
0S68)  p.  160;  2  Bista.  Hist  Am.  Mfra.  p. 
598.  "Beflned  sugar  and  chocolate  were 
among  the  extensive  and  prosperous  domes- 
tic manufacturea"  2  Blah.  Hist  Am.  Mfrs. 
p.  41. 

**AnnaIa  of  Manufactures.  «  •  •  The 
4]iiantlt7  of  refined  sugars  sent  out  of  the 
refineries  during  the  year  [1800]  was  3,340,- 
S96  pounds,  and  the  gross  amount  of  duties 
thereoD  was  966,908."  Id.  p.  83.  "The  man- 
ufacture of  refined  sugar  in  the  Eastern  and 
Middle  states  kept  pace  witb  the  increase  of 
population."  •  •  •  (As  to  year  1816.) 
Id.  p.  220. 

"Kentucky  Factories.  A  large  sugar  refln- 
«ry  was  put  in  operation  In  May  USIS]  -  at 
LouiSTlUe,  Ky.*'  Id.  p.  247. 

Sugar  r^lng  is  classified  as  one  of  the 
flnanufactnres  <rf  New  ToA  and  Brooklyn. 
Id.  p.  586. 

"Looking  at  the  manufacture  of  sugar  in 
«  broad  way,  it  may  be  said  to  diTide  itself 
first  into  the  production  of  crude  sugar  from 
the  cane  and  from  beet,  the  matoials  idone 
employed  upon  the  largest  scal^  and  treat 
«d  by  methods  careful  and  economical  enough 
to  dceerre  coni^deration  as  sclentiflc  indus- 
tries, while  these  methods  necessarily  differ 
wltli  the  differ^  cbaractor  of  the  two  ma- 
terials. Then,  as  a  iarse  proportion  of  the 
crude  sogar  so  <Atalnied  la.  In  othw  hsnd^ 
And  often  In  other  countries,  carried  through 
an  elaborate  process  of  purification,  sugar  re- 
fining becomes  a  dUtlnct  branch  of  the  man- 
ufacture as  in  a  comparattrely  simple  way 
It  has  been  from  time  Immemorial,  In  India, 
practiced  there  by  one  caste  receiving  the 
supply  of  'gov,'  or  crude,  mobt  sugar,  from 
another."  U.  8.  International  Exhibition  ISIB, 
ToL  4,  "Reports  and  Awards,"  i^.  18,  19  (Re- 
port of  Dr.  J.  W.  Mallet).  "Rtfned  manu- 
factured from  raw  sugar.**  "StatlstlcB,"  Id. 
p.  82.  "The  sugar  so  made  [1.  e.,  loaf  sugar] 
Is  almost  absolntdy  por&  As  a  rule  there 
4s  not  more  than  OlI  to  0.8  per  cent  of  Im- 
purity 0ncludlng  moisture)  in  it;  and,  wbethr 
er  the  raw  si^ar  used  in  its  manufacture  be 
'beef  or  'cane,'  tt  Is  equally  pure."  British 
Manufaeturlcg  Industries  (Beran,  18T6)  p. 
128,  The  factory  returns  of  Great  Mtain 
and  Irtiand  classify  sugar  refinoles  as  fac- 
tories. Id.,  "Industrial  Glasses  and  Indus- 
trial Statistics,"  p.  196. 

Lock  &  Newlauds,  In  their  elaborate  trea- 
tise, "Sugar,  a  Handbook  for  Flahters  and 
Refiners"  (London.  1888),  at  pages  611  and 
designate  sugar  refining  as  a  manufac- 
ture. 

"The  Immediate  product  of  the  first  boil- 
ing of  the  cane  Juice  la  known  as  *gnrh'  or 
*rab,*  according  as  the  sugar  is  bolleA  down 
to  a  hard  mass,  w  allowed  to  remain  In  a 
semlllquld  condition.  Both  gurh  and  rab  con- 
tain some  uncrystalllzed  sirapw  Gurh,  as  a 


rale,  is  intended  for  home  consumpthm.  and 

Is  comparatlTely  seldom  used  In  tlie  nuum- 
facture  of^refined  sugar."  (Sfeetcli  of  eari; 
refining  In  India.)  7  Johnson,  Unlreml  Gyc 

p.  207.  , 

"Manufacture  of  Refined  Sugar."  fTItle 
of  article  describing  process  of  refining  raw- 
sugars).  2  Tomlinson,  Cyc.  Usefal  Arts  & 
Mfrs.  p.  785. 

"The  lm[H?OTements  Introduced  Into  the  pro- 
cesses of  sugar  refining  allow  loaf  susar  to  be 
now  sold  at  a  price  so  little  acceedlns  that 
of  raw  sugar  that  the  manufacture  bas  lately 
vastly  IncrMsed."  Knight,  Cyc.  Industxy.  p. 
162& 

"A  considerable  atumtlty  of  the  Impoct*  U 
c,  of  raw  sugar]  la  converted  Into  refined 
sogar.  a  manoftictnre  which  forms  an  impor- 
tant branch  of  industry  in  Britain.**  •  •  • 
Waterson,  Cyc.  Commerce,  p.  638. 

"Ninety  eatabllahmmts  are  especiallr  en- 
gaged in  xeflnlng  the  first  product  extracted 
from  beet  root,  or  from  the  sugar  cane. 
About  18(^000  tons  <a  raw  sugar  are  recelTed 
annually  from  the  cohmles,  French  and  for- 
eign, by  these  refining  estabUsbmentB,  -which 
employ  8^400  vorkers.  The  yearly  value  o! 
the  manufacture  amounts  to  140  mlUlons  of 
francs."  9  Bnc.  Brit,  "France,"  (Bth  Bdl.)  p. 
52L 

"The  manutectures  of  Egypt  have  been  In 
a  dedtailng  state  tot  several  centuries.  Me- 
hemet  All  tried  to  promote  them  by  estabUsh- 
ing  larxe  manufactories  of  cotton,  rilk,  bbA 
woolen  goods,  tartwshes,  etc.,  and.  especlaUr 
in  Upper  Egypt,  sugar  reflneriesi"  7  Bnc. 
Brit  p.  786. 

"But  to  return  to  the  anl]Eject  of  sugar  re- 
fining. In  commencing  the  study  of  this 
manufacturing  opraatlon,  it  will  be  useful  to 
conilder  the  tfaeorrtlcal  indications  to  be  fol- 
lowed out"  Debow,  Review  (Reprint;  185Q, 
**The  Southern  States— Sugar,"  p.  239. 
Btead  of  the  deep  charcoal  dstem,  stnne  man- 
ufacture employ  shallow  tanfta  of  iron  or 
lead."  Id.  p.  241.  "If.  Instead  of  loaves,  the 
manufacturer  desired  to  obtain  the  material 
known  as  'crushed  lump,'  the  eimtents  of  the 
molds  would  never  be  stoved  at  all."  •  *  • 
Id.  p.  316.  "There  is  a  considerable  affecta- 
tion prevalent  among  refinm  of  oonsidaing 
their  manufacture  absolutely  perfect"  Id. 
p.  247. 

*The  largest  single  manu£acturinc  Indus* 
try  In  New  Orleans  is  that  of  sugar  reOnlDg. 
*  *  *  The  American  Sugar  Refining  Com- 
pany's plant  In  New  Orieans  Is  one  of  the 
largest  manufacturing  establlsbmatts  In  the 
country,  and  the  third  sugar  r^nery  in  sls&" 
Bightor.  Hist  New  Orleans,  p.  BS&. 

The  Eleventh  Census  of  the  United  States 
(1800)  dashes  sugar  and  molasses  refining 
under  the  title,  "Manu&ctnrlng  Indaatries," 
part  1,  Ik  108;  and  elsewhere.  In  the  same 
(Eleventh  Census,  1890).  part  11  of  Itonufitc- 
tiuring  Industries,  p.  xxxvl,  "Sugar  and  Mo- 
lasses Reflnhig"  Is  classified  as  the  iwinclpal 
mannfttcturlng  industry,       gross  vaJne  of 
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prodDCt,  in  the  several  dtles  of  PliUadelplila, 
Bruoklyn,  San  Francisco,  and  New  Orleans. 

"Befinlng.  The  process  of  purifying  cop- 
per, gold,  tin,  lead,  and  some  other  metals. 
It  Is  the  last  operation  connected  with  smelt- 
Ing.  The  term  Is  also  applied  to  the  pnrlfl- 
catlon,  on  a  manufacturing  scale,  of  niter, 
common  salt,  sngar,  and  other  bodies."  The 
American  Edncator  (Fblla.  1897)  "Reflnlng." 
To  same  effect  Is  2  Zell,  &nc.  &  DlcL,  "Ke^ 
fining." 

"I^>aportiona]  Impositions  on  foreign  refined 
sugar,  and  proper  drawbacks  on  exportation, 
ought,  of  course,  to  Indemnify  the  manufac- 
turers of  this  article  among  ourselves."  Alex- 
ander Hamilton's  Works,  vol.  8,  p.  61.  "Of 
these  Li-  e.,  manufacturing  eatabllstunents]. 
It  may  not  be  Impn^er  to  enumerate  the  most 
considerable:  (1)  *  •  •  (8)  Refined  sug- 
ars. •  •  *  Besides  manufactories  of  these 
articles,  which  are  carried  on  as  regular 
trades,  and  have  attained  to  a  consldmble 
degree  of  maturity,  there  Is  a  vast  scene  of 
household  manufacturhig."  Id.  p.  233.  "Ee- 
Qned  sugars  and  chocolate  are  among  the 
number  of  extenahre  and  prosperous  domestic 
manufactures.  Drawbacks  of  the  duties  up- 
on the  materials  of  which  they  are  respec- 
tively made,  in  cases  of  exportation,  would 
have  a  beneficial  infiuence  upon  tbe  manu- 
facture." Id.  p.  280. 

"Leading  Classes  of  Manufactures.  *  *  * 
The  more  Important  classes  here,  as  In  Ba- 
rope,  are  textile  fabrics  of  wool,  cotton,  and 
silk;  iron  and  steel,  and  manufocturea  of  Iron 
and  steel;  clothing  and  articles  worn;  *  •  * 
sugar  refined,  confeetltmery,  etc."  28  Am. 
Stirp.  Enc.  Brit  (9th  Ed.)  p.  309,  "Manufac- 
turt-8."  "For  the  fiscal  year  ending  June  80, 
iSSo,  the  value  of  manufactures  exported 
was  1243,838,731,  the  leading  Items  being  as 
follows:  Agricultural  implements,  $2,661,- 
602;  •    sugar  refined,  516,071,767." 

*  *  *  Id.  pp.  811.  812.  "Brooklyn  has 
more  manufacturing  establishments  than  any 
other  ctty  In  tbe  United  States,  except  New 
York  and  Philadelphia.  •  •  •  The  great 
Increase  of  sugar  and  petrcdeum  r^ning. 
ropes  and  cordage,  hats,  etc.,  etc.,  since  1880, 
makes  the  total  product  in  1883  over  f250.- 
000,000."  26  Am.  Supp.  Enc.  Brit  (9th  Ed.) 
p.  749.  "The  chief  manufactures  are  cotton 
seed  oil,  production,  $3,739,000;  Iumb«-,  $1.- 
767,000;  rice  cleanlnjg,  $1,S73.281;  foundry 
and  machine  shops,  $1,664,485;  and  sugar  re- 
flubig,  $1,483,000."  29  Am.  Supp.  Enc.  Brit 
(9th  Rd.)  p.  274,  "I>ouisiana."  "A  very  large 
amount  of  manufacturing  Is  carried  on  In 
Boston.  •  •  *  The  leading  manufactures 
In  tbe  list  were  the  following:  Boots  and 
dhoes,  •  •  •  sugar  refining."  26  Am. 
Supp.  Enc.  Brit  (9th  Ed.)  p.  009,  "Boston." 

"Refined  Sugar.  •  •  •  The  art  of  refin- 
ing has  been  carried  to  greater  perfection  In 
this  country  than  m  Europe,  and  so  manifest- 
ly that  no  imported  article  can  equal  the  flue 
granulated  sugars  of  the  domestic  manufac- 
tnm.  The  business  has  spread  with  tbe  de- 
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mand  for  the  Improved  sugars.  Tbe  increase 
ct  the  manufacture  baa  also  been  aided  by 
the  federal  government,  which  allowa  a  draw- 
back upon  refined .  sugar  exported  equal  to 
the  duty  on  tbe  equivalent  raw  sugar  Im- 
pwted.  *  *  •  Some  years  since,  the  boun- 
ty or  drawback  upon  refilled  sugar  amounted 
to  more  than  the  duty  on  the  raw  article, 
and  was  therefore  equivalent  to  an  addition- 
al bounty  on  the  manufacture."  One  Hun- 
1  dred  Years'  Progress  of  the  United  States,  p. 
392. 

"Chemical  Manufactures.  Those  arts  which 
I  involve  the  question  of  chemical  afflnltlea, 
I  and  consequently  a  change  in  the  constitution 
I  of  their  subject-matter,  may  be  distributed 
I  Into  three  groups,  according  to  the  kingdom 
I  of  nature  to  which  they  be1ong,^tbe  miner- 
al, the  vegetable,  and  the  animaL   •   *  • 
Class   11.  The  chemical   manufactures  of 
vegetable  substances.   Order  1.  The  art  of 
extracting  and  refining  sugar."   Ure's  Ptall- 
OBophy  of  Manufactures,  pp.  63,  65. 

"Among  the  earllo-  firms  engaged  In  the 
sugar-reflning  Industry,  the  more  prominent 
were  those  of  B.  I«,  ft  A.  Stuart  and  tbe 
Havemeyera.  •  •  •  Tbe  house  of  Have- 
meyer  was  founded  In  New  York  In  1805  by 
A.  A  D.  Havemeyer,  in  a  little  building  In 
Vandam  street  twenty-five  by  forty  feet; 
four  or  five  employfis,  with  the  proprietora, 
being  sufficient  to  manufacture  and  deliver 
the  product."  One  Hundred  Years  of  Amer- 
ican Commerce  ("American  Sugar")  pp.  269, 
200.  "Not  less  than  800,000  tons  of  coal  are 
annually  consumed  In  tbe  manufacture  of 
refined  sngar."   Id.  p.  260. 

"Drawback  or  Bomity  on  the  Exportation 
of  Rained  Sugar.  *  *  *  It  was  long  sus- 
pected, and  the  fact  seems  to  have  been  suf- 
ficiently established,  that  the  drawback  for- 
mo-ly  allowed  on  the  exportation  of  refined 
sugar  was  greater  than  the  duty  charged  on 
the  raw  sngar  used  In  its  manufacture." 
McOulIob,  Commercial  Diet,  "Sugar,"  p. 
1347  (London,  1882). 

In  discussing  the  export  drawback  on  arti- 
cles manufactured  from  imported  materials, 
Senator  Thomas  H.  Bmton  said:  "The  par- 
ticular application  of  this  clause,  as  explain- 
ed and  enforced  at  the  time,  was  to  sugar 
and  molasses,  and  the  refined  sugars  and  the 
rum  manufactured  from  them.  As  the  laws 
then  stood,  and  according  to  the  principle  of 
all  drawbacks,  the  exporters  of  these  refined 
sugars  and  rum  were  allowed  to  draw  back 
from  the  treasury  precisely  as  much  money 
as  had  been  paid  Into  the  treasury  on  the 
Importation  of  the  article  out  of  which  the 
exported  article  was  manufactured.  This 
was  the  principle,  and  this  was  the  law;  and 
80  rigidly  was  this  insisted  upon  by  the  man- 
ufacturing and  exporting  Interest  that  only 
four  years  before  the  compromise  act,  name- 
ly, tn  1820,  the  drawback  on  refined  sugars 
Vfas  raised  from  four  to  five  cents  a  pound." 
*  •  •  2  Benton.  Thirty  Years'  View,  pp. 
190,  181.   "These  are  facts  to  pause  at  and 
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think  upon.  Tbey  Imply  tbat  the  sugar  re- 
finers maiiufactured  more  sugar  than  was 
Imported  Into  the  United  States  for  each  of 
these  three  years,— that  they  not  only  manu- 
factured, but  exported.  In  a  refined  state, 
more  than  was  imported  Into  the  United 
States.  ♦  *  *"  Id.  p.  191.  "The  consum- 
ers of  brown  sugar  will  suffer  In  the  same 
manner;  for  the  manufacturers  will  monopo- 
lize It  and  refine  it,  and  hare  their  five  cents 
drawback,  either  at  home  or  abroad.  Add  to 
all  this,  it  will  be  well  if  enterprising  dealers 
shall  not  Impose  domestic  sugars  upon  the 
mannfacturers,  and  thus  convert  the  home 
cnqp  into  an  article  entitled  to  drawback. 
Such  are  the  mischiefs  of  the  act  of  1833 
in  relation  to  tliis  article.  They  are  great 
already,  and  still  greater  are  yet  to  come. 
As  early  as  1837  the  whole  amount  of  the 
sugar  rerenn^  and  $8CL71  besides,  was  de- 
llvned  over  to  some  twenty>odd  manoCao 
turera  of  refined  angan."  Id.  p.  1^ 

Authority— liCglsIatiTe  and  Judicial 

Legislative  and  Judicial  Interpretation  bear 
out  the  conclusion  that  sugar  refining  is  a 
manufacture.  In  Coxe  v.  Pennington,  1 
Wash.  O.  C.  06,  Fed.  Cas.  No.  3.311,  Wash- 
ington, Circuit  Justice,  said:  "The  queatlon, 
then,  is  whether,  upon  refined  sugars,  not 
sent  out  of  the  house  where  they  were  manu- 
factured, on  or  before  the  Sd  of  June,  the 
duties  had  accrued  and  then  remained  out- 
standing? «  •  •  The  sugar  refiner  la  to 
report  his  bouse  and  the  Implements  employ- 
ed In  bts  manufactory,"  In  the  same  case, 
on  writ  of  error:  "Sugar  refined,  but  not 
sold  and  sent  out  of  the  manufactory,  before 
the  Ist  of  July,  1S02,  is  not  liable  to  any 
duty  upon  being  sent  out  after  that  day." 
Pennington  t.  Coze,  2  Cranch,  33,  2  L.  Ed. 
10&.  This  was  a  feigned  Issue  between 
Tench  Coze,  a  citizen  of  the  state  of  Fenn- 
sylvanla,  and  Edward  Pennington,  a  citizen 
of  the  state  of  New  York,  to  try  the  question 
whether  sugar  actually  refined,  but  not  sold 
and  sent  out  of  the  manufactory,  before  the 
1st  of  July,  1802,  Is  liable  to  any  duty  to  the 
United  States  upon  being  sent  out  after  that 
day.  Id.  This  case  InTolved  consideration 
of  the  effect  of  the  act  of  congress  of  April 
G,  1802,  r^eallng  the  internal  revenue  duty 
on  refined  sugar  imposed  by  act  of  June  &, 
1794.  Chief  Justice  Marshall  delivered  the 
opinion  of  the  coort,  saying  In  part:  "*  •  • 
The  fifth  section  [1.  e.,  of  the  act  of  June  6, 
1794],  after  making  several  regulations  re< 
quiring  the  refiner  of  sugar  to  report  the 
building  and  utensils  to  be  employed  In  the 
manufacture,  •  •  •  proceeds  to  enact 
that  he  shall,"  etc.  Id.,  page  51,  2  Cranch, 
2  I.,  m.  199.  And  again:  *-The  object  of  the 
act  imposing  the  duty  being  revenue,  and 
not  to  discourage  manufactures,  it  is  rea- 
sonable to  suppose  that  the  attention  of  the 
legislature  would  be  devoted  to  the  article 
in  that  state  In  which  it  was  designed  to  be 
prodiutiTB  of  revenue."   Id.,  page  M,  2 


Oranch,  2  L.  Ed.  199.  Again:  "If  A.  In- 
comes the  debtor  by  the  mere  act  of  refinics. 
then  he  r^alns  the  debtor  until  he  sball  W 
legally  discharged.  Suppose  him  to  part 
with  hfs  manufactory  and  hia  capital  sxodL 
there  being  at  the  time  of  transfer  a.  qnzs- 
tity  of  refined  sugars  in  the  bniidinf.  wL: : 
pass  with  it  to  the  purchaser."  Id.,  page 
2  Cranch,  2  L.  Ed.  199.  Again:  "Witt 
spect  to  the  refiner  of  sugars,  then,  ft  mt:=:.. 
on  an  inspection  of  the  act,  emphatieally 
said  that  the  legislature  designed  him  to  c<:v 
lect  the  duty  from  the  consum»>,  but  zievrr 
to  pay  It  from  the  manufacture;  tliat  tht 
tax  should  inrallibly  be  Imposed  on  ecpen«?. 
and  nevCT  on  labor."  Id.,  page  62,  2  CrandL 
2  L.  Ed.  199.  Again:  "The  refiner  who  is. 
In  a  different  place,  the  retailer  of  sas^rs. 
must  be  constdrared  as  selling  tbem  from 
the  manufactory  when  he  sends  them  oat  cf 
it  to  his  retail  store."  Id.,  page  83,  2  Cranci. 
2  L.  Ed.  199. 

Act  June  5.  1794  a  Stat.  384  et  acq.): 
"An  act  layhig  c«*taln  duties  upon  sncff 
and  refined  sugar: 

"Sec.  7.  And  be  it  further  enacted  that, 
every  refiner  of  sugar   shall   make  oath 

•  •  •  that  the  accounts,  which  have  been 
by  him  or  her  rendered,  or  the  quantities  of 
refined  sugar  by  him  or  her  sent  out  of  the 
house  or  building,  where  the  same  shall  have 
been  manufactured,  or  procured,  or  cause  so 
to  be  sent  out,  have  been  Just  and  true." 

"Sec.  10.  And  be  it  further  enacted  tiiat 
ail  muff  and  refined  sugar  which  shall  hare 
been  manufactured  or  made  within  the  Unit- 
ed States  In  manner  aforesaid  shall,"  etc. 
fbe  seized  if  tax  not  paid). 

"Sec.  14.  And  be  It  further  enacted  th.-ic 
from  and  after  the  30tb  day  of  Septeml*^. 
next,  no  drawback  of  the  duties  upon  any 
manufactured  tobacco  or  snuff  or  refined 
sugar,  which  shall  hare  been  imported  Into 
the  United  States  •  •  •  sbaU  be  allow- 
ed.  •   •  •" 

"Sea  20.  And  be  It  further  enacted  that  ft 
shall  be  lawful  to  export  directly  from  any 
manufactory  of  snuff  or  of  refined  si^ar.  to 
any  foreign  port  or  place,  any  snuff  or  re- 
fined sugar  which  shall  have  been  manufac- 
tured at  such  manufactory,  after  the  30tii 
day  of  Septembo-  next,  free  from  duty." 

•  •  * 

Act  July  24,  1818  (8  Stat  86): 
"An  act  laying  duties  on  sugar  refined  with- 
in the  United  States." 

"Sec.  8."    (Same  as  section  7  of  act  of 
June  5»  1794,  above  quoted.) 

"Sec.  Gl  And  be  It  further  enacted  that  all 
refined  sugar  which  shall  have  been  manu- 
factured or  made  within  the  United  States." 
etc  (Shan  be  selaed  under  e«taln  condi- 
tlons). 

Act  Aug.  SO,  1842  (S  Stat  568): 

"Sec  14.  And  be  It  farther  enacted  that 
can  and  after  the  day  this  law  goes  into  effect 
there  shall  be  allowed  a  drawback  m  fbrelgn 
sugar  refined  Id  the  United  States,  and  «- 
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X>orted  tberefrom,  equal  In  amoont  to  tbe 
<lat7  paid  on  foEelgn  angar  from  wlilcli  It 
sball  be  maimfactured,  to  be  aaowtalned," 
ate  (onder  regulatlona  to  be  prescribed). 
Act  March  3.  1863  <12  Stat  716): 
"Sugar  reSnen  staall  pay  one  and  one-half 
of  one  per  cent  on  tbe  gron  amount  of  tbe 
salea  ctf  aU  the  i»t>ducts  of  thebr  man^c- 
toriea.   •   •  •" 

Referring  to  tbe  proviso  of  St  March  8, 
1ST5,  c.  127,  S  3  (18  Stat  339),  which  amends 
section  3019,  Rev.  St  U.  S.,  Gonid  and  Tuck- 
er, in  theb-  Notes  on  the  Revised  Statntes, 
say  (volmne  1,  p.  68^:  "Tbe  proviso  applies 
to  all  refined  sugars  mannfactured  from  Im- 
ported sngare,  notwithstanding  tbe  other  pn>- 
TlBlons  of  the  chapta  In  which  It  Is  found." 

14  Op.  Attya.  Gen.  578:  "Drawback  on  Re- 
fined Sugars.  Thns  constmed,  that  proviso 
unquestionably  applies  to  all  refined  angara 
manufactured  from  Imported  sugars.  Irre- 
spective of  the  other  provisions  contained  In 
said  act  of  March  3, 1876."   This  opinion  was 
In  answer  to  the  following  from  tbe  secre- 
tary of  the  treasury:  "Does  the  Increase  in 
tbe  amoont  to  be  retained  fnna  the  draw- 
back allowance  on  redned  sugars,  enacted 
by  section  3  of  the  act  of  March  3, 187B.  ap> 
ply  to  all  ezportattons  of  refined  sugars  man- 
nfactured from  imported  sugars,  when  auch 
ezportatlons  are  made  subsequently  to  the 
XKsaage  of  tbe  act  or  only  to  exportatlons 
of  refined  sugars  manufactured  from  crude 
sugars  paying  the  Increased  rate  of  duty  pre- 
ecrlbed  by  tbe  act  Itself?"   Id.  The  attorney 
general  reached  the  coocluaion  that  tbe  pro- 
viso applied  to  all  refined  sugars  ezp<H:ted. 
■aylngtaicondhision:   "It  [i  e.,  the  proviso]  Is 
an  amendment  of  section  8019  of  tbe  Revised 
Statutes,  and  must  be  construed  In  connec- 
tion with  that  section,  and  not  In  connec- 
tion wttb  the  act  ot  March  8,  1875;  and,  so 
construed,  it  operates  as  an  exception  or  pro- 
viso in  tbe  fonnw  statute,  and  tbe  two.  In 
effect  enact  that  ten  per  centom  on  tbe 
amount  of  all  drawbacks  allowed  by  the  stat- 
ute shall  be  retained  for  the  use  of  the  Unit- 
ed States,  provided  that  of  tbe  drawback 
on  refined  sugars  only  one  per  centum  of  the 
amount  so  allowed  shall  be  'ietatned.  Bo 
construed,  there  can  be  no  question  that  tbe 
provlsloa  aiH;)lles  to  all  refined  sugars  manu- 
factured from  Imported  sugars,  without  ref- 
erence to  the  act  of  1S75."  Id.  p.  580.  Tbe 
bitarprotation  of  the  United  States  treasury 
departmoit  Is  also  pertinent:  "To  Collectors 
and  Other  Offl<»r8  of  the  Customs:  Tbe  de- 
partment being  advised  that  mannfactureiB 
ot  condensed  milk,  confectionery,  and  other 
articles  made  wbolly  or  In  part  from  sugar, 
have  im  hand  considerable  quantitleB  ot  re- 
fined sugar  manufactured  before  March  1, 
1881,  from  du^-pald  raw  sugar*  which  was 
pnrcbased  by  them  with  the  intention  of  be- 
ing used  in  tbe  manufacture  ot  such  articles 
fbr  eqiortatlon  wttb  baieflt  of  dmwback, 
cbcnUr  No;  60  (tf  May  7,  1891,  discontinuing 
•Ihnniuses  ot  drawback  on  sugar  used  in  the 


manufacture  of  such  articles.  Is  hereby  re- 
scinded. •  •  U.  S.  Treasury  Decision 
No.  11,170,  VOL  1  (ISOl)  p.  553.  "When  Im- 
ported raw  cane  and  beet  sugars  are  blend- 
ed or  mixed  in  tbe  process  of  manufacturiug 
refined  sugars  and  sirups,  tbe  manufactur- 
er's declaration  mast  abow  separately  the  re- 
spective quantities  of  the  dlflerfflit  kinds  and 
grades  of  the  sugars  so  mixed.  •  •  •  For 
a  fraction  of  a  degree  of  test  of  the  raw 
sugar  used  In  tbe  manufacture  of  either  re- 
fined sugar  or  sirup,  the  allowance  of  quan- 
tity of  material  shall  be  fixed  by  a  propor- 
tionate division  of  tbe  difference  between 
tbe  Bchedtile  allowances  for  tbe  degrees  next 
above  and  below  such  fraction."  U.  S. 
Treasury  Decision  No.  17,825  (1896)  p.  608. 
"For  fractional  tests  of  tbe  raw  cane  sugar 
used  In  the  manufacture  of  either  refined 
sugar  or  simp,  the  allowances  of  quantity  ot 
material  shall  be  computed  in  proportion  to 
the  schedule  allowance  for  the  degrees  used 
above  or  below  such  fractional  test"  U.  8. 
Treasury  Decision  No.  10,738  (1896)  pp.  64- 
66.  "Sugars  and  sbnps,  r^ned,  made  whol- 
ly from  imported  raw  sugars;  base  allow- 
ance on  quantities  of  material  used  In  tbe 
mannfacture  of  each,  respectively,  as  indi- 
cated In  tbe  following  schedules  and  aped- 
flcations."  Id.  p.  660.  **•  •  •  When  Im- 
ported raw  cane  and  beet  sugars  are  blended 
or  mixed  In  the  process  of  manufacturing  re- 
fined sugars  and  sirups,  the  manufacturer's 
declaration  must  show,"  etc.  Id.  p.  663;  V. 
S.  Treasury  Decision  No.  17355  (1896)  pp. 
660,  003. 

Peculiarly  pertinent  la  the  following  de- 
cision of  tbe  board  at  United  States  general 
appraisers,  holdli^  tbat  raw  sugar  loses  its 
identity  In  the  process  of  refining,  and  tbat 
tbe  refined  sugar  Is  the  product  of  the  coun- 
try In  which  tbe  refining  is  done,  and  not  of 
the  country  whore  the  sugar  waa  made.  This 
decision  makes  It  plain  that  the  refined  sugar, 
being  a  new  inrodnct.  Is  neceraarily  a  product 
manufactured  from  the  raw  materials  used. 
**Protest  15,415,18a,  from  New  York,  covos 
sugar  refined  In  Great  Brltatu.  Tbe  sugar 
is  (tf  a  high  grade,  and  It  Is  Impossible  to  de^ 
termlne,  by  laboratory  or  other  tests,  wheOk- 
a  Its  original  source  was  cane  or  beets.  The 
board  Is  of  the  opinion  ttiat  the  Identity  of 
raw  sugar  la  d«rtroyed  bi  the  process  of  te- 
flning;  and  that  tbe  resulting  product  Is  the 
product  ot  tbe  country  in  which  tbe  refining 
is  done,  and  not  of  the  country  from  which 
the  raw  si^^  was  obtained.  We  find  that 
the  sugar  In  question  Is  the  product  of  Great 
Britain,  and,  as  tbat  country  pays  no  boun- 
tles  on  tiie  exportatltm  of  sugar,  the  protests 
ara  sustained."  C.  8.  General  Appraisers* 
Decision  No.  1.884,  reputed  in  Treasury  De- 
cisions, VOL  11  (1882)  pp.  1826,  1327.  * 

In  People  v.  Nortb  River  Sugar  Beflning 
Co.,  54  Hun.  864.  7  N.  T.  SvpQ.  406^  S  L.  B. 
A.  886,  It  Is  said:  **A  manufacturing  cor^ 
poratlon  which,  with  otha  corporations  and 
individuals,  enters  Into  and  gIvM  control  ef 
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the  bnslneBfl  to  a  tnut  asaoclatloii,  •  •  • 
will  be  dlssolTed."  64  Enn,  864.  "In  an  ac- 
tion broaght  by  the  state  to  vacate  the  char- 
ter of  a  mannfacturing  corporation  organized 
under  the  general  manufacturing  act  (chapter 
40  of  the  Laws  of  1848).  It  appeared  that  the 
corporation,  while  engaged  In  the  bualneas  of 
refining  and  selling  sugar,  simps,  and  mo- 
lasses,  entered  Into  a  combination  with  cer- 
tain other  corporations  and  IndlTlduals  en- 
gaged in  the  like  manufacture.  *  *  *" 
Id.  "The  Judgment  from  which  this  appeal 
has  been  brought  dissolved  the  defendant  as 
a  corporation  previously  formed  and  existing 
under  the  laws  of  this  state.  It  was  organ- 
ized under  chapter  40  of  the  Laws  of  1843  as 
a  manufacturing  corporation,  and  Its  busi- 
ness was  generally  that  of  refining  and  sell- 
ing sugar,  sirup,  and  molasses.  It  was  In- 
corporated for  this  object  In  February,  1865, 
and  continued  to  carry  on  the  business  until 
the  close  of  the  year  1887.  Before  that  time, 
but  In  that  year,  a  plan  was  formed  and 
adopted  for  the  formation  of  what  was  call- 
ed the  Sugar  Refineries  Company,  to  go  Into 
efiTect  on  the  1st  of  October,  1887.  Its  gen- 
eral object  was  to  bring  together  the  parties 
and  corporations  engaged  In  the  manufacture, 
refining,  and  sale  of  sugar.  *  *  *"  Pages 
856,  357.  64  Hun,  and  page  406,  7  N.  T.  Supp., 
and  6  Ij.  B.  4-  386.  The  court  uses  the  term 
"manufacturers"  in  reference  to  the  above 
business  (Id.,  page  384.  54  Hun,  and  page 
414,  7  N.  T.  Supp..  6  L.  B.  A.  386),  and  the 
expressions  "manufacture  of  refined  sugar" 
(Id.,  page  385,  64  Hun,  and  page  414,  7  N.  Y. 
Supp.,  6  L.  B.  A.  386),  and  usefulness  as  a 
"manufacturing  competitor"  (Id.,  page  386,  64 
Hun,  and  page  414.  7  N.  T.  Supp.,  5  li.  B.  A. 
386),  and  further  says:  "Instead  of  mann- 
facturlng  its  product  and  disposing  of  It  to 
the  public  on  what  might  be  fair  competltlTe 
prices.  It  had  become  a  party  to  a  combina- 
tion In  part,  at  least,  designed  to  create  a 
monopoly,  and  exact  from  the  public  juices 
which  could  not  otherwise  be  obtained."  Id., 
page  386,  54  Hun,  and  page  416,  7  N.  T. 
Supp.,  5  L.  B.  A.  3SQ. 

In  U.  S.  T.  B.  O.  Knight  Co.,  156  U.  S.  1, 
15  Sup.  Ct  240,  3»  L.  Ed.  326,  we  find:  "The 
American  Sugar  Beflning  Company,  a  cor- 
poration existing  under  the  laws  of  the  state 
of  New  Jersey,  being  In  control  of  a  large 
majority  of  the  mannfactorles  of  refined 
sugar  In  the  United  States,  acquired,  through 
the  purchase  of  stock  In  four  Philadelphia 
refineries,  such  disposition  over  those  manu- 
factories throughout  the  United  States  aa 
gave  It  a  practical  monopoly  of  the  businesa. 
Held,  that  the  result  of  the  transaction  was 
tlie  creation  of  a  monopoly  In  the  manu- 
facture of  a  necessary  of  life,  which  could 
not  be  suppressed  under  the  provisions  of  the 
act  of  July  2. 1890."  Chief  Justice  Fuller  de- 
livered the  opinion  of  the  court,  and  from 
the  opinion  we  extract  the  following:  "By 
the  purchase  of  the  stock  of  the  four  Phila- 
delphia reOneriea  with  shares  of  Its  own 


stock,  the  American  Sugar  BeOning  Com^tsj 
acquired  nearly  complete  control   of  the 
manufacture  of  refined  sugar   within  tbe 
United  States."   Id.,  page  9.  156  U.  S..  ud 
page  252,  16  Sup.  Ct,  38  L.  BM.  325.  "The 
fundamental  question  is  whetber,  conceiUits 
that  tbe  existence  of  a  monopoly  in  maco- 
factture  Is  established,  the  monopoly  can  be 
directly  suppressed  under  the  act  of  congress 
in  the  mode  attempted  by  this  bilL"  Id. 
page  11,  156  U.  S.,  and  page  253,  15  Sag.  Ct.. 
39  L.  Ed.  825.    "The  argument  Is  that  tbe 
power  to  control  the  manufacture  of  refiof-d 
sugar  la  a  monopoly  over  a  necessary  of  liff. 
•   •         Id.,  page  12,  166  U.  B.,  and  page 
253.  15  Sup.  Ct.  39  L.  Ed.  825.    ■The  object 
was  manifestly  private  gain  In  tbe  mana- 
facture  of  the  commodity,  but  not  through 
the  control  of  Interstate  or  foreign  com- 
merce."  Id.,  page  17.  156  U.  S..  and  page 
255,  16  Sup.  Ct,  39  L.  Eld.  325.    And  in 
numerous  other  places,  the  Chief  Justice  re- 
fers to  the  business  as  being  a  manufacturtn; 
business.   Mr.  Justice  Harlan  dissented  In 
the  B.  O.  Knight  Co.  Case,  and.  In  tbe  conrse 
of  bis  dissent  said:   "In  Its  consideration  of 
the  Importent  constitutional  question  pre- 
sented, this  court  assumes  on  the  record  be- 
fore us  that  the  result  of  the  transaction  dis- 
closed by  the  pleadings  and  proof  was  tbe 
creation  of  a  monopoly  In  the  manufacture 
of  a  necessary  of  life."   Id.,  page  18,  166  U. 
8.,  and  page  256,  15  Sup.  Ct.  39  Ii.  £}d.  325. 
"It  has  been  argued  that  the  combination 
between  corporations  of  different  states,  or 
between  the  stockbolders  of  such  corporation, 
with  the  object  and  effect  of  controlling  not 
simply  the  manufacture,  but  the  price,  of  re- 
fined sugar  through  the  whole  of  tbe  United 
Stetes,— which  la  tbe  case  now  before  us,— 
cannot  be  held  to  be  In  restraint  of  'com- 
merce  among  the  states,'  and  amenable  to 
national  authority,  wltbout  conceding  that 
the  general  government  has  authority  to  say 
what  shall  and  what  shall  not  be  mana- 
factured  In  the  several  states."  Id.,  page  33, 
156  U.  S.,  and  page  262.  16  Sup.  Ct,  39  L. 
Kd.  325.   In  oth^  portions  of  his  dissent 
Justice  Harlan  repeatedly  uses  tbe  -ward 
"manufacture"  In  reference  to  the  business 
under  consideration.   It  Is  unnecessary  to 
quote  at  length.   The  quotetlons  above  am- 
ply show  that  the  court  acc^tted  without 
question  the  conclusion  that  the  businesa  was 
a  manufacturing  business,  and  tt  Is  to  be  ob- 
served that  the  case  actually  hinged  upon 
the  fact  that  sugar  refining  was  a  manu- 
facturing business.    In  subsequent  Judicial 
references  to  the  above  decision  In  U.  8.  v. 
Trans-Missouri  Freight  Ass'n.  166  U.  8.  290i 
826,  17  Sup.  Ct  540,  41  L.  Ed.  1007,  U.  8.  v. 
Addyston  Pipe  &  Steel  Co.  (C.  C.)  78  Fed. 
712,  721,  Id..  29  O.  a  A.  141,  85  Fed.  271. 
206,  297,  64  U.  S.  App.  723,  46  U  B.  A.  122, 
and  In  Addyston  Pipe  A.  Sted  Co.  t.  U.  S. 
175  U.  S.  211,  238-240,  20  Sup.  Ct  96,  44  L 
Ed.  136,  repeated  use  has  been  made  of  the 
words  "manufacturer"  and  "manufacture"* 
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In  reference  to  tbe  sugar  reflna  and  blB 
pTodnct  Like  use  of  the  e]^reBsIoa  in  made 
by  Prof.  B.  W.  Huflcat  tn  bla  recent  article. 
"Federal  Control  of  Gorpcsatlons":  "As  wm 
beld  In  tbe  E.  0.  Knight  Co.  Case.  160 
XT.  8.  1,  16  Sup.  Gt  m  S9  li.  Ed.  326, 
tbe  antl-tmst  law  does  not  extend  to  a  cor* 
poratlon  for  the  mannfactore  of  eiigar,  be- 
canse  manufacture  Is  not  trade  at  commerce. 
Congress,  thertfore,  conid  not  Kopfijxm  a 
monopoly  for  the  manufacture  of  n^ar.  be- 
canee  manuf&ctnre  Is  not  trade  or  com- 
merce."  84  Am.  Law  Ber.  181. 

The  report  of  a  recent  lecture  In  this  dtjr 
by  Dr.  Ton  Halle,  the  dlstlngaished  German 
political  economic,  states  that  the  eminent 
lectmwr  said,  regarding  the  ivesent  cost  ot 
refined  sugar,  that  the  refino'  "paid  tax  lower 
prices  than  formei^  for  raw  sugar  out  ot 
which  Is  manufactured  the  refined  product** 
N.  O.  Times-Democrat.  Feb.  13, 1901. 

Mr.  William  J.  Bryan  in  his  recent  so- 
called  "Anti-Tnut  Letter,"  published  In  the 
dally  press,  in  criticism  of  the  late  preiddent, 
says:  "He  does  not  refor  to  the  Sugsr  Trust 
Cas^  which  nulUfled  the  law  of  1800  so  far 
as  manufacturing  monopolies  are  concerned. 
In  that  case  the  court  drew  a  distinction  be- 
tween a  monopoly  in  manufacture  and  a  mo- 
nopoly in  Interstate  commerce,  and  held  that 
the  law  did  not  prohibit  a  monopoly  In  man- 
nfactore.  •   •  •   Tbe  language  used  by 
the  court  in  condemnation  of  federal  Inters 
f erence  with  manufactu^liV  conducted  with- 
in a  state  is  so  strong  that  Justice  Barlan 
assumes  that  the  court  would  hold  uncon- 
stitntlimal  any  amendment  of  the  present 
law  aimed  at  monopoly  in  manufacture.** 
K.  O.  Times-Democrat,  Jan.  11, 1900.  Befer- 
rlng  to  the  same  case  (U.  8.  t.  B.  G.  Knight 
Co..  166  n.  S.  1.  IS  Sup.  Ot  249,  89  L.  Ed. 
325).  Hr.  Alfred  Russdl  says:  *Tbe  latest 
momvoly  which  has  been  sustained  la  that 
of  the  sugar  trust  where  the  court  held  that 
the  law  ot  congress  commonly  called  the 
'Sherman  Anti-Tnut  Act'  and  entitled  'An 
act  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies,'  does  not 
forbid  a  combination  formed  between  man- 
ufacturing companies  tor  buying  up  shares 
of  all  competing  companies,  nor,  by  control- 
Ung  the  output  (tf  the  commodity  which  tiiese 
corporations  manufacture,  to  control  the  mar- 
ket as  to  that  commodity  throughout  the 
l^nlon.  The  court  said  that  the  matter 
manufacture  was  subject  only  to  the  vAlce 
power  of  the  state.  The  dissenting  opinion 
of  Mr.  Justice  Harian  declared  that  the  trust 
was  a  conspiracy  against  interstate  com- 
merce throughout  the  Union,  and  4ihat  the 
cootrol  of  local  mannfacturtiag  was  simply 
a  means  to  aif  end."   Bnssdl,  FoUce  Powers 
ot  State,  pp.  179.  180.   So,  also,  the  refining 
of  sugar  Is  referred  to  as  a  manufacture  by 
Prof.  TIedeman  in  his  State  and  Federal 
Cmtrol  of  Persms  and  Property,  rtiL  11,  pi>. 
106B,  1064. 

Hr.  Justice  Peckham  used  the  following 


equvsBlon  in  the  Addyston  P^jie  Case:  "SucA 
enterprises  may  be  of  the  same  nature  as 
the  manufacturing  of  r^ued  sugar;  that  Is. 
the  parties  may  be  eagageA  as  manufactur- 
es of  a  commodity  which  they  thereafter 
Intend  at  some  time  to  sell.  •  •  *"  Ad- 
dyston Pipe  ft  Steel  Co.  v.  U.  S..  ITC  U.  S. 
211,  246,  247,  20  Sup.  Gt  86.  109,  44  L.  Ed. 
186.  In  <»>mmenUng  npon  the  same  case  (U. 
S.  T.  B.  O.  Knight  Co.,  166  U.  8.  1,  IS  Sup. 
Ot  249,  89  L.  Bd.  826).  Mr.  Eddy,  in  his 
rec^  work  on  Combinations,  says:  "The 
supreme  court  of  tbe  United  Btetes  bta  had 
occasion  to  pass  dlrectiy  uj/on  the  antl- 
trust  act:  (1)  In  a  case  InTolvlng  a  corporate 
combination  of  manufacturers,  the  object  of 
whlq^  was  to  control  the  manufacture  of 
sugar."  Eddy.  Combinations,  p.  915,  S  816. 
"Corporate  Combinations  of  Manufacturers— 
Sugar  Beflnevles.  It  Is  not  contrary  to  the 
pro  visions  of  the  act  for  a  corporation  en- 
gaged In  tiie  manufactere  and  sale  of  a  sta- 
ple article  to  purchase  tbe  plants  of  competi- 
tors situated  and  doing  business  In  different 
states,  with  the  object  of  controlltog  the 
manufacture  and  the  sale  of  tiie  parttoular 
eunmodlty.  *  *  *  In  order  to  secure 
complete  control  of  the  price  of  sugar  in  the 
United  States,  the  American  Sugar  BtfUlng 
Company  entered  into  n^tlattone  whereby 
It  secured  the  control  of  the  cai^tal  stock  of 
the  four  corporations  named,  thereby  secure 
Ing  a  mom^ly  In  the  mannfSictnre  and  sale 
of  refined  sugars."  Id.  p.  918,  f  SIS. 

So,  again,  in  the  American  Law  Bevlew: 
*****  On  the  other  hand,  in  the  Sugar 
Trust  Case  the  court  one  Judge  dissenting, 
refused  to  extend  the  so-called  'Federal  An- 
ti-^nnst  Law*  to  a  combination  of  corpora- 
tions whose  plante  wae  situated  In  different 
states,  eng^iged  In  refining  sugar  for  sale, 
which  combination  had  the  effect  of  creating 
an  almost  absolute  monopoly  of  interstate 
commerce  in  that  commodity,  which  effect 
was  the  very  object  of  the  combination,  the 
court  stumbling  upon  the  proposition  that 
th^  were  engaged  inrlmarlly  in  manufactur- 
ing, and  only  Inddentelly  in  selling."  34 
Am.  Law  Ber.  929. 

In  reporting  the  recent  decision  of  the 
United  Stetes  supreme  court  In  American 
Sugar  B^lng  Co.  t.  Louisiana,  the  editor 
of  the  Lawyers'  Co-operative  Edition,  while 
erroneously  statli^  the  point  decided,  gives 
a  good  Illustration  of  how  the  ordinary  mind 
chooses  the  word  "manutacturer"  to  denote 
a  sugar  r^lner.  He  says:  "A  manufacturer 
oigaged  In  the  business  of  raining  sugar  Is 
not  dffiiled  the  equal  jiroteetion  of  the  laws 
because  of  the  discrimination  made  by  Const 
La.  isre,  art  206,  hnposli^  a  license  tax 
upon  manufacturers  engaged  in  such  busi- 
ness, but  exempting  from  the  tax  those  who 
refine  the  products  of  their  own  plantetions." 
American  Sugar  Boning  Go.  t.  Louisiana,  21 
Sup.  Ot  48,  46  L.  Ed.  102.  *<0n  writ  of  er- 
ror to  tbB  supreme  court  of  Louisiana  to  re- 
view a  decision  sustaining  the  constitution- 
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allty  of  a  license  tax  tm  mannfacturera  eu- 
saged  In  the  bualnesB  of  reftnlng  sugar."  Id. 
And  referring  to  the  same  decision,  the  Cen- 
tral Law  Jounial  of  January  11,  1801  (vol* 
nme  02,  Na  2,  ih  24).  Bays:  "In  American 
Sugar  Beflnlng  Co.  t.  Louisiana.  21  Sup.  Ct 
its.  4S  L.  Ed.  102,  It  was  held  that  a  man- 
ufacture eogaged  in  the  tmsinesB  of  reflnlng 
sugar  Is  not  denied  the  e<iual  protection  of 
the  laws  because  ot  a  discrimination  made 
by  the  Louldana  constitution  of  1879  (arti- 
cle 200),  Imposing  a  license  tax  upon  the  man- 
ufacturers engaged  In  such  business,  and 
exempting  from  the  tax  those  who  refine  the 
products  of  their  own  plantations."  In 
Union  Sugar  Refinery  t.  Matthlesson,  8  Cliff. 
639,  Fed.  Cas.  No.  14,399,  the  question^ was 
as  to  the  infringement  of  a  certain  patent 
relating  to  the  cleansing  and  purifying  of 
sugar  in  the  process  of  refining.  Mr.  Jus- 
tice OUfford,  In  charging  the  Jury,  twice 
used  the  word  "manufactore"  to  denote  the 
luvcess  of  reOning  sugar.  24  Fed.  Cas.  698, 
696. 

Lastly,  the  Civil  Code  of  Louisiana  (arti- 
cle 468):  *****  The  utensils  necessary 
for  working  cotton  and  saw-mllls,  taffla  dis- 
tilleries, sugar  reflneries  and  other  manufac* 

turw." 

It  would  draw  ont  this  opinion  to  a  most 
unconscionable  length,  and  be  exceedingly 
laborious,  and  would  really  serve  no  useful 
purpose,  to  point  out  specially  the  application 
of  the  foregoing  references  to  the  facts  of 
this  case.  With  a  view  to  avoiding  that  ne- 
cessity, our  plan  has  beoi  to  bring  forward 
the  citations  In  such  way  that  ihelr  applica- 
tlon  to  the  facts  of  the  case  might  readily 
suggest  itself  as  we  went  along.  The  con- 
clusion from  them  Is  Irresistible,  we  think, 
that  sugar  refining  on  a  cranmerdal  scale  is 
manufacturing.  Courts  and  writers  seem  to 
have  had  no  hesitancy  at  all  In  applying  the 
word  "manufacture"  to  sugar  refining.  In 
fact,  Ihey  seem  to  have  been  unable  to  ex- 
press themselves  on  the  subject  of  sugar  re- 
fining without  making  use  of  the  word  "man- 
ufacture." It  Is  such  use  that  fixes  the  pop- 
ular meaning  of  a  word,  and  the  word,  as 
used  In  the  constitution,  has  to  be  construed 
accOTdlng  to  Its  popular  meaning.  This 
comrt  has  so  said  on  several  occasions,  and 
Civ.  Code,  art  14.  Is  express  to  the  effect 
that  "the  worCa  of  a  law  are  goierally  to  be 
understood  in  their  most  usual  signification, 
without  attendtaig  so  much  to  the  niceties  of 
grammar  rules  as  to  the  general  and  popular 
meaning  d  the  words."  If  It  be  contended 
that  the  cases  and  statutes  cited,  although 
tbey  use  the  terms  "manufiacture,"  "manu- 
factured," ''manufacturer,'*  and  "manufac- 
tory" In  reference  to  the  process,  product, 
producer,  and  establishment  respectively,  are 
not  of  authoritative  force,  t>ecause  the  ques- 
tion of  manufacture  vel  non  was  not  pre- 
sented, it  may  be  answered  that  they  as- 
sumed the  conclu^n  as  one  which  could  not 


be  ocmttoverted.  In  the  case  of  £^te  v.  a. 
W.  WUbert's  Sons  Lumber  ft  Sliinffle  Oa^  51 
La.  Ann.  1223,  26  South.  106,  In  rapport  of 
the  conclusion  that  a  sawmill  1b  a.  manofw^ 
tory,  the  court  said:  "But  It  Is  worUiy  o! 
liotlce  that  In  Improvement  Ga  Knwne. 
supra  (4S  La.  Ann.  459,  12  Souttu  485).  sav- 
mllls  and  planing  mills  were  mentioned  sp<^ 
dflcally  as  'manufactories.' "  In  Its  opiniuD 
In  tlie.  former  case,  the  court  said  tbat  de- 
fendant "is  not  a  raanufactum  in  the  sense 
of  article  206  of  the  constitution  ot  18T«." 
Necessarily  the  court  hdd  def«idant  not  to 
be  a  manufacturer  In  any  oaiao.    For  If  a 
manufacturer  In  any  sense,  defendant  la  ex- 
onpt  from  license  tax,  as  there  is  no  room 
for  limiting  or  restricting  the  languflge  of 
the  oonstltution,  nor  \ras  there  in  tbe  opinion 
rendered  any  purpose  to  do  sa   Tbe  consti- 
tution exempts  all  nunnfacturos  except 
those  specially  excepted.  As  said  In  A.  W. 
Wllbttt's  Sons  Lumber  ft  Shingle  Oou's  Oase, 
61  La.  Ann.  1223,  1281,  26  South.  TOO;  100: 
"Under  tbe  former  [article  229  of  tbe  consti- 
tution of  189S],  all  manufacturers,  eo  nomine, 
and  all  persons  engaged  In  mechanical  pnr^ 
suits,  are  exempted  frmn  license  taution. 
other  than  those  excited."  And  In  Wecktr- 
Ung's  Case,  88  La.  Ann.  87:  "We  haTO  here- 
tofore held  tbat  the  constitution  clearly  ex- 
empts from  license  tax  all  manufacturers  not 
excepted."  Also  In  Washburn's  Case.  43  La. 
Ann.  226,  0  South.  87:   "It  will  be  obeerved 
that  all  manufactuters  are.  In  terms,  except- 
ed, unless  they  are  included  within  the  ex- 
press reservation  of  that  article  [206].*'  So 
fn  the  "BaiMt  Csse,  86  La.  Ann.  746,  747: 
"Tbe  constitution  clearly  exempts  all  man- 
ufacturers not  excepted.  The  excepted  ones 
are  those  who  manufactore  alcoholic  or  malt 
liquors,  tobacco  and  dgars,  and  cotton  seed 
oil.  As  the  defendants  do  not  come  within 
the  exclusion,  it  is  manifest  that  the  llceise 
claimed  cannot  be  tecoveeeA." 

While  courts  are  not  goieral^  concerned 
with  the  poUc}-  or  impolicy  of  laws,  hot  only 
with  their  legality,  construction,  and  enforce- 
ment,  yet  the  motive  which  prompted  the 
lawmaker  is  properly  to  be  conddered  by 
courts  In  construing  a  particular  law.  It  is 
well  known  that  prior  to  1879  industrial  pur- 
Bults  had  BO  languished  In  this  state  tbat 
the  wage  eamors  were  threatened  almost 
with  elarvatlon.  It  was  recognized  that  the 
prosperity  of  a  oouununlty  Ues  In  its  power 
to  inoduce.  The  constitution  of  1879  (arti- 
cle 207),  In  furtherance  of  this  ^ndple; 
wholly  exempted  from  property  and  Ucaise 
mxation  certain  i^eclfled  manufacturing  in- 
dustries,, and  (article  206)  wholly  exempted 
from  license  taxation  all  manufacturers  oth- 
er than  a  Ibnlted  few  which  It  was  not  the 
policy  of  tbe  state  to  foster.  The  Industry 
of  sugar  refining,  requiring  as  It  does,  tbe 
employment  of  much  labor,  skilled  and  un- 
skilled, tbe  purchase  cl  fuel  and  snpplleft, 
the  Importation  from  abroad  ot  raw  matolal 
for  economical  operation,  many  changes  of 
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ronn  In  the  process  and  the  production  of  a 
new  article  of  commerce,  cornea  directly 
-within  the  motive  and  purpose  of  the  exemp- 
tion. The  Industry  seons  to  have  been  al- 
-wayg  and  constantly  classlfled  as  a  manu- 
facturing Industry,  and  the  definitions  of  the 
word  "manufactiuw"  are  amply  broad  to  in- 
clude this  particular  Industry.  It  surely 
fits  the  raw  material  for  the  uses  of  man  in 
civilized  life,  and  In  doing  so  uses  elaborate 
znacbinlng  and  chemical  processes,  involving 
numerous  changes  of  form  in  the  material 
-worked  upon.  It  is  worthy  of  note  that 
high  authority  has  held  the  refined  sugar  to 
lie  a  new  product,— a  product  of  the  country 
-whei*e  the  refining  is  done,  and  not  of  the 
<ountry  where  the  raw  material  is  produced. 
The  same  authority  holds  that  the  raw  sugar, 
In  undergoing  the  process  of  refining,  com- 
pletely loses  its  original  Identity.  This  ia 
true  as  well  of  the  highest  grades  of  raw 
sugar  as  of  the  lowest.  No  refining,  we 
Again  repeat,  is  possible,  except  by  redu- 
cing to  a  liquid  form,  purifying  in  that  form, 
and  recrystalllzlng  Into  augar.  The  result 
can  be  accomplished  by  no  other  method. 
We  cannot  escape  the  conclusion  that  the 
purification  of  the  raw  beet  augars,— disa- 
greeable to  taste,  foul  of  smell,  repulsive  In 
appearance,  as  they  are,  and  used  for  no 
purpose  In  the  crude  state,— In  the  man- 
ner disclosed  by  this  record,  necessarily  con- 
stitutes a  m^nufacturlng  process.  No  ele- 
ment of  manufacture  is  lacking.  What  was 
not  fit  for  use  Is  rendered  fit  for  use  by  an 
elaborate,  diversified  method  of  treatment, 
and  an  entirely  new  article  Is  produced;  and 
what  is  true  of  these  sugars  is  also  true  of 
all  those  tiiat  go  through  the  same  process. 
Our  conclusion  Is  that  defendant  is  a  manu- 
facturer, and  Is  exempt  from  license  taxation. 

Protracted  and  laborious  the  task  of  the 
consideration  of  this  case  has  been,  but  not 
80  arid  as  might  appear,  thanks  to  the  mas- 
terly presentation  of  the  case  on  both  sides, 
both  Id  the  oral  arguments  and  In  the  briefs. 
Counsel  are  the  helpers  of  the  court,  and 
their  assistance  is  but  the  performance  of  a 
4uty;  still,  when  their  work  has  been  so  lib- 
erally done,  a  word  of  appreciation  and  of 
acknowledgment  may  not  be  unfitting  or 
unowlng  from  the  court 

It  Is  ordered,  adjudged,  and  decreed  that 
the  Judgment  of  the  lower  court  be  set  aside, 
and  that  this  suit  be  dismissed. 


aOS  La.) 

TEBAIILT  T.  CITY  OF  NEW  ORLBANB. 
(No.  13.0S9.) 

',&uprem«  Court  of  Loaisiaua.   April  14,  1902.> 

TAX— TALIDITT— ABSBSSMENlU-APPaAXf- 

JURISDICTION. 

1.  An  assesBment  concerns  the  means  em- 
ployed to  enforce  the  payment  of  legal  and  eon- 
fltitntional  taxes,  but  the  fact  that  the  assess- 
ment is  illual,  or  that  there  is  do  assessmoit, 
-does  not  affect  the  legality  or  constitutionality 


of  the  tax.  Hencfc  whera  the  umsmant  aloiiB 
la  attacked,  and  the  amount  in  dispute  is  less 
than  that  reqnired  to  idve  Jurisdiction  to  tUs 
coort,  ths  appeal  will  be  dismissed. 

On  Kehearlng. 

2.  This  court  has  heretofore  held  that  an  at- 
tack on  the  assessment  of  property  for  taxation 
Is  not  equivalent  to  an  attack  upon  the  tax 
based  on  the  assessment. 

8.  An  assessment  may  be  Irr^lar,  and  yet 
the  tax  legaL 

4.  Where  the  tax  Is  Illegal  because  of  the  ab- 
solute want  of  power  of  the  tax  department  to 
impose  a  tax  at  all,  the  attack  upon  the  tax 
may  be  combined  with  a  tax  upon  the  assess* 
mrat;  but,  where  the  attack  ia  made  upon  tha 
assessment  only,  it  will  not  suffice  as  relates 
to  the  Jurisdiction  on  appeal.  It  does  not  appear 
In  the  attack  upon  the  assessment,  that  the  at- 
tack is  also  especiaily  directed  against  the  tax 
Itself. 

5.  The  jurisdiction  on  appeal  Is  limited  to 
cases  In  which  the  constltotionallty  or  Illegality 
"of  any  tax  Is  at  issoe,  whatever  may  be  the 
amount,"  and  It  Is  not  to  be  inferred  that  an 
attack  upon  the  assesamoit  carries  with  It  an 
attack  upon  the  tax. 

6.  There  is  at  leaat  doabt  as  to  the  extent  of 
the  attack,  which  resolves  itself  against  the 
appeal  In  a  case  requiring  tbat  It  shall  be  made 
to  appear  that  the  attach  Is  directed  against  tlw 
tax.  The  doubt  was  fatal  to  the  appeal. 

Blandiard,  J.,  dissenting, 
(Brllabus  by  the  Court) 

Appeal  from  civil  district  conr^  pariah  of 
Orleans:  John  St  Paul,  Judge. 

Action  by  W.  G.  Tebault  against  the  city 
of  New  Orleana  Judgment  for  plaintUf,  and 
defendant  appeals.  Dtamlssed. 

Henry  Garland  Duprfi,  Asst  City  Atty., 
for  appellant  William  J.  Waguespack,  for 
ai>pellee. 

MOXBOB,  J.  Plaintiff  enjoined  the  city 
of  New  Orleans  from  selling  certain  real  es- 
tate belonging  to  him  for  Its  tax  of  1896 
on  the  grounds  that  before  he  purchased  the 
property  the  tax  had  been  canceled  by  Judi- 
cial decree,  and  be  acquired  it  free  from  all 
taxes;  that  the  property  was  sold  In  the 
succession  of  Fasnacht  for  over  $7,000,  and 
that  the  r  iy  appeared  by  way  of  opposition 
'  and  obtained  Judgment  for  the  amount  of 
said  tax,  being  $120,  with  Interest,  and  rec- 
(^idng  the  same  as  entitled  to  first  priv- 
ilege on  the  said  proceeds,  and  that  no  ap- 
peal was  taken  from  said  Judgment;  "that 
the  assessment  under  which  this  pretended 
claim  is  made  is  Illegal,  null,  and  void,  and 
contrary  to  the  constitution  of  the  state  ot 
Louisiana;  that  there  is  no  law  that  au- 
thorizes such  an  assessment,  and  that  If  such 
there  be,  the  same  Is  contrary  to  the  consti- 
tution of  the  state  of  I^oulslana;  that  said 
assessment  is  Illegal,  nuU,  and  void,  in  this: 
that  it  is  not  made  in  the  name  of  the  owner 
of  the  property,  that  the  proper  legal  no- 
tices wwe  not  served  upon  petitioner,  nor  any 
notice  served,  as  directed  by  law,  that  the 
description  in  said  assessment  upon  the  as- 
sessment rolls  and  the  dcKcrlptlou  la  the 
said  advertisement  for  sale  are  insufficient 
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and  not  mch  as  are  required  liy  law."  The 
city,  after  ft  general  denial,  especially  denies 
the  Illegality  of  the  assessment  and  further 
denies  that  the  plalntUt  has  compiled  with 
the  law  regulating  suits  concerning  reasaess- 
ments.  The  attack  upon  the  assessment  con- 
cans  the  means  employed  to  enforce  the 
payment  of  what,  for  aught  that  Is  alleged, 
la  a  perfectly  legal  and  ccmstltntlonal  tax. 
An  assessment  may  be  Illegal  for  a  Tariety 
of  reasons,  or  there  may  be  no  assessment 
at  all,  but  In  neither  case  Is  the  validity  or 
constitutionality  of  the  tax  hiTolTed.  "From 
the  fact  that  an  assessment  Is  erroneous,  and 
that  a  sale  of  the  property  assessed  Is  a 
nullity  for  such  error,  It  does  not  follow  that 
the  tax  to  pay  wbkb  tiie  sale  was  made 
18  In  Itself  UlegaL  An  Issue  on  those  ques- 
tions does  not  Inrolve  the  legality  of  the  tax. 
A  circuit  court  has  JurlsiUctlon  over  such  a 
cause,  which  does  not  come  within  that  of 
this  court  where  the  matter  In  dilute  does 
not  exceed  $2,00a"  State  t.  Judges  of  Court 
of  Appeals,  37  la.  Ann.  898  (SyL).  Bee, 
also,  Favrot  t.  City  of  Baton  Bouge,  88  La. 
Ann.  280;  Minor  r.  Bodd,  Id.  86;  Olty  t. 
Schoenhausen,  39  La.  Ann.  ^7;  Bush  A 
Levert  t.  Police  Jury,  Id.  899;  State  t.  Four- 
cade.  45  La.  Ann.  723,  IZ  South.  187,  40  Am. 
St.  Rep.  249;  GUUs  t.  Clayton,  83  Ja.  Ann. 
SS6;  Kock  t.  Triche,  B2  La.  Ann.  833,  27 
South.  354. 

The  amount  involred  being  leas  than  that 
required  to  give  jurisdiction  to  this  court, 
and  no  Issue  InvolTlng  the  constitutionality 
or  legality  of  a  tax  being  presented  1^  the 
pleadings,  the  appeal  Is  dismissed. 

On  Rehearing. 

(Not.  17,  1902.) 

BREAtTX,  J.  The  question  of  Jurisdiction 
Is  before  us  for  eonsldo-ation  and  decision. 
Counsel  for  the  dty  Invite  our  attention  to  the 
first  allegation  In  plaintiff's  petition  for  an  In- 
junction, which  reads  as  follows,  viz.:  "The 
treasurer  of  the  city  of  New  Orleans  has  ad- 
vertised for  sale  his  property  to  satisfy  a 
pretended  and  Illegal  claim  for  taxes  for 
the  year  1S96."  His  contention  is  that  the 
allegation  of  Itself  Is  sufficient  to  vest  this 
court  with  Jurisdiction,  under  article  85  of 
the  constitution  of  the  state.  This  would 
be  unanswerable  if  plaintiff's  attack  and  In- 
junction had  been  directed  against  the  ille- 
gality of  the  tax.  But  we  think,  on  the  con- 
trary, that  the  matter  of  the  Illegality  of 
the  tax  plays  an  unimportant  part  In  the 
suit.  We  note  that  all  of  the  other  allega- 
tions (save  the  one  above  referred  to)  in 
plaintiff's  petition  are  directed  against  the 
Illegality  of  the  assessment  We  read  the 
averments  of  the  petition,  taken  as  a  whole, 
as  leading  to  the  conclusion  that  (from  plaln- 
tlTs  point  of  view)  the  tax  Is  illegal  because 
of  the  illegality  of  the  assesament,  and  on 
no  other  ground.  Defendant's  answer,  on 
the  other  hand,  leads  to  the  conclusion  that 


reassenment  of  tte  pn^potf  !■  da  only 
question  involved-  Moreover,  after  eliminat- 
ing aU  qnesttons  regarding  lite  reaaaemnent, 
there  remains  no  Issue  relating  to  tbe  megal- 
Ity  of  the  tax,  and,  in  consequence^  -we  feti 
safe.  In  the  light  of  the  Jurisprudence  of  Que 
court.  In  arriving  at  the  ccmclnslaii  tliat  the 
appeal  should  be  dismissed.   We  ta«ve  coai- 
Bulted  a  number  of  decisions,  and  found  that 
It  has  been  repeatedly  held,  when  otber  mat- 
ters are  brought  up  which  do  not  concern 
the  constitutionality  or  legality  of  tbe  tax. 
that  the  appeal  Is  not  within  this  coarfs  jo- 
risdlctlon.  V&m  v.  Municipality,  4  La.  Ann. 
18;  Albert  v.  Brewer,  8  La.  Amu  64;  State 
T.  Ralmsse.  Id.         Leaving  those  dedslons, 
and  coming  up  to  a  mwe  recent  date,  we  find 
that,  although  an  assessment  w^  Illegal  (as 
It  may  be  In  this  case),  yet  this  ot  Itself  did 
not  necessarily  give  rise  to  the  Inferoice  tliat 
the  tax  la  illegal  and  unconstttutlonaL  Tills 
court  has  said:  "A  tax  Is  deemed  Illegal 
only  where  there  la  no  law  to  anthtnise  the 
levying  of  it,  or,  where  there  being  ODch  law, 
that  law  Is  onconstltntlonal  and  TOld.  An 
o-roneous  assessment  does  not  make  a  ta^E 
Illegal.  A  tax  mag  be  legal  or  eojuUtutionaft 
though  the  cuaeaement  may  be  deficient." 
(Italics  ours.)  Stubbs  v.  McQuire,  82  La. 
Ann.  817;   GlUls  t.  Clayton,  33  La.  Ann. 
286;  Board  v.  Hnguet,  Id  864;  BCacUn  t.  Zd- 
surance  Co.,  Id.  801,   It  Is  only  where  tbe 
illegality  ox  Irregularity  of  the  tax  Itetif  la 
at  Issue  that  this  court  has  jurisdiction. 
Stete  V.  Judges  of  Court  of  Appeals.  37  La. 
Ann.  899.   Quite  recoitly  this  court  has  said: 
"We  have  no  functltms  to  review  questions  of 
assessments  unless  the  legality  or  constitu- 
tionality of  the  tax  is  involved,  or  the  amount 
gives  jurisdiction  to  tibls  court"  Patterson 
V.  City  of  New  Orleans,  47  La.  Ann.  277,  Iti 
South.  815.  The  learned  counsel  for  defoid- 
ant  refers  specially  to  Palfrey  v.  Cixmely.  106 
La.  699,  31  South.  148.  and  quotes  from  It 
with  great  confidence.   He  has  not  faUed  to 
obsmre  that  In  the  case  Just  dted  an  appeal 
was  taken  to  the  court  of  appeal  in  so  far  as 
related  to  the  assessment,  and  an  appeal  was 
token  to  this  court  to  the  extent  that  Illegal- 
ity of  tax  was  an  Issue.  The  court  In  the 
case  cited  supra  did  not  decide  that  the  ques- 
tion of  Illegality  of  the  assessment  was  not 
properly  brought  before  the  court  of  oppeals 
as  being  the  court  with  jurisdiction.  But 
upon  consideration  of  the  issues  in  this  cited 
case  it  wfis  found  tliat  the  question  of  illegal- 
ity and  uuconstltutlonaltty  arose  ab  initio; 
that  It  affected  the  tax  and  assessment  as 
well,  and  stamped  both  with  nullity.  The 
property  was  not  subject  to  taxation  at  all 
in  the  cited  case  supra,— a  fact  that  the  court 
declined  to  overlook  in  presoice  of  the  plead- 
ings and  issues,  which  raised  In  a  distinct 
manner  the  question  of  illegality  and  uncon- 
stitutionality of  the  tax.   Here  the  property 
was  subject  to  taxation.   The  plaintiff  in  In- 
junction had  assumed  the  payment  of  the 
tax,  and  the  only  issue  was  one  of  l^^lty 
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non  of  the  reasBessment;  clearly,  a  qaea- 
tlon  of  erroneons  assessment,  and  nothing 
more.  The  aesessment  In  the  Palfrey  Case, 
cited  supra,  iu  view  of  the  tssnes  as  preeent- 
ed,  was  practically  a  Judgment  affecting  all 
the  property  owned  by  the  plalntlft.  The 
matter  of  assessment  was  merged  in  the 
Judgment,  and  became  thereby  the  matter  of 
tax  claimed.  The  taxes  were  on  movables, 
and  the  court  held;  "That  assessment  woald 
be  practically  a  'Judgment'  affecting  conse- 
quently all  moTables  owned  by  the  plaintiff. 
The  article  declares  that  taxes  on  moTables 
aball  be  collected  seizure  and  sale  by  the 
tax  collector  of  the  moTable  property  of  the 
delinquent,  whether  It  be  the  property  as- 
sessed or  not,  snfflclent  to  pay  the  taxes." 
Here  the  property  assessed  Is  Immovable,  and 
the  plaintiff  complained  of  the  assessment 
The  appellate  tribunal  in  this  case  is  the 
court  of  appeal.  If  any  err<»  was  committed 
in  the  reassessment,  it  was  one  to  be  correct- 
ed by  the  district  court.  From  Its  Jud^ent 
there  was  a  right  of  appeal  to  the  court  of 
appeal.  If  that  court  errs  In  such  a  case  it 
may  be  brought  up  before  this  court  under 
artlde  101  of  the  constitution;  but  It  Is  not 
a  case  appealable  dlreetlr  from  the  district 
court 

Before  leaving  the  subject,  we  will  further 
state  that  evidently  the  purpose  of  the  law- 
maker was  uniformity  In  the  interpretation 
of  statutes  relating  to  tax,  and  for  that  rea- 
son all  appeals  in  which  the  legality  and  un- 
constltutionaltty  of  tax  Is  Involved  are  to 
be  brought  t>efore  this  court  On  the  other 
hand,  questions  merely  personal  to  the  parties 
regarding  assessment,  not  involving  the  legal- 
ity or  constitutionality  of  any  tax,  are  to  be 
reviewed  by  the  court  of  appeal.  Our  decree 
granting  a  rehearing  is  revoked  and  an- 
nulled. 

It  Is  ordered,  adjudged,  and  decreed  that 
the  decree  heretofore  rendered  dismissing  the 
appeal  for  want  of  jurisdiction  be  reinstated, 
and  that  the  appeal  be  dismissed,  at  appel- 
lant's costs,  as  heretofore  dismissed. 

BLAMGHARD,  J.,  dlssentiL 


(106  La.) 

LOSECCO  T.  GREGORY,    (No.  13,835.) 
(Supreme  Court  of  Louisiana.    Jan.  7,  1901.) 

CONSTRUCTION  OP  CONTRACT— PUR CH AS B  OF 
CROPS  TO  BB  QROWN— ASSUMPTION  07 
RISK— RGHKARINO  ON  APFBAL. 

1.  An  agreement  stipulating  a  sale  of  "all 
oracRes  mv  trees  may  produce  lu  the  years  1899 
and  1900,''  held  not  to  be  an  aleatory  contract 

2.  A  clause  in  the  contract  reciting  that  "pur- 
chaoer  assames  all  risks,"  held  to  mean  all 
usual,  known,  ordinary,  foreseen  risks  that  may 
attend  the  inception,  growth,  development  and 
maturity  of  the  orange  crop;  not  eztraordl- 
nary  or  unforeseen  risks,  like  the  utter  destruc- 
tion of  the  entire  srove  of  trees. 

3.  This  assumption  of  risk  by  the  purchaser 
applies  to  the  thmg  sold,  vis.>-the  orange  crop; 
not  to  that  which  was  to  produce  the  crop*— the 


trees  themselves.   Its  ^licatioo  eannot  he  ex- 
tended to  the  ineln^n  of  the  life  of  the  trees. 
Nicholls,  C.  J.,  and  Monroe,  J.,  dlasentlnc. 

Od  Behearing. 

4.  By  our  Code  the  hope  of  a  future  crop  Is 
made  merchantable  as  an  incorimreal  thing,  sep- 
arate from  the  crop,  so  that  parties  may  make 
either  this  hope,  or  the  crop  itself,  the  subject 
of  their  contract  of  sale. 

5.  Where  the  future  crop  itaelf  is  sold,  the 
sale  becomes  null  for  want  of  a  thing  to 
constitute  Its  subject.  If  the  crop  falls  entirely, 
or  practically  so;  and  in  such  case  the  price 
must  be  restored. 

6.  Bat  where  only  the  hope  is  sold,  the  sale 
Is  proof  against  eventualities. 

7.  The  hope  is  a  presently  existing  thing,  and, 
it  not  being  sasceptible  of  delivery,  Its  delivery 
accompanies  the  act  of  sale.  The  seller  of  it 
no  more  warrants  its  continued  existence,  or  the 
continued  existence  of  the  condltiras  which 
form  its  basis,  than  th«*8etler  of  a  horse  war- 
rants the  continued  existence  of  the  horse. 

&  Written  contracts  are  to  be  construed  not 
so  much  according  to  mere  verbal  criticism  as 
accordlug  to  what,  all  things  considered,  was 
most  nrottably  the  intention  of  the  parties. 

9.  Clausea  couched  in  general  terms,  which, 
if  taken  literally,  wonld  lead  to  Inadmissible 
CMiseguences,  must  be  construed  according  to 
what  under  all  the  cbrcumstances  of  the  mat- 
ter, was  most  probably  the  Intention  of  the  par- 
ties. 

10.  Chief  among  the  circumstauces  to  be  con- 
sidered In  determining  whether  the  subject  of 
the  sale  of  a  futare  crop  was  the  crop  Itself, 
or  the  mere  hope  of  It,  is  the  comparison  be- 
twem  the  price  agreed  upiHi  and  the  value  of 
the  crop;  the  inference  being  one  way  or  the 
other  accordingly  as  the  disparity  between  the 
price  and  the  value  Is  wide  or  narrow. 

11.  An  admission  that  a  witness  present  in 
court  would  make  a  certain  statement  is  not 
stronger  or  better  evlduice  than  the  statement 
Itself  would  have  been  if  made  by  the  witness. 

12.  Where  the  thing  sold  Is  described  as  "two 
crops  of  oranftes  on  my  place,  as  follows:  All 
the  oranges  that  my  trees  may  produce  In  the 
year  1890;  all  the  oraiutea  that  mj  trees  may 
produce  In  the  year  1900";  and  the  clause  Is 
added,  "Purchaser  assumes  all  risks;"  and  It 
appears  that  theretofore  cold  weather  had  been 
known  to  cut  off  the  crop  of  the  year,  but  nev- 
er, within  the  memory  of  the  oldest  inhabitant, 
to  kill  the  trees,  or  so  to  Injure  them  as  to  pre- 
vent the  crop  of  the  foUlowIng  seasou;  and 
there  comes  such  cold  weather  as  kills  the 
trees;  and  there  Is  no  proof  of  the  value  of  the 
crop,  and  no  proof  of  local  custom,— fteZd,  that 
the  sale  was  not  of  a  mere  hope,  but  of  the 
crops  themselves,  and  that  the  purchaser  as- 
sumed the  risk  of  the  loss  of  the  crop  of  the 

J ear.  but  not  of  the  loss  of  the  crop  of  the  fol- 
>wing  season. 

Blanchard  and  Breaux,  JJ.,  dissenting. 

On  Second  Rehearing. 

18.  In  a  suit  involving  a  principal  and  a  recon- 
ventional  demand,  if  three  justices  concnr  in  re- 
jecting the  principal  demand,  and  three  concur 
in  rejecting  the  reconventlonal  demand,  there 
is  a  concurrence  of  a  majority  of  the  court. 

14.  Technically,  this  court  cannot,  on  an  ap- 

Slication  for  a  rehearing,  (Hioceed  to  make  final 
isposition  of  the  cause,  even  though  oral  argu- 
ment was  allowed  on  the  application  for  the  re- 
hearing. 

15.  The  contract  describes  the  object  sold  as 
follows:  '^Two  crops  of  oranges  on  my  place, 
as  follows,  1.  e.:  1st  All  oranges  that  my 
trees  mar  produce  lu  the  year  1899.  2nd.  Alt 
oranges  that  my  trees  may  produce  in  the  jeax 
1900.    The  price  was  a  lump  sum,  one  haft  of 

f  S.  Be*  Coatracta,  vol.  11,  CetA.  Dig.  1 110. 
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■which  waa  paid  In  casb,  aud  the  other  half  stip- 
ulated to  he  paid  at  a  fixed  date,  with  uo  atipti- 
Intion  for  return  iu  case  the  crops  should  not 
materialize.  The  purchaser  assumed  all  risks, 
and  the  seller  agreed  to  furnish  the  carta  and 
teams  and  drivers  to  more  the  two  crops.  The 
value  of  the  future  crops  was  not  shown,  hut  it 
appeared  that  the  purchaser  had  beeu  iu  the 
habit  of  buylne  future  orange  crops  o&  a  specu- 
lation, some  of  which  he  had  lost  totally  from 
cold  weather,  whirh  was  the  one  thiug  to  be 
•dreaded,  and  which  was  the  main,  if  not  the 
only,  cause  of  the  future  crops  being;  nucertalii 
aud  coutiugeut.  Cold  weather  had  been  known 
to  kill  the  trees  halfway  down,  hut  never  to- 
tally. The  trees  themselves  having  been  killed 
by  cold  iu  the  winter  preceding  the  season  in 
which  the  first  crop  was  to  be  produced,  held, . 
that  the  sale  was  of  the  hope  of  the  crops,  and 
not  of  the  crops  themselves,  and  that  the  pur- 
chaser cannot  recover  back  the  part  of  the  iM^ca 
paid,  aud  must  pay  the  part  nnpaid. 

Breaux  and  Blanchard,  JJ.,  dlsaentlng. 

(a^llahus  by  tbe  Court) 

Appeal  from  Judicial  district  conrt,  parish 
of  Plaquemines;  Bobert  Hlngle,  Judge. 

Action  by  Vincent  Loaecco  against  Albert 
Greg(H7.  Judgment  for  plaintiff,  and  def^id- 
aut  appeals.  Bsrersed.  Judgment  Tendered 
for  defendant 

Thomas  M.  OllI  and  OhaileB  O.  GUI  (Henry 
Denis,  of  counsel),  tia  appellant  James 
Wilkinson  (H.  Howard  MeOal^  of  comiad), 
for  appellee. 

BLANCHABD,  J.  PUOntlfl  Is  an  orftnge 
merchant  of  New  Orleans,  in  the  habit  of 
purchasing  the  produce  of  orange  orchards  In 
Ixxilslana  In  advance  of  the  growth  and  ma- 
Ixu'lty  «e  tbe  crops.  Defendant  was  the  own- 
er of  an  wange  orchard,  and  In  Nbrember, 
18&8,  be  agreed  to  sell  to  plaintiff,  aud  ttic 
latter  to  buy,  the  oranges  which  his  orchard 
wonld  produce  In  the  years  1880  and  1900. 
Tbe  agreement  was  reduced  to  wrltlug  and  is 
as  follows.-— "I  have  this  day,  In  considera- 
tion of  the  terms  hereinafter  named,  sold 
unto  Vincent  Losecco  of  the  city  of  New  Or^ 
leans,  two  crops  of  oranges  on  my  place  as 
follows,  1.  e.:  1st  All  oranges  that  my  trees 
may  produce  in  tbe  year  eighteen  hundred 
and  ninety-Dine  (1899).  2nd.  All  oranges  that 
my  trees  may  produce  In  tbe  year  nineteen 
hundred  (1900).  For  tbe  sum  of  eight  thou- 
sand dollars  (98.000).  Four  tbouuand  dol- 
lars paid  casb  down  and  the  balance  four 
thousand  dtdlars  to  be  paid  on  tbe  day  of 
December,  1900.  Purchaser  assumes  all 
risks.  Voidor  to  furnish  teams  and  carts 
and  drivers  to  move  tbe  two  ^  crops."  This 
was  signed  by  both  parties.  Tbe  plaintiff 
(T,usGcco)  paid  tbe  f4,000  stipulated  for.  In 
February,  1809-on  the  12tb,  13th  and  14tb 
days  thereof— less  than  three  months  from 
the  execution  of  tbe  contract  aforesaid,  there 
occurred  an  unprecedented  freeze,  tbe  tb«- 
mometer  going  down  to  7"  above  zero  In  the 
city  of  New  Orleans  and  eight  degrees  above 
in  the  parish  of  Plaquemines,  below  the 
city,  where  defendant's  orange  orchard  was 
situated.  This  freeze,  plaintiff  alleges,  killed 
and  uttwly  destroyed  the  orange  trees  of 


defendant  The  latter  admits  this  in  his  an- 
swer, and  the  proof  estabUflhes  it.  Because 
of  the  utier  destruction  of  the  orctaard  and 
no  possibility  of  the  production  of  any  crop 
tbereon  in  the  contract  yean,  plaintiff  de 
manded  tbe  return  of  tbe  ¥4,000  be  liad  paid. 
This  was  refused  and  tbe  present  snlt  fol- 
lowed. Tbe  allegation  is  made  tliat  a  freese 
such  B8  that  which  destroyed  tbe  orchard 
was  never  considered  nor  contemplated  by 
tbe  parties  in  making  the  ccmtracc,  since  no 
orange  groves  in  the  secttcm  of  counti7.  where 
the  one  In  questltm  was  located,  had  ever  be- 
fore been  destroyed  by  cold.  The  destruc- 
tion of  defendants  grove  is  ascribed  to  a 
fortuitous  event,  an  act  of  God.  and  by  rea- 
son thereof  the  cause  or  consideration  o€  Hie 
contract  is  averred  to  liaTe  wlwlly  failed,  en- 
tlUlng  pUilntlff  to  the  relief  songlat.  Be- 
slstance  is  made  on  tbe  ground  tbat  tlie 
agreement  between  tbe  partiea  evidences  an 
aleatory  contract  The  coQteatltHi  IS  that 
Losecco  purchased  an  uncertain  hope,  an 
expectancy',  a  chance— dasd^rtais  nnsnwn 
crops  as  suchr-and  must  take  the  oonseqaen- 
ces  of  his  bargalOL  It  1>  claimed  tbat  all 
risks  are  Induded  by  the  nature  of  an  alea- 
tory contract  aud,  besides,  that  Losecco  ex.- 
pressly  assumed  all  rli^  Judgment  below 
was  In  favor  of  plaintiff  and  defendant  ap- 
peals. 

Is  this  an  aleatory  contract?  If  it  be^  tiie 
defense  la  good  against  plaintiff's  idleged 
right  of  recovery.  "A  contract,**  says  Clr. 
Code,  art.  1776,  "is  aleatory  or  haardoas 
when  the  performance  oC  that,wlilfdi  Is  one 
of  its  objects  depends  on  an  uncotaln  event 
It  is  certain  whea  the  thing  to  be  ^me  Is 
stq>posed  to  depend  (m  the  will  of  the  parly. 
ox  when  In  the  usual  course  of  events  It 
must  happen  In  tbe  manner  stipulated." 
Judged  by  this  deflnitioa  of  the  law,  the  con- 
tract under  conslderati«m  Is  not  an  aleatory 
one,  because  the  performance  of  that  which 
was  one  ot  Its  (^ecta— the  growing  ot 
oranges— did  not  "depend  <m  an  uncertain 
event."  within  the  meaning  of  the  article 
of  tbe  Code.  It  Is  a  "certain"  contract  in 
the  sense  of  the  article^  because  "in  the 
usual  course  of  events  it  must  happen."  The 
cold  of  February,  1899,  which  killed  all  the 
trees  of  the  grove  and  prevented  the  happen- 
ing of  tbe  event— the  growing  of  fbe  crops 
of  oranges  In  1800  and  1900— was  unusual 
hi  tbe  course  of  events,  was  phenomoud 
and  extraordinary.  The  evidence  establi^es 
this.  There  had  beat  cold  weathec^very 
cold  weather  for  an  orange-growing  eountry— 
In  certain  years,  attended  with  destruction 
of  the  orange  crop  of  the  years  when  oc- 
cmrlng,  and  sometimes  with  partial  destruc- 
tion of  the  orange  trees— the  killing  of  tbe 
upper  and  outstanding  twigs  and  branches, 
requiring  trimming  and  pruning.  There,  too, 
was  one  year,  1895,  when  it  Is  said  by  one  wit 
ness  tbat  about  half  of  the  orange  treea  wm 
destroyed.  But  the  total  destruction  of  entire 
groves  of  orange  trees  bad  not  been  known 
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eJnce,  certainly,  tbe  year  1S30,  wben,  as 
-we  are  rayuely  Informed  by  Martin's  History 
of  IvouiBiana  (new  edition,  continuation  by 
Condon),  "tbe  severity  of  the  winter   •   •  • 
<lestroyed  the  orange  trees."   The  evidence 
dledoses  that  for  days  following  the  great 
freeze  of  Februai^,  1899,  the  remarkable 
spectacle  was  presented  of  Ice  floes  In  the 
Mississippi  river  passing  the  city  of  New  Or- 
leans, borne  by  the  river's  current  to  the 
Oulf  of  Mexico,  and  that  some  of  the  blocks 
of  Ice  were  from  20  to  30  feet  In  length  by 
from  10  to  15  feet  thick.   It  does  not  appear 
that  tbe  like  was  ever  known  before  on  the 
lower  stretch  of  the  river.   It  Is  shown  tliat 
the  temperature  at  the  time  of  the  freeze  of 
1809  was  from  0°  to  7"  lower  than  ever  be> 
tbre— the  lowest  point  reached  prior  to  that 
time  of  which  any  Information  la  given  hav- 
ing been  In  1895  when  the  thermometer  regis- 
tered 14°  above  zero.  The  principal  witness 
for  the  defense,  who  has  lived  In  the  parish 
of  Plaquemines  for  26  years,  and  who  seems 
to  have  kept  a  record  of  the  cold  of  the  win- 
ters, admits  that  he  had  never  Imown  of  a 
freeze  in  tbe  pariah  which  approached  that 
«f  February  either  In  intensity  or  duration. 

We  are  Justified,  then,  in  holding  that  tbe 
contract  between  these  parties  litigant  was 
**certaln,"  as  con trndla Unwished  from  "alea- 
tory," in  the  meaning  of  the  law,  since  In  the 
usual  course  of  events  it  must  happen  that 
tbe   trees    composing   defendant's  orange 
grove,  or  at  least  some  of  thm,  would  have 
continued  to  exist  during  the  contract  years, 
and  that  their  total  destruction  by  the  freeze 
in  question  must  be  considered  as  unusual 
lu  tbe  course  of  events.   Defendant  sold  by 
the  contract  "two  crops  of  oranges."  He  did 
not  sell  the  hope,  or  the  chance  of  two  crops. 
What  he  sold  was  oranges,  and  what  be 
must  be  understood  as  warranting  was  that 
his  trees  would  be  there  to  do  their  part 
towards  growing  oranges.   Lanata  v.  O'Brien, 
13  La.  Ann.  229.  The  contract  c^ainly  con- 
templated the  continued  existence  of  the 
trees,  for  the  iangiiage  is  "all  oranges  my 
trees  may  produce  In  the  year  1899;  all  or- 
anges my  trees  may  produce  in  the  year 
1900."    The   trees,    however,  disappeared, 
ceased  to  exist,  were  not  there  to  produce 
oranges,  or  to  make  the  effort  of  nature  to 
IKodace  oranges.    But  It  Is  said  "the  pur^ 
chaser   assumed   all   risks,"    True,  those 
words  are  In  the  contract,  and  are  not  to  be 
read  out  of  It   On  the  contrary,  tbey  mesnt 
something  and  effect  must  be  givea  to  them. 
We  differ  fi-om  defendant's  counsel  only  in 
tin  scoite  of  their  meaning.   They  are  to  be 
cfjii^dered  as  meaning  all  usual,  known,  or 
foreseeu  risks  that  may  attend  the  inception, 
growth,  development  and  maturity  of  tbe 
oiaage  crop.  This  assumption  of  risk  Is  held 
to  apply  to  the  thing  sold,  viz:— the  orange 
<Top  of  each  year;  not  that  which  was  to 
produce   the   crops—the   trees  themselves^ 
Plaintiff  took  his  chances  on  the  crops, 
whether  bountlfiil,  or  meager;  whether  of 


good  quality  or  bad.  His  risk  may  have  In- 
cluded all  tbe  vicissitudes  of  the  season  as 
to  the  effect  of  same  on  the  orange  crop  prop- 
er. If  the  season  were  such  that  only  an 
orange  or  two  were  produced  In  tbe  grove, 
the  same  would  have  been  "the  crop"  of  the 
year  and  that  was  what  he  bought  and  he 
would  have  no  cause  to  complain.  It  may 
be  that  he  took  his  chances  as  to  whether 
there  would  be  any  oranges  grown  at  fill,  the 
trees  remaining.  But  his  risk  cannot  be  ex- 
tended to  ail  inclndon  of  the  life  of  tbe  trees 
themselves.  The  contract  meant  tbey  were 
to  remain  in  esse,  to  afford  the  orange  crops 
which  plaintiff  purchased  an  (^pwtunlty  to 
grow.  Plaintiff  did  not  purchase  tbe  trees; 
be  purchased  only  what  the  trees  were  to 
produce.  If  the  trees  had  remained  and  af- 
forded the  oranges  nature's  chance  to  grow, 
the  fact  that  they  were  unable  to  grow  be- 
cause of  unpropltlous  seasons,  would  not 
have  availed  plaintiff  and  he  must  abide  his 
contnct  But  where  the  trees  did  not  re- 
main, were  all  destroyed  and  nothing  was 
left  to  afford  an  orange  a  chance  to  grow, 
the  case  is  different.  Plalatlfl  took  the  risk 
only  of  tbe  appearance  ou  the  trees,  the 
growth,  dev^opment  and  maturity  of  the 
oranges— not  tbe  risk  that  the  orchard  Itaett 
would  continue  to  exist  See  Walker  v. 
Tudcer.  70  111.  52T.  Tbe  contract  may  be 
likened  imto  a  lease  of  the  trees  to  gather 
the  fruit  they  may  produce  In  tbe  years  nam- 
ed. "If,"  says  the  law  (Civ.  Code,  art  2697), 
"during  tbe  lease,  tbe  thing  be  totally  de- 
stn^d  by  an  unforeseen  event  *  *.  *  tbe 
lease  Is  at  an  end."  If,  thea  the  trees  of 
defendant  were  destroyed  by  an  uncontroIla> 
ble  event  par  cas  fortuit,  or  force  majeure. 
It  Is  a  loss  which  must  be  held  to  fall  on 
him.  It  would  come  under  the  bead  of  an 
unforeseen  accident  PlaJntlff  did  not  stipu- 
late In  tbe  contract  to  run  all  chances  of  all 
foreseen  and  unforeseen  accidents.  Civ.  Code, 
art  2748.  He  stood  to  take  all  chances  of 
foreseen  accidents  only.  If,  following  the 
execution  of  the  contract  war  had  been  de- 
clared and  an  invading  army  bad  occupied 
tbe  country,  cutting  down  all  the  trees  of 
this  orange  grove— would  this  be  considered 
a  risk  which  plaintiff  assumed  by  the  words: 
—"the  piu-chaser  assumes  all  risks"?  We 
tbink  not  If  the  great  river  wblch  washed 
tbe  front,  side  of  this  orange  grove  hod  ex- 
erted Its  mighty  force  aud  ^gulfed  the 
whole  tract  of  land— not  merriy  overflowing 
It,  bat  «{)propriating  it  for  its  bed,  causing 
the  whoie  of  It  "to  cave  Into  tbe  river."  as 
the  vernacular  phrase  Is— would  this  come 
within  the  scope  of  the  risks  assumed  by 
the  purchaser?  We  cannot  hold  so.  Yet  these 
catastrophles  would  not  have  been  more  ut- 
terly destructive  of  tbe  tree  life  of  tbls  or- 
ange orchard  than  was  the  freeze  of  Febru- 
ary, 1890.  The  destruction  of  tbe  orange 
trees  was  the  destruction  of  the  subject-mat* 
ter  on  which  the  contract  was  to  operate. 
The  tmn  vis  major  (superior  force)  is  used 
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in  the  drU  law  the  same  way  that  the  words 
"act  of  God**  are  used  In  the  common  law. 
These  are  not  considered  hicluded  In  the  as- 
sumption of  risks  such  as  that  here  disclos- 
ed. To  be  held  so  indnded  It  must  clearly 
appear  that  such  was  the  intention  of  the 
parties.  Civ.  Code.  arts.  1033,  2743,  2219, 
2120.  2697,  27W,  2939,  2970;  Vlterbo  t.  Fried- 
lander,  120  U.  S.  731,  7  Sup.  Ot  962.  30  L. 
Ed.  776.  When  the  orange  grove  of  defend- 
ant ceased  to  exist,  the  contract  between  him 
and  the  plaintiff  became  a  contract  "without 
cause"  in  the  meaning  of  GlT.  Code,  art  1897, 
which  says:— "The  contract  la  also  consider- 
ed as  being  without  cause  when  the  conald- 
eratlou  tor  making  it  waa  something  wbleb, 
in  the  contempUtion  of  the  parties,  was 
thereafter  expected  to  esiat  m  take  place, 
and  which  did  not  take  place  or  extat" 
Here  tbe  consideration  for  maUng  tiie  con- 
tract, on  part  of  tbe  plaintiff,  was  the  orange 
grove  from  which  be  expected  to  derive  a 
crop  of  oranges  in  each  of  tbe  contract  years. 
He  and  defendant  certainly  expected  the 
9t>ve  "tliereafter  to  exist"— to  oontinne  to 
exist  following  tbe  «ecutl<»t  of  the  contract 
and  for  tbe  two  years  of  the  Ufe  at  tbe  cxor 
tract  But  the  grove  did  not  cootlniie  to  ex- 
1st,  and,  thus,  the  conalderatkia  or  cause  of 
the  contract  failed.  See  Glv.  OodA  art  1899; 
Mayor,  etc,  v.  Caldwell,  14  La.  501;  Hall  v. 
School  Dlst,  24  Ma  App.  213.  **Where  the 
conslderatloa  or  cause  of  the  ctmtiact,"  says 
Glv.  Code,  art  1898,  "really  exists  at  the  time 
of  making  it,  but  afterwards  fails,  It  will  not 
afreet  the  contract  If  all  that  was  Intended 
by  tbe  parties  be  carried  Into  effect  at  the 
time."  It  surely  cannot  be  claimed  that  all 
that  was  intended  by  tbe  parties  to  this  con- 
tract at  the  time  of  Ito  aecutlon  has  bem 
carried  Into  effect,  nor  that  all  that  was  lOf 
tended  was  carried  into  effect  at  ttie  time. 
"When  the  certain  und  determinate  anb- 
stance,"  says  Glv.  Code,  art  2219,  "which 
was  the  object  of  the  obligation,  la  destroyed 

*  *  *  so  that  It  la  atHKdutely  not  known 
to   exist,    the   obligation   is  exthignlsbed 

*  •  *."  Here,  the  "certain  and  determi- 
nate substance"  constituting  the  ol^ect  of 
the  contract  was  a  grove  of  orange  trees.  Its 
destruction  carried  with  it  the  deetruction  of 
tbe  obligations  growing  out  of  tbe  contract. 
Thus,  If  plaintiff  were  to  sue  defendant  for 
the  crop  of  oranges  in  tbe  jcat  1899,  had  In 
contemplation  In  this  cwtract,  or  were  to 
sue  him  for  damages  becaose  no  crop  of 
oranges  was  dei1v«^  that  year,  be  could 
not  imder  the  terms  of  this  law,  recover. 
See,  also,  Cir.  Code,  art  1933,  d.  2.  So,  too. 
if  Losecco  had  not  paid  in  advance  part  of 
the  purchase  price  and  were,  at  the  md  ot 
the  contract  period,  sued  tcr  the  whole  of  the 
$8,000  be  stipulated  to  give  for  the  two 
crops  of  oranges,  no  recovery  against  him 
could  be  had.  The  orange  grove  having  been 
destroyed  by  a  fortuitous  event,  a  tIb  major, 
the  purchaser  of  the  crops  of  oranges  which 
the  grove  was  expected  to  grow  in  the  con- 


tract years,  had  the  right  to  recede  from  the 
contract  This  being  so,  tbe  seller  Is  bonnd 
to  make  him  restltiitkm  of  ttiat  portioB  of 
the  price  received.  (St,  Code,  arts.  2tf7. 
2301,  2302,  2304. 

The  Judgment  appealed  tnm  Sm  Amnd  t» 
be  correct  and  Is  affirmed. 

Tbe  CHIEF  JUSnOE  and  MONBO^  J, 
dissent 

On  Application  for  Bebearln^ 
(March  81,  1902.) 

PBOVOSTT,  J.  Defoidant  owned  an 
orange  grove  In  tbe  parish  of  Plaquemines, 
about  60  miles  south  of  the  city  of  New  Ot- 
leans,  malntlff  was,  and  had  been  tat  2S 
years,  an  orange-cnv  buyer.  BCe  bad  tn- 
qnentiy  bought  orai^  crops  in  advance^  some 
of  which,  as  a  result  of  c(dd  weather,  had 
failed  entir^.  Plalntlfl  bad  bean  kziown  ts 
buy  cnqps  as  far  In  advance  aa  Hiree  yean^ 
The  parties  entered  into  the  following  con- 
tract: "I  have  this  day.  In  eonalderadon  of 
the  toms  hereinafter  named,  sold  unto  Vin- 
cant  Losecco,  at  the  city  of  New  Orleans,  two 
crops  of  orsnges  on  my  place,  as  follows,  1 
e.:  1st  All  oranges  that  my  trees  may  in- 
duce In  the  year  (1889)  eighteen  hondred  and 
ninety-nine.  2nd.  All  oranges  that  my  trees 
may  larodoce  In  the  year  (1000)  nineteen  hno- 
dred.  For  tbe  sum  of  ^ght  thousand  dcd- 
lars  (98,000).  Four  thousand  dollars  paid  cash 
down,  and  the  balance,  four  thousand  dollars, 
to  be  paid  on  the  first  day  al  December. 
1800.  Purchaser  assumes  all  risks.  Voider 
to  furnish  teams  and  carts  and  drivers  to 
move  tbe  2  (two)  crops."  Within  three 
m<Biths  after  tbe  execution  of  this  contract 
and  therefore  during  the  same  winter,  and 
before  the  trees  had  bad  a  chance  to  even  put 
out  tbe  blossoms  of  tiie  crop  of  1889,  a  freese 
came  that  killed  the  trees,  root  and  branch. 
OtM  weather  had  bem  known  to  destroy 
the  crops  of  the  year,  and  even  to  kill  tbe 
trees  halfway  down;  but  never,  within  the 
memory  of  tbe  oldest  Inhabitant,  had  the 
trees  been  killed  entirely,  or  even  so  injured 
as  not  to  produce  a  crop  ttm  following  year. 
In  the  several  histories  of  Louitiana,  mo- 
tion is  made  ctf  such  a  killing  frost  having 
occurred  In  1748, 1768,  and  18^  hot  whethtf 
tbe  treea  then  killed  were  so  far  south  as 
these  of  defendant's,  does  not  appear;  and 
nothing  shows  tiiat  the  parties,  when  tbey 
mtered  into  their  contract,  had  any  knowl- 
edge of  these  evente  of  the  distant  past 

Plalnlaff  claims  hack  tbe  94,000  paid  under 
the  contract,  and  defendant  demands  In  re- 
convention tbe  ¥4,000  payable  on  the  Ist  day 
of  December.  1900.  Plafaitlff  contoids  that 
the  subject  of  the  aale  was  Uie  future  crops, 
and  that  the  contract  was  conditional  upon 
these  crops  eventually  comhig  hito  existence, 
and  that  the  failure  of  this  condition  annuls 
tbe  contract  He  contends  farther  that  so 
long  as  crops  continue  to  be  attached  to  th» 
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«eall7  they  an  part  of  the  realty  and  bekmg 
to  the  owner  of  the  no.  ana  If  th^  perish 
by  caa  fortnlt  extraordinaire,  or  via  major, 
tikeir  1089  f  alia  tvon  mch  owner,  and  not  vp- 
■on  the  parchaBer.  nnlesa  the  latter  has  qpe> 
clHlly  assumed  such  risk;  the  premimpUon, 
•otherwise,  being  that  he  has  assumed  only 
ordinary  risks.  Defendant  contenda  that  the 
subject  of  the  sale  was  not  the  crops  them- 
-selTefc,  hot  only  the  hope  of  them,  cot^led 
with  the  right  to  take  them  In  case  th^ 
materlaliBBd,  and  that,  even  If  the  sale  was 
-of  the  crops  themselves,  plaintiff  asanmed 
tbe  risk  of  thehr  loss. 

We  do  not  see  how  the  doctrine  of  tbe  Im- 
inoUUty  of  growing  crops  can  cot  any  flg- 
«re  in  the  case.  If  Uie  sale  waa  oi  the  hope, 
merely,  then  plaintiff  got  what  he.  bargained 
tfor,  and  there  Is  an  end  of  the  matter.  If, 
on  the  other  hand,  the  sale  was  of  the  cxapB 
tbemselves,  then  the  loss  most  fall  upon  one 
or  other  of  the  partlea  acctwding  to  the  In- 
terpretatton  placed  upon  the  risk  clause.  It 
cannot  be.  and  la  not,  contended  that  the 
plaintiff  could  not  validly  assume  the  risk 
of  the  trees  betaig  destroyed  by  cold.  The 
<|ue8tlon  mpst  be,  tlier^ore,  riioply  whether 
or  not  be  made  the  aasumpti<m.  It  waa  pos- 
-slUe.  under  our  Code,  for  the  parties  to 
make  either  the  croi»  themaelTes,  or  the  hope 
of  them,  the  subject  of  tbelr  contract  Gir. 
<3ode,  arts.  24fi0,  2461.  Had  they  made  the 
«ropa  themselTes  the  subject  of  their  con- 
tract, the  sale.  In  the  absence  of  contrary 
stipulation,  wonld  have  been  conditional  lyran 
the  crops  eventually  coming  into  existence. 
«8  contended  by  plaintiff.  Dnranton,  Yente, 
Nos.  168,  171,  172;  Troplong,  Vente,  No. 
240;  Delaol,  Vente,  art  1,  pp.  28.  20;  Pothler, 
Vente,  No.  132;  Baudry-Lacantinerte,  vol,  2, 
}io.  842.  Had  they  made  tbe  mere  hope  of 
the  crops  tbe  subject  of  their  contract,  the 
sale  would  have  been  proof  against  all  even- 
tualities, as  contended  for  by  defendant 
Same  authorities;  also  Bandry-Lacantlnerie, 
Vente,  No.  97;  Laurent  Vente,  No.  99. 

Plaintiff  argues  that  even  if  the  sale  waa 
merely  of  a  hope,  there  went  along  vrlth  It 
a  certain  warranty  of  the  continued  existence 
of  tbe  trees  during  tbe  time  required  for  the 
production  of  tbe  crops;  that  even  in  the 
«a6e  of  the  sale  of  the  cast  of  the  fisherman's 
net  which  Is  the  example  given  by  the  Code 
as  an  illustration  of  the  sale  of  a  hope,  there 
goes  with  the  sale  a  warranty  that  the  net 
shall  continue  In  being  until  tbe  time  shall  ar- 
rive for  tbe  casting  of  It  And  in  support 
of  this  plaintiff  quotes  as  tollows: 

"Celul  qui  me  vend  un  coup  de  filet  garautit 
qne  le  filet  sera  jete,  et  que  is  totality  de  son 
prodult  me  sera  remise;  si  done  le  p^cheor 
refuse  de  Jeter  son  filet  on  de  me  remettre 
la  totality  dn  polsson  qui  en  provient  on  dft- 
termlnera  I'dtendue  de  cette  garantie:  savoir, 
aa  prsmler  cas,  en  estlmant  Tespdrance  du 
coup  de  fllet.  et  au  second  cas.  en  estlmant  le 
poisson  que  le  pScbeur  refuse  de  llvrer.  II 
a'en  eera  pas  de  mfime  de  la  voite  de  tmlts 


avenlr;  car  ne  provient  ancim  fruit  le 
prix  convenn  ne  sera  pas  dft.  La  raison  en 
est  que  cette  sorte  de  vente  est  toojoors  cen- 
a66  fbite  smu  la  oimdition,  sifruttui  noieun- 
tur/*  Dioticmnaire  de  Digeste,  Thevenot-Des- 
■aules^  1 1,  TO.  "Eviction,"  p.  266. 

Ws  do  not  think  that  anything  furthw 
Is  meant  here  than  that  the  flshecman  war- 
rants that  he  shall  not  r^nse  to  cast  the  net 
or  to  give  up  the  fish. 

The  seller  of  a  hope  has  satisfied  bis  obli- 
gations fully  and  completely  .when  be  has 
executed  tbe  act  of  sale.  Ddlvery  accom- 
panies the  act  end  nothing  further  remains 
for  him  to  do.  The  hope  is  a  presently  ex- 
isting Incorporeal  thtaig,  and  since  It  is,  of  it- 
self, and  fl^^arately  from  the  thing  on  which 
It  bears,  made  merchantaUe  by  the  Code,  Its 
sale  cannot  be  differentiated  from  the  aale 
of  any  other  thing,  corporeal  or  incorpmeal. 
Of  course,  the  seller  warranta  that  the  basis 
of  the  hope  is  not  Illusory;  that  is  to  say,  be 
warrants  that  there  la  in  reality  an  listing 
hope,  and  that  be  la  the  owner  of  it;  but 
so  does  tbe  sell^  of  a  boree  warrant  that 
there  la  a  horse,  and  that  be  la  the  owner  of 
It  The  horse  must  be  actnally  delivered, 
whereas  the  hope  cannot  be  delivered,  and 
hence  delivery  accompanies  the  act  of  sale; 
but  beyond  this  there  Is  no  difference  be- 
tween the  two  sales.  Tbe  vendor  of  the 
hope  no  more  warrants  the  continued  ex- 
istence of  the  hope,  or  of  the  conditions 
serving  as  the  basis  of  It  than  tbe  vendor 
of  tbe  horse  warrants  the  continued  exist- 
ence of  the  horse. 

Tbe  question  of  whether  the  crops,  or  the 
mere  hope  of  them,  was  the  subject  of  the 
tale,  is  to  be  determined  by  the  trains  of  the 
contract  read  In  the  light  of  the  attending 
circumstances.  Chief  among  these,  accord- 
ing to  the  unanimous  sentiment  of  the  civil- 
law  writers.  Is  the  comparison  between  tbe 
price  agreed  upon  and  tbe  value  of  the 
thing;  the  inference  being  one  way  or  the 
other  accordingly  as  the  disparity  between 
price  and  value  Is  wide  or  narrow.  Unfor- 
tunately, in  this  case,  the  question  of  this 
value  has  been  i^ft  by  the  evidence  as  much 
in  doubt  as  the  main  question  Itself,  by  tbe 
contract  Both  sides  argue  from  this  value  In 
favor  of  their  own  theory;  one  placing  the 
valoe  low,  and  the  other  high.  Plaintiff 
proved  that  tbe  crop  of  1898  was  sold  for 
$2,700;  but  at  what  stage  of  the  growth  of 
the  crop  this  sale  was  made,  and  whether 
the  pTircbaser  asanmed  any  risks,  as  in  the 
[n-esent  case,  Is  not  shown.  Plaintiff  proved, 
in  addition,  that  tbe  entire  plantation  of  tbe 
defendant  Is  assessed  at  98,000;  also  that  it 
Is  4  acres  in  width;  also,  by  the  owner  of 
the  adjoining  plantation  (defendant's  wit- 
ness), that  the  orange  grove  does  not  extend 
further  bact  than  from  6  to  6  acres;  also 
that  defendant  bought  1  by  40  of  the  4  by 
40  acres  composing  bis  plantation  In  Janu- 
ary, 1898.  for  fl,000.  But  the  witness  ad- 
mits that  he  might  be  mtotaken  as  to  how 
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far  back  tlie  grovt  eztenda,  and  this  «nirt 
Is  aware  that  property  la  aometlmaa  imd«- 
eattmated  on  the  aBneeament  zoUa;  and  notb- 
ing  abows  tbat  any  part  of  the  grove  la  on 
that  part  ot  the  plantation  boui^t  In  1888, 
olthoDgfa  In  the  latter  case  the  acreage  of 
the  grove  would  have  to  be  extended  much 
further  back  to  make  room  for  the  12,000 
trees,  of  which  6,000  bearing  trees,  accord- 
ing to  defendant,  compose  the  grove.  To 
prove  this  large  nnmber  of  treea,  and  to 
overcome  the.  strong  circumstantial  evidence 
oflnred  by  plaintiff,  going  to  establish  a  small 
acreage  for  the  grove,  the  onlj  evidence  of- 
fered by  defmdant  la  the  following,  which 
we  copy  verbatim:  "It  la  admitted  that 
Gregory  who  is  preaent  would  awear  that 
he  had  (m  his  farm  altogettier  12,000  treei. 
About  6,000  of  which  were  bearing  trees." 
The  age  of  the  trees  seems  to  be  conceded 
to  have  been  ^ht  years.  As  to  what  is  the 
value  of  the  average  yield  of  an  wange  tree 
of  that  age,  there  la  no  evidence.  Plaln- 
ttflTs  counsel  point  to  the  small  acreage  of 
tiie  grove,  dednchig  from  this  exiguity  a 
small  number  of  trees,  and  point  to  the 
small  value  of  the  plantation,  as  appears 
by  the  assessment  jroUs  and  by  the  sale  of 
January,  188%  and  Anally  point  to  the  price 
of  ^700,  for  whlfdi  the  crop  ct  1808  was 
sold,  and  argue  that  was  a  proxi- 

mately a  full  price  for  the  crop  itaeit.  De- 
f^dant's  counsel  claim  that  a  distinction  is 
to  be  obeerved  between  an  admission  that  an 
absent  witness  would  make  a  certain  state- 
ment, and  an  admission  that  a  witness  present 
In  court  would  make  a  certain  statement;  that 
the  one  admission  Is  made  under  stress  of  cir- 
cumstances, to  avoid  a  continuance  of  the  case, 
wliereas  the  other  admission  Is  made  volun- 
tarily, and  l>ecause  the  party  making  it 
finds  himself  unable  to  controvert  tbe  fact 
on  which  the  statement  bears;  that  the  lat- 
ter admission  Is  In  the  nature  of  an  acknowl- 
edgment of  tbe  correctness  of  the  state- 
ment Basing  themselves  on  this,  counsel 
assume  that  the  proof  shows  that  there  were 
In  the  grove  6,000  bearing  trees;  and  coun- 
sel argue  that,  as  the  product  of  each  tree 
was  worth  $5,  the  total  crop  was  worth 
¥30.000,  and  that  the.  fourth  of  this  would 
be  a  value  large  enough  to  have  Induced 
the  plaintiff  to  pay  $4,000  for  the  crop  as 
e.  speculation,  ha  assuming  the  riak  <a  the 
nonmaterializatloo  of  the  crop. 

We  can  see  no  good  reason  why  the  ad- 
mission that  a  witness  would  make  a  cer- 
tain statement  should  be  stronger  evidence 
than  the  statement  Itself  would  he  If  made 
by  the  witness;  and,  dealing  with  the  case 
as  If  deCeudaut  had  made  the  statement  in 
question,  we  must  hold  that  this  unBupp<art- 
ed  statement  Is  not  sufficient  to  overcome 
ihe  strong  showing  made  by  plaintiff  as  to 
the  probable  number  of  these  trees.  There- 
fore, not  knowing  with  any  degree  of  cer- 
tainty what  was  tbe  number  of  the  trees, 
and  knowing  atill  leas  what  was  the  value 


of  the  average  eiof  of  an  onuige  Iree  tigbt 
years  old,  we  are  not  In  a  poattlaa  to  cs- 
tabllab  a  comparlami  between  tlie  valoe  of 
tbe  oopa  and  the  price  of  tlie  aal& 

Another  circumstance  on  which  defendant 
placea  rellanoe  la  the  fact  that  plalntllT  bad 
made  It  part  oC  hla  bn^eaa  to  buy  orai!«e 
crops  In  advance,  on  a  apecnlatkm.  as  he 
hlmaeU  teatlflea.  He  was  a  vpecalator  la 
orange  cropa,  aaya  defwdan^  awumlng  aO 
risks,  and  secoring  tbereby  a  material  re- 
duction in  the  prlca   But  there  la  no  imMf 
as  to  how  the  i^cee  of  the  cropa  thus  iHjnglit 
In  advance  ccmipared  with  the  value  fxf  the 
crops  after  maturity;  nor  is  there  any  proof 
that  payment  was  exacted  for  tbe  lost  cn^ 
nor  of  any  local  custom  in  that  connection- 
Orange  crops,  like  all  other  crops,  -vaxj  tn 
fluanttty  and  quality,  affording  a  muvln  for 
speculation  irrespective  of  the  risk  of  total 
failure  from  eztmne  cold;  and.  bestdcB,  as- 
Bomptton  of  risk  of  loss  ot  crop  woald.  not 
necessarily  mean  aasnmptton  of  risk  of  loos 
of  grove.  Then,  again,  there  la  a  broad 
and  marked  distinction  batweui  ttie  poa- 
efaase      a  cn^  In  advance,  and  the  pnr- 
chase  of  the  hope  of  the  same  crop.   Am  al- 
ready stated,  the  one  sals  la  valid  onlr  If 
the  crop  materializes,  whereas  tbe  otbcr  la 
valid  whatever  befalL  These  prevlona  pnr- 
chases  go  to  show  that  plaintiff  mnat  have 
been  well  np  in  the  knowledge  of  what  rlaka 
an  orange  crop  ma  exposed  to,  bat  do  not 
show  that  he  consented  to  aasame  lisfca  a» 
extraordinary  as  to  amount  dearly  to  via 
major  or  cas  fortult  extraordinaire.  The 
salient  feature  of  the  case,  outside  of  tbe 
contract  Itself,  is  that  the  obviooa  thing 
for  the  parties  to  deal  about  waa  the  cropa 
themselves,  and  not  the  mere  hope  of  them, 
and  that  therefore  the  natural  Inference 
would  be  that  they  had  made  the  crops, 
and  not  tbe  hope,  the  subject  of  fbe  sale. 

Coming  to  the  contract  there  is  no  deny- 
ing that  the  w<»dlng  of  It  is  peculiar.  Aft- 
er the  statement  that  what  la  sold  la  two 
crops  of  oranges,  there  Is  added,  as  if 
way  of  explanation,  the  videlicet  "all  the 
oranges  that  my  trees  may  produce":  not 
what  the  trees  vrill,  but  what  they  may;  the 
use  of  the  subjunctive  form  of  the  verb  ex- 
pressing uncertainty;  Implying  that  the  trees 
might  and  might  not  produce  any  oranges, 
and  that  the  plaintiff  took  bis  chancea  In  tiiat 
regard;  and  there  is  no  denying  that  this 
peculiarity  of  language,  when  cooaldered  ta 
connection  with  the  sweeping  assumption  of 
risks,  gives  rise  to  an  implicatkm  of  consid- 
erable strength  that  the  mere  hope  of  the 
crops  was  the  subject  of  the  salew  Of  course^ 
if  given  the  latitude  of  construction  that  Its 
terms  call  for,  this  clause  of  assumption  of 
all  risks  would  show  beyond  a  peradventure 
that  nothing  more  than  a  mere  hope  was  sold, 
tor  one  who  assumes  lltnally  all  rlaks  does 
not  buy  anything  more  than  a  mere  chance, 
but  when  we  come  to  consider  later  on,  la 
another  connecUm,  the  cotent  oC  the  assnmp 
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tifMB  of  ilflkfl  mider  Chla  danse^  we  shall 
sl&ov,  we  think,  that  clauses  coached  hi  sncb 
SenefBl  terms  aie  not  to  be  constraed  acc<nd- 
ing  to  their  Tery  letter,  bnt  according  to 
wbat,  under  all  the  clrcamstancea  of  t^e 
mattor,  was  moBt  probably  the  Intention  of  the 
pai-ties,  and  tliat  by  this  clause  tiie  purchaser 
did  not  intmd  to  assume  any  other  riska 
than  such  as  the  crops  were  at  that  time  sup- 
posed to  be  liable  to.   So  construing  this 
clause,  the  theory  of  the  sale's  having  been 
of  nothing  more  than  a  mere  hope  finds  nei- 
ther In  the  surrounding  circumstances,  nor 
In  the  terms  of  the  contract,  any  support, 
other  than  the  Implication  arising,  as  stated, 
from  the  peculiarity  of  the  wording  of  the 
contract   This  implication  stops  short  of 
le^ial  certainty.   It  leaves  the  mind  in  doubt, 
and  hesitation  in  the  premises  muat  fore- 
bode failure  to  the  defendant's  theory.  "The 
seller,"  says  the  Code  (article  2474),  "Is  bound 
to  express  himself  clearly  respecting  the  ex- 
tent of  his  obligation;  any  obscure  or  am- 
biguous clause  Is  construed  against  him." 
We  do  not  forget  that  the  role  of  interpre- 
tation  by  which   oncertaiaty  ts  construed 
against  Uie  vendor  is  to  be  applied  only  in 
last  resort,  when  all  other  means  of  knowing 
the  intention  of  the  contracting  parties  have 
failed;  bnt  has  not  that  extremity  been  reach- 
ed In  the  present  case?   Have  we  not,  both 
on  the  submission  of  the  case  and  on  this  ap- 
plication  for   a   rehearing,   exhausted  all 
known  means  of  Interpretatlfm  in  the  vain 
endeavor  to  reach  a  satisfactory  conclusion 
on  this  question?   We  shall  give  heed  to  the 
conservative  wisdom  of  our  predecessors, 
who,  after  deciding  against  the  vendor  In  a 
case  of  considerable  analogy  with  the  present 
one,  added  the  following:  "Bnt  even  were 
the  case  doubtfnl  with  us,  we  would  come 
to  the  same  conclusion.    The  price  stipulated 
for  plaintiff's  pretensions  was  a  large  one, 
and.  In  a  case  of  doubt,  would  incline  in 
favor  of  a  party  striving  to  avoid  a  loss 
against  one  seeking  to  obtain  a  gain."  Mc- 
Donald v.  Aubert,  17  La.  448.   A  considera- 
tion of  this  bind  does  not  look  strong  from 
the  standpoint  of  pure  logic,  but  It  addresses 
Itself  strongly  to  thfe  conscience  of  the  court. 

Relinquishing  as  hopeless  the  attempt  to 
determine,  except  by  means  of  the  presump- 
tion enforced  above,  the  question  of  what, 
as  between  the  crops  themselves  and  the 
mere  hope  of  them,  formed,  in  reality,  the 
subject  of  this  sale,  we  address  ourselves  to 
the  task  of  ascertaining  what  risks  the  par- 
ties lutraded  that  the  purchaser  should  as- 
same;  in  other  words,  what  scope  should  be 
given  to  the  clause  "pnrchasor  assumes  all 
.  risks."  Writings  designed  to  express  the 
conditions  of  an  agreement  are  not  to  be  read 
in  the  abstract  and  to  he  construed  by  mere 
verbal  criticism,  but  are  to  be  read  in  con- 
nection with  tlie  facta  of  the  case,  and  to  be 
construed  according  to  what,  all  things  con- 
lidered.  was  most  probably  the  intention  of 
the  cQOtcmetlzig  parties.  The  dauae  now  in 


question,  for  Instance,  taken  hi  Its  literal 
meaning,  would  embrace  such  unforseen  risks 
as  those  pointed  oat  in  oar  original  oplnlwi, 
namely,  the  InvaBton  of  the  country  by  a 
foreign  foe,  or  the  Irruption  of  tiie  mighty 
river  flowing  near  by,  and  the  consequent  de- 
strnctlou  of  the  grove;  and  yet  it  must  be 
clear  to  any  one  that  nothing  could  be  more 
improbable  thftn  that  the  contractants  shoold 
have  given  a  single  thought  to  any  such  con- 
tingencies as  these,  in  cbnnectlon  with  their 
contract  The  clause,  then,  is  not  to  be  con- 
strued accmding  to  its  literal  meaning. 
"However  general  may  be  the  terms  In 
which  a  contract  ts  couched,"  says  article 
1959  of  the  Givil  Code;  "it  extends  only  to 
the  things  concerning  which  It  appears  the 
parties  intended  to  contract"  "The  reason 
of  this  mle,"  says  Poth..Obl„  No.  86,  "is  evi- 
dent. The  contract  being  formed  by  the  will 
of  the  contracting  parties,  it  can  have  effect 
only  In  regard  to  what  the  contracting  par- 
ties have  Intended,  or  have  had  in  contem- 
plation." 

Our  question,  then,  is,  what  risks  did  the 
contracting  parties  hare  In  contemplation? 
Or,  more  specifically,  did  they  have  In  cim- 
templatlon  a  freeze  that,  occurring  before  the 
end  ot  the  same  winter,  would  cut  off  the 
crops  bargained  for?  That  question  resolves 
itself  into  another:  Had  such  a  thiug  hap- 
pened before?  In  so  far  as  the  cutting  off  of 
one  crop  is  concerned.  It  had.  According  ta 
plaintiff's  witness  Martin,  the  crop  of  1881 
failed  as  the  result  of  a  freeze  that  occurred 
on  the  10th  of  January,  1881,  and  It  failed 
entirely.  The  freeze  that  cut  off  the  crop  of 
1889  came  on  the  12th-14th  of  February,— 
one  month  later  than  that  of  1881.  True, 
17  years  had  gone  by  without  a  recuiTcnce 
of  this  experience,  but  speculators  in  orange 
crops  had  nevertheless  to  keep  note  of  it 
and  govern  themselves  accordingly.  It  had 
to  enter  as  one  of  the  prime  factors  In  their 
calculations.  They  had  to  know  that  what 
had  happened  might  happen  again,  and  that 
the  crop  ran  the  risk,  and  that  the  purchaser 
would  assume  it  If  he  assumed  the  risks  to 
which  the  crop  was  exposed.  This  fatal 
freeze  of  1881  had  happened  within  plaintiff's 
own  experience,  and  therefore  he  had  double 
reason  to  know  of  it  and  to  be  guided  ac- 
cordingly; and,  besides,  there  bad  been  other 
years  when  the  temperature  had  fallen  low 
enough  to  kill  the  crops,— notably  in  188(> 
and  1896.  We  hold  that  plaintiff  assumed 
this  risk,  and  that  he  must  abide  the  conse- 
quences. But  In  his  25  years'  exp^ence, 
plaintiff  had  not  known  the  trees  to  he  billed, 
or  even  to  be  so  Injured  as  not  to  produce 
a  crop  the  following  year;  nor  had  the  oldest 
Inhabitant  known  of  such  a  thing.  Some  of 
the  trees  on  the  adjoining  farm  were  3& 
years  old.  Under  the  circumstances,  we 
think  It  would  be  putting  a  most  stratnea 
construction  on  the  situation  to  hold  that  the 
parties,  In  making  this  contract,  took  into 
coDsideratlon  the  contingency  of  the  trees  he- 


Digitized  by 


Google 


992 


82  SOTTTHKRN  BBPOBTBB. 


Ins  thus  killed  or  lajtirtd.  The  most  prudent 
and  cautious  speculator  would  hardly  have 
done  so.  If  he  had  thought  of  the  matter  at 
all,  he  would  have  assumed  that  nature 
would  not  deviate  from  her  usual  course. 
We  hold,  therefore,  that  the  parties  did  not 
contemplate  this  risk,  and  that,  as  a  conse- 
quence, plaintiff  did  not  take  It  upon  him- 
self. 

We  have  to  assume  that  the  degree  of 
cold  which  proved'  fatal  to  the  crop  of  1881 
proved  equally  fatal  to  that  of  1809,  and  that 
therefore  the  crop  of  1899  would  have  been 
cut  off  Just  the  same  If  the  temperature  had 
not  gone  lower  than  In  1881.  This  being  so, 
the  1<^  of  the  crop  la  to  be  attributed  to  the 
fact  that  the  temperature  f^  as  low  as  In 
1881,  and  not  to  the  fact  that  It  feU  lower. 
The  excess  of  cold^yond  the  d^^  of  1881 
Is  therefore  Immaterial,  In  so  far  as  the  loss 
of  the  crop  of  1899  Is  concerned.  If  the  trees 
had  not  perished,  the  crop  would  have  failed 
Just  the  same  as  In  1881.  At  least,  we  are 
bound  so  to  assume.  The  same  is  not  true 
of  the  crop  of  1800.  For  the  freeze  of  Feb- 
ruary, 1899,  to  cut  it  off,  a  lower,  and,  toe 
ought  we  know,  a  much  lower,  temperature 
was  required  than  the  degree  attained  In 
1881.  The  freeze  of  1881  did  not  prevent  the 
crop  of  1S82.  And  we  have  to  assume  that 
If  the  freeze  of  1888  had  not  been  greater, 
and,  for  aught  we  know,  very  much  greater, 
than  that  of  1881,  or  of  any  of  the  other  frost 
years,  the  crop  of  1900  would  not  have  fail- 
ed. If  we  had  held  the  sale  to  have  been 
of  the  hope  of  the  crops,  all  risks  of  whatso- 
ever nature  would  have  fallen  to  tiie  lot  of  the 
purchaser,  under  the  maxim,  "Res  pertt  dom- 
ino;" but  holding,  as  we  have  done,  that 
the  sale  was  of  the  crops  themselves,  the 
legal  situation  is  that  the  vendor  warranted 
the  continued  existence  of  the  grove  during 
the  time  required  tor  the  production  of  the 
crops,  and  that  he  is  relieved  of  this  war- 
ranty only  to  the  extent  that  the  purchaser 
assumed  the  risk  of  the  loss  of  the  crop.  Be- 
tween the  lease  of  a  grove  and  the  sale  of  the 
future  fruits  of  the  same  grove  there  Is  a 
close  analogy.  Both  contracts  purport  to 
procure  to  the  taker  the  fruits  of  the  grove 
In  consideration  of  a  fixed  sum  of  money. 
The  destruction  of  the  grove  would  annul 
the  lease,  and  for  the  same  reason  a  destruc- 
tion of  the  grove  ought  to  annul  the  sale.  A 
lessee  may  assume  the  risk,  but  a  clause  by 
which  he  should  have  assumed  "all  risks  of 
whatsoever  nature,  includli^  those  of  an  ts.- 
traordluary  character,"  would  not  be  con- 
strued as  an  assumption  of  the  risk  of  the 
destruction  of  the  leased  premises,  in  whole 
or  in  part.  The  intention  to  assume  such  a 
risk  would  have  to  be  "clearly  manifested," 
and  the  assumption  would  have  to  be  "re- 
fltrlctively  construed."  Marcad6.  Comm.  on 
Art  1773,  Code  Nap. 

Oral  argument  having  been  allowed  and 
beaiHl  on  the  application  for  rehearing,  It  is 
cousldered  that  the  case  is  before  the  court 


tar  flnal  action,  as  fully  as  tboogft  a  r^ear- 
Ing  bad  been  formally  granted.  It  Is  there- 
fore ordered,  adjudged,  and  decreed  that  the 
decree  heretofor*  entered  In  this  case  be  set 
aside  In  so  far  as  it  coodenmed  the  defend- 
ant to  restne  the  $4,000  paid  for  the  crop 
of  1890,  and  condoned  defendant  to  pay 
the  costs  of  suit,  and  tliat  said  decree  be 
maintained  in  so  far  as  it  rejected  tbe  reoon- 
ventloual  demand  of  the  defendant.  And  It 
Is  further  ordered,  adjudged,  and  decreed 
that  the  plalntUTs  suit  be  rejected,  with 
costs  In  both  courts.  Rtiuarlng  refused. 

NICHOLLS,  C.  J.,  to  of  the  opinion  that 
the  contract  In  question  was  an  aleatory 
contract  of  sale  of  a  hope.  He  tberefmre  con- 
curs in  the  decree  In  so  far  as  It  reUeves  the 
defendant  of  returning  to  plalntlfl  the  por- 
tion of  the  price  received,  but  dlsaents  from 
that  portion  of  the  decree  which  reeves  the 
plaintiff  from  payment  of  the  balance  of  the 
price.  BLANCHAKD,  J.,  dissents  In  so  tar 
as  the  Judgment  appealed  from  is  disturbed 
by  ttilfl  decree;  adhering  to  the  opinlen  and 
decree  firsc  handed  down  by  this  court 

BKKAITX,  J.  (dissenting).  In  tiila  case, 
unquestionably,  there  is  hardship.  Nmic  the 
less,  the  lose  cannot  be  divided  on  the  ground 
that  It  seems  bard  that  either  party  should 
sustain  It  entirely.  The  obUgatkm  Is  ladl- 
visable.  Either  the  vendor  owes  a  return  of 
that  portion  of  the  price  he  has  reoedved,  or 
the  buyer  the  remainder  unpaid.  If  the  risk 
of  the  destruction  of  the  fruit  carries  with 
it  the  implied  assumptlfni  of  the  risk  of  the 
destruction  of  the  trees  by  which  It  was  ex- 
pected that  the  fruit  would  be  produced, 
then  the  buyer  owes  the  whoie  price,  and  he 
should  be  held  bound  to  pay  the  whole  of  the 
purchase  money.  If.  on  the  other  hand,  the 
loss  incurred  did  not  fall  within  the  terms 
of  the  contract,  as  a  loss  assumed  by  the 
buyer,  then  the  seller  should  return  that  part 
of  the  purchase  price  already  received.  The 
pleadings  and  the  arguments  at  bar  did  not 
suggest  the  possibility  In  any  manner  of  di- 
viding the  obligation  between  the  tmytr  and 
the  vendor.  I  dtosent. 

On  Application  for  Rehearinc, 

(Nov.  17,  1902.) 

PROYOSTT,  J.  Ordinarily,  when  oral  ar^ 
gument  is  heard  on  application  for  a  rehir- 
ing, the  court.  In  passing  upon  the  applica- 
tion, proceeds  t<>  make  final  disposition  of  the 
cause.  This  having  been  done  In  the  presott 
Instance,  plaintiff  complained  that  the  case 
had  been  decided  without  affording  him  a 
hearing;  and,  as  the  complaint  was  tetib- 
nlcally  well  founded,  the  court  set  aside  the 
Judgment,  and  flxed  the  case  for  a  hearing, 
and  for  a  third  time  heard  oral  argnmuat 
Plaintiff  also  complained  that  a  majwity  ot 
the  court  had  not  concurred  in  the  Judgment 
The  complaint  was  unfounded.  Three  man- 
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bers  of  the  court  had  concurred  In  the  de- 
cree rejecting  plaintiff's  demand,  and  tliree 
bad  concurred  in  the  decree  rejecting  the 
reconventional  demand.   One  member  of  the 
court  has  been  of  the  opinion  from  the 
beginning  that  this  contract  evidences  the 
sale  of  a  mere  hope.   Two  other  members 
of   the  court  reached  early  the  conclusion 
tliat  the  contract  evidenced  the  sale  of  fu- 
ture crops.   The  two  other  membera  of  the 
court,  as  the  court  la  at  present  constitut- 
ed, would  not  have  hesitated  to  give  to  the 
clause  of  assumption  of  all  risks  the  broad 
latitude  its  letter  calls  for,  If  the  crop  of 
only  the  first  year  had  been  Involved;  but 
to  give  It  this  latitude  In  connection  with  the 
crop  of  the  second  year  seemed  to  make  the 
purchaser  assume  risks  which  In  all  proba- 
bility had  never  entered  his  contemplation, 
and  this  seemed  r^ugnant  to  the  spirit  In 
A\  hich   contracts   are   usually  interpreted. 
However,  had  the  choice  Iain  between,  on 
the  one  hand,  relieving  the  purchaser  from 
the  risks  which  he  had  certainly  assumed 
In  connection  with  the  crop  of  the  first  year, 
and,  on  the  other  hand,  charging  him  with 
the  risks  which  probably  he  had  not  thought 
of  assuming  In  connection  with  the  crop  of 
the  second  year,  these  two  nrambers  of  the 
court  would  Dot  bare  hesitated  to  enforce 
as  to  both  crops  the  <dause  of  assumption 
of  all  risks.  It  ia  Impossible  to  read  the  de- 
cision handed  down  on  the  rehearing  with- 
out being  impressed  with  the  ftict  that  noth- 
ing but  the  strong  repugnance  on  the  part  of 
these  two  members  of  the  court  to  saddle  the 
purchaser  with  a  risk  which.  In  &11  proba- 
Uyty,  bad  not  been  contemplated  by  the 
parties,  kept  them  from  adopting  the  view 
that  the  contract  evidenced  the  sale  of  a 
mere  hope.    Further  conaldoratlon  of  the 
matter  has  conrlnced  them  that  the  sale  was 
of  the  mere  hope  of  the  crops. 

The  question  of  the  distinction  between 
tiie  sale  of  a  future  crop,  as  ctHitradlstln- 
guished  from  the  sale  of  the  mere  hope  of 
such  crop.  Is  treated  more  or  less  copiously 
by  all  the  French  writers  on  the  dvU  law; 
and  It  may  be  well  to  Insert  here  some  ex- 
tracts from  their  books,  taken  from  the  pla- 
ces referred  to  In  the  opinion  handed  down 
on  the  rehearing: 

Pt>thier  says : 

"11  ne  peat,  &  la  v£rit£,  y  avoir  de  contrat  de 
Teste  sang  gn'll  y  alt  one  chose  vendue ;  mals 
il  snffit  que  la  choae  vendue  doive  ezister,  quoi- 
qn'elle  n'exlste  pat  encore.  Par  example,  tons 
leB  JooTB  aons  vendona  avant  la  rteolte  le  vin 
qae  nous  reeueUlenms ;  eetta  chose  est  valable 
qnolqae  la  chose  vendue  n*exiate  pas  encore; 
mils  eUe  d^nd  de  la  condition  de  sa  future 
existence ;  et  si  la  diose  vlent  &  ne  pas  ezister, 
et  A  I'on  ne  recuille  pas  de  vin,  il  n'y  aara 
point  de  vente. 

"tine  simple  eaptirance  peut  mdme  fitre  I'objet 
d'nn  contrat  de  rente ;  c'est  pourquol  si  un 
pCcheur  vend  ft  qudqu'nn  son  coup  de  filet 
pour  UQ  certain  prix,  c'est  an  vrai  contrat  de 
82S0.-63 


vente,  qaand  m6me  11  arrlver^t  qull  ne  prit 
aacun  polason ;  car  Tesp^rance  des  polsaon  qai 
poarralent  6tre  pris  est  un  fltre  moral  qui  est 
appreciable  et  qui  pent  fairs  I'obJat  d'ifn  em- 

traf 

Pothier,  Oontrat  d«  Tente,  I  & 
Daronton  says: 

"II  n'est  pas  necessaire,  au  sur  Ins,  que  la 
chose  que  Ton  vend  existe  an  moment  mfime  de 
la  vente ;  11  saffit  qu'dle  puisse  exlster,  comme 
des  fruits  &  naltre,  le  ivodnit  esp£r6  d*nn  coup 
de  fllet  on  d'une  osftntixm  oommerclalfc 

"Qoant  i.  la.  vente  d'on  coop  de  filet,  comme 
ee  n*est  que  I'ei^erance  de  oe  qui  sera  prIs  de 
ptrisBon  vil  Mt  I'obJet  de  la  vente,  11  est  clalr 
qae  quand  bleu  mfime  11  n'y  aurait  rlen  de 
pris,  la  rente  ne  devr^t  pas  molns  recevoir  tout 
BOD  effet ;  le  prlx  convenn  ne  devrait  pas  moins 
etre  pay<  en  entier.  Et  ai  le  pScheur  ne  vonlalt 
pas  Jeter  son  filet,  ou  llvrer  ce  qu'il  a  prls,  11  y 
aaralt  lieu  contre  lal  &  Taction  em  empfo,  poor 
obtenir  les  dommages-Int^reta. 

"Mais  bI  j'achetais  d*un  pgchear,  &  tant  la 
livre,  le  poisson  qu'il  prendra  dans  sa  Journte, 
11  n'y  aurait  pas  de  vente,  s'U  ne  prenait  rien. 
La  rente  serait  conditionelle  comme  dans  le  cas 
de  I'article  1586.  Da  reste,  il  serait  oblige  d'ex- 
^tcr  le  marche,  et,  s'il  ne  voulalt  pas  pCcher, 
J'aarais  action  contre  lul  pour  obtenir  roes  dom- 
mages-lnt^ets. 

"Dans  le  cas  de  rente  des  fmits  que  iwodnira 
tel  fonds  en  telle  ann£e,  il  Importe  de  dlstinguer 
si  les  parties  ont  mtendu  faire  •»  oontrat  en- 
Hirement  aUatoire,  traiter  de  epe  fntotuum  nM- 
eiturorum,  on  blen  d  elles  ont  voulu  ssulement 
traitw  d'une  rfindte  h  vcnir,  en  ne  faliant  con- 
slrter  I'oJea  que  sur  le  plus  ou  le  moins  de 
fraits.  K  c*est  oomme  etmple  etp^noe  que  las 
fruits  k  naltre  ont  €t6  vendos,  U  y  a  vente,  et 
le  prlx  dolt  etre  payS,  quand  blen  mCme  11  ne 
nattrait  rien,  ou  ^sque  rlen,  ou  que  la  rfcolte 
serait  enti^rement  detmlte  par  la  grfile  ou  au- 
tre accident 

"Mais  si  c'est  comme  rfcolte  ft  faire  but  tel 
fonds  en  telle  ann£e  que  les  fruits  &  naltre 
ont  6ti  rendus,  il  n'y  a  pas  de  rente,  faute 
d'objet,  s'il  ne  nalt  rien  ou  presqne  rien,  ou  si, 
par  qaelque  autre  cause,  11  n'y  a  point  ou  pres- 
gue  point  de  fruits  (car  dans  I'ordre  moral, 
presqae  rien  et  rlen  sont  la  mCme  dioae)." 

Duranton,  Du  Contrat  de  Vente,  {(  169,  171, 
172.    (Italics  are  ours.) 

Troplong  says: 

"On  peut  rendre,  non  seulement  les  choees 
qu'OD  poBsdde  actuellement,  mais  encore  celles 
qu'en  peut  aroid  pas  la  suite. 

"Ed  effet,  les  choses  futures  sont  du  ressort 
de  la  vente.  Le  juriBconaalte  Pomponius  en 
donne  pour  exemple  la  rente  des  frui  ts  qui 
naltront  d'uoe  terre,  et  celle  du  crolt  d'un  an- 
imaL  Nous  ajouterons,  la  vente  de  produits 
qui  seroDt  fsbriquto  dans  une  manufacture. 
Hue  telle  vente  est  conditionelle.  Elle  ne  se 
rtallae  qu'autant  que  les  fruits  viennent  ft  nat- 
tre,  et  alors  elle  produit  an  effet  r£troactif  au 
jour  du  contrat,  comme  nous  renseigns  le  mfime 
Pomponius.  Mais  si  I'ann^e  est  entidrement 
et^ile,  11  n'y  a  pas  de  vente. 

"On  peut  mfime  traiter  par  achat  et  vente 
d'une  espteance,  d'une  chance  incertaine,  comme 
un  coup  de  filet   Ecoutons  encore  PompoDina : 
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'AUguanio  iaman  ftn«  re  (pAtr'^  aoaicet,  dit 
Potbler  an  rappelaot  ee  tezte),  vmditio  ktieUt- 
ffitur,  vOuU  qwun  quoH  oIm  emUmr.  Quod  fU 
ff«im  OQptet  pbofMi  iwi  Q^ktm  Ml  wtotfltiHit 
«m<*»r.   JVmpMo  enim  oontrahitwr  efiouMf  nOO 

"O'est  Tsnte  de  oe  genre  qae  eelle  par  laqaelle 
on  vend  ft  gnelqn'un  la  dn^t  da  parenolr  lei 
frnltB  da  tel  Immenble,  tt  Hue  famt  pc»  la  eon- 
fondre  a^eo  la  vcnte  dew  fmiU  ^  nattront,  dont 
doua  avosi  i>arl4  an  no  prtetident  'Mvltum  in- 
tereat,'  dit  Favre,  'an  fructua  quia  vmdat  gwi 
e«  eo  fundo  noxcentur,  an  vera  peroeptionem 
frucfuum  ea>  eo  fundo,  Priort  oasu  quasi  eon- 
ditionaUa  vmditio  eat,  qua  non  nisi  notia  frvo- 
tibus  perfecitur;  ideoqtto  ai  nulU  fruetvs,  eo 
anno,  e»  «IIo  fundo  provenerint,  nihU  venditori 
deletur.  Poateriore  vera,  pura  emptio  eat,  et 
alea  poHua  qutm  oerta  oUffw  rev  emp/a  ttttel- 
hgitur.* 

"En  effet,  le  droit  de  perceToir  les  fruits  con- 
tlent  one  chance  impUcite  et  n^cessalre,  qne  le 
propri^taire  fait  passer  au  vendenr.  Ce  droit  est 
subordoang  anx  Intemp^ries  des  salsons ;  11  varle 
dans  son  fitendne,  safvant  gne  Tann^  eat  plus  cm 
moins  henrenae ;  qnelqnefols  meme  11  se  troave 
rMuit  &  rlen.  G'est  done  »ne  inoertitud«  qui  a 
fait  Vobjet  du  oontrat,  ft  Vaoqu^rew  droit  en 
eourir  lea  haaardaj  mala  11  est  antrement  qnand 
racbeteur  a  Tonlu  adiets  condltonellement 
nne  dioae  fntuze,  et  son  Intention  n'est  pas 
doatense  lorsqne,  comme  dans  le  cas  dont  noos 
parlons,  n  s'est  serri  d'expresslon  (xmdltlon- 
elles ;  lea  fruits  qnl  nattront" 

Tropltmff.  De  la  Yente.  {  204. 

Bandrr-Lacantinerie  says:  "La  premiA«  re- 
(le  T^salte  de  I'art  1130,  anx  termes  dnqnel 
les  choses  fatnres  oeavent  toe  I'objet  d'ane 
obli^tlon.'  On  pent  done  vendre  une  chose 
future,  c*eat-ft-dire  nne  chose  n'exlstant  pas 
actuellement,  mais  dont  Texistenoe  est  possible 
dans  Tavenir.  Alnsl  je  puis  vendre  en  tout 
ou  en  partie  la  r^olte  de  vln  on  de  bid  que  Je 
feral  Tannte  prochalne  dans  ma  propridt^.  II 
est  Tral  que  Je  puis  ne  r^colter  nl  vin  nl 
la  gr£le  on  tout  autre  accident  peat  d^tmire  la 
rto}lte;  mais  U  est  {wesible  que  J'ale  une 
r^Ite,  et  cela  soffit  pour  que  la  rente  qua 
J'en  fais  ne  solt  pas  sans  objet  II  en  smit 
eutrement  si,  an  moment  de  la  voite,  la  rfcolte 
Tmdae  ftalt  d^A  Mtrnlte;  alora  oe  seralt  la 
seconde  rSgle  qui  deviendralt  apidieable.  Ia 
rente  d'une  chose  fotara  eat  le  plus  sotiTent  nn 
contrat  altett^ ;  Pal4a  peat  d*idllenn  augmen- 
ter  on  dlminwr  snlvant  les  dansee  eonvenaes. 
Alnsl  Je  puis  vendre  ma  r^lte  moyennant 
nn  prix  ferme  qni  me  sera  pay<  quoi  qu'U  ar- 
rive; Je  puis  la  vendre  k  raison  de  tant  le  tm- 
neaa  de  vin  ou  de  taut  rbectolite  de  bl&  Dans 
le  premier  cos,  I'acheteur  derra  le  prix  con- 
venn,  mCme  si  la  recolte  est  nolle ;  dans  le 
second  cat,  il  ne  paiera  que  les  qoantitds 
colt&i,  mais  11  les  paiera  au  prix  convenn 
d'avance,  sans  gu'il  ait  ft  tenir  oompte  da  coara 
du  Tin  on  de  hU  au  moment  de  la  rfoolte;  11 
y  aura  encore  al6a,  mais  moiudre."  Baudry- 
Lacantinerie,  Contrat  de  Vente,  S  97. 

Laurent  says:  "La  vente  dee  cboses  futures 
est  alfiatoire  quaad  lea  parties  out  entendn  ven- 
dre et  acheter  nneoAance;  telle  eat  la  vente  d'une 
i^coite  qnand)  dans  la  pens^  dee  parties  oon- 
tractantes,  c'est  nne  ecp^ance  qui  fait  Tobjet 


de  la  convention;  qa*n  r  &lt  dea  fmilB  oo 
qn'Il  n>  m  ait  point,  racbeteur  denm  payer 
le  prix,  ear  le  prix  rei^dKnte  la  ekMoa,  U  ne 
wpr<Miite  pas  lea  ftnlts.  Qnand  lea  fruits  fu- 
ton aont  I'objet  da  omtrat.  il  n*j  anrm  pas  de 
TCDtt  irtl  a  p^t  de  firnlta.  Oela  Mt  Aemn- 
taize."  Luuent,  De  la  Vent^  |  SB.  UtAlics 
are  oara)   Delatd  sbtb  : 

**D9  la  vente  dss  efcofot  VUDrea. 

"Les  cjK>Bea  fntorea  et  qnl  n'ont  pom  d'ezut- 
ence  actuelle  peavent-dles  4tre  vendaesT  L'af- 
firmative  n'wt  pas  doutaose;  aeulement  il 
s'a«lra  d'interprgter  Fintmtion  dea  parties,  poor 
aavoir  si  dfis  ft  present  elles  se  sent  ou  noo 
dafinitivement  U€eB.  .Ont-ellea  mtenda  ne  faire 
le  contrat  que  si  la  chose  se  rfialisait?  AJors 
la  vente  sera  subordonnde  a  eette  realisation  qui 
constituera  une  v&ltable  condition  saspenBiTe. 
Ont-elles  au  cootralre  entenda  contracter  ft 
toute  6v4nementr  Alors  la  vente  sera  vaUble. 
lore  mdme  que  la  chose  n'existerait  jamais,  car 
vente  n'a  paa  en  poor  obJet  la  chose  elle-mtaif. 
mais  la  ckanct  que  cette  chose  exist&t. 

"Un  exemple  montrera  I'exactitade  de  cette 
distinction.  Le  pro^dtaite  d'nue  Tlsne  vend 
la  rCoolte  de  Tan  prochain  ft  raism  de  tel 
par  tonneao  de  vin  rteoltft.  H  eat  Ucai  CTidest 
qae,  dans  ce  cas,  les  pattiee  ant  eu  cb  vne  la 
rtooUa  ene-mBma,  at*  que  si  cette  rdooHe  n'ez- 
lite  paa,  la  wtte  eat  nolle  feate  d'ohjet.  llais 
si  ellaa  acmt  convennea  que  la  vuite  de  la 
r«c<^te  a  Ueo  poor  tA  prix  et  i  forfmU,  alors 
la  vente  a  poor  obJeC.  n<Hi  plus  la  rfcolte,  mais 
la  Oconee  da  la  rfeolte,  qui  peat  avoir,  atiaa  les 
dramstanoea  one  valenr  trfts-snp^ieore  on 
trda-Inf&rienre  an  jhtIx  sUpuM  et  cette  ventf 
est  valable  Uaa  mfime  qne  la  r^colte  eerait  toot 
ft  falre  ttuUe.  L*imi>ortance  du  prix  sera  VQt- 
ment  principal  qu'on  devra  consnlter  pour  sav- 
olr  si  les  parties  ont  vouln  faire  on  contrat 
commntatif  ou  nn  contrat  parement  alCatCHre." 

Delsol,  De  la  Tente,  {  422.  (Italics  are  oma) 

Baudry-Lecantinerie  again  says; 

"Alnsi  je  puis  votdre  la  r^lta  qoe  iMn 
vignoble  prodnira  I'annfe  prodialne,  «t  je  puis 
faire  oette  vente  ft  tant  la  mesnre,  par  exemple. 
ft  2,000  tr.  le  toaaean,  oa  poor  on  prix  fmne, 
«xem]^ ;  toote  la  rfctrfte  poor  00,000  fir. 

**Dan«  ee  demlw  cas,  racheteor  devra-a-t-U 
pi^er  aim  prix,  al  la  rteolte  eat  nolle  on  a  pea 
j^ka,  par  axemple  si  la  gdte  Pa  d£trait»  on  I'a 
rddttlte  ft  dee  |W(vortfMis  ai  exigoea  qnil  as 
wit  pas  la  peine  de  vendangtr,  parea  qoe  let 
traia  absorbwalent  et  au  delft  le  prodoit?  Tout 
depend  de  la  nature  de  la  oonvenMon  fmtte  entre 
lea  partita.  SI  c'est  seulement  le  cfaaace  d^ine 
rteolte  qui  a  felt  Tobjet  du  coatrat,  aknrs  c'est 
one  simi^  cspfirance  qui  a  it€  vendoe;  I'acbet- 
eor  devra  payer  atm  prix,  quel  qo'i!  arrive, 
mfime  id  la  rfcolte  eat  nolle.  H  y  a  vente 
al«atoire,  et  le  prix  aaza  natanUemeat  m 
Hx6  en  cons^iuMoe.  Qoand,  aa  contraire.  les 
parties  tmt  traitC  en  voe  d'one  rtotlte  totore. 
et  non  du  simple  eqpoir  d'one  rto>lte,  la  vente 
sera  non  avenue  faute  d'objet  s'il  n*/  a  pas 
de  rfcolte  oa  s'il  y  a  nne  rtfcolte  ft.  pea 
nulle ;  car,  en  droit,  presque  rim  Cqnivanl 
a  rlen.  Dana  ce  dernier  caa*  U  y  a  Tcnte  cos- 
ditionelle." 

Dee  OblifatloBs,  |  247.  atallca  ar«  omi 

Moorlon,  yvL  S,      193,  saya: 

"La  vente  pent  avoir  poor  objat  daa  dioeti 
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fntares:  par  exemple,  la  rtcolte  de  tel  vlfno- 
ble."  Article  1138.  "II  Importe  alors  de  aaToir 
ce  gal  a  vendn.  Est-ce  la  chance  de  la 
r«colte— o«  la  rSooUet  Dans  le  premier  caa,  la 
TBnte  est  complement  al^atolre.  L'achetear  dolt 
son  prix  toot  entier,  mfime  en  Vabseice  de  tonte 
rtfcolte.  Dana  le  sec<»id,  elle  est  en  quelqae 
sorte  oommuitftioe  «l  Matoire.  81  le  vignoble 
donne  mie  ricolte^  I'achetenr  doit  ion  toat 
entier,  quolque  la  rfcolte  soit  pen  abmidante; 
sooB  ce  rapport,  la  vente  eat  altetcdre,  car  II 
peat  7  avoir  nne  r^lte  trfis  abondante  ou  ane 
trSa  maavalae  r£colte.  Hals  b1  la  rteolte  nian- 
qne  abwlameBt,  ou  mtaie  d  le  ignoble  n'a  pro- 
dait  qae  qnelqae  boutelllei  de  rtn  (car  en  droit, 
presqae  rlea  est  considers  comme  rlen),  I'ache- 
tear  ne  d<dt  pas  son  prix,  putaqu'il  I'a  promls 
en  ^change  d'ane  r^colte  que  le  vendear  ne  pent 
pas  lal  livrer.  Sons  ce  rapport,  la  Tente  est 
commotative. 

**MaiB  &  quel  dgne  reconnaltra-t-on  si  c'est  la 
chance  de  U  r^olte  on  la  rfcolte  qat  6t6  ven- 
due? Lee  drcoostaDces  telalreront  le  jnge.  II 
fant  snrtoat  comparer  le  prix  ft  la  valenr  or- 
dlnaire  des  r^coltes  qae  produit  le  vljnioble.  S'U 
est  4gal  on  ft  pen-i^a  €gal,  on  sappose  qa'il  a 
4t6  promis  en  tehansre  de  la  rtScolte.  S'il  lui 
est  tr^s-ioferiear,  on  suppose  qu'il  a  6t6  ac- 
cepts comme  ^olvalent  de  la  diance  de  la 
r«colte." 

From  these  quotations  It  is  very  evident  tbat 
the  question  oi  That  formed  tiie  subject  of  the 
sale,— the  future  Crop,  or  the  hope  tb«eofr^ 
one  ot  what  was  the  Intention*  of  tiie  parties ; 
that  iSr  of  the  Interpretation  of  the  ecmtract 
Contracts  must  be  Interpreted  from  the  terms 
of  the  writings  evidencinc  tliem,  and  from  the 
circumstances  surrounding  tbem.  In  contracts 
of  the  nature  of  the  one  here  In  question,  the 
main  circumstance  would  be  the  comparison 
between  tlie  value  of  the  crop  If  it  materialized 
and  the  price  fixed  In  the  contract  Of  the 
benefit  of  this  circumstance  the  court  Is  de- 
prived In  the  present  Instance,  as  was  fully  ex- 
plained in  the  opinion  handed  down  on  the  re- 
hearing. The  other  notable  circamstances  are 
pointed  out  in  the  same  opinion.  They  are, 
on  the  one  part :  First,  that  the  purchaser  had 
been  In  the  Iiablt  of  buying  orange  crops  In  ad- 
vaoce  on  a  speculation,  and  that  not  nnft«- 
qaently  these  crops  had  perished  entirely  from 
oi^d  weather,  which  In  that  locality  hang  ever 
aa  a  Damoele*  sword  over  the  head  of  the 
orange  grower;  and,  second,  that  the  pur- 
diaaer  paid  the  larie  Kim  of  $4,000  eaah,  with- 
out a  word  of  stipuiation  for  its  return  ou  any 
cmtingency ;  and  they  are,  on  the  other  part, 
that  never  before,  within  the  memory  of  the 
oldest  inhabitant,  had  the  trees  been  kilted  ont- 
rit^t,  or  BO  Injured  as  not  to  produce  a  crop 
the  second  year  following,  and  that  the  pur- 
chaser stipulated  that  the  vendor  should  famish 
the  teams  end  carta  and  drivers  tor  moving 
the  two  crops. 

First,  aa  to  the  terms  of  the  ctmtract :  It  Is 
undeniable  that  the  wording  of  the  contract  Is 
peculiar,  and  that  a  strong  inference  arises 
of  Its  having  been  ao  made  advisedly.  In  de- 
•criblng  the  cnqw,  the  vendw  might  have  said, 
sfanply,  '*Tbe  two  orange  crop*  (rf  the  years 
1800  and  1900  on  my  place,"  or,  "The  two 
orange  crops  that  the  trees  on  my  place  will 


produce  In  the  years  1800  and  1000."  Instead 
of  this,  he  Industriously  explains  what  Is  meant 
by  "tiie  two  crops  sold."  After  saying  that  he 
has  sold  two  crops  of  oranges  on  his  place,  he 
goes  on  and  adds  the  videUoet,  "L  e. :  Ist. 
All  oraages  that  my  trees  may  produce  In  the 
year  1890.  2nd.  All  oranges  that  my  trees  may 
Sffodnce  In  the  year  1900."  This  spedficatioa 
moat  unqnestionably  be  hdd  to  control  the  more 
general  terms  made  use  of  prevlonsly.  They 
were  Inserted  In  tbe  contract  for  that  very 
purpose.  Now,  why,  If  ahnply  tiie  future  cr^ 
were  In  eontemplatiwi,  the  simple  fnture  f<Hm 
of  the  verb  should  not  have  been  used?  Why 
should  the  conditional  future  or  potential  form 
of  the  verb  have  been  used,  as  if  mere  potential 
crops,  or,  in  other  words,  the  hope  of  crops,  had 
been  In  contemplation?  In  the  above  exteacts 
the  simple  future  Is  Invariably  used  In  describ- 
ing the  fnture  crops.  Thus  Pothier,  **la  r^Ite 
de  vin  que  nous  recenillerons"  ("the  wine  crop 
that  we  shall  gatheO  I  thus  Duranton,  "vente 
des  fruits  que  produira  tel  fonds"  ("sale  of  the 
crops  that  such  a  tract  of  land  shall  produce") ; 
thus  Troplong,  "rente  des  fruits  qui  nattront" 
("sale  of  the  fruit  that  will  be  produced"); 
thus  Baudry-Lacantlnerle,  "la  rficolte  que  Je 
feral  I'annee  procfaalne  dans  ma  propriety" 
C'the  crop  I  shall  make  next  year  on  my  pnth 
erty");  thus  Delsol.  ''la  r<coIte  de  I'an  pro* 
chain'*  ("the  crop  of  next  year**) ;  thus  Baudry- 
Lacantlnerie  agiUn,  la  rto>Ite  que  mon  vlgno- 
ble  produira  Tannfla  prochalne"  ("the  crop  my 
vineyard  shall  produce  next  year'O ;  tiins  Hour- 
Ion,  "la  r«colte  de  tel  vignoble**  ("the  crop  of 
such  a  vineyard");  thus  Rtrdesaus,  "tout  ce 
qne  produira  le  champs'*  ("all  that  the  field 
shall  produce").  In  all  these  cases  the  ftnm  of 
expression  Is  such  aa  to  give  rise  to  the  infer- 
ence that  tbe  parties  had  in  mind  a  crop  that 
would  come  Into  existence,  whereas  the  form, 
"all  oranges  that  my  trees  may  produce,"  raises 
no  such  inference,  but,  on  the  contrary,  from 
the  fact  that  the  simple  form  la  made  to  give 
place  to  this  peculiar  one,  gives  rise  to  an  In- 
ference, and  an  Inference,  at  that,  of  consid- 
erable strength,  that  the  parties  made  use  of 
the  potential  mood,  instead  of  the  simple  In- 
dicative, advisedly.  In  orAer  to  describe  crops 
not  simply  future,  bat  also  merely  potential. 
Delsol,  in  the  extract  above,'  says  tiiat  the  sale 
must  be  held  to  Iiave  been  of  a  mere  hope,  where 
the  parties  have  contracted  "a  tout  Mnement." 
The  literal  trandation  of  this  would  be,  "at 
an  events* ;  a  frew  and  more  Idiomatic  transla- 
tion would  be,  "subject  to  all  oontingendee," 
or  "on  th«  aaanimption  <ii  all  contingencies,*' 
or,  again,  "the  purchaser  taking  all  chances,** 
or  "assuming  all  risks."  This  last  translaticm 
would  make  this  authority  fit  exactly  the  case 
in  hand.  Baudry-Lacantinerle,  In  the  extract 
above,  says  that  the  sale  must  be  held  to  have 
been  of  tiie  mere  hope  where  the  parties  have 
contracted  "moyennant  nn  prix  ferme  qui  me 
sera  payfl  quoiqu'il  arrive";  anffUoe,  **in  con- 
sideration of  a  lump  price  to  be  paid  me,  no 
matter  what  happais."  In  tbe  case  In  hand 
the  price  was  of  that  character,  and  the  pur- 
chaser "aasumed  all  riaka,"  which  may  be  said 
to  be  fully  the  equivalent  of  "no  matter  what 
happens."  Thus  authority,  again,  would  seem 
to  fit  tiie  case.  Tt»  purchaaer,^^owinc  jfnU 
Digitized  by  CjOOglC 


996 


«2  SOUTHBBN  BEPORTEB. 


well  that  the  crop  mlffht  ner^  materiall»,  paid 
cash,  and  nncondiUonallr,  $4,000,  and  bound 
himself  to  pay  at  a  fixed  date,  and  likewlw 
uncoodltlonally,  the  balance  of  the  price ;  and 
he  assamed  all  risks.  On  further  conaidaation, 
the  mart  is  satisfied  tliat  this  assnmptlon  of 
all  risks  meant  that  the  purchaser  assomed 
the  risk  of  the  crops  uevor  matcrialixinK,  and 
that  therefore  the  sale  warn  marely  of  tlw  hope 
of  the  crapt.  At  the  time  this  contract  was 
entered  Into,  the  defendant  had  tlw  hope  or 
chance  that  his  mwnge  trees  would  itrodneo 
crops  of  oranges  In  1899  and  1900.  His  chance 
in  that  regard  he  eonv^ed  to  the  purchaser. 
In  consideration  ni  the  price  paid  and  to  be 
paid,  the  pnrchaser  stepped  into  his  shoes. 
From  that  moment  he  had  no  farther  chance 
in  connection  with  the  crop  and  no  fnrtlier  risk, 
and  from  the  same  moment  the  porchaser  had 
all  the  chance  and  all  the  risk. 

In  addition  to  the  extract  from  Dictionnalre 
du  Digests,  on  Substance  des  Pandectes  Jus- 
tiniennes,  i>ar  M.  TheTenot-Desaaulea,  quoted  In 
the  opinion  od  rehearing,  going  to  show  that 
the  flsiierman  who  sells  the  cast  of  his  net 
warrants  that  the  net  shall  be  cast,  or  that 
the  conditions  essential  to  the  casting  of  the 
net  shall  omtinae  until  tlte  time  comes  tor 
the  casting,  plaintifTa  connael  quota  the  follow- 
ing: "Ainil  dans  nn  cas  ompioM  k  celni  que 
nous  aviHU  prfira  288^  lorsauNm  pCdienr 
a  vendu  an  ooop  de  fiM.  si  la  peehen'a  paa 
lien  par  force  majeure,  U  sera  tibfei;  mala 
celui  qoi  Inl  avait  prmiis  on  prIx  ne  Ini  payera 
rien."  Fardeasus.  Coars  de  Droit  Commercial, 
806.  This  goes  very  far  toward  convincing  the 
court  that  it  was  in  error  in  htrfding  that  such 
a  warranty  does  not  accompany  the  sale  In  the 
case  of  the  fisherman;  but,  granting  that  the 
court  was  In  «Tor  in  that  respect,  this  would 
not  be  to  say  that  in  the  present  case  the  ven- 
dw  warranted  the  continued  existence  of  the 
trees.  The  case  can  be  easily  distinguished  from 
that  of  the  sale  of  the  cast  of  a  net  In  the 
latter  case  the  hope  is  based  on  a  condition  of 
things  to  exist  in  the  future,  and  the  contract 
presapposea  that  the  condition  will  exist;  the 
sale  is  not  of  the  hope  that  the  net  will  be  cast, 
but  of  the  hope  of  the  result  the  casting. 
In  the  former  case  the  hope  Is  baaed  on  the 
actiul  Kcisting  condition  of  things.  The  seller 
says  to  the  purchaser,  "Such  as  my  hope  or 
my  chance  is  at  tha  present  time,  I  sell  It  to 
you."  If  in  fbe  case  of  the  fisherman  a  rimllar 
ctmtraet  wwe  made  (that  Is,  It  the  risk  were 
made  to  include  not  only  the  result  of  the  cast- 
ing, but  also  the  eventuality  of  the  net's  being 
caat),  then  the  case  would  be  different,  and 
the  contract  would  have  to  be  enforced  as 
made;  and  the  fisherman  would  be  liberated 
from  warranty,  saving,  of  coarse,  as  to  his 
own  acts. 

Plaintiff  quotes  from  Fuzler-Herman,  Oode 
Annotfi,  vol.  4,  {  5,  as  follows:  "In  case  of  a 
thing  future  and  uncertain,  the  formation  of 
the  contract  Is  subordinated  to  the  realization 
of  the  thing  sold,  in  such  a  manner  that  the 
uon-realization  of  the  thing  renders  the  con- 
tract radically  null  for  the  want  of  an  object; 
and  it  l9  the  same  when  a  penal  clause  has 
been  added.  •  *  •  Such  a  clause,  far  from 
raliduting  the  contract  of  sale,  and  furnishiug 


It  an  object,  partidpates  itself  In  the  auBIty 
in  which  the  contract  Itself  is  stricken.'*  What 
is  here  said  la  true  only  of  the  sale  of  a  thing 
to  come  hereafter  into  existence,  such  as  f utore 
crops;  but  It  la  not  true  of  the  sale  of  a  pres- 
ently existing  thing,  such  as  a  hope.  The  an- 
notation Is  taken  from  the  decision  of  the  court 
of  I^on  In  the  case  of  Rodet  against  Ladia- 
pelle,  18th  of  May,  1854,  reported  among  the 
dedskms  of  the  year  1S55.  It  waa  the  sale 
of  some  shares  of  the  atodc  of  a  mtning  com- 
pany thereafter  to  be  organised,  the  organlaa- 
tion  of  whldi  fell  throngh.  Fart  ot  the  price 
had  been  paid  cash,  and  a  penal  clause  insert- 
ed to  provide  for  the  contingency  of  Uie  par- 
ties not  complying  with  their  contract.  The 
suit  was  for  the  return  of  the  price,  and  also 
for  the  recovery  of  the  penalty.  The  defend- 
ant was  willing  to  restore  the  price,  but  not  to 
pay  the  penalty.  The  court  held  that  the  con- 
tract of  sale  was  null  for  want  of  an  object, 
and  that  the  penal  clause  was  also  null  be- 
cause it  was  an  accessory  obligation  partaking 
of  the  nullity  of  the  prindpal  obligation.  The 
case  would  have  been  different,  said  the  court. 
If  the  sale  had  been  of  a  hope,  or  if  the  vendor, 
tn  addition  to  binding  himself  to  sell  the  shares, 
had  warranted  that  the  company  woold  be  or- 
ganised. The  dedslon  itself,  and  the  annota- 
tion of  the  raportw  of  It,  fully  distinguish  the 
case  from  that  of  the  sale  ot  a  hopob 

Am  attempted  to  be  shown  In  the  opinion 
handed  down  on  rehearing,  the  parties  dearly 
contemplated  that  the  crops  might  prove  a 
total  failure.  They  had  proven  so  before,  not 
unfrcQuently.  It  la  safe,  therefore,  to  say  that 
by  assuming  all  risks  Uie  purchaser  assumed 
this  risk  of  total  failure.  From  this  It  would 
follow  that  the  clause  obligating  the  vendor 
to  furnish  teams,  carts,  and  drivers  to  move  the 
crops  Is  not  inconsistent  with  the  view  that 
within  the  contemplation  of  the  parties,  and 
within  the  meaning  of  the  contract,  the  crops 
might  prove  total  failures,  and  there  be  no 
crops  to  move.  This  clause,  therefore,  la  not 
inconsistent  with  the  theory  of  the  sale's  hav- 
ing been  merely  of  the  hope  of  the  ckhim. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  plalntUTi  salt  be  dismissed  at 
his  cost,  and  that  ha  be  condemned  to  pay  to 
the  defendant  the  sum  of  $4,000.  with  legal 
Interest  thereon  from  the  1st  dsy  ut  Decem- 
ber. 1000,  and  Oat  the  plaintiff  pay  the  costs 
of  this  appeal. 

BKEAUX  and  BLANOHABD,  JJ^  dissent, 
adhering  to  their  views  as  expressed  tn  tiie  flnt 
decision  handed  down  by  the  court. 


ILLINOIS  CENT.  B.  00.  T.  OABBISOM 
etal. 

(Supreme  Conrt  of  HIssisaippL   Nov.  24,  UNttJ 
EQUITT— INJUNCTION— MULTIPUCITY  OF 

anrrs—coNTiNuiNa  trbsfa8& 
1.  A  railroad  was  defendant  In  several  actions 
for  trespass,  the  liability  in  each  depending  on 
whether  the  track  had  bem  properly  construct- 
ed. The  injury  complained  of  was  a  conatantlv 
recurring  one,  and  plaintiffs  had  previously  saed 
for  the  trespass,  and  intended  to  conUnoe  to  do 
so  in  the  firtare.  ffeUL  that  equity  has  jurisdi^ 
tion  to  resbvln  the  actions  and  consolidate  thcsi. 
to  prevent  the  endless  multiplicity  of  suits. 
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Appeal  from  chancery  court,  Madison  cotm- 
cy;  H.  a  Conn,  Qhnffftllor, 

Salt  by  the  XUlnols  Oential  BaOroBd  Com- 
pany against  James  Oairlson  and  others. 
From  a  decree  tos  defendants,  comidalnant 
appeals.  Beveraed. 

The  lUinols  Central  Railroad  Company  fll- 
ed  the  hlU  to  enjoin  defendants  proae* 
cntlog  their  seven  dUferent  actions  In  a  Jus- 
tice of  the  peace  coiu*t  In  said  county,  and 
the  equity  relied  on  in  the  bill  Is  that  these 
different  suits,  prosecuted  by  seven  different 
plaintiffs,  acting  by  the  same  attorney,  con- 
stitute a  multiplicity  of  suits,  which  It  Is  en- 
titled to  have  enjoined.  It  further  alleges 
that  it  is  filed  for  an  Injunction  to  restrain 
a  multitude  of  suits  pending,  and  othran 
which  are  threatened,  every  one  of  which  Is 
by  persons  pecuniarily  Irresponsible,  and  bas- 
ed on  what  they  themselves  charge  in  th^ 
bill  of  particulars  Is  an  Injury  which  is  con- 
stantly recurring.  The  bill  prays  for  an  or- 
der restraining  plaintiffs  from  further  prose- 
cuting these  and  other  suits  growing  out  of 
these  same  facts,  and  consolidating  them  all 
in  the  chancery  court  Defendants  all  an- 
swered the  bill.  The  cause  was  heard  on  the 
bUI,  answer,  and  affldavlts.  On  the  hearing 
the  chancellor  rendered  a  decree  dlSBOlving 
the  injunction. 

Hayes  A  Harris,  for  appellant.  Brame  A 
Brame  and  B.  A.  Howdl,  for  appdleea. 

WHITFIBLD,  0.  J.  The  case  of  TribMe 
T.  BaUroad  Ga,  70  Miss.  182, 12  South.  82, 19 
L.  B.  A.  660;  85  Am.  St  Bep.  6^  is  a  rery 
diffmnt  case  from  this  one.  There  the  dam- 
age resulted  from  a  single  past  trespass, 
completed  and  ma  with;  hmce  not  to  oc- 
enr  again  in  the  futvre.  The  opinion  of  the 
court  In  that  case  expressly  stated  that  tiie 
Jurisdiction  of  the  chancery  court  to  enjoin, 
on  the  part  of  one,  suits  of  many,  or  e  oon- 
▼wso,  1>  maintainable  where  there  is  a  "com- 
mnntty  of  Interest  In  Uie  snbject-matter  of 
the  controrersy,"  or  where  then  a  c«n- 
mon  r^t  or  title.'*  The  case  of  Brinkerhoff 
r.  Brown,  6  Johns.  Cfa.  18^  Qlustratei  the 
exerdse  of  the  Jurisdiction  where  tiiere  is  a 
common  right  oa  tba  part  of  one  against 
many,  as  does  FoQock  t.  Institution,  U  Mlsa,, 
at  page  296,  and  these  two  cases  are  square- 
ly In  point  TtM  cue  of  City  of  Albert  Lea 
T.  Nielsen.  88  Minn.  246,  86  N.  W.  88,  la  di- 
rectly in  point,  also,  on  the  only  question  tn- 
Tolved,— whether  the  jnrlsdlcthm  exists.  We 
<to  not  now  consider  the  merits  of  the  case,-^ 
we  inquire  only  whether  the  chancco'y  court 
has  the  Jurisdiction;  and  the  case  in  88 
Minn.,  86  N.  W.,  is  directly  in  point  on  that 
Iffoposttlon.  The  Tribette  Case  holds  that 
the  Jurisdiction  la  not  uerdsable,  as  main- 
tained by  Mr.  Pomeroy,  -when  ttie  commn- 
nity  of  intoest  consists  merdy  in  the  fact 
that  the  same  question  of  law  and  similar 
questions  of  fact  are  InTolved  In  the  several 
cases.   We  do  not  rest  Uie  exercise  of  the 


Jurisdiction  here  on  that  proposition,  but  on 
the  express  holding  in  the  Tril>ette  Case  that 
the  Jurisdiction  exists  when  there  is  "a  com- 
mon right  or  title,"  or  "a  community  of  in- 
terest in  the  subject-matter  of  coutroro^." 
We  hold  that  the  Jurisdiction  Is  maintainable 
in  this  case  for  the  following  reasons:  First 
This  Is  not  the  case  of  a  single  past  tres- 
pass, over  with  when  it  occurred,  for  all 
time,  as  was  the  Tribette  Case.  The  vary 
first  sentence  in  the  brief  of  learned  counsel 
for  appellant  In  that  case  (page  182,  70  Miss., 
page  32.  12  South.,  and  18  L.  B.  A.  660,  86 
Am.  St  B^.  612)  shows  that  the  v«7  p<^t 
on  which  that  case  turned  was  that  the  fire 
was  a  "single  past  trespass,"  and  on  page 
188.  70  Miss.,  page  88,  12  South.,  and  10  L. 
B.  A.  660,  86  Am.  St  Bep.  612,  the  authori- 
ties are  cited  to  that  point,  whereas  here  (a) 
there  were  some  10  suits  brought  in  1899. 
some  of  which  were  compromised,  and  s(8n» 
of  which  were  tried  and  won  by  Ibe  railroad: 

(b)  there  were  23  different  claims  propounded 
a^lnst  the  railroad  in  1882,  all  represented 
by  7  plaintiffs,  who  sued  for  themselves  on 
thdr  own  7  claims,  and  also  fbr  the  other 
claims  which  had  been  assigned  to  than; 

(c)  it  fiirther  appeaxa  tbat  some  of  the  plain- 
tiffs  in  1899  are  also  plaintiffs  here,  bringing 
new  salts  grounded  on  substantially  the  same 
state  of  facts;  (d)  the  parties  now  suing  ex- 
pressly declare  that  they  expect  to  hstag 
new  suits  Indeflmltely  hi  the  future;  (4  and 
they  are  all  averred  to  be  Insolvent  and  un- 
able to  pay  court  costs.  In  every  one  of 
these  cases-^st.  present  and  future— ithe 
liability  of  tiie  railroad  company  depends 
upon  whether  It  has  prpperly  constructed  its 
railroad  track.  The  determination  of  tbat 
questlMi  wlU  settie  all  cases  so  long  aa  the 
wnbankmait  remains  unchanged  In  its  cmi- 
dltion.  HOTe  tbere  Is  ifialnly  a  "common 
tigW  asserted  t^^  tiie  railroad  against  all 
ttiese  various  parties,  and  Tribette  v.  BaU- 
road Go.  in  such  case  maintains  the  Juris- 
diction. Surely,  on  these  facts,  the  Jurisdic- 
tion of  the  chancery  court  to  convme  all  the 
parties  in  one  suit;  and  to  determine  therein 
the  single  questitm  on  which  liability,  past, 
present  and  future,  depends,  so  as  to  pr^ 
vent  this  endless  multiplicity  of  suits,  wlttt 
Ito  attendant  usdess  consumption  of  time 
and  costs.  Is  too  well  settled  by  modem  au- 
thorities to  be  doiU)ted.  See  authorities  in 
brief  of  counsel  for  appelant  snd  In  note 
of  Mr.  Freeman  to  Woodward  v.  Seely,  SO 
Am.  Dec.,  at  page  463.  The  case  of  Pollock 
V.  Savings  Inst  expressly  malntelns  the  equlr 
table  Jurisdiction  in  this  class  ot  cases.  Bee 
especiaily.  pages  286,  287,  61  Miss.,  snd  ao- 
thoritles  cited.  This  case  fialls  squarely  witlb 
in  Mr.  Pomeroy's  fourth  class  (Bcction  2SS  of 
volume  1,  2d  Bd.).  Pollock  v.  Savings  Inst 
went  far  beyond  Bishop  v.  Bosoibaum,  S8 
Miss.  84,  as  therein  expressly  pointed  out 
See,  especially.  Insurance  Go.  v.  Van  Cleave 
aOOl)  191  Bl.  410,  61  N.  m  94;  Smith  v. 
Dobbins,  87  Ga.  308.  18  S.  Bl  489^ 
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Of  fioune,  w«  lay  nothing  upon  tin  mfltlta 
of  the  esM.  That  la  for  Uie  dumeety  oourt 
on  final  hwrlnc.  We  determine  the  only 
qneotltui  now  btfore  usr-that  eqaity  has  Jn- 
risdlctkm  of  the  case  made  by  the  hill  b^w. 

Decree  rerereed,  InJ auction  r^nstated,  and 
the  canee  remanded. 


WOODS  T.  STATE. 

(Supreme  Court  of  ftHsslBBippL  Nor.  24.  1902.) 

HOMICIDB-INDICTMBNT— TIIIA1.-INSTRUO- 
TI0N8. 

h  An  indictmoit  charging  that  two  peraana 
named,  on  a  certain  das,  willfully,  felonioa^l;, 
and  "each  of  hia  malice  .aforethought,  did  then 
and  there  kill  and  mnider"  H.,  etc.,  was  not  ob- 
jectionable on  the  ground  that,  "if  each  of  hia 
malice  aforethon^r  did  the  klllhic,  it  was  er- 
ror to  ioclade  them  both  in  the  aame  indict* 
ment 

2.  An  Instractiou  In  a  proaecntlon  fOr  homt* 
cide  that,  if  the  jury  belleTod  certain  Cacta  to 

be  proved  by  the  evidence  beyond  a  reaaouable 
donot,  they  should  And  defendant  guilty  aa 
charged,  nnleaa  they  believed  bim  guilty  of  mao- 
alannter,  was  erroneooa,  as  in  effect  directing 
the  jury  to  return  a  verdict  of  guilty  of  man- 
slaughter unlasa  the  jury  shonld  convict  him 
of  mvriet. 

Appeal  from  drcnlt  court,  Leflore  county; 
F.  E.  Larkin,  Judge. 

Lee  Woods  was  convicted  of  manslaughter, 
and  he  appeals.  Berersed. 

Coleman  &  Bay,  for  appellant  MonnM 
IfcCln^,  Att7.  CfiiL,  few  the  Stata 

TBBRAI^  J.  me  appellant^  being  convict 
ed  oi  manalanghter  and  aeotenced  to  the 
penitentiary,  appeals,  and  assigns  several  er- 
rors In  the  proceedings  against  him.  Be  de- 
mutred  to  tba  Indictment,  which  waa  orw- 
ruled,  and  of  that  he  complains.  The  indict- 
ment, In  proper  form  in  other  reapecta,  al- 
legflB  "that  Lee  Wooda  and  Wiley  Sbor^  In 
Bald  county,  oat  the  SOth  day  of  June,  lQtt2, 
willfully,  feknlonaly,  and  each  of  his  malice 
aforethought;  did  tbea  and  theie  kill  and 
murder  Henry  Hog,  against,"  etc  The  de- 
fect In  Indtottnent  pointed  out  In  flie  a»- 
slgnment  and  brief  of  apiwUant  la  "that, 
when  It  Is  charged  that  each  of  hia  malice 
aforethought  did  the  USilng,  it  was  error 
to  include  them  both  in  the  same  Indict- 
ment" The  oldectlon  to  the  Indictment,  in 
our  opinion,  la  rather  critical  and  technical 
than  substantlaL  The  defect  if  admitted, 
does  not  raider  the  Indictment  void,  because 
It  has  long  been  established  that  mala  gram- 
matlca  non  vltlat  chartam,  when  the  mean- 
ing la  apparent 

The  third  and  fourth  Instructions  for  the 
state  are  assigned  for  error.  Aa  we  must 
reverse  the  Judgment  for  anothw  cause,  it  la 
unimportant  that  we  peas  upon  this  ground, 
as  It  cannot  arise  ujKm  a  future  trial;  the 
acquittal  of  Short  having  made  them  in- 
appropriate In  the  further  craslderation  of 
the  case. 

Another  instruction  assailed  as  error  Is  aa 
follows:   "Instruction  No.  6.   The  court  In- 


structs the  jury  that  if  ther  believe  from 
Hie  evidence,  beyond  a  reasmiable  doubt  that 
Henry  Hog  shot  the  sister  of  defendant;  aa 
shown  hy  the  testdOHmy,  and  Umt  defaid- 
ant  then  accosted  deceeaed  wltii  the  xeamA, 
*Damn  youl  you  have  idiot  my  ststar,*  or  sim- 
ilar words,  at  tba  same  time  presenting  his 
rifle  as  If  about  ta  ahoot  Hog,  and  tbat  Hog 
then  raised  his  ptetol  and  wheeled,  and  de- 
fendant then  shot  and  killed  deceased.  Oiej 
win  find  Mm  guilty  as  charged,  unless  they 
believe  him  guilty  of  manslaughter.'*  In  our 
opinion,  the  Instruction  Is  anneons.  It,  in 
effect  directs  a  verdict  for  manslaughter  un- 
less the  Jury  should  convict  him  of  murder. 
And  this  direction  to  flnd  Urn  gaOlty  at 
man^ughtw  is  not  left  to  the  discretSon 
of  the  Jury,  nor  la  It  made  d^>akdeut  upon 
the  lntai>tlon  of  Wooda  in  shoodng,  nor  iqwn 
the  coudltl<m  whethCT  he  Aot  in  self -defense 
or  not  It  Is  too  bare  of  acta  and  their  con- 
nection wlUk  each  ot3ier,  and  of  the  Intent  In 
doing  them,  to  be  a  safe  guide  to  fbe  }ury. 
If  epitomSzed,  tt  IS  as  If  It  said:  **ir  Hog 
raised  his  pistol  and  wheeled,  and  Woods 
I»resented  hia  rifle  and  fired,  and  killed  Hog, 
yon  must  flnd  him  gnllty  of  murder,  or  at 
least  of  manslaughtor.'*  It  does  not  com- 
mend Itself  to  our  ctmsdenoe  or  Judgment 
Reversed  and  remanded. 


ORE  V.  STATE. 

(Supreme  Ooort  of  AOssissippL   Nov.  17. 1900.) 

INOlOnnNt^DBSCRIPTIOH  OT  PBBgQM^ 
AMENOHBNT. 

1.  Where  the  first  count  of  an  Indictment 
diarged  defendant  in  the  name  of  **Charlie  Orr" 
with  baving  committed  a  crime,  and  the  second 
connt  charged  tiie  crime  against  him  aa  **Char- 
lie  DiUard,"  a  motion  of  the  district  attorney  to 
amend  the  second  count,  by  inserting  the  name 
of  "Orr"  instead  of  "Dfllard,"  was  within  Code, 
S  authorising  amendment  la  the  demxip- 

tion  of  any  person  whatsoever  aamad  or  d^ 
scribed  in  an  Indictment 

Aroeal  from  drcuit  court;  Panola  ooon^; 
P.  H.  Lowrey,  Judge. 
Charlie  Orr  was  convicted  of  rape^  and  be- 

aK>eala  Affirmed. 

He  was  Indicted  of  committing  a  rape  up- 
on one  Martha  IMIIard.  TTiere  were  two 
counts  ia  the  Indictment  ^e  first  count 
charged  "Charlie  Orr"  with  havii^  commit- 
ted the  crime,  and  In  the  second  count  "C2mr- 
lle  Dillard"  la  charged  with  having  commit- 
ted the  crime.  On  motion  of  the  district  at- 
torney, the  court  permitted  an  amendment  of 
the  second  count  by  Insotlng  the  name  of 
"Orr"  taiatead  of  "Dinard." 

fiL  W.  Bahiwater  and  A.  W.  Shanda.  for 
appellant  Wm.  Williams,  Aast  Atty.  Ocb, 
for  the  State. 

CALHOON,  J.    The  amendmoit  If  aay 

amendment  waa  needed,  which  we  do  not  de- 

T 1.  See  ludiotmant  and  Information  voL  ST,  Ont 
Dig.  f  Si4. 
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<?tde,  waa  proper  nnder  Code,  {  1435,  noder 
^l:ie  language  "or  other  descrlptira  wbaterer, 
of  any  peiBon  whatsoever,  theorefai  named  or 
•clcBcrlbed."  The  clerical  miMprMoa  In  thU 
i  Etdlctment  Is  perfectly  manlf eat,  the  oon- 
'^.-Ictlon  entirely  prai>er,  and  tboa  Is  no  error 
1x1  the  record. 
Affirmed. 


BARBIEB  EBIXT. 

<Sapreme  Oowt  of  MisaistippL  Nor.  IT,  19(^) 

APFBU*  AND  ERROR— IN TERLOCimjRT  OR- 
DSRB— RIGHT  OF  APPEULL. 

1.  Aq  order  BaBtaialng  a  demorrer  to  a  VfU, 
and  aUowiug  60  days  in  which  to  amend  it.  Is 
uot  a  final  detzea,  aad  fcanee  net  appealablo. 
thoosh  the  coart  aflowa  an  appeal  "to  setUe  the 
Effluctples  of  the  case." 

Appeal  from  chancery  coart,  Tasoo  comi- 
ty: H.  C..  Conn,  Chancellor. 

Action  by  B.  J.  Barrier  agalnat  L  M.  Kelly. 
From  an  Interlocutory  order  sustaining  a  de- 
murrer to  tfae  bUI,  plaintiff  appeals.  Dis- 
missed. 

G.  H.  WUIlama  and  W.  W.  Lockard,  for 
Appeltent  Bamette  ft  Fento.  tat  awellee. 

OALHOON.  3,  We  cannot  take  cognisance 
of  this  appeal  because  it  has  no  warrant  of 
law.  The  same  order  sustains  a  demurfer  to 
the  bUl,  gives  00  days  to  amend  It,  and  yet 
allows  an  appeal  to  "settle  the  prtndples  of 
the  case.*'  i^on  constat  but  appellant  would 
conclude  to  amend.  He  may  hare  done  so, 
for  anght  we  know,  shiee  June  SOth,  the  date 
of  the  decree.  In  order  that  a  decree  may 
be  appealed  fR»n.  It  mmt  be  final  as  to  its 
subject 

Appeal  dlmilBaed. 


BRADentnETT  00.  T.  GVTT  OF  JAOKSON. 
fSnpreme  Coart  of  Ifisrisrippl.  Nor.  24, 1902.) 

LTCBN8B  TAX— BBPBAL  OV  AOT^BFTBCT  ON 
■XUTINO  RIGHTS. 

1.  Code  1802,  S  8886,  Imporing  an  annual 
license  tax  on  commercial  agencies,  was  repeal- 
ed by  Laws  1896,  p.  54.  8  13,  which  did  not 
provide  for  saving  existing  rights.  Held,  that 
the  right  to  collect  the  tax  for  years  prior  to 
the  repeal  ceased  with  the  ivpeal. 

Aiqpeal  from  dmdt  court.  Hinds  coonty; 
Bobt.  Powell,  Judge. 

Action  by  the  city  of  Jackson  agabnt  the 
Bradstreet  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed. 

This  Is  an  action  of  asBmnpalt  brought  by 
the  city  of  Jackson  against  the  Bradstreet 
Company  to  recover  the  sum  of  $300  alleged 
to  be  doe  by  defendant  to  plalntlCC  as  a  privi- 
lege tax  for  carrying  on  the  business  of  a 
coDunerdal  agency  for  the  years  1892  and 
1893.  A  summons  was  duly  issued  and  serv- 
ed on  one  A.  C.  Jones,  alleged  to  be  the  agent 
of  defendant  corporation,  which  was  a  non- 
resident of  the  state.   Defendant's  attorneys 


appeared  for  the  sole  purpose  of  contesting 
the  Jurisdiction  of  the  court,  and  filed  a  plea 
In  abatement  denying  that  A.  C.  Jones  was 
Its  agent,  and  denying  that  It  had  be^  le- 
gally served  with  process.  Issue  was  Joined 
on  this  plea,  and  testimony  heard.  The  court 
held  that  Jones  waa  the  agent  of  defendant, 
and  that  service  of  sarnxnons  on  Jones  was 
sufficient.  Defendant  declined  to  plead  fur- 
ther, and  a  Judgment  was  rmdered  against  It 
for  the  sum  of  $300.  From  that  Judgment  de- 
fendant appealed. 

The  opinion  of  the  coml  contains  a  further 
statement  of  the  facta. 

Harper  ft  Potter,  for  i^ipellant.  Sterling  ft 
Harris,  for  appellee, 

CALHOON,  J.  We  do  not  decide  whether 
the  service  of  process  Is  valid,  nor  whether 
there  was  power  in  a  municipality  in  Hinds 
county  to  tax  appellant  In  view  of  Code  1802, 
8  8336,  providing  that  the  paymmt  of  the  tax 
to  the  auditor,  etc.,  by  a  commercial  agency 
"shall  exempt  the  company  or  party  carrying 
on  such  busUiess  from  the  payment  of  this 
tax  In  any  coonty." 

The  only  remaining  qnestlcm,  and  the  ques- 
tion we  will  decide,  Is  whether  the  case-made 
can  support  the  Judgment  by  default  taken. 
The  policy  of  taxing  the  privilege  of  carrying 
on  commercial  agencies  first  appears  In  our 
legislation  in  Code,  8  3336,  imposing  an  annual 
state  tax  of  $300,  This  was  repealed  by  Laws 
1806,  p.  54,  8  18.  and  the  repealing  act  has  no 
saving  clause.  The  declaration  claims  50  per 
cent,  of  the  state  tax  for  the  years  1892  and 
1893,  levied  by  t^e  city  as  a  debt  The  levy  fen 
by  the  repeal.  The  United  States,  K^itucky, 
Inillana,  New  York,  North  Carolina,  and 
divo^  other  states  have  a  general  law  that 
any  repeal,  miless  it  so  specially  provides, 
shall  have  no  effect  on  the  situation  as  It  waa 
under  the  repealed  law.  Mississippi  has  no 
such  statute,  and  so  comes  under  a  principle, 
nearly  universal,  that  everything  falls  with 
the  abrogated  law  not  fully  executed  under  It, 
except  where  contract  rights  have  vested. 
Especially  Is  this  true  In  matters  of  taxation. 
Cooley,  Tax'n  (2d  Ed.)  p.  18,  notes;  23  Am.  ft 
Eng.  Enc.  Idiw.  500b,  note  5;  Id.  602-507, 
note  3;  Bryan's  Adm'r  v.  Harvey's  Adm'r,  11 
Tex.  311;  Blalrdon  v.  Abel,  5  Iowa,  5;  Oor- 
ley  V.  Sewell,  77  Ind.  816;  Mount  v.  State,  6 
Blackf.  25;  UcQuIlkln  v.  Doe,  8  Blackf.  581; 
Hampton  v.  Com..  19  Pa.  334;  Taxing  Dlst 
V.  League,  129  U.  S.  493,  9  Sup.  Ct  827.  32 
L.  Ed.  780;  WUUamson  v.  State  of  New  Jer- 
sey, 130  U.  S.  180,  9  Sup.  Ct.  453,  32  L. 
Ed.  915.  This  last  case  distinctly  holds  that 
there  is  no  element  of  private  prop^y  In  the 
right  of  a  city  to  tax. 

No  element  of  contract  can  be  predicated  of 
this  case.  Mississippi  is  fully  committed  to 
the  general  doctrine  stated  in  this  opinion, 
French  v.  State,  63  Miss.  651;  Adams  v. 
Fragiacomo,  71  Miss.  417, 15  South.  798;  Mus- 
grove  V.  Railroad  Co.,  60  Miss.  677;  Andlng  v. 
Levy,  57  Miss.  58,  34  Am.  Bap^  43I^^Tbp 
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«ue  doa  not  nijHwrt  the  Judgment  hf  de- 
tnit,  and  me  court  below  does  not  seem  to 
have  bad  Its  attention  called  to  this  question. 
Berened  and  remanded. 


BOABD  OB*  SUP'RS  OF  WARRBN  COUK- 
TT  T.  BOOTH. 

(Suiveme  Court  of  Mississippt  Not.  17.  1902.) 

OOUNTIB»-ATTORNBTS-aiIPZiOTHSNT- 

8TATDTB8. 

1.  Code  1892,  I  293.  providaB  that  the  board 
of  saperrisora  shall  hare  power,  In  Its  discre* 
UoD,  to  emptor  counsel  b;  the  year,  at  aa  an- 
dubI  salary  not  to  exceed  $300,  or  to  employ 
connsel  in  all  civil  caaes  Id  ^Meh  the  count? 
Is  interested.  Held  that,  in  Tiew  of  a  conrse 
of  le^Blation  fCode  1S57,  n,  420,  art  35;  Code 
1871,  section  1885;  Act  Feb.  7.  1872;  Laws 
1876.  p.  109;  Code  1880,  S  2176),  It  was  the 
legisIatiTe  intent  that -the  word  "or,"  in  the 
atatiite,  shoald  be  read  "and,"  and  the  employ- 
ment of  an  attorney  to  defend  dvU  snita  u 
authorized,  though  uere  be  at  the  time  an  at- 
torney employed  by  the  year. 

Appesl  from  drcnlt  court,  Warren  conntr; 
Geo.  Anderson,  Jndiie. 

"To  be  officially  reported." 

Action  b7  R.  T.  Booth  against  the  board 
of  sapenrism  at  Waxren  conn^.  From  a 
judgment  for  ^Intitt,  defoidant  amteals. 
Affirmed. 

The  board  of  enperrfBors  employed  B.  V. 
Booth,  an  attorney  at  law,  to  defend  four 
cItU  snlta  against  the  county,  by  an  order 
duly  entered  upon  Its  minutes.  At  the  time 
appellee  was  so  employed,  the  board  had 
appointed  an  attorney  as  general  advisory 
counsel,  to  attend  all  Its  meetings,  at  a  sal- 
ary of  ^00  per  annum,  under  section  298 
of  the  Code  of  1892.  After  the  serrlcee  had 
been  rendered,  appellee  presented  his  claim 
to  the  board  of  snperrlsors  for  the  fees  In 
the  several  cases,  which  was  rejected  by  the 
board  on  the  advice  of  tb^  attorney.  He 
then  bronght  this  suit  to  recover  his  said 
fees.  In  the  circuit  conrt  a  Jory  was  waived, 
and  the  cause  tried  before  the  conrt  on  an 
agreed  statemmt  of  facts. 

Md^nrin  &  Tliames,  for  a^tellant  R.  Y, 
Bootii  and  Greoi  &  Qreoi,  for  appellee, 

WHITFIELD,  a  J.  The  Code  of  1867  pro- 
Tided  (page  420,  art  86):  **The  boards  <a 
police  idrall  have  pow«r,  nt  tbdr  discrotion, 
to  employ  connsel  In  all  drll  cases  in  which 
the  county  la  interested,  to  conduct  the  pro- 
ceedings. Instead  of  the  district-attorney,  and 
to  pay  anch  conns^  out  of  the  county  treas- 
ury, and  such  proceedings  shall  be  as  valid 
as  if  conducted  by  the  dlstclct-attomey." 
This  did  not  provide  for  employment  of  gen- 
eral advisory  connad.  but  only  for  employ- 
ment in  dvU  aulta.  Section  1886  of  the  Code 
of  1871  Is  substantially  the  same.  In  this 
state  of  the  law,  In  January,  1871.  the  board 
Of  supervisors  of  Marlon  county  employed 
Sentonvllle  Taylor  to  act  aa  advisory  counsel 


In  certain  matters,  not  requiring  any  clTil 
suits.  Taylor  sued  for  compeosatlwi.  ami 
lost,  because  the  law,  as  It  then  stood,  di'i 
not  permit  employme3»t  ot  counsel  except  in 
dvU  suits.  Here  was  a  Balons  defect  in  the 
law,  and  to  mnedy  It  the  legislature  <m  Feb- 
ruary 7,  1872,  passed  an  act  (Laws  1872,  p. 
62)  authorizing  boards  ot  supervisorB  to  em- 
ploy "an  advising  attorn^,  at  a  stated  sal- 
ary per  annum,  not  to  exceed  the  mm  of 
9300.00,  payable  out  of  the  county  treasury, 
tor  objects  of  general  advice  aa  to  cnrreni 
matters  In  the  administration  of  the  affairs 
of  their  KBpective  conntiea."  This  act  was 
exj^resaly  repealed  January  14,  1876  (Laws 
1S76,  p.  109):  "That  an  act  entitled  an  act 
to  enable  the  boards  of  supervlsora  to  «n- 
ploy  eotmsd  at  a  stated  salary,  apiooved 
Febmaiy  7th,  1872,  tie^  and  the  same  Is  here- 
by, repealed."  The  Code  of  1880  (section 
2176)— a  new  codlflcation-Hnerely  reciured  to 
and  re-enacted  the  above  pro^alon  of  the 
Code  of  1857,  p.  420.  art  86.  **8ec^  2176. 
The  board  <Hr  snpervlaors  shall  bave  powo-. 
in  Its  discretion,  to  employ  eowaatl  In  all 
dvll  eases.  In  which  the  county  la  Interested, 
to  amduct  the  proceedings.  Instead  ot  Ihe 
district-attorney,  and  to  pay  sufdi  counsel 
out  of  the  county  treaaury;  and  smch  pro- 
ceedings shall  be  OM  valid  as  if  oondncted  by 
the  dlsMetattomey."  Ibe  Code  of  1882- 
•tUl  another  codification  at  the  snbject-mat- 
ter  (section  293)— restores  tbe  status  of  the 
law  o  It  was  after  passage  of  Cbe  above 
act  of  Fdiroary,  1872:  "Sec  293.  The 
board  of  BTqwrvisors  idiall  have  power  in  Its 
discretion,  to  em^ay  oonnael  by  the  year, 
at  an  annual  salary  not  to  exceed  three  hnn- 
dred  dollars,  or  to  employ  counsel  In  all  dvll 
cases  in  whidi  fba  county  is  interested,  and 
In  criminal  cases  against  a  county  officer 
f(ff  malfeasance  or  dereliction  of  duty  in  of- 
fice, when,  by  the  criminal  condnct  ot  tl» 
offlcw.  the  county  may  be  liable  to  be  affect- 
ed pecunlully,  to  «n^nct  the  proceedings, 
instead  of  the  district  attorney,  or  In  eon- 
Junction  with  him,  and  to  pay  such  counsel 
out  of  the  county  treasury,  reastmable  com- 
pensation for  his  s^vtces." 

What,  now.  In  the  light  of  the  history  of 
these  proTlsitms,  Is  the  Intat  of  the  l^isla- 
ture  on  this  subject-mattor?  The  first  clause 
of  section  2SS  is  not  Utraally  Identical  with 
section  1  of  said  act  ot  February.  1872,  but 
we  think  It  is  substantially  aot  and  was 
meant  to  bring  forward  and  re-oiact  that 
section.  Both  provide  for  the  employmeat 
of  counsel  generally  by  the  year,  at  a  stated 
salary  of  $300,  and  we  think  these  material 
likenesses  show  that  the  first  dause  of  sec- 
tion 293  ot  Code  ot  1882  Is  meant  to  be  t 
re-enactment  of  section  1  of  the  act  of  Feb- 
ruary, 1872.  Recurring  now  to  the  act  of  Feb- 
ruary, 1S72,  it  is  plain  that  there  vrere  then, 
after  the  paraage  of  Oiat  act  two  separate 
laws,-one  the  said  act  of  February,  1ST2. 
authorizing  the  employmoit  by  the  year,  at 
a  salary  of  ¥300,  of  geno;^  advisory  counsel 
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In  cnrrent  mattars  In  tiie  admlnlstratloB  of 
the  affaln  at  flie  cwnntles;  and  anotber  (sec- 
tion 1385,  Code  1S71)  anthorlzlnff  tbe  em- 
ployment of  counsel  In  ciTll  cases;  and  It  Is 
clear  that  at  tbat  time,  after  February  7, 
1872,  any  board  of  snperrlsors  conld  bave, 
"by  <nie  order,  employed  such  general  advlswy 
comisel,  and  also  counsel  In  civil  cases.  Ttae 
purpose  <tf  the  legislature  in  the  passage  of 
the  act  of  February  7.  1872,  was  manifestly 
to  add  to  the  power  to  employ  counsel  In 
special  cases  the  power  to  employ  general 
adTlsory  counsel,  in  Oie  discretion  of  the 
board.  From  February  7,  1672,  to  January 
14,  1876,  the  boards  had  power  to  employ 
counsel  for  both  purposes.  From  January 
14,  1876,  to  the  adoption  of  section  293  of 
tho  Code  of  1892,  there  was  no  power  to  em- 
ploy adTlspry  counsel.  That  section  was 
manifratly  Intended  to  restore  the  law  to  the 
condition  It  was  in  when  both  powera  exist- 
ed, and  this  was  accomplished  by  bringing 
forward  and  combining  in  section  298  of  the 
Code  of  1892  the  said  section  1  of  the  act  of 
February  7,  1872.  and  article  85.  p.  420,  of 
the  Code  of  1857.  The  obTions  Intent  of  the 
legislature  was  not  to  leave  the  counties  in 
the  helpless  condition  of  not  lielng  able  to 
employ  in  special  civil  or  criminal  cases, 
where  very  large  county  interests  might  be 
Involved,  requiring  the  ablest  counsel,  by 
reason  of  the  previous  employment  of  mere- 
ly advisory  counsel.  Suppose,  for  example, 
the  statute  should  be  construed  to  mean  that 
the  board  of  supervisors  may  employ  one 
or  the  other  kind  of  couns^,  but  not  both; 
then  it  Inevitably  follows  that.  If  a  board 
employs  general  advisory  counsel.  It  never 
could  during  that  year  employ  counsel  in 
any  civil  or  criminal  case,  no  matter  how 
vast  the  interests  involved,  and  no  matter 
bow  great  the  damage  entailed  upon  the 
county  by  such  Inability  to  employ  counsel 
in  the  civil  or  criminal  case.  Xo  such  result 
was  ever  intended  by  the  legislature,  and  no 
such  construction  can  possibly  be  reconciled 
with  reason.  The  entire  difficulty  grows  out 
of  the  use  of  the  word  "or*.*  Instead  of  "and." 
But  it  Is  well  settled  that,  whenever  It  Is 
clear  that  either  of  these  words  has  been 
mistakenly  used  for  the  other,  the  one  in- 
tended will  be  substituted  for  the  one  mis- 
takenly used,  80  as  to  carry  out  the  legisla- 
tive Intent.  2  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  pp.  833-336.  And  see,  for  two  striking- 
ly similar  cases,  State  v.  Brandt,  41  Iowa, 
616,  and  Hughes  v.  Smith,  61  N.  C.  495;  the 
first  Involving  a  mistake  occurring  In  a  new 
codification,  as  here.  It  Is  not  tbat  "or"  Is 
read  "and,"  for,  as  correctly  pointed  out  by 
Jessel,  Master  of  the  Rolls,  In  Morgan  v. 
Thomas,  51  Law  J.  Q.  B.  557,  "or"  never 
means,  and  Is  never  read,  "and,"  but  "or" 
used  by  mistake  for  "and"  Is  substituted  by 
"and,"  the  legislative  Intait  ImperatiTely  so 
requiring.  We  are  therefore  of  opinion  that 
boards  of  supervisors  have  power,  under  sec- 
tion 293,  to  employ.  In  their  sound  discretion. 


both  advisory  eonnsd  by  the  year,  at  9800^ 
and  couttsd  In  dvil  and  criminal  euaiL 
Affirmed. 


PBOFLBTS  BUILDINO  ft  LOAN  ASffN 
MePHILLAMT. 

SAME  T.  HAWKS. 

(Supreme  Court  of  MisBissippi.   Nov.  24,  1902.> 

BVIU>INQ  AND  LOAN  ASSOCIATIONS  —  INSOIi- 
TBNOT— BORROWINO  HBMDBRS— RIGHTS 
AND  I.UJBILITIES. 

1.  Where  a  building  association  ^es  into  vol- 
UDtaiT  liquidation,  the  eaoitable  principle  of  ac- 
coauting  with  the  stockholders  Is  the  samor 
whether  the  association  be  solvtfit  or  iDBOlveut. 

2.  Where  a  building  association  goes  into  vol- 
untary llquldatloD,  a  horrowinir  member  is  not 
entitled  to  be  credited  on  his  debt  with  the  to- 
tal amount  he  has  paid  the  association,  indnd- 
ing  both  dues  on  stock  and  payments  ou  the 
principal  and  Interest  of  the  loan,  but  only  with 
payments  made  ou  the  loan  apecifically.  idus 
the  value  of  his  shares,  If  that  can  be  esuma^ 
ed;  and,  if  such  estimation  la  ImpcaeticaUe^  ha- 
can  receive  the  value  of  his  shares  only  on  dis- 
tribution by  the  recdver. 

S.  Ou  the  vcduutary  liquidation  of  a  bxdlding 
association,  the  rule  of  distribution  among 
stockholders  cannot  be  altered  by  the  fact  that 
the  proceeding  in  which  the  rule  must  be  ^jpUod 
is  or  is  not  an  admiolBtration  suit 

Appeal  from  chancery  court,  Landerdal* 
county;  Stone  Deavors,  Chancellor. 

Separate  suits  by  Joseph  McPhillamy  and 
Mrs.  L.  Hawks  against  the  People's  Building 
&  Loan  Association.  From  a  decree  for 
plaintiff  In  &ch  acticn.  defendant  appeals. 
Bereraed. 

Appellees  were  borrowing  memhors  of  the 
People'!  Building  ft  Loan  Aawclatton.  Tta» 
aaaodation  went  into  roluntarr  Uqnklatioiu 
and  was  about  to  foredose  the  mortgageajf^ 
that  the  appellece  had  given  It  to  ■ectna  tbalr 
loans,  when  they  filed  the  btUa  In  theaa  cases 
In  the  ^nottT  court  of  Lauderdale  count}' 
to  enjoin  the  aale  of  the  property  under  the 
mortgagee,  and  claimed  In  their  bills  tbat 
their  debta  had  bem  more  than  paid,  and 
{wayed  for  an  accounting.  The  aaaodatlon 
filed  Ito  answers,  and  Jotoed  In  tin  prayer 
tor  accounthiga.  The  court  tbmnpon  or- 
dwed  an  account  to  be  atated,  and  app<toted 
a  commladoner  to  state  the  acoonnta.  The 
cinnmlidtmer  atated  these  accounts,  and.  on 
ttae  account  m  atated  1^  the  commissioner, 
decrees  were  rendered  In  the  court  hdow  in 
favor  of  ttae  complainants.  The  court  or- 
dered an  accounting  on  the  following  princi- 
ple: Charge  oomidahianti  wltii  ttae  soma 
actually  borrowed,  wltta  6  p»  Cttit  Interest 
per  annum,  and  credit  them  with  aU  sums 
paid  by  Uiem,  according  to  the  rule  for  the 
appUcatlon  of  partial  paymento  prescribed 
by  aectkm  2861  of  the  Code  of  1882. 

8.  B.  Watts,  McWlUle  ft  Thompson,  and 
Al«cander  ft  Alexander,  for  app^ant  S. 
A.  Wttherapoon  and  Amis  ft  Dunn,  tor  ap- 
pellees. 

T  S.  Sm  BulldlDS  and  Lou  AMoeUUona,  tvH.  K 
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WHITFIELD,  O.  J.  These  cases  will  be 
considered  sod  determlood  together,  as  they 
are  one.  so  far  as  the  method  of  aeconntlng 
is  concerned.  This  la  a  true  building  and 
loan  association,  and  H  is  a  domestic  build- 
ing and  loan  association,  and  hence  no  ques- 
tion of  vsnry  Is  inrolred.  It  bad  been  op- 
erating for  some  years,  and,  finding  that  Its 
business  ceased  to  be  profitable,  It  went  Into 
voluntary  liquidation  In  September,  1888. 
We  are  Inclined  to  think  that  the  associa- 
tion Is  insolvent,  bat  whether  so  or  not  Is 
not  material  In  considering  the  method  of 
accounting.  The  equitable  principle  of  ac- 
coimtlog  must  be  the  same  whether  the  as- 
eoclatfon  be  solvent  or  insolvent.  The  ques- 
tion for  consideration  In  these  cases  la,  there- 
fore, where  an  Insolvent  association  goes 
Into  voluntary  llQuldatlon  prematurely,  what 
Is  the  proper  method  of  acconntlDg  between 
the  borrowing  and  nouborrowlng  members, 
respectively,  on  the  one  hand,  and  the  as- 
soclatl(m,  on  the  other?  And  the  precise 
question  here,  more  particularly.  Is,  should 
a  borrowing  member  be  credited  on  his  debt 
with  the  amount  of  dnes  he  has  paid  In  on 
fals  stock?  A  borrowing  member  of  a  build- 
ing and  loan  association  occiq>les  a  dual 
relation  to  the  association.  In  his  capacity 
as  borrower,  he  Is  a  debtor.  In  his  capacity 
as  shareholder,  he  Is  a  member  of  the  cor- 
poration. What  be  pays  as  interest  Is  paid 
in  his  character  as  debtor  on  his  loan.  What 
be  pays  as  stock  dues  Is  paid  In  his  char- 
acter as  stockholder.  The  two  are  separate 
and  distinct,  and  must  be  so  dealt  with. 
Handomark  v.  Ixian  Ass'n  (Miss.)  29  South. 
tS28.  When  a  bnlldlng  and  loan  association 
becomes  tosolveat.  there  Is  nothing  to  do 
Irat  wind  up  Its  affairs.  The  shareholder 
who  has  been  a  member  remains  a  member, 
liable  to  his  just  proportion  of  losses  and  ex- 
penses. He  sulTers  a  hardship,  In  this: 
that,  imtead  of  having  his  payments  on  his 
loan  distrlbnted  In  small  installments  over 
many  years,  he  Is  compeUed  by  the  necessity 
of  the  situation,  and  the  nature  of  the  build- 
ing and  loan  association,  to  pay  up  his  loan  In 
one  lump  sum,  with  legal  Interest.  This  often 
involves  great  Injustice  to  him,  but  It  Is 
nevertheless  one  of  the  risks  which  he  as- 
sumed in  becoming  a  member  of  this  nmtual 
association.  There  are  Instances  where,  be- 
cause of  pecnlisrly  framed  contract  stipu- 
lations, a  shareholder  .may  cease  to  be  a 
member  upon  Insolvency  or  premature  liqui- 
dation, but  we  speak  of  the  ordinary  m«n- 
berahlp,  with  the  usual  Incidents  In  a  build- 
ing and  loan  asBOclatlon,  such  as  we  have 
before  us  In  these  cases.  It  Is  thoroughly 
settled  by  the  authorities  that  when  such  In- 
solvency ensues,  or  such  premature  liquida- 
tion occurs,  the  contract  between  the  bor- 
rower and  the  association  is  abrogated;  but 
there  is  diversity  of  opinion  as  to  the  point  of 
time  from  which  It  Is  to  be  abrogated.  Some 
of  the  earlier  authorities  held  that,  since  the 
«s8oclat!on  cannot  do  for  a  borrower  what  It 


contracted  to  do,  the  contract  Is  abrogated 
In  such  case  ab  Initio,  and  the  simple  ra- 
tion of  debtOT  and  creditor  between  the  Uoc^ 
rower  and  the  association  established  from 
the  beginning,  and  that  all  payments  made 
by  the  borrower,  under  whatever  name, — 
whether  Interest  premium,  fines,  stock  dnes, 
or  what  not,— shall  be  credited  upon  the  loan, 
and  only  the  balance,  with  legal  Interest,  cai- 
lected  from  the  borrower.   In  other  wor^ 
the  nonborrower  would  In  such  case  sustain 
the  whole  burden  of  the  loss  Incurred  up  to 
the  time  of  such  Insolvency.  This  ignores 
the  fact  that  thd  borrower  was  a  member  of 
the  association  up  to  the  time  of  Insolveocy: 
had  proceeded  all  along  upon  that  basis,  bear- 
ing his  pri^rtlonate  part  of  ^cpensea  and 
losses  up  to  the  time  of  such  Insolvency, — 
bearing  them  as  his  part  of  losses  and  ex- 
penses, under  that  name.    Close  analysis 
makes  it  plain  that  this  Is  not  Just  to  the  non- 
borrowcT,  for  under  this,  method  the  borrow- 
ing member  would  get  back,  entire,  all  hla 
stock  dues,  without  abatement  of  a  sinsle 
cent,  whereas  the  nonborrower  would  only 
get  back  such  portion  of  bis  stock  dues  paid 
In  as  would  result  from  the  winding  up  of 
the  affairs  of  the  assoclatton,— less  than  the 
whole  In  ev^  case  ot  Insolvency.  The  tme 
doctrine  undoubtedly  Is  that  the  contracts  are 
to  be  abrogated  for  the  future,— that  is  to 
say,  so  far  as  they  are  executory ,~but  that 
prior  to  insolvency  they  shall  stand.    In  oth- 
er words^  up  to  insolvency  the  payments 
mast  stand  in  the  character  they  had  when 
made,— for  example,  stock  does  as  payments 
made  by  the  member  In  his  capacity  as  mem- 
ber,—but  that  after  Insolvency  the  borrow- 
er's obligation  to  pay  stock  dues,  etc,  shall 
cease,  because  the  consideration  for  such 
payments  falls  from   that  time  forward. 
Merely  because  the  association  becomes  In- 
solvent, what  he  has  heretofore  paid  as  bla 
allotted  part  of  expenses  and  losses  has  not 
by  some  occult  process  changed  Its  character, 
and  become  Interest  or  principal  paid  on  the 
debt   He  remains  a  member  after  insol- 
vency, even,  charged,  Just  as  the  nonborrow- 
ing  member,  with  the  duties  and  obligations 
of  a  member,  until  the  final  settlement  of 
the  affairs  of  the  association,  which  obliga- 
tions consist  however,  after  Insolvency,  in 
simply  paying  his  Just  pro  rata  of  expenses 
and  losses;   expenses  Including,  of  course, 
such  things  as  receiver's  commissions,  court 
costs,  etc.   He  will  be  entitled,  when  such 
settiement  Is  made,  to  have  whatever  his 
share  of  stock  proves  ultimately  to  be  worth 
then  credited  on  the  loan.   More  than  this. 
If  there  can  be  a  reasonably  certain  estimate 
of  what  his  shares  are  worth  prior  to  the 
final  settlement,— such  an  estimate  as  will 
surely  not  exceed  their  value,- the  court 
may,  In  cases  like  these,  credit  such  estimat- 
ed value  as  payment  on  the  debt.  Whether 
such  valne  of  the  shares  shall  be  estimated 
and  credited  In  advance  of  the  settlement  or 
only  at  the  settlement  must  be  determined 
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by  the  chancery  court  In  Its  soimd  dlBcretioiL 
Tlie  earlier  cases  to  which  we  refwred,  hold- 
ing that  stock  duee  are  to  be  credited  on  the 
-debt,  and  that  the  contract  la  to  be  abrogated 
from  the  beginning,  and  the  borrower  treated 
as  a  mere  debtor  from  the  beginning,  are  as 
follows:  Association  y.  Goodrich,  48  Oa.  44S; 
Asfioclation  t.  Buck,  61  Md.  838.  1  AtU  661; 
Cook  T.  Kent,  105  Mass.  246;  Bnlst  t.  Bryan. 
44  S.  O.  121,  21  S.  E.  637,  28  L.  B.  A.  127, 
51  Am.  St  Bep.  787;  and  Tariona  other  au- 
thorities. See,  also,  4  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  1081,  and  note;  7  Thomp.  Corp.  p. 
7358.  note  63.  Add  to  this  the  late  case  of 
Hale  T.  Barker,  128  CaL  418,  62  Pac.  16a 
See,  also.  Carpenter  r.  Richardson,  101  Tenn. 
176,  46  S.  W.  4C2.  We  are  Inclhied  to  think 
that  the  California  case  of  Hale  t.  Barko: 
ia  not  in  accord  with  later  cases  decided  hi 
that  state,  as  pointed  out  by  counsel  for  ap- 
pellant We  refer  to  It,  however,  as  the  best- 
reasoned  case  on  that  side.  We  think  a 
careful  consideration  of  the  recent  and  best- 
considered  cases  shows  that  this  early  doc- 
trine Is  being  d^arted  from,  as  the  nature 
of  building  and  loan  contracts  becomes  bet- 
ter understood,  and  the  practical  operation 
■at  such  asaodatlona,  under  their  contracts, 
more  fully  disclosed.  The  true  doctrine 
must  be  that  set  forth  by  Judge  Thompson 
In  his  work  on  CorpraratloDS  (volume  7,  S 
8786),  as  follows:  "The  effect  upon  the  bor- 
rowhig  members  of  a  premature  dissolutlcHi, 
or  what  practically  amounts^  to  the  same 
thing,  requires  some  notice.  In  return  for  the 
undertaldngs  of  the  borrower  In  the  transac- 
tion of  loan  or  advancement,  as  they  have 
been  pointed  out,  there  is  an  Implied  nnder- 
talclng  on  the  part  of  the  association  that  the 
borrower  shall  have  the  advantage  of  the 
building  association  scheme  In  the  liquidation 
of  the  whole  of  bis  Indebtedness;  1.  e.,  that 
It  shall  be  by  fneans  of  gradual  payment,  and 
tbat  he  shall  participate,  and  have  the  op- 
portunity of  reducing  his  liability  by  his  par^ 
tidpatlon,  In  the  profits  of  a  continuing  busi- 
ness, to  be  carried  on  to  a  fixed  end.  Where, 
through  bad  management,  financial  misfor- 
tune, loss  of  membership,  or  any  other  cause, 
the  care^  of  tbe  association  Is  brought  to 
a  premature  close,  the  borrower  Is  compella- 
ble forthwith  to  pay  the  balance  due  frcNm 
b^m  on  his  security,  although.  In  terms,  only 
given  for  Installmenta  He  Is  therefore  de- 
prived of  some  proportion  of  the  advantages, 
the  prospect  of  which  Induced  him  to  assume 
the  burdra  of  his  original  obligation.  There 
remains  nothing  to  compensate  him  for  his 
liability  to  make  up  tbe  premium,  to  keep  up 
stock  payments,  to  pay  fines,  etc.  The  con- 
sideration of  the  Uabillty  falling,  tbe  llabUity 
Itself  must  in  &  proportionate  degree,  fall 
also.  In  other  words,  there  remains  on  the 
OUR  side  a  claim,  on  the  other  a  liability  to 
be  measured  simply  by  the  amount  of  money 
actually  advanced.  In  such  case,  therefore, 
all  the  borrower  can  be  held  for,  on  the  the- 
ory of  a  rescission  of  at  least  part  of  his  con- 


tract And  r«mlttlt«  the  parties,  ai  to  the 
rest  to  the  position  of  the  ordinary  lender 
and  .the  borrower,  is  the  amount  received 
by  him  frwn  tbe  association,  with  legal  In- 
terest Upon  this  point  nearly  all  the  au- 
thorities agree.  Some  of  them  also  declare 
the  borrower  to  be  entitled  to  a  reduction 
from  this  amount  of  all  p^lodicai  payments 
of  dues  and  inta«st  paid  by  him.  In  othm 
It  is  declared  that  the  borrower  abal)  be  re- 
quired to  pay  back  what  be  has  actually  re- 
ceived, with  interest  and  without  deduction 
on  account  of  any  stock  payments,  and  that 
be  will  then  be  entitled,  after  the  debts  of 
the  association  have  been  paid,  to  a  pro  rata 
dividend,  alike  with  the  nonborrowlng  stock- 
holdov,  upon  what  he  has  paid  Into  the  as- 
sociation as  dues.  When  it  Is  remembered 
that  tbe  borrower  still  rests  under  tbe  mem- 
bership liability  to  contarlbute  towards  the 
losses  and  e:Q>enses  of  the  association,  it  is 
dear  that  the  former  of  these  methods  can- 
not be  correct;  for  by  it  he  will  escape  some 
part  of  bis  share  of  the  losses.  But  on  the 
oth&e  hand,  the  hardship  and  increased  ex- 
pense of  settlement  which  may  result  from 
requiring  the  borrower  to  pay  back  all  that  he 
has  received,  without  any  credit  for  the  dues 
be  bad  paid  in,  remitting  lilm  to  final  dis- 
tribution for  a  return  of  the  excess  of  his 
paymmt  over  what  sball  be  found  justly 
due  from  him,  would  seem  to  ludlcate  tbe 
propriety  of  a  third  method,  wherever  prac- 
ticable, viz.,  to  ascertain  what  the  receipts, 
profits,  and  losses  of  the  society  have  been, 
what  its  liabilities  are,  what  available  as- 
sets are  on  hand,  and  what,  accordingly.  Is 
the  iu>e8ent  real  value  of  every  share,  making 
allowance  for  the  expenses  of  settlemmt; 
to  credit  tbe  amount  on  the  borrower's  debt 
In  respect  to  each  share  held  by  him.  and 
charging  him  with  the  sum  actually  advanced 
to  him  and  Inter^t  reduced  by  part  pay- 
ments of  Interest  and  premium,  collect  from 
him  only  the  balance."  See,  also,  End.  BIdg. 
Ass'ns,  I  477,  and  an  ^borate  note  in  6 
Am.  &  Eng.  Dec  Eq.,  to  Williams  v.  Max- 
well, at  page  254,  par.  2,  where  the  same  doc- 
trine Is  very  clearly  and  fully  stated,  with 
a  fuU  citation  of  authorities.  The  editor 
says:  "Since  the  cessation  ot  the  business  of 
the  building  association  puts  an  end  to  the 
contract  between  It  and  its  t>orrowing  mem- 
bers, and  makes  their  loans  due  and  payable 
at  once,  It  converts  the  relation  between 
them  Into  that  of  mere  debtor  and  creditor, 
and  consequently  should  entitle  the  borrow- 
er to  have  the  dues  paid  credited  upon  the 
loan,  if  no  equities  supervene.  Accordingly 
this  rule  Is  generally  aclinowledged  to  prevail 
in  cases  of  a  voluntary  dissolution  or  cessa- 
tion of  business  (Association  v.  Ooodrlch,  4i^ 
Oa.  445;  Association  v.  Buck.  64  Md.  338, 
1  Atl.  561;  Association  r.  Braden  [Tex.  Civ. 
App.]  82  S.  W.  704).  and  has  In  a  few  in- 
stances been  held  to  apply  to  the  winding  vp 
of  an  insolvent  association,  when  the  contract 
of  loan  was  nsnrloua  (Asaoclatlon  t.  Jaec- 
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ksch,  61  Md.  188;  Bank  T.  Whitmore,  26 
App.  Dir.  491,  48  N.  It.  Supp.  862;  StrauBS  T. 
Association,  118  N.  O.  656,  24  S.  B.  116; 
Bulst  T.  Brjan,  44  S.  0.  ISO.,  21  8.  E.  637,  29 
I.,  R.  A.  127.  61  Am.  St  Rep.  787).  But  ta- 
asmucb  u8  thla  doctrine  enables  the  borrow- 
er to  evade  hts  liability  to  share  In  the  losses 
ot  the  association,  It  can  only  be  upheld  on 
the  tbctH-y  that  he  Is  not  a  member  thereof; 
and,  whenever  he  la  to  be  regarded  aa  such, 
he  cannot  claim  credit  for  dues  paid,  In  case 
of  the  Insolvency  of  the  association,  but 
must  pay  up  the  whole  debt,  and  share  in 
the  assets  pro  rata  with  the  other  members 
(Sullivan  T.  atacky  [0.  C]  86  Fed.  491; 
Curtis  r.  Association,  68  Conn.  6,  86  Atl. 
1023,  61  Am.  St.  Rep.  17;  Browne  t.  Archer, 
62  Mo.  App.  277;  Weir  t.  Association,  66  N. 
J.  Bq.  234,  88  Atl.  643;  Strohen  T.  Associa- 
tion. 116  Pa.  273,  8  AtL  843;  Aflsoclatlon  v. 
CarroU,  16  Pa.  Co.  Ot  R.  622;  Id.,  4  Pa. 
Olst.  B.  6;  I^pore  t.  Association,  6  Pa. 
Super.  Ct  276,  afllrmlng  Association  t.  Le- 
pore,  17  Pa.  Co.  Ct  B.  426;  Rogers  r.  Hargo. 
92  Tenn.  35,  20  S.  W.  430),  •  •  •  unless 
the  actual  loss  and  expense  of  winding  up 
are  capable  of  calculation,  in  which  case  It 
la  the  preferable  practice  to  permit  him  to 
pay  the  balance  between  the  actual  value 
of  his  stock  and  the  loan,  or,  as  It  has  been 
otherwise  expressed,  the  difference  between 
the  dnes  .paid  in  and  the  loan,  plus  hlB  pro 
rata  share  of  the  defalcation  of  the  associa- 
tion (Reddlck  Y.  Association  [Ky.]  49  8.  W. 
1076;  Williams  t.  Maxwell,  123  N.  O.  686, 
31  S.  E.  821,  6  Am.  &  Eng.  Dec.  Eq.  p.  224)." 

We  select  two  other  opinions  for  their 
marked  ability  in  setting  forth  this  view. 
They  are  the  opinions  of  Sherwin,  J.,  In  Hale 
v.  KUue,  118  Iowa,  626,  86  N.  W.  814.  and 
the  opinion  of  Brarinon,  J.,  In  Young  v.  As- 
sociation, 48  W.  Va.,  at  page  614,  88  S.  B. 
G70;  this  last  being  the  finest  opinion  we 
bave  seen  on  the  subject  In  the  former. 
Justice  Sherwin  says:  "The  only  question 
presented  for  our  determination  In  this  case 
is  whether  the  defendants  are  entitled  to 
credit  for  any  part  of  the  dues  paid  on  the 
12  shares  of  stock  Issued  to  A.  D.  Kline,  and 
assigned  by  him  as  collateral  security  for  the 
loan  and  premium  In  question.  At  the  out- 
set of  the  discussion  of  this  question,  we 
should  say  that  the  association  was  purely 
a  mutual  one.  that  every  stockhold^  was  a 
member  thereof,  and  that  every  member 
thereof  was  a  stockholda.  Except  as  to  the 
liability  Incurred  by  borrowing  money  of  the 
association,  every  member  assumed  the  same 
liabilities,  and  was  entitled  to  a  proportion- 
ate share  of  Its  eamings,  from  whatever 
source  derived.  With  this  mutuality  of  in- 
terest and  liability  In  view,  what  are  the 
rights  of  the  defendants,  and  the  rights  of 
the  other  members  and  creditors,  as  repre- 
sented by  the  plaintiff?  There  were  two 
classes  of  members,  which  we  may  designate 
as  borrowers  and  nonborrowers.  To  become 
A  borrower.  It  was  necessary  to  offer  a  in«- 


mlnm  of  so  mnch  per  abare  on  the  shares 
held  by  the  applicant   The  premium  wbicb 
these  defendants  contracted  to  pay  was  S600. 
represented  by  one-half  the  amount  for 
which  they  gave  their  note.   If  the  associa- 
tion had  continued  as  a  going  concern  antU 
the  monthly  dues  paid  on  the  12  shares  of 
stock  had  matured  the  stock,  then,  by  the 
terms  of  the  note,  Itself,  a  surrendCT  of  the 
stock  could  have  been  made  In  full  payment 
of  the  money  actually  received,  and  of  the 
premium  represented  in  the  note;    and  in 
such  case  the  defendants  would,  of  course, 
receive  indirectly  the  amount  paid  In  dues. 
But  the  association  became  Insolvent  before 
the  maturity  of  the  stock,  and  it  la  obTioos 
that  the  rights  and  equities  of  the  members 
are  thereby  placed  upon  &  different  footing. 
This  changed  condition  has  been  held  by 
some  courts  to  operate  as  a  rescission  of  the 
«itlre  contract,  and  to  leave  the  members 
to  an  equitable  adjustment  of  their  rights 
and  liabilities.  It  is  conceded  by  all  or  most 
of  the  courts,  however,  that  the  insolvency 
of  such  a  mutual  association  releases  the 
stockholders  from  further  payment  of  dues 
on  stock.   It  is  the  almost  universal  holding 
that  In  the  settlement  of  the  affairs  of  an 
Insolvent  mutual  association,  a  borrowing 
member,  whose  stock  has  not  matured,  shall 
be  held  for  the  amount  of  money  actually 
received  by  ta!m,  with  Interest  thereon,  less 
the  premium  actually  paid  by  him  for  the 
loan,  and  less  the  Intoest  on  the  monthly 
payments  of  Interest  made  by  him.  This 
rule  applies  to  cases  where  the  affairs  of  the 
association  are  not  so  far  settled  as  to  ascer- 
tain the  value  of  the  stock.   When  the  value 
of  the  stock  can  be  determined,  the  borrower 
would  then  be  entitled  to  credit  for  Its  value 
In  addition  to  the  items  heretof<Kre  mentioned. 
Wllcoxen  v.  Smith,  107  Iowa,  556,  78  N'.  W. 
217,  70  Am.  St  Rep.  220;  Hale  v.  Calms.  8 
N.  D.  145.  77  N.  W.  1010,  44  L.  R.  A.  2«1.  73 
Am.  St  Rep.  746;  Phelps  v.  Association,  121 
Mich.  843.  80  N.  W.  120;  Leahy  v.  Associa- 
tion, 100  Wis.  555.  76  N.  W.  625,  68  Am.  St. 
Rep.  946:  Knutson  T.  Association,  67  Minn. 
201,  69  N.  W.  889,  64  Am.  St  Rep.  410;  Rog- 
ers V.  Hargo,  92  Tenn.  35,  20  8.  W.  430; 
Weir  v.  Association,  66  N.  J.  Eq.  234.  38  AtL 
643;  Curtis  v.  Association,  69  Conn.  6,  36 
Atl.  1023.  61  Am.  St  Rep.  17.   And  see  note 
to  this  case,  page  24,  61  Am.  St  R^.;  Peo- 
ple T.  Lowe,  117  N.  T.  176,  22  N.  B.  1016. 
See,  also.  End.  Bidg.  Ass'na        Ed.)  477; 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1080;  Post 
V.  Association,  97  Term.  408,  37  S.  W.  216, 
34  L.  R.  A.  201;  Strobe  v.  Association.  116 
Pa.  273,  8  Atl.  843."    In  the  latter  opinion, 
supra.  Judge  Brannon  says:    "Seeing  that 
upon  Insolvency  of  a  building  association,  It 
must  be  wound  up,  and  to' that  end  that  Its 
borrowing  members,  though  their  debts  are 
not  yet  payable,  must  pay  up  at  once,  the 
question  is  one  of  account  between  them  and 
the  association.  How  shall  they  be  charged? 
I  answer,  with  debt  and  interest  End. 
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BIdg.  Ass'db.  528-631.  With  wbat  shall  tbey 
t>e  credited?  I  answer,  with  payments  made 
expressly  on  such  Indebtedness,  and  with 
fines  and  premiums,  but  not  with  periodical 
does  paid  on  stock,  find.  BIdg.  Ass'ns,  477. 
*  *  *  Oounsel  for  the  knitting  companies 
say,  as  above  stated,  that  when  those  com- 
panies made  the  contracts  of  loan,  and  as- 
signed their  stock  for  security  for  the  debt, 
«nd  the  contract  gave  them  the  power  to 
pay  dues  on  stock  up  to  a  certain  amount 
And  thereby  cancel  their  Indebtedness,  they 
were  not  members  in  future,  and  cannot  be 
held  to  be  still  paying  dues  on  stock;  that 
such  payments  are  not  to  be  credited  on 
stock,  as  would  be  the  case  of  nonborrowlng 
members,  but  all  payments  of  dues  must  go 
on  their  Indebtedness.  The  proposition  that 
they  cease  to  be  members  is  not  sound  In 
law.  They  stUl  continued  members  of  the 
association.  7  Thomp.  Corp.  {{  8772,  8778, 
where  It  is  stated  that  only  Virginia  and  the 
District  of  Columbia  have  held  that  the  rela- 
tion of  stockholder  ceases  undw  the  circum- 
stances stated  above.  See  same  worK,  page 
332,  saying:  'The  member,  as  a  borrower,  Is 
stUt  a  member,  with  all  his  rights,  except 
as  pledged.  He  may  vote,  hold  office,  trans- 
fer his  shares,  subject  to  the  lien,  and  do 
everything  another  shareholder  may  do.'  lis- 
ter V.  Association,  88  Md.  115,  holds  the  same 
doctrine.  So  End.  Bldg.  Ass'ns,  i  123.  Bee 
5  Am.  &  Eng.  Dec.  Bq.  234.  To  sustain  tbe 
proposition  that  when  these  twrrowiug  mem- 
bers gave  their  bond  for  tbe  advance  of  mon- 
ey, and  assigned  their  stock  as  collateral, 
they  ceased  to  be  members,  and  were  ab- 
solved from  all  obligations  to  sustain  any 
«hare  of  losses,  we  are  cited  to  End.  Bldg. 
Ass'ns.  {  81,  reading  thus:  The  liability 
to  contribute  to  expenses  ceases  with  tbe 
cessation  of  memberablp  bona  fide,  and  with 
tbe  consent  of  the  association.  If,  upon  lie- 
coming  a  borrower,  the  member  relinquishes 
bin  membership,  or  if,  being  an  Investor 
merely,  he  avails  himself  of  a  provision  in 
tbe  mies  or  by-laws  of  tbe  association,  or 
of  the  statute  supreme  over  it,  to  withdraw 
himself  from  it,  he  cannot  subsequently  be 
made  liable  for  Its  debts  and  losseS:  and  call- 
ed upon  by  the  society  to  contribute  towards 
tbeb-  payment'  Clearly  so.  If  he  relin- 
quishes his  membership  or  withdraws,  he 
Is  no  longer  a  member;  but  merely  bfnrow- 
ing,  giving  bond  and  pledging  stock  as  col- 
lateral, do  not  lose  him  the  benefits  or  re- 
lease bim  from  the  obligations  of  member- 
ship. *  *  *  Being  still  a  member  aft^  such 
bOTTOwing,  the  party  occupies  the  twofold 
efaftracter  of  debtor  and  stocliholder.  and  his 
poymenta  on  debts  are  payments  of  debts,  and 
his  payments  on  stock  are  paymente  on  stock, 
— flo  Intended  in  both  cases.  When  Insolven- 
nf  comes,  he  Is  still  a  member  of  tbe  associa- 
tion, o^^ized  as  well  for  his  benefit  as  that 
of  other  members;  and  other  members  not 
borrowing  are  entitled  to  call  upon  him  to 
■tin  occupy  the  status  of  a  member,  and  help 


bear  the  bnrden  of  disaster.  He  has  no  right 
to  apply  his  stock  payments  on  hia  indebt- 
edness. When  insolvency  comes,  the  original 
plan  of  the  association  Is  defeated.  Such 
operations  as  were  contemplated  by  all  mem- 
bers, borrowers  and  nonborrowers,  are  nn< 
avoidably  frustrated.  They  cannot  be  ac- 
complished. The  association  cannot  demand 
further  payments  on  stock,  because.  Its  busi- 
ness being  stopped.  It  cannot  apply  such  pay- 
ments to  effect  the  design  for  which  they 
were  stipulated  to  be  made,  and  the  consid- 
eration for  their  payment  has  ceased.  Close 
up  the  affaira  of  the  association  is  the  only 
altematlTe.  To  do  this,  outstanding  debts 
must  be  paid,  chiefly  from  debts  due  from 
members,  though  not  yet  mature,  because  the 
association  owns  these  debts  as  material  as- 
sets, and  indispensable  to  pay  outstanding 
debts,  and  then  to  be  divided  among  stock- 
holders. The  member  who  Is  a  borrower,  as 
such,  occupies  the  position  of  a  borrower. 
The  relation  between  the  association  and 
him  makes  him  Its  debtor  for  the  money  ad- 
vanced to  him,  and  he  must  pay  at  once,  to 
enable  the  association  to  do  the  only  thing 
it  can  do.— wind  up.  Out  of  the  assets.  In- 
cluding this  Indebtedness  of  this  stockholder, 
a  division  is  made,  aft^  payment  of  debta 
among  the  stockholders,  inclndlng  thla  bor- 
rowing stockholder.  His  stock  is  w<»Ui  what 
his  dues  and  other  sources  of  revenue  make 
It  worth.  What  he  paid  in  dues  must  go  on 
his  stock,  to  constitute  the  capital  stock,  as 
he  contracted  to  pay  such  dues  on  his  shares 
of  stock,  not  on  bis  debt  Here  he  Is  a  stock- 
holder, not  a  debtor.  His  contract  ta  sub- 
Bcriptitm  Is  for  stock,  and  bis  dues  go  on  that 
by  contract  Only  hi  one  event  by  the  con- 
tract, can  those  dues  paid  for  stock  go  to 
I  pay  the  debt;  that  Is,  when.  In  case  of  snc- 
1  cess  of  the  association,  those  dues,  with  dnec 
I  from  other  members  and  other  soturees  of  in- 
come, bring  tbe  stock  to  par.  and  thus  dis- 
charge tbe  debt  by  the  letter  of  the  contract 
But  that  being  defeated  by  disaster,  the  set- 
off of  stock  against  debts  cannot  be  made. 
The  member  cannot  be  allowed  to  go  on  pac- 
ing dues.  In  specific  performance  of  tbe  con- 
tract for  the  company  Is  Incompetoit  to  go 
on.  The  time  has  come  when  the  outside 
debts  must  be  paid,— when  members  must 
suffer  some  lose.  It  Is  obvious,  they  ought 
to  sulfer  this  loss  equally,— borrowing  and 
nonborrowlng  stodcholders.  Now,  if  yon 
credit  A's  dues  paid  on  his  stock  ixpoa  his 
debt  he  gets  the  benefit  of  them  in  full, 
whereas  B..  who  has  no  money  borrowed 
from  the  association,  but  who  paid  the  same 
amount  of  dues  as  A.,  gets  no  benefit  from 
those  dues.  This,  In  Justice,  cannot  be  allow* 
ed.  So  the  true  rule  Is,  in  case  of  insolvaicy, 
to  keep  A.  In  his  twofold  character,— debtor 
and  stockholder.  Make  him  pay  back  to  the 
common  treasury  what  he  borrowed  from  It 
and  thus  end  his  relation  of  debtor;  and  lat- 
er* when  the  assets  have  been  collected,  and 
the  diTlslble  fond,  after  the  payment  of 
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debtB,  Is  found,  glre  him  bla  share  Id  that 
fund,  mucli  or  little  All  Bfaareholders  will 
thus  stand  equal.  Th«re  are  some  aathtnl- 
ties  contra,  bnt  the  great  carrent  of  authori- 
ty, the  latest  and  beat  considered,  as  bulld- 
tng  associations  have  Increased,  sustain  thli 
posltiCHi.  In  the  great  case,  Strohen  t.  As- 
sociation, 115  Pa.  273.  8  Atl.  843.  the  court 
stated  the  matt^  tbns:  'The  Insolvency  of 
the  company  puts  an  ead  to  Its  op»atlon 
as  a  bnilding  association.  To  a  certain  ex- 
tent, it  also  ends  the  contracts  between  It 
and  its  members,  and  nothing  remains  bat 
to  wind  It  up  in  such  manner  as  to  do  equity 
to  creditors  and  between  the  members  them- 
selves. As  regards  the  latter,  care  should  be 
taken  to  adjust  the  burden  equally,  and  not 
throw  on  eltiier  the  borrowers  or  nonborrow- 
ers'  more  than  their  respective  share.  That 
result  may  be  reached  by  requiring  the  bor- 
rower to  repay  what  he  actually  received, 
with  Interest  He  would  then  be  entitled, 
after  the  debts  are  paid,  to  a  pro  rata  divi- 
dend with  the  nonborrow^  of  what  he  had 
paid  upon  his  stock.  He  will  thus  be  obliged 
to  bear  his  proper  share  of  losses.  To  allow 
him  to  credit  upon  his  mortgage  his  pay- 
ments on  his  stock  would  enable  him  to  es- 
cape responsibility  for  his  share  of  the  losses, 
and  throw  them  wholly  upon  the  nonborrow- 
ers.  In  other  words,  the  borrower  would  es- 
cape without  loss.  It  will  not  do  to  admin- 
ister the  affairs  of  an  insolvent  corporation 
In  this  manner.'  To  same  effect,  see  6  Am. 
A  Eng.  Dec.  Eq.  254;  Iieahy  r.  Association 
<Wls.)  76  N.  W.  625,  69  Am.  St  Bep.  946.  5 
Am.  &  Eng.  Eq.  206;  Price  v.  Kendall  <Tex. 
GiT.  App.  1806)  36  a.  W.  810;  fiyversmanu  v. 
Schmitt,  53  Ohio  St  174,  41  N.  E.  138,  28  L.. 
B.  A.  184,  53  Am.  St  Hep.  632;  v.  As- 

sodation  <N.  J.  Ch.)  38  Ati.  G43;  Wohlford  v. 
Association,  140  Ind.  662,  40  N.  E.  6&4.  20  U 
R.  A.  177;  Post  v.  Association,  07  Tenn.  406, 
37  S.  W.  216,  34  li.  B.  A.  201;  Ttaomp.  Bldg. 
Ass'ns,  396." 

It  follows  from  these  views  that  the  ac- 
counting In  these  cases  was  bad  upon  the 
wrong  basis.  It  should  be  remarked  that  the 
law  of  building  and  loan  associations  is  just 
now  assuming  definite  shape,  and  the  learned 
and  accomplished  chancellor  below  could 
hardly  be  expected  to  anticipate  a  doctrine 
as  to  accounting  just  now  belag  tax  the  first 
time  firmly  established. 

There  Is  only  one  otha  point  that  we  will 
notice  In  these  cases,  and  that  Is  this:  That 
these  suits  are  not  administration  suits. — not 
being  brought  as  such.  We  do  not  think, 
however,  that  the  form  in  which  the  suit  has 
been  brought  should  dominate  the  method 
of  aecountlDg.  What  these  borrowers  are 
equitably  entitled  to,  they  should  receive; 
but  they  should  receive  only  that  whether 
the  suits  be  administration  suits  or  not  The 
equities  by  which  the  substantial  rights  are 
det^mlned  cannot  be  made  more  or  less  by 
the  particular  procedure  resorted  to.  On  the 
return  of  these  cases  Into  the  chancery  court 


If  there  can  be  an  estimate  made  of  the  raJne 
of  the  shares  of  theee  borrowers,  sncb  as  wlQ 
cotainly  not  give  them  more  than  tlie  ehares 
will  be  worth  on  a  final  aettlem^it,  sncb  as- 
oertained  value  of  the  shares  may  be  credited 
on  the  loan.  If  not  no  stock  dnea  shonld  be 
credited  on  the  loan,  but  the  borrowers 
should  be  remitted  to  their  right  to  receive 
whatever  the  value  of  these  shares  may  be, 
whoa  finally  ascertained  by  the  premier  pro- 
cedure. 

Both  cases  reversed  and  remanded. 


PRIM  et  al.  t.  HAMMBJU 
(Supreme  Court  of  Alabama.   Nor.  18,  190S.) 

MOTBS-NBOOTIABIUTT— AiyrBRATIOW— BONA 
FIDB  BOLDBn—PATMBNT— EVIDENCE. 

1.  A  payee  drew  up  a  note  with  marginal 
fignrea  of  the  amount  thereof,  bnt  left  a  blank 
space  for  the  amonut  in  the  body  of  the  note 
to  be  filled  in  by  the  maker,  and  sent  It  to  the 
maker,  who  slroed  It  without  filling  In  the 
blank  space.  The  payee  then  filled  m  a  sum 
less  than  the  marginal  figures,  and  changed  the 
latter  to  correspond  with  the  writing  in  the 
blank.  Held,  that  the  nesotiabiU^  of  tlie  note 
was  not  destroyed  by  the  alteration  4rt  tbe 
figorefl  iu  the  margin. 

2.  When  the  maker  of  a  note  signs  It  In  blank 
aa  to  the  amount  and  retnrna  it  to  payee, 
the  latter  Is  authoriied  to  fill  in  the  blank,  so 
as  to  mala  the  note  enforeeable  In  die  hands 
of  an  Indorsee  tor  value,  withont  nodce,  and 
before  maturity. 

8.  A  note  trausferred  to  secure  a  pre-exist- 
ing debt  in  consideration  of  an  extension  ttf  the 
time  of  payment  of  the  debt  makes  the  trans- 
feree a  bona  fide  holder,  and  not  snbjact  to 
equities  between  the  ori^nal  parties  of  whidi 
he  had  no  notice. 

4.  It  Is  no  defense  to  sn  action  on  a  note  by 
a  bona  fide  transferee  before  maturity  that  the 
maker  paid  the  original  payee. 

6.  A  note.  Indorsed  in  blank,  was  detlvexed 
to  H.  by  the  payee  to  secure  tbe  psyment  of  a 
debt  owing  by  tne  payee  to  him.  AeM,  in  as 
action  by  H.  on  the  note,  that  the  wiA^aee  Otmt 
the  payee  was  indebted  to  H.  &  Ga  was  inad- 
missible. 

Appeal  from  circuit  comi;  Clark  cmnty; 
Jna  0.  Anderson,  Judge. 

Action  by  L.  Hammel  against  Prim  &  Kbn- 
ben.  Prom  a  Judgment  for  plaintiff,  defend- 
ants appe&L  Affirmed. 

Mcintosh  &  Blch.  for  appellantB.  Ptttn 
Stoatz  &  Armbrecht,  for  appellee^ 

DOWDELU  Tko  Instrument  aned  on 
wu  drawn  up  by  the  payee,  Fltzpatrick  & 
Co.,  leaving  a  blank  to  be  filled  In  by  the 
makers  with  the  amoont  but  with  marginal 
figures  of  "$1,&00,"  and  in  this  form  was 
sent  to  the  defendants.  Prim  &  Eimb^  for 
exeeution;  and  It  was  by  them  signed  and 
returned  to  Fltzpatilck  &  Co.,  without  writ- 
ing any  amount  in  the  body,  but  leaving  the 
blank  to  be  filled  in  by  the  payee.  Fitsitat- 
rick  &  Go.  filled  In  the  blank  by  writing  "one 
thousand  dollars,"  and  changed  tbe  marginal 
figures  tvom  "$1,G00"  to  "^,000"  to  eorre- 

14.  8m  BUli  and  Notai,  vol.  1.  Cut  DIs.  B 
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spond  irlth  the  writing  In  tbe  body  of  tbn 
paper.  Fltzpatrick  &  Go.  ttaen  Indoxaed  the 
iDBtrament  In  Uank,  and  before  maturity  de- 
Ilrered  tbe  same  to  tbe  plalntifr  as  odlateral 
security  on  a  debt  then  owing  by  them  to 
hljn,  and  bi  consideratton  of  an  exten^on  by 
the  plaintiff  of  th^r  said  Indetdednesa.  It  Is 
.  not  pretended  that  the  plaintiff  had  any 
knowledge,  at  or  prior  to  the  time  of  the 
transfer  of  the  paper  to  htm,  of  the  altera- 
tion of  the  marginal  figures  by  Fltaqntrick  & 
Co. 

The  instrument  by  the  statute  la  made  ne- 
grotiable  paper.  Code,  {  869;  Bankli^  Co. 
T.  Gray,  123  Ala.  251.  26  South.  205,  82  Am. 
St  Bcfp.  120,  and  authwitiee  there  dted. 
Did  the  changing  of  the  marginal  flgnres 
from  "?1,600"  to  "$1,000"  constitute  such  an 
alteration  as  to  avoid  the  contract?  It  Is 
evident  that  the  change  which  was  made 
was  in  the  Interest  of  the  makers,  and  con- 
sequently of  no  detriment  to  them.  Bat 
avoiding  a  C(»itract  by  a  material  alteration, 
after  Its  execution,  by  an  Interested  party, 
without  the  knowledge  and  consent  of  the 
maker,  does  not  depend  on  the  question  of 
detriment  to  the  maker.  See  Brown  t.  John- 
son, 12T  Ala.  292,  28  South.  579,  Bl  L  R.  A 
406,  85  Am.  St.  Rep.  184,  where  the  enblect 
Is  discussed,  and  authorities  cited.  It  is  a 
well-settled  proposition  of  law  that  In  a  bill 
or  note,  where  the  figures  In  tbe  margin  do 
not  correspond  with  the  amount  written  In 
the  body,  the  latter  will  always  controL  It 
has  been  held  that  the  marginal  figures  are 
no  part  of  the  bill  or  note.  Smith  r.  Smith, 
53  Am.  Dec.  652,  and  notes  to  that  case.  In 
1  Daniel,  Neg.  Inst.  ^  Ed.)  p.  96,  {  86.  it 
Is  said;  "Marginal  figures  are  really  not  a 
part  of  the  Instrument,  but  a  mere  memo- 
randum of  the  amount."  See,  also,  4  Am. 
&  Eng.  Bnc.  Law  (2d  Ed.)  p.  130.  But  with- 
out determining  how  far  the  marginal  figures 
are  a  material  part  of  the  histmment  where 
no  amount  is  expressed  in  the  body,  we  are 
satisfied,  on  authority  and  reason,'  that  where 
the  amount  Is  written  In  the  body  of  tiie  In- 
strument, the  marginal  figures  do  not  con- 
stitute such  a  material  part  as  that  an  al- 
teration of  tbe  same  would  amount  to  a  ma- 
terial alteration  of  the  contract  Since  the 
writing  In  the  body  controls,  the  marginal 
figures  are  wholly  unimportant.  If  Prim  & 
Klmbell  had  filled  In  the  blank  by  writing 
"one  thousand  dollars,"  It  la  quite  dear  that 
the  subsequent  change  of  the  marginal  fig- 
ures of  $1,600  to  91,000,  to  correspond  with 
the  writing  In  the  body,  would  have  made  no 
material  alteration  In  the  contract.  Signing 
the  note  In  blank,  as  was  done,  and  returning 
It  to  the  payee  in  that  condition,  was  au- 
thority to  the  payee  to  fill  in  the  blank. 
Bank  v.  Johnston,  97  Ala.  664,  11  South.  090; 
Robertson  v.  Smith,  18  Ala.  225;  Hunting- 
ton T.  Bank,  Z  Ala.  186.  Where  authority  to 
fill  blanks  left  in  a  negotiable  Instrument  has 
been  exceeded,  the  instrument,  notwitlistand- 
ing,  will  be  enforceable  In  the  hands  of  a 


teonsferee  tor  value  who  comes  rcinilariy  by 
It  without  notice  that  tbe  authority  bad  been 
exceeded.  Winter  v.  Pool,  104  Ala.  583,  16 
South.  643;  Huntington  v.  Bank,  supra;  2 
Am.  ft  Eng.  Bnc.  Law  (1st  Ed.)  p.  340,  and 
note  4.  Whatever  may  have  been  the  effect 
as  between  the  payee  and  maker  as  to  the 
marginal  figures  indicating  what  amount  the 
maker  Intended  for  the  payee  to  fill'  In  the 
blank  left  in  the  instrument,  we  need  not  de- 
cide; but  In  such  case,  for  the  same  reason 
that  a  negotiable  Instrument  in  tbe  hands 
of  an  iDDOcent  transferee  for  value  In  due 
course  of  business  Is  enforceable,  where  the 
authority  given  to  fill  blanks  has  been  ex- 
ceeded, the  understanding  or  Intention  of 
the  maker  and  payee,  or  either  of  them,  could 
not  affect  the  rights  of  an  Innocent  trans- 
feree for  value.  A  negotiable  note  trans- 
ferred to  secure  a  pre-esdsting  debt  mokes 
the  transferee  a  bona  fide  holder  for  value, 
and  the  note  in  bis  hands  Is  not  subject  to 
equities  between  original  parties  of  which  he 
had  no  notice.  Banking  Oo.  v.  Howard,  123 
Ala.  380,  26  South.  207.  82  Am.  St  Bep. 
126;  Banking  Co.  v.  Gray,  123  Ala.  251,  2G 
South.  200,  82  Am.  St  Bep.  120;  Bank  v. 
Johnston,  97  Ala.  <KS5,  11  South.  600;  S^ra 
V.  Homtball,  77  Ala.  146;  Oonnerly  t.  In- 
surance Co.,  66  Ala.  432. 

To  the  plea  of  payment  there  was  a  q>eclal 
replication,  which  averred  that  plaintiff  atr- 
qulred  the  note  or  Instrument  sued  on  by  in- 
dOTsement  brfore  maturity  for  value,  and 
that  said  note  was  never  paid  to  plaintiff  or 
any  one  for  him  by  him  authorized,  and  Issue 
was  joined  on  this  replication.  Having  made 
the  note  negotiable  and  put  It  in  circulation, 
the  holder  became  the  only  payee  with  whom 
the  maker  could  settle,  and  it  is  no  defense 
to  the  suit  to  show  that  the  maker  paid  tbe 
original  payee.  The  Instrument  was  Indorsed 
In  blank  and  deltvered  to  L.  HammeL  The 
suit  was  brought  In  the  name  fit  Hammel 
Individually,  and  there  was  no  error  In  sos- 
talning  plaintiff's  objection  to  the  qnesUoo 
whether  Fltzpatrtck  ft  Ca  were  Indebted  to 
L.  Hammel  &  Co. 

The  seventh  and  eighth  assignments  of  er- 
ror are  expressly  waived  In  argument  by 
counsel. 

What  we  have  said  dlaposes  of  tte  qocs- 
tions  presented  In  tbe  remaining  assignments 

of  error. 

We  find  notiilng  in  the  niUngs  of  tbe  cir- 
cuit court  complained  of  prejudicial  to  tbe 
rights  of  the  appellants. 

Let  the  judgment  be  atBrmed. 


MAYOR,  ETC.,  OF  TtTSOALOOSA  v.  HOLO 
ZSTEXN. 

(Supreme  Conrt  of  Alabama.   Nov.  13,  1902:> 

MUNICIPAL  CORPORATIONS— UCENSElS—lCIlf- 

LINERY  ESTABLISHMENTS. 

1.  A  statate  authorised  a  city  to  levy  n  tax 
on  millinery  establishnieDts  and  persons  engaged 
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in  merdundUlDf  of  a  mercantile  diaracter. 
deld  not  to  antnorice  an  ordinance  levying  a 
liceDse  tax  on  "merchanta  Belling  milliner;.  In 
addition  to  merchant's  license,"  bo  as  to  require 
one  who  bad  taken  out  a  merchant's  Ucoiee, 
and  who  sold  mUlinerr,  bat  did  not  trim  any 
hata.  to  take  out  any  Ifeenae  In  addition  to  aach 
mercbant^a  license. 

Appeal  from  circuit  court,  Toscaloosa  coun- 
ty; S.  H.  Bprott.  Judge. 

A.  HolczBtein  was  tried  for  Tlolatton  of  an 
crdinancft  of  tbe  dQr  of  Tuscaloosa.  From  a 
Judgment  for  defendant,  the  mayor  and  al- 
dermen appeal.  Affirmed. 

Yaude  Graaff  &  Vemer,  tot  appellanta. 
Foiter  &  OllTer,  tor  appellee. 

McOLELLAN,  G.  J.  The  mayor  dnd  al- 
dermen of  Tuscaloosa  are  authorized  by  the 
charter  of  that  ci^  "to  leyy  and  collect  an- 
nually a  tax  on  and  to  regulate  and  license 
tbe  persons,  businesses,  vocations  and  privi- 
leges" therein  mentioned,  to. wit:  "•  •  • 
millinery  establishments;  •  *  *  each  per- 
son or  firm  engaged  In  merchandising  or 
carrying  on  any  business  of  a  mercantile 
character,"  etc.  The  mayor  and  aldermen 
of  the  city,  in  attempting  to  exercise  the 
power  thus  conferred,  passed  an  ordinance 
levying  license  taxes  upon  a  great  number 
of  persons,  businesses,  occnpatlons  and  prlvi- 
ieges,  and  among  tbe  rest,  the  following: 

"Art  87.  Millinery  estabUsbments  not  pay- 
ing merchants'  tax,  110.00. 

"Art  88.  Merchants  selling  millinery,  In 
addition  to  merchants*  license,  (7.50. 

"Art  89.  Merchants,  each  person,  or  per- 
sons, or  firm  engaged  In  merchandising  or 
carrying  on  any  bu^ness  of  a  mercantile 
character  whose  gross  amount  of  sales  are 
less  than  ten  thousand  dollars  per  annum, 
$10.00. 

"Art.  90.  Mercbanta  whose  gross  amount 
of  sales  exceed  ten  thousand  dollars  and  less 
than  twenty  thousand  dollars  per  annum, 
fl6.00. 

"Art  91.  Mwchants  whose  gross  sales  ex- 
ceed twenty  thousand  dollars  per  annum, 

?20.00." 

The  appellee,  Holczstein.  was,  during  the 
year  1001,  engaged  in  a  mercantile  business, 
selling  dry  goods  and  clothing,  and  alao  as  a 
part  of  his  stoclc  kept  and  sold  a  cheaper 
grade  of  ladies'  hats;  also  sold  laces,  rib- 
bons, and  artificial  flowers;  but  he  did  not 
trim  or  make  any  hats.  A  license  was  paid 
for  and  issued  to  him  for  the  year  1001  for 
engaging  In  the  business  of  merchandising,  or 
being  a  merchant,  but  he  did  not  take  out  or 
pay  for  the  milliner's  license  prescribed  by  ar- 
ticle 87  of  tbe  ordinance  quoted  above,  nor 
the  license  required  by  article  88  of  said  or- 
'dinance.  He  was  proceeded  against  by  tbe 
city  authorities  for  selling  millinery  without 
having  taken  out  and  paid  for  the  license  re- 
quh'ed  by  article  88  of  tbe  ordinance,  and 
tried  before  the  mayor,  and  convicted.  From 
that  conviction  he  appealed  to  tbe  circuit 
court,  where  upon  a  trial  before  tbe  circuit 


Judge  Trtthout  a  Jury  he  was  discharged, 
the  trial  Judge  holding  that  article  88  of  said 
ordinance  is  invalid.  And  that  is  tlie  ques- 
tion presented  for  onr  consideration  on  this 
iq)peal  prosecuted  by  the  .  mayor  and  aldw- 
men  from  the  Judgment  of  the  circuit  court 
It  seems  to  as  that  the  legislature  its^f. 
In  conferring  the  power  of  license  taxation 
on  the  municipality  of  Tuscaloosa,  took  and 
made  a  clear  distinction  between  the  "mllli- 
nei-y  establishments"  and  the  business  of 
merchandising  or  carrying  on  "a  business 
of  a  mercantile  character,"  for  the  purposes 
of  the  licensing  and  taxation  authorized.  It 
la,  it  seems  to  ns,  as  If  the  lawmakers  bad 
said,  in  terms,  "a  millinery  establishment  is 
one  thing,  and  merchandising  is  anotber  and 
different  thing,  within  tbe  purview  and  mean- 
ing of  this  act"  .  As  an  abstract  proposition, 
it  would  not  be  inapt  to  say  that  a  milliner  Is 
a  merchant,  or  a  person  engaged  In  carry- 
ing on  a  business  of  a  mercantile  (^racter. 
But  there  is  in  point  of  fact  a  difference  be- 
tween an  ordinary  mercantile  buainess  and 
tbe  business  of  a  milliner.  The  merchant 
only  deals  In  commodities,  baying  and  selling. 
The  things  be  buys,  those  things  he  sells 
in  the  same  condition  In  which  he  bought 
The  milliner  doubtless  also  buys  and  sells 
articles  without  changing  their  form,  uses, 
or  Identity  while  in  her  hands;  bat  sbe  (we 
say  "she,"  because  they  mostly  are  feminine, 
and  when  not  they  are  usually  called  man- 
milliners)  also  buys  goods  which  she  com- 
bines, and  fabricates  and  fashions  into  arti- 
cles of  women's  apparel.  Sbe  is  thus  not 
only  a  dealer,  but  in  a  sense,  a  manufac- 
turer. And  this  Is  the  diatinctiTe  feature  of 
her  business,  tbe  feature  which  differentiates 
it  from  the  business  of  the  ordinary  mer- 
chant, and  on  account  of  which  she  Is  called 
a  "milliner"  and  Is  not  referred  to  as  a  "mer- 
chant." The  Century  Dictionary  defines  a 
milliner  thus:  "in  common  usage,  a  woman 
who  makes  and  sells  bonnets  and  otber  head- 
gear for  women;  al^o,  in  England,  one  who 
furnishes  bonnets  and  dresses,  or  complete 
outfits;"  and  this  Idea  of  fabrication  la  priHu- 
Inent  in  other  standard  definitions.  A  mer- 
chant may  sell  articles  of  millinery,  such  as 
bats,  ribbons,  artificial  flowers,  plumes,  etc., 
in  the  forms  in  which  be  has  purchased  them 
and  not  be  a  milliner.  On  the  other  hand, 
if,  as  a  part  of  bis  general  mercantile  busi- 
ness, he  should  engage  in  buying  the  articles 
or  materials  necessary  to  and  used  in  the 
making  of  finished,  "ready  to  wear,"  millinery 
"creations,"  and  In  combining,  fabricating, 
and  fashioning  these  materials  Into  the  p^*- 
fected  article  of  women's  gear,  and  selling 
the  completed  commodity,  he  wonld  be  a 
milliner  In  tbe  strict  sense,  the  sense  of  this 
statute;  and  be  would  be  liable  both  for  the 
merchants*  tax  and  for  the  tax  imposed  on 
"millinery  establishments."  This  distinction 
between  the  merchant  and  the  milliner,  a 
mercantile  business  simply  and  a  mlllinerr 
establishment,  is  the  distinction  recognise  J 
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In  the  statute  Itself.  Ita  clear  Intent  and 
purpose  was  to  authorize  the  Imposition  of 
one  tax  on  the  buying  and  seUlug  merchant, 
and  another  tax  on  the  buying,  fabricating, 
and  selling  mllllnar.  The  merchant  is  none 
the  less  clearly  a  merchant  only,  for  the 
fact  that  he  buys  and  aells  articles  of  mil- 
linery; and  the  milliner  Is  none  the  less 
clearly  engaged  In  carrying  on  a  "millinery 
establishmrat"  for  that,  while  she  makes  or 
trims  hats  and  the  like,  she  also  sella  arti- 
cles of  millinery  In  tbelr  original  forms.  To 
hold  that  a  merchant  could  be  taxed  as  a  mil- 
liner, merely  because  he  keeps  and  sella  ar- 
ticles of  millinery,  would  be  to  extend  the  au- 
thorization of  this  statute  well  beyond  Its 
fair  and  reasonable  construction,  and  this  In 
the  teeth  of  the  thoroughly  established  doc- 
trine that  such  authorizations  to  municipali- 
ties are  to  be  strictly  construed,  so  that  no 
taxes,  except  such  as  are  with  reasonable 
certainty  within  the  terms  employed,  shall  be 
deemed  to  be  authorized.  The  act  of  as- 
sembly did  not,  in  our  oplnlcm,  authorize  the 
<wdlnatton  of  article  88,  under  which  the  ap- 
pellee is  iffosecuted,  and  that  article  Is  void. 

Reliance  tor  appelant  is  had  on  the  cases 
of  City  of  Mobile  t.  Craft.  94  Ala.  15S,  10 
South.  SM,  and  City  of  Mobile  y.  Richards, 
98  Ala.  094,  12  South.  793.  Those  decisions 
are  perfectly  sound,  and  the  riews  we  have 
expressed  and  the  cmclarftm  we  have  reached 
In  this  case  are  In  no  degree  opposed  to  them. 
The  question  tan  those  cases  is  wholly  dlftei> 
eat  frcon  the  qnestlim  we  bRTe  here  passed 
on,  as  a  careful  reading  and  consideration 
of  those  opinions  will  suffice  to  demonstrate. 
There  would  be  simiUtnde  if  the  legislature 
had  only  authorized  the  city  of  Mobile  to 
impose  license  taxes  on  cigar  makers  and 
distillers  of  whisky,  and  also  upon  merchants, 
and  the  ordinance  had  undertaken  to  Impose 
on  a  general  mffchant  a  tax  as  a  merchant 
and  an  additional  tax  for  selling  whisky  m 
cigars  as  a  part  of  bis  mercantile  business; 
but  if  that  had  been  the  state  of  law  and 
fact  presented  to  this  oowt  in  fliose  casea^ 
the  impodtion  of  the  tax  would  surely  have 
bem  held  unauthorized  and  Hl^al. 

The  Judgment  of  the  eirudt  court  must  be 
aflhiued. 


H1CNLBT  T.  JOHNSTON. 
iSnpreme  Court  of  Alabama.   Nor.  18,  1902.) 

ADMINISTRATORS  DB  BONIS  NON  — APPOINT- 
MENT—VAUDITT  —  PRESUMPTIONS  —  VACAN- 
CY IN  ADMINISTRATION— REAPPOINTMENT  — 
INSOLVENT  B8TATBS  —  SALE  OF  LAND  —  OR- 
DER—DBCBDBNT' 8  INTBRSST— DB8GRIPTI0N. 

1.  Under  Code,  {  1^,  providing  that  land  may 
be  sold  by  the  persoual  representatlTe  for  pay- 
ment of  debts.  If  necessary,  the  right  belougit 
fotely  to  the  personal  representative,  and  there- 
fore BD  Issue  as  to  the  validity  of  an  order  of 
sale  iDTolves  the  validity  of  the  administrator's 
appointinent. 

2.  In  an  attack  ou  an  order  of  sale  of  lands 
by  an  administrator  de  bonis  nm,  iDvolviDg  col- 
laterally the  validity  of  his  appointment,  it  is  to 

S2  80.-64 


be  presumed,  in  the  absmce  of  an  afDnnatiTS 

showing  to  the  contrary,  that  there  was  a  ra* 
cancy  in  the  admlnifltratlou;  the  probate  court 
being,  as  to  such  appointment,  a  court  of  gen* 
eral  and  uuUmited  fnrisdlctiou. 

S.  Where  an  application  for  letters  de  bonis 
noD  showed  that  the  applicant  had  been  former 
administrator,  and  had  rendered,  and  had  ap- 

§ roved,  his  final  accounts,  but  did  not  show  his 
ischarge,  the  anointment  as  administrator  de 
bonis  non  was  not  void,  as  the  rendition  of  final 
account  was  not  inconsistent  with  the  presump- 
tion of  resignation  or  removal. 

4.  Where  application  for  letters  de  bonis  non 
showed  that  the  applicant  had  been  the  former 
administrator,  but  did  not  show  that  he  had 
been  discharged,  his  api>ointment  as  admiuiatra- 
tor  de  bonis  non  was  not  void,  as  such  appoint- 
ment and  qualification  thereunder  was  a  lelin- 
QUlshment  or  resignation  of  the  former  letters. 

5.  Under  the  direct  provisions  of  Code,  i  320, 
a  deoee  of  insolrency  of  a  decedents  estate  by 
a  court  of  competent  Jurisdiction  makes  a  prima 
fade  case  of  necessi^  for  a  sale  of  the  lands, 
dispensing  with  the  necessity  of  taking  deposi- 
tions as  in  chanceiT  cases,  substltutiug  the  de- 
cree for  proof  of  the  existence  of  debts  and  of 
the  Insnfflclency  of  personal  assets. 

6.  Where  the  validity  of  an  appointment  of  an 
administrator  de  bonis  non  by  the  probate  conrt 
is  In  Issue,  and  on  appeal  It  appears  that  the 
former  administration  was  In  the  chancery 
court,  but  It  does  not  appear  that  the  adminis- 
tration Is  still  pending  tn  that  court,  It  will  be 
nresnmed,  in  favor  of  the  correctness  of  the 
judgment  appealed  from,  that  the  probate  court 
nad  Jurisdiction,  and  not  that  it  still  remained 
in  the  chancery  conrt 

7.  A  petition  by  an  administrator  for  sale  of 
Isnds  which  aters  that  decedent  *^ied  sdsed 
and  possessed  of  the  following  described  real 
estate,  to  wit:  Certain  Interest  and  rights,  not 
definitely  known  to  your  petitioner,  In  and  to 
about  forty-^ht  tracts  of  land,"  etc.,— eolB- 
drntir  shows  tnst  deceased  had  a  legal  or  equi- 
table interest  in  the  lands  sought  to  oe  sold. 

8.  Under  Code.  1 158,  requiring  an  application 
for  the  sale  of  lands  by  an  administrator  to  ae- 
cnrately  describe  the  lands,  failure  to  indicate 
with  any  degree  of  accnratv  the  section,  town- 
ship, and  range  in  which  ta»  lands  are  locited 
invalidates  the  petition. 

Appeal  from  probate  court.  Jefferson  coun- 
ty: J.  P.  Stiles,  Judge. 

Petition  by  Jos.  F.  Johnston,  administrator 
de  bonis  non,  for  a  sale  of  the  land  of  his 
decedent  £Yom  an  ordw  granting  the  pe> 
titlon,  Tom  P.  Henley,  an  heir,  appeals.  Re- 
Tersed. 

The  petition  averred  that  the  personal 
property  of  the  estate  was  insufficient  for 
the  payment  of  the  debts  thereof;  that  the 
decedent  died  seised  and  possessed  of  cec^ 
tain  Interests  and  rights,  not  deOnltely 
known  to  [Ktltioner,  In  certain  lands,  as  de- 
scribed In  the  <H>lnlon;  that  the  estate  had 
theretofore  been  declared  insolvent  by  the 
chancery  court  of  Jefferson  county,  Ala., 
which  had  Jurisdiction  thereof,  and  that  It 
was  necessary  to  sell  said  real  estate  to  pay 
the  debts  thereof:  that  Tom  P.  Henley  was 
the  only  heir  of  said  estate,— and  giving  bis 
age,  condition,  and  residence.  The  petition 
for  letters  of  administration  de  bonis  non, 
and  Its  averments,  are  suffldentiy  described 
in  the  opinion,  as  well  as  such  other  facta 
as  are  necessary  to  an  understanding  thwe- 
of. 
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S3  BOTTFHERN  BBPORTER. 


Smia  St  Smith,  for  tppdlant  Fom^ 
JfAnstott,  for  rwpondent. 

TYSON,  J.  The  order  of  tbe  i»obat»  ooort 
granting  letters  of  admlnigtration  Is  not  ap- 
pealed from,  and  its  validity  Is  oalr  In- 
Tolred  In  the  attack  made  iipoci  tbe  decree 
ordering  a  sale  of  the  lande  of  the  Intestate 
to  pay  debts  apoa  the  petition  of  tbe  admin- 
istrator, to  whom  letters  of  admiDistration 
4e  bonis  non  had  been  heretofore  granted. 
The  right  to  prefer  the  application  to  have 
the  lands  sold  to  pay  debts  deTolres  alone 
npon  the  personal  rei»ea«atatlTe.  It  Is  there- 
fore essential  to  the  validity  of  the  decree 
of  sale  that  the  proceeding  be  instituted  and 
maintained  by  him.  Section  165,  Oode; 
Landford  v.  Dnnklln,  71  Ala.  604.  It  follows, 
therefore,  that,  if  the  petltloner'a  appoint- 
ment as  administrator  de  bonis  non  was 
void,  the  decree  at  sale  Is  void.  Was  his 
appointment  void?  In  ADswetlng  this  ques- 
tion, It  is  well  to  bear  in  mind  that  this  Is 
a  collateral  attack  upon  the.  order  granting 
the  letters  to  him.  In  the  mattw  <tf  ap- 
pointment of  an  adminlfltretor  de  bonis  non, 
courts  of  t^bate  are  conrts  of  original,  un- 
limited, and  sc9i«:al  Jurisdiction,  Just  as  they 
are  in  the  exM-cise  of  their  Jnrlsdlctlotis  in 
the  appointment  of.  an  administrator  in  chief. 
"Nothing  Is  intended  to  be  without  Its  Juris- 
diction, except  tibat  which  so  appears  mw- 
ciflcally."  In  other  words,  It  most  be  pre- 
sumed, in  the  absence  of  an  affirmatlTe 
showing  to  the  contrary,  that  there  was  a 
vacancy  in  the  admtnlBtratlom,  by  resigna- 
tion or  remo-rtil  of  the  former  administrator, 
to  sustain  tbe  order  of  the  court  In  granting 
the  letters.  Ikelbelmer  v.  Ohapman's  Adm'rs, 
62  AJa.  076;  Sims  v.  Waters,  60  AU.  442; 
Gray's  Adm'rs  v.  Cruise,  86  Ala.  559;  Allen 
V.  Kellam,  60  Ala.  442;  Bean  v.  Ohapman, 
73  Ala.  140;  Landford  v.  Dunklin,  supra. 
In  the  petition  for  letters  It  Is  shown  that 
the  petitioner  had  been  former  administrator, 
and  had  performed  the  duties  of  said  admin- 
istration, bis  final  accounts  being  audited, 
Btated,  and  approved  on  about  the  12th 
day  of  February,  1804,  and  that  there  are 
assets  belonging  to  said  estate  unedmlnis- 
tered;  that  the  estate  Is  insolvent;  and  that 
the  debts  have  never  been  paid  In  full.  It 
Is  not  shown  by  the  averments  of  this  peti- 
tion or  otherwise  whether  the  petitioner,  as 
former  administrator,  had  been  discharged, 
by  an  order,  from  his  office  as  adminls- 
tmtor.  If  he  had,  the  fact  that  he  made  a 
final  settlement  and  was  discharged  is  en- 
tirely consistent  with  the  presumption  tiiat 
he  did  so  after  resigning,  or  his  removal  for 
cause,  from  office.  If  he  was  not  discharged 
by  or  order,  then  the  order  appointing  him 
administrator  de  bonis  non.  and  his  act  of 
qualifying  as  such,  amount»l  to  a  relin- 
quishment or  resignation  of  his  former  let- 
ters. Turner's  Ex'rs  v.  Wllklns,  66  Ala.  173. 
So,  then.  In  either  aspect,  the  grant  of  letters 
Is  not  void;  and,  aa  administrator  de  bonis 


non.  be  Is  the  xnoper  person  to  make  appB- 
catlon  fbr  the  sale  of  the  lands  of  tbe  de- 
cedent to  pay  tbe  debts  of  the  estate. 

It  cannot  be  doubted  tliat  tbe  lands  sre 
subject  to  the  imyment  of  tbe  debts  of  ibt 
decedent.  If  tbe  personal  propertj'  Insuffi- 
cient to  pay  tbem,  and  that  they  may  be  sub- 
jected by  tbe  probate  court  upon  proper  ap- 
plication of  the  administrator  de  bonis  noa. 
That  they  are  stUl  the  property  of  tbe  de- 
cedent, and  that  there  are  debts  still  unpaid, 
are  clearly  shown  by  Uie  avermmta  of  the 
petition.  It  Is  also  shown  that  the  penonai 
property  was  Insufficient  to  pay  the  detrtt. 
and  tht  estate  has  been  decreed  to  be  in- 
solvent by  a  court  of  competent  JnrisdlctkB. 
The  decree  of  fnsolv«iey  makes  a  prima  fa- 
cie case  of  necessity  for  a  sale  of  the  lands, 
dispensing  with  the  necessity  of  takb^  dqm- 
sltlons  aa  in  chancery  cases;  snbstltntlng  the 
decree  for  proof  of  the  existence  of  debts, 
and  of  the  Insufficiency  of  personal  asaeti. 
Section  S26,  Code;  Meadows  v.  Meadows,  78 
Ala.  2^0;  Dolan  t.  Dolan,  89  Ala.  256,  T 
South.  425;  Chandler  t.  Wynne,  85  Aila.  SM, 

4  South.  658. 

It  is  insisted,  taowever,  that  the  decree  at 
sale  should  not  stand,  because  It  appears 
that  the  former  administration  of  the  estate 
was  bad  In  the  chancery  court.  This  may 
be  conceded,  but  it  Is  not  made  to  appeir 
that  the  administration  Is  stIU  pending  fa 
that  court  For  ungjbt  appeazing.  that  court 
has  wound  up  tbe  fwmer  admlnlstratloa, 
and  has  not  now  a  right  to  exercise  Its  Jd- 
rlsdlctlon  In  the  fnrther  admteletratfon  of 
tiie  estate.  No  objection  or  defense  of  this 
sort  appears  to  have  been  Interposed  tn  the 
court  below,  and  there  is  nothing  tn  Ok 
record  which  would  Justify  the  condntfon 
that  tbe  fact  exlsta.  We  certainly  cannot 
presume  It  tn  face  of  the  rule  that  requires 
us  to  Indulge  tbe  preamnptlon  of  correctness 
In  favor  of  tbe  decree  appealed  from  nntD 
error  Is  shown. 

Again,  it  is  objected  that  tbe  petition  k 
defective.  In  that  It  falls  to  show  by  the 
allegations  that  tbe  deced^  at  the  time  of 
his  death,  had  or  owned  eltho*  a  l^al  or 
equitable  right  or  interest  In  tbe  lands  sought 
to  be  sold.  There  Is  no  merit  in  this  coit- 
tentlon.  It  Is  distinctly  averred  that  be 
"died  seised  and  possessed  of  the  f<^owing 
described  reel  estate,  to  wit:  Certain  lnte^ 
est  and  rights,  not  deflnltdy  known  to  your 
petitioner,  In  and  to  about  ftvty-^ght  tracts 
of  land,"  etc.  It  Is  <rf  no  consequence  that 
the  interest  and  rights  <tf  the  deced«it  In 
and  to  tbe  lands  were  not  deflnltdy  known 
to  the  petitioner.  The  fact  necessary  to  be 
averred  Is  that  the  decedent  owned  eltb» 
a  legal  or  equitable  right  or  Interest  hi  the 
lands  sought  to  be  sold.   Jonea  t.  Iron  Co.. 

05  Ala.  551,  10  South.  635.  Howerer.  It  tt 
Indispensable  that  the  petition  accurately  de 
scribe  tbe  lands.  Section  158,  Ck»de;  Gil- 
christ T.  Sha^elfOTd,  72  Abu  T;  Wtlghfs 
Helra  t.  Ware,  50  Ala.  649.   TMb  was  not 
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done.  Neither  does  the  decree  accoratelj  de- 
scribe them.  There  Is  xuthlng  to  Indicate 
with  any  degree  of  accuracy  In  what  section, 
tawnohlp,  and  range  the/  are  located.  Not 
even  are  the  initial  letters  denoting  the  sec- 
tion, tomwhlp,  and  range  used  to  Indicate 
their  locati«Hi  bj  tlie  goremment  aorrey.  It 
Is  tme,  some  flgvres  are  set  down.— fcnr  in- 
stance, '9~lS-6  opposite  to  B.  H  of  N.  W. 
14— K  %  of  S.  B.  ^"  But  what  these  figures 
denote  or  r^reeeot  Is  matt^  purely  conjec- 
tural. This  omission  renders  the  petition 
defective,  Cor  which  the  decree  must  be  re> 
versed.  Wright  r.  Ware,  sqpra;  Long  T. 
race,  42  Ala.  495. 
Bereraed  and  remanded. 


STiiTB  T.  ALABAMA  BIBLB  80C. 
(Supreme  Gonrt  of  Alabam.   Nor.  18.  1900.) 

OONSTTTUTIONAI,  LAW— CHAttTHH  OP  CORPO- 
RATION—EXEMPTION FROU  TAXATION— SDB- 
8BQUENT  LEGIBLATION  —  lUPAJRUENT  OP 
OBUOATION  OF  CONTRACT. 

1.  Where  the  charter  (tf  a  Gorporation  sx- 
«mpta  ita  property  trom  taxation,  the  coiiatlta- 
tion  at  the  time  not  ingrafting  on  charteri  any 
Mabilitr  to  alteration,  any  act  or  conatitntionu 
provisiDD  sabjecting  the  property  to  taxatlou  is 
T-iolatire  of  Conat.  U.  S.  art  1,  {  10,  prohibit- 
ing laws  Impairing  the  obligation  of  contracts. 

Appeal  from  city  court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Petition  by  the  Alabama  BlUe  Society  to 
the  board  of  revenue  of  the  city  of  Mont- 
gomery for  a  vacation  of  an  assessment 
From  a  Judgment  of  the  city  court,  on  ap- 
peal thereto,  quashing  the  aaseeament,  the 
state  appeals.  Affirmed. 

The  tax  collector  of  Montgomery  oomity 
assessed  against  the  Alabama  Bible  Society, 
a  corporation,  certain  real  estate  In  the  city 
of  Montgomery  for  escaped  taxes  for  the 
years  1886  to  1900.  A  petition  was  filed  by 
the  Bible  society  with  the  board  of  revenue, 
praying  that  said  assessment  be  set  aside 
and  vacated,  which  petition  was  denied.  Oo 
appeal  to  the  city  court  of  Montgomery,  that 
court  granted  the  petition  and  quashed  the 
assessment  The  Alabama  Bible  Society  re- 
lies upon  the  proTlslons  of  its  act  of  incor- 
poration of  February  17,  1854  (Acts  1853-94, 

317),  to  sbow  that  Its  property  Is  exempt 
fnnn  taxation. 

John  6.  Flnley,  ,fw  appelant  Halloway 
&  Halloway,  for  appellee. 

SHARPS,  J.  An  act  of  the  general  as- 
sembly approved  February  17,  1854,  Ineor^ 
porated  tiie  appellee,  and  provided,  among 
other  things,  that  It  should  have  power  to 
hold  real  and  personal  property,  and  "that 
the  proptfty  of  the  said  'Alabama  Bible  So- 
ciety at  Montgomery*  shall  be  exempt  from 
taxation."   Pursuant  to  the  act,  the  appellee 

1 1.  8m  OowtUattooal  Law,  vol.  U,  Cml  Dig.  i| 
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corporation  was  organized,  entered  upon  the 
exercise  of  Its  corporate  functions,  and  Is 
contlDutng  In  the  exeretae  of  the  same.  In 
January,  IWfl,  Its  real  estate  situated  In 
Montgomery  was  assessed  as  for  taxes  ac- 
cruing ftx  the  years  fr<»n  1886  to  1900,  In- 
clusive. Appellee  petitioned  the  board  of 
revenue  to  vacate  the  assessment  and,  the 
petition  having  been  refused,  the  city  court 
of  Montgomery  was  aroealed  to,  and  qoaah- 
ed  the  aasessment  by  a  judgmoit^  vliera- 
from  fills  appeal  was  taken. 

In  the  brief  for  appellant  It  Is  conceded 
correctly  that  the  exempting  clause  In  ques- 
tion was  not  obnoxious  to  the  constitution 
of  IBiS,  which  was  In  force  when  the  act 
was  passed,  and  was  originally  valid;  bnt 
it  is  Instated  that  ttris  t^ause  was  r^ealed 
by  later  constltnthmal  provisions,  which  pur- 
port to  limit  exemptions  from  taxes  to  prop- 
erty  elasslfled  by  uses  different  from  t^e 
uses  made  of  appellee's  property,  or  else  was 
r^Msled  wtthont  special  mention  by  statutes 
passed  pursuant  to  the  later  organic  law. 

The  coustitntlon  of  1819,  unlike  the  constl- 
tstlona  of  1868.  1875,  and  1901,  respectively, 
did  not  Ingraft  on  acts  chartering  private 
corporations  liability  to  alteration  and  revo- 
cation by  the  l^slature  for  the  public  good. 
The  grant  of  appellee's  charter  and  Ite  ac- 
ceptance was  unqualified,  and  effected  a  con- 
tract between  the  state  and  the  appellee, 
such  as  came  within  the  meaning  of  that 
part  of  section  10,  art  1,  of  the  federal  con- 
stitution which  prohililte  the  state  to  pass 
any  law  impairing  the  obligation  of  con- 
tracto.  The  doctrine  so  controlling  Is  too 
well  established  and  familiar  to  require  an 
extmded  cltetitm  of  authorities  here.  See 
the  leading  case  of  Dartmouth  College  v. 
Woodward,  4  Wheat  518.  4  L.  Sd.  629,  also 
The  Bfnghampton  Bridge,  8  Wall.  51,  18  L. 
Ed.  137;  Home  of  the  Friendless  v.  Rouse, 
8  Wall.  431,  19  L.  Ed.  495;  St  Anna's  Asy- 
lum v.  New  Orleans,  106  U.  S.  362,  26  L. 
fi^d.  1128;  Danghdrlll  v.  Trust  Ck>.,  81  Ala. 
91;  Association  v.  Green,  48  Ala.  346;  Rail- 
road Co.  V.  Burkett  46  Ala.  669.  In  Cooley'a 
Constitutional  Limitations  it  ta  well  said  of 
charters  of  private  corporations  generally 
that  they  "are  held  to  be  contracts  between 
the  legislature  and  the  corporators,  having 
for  their  consideration  the  liabilities  and  du- 
ties which  the  corporators  assume  by  accept- 
ing them;  and  the  grant  of  the  franchise 
can  no  more  be  resumed  by  the  legislature, 
or  ite  benefits  diminished  or  Impaired,  with- 
out the  consult  of  the  grantesB,  than  any 
other  grant  of  property  or  valuable  thing, 
unless  the  right  to  do  so  is  reserved  in  the 
charter  Itself."  This  quotation  was  used  ap- 
provingly in  City  of  Mobile  v.  Stonewall  Ins. 
Co.,  53  Ala.  570.  The  contractual  element  of 
consideration  for  the  exemption  was  supplied 
when  the  charter  was  accepted  and  acted 
under.  Acceptance  of  the  charter  being 
shown,  the  existence  of  a  conslderatloa  for 
the  exemption  Is  presumed;  and  it  Is  na- 
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necessary  to  Inquire  whether  the  passage  of 
the  act  was  induced  by  any  actual  benefit 
received  by,  or  expected  to  accrue  to*  tbe 
state.  Daughdriirs  Case,  snpra;  Home  of 
tbe  Friendless  t.  Bouse,  supra,  and  authori- 
ties there  cited.  In  Christ  Church  r.  Phila- 
delphia Co.,  24  How.  aOO,  16  L.  Ed.  602, 
cKed  for  appellant,  the  act,  which  was  held 
to  be  repealable,  because  lackbig  considera- 
tion, and  belonging  to  the  class  of  laws  de- 
nominated "prlTllegfa  faTorabllla,"  was  not 
an  act  of  Incorporation;  nor  was  the  act 
which  was  similarly  dealt  with  hi  East  Sagi- 
naw Salt  Mfg.  Co.  T.  East  Saginaw,  18  WaU. 
873,  20  Tj.  Ed.  Oil,  of  the  latter  kind.  Those 
cases  are  therefore  not  applicable  as  authw- 
Ity  here.  The  restrictions  imposed  by  the 
federal  conatltutton  upon  the  state  are  as 
rigidly  binding  upon  those  who  frame  state 
constitutions  as  upon  state  legislatures.  Ball- 
road  Co.  T.  Burkett,  supra;  Hare  r.  Kenner- 
ly,  88  Ala.  60S,  3  South.  683.  The  exemption 
declared  In  appellee's  charter  stands  unaf- 
fected by  subsequent  leglsIatScm,  whether 
enacted  by  constitution  or  statute. 

The  Judgment  of  tlie  dtr  court  will  bo 
affirmed. 


HEHOBAlVDim  DBOISIOm 


ADAMS  T.  LASSETEB  et  al.  (Supreme 
Court  of  Alabama.  Jane  28.  1902.)  Appeal 
from  city  court  of  Montgomery;  A  D.  Sayre, 
Judge.  W.  L.  Martin,  for  appellant.  B.  L. 
Harmon  and  C.  H.  Boquemore,  for  appellee. 
This  was  an  action  of  trover,  brought  oy  the 
appellant  against  the  appellee,  to  recover  dam- 
ages for  the  conversion  of  two  bales  of  cotton, 
one  mule,  and  one  ox.  From  a  judgment  in  fa- 
vor of  the  d^ndauts,  plaintiff  appeals.  The 
judgment  Is  reversed,  and  the  cause  remanded. 
Oplnitni  by  Haralson,  J, 


BAKER  T.  STATE,  ^upreme  CoOTt  of  Ala- 
bama. June  5,  1902.)  Appeal  from  dty  court 
of  Montgomery;  William  H.  Thomas,  Judge. 
B.  B.  Powell,  for  appellant.  Chas.  Q.  Browu, 
Atty.  Gen.,  for  the  State.  The  appellant  in 
this  case  was  Indicted,  tried,  and  convicted  for 
an  assault  with  intent  to  ravish  a  woman.  The 
judgment  of  conviction  Is  afllrmed.  Oplulm  by 
Haralson,  J. 


BODDY  V.  STATE.  (Supreme  Court  of  Ala- 
bama. June  S,  1902.)  Appeal  from  criminal 
court,  Jeffersou  county;  iJaniel  A.  Greene, 
Judge.  Chas.  G.  Brown,  AtCy.  Geo.,  for  the 
State.  The  awellant  In  tills  ease  Was  Indicted, 
tried,  and  convicted  for  larceny.  Tht  Judg- 
ment of  conviction  Is  afllnned.  Oiilnion  per 
curiam. 


BODINE  V.  STATE.  (Supreme  Court  of  Ala- 
bama. June  5,  1902.)  Appeal  from  circuit 
court,  MarBhall  county;  J.  A.  Bilbro,  Judge. 
John  A.  Lusk,  for  appellant.  Chas.  Q,  Brown, 
Atty.  Gen.,  for  the  State.  The  appellant  in 
this  case  was  indicted,  tried,  and  convicted  for 
obstructing  a  public  road.  The  judgment  of 
conviction  la  affirmed.  Opinion  by  Haralson,  J. 


BROWN  V.  OOLEMAN.  (Soivane  Court  of 
Alabama.  June  17,  1902.)  Appeal  from  cir- 
cuit court,  St.  Clair  coun^;  John  Pelham. 
Judge.  James  A.  Embry  and  M.  M.  Smith^or 
appellant  Inser  ft  Greoae,  for  appellee.  This 
was  an  action  brought  by  the  appellee^J.  K_ 
Coleman,  against  the  appellant,  J.  T.  Brown, 
and  counted  upon  several  promissory  notes. 
From  a  Judgment  In  favor  of  the  plaintiff,  the 
defendant  appeals.  The  jndgment  is  reversed, 
and  the  cause  remanded.  Opinion  by  Haral- 
son, J. 


BRYANT  T.  STATE. 
Alabama.  June  6, 1902.) 


(&9reme  Court  of 


_   _  j  AnMal  from  criminal 

court,  Jeffoson  eonnty;  Daniel  A.  Greene. 
Jndge.  The  appellant  in  this  case  was  indictf><l 
triea,  and  convicted  for  grand  larceny.  The 
judgment  of  convlcdon  to  affirmed.  Onnlon  by 
McGleUas,  a  J. 


CARTER  T.  STATEl  (Supreme  Court  of 
Alabama.  June  28,  1902.)  Appeal  from  crbn- 
iiia)  court.  Jefferson  county;  Daniel  A.  Greene. 
Judge.  B.  M.  Allen,  for  appellant.  Chas.  G. 
Brown.  Atty.  Gen.,  for  the  State.  Hie  appel- 
lant was  indicted,  tried,  and  convicted  for  mur- 
der in  the  first  degree,  and  sentened  to  the  pen- 
itentiary for  life.  On  this  sppeal,  the  bill  of 
ezceptloos  Is  stricken  from  the  record,  because 
not  signsd  wltbin  the  time  prescribed  fay  law. 
The  Judgment  Is  affirmed.  Opinion  by  Tyvon,  J. 


CROOKS  T.  WELLS-JONES  PLOW  CO. 
(Supreme  Court  of  Alabama.  June  28,  19(>2.t 
Appeal  from  dbr  court  of  Bessemer;  B.  C. 
Jones,  Judge.  Plnkney  Scott,  for  appellant 
Porter  ft  Perry  and  O.  W.  Ward,  for  appellee. 
This  was  an  actfon  of  assumpsit.  Iwought  by  the 
appellee  against  the  appellant  There  waa  a 
judgment  m  favor  of  the  plaintiff,  ttom  which 
the  defendant  appeals.  The  Judgment  la  af- 
firmed. OldnlOBiir  HaialaoB,  J. 


GBUTOHFIEU)  v.  HECK  et  sL  (Snprone 
Court  of  Alabama.  June  28,  1902.)  Appeal 
from  chancery  court,  Cullman  county;  W.  H. 
Simpson,  Chancellor.  F.  E.  St  John,  for  ap- 
pellant Brown  ft  Oortls,  for  sppellee.  The 
bill  In  this  caae  was  filed  by  the  appellant 
against  the  appellees  for  the  purpose  of  oijoin- 
ing  tbe  enforcement  of  a  Judgment  at  law.  A 
preliminary  injunction  was  issued.  The  defend- 
ants made  a  motion  to  dissolve  the  injunction 
snd  to  dismiss  the  bill,  and  also  filed  demurrers 
to  the  bill.  On  tbe  submission  of  the  cause  up- 
on these  motions  sod  the  demurrers,  the  chan- 
cellor rendered  a  decree  snstsining  the  demur- 
rers, and  ordered  the  injunction  dissolTed  and 
the  bill  dismissed.  From  this  decree  tbe  com- 
plainaut  appeals,  and  ass^ns  the  rmdition 
thereof  as  error.  The  decree  Is  affirmed;  the 
court  holding  that  according  to  the  avermeuta 
of  the  bill,  the  complainant  had  an  adequate 
remedy  at  law.  Opinion  by  EHiarpa,  JT. 


GILLAM  V.  CUBfBEE  et  al.  (Supreme  Court 
of  Alabama.  Feb.  13,  1902.)  Appeal  from 
chancery  court  Tallapooss  county;  Richard  B. 
Kelly,  Cbaucellor.  W.  M.  Lackey,  J.  A.  Tei^ 
rell,  and  H.  J.  Glllam,  for  appellaut  Thos.  L. 
Bulger,  for  appellee.  The  bill  of  exceptiona 
was  filed  by  the  appellant  against  the  appellees, 
and  sought  to  have  enforced  a  spedflc  perform- 
ance of  a  contract  alleged  to  have  been  alter- 
ed into,  providing  for  the  execution  of  a  deed, 
aud  to  remove  certain  deeds  as  clouds  noon  com- 
plainant's title.  On  the  submissiou  of  the  cause 
on  the  pleadings  and  proof,  the  diancellor  de- 
cresd  that  the  complamant  was  not  entitled  ts 
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tlie  relief  prayed  for,  and  ordered  the  bill  di>- 
misBed.  From  this  decree  the  complainant  ap- 
pemli,  and  assigns  tbe  rendition  thereof  as  er- 
ror. Upon  the  original  annonncement  of  the 
cause,  the  decree  of  the  chancellor  was  affirmed. 
On  application  for  rehearing,  the  Jadgment  of 
affirmance  theretofore  rendered  was  set  aside, 
and  jadgment  was  rendered  reversing  the  decroa 
of  the  chancery  coart  and  granting  the  relief 
prayed  for  In  tiie  hill.  Haralson,  J.,  dissented 
from  the  jadgmemt  rendered  on  appllMtlOD  for 
rehearing. 


HAHBURTON  t.  STATB.  (Snpreme  Court 
of  Alabama.  June  5,  1902.)  Appeal  from  city 
conrt  of  Montgomery;  WUliam  H.  Thomas. 
Judge.  Chaa.  Q.  Brown.  Atty.  Oen.,  for  the 
Sute.  Tbe  appellant  In  tills  cms  was  tndteted 
and  tried  for  an  assanit  with  intent  to  mnrder, 
and  was  convicted  of  assanit  and  battery,  ana 
fined  $S00.  The  Judgment  <a  eouTictkm  b  «f- 
flrmed.  Opinion  per  curiam. 


BENDEBSON  et  al.  t.  HORTON.i  (Su- 
preme Court  of  Alabama.  Feb.  13.  1902.)  Ap- 
peal from  chancerr  court,  Crenshaw  coun^;  W. 
L.  Parks,  Chancellor.  Rushton  &  Powell,  for 
appellants.  Lane  &  Crenshaw,  for  appellee. 
Tne  appellee,  by  her  bill  of  complaint  in  the 
court  below,  sought  the  cancellatiou  of  a  deed 
of  couTeyance  of  lands,  her  statntorr  s^arate 
estate,  made  by  her  and  her  husband  to  3.  D. 
Henderson,  one  of  the  appellants,  on  the  ground 
that  said  deed,  though  in  form  an  absolute  deed 
of  couT^ance,  was  in  fact  a  mortgage,  and 
made  to  secure  a  pre-existing  debt  due  from  her 
husband  to  the  firm  of  J.  D.  &  J.  C.  Hender- 
son, and  to  get  an  extension  of  time  for  the 
payment  of  the  same.  On  the  submission  of  the 
cause  on  the  pleadings  and  proof,  the  chancellor 
rendered  a  decree  granting  the  relief  prayed 
for  by  the  complalnaut.  The  defendant  ap- 
peals, and  assigns  as  error  the  rendition  of  said 
decree.  Judgment  affirmed.  Oplnioii  1^  Me- 
Clellan.aJ. 


HIIjL  et  ftL  T.  BTATB.  (Supreme  Oonrt  of 
Alabams.  June  5,  1902.)  Appeal  from  dty 
court  of  Hontgpmerr:  William  H.  Thomas, 
Judge.  Chas.  G.  Brown,  Atty.  Oen.,  for  the 
State.  The  appellant  In  tills  ease  was  Indicted, 
tried,  and  convicted  for  rape,  and  was  senten- 
ced to  the  penitentiarv  for  20  years.  The  Judg- 
ment of  conviction  Is  affirmed.  OpinioD  per 
curiam. 


KURD  T.  STATE.  (Supreme  Court  of  Ala- 
bama. June  5,  1902.)  Appeal  from  city  court 
of  Bessemer;  H.  Clay  Jones,  Judge.  Flnbney 
Scott,  for  appellant.  Chas.  Q.  Brown,  Atty. 
Oen.,  for  the  State.  The  appellant  was  prose- 
cuted and  convicted  for  criuiinal  libel.  The 
jadgment  of  conviction  is  affirmed.  Opinion  by 
Haralson,  J. 


JOHNSON  T.  8LOSS  IRON  &  STEEL  CO. 
(Supreme  Court  of  Alabama.  June  28,  19012,) 
Appeal  from  dty  court  of  Birmingham.  Chas. 
A.  Senn,  Judge.  James  A.  Mitchell  and  H.  K. 
White,  for  appellant  Api>eal  dismissed  by 
agreement    Opinion  per  curiam. 


LOWE  T.  STATE.  (Supreme  Ooxut  of  Ala- 
bama. June  5,  1902.)  Appeal  from  city  court 
of  Montgomeiy;  William  H,  Thomas,  Judge. 
Chas.  O.  Brown,  Atty.  Oen.,  for  the  State.  The 

t  Behearinc  denied  June  28^  190^ 


appellant  la  this  case  was  indicted,  tried,  and 
convicted  of  grand  larceny.  The  Jadgment  of 
couTictloa  b  •fflrmed.  Oplidon  hgr  McCldbn. 
a  J.  ^ 


LTTNSFORD  et  al.  T.  HUDSON.  (Supreme 
Court  of  Alabama.  June  28,  1902.)  Appeal 
from  drcoit  court,  Jefferson  county:  A.  A. 
Coleman,  Judge.  Sterling  A.  Wood,  for  appel- 
lant This  was  an  action  of  assumpsit,  brought 
liy  the  appellee  against  the  appellants.  There 
was  Judgment  rendered  for  the  plalntllf  for  a 
sum  greater  by  $6.02  than  that  dalmed  Id  the 
complaint  Including  luterest  From  this  Judg- 
ment the  defendant  appeals,  and  assigns  the 
rendition  thereof  as  errw.  The  judgment  to 
here  corrected,  and  tiie  proper  Judgment  render- 
ed as  of  the  date  of  Ite  rendition  In  the  drcuit 
court:  and,  as  so  corrected,  the  Judgment  b  a^ 
flrmeo.  Ovb^  by  Sharpe,  J. 


MINGB  at  al.  T.  PRATT  et  al.  (Su^rone 
Court  of  Alabama.  June  28,  1902.)  Appeal 
from  chancery  court,  Marengo  countr;  Thos.  H. 
Smith,  Chancellor.  Elmore  &  Harruon.  for  ap- 
pellants. The  mvMl  In  this  case  was  dbmlssed 
on  appellant*s  motion.  Opinion  pw  curiam. 


NATIONAL  BUILDING  &  LOAN  ASS'N  v. 
McOAULEnr.i  (Supreme  Court  of  Alabama. 
F^.  18,  1901.)  Appeal  from  chancery  court, 
Montgomery  county;  William  L.  Parks,  Chan- 
cellor. Wm.  L.  Martin  and  W.  E.  Holloway, 
for  appellant  (Gordon  Macdonald,  for  appellee. 
The  bill  In  this  case  was  filed  by  the  appellee, 
Mrs.  Kate  McOauley,  against  the  National 
Building  &  Loan  Assodauou,  and  songht  the 
redemption  of  certain  mortgagee  made  by  one 
Eagelhardt  to  the  bolldlng  and  loan  aasoda- 
tlou,  conveying  certain  real  estate  which  Bngel- 
hardt  had  devised  to  the  complainant,  and  for 
the  appointment  of  a  receiver  of  the  defendant 
corporation.  The  defendant  moved  to  dismiss 
the  bill  for  want  of  equity,  and  demurred  to  tbe 
bOl  upon  several  grounds.  On  the  submission 
of  the  cause  on  uto  motion  and  demurrer,  the 
court  rendered  a  decree  overruling  the  same. 
From  this  decree  the  defendant  appeals,  and 
assigns  the  rendition  thereof  as  error.  Upon  the 
authority  of  Johnson  v.  Association  (Ala.)  28 
South.  2,  82  Am.  St.  Rep^  257,  the  decree  of  the 
chancellor  Is  reversed,  and  decree  rendered  In 
this  court,  dlsmissbg  the  bill  without  prejudice. 
Reversed  and  rendered.  Opinion  by  McClellan, 

a  J. 


NORWOOD  et  al.  v.  WOOD  et  al.i  (Su- 
prMoe  Oonrt  of  Alabama,  Feb.  13,  1902.)  Ap- 
peal fnnn  circuit  court.  Monteomenr  county;  J. 
O.  Richardson,  Judge.  J.  M.  Chilton,  for  ap- 
oeliants.  C.  E.  Hamilton  and  Watts,  Troy  Be 
Caffey,  for  appellee.  Thto  was  an  action  on  the 
case,  brought  by  the  appellees.  Wood  &  Hat- 
temer,  against  the  apptilants,  Norwood  &  Co., 
to  recover  damages  for  the  destruction  of  plain- 
tiffs* lien  on  cotton.  From  a  Judgment  in  favor 
of  the  plaintiffs,  the  defendants  appenl,  and  as- 
sign as  error  the  rulings  of  the  trial  court  In 
sustaining  the  dcmurttrs  interposed  by  the 
plaintiffs  to  certain  pleas  filed  by  defendants. 
The  judgment  b  afflrmed.  Opinion  by  Haral- 
son, J. 


O'NBIL  T.  STATE.  (Supreme  Court  «t  Ala- 
bama. Jane  28,  1902.)  Appeal  from  city  court 
of  Montgomery;  A,  D.  Sayre.  Judn.  Twry 
Bichardsou,  for  appellant  Chas.  Q,  Brown, 
Atty.  Oen..  for  the  State.  The  appellant  In  this 

i  Rehearing  dented  June  28,  1902. 
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cue  filed  Ug  petition,  addreaiad  to  the  Jndae 

of  the  €itj  court  of  Montgomery,  asking  for  nu 
dtechai^e  ftom  costody,  npon  tne  cronud  tlut, 
after  he  vae  convicted,  he  mt  amewfnlly  de- 
tained for  an  nDreasouBhle  length  of  time  by 
the  sheriflF.  From  a  jadgment  denying  the  petf- 
tloner'a  discharge,  he  prosecatea  thia  present  ap- 
peal. The  Jndgment  Is  aflBrmed,  on  the  author- 
ity of  O'Neil  r.  State  (decided  at  the  present 
term),  32  Sonth.  607.  and  White  State  (de- 
cided at  the  preeent  term)  Id.  820.  Odnlon  Iqr 
McClellan,  CT JT.  «r«  # 


FABTLOW  T.  STATBI.  (Supreme  Court  of 
Alabama.  Jnne  28,  190Z)  Appeal  from  circuit 
court,  Colbert  county;  E.  BL  Almon.  Judge.  TV. 
T.  and  W.  L.  Chitwood,  for  appellant  Cbaa. 
G.  Brown,  Atty.  QeiL,  fttr  tiie  State.  The  ap- 

gellant  was  indicted,  tried,  and  eonrlcted  for 
urglary,  and  was  sentenced  to  the  penitentlaiy 
for  a  term  of  three  years.  The  appeal  la  dis- 
mlssed.  Opinion  per  curiam. 


PBBKINS  T.  BIRMINGHAM  B.  B.  OO. 
(Sopreme  Oonrt  of  Alabama.  Fri>.  IS,  1902.) 
Appeal  from  drenit  court,  Jefferson  conntr;  A.' 
A,  Ooleman,  Judge.  Action  between  Henry 
Perldna  and  the  Btrmlneham  Sonthem  Railroad 
Company.  From  a  judgment  In  favor  of  the 
railroad  compuiy,  Perkins  appeals.  Affirmed. 
Bowman  ft  Baish  and  OL  B.  uonistotA,  for  ap- 
pelant. Smitit  ft  Weatfaerir,  for  appellee. 

DOWDEIX.  J.  The  jadgment  in  this  case  is 
affirmed,  on  the  anthont?  of  Railway  Ca  t. 
Bant  (decided  at  the  present  Uxm  of  Ola  ooorQ 
Si  Sooth.  COT.  Affirmed. 


PRINCE  T.  STATE.  (Supreme  Court  of  Ala- 
bama. June  28,  19020  Appeal  from  city  court 
of  AnnlBton:  Thos.  W.  Coleman.  Judge.  Laps- 
ley  &  Martin,  for  appellant  Chaa.  G.  Brown, 
Atty.  Gen.,  for  the  State.  Hie  appellant  Syl- 
vester Prince,  was  indicted,  tried,  and  convicted 
for  malidoaaly  shooting  at  or  into  a  passenger 
car,  which  was  a  part  of  a  railroad  train,  and 
was  sentenced  to  the  penitentiarT  for  two  years. 
He  jadgment  of  convictlcai  Is  affirmed.  Opin- 
ion by  Haralson,  J. 


SCOTT  et  al.  t.  STATE.  (Supreme  Court  of 
Alabama.  June  28,  1902.)  Appeal  ttmn  erlm- 
hial  court,  ^ke  county;  T.  L.  Borom,  Judge. 
Chas.  G.  Brown.  At^.  Gen.,  for  the  State. 
The  appellants,  Roland  Scott  and  Fannie  Da- 
vis, were  prosecuted  and  convicted  for  living  to- 
gether in  a  stnte  of  adultery  or  fornication,  and 
from  this  judgment  they  appeal.  The  jndg- 
ment of  oonvietkm  is  afflnoed.  Opialoa  by  Mc- 
Clellan, O,  J. 


SKAWRIGHT  v.  ETTATE.  (Supreme  Court 
of  Alabama.  .Tnne  5, 1902.)  Appeal  from  crim- 
iuaJ  oourt  Jefferson  county;  Daniel  A.  Greene, 
Jodge,  Chaa.  G.  Brown.  Atty.  Qea.,  for  the 
State.  The  an>d1ant  in  this  case  was  indicted, 
tried,  and  convicted  for  bnrglarr.  The  Judg- 
ment of  cDUvictlOB  ts  attrmed.  Opinion  per 
curiam. 


STATE  V.  STEWART.  (Supreme  Court  of 
Alabama.  June  28,  1902.)  Appeal  from  order 
of  W.  L.  Pratt,  probate  judge  of  Bibb  county, 
allowing  tMlI  on  habeas  coroos.  Chas.  G. 
Brown,  Atty.  Gen.,  and  W.  W.  lavender,  for 
the  State.  Ellison.  Thompson  Sc.  loring,  for 
petitioner.  The  appellee,  T.  J.  Stewart,  was 
mdicted  for  murder,  and  was  arrested  and  com- 
mitted to  JalL  He  thereupon  filed  a  petitiMi 
for  habeas  cozpn^  and  wkod  to  be  admitted  to 


bftil.  The  probate  Jvdce,  to  whom  the  petitio: 
was  addressed,  on  ui«  noariug  of  the  evideD<«. 
Admitted  the  petitiotter  to  Ixtt.  and  Crom  thv 
Jndgmmt  the  state  aweals.  The  ordsr  of  tbf 
pn^te  jodge  adnittlng  the  petitioner  to  bai 
was  reversed,  and  the  jiidgmcsit  htrm  rendered 
denying  bail  and  the  peCitioB.  Opin- 

ten  byHha^  J. 


BTOVALL  T.  BABTLETT.  fSnpreme  Court 
of  Alabama.  Nov.  Term,  1900.)  Appeal  from 
chancery  court.  Walker  coonty;  Thomas  Cobbs. 
Cbanoelior.  J.  H.  McGnlre  and  Alex.  T.  Lon- 
don, for  app^nt  Coleman  &  BaahbeKd,  for 
ajH>ellee.  Bill  by  D.  L.  Stovall  against  J.  H. 
Bartlett  and  otiiers  to  enjoin  defendants  from 
acting  as  officers  of  the  Jasper  Laud  Oompany. 
From  a  decree  sustaining  a  demurrer  to  »>*e  toil, 
and  dismissing  it  complainant  appeals.  Af- 
firmed. Decree  affirmed.  OsMaa  ^  Tymon,  J. 


TAYLOB  T.  STATE.  (Supreme  Court 
Alabama.  June  5.  1902^  Appeal  from  dty 
court  of  Montgomery;  Wtliiam  H.  Tbomai. 
Jndge.  Oha&  O.  Brown,  Att7.  Oen.,for  the  State. 
The  appellant  in  this  case  was  indicted  and 
tried  for  an  assault  with  intent  to  murder,  and 
was  convicted  of  an  aasault  and  battery.  The 
jodyment  of  conviction  Is  affirmed.  Opinion  per 
carlwm. 


WEST  T.  AI^RD  et  al.  (Supreme  Court  ot 
Alabama.  June  28,  1902.)  Appeal  from  chan- 
cery eonrt  Genera  county ;  W.  L.  Parks,  Chan* 
cellor.  SoUie  ft  Klrkland.  for  appellant  W.  O. 
Mulkey,  for  appellees.  The  bill  in  this  case  was 
filed  the  appellant  against  the  appellees,  and 
prayed  for  an  injunction  restraining  them  from 
cutting,  boxing,  worldog,  or  using  the  timber  on 
cotaln  lands  described  ther^.  A  preliminary 
iajanctfon  wu  Issued  open  the  filing  «f  the  bilL 
On  tlie  final  sabmlsBioa  of  the  eawe,  the  chan- 
cellor rendered  a  decree  denying  the  relief 
prayed  for,  dissolving  the  injunctien.  and  dis- 
missing the  bill.  From  tiila  decree  the  defend- 
ant appeals,  and  assigns  the  rendition  tliereof  as 
error.  The  decrae  Is  affizMiS.  Opinion  igf  Ty- 
son. J. 


WIGGINS  T.  STATE,  (Sopreme  OMirt  ctf  Ala- 
bama. Jnne  5^1902.)  Am>eal  from  city  court  ot 
Montgomery;  William  H.  Thomas,  Jndge.  Hill 
ft  Hill,  for  appellant  Chas.  O.  Brown.  Atty. 
Gen.,  for  the  State.  The  ai^Iant  in  this  case 
was  indicted,  tried,  and  convicted  for  gominir. 
The  judgment  of  conviction  is  reveraed.  and  the 
cause  remanded,  on  the  anthori]^  of  JamM  t. 
State  (present  term)  82  SontlL  297.  Opinion  br 
Sharps,  J. 


WILLIABffi  T.  DILLARD.  'q^iuien  Coert 
«f  AJabama.  June  12,  1902.)  Appeal  from 

cnit  court  Pike  county;  Jotm  P.  Hnbbsrd. 
Judge.  Worthy  ft  Gardoer,  for  appellant  K. 
R.  Brannen,  for  appellee.  This  was  an  actioi) 
of  unlawful  detainiBr,  bronght  by  the  anndlee, 
Jasper  Dillard.  against  the  appellant  £.  D. 
Williams.  From  a  Judgment  m  favor  of  th« 
complainant  the  defendant  appeals.  "What 
purports  to  be  a  bill  of  exceptions  in  the  traa- 
script  was  signed  out  term  time  and  in  van- 
tion.  The  record  does  not  show  any  order  by 
the  court  allowing  this  to  be  done.  There  ap- 
pears, in  what  purports  to  be  the  bill  of  r.^- 
eeptions,  thia  statement:  "On  this.  Jnlr  0,  19iil. 
it  is  considered  and  adjudged  by  the  eonrt  that 
said  motion  for  a  new  trial  be.  and  tbe  same  {« 
hereby.  Tefosed,  and  SO  days  given  to  present  n 
bill  of  exceptions.'  The  judgment  m6rj  in  tiiP 
record  shows  that  the  trial  was  bad  at  tbe 
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March  term.  1901."  'What  porporta  to  be  an 
order  e(  the  court,  aa  ahown  by  the  quotation 
set  oat  above,  is  no  order  of  the  coart,  aa  it  was 
made  in  Tacation.  "It  haa  been  repeatedly  held 
by  thia  coart  that  DDleaa  the  bill  of  ezcepttona 
be  aigned  in  term  time,  or,  if  in  vacation,  by  an 
order  of  court  made  m  term  time,  or  by  coD- 
cent  of  parties  In  writinK  made  In  term  time,  for 
signing  in  vacation,— In  other  words,  in  accord- 
ance with  the  requirements  of  the  statute,— it 
cannot  be  looked  to  for  any  purpose.  There 
are  no  aasisnmeuts  of  error  on  Hie  record  prop* 
«r."  The  Judgrment  appealed  from  Is  afflnnea. 
Opinion  i^  Dowddt  4, 


aOT  La.) 

CIT7  OF  NEW  OBLKA.NS  r.  SAM  WAH. 
<No.  14,233.)  (Snpreme  Court  of  Looialana. 
Jnne  16.  1902.)  Appeal  from  second  dtr 
court  of  New  Orleans;  Andrew  P.  Marmooget, 
Judge.  Sam  Wah  waa  convicted  of  vblating  a 
city  ordinance,  and  an>Ml>*  Affirmed.  Uood 
Adama.  for  appellant.  Joseph  SL  Generellr,  for 
appellee. 

BLANOHABD.  J.  This  ease  Is  identical  with 
that  of  clbr  of  New  Orleans  v.  Hop  Lee,  104 
La.  601,  29  Sooth.  214.  and,  for  the  reasons  as- 
signed In  the  oi^nion  of  the  court  in  the  latter 
«aae,  tlie  judgment  appealed  from  is  affirmed. 


aOTLa.) 

SAKIGNBT  V.  RIVOTRH.  (No.  14,038.) 
^Snpreme  Court  of  Louisiana.  May  12,  1902.) 
Appeal  from  civil  district  court,  pariah  of  Or- 
leans; Thomas  G.  W.  Bills,  Jodge.  Action  Iqr 
Marie  Sarignet.  wife  of  Hypollte  Rlvolre, 
a^inst  Hypolite  Rivoire.  Judgment  for  plain- 
tiff. Defendant  appeals.  Affirmed.  Robert  J, 
Maloney.  for  appellant.  Clement  L.  Walker 
and  John  O.  Robin,  for  appellee. 

PROTOSTT,  J.  The  only  question  hi  this 
salt,  which  is  one  by  the  wife  for  a^aration 
from  bed  and  board  on  the  ground  of  cmd 
treatment,  la  as  to  the  sutDdency  of  the  evi- 
dence.  We  agree  fully  with  the  views  express* 
-«d  by  the  learned  Judge  a  qno  In  his  written 
reaaona  for  Judgment  It  la  therefore  ordered, 
adjudged,  and  decreed  that  the  judgment  ai^ 
pealed  from  be  affirmed,  with  (oata. 


INDEMNITY  FIRE  INS.  CO.  v.  MBTZ- 
OER.  (Supreme  Court  of  Mlaaisaippi.  June  9, 
1902.)  Appeal  from  circnit  court,  Warren 
county;  Geo.  Anderson,  Judge.  Action  by  S. 
P.  Metzger  against  the  ludemnlty  Fire  Insur- 
ance Company  upon  a  fire  Insurance  policy  for 
$l,tSOO,  coveriug  cotton  lu  bales  contained  in  a 
certain  ^ard  in  Vicksburg.  Miss.  To  plaintiff's 
declaration  defendant  pleaded  several  pleas,  de- 
mtirrers  to  the  ideaa  were  sustained,  defendant 
declined  to  plead  further,  and  a  judgment  waa 
entered  against  It  for  the  full  amount  sued  for 
and  interest.  From  that  Judgment  It  appeals. 
The  same  pleas  were  filed  in  thia  case  de* 
feodant  aa  were  filed  in  the  case  of  Insurance 
Co.  V.  ShlMiker,  82  Sooth.  166,  and  that  case  is 
here  referred  to  tor  a  further  statement  of  the 
facta.  Judjnneut  affirmed.  SL  J.  Bowers  and 
Catchinga  &  Catchlnga,  for  appellant.  Smith, 
Hirshe  ft  Landon,  for  appellee. 

WHITFIBI^D,  0.  J.  Thia  case  abides  the  i«- 
snlt  hi  Inaorance  Co.  r.  Shlenker,  82  South.  IDS. 
Affirmed. 


OWENS  V.  STATE.  (Snpreme  Ooart  of  Mle- 
slsaippi.  Jane  9,  1902.)  Appeal  from  circuit 
coart,  Lafayette  county;  P.  H.  Lowr^,  Judge. 
"Not  to  be  officially  reported."  Whit  Owena 
waa  convicted  of  murder,  and  he  appeals.  The 
facta  in  this  eaae  are  the  same  as  in  the  case 
of  Owens  v.  State  (No.  10,377)  32  South.  162, 
both  John  and  Hugh  Montgomery  being  mur- 
dered at  the  aame  tune  and  place,  and  that  case 
ia  referred  to  for  a  full  statement  of  the  facts. 
Reversed.  Stephens  &  Stephens  and  MeWillle 
&  Thompson,  for  appellant.  W.  L.  Eaaterllng, 
Asst.  Atty.  Gen.,  for  the  State. 

WHITFIELD.  C.  J.  This  case  ta  controlled 
by  the  opinion  this  day  delivered  in  the  case  of 
Same  Appellant  v.  State  (No.  10,877)  82  South. 
102,  Reversed  and  remanded. 


HALLE  et  al.  v.  EINSTEIN.  (Supreme  Court 
of  Florida.  June  Term,  1900^  Appeal  from 
circuit  court,  Duval  county;  Rhydon  M.  Call, 
Judge.  R.  H.  Liggett,  for  appellanta  F.  W. 
Pope,  for  appellee.  The  bill  In  this  cause  was 
Sled  by  t^e  appellee  against  the  appellanta. 
Iliere  was  decree  for  the  complainant,  and  the 
defendanta  appeal.  Appeal  dlamlssed  tor  fallare 
to  comply  with  rule  20  (26  South,  t)  a  to  fil- 
ing abstracts  of  the  record. 
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ABANDONMENT. 

Of  homeiteftd,  see  "Homestead,"  i  1. 

ABATEMENT  AND  REVIVAL 

Kloction  of  remedy,  see  "Electioo  of  Remedies." 

i  1.    Deatli  of  P*rt7  «nd  ravlTal  of  ao- 

tloa. 

Where,  on  the  death  of  the  plaintiff  ia  eject- 
ment, the  action  was  rarlTed  "In  the  name  of 
L.,  executor  of  the  estate  of  E.,  deceased,  aa 
party  plaintiff,"  the  revivor  is  Id  tti«  name  -of 
L.  personally,  and  not  as  executor,  and  if  he 
has  no  interest  Id  the  lands  he  cannot  recorer. 
—Jenkins  v.  Bramlett  (Ala.)  575. 


ABDUCTION. 


See  "Sednctkn." 


ABSENCE. 

See  "Ahsentees." 

ABSENTEES. 

The  fee  of  a  curator  appointed  to  represent 
defendant  !n  attachment  may  be  increased  to 
on  amount  corresponding  with  the  services 
rendered,  under  Rev.  St.  {  108.— Watt  t.  Will- 
lama  (La.)  85. 

ABUTTING  OWNERS. 

Assesnnents  for  expenses  of  public  improvflmenta, 
see  "Municipal  Cor^ratlons,"  S  4. 

Compensation  for  talcing  of  or  injury  to  lands  or 
easements  for  public  use,  see  "Eminent  Do- 
main,'' 9S  2,  4. 

Hights  in  streets  In  eitiea,  see  "Municipal  Corpo- 
lalfons,"  I  6. 

ACCOMPLICES. 

Testimony,  see  "Criminal  Law,"  f  7. 

ACCORD  AND  SATISFACTION. 

Bee  "Compromise  and  Settlement." 

ACCOUNT. 

See  "Account  Stated." 

Acconnting  between  partners,  see  "Partnership," 
13. 

Accouutiug  by  executor  or  administrator,  see 
"Executors  and  Administrators,"  i  8. 

Accounting  by  receiver,  see  "Receivers,"  {  4. 

Accounting  by  stockholders  of  building  and  loan 
assoeintion,  see  "Building  and  Loan  Associa- 
tions." 

ACCOUNT  STATED. 

Though  the  evidence  us  to  an  account  stated 
was  sutDcient  to  prove  it,  yet  if  the  account,  as 
to  one  item  therein,  was  proven  by  ancootra- 
dieted  evidence  to  be  without  foundation,  no 
recovciy  can  be  had  for  such  unfounded  claim. 
-Withers  v.  Sandlin  (Fla.)  829. 


An  account  stated,  sued  on  with  an  ex  parte 
affldavit  attached  that  it  is  just  and  true 
as  stated,  held  not  evidence  of  the  correct- 
ness of  the  account.— Withers  t.  Sandlin  (Fla.> 
821). 

ACCRUAL 

Of  ri^t  of  action,  see  "Limitation  of  Actioni,"' 

i  2. 

Of  right  of  actini  on  injunction  bond,  see  "In- 
junction," I  4. 


ACKNOWLEDGMENT. 


Of  indebtedoMs  ban^  by  limitation,  see 

itation  of  Actions,"  S  3. 
Operation  and  effect  of  admissions  as  evidence, 

see  "Criminal  Law,"  8  10 ;  "Evidence,"  I  6. 
Operation  and  effect  of  admisdons  as  ground  of 

estoivelt  see  "Estoppd,"  %  2. 

ACTION. 

Accntal,  see  "limitation  of  Actions," 
Election  of  remedy,  aee  "Election  of 
Jurisdiction  of  courts,  see  "Courts." 
Limitation  by  statute,  see  "Limitation  of  Ac- 
tions." 

Malicious  actions,  see  "Malicious  Prosecution." 

Restraining  action  at  law,  see  "Injunction."  S  2. 

Review  of  proceedings,  see  "Appeal  and  Error"; 
"Exceptions,  Bill  of" ;  "JustToea  of  the  Peace," 
S  3;  "New  Trial." 

Revival,  see  "Abatement  and  Revival." 

Bulmisdon  of  controversy  to  court  without  ac- 
tion, see  "Submission  of  Controversy." 

Actions  between  parties  in  particular  raloMofU. 

Sec  "Master  and  Servant,"  {f  2,  8. 
Co-sureties,  see  "Prindpal  and  Surety,"  |  2. 
Co-tenants,  see  "Partition,"  S  1. 

AxMoriM  by  or  against  parOeular  ebuta  of 
parties. 

See  "Carriers."  fiS  1.  2;  "Corporations,"  S  4: 
'^'Insane  Persons,"  i  1 ;  "Principal  and  Agent," 

Heirs,  see  "Descent  and  Distribution,"  1 1. 
Remaindermen,  see  "Remainders." 
Stockholders,  see  "Corporations,"  |  3. 
Taxpayers,  see  "Municipal  Corporations,"  fiS. 
Telegraph  company,  see  "Telegraphs  and  Tele- 
phones," S  I- 
Trustees  In  banki-uptcy,  see  "Bankruptcy,"  9  !• 

Partictilar  emuea  or  grounds  qf  action. 

See  "Account  Stated" ;  "Bills  and  Notes,"  |  8 ; 
"Death,"  fi  2;  "False  Imprisonment,"  S  1; 
"Guaranty,''  S  2;  "Insurance,"  K  8,  fl;  "Libel 
and  Slander,"  |  2:  "Malicious  Prosecution,"  fi 
-     ■         -'aid";   - -  " 


32  80. 


bor." 

Breach  of  contract;  see  "Ccmtracts,"  |  4;  "Ven- 
dor and  Purchaser,'  |  S. 

Breach  of  covenant,  see  "Covenants,"  |  1. 

Breach  of  warranty,  see  "Sales,"  8  7. 

Discharge  from  employment,  see  "Master  and 
Servant,"  ft  1. 

Flowage,  see  "Waters  and  Water  Courses,"  |  1. 

Foreign  judgment,  see  "Judgment,"  {  7. 
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Injunction  bond,  see  "Injunction,"  S  4. 
Liquor  dealer's  bond,  see  "Intoucatiug  Ligaors," 
f  2. 

Persooal  lojaries,  see  "Carriers,"  S  2;  "Master 
and  Servant,"  S  8;  "Municipal  Corporationa." 
I  7;  "Baiiroada,"  i|  3,  4;  ''Telegraiiha  and 
Telephones,"  {  1. 

Price  of  goods,  see  "Sales,"  {  6. 

Recovery  of  license  tax,  see  "Licenses,"  B  1. 

Recovery  of  tux  paid,  see  "Taxati<Ki,"  |  5. 

Services,  see  "'Worit  and  labor." 

Takinfr  of  or  injury  to  property  in  exerdse  of 
power  of  eminent  domain,  see  "Eminent  Do- 
main," f  4. 

Wrongful  attachment,  see  "Attachment,"  i  8. 

ParUeular  forma  Of  cuOon. 

See  "Detinue":  "Ejectment";  "Real  Actions"; 
"Trespass,"  |  1;  ''Trover  and  Conversion." 

ParUciUarfomu  of  nwotal  reU^, 

See  "Creditors'  Suit";  "Divorce";  "Injanctkm"; 
"Marshaling  Assets  and  Serarltiw" ;  "Parti- 
tion," 1  1;  "Quieting  Title." 

Alimony,  see  "Divorce,"  §  2. 

Cancellation  of  written  Instnunent  we  "Oan- 
cellation  of  Instruments." 

DetermiDatkHa  of  adverse  claims  to  real  prop* 
erty,  see  "Quieting  Title." 

SnforcemflDt  or  foreclosure  of  Uen,  see  "Medtan* 
ics*  Liens,"  f  2. 

Establishment  and  enforoemeot  of  eharityt  ssd 
"Charities,"  S  1. 

Establishment  and  enforcement  of  ri^t  of  home- 
stead, see  "Homestead,"  {  2. 

Bstahlisbment  of  wffl,  see  'Vuis,"  |  2. 

Foreclosure  of  mortgage,  see  "Mortgages,"  S  8. 

Foreclosure  of  pledge,  see  "Pledges." 

Redemption  of  mortgaged  property,  see  *'Mort> 
gages,"  8  7. 

Reformation  of  written  instnunent,  see  "Ref- 
ormation of  Instruments." 

Removal  of  cloud  on  title,  see  "Quieting  TlUe.** 

Setting  aside  fraudulent  conveyance,  see  **Frandr 
olent  Conveyances,"  S  3- 

Trial  of  tax  title,  see  "Taxation,"  fi  9. 

PartUnUaT  proceedings  in  acUoiu. 

See  "Conts";  "Damages":  "Depositions":  "Evi- 
dence"; "Execution";  Judgment";  "Judicinl 
Sales";  "Jury";  "Limitation  of  Actions": 
"Parties";  "Pleading":  "Process";  "Removal 
of  Causes";  "Trial";  "Venue." 

Particular  remedies  in  or  incident  to  acMoni. 

See  "AttachuMi^';   "Garnishment";  "InJone- 

tiou";  "Receivers";  "Sequestration." 

ProceedinQt  in  exercUe  rtf  vpedal  JurUdtiAUme* 
Oiminal  prosecutions,  see  "Criminal  Law." 
Suits  in  ehuit)'.  see  "fiquity." 
Suits  In  justices'  courts,  see  ''Justices  of  the 

Peace,"  §  2. 

%  1.  JoindeFi    spUttlBc  ooxuioUdmtlom, 
and  ■erenmea. 

A  count  In  tort  for  the  Itilling  of  bogs  by  a 
railroad  company,  joined  with  a  count  in  as- 
Kumpsit  for  breech  of  coutract  to  maintain 
fences  and  cattle  guards,  held  a  misjoinderw— 
fivans  T,  Soutliern  Ky.  Co.  (Ala.)  138. 

ACTION  ON  THE  CASE. 

See  "Trespaas,"  1 1. 

ADEQUATE  REMEDY  AT  LAW. 

As  defense  to  equitable  proceeding  against  cor- 
porate stockholder,  see  "Corporations,"  g  3. 

As  ground  for  refusing  cunceilation  of  instrument, 
see  "Cancellation  o£  Instruments,"  |  1. 

Effect  on  right  to  mandamus,  see  "Mandamus,'* 
S  1< 


See 


ADJOINING  UNDOWNERS. 

'Party  Walls." 


ADJUDICATION. 

Of  courts  in  general,  see  "Coorts,"  i  1. 
Operation  and!  effect  of  former  adjndicatifW,  see 
^'Judgment,''  I  4. 

ADJUSTMENT. 

Of  loss  within  insorance  poU9,  aot  ''bumaiice,'' 
fi  7. 

ADMINISTRATION. 

Of  charity,  see  "Charities,"  {  L 

Of  ratate  assigned  for  l^enefit  of  creditora,  see 
"Assignments  for  Ben^t  of  Greditofs,"  I  2. 

Of  estate  of  decedent,  see  "Exaenton  and  Ad- 
ministrators." 

Of  estate  of  ward,  see  **GaardiAn  and  Ward," 
S  2. 

Of  propnty  by  receiver,  see  "RectiToa.**  i  2. 
Of  trust  property,  see  ■Trasta,"  |  1. 

ADMISSIONS. 

As  evidence,  see  "Criminal  Law,**  |  10;  *'Evi- 

dence,"  %  6. 
In  pleading,  see  "Pleading,"  \  2. 
Judgment  on,  see  "Judgment,    f  1, 

ADULTERY. 

Certain  testimony  held  admissible  in  a  prose- 
cution for  lirias  In  adultNy.— Campbell  v. 
State  (AU.)  639. 

ADVERSE  CLAIM. 

To  TMl  propoiy,  see  "Qnleting  Tltie." 

ADVERSE  POSSESSION. 

See  **Llmitation  of  Acttona.** 

f  1.   Nstiuw  mmM.  ra^alaltM. 

In  ejectment  against  an  heir,  who  filaimed 
by  adverse  possession,  Md,  that  a  verdict 
should  be  directed  for  plaintiffs.— Batler  v.  But- 
ler (Ala.)  679. 

The  existence  of  a  defect  in  a  tax  sale  hel4 
not  to  make  the  sale  insufficient  as  a  basis  of 
the  prescription  of  10  years.— Jopling  t.  Cha- 
chere  (La.)  21S. 

I  S.    PUadSsCt  wiAeMa.  trial,  *md  xw- 
■Hew. 

Where  the  facts  as  to  prescription  are  bas.'d 
upon  the  time  when  a  heavy  building  in  New 
Orleans  ceased  to  sinli,  the  burden  of  proof 
will  be  discharged  by  proving  the  time  within 
which  such  buUdiugs  cease  to  sink  as  a  rule, 
whereupon  the  burden  shifts  to  the  opp<>8ite 
party  to  overcome  such  piima  facie  case.— 
Chapman  v.  Morris  Building  ft  Land  Improve- 
nent  Ass'n  lUu)  371. 

Where  plaintiff  claimed  land  by  prescription, 
and  the  two  surveys  conflicted  as  to  whether 
plaiutifiTs  house  was  located  on  the  land  claim- 
ed, it  was  not  error  for  the  court  to  dlsmisji 
without  orderiug  a  third  survey.— Oohn  T.  Pearl 
River  Lumber  Go.  (Miss.)  2»2. 

Allegation  of  bill  to  confirm  title  held  to  re- 
fate  objection  tbat,  no  paper  title  bang  shown, 
the  land  should  be  aveired  to  have  been  fnclos- 
ed.— Byuom  v.  Stinson  (Miss.)  010. 

Allegation  in  bfll  to  confirm  title  kcM  to  re- 
fute oojection  that  words  of  the  statnte  were 
not  need.- Bj-num  v.  Stinson  (Miss.)  910. 
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Auction  to  uarme  possesrion  In  bill  to 
onnflrm  title  keli  suffldeiit.~ByDDm  t.  Stioson 
(MiiB.)  910. 

Adrerse  possession  for  10  years  hM  snfll- 
ciently  aTerred  In  a  Inll.— Byniiiii  t.  Stlnson 

<Mi8S.)  910. 

Where  a  pleading  predicates  right  to  land  by 
advnw  poBsession,  pnnnaDt  to  au  exchange  of 
parcels  By  parol,  neither  record  title  nor  writ- 
ten agreetneiit  of  exchange  need  be  ibown. — 
Bynum  t.  Stinson  (Miss.)  910. 

AFFIDAVITS. 

See  "Deporitions." 

For  injnnctlon,  see  'Injnnctlona,**  |  3. 

in  particular  proceedtngB. 
See  "Sequestration." 

Preliminary  proceedings  on  charge  of  crime,  see 
"Criminal  law,"  |  6. 

Trial  of  right  to  property  levied  on,  see  "Ex- 
ecution," fi  8. 

AGENCY. 

See  "FHndpal  tmA  Agent" 

AQGRAVATION. 

Of  damigei,  nee  "Damages,**  1  1. 

AGREED  CASE. 

Sabmlsdon  of  controrersy  to  court,  see  " Sub- 
mi  Bsion  of  ControTersy." 

AGREEMENT. 

See  "Gontracts.** 

AGRICULTURE. 

Irri^tton,  see  "Waters  and  Water  Conrsea," 

AIDER  BY  VERDICT. 

In  dril  actions,  see  "Pleading,"  S  6, 

ALEATORY  CONTRACTS. 

See  "Gaming."  i  1. 

ALIBL 

Instmcdons      to,  aee  "Criminal  Law,**  1  21. 

AUMONY. 

Sw  ^"DiTorce.*'  i  2;   "Husband  and  Wife," 

ALLOWANCE. 

To  snrriTlng  wlfe^  husband,  or  children  of 
decedent,  see  "Executors  and  Administrators," 
I  8. 

ALTERATION. 

Of  geographical  or  political  divisions,  see  "Mu- 
nicipal Oorporations,"  }  1;  "Schools  and 
Schbol  Districts."  I  1. 

ALTERATION  OF  INSTRUMENTS. 

See  "Reformation  of  lastmments." 

The  mere  fact  that  alterations  are  apparenl 
on  the  face  of  a  deed  does  not  destroy  its  va- 
lidity.—Harper  y.  Heaves  (Ala.)  721. 


The  negotteUUty  of  a  note  Mi  not  destroyed 
by  the  payee  filling  lu  the  blank  space  for  tbe 
amount  and  chancing  the  figures  in  the  mar- 
gin to  correspond  with  tbe  amount  inserted  in 
the  blank  space.— Prim  v.  Hammel  (Ala.)  1006. 

AMENDMENT. 

Of  constitution,  see  "Constitutional  Law,"  |  1. 
Of  Indictment  or  information,  see  "Indictment 

and  Information,"  S  5. 
Of  pleadhiK  in  eqnlty,  see  "Egutty,"  |  2. 

AMOUNT  IN  CONTROVERSY. 

JurisdicdoDBl  amount,  see  "Appeal  and  Error," 
-  -      Courts,"  8  5. 


ANIMALS. 


Injuries  from  operation  of  railroads,  see  "BaO- 

roadfi,"  S  &• 

Acts  1808-99.  p.  1T76,  to  extend  the  stock 
law  of  Clay  county  to  adjacent  districts,  Md 
not  void  becatue  of  failure  to  require  notice  of 
an  applica^on  for  such  extension, — Street  T* 

Hooten  (Ala.)  680. 

An  indictment  for  injuring  cattle  under  Or. 
Code,  i  5001,  held  fatally  defective.— Dunklin 
V.  State  (Ala.)  666. 

Passengers,  having  no  control,  htld  not  guilty 
of  overloading  and  overdriving  a  team.— Atkins 
T.  State  (Misa.)  921. 

ANSWER. 

As  evidence,  see  "Equity,"  f  8. 
In  {heading,  see  "Pleading,    8  2. 

APPEAL  AND  ERROR. 

See  "Certiorari;"  "Exceptiona,  Bill  of"j  "New 
Trial." 

Appellate  jurisdiction  of  particular  courts,  see 

^''Courta,''  S  8. 
Effect  of  remedy  by  appeal  or  writ  of  error  on 

right  to  mandamuB,  see  "Mandamns."  {  1. 
Review  of  proceedinga  of  justices  of  tbe  peace, 

see  "Justices  of  the  Peace,"  S  3- 

■Revteui  in  particular  cirf I  actions. 

Summary  proceedings  by  landlord  to  recuvra 
p08He»8ion,  see  "landlord  and  Tenant^"  I  4. 

Review  in  spectal  proceedings. 
For  allowance  of  claims  against  decedents'  es- 
tates, see  "Executors  and  Administrators." 
«  7. 

For  distribution  of  decedents'  estates,  see  "Ex- 

.  ecutors  and  Administrators,"  8  &• 

For  sale  of  decedents'  estates,  see  ''Executors 

and  Administrators,"  f  6. 
Trial  of  rij^t  oi  property,  see  "Attachment," 

f  2 

Reotew  ttf  criminal  proaectitUms. 

See  "Criminal  -Law, "  tr§  25-30;  "Homicide," 
8  IS. 

Finding  of  grand  jury,  see  "Indictment  and 

Information."  8  1. 
Summary  trial,  see  "Criminal  Law,"  |  6. 

8  1.    Deolsl«Ba  reviewable. 

flatter  held  not  a  juilginent.  which  will  sup- 
port an  appeal,  but  only  a  part  of  tbe  finding.— 
Barnemaiin  v.  Morrison  CA.la.)  649. 

Where  an  appeal  was  not  taken  from  an  or- 
der appointing  a  receiver,  as  allowed  by  Code. 
8  429,  an  order  refusing  to  discharge  the  re- 
ceiver and  increase  bis  bond  cannot  be  assigned 
as  error.— Her^ord  v.  Hereford  (Ala.)  UQL 
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Where  there  is  a  final  decree  dissolvSug  an 
iDjuDctioo  and  diamlsaiiig  the  bill,  there  can  be 
no  appeal  solely  from  the  order  diHsoIvinR  the 
injimction.— Buraham  v.  Drigfrers  (Fla.)  79ti. 

Where,  In  a  anit  to  cancel  an  nflKessmeDt,  the 
sole  question  is  as  to  its  validity,  and  the 
amount  is  lesa  than  f2,000,  the  supreme  court 
is  without  Jurisdiction.— State  ex  Tel.  Zelgler  T. 
Board  of  Assessors  (La.)  67. 

Wbere.  in  an  action  to  recorer  land,  defend- 
ant denies  the  right  Of  plaintiff,  and  exhibits 
title  in  himself,  and  at  the  same  time  dis-4 
claims  title  in  the  land,  and  there  la  a  Jndfrment 
reooimizing  defendant  as  the  owner  of  the 
bnildiugs,  the  ralue  of  the  land  la  to  be  con- 
sidered in  determining  jurisdiction  on  appeal. — 
City  of  New  Orleans  v.  Fredericks  (La.)  80. 

Where  judgment  is  asked  on  a  bond  against 
the  principal  for  more  than  $2,000,  and  against 
the  principal  and  surety  for  less  than  $2,000, 
aud  judgment  is  rendered  against  both  in  solido 
tor  $890,  an  appeal  lies  to  the  court  of  ap- 
peals.—Perkins  T.  Lapeyronnie  (La.)  83. 

When  by  remittitnr  in  the  lower  court  the 
amount  In  dispute  is  reduced  l>elow  the  ju- 
risdiction of  the  appellate  court,  it  has  uo  ju- 
risdiction.—State  ex  rel.  Taylor  T.  Judges  of 
Court  of  Appeal  (La.)  186. 

In  an  action  of  boundary  the  test  of  the  jn- 
risdictioQ  of  the  supreme  court  is  the  value  of 
the  prqpei-ty  which  lies  between  the  coutested 
Hues.— S&llet  r.  Jacquet  (La.)  411. 

An  order  sustaining  a  demurrer  to  a  bill,  hut 
authorizing  its  amendment  within  60  days,  held 
not  appealable.— Barrier  t.  Kelly  (Miss.)  990. 

I  8.    Blckt  of  varlew. 

Where  the  court  has  set  aside  an  Injunction 
upon  the  ground  that  it  enjoined  the  execution 
of  au  absolute  judgment  of  the  supreme  court, 
it  should  refuse  an  appeal  to  the  party  cast, 
and  compel  him  to  apply  to  the  supreme  court 
for  reUef.— City  ot  New  Orleana  t.  Bilgery  (La.) 
429. 

I  8.    PMoMitatloH   and   reservatlom  1b 
lower  oonrt  of  CTOnnds  of  revlaw. 

In  a  suit  to  set  aside  a  deed,  au  objection 
that  the  suit  has  not  been  discontinued  as  to 
a  deceased  life  tenant  cannot  be  taken  for  the 
first  time  on  appeal.— Letohatchle  Baptist 
Church  T.  Bullock  (Ala.)  68. 

On  appeal  from  an  order  overruling  a  general 
demurrer  to  a  bill  for  want  oi:  equity,  neither 
Ihe  question  of  multifariousness  nor  misjoinder 
of  parties  con  be  raised  for  the  first  time.— 
First  Nat  Bank  v.  Kirkby  (Fla.)  8SL 

Au  appeal  will  not  lie  where  there  was  no 
motion  for  new  trial.  —  Axmsttons  t.  Goddis 
(Miss.)  917. 

i  4.    Requisites    and    proceedings  for 
transfer  of  cause. 

An  appeal  from  two  interlocutory  decrees,  one 
entered  more  than  six  months  before  the  ap- 
peal, entitles  the  appellant  to  a  review  only  of 
the  decree  entered  within  the  six  months.— Mat- 
tair  V.  Furchgott  (Fla.)  925. 

An  appeal  from  two  interlocutory  decrees,  one 
of  which  was  entered  more  than  six  mouths  he- 
fore  the  appeal,  will  entitle  the  appealiug;  party 
to  have  only  the  decree  entered  within  six 
months  reviewed.— Hay  T.  Frank  (Fla.)  925. 

AVhere  the  transcdpt  was  filed  in  due  time, 
and  all  requirements  complied  with,  but  service 
of  citation  could  not  be  msde,  because  appellee 
could  not  be  found,  a  dtation  may  be  served 
after  12  months  from  the  judgment.— Levy  v. 
Levy  (La.)  117. 

Appellee  should  be  cited  personally  when  be 
resides  In  the  state;  but  if  he  cannot  b«  founil, 
and  has  no  domicile,  dtation  served  on  bis  at- 


torney win  save  tlie  appeal  from  fflsmisul.— 
Levy  T.  Levy  (La.)  117. 

The  granting  of  an  appeal  to  a  court  without 
jurisdiction  does  not  devest  the  trial  court  of 
jurisdiction  to  grant  an' appeal  to  anoth^  tri- 
bunal to  which  it  pivperly  lies.  —  Vallee  t. 
Hunsbeiry  (La.)  358. 

Where  an  appeal  is  taken  by  motiou  in  open 
court  when  the  Judgmeut  is  rendered,  no  cita- 
tion of  appeal  is  required.— Vallee  t.  Hnnsberry 

(La.)  359. 

Where  the  district  court  grants  an  appeal  to 
the  circuit  court  on  filing  bond.  It  may  vacate 
such  au  order  before  the  Sling  of  the  bond, 
and  grant  an  appeal  to  the  supreme  court,  if 
applied  for  in  time.— Vallee  v.  Huus berry  (L>a,> 

Where  appellant  furnishes  s  bond  for  the 
anionnt  fixed  by  the  court,  the  appeal  will  b« 
maintained  as  devolutive,  though  the  bond  be 
too  small  for  a  auapenaive  appeal. — L.  J.  Mea- 
tier &  Co.  V.  A.  Chevallw  Paving  Co.  (La.) 
520. 

i  6.    BCaet  of  transfer  of  «awe  W  pr»- 
eeedtncB  therefor. 

Where  the  court  has  set  aside  an  injunction 
against  the  execution  of  a  Judgment  of  the  sa- 
preme  court,  and  has  granted  a  suspensive  ap- 
peal, it  should  not  oust  the  appelant  from  his 
possession  and  place  the  property  in  the  bauds 
of  a  sequestrator  and  enjoin  the  ap[>ellant  from 
acts  of  possession,  —  City  of  New  Orleans  t. 
Bilgery  (La.)  429. 

1  6.    3EI«oonl  and  proeeedincs  not  in  roe- 
ord. 

When  a  motion  la  not  Incorporated  in  the  bill 
of  exceptions,  the  ruling  of  the  coart  on  it 
will  not  be  reviewed^Bamilton  t.  Maxvdl 

(Ala.)  13. 

The  decision  of  the  trial  court  in  overmliug 
a  niotiou  will  be  aOlrmed,  though  the  motion 
is  incorporated  in  the  bill  of  ncepticnis,  when 
the  record  fails  to  set  out  the  evideuce  intro- 
duced in  snpport  of  it. — Hamilton  v.  Maxwell 
(Ala.)  13. 

Judgment  affirmed  wbere  motion  appealed 
from  does  not  properly  appear  In  record. — 
Craig  V.  Etheredge  (Ala.)  G6. 

A  bUl  of  exceptions,  signed  after  trial  term, 
will  not  be  considered;  uo  o^eemeut  or  order 
extending  time  appearing.— undsey  t.  Kenan 
(Ala.)  123.  •  ^ 

Exceptions  to  rulings  on  motions  must  be 
shown  by  bills  of  exception.— Evans  T.  South- 
ern Uy.  Co.  (Ala.)  138. 

Where  a  bill  of  exception  shows  tiiat  it  was 
signed  by  the  judge  in  vacation  without  an  or- 
der in  tiie  record  authorizing  It,  the  bill  will 
be  stricken  ont  on  appeal,  though  the  bill  re- 
cites the  making  of  such  an  order. — Zlon  Fonn- 
tain  Lodge  No.  64,  F.  ft  A.  M.,  T.  Folto  (Ala.) 
485. 

A  record  recital  that  defendant's  demurrers 
were  overruled  is  not  a  Judgment  on  the  de- 
murrers, and  will  not  support  an  asoicnment  ot 
error.— Bpe«  T.  CSrowder  (Ala.)  6B8. 

A  certificate  to  a  transcript  of  record  on 
appeal  held  defective.— Bornnam  t.  Driggets 

(Fla.)  70ti. 

Appellate  courts  will  sometimes  sua  motu  or- 
der correction  of  records,  for  the  purpose  of 
informing  its  conscience,  in  order  to  affirm  a 
judgment.— Turman  v.  Whaley  (Fla.)  811. 

Where  an  abstract  of  the  record,  not  excepted 
to,  shows  no  evidence  to  support  the  verdict, 
but  the  briefs  show  tbst  there  was  some  tes- 
timony to  support  it,  the  appellate  court,  where 
the  omissions  were  not  Intentional,  will  call 
saa  motu  for  either  true  abstracts  of  the  record 


Digitized  by 


Google 


INDEX. 


1021 


4tr  additional  copies,  under  the  rales.— Tnrman 
V.  WhRley  (Fla.)  811. 

Where  decrees  appealed  from  do  not  appear 
in  the  transcr^t  of  the  record,  they  cannot  be 
reviewed,— Mattalr  t.  Fnrchgott  (Fla.)  9%. 

A  district  judge  cannot  be  called  upon  to 
-make  a  stutemeat  of  facta  after  an  appeal  has 
been  perfected,  either  by  motion  in  the  trial 
court  or  certiorari  from  the  supreme  court. — 
Harrin  t.  Blackman  (La.)  4Iffi. 

Appellant  li  entitled  to  have  a  statement  of 
facts  made  ont,  bnt  ia  not  called  upon  to  do  so 
In  behalf  of  the  appellee.— Harrin  t.  Blackman 
<La.)  4tS2.  , 

It  is  not  the  duty  of  appellant  to  make  out  a 
proper  record  for  appellee,  if  he  through  negll- 
sence  has  failed  to  do  so.— Harvin  v.  Blackman 
ilA.)  402. 

Where  the  transcript  on  appeal  has  been 
made  up  under  instmctions  from  the  appellant, 
aud  contains  only  such  matter  as  he  has  di- 
rected to  be  Included,  the  appeal  will  be  dis- 
missed.—Caiarter  Oak  BtOTe  tc  Range  Co.  t. 
Rice  (La.)  957. 

I  6V^.  AsslKHBieBt  of  errors. 

Where  a  motion  to  dissolve  an  injunction  is 
joint,  aa  are  the  appeal  from  a  decree  orer^ 
ruling  the  motion  and  the  assignments  of  error, 
-the  decree  being  proper  as  to  certain  respond- 
entti,  it  must  be  held  proper  as  to  all.— Niehaos 
V.  Cooke  (Ala.)  728. 

Joint  assignments  of  error  are  bad,  where 
not  good  aa  to  all  the  appellants. — Killtan  ▼. 
Cox  (Ala.)  788. 

Where  no  assignment  of  errors  was  present- 
ed to  the  ^idge  on  making  an  ordinary  bill  of 
exception!),  and  the  bill  exhibits  so  sufflciait 
statement  of  erldenre.  there  Is  nothing  to  re- 
view.—Sontherland  V.  Seudlin  (Fla.)  786. 

An  appdlee  is  not  restricted  to  the  examiua- 
tion  of  error  contained  in  the  assignment  of  er- 
rors.—Tazoo  &  M.  Y.  R.  Co.  T.  Adams  (Mlas.) 
«37. 

4  7.    DismiiMl,   wltlidrmwal,   or  mban- 
dounent* 

Under  supreme  coort  rule  4C  (8  South,  ti), 
an  appeal  will  not  be  dismissed  for  failure  to 
file  the  transcript  in  time,  where  the  motion 
was  not  made  on  or  before  the  next  Thursday 
after  the  defaoIL-aiartln  Mach.  Works  t.  Mil- 
ler (Ala.)  305. 

Where  an  appeal  bond  was  given  within  the 
year  allowed,  tnc  appeal  will  not  be  dismissed 
(or  delay  in  giving  notice  not  doe  to  appellaut'b 
Taalt.-Uartin  Mach.  Works  t.  Miller  (AU.) 
S05. 

Where  a  writ  of  error  was  issued  in  August, 
1886,  and  made  returnable  to  the  January 
term,  1897,  and  no  scire  facias  has  been  issued 
•or  served,  the  cause  will  be  dismlsaed. — fiolary 
T.  Weed  (Fla.)  779. 

Where  plaintiff  is  error  fails  to  file  a  tran- 
script within  the  term  of  the  court  to  which 
his  writ  of  error  is  returnable  through  luch- 
ea,  the  writ  of  error  will  be  dismissed  at  his 
cost.— Rush  V.  Connor  (Fla.)  790. 

Where,  on  appeal  from  two  interlocutory  de- 
crees. It  appears  that  one  was  entered  more 
than  six  months  before  the  appeal  and  the 
other  is  not  in  the  transcript,  the  appeal  will  be 
dismiHRed.— Mattair  r.  Furchgott  (Fla.)  925. 

A  writ  of  error  to  review  refusal  to  compel 
the  isKiiance  of  a  license  will  be  dismissed, 
where  the  time  during  which  such  license  would 
have  remained  operative  has  expired.— State  v. 
Martin  (Fla.)  026. 

The  same  grounds  cannot  form  the  basis  of 
a  second  motion  to  dlsmisa  an  aiveal.— Lery  v. 
JUvy  (La.)  117. 


A  motion  to  dismiss  an  appeal,  liecanae  of 
infonnailty  In,  or  absence  of,  an  order  of  ap- 

gaal,  most  be  filed  within  three  dkjB  after  the 
ting  of  the  transcript.  —  Vallee  v.  Hunsberry 
(La.)  369. 

An  appeal  from  an  order  for  the  production 
of  books  and  papers  will  be  dismissed,  where 
It  does  not  appear  that  Irreparable  injnry  can 
resoh  to  the  complaining  party.— Snccessfon  of 
Marks  (La.)  401. 

The  appeal  of  a  particular  appellant  will  not 
be  diamissed  in  limine,  on  the  ground  that  he 
has  no  interest,  where  an  examination  of  the 
entire  record  is  necessary  to  ascertain  the  re- 
lation of  the  parties.— L.  j.  Mestier  &  Ca  v.  A. 
Chevalier  Paving  Co.  (La.)  620. 

An  aroeal  will  be  diamissed  where,  by  elim- 
inating a  duplicated  Item  of  damages,  the  de- 
mand is  reduced  below  the  limit  of  the  Juris- 
diction of  the  court.— Johnson  v.  Hosmer  (La.) 
901. 

8  8.    Hearl&K  rehearlac. 

The  supreme  court  technically  cannot,  on  an 
application  for  rehearing,  make  a  final  disirasi- 
tion  of  the  cause,  even  though  oral  argument 
was  allowed  on  application  for  rdieorlng. — Lo- 
secGO  T.  Gregory  (UiJ  965. 

I  9.  Bwinr. 

On  an  appeal  from  an  order  refasing  to  dis- 
charge a  receiver,  a  former  interlocutory  dea«e 
overruling  a  motion  to  diamisa  the  bill  for 
want  of  equity  cannot  be  reviewed.— Hereford 
T.  Hereford  (Ala.)  661. 

The  denial  of  a  motion  to  strike  a  paragraph 
of  a  complaint  which  is  mere  surplusage  is  not 
reviewable.— Marx  v.  MiUer  (Ala.)  766. 

Overruling  of  demurrer  to  count  in  contract, 
because  joined  with  counts  In  tort,  held  cared 
by  subsequent  action  as  to  the  latter.— Kansas 
City,  M.  &  B.  K.  Co.  v.  Foster  (Ala.)  773. 

Where  the  preponderance  of  the  evidence  is 
in  favor  of  plaintiff,  the  Judgment  in  his  favor 
will  not  be  disturbed.— Goothye  v.  DeLatour 
(La.)  SOL 

The  supreme  court  will  not  examine  numerous 
books  ana  other  records  brought  up  on  an  ap- 
peal by  an  opponent  on  an  accounting  by  a  re- 
ceiver to  eke  out  the  want  of  showing  in  the 
final  account  as  to  certain  assetH  of  the  estate. 
— CHt  Item  Co-op.  Printing  Co,  v.  Phoeuix 
Furniture  Concern  (la.)  468. 

Under  Const.  1890,  1  146,  and  Code  1882,  fi 
4350,  the  supreme  court  may  affirm  a  judg- 
ment on  points  expressly  rejected  by  the  trial 
court- Tasoo  &  M.  V.  R.  Co.  v.  Adams  (Misa) 
937. 

8  10.  -»  Parties  eutttlad  to  allace  error. 

Where  no  appeal  was  taken  by  the  appel- 
lees, their  cross  assignments  of  error  cannot 
be  considered  without  appellant's  consent  In 
writing.— Jones  v.  Peebles  (Ala.)  60. 

If  au  appellee  wishes  to  have  rulings  ad- 
verse to  lum  reviewed,  he  must  either  take  a 
cross  appeal  or  cross  assign  error. — Long  v. 
Campbell  (Ala.)  591. 

An  assignment  of  error  by  a  party  who  did 
not  join  in  the  appeal  cannot  be  considered. — 
Worthington  v.  Miller  (Ala.)  748. 

8  10%.  ^—  Fresnmptioiui. 

Wh««  a  cause  was  submitted  for  final  de- 
cree on  pleas  to  which  au  objection  had  been 
mtered,  out  which  was  not  urged,  issue  will 
be  presumed  to  have  been  taken  on  them. — 
Adair  v.  Feder  (Ala.)  165. 

It  could  not  be  presumed,  on  appeal  in  tort, 
where  the  judgment  recovered  did  not  exceed 

5120,  that  the  judge  made  the  certificate  author- 
zed  by  Ode,  §  1326,  that  larger  damages 
should  have  heen  awai'ded,  ao  as  to  entitle 


Digitized  by 


Google 


1022 


82  SOUTHERN  REPORTER. 


plaidtifF  to  a  larger  judgment  for  costE^  in  the 
absence  of  nn  express  recital  in  tbe  record.— 
Gmtery  v.  Boaliell  (Ala.)  304. 

Au  appointment  of  an  adminlatrator  de  bonis 
DOn  bj  tbe  probate  court  will  be  presumed  ju- 
risdictional on  BDpeaL — Henler  T.  Johnstoii 
(Ala.)  1008. 

Where  answers  to  interrogatorlee  pnqtoonded 

by  creditors  to  a  wife,  to  wbom  tbe  bnaband 
has  conveyed  immorableEi,  sbowed  that  prop- 
erty 111  another  state  waa  conTe^ed  for  a  con- 
sideratiOD  arising  under  the  lawa  of  that  state, 
the  court  on  appeal  will  not  assume  that  a  dif- 
ferent consideration,  testified  to  as  moving  in 
the  matter  of  a  conveyance  of  lioniaiana  prop- 
erty, was  incladed. — Rush  r.  Landers  (La.)  96. 

i  11.  —  Hmrmlass  error. 

A  plaintiff,  having  ottered  no  evidence,  Mi 
not  entitled  ou  appeal  to  review  of  ruling  over- 
roliiig  demurrer  to  pleas  and  striking  replica- 
tion,— Cross  V.  Esaliuger  fAla.)  10. 

The  refusal  to  strike  out  immaterial  aver- 
ments in  the  complaint  Md  not  reversible  er- 
ror, unless  it  affirmatively  appears  that  such 
refusal  was  prejudicial.— Montgomery  St  By. 
V.  Mason  (Ala.)  261. 

Where  on  the  trial  the  plaintiff  abandons 
c^tafai  counts  in  the  complaint,  tibe  effect  is 
eqairalent  to  an  amendment  by  striking  out 
such  counts;  hence  any  errors  in  overruling 
donurrers  thereto  are  not  subject  to  review. — 
Southern  Ry.  Oo.  v.  Bunt  (Ala.)  507. 

Where  there  was  a  plea  of  the  general  issue, 
error  in  snstainins  a  dnnurrer  to  a  plea  amount- 
Inn  merely  to  a  denial  of  certain  alleged  farts 
Atld  to  be  without  Injury.— Nashville,  O.  ft  St. 
L.  Bj.  Oo.  T.  Bates  (Ala.)  589. 

Where  the  general  issue  is  pleaded,  and 
pleas  Betting  up  matters  provable  under  the 
general  issue,  error  in  sustaining  a  demurrer 
to  the  special  pleas  ia  harmless. — Louisville  & 
N.  B.  Co.  V.  Hall  (Ala.)  603. 

Orermling  of  demurrer  to  part  of  bill  i^lil 
harmless;  proofs  under  tbe  remainder  being 
sufficient. — Scotch  Lumber  Co.  v.  Sage  (Ala.) 
«07. 

Error  in  strikine  out  special  pleas  held  not 
harmless.— Troy  Fertilizer  Go.  v.  State  (Ala.) 
(il8. 

If  the  -court  abused  its  discretion  in  declining 
to  allow  defendant  to  ex.imine  a  witness  after 
plaintiff  had  closed  bis  evidence,  the  error  held 
harmless.— Jernigan  v.  Clark  (Ala.*)  686. 

Allowance  of  questions  on  cross-examination 
held  harmlcM,  in  view  of  answers.- Louisville 
&  K.  B.  Co.  V.  Marbury  Lumber  Go.  (Ala.) 
745. 

In  ao  action  by  a  servant  for  wrongful  dis- 
charge, plaintiff  being  entitled  to  a  general 
charge,  exclusion  of  evidence  which  would  not 
produce  any  conflict  in  the  evidence  was  harm- 
less.— Marx  v.  Miller  (Ala.)  765. 

In  an  action  by  remainder-men  for  waste  com- 
mitted by  an  assiEnoc  of  the  tenant  by  the 
curtesy,  the  erroneous  admission  of  evidence  of 
waste  h.v  others  prior  to  the  time  when  defend- 
ant's trespasses  began,  and  of  waste  by  defend- 
ant barred  by  limitation,  held  not  cured.— 
r^enrned  v.  Ogden  (Miss.)  278. 

The  rejection  of  evidence  which  could  not 
have  affected  the  verdict  hHd  harmless  error, 
—Advance  Gin  ft  Mill  Co.  t.  Thomas  (Miss.) 
316. 

The  other  evidence  being  such  as  to  make  the 
verdict  necossary.  introdiution  of  evidence  held 
harmless.— Fletcher  v.  Sovereign  Camp  Wood- 
men of  tbe  World  (Miss.)  923. 


f  18.  —  ErrM    waived    In  appallate 

court. 

Assignment  of  error,  not  referred  to  in  briefs, 
is  presumed  to  be  waived.- Beyez  t.  Fields 

(AJa.)  742. 

Assignments  of  error,  not  argued  on  appeal, 
are  waived.  —  Southerland  v.  Sandlin  (Fla.) 
786. 

Where  a  party  fails  to  ask  for  any  mling  on 
bis  objection  to  parol  evidence,  it  will  be  pre- 
sumed on  appeal  that  the  objection  was  waiv- 
ed.—Rush  V.  Landers  (La.)  9d. 

Where  a  motion  to  dismiss  an  appeal  is  bas- 
ed on  several  grounds,  tbe  last  stated  of  which 
refers  to  want  of  citation,  the  latter  will  be 
considered  waived.— Vallee  v.  Htmsberry  (L*.) 
359. 

i  13.  Deiermiaatioii.  and  dlsposltiom  of 


On  appeal  iu  an  action  for  tort,  Mi.  that 
judgment  would  be  rendered  in  appellate  court 
In  conformity  with  Code,  I  1326,  rating  to 
costs.— Guttery  t.  Boshell  (Ala.)  304. 

Where  an  improper  judgment  Is  entered  on  a 
proper  verdict,  the  apellate  court  will  rererse 
it,  with  directions  for  entry  of  a  proper  jndg- 
meiit  on  the  T«dict. — Geiger  Henrv  ^a.) 
874. 

Action  on  appeal  from  au  order  in  a  case 
postponed  until  tbe  issue  on  the  main  demand 
was  adjudicated.— Frellsen  v.  Strader  Cypress 
Co.  (U.)  170. 

Where,  in  divorce,  the  evidence  is  iusufficieat 
to  entitle  plaintiff  to  relief^  and  would  be  in- 
sufficient, though  certain  evidence  had  not  \te^a 
excluded,  the  judgment  will  be  affirmed. — ^Pirdy 
V.  Phelps  (La.)  182. 

Where  a  writ  of  mandamus  is  granted  below, 
and  defendant  appeals,  and  connsel  agree  that 

tbe  judgment  appealed  from  may  be  affirmed, 
snoh  judgment  will  be  affirmed. — State  ex  rel. 
Richardson      Schwartz  Foundry  Oo.  (La.)  181>. 

APPLIANCES. 

Liability  of  employer  for  defects,  see  "Blaster 
and  Servant,'^  S  4. 

APPOINTMENT. 

Of  executor  or  administrator,  see  "Executors 

and  Administrators,"  $  1. 

APPROPRIATION. 

For  payment  of  municipal  debts,  see  "Manid- 

pal  Corporations,"  {  8. 

ARBITRATION  AND  AWARD. 

See  "Submission  of  Controversy." 

i  1.  SubmissloiL. 

Where,  in  a  submission  to  an  amicable  com- 
pounder, parties  make  admissions  as  to  a  mat- 
ter not  to  be  submitted,  there  is  no  reason, 
where  it  was  not  a  matter  in  which  there  was 
any  difference  between  them,  to  give  it  consid- 
i-ration.- L.  J.  Mestier  ft  Co.  v.  A.  Chevalier 
Paving  Co.  (La.)  520, 

S  e.  Award. 

Where  the  amicable  compounder  was  not 
xworn.  and  some  of  tbe  facts  were  not  before 
bim,  tbe  return  was  properly  annulled. — L.  J. 
^«tier  &  Go.  r.  A.  Chevalier  Paving  Co.  (La.) 

Where  a  claim  is  based  on  a  gambling  con- 
tract in  futures,  but  on  an  award  of  arbitration 
the  legality  of  the  transaction  Is  not  submitted, 
the  award  is  not  conclusive  on  such  ezecntiou. 
—Lam  V.  Faontleroy  (Miss.)  290. 
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ARGUMENT  OF  COUKISEL 

In  etril  tctioin.  we  "Trial,"  I  2. 
Ib  criminal  prosecntioiu,  bm  Law," 
1 10. 

ARRAIGNMENT. 

See  "Criminal  Law,"  |  e. 

ARREST. 

See  'Triaom." 

Illegal  arrest,  see  "Falie  ImprlBOiunent'' 

ARREST  OF  JUDGMENT. 

In  criminal  proseeations,  aee  "Orimlnal  Lav/* 
i  23. 

ASSAULT  AND  BATTERY. 

Aannlt  with  intent  to  kill,  aee  "Homicide.'' 
I  8. 

Aibaolt  with  intent  to  rape,  see  "Bape,"  {  1. 

I  1.  OHMlma  MBpouiblUty. 

Any  tODchlnff  by  one  parson  of  tiie  penon  of 
another  In  mdenesfi  or  in  auRer  is  an  assaalt 
and  battery,  and  erery  assnnit  and  batte^  in- 
rindes  an  aasaalt.— Jacolii  T.  State  (Ala.)  158. 

ASSESSMENT. 

Of   expenaea   of    pnblic    improTemesta,  see 

"Mamclpal  Corporations,"  $  4. 
Of  tax,  aee  "Taxation,"  |  4. 


See  "A 
Law," 


ASSIGNMENT  OF  ERRORS. 

Criminal 


^  and  Error,"  % 

ASSIGNMENTS. 


For  benefit  of  creditors,  see  "Asrignxaenta  for 

Benefit  of  Creditors." 
Fraud  as  to  creditors,  see  "Fraudulent  Con- 
veyances." 

I  1.  Beqnlaitea  and  vallditsr. 

The  statutory  right  of  redemption  from  fore- 
closure sale  beiUR  personal  to  tne  owner  of  the 
laud,  an  attempted  assignment  of  the  rl|{bt  fur- 
nishes no  consideration  for  a  contract—Terry 
V.  AUen  (Ala.)  664. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  **Banirnptcy."  $  1. 

I  1.   BeQuliltiis  »nd  Talidity. 

Incapacity  or  iniKntflnntrfiiH-iit  on  the  part  of 
an  assignee  for  the  benefit  of  creditors  is  ground 
for  his  removal,  but  not  for  avoiding  the  as- 
aignment — l^ng  v.  Campbell  (Ala.)  501. 

A  deed  of  nssitfiiment  conveying  all  of  gran- 
tor's property,  "excciit  his  hoiiiestcnd,"  is  not 
Invalid,  as  containing  a  rcHervatiou  for  the  ben- 
efit of  the  srantce.— Long  t.  Campbell  (Aln.) 
581. 

A  deed  of  assignment,  bona  fide  in  its  incep- 
Uon,  cannot  be  rendered  fraudulent  by  collu- 
sion between  the  grantor  and  the  aKsignee  aft- 
er its  execution.— Long  v,  Campbell  (Ala.)  5i)l. 

i  £.    AdmiKiatratloB  of  anlened  estate. 

A  creditor  held  csU>\>\iei\  by  his  own  coudiict 
from  maintaining  a  Ruit  to  net  aKide  a  judi- 
cial sale  of  his  debtor's  prot)erty  for  inadequa- 
ry  of  price,  on  the  grouud  of  surprise,  acci- 


dent, or  nrfstake.— Helena  Coal  Co.  t.  Sibley 
(Ala.)  718. 

A  judicial  sale  to  a  stranger  will  not  be  set 
aside  for  inadmioncy  of  price,  unless  there  fcs 
fraud  or  surprise  not  attributable  to  the  inter- 
ested parties.— Helena  Coal  Co.  v.  Sibley  (Ala.> 
Tlti. 

ASSOCIATIONS. 

Bee  "Building  and  Loan  Asaoclations.** 

ASSUMPSIT.  ACTION  OF. 

See  "Aoeonnt  Stated";  "Money  Paid";  "Work 
and  Labor." 

ASSUMPTION. 

Of  risk  by  onploye,  aee  "Ifastn  aad  Bernutt," 
I  0- 

ATTACHMENT, 

See  "Oarnishmeot" ;  "SeqaettTation." 
Against  naticmal  banks,  aee  "Banks  and  Bank- 
ing." I  3. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances,"  {  8. 

9  !•   Froceedlncs  to  support  ov  uiforee.. 

Under  Code,  -18U,  487,  rdative  to  attaidi- 
mcnts  of  debts  owing  to  foreign  creditors,  and 
not  authorizing  a  personal  decree,  no  such  de- 
cree can  be  had;  the  proceeding  be^ng  pnrely 
statutory .'Rothrock  Const.  Co.  t.  Port  Gibsoir 
Mfg.  Co.  (Miss.)  116. 

I  S.    Claims  by  tkird  persoaa. 

Where  an  agreement  of  the  parties  by  which 
the  jury  was  to  be  governed  in  their  findings 
is  recited  in  the  verdict,  which  does  not  as- 
sess each  item  of  property,  as  required  by  Code, 
i  4143,  in  trials  of  right  to  property,  it  will 
be  presumed  oii  appeal  that  the  agreement  dis- 
pensed with  the  necessity  of  such  assessment. — 
Mflssillon  Engine  ft  Thresher  Oo.  T.  Axntdd 
(Ala.)  5M. 

Where  a  verdict  in  an  action  to  determine 
the  right  of  property  describes  the  property 
as  a  sawmill,  consistmg  of  boiler,  engine,  and 
fixtures,  but  does  not  assess  each  item  of  the 
property,  ns  required  by  Code,  B  4143,  it  will 
be  presumed  on  appeal,  in  the  absence  of  con- 
trary evidence,  that  such  assessment  was  im- 
practical.— MasnUloD  Engine  ft  Tbresher  Go.  t. 
Arnold  (Ala.)  GM. 

Under  Rev.  St.  §  12(X),  judgment  held  to  be 
authorized  ogainst  claimant  in  attachment  and 
his  sureties  for  the  amount  of  the  value  as  fixed 
bj^^the  attaching  officer.— Geiger  t.  Heury  Ona.> 

Under  Rev.  St.  S  1200,  concerning  adverse 
claims  of  third  persons  in  attachment  suits,  hel4 
error  to  enter  jntigment  against  the  claimant 
and  his  sureties  for  an  indefinite  sum.  to  br 
thereafter  ascertained  by  the  judgment  to  be 
entered  in  the  principal  suit.— Geiger  v.  Henry 
(Fla.)  874. 

3  3.    Wrongful  attaohment. 

In  an  action  for  wrougfol  attachment,  the 
question  wheDier  the  attachment  was  wrong- 
fully sued  out  is  foi-  the  jury.— BamlHou  r. 
Maxwell  (Ala.)  13. 

In  an  action  for  wrongful  attadiment,  the 
record  of  motions  by  plaintiff  in  the  original 
suit  to  snhstituto  the  writ  of  attachment  and 
for  an  order  directing  the  sheriff  to  sell  the 
property  levied  on,  and  the  order  of  the  court 
thereon.  heJd  admlstible.— Hamilton  t.  Max- 
well (Ala.)  13. 

In  an  n<-tinn  for  wrongful  attachment,  evi- 
dence held  to  show  that  the  writ  of  Tendltiool 
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•xponas  grew  out  of  the  attacbtneot  niit  men- 
tioiied  In  the  bond  aned  on.— Hamilton  t.  3faz- 
wdl  (Ala.)  13. 

Where  one  has  furnished  materials  to  a  con- 
tractor engaged  in  bailding  a  railroad,  and  b4 
wrongfully  levies  a  aeianre  on  property  belong- 
ing to  the  company,  be  ia  liable  to  the  company; 
but  where  the  adznre  ae  afrainet  the  contractor 
Is  good,  and  would  of  itself  have  stopped  the 
work,  DO  greater  damages  will  be  allowed  than 
are  clearly  proven. — Cameron  t.  Orleans  &  J. 
Ry.  Co.  (La.)  208. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial  in 

civil  actions,  see  "Trial,"  |  2. 
Argument  and  conduct  of  counHel  at  trial  In 

criminal  oroMCUtions,  see  "Criminal  Law," 

i  19. 

Attorneys  In  fact,  see  "Prindpal  and  Agent" 
Employment  of  attorney  by  county,  see  "Coun- 
ties,''^! 1. 

I  1.   BetalB«r  and  anthority. 

Client  held  not  charged  with  knowledge  of  at- 
torney acquired  before  his  employment  to  make 
nurcbase.— Scotch  Lumber  Co.  t.  Sage  (Ala.) 
007. 

Client  Held  not  chained  In  making  purchase 
with  knowledge  of  his  attorney,  who  without 
his  kDowledge  was  representing  vendors,  and 
wse  personally  interested  in  making  the  sale. — 
Scotch  Lumber  Co.  v.  Sage  (Ala.)  607. 

In  an  action  to  recover  land,  where  defend- 
ant pleads  an  estoppel  by  certain  writings, 
plaintiff  cannot  be  devested  of  the  land  by  a 
verbal  admission  aud  conclusion  of  law  of  his 
attorney  that  the  plea  of  estoppel  ts  well  fonnd- 
-cd.— Ilarvin  v.  Blackmau  (La.)  452. 

AUCTIONS  AND  AUCTIONEERS. 

Where,  on  sale  at  auction,  the  adjudicatee  Is 
tendered  a  title  valid  on  its  face,  strengthened 
by  Jodicial  proceedings  and  accompanied  by  un- 
disturbed possession  as  owner  Cor  IS  years,  she 
is  bound  to  accept  It.— Abraham  t.  Miedhig 
<La.)  82a 

AUTHORITY 

Of  agent,  see  "Principal  and  Agent,"  |  L 

AVOIDANCE. 

Pleading  matter  in  avoidance,  sea  "Pleading," 
13. 

AWARD. 

See  "Arbitration  and  Award,"  {  2. 

BAILMENT. 

See  "Banks  and  BanMng,"  1 2 ;  "Oarrlen.**  S  1 ; 

"Pledges." 

BANKRUPTCY. 

See  "ArrignmentB  tor  Benefit  of  Credftora.'* 

I  1.   AsslcnmeBt.    admlnistratloa,  bmA 
distribution  of  bankrupt's  estate. 

Bftokr.  Alt  $  TOe,  hdd  nut  to  limit  a 

trustPt'  to  an  artion  at  law:  but  be  majr,  un- 
der ('ode,  S  818,  maintain  suit  in  equity  in 
state  nmrt  for  propertj-  fraudulently  conveyed. 
— .Vndrews  v.  Matlior  (.\la.)  7^8. 

Tender  Bankr.  Act  1898.  |  23,  hr!d.  that  a 
trutitee  may  sue  in  a  state  murt  for  property 
fraudulently  conveyed.  —  Andrews  T.  Mather 
(Ala.)  TaS. 


BANKS  AND  BANKING. 

I  1.  BaaUHs  •e>9«rati«u  mm*. 

The  banking  dmartment  of  the  Gltiaou' 
Bank  of  Lonlnana  did  not  by  purchase  of  state 
bonds  issued  In  aid  of  bank  eztingaish  them, 
and  is  entitled  to  the  benefits  of  the  funding 
scheme,  created  by  Act  Jan.  24,  1874.  in  ref- 
erence to  the  bonds  it  may  noldw — Rope  ▼. 
Board  Of  Liqnldatloa  oC  SUte  Debt  (La.)  54T. 

The  banking  department  of  the  Citizens* 
Bank  of  Lontsiana,  created  under  Acta  ISSH. 
Xo,  24U,  held  to  have  the  caparity  to  purchase 
as  an  investment  the  bonds  of  the  state  issued 
in  aid  of  the  Citizens*  Bank  in  the  same  man- 
ner as  any  other  laanh  or  third  person  could  do. 
—Hope  T.  Board  of  Liqoidation  of  State  Debt 
(La.)  547. 

Banking  department  oC  Citizens*  Bank  of 
Ixinldana.  created  in  1853,  keU  not  liable  for 
bonded  debt  of  the  state  in  aid  of  bank.— Hope 
V.  Board  of  Liquidation  of  State  Debt  (La.) 

547. 

Acts  1853,  No.  246,  passed  for  the  reorgani- 
zation of  the  Citizens'  Bank  of  Louisiana,  and 
creating  the  banking  department  of  such  bank, 
held  a  creation  of  a  new  corporation. — Hope  t. 
Board  of  Liquidation  of  State  Debt  (La.)  547. 

I  2.    FuLotioas  and  deallncs. 

The  fact  that  money  is  deposited  in  a  bank 
to  the  individual  credit  of  the  depositor  shows 
prima  fsde  that  it  belonged  to  him,  bat  not 
conclusively  so.— Bessemer  SaT.  Bank  t.  An- 
derson (Ala.)  716. 

S  3.   MatSonal  banks. 

A  suit  in  equity  on  attachment  against  a 
fieller  and  a  national  bank,  which  had  pur- 
cliased  a  draft  with  bill  of  lading  of  the  gooda, 
held  not  an  attachment,  within  Rev.  St.  U.  8. 

5242,  relatinir  to  attachments  against  national 
))ank8.— R»<>sel  v.  Smith  Grain  Co.  (Miss.)  287; 
Bearlea  t.  Same,  Id. 


BAR. 


by  previoas  .conTletion 

fm' 


Of  prosecntioo 
qulttal,  see  "Criminal  Law,"  i  4. 


or  at* 


BASTARDS. 

I  1.   Prooeedinss  nnder  bastardy  laws. 

Where  the  Rtute.  in  bastardy,  bad  proved  de- 
fendant's association  with  the  prosecutrix 
about  the  time  of  conception,  It  was  error  to 
exclude  evidence  of  association  with  other  men 
during  the  same  period.— Kelly  t.  State  (Ala.) 
56. 

On  a  prosecution  for  bastardy,  it  was  proper 
to  permit  the  bastard  child  to  be  introduced 
for  identification.— Kelly  v.  SUte  (AU.)  08. 

BATTERY. 

See  "Assault  and  Battery." 

BENEFICIAL  ASSOCIATIONS. 

Building  or  loan  assodatlMi^  M  'Vnlldlnf 
and  Loan  Aasoclationa.'* 


BEQUESTS. 


See  "Wills.* 


BEST  AND  SECONDARY  EVIDENCE. 

In  civil  actions,  ne  "Evidence,"  I  6. 
In  criminal  prosecutioni^  ■•■  "^iminal  Law* 
I  7. 
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BETTINQ. 
BIAS. 


Of  jnrOT,  Me  "Jw,"  14.   .  _ 
Of  vitnen,  see  **WitneMef,"  I  4. 

BILL  OF  EXCEPTIONS. 

See  "Bzceptlons.  BUI  ot" 

BILL  OF  SALE. 

See  "Chattel  Uortgagea,"  I  L 

BILLS  AND  NOTES. 

See  "Guanmty,"  1 1;  "Uenry,"  S  1. 
Alteration,  aee  "Alteration  ot  Instrumenta." 

I  1.   Reqnlsitea  and  TsUdltr. 

A  payee  held  authorized  to  fill  in  tbe  blank 

Sace  for  the  amount  of  a  note  left  blank  by 
e  maker.— Prim  t.  Hammel  fAla.)  1006. 

I  8.   VHthU  umA  UabUltlei  on  inaorse- 
meat  or  transfer. 

Under  Code.  §§  892,  i^.  where  the  holder  of 
a  note  baa  been  induced  to  dell^  entng  the 
maker  of  a  note,  at  the  next  term  of  conrt 
after  the  note  is  due,  by  any  act  or  promise  of 
the  indoraer.  suit  may  be  brought  against  the 
indorser  without  saing  the  maker  at  any  time. 
—Brown  v.  Kowler  (Ala.)  584. 

Where  the  bolder  of  a  note  was  Induced  to 
delay  suit  agaiiut  the  maker  by  a  promise  of 
tfaeindorsers  to  pay,  the  fact,  that  the  holder 
afterwards  recovered  judgment  against  the 
maker  was  not  a  waiver  of  such  promise. — 
Brown  v.  Fowler  (Ala.)  584. 

Where  the  holder  of  a  note  was  induced  to 
delay  salt  against  the  maker  by  the  reqnest  of 
the  indorsers  and  their  promise  to  pay  the  note, 
in  a  suit  against  them  thereon  evidence  of  the 
solvency  and  property  of  the  maker  of  the  note 
at  its  maturi^  u  irrelevant.— Broira  T.  Fow- 
ler (Ala.)  584. 

Where  the  complaint  in  an  action  against  the 
indorsers  of  a  note  alleges  that  the  holder  was 
induced  to  delay  suing  the  maker  by  the  ex- 
press promise  of  the  indorsers  to  pay  the  note. 
■  demnrrer  to  a  plea  denying  that  there  was 
any  consideration  for  such  promise  was  prop- 
erly sQstained.— Brown  t.  Fowler  (Ala.)  584. 

Under  Code,  8  894,  where  the  holder  of  a 
note  was  induced  to  delay  suing  the  maker  an 
express  promise  need  not  hare  been  in  writing 
to  fix  the  liability  of  the  indoTsen.- Brown  v. 
Fowler  (Ala.)  584. 

A  note  transferred  to  secure  e  pre-existing 
debt  in  considerBtion  of  an  extendon  of  the 
time  of  payment  of  the  debt  makes  the  trans- 
feree a  bona  fide  holder.  —  Prim  t.  Hammel 

(Ala.)  1006. 

It  Is  no  defense,  in  an  action  ou  a  note  by  a 
bona  fide  trausferee  before  maturity,  to  show 
that  the  maker  paid  the  ori^nal  payee.— Prim 
T.  Hammel  (Ala.TlOOS. 

I  3.  Aotiona. 

Where,  in  nn  action  against  the  indorsers  of 
a  note,  they  denied  having  induced  the  holder  to 
delay  suit  against  the  maker,  a  corporation, 
by  promising  to  pay  the  note,  it  was  proper  to 
show,  on  cross-examination  of  one  of  the  de- 
fendants, that  he  and  the  other  defendant  own- 
ed the  majority  of  the  stock  of  the  maker.— 
Brown  v.  Fowler  (Ala.)  084. 

Where  tbe  complaint  in  an  action  against  two 
indontors  of  a  note  alleges  that  they  indorsed 
It,  the  presumption  hi  that  they  Indorsed  sep- 
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arately,  and  evidence  that  either  promieed  to 
pay  the  note  is  good  as  against  nim.— Brown 
v.  Fowler  (Ala.)  584. 

Where  the  complaint  in  an  action  against  two 
indorsers  of  a  note  alleges  that  they  each 
promised  to  pay  the  note,  the  plaintiff  may  re- 
cover on  proof  of  a  separate  promise  by  each; 
a  joint  promise  not  being  uecessary. — Brown  v. 
Powler  (Ala.)  584. 

In  sn  action  against  the  indorser  of  a  note, 
an  allegation  in  the  complaint,  as  to  the  indorse- 
ment, that  on  the  day  of  the  date  of  the  note 
"the  defendants  indorsed  a  written  obligation 
executed"  by  the  maker  "in  words  and  figures 
following,"  setting  out  the  note,  is  sufficient. — 
Brown  V.  Fowler  (Ala.)  584. 

In  an  action  by  the  holder  of  a  note  against 
the  indorsers,  the  refusal  of  the  court  to  strike 
out  allegation  of  the  complaint  that  plaintiff 
had  recovered  judgment  against  the  maker,  and 
that  execution  thereon  had  been  returned,  "Mo 

eroperty  found,"  was  not  reversible  emw. — 
!rown  T.  Fowler  (Ala.)  584. 

A  complaint  against  tbe  Indorsers  of  a  note 
considered,  and  held  sufficient,  and  the  suit 
properly  against  them  as  Indorsers.— Brown  t. 
Fowler  (Ala.)  584. 

In  an  action  by  H.  on  a  note  indorsed  in  blank 
to  secure  a  debt  due  him  from  the  payee,  the 
action  of  the  court  in  sustaining  plaintiff's  ob- 
jection to  the  oaestion  whether  the  payee  was 
indebted  to  H.  ft  Co.  hM  not  erroueous.- Prim 
V.  Hammel  (Ala.)  1006. 

BONA  FIDE  PURCHASERS. 

Of  bill  of  exchange  or  promissory  note,  tee 

"Bills  and  Notes."  S  2- 
Of  ffooda,  see  "Skies,"  ^  4. 
Of  land,  see  "Tender  and  Porduser,"  |  2, 

BONDS. 

Hunlcipal  bonds,  see  "Municipal  Corporations," 
S  8. 

Of  contractors  for  convict  labor,  see  "Convicts." 
Sureties  on  bonds,  see  "Principal  and  Sure^." 

Bonds  for  peKformance  of  dutfes  of  trust  or 

See  "Offloers,"  S  1 ;  "Registers  of  Deeds." 

Bonds  in  legal  proceetHngt. 

See  "Appeal  and  Error."  14:  "Oiminal  Law," 
S  27;  "Injunction,"  U  8,  4. 

Appeal  from  justice  of  the  peace,  see  "Jus- 
tice* of  the  Peace,"  §  8. 

BOUNDARIES. 

See  "Mnnicipal  Corp<»ations,'*  |  1;  "Schools 

and  School  Diatricts,"  |  1. 
Of  drainage  districts,  see  "Drains,"  |  1. 

BREACH. 

Of  ccmtract,  see  "Vendor  and  Purchuer,**  I  1. 
Of  warranty,  se«  "Sales,"  S  7. 

BREACH  OF  THE  PEACE. 

See  "Disturbance  itf  Public  Aasemblace.** 

BROKERS. 

See  "Factors" ;  "Principal  and  Agent.** 

BUILDING  AND  LOAN  ASSOCIATIONS.' 

On  the  voluntary  liquidation  of  a  building  as- 
sociatiou,  the  rule  of  distribution  among  its 
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stockholclers  caunot  be  altered  by  the  fact  Uiat 
the  proceediug  Id  which  the  nile  must  be  ap- 
plied is  or  ifl  not  an  admiDistratioD  snit. — Peo- 
ue's  Bnildinc  ft  E.oan  Aaa'a  t.  McPUUamy 
(MIsB.)  1001;  Same     Hawks,  Id. 

Borrowing  member  of  balldinfr  association  in 
Toiuntary  liquidation  held  not  entitled  to  credit 
for  dues  paid  on  stock. — People's  Building  & 
I^an  Aaa'n  y.  McPhillamy  (Misa.)  1001;  Same 
T.  Hawks,  Id. 

Where  a  buildine  association  goes  Into  Tolun- 
tary  liquidation,  the  equitable  principle  of  ac- 
counting  with  the  stockholders  is  the  name, 
whether  the  ansociation  be  solvent  or  insol- 
Teut.— People's  Building  &  Jjoan  Ahh'u  v.  Mc- 
PhiUamy  (MlssO  1001;  Same  t.  Hawks,  Id. 

BURDEN  OF  PROOF. 

In  civil  acdons,  see  "Evidence,"  \  8. 
In  criminal  prosecutions,  see  "Gnmlnal  Law,** 
I  6 ;  "Homicide,"  9S  6-8. 

BURGLARY. 

Limitation  of  prosecatlon,  see  "Criminal  Law," 
i  3. 

{  1.  OffeuM  and  reaponalliUltir  tliean- 
for. 

That  one  charged  with  breaking  and  entering 
with  Intent  to  steal  stole  nothing  does  not  af- 
fect his  gnUt.— Walker  t.  State  (Fla.)  9R4. 

I  X.    PrMeontleB  and  punlabaient. 

Evidence  examined,  and  held  to  support  a  ver- 
dict of  guilty  of  breaking  aud  entermg  a  dwell- 
ing house  with  Intent  to  ateaL— Walker  t.  State 
(Fla.)  DM. 

Laws  1886,  c.  4406,  fi  5,  relating  to  breaking 
and  entering  a  dwelling  house  with  intent  to 
commit  a  felony;  held  not  to  apply  where  the 
entry   occurred   In  the  daytime.— Walker  t. 

State  CFla.)  054. 

In  a  prosecution  for  burglary  in  the  night- 
time, the  qnestion.  "When,  if  at  any  time,  was 
the  warehoose  broken  open?"  can  work  no  in- 
jury to  the  caae.— State  t.  Ella  (La.)  476. 

CANCELLATION  OF  INSTRUMENTS. 

See  "Qaieting  ntie** ;  **Sefonnatfon  of  Instru- 
ments." 

Cancellation  of  insoranoe  pollej,  lee  "Insur- 
ance." {  2. 

Setting    aside    fraudulent    conTeyaneea,  see 
"Fraudulmt  Conveyances,"  f  S. 

I  1.    tUght  of  aotlen  and  defenses. 

One  claining  land  as  devisee  has  an  ade- 
quate remedy  at  law  against  one  in  possesaion 
under  a  deed  from  testator  subsequciit  to  the 
will,  which  is  claimed  to  be  void  for  want  of 
mental  capacity  and  because  attempting  to  con- 
vey the  homestead  without  the  wife's  signa- 
ture; and  hence  a  bill  in  equity  to  set  aside 
such  deed  will  not  iie.-~I/etohatcUe  Baptist 
Church  V.  Bullock  (Ala.)  58. 

Whore  one  claiming  aa  devisee  seeks  to  re- 
cover the  land  from  one  in  pof^scssiou  under  a 
deed  from  testator  snbspqucnt  to  the  will,  a 
bill  alleging  that  the  deed  wns  pivcured  by  un- 
due inSueucc,  ond  praying  that  it  be  cancelc'd 
on  that  grnnnd,  prcscntR  grounds  for  equitable 
relief.— X^tohalcble  Baptint  Church  t.  Bullock 
(Ala.)  58. 

Where  the  grantor  in  a  deed  which  was  pro- 
cured by  fraud  is  not  in  pnsspssion,  he  cannot 
maintain  bill  to  cancel  the  deed  or  remove 
cloiid.— Troadwell  v.  Torbert  (Ala.)  12G. 

Where  the  grantor  In  a  deed  which  was  pro- 
cured by  fraud  delivered  possession  to  the  gran- 


tee, he  cannot  regain  possession,  so  as  to  main- 
tain an  action  in  equity  to  caneel  the  deed,  by 
contracting  with  the  tenants  of  such  grantee  to 
lease  the  premlaea  to  them.— Treadw^  t.  Tor- 
bert (Ala.)  126. 

i  e.   PMeaedlBBi  and  vdtaf. 

Where  a  bin  to  cancel  a  deed  on  the  gronnd 
that  it  was  procured  by  undue  influence  allec»'< 
the  persons  who  exerted  such  inflaence,  it 
sufScient,  and  need  not  allege  the  mode  in 
which  such  influence-  was  exerted.— Letohatdue 
Baptist  Church  v.  BuUock  (Ala.)  68. 


CARNAL  KNOWLEDGE. 


See  "Bape." 


CARRIERS. 


Parol  evidence  afltetinr  tl<^et8.  set  "Mdem.** 

I  1.   Cuniac*  of  gooAm. 

In  an  action  against  a  carrier  for  fiailiii«  to 
deliver  freight,  evidence  that  the  consigaees 
had  never  received  the  freight  waa  admBsibie. 
—Alabama  3fidland  By.  Co.  t.  Tlumpm 
(Ala.)  972. 

A  carrier  having  failed  to  take  certain  cotton 
seed  for  shipment,  and  the  other  contracting 
party  abandoning  it,  so  that  it  waa  destnyed. 
the  measure  of  damages  la  Its  valne  at  the 
place  of  intended  delivery,  after  deducting  its 
value  at  the  place  of  intended  shipment  and  thi> 
freight,  and  adding  the  expense  which  would 
have  been  incurred  lu  preserving  aeed.— 
Annistead  v.  Sbreveport  &  B.  B.  Val.  Br.  Co. 
(La.)  4S6. 

A  bank  having  dlscoonted  drafts  with  bms  of 

lading  attached,  though  liable  after  payment  of 
the  drafts  for  defects  in  tiie  ahipmeut  covered  by 
the  bills  of  lading,  were  not  liable  for  the  draw- 
er's breach  of  other  contracts.— Exchange  Nat. 
Bank  r.  Ruas^  (Miss.)  814;  Same  v.  Bemiia.  Id. 

TercBct  In  action  against  a  carrier  for  dam- 
age to  a  car  of  perishable  fruit,  delayed  by  un- 
precedented rains,  held  properjy  directed  for 
defendant.— Bnmham  v.  Alabama  ft  V.  Ry.  Co. 
(Miss.)  912. 

Plaintiff  held  not  entitled  to  recover  a  pen- 
alty imposed  on  railroad  companies  by  Code.  H 
428T.  4288,  for  overcharges  or  dincritnination. 
-Oiltiland  v.  IllfnolB  Cent.  B.  Co.  (Mias.)  916. 

i  S.   Carrlas*  of  paaaaiKaga. 

A  street  railway  company  held  liable  for  fail- 
ure to  provide  a  reasonably  aafe  place  for  the 
landing  of  passengers. — Montgomra-j  St.  By.  v. 
Mason  (Ala.)  261. 

The  complaint  ki  an  action  by  a  {taasenger 

against  a  street  railway  company  for  iujanes 
received  in  alighting  from  the  car  held  to  state 
a  cause  of  notion.— ilontgomery  St.  Ry.  t.  Ma- 
son (Ala.) 

A  plea  assuming  that  it  was  the  duty  of  a 
passenger  to  inquire  of  a  street  railway  com- 
pany or  its  a»:ent  as  to  whether  the  place  of 
stopping  is  a  reasonably  safe  place  for  him  to 
alight  was  properly  overruled. — Montgomery  St. 
By.  V.  Mason  (Ala.)  2«1. 

A  plea  attempting  to  set  iv  coutrtbutur  neg- 
ligence held  defective,  in  not  affirmatively  al- 
leging any  act  or  omission. — Moatgomorr  9t. 
Ry.  T.  Maaou  (Ala.)  261. 

Certain  pleas  in  an  action  for  wrongfully 
ejecting  a  passenger  from  a  railroad  train  htid 
demurrable  aa  neither  in  confession  and  avoid- 
ance nor  denials.— Nashville,  C  &  fit.  L.  By. 
Co.  V.  Bates  (Ala.)  680. 

Punitive  damages  A«Id  recoverable  for  will- 
fulness or  gross  negligence  of  conductor  ia  car- 
rying passenger  beyond  her  station.- Birming- 
ham By.,  Light  A  Poww  Co.  v.  Nolan  (Ala.> 
715. 
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Wrong  of  ticket  agent  In  ^Mng  a  ticket  to- 
a  place  other  than  that  for  which  it  waa 
bought  JWd  proziHiBte  cause  o*  dftmages.— Kan- 
sas City,  M.  &  B.  B.  Co.  t.  Foster  (Ala.)  773. 

Ticket  agent  of  one  carrier  held  agent  of  con- 
necting carrier  for  sellmg  tickets  to  points  on 
its  line.-Kansas  aty,  M.  &  B.  E.  Co.  t,  Foa- 
ter  (Ala.)  773. 

The  meaann  of  damages  of  a  passenger  who, 
hnving  a  ticket  to  one  point,  Is  given  one  to  a 
lew  &Unt  point,  whera  he  is  ejected,  is  not 
confined  to  the  mere  cost  of  transportation  be- 
tween the  two  points.— Eauaaa  Ct^,  M.  ft  B. 
R.  Go.  T.  Foster  (Ala.)  773. 

Starting  a  local  freight  train  with  a  caboose 
flttacbecl  before  passenger  could  enter  the  train 
iteld  negligence  for  which  plaintiff  could  recoT- 
er.— KSiy  t.  Vickabarg,  S.  &  P.  By.  Co.  (La.) 
888. 

In  an  action  by  a  passenger  for  a  faUnre  of 
a  carriM  to  stop  and  take  be«  aboard,  evi- 
dence held  insumcient  to  warrant  the  anbmiB- 
aion  of  the  qnestiou  of  jpunitiTe  damages.— Ya- 
*oo  &  M.  V.  B.  Co.  V.  Fanst  (Miss.)  9. 

Where  a  round  trip  railroad  ticket  Is  sold, 
good  only  for  one  day,  it  is  good  for  a  return 
trip  on  the  «ily  train  returning  that  day.— 11- 
liDols  Cent  R.  Oo.  T.  Harris  (Hiss.)  309. 

CARRYING  WEAPONS. 

See  '^eapona." 

CATTLE. 

See  "AnimalB." 

CAUSE  OF  ACTION. 

See  "Action." 

CERTIFICATE. 

Certified  copies,  see  "Evidence."  4  8. 

Of  corporate  stock,  se*  "CorporatioM,"  I  2. 

Of  purchase  of  puiilic  lands,  see  "Fablie  Lands, 

Of  record  for  purpose  of  zeview,  see  "Appeal 
and  Elrtor,'*  %  J. 

CERTIORARI. 

Reriev  <rf  pnoeedings  before  Juatiees  of  the 
peace,  see  ''Justices  of  the  Peace,"  |  3. 

S  1.    Nature  audi  sroniids. 

L'nder  mie  12  of  the  supreme  court  (28  South, 
iv),  it  must  appear  that  an  application  was 
made  for  a  rehearing  in  court  of  appeals  to 
entitle  relator  to  a  consido-ation  of  his  appli- 
cation for  a  writ  of  reTlew.— Frellsen  t.  Rud- 
dock Cypress  Co.  (La.)  160;  In  n  Buddoii 
Cyiffess  Co.,  Id. 

CHALLENGE 

To  Jurw,  see  "Jury."  |  4. 


See  "Bqaitj/ 


CHANCERY. 
CHARACTER. 


Instruetisns  as  to  character  of  acoised,  see 
"Criminal  Iaw,"  i  21. 

CHARGE. 

To  Jury  in  civil  actions,  see  "Trial."  f  4. 
To  iters  in  criminal  prosecutions,  see  "Crim- 
inal Law."  i  21. 


CHARITIES. 

I  1.   OoBstrnotlim,  admlalatrmtloB,  mnd 
«ufoToemeiLt. 

Where  the  trustees  of  a  church  fail  to  ad- 
miniatnr  a  fund  tor  the  care  of  the  poor  of  the 
church,  and  the  higher  authorities  of  the  church 
fail  to  act,  the  court  will  talce  charge  of  the 
fnud  until  such  higher  authorities  will  take 
charge  of  and  properly  administer  it. — Von  Ho- 
ven  T.  Immannel  Presbyterian  Church  of  New 
Orleans  (£«.)  889. 

The  members  of  a  church  have  a  standing  in 
court  to  compel  a  board  of  trustees  to  adminis- 
ter a  charitable  fmid  in  accordance  with  a  will 
of  the  testator.— Yon  'Boven  t.  Immannel  Pres- 
byterian Ctanreb  of  New  Orleans  (La.)  889. 

CHATTEL  MORTGAGES. 

See  "Pledgee." 

i  1.   Reanlsltea  and  TsUdUr. 

Description  In  a  mortgage  of  the  mortgai^eeB 
as  agents  of  another  does  not  prevent  title  to 
the  property  vestius  in  them,  so  that  they  may 
maintain    action    therefor.  —  BOaton  t.  Roop 

(Ala.)  129. 

Instruction  as  to  bill  of  sale  operating  as  a 
mortgage-  A«Id  properly  refuaed.— Long  v.  State 
(Fla.)  870. 

i  S.   Blcbt*  BMd  liaMMties  of  vutlaa. 

A  mortgage  on  its  face  importing  a  present 
couveyauce  of  prop^tj'  as  aecnrtty  for  a  debt  to 
accrue  on  the  mortgagor's  failure  to  do  some- 
thing, and  not  postponing  the  mortgageei*  dght 
to  possession  or  making  it  depend  on  such 
failure,  entitles  the  mortgageea  to  Immediate 
possassioii^Blston  t.  Boc^  (Ala.)  129. 

In  order  to  render  a  bill  of  sale,  whidi  is  ab- 
solute on  its  face,  a  mortgage,  It  must  have 
been  executed  with  the  intention  or  purpose  of 
operating  as  a  secnrltr.- Long  t.  State  (Fla.) 

870. 

I  3.   BemoTal  or  transfer  of  proportr  117 
mortCABor. 

In  trover  by  a  mortgagee  against  a  porchaser 
from  the  mortgagor,  defendant  may  ahow  a 
prior  mortgage  owned  by  another,  and  the  cou- 
ffeat  of  such  other  to  the  sale.— Beyer  t.  Fielda 

(Ala.)  742. 

The  sale  of  mortgaged  personalty  without 
paying  the  debt  secured  by  the  mortgage,  when 
the  debt  in  Bot  yet  due  at  the  time  of  the  sale, 
is  not  a  violation  of  Ann.  Code  1892,  |  1184.— 
State  T.  Bnlirair  (Mias.)  S6. 

CHEAT. 

See  "SVUse  Pretenses.** 

CHILD. 

See  "Bastnda":  *^uardlBn  and  Ward"; 
fants." 

CHOSE  IN  ACTION. 

Aanlfoment,  see  "Aastgnmenta." 

CHURCH. 

See  "Religious  Societies.** 

CITATION. 

See  "Process." 

On  appeal,  see  "Appeal  and  Errw***  I  4, 

CITIES. 

See  "Municipal  Corporations.'* 
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CLAIMS. 

Against  estate  of  decedent,  see  "Executors  and 

Administrators,"  |  4. 
Against  property  in  hands  oi  receiver,  see  "B»- 

celvers,^'  $  3. 
To  property  levied  on,  see  "Attadunent,"  |  2 ; 

"fcecutioD,"  i  a 
To  property  snbjected   to  garnlBhment,  see 

"Garnl^ment,"  i  2. 

CLERKS  OF  COURTS. 

Under  Code,  8  934,  subsec.  9.  Id.  H  4511,  4893. 
clerk  of  circuit  court  held  entitled  to  compen- 
sation for  entering  caption  for  indictment  on 
final  record  of  conviction. — Oannieliael  t.  Ua^ 
thews  (Ala.)  081. 

Code,  8  934.  snbeec.  9,  Id.  §8  2642,  4511,  and 
Acts  1896-^,  p.  1532,  construed,  and  held  not 
to  entitle  clerk  of  circuit  court  to  compensation 
for  entering  on  final  record  of  conviction  the 
order  setting  day  for  trial,  Judgment,  and  sen- 
tence.—Oarmichael  T.  Matthews  (Ala.)  681. 

CLOUD  ON  TITLE. 

Btt  "Quieting  Title." 

COLLATERAL  ATTACK. 

On  execution  sale,  see  "Execution,"  |  4. 

COLLATERAL  SECURITY. 

See  '^edgM." 

COLUTERAL  UNDERTAKING. 

8m  "Frauds,  Statute  of,"  1 1;  "Gaarantr." 

COLLECTION. 

Of  taxes,  see  "Taxation,"  |  6. 

COLOR  OF  TITLE. 

To  sostain  adverse  possession,  see  "Adverse  Pos- 
session." 

COMMERCE. 

Oarrtage  of  goods  and  passengero;  see  "Car- 
riers." 

f  1.   Meams  and  methods  of  MCttlstloa. 

An  ordinance  imposing  a  license  tax  on  rail- 
road held  not  to  interfere  with  interstate  com- 
merce—Nashville, C.  &  5L  U  By.  Co.  T.  Ala- 
bama City  (Ala.)  731. 

COMMISSION. 

To  take  testimony,  see  "DeposItloH.* 

COMMISSION  MERCHANTS. 

Ses  "Factors." 

COMMISSIONS. 

Of  receiver,  see  "Beoeivers,"  {  4. 

COMMON  CARRIERS. 

See  "Oarrlars." 

COMMON  LAW. 

Judicial  notice  of  common  law,  see  "Evidence," 


COMMON  SCHOOLS. 

See  "Schools  and  School  Districts,"  {  1. 

COMMUNITY  PROPERTY. 

See  "Husband  and  Wife,"  f  3. 

COMPENSATION. 

For  property  taken  for  public  use,  see  "Emi- 
nent Domain,"  8  2. 
Of  clerks  of  courts,  see  "Clerlra  of  Courta.** 
Of  curator  of  absentee,  see  "Absentees." 
Of  lecdver,  see  "Receivers,"  I  4 

COMPETENCY. 

Of  evidence  in  dvll  actions,  see  "BSvidenee,** 
S  4. 

Of  evidence  in  criminal  proeecntion&  see  "Crim- 
inal Law,"  8  7. 

Of  en»erts  aa  wltneesea.  see  "CMminal  Law," 
8  12;  "Evidence,"  |ia 

Of  jorors,  see  "Jury,'*  |  4. 

Of  witnesses  bi  general,  see  "Witnesses,"  i  2. 

COMPUINT. 

In  dTil  actions,  see  "Pleading,"  |  1. 

In  criminal  prosecution,  see  "Criminal  Law," 

I  6 ;  "Indictment  and  Information." 

COMPOSITIONS  WITH  CREDITORS. 

See  "Oraapromise  and  Settlement" 

COMPROMISE  AND  SETTLEMENT. 

Oxni^wmlse  of  suit  on  liquor  dealer's  bond, 
see  "Intoxlcatlnc  Llauors,^*  |  2. 

Where  a  claim  la  made  fOr  a  balance  due  for 

services  roidered,  and  plaintiff  alleses  an 
amount  previously  paid  under  doress,  nis  fail- 
ure to  prove  the  duress  alleged  Md  to  leave  the 
settlement  ctmclndve  as  to  plaintifl.— Cmow  t. 
UUnois  Car  ft  Bqulpmeut  Co.  (La.)  880. 

A  litigant  who  has  violated  a  compromise 
cannot  plead  such  compromise  in  bar  of  his  ad- 
versaryj  action.— Annistead  v.  Stirereport  & 
R.  B.Tal.  By.  Co.  (La.)  406. 

COMPUTATION. 

Of  Interest,  see  "Interest,"  |  2. 
Of  period  of  limitatiim,  ass  "Limitation  oC  Ae- 
tions,"  8  2. 

CONCEALED  WEAPONS. 

Bee  "We^ons." 

CONCLUSION. 

Of  witness,  see  "Bvldenoa,"  |  Ul 

CONDEMNATION. 

TaUng  property  for  public  nse,  see  "BnlneBt 

Dmnain." 

CONDITIONS. 

In  Insurance  policies,  see  "Insurance,"  I  8. 

In  mortgages,  see  "Mortgages,"  8  4. 

Precedent  to  action  against  guarantor,  see 
"Guaranty,"  8  2. 

Precedent  to  action  on  insurance  policy,  see  "In- 
surance," 8  8- 

Precedent  to  action  to  quiet  title,  aee  "Qaiet- 
ing  Title,"  8  L  ^  . 
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CONFESSION. 

Admi38ibfllt7  In  evldenOB,  Me  "GrimliiBl  Law," 
f  13. 

InBtrnctioDB  u  to,  Me  "Crimliial  Law*"  1  21. 

CONFLICT  OF  LAWS. 

TVfaat  law  governs  contract,  see  "Contracts," 
I  2. 

What  law  EOTema  transfers  of  property  be- 
t«-ean  husband  and  wife,  see  "Howand  and 
Wife,"  1  1. 

CONSENT. 

Of  married  woman  to  sobject  separate  prop- 
erty to  husband's  debts,  see  "Hiuband  and 

Wife."  I  2. 

CONSIDERATION. 

For  assignment,  sm  "AsBignmentB."  1 1. 
For  mortgage,  see  "Mortgages,"  I  1. 
For  sale  of  goods,  see  "Sales,''  fi  1. 
For  waiver  of  limitations,  see  "limitation  of 
Actions,"  fi  1. 


Of  contract,  see  "Contracts,"  11. 
Of  fraudulent  conveyance,  see  "Fri 
veyances,"  |  1. 


audulent  Con- 


CONSOLIDATION. 

Of  actions,  see  "Action,"  {  1. 

CONSPIRACY. 

Evidence  of  acts  and  declarations  of  cwuptr- 
ators,  SM  "Criminal  Law." 

CONSTITUTIONAL  UW. 

Praolsiona  relating  to  parUcvlar  wliJecU. 

See  "OountieB,"  fi  1;  "ElectionH."  |{  1,  2  , 
"Eminent  Domain,"  S  2 ;  "Jury,''  8  !• 

Enactment  and  validity  of  statnteo,  see  "Stat- 
utes," i  1. 

Sab^cts  and  tittes  of  statutes,  sm  "Statntes," 


i  I. 


lendment  of 


EstabUsIiBient  ud 
•onstitntionB. 

The  validity  of  au  amendment  to  the  consti- 
tution, duly  iJi-oi)os«>d  by  general  auembly  and 
adopted,  in  !u  no  manner  affected  by  any  [>eti- 
tion  which  previously  has  been  presented  to  a 
municipal  council  or  to  the  general  assembly-^ 
Brennan  v.  Sewerage  &  Water  Board  (La.) 
r><i3:  City  of  New  Orleans  v.  New  Orleans 
Sewerage  Co.,  Id. 

f  1^  OoKstraotian,  operatloB*  mmd  aa- 
foreemant  of  oonstitnUonal  pvo- 
visions. 

Const,  j  212,  held  not  self-executing,  so  as 
to  require  the  state  auditor  to  pay  interest  on 
the  trust  funds  belonging  to  the  Industrial  In- 
stitute and  College  for  Girls  without  an  appro- 
priation therefor.— State  v.  C(^e  (Miss.)  814. 

f  2.   ObIic»'tloB  of  oontroots. 

Where  charter  of  a  corporation  exempts  its 
property  from  taxation,  any  act  or  constitutional 
provision  subjecting  the  property  to  taxation 
heUt  violative  of  Const.  U.  8.  art  1,  |  10.— 
State  T.  Alabama  Bible  Soc.  (Ala.)  lOlL 

CONTEST. 

Of  election,  sm  "Electitms,"  |  8. 

CONTINGENT  REMAINDERS. 

Creation,  see  "Wills,"  f  8. 


CONTINUANCE 

In  criminal  prowcntlon,  bm  "Criminal  Law," 

{  16. 

CONTRACTS. 

Agreements   within   statote   of    trandsi  see 

"Frauds.  Statute  of." 
Alteration,  see  "Alteration  of  Instruments.** 
Cancellation,  see  "Cancellation  of  Instruments. ** 
Damages  for  breach,  see  "Damages,"  }  4. 
Impairhig  obllfation.  Me  "Oonautntional  Law,** 

S  2. 

Liquidated  damages  or  penalties,  see  "Damag- 
es," S  2. 

Operation  and  effect  of  gaining  laws,  see  "(Nam- 
ing," f  1. 

Operation  and  effect  of  usury  laws,  sm  **Usu- 
ry."  J  1. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  S  9. 
Reformation,  see  "Beformation  of  Instruments. ** 
RestTainlDg  perftwrnauM  or  Iveach.  sM  "In- 
junction,^' f  2. 

Contracts  ofparttcular  classes  ^fpartlet. 
See  "Corporations,"  8  4;    ''Counties,"  |  2: 
"Husband  and  Wife."  |  1;    "Master  and 
Servant";  "StatM,"  |  L 

Contracts  relaUno  to  particular  rul^ecta. 

See  "Interest" 

Convict  labor,  see  "Contracts.** 
Ground  for  meehanlcs'  liens,  bm  "Mechanic^ 
Liens,"  f  1. 

Transportation  of  pasMugm,  Me  "Carriers,'* 
{  2. 

Particular  eloasw  cf  exprett  oontroctt. 

See  "Bills  and  Notes" ;   "Oovenants" ;  "Guar- 
anty"; "lusnraoce";  "Partnership";  "Salea.** 
Agency,  see  "Principal  and  Ag«it" 
Employment,  see  "Master  and  Servant" 
Leases,  see  "LandliHrd  and  Tenant" 
Mutual  benefit  insurance  see  "Insurance,"  S  9. 
Sales  of  realty,  see  "Vendor  and  Purchaser." 
Separation    agreements,    sm    "Husband  and 
Wife,"  {  4 

Submission  to  arbitration,  see  "Arbitration  and 

Award,"  §  1. 
Suretyship,  see  "Principal  and  Surety." 

Particular  clones  (if  implied  oontroctt. 

See  "Account  Stated" ;  "Money  Paid";  "Work 

and  Labor," 

Particular  modes  of  diKharging  oontracU, 

See  "Compromise  and  Settlement" 

I  1.  Requisites  »nd  raUdlty. 

An  agreement  not  to  sue  one  on  notes  on 
which  he  is  liable  partly  as  maker  and  partly 
as  indoreer  is  sufficient  consideration  for  the. 
promise  of  such  party  to  pay  his  obligations 
as  indorser,  from  which  he  has  been  released 
by  failure  to  protest.— Pollak  v.  BiUing  (Ala.) 

i  S.    OonstrnotloB  and  opermtion. 

Where  a  contractor  agrees  to  pay  for  mate- 
rials half  in  cash  and  half  in  bonds  secured 
by  mortgage  on  the  work,  and  he  fails  to  go  on 
with  the  contract  the  furnisher  of  the  material 
has  the  right  to  draiaud  the  full  amount  due 
him  in  money.— Cameron  v.  Orleana  &  3.  Ry. 
Co.  (La.)  206. 

Where  a  married  woman  contracts  in  Missou- 
ri, and  her  obligation  is  binding  under  tbe  laws 
of  that  state,  it  will  be  enforced  in  Louisiana, 
whither  the  obligor  has  removed. — Baer  t.  Ter- 
ry (La.)  353. 

Where  defendant  agreed  to  pay  plaintiff  one- 
half  of  the  net  profit  on  work  solicited  hy  plain* 
tiff,  the  latter  hrld  entitled  to  nothing  where 
the  former  sues  on  a  claim  for  work  done  and 
compromisM  the  claim  by  advice  of  counsel  at 
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a  loss.— Comer  T.  UIIddIi  Obx  A  Cqutpmeut  Oo. 

(La.)  380. 

Written  coittractB  most  t>«  constrned  accord- 
ing to  what,  all  thinga  considered,  was  most 
probably  the  iDtention  of  the  parties.— Losecco 
T.  Gregory  <La.)  885. 

Clauses  in  a  written  contract,  couched  in  geu< 
ernl  terms,  must  be  considered  according  to 
what,  under  all  the  circunistnacos,  was  most 
probably  the  intention  of  the  parties.— ^Losecco 
T.  Gregrory  (La.)  985. 

i  S.    ModlfleattoH  aaiA  aaarser. 

Where  plaintiff  executed  to  defendant  a  mort-  I 
gage,  to  be  used  if  defendant  secured  a  settle- 1 
ment  for  a  stated  sum  of  a  joint  judgment  > 
against  them,  they  may  modify  the  agreement ! 
80  as  to  permit  the  application  of  the  mortgage  j 
on  a  settlement  for  a  larger  amoont.— Bheats ' 
V.  Scott  (Ala.)  573. 

I  4.    AetLoBs  for  breaok. 

A  petition  setting  forth  a  contract  and  a 

breach  thereof  shows  a  cause  of  action. — Mil- 
ler V.  Kline  (La.)  197. 

Where  plaintiff  swore  to  an  agreement  to 
do  certain  work  under  a  government  contract, 
sharing  with  defendants  fn  the  profits,  eridence 
held  sofflcient  to  sustain  plaintiff^e  claim,  thongh 
the  agreement  was  denied  by  one  of  the  de- 
fendants.—L.  J.  Mestier  &  Go.  v.  A.  Oheralier 
i'aving  Co.  (La.)  520. 

CONTRADICTION. 

Of  witnesB,  see  "Witnesses,"  |  4. 

C014TRIBUTtON. 

Among  h..retie8,  see  "Principal  and  Surety," 
I  2. 

CONVERSION. 

Wrongfnl  coDTwslon  of  personal  propertj*  Me 
"Trover  and  Oonversloii." 

CONVEYANCES. 

In  fraud  of  creditors,  see  "Fraudnlent  Convey- 

ances." 

Bugisters,  see  "Begistera  of  Deeds." 

Conveyances  by  or  to  particular  clatset  <tf 
parties. 

See  "Husband  aud  Wife,"  S  1;  "Infants,"  {  2. 
Heirs,  see  "Descent  and  Distribution,"  i  1. 
Married  women,  see  "Husband  and  Wife,"  (  2. 

Conveyances  of  parttcular  Bpectes  of  property. 

Separate    proj)erty    of    married    women,  see 
'•Husband  aud  Wife,"  S  2. 

Particular  classes  of  conveyances. 

See  "As-signments  for  Benefit  of  Creditors": 
"Chattel  Mortgages";  "Deeds";  "Mortgages. 

CONVICTS. 

Under  Rev.  St  fi  30(36,  the  matter  of  the  ap- 
proval of  the  bond  of  a  contractor  for  state 
convicts  rests  in  the  discretion  of  the  board  of 
commissioners  of  state  institutions,  and  that  dis- 
cretion cannot  be  reviewed  by  the  courts.— 
Camp  T.  McLin  (Fla.)  927. 

Under  Rev.  St.  S§  3065,  3066,  the  approval  of 
the  bond  of  a  contractor  for  convicts  is  manda- 
tory, aud  a  condition  precedent  to  the  validity 
of  the  contract,  ao  that  the  approval  of  the  con- 
tract alone  will  not  reuder  the  same  valid.— 
Camp  V.  McLiu  (Fla.)  927. 

Under  Rev.  St  fifi  3065,  3066,  flie  acceptance 
Of  an  advance  payment  held  not  to  estup  tha 


state  from  denying  the  validity  of  a  contrart 
for  state  convicts.— Camp  v.  McLtn  (Fia.)  927. 

Acta  of  board  of  state  iustitntious  heU  not  t» 
constitute  au  approval  of  the  bond  of  a  con- 
tractor for  state  conviots.  preventing  the  board 
from  thereafter  disapproving  and  rejecting  it- 
Camp  T.  McLln  (Fla.)  927. 

CORONERS. 

Proceedings  at  inqueat  as  evidence  on  trial  tar 
homicide,  see  "Homicide,"  $E  6-S. 

CORPORATIONS. 

Admisfiions  by  corporate  officers,  see  **Evi- 

deuce."  §  6. 
TnjnnetioiiB  affecting,  see  "Injunction."  §  2. 
Laws .  impairing  charters,  see  "Constitutional 

Law,"  f  2. 
Quo  warranto,  see  "(^uo  Waxranto." 
Taxation  of  corporations  and  corporate  ^op- 

erty,  see  "Taxation,"  $S  2,  4. 

Particular  classes  of  corporations. 

See  "Building  and  Loan  A<<sociationa*'; 
"Municipal  Corporations";  "Religions  Socie- 
ties"; "Street  Railroads."  S  1. 

Banks,  see  "Banks  and  Banking,"  |  1. 

Telegraph  companies,  see  "Telegraphs  and  Tfi- 
ephones,"  g  1. 

Water  companies,  see  "Waters  and  Water 
Courses,"  8  2. 

i  1.    Corporate  OKlsteHee  and  frsaeUse. 

Where  an  association  is  carrying  on  a  busi- 
ness as  a  corporation,  the  state  can  by  judicial 
action  test  its  elaima,  both  as  to  its  organiza- 
tion and  as  to  the  business  it  is  cenductiug.— 
State  V.  New  Orleans  Debenture  Redemption 
Co.  (La.)  102. 

I  2.    Capital,  stock,  amd  dlvidesds. 

Ten  years  after  relator  became  the  purcha<- 
er  of  certain  stock,  no  claim  can  be  made  to 
a  lost  certificate  by  another.— State  ex  reL  Ben- 
edict V.  Sontheni  Mineral  ft  I^nd  Imp.  Go. 

(La.)  174. 

I  3.    Members  and  atoeUiolders. 

In  a  suit  by  a  judgmemt  creditor  of  a  cor- 
pciatiou  to  subject  unpaid  stock  subscription'' 
to  the  satisfaction  of  nis  judgment  an  amend- 
ment setting  up  certain  facta  in  connectiofi 
with  an  averment  anticipating  a  plea  of  pay- 
ment held  material  and  improperly  strickoi  out. 
— Hendeinon  v.  Hall  (Ala!)  840;  Hall  t.  Hen- 
derson, Id. 

In  a  suit  by  a  judgment  creditor  of  the  cor- 
poration to  subject  unpaid  stock  subscriptions 
to  the  satisfaction  of  his  judgment  a  eross-biil 
heJd  demurrable,  because  showing  no  liafailitT 
ou  the  part  of  the  cross-respondent. — Henderson 
V.  Hall  (Ala.)  840;  Hall  v.  Hendoson,  Id. 

Bill  by  a  judgment  creditor  of  a  corporatiou 
to  subject  unpaid  stock  subscriptions  to  ih-* 
satisfaction  of  his  judgment  held  uot  to  alli->:e 
that  the  corporation  was  bound  by  certain  illv- 
gal  acts  of  Its  itresident  in  procuring  a  noui- 
uial  pa.vment  of  the  snbscriptions.— Hendetaun 
V.  Hall  (Ala.)  840;  Hall  v.  Henderson,  Id. 

By  its  express  terms,  Art  Feb,  18,  1895,  em- 
bodied In  Code,  §§  823.  1282.  has  no  appUcation 
to  suits  pending' at  the  time  of  its  enactment — 
Henderson  v.  Hall  (Ala.)  840;  Hall  v.  Hen- 
derson, Id. 

The  capital  of  a  corporation  is  not  a  tru>-t 
fund  for  the  payment  of  corporation  debts.— 
Hondtrson  v.  Hall  (Ala.)  840;  Hall  v.  Heiidt-r- 

son.  Id. 

In  view  of  Code,  §  29,  the  fact  that  one  suiuf: 
to  subject  alleged  uupaid  subscriptions  to  the 
!<tock  of  a  corporatioD  to  the  satl8f.ictlon  of  the 
judgment  is  assignee  thereof  held  not  to  Im- 
pede his  legal  remedy'  by  garnlahment,  so  aa  to 
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fiivc  him  staodinc  In  equity.— Henderaan  T. 
Hall  <AIa.)  SiO;  Hall  T.  HendenoD,  Id. 

Judgment  creditor  of  a  corporation  held  to 
have  no  ri^ht  in  equity  to  enforce  a  reimyment 
of  certain  stock  subscriptiou  notes,  but  entitled 
to  Bue  at  law  to  recover  corporate  aeaets  paid 
ivithout  authority  to  induce  the  payment  of  the 
untpfi.— Henderson  t.  Hall  (Ala.)  840;  Hall  t. 
Henderson,  Id. 

Jodenieat  creditor  of  a  corporation  held  to 
hftre  no  atandiner  in  eqnity  to  compel  a  Rub* 
scriber  to  capital  stock,  who  had  fraudulently 
sold  his  stock  to  an  irresponsible  party,  to 
pny  hi»  subscription  note,  because  having  an 
fldequate  remedy  at  law  by  garnishment.— Hen- 
derson r.  Hall  (Ala.)  SAO;  Hall  t.  Henderson, 
Id. 

.Tudfrment  creditor  of  a  corporation  held  not 
entitled  to  sue  in  equity  to  subject  unpaid  stock 
aubsoriptions  to  the  Batisfaction  of  his  judg- 
ment, because  having  a  plain  and  adequate  rem- 
edy at  law  by  garnishment  under  Code  1S8G,  S 
2nT2.— Henderaon  t.  Hall  (Ala.)  840;  Hall  v. 
Henderson,  Id. 

In  an  action  by  a  judgment  creditor  of  an  in- 
solTeut  corporation  against  a  stockholder,  eri- 
dence  held  to  require  the  direction  of  a  verdict 
for  defendant.— American  Freehold  Mortg.  Co. 

T.  Brower  (Miss.)  906. 

(  4,    Corporate  powera  and  liabilities. 

Where  tue  complaint  in  an  action  against  a 
eorporntion  iraa  for  money  loaned,  recovery 
could  not  be  had  upon  proof  that  the  money 
was  iMid  aa  a  atock  assessment.— Stanton  v. 
Baird  Lumber  Co.  (Ala.)  299. 

In  an  action  for  money  loaned  to  a  corpora- 
tion, to  be  refunded  after  its  debts  had  be«i 
paid,  plaintiff  held  required  to  prove  that  such 
debti  had  been  paid.— «tanton  v.  Balrd  Lnmber 
Co.  (Ala.)  200. 

Under  chancery  practice  rule  32  (Code.  p. 
1209),  held,  that  the  nuswer  of  a  corporation 
must  be  sworn  to  before  a  motion  to  djlssolve, 
etc.,  can  be  mtertalned.  —  Niehans  t.  Cooke 
<A]a.)  72a 

A  mortgage  execnted  by  a  corporation's  agent, 
covering  Ita  property,  may  be  ratified  by  the  cor- 
poration, either  expressly  or  by  imolication;  but 
no  ratification  can  be  implied  in  the  absence  of 
knowledge  of  the  mortgage  by  the  corporation. 
—First  Nat  Bank  v.  Kirkby  (Fla.)  881. 

A  corporation,  thoujrh  it  cannot  bind  itself  as 
a  partner,  may  bind  itself  to  share  in  the  prof- 
its of  contracts  it  Is  authorized  to  perform. — 
L.  3.  Mestier  &  Co.  v.  A.  Chevalier  Paving 
Co.  (La.)  520. 

i  5.    InsolTeuey  and  reoeiTers. 

That  the  affairs  of  a  corporation  have  been 
irregularly  settled  constitutes  no  ground  for 
nppointmeut  of  a  receiver  at  the  instHnce  of 
the  state,  where  all  debts  have  been  paid  and 
all  parties  in  interest  are  satisfied. — State  v. 
New  Orleans  Debenture  Bedemption  Oo.  (La.) 
102. 

Where  a  stockholder  and  director  made  ad- 
vances to  a  corporation  in  gnod  faith,  his  rank 
in  the  same  aa  that  of  any  other  creditor  of  the 
firm.- Standard  Cotton  Sewl  CHI  Oo.  t.  Ex- 
celsior Befining  Co.  (La.)  221. 

An  Infmlvent  corporation  cannot  prefer  a  cred- 
itor stockholder.—Lamb  v.  Bnssel  (Miss.)  916. 

A  creditor  rtookholder  of  an  insolvent  foreign 
corporation  held  not  entitled  to  a  preference 
under  the  laws  of  the  state  of  the  corporation'!) 
residence;  such  law  not  bdug  statutory.- Lamb 
T.  Bussel  (Miss.)  916. 

CORROBORATION. 

Of  accomplices,  see  "Criminal  Law,"  8  7. 

Of  witness  in  general,  see  "Witnesses/'  I  4. 


COSTS. 

Presumption  on  appeal  as  to  right  to  costs,  see 
"Appeal  and  Error,"  §  lOi^. 

I  1.   Nature,   svoauda,   and   evtent  of 
rlcht  in  Eeneral. 

Under  Code,  art.  1326,  where,  in  an  action 
for  tort,  the  judgment  for  damages  is  for  not 
more  than  $20,  and  the  certificate  provided  for 
in  the  statute  Is  not  made,  a  judgment  for  more 
costs  than  damages  is  error.— Guttery  t.  Bosh- 
ell  (Ala.)  304. 

I  2.   In  orimlnal  proseontlona. 

A  stenographer's  report  of  tesUmony  filed  by 
him  at  the  trial  court  is  no  part  of  the  record. 
The  costs  in  the  transcript  will  not  be  taxed 
against  the  state  or  county  In  a  criminal  case. 
-Brown  v.  State  (Fla.)  107. 

CO-SURETIES. 

See  'Trlnclpal  and  Surety,"  S  2. 

CO-TENANCY. 

See  "Tenancy  In  Oommon." 

COUNCIU 

See  "Mnnicipal  Corporations,**  |  2l 

COUNTERFEITING. 

See  "Forgery." 

COUNTIES. 

S  1.   GoTermment  and  •ttoen. 

Board  of  county  commisaionera  Md  to  hava 
uo  authority  to  i±ange  site  of  courthouse,  ea- 
pecially  in  view  of  0>nst.  i  41. — Marengo  Coun- 
ty V.  Matkin  (Ala.)  660. 

Under  Code  1857,  p.  420,  art.  35.  Code  1871, 
8  1385,  Act  Feb.  7,  1872,  r.«ws  1876.  n.  109. 
Code  1880,  8  2176,  and  Code  1892,  fi  298,  the 
employment  by  a  county  of  an  attorney  to  defend 
civil  suits  held  authorized,  though  there  be  at 
the  time  an  attorney  employed  by  the  year.— 
Board  of  Sup'rs  of  Warren  County  v.  Booth 
(Miss.)  1000. 

!  2.   pTopertj,  oontraots.  and  liabilities. 

Under  Rev.  St.  J  2448,  a  debt  contracted  by 
a  police  jury  in  violation  of  its  provisions  is 
stricken  with  nullity  and  incapable  of  judicial 
enforcement.— Citizens'  Bank  t.  Town  o£  Jen- 
uings  (La.)  66. 

Where  relator  daims  that  a  contract  that 
ahould  have  been  let  to  him  by  the  police  jury 
was  improperly  let  to  another,  nis  remedy  la 
a  direct  action.— State  ex  rei.  Prince  v.  Police 
Jury  (La.)  303. 

A  coutroct  whereby  the  board  of  supervisors 
Of  a  county  agreed  that  a  city  should  contribute 
a  certain  sum  toward  a  court  house  and  be- 
come the  owner  of  a  room  in  it  for  city  pnr- 

6 OSes  held  void. — City  of  Bay  St.  Lonis  t. 
;oard  of  Sup'rs  of  Hancock  County  (Mies.)  54. 

The  employment  of  counsel  by  supervisors  by 
the  year,  under  Code  1892,  I  203,  held  not  to 
preclude  the  employment  nndw  chapter  123  of 
other  couuael  for  the  trial  of  actions  in  refer- 
ence  to  school  lands. — Warren  Coun^  t.  Dab- 
uey  (iliss.)  908. 

Code  1892,  c.  123.  providing  for  the  employ- 
ment by  the  board  of  supervisors  of  a  "compe- 
tent person"  to  prosecute  certain  actions,  held 
to  not  necessarily  preclude  the  employment  of  a 
lawyer.— Warren  County  t.  Dabney  (Misa.)  908. 
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I  3.   Fistwl   manacement,   public  debt, 
MonrltieB.  and  toxauon. 

R#r.  St.  {  2745,  requiriug  police  juries  to 
publUb  tbeir  estimatea  of  expenditures  within 
30  days  before  the  imposition  of  taxes,  is  cot 
sufficiently  comiilied  with  as  to  licenses  when 
the  license  oi-dinance  is  adopted  at  the  same 
lUfetinK  as  the  estimate,  altboush  the  ad 
valorem  tax  law  may  not  be  adopted  nntil  after 
30  days.— Swords  v.  Daigle  (liai)  04. 

COUNTY  SEAT. 

See  "ConutieB,"  1 1. 

COURTS. 

ClerkB,  see  "Clerks  of  Courts." 
Justices'  courts,  see  "Justices  of  the  Peace.'* 
Mandamus  to   inferior  courts,   see  "Manda- 
mos,"  S  2. 

ProTlDce  of  court  and  jury,  see  "Trial,"  %  4. 
Removal  of  action  from  state  court  to  United 

States  court,  see  "Removal  of  Cannes." 
Review  of  decisions,  see  "Appeal  and  Error." 
Right  to  trial  by  jury,  see  "Jury,"  {  1. 

Juriidiciim  of  particulaT  actiont,  procecdinga, 
or  aub}ect$. 

By  trustee  in  bankruptcy,  see  "Bankraptcy," 
§  1. 

Criminal  proaecntlons,  see  "Grimlnal  Jjkw," 
I  2. 

i  1.  Estmbllabvantt   ovBsnlsatloa,  matd 
prooedvr*  in  ceneraL 

The  circuit  court  may  be  held  in  the  sheriff's 
office  at  the  courthouse.— Scott  v.  State  (Ala.) 

In  a  suit  involviug  the  principal  and  a  recon- 
Tentional  demand,  If  three  justices  of  the  su- 
preme court  concur  In  rejectiug  the  principal 
demand  and  three  concur  in  rejecting  the  recon- 
ventional  demand,  there  ia  a  concurrence  of  the 
majority  of  the  court.— Losecco  t.  Gregory  (La.) 
885. 

i  2.   Gowts  of  senMral  orlg:lBal  Jnrlsdio- 
tlov. 

Under  Kev.  St.  §  1305,  the  circuit  court  has 
jurisdiction  to  determine  the  correctness  of 
any  charge  of  the  clerk  for  costs  In  cases  pend- 
ing in  said  court,  though  the  amount  involred 
is  less  than  f  100.— SUte  t.  Reeves  (Fla.)  SU. 

Const  art.  5,  S  11,  does  not  deny  the  legis- 
lature the  right  to  confer  jurisdiction  in  mat- 
ters of  costs,  as  provided  by  Rev.  St.  |  1305, 
where  any  officer  shall  have  willfully  over- 
charged, though  the  amount  InTolved  bo  leas 
than  $100.— State  t.  Reeves  (Fla.)  814. 

Where  a  homestead  is  seized,  and  the  seizure 
is  enjoined,  the  matter  in  dispute  is  the  home- 
stead, and  the  injunction  suit  must  be  filed  in 
another  court  than  that  of  the  seizure,  if  the 
latter  court  has  not  jurisdiction.— Speyrer  t. 
Miller  (La.)  524. 

Under  Code,  gfi  34.").  347,  361,  and  Laws  1892, 
p.  365,  S  2,  the  middle  line  of  the  Mississippi 
river  marks  the  jurii^diction  of  the  courts  of 
counties  and  Judicial  districts  of  counties  in 
Mississippi  situate  thereon.— Cook  t.  State 
(Miss.)  312. 

I  3,   Coarts  of  appellato  Jnriidietlom. 

Under  Code,  {  3S2U,  mandamus  cannot  issue 

from  the  supreme  to  the  probate  court;  the 
latter  being  subject  to  the  writ  from  the  circuit 
and  other  courts.  —  Christopher  v.  Stewart 
(Ala.)  U. 

T'nder  Const.  1001.  B  140.  and  Code.  55  2^125. 
2827,  the  supreme  court  has  uo  jurisiliction 
to  entertain  a  petition  for  mandamus  tn  comp"! 
the  board  ftf  repixtrars  of  a  cimuty  to  reirister 
thf  relator  as  an  elector. — In  re  Giles  (Ala.) 
107. 


Where  a  title  set  up  to  property  1^  one  claim- 
iug  possession  is  contested  by  the  possessor, 
who  sued  to  annul  the  title  and  enjoin  evic- 
ti<H),  the  value  of  the  property  being  in  excess 
of  $2,000,  the  supreme  court  has  jurisdiction  of 
an  ajnieal  inT<^nng  the  omtiOTeraiy.— -State  ex 
rel.  Horter  t.  Judgei  of  Court  of  Appeal  (La.) 
68. 

Where  legality  of  a  tax  imposed  on  defend- 
ant's property  for  construction  of  a  sidewalk 
is  in  iisue,  the  supreme  court  hu  joriadlctioii. — 
S.  D.  Moody  &  Co.  t.  Chadwick  (La.)  181. 

An  appeal  from  an  order  requiring  a  sheriff 
to  issue  a  certificate  that  a  poll  tax  has  been 
duly  paid  does  not  involve  the  constitntionaUty 
or  legality  of  a  tax  glrlng  the  snprnne  court 
juris  liction  on  appeal. — McAyeal  t.  Hurr^ll 
(La.)  395. 

It  ia  only  when  the  tower  court  holds  a  stat- 
ute unconstitutional  that  the  cause  may  be  ap- 
pealed to  the  supreme  court,  where  the  matter 
in  dispute  is  below  its  appellate  jurisdiction. — 
State  ex  rel.  McMain  t.  Town  of  Pollock  (La.) 

Allegations  necessary  to  give  the  BUpreme 
court  jurisdiction  of  a  case  must  be  direct  and 
special.— State  ex  rel.  McMain  t.  Town  of  Pol- 
lock (La.)  558. 

The  supreme  court  has  jurisdiction  of  sn  ap- 
peal in  a  suit  to  restrain  the  misuse  of  a  public 
improvement,  the  value  of  which  is  fixed  at 
$20,000.— Sugar  v.  City  of  Monroe  (La.)  961. 

Where  as  assessment  alone  is  attacked,  and 
the  amount  in  dispute  is  less  than  that  required 
to  give  the  supreme  court  jurisdiction,  an  appeal 
thereto  will  be  dismissed.— Tebault  t.  City  of 
New  Orleans  (Lt.)  983. 

Where  an  attack  is  made  upon  the  assessment 

only,  it  will  not  suffice,  so  as  to  give  the  su- 
preme court  jurisdiction  on  appeal  as  inTolving 
the  validity  of  a  tax.— Tebault  v.  City  of  New 
Orleans  (La.)  983. 

Jurisdiction  of  the  supreme  court  on  appeal 
being  limited  to  cases  In  which  the  constitu- 
tionality or  legalltv  "of  any  tax  is  at  Issue, 
whatever  may  he  the  amount"  an  attack  upon 
the  assessment  is  not  au  attack  upon  the  tax. — 
Tebault  v.  City  of  New  Orleans  (La.)  883. 

COVENANTS. 

I  1.   Aotlons  for  breaeb. 

A  vendee  who  has  been  evicted  only  on  paper 
has  no  right  of  action  on  the  wanantj  of  salew 
-Pharr  r.  OaU  (La.)  418. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  I  4. 

CREDITORS. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy";  "Creditors'  Suit";  "Fraudu- 
lent Conveyances." 

Of  heirs  and  distributees,  see  "Descent  and 
DiHtribuUon,"  1  1. 

Of  intestate,  see  "Descent  and  Distribution," 
8  1. 

Rights  and  remedies  Of  surety,  see  'Trindpal 

and  Surety,"  {  2. 

CREDITORS'  SUIT. 

Remedies  in  cases  of  fraudulent  couTeranees, 

see  •■Fraudulent  Conveyances."  S  3. 

The  lien  of  a  bill,  filed  pursuant  to  Code,  I 
818,  by  a  creditor  without  a  lien  to  set  aside  s 
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GODTftrance  by  Us  debtor,  attachw  oilIt  to 
property  embraced  in  the  ctmT^aneAr— Long 
T.  Campbell  (Ala.)  691. 

A  bill  hj  a  creditor  for  the  diBCorery  of  as- 
BetB,  wfaich  waives  answer  under  oath  as  to  all 
excciJt  interrogatories  as  to  the  character  and 
location  of  the  a&Bets  alleged  to  be  concealed, 
is  nerertbelefla  a  bill  of  discovery,  nnder  Code, 
i  810.~FoUak  T.  BiUing  (Ala.)  639. 

Cnder  Code,  SI  819,  821,  a  bill  by  a  credit- 
or lor  discovery  of  assets  is  sutllcient  if  it  al- 
lege inau&lciency  of  visible  assets,  and  the  ex- 
iKteuce  of  concealed  asseta.— Pollak  v.  Billing 
<AlR.)  688. 

Code  1886,  S  3540,  held  to  authorize  bills  of 
discovery  only,  and  not  to  give  a  judgment  cred- 
itor standing  in  equity  to  subject  knowD  choses 
in  action  of  his  judgment  debtor  to  the  satis- 
faction of  the  judgment — Henderson  t.  Hall 
(Ala.)  840:  Hall  v.  Henderson.  Id. 

Inasmuch  as  by  statutes  authorizing  garnish- 
ment proceedings  a  judgment  creditor  is  given 
a  legal  right  to  reach  choses  in  action  of  his 
judgment  debtor,  such  right  may  be  enforced 
in  equity  when,  because  of  some  impediment, 
it  cannot  be  enforced  at  law. — Henderson  t. 
HaU  (Ala.)  840;  Hall  t.  Henderson,  Id. 

In  the  absence  of  statute  or  some  recognized 
basis  of  equitable  jurisdiction,  a  court  of  eq- 
uity has  no  power  to  subject  choses  in  action  of 
the  judgment  debtor  to  the  satisfaction  of  an 
elocution  returned  nulla  bona.— Henderson  T. 
Hall  (Ala.)  840;  Hall  t.  Hendersoo,  Id. 

CRIMINAL  LAW. 

See  "Witnesaes." 

Conviction  of  offense  included  in  that  charged* 
see  "Indictment  aud  Information,"  |  7. 

Convicts,  see  "Convicts." 

Costs  in  criminal  proaecntions,  see  "Coats," 
J  2.  — , 

Grand  jury,  see  "Grand  Jury." 
Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 
Prisons,  see  "Prisons." 

lielease  of  prisoner  on  habeas  corpus,  see  "Ha- 
beas Corpus,"  i  2. 

PaiUevlaroffenma. 

Sec  "Adoltery";  "Asaanlt  and  Battery."  fi  1; 
"Barglarr";  ''Disturbance  of  Public  Assem- 
blage"; "Embezzlement";  "False  Pretenses"; 
"Porgery";  "Gaming,"  S  3;  '"Homicide"; 
"I*arceny";  "Obstructing  Justice";  "Per- 
inry";  "Bape";  "KeceivHig  Stolen  Goods"; 
'•Robbery";  "Seduction,"  |  1. 

Bastardy,  see  "Bastards,"  %  1, 

Carrying  concealed  weapons,  see  "Weapons." 

Cruelty  to  or  injuring  animals,  see  "Animals." 

Kemoral  of  mortgaged  chattela,  see  "Chattel 
Mortgages,"  I  3. 

Violations  of  liquor  laws,  see  "Intoxicating 
Liquors,"  SS  3,  4. 

Tiolations  of  municipal  ordinances,  see  "Mq- 
nicipfll  Corporations,"  g  5. 

(  1.   Cftpaolty  to  eoauilt  and  reaponsl- 
blllty  tor  ovltea. 

That  phase  of  insanity  known  as  "irresistible 
Impulse  doctrine"  is  not  rerognixed  in  Florida. 
—Davis  V.  State  (Fla.)  822. 

Under  Rev.  St  i  23(t9,  the  common  law, 
which  holds  that  if  the  accused  was  conscious 
that  the  act  was  one  which  he  ought  not  to  do, 
and  if  that  act  was  at  the  same  time  contrary 
to  the  law  of  the  land,  he  was  punishable, 
must  govern.~DaTi3  v.  State  (Fla.)  822. 

On  a  trial  for  murder,  where  insanity  is  a 
defense,  the  proceedings  and  judgment  of  the 
county  court  adjiid^ine  the  accused  insane, 
under  the  provisions  of  Laws  181(5,  c.  4357.  are 
admissible  in  evidence.— Davis  v.  State  (Fla.) 
822. 


f  S.  JvHadlotloB. 

Under  Kev.  St.  §  2360,  a  circuit  court  of  ■ 
county  in  which  the  murder  has  been  commit- 
ted haa  jurisdiction  of  the  crime,  thongh  the 
peraon  hijnred  died  hi  another  state.— Davis  t. 
State  (Fla.)  822. 

I  8.    Limltetloa  oY  proaeevtlona. 

An  information  in  a  criminal  court  of  record, 
showing  that  the  offense  was  committed  more- 
than  two  years  before  the  filing  of  the  informa- 
tion. Aeld  bad  for  failing  to  allege  that  it  wa« 
based  on  or  had  any  connection  with  a  prior 
prosecution  before  a  justice.— Bouse  v.  Stat* 
(Fla.)  784. 

Rev.  St.  I  2357,  relating  to  the  limitation  of 

criminal  prosecutions,  contains  no  exception  od< 
account  of  an  accused  absenting  himself  from 
the  state,  aud  if  it  ap^ars  that  the  offense 
was  not  committed  within  two  rwrs  a  motion 
to  quash  should  be  sustained. — Rouse  t.  State 
(Fla.)  784. 

Where  accused  was  indicted  for  burglary,  and 
fled,  and  was  not  apprehended  for  over  three 
years,  on  a  new  indictment,  h«id,  that  a  plea  of 

grescription  of  one  year  in  bar  was  not  good. — 
rate  V.  Gibson  (I^.)  832. 

I  4.   Fonaer  Jeopardr. 

After  trial  on  prosecution  for  assault  and' 
battery,  Aeld,  that  accused  might  not  be  bound 
over  to  answer  charge  of  assault  with  intent  to- 
rape.— State  v.  Blevins  (Ala.)  637. 

An  acquittal  of  rape  Is  not  a  bar  to  a  sub- 
sequent prosecution  for  seduction  based  on  the 
same  single  act  of  sexual  iuterconrse.— Hall  v. 
State  (Ala.)  750. 

I  S.  PrellHimary  eoasplalmt,  afldavltr 
vumuttt  ezAKlMtloii,  oomMlt- 
mamt,  and  inmmaar  tHaL 

A  complaint  charging  that  defendant  carried 
concealed  about  his  "peurson,"  or  "purson,"  a 
"pestol,"  against  the  peace  of  the  state,  etc.* 
hOA  not  inauffident.— Hampton  v.  State  (Ala.> 
230. 

Uuder  Const.  9  1^,  an  aflSdavIt  In  a  prose- 
cution before  a  magistrate,  omitting  to  conclude 
with  the  words  "against  the  peace  and  dlenity 
of  the  state,"  Md  had.— Miller  t.  State  (MissV) 
951. 

Under  Code  1892,  f  1488,  AeM.  the  charge  uu- 
der which  defendant  was  tried  before  the  mag- 
istrate could  be  amended  In  the  circuit  court- 
Brown  T.  State  (Miss.)  962. 

I  6.  Anaftcnment  and  pleas,  and  molle- 
pvoaaqwl  or  dlMoattsnaBee. 

In  a  capital  case  it  is  not  required  that  there 
shall  be  an  interposition  of  a  plea  before  the 
special  jurors  are  drawn. — ^Ferguson  v.  State 
(Ala.)  760. 

It  is  discretionary  with  the  court  wliether  it 
will  permit  a  plea  of  not  guilty  to  be  withdrawn 
to  allow  a  plea  in  abatement  to  be  filed.— 
Knight  V.  State  (Fla.)  110. 

Defendants,  jointly  indicted  for  a  felony, 
may  he  arraigned  either  separately  or  together, 
though  no  severance  has  been  granted.-^oore 
V.  State  (Fla.)  795. 

I  7.  Evldanoe. 

The  failure  of  the  state,  In  a  prosecution  for 
the  sale  of  intoxicating  liquor  to  an  intem- 
perate person,  to  demand  that  defeudant  pro- 
duce a  notice  not  to  sell  to  such  person.  Mid 
not  to  preclude  proof  of  the  contents  of  such 
notice.— McCormack  t.  State  (Ala.)  268. 

Under  Cr,  Code,  |  5300,  on  a  criminal  pros- 
ecution, instructions  as  to  corroboration  of  the 
testimony  of  an  accomplice  held  proper.— Crit- 
tenden V.  State  (Ala.)  273. 

On  criminal  prosecution,  evidence  held  prop- 
'  erly  admitted  over  defendant's  objection  as  tul- 
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flDce  of  a  conversatioa  broosht  out  defeud- 
ant— Alleo  T.  State  (Ala.)  318. 

Evideoee  held  not  to  lay  proper  predicate 
for  cridence  of  testimony  of  an  absent  wituesB. 
— WatkiDH  V.  Btate  (Ala.)  027. 

On  a  prosecution  for  murder,  admission  In 
eridence  of  diagram  of  defendant's  office,  made 
by  bim  during  bis  exacnnation  as  a  witness, 
held  piopcr.— Mann  t.  State  (Ala.)  704. 

Docket  entries  of  the  c-omraittiug  magistrate, 
who  conducted  the  preiiminnrj'  examination  of 
nrfUfed,  held  inadmi^Riblc  on  the  ultimate  trial 
of  such  delendant  under  any  circumstaoces. — 
Ktrby  t.  State  (Fla.)  Siii. 

Evidence  that  the  general  character  and  rep- 
ntation  of  a  boat  v.»b  that  of  a  whiiiky-bont 
was  inadmiBstble. — Cook  t.  State  (Miss.)  312. 

The  coiitenta  of  a  United  States  liQuor  li- 
cense to  defendants  could  not  be  shown  by  the 
state  by  parol  evidence,  in  the  absence  of 
notice  to  produce. — i'ook  v.  State  (Miss.)  312, 

S  8.    —  Judicial  notice,  preciunptloBa, 
mmd  biurtlem  ef  proof. 

On  a  prosecution  for  larceny,  evidence  of 
another  offeuRe,  a  part  of  the  some  transaction, 
field  admiBxible.— Lowe  r.  State  (Ala.)  273. 

On  a  prosecution  for  murder,  it  was  error  to 
refuse  to  instruct  for  defendant,  where  the 
state  failed  to  prove  the  venue  of  the  homicide. 
—Barnes  t.  State  (Ala.)  <j70. 

On  a  criminal  prosecution,  held  not  error  to 

sustain  objections  to  qucKtiona  by  defense  to 
witnesses  as  to  whether  they  had  been  exnmin- 
ed  by  the  state  or  defense. — Mann  v.  State 
*Ala.)  704. 

Sanity  being  the  normal  condition  at  man 
when  charged  with  crime,  he  ia  presumed  to 
be  sane.— Davie  v.  State  (Fla.)  822. 

Courts  take  judicial  cognizance  that  offenses 
between  the  middle  line  of  the  Mississippi  river 
and  the  Mississippi  shore  are  within  the  juris- 
diction of  the  courts  of  the  districts  on  the  mar- 
frin  east  of  the  place  of  the  offense.— Cook  t. 
State  (Miss.)  312. 

i  9.    Facta  in  iasnc  and  rcleTant  to 

issnest  and  res  jgestee. 

On  a  Lrimiiial  prosetiitionj  evidence  of  what 
was  said  and  done  while  takmg  the  stolen  prop- 
erty away  hM  admissible  as  a  part  of  the  res 
gpstffi.— Crittenden  v.  State  (Ala.)  273. 

On  a  prosecution  for  assault  with  intent  to 
kill,  evidence  held  irrelevant. — Surgiuer  v.  State 
(Ala.)  277. 

On  a  prosecution  for  homicide,  a  physician 
having  described  the  wounds  on  defendant  held 
proper  to  admit  evidence  as  to  the  height  at 
deceased.— Saodera  v.  State  (Ala.)  654. 

Where  the  altercation  between  deceased  and 
defendant  arose  while  the  latter  was  working 

on  a  public  road  under  deceased,  it  was  proper 
to  exclude  an  act  of  the  legislature  providing 
ways  and  means  tn  open  and  improve  the  roads, 
etc.— Sanders  v.  State  (Ala.)  Go4. 

On  a  prosecution  for  murder,  exdnoion  of  evi- 
dence as  to  why  defendant's  companion  carried 
a  iiistol  held  proper.— Kagsdale  v.  State  (Ala.) 

674. 

On  criminal  prosecution,  held,  that  certain 
decliirntioDs  of  defendant  were  not  aduiUsible. 
—Cook  V.  State  (Ala.)  (J96. 

On  8  prosecution  for  murder,  evidence  as  to 
how  long  defendant  had  lived  in  the  place 
wnore  the  killing  ocpurred,  place  of  his  birth, 
i>tc.,  held  properly  excluded  as  not  pertinent. — 
Mnnn  v.  State  (Ala.)  704. 

On  a  prosecution  for  murder,  question  to  wit- 
tifss  as  to  how  fpitaiii  conversation  with  de- 
teudant  "fame  up."  etc.,  held  properly  disal- 
lowed.—Maun  T.  SUte  (AlaO  704. 


A  tact  pertinent  and  relevant  to  the  Issue, 
intended  to  establish  the  commission  of  tl»e 
crime  charged,  is  not  rendered  inadmiM-ibie 
in  evidence  because  it  may  have  a  tendency 
collaterally  to  prejudice  the  defMidnnt  with  the 
jury.-KIrliy  v.  State  (Fla.)  830. 

Declarations  of  a  wounded  man,  made  Imme- 
diately after  the  woundios,  as  to  how  it  whs 
Inflicted  or  by  whom,  held  admissilile. — Staie  v. 
Maxey  (La.)  206. 

One  may  by  sign,  he  being  nnable  to  speak, 
given  two  minutes  after  the  shonting,  let  it  Iw 
known  by  whom  he  was  shot,  and  such  dec- 
laration by  sign  is  admissive  iis  p:irt  of  the  re-> 
gestie.—Stote  v.  Maxey  (La.)  206. 

Declarations,  to  be  a  part  of  the  res  ge»tse. 
mast  be  made  shortly  after  the  act,  and  befort; 
time  has  elapsed  to  enable  the  accused  to  ctiii* 
ceive  a  self-serving  narrative. — State  Blant.-h- 
ard  (La.)  307. 

On  trial  for  murder,  the  unsworn  statem^its 
of  the  party  alleged  to  have  been  killed  Md  not 
admissible  in  evidence  as  a  part  of  the  res 
gestae.— State  v.  Williams  {La.)  402. 

lu  a  prosecution  for  murder,  evidence  of  a 
witness  present  at  the  time  held  admissible.- 
Sullivan  ▼.  State  (Miss.)  2. 

S  &Mk  —  Ofkar  vXwwmnm,  and  ohaamotw 
of  neensod. 

In  prosecution  for  aniawfully  selling  liqnor 
on  a  ferrjl>oat,  where  the  evidence  showed 
that  the  sale  was  made  in  February,  1901,  it 
was  error  to  permit  a  witness  to  testify  thiit 
in  Anril,  1002.  he  was  on  the  boat  and  found 
whisky  in  a  box,  etc.— Cook  t.  State  (Hiss.) 
312. 

In  a  prosecution  for  selling  liqnor  on  a  ferry- 
boat in  the  Mississippi  river  and  on  the  Missis- 
sippi side,  it  was  error  to  permit  the  state  to 
show  other  sales  made  on  the  Arkansas  side. — 
Cook  T.  State  (Miss.)  312. 


1 10.  —  Adnil— Ins,  deaUrntloM. 

On  a  prosecution  for  murder,  a  witness  may 
state  that  accused  stated  to  him  before  the 
homicide  that  deceased  had  it  in  for  him.  and. 
if  he  could  get  accused  ont  of  the  way,  he 
could  do  accused's  sister  as  be  pleased.— Cawley 
V.  State  (Ala.)  227. 

Where  insanity  is  pleaded  as  a  defense,  the 
snbsetiuent  as  well  as  previous  acts  and  dec- 
larations of  accused  are  admissible  to  show  his 
l^i^  mental  condition. — Cawley  v.  State  (Ala.j 

Where  it  appeared  that  at  the  time  of  the 
killing  the  biother  of  defendant  abot  severul 
times  at  deceased,  it  was  permissible  to  show 
any  statements  by  defendant  tending  to  show 
conspiracy.— Sanders  v.  State  (Ala.)  654. 

On  prosecution  for  murder,  certain  testimony 
as  to  what  defendant  had  tcstitied  to  on  the 
preliminary  hearing  held  properl7  admitted. — 
Mann  v.  State  (Ala.)  704. 

On  pro.secution  for  murder,  certain  declara- 
tions and  I'oudoct  of  accused  held  properly  ex- 
cluded.—I'\Tsuson  v.  State  (Ala.)  (60. 

A  statement  or  declaration  of  a  person  cbar- 
geil  with  crime  is  not  rendered  inadmissible 
acninst  him  by  the  mere  fact  that  it  is  made 
after  tlie  commission  of  the  crime.— Jones  v. 
State  (Fla.)  703. 

A  witness  for  the  state  may  testify  that  he 
went  to  the  scene  of  the  homicide  because  of 
a  remark  made  to  him  by  nnotlier  party;  bat  it 
is  not  proper  for  him  to  repeat  lu  evidence  the 
siibstfince  of  such  remark,  as  it  Is  hearsay. — 
Kirby  v.  State  (Pla.)  S.3G. 

Dficlarations  of  prosecuting  witness  as  to  bii 
ownership  of  certain  cattle.  luade  when  he  was 
not  In  possession  thereof  and  not  in  defeudant's 
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presence,  sre  not  adniBaibte  on  n  trial  tor  thtt  f 
hircenr  thereof.— Long  t.  State  (Fla.)  870.  j 

111.  —  Acta  ftnd  deolarmtlou  of  oom- ' 
■piraton  amd  eo-defendaata. 

Declarations  of  couspirntora  awaiting  trial 
nnder  separate  Indictments  held  admfasiUe. —  i 
Thomas  v.  Btate  (Ala.)  250.  I 


Eridence  of  a  declaration  of  a  person  claim- 
ed to  be  a  conspirator  held  admissible  against 
defendants  in  a  homicide  case.  —  Sterens  t. 
State  (Ala.)  270. 

On  a  prosecution  for  larceny,  where  there 
was  evidence  of  a  conspiracy,  held  proper  to 
show  acts  and  declarations  of  defendant  and 
his  accomplices  in  connection  with  and  in  fur- 
thorance  of  the  common  purpose.— Crittenden 
T.  State  (Ala.)  273. 

Where  a  man  and  a  woman  were  separately 
indicted  for  living  iu  adultery,  the  conviction 
of  the  man  would  not  be  any  evidence  of  the 
woman's  guilt.— Campbell  t.  State  (Ala.)  635. 

On  prosecution  for  mnrder,  certain  evidence 
offered  to  show  couspiracy  held  properly  ex- 
cluded.—Ferguson  V.  Btate  (Ala.)  760. 

The  statement  of  a  codefendant,  made  anb- 
■cqnent  to  an  alleged  offense,  is  admissible 
against  tiie  defendant  on  trial,  where  it  is 
flhown  to  have  been  in  his  presence  and  ex- 
pressly axsented  to  by  blm.— Anthony  v.  State 
(Fla.)  81& 

I  IS.  ^—  OplniMi  erldenee. 

On  a  prosecution  for  murder,  the  question 
whether  a  witness  is  an  expert,  and  competent 
to  give  his  opinion  as  to  whether  certain 
stains  are  those  of  blood,  is  one  addressed  to 
the  discretion  of  the  trial  court.— White  T. 
SUte  (Ala.)  139. 

On  a  iR-osecntion  for  homicide,  a  witness  hav- 
ing been  a»ked  as  to  the  character  of  a  wound 
•een  by  him,  it  was  competent  for  bim  to  de- 
scribe the  wound.— Sanders  v.  State  (Ala.)  654. 

On  a  prosecution  for  mnrder,  a  question  put 
to  defendant  aa  to  whether  the  altercation  end- 
ed when  he  picked  up  his  pistol  held  properly 
disallowed.- Mann  v.  State  (Ala.)  704. 

On  a  prosecution  for  murder,  held  not  compe- 
tent for  defendant  to  testify  that  in  his  opin- 
ion be  had  no  means  of  escape  from  deceased's 
assault.— Mann  v.  State  (Ala.)  701. 

On  a  prosecution  for  mnrder,  certain  ques- 
tion to  witness  held  improper  as  calling  for  con- 
viction.—Ferguson  T.  State  (Ala.)  7G0. 

On  a  prosecution  for  mnrder.  the  icilliug  hav- 
ing been  done  by  a  son  of  defendant,  and  it 
beuig  tiie  state's  theory  that  defendant  and  the 

son  had  conspired,  it  was  proper  not  to  allow 
defendant  to  be  nsked  whether  he  was  connect- 
ed with  the  killing.— Ferguson  v.  State  (Ala.) 
760. 

A  qnestiuo  asked  a  nonexpert  witness,  as  to 
what,  in  his  opiniou,  must  have  been  the  nec- 
esaary  position  of  the  hand  and  pistol  of  a 
person  who  shot  another  in  a  particolar  man- 
ner, held  properly  excluded. — Jones  t.  State 
(Fla.)  793. 

Opinion  evidence  is  admissible,  except  as  to 
a  matter  regarding  which  exi>ert  testimony  may 
bo  received.— Jones  v.  State  (Fla.)  TtKJ. 

It  is  the  province  of  the  trial  conrt  to  deter- 
mine whether  a  witness  offered  as  an  expert, 
where  the  defense  is  insanity,  has  such  qnali- 
ticntiou  as  to  ninkp  hio  opitiions  admi».sible. — 
Davis  v.  State  (l'"la.) 

In  a  prosecution  for  honiifide,  where  self-de- 
fense is  pleaded,  tidd,  that  the  arouspd  should 
be  permitted  to  testify  to  his  belief  in  the 
actuality  of  the  threatened  danger. — Lane  v. 
State  ^lA.)  800. 


Ctr.  Code,  art.  2245,  and  Code  Prae.  art.  825, 
relating  to  the  admission  of  written  Instruments 
to  prove  handwriting  by  comparison,  does  not 
apply  to  the  prosecution  of  crimes  in  whi<^,  un- 
der Rev.  St.  S  076,  the  rules  of  evidence  of  the 
common  law  of  England  are  to  be  applied.^ 
State  r.  Batson  (La.)  47& 

S  13.  ^—  OoBfraslonB. 

Statements  of  one  to  a  posse  about  to  arrest 
bim  held  admiKsibie  as  a  eonfeeaion.— <?hri«tian 
V.  State  (Ala.)  04. 

On  prosecution  for  murder,  certain  state- 
ments of  accused  while  in  cnntody  held  admis- 
sible-White V.  State  (Ala.)  139, 

Oonfession  of  accused  held  admissible.— Mc- 
Einney  v.  State  (Ala.)  726. 

The  admissibility  of  a  confession  is  address" 
ed  to  the  court.  What  weight  shall  be  accord- 
ed it,  when  admitted  In  evidence,  is  for  the 
jury.— McKinuey  v.  State  (Ala.)  726, 

Where  defendant  in  a  prosecution  for  rape 
voluntarily  testified,  the  circumstances  under 
which  the  testimony  was  given  held  not  to 
render  It  inadmissible  tn  a  subsequent  prose- 
cution Cor  sedaction  based  on  the  same  act. — 
Hall  v.  State  (Ala.)  750. 

A  conviction  for  mnrder  may  be  bad  on  the 
voluntary  confession  of  the  accused,  where  the 
corpus  delicti  is  proven  by  other  credible  evi- 
dence.—Brown  V.  State  (iTla.)  107. 

A  trial  court  should  not  permit  the  intro- 
duction of  a  defendant's  confession  until  suffi- 
cient proof  of  the  corpus  delicti  is  first  given; 
but  if  the  coufesrion  be  admitted  without  such 
proof,  and  additional  evidence  upon  that  anb- 
ject  IS  afterward  introduced,  independ^t  of 
the  confession,  which  woald  have  iustified  the 
admission  thereof,  the  error  is  cnreo.— Anthony 
V.  State  (Fla.)  818. 

The  qnestlon  whether  a  proposed  confession 
was  voluntarily  made  la  for  the  court. — Kirby  v. 
State  (Fla.)  830. 

Confession  by  defendant  on  the  night  of  the 
commission  of  a  crime  to  a  friend  held  admis- 
sible.—Mathis  V.  State  (Miss.)  6. 

Confession  made  by  a  prisoner  after  spend- 
ing several  days  in  a  sweat  box,  during  which 
he  oI)stinately  denied  commission  of  the  crinie, 
held  iuroluntary  and  inadmissible. — Ammons  v. 
State  (Miss.)  9. 


1 14.  —  Evldenoe  mt  preUmlnary 
ination,  or  at  former  trial. 

Where  a  witness  has  removed  from  the  state, 
his  testimony  on  a  former  trial  of  the  defend- 
ant for  the  same  offense  held  admissible  against 
the  defendant  on  sabseqnent  trtal.-^acobl  v. 
State  (Ala.)  158. 

Proof  held  to  sufficiently  show  that  witness 
was  permanently  or  indefinitely  out  of  the 
state,  so  as  to  warrant  adm'ssion  of  her  testi- 
mony given  on  former  trial.— Jacobi  v.  State 
(Ala.)  158. 

Evidence  considered,  and  held  to  sufficiently 
prove  the  comus  delicti  in  a  proaecntion  for 
seduction  to  Justify  the  admission  of  the  ste- 
nographer's report  of  defendant's  testimony  on 
a  former  prosecution  for  rape  based  on  the 
same  act— Hall  v.  SUte  (Ala.)  750. 

Where  defendant  in  a  prosecution  for  seduc- 
tion had  testified  on  a  former  trial  for  rape, 
outi  had  admitted  the  intercourse  with  prosecu- 
trix, the  stenographer's  rcijort  of  such  forraM 
testininny  held  properly  admitted  in  the  trial 
for  seduction.— Hall  v.  State  (Ala.)  760. 

§  IS.  «~  Welsht  and  anffleiemer. 

On  prosecution  for  murder,  requested  instmc- 
tions  held  properly  refused,  because  calling  for 
too  high  degree  of  proof.— Andrewa  v.  btate 
(Ala.)  005. 
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On  a  prosecntloh  tor  murder,  a  charce  as  to 
"moral  certainty"  of  proof  held  properly  refus- 
ed.—Kagsdate  V.  State  <Ala.)  674. 

Od  criminal  proaecDtion,  an  instrQCtion.  re- 
quested b;  defendant,  calling  for  exclusion  of 
erery  hrpothesis  than  that  of  guilt  aa  a  pre- 
rpquiRite  to  coDviction,  held  properly  refused.— 
Walker      State  (Ala.)  703. 

Od  a  criminal  prosecntion  held  proper  to  re- 
fuse to  charge  that,  if  there  be  two  reasonable 
constriictiona  to  facts  proTen,  one  favorable 
and  the  other  unfaTorable  to  accused,  it  is  the 
duty  of  the  jury  to  give  that  which  is  favora- 
ble.—Walker  T.  State  (Ala.)  703. 

The  venue  within  which  a  crime  was  com- 
mitted need  not  be  established  beyond  a  rea- 
sonable doubt— McKinnie  v.  State  (Fla.)  786. 

S  16.  Tline  of  trial  and  eontlnnanoo. 

That  12  of  tbe  special  venire  are  engaged  In 
consideration  of  auother  case  is  do  grouad  for 
objection  to  going  to  trial.— Johnson  t.  State 
(Ala.)  724. 

Denial  of  an  application  for  continuance  for 
absence  of  material  witness  held  an  abuse  of 
discretion.— Gass  v.  State  (Fla.)  109. 

An  application  for  a  continuance  for  an  ab- 
sent witness  must  show  due  diligence.-~Jone8 
V.  State  (Fla.)  793. 

An  application  for  delay  for  absent  witnesses 
heid  properly  refused.— State  v.  Baptiate  (La.) 
461. 

117.  Trial. 

An  agreement  between  the  solicitor  fte  the 

state  and  the  defendant's  attorney  aa  to  the 

{timiabment  to  be  Inflicted  on  defendant,  plead- 
ng  guil^,  held  not  binding  on  the  Jury.— Dur- 
rett  T.  State  (Ala.)  234. 

Admiasion  of  testimony,  objectionable  be- 
cause involving  the  disclosure  by  a  huaband  of 
privileged  communication  from  his  wife,  Is  not 
reversible  error,  when  objected  to  only  on  un- 
tenable grounds.— Campbell  v.  State  (Ala.)  635. 

An  exception  to  a  charge  as  a  whole  will  not 
be  suataincd.  unless  the  entire  charge  was  er- 
roneous.—Kagsdale  T.  State  (Ala.)  674. 

A  general  exception  to  the  refusal  of  request- 
ed Instruvtiona  asserting  distinct  proportions 
of  law  will  be  overruled,  if  any  one  was  prop- 
erly refused.— Gass  v.  State  (Fla.)  109. 

An  objection  made  to  evidence  as  a  whole, 
part  of  which  is  competent,  is  properly  over- 
ruled.—Anthony  V.  State  (Fla.)  818. 

The  court  Is  not  compelled  to  poll  tbe  jury 
unless  requested.— State  v.  Colomb  (La.)  351. 

Admission  of  incompetent  evidence  over  ob- 
jection and  exception  is  not  cured  by  the  fact 
that  afterwards  evidence  waa  given  along  the 
same  lines  without  objection  being  made. — 
Cook  V.  State  (Miss.)  312. 

S  IT^.  —  Preliminary  praoeedinca. 

Under  Cr.  Code,  SS  5004,  5273.  the  venire 
cannot  be  quashed  beranse  the  list  of  jurors 
served  on  accused  fails  to  show  what  persons 
had  been  suninioned  to  serve  as  petit  Jurors; 
the  names  of  all  being  on  the  list  served. — Caw- 
ley  V.  State  (Ala.)  227. 

Under  Acta  1808-09,  p.  60,  held,  that  where, 
in  a  capital  case,  there  was  served  on  defend- 
ant a  list  of  the  regular  jurors  and  the  names 
of  those  who  were  drawn  under  the  statute, 
there  was  no  error  in  not  having  inrliidcd  in 
such  list  the  namea  of  talesmen  placed  on  a 
jury  in  another  case  to  complete  it  on  a  pre- 
vious day  of  the  week.— Bailey  t.  State  (Ala.) 
«73. 

It  is  not  necessary  that  the  clerk  of  the  court 
should  make  a  certificate  to  the  effect  that  the 
names  of  the  regular  Jurors  siimmoni>d  for  the 
week  in  which  the  case  was  set  tor  trial  aerved 


on  the  defendant  were  the  Jurors  drawn  and 
summoned   for  that  week.— Bailey   t.  State- 

(Ala.)  673. 

Service  of  the  Hat  of  talesinen  held  in  com- 
pliance with  tha  law.— State  v.  Washingtoo 
(La.)  386. 

1 18.  Oonrae  amd  ntmAwBt  of  trial  Im 

ceneraL 

An  order  of  the  court  to  the  clerk  in  a  crimi- 
nal case  to  issue  a  mandate  to  the  aheriCF  to 
summon  spet.-ial  Jnrora  involves  mere  mioiste- 
rial  preparation,  so  that  defendant  need  not 
be  present-Milton  t.  State  (Ala.)  663. 

A^Hiere,  on  a  criminal  prosecution,  tbe  court 
allows  the  solicitor  for  the  state  to  lead  a  wit- 
ness because  he  appears  unwilling,  it  Is  proper 
for  the  court  to  state  his  reason  for  allowinff 
snch  an  examination.— Mann  v.  State  (Ala.k 
704. 

In  cai^tal  case  record  held  to  show  accused 
was  iu  court.— Ferguson  v.  State  (Ala.)  7ea 

§  18^1^  ^—  BeeepUoa  of  evldemee. 

On  pzosecntioii  for  murder,  certain  testimony 
offered  iu  rebuttal  Kdd  not  errooeoualy  admlt- 

ted.-Mitchell  v.  State  (Ala.)  182. 

On  prosecution  for  larceny,  certain  evidence, 
irrelevant  when  offered,  held  relevant  in  view 
of  subsequent  testimoDy,— Allen  t.  State  (Ala.) 

318. 

After  a  criminal  case  has  been  closed,  and 
the  argument  of  counsel  is  being  made,  it  is 
within  the  sound  Jurisdiction  of  the  court  to 
permit  the  state  to  introduce  additional  evi- 
dence in  furtherance  of  justice.— Anthony  v. 
State  (Fla.)  818. 

It  is  within  the  discretion  of  the  court  to 
permit  the  introductlou  of  evidence  by  the  state 
after  the  conclusion  of  defendant's  case,  if  it 
waa  admiaaible  in  the  main  case.— Davia  t. 
State  (Fla.)  822. 

A  general  objection  to  evidence,  without  stat- 
ing the  precise  ground  of  objection,  is  suffi- 
cient, if  tbe  evidence  objected  to  is  palpably 
prejudicial,  improper,  and  inadmissible  for  auy 
purpose  or  under  any  circamstances. — Ktrby  v. 
State  (Fla.)  83G. 

Defendant  held  not  entitled,  before  offer  of 
any  evidence,  to  an  order  that  all  the  testimony 
of  the  state  thereafter  to  be  taken  shall  be  re- 
duced to  wrIting.-State  T.  Klla  (La.)  476. 

S 19.  —  Ai«nateAts    amd    eoadwot  off 

eonnael. 

On  prosecution  for  murder,  atatement  of 
court  that  he  would  instruct  jury  to  disregard 
certain  atatementa  of  aoHcitor  for  the  state  la 
his  opening  held  too  favorable  to  defendant. — 
Mann  T.  State  (Ala.)  704. 

On  a  woeecution  for  murder,  statements  of 
solicitor  for  tlie  state  in  his  opening  to  the  ju- 
ry held  not  en;or.— Mann  v.  SUte  (Ala.)  704. 

On  prosecution  for  murder,  Aeld  proper  tar 
solicitor  for  state  to  state  to  iury  a  certain 
tnct  which  defendant  had  testlned  to. — Mann 

V.  SUte  (Ala.)  704. 

Facts  held  to  warrant  remark  of  prosecuting 
attorney  to  jury:  "This  oft-repeated  crimiuu 
should  l>e  severely  dealt  with.  —Johnson  t. 
State  (Ahi.)  724. 

I  SO.  —  Froriaeo   of  aowt  ud  fmrr 
in  ceneraL 

On  the  trial  of  one  charged  with  selling  liq- 
uor without  a  license,  It  waa  error  for  the  court 
to  state  to  the  jury,  "That  there  was  a  sale  of 
the  liquor  in  this  ease  appears  Uom  the  evi- 
dence almost  without  dispute."  —  Winter  t. 
State  (Ala.)  125. 

On  a  prosecution  for  murder,  the  value  of  the 
oiunlon  of  an  expert  that  certain  statuK  are 
those  of  blood  Is  a  4neati<Mi  for  the  jury,  ia 
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-coDsection  wtth  ill  flw  eridenc*.  —  Whlt«  t. 
Stata  (Ala.)  189; 

A  requested  inBtractiol],  that  "the  proof  of 
aospicious  facts  against  the  accoaed  does  not 
«TeD  require  him  to  re  bat  It,  and  the  iurj 
cannot  conTict  on  anspldoua  tacts  merelr,"  was 
crrooeoiu.— Thomas  t.  State  (Ala.)  2B0. 

On  a  criminal  prosecution,  charge  as  to  coa- 
sideratfon  of  auimtu  of  as  accompilce  hel4 
properly  refused.— Crittenden  r.  State  (Ala.) 

On  a  crimiDal  prosecution,  chaise  that  the 

testimony  of  the  wife  of  an  accomplice  must 
be  viewed  with  caution  held  properly  refused. 
—Crittenden  v.  State  (Ala.)  273. 

Requested  charges  held  to  invade  province  of 
jury.— Watltina  v.  State  (Ala.)  627. 

A  requested  charge  that  a  certain  witness  has 
Ttot  been  Impeached  invades  tha  proTince  of  the 
juiT-— Rambo  t.  State  (Ala.)  660. 

Where  there  was  some  evidence  of  a  con- 
tipiracy  between  defendant  and  his  brother  to 
kill  deceased,  it  was  proper  to  refuse  to  charge 
that  no  conspiracy  was  shown.— Sanders  T. 
Sute  (Ala.)  6C4. 

On  a  prosecution  for  murder,  an  instruction 
•that  there  was  no  erldence.  as  argned  by  the 
solidtor,  of  an  intentional  pointing  of  the  pis- 
tol at  the  deceased,  was  properv  Tefnaeo.— 
Barnes  v.  State  (Ala.)  670. 

Where,  on  a  criminal  prosecution,  the  evi- 
-deoce  is  conflicting,  It  is  proper  to  refuse  de 
feudant  a  general  diarge.— Cook  t.  State  (Ala.) 
"496. 

On  prosecution  for  murder,  htUt  proper  to  bub- 
tatn  an  objection  to  a  gueRtion  to  a  witness  as 
to  how  many  minates  had  elapsed  between  his 
demanding  an  apology  from  deceased  and  the 
fatal  shot.- Mann  v.  State  (Ala.)  704. 

Charge  In  prosecution  for  seduction  held  to 
involve  a  snggestlon  as  to  the  court's  opinion 
-on  disputed  facts.— Hall  v.  State  (Ala.)  7S0. 

Oharcd  in  prosecution  for  seduction  held  er- ; 
roneou.->,  becaase  on  the  effect  of  tiie  evidmce.  i 
—Ball  T.  State  (Ala.)  750. 

In  a  prosecution  for  seduction,  instruction 
Ae/d  bad  because  assuming  that  auy  act  done 
for  the  purpose  of  enticing  the  girl  to  the  do- 
ing of  the  sexual  act  amounted  to  a  tempta- 
tion.—Hall  V.  State  (Ala.)  750. 

It  is  for  the  jury  to  determine  the  credence 
which  shall  be  attached  to  alleged  confessions 
and  every  part  thereof,  and  in  so  doing  they 
should  tahe  the  confession  as  a  whole,  and  give 
effect  to  such  part  as  they  believe  to  be  true, 
and  reject  whatever  they  find  sufllcient  reason 
to  reject.- KIrby  v.  State  (Fhi.)  836. 

181.  —  Keeessitjr,  requisites,  and  amf- 
flelaaej  of  instonotloms. 

A  charge  to  the  jury  to  cMivlct,  "if  yon  be- 
Uere  the  defendant  guilty  from  the  evidence 
to  a  moral  certainty,  held  not  error.— Bailey 
T.  State  (Ala.)  57. 

On  a  criminal  trial,  a  request  to  charge  that 
It  the  jury  have  a  reasonable  doubt  growins 
cut  of  the  whole  evidence,  "or  any  part  of  it," 
'Of  defendant's  guilt,  they  cannot  convict,  held 
properly  refused.— Winter  t.  State  (Ala.)  125. 

On  prosecution  for  murder,  an  instruction 
that  there  was  no  evidence  of  conspiracy  hdd 
properly  refused  uudci-  the  evidence.- Mitchell 
V.  State  (Ala.)  132. 

On  a  prosecution  for  murder,  it  was  not  error 
to  refuse  to  charge  that  the  jury,  in  considering 
the  testimony  of  the  childreu  of  deceased, 
should  weigh  it  in  view  of  the  fact  that  they 
were  his  children,  and  of  the  interest  th^  felt 
in  the  case.— Mitchell  v.  Bute  (Ala.)  182. 


On  ptoaecutlon  for  murder,  an  Instmctiou  as 
to  tUffkt  of  defendant  held  property  refused  as 
misleading.— Mitchell  v.  State  (Ala.)  132. 

On  prosecution  for  murder,  an  instruction 
that  accused  should  be  acquitted,  unless  he 
struck  the  fatal  blow,  h^d  properly  refused  in 
view  of  the  evidence.- White  v.  State  (Ala.) 
138. 

On  a  criminal  proaecntion.  It  is  not  error  to 
refuse  a  charge  having  no  other  office  thtrn  to 
refute  arguments  of  the  prosecuting  officer. — 
White  V.  SUte  (Ala.)  139. 

On  prosecution  for  murder,  instruction  calling 
for  acquittal,  unless  there  Is  no  possible  con- 
clusion save  guilt,  held  properly  refused.  — 
White  V.  State  (Ala.)  139. 

An  instruction  as  to  reasonable  doubt  held  not 
erroneous.— Jimmerson  v.  State  (Ala.)  141. 

A  requested  instruction  thst  defendant  must 
be  acquitted  if  a  single  juror  has  a  reasonable 
doubt  of  his  guilt  ariBing  from  the  evidence 
held  erroneous.— Jimmerson  v.  State  (Ala.)  141. 

A  requested  instructiou,  in  homicide,  that  "a 
reasonable  doubt  is  a  doubt  growing  up  out 
of  all  the  evidence  in  the  case  for  which  you 
can  give  a  reason,"  held  erroneous.— Jimmerson 
V.  State  (Ala.)  141. 

In  a  prosecution  for  attempted  rape,  certain 
charge  aeld  to  be  too  favorable  to  defendant, 
because  authorising  conviction  only  in  case 
certain  facts  set  out  abaolntely  exiBted.-^acoU 
V.  State  (Ala.)  158. 

Fault  in  an  instruction  Id  singling  out  certa'n 
facts  to  the  exclusion  of  others  would  not  re- 
quire reversal.— Jacobl  v.  State  (Ala.)  158. 

In  a  prosecution  for  attempted  rape,  a  charge 
that,  if  the  jury  believed  from  the  evidence 
that  the  prosecuting  witness  did  anyliiing  to 
impliedly  consent  to  defaidant's  libertlea,  etc.. 
fae  would  not  be  convicted,  was  properly  re- 
fused, where  xot  supported  by  vrideiice.— Ja- 
cob! V.  State  (Ala.)  15S. 

lu  a  prosecution  for  attempted  rape,  a  charge 
that  "in  a  chaise  to  commit  rape,  the  evid«ice. 

to  be  sufficient  to  justify  conviction,  must." 
etc.,  was  properly  refused;  the  prosecntiou  uot 
being  for  rape.— Jacob!  v.  State  (Ala.)  15S. 

A  charge  that  reasonable  doubt  is  a  doubt 
for  which  a  reason  can  be  given  is  properly 
refused  as  confuidng.— Cawley  v.  State  (AlaO 
227. 

An  instruction  that,  If  the  jury  "have  a 
reasonable  doubt  as  to  the  conclusions  of  the 
proof  on  any  single  fact  which  it  is  necessary 
for  the  state  to  prove,  they  must  acquit  the  de- 
fendant," was  property  refused,  not  being  clear. 
—Thomas  v.  State  (Ala.)  2D0. 

Where  the  evidence  In  a  criminal  case  shows 
that  defendant  ate  his  dinner  and  supper  to- 
gether about  6  p.  m.  on  the  day  of  the  com- 
mission of  the  crime,  a  requested  lustmctiou 
that  he  mast  be  acquitted  if  he  was  nt  home 
asleep  from  11  a.  m.  till  night  is  properly  re- 
fused.—McCormack  V.  State  (Ala.)  268. 

A  requested  instruction,  In  a  prosecution  for 
the  illegal  sale  of  liquor,  that  defendant  must 
be  acquitted  if  he  was  asleep  at  his  home  till 
6  p.  m.,  was  properly  refused,  where  there 
was  evidence  that  the  crime  was  committed  in 
the  evening^McGormack  t.  State  (Ala.)  268. 

On  a  criminal  proaecntion,  charges  as  to  own- 
ership held  properly  refused.— Crittenden  v. 

State  (Ala.)  273. 

On  a  prosecntiou  for  larceny,  charge  as  to 
acquittal  of  defendaat,  if  not  present  when  the 
property  was  taken,  held  properly  refused,  as 
it  ignored  the  evidence  of  a  conspiracy.— Crit- 
tenden v.  State  (Ala.)  273. 

On  a  criminal  prosecution,  charge  as  to  rea- 
sonable doubt  concerning  defendant 
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!n  another  placa  Md  proper^  refased,  a«  ignor- 
ing eridencf  of  a  consplracr. — Crittsnden  t. 
State  (Ala.)  273. 

On  a  criminal  proaecntion,  charge  aa  to  ooi^ 
Boboration  of  the  testimony  of  an  accoinplice 
held  prorierly  refused.  —  Crittenden  t.  State 
(Ala.)  273. 

Od  a  criminal  prosecution,  instractlon  aa  to 
joint  avnrashfp.  not  chaned.  hdd  propflrly  re- 
Cbaed.— Crittenden  v.  State  (Ala.)  273. 

On  a  criminal  proBecution,  a  charge  ns  to 
evidence  corroborating  defendant's  confession 
luid  properly  refused,  as  argumentative  and 
misleading.— Crittenden  v.  State  (Ala.)  273. 

On  a  criminal  proaeaition.  instruction  as  to 
the  effect  of  a  false  alibi  held  proper.— <3ritten- 
<leu  r.  State  (Ala.)  273. 

On  a  criminal  prosecution  it  was  proper  to 
refnee  to  chai^  that  if  the  jury  would  not  be 
willing  to  act  on  the  evidence,  if  it  were  in  re- 
lation to  mottera  of  the  most  solemn  impor- 
tance to  their  own  interest,  tber  must  find  de- 
fttndant  not  guilty.— Allen  v.  SUte  (Ala.)  318. 

Certain  explanations  by  the  court  of  Inatrue- 
tions  as  to  reasonable  donbt,  fAr«k  at  defend- 
ant's request,  considwed,  and  mM  not  emw. — 

Nevill  V.  State  (Ala.)  5»6. 

The  refusal  of  the  court  to  instract  that,  be- 
fore the  jury  can  convict,  they  must  be  aatia- 
fied  to  a  moral  certainty  that  the  proof  is  whol- 
ly inconristent  with  evny  rational  conclusion 
other  than  that  of  defendant's  guUt,  held  not 
error.— Nevill  v.  State  (Ala.)  506. 

An  instruction  that,  "if  any  one  of  the  jury 
has  a  reationable  doubt  of  the  guilt  of  the  de- 
fendant, they  are  not  for  this  reason  required 
to  acqidt  the  defendant,"  waa  not  error.— 
NerUl  T.  State  (Ala.)  696. 

Reqnetted  instroction  on  good  character  held 
erronooua.— Scott  v.  State  (Ala.)  628. 

A  requested  charge  ktld  erroneona,  aa  argu- 
mentative and  layioR  stress  on  a  ain^e  fact. — 
Watltins  v.  State  (Ala.)  627. 

loatraction  aa  to  jury's  conviction  of  eniK 
h«ld  properly  refused.— Sanders  v.  State  (Ala.) 
054. 

Inatruetion  restricting  the  measure  of  proof 
required  to  convict  to  that  furnished  by  the 
prosecution  hrld  mtineona.— Sandera  t.  State 

(Ala.)  654. 

On  prosecution  for  murder,  instructions  call- 
hig  for  acquittal  If  any  juror  had  a  reasonable 
doubt  of  guilt  htld  properly  refused.— Andrews 
T.  State  (Ala.)  605. 

On  a  prosecution  for  murder,  an  instruction 
aa  to  weight  of  evidence  of  good  character  held 
properly  refused.— Barnes  v.  State  (Ala.)  G70. 

Oq  a  prosecution  for  murder,  where  the  evi- 
dence without  condict  showed  that  the  killing 
was  intentional,  it  was  not  error  to  refuse  to 
charge  as  to  invoiiintnry  manslaughter. — Raga- 
dale  T.  State  (Ala.)  674. 

On  a  prosecntlon  for  murder,  an  Instruction 
that,  if  defendant  waa  the  aggreaaor,  he  could 
not  set  up  a  plea  of  self-dofcnse,  held  proper.— 
Ragsdale  v.  State  (Ala.)  OTl. 

A  charge  which  ignores  proof  of  venue  in  a 
criminal  pnwecation  is  erroneoua  only  when 
there  han  been  no  proof  of  venoe.— Ragadale  t. 
State  (Ala.)  074. 

On  prosecution  for  an  assault  and  battery  on 
a  child,  it  was  not  error  to  refuse  to  charge 
that  the  jury  should  weigh  the  testimony  of 
an  immatare  child  with  that  measure  of  jury's 
knowledge  of  children  in  the  narrative  of 
•vents  during  childhood.  —  Wallier  t.  State 
(Ala.)  703. 

On  a  proaeeution  for  mnrder.  heid  not  error 
to  refnae  to  charge  that  the  jury  mnat  acquit 


nnleea  so  cgavinced  of  guilt  that  tkey  would 
each  venture  to  act  upon  that  decirion  in  mat- 
ters of  highest  concam  to  themaelvefl. — ^Mnnn 
V.  State  (Ala.)  704. 

On  proseention  for  murder,  held  not  error  &> 
refuse  to  charge  tliat  if  the  state's  eridenre 
showed  guilt,  bnt  defendant's  showed  inne- 
cenee,  so  aa  to  leave  the  minds  of  the  Jonr  in 
equipoise,  th^  coald  acquit.— Mann  t.  State 
fAIa.)  704. 

On  a  prosecution  for  murder,  it  was  proper  to 
refuse  to  charge  that  the  jury  should  refuse  to 
acquit  if  the  evidence  for  the  defendant  was 
as  strong  as  that  for  the  state.— Mann  t.  State 
(Ala.)  704. 

On  a  prosecution  for  murder,  ft  was  not  error 
to  refuse  to  chaise  that  if,  after  weighing  ail 
the  evidence,  the  jury  could  not  say  which 
waa  the  heavier,  that  for  the  state  or  that  for 
the  defendant,  uen  they  should  acquit. — Mana 
V.  State  (Ala.)  704. 

On  a  prosecution  for  murder,  it  was  not  er- 
ror to  refuse  to  charge  that  the  jnry  should 
not  hesitate  to  acquit  if  they  found  the  evi- 
dence for  the  state  not  the  strongest. — Mann 
State  (Ala.)  704. 

On  prosecution  for  murder,  in  view  of  tect 
that  defendant's  own  testimony  afforded  ground 
to  lind  that  he  had  once  retired  from  the  diffi- 
culty in  order  to  arm  himself,  certain  inatruc- 
tions  hfld  properly  refoeed.  —  Hann  t.  State 
(Ala.)  704. 

On  a  prosecution  for  murder,  aa  inatroctiw 
held  properiy  refused,  for  that  n  aothoriaed  an 
acquittal  on  a  doubt  engendered  by  the  t«stt>- 
mony  of  defendant  alone.— Mann  T.  State  (Ala.) 

704. 

On  a  prosecution  for  murder,  tm  instruction 
htld  properly  refused,  because  its  first  sentence 
was  an  argument.— Mann  v.  State  (Ala.)  701. 

On  a  proaecation  for  murder,  an  inatraeCioD 
held  defective  in  that  its  first  propoMtion  was 
an  argument— Mann  t.  State  (Ala.)  704. 

On  proseaition  tor  mnrder,  an  inatraiitloa 
held  properb'  refused*  in  view  of  the  fact  that 
it  confined  jury  to  drcumatances  of  kUlioK 
when  there  was  evidence  of  prior  iU-feeling. — 
Mann  v.  State  (Ala.)  704. 

Requested  iostructiou,  which  referred  to  jury 
the  admissibility  of  confession,  held  properly 
refused.— McKinney  v.  State  (Ala.)  72(i. 

A  charge  in  a  criminal  case  that  the  jury 
may  accept  or  reject  all  or  a  part  of  the  evi- 
dence of  any  witness,  aa  th^  may  believe  it 
"just  and  rinit,"  held  erroneoos. — ^all  v.  ^ate 
(Ala.)  790. 

An  instruction  that  the  state  muvt  prove 
every  material  allegation  in  the  indictment,  and 
that  nothing  Is  to  be  presumed  against  de- 
fendant, and  that  he  will  be  presumed  inno- 
cent unless  proven  gnllty  laeyood  a  reasonable 
doubt,  and  if  the  evidence  leaves  any  reaasn- 
ble  donbt  on  the  mind  of  the  jury  the  defend- 
ant ahould  be  acnnftted.  was  properly  refused. 
— Gass  T.  State  (Fla.)  100. 

Where  a  portion  of  a  charge  ii  excepted  to» 

and  aasiRned  as  error.  If,  when  read  in  connec- 
tion with  the  hnliince  of  the  charge,  ft  is  not 
erroneous,  the  assignment  must  faiL — ^Knight  v. 
State  (Fla.)  110. 

An  accused  has  the  right  to  have  the  trial 
court  instruct,  on  request,  that  the  testimony 
of  an  accomplice,  as  well  as  his  own  con- 
fessions, should  be  received  with  great  cautiou; 
hut  he  cannot  require  the  court  to  go  beyond 
this  and  onll  attention  to  the  nature  or  weight 
of  such  evidence.- Anthony  v.  State  (Fla.)  818. 

Where  the  evldenee  of  defendant's  guilt  was 
overwhelming,  an  iindnirtion  on  reaaonable 
doubt  waa  not  canBeou  hseaase  not  requtc* 
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iiig  gaOt  to  Ite  esUUiflhM  beyond  a  reaBOnitbte 
doiilit  by  c-ompetent  evidence,  "or  the  want  of 
evideuce."— MatbiB  t.  State  (Misa.)  6. 

Au  initractioB  on  reaaooable  donbt  hild  not 
emneouB  by  raaava  of  its  declariug  tbat  de- 
fendant's guilt  Biust  be  eataUished  beyond  a 
reaaonable  doobt  by  competent  evidence. — 
MatUi  T.  Statft  (Misa.)  8. 

On  a  trial  for  murder,  wbere  the  ouly  tes- 
timony coDoecting  defendant  with  the  crime 
waa  that  of  an  accomplice,  who  atateiil  ou 
cross-examiDntion  that  such  testimony  waa  all 
false,  and  given  at  the  request  of  another,  the 
refuaal  to  giTe  certain  instructions  as  to  the 
riffht  to  disregard  th«  teetimooy  of  a  witness 
who  had  sworn  falaely  Md  error.— Owwb  v. 
SUte  (Miss.)  152. 

On  a  prosecution  for  murder,  an  loatnictioi) 
that  the  jury,  being  unable  to  fix  the  punish- 
ment at  imprisonment  for  life,  should  return  h 
▼erdict  of  guilty,  if  from  the  evidence,  beyond 
all  reaaowible  doubt,  they  believed  accused  so 
to  be,  is  correct.— West  v.  State  ^ias.)  2fl8. 

g  22.  ^—  ReaiieatB  for  InatrnetlsM. 

No  error  can  be  predicated  on  refusal  to  give 
an  instruction  substantially  embraced  in  the 
change.— Winter  v.  State  (Ala.)  125;  Mitchell  v. 
State  (Ala.)  132:  Jaoobi  v.  State  (Ala.)  15S; 
State  T.  Caymo  (La.)  351. 

In  a  proaeentton  for  attempted  rape,  certain 
cfaarg«  Mid  property  refused  as  ellfptical  ami 
incomplete  on  Its  nee.— Jacob!  t.  State  (Ala.) 
158. 

A  charge  fbrnt  "before  the  jury  can  find  tbe 
defendant  of  au  oasanlt"  etc.,  was  properly  re- 
fnaed  because  of  the  omiaalon  of  the  important 
word.-JacoU  v.  State  (Ala.)  IBS. 

It  is  not  error  to  refuse  an  lustruction  from 
which  a  word  is  omitted,  rendering  it  incom- 
plete.—Thomas  T.  State  (Ala.)  250. 

The  order  in  which  requested  instructions 
shall  be  given  Is  a  matter  within  the  discretion 
ot  the  trial  court.— Knight  v.  State  (Fla.)  110. 

f  SS.  BfotloBs  for  new  trial  and  la  ar- 
rest. 

A  motion  in  arrest  of  judftnient  in  a  criminal 
case  should  be  made  and  denied  after  verdict 
and  before  sentence.— Hampton  v.  State  (Ala.) 
230. 

Failure  of  defendant  to  introduce  evidence, 
for  tbe  reason  that  ho  did  not  believe  it  was 
called  for,  held  no  ground  for  a  new  trial. — 
State  V.  MUIer  (La.)  101. 

A  new  trial  is  properly  denied  where  no  dlll- 
geuce  was  showu  and  the  cvi<Ieuce  was  camnla- 
tive.— State  v.  Maxey  iLa.)  206. 

Because  the  name  of  a  Juror  was  by  birth 
different  from  that  by  which  he  was  selected 
as  a  juror,  held  not  Ki'ound  for  setting  aside 
the  verdict— State  v.  Oiiymo  (La.)  351. 

Error,  to  form  the  busis  of  a  motion  in  arrest 
of  judfrment,  must  be  clear  on  the  face  of  the 
record.— State  v.  Coloinh  (La.)  351. 

An|>licatiDn  for  a  new  trial  for  newly  discov- 
end  impeaichiog  evidence  hfld  improperly  de- 
nied.—State  V.  Wasliington  (La.)  30(1. 

A  new  trial  ou  the  ground  that  n  witness 
bad  testified  as  an  exiiert  without  having  quali- 
fied will  not  be  granted  where  no  auch  objection 
was  uMde  at  the  time.— State  v.  McQneen  (La.) 
412. 

A  new  trial  on  the  ground  of  newly  discover- 
td  eviiioneo  held  properly  denied,  where  the 
witnesfes  named  fail  to  furnish  snch  evidence. 
—State  V.  McQueen  (Ln.l  412. 

A  new  trial  on  the  ground  of  surprise  held 
properly  denledr-State  v.  Mcgueen  (Ul)  412. 


Kewly  discovered  testbnony  lnHd  to  entitle  tbe 

deteiictuut,  « i)iivH-rf  d  of  biiiAiary,  to  a  new  trial. 
—Bates  V.  Htate  (Miss.)  915. 

{24t  ^mdcneat,  anteoioe,  amA  fimal 
oonuaitaBa&t 

Refusal  to  suspend  the  execution  of  a  sen- 
tence of  imprisonment  during  tbe  pendency  of 
au  appeal  from  an  order  denying  oUcharge  on 
habeas  corpus  held  not'  error.— O'Neil  v.  State 
(Ala.)  667. 

i  25.  Appeal  and  error,  and  eerttvrari. 

Where  a  party  was  convicted  of  an  illegal 
seiznrc,  made  a  misdemeanor  under  a  statute, 
and  the  seizare  was  subsequently  dscreed  by 
tbe  supreme  court  In  a  dvll  cause  to  have  been 
legal,  the  conviction  will,  on  certiorari,  be  let 
a^de.— State  ex  rel.  Heidingafield  v.  Hiota  (La.> 
AOL 

Cnmulatinn  for  purposes  of  appeal  of  all  cases 
relating  to  similar  oCtenses  charged,  if  the  cases 
are  all  brought  up  in  one  transcript,  is  not 

Sound  for  dismlsaat  of  the  appeal.— Town  of 
inden  v.  McCrary  (La.)  408. 

g  26.  ^—  PresentatliiB  and  resenatlon 
in  lower  eonrt  of  (vonnds  of 
review. 

Though  no  objection  to  the  organisation  of 
the  grand  jury  be  takm  below,  still,  if  that  it 
is  illegally  organized  afflrmatively  aniear  iu 
the  record,  the  court  on  ai^eal  will  be  com- 
pelled to  consider  tbe  qneation.- Hall  v.  State- 
(Ala.)  750. 

On  appeal  accnaed  cannot  avail  himself  of 
the  objections  to  questions  nropouuded  to  wit- 
nesses on  grounds  not  raised  below. — Brown  v. 
State  ma.)  107. 

An  exception  to  the  giving  of  two  or  more- 
charges  asserting  distinct  propositions  of  law 
construed  to  be  a  geueral  exception  to  the  giv- 
ing of  the  charges,  and  not  entitled  to  be  fur- 
ther considered  than  to  determine  that  any 
one  charge  is  correct— Jones  v.  State  (Fla.) 
793. 

.  A  ruling  will  not  be  reviewed  on  facts  net 

shown  by  tbe  bill  of  exceptions  to  have  been 
called  to  the  attention  of  the  judge  at  the  time 
of  the  ruling.— State  v.  Baptiste  (La.)  461. 

In  order  to  give  the  Kupreme  court  appellate 
jurisdiction  on  the  ground  of  the  unconstitu- 
tionality of  a  fine  under  an  ordinance,  it  must 
api>ear  that  the  iafue  was  raised  below.— Town 
of  Minden  v.  Mcfrary  (La.)  4(i8. 

Au  objection  to  evidence  in  a  criminal  case, 
not  made  at  tbe  trial,  will  not  be  reviewed  on 
appeal, — MathiR  v.  State  (Misa.)  (J, 

i  27.    ProeeedinKs   for   transfer  ef 

eanse,  and  eSeot  tkereof. 

Under  Code,  g  4318,  an  appeal  from  a  judg- 
ment of  conviction  for  felony  does  not  operate 
to  suspend  the  execution  ot  the  sentence,  with- 
out au  order  of  the  court  to  such  effecti  till  the 
determitt.-ition  of  the  appeal.~Wliite  v.  State 
(Ala.)  320. 

Where  there  was'  a  misiiudrrstaudinK  be- 
tween couusel  for  accused  and  tbe  eourt  as  to 
the  time  of  the  court's  adj'iurutiicnt.  the  court, 
after  adjournment,  bad  no  authorltv  to  Rrant 
an  order  of  appeal,  which,  imder  tbe  >>t.itute. 
must  be  ai)'>!ied  for  and  entered  In  opii  eonrt 
prior  to  adjournment.- State  ex  rel.  Edwards 
V.  I#e  (I..a.>  1&7. 

Inaccuracies  in  a  bond  ou  appeal,  misdeserib- 
Ing  the  pcntencp.  will  not  invalidate  the  appeal, 
if  the  description  identifies  the  sentence  aud 
judgment.— Town  of  Minden  v.  McCrary  (La.) 
468. 

Appeal  will  not  lie,  before  jndnnent,  on  A 
mere  verdict  of  goilty.— Hayden  v.  State  (Mtss.^ 
022. 
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.|S8.  —  Keoord  and  prooeedI»c>  i^ot 
In  record. 

On  a  profieeution  for  murder,  a  minute  entry 
held  to  BufiRciently  show  the  accused's  presence 
«t  the  hearing  of  bis  motion  to  quash  the 
Tenire.— Cawley  t.  State  (Ala.)  227. 

A  motion  In  arrest  of  Judgment,  the  raling 
thereon,  and  the  reserratiun  of  a  question  as  to 
such  ruling,  must  be  shown  by  the  record  prop- 
er.—Hampton  T.  SUte  (Ala.)  230. 

Action  fai  regard  to  a  motion  bi  arreat  of 
judgmoit  will  not  be  Ttriewed.  where  the 

■notion  in  arrest  and  the  ruling  thereon  were 
-not  in  the  record.— Durrett  t.  State  (Ala.)  234. 

Where  the  time  for  signing  bills  of  excep- 
tions ta  the  criminal  court  of  a  county  is 
Umited  to  a  certain  number  of  daya  from  trial, 
when  not  extended,  an  agreement  for  an  exten* 
don,  made  after  the  time  has  expired,  Is  of  no 
-avail.— Brown  t.  State  (Ala.)  256. 

An  agreement  of  counsel  for  a  postponement 
of  Che  time  for  rigning  a  bill  of  exceptions 
should  be  exhibited  in  the  record.— Brown  t. 
SUte  (Ala.)  266. 

In  pasdng  M  exceptions  to  a  charge  in  a 
•oriminal  rase,  the  court  held  limited  to  the 
charge  as  copied  in  the  transcript— Ragsdale 
Bute  (AU.)  674. 

Whenever  the  record  ia  silent  as  to  any 
tnaterial  point  tending  to  show  an  abuse  of 
-discretion  in  refusing  a  continuance  to  the  ac- 
cnsed, the  presumption  ia  in  favor  of  the  cor- 
rectness of  the  court's  nilings.^3ass  t.  SUte 
-<Pla.)  100. 

A  writ  of  error  in  a  criminal  case  will  be  dis* 
-missed,  where  no  final  judgment  is  shown. — 
-Jackson  T.  Stata  (Fla.)  926. 

Where  a  writ  of  error  In  a  criminal  case  is 
not  certified  in  the  form  prescribed  bj  rule  lOS 
of  the  circuit  courts,  it  wm  be  dIsniisaed.-^aclE- 
son  T.  State  (Fla.)  826. 

Where  the  record  fails  to  show  that  accnsed 
was  arraigned,  or  that  he  pleaded  or  was  called 
upon  to  plead,  the  verdict  and  sentenca  must 
be  set  aside.—SUte  v.  Preston  (La.)  67. 

Bills  of  exception  should  be  aabmltted  to 
•district  attorney  for  inspection  before  being 
banded  to  the  court  for  slgnaturc—SUte  v. 
Johnson  0^.)  74. 

Where  there  Is  no  bill  of  exceptions  and  no 
.aBStgoment  of  error,  and  the  inspection  of  the 
record  riiows  no  error,  the  conviction  will  be 
-Affirmed.— State  v.  Stafford  (La.)  83. 

Where  the  record  failed  to  show  that  defend- 
ant, convicted  of  murder,  was  asked  aa  to  any 
statement  prior  to  sentence,  and  the  minutes 
were  thereafter  amended  nunc  pro  tunc,  and 
the  part  of  the  record  in  which  that  fact  ap- 
pears was  supplied  by  certiorari,  there  waa  no 
■error.— SUte  v.  Stafford  (La.)  83. 

The  aUtement  of  the  trial  Judge  In  the  bill 

•of  exceptions  that  there  was  a  case  pending  in 
which  defendnnt  attempted  to  bribe  a  witness 
will  be  accepted  as  correct,  in  the  absence  of 
testimony.— State  v.  Williams  (La.)  172. 

Bills  of  exceptions  in  criminal  cases  must  be 
complete,  to  put  a  disputed  question  at  issue, 
BO  that  the  court  can  pass  upon  it  on  appeal. — 
State  V.  Blaucbard  (La.)  39i. 

On  disagreement  between  counsel  for  the  ao* 

cuseil,  Hs  to  a  certain  ruling,  and  the  triiil  court, 
in  the  per  curiam  part  ot  the  bill  reserved,  the 
court  will  accept  and  act  upon  the  statement 
of  the  judge.— State  v.  Meaux  (I^a.)  398. . 

A  bill  of  exceptions  will  nut  be  considered, 
when  it  only  appears  by  entry  in  the  minutes 
that  the  bill  was  talten.— Town  of  Minden  v. 
McCrary  (La.) 

The  question  whether  accused  has  been  de- 
nied bis  right  to  have  sufficient  teiitimouy  Ultcn 


down  to  enable  the  snprwoe  court  on  appeal  ta 

understand  the  objections  made  must  be  raised 
by  bill  of  exceptions.— SUte  v.  ElU  (La.)  476. 

A  mling  that  a  question  asked  a  state  wit- 
ness on  cross-exsmmation  waa  intended  to  im- 
peach a  witneas  t^vioualy  examined,  and  that 
no  foundation  was  laid,  will  not  be  reviewed, 
when  the  testimony  on  the  examlnatira  in  chief 
la  not  broogbt  np.— SUte  t.  Bataon  (LaO  478. 

(29.  ^—  AsslcBmeat    of    errors  mnti 
briefs. 

A  question  as  to  the  admissibility  of  evidence 
cannot  be  raised  by  an  assignment  that  itte 
verdict  ia  contrary  to  law.— Anthony  t.  SUte 
(Fla.)  8ia 

Where  a  single  aaslgnment  of  error  la  made 
to  embrace  refusals  to  give  two  or  more  re- 

S nested  instructions  that  sUte  separate  and  dis- 
uct  propositions  of  law,  the  appelate  court 
will  go  no  further  in  the  consideratiOD  thereof 
than  to  find  that  any  one  of  the  Instmctioua 
so  assigned  was  properly  refaaed,  and  sndi  as- 
signment will  then  be  oreimled.  —  Kfrte' 
SUte  (Fla.)  836. 

An  averment  that  a  vwdlct  is  contrary  to  the 
law  and  evidence  brlugs  up  no  groand  for  re- 
view—State V.  Williams  (Ia.)  172. 

130.  «  Review. 

On  prosecution  for  morder,  prodaction  of  cer- 
tain evidence  field  no  ground  for  reversal,  an- 
der  Code,  i  4333.— Wbito  t.  SUte  (Ala.)  139. 

Overmliug  of  a  motion  for  a  new  trial  in  a 
criminal  case  is  not  reriewaUa  tm  appeaL- 
Hampton  t.  SUte  (Ala.)  230. 

The  ruling  on  a  motion  for  a  new  trial  hi 
a  criminal  case  is  not  revisable  on  appeaL— 
Dnrrett  v.  SUte  (Ala.)  234. 

The  giving  of  an  instruction  in  a  ctfrnhial 
case,  which  Ts  erroueous  in  being  too  favorable 
to  defendant,  does  not  authorize  the  reversal 
of  a  conviction.— McCJormack  v.  State  (Ala.) 
268. 

Where  exceptions  to  refusal  to  give  patently 
bad  charges  are  not  insisted  on  in  the  brief  ot 
appellant  in  a  criminal  case,  they  will  not  be 
discussed.— Campbell  r.  SUte  (Ala.)  635. 

On  prosecution  for  murder,  admission  of  evi- 
dence held  not  prejudicial  to  defendant.— San- 
ders V.  Sute  (Ala.)  654. 

Under  Cr.  Code.  I  4922,  where,  on  error,  an 
indictment  la  found  fatally  defective,  it  will  not 
be  quashed;  but  the  conviction  will  be  revers- 
ed, and  the  cause  remanded,  with  direction  to 
the  trial  court  to  qnaah.— DnnUin  t.  Bute 
(Ala.)  666. 

Where  the  number  ot  grand  jurors  drawn 
was  decreased  to  14,  and  6  more  were  Bum- 
moued,  but  the  jnry  as  finally  organised  was 
composed  of  17  men,  it  will  be  presumed  tiiat 
only  3  of  the  6  appeared.— Hall  v.  SUte  (Ala.) 
750. 

On  objection  that  the  names  of  thomc  drawn 
to  complete  a  grand  jury  were  not  drawn  by 
lot,  as  required  by  Code,  9  0023,  it  cannot  be 
presomed  that  the  sUtote  waa  not  eompUed 
with.-HaU  t.  SUte  (Ala.)  7Sa 

Where  a  ruling  on  demurr^  to  a  plea  in 
abatement  was  held  to  be  free  from  error  on 
writ  of  error,  the  ruling  is  law  of  case  on  the 
second  trial.— Kolgbt  v.  State  (Fla.)  110. 

Where  the  evidence  wholly  fails  to  show  ia 
what  conuty  or  sUte  the  crime  was  commit- 
teil,  a  Judgment  of  conviction  will  be  reversed. 
— McKinnie  v.  State  (Fla.)  786. 

A  statement  made  in  the  order  ot  a  trial 
court  as  to  a  matter  in  pais  will  be  preaiimed 
to  be  correct,  unless  the  contrary  cleazly  ap- 
pears.-Joues  v.  SUte  (FlaJ  793.  . 
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Z>enlal  of  a  contlnuaDce  will  not  be  Evraned, 
except  for  a  palpable  abuse  of  discretion.— 
.Tones  V.  State  (Pla.)  793. 

Where  a  special  charge  anDoonces  a  patently 
erroneous  proposition,  it  must  affirmatively  and 
clearly  appear  that  the  presumptive  barm  has 
bo«n  entirely  remoTed.— Lane  v.  State  (Fla.) 
806. 

Where,  In  ■  criminal  case,  the  state's  evi- 
dence is  in  parol  and  almost  wholly  circnmstau- 
tial,  and  no  part  of  the  testimony  is  reduced 
to  writing,  and  no  specific  facts  are  admitted  on 
the  record,  defendant's  demurrer  to  the  evi- 
dence, in  which  the  state  attorney  does  not  join, 
shonld  not  be  considered  by  the  court — Lowe  r. 
State  (Fla.)  WX. 

Krror  in  overruling  a  demurter  to  the  evi- 
dence in  a  criminal  case  heid  nonprejudicial.— 
Lowe  V.  State  (Fla.)  956. 

Though  the  cboiacter  of  the  defendant  had 
not  been  in  Isace,  comments  of  the  proeecutiog 
ofDcer  in  discussing  his  character  were  not 
Kronnds  for  settine  aside  the  verdict.— ^tate  T. 
Williams  (La.)  172. 

Where  the  district  court,  on  a  motion  for  a 
new  trial  in  a  criminal  case,  held  that  the  ver- 
dict was  instiaed,  its  concliwon  cannot  be  le- 
Tiewed.-State  v.  MUler  (La.)  191. 

Argument  of  district  attorney,  where  trini 
judge  did  not  interfere  on  objection  raised,  held 
cnuse  for  reversal. — State  v.  Blackman  (La.) 

The  supreme  conrt  has  uo  jurisdiction  to  re- 
riew  qnestioDB  of  fact  in  criminal  cases.— State 
T.  Colomb  (La.)  SSL 

Error.  In  an  immaterial  matter,  working  no 
prejodice  is  not  ground  for  reversal. — State  v. 

Charles  (La.)  854. 

The  matter  of  continuance  Is  in  the  discre- 
tion of  the  court,  which  will  not  be  interfered 
with  unless  abuse  is  shown.— State  t.  Oharlea 
(La.)  354. 

Where  accused  Is  found  guilty  of  larceny, 
motions  for  a  new  trial  and  in  arrest  of  judg- 
ment on  the  ground  that  the  ofFense  proved 
was  "severing  from  the  soil,"  but  unaccompa- 
nied by  any  evidence,  presents  no  question  of 
law  on  appeal. — State  v.  Broussard  (La.)  361. 

S  31.  Pnaisliment    and    pvcTentlon  of 
orlme. 

Detention  of  a  convict  from  the  penitentiary, 
after  sentence,  for  the  pnrpose  of  quarantine, 
held  not  unreasonable,  entitling  him  to  a  dia- 
eharge.— O'Neil  v.  State  (Ala.)  667. 

A  detention  of  a  convict  from  the  peniten- 
tiary, after  sentence,  even  if  unreasonable, 
JMd  not  to  entitle  him  to  an  absolute  discharge. 
-CNeU  T.  State  (Ala.)  667. 

CROSS-EXAMINATION. 

See  "Wltuessee,"  I  8. 

CRUELTY. 

To  animals,  see  "Animals." 

CURATORS. 

Of  absentees,  see  "Absentcefk" 

CURTESY. 

A  sale  of  trees  for  purpose  of  profit  by  a 
tenant  by  the  curtesy  is  not  binding  od  the  life 
tenant— Learned  v.  Ogden  (Miss.)  278. 

A  tenant  by  the  curtesy  commits  waste  by 
cutting  and  selling  trees  for  profit.— Learned 
T.  Ogden  (Miss.)  27& 
32SO.-66 


DAMAGES. 

Oonq)ensatioD  fbr  iwoperty  taken  tor  pnhUe  nse, 
see  "Endnent  Domafo,"  |  2. 

Damagea  for  particular  tnjurfe*. 

See  "Death,"  {  2;  "Trespass,"  §  1. 

Breach  by  Tender  of  contract  for  sale  of  land, 
see  "Vwdor  and  Fnrchaser,"  §  3. 

Carrying  passenger  beyond  destination,  see  "Car- 
riers," 8  2. 

Failure  to  take  goods  for  shipment,  see  "Car- 
riers." I  L 

Wrongful  attachment,  see  "Attachment,"  8  8. 

Wrongful  claim  to  property  levied  on  under  at- 
tachment, see  "Attadbment,"  8  2. 

Wrongful  ejection  of  passenger,  see  "Carriers," 
$  2. 

Recovery  in  parttcxUar  aetkma  or  proceedinfjt. 
On  InJonetUm  bonds,  see  "Injunction,"  8  4. 

8  1.    Oronnds  and  smbjeota  o£  eompea- 
satory  dami^^e. 

Hospital  fees  for  the  expense  of  a  nurse  and 
a  ward  in  the  hospital  are  proper  elements  of 
damage  in  a  personal  injury  action.  —  Mout- 
gomn-y  St.  Ry.  v.  Mason  (AlaO  261. 

The  duty  of  preventing  a  loss  about  to  oc- 
cur throtigh  negligence  rests  on  the  party  whose 
negligence  is  about  to  cause  the  loss,  and  he 
cannot  say  that  the  injured  party  might  have 
lesaeued  the  damages  ta  performing  the  duty 
for  bim.— Annlstead  v.  Hireveport  &  B.  R.  VaL 
Ry.  Co.  (La.)  461. 

It  la  the  duty  of  one  suffering  from  the 
wrongful  acts  of  another  to  protect  himself 
from  the  consequences,  if  he  can  do  so  by  ordi- 
nary care  or  at  a  moderate  expense.— Armi- 
ptead  T.  Bhreveport  ft  R.  B.  Val.  By.  Co.  (La.) 
456. 

Where,  after  a  wrong  has  been  committed, 
the  damaged  party  increases  the  injury  by  will- 
ful nets,  he  cannot  recover  therefor.— Armi- 
stead  T.  Bhrerepmt  ft  B.  B.  VaL  E^.  Co.  Oit.) 
456. 

I  2.    ZJqnldated  damacea  and  penalties. 

A  stipulation  in  contract  for  $300  liquidated 
damages.  In  case  of  failure  to  perform,  even 
if  regarded  as  one  for  a  penalty,  is  sufllcient 
evidence  to  authorize  a  finding  of  that  amoout 
of  damages.— EUston  t.  Roop  (Ala.)  129. 

8  S.   Ezemplarr  dansagea. 

Under  Code.  8  1749,  a  master  is'Uable  to  ex- 
emplary damages  for  a  wanton  Injury  to  a 
servant,  where  death  does  not  ensue.-— Southern 
Ky.  Co.  V.  Bunt  (Ala.)  507. 

8  4.   Measure  of  damacea. 

Where  the  evidence  shows  that  the  plaintiffs 
bought  at  a  Bttpuluted  price  a  mortgage  note, 
the  measure  of  the  damages  for  failure  to  de- 
liver is  the  difference  between  the  contract 

Erice  and  the  value  of  the  note  when  it  should 
ave  been  delivered. — Kory  v.  Layman  (La.)  4-11. 

Where  defendant's  bridge  obstructed  plain- 
tJff'a  boat  in  the  navigation  of  a  stream,  certain 
anticipated  profits  held  too  nncertain  to  serve 
as  a  liasis  for  a  judgment  for  damages.— Ai-mi- 
stead  V.  Shreveport  &  R.  R.  Val.  Ry.  Co.  (La.) 
456. 

Where  plaintiff  chartered  a  boat  to  convey 
cotton  peed  to  bis  mill,  and  defendant's  bridge 
obstructed  its  passage,  held,  that  he  could  re- 
cover expected  prottta.— Armistead  t.  Shrevc- 
port  ft  R.  R.  Val.  Ry.  Co.  (La.)  456. 

i  S.    Inadequate  and  anweaiTe  damages. 

A  verdict  of  $12,500,  given  a  brakeman  tor 
the  loss  of  bfa  leg,  will  be  reduced  to  $6,000.— 
Budge  V.  Morgan^  L.  ft  T.  B.  ft  8.  B.  Go. 

(La.)  535. 
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I  6.   Flejidinc  evldemflai  and  assMinioBt. 

In  Rii  action  hy  a  Berrant  against  hia  master 
for  injuries,  It  was  error  to  permit  plaintiff  to 
Rbow  that  he  was  poor^Sonthem  B7.  Go.  t. 
McLellan  (MiMk)  283. 

DEATH. 

Kerira]  of  action  on  death  of  partr*  Me  "Abate- 
ment and  Beriral,"  I  1. 

i  I.  ZirldeMeo  of  deatk  mmA  of  murviv- 

orshlp. 

Where  a  huRhand  left  his  home,  where  his 
famllf  resided,  in  1807,  and  neither  the  boat  on 
which  be  went  nor  the  man  erer  returned  or 
were  ever  heard  of  agaioi  the  lame  of  time 
Justifiea  Dresnmntlon  of  death.— Sterrett  t. 
Samael  (La.)  428. 

I  2.    Aetlona  for  aanalnK  deaiQi. 

A  Judgment  for  $2,000  for  the  negligent  hill- 
iug  of  a  railroad  TSi'd  master  held  not  excess- 
We.— McGhee  t.  Willis  (Ala.)  801. 

The  right  of  action  of  a  mother,  having  con- 
trol of  minor  children  after  divorce,  to  recoTcr 
for  the  death  of  one,  under  St.  1884,  No.  71,  ia 
not  affected  by  the  fact  that  she  remanied  prior 
to  the  action. — Wilson  t.  Banner  Lnmber  Oo. 
<La.)  460. 

•TTnder  St.  188C  No.  71.  where  the  wife  has 
before  the  death  of  her  child  obtained  a  divorce 
from  her  hnsband,  and  has  the  care  of  the 
minor  cblldren,  she  can  soe  for  his  wrongful 
death  wtthont  aothority  or  consent  of  hafatmnd. 
—Wilson  V.  Banner  Lumber  Go.  Qa.)  460: 

DEBTOR  AND  CRED1T0K. 

See  "AsBlgnments  for  Benefit  of  Creditors**; 
"Bankruptcy";  "Creditors'  Suit";  •'Frtiidiilent 

Conveyances." 

DECEDENTS. 

Declaratlona  against  Interest,  sso  *^Mdenee,** 

Bstfftes,  see  "Descent  and  Pistrlbntliwi'*;  "Elz- 

ecotors  sod  AdministratorB." 
Testimoo;  as  to  transactions  with  penons  rinoe 

deceased,  see  "Witnenes,"  |  2. 

OBCLiARATION. 

In  pleading,  see  **Pleadiiig,"  |  1. 

DECLARATIONS. 

As  evidence  in  dvi)  actions,  see  "SMdence,**  S  7. 
As  evidence  in  criminal  proeecntlons,  see  "Orim- 

inki  Law,"  8  10. 
As  part  cf  res  geots,  see  "Criminal  Law,"  |  &. 
Dying  declaratlaais,  ma  '^Homicide,"  M  6-8. 

0ECffEE. 

In  eanity,  see  "EmOtr,**  S  B. 

DEEDS. 

Alteration,  see  "Alteration  of  tnstnunents.** 
Cancellation,  see  "Ca.acellation  of  Instromenta." 
Covenants  in  deeds,  see  "Covenants," 
Deed  or  will,  see  "Wma,"  §  1. 
Estoppel  by  deed,  see  "Estoppel,"  S  1. 
In  fraud  of  creditors,  see  "Fraudnlent  Convey- 
ances." 

Parol  or  extrinsic  evidence,  see  "Evidence,"  S  9. 
Registers,  see  "Begtsters  of  Deeds." 

Deeds  bu  or  to  particular  classeB  of  parties. 
8^6  "Husbnud  and  Wife,"  §  1;  "Infants,"  i  2. 
Married  women,  see  "Husband  and  Wife,"  S  2, 


Deeds  of  paTttmdar  spoetet  ctT  propers- 
Separate  property  of  inaTried  women,  ase  "Hus- 
band and  Wife,"  $  2. 

^Particular  clauaqfdeei^ 
Of  trust,  see  "Mortgages." 
Tax  deeds,  see  "Tszation."  |  9. 

i  1.    Raqvisites  and  validity. 

In  the  description  in  a  deed  an  error  in  ttf 
number  of  the  range  Md  Immaterial,  where  the 
depcrlptlon  otherwise  identifies  the  prraerty.— 
Willis  V.  Kuddock  Cypress  Co.  (La^  SBS;  In 

re  Willis.  Id. 

i  S.    CoBstrnetlom  aad  oper»tioM. 

A  limitation  In  a  deed  of  trust  constmed  to 
create  remainders,  and  not  estates  tail- — Find- 
ley  V.  Hill  (Ala.)  497. 

The  word  "heirs,"  as  used  in  a  limitation  of 
real  and  personal  property,  construed  to  mean 
"children,  as  a  limitation  of  personalty  on  in- 
definite failure  of  issue  was  void  at  common 
law.— FIndley  v.  Hill  (Ala.)  497. 

The  word  "heirs,"  as  used  in  a  deed  of  trust. 
»ad  to  mean  "children."— Findley  r.  HiU  (Ala.) 
497. 

DEFAMATION. 

See  "Ubel  and  Slander." 

DELAY. 

In  delivering  telc«ram,  lee  'telegraphs  and  IMe- 

liione8,"T  2. 

DELEGATION  OF  POWER. 


To  impose  tax  on  sale  <d  Uooon, 
Ing  Liqaon,"  1 1. 


■aa  "Intudcat- 


DELIVERY. 

Of  gooda  to  carrier,  see  "Garriers,"  i  1, 

DEMURRER. 

In  pleadtaig,  ase  "Bmaity,"  8  2;  "Pleadfac,**  |  8. 
To  indietmeut,  see  "Indictment  and  InforBHtion," 

DEPOSITfMS. 

See  "Witnessea." 

Whm,  in  an  action  for  OlTorce,  after  a  de- 
cree pro  confesso,  the  cause  la  submitted  on 
complainant's  evidence,  nuder  Acts  l«e-99. 
p.  008,  the  clHnceBer  Tequlres  the  taaUmony  of 
detaidant  to  be  taken,  complaiuant  is  eatilled 
to  notice.— WUkfaisou  v.  WUkhiann  <Ala.)  124. 

A  deposition  taken  by  one  of  two  commission- 
ers  to  whom  the  commission  was  Jointly  isened 
is  invalid,  tn  the  flbsenCe  of  a  waiver  of  the 
presence  of  the  other  comrnissloner. — Ifontsoni- 
ery  St.  Ry.  v.  Mason  (Ala.)  261. 

Depositions  taken  in  a  suit  in  equity  held  to 
have  been  taken  .before  the  cause  was  at  issue, 
in  violation  of  chancery  rule  49  (Code,  p.  1211). 
—Henderson  t.  HaU  (Ata,)  6tt;  Ball  iL  Bm- 
dersen,  Id. 

In  bank,  see  "Banfa  and  Banking,'*  1^ 

DESCENT  AND  DISTRIBUTION. 

See  "Curtesy";  "Bxeouton  and  Admiidaeratws''; 

"Wilta." 

i  1.    Bijehta  mmA  UabUlUM  mt  luin  aad 
ustrllmtMS. 

Recital  of  names  of  the  mfaur  chUdKa  and 
heirs  of  W.,  in  an  act  aothorMov  them  to  sell 
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•their  interest  in  land,  Jteli  not  to  overcome  re-' 
<.-ital  in  the  deed  that  the  persons  therein  named 
were,  tt  date  of  itM  cnention,  hia  only  children 
■mnd  lietai.-^0eotdL  Lmnbac  Co.  t.  Base  (Ala.) 
ti07. 

A  ratification  a  widow  of  an  InTalid  tax 
sale  of  the  piopertr  of  succession  held  to  ex- 
tend only  to  ner  ondivided  half.— LeTy  t.  Levy 

lears  after  property  of  the  auccession  has, 
witboat  objection,  passed  taito  tbe  hands  of 
third  persons,  an  heir,  who  has  a  complete 
remedy  as  to  his  own  interest,  cannot  champion 
the  rights  of  tiis  coheirs  to  reinstate  the  proper- 
ty of  the  snccession. — SalUer  v.  Bosteet  (La.) 
383. 

A  family  meeting  may  recommend  that  Bpe* 
dally  densnated  property,  held  In  indirision 
with  owners  who  are  not  heirs,  be  partitioned^ 

Sallier  t.  Rosteet  (La.)  S88. 

Persons  who  owe  a  snccession  may  be  pro* 
ceeded  against  by  a  complaining  heir  without 
making  all  the  heirs  parties  to  the  autt  «nd 
without  to  that  end  reopening  the  anccestion.— 
Sallier  r.  Rosteet  (La.)  883. 

After  10  years  the  transfer  by  hdra  of  a 
anoeesaioD  to  the  nanfmctnarr  of  the  property 
will  not  be  distorbed.— Sallier  t.  Boateet  (Lai) 
38S. 

Where  defendant  died  after  rendition  of  a 
tax  judgment  before  a  justice,  and  his  heirs 
were  nurepresented  or  unknown,  the  jnstice 
could  appoiid  a  curator  ad  hoc,  on  whom  notice 
of  seizure  could  be  served. — Willis  v.  Ruddock 
Cypress  C«.  (La.)  386;  In  re  WiUia.  Id. 

Partiee  who  purchase  land  from  the  hdrs  of 
a  deceased  surety  ou  a  duty  recorded  guard- 
ian's bond,  take  with  oonetrnctiTe  notice  of  the 
liability  of  the  land  if  liie  decedent's  personal 
estate  is  tDsnfflcieut  to  meet  the  claims.~Sav- 
ings  BaUding  4c  Loan  Aes'u  t.  Tart  (Miss.)  llfi. 

The  liability  of  a  surety  on  a  enardlan's 
bond  is  a  debt  within  Code  1830,  {  202Q,  pro- 
Tldiug  that  the  lands  of  a  decedent's  estate 
«han  be  chargeable  with  his  debts  which  his 
personal  estate  ia  inaoBckBt  to  jta3r,^-8aTiusa 
BnildiBg  &  Loan  Ass'n     Tait  (IUh.)  IIB. 

Hdrs  cannot  sne  fOr  trespass  on  the  lands  of 
an  ancestor,  committed  during  hts  lifetime ;  Code 
1892,  fl  191«,  1617.  giving  such  ri^t  to  ezecn- 
tota  and  administrators.— OonkUa  T.  Alabama 
*  T.  Br.  Oe.  (Miaa.)  «2a 

DESCAIPTION. 

In  deed,  see  "Deeds,"  &  1. 

Of  deriaaas  or  l^teea  in  will,  aaa  '*WIUa,*'  I  & 

DETINUE, 

Plea.  In  detinue  for  certain  articles,  nlleglog 

that  the  title  is  partly  based  on  a  mortgage, 
presents  no  material  issue.— Elston  v.  Rood 
(Ala.)  129. 

Plea  in  detiune  for  certain  articles,  alleging 
trand  In  tiie  procnrfM  of  a  mortgage,  without 
■  showing  Ifaat  plafaitifi:>  tttle  to.  or  right  to  re- 
cover, the  property  depends  on.  Or  Is  affected 
the  frand.  la  bad.— Elaton  t.  Hoop  (Ala.) 

Where,  in  detinue,  there  was  evidence  to  sap- 
port  plaintiff's  allegations,  and  the  evidence  as 
to  defendant's  special  plea  was  conflictinir,  it 
was  error  to  give  the  general  affirmative  charge 
for  defendant.— Martin  Mach.  Worka  t.  Miller 
(Ala.)  805. 


DEVISES. 


See  "Waie." 


DIRECTING  VERDICT. 

U  drO  aetkms.  see  "Trial."  |  8, 

DISABILITIES. 

Effect  oa  Ihnitatlon,  see  "LSmHatkm  of  Actions,'* 

8  2. 

Of  faifanta^  aeB  "InAmta,**  1 1. 

DISCHARGE 

SVom  on^oyment,  see  "Master  and  Servant," 

From  Inddttedness,  see  "CompromJao  and  Set- 
tiemant.'' 

DISCOUNTS. 

Rhdit  of  factor  to  discount  notes  of  principal,  aee 

*TactorB." 

DISCRETION  OF  COURT. 

As  to  examination  of  witnesses,  see  "Wltuess- 
ea,"  (8. 

R^ew,  aes  •XMmJnal  L«w,"  |  80. 

DISCRIMINATION. 

By  carrier,  aee  "Oarriera,"  |  L 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  Appeal  or  writ  of  error,  see  "An- 
peal  and  Error,"  |  7;  "Crimhial  Law,"  |  SB. 
Dbndssal  of  suit  In  equity,  see  "Eqnity,''^  |  4. 

DISORDERLY  CONDUCT. 

See  "Dfatnrbance  of  Public  Assemblage." 

DtSQUALinCATION. 

Of  insaranee  arlntrator.  aee  ''bMaranee^'*  |  7. 

DISSEISIN. 

Of  oo-tannnt,  see  "Tenancy  in  Gommoa,"  1 1. 

DISSOLUTION. 

Of  boildioff  assodatioB,  see  "Building  and  Loan 

Associations." 
Of  injunction,  aee  "Injunction,''  |  8. 
Of  parttteiship,  see  "Partnership,"  |  & 

DISTRIBUTION. 

Of  assets  of  partnership  on  dissolution,  see  "Part- 
nership," 8  3. 

Of  esute  of  decedent,  see  "Descent  aad  Distri- 
bution"; '*Execntc»a  aad  Administrate"  |  6. 

Of  ^ooaeda  af  Coradoenre,  aee  "Mortsagea," 

DISTRICT  AND  PROSECUTING  AT- 
TORNEYS. 

Argoment  at  trial,  see  "Crimhial  Law,"  1 19. 
Effect  of  failure  of  district  attorney  to  sign  In- 
dictment, see  "Indictment  and  uifonniUloo," 

i  1. 

Participation  In  ddlbwatfona  nt  fnuid  imy,  aee 

"Grand  Jury." 

DISTURBANCE  OF  PUBLIC  ASSEM- 
BLAGE 

Where,  on  a  prosecution  for  disturbing  a  re- 
ligious assemblage,  in  riolatkm  (tf  Or.  Code.  I 
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4654,  th«  only  •rld«ic«  of  taj  disturbance  wu 
of  people  wnhont  th»  meetlnc  house,  tibe  qaee- 
tl<Hi  whether  nich  peremu  were  a  part  w  the 
rdMons  aseemblage  was  for  the  Jnry.— Adair 
T.  State  (Ala.)  826. 

Od  a  prosecation  for  distorbine  a  relieioos 
aBsemblase,  in  riolatkiD  of  Cr.  Cktde.  |  4664,  It 
was  proper  to  sUow  the  state  to  show  the 
condnct  and  declarations  of  defendant  dnrinx 
the  time  the  worship  was  going  on,  tending 
to  show  willfnlnesB  on  his  part.— Adair  t. 
State  (Ala.)  326. 

On  prosecntion  under  Or.  Oode.  I  4654,  for 
diaturbing  a  reltsjous  asaemblage,  It  was  prop- 
er  to  refnse  to  charge  that  persons  sitting  on 
the  outside  of  a  bouse  in  which  an  assemblage 
is  met  for  the  purpose  of  religious  worship  are 
presumed  not  to  be  a  part  of  the  assemblage.— 
Adair  t.  State  (Ala.)  326. 

One  ma7  be  gnlity  of  violating  Or.  Oode,  | 
4654,  making  It  an  offense  to  aistorb  a 
ligioas  assemnlage,  though  the  persons  disturb* 
ed  are  not  actually  taking  part  in  the  serrlces 
at  the  time.— Adair  t.  State  (Ala.)  326. 

A  meeting  of  persons  for  the  purpose  of  in- 
struction in  the  singing  of  religious  aonss  is  not 
a  religious  assemblage,  within  Or.  oode,  | 
4664,  making  It  an  offense  to  disturb  a  religious 
assemblage.— Adair  t.  State  (Ala.)  826. 

Ptfsons  who  hare  separated  from  those  with- 
in a  house  where  a  religions  meeting  is  being 
held,  end  who  are  no  loujcer  partiopatlng  In 
tha  meeting,  though  Just  without  the  house,  are 
not  a  portion  of  such  meeting,  within  Or.  Oo6b, 

J4^»,  making  it  an  offense  to  disturb  a  re* 
gious  assemblage.— Adair  t.  State  (Ala.)  826. 

On  a  prosecuticm  under  Cr.  Code,  1-4664, 
for  disturbing  a  religious  assemblage,  certain 
charges  AM  to  haye  been  propwlT  refused  as 
mialeadhig^Adair  t.  State  (AUl)  820, 


See  "Drains." 


DITCHES. 


DIVORCE. 


S^^te  maintenance,  see  "Hoshand  and  "Wit^** 

I  1.  0«m>uU< 

A  defendant  against  whom  a  judgment  for 
separatiou  has  been  had  may  after  two  years 
obtain  a  judgment  of  dlTorce.— Ellerbusch  T. 
Kegel  (La.)  181. 

Under  Act  No.  26  of  1898,  a  married  person 
against  whom  a  separation  from  bed  and  board 
has  t>een  rendered  may  at  the  expiration  of  two 
years,  if  there  has  been  no  reconciliation.  ol>- 
tain  a  Judgment  of  dlToroe^EUerbusch  T.  Ke- 
gel (La.)  191. 

t  S,   Alimonjr,  allowuoeSt  and  dispoat* 

tioB  ox  property. 

A  decree  in  divorce  awarding  alimony  to  com- 
plainant renders  her  a  creditor  of  defendant 
from  the  time  of  its  rendition. — McFadden  T. 
McFadden  (Ala.)  719. 

A  conveyance  held  fraudulent  and  void  as 
against  complaiDant's  decree  for  alimony  in  di- 
vorce.—McFadden  V.  McFadden  (Ala.)  719. 

Where  a  wife  recovered  Judgment  of  separa- 
tion, with  an  allowance  of  aiSmony.  which  was 
suspended,  and  uo  domicile  was  appointed  by 
the  court,  she  had  no  right  to  slimony  ou  snb- 
sequent  divorce.— Ellerbusch  v.  Kogel  (La.)  191. 

I  8*   Operation  fuid  effect  of  dlvoree, 
and  rlfflits  of  dlToreed  persons. 

A  foreigD  decree  in  divorce,  awarding  alimony, 
Aeld  conclusive  evidence  of  a  debt  due  from  de* 
fendant  at  time  of  rendition.— McFadden  r.  Mc- 
Faddeo  (AlaJ  718. 


DOCUMENTS. 

As  evidence  In  dvfl  actions,  see  "Evidence."  |  8. 
As  evidence  in  criminal  inueeciitlons>  am  **CWs»- 
inal  Law,"  |  T. 

DOMICILE. 

As  qualification  of  ifgjit  ct  BufbacCp  w«  **Blec- 
tions." 

Of  parties  M  affecting  venue,  sse  "yean^"  1 1. 


DONATIONS. 


See  "Gifts.* 


DOUBLE  TAXATION. 


See  rCUcation,"  |  L 


Sm  **Giirtecr.'' 


DOWER. 


DRAINS. 


In  dtles,  see  "Muaidpal  Corpontiona,**  |  OL 

S  1.   EatabUskasent  and  latntenaaa— . 

Where  a  canal,  which  was  to  form  part  of 
the  southeni  line  of  a  drainage  district,  w&s 

{proposed  at  the  time  that  the  ordinance  in  re- 
ation  to  the  drainage  district  was  adopted, 
and  its  course  was  well  known,  held,  it  was  a 
sufficiently  definite  lionndary.  —  Richard  v. 
Cypremort  Drainage  Dist.  (La.)  27. 

Where  a  drainage  district  is  organiaad  under 
Acts  1894,  No,  8?r  tt  may  levy  the  tax  and  is- 
sae  the  ttonde  anuioilsed  by  artide  281  of  tb« 
constitution,  under  the  combined  providona  of 
the  act  of  1894  and  said  article  of  the  consti- 
tution, without  recourse  to  the  proriiAonB  of 
Act  HO.  12  of  1900.  — Bidurd  t.  Cr^onoct 
Drainage  Dlst.  (La.)  27. 

The  police  Jury  lias  the  pow«  to  divide  a 
parish  into  drsinage  districts.  —  Blchard  t. 
Cypremort  Drainage  Dist.  (La.)  27. 

Boundaries  of  drainage  districts  Into  which 
a  parish  Is  divided  by  toe  police  iaif  are  auffl- 
dently  definite  If  they  irfU  enable  a  Barveyor 
properly  to  trace  the  lines.- lUchard  t.  Cyipte- 
mort  Drainage  Dist  (La.)  27. 

Where  a  tax  district  established  imder  the 
draiuage  laws  is  authorized  to  impose  a  prop- 
erty tax,  and  such  tax  must  be  voted  for,  the 
limits  of  the  tax  district  most  be  fixed  with 
certainty.  —  Bichard  T.  On^emort  Dzainage 
Dist  (La.)  27. 

Drainage  districts  established  under  laws  in 
existence  at  the  time  of  the  adoption  of  arti- 
de  281  of  the  constitutiou,  rdating  to  issne  of 
tionds,  may  take  advantage  of  the  provisiotts 
of  that  article  without  reorganising  under  Acts 
1900,  No.  12.— Bichard  v.  Cypremort  Drainage 
Dist  (I^.)  27. 

Drainage  dlstrlcto  established  under  laws  ex- 
isting at  the  time  of  the  passage  of  Acta  1900. 
No.  12,  cauQot  take  advanti^  of  the  privileges 
of  auch  act  without  first  reKfsni>iBff  under  its 
provisions.  —  Rlchanl  T.  Cypranort  IMralnage 
Diet  (La.)  27. 

Drainage  districta  organized  under  Acta  lS9i. 
No.  37,  must  conform  to  section  3  of  that  act 
in  reapect  to  the  necessity  of  consulting  the 
taxpayers  when  new  drains  are  to  be  cot  and 
opened.- Richard  t.  (Sypremut  Drainage  Dist 
(La.)  27.  • 

In  the  notice  of  an  dection  under  the  drain- 
age law,  given  by  the  police  jury,  htid,  that  the 
lioaudaries  of  the  district  to  be  cnated  wen> 
soffldentiy  shown.  —  Bichard  t.  Oyptemort 
Drainage  Dist  {Lt4  37- 
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Any  taxpayer  of  a  tazliif  datriet  orgaidced 
for  drsinaffe  pnrpoM  muj  urge  the  nncertainr 
ty  in  respect  to  tta  boonuriei  in  reeistance  of 
*  proiiCTtr  tax  or  in  pEerenUtm  of  tlie  iamauce 
of  bonds.  —  Richard  T.  CypmnDrt  Drainage 
Dist  (La.)  27. 

DUPLICITY. 

In  Indictment,  aee  "Indictment  and  Infonna- 
tiott."  I  8. 

DYING  DECURATIONS. 

See  "HomkWe,"  H  6-& 


Of 


EJECTION. 

;  Me  "Oarrien."  1 1. 

EJECTMENT. 


Sea  ■Veal  Actlona." 

To  recorer  land  held  under  defective  condemna- 
tion proeeedlngB,  see  "Bknlnent  Domain,"  |  4 

I  1.  Plemdlttc  and  evldenee. 

Evidence  in  ejectment  Md  safSdent  to  ane- 
tain  a  judgment  for  defendant.  —  Laster  T- 
Blacl^well  (Ala.)  106. 

I  S.    TMal,   Jn^^ment,   enforoaoiemt  o£ 
Jvdsmenti  and  nrlew. 

Where,  on  the  death  of  the  owner  of  land, 
one  of  his  heirs  denied  possMsion  to  the  other 
helre,  each  of  them  was  entitled  to  ane,  and 
it  was  not  material  whether  all  of  the  excluded 
taelr«  Joined.— Bntler  t.  Butter  (Ala.)  679. 

ELECTION. 

Between  conats  fn  Indictment,  see  "Indiebnent 
and  Information,"  |  8. 

ELECTION  OF  REMEDIES. 

Where  one  br  contract  binds  himself  to  com- 

Jpensate  for  any  negligence  resulting  In  In- 
ary  to  another,  because  the  Injured  party  has 
an  action  in  damages  as  for  a  quasi  offense,  he 
should  be  denied  the  right  to  ane  on  Ua  eon- 
tract  If  he  prefers  that  K«inedy.^^ordon  r. 
Stanley  (La.)  581. 

ELECTIONS. 

I  1.   QullflMtioBa  of  votenu 

The  provision  of  Code  1892,  |  3028,  requiring 
an  elector  to  vote  in  the  word  of  hla  revdence, 
htld  not  iuvalid  nnder  Const.  H  211,  212,  245.— 

State  V.  Kelly  (Miss.)  909. 

Code  1892.  S  8028,  addinfc  as  a  qualification 
to  a  right  to  vote  in  a  municipal  election  a  resi- 
dence in  the  muuicipallty  of  one  year  prior  to 
reristration  held  invalid,  under  Const.  8$  211, 
2^.  2Sl.-SUte  V.  Kelly  (Uiss.)  909. 

I  S.    Homl&mtlou    and    primary  eleo- 
tlosa. 

Laws  19U2.  p.  106,  c.  66,  reiatlug  to  primary 
elections,  held  not  nneoustitutional. — Mclnnia 
V.  I'hames  (Miss.)  286. 

I  3.  Contests. 

Where  a  demurrer  to  a  petition  to  contest 
an  election  was  filed  within  the  time  prescribed 
bj  Bev.  St.  9  199,  and  sustained,  with  leave 
to  amend,  and  an  amendment  was  filed  after 
the  time  for  filing  an  original  petition,  a  motion 
to  strike  the  entire  petition  because  a  new 
ground  of  contest  was  incorporated  by  the 
amendment  luld  nroperly  dwied.— Sontherland 
T.  Sandlin  (Fla.)  786. 


ELECTRICITY. 

Injunction  to  compel  removal  of  electric  Ught 
polai,  aea  "Injnncti(m,"  t  3. 

EMBEZZLEMENT. 

In  a  proMCUtion  for  embezzlement,  under 
Oode,  1  4BB8,  orldence  that  defendant,  a  travd- 
Ing  aaleamatt,  made  a  false  charge  in  an  ae- 
oonnt  for  expenaea  rendered  to  bia  employer, 
woa  hwUBdent-Orlder  t.  State  (Ala.)  261. 

EMINENT  DOMAIN. 

Pubhc  improvements  far  munidpalitiea,  see  "Mu- 
nicipal Gorporationa,''  |  4. 

I  1.    Nature,  extent,  and  delecatlon  of 
power. 

Where  a  foreign  corporation  Is  authorized  to 
construct  telegraph  lines  In  certain  named  conn- 
ties  only  in  the  foreign  state,  it  does  not  come 
withhi  the  meaning  of  Act  No.  121  of  1880,  re- 
lating to  the  expropriation  of  property  In  the 
state  by  foreign  cOTpwatlous.  —  Boathweatem 

;  Tel.  Go.  T.  Kansas  City.  S.  ft  O.  By.  C!o. 

1 968. 

:  I  2.  Compensation. 

!  Under  Const  1875,  art  11,  i  7,  Md,  that  a 
city,  takinfc  up  a  sidewaik  in  firont  of  premises 
for  the  purpose  of  putting  down  a  new  one,  has 
DO  light  to  injure  a  atone  wall  indo^g  the  lot 
without  compenaatlou.— Nlehana  t.  Coole  (Ala.) 
72& 

The  auestloDB  of  Talna  and  damagea  In  expro< 

SriatioD  proceediuga  will  not  be  disturbed.  aaTO 
1  a  clear  case.— Texas  A  P.  By.  Oo.  v.  Wilson 
(La.)  178. 

City  held  authorized  to  erect  electric  light 
poles  In  its  streets  without  making  additional 
compensation  to  abutting  owners.— Oulf  Ooast 
Ice  Mfg.  Co.  T.  Bowers  (Miss.)  118. 

I  3.   Piroeoodlmffa  ta  take  property  and 
assess  eompensation. 

In  an  action  by  a  foreign  corporation  to  ex- 
propriate property  nnder  Act  No.  124  of  1880, 
a  dental  held  sufficient  to  put  in  issue  the  ca- 
pacity of  the  plaintiff  to  enter  the  state  for  the 
purpose  of  carrying  on  its  badness.— Southwest- 
ern Tel.  Oo.  T.  Eansaa  Oity,  S.  ft  G.  CJo. 
(La.)  858. 

I  4a    Remedies  of  ownora  of  property. 

Owner  of  premises  held  entitled  to  injunction 
to  restrain  work  that  would  injure  a  wall  in- 
closing premises  without  compensation  having 
been  giym  nnder  C<nBt  1876,  art  11,  I  7.— 
Niehaos  t.  Cooke  (Ala.)  728. 

Denials  of  answer  to  bill  to  restrain  injury 
to  a  wall  before  compensation  therefor,  under 
Const  1876,  art  11,  f  7,  held  not  to  warrant 
dissolution  of  Injunctlou.— Niehaoa  T.  Gooke 
(Ala.)  728. 

Answer  sworn  to  under  chancery  practice 
rule  32  (Code,  p.  1209),  In  snit  for  Injunction 
to  restrain  Injury  to  a  wall,  for  which  no  com- 
pensation had  been  made,  under  Const  1875, 
art  14,  S  7,  held  not  sufficiently  verified  to  war- 
rant dissolution  of  Injunction.— Mldiana  v.  Cooke 
(Ala.)  728. 

That  the  spur  track  wrongfully  placed  tiy  a 
railroad  on  plaintiff's  premises  was  not  an  es- 
B«itial  part  of  the  main  line  did  not,  lu  iject- 
ment  entitle  plaintiff  to  a  portion  of  audi 
freights  as  had  Men  earned  In  carriage  orer  the 
sgur.— Illinois  Cent.  R.  Co.  v.  Hoskins  (Miss.) 

When  a  railroad  has  reaaon  to  believe  that 
Its  possession  of  land  is  rightful  nnder  con- 
dmnation  proceedings,  it  Is  not  liable  in  puni- 
tory damages  for  its  trespaaaes  on  the  land.— 
IllintriB  Gent  B.  Co.  t.  Hoskins  (Mias.)  ISU. 
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Where  a  raOroad  built  «  apor  otcf  plaintiffi 
laud  in  ejectment,  plaintiff  was  entitled  to  a 
reasonable  compenaation  for  aiir  xae  to  which 
plaintiff  mlebt  bare  put  the  land.— Illiools  Cent. 
R.  Go.  T.  Hoskins  (Miss.)  160. 

Where  land  la  wrongfaUy  occupied  by  a  rail- 
road, the  owner  In  ejectment  Is  entitled  to  dam- 
agee  to  the  land  from  the  construction  of  the 
roadbed.  ~  Illinois  Cent  R.  Go.  t.  Hosklns 
(Mifis.)  160. 

ThMfl^  a  railroad,  la  taking  poaseaaion  of 
land  and  placing  struct  ores  thereon,  is  a  tras- 
passer  becanse  the  condemnation  proceedings 
were  not  in  eoufonaity  with  law,  it  is  entitled 
to  remove  anch  Htructtirps.— Illinois  Oeat,  B. 
Oo.  T.  Hosklns  (Misa.)  150. 

Where  a  railroad  company  is  in  posseflfrioo 
of  land  under  a  defective  condemnation,  it  mar 
ba  dispoweased  fer  ejectment— Illinola  Cent  R. 
Go.  T.  Hosklns  (Miss.)  ISO. 

Wliea  a  railroad,  in  the  condemnation  of  land, 
fails  to  proceed  in  conformity  with  its  legal 
power,  all  Its  acts  on  the  land  are  trespaaaaa* 
for  which  it  is  liable.— lUinois  OuiL  B.  Oo.  T. 
Hosklns  (Mias.)  150. 

EMPLOYES. 

Am  *ltaMK  laA  Serrant*' 

ENTRY,  WRIT  OF. 

an  *iyeetm«nt";  TBcal  Actions.* 

Eaomr. 

BQidtaUa  estoppel,  see  "EBtoppel,"  |  2. 
Equitable  mortgages,  see  "Mortgages,"  II. 
Relief  against  judgment,  see  "Jndgmeut.  1 8. 

ParUcular  na>f^^«^vMabU^tTi§d{ction  and 

Sm  "OanceUatlon  of  Instrumaiitf';  **CIr«ditOEs' 

Suit";  'Traudntent  CfrnTerancea";  "Injunc- 
tion"; "Partition,"  |  l:^'QaUting  Title"; 
'*BacdTers";  "Btfotmatba  of  Ia«trum«Bts"t 
•Truats.** 

I  L   Xutfldlatlu*  prfadplea*  and  aaax- 
imn. 

A  bUl  to  set  aside  a  fraudulent  conTeyance 
and  for  a  receiver  was  objectionable,  wbere  it 
failed  to  ofSar  to  do  aqnitr  in  resp«ct  te  paying 
off  a  debt  secured  by  a  mortgage  «hl  the  proper- 
ty proposed  to  be  sabiectBd  to  complainairt'a 
jttdgment— Taylor  t.  IJwyer  (Ala.)  600. 

A  compMiit  in  an  action  to  quiet  title  Hid 
not  objectionable  because  complainant  did  not 
offer  to  accept  the  amoaiit  of  tb*  Jndgment  nft- 
dar  which  ane  acqolrad  ttdt^Woftbingtsn  t. 

Miller  (AJaO  748. 

Jnrisdiction  of  a  cause  cannot  be  conferred 
estoppel.~HendersoQ  t.  Hall  (Ala.)  840; 
Hall  T.  Hoidetson.  Id. 

Action  of  respondents  to  a  bill  in  equity  In 
requiring  an  election,  whereby  comnlaiitaQts  dis- 
missed an  action  at  law  involving  the  same  mat- 
ters embraced  in  the  bill,  held  not  to  estop  re- 
spondent from  thereafter  objecting  to  the  juris- 
diction of  the  court  over  the  matters  contained 
in  the  bill.— UMdersoB  t.  HaU  (Ala.)  840; 
Hall  T.  Henderson,  Id. 

Several  actions  af:ainst  a  defendant  ieJd  such 
that  equity  would  restrain  tfae  actiona  and  con- 
solidate them.— lllinoia  Cent  R.  Co.  t.  Oarrlaon 
iMiss.)  996. 

{  2.  Pl««dlaie. 

Where  a  bill  for  equitable  relief  also  allege* 
matter  of  purely  legal  cognizance,  such  allega- 
tions do  not  render  the  bill  multifarious  or  af- 
fect the  jurisdiction  of  the  court  to  graot  tha 


eqnltabW  rfUaf^-LetohafecUe  Baotiat  Cboreh 

V.  BDlktefc  (Ala.)  6& 

A  motion  to  strike  ottt  pleas  noi  tried  w  snb- 
mitted  to  be  passed  on  will  Ik  deemed  BbandoD- 
ed.— Adair  t.  Feder  (Ala.)  16B. 

A  bill  may  be  amended  before  final  decree 
in  respect  of  nmount  claimed  aa  attorney's  feo^. 
—American  Freehold  Land  Marts.  Co.  t.  P.-l- 
iard  (Ala.)  630;  Pollard  T.  American  Freehold 
Land  Ifbrtff.  Co.,  Id. 

A  demurrer  to  a  bill  for  the  appointment  of  a 
receiver  to  preserve  rents  pending  an  action  of 
ejectment  AoU  properly  oTerrnled. — ^Hereford  v. 
Hereford  (Ala.)  651. 

An  amended  bill  held  no  departure  n-om  the 
one  originally  filed.— Metealf  t.  Arnold  (Ala.) 
763. 

Bill  by  a  judgment  creditor  of  a  corporation 
to  subject  unpaid  subscriptions  to  capttv!  stack 
to  the  satisfaction  of  the  jndgment  held  not  mul- 
tifarious or  objeotlonaUs  for  a  mi^oinder  of 
parties  respondent — Heuderaon  t.  HaU  (Ala.) 
840;  Hall  t.  Henderson,  Id. 

An  amendment  to  a  bill  In  equity,  aOesing 

facta  whldi  would  cure  a  variance  between  the 
proof  and  the  bill  aa  originally  filed,  Ls  mate- 
rial, and  should  not  be  stncken  out— Hmderaon 
T.  HaU  (Ala.)  840;  Hall  v.  Henderson,  Id. 

In  a  bUl  against  several  respondents,  whose 
liabilities  were  separate  and  distinct  aa  amtHig 
themselves,  material  facts  denied  by  any  of 
the  respondents  ahould  be  proven,  thooirii  admit- 
ted by  most  of  the  reapondents.— Heoaierson  t. 
Hall  (Ala.)  840;  Hall  v.  Henderson,  Id. 

Whwe  a  plea  In  aqolto  is  allowed  mam.  acgn- 
mest  the  complainant  is  oititled  to  ma  a  re^ 
llcation  and  cmiteiA  tts  tratiL- Aoatia  t.  Hoz* 
sie  (Fla.)  878. 

Where  a  sworn  answer  has  been  filed  in  re- 
sponse to  a  demand  therefor  In  the  original  tull. 
tha  biU  cajinot  be  afterwards  amended,  at  least 
as  to  the  matter  set  up  in  the  vicinal  bill,  so 
as  to  waive  the  sworn  answer.— Springfield  Oo. 
T.  Ely  (FU.)  882. 

He  fact  that  an  amended  bill  imdcrt^es  to 
waive  an  answer  under  oath,  while  the  original 
bill  required  a  sworn  answw.  Is  net  groand  for 
demurrer.— Springfield  Go.  t.  Ely  (Fla.)  882. 

An  answer  iu  chancery,  setting  forth  that  cer- 
tain raibroads  were  constmtited  under  diartes 
allDwiBr  them  exemption  from  taxatiea,  keld  to 
permit  evidence  without  any  rqdication  •>  to 
what  company  constructed  Uie  road. — Taaoo  ft 
M.  y.  B.  Co.  T.  Adama  (Miss.)  037. 

I  8.  ETldeBoe. 

Where,  in  eqnity,  cofflplaimint  fntrodnces  In 
evideiuM  the  answer  of  defendant,  the  court 
muRt  consider  tha  denials  of  the  answN',  as 
well  as  tfae  admisslona.— Scott  t.  BrasariJ  (Ala.) 

694. 

In  forerlosore  of  mortgage,  complainant's 
proof  held  insoffldeot  against  unsworn  answer 
of  defendant,  introduced  hi  evidence  by  oom- 
plainant— Scott  v.  Brasseil  (Ala.)  694. 

I  4.    Dlsmiaaal  bafove  kearlac 

A  bill  by  creditors  to  set  aside  alleged  frand- 
nlent  attacbmenta  should  be  dismissed  as  to 
nonresident  defendauta.— AdaJr  T.  Feder  CAla.) 
165. 

Where  a  bill  was  capable  of  amendment  hy 

striking  out  a  defective  diajunctive  arennent 
a  motion  to  dismiss  it  for  want  of  equity  waa 
properly  overruled.— Taylor  t.  Dwyer  (AJa.) 
509. 

Whether  motion  to  dismisB  ckmb  biU  for  want 
of  equity  ahould  be  granted  is  to  be  determined 
by  inspection  of  cross  bill  alone,  assaming  ito 
statoments  to  t>e  tn^— Woodraff  t.  Adair 
(Ala.)  615. 
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Whare  Uw  asaswcr  to  a  bOl  conUins  a  Mfroff 

not  porely  of  equitable  cognizance,  or  such  aa 
-n-onld  snpport  an  original  bill,  diatnisBal  of  the 
bill  carries  with  it  tha  CKoaa-biU.— £]x  parte 
Jonea  (Ala.)  64& 

Under  Code,  S  703,  a  bill  cannot  ba  dtonUned 
after  answer  &led  averring  A  salraff,  where  the 
dismisaal  would  prejndice  the  dcfendant^Bx 
parte  Jones  (Ala.)  G43. 

f  5.    Master*   mnA   eommlesionera,  and 
PTooMdlsBS  before  them. 

Instead  of  the  ^ancrilor  recommitting  a  mat- 
ter to  the  register  for  an  account,  the  court 
may  state  thu  account.— American  Freehold 
Land  olortg.  Go.  y.  Pollard  (Ala.)  630;  Pol- 
lard T.  American  Freehold  Land  Mortg.  Co., 
Id. 

{  6*   Sttena  mmii  fluCoavnant  thaveaf . 

Wh^e,  on  OTermUug'.  demnner.  the  coart 
granta  time  to  aiiawer,  and  no  answer  ia  filed, 
aeld^  that  decree_pro  confesso  was  pnqjMrlr  an- 
amzed.— Say  t.  Fnuik  (Fla.)  825. 

ERffOR.  WRIT  OF. 

See  "Appeal  and  Eiror";  "Criminal  I«w,**  H 

ESTAeL»&HMENT. 

Of  drains,  see  "Drains,"  ff  1. 

Of  public  schoola,  see  ''Schools  and  School  Dia- 

trictB,"  i  1. 
Of  tinsta,  see  "Trusts,"  I  2. 
Of  will,  see  *'WiUa,"  (  2. 

ESTATES. 

See  "OurtesT":  "Remoiiidenb** 
Created  by  dee^  see  "Dud^"  f  2. 
Decedents'  eetate,  see  "Descent  and  Dlstribn- 

tion":  "Elxecutors  and  Admialstratois." 
Estates  for  years,  see  "Landlord  and  Tenant." 
Tenancy  in  oommon,  see  "Tenancr  ia.  Comr 


mon.' 


ESTOPPEL. 


By  Judfnnentt  aea  "Jadgmcnt,**  S  4. 

Of  creditor  to  set  aside  sale  of  debtox'a  prop- 
erty, see  "Aaaigninentft  foE  Benefit  of  Cred- 
itors." 8  2. 

Of  tenant   to  dispute    title  of  landlord,  see 

"Lsndlord  and  Tenant,"  |  1, 

To  oMect  to  jtirtsdietlos  of  equity,  sea  **Bq- 

ultrr  t  1. 

f  1.   By  deed. 

As  between  the  parties  to  a  deed  of  nrtMca- 
tton  of  a  tax  sate,  the  grantors  are  estopped 
from  attaclduK  and  setting  aside  thelc  own 
deeds  on  parol  erldenee.— Levy  hery  (Ija.j 
117. 

I  2.   Eqvltable  estoMP^ 

Where,  In  an  action  to  require  a  mortgage  to 
be  surrendered,  derandant  claims  solely  through 
plaintiff  under  the  mortgage,  plaiotifF's  interest 
need  not  be  proved.— Sbeats  y.  Scott  (Ala.)  578. 

Ia  trial  of  night  of  property  under  Code.  S 
4141,  held,  that  the  affldarit  and  oiaim  Irond 
of  a  claimant  estops  him  to  denj  a  proper  levy. 
— Bldridge  t.  tirice  (Ala.)  683. 

Defendants,  baring  introduced  oral  eridence 
of  a  judgment  and  payment  thereof,  were  pre- 
dnded  from  qncBtlonitig  collaterally  the  Juris- 
diction of  the  court  rvniloring  the  judgment. — 
Beyer  T.  Fields  (Ala.)  742. 

EVIDENCE. 

8e»  "ItaporitioiiB'*;  "Witnesies.*' 

An^lcabilitr  of:  instructions  to  evidence,  see 
"T^rial,"  5  4. 

Barmlesa  error  in  admissioD,  see  "AK>eal  and 
Brrot."  I  U. 


Production  of  docnments-  Iqr  wltneHM  ue  "Wit- 
nesses," {  1, 

Sueetions  of  fact  for  joir,  see  "Trial,"  I  3. 
eception  at  trial,  see  ''Criminal  Law,"  }  18^; 
"Trial,"  i  1. 
ReTiew  en  appeal  or  writ  of  erroE,  sett'  "Ap- 
peal and  Error,"  S  8. 
Tezdiot  or  fiindrngs  contrair  to  erldence.  see 
•^ew  THal,"  |  1. 

Aa  to  particfUnr  facts  or  issues. 
See  "Adverae  Possesaion,"  {  2;  "Damages,"  j 

6;  "Death,"  §  1;  "Fraudulent  Conveyances," 

§  3;   "Judgment,"  S  8. 
Deed  absolute  or  mortgage,  see  "Mortgages," 

Sl^ht  to  homestead,  see  "HomeBtead,"  1  2. 
Suioide  of  insured,  see  "Insurance,"  §  9, 
Successfulness  of  vaccination  of  insured,  see 
"Insurance,"  |  9. 

In  actioTia  by  or  agaiMt  particular  classes  of 
parties. 

See  "Carriers,"  i  1;   "Corporations,"  S  4. 
Remaindermen,  see  "Remainders." 

in  partlcuktr  cMl  actions  or  proceedings 

Bee  "Ejectment,"  i  1;  "Libel  and  Slander,"  S 
2;  "Mandamus,"  f  3:  "Malicious  Prosecu- 
tion," i  2;  "Trespass,'*  <  1. 

Accounting  by  administrator,  sea  "Bxecntors 
and  Administrators,"  |  S. 

Equity,  see  "Equity,*'  8  3. 

For  breach  of  contract,  see  "Contracts,"  {  4. 

For  fires  caused  by  operation  of  railroad,  see 
"Railroads,"  S  6. 

For  injuries  to  animals,  see  "Railroads,"  i  6. 

For  personal  injuriea,  see  "Master  ana  Serv- 
ant," I  8;   "Moniclpal  Corporattons,"  $  7. 

Far  wntak  KB  "Waste." 

F>)r  wrangfttl  attachment;  see  "Attachment," 
§  3. 

Mbtion  for  now  trial,  see  "New  Trial,"  |  2. 
On  account  stated,  see  "Account  Stated." 
On  biU  OE  note,  sea  "Bilk  and  Xotea,"  |i 
2,  3. 

Probate  proceedings,  see  "Willa,"  |  2. 

l^ial  of  ri^t  to  propartr  levied  on,  aea  "Ex* 

ecuUon."  f  3. 

In  criminal  proteouUoiu. 

See  "AdultBci":  "Burglaiy,"  f  2;  "Criminal 
Law,"  Sfi  TSZ;  "Disturbance  of  Public  As- 
semblage'^';  "Embezalement":  "Homicide,"  H 
Q^r^Uraavr  I  2;  "Perjury,"  §  1;  "Re- 
ceiving Stolen  Gooda.'* 

Bastardy  proceedings,  see  "Bastards,"  f  1. 

For  illegal  sale  of  liquoE,  sea  "Xntozicatmg  Uii- 
Dors,"  S  4. 

i  X.   JTudlolal  notloe. 

The  court  will  take  Judicial  notice  diat  It  b 
the  duty  of  a  telegraph  company  to  exercise  care 
to  prevent  its  wires  from  obstructing  a  public 
road.— Postal  Tel.  Cable  Oot  T.  Jonea  (Ala.)  SOO. 

The  courts  of  the  state  will  take  jn^clal 
notice  of  the  prevalence  of  common  law  in  a 
Blater  state.— Rush  v.  Landers  (La.)  95. 

The  courts  will  not  take  Judicial  notice  of 
statutory  modifications  of  the  common  law, — 
Rush  V.  Landers  (La.)  95. 

The  courts  will  take  Judicial  notice  tiiat  un- 
der the  common  law  a  married  woman  cannot 

posi^esH  personal  property  independent  of  her 
husband,  unless  a  trust  has  been  created  for 
her  separate  benefit. — Rush  t.  Landers  (La.) 
95. 

t  S.  V»B«aiptloaa. 

Where  a  Judgment  vraa  rendered  by  a  Justice 
more  than  25  years  ago,  in  the  absence  of 

proof  tbat  defendant  was  dead  when  the  salt 
was  prosecuted,  the  presumption  will  be  that 
be  was  living. — Williii  v.  Ruddock  Cypress  Co. 
(La.)  386;  In  re  Willis,  Id. 
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I  8.  Bu4«m  •<  prMf. 

Plaintifl  1b  entitled  to  a  charge  that  the  hur- 
den  of  proof  la  od  defendaot  to  establish  his 
set-off.— O'Neal  t.  Curry  (Ala.)  687. 

I  4.    Kaleraiur,  ■tKterlallty,  and  oom- 
potaacy  in  caneral. 

Where  the  evidence  showed  that  plaintiff  had 
soffered  from  an  Injury  from  the  time  of  its  in- 
fliction to  the  trial,  evidence  that  after  the 
injury  witness  had  heard  plaintifl  give  ezpres- 
^on  to  pain  and  safferins  was  proper.— Postal 
Tel  Cable  Co.  r.  Jones  (Ala.)  000. 

In  malicioas  prosecution  against  a  corporation, 
statemmt  of  servant  of  defendant  held  not  sub- 
ject to  objection  that  it  was  not  part  of  ret 
sestic.— Sonthem  Car  ft  Foundry  Oo.  t.  Aduns 

(Ala.)  603. 

Declarations  held  admissible  as  part  of  the 
res  aestffi  of  a  takius.— Carter  v.  Falffham 
(Ala.)  084. 

Relevance  of  evidence  on  issne  whether  de- 
feadant  sold  guano  to  plaintiffs  tenant  on 
plaintiff's  credit  considered.— O'Neal  t.  Curry 

(Ala.)  6il7. 

Defendants,  having  introdaced  oral  evidence 
of  a  judgment  and  payment  thereof^  were  pre- 
cluded from  objecting  to  similar  evidence  of 
amount  and  nonpayment  of  the  judanent.— ' 
Beyer  v.  Fields  (Ala.)  742. 

In  action  by  servant  for  injuries,  his  state- 
ment that  no  one  was  to  blame  for  the  acci- 
dent held  erroncouBly  excluded. — Southern  By. 
Co.  T.  McLellan  (Miss.)  283. 

i  6.   Beat  and  seeoailarjr  evidence. 

In  an  action  for  wrongful  attachment,  evl- 
deuce  held  to  warrant  secondary  evidrace  of 
the  contents  of  the  writ  of  venditioni  exponas 
issued  in  compliance  withjudgment  for  plain- 
tiff in  the  original  snit.— Hamilton  t.  Maxwell 
(Ala.)  13. 

Oral  evidence  that  the  officers  of  a  corpora- 
tion were  duly  authorized  to  execute  a  trans- 
fer of  its  property  held  Improperiy  excluded  as 
hearsay.— Martin  MadL  Worka  t.  BfUler  (Ala.) 

305. 

I  6.  Admissions. 

In  an  action  against  a  corporation,  declara- 
tions by  a  stockholder  and  an  officer  as  to  a 
loan,  when  not  acting  for  it,  keM  inadmissible. — 
Stanton  v.  Baird  Lumber  Co.  (Ala.)  299. 

Where.  In  an  action  against  the  indorsers  of 
a  note,  they  denied  having  induced  the  holder  to 
delay  suing  the  maker  by  promises  to  pay  the 
note,  testimony  that  they  afterwards  told  wit- 
nesses of  such  pnunisra  that  they  had  made 
was  properly  received.— Brown  v.  Fowler  (Ala.) 
584. 

On  an  ienie  as  to  whether  defendants  had 

Sromised  to  pay  a  note  on  which  they  were  in- 
orsers,  a  letter  anbseQuently  written  by  one 

of  them,  containing  an  Individual  promise  to 
pay  and  stating  that  they  wanted  tne  plaintiff 
to  tiold  the  same  paper,  waa  admissihle. — Brown 
V.  Fowler  (Ala.)  584. 

I  T.  DeoIaratloBS. 

A  declaration  made  by  the  prosecuting  wit- 
ness, in  a  prosecution  for  attempted  rape,  that 
she  would  "riither  die  than  come  back  to  an- 
other trial  and  go  through  the  same  ordeal," 
held  admissible  on  an  issue  whether  she  was 
permanently  absent  from  the  state.— Jacobt  t. 
SUte  (Ala.)  158. 

Where  defendant  and  his  father  Ured  tf>- 

§ ether  on  his  father's  land  until  his  death,  when 
efendant  claimed  the  land  by  adverse  posses- 
sion as  against  the  other  heirs,  evidence  of  dec- 
larations of  the  father  that  he  had  given  the 
land  to  defendant  Arid  inadmissible.— Butler  v. 
Butler  CAla.)  578. 


Where  defendant,  wfUk  Ui  fiunOy  «nd  Us  fa- 
ther, Uved  on  the  fathar'a  land  Iv  hfs  permis- 
sion nntil  his  death,  evidence  that  defendant 
told  third  peraona  that  he  claimed  the  land  as 
his  own  held  properly  ezduded^Butlw  t.  But- 
ler (Ala.)  679. 

In  an  action  to  recover  the  penalty  imposed 
by  Code,  S  4137,  dedarationB  of  defendant  to 
his  employes,  at  the  time  he  directed  the  cut- 
ting, to  the  effect  that  he  had  obtained  pw- 
mission  from  the  owner,  were  properly  ex- 
cluded.—Jemigan  V.  Clark  (Ala.)  WB, 

I  S.    Doenmantary  eTidenee. 

A  writing,  though  signed  by  mark,  may  be  at- 
tested by  one  who  did  not  see  the  parties  sitm 
it:  they  ap^eriug  before  him  and  acknowl- 
edging the  signature  as  theirs,  and  reqoesting 
him  to  attsat.— Elston  t.  Boop  (Ala.)  128. 

Under  Code,  §  902,  held,  that  In  a  suit  to  fore- 
close a  mortgage,  the  original  being  lost,  a 
certified  copy  of  the  record  was  properly  ad- 
mitted.—Scott  V.  Brassell  (Ala.)  G94. 

An  instrument  of  writing,  though  res  inter 
alios  acta,  may  be  admitted  in  evidence  as 
part  of  the  same  transaction  or  as  a  memoran- 
dum.—Pharr  T.  Gall  (La.)  418. 

I  8.    Parol  ov  aztrlnslo  avidenoa  aSaet- 

iuc  writings. 

Parol  evidence  as  to  the  property  insored 
held  admissible,  where  the  application  for  the 
policy  was  written  by  the  company's  agent  and 
the  description  was  erroneous.— Alabama  Hut 
Fhre  Ins.  Co.  t.  Minchener  (Ala.)  225. 

Parol  evidence  held  admissible  to  show  the 
point  of  beginning,  where  deed  describes  land 
conveyed  as  beginning  at  north  eomw  of  a  lot. 
which  has  two  north  emnenb— Hweford  v. 
Hereford  (Ala.)  620. 

Where  the  owner  ratified  by  notarial  act  a 
tax  sale  of  her  property  as  legal,  if  there  was 
an  ulterior  purpose  hi  the  ratification,  the  por- 
pose  cannot  be  shown  1^  oral  evidence. — Levy 
V.  I^vy  (lA.)  117. 

Where  an  instrument  In  writing  im  admitted 
as  part  of  the  transaction,  for  what  It  is  worth, 
its  presence  cannot  serve  as  a  ground  for  ob- 
jection to  parol  evidence.— Pharr  t.  Oall  (La.) 
418. 

A  coDTeraation  at  the  time  of  the  sale  of  a 
railroad  ticket  A«Id  not  to  impair  the  passen- 
ger's rights  under  such  ticket — ^Illinf^  Gent 
B.  Co.  V.  Harris  (Miss.)  309. 

A  conversation  of  a  passenger  with  a  flag- 
man, at  the  time  the  passenger  got  on  the 
train,  Aeld  not  to  impair  the  passenget's  rights 
under  his  ticket — lUmols  Cent  B.  Oo.  t,  Har- 
rU  (Miss.)  809. 

1 10.  Opinion  avldonoa. 

In  detinue,  statemrat  of  witness  as  to  wheth- 
er transactions  amounted  to  an  absolnte  sale 
hdd  properly  excluded.— Ward  r.  Shirley  (Ala.) 

480. 

Where  the  owner  of  land  which  haa  been 
occupied  by  a  tenant  for  severa]  years  seeks 
to  defeat  an  execution  sale  thereof  on  the 
ground  that  it  is  his  homestead,  and  the  only 
issue  is  whether  when  leasing  he  reserved  a 
part  oC  the  dwelling  for  bis  use  as  a  residence, 
he  should  not  be  permitted  to  testify  that  he  re- 
served a  pact  of  the  house  "to  live  in." — ^Blaod 
V.  Putman  (Ala.)  61& 

Opinion  of  erperienced  engineer  that  locomo- 
tive, properly  equipped,  shoud  not  emit  sparks 
of  a  certain  size,  held  admissible,— Louisville  & 
N.  R.  Co.  V.  Marbury  Lumber  Go.  (Aia.)  746. 

Men  without  scientific  knowledge  or  practical 
experience  iu  moving  cars,  mployed  as  ear  in- 
spectors, do  not  tiiereby  become  qualified  as  ex- 
perts in  the  matter  of  the  causes  which  may  op- 
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«at«  to  deraO  ft  cftr.— Badge  t.  Morgan's  U 

&  T.  B.  &  S.  S.  Co.  (La.)  Kt9. 

111.  Welckt  and  avfleleKar. 

Charge  held  to  place  too  hirii  a  degree  of 
proof  on  plaintiff.— Oarter  t.  Folgham  (Ala.) 

(t84. 

Where  ImmoTable  pnH>ert7  conveyed  by  the 
hnsband  to  the  wife  withont  sufBcient  consider- 
ation is  seized  on  a  claim  against  the  hnsband. 
and  the  wife  Interrenes,  and  the  seidng  cred- 
itor propounds  to  her  interrogatories  on  facts 
and  nrticles,  under  Code,  art.  347,  her  answers 
thereto  are  entitled  to  no  greater  effect  against 
ftuch  creditor  than  her  oral  testlmonj. — Rnab  t. 
Landers  (La.)  95. 

EXAMINATION. 

Of  vitnewKS  in  general,  see  "WitneueB.**  |  8. 

EXCEPTIONS. 

Takine  exceptions  at  trial,  see  "Criminal  Iaw," 
H  17,  28. 

EXCEPTIONS,  BILL  OF. 

In  criminal  proaecntlona,  aee  "Criminal  Law," 
I  28. 

MeceasitT  for  purpose  9t  rertew,  see  "Appeal 
and  Error,"  |  6. 

I  1.    Katwrot  form,  aad  eontonta  In  s«b- 
•ral. 

That  a  bill  of  exceptions  is  prepared  pursuant 
to  the  wishes  of  the  trial  judge  Is  no  excuse 
for  violation  of  Code,  p.  1201,  f  33.  forbidding 
the  insertion  of  the  testimony  in  extenso.— Lou- 
larUle  ft  N.  B.  Co.  t.  Hall  (Ala.)  G03. 

Code,  p.  1201,  S  33.  snbd.  1,  authorizing  the 
insertion  of  the  testimony  in  extenso  in  a  bill  of 
exceptions,  where  the  general  charge  is'  asked, 
does  not  anthorise  the  insertion  of  a  atoiograph- 
le  record  of  the  triaL— LontaTllle  ft  N.  B.  Co. 
T  HaU  (Ala.)  603. 

A  Btatemeot  In  a  bill  of  exoeptioni  that  a 
deed  attached  to  interrogatories  to  a  witness 
was  the  original  held  mifflcient  to  ahow  that  the 
original  was  before  the  witneas  when  he  was 
examined.— Harper  t.  Keaves  (Ala  )  721. 

I  S.    Settlement,  sfsnlnK,  and  flUnc 

A  paper  in  the  transcript,  pnrpordng  to  be  a 
bill  of  exceptions,  bnt  not  aignen  by  the  iudge, 
cannot  be  considered. — NaAvlIIe,  C.  ft  St.  i* 
By.  Co.  T.  Bates  (Ala.)  688. 

Where  the  record  docs  not  show  an  order  au- 
thorizing the  signing  of  a  bill  of  exceptions  in 
vacation,  n  bill  so  signed  cannot  be  considered 
on  appeal. — Masslllon  Engine  &  Thresher  Co. 
V.  Arnold  (Ala.)  594. 

Under  Code,  p.  1201,  S  38,  a  bill  of  excep- 
tions containing  a  complete  stenographic  record 
of  the  trial  should  be  stricken. — LonlaviUe  ft 
N.  R.  Co.  V.  Hall  (Ala.)  603. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  }  6. 

EXCISE. 

Regulation  of  traffic  in  intnicating  liqnora,  see 
"Intoxicating  Liqaon." 

EXCUSABLE  HOMICIDE. 

See  "Homicide."  |  4. 


EXECUTION. 

See  "Attachment";    "(Samlahmentf' :  **JndIclaI 
Sales." 

Kxemptions,  see  "Exemptions.*' 

I  1.    Property  anbjeot  to  eKeontlon. 

Under  Code,  |  1800,  subd.  2,  where  personal- 
ty sold  on  credit  is  delivered  to  the  buyer,  the 
seller  reserving  title,  such  property  Is  subject 
to  levy  against  the  buyer,  and  the  seller  cannot, 
before  the  expiration  of  the  credit,  asaert  bin 
reserved  title  as  paramount  to  snch  levy.— 
Ivey  V.  Coston  (Ala.)  664. 

i  2.    stay,  aoMldnc  Taoatlnc  and 
lief  aeainat  ezeoatlon. 

Application  for  an  injunction  against  execu- 
tory process,  based  on  the  prescription  of  the- 
debt.  shonld  not  be  refused  where  on  the  face 
of  the  proceedings  the  debt  ts  prescribed. — 
State  ex  rel.  AJeida  v.  Oaudet  (La.)  328. 

The  practice  of  Including  in  one  injunction 
separate  seizures  made  by  several  creditors  can 
he  sanctioued  only  where  no  inconvenience  can 
be  occasioned  and  no  complication  can  arise^-^ 
Speyrer  v.  Miller  (La.)  524. 

S  3.   Olainu  hr  tklrd  peveow. 

Under  Code,  |  4141,  an  affidavit  by  a  claim- 
ant of  property  seized  under  execution  certified 
by  the  officer  t>efore  whom  made  Is  sufficient, 
though  not  signed  by  the  dftimant.— Albritton 
V.  Williams  (Ala.)  636. 

Under  Code,  i  4145,  a  mortgagee  cannot  re- 
cover the  mortgaged  property  as  against  a 
levy  thereon,  where  he  fnila  to  etats  the  nature 
of  his  claim  in  his  affidavit. — Ivey  v.  Coston 

(Ala.)  664. 

On  trial  of  right  of  property,  under  Code,  $ 
4141,  burden  of  proof  determined. — Eldridge  r. 
(jrice  (Ala.)  683. 

In  trial  of  right  of  property,  under  Code,  I 
4141.  the  claimant  must  recover  on  the  strength- 
of  hlM  own  title,  and  not  on  the  want  or  weak- 
ness of  title  In  the  defendant  In  execution;  nor 
can  he  show,  to  support  his  claim,  a  title  para- 
mount to  that  of  defendant  in  a  third  perscm, 
a  stranger  to  the  inoceeding.  —  Eildridge  v. 
Qrice  (Ala.)  68S. 

In  trial  of  right  of  property,  under  Code,  f 
4141,  held,  that  claimant  could  not  recover,  as 
the  evidence  showed  the  goods  the  property  of 
the  witness.— Uldridge  v.  Grice  (Ala.)  683. 

On  trial  of  right  of  property,  under  Code,  I 
4141,  fact  that  defmoant  had  poisesstim  of 
property  of  another  by  his  own  breach  of  truat 
held  of  no  prejudice  to  plaintiff.— Bldridge  v. 
Grice  (Ala.)  688. 

S  4.  Bale. 

Where  the  complaint  In  an  action  to  quiet  title 
alleged  the  invalidi^  of  a  prior  sherilTB  deed  for 
want  of  cimsideration,  it  wu  not  necewaty  to 
offer  to  redeem.— Wortbfaigton  v.  Miller  (Ala.) 
748. 

One  claiming  title  under  an  invalid  sheriff's 
deed  cannot  complain  of  the  inadequacy  of  the 
price  paid  by  a  subsequent  execution  purchaser. 
— Worthington  v.  Miller  (Ala.)  74& 

Title  to  realty  acquired  under  a  Judicial  sale 
cannot  be  collaterally  assailed  for  iDadegnacy 
of  ^the^rchase  price.— W^orthlngton  r.  Miller 

Before  a  sheriff's  deed  Is  admissible  in  evi- 
dence to  prove  title  thereunder,  a  valid  judg* 
mciit  and  execution  must  be  shown. — Clem  v. 
Meserole  (Fla.)  815. 

Sheriff's  sale  held  not  void,  if,  by  consent  of 
the  parties,  the  purchaser  is  allowed  to  retain 
the  price  pending  a  suit  to  determine  right 
proceeds. — Marx  v.  Sanders  (La.)  881. 
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Where  a  Bherlffa  term  of  offlae  e^lrea  pead- 
in^  the  trial  of  a  ault  to  determine  vho  Is  euti- 
tied  to  the  proceeds  of  aa  execution  sale,  Ub  iuc- 
ceasor  ^oold  cany  the  suit  to  completion. — 
MaTX  T.  Banden  (La.)  S31. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "DoKent  and  Distribution";  "■Wills." 
Testamentary  trostees,  see  "Trusts." 
Testimony  aa  to  traDsactions  with  decedents, 
see  "WitnesseB,"  ft  2. 

{  1.    Appointment,    anaUfloatioa,  and 

tenvre.. 

The  validity  of  plaintiETs  appointmeut  as  ad- 
ministrator Md  not  subject  to  collateral  attack 
in  au  action  for  the  wroneful  hilUng  of  dece- 
dent—McQhee  T.  WilUB  (Ala.)  301. 

The  probate  court  may  hear  a  petition  for 
the  revocation  of  letixn  testamentary  previoaa- 
ly  granteu  by  it,  DotwittiBtauding  that  a  city 
court  has  assumed  jurisdiction  of  the  adminis- 
tration of  the  estate.— Pruett  t.  Pruett  (Ala.) 

Under  Code,  K  62,  03,  where  within  80  days 
after  probate  of  the  will  letters  testameutary 

are  granted  to  several  coexecutors,  the  court 
had  no  jurisdiction  to  grant  letters  to  another 
coexecutor  on  application  made  after  the  expi- 
ration of  the  30  days:— Pruett  v.  Pmett  (Ala.) 
638. 

Where  application  for  letters  de  bonis  non 
showed  the  applicant  had  been  former  adminis- 
trator, and  that  his  dual  account  had  been  ap- 
proved, but  did  not  show  hin  discbarge,  an  ap- 
pointment was  not  InTBlid.— i^oley  t.  Johnston 
(Ala.)  1009. 

Where  an  admlnlBtrator  was  afterwards  ap- 
pointed as  administrator  de  bonis  non,  there 
was  a  relinquishment  of  his  former  letters. — 
Henley  t.  Johnston  (Ala.)  1009. 

A  person  without  pecuniary  interest  Is  with- 
out standing  to  oppose  the  appointment  of  an 
administrator.— Succession  of  Williams  (La.) 
66. 


8  S. 
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CoUaotion  Mid 
tat*. 

Administrators  have  no  anthority  to  contract 
to  mortgage  all  the  crops  grown  on  the  estate 
to  pay  a  mortgage  oo  the  land  nven  by  their 
intestate  and  future  advances.— Jones  v.  Pee- 
bles (Ala.)  GO. 

{  3*    Mlmmmmem  tm  aarrlwiam  wUa,  ^ma- 
hmmA,  or  ohUdmu 

Gtr.  Code,  art  8252,  giving  a  widow  left  in 
necessitous  circnmHtances  a  right  to  $1,000 
from  her  husband's  Bnccession,  does  not  apply  to 
a  faithless  wife  who  has  abandoned  her  hus- 
band.—Richard  V.  Lassard  (La.)  5o9. 

9  4.    Allowaaae  and  payaient  ot  «laiw«. 

Though  an  administrator  may  be  bound  in 
his  representative  capacity  on  an  account  stat- 
ed by  bim,  his  mere  silence,  or  failnre  to  ob- 
ject when  au  account  is  presented  to  him,  ikeld 
not  sumcient  to  show  that  he  has  stated  the 
accounL— Withers  v.  Sandlia  (Fla.)  829. 

A  claim  of  a  physidan  against  the  estate  of 
a  decedent  held  properly  ieduc<>d  from  $803-  to 
$300.— Snccesmon  of  Ijicoste  (La.)  18L 

A  belated  creditor,  asserting  his  claim  after 
the  homologation  of  the  administrator's  account, 
must  prove  his  clnim  contradictorily  with  the 
heirs  or  other  creditors,  aud  is  not  entitled  to 
proceed  suiumarily  and  by  rule,  or  to  a  trial 
m  the  district  court  diirmg  vacation.— Succes- 
sion of  Jamison  (La.)  381. 

Claim  for  the  services  of  a  physician,  render- 
ed deceased  for  six  months  prcrioiis  to  his  death, 
will  be  amended  so  as  to  allow  him  a  larger 
compensation. — Succession  of  Schmidt  (La.)  413. 


(3alm  for  service*  of  a  physidaa  toe  a  dece- 
dent ia  privileged,  as  coming  under  the  bead  of 
expenses  of  a  last  Illness.— Bnecesdoii  of  Sefamidt 
(La.)  413. 

'Hie  liabili^  of  a  snnty  va  a  gaardian's 
bond  is  not  a  probatable  claim,  aud  barred  by 
any  limitations  jelating  to  such  claims. — Sav- 
ings Building  &  Loan  Asa'n  t.  Tan  <Miaa.i 

115. 

S  S.   Dlstrilmtlon  of  estate. 

Aft»  a  final  account  of  executors  showing  an 
amount  ready  for  distribntion.  they  have  no  in- 
terest sufficient  to  appeal  from  an  order  direct- 
ing distribution.  —  Succession  of  Harks  (La.) 

t  6.    Sales  and  oonTeyanoes  wader  order 
of  oonrt. 

A  public  sale  of  land  nnder  order  of  court 
by  an  administrator,  properly  reported  ande; 
Code,  §  2151,  ia  suffidently  evidenced  in  writing 
to  constitute  a  valid  sale;  and  the  fact  that  the 
auctioneer  makes  no  memorandum  is  immaterial. 
— CuJli  V.  House  (Ala.)  254. 

An  administrator's  sale  by  <Hder  of  court  is 
a  Judicial  sale,  and  therefore  misrepresentatioDS 
by  the  administrator  are  no  defense  to  an  action 
by  him  against  a  bidder  for  damages  for  failing 
to  keep  the  bid  good,  as  the  rale  of  caveat 
emptor  applies  to  Judicial  sales.— Colli  r.  House 
(Ala.)  254. 

The  want  of  confirmation  of  an  administrator's 
sale  of  reel  estate  held,  in  consideration  of 
Code,  §S  175,  177,  not  to  be  a  defense  to  an 
action  under  section  149  against  a  bidder,  fail- 
ing to  keep  bis  bid  good.— CnlU  v.  House  (Ala.) 
254. 

Under  Code,  I  168^  an  application  for  the 
sale  of  lands,  failing  to  Indicate  with  acrnracy 
the  aection,  townshm.  and  range  in  which  tlie 
lands  are  located,  had  to  invaliwe  the  jketition. 
—Henley  v.  Johnston  (Ala.)  1009. 

A  petition  by  an  administrator  for  sale  of 
lands  Id  to  sufflciently  show  that  his  deceaaed 
had  an  intwest  in  the  lands  aougbt  to  be  sold.— 
Henley  v.  Johnston  (Ala.)  1009. 

Under  the  direct  provisions  of  Code,  i  326. 
the  decree  of  insolvency  makes  a  prima  facie 
case  of  necessity  for  a  sale  of  the  lauds  of  a 
decedent.- Henley  v.  Johnston  (Ala.)  1009. 

In  support  of  the  validity  of  an  order  of  the 
probate  court  appointing  an  administrator  de 
bonis  non,  it  ia  presumed  that  the  administra- 
tion was  vacant;  Ule  ^bate  court  being,  as  to 
such  appointment,  a  court  of  general  and  milim- 
ited  jurisdiction.- Henley  t.  Johnston  (Ala.) 
1009. 

Under  Code,  $  155,  an  issue  as  to  the  validity 
of  an  order  permittiDg  an  administrator  de  bomi 
lion  to  sc4I  land  iuToTves  the  validity  of  his  v 
poiutment.— Henley  t.  Johnston  (Ala.}  lOW. 

S  7.  InsolTent  estates. 

Uuder  the  egress  prorisionB  of  Code,  II 
2S17,  2313.  the  runniag  ot  limitationa  aa  to  a 
claim  against  an  insolvent  estate  is  suspended 
at  the  time  of  its  presentation. — Christopher  v. 
£^tewart  (Als.J  11. 

Statement  accompanying  objecttona  to  claim 
against  a  decedent^s  estate  Ae/d  not  to  show 
that  the  objections  accrued  after  the  time  far 
filing  objections  had  expired,  so  as  to  authorize 
filing  thereof  after  the  time  allowed  by  Code^ 
§  313.~Christopher  v.  Stewart  (Ala.)  11. 

Failure  to  file  objections  to  claims  against  de* 
cedent's  estate  within  the  time  allowed  by 
Code,  §  313,  cuts  off  ri^t  to  object  to  it  ex- 
cept for  defenses  arising  after  the  time  allowed 
for  filiug  objections  ha»  expired. — Christopher 
V.  Stewart  (Ala.)  11. 

An  order  striking  out  objections  to  claims 
against  an  insolvent  estate  on  the  ground  that 
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-em  obt«G(loiM  kftd  not  beui  KM  wltUn  the 
AresctiMd  time  to  not  sppealable.  within  Cod^ 
1  458;  enbd.  U.— ChristopW  T.  Stewut  (Ala4 

f  6.    AeettutlaK  b^bA  eettlemeat. 

In  pablication  of  10  days'  notice  of  tableau 
of  adnuQlBtrator  of  a  Buccesnion,  neither  the 
first  nor  the  last  daj  of  publication  eennts. — 
Succession  of  Miller  (La.)  80. 

Though  a  successron  was  not  regularly  admln- 
iBt«ed,  a  Jadgmeat  to  reopen  it  will  not  be  ren- 
dered, where  nothing  could  be  accomplished 
thereby.— Sallita:  v.  Rosteet  (La.)  383. 

On  opposition  to  the  account  of  an  adnunis- 
trator,  evidence  that  the  judgment  of  one  of  the 
mponents  was  for  a  community  debt  was  admls- 
aible,  when  offered  to  ascertain  whether  the 
debt  was  a  community  debt  or  not.— Frank  t. 
Franb  (La.)  414. 

Oppoeition  to  a  provisional  account  filed  by  ad- 
miuistretora  of  a  sncceftsion  must  be  confined  to 
issues  leftaUy  arising  from  the  account.— Sucee»- 
f  ion  of  Oteri  (La.)  423. 

A  person  Is  not  made  par^  to  an  accounting 
tfx  th«  administrator  br  etlling  lilm  mm  a  witness. 
— Sacceasion  of  Oterl  (Im.) 

I  9.   Bales  and  oonToymnces  under  iwdsv 
of  aonrt. 

A  mortgage  creditor,  purchasing  at  snccession 
«1«  of  prapartjr  on  wUeli  his  mortgage  is  a 
lien,  can  retain  the  amount  of  his  mortgage, 
but  most  give  bond  to  pay  to  the  representa- 
tive of  th»  flucceaston  the  amount,  if  ordered 
to  do  so  pending  the  settlement  of  the  siicce»- 
sitm.— Succession  of  Bellow  (La.)  61& 

EXEMPLARY  DAMAGES. 

fiw  *a>amageB,"  t  &• 


EXEMPTIONS. 

8e«  **Homeetead.'* 

From  Beense  tax,  see  "Licenses,**  {  1. 

Prom  taxation,  see  "Taxation."  fi  2. 

Beservation  of  exempt  property  atEecting  vali9- 
ity  of  aSBignment  for  benefit  of  creditors,  Bee 
"Assignments  for  Benefit  of  Creditors,"  I  1. 

-I  1.    ITatnre  and  extent. 

A  plea  of  exemption  was  not  available  against 
a  Judgment  creditor  iu  tort  seeking  to  have  a 
transfer  of  pn^erty  set  aside  as  frandulent.— 
Taylor  t.  I>wyer  (Ala.)  509. 

The  exemption  to  seizure  from  debt  protects 
laborers  on  farms,  factories,  and  other  places 
where  workmen  possess  no  particular  skill,— 
State  ex  rel.  I.  X.  L.  Grocery  Co.  v.  Lend  (La.) 
433. 

Mechanical  engineers,  electrical  engineers, 
■clerhs.  cashiers,  and  bookkeepers  held  not  labor- 
ers, within  St.  1876,  No.  79,  amending  Code 
IVac.  art  &i4,  exempting  from  seisure  for  debt 
the  wages  of  laborers.— State  ex  rd.  L  X.  I* 
Orocery  Co.  t.  Laud  (I<.)  438. 

EXHIBITS. 

Annmd  ts  plMidlng,  see  "Pleading;*'  f  S)fr 

EXPERT  TESTIMONY. 

In  dTO  actions,  see  ^'EMdence.'*  I  Id. 
la  erimliHU  nroseentioDs,  see  "Orimlnal  Law," 
I  12. 

FACTORS. 

Sea  "Frlndpal  and  Agent.** 

When  notes  given  a  factor  by  his  principal 
cemain  In  his  hands,  and  he  advances  tiie  man- 


er*  h*  Is  not  entltied  tu  fibconnt— Eahn  t.  Bec- 
nd  (La.)  444. 

FALSE  IMPRISONMENT. 

See  "MallciooB  Proeecntfon.** 

S  1.   01  vU  liabilltr. 

A  count  of  a  complaint  Md  one  In  tretiwm 
for  ffil^e  impris^ment.  —  Davis  t.  Sanders 
(Ala.)  499. 

A  count  of  a  complaint  htid  not  one  in  case  for 
malicioua  prosecution.— Davis  v.  Sanders  (Ain.) 
4S9. 

In  an  actioa  for  false  impritranment,  evidence 
as  to  the  character  of  plaintiff  Is  immaterial. — 
Davis  r.  Sanders  (Ala.)  4UU. 

FALSE  PRETENSES. 

Information  for  obtaining  money  by  false  pre- 
tenses must  describe  the  property  obtained 
with  the  same  ftiiineBs  as  m  an  information 
for  larceny  of  the  same  property. — Sullivan  v. 
Sute  (Fla.)  106. 

An  information  for  obtaining  property  by 
false  pretenses  is  bad,  on  motion  to  quash  or  in 
arrest  of  judgment,  for  insofficient  description 
of  the  property.— SuUivan  v.  State  (Fla.)  106. 

FALSE  SWEARING. 

See  "Perjury." 

FEDERAL  QUESTIONS. 

Ground  for  removal  of  caus^  see  *^temoTtf  of 
Causes."  {  1. 

FEES, 

Of  particular  cla»9€»  of  oSlcen  or  oOier  pertom 

See  "Clerks  of  Courts";   "Witnesses,**  |  1. 
't^brator  of  absentee,  see  "Absentees.** 

FELLOW  SERVANTS. 

See  "Uaster  and  Servant.'*  I  5, 

RNAL  JUDGMENT. 

AppeabbnitT.  m  "Ameal  and  Error,"  |  1. 

FIRES. 

Caused  by  operation  of  rallioad,  M  'in- 
roads," I  6. 

lability  of  waterworks  company  for  losses  from 
insufficient  water  rapplyt  SM  "Wattrs  and 
Water  Courses,"  S  2, 

FISH. 

Under  Acta  1S08,  c.  90,  conferring  on  alt 
persons  the  right  to  dredne  for  oysters  in  all 
waters  14  feet  deep,  an  ordinance  of  a  county 
denying  the  rifiht  of  dredging  for  oysters  in 
such  waters  with  a  steam  dredge  u  void. — 
Eaton  T.  State  (Sliss.)  2. 

FOLLOWING  TRUST  PROPERTY. 

See  'rrruBts,"  |  2. 


FORCIBLE  DEFILEMENT. 


See  "Bape.* 
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FORECLOSURE 

Of  Hen,  see  "Mechftnics'  Ueiu.*'  |  2. 
Of  mortgage,  see  "Mortgages,"  S8  6,  & 

FOREIGN  JUDGMENTS. 

See  "Judgment,"  H  6.  7. 

FORGERY. 

Under  Rer.  St.  S  833,  an  Indictment  charging 
the  altering  and  uttering  of  a  "bond"  will  not 
justify  couviction  for  the  uttering  of  an  instru- 
ment not  in  fact  a  bond.— ^te  t.  Leo  (La.) 
447. 

Where  the  alleged  falsely  altered  iiutnunent  ia 
not  complete  on  its  face,  but  requires  evidence 
of  extrinsio  facts  to  make  It  sncb,  th^  must  be 
set  out  In  the  indictment— State  t.  Leo  (La.) 
447- 

FORMER  ADJUDICATION. 
FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "CMminal  LaWi*^  I  4. 
Ground  for  quashing  indictment,  Me  'Indict- 
ment and  information,"  |  4. 

FORMS  OF  ACTION. 

See  "Detinue";  "Ejectment*';  'TrequuB,"  |  1; 
"Tnnrer  and  Oonveraion." 

FORNICATION. 

Sea  "Bednctlon,''  |  1. 

FRANCHISES.  '> 

Oorporate  franchises,  see  "Oorporations,**  |  1. 

FRAUD. 

See  'Talse  Pretensea";  "Ftaudiilent  Oonrey- 
ances." 

In  particular  daaaet  of  conveyanoeti  contracts, 

or  transactions. 
See  "Assignments  for  Benefit  of  Creditors,"  1 1; 
■Insorance,"  |  ft. 


FRAUDS,  STATUTE  OF. 


I  1. 


PrtHoisei  to  answer  for  debt,  de- 
fault, or  mlsearriace  of  another. 

Contracts  within  statute  of  frauds  (Code,  % 
2162)  are  not  relieved  therefrom  by  section 
1800,  creating  a  prima  facie  presamption  that  a 
contract  sued  on  la  supported  iff  a  consider* 
ation. — Speer  t.  Growder  (Ala.)  668. 

I  S.   Pleadlnc  erldeneei  trial,  and  ro- 
riew. 

The  failure  of  the  complaint  in  an  action 
against  a  railroad  company  for  breach  of  con- 
tract to  maintain  fences  and  cattle  guards,  re- 
sultin;;  in  the  killing  of  plaintiff's  hogs,  to  al- 
l^e  that  the  contract  was  in  writing,  does  not 
render  it  subject  to  demurrer. — Kvana  T.  South- 
em  By.  Co.  (Ala.)  138. 

Neither  objections  to  evidence  nor  instrnc- 
tions  to  the  jury  are  availtible  to  give  a  defpnil- 
aut  the  benefit  of  a  defence  under  the  statute 
of  frauds.— Speer  v.  Crowder  (Ala.)  658. 


A  plea  of  statute  <a  frauds  Md  to  present  m 
material  issue,  and  hence  that  ft  should  not 
have  been  stricken,  though  it  was  defective; 
demurrer  being  the  proper  remedy  for  reaching 
such  defects^Speer  t.  Growder  (AlaO  GSiS. 

FRAUDULENT  CONVEYANCES. 

By  mortgagor  of  chattels,  see  "Chattd  Mort- 
gages," f  3. 

Conveyances  in  fraud  of  wife's  right  to  ali- 
mony, see  "Divorce,"  1  2. 

S  1>   Transfers  and  transaotioas  Invalid* 

Where  property  transferred  in  conslderatioii 
of  a  bona  fide  debt  was  not  substantially  all  the 
property  belonging  to  the  debtor,  the  transac- 
tion could  not  be  attacked  by  creditora. — ^Tay- 
lor V.  Dwyer  (Ala.)  60U. 

A  cwveyanoe  held  to  show  a  fraudulent  In- 
tent.—Metcalf  V.  Arnold  (Ala.)  763. 


partiM 


of 


Biffhta  and  UabiUtiM  of 
and  pnrekasera. 

Transferees  heU  not  liable  to  creditor 
transferror.— lifotcaU  v.  AnuM  (Ala.)  763. 

A  deed  between  husband  and  wife  Aeld  valid 
as  between  them,  though  made  to  avoid  the 
husband's  obligation  as  an  official  bondsnum. 
— Wyatt  v.  Wyatt  (Miss.)  317. 

I  3.    Remedies  of  oredltors  and  pumhas- 
ers. 

In  a  suit  bv  creditora  to  set  aside  attachments 
by  other  creditors  as  fraudulent,  evidence  AcM 
insnfflcioit  to  stiatain  the  averments  of  fraud. — 
Adair  v.  Feder  (Ala.)  105. 

In  detinue,  presumption  of  fraud,  under  Code, 
I  21CS0,  owing  to  retendoo  ni  possession  by  seller 
of  ivoperty  sold,  Md  not  overtKHUe.— ward  t. 
Shirley  (Ala.)  489. 

A  judgment  creditor  could  maintain  a  bill  In 
equity  to  set  aside  a  fraudulent  transfer  of 
property,  which  was  an  impediment  to  her  legal 
remedy,  though  she  conld,  by  iudonnifying  the 
sheriff,  take  uie  property  tnxa  the  one  to  whom 
it  had  been  transferred.— Taylor  t.  Dwyer  (Ala.) 
509. 

'  Hie  fact  that  creditors  generally  conld  come 
Into  chancery  and  have  a  transfer  of  property 
made  a  general  assignment  did  not  pve  one 
creditor  the  right  to  have  the  transfer  dedared 
fraudulent.— Taylor  t.  Dwyer  (Ala.)  509. 

Averments  of  a  complaint  as  to  want  at 
contideration  for  a  transfer  of  pn^terty  fay  a 
debtor  held  insufficient,  in  view  of  other  aver^ 
ments  as  tn  ttio  amount  of  the  pHverty.— Taylor 

V.  Dwyw  (A\a.\  509. 

Averments  of  a  complaint  A«Id  sufficient  to 
present  a  case  for  relief  against  a  transfer  of 
property  by  an  insolvent  debtor  to  another  in 
secret  tnist  for  himself  .—Taylor  T,  -Dwyer  (Ala.) 

509. 

Averments  of  a  complaint  held  insufficient  to 
support  a  general  averment  that  the  cousldera- 
tion  for  a  transfer  of  property  was  Inadequate^ 

Taylor  v.  "DvryeT  (Ala.)  509. 

A  complaint  averring  that  an  alleged  sale  ms 
in  fact  a  mortgage  to  secure  a  pre-existing  debt, 
and  therefore  fraudulent  as  to  creditors,  AeU 
sufficient.— Taylor  v.  Dwyer  (Ala.)  G0&. 

Answer  to  bill  to  set  aside  conveyance  of  land 
as  fraudulent  held  too  Indefinite  ana  losnffldent. 

-KiUian  v.  Cox  (Ala.)  738. 

Under  Code,  {  818,  heid,  that  a  bill  by  a  cred- 
itor to  compd  fraudulent  transferees  and  their 
)rrantees  to  account  need  not  allege  the  craa- 
tOTs  insolvent.— Afetcalf  v.  Arnold  C«j«0  7U. 


See  Tish." 
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GAMINQ. 

tioncliiriT«D«M  of  awud  bued  oB  camUIng 

coDtract,  aee  "Arldtratimi  and  Awarii,"  |  2. 

4  1.    OmmbllBC  oomtMeta  mmA  temasM- 

An  agreemeut  stipolatiuB  a  sale  of  all  oranges 
**taT  trees  may  ^«dace  In  the  years  1890,  1900," 
is  not  an  aleatory  contract,  within  CIt.  Code, 
art  ITZe.— Losecco  t.  Gregory  (La.)  986. 

f  8.  P«n«ltlea  amd  f ovfettams. 

Ber.  St.  §  2644,  prescribing  a  penalty  against 
one  maintaining  a  gambliug  apparatus,  was  uot 
repealed  by  Act  May  28. 1886,  I  S.— Dardem  t. 
SUte  (FU.)  924. 

I  3.    Crlailnal  responaiblUty. 

Evidence  by  the  state  that  another  person, 
said  to  have  been  in  the  game  of  dice,  for  par- 
ticipating In  which  defendant  was  beug  prose- 
cated,  was  summoned  as  a  witness,  bnt  was 
absent  from  the  county,  waa  irrdeTant.r-Jame8 
T.  State  (Ala.)  237. 

The  back  yard  of  a  house  where  intoxicating 
Uquor  Is  sold,  and  entrance  to  which  is  through 
the  back  door  of  the  house,  within  the  pro- 
blbUion  of  gaming  in  Code,  H  4792.  4797,  pro* 
hibiting  gaming  "at"  stores  where  liquor  1> 
retailed.— James  t.  State  (Ala.)  237. 

ETidence  held  to  warrant  a  conTlction  for  bet- 
ting at  ■  game  of  cards  played  at  a  place  where 
intoxicating  Uquon  were  sold.— Kicker  t.  State 
iAIa.)2S8. 

GARNISHMENT. 

See  "Attachment." 

To  tecorer  nnpaid  subscription  to  cuporate 
Btock,  see  "Corporations,"  f  8. 

I  1*    PeraoBs  and  property  en^eet  to 
caralshmeat. 

Evidence  held  insufficient  to  authoriw  recorery 
on  forrign  attachment.— Rothrock  Oonst  Oo.  T. 
Port  Gibson  Mfg.  Co.  (Miss.)  484. 

I  X.   Olalais  by  tUxd  persons. 

A  garnishee,  fauing  to  aver  in  its  answer  no- 
tice of  a  claim  of  a  third  party,  held  liable.— 
Beasoner  Bar.  Bank  t.  Anderson  (Ala.)  716. 

After  ancillary  attachment  and  judgment 
thereon,  tHat  of  an  interposed  claim  MA  prema- 
ture, becanae  the  record  showed  no  service  (tf 
tht  writ  of  attachment.— lAmb  v.  Rossel  (SUss.) 

916. 

I  8>    Operation  and  eflFeet  of  samlaK- 
meat,  Jadament,  or  payment. 

In  an  action  against  a  bank  for  money  de- 
posited by  plalntiflTB  husband  for  her  benefit, 
a  defense  that  the  money  was  paid  to  a  justice 
In  garnishment  proceedings  in  an  action  against 
the  husband  held  not  good.— Bessemer  Sav. 
Buk  T.  Andersra  (Ala.)  71& 

GAS. 

Where  a  gas  consumer  has  one  set  of  pipes 
and  a  meter,  he  may,  after  proper  notice  to  the 
gaa  company  and  compliance  with  its  rcfriila- 
tions,  diacontlnae  the  use  of  the  (lIumiDating 

E.S  entirely  and  use  fuel  gas.— State  ex  rel. 
sUi  V.  Mew  Orleans  Gasli&t  Oo.  (La.)  179. 

GIFTS. 

Charitable  glfte,  see  "Charities." 

%  1.   Inter  tItos. 

To  constitute  a  valid  gift,  there  must  be  a 
delivery  of  the  thing  given.- Boss  v.  Walker 
(Fla.)  684. 

Where  an  alleged  gift  conslsta  of  a  debt  evi- 
denced by  daebills,  and  no  receipt  for  the  drtvt 


is  given,  and  the  dnebllls  are  not  destroyed  or 
delivered,  no  valid  gift  is  made.r-BoM  r.  Walk- 
er  (PU.)  934. 

GOOD  FAITH. 

Ofnorchuer,  see  '^llls  and  Notes,"  |  2; 
"voidor  and  Purchaser,"  |  2. 

GRAND  JURY. 

Sea  "Indictment  and  Information." 

Under  Code,  fi  5023,  the  court  may,  in  order 
to  complete  a  grand  jury,  summon  any  number 
that  would  increase  the  jury  to  not  less  than  15 
nor  more  than  the  statutory  limit.— HaU  v. 
State  (Ala.)  750. 

Under  Code,  {  6028,  there  Is  no  necesdty  of 
a  drawing  by  lot,  where  the  number  drawn  to 
complete  a  grand  jury  would  not  inereaae  it  be- 
yond the  statutory  limit— Hall  v.  State  (Ala.) 

750. 

Tbat  the  prosecuting  attorney  and  presiding 
judge  advised  the  grand  jury  to  find  an  indict- 
ment, or  gave  information  concerning  the  law  of 
the  case,  Is  not  a  proper  subject  for  a  plea  in 
aUteraent.— HaU  v.  State  (Ala.)  750. 

Conduct  of  prosecuting  attorney  and  piesidlng 
judge  in  advising  grand  jury  to  return  indict- 
ment held  not  gronnd  for  gnashing  tlie  same. 
—HaU  V.  State  CAla.)  750. 

In  view  of  Code,  H  5024,  BOSS,  a  grand  juror 
may  not  testify,  in  support  of  a  motl<»i  to  quadi, 
that  the  prosecuting  attorney  and  presiding 
jndge  were  present  in  the  joiy  room  and  nrged 
the  Jury  to  find  the  indictment- HaU  r.  State 

(Au.)  m 

GRANTS. 

Of  pubUc  lands,  see  "PubUe  Landfc** 

GUARANTY. 

See  "Principal  and  Surety." 
Requlrementa  ot  statute  of  frauds,  see  'Thmds, 
Statute  of,"  S  1. 

t  1.    Oonatmetlon  and  operation. 

Where  a  party  assigns  and  transfers  a  prom- 
issory note  for  value,  and  "guaranties  Its  prompt 
payment  at  maturity,"  the  guaranty  is  an  un- 
conditional promise  on  his  own  account  to  pay 
a  sum  certain  at  a  definite  time.— Fegley  v.  Jen- 
nings (Fla.)  873. 

Ad  unconditional  guarantor  of  a  note  cannot 
compel  the  guarantee  to  first  resort  to  the  makn 
for  payment— Fegley  v.  Jennings  (Fla.)  878. 

Neither  presentation  of  a  note  to  the  maker 
when  due,  request  of  him  to  pay,  nor  notice  of 
dishonor  need  be  accorded  an  unconditional 
guarantor  of  the  note^Fegl^  t.  Jennings 

(Fla.)  873. 

i  S.    DlacluirKe  of  cnarantor. 

'  It  is  no  defuse  to  an  unconditional  guarantor 
of  a  note  that  a  mortgage  given  to  secure  the 
note  is  not  first  foreclosed  before  resort  Is  had 
to  him.— Fegley  v.  Jennings  (Fla.)  878. 

GUARDIAN  AND  WARD. 


i  1.    Appointment,  analifleation, 
tonare  of  cnardlan. 

Where  a  minor  marries  without  the  consent 
of  her  tutrix,  she  cannot  compel  an  accounting 
by  the  tutrix.— Gnillebert  v.  Grenier  (Lb.)  288. 

i  2.    Onstody  and  ears  of  ward's  persm 
and  estate. 

Where  an  undertntor  obtains  rule  against 
the  tutrix  to  show  that  proper  investment  has 
been  made  of  a  minor's  funds,  the  tutrix  siioold 
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«learlr  Aom  that  ttie  law  htm  %md  eoapllcd 
vith.-aice6uloii  of  BnddiK  (ta.)  861. 

HABEAS  CORPUS. 

S  1.   Nature  and  Brounds  of  remedy. 

A  sheritt,  Ulngtlty  coofining  a  prlaoner  hi  fhe 
county  jail  after  Ui  convfrtion  of  felony,  fnatead 
of  sending  him  to  the  penitentiary,  cannot  justi- 
fy in  habeas  corpos  by  ifaowlng  that  the  peraon 
was  retained  in  jail  at  hia  om  wiah.— White  t. 
State  (Ala.)  320. 

I  2,    JnziidietieBt  proiMadlMCai  asA  w- 

Uef. 

A  defendant,  conTicted  of  a  felony,  whose  sen- 
tence ia  not  suspended,  is  not  entitled  to  an  ab- 
Bolute  release  on  habeas  corpus,  because  he  ia 
wrongfully  confined  In  the  jail.  Instead  of  the 
penitentUrr;  but  he  will  be  ordered  confined  In 
the  latter  place.— White  t.  State  (Ala.)  820. 

The  court,  on  prapvT  exercise  of  discretion, 
may,  on  haljeas  corpus  by  a  father  for  posses- 
sion of  his  child,  leave  him  with  another  then 
having  bis  custody.— NeviUe  t.  Beed  (Ala.)  659. 

HARMLESS  ERROR. 

In  dril  actions,  see  "Appeal  and  Error,"  S  H. 
In  criminal  prosecutions,  see  "Crinrinal  Law," 
I  80;  •'Homidde."  {  IS. 

HEALTH. 

■I  1.  Bowpda  of  bealtk  aad  acHltary 

fleers. 

In  an  action  by  a  i^ysician  to  recorer  9800 
per  annum  for  serrlcea  as  county  health  officer, 
a  Tcrdict  against  him  was  held  a  finding  lliat 
the  reduction  of  his  salary  to  $60  waa  not  Told 
as  an  attempted  abolition  of  the  office. — Perkins 
T.  Panola  Ooo&ty  (MiW')  316. 

HEARING. 

In  probate  proceedings,  see  "Wills,"  |  2, 
On  appeal  or  writ  of  Mior,  see  "Appeal  and 
■hot."  18.  . 

HEARSAY  EVIDENCE. 

In  criminal  uioeaeutlone,  eae  *'Crimliia]  Lnr," 
110. 

HEIRS. 

See  "Descent  and  Dlstribotlon." 
■Ctmstruction  of  word  as  osed  In  dead,  aee 
"Deeds,"  S  2. 

HIGHWAYS. 

See  "Municipal  Corporations,"  6,  7;  "NaT- 
igable  Waters,"  i  1. 

Accidents  at  railroad  crosriugs,  see  "Bail- 
roads,"  s  s. 

I  1.    Resnlatfom  and  nse  for  travel. 

EvMence  !u  action  against  defendant  for  in- 
juries received  by  plaintiff's  child  by  a  run- 
away horse  owned  by  defendant  held  to  sustain 
verdict  for  defendant.— Uausscr  t.  Ader  (La.) 
-866. 

HOMESTEAD. 

I  1.    Aliandeiunemtt  waiver,   or  forfei- 
tnxe. 

Where  the  owner  of  land  on  which  he  has 
Imen  living  rents  it  for  a  series  of  years,  and 
mores  away,  VFithout  reservation  of  any  part 
nf  the  dwellinfr  for  use  as  his  residence,  and 
without  filing  a  claim  of  homestead  exemption, 
m  pfOTided  by  Coda,  |  2066,  be  thereby  aba&- 


dona  his  homestead  in  the  premisea. — ^Bland  r. 
Putman  (Ala.)  61QL 

I  S.   PMteetiMi    aad    emfoMemant  of 

riclite. 

On  the  trial  of  an  Issue  between  the  owner 
of  land  which  has  been  rented  for  several 
years  and  a  judgment  creditor  to  determine 
whether  at  the  time  of  renting  the  owner  re- 
served a  part  of  the  dwelling  for  his  use  mn 
a  residence,  his  testimony  as  to  the  physicsl 
condition  of  bis  wife  is  not  pertinent  and  Bheoki 
be  excluded. — Bland  v.  Putman  (Ala.)  616. 

Where  land  and  movables  are  claimed  as  a 
homestead  and  seized  in  a  jnstice  court,  and  an 
injunction  is  sued  out  in  the  district  oourt,  the 
morablea  may  be  included  in  the  Injonctiaa. — 
Speyrer  r.  Muler  (La.)  S&i, 

HOMlCrDE. 

I  1.  Mwder. 

Where  the  evidence,  on  a  prosecation  for 
murder  in  the  second  degree,  tended  to  idiow 
a  reckless  firing  by  the  defendant,  a  charge 
that  there  must  have  been  an  intent  to  kill  a 
human  being  was  i^perly  refused. — Bailey  t. 
State  (Ala.)  57. 

Where  insanity  b  relied  on  as  a  defense  to 
murder,  the  conrt  cannot  properly  tautrnct  that, 
though  accused  ooald  dlsttoguish  betweea  ri^t 
and  wrong,  he  was  not  guilty,  if  he  was  mored 

to  the  action  by  an  insane  impulse,  conCroUinff 

his  will.— Cawley  v.  State  (Ala.)  227. 

An  instruction,  on  a  prosecution  for  mnrderr 
that  accused  was  not  guilty  if  the  killing  was 
the  product  of  mental  disease,  and  accnsed  com- 
mitted the  act  under  circumstances  which  would 
be  unlawful  if  he  were  sane,  held  properly  re- 
fused.—Cawley  V.  State  (Ala.)  22* 

On  a  prosecution  for  mnrda,  a  charge  as  i> 
premeditation  kM  propar^Rogsdale  t.  State 

(Ala.)  674. 

i  2.  Manslanghter. 

On  a  prosecution  for  mordar,  onder  the  eri- 
dence.  an  instruction  that  defoidant  could  not 
be  convicted  of  aecond-degree  murder  or  first- 
degree  manslaughter  Aela  prop^ly  refused.— 
Barnes  v.  State  (Ala.)  670. 

On  a  prosecution  twe  murder,  an  instruction 
as  to  unintentional  killing  held  proper^r  refus- 
ed, under  Or.  Code,  i  ^€2— Barnes  t.  SUte 
(Ala.)  670. 

On  a  prosecution  for  murder,  under  the  evi- 
dence, an  instruction  to  acquit  Add  properly  re- 
fused—Barnee  T.  State  (Ala.]  C70. 

On  prosecution  for  murder,  an  inatructioa  as 
to  con^iracy  keld  propwly  rtfuaed.— Fergnsoa 

T.  State  (Ala.)  760. 

I  3.   Aaoanlt  wltk  latent  ta  kiU. 

On  prosecution  for  assault  with  intent  to 
murder,  instruction  malung  actual  deadly  po- 
tency of  weapon  a  neQuisite  to  guilt  held  orop- 
erly  refused.-— Christain  v.  State  (Ala.)  G4. 

Act  No.  44  of  1890,  providiug  Oiat  whoever 
shall  shoot,  stab,  cut,  or  strike  any  person  with 
a  dangerous  wea[Kin,  with  intent  to  kill,  shall 
be  deemed  .guilty  of  a  crime,  in  not  obuoxions 
as  deoouudng  as  a  crfana  an  act  which  mirtft 
be  an  innocent  one.— State  t,  Sonler  (La.)  liS. 

An  Indictment  of  ahootliu  with  a  dangerous 
weapon  incladea  assault  wttn  a  dangerons  weap- 
on.—SUte  T.  Colomb  (La.)  351. 

An  indictment  held  to  sufficiently  charge  the 
offense  of  assault  with  Intent  to  ooouoit  mur- 
der.—Knight  V.  SUte  (Flo.)  UO. 

Under  Rev.  St.  f  2*0B,  relating  to  assault 
with  intent  to  commit  any  other  felony,  neither 
a  battery  nor  a  wounding  is  an  eaaeatial  ele- 
ment of  the  offense.— Knisht  v.  SUte  (FlaO  UO. 
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I  4.   E)c«ii*a1ile  or  Jasttflalile  homicide. 

Ou  proBPcution  for  murder,  an  instruction  on 
seU-defense  Acid  properly  refused,  becanae  in- 
culcating the  repudiated  doctrine  that  if  a  de- 
fendant IB  in  a  position  of  advantage  over  hii 
adreriiary,  who  is  aboat  to  asaault  mm,  he  may 
hold  bis  position,  even  to  the  point  ot  slaying 
his  adversarj-,  and  make  no  effort  to  retreat, 
altbougb  liis  dancer  is  not  increased  thereby. 
—Mitchell  V.  State  (Ala.)  132. 

On  prosecatiou  for  murder,  under  the  evi- 
dence, an  inatructiou  held  properly  refused,  be- 
cause open  to  a  coastmction  not  placing  duty 
of  retreat  on  defendant.  —  Mitchell  t.  State 
(Ala.)  132. 

Inatruction  as  to  effect  of  apprehension  of 
imminent  danger  caused  by  demonstrations  of 
tbe  deceased,  or  by  threats  coupled  with  hia 
acta  or  declarations,  held  properly  refused. — 
Jimmersou  t.  State  (Ala.)  141. 

A  reQuented  charge  In  homicide  that  defend- 
ant had  tbe  same  right  to  act  in  self-defense 
as  if  he  had  been  first  attacked,  ereii  though 
the  evidence  shows  tliat  deceased  had  attacked 
defendant's  brother,  and  defendant  liad  inter- 
fered to  prevent  a  farther  attack,  ia  errone- 
ous.— Stevens  v.-  Btate  (iUa.)  270. 

Where  the  defense  is  self-defense,  it  Is  proper 
to  charge  that.  If  the  defendant  fought  to  grat- 
ify his  passion,  he  could  not  be  acquitted  on 
the  plea  of  self-defense.  —  Sanders  v.  State 
(Ala.)  654. 

On  a  prosecution  for  murder,  an  instruction 
held  bad,  in  that  It  diareed  in  effect  that  a 
probable  belief  in  a  necessity  to  kill  would  con- 
stitute self-defense.— Mnun  t.  State  (Ala.)  701. 

While  the  danger  justifying  homicide  may  be 
apparent  only,  yet,  unless  the  circumstances  are 
such  as  to  induce  a  reasonably  cautious  man  to 
believe  that  the  killing  was  necatsnry,  the  ap- 
parent danger  Is  no  defense,  though  tbe  sltiyer 
acted  in  good  faith.- Lane  v.  State  (Fla.)  896. 

Instruction  in  a  homidde  case  on  self-defense 
had  erroneous.— Lane  v.  Btate  (Fla.)  896. 

A  honiI<^de  Is  justifiable  when  there  Is  a  rea- 
sonable ground  to  apprehend  a  design  to  com- 
mit a  felony  or  do  great  personal  iujury,  and  im- 
minent danger  of  such  design  being  accomplish- 
t-d.— Lane  V.  State  (Fla.)  896. 

I  B.    laftlotmemt  aad  iMforatatlOB. 

An  indictment  eharclng  in  one  couot  the  mur- 
der of  six  persons  held  not  bad  for  daplicity.— 
SUte  ▼.  Batson  (La.)  478. 

(  6.   Erldeiioe  —  AdmlaatbUlty  in  scae- 
nl. 

On  s  prosecution  for  murder  hi  the  second 
degree,  examination  in  rebuttal  held  competent 
to  show  surrounding  facts  and  ciroamstanees. 
—Bailey  v.  Btate  (Ala.)  57.  . 

When  defendant  hrtroduces  no  evidence  of 
the  bad  character  of  deceased,  evidence  of  bis 
threats  to  kill  defendant,  and  that  deceased 
had  illicit  intercourse  with  defendant's  wife, 
does  not  entitle  the  state  to  show  the  good 
charactw  of  deceased.  —  Jimmerson  v.  State 
(Aia.)  141. 

Evidence  of  former  dlfflcnKies  between  de- 
fendant and  deceased  held  not  admissible  on 
trial  for  homicide.— Jimmerson  v.  State  (Ala.) 
141. 

The  defendant,  against  whom  deceased  is 
claimed  to  have  made  threats,  may  be  asked 
on  cross-examination  if  he  had  not  heard,  prior 
to  the  killing,  tliat  deceased  was  going  to  leave 
the  ueighborhood.— Jimmerson  v.  State  (Ala.) 
141. 

Where  defeudaut  testifies  that  he  had  sworn 
out  a  warrant  against  depfaseil  prior  to  the 
homidde,  and  that  deceased  was  placed  under 
bonds  to  appear  before  tbe  grand  juo'i  evidence 


that  defendant  so  acted  under  advice  of  counsel 
is  inadmissible.— Jimmerson  v.  State  (Ala.)  141. 

On  a  prosecntioQ  for  murder,  held  error  to 
exclude  testimony  by  accused  that  deceased  was 
in  the  habit  carrying  a  {ristol.— 43awley  v. 
State  (Ala.)  i/i. 

On  a  prosecution  for  murder,  held  competent 
to  Question  a  witness  as  to  obstructions  prevent- 
ing a  person  leaving  deceased's  honse  from  being 
seen,  as  showing  that  accused  saw  deceased  as 
he  went  alotu:  the  road  from  bis  house. — Caw- 
ley  V.  State  (Ala.)  227. 

In  a  prosecution  for  murder,  evidence  that  a 
few  days  before  the  killing  defendant  threat- 
ened to  kill  deceased  is  admissible  to  show 
malice.— Richardson  v.  State  (Ala.)  249. 

'Evidence  that  an  assault  with  intent  to  kill 
was  made  in  defense  of  a  third  person  held 
inadmissible,  where  such  third  person  had  vol- 
nntnrily  entered  into  the  quarrel.— Surgioer  v. 
State  (Ala.)  277. 

T^^ere  the  evidence  was  circumstantial,  the 
state  could  show  that  the  deceased  had  lutd  a 
difficulty  with  defendant's  brother  on  the  day 
previous  to  the  killing.— Sanders  t.  State  (Ala.) 

The  state  could -show  that,  after  a  difUculty 
on  the  day  previous  between  defendant  and 
deceased,  defendant  and  his  brother  had  re- 
turned to  the  place  where  deceased  was  shot, 
armed  with  plstdls. — Benders  t.  State  (Ala.) 
H54. 

On  a  prosecution  for  murder,  evidence  of  a 
statement  by  defendant  that  he  would  kill  de- 
ceased if  she  did  not  do  what  he  wanted  her 
to.  was  admissible.- BocDes  v.  State  iAla.)  670. 

On  a  prosecution  for  mnrder,  where  defend- 
ant was  the  aggressor,  evidence  that  deceased 
had  previonsly  threatSDed  him  Meld  inadmissl- 
ble.-^{agsdale  t.  State  (Ala.)  674. 

On  prosecution  for  murder,  held  proper  to 
exclude  evidence  that  defendant  bad  said  some- 
thing to  his  wife  about  her  not  associating  with 
the  wife  ot  deceaseds— Mann  t.  State  (Ala.) 
704. 

On  a  prosecution  for  murder,  certain  testi- 
mony held  admissible  in  tbe  rebuttal  of  de- 
fendant's teettmony.— Uairo  v.  State  (Ala.)  701. 

On  a  prosecutiOB  for  mntder,  ^eertaln  testi- 
mony held  admissible,  oa  showmg  malice  and 
formed  design,  and  that  the  shooting  had  not 
been  in  self-defense.— Ttfann  v.  Stale  (Ala.)  704. 

On  a  prosecution  for  murder,  testimony  tend- 
ing to  acoonut  fior  defendant's  not  being  a  more 
robust  man  held  properly  excluded.— Mann.  T. 
State  (Ala.)  704. 

Where  accused,  on  trial  far  murder,  had  left 
certain  things  in  the  hands  of  a  citlzao  and  dis- 
appeared, aiul  among  them  was  a  vest  supposed 
to  belong  to  the  accused,  in  the  jiocket  of  which 
was  a  dacumant  signed  in  accused's  name,  held, 
that  the  vest  and  tbe  document  were  properly 
admitted  as  clrcumsbuitial  evidence,  without 
proof  of  the  liandwrlting  or  signature  of  such  io- 
strument.- State  v.  Batson  (La.)  478. 

On  a  prosecution  for  murder,  held  error  to  ad- 
mit evidence  relative  to  a  pair  of  overalls  in 
the  poseesBioD  of  the  state,  said  to  have  been 
tound  near  defendant's  place  of  business;  and 
to  bear  blood  stains  and  have  the  appearance 
of  having  been  washed. — Johnson  v.  State 
(Miss.)  40. 

On  the  ti-ial  ot  defendant,  accused  of  the  mur- 
der of  a  revenne  ofHrcr,  the  admission  of  evi- 
dence that  he  stated,  a  yeox  before,  after  an 
officer  had  been  shot,  that,  "if  they  didn't  quit 
bntlieriug  out  there,  there  would  be  more  of 
them  shot ;  that  he  didn't  mean  that  he  would 
do  it,  but  it  would  be  dooe,"— AeM  error.— Owens 
V.  State  (MIbs.)  152. 
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I  7.   ~mmm  "Djing  deeluattouB. 

DeclarationB  of  one  in  extremis  held  admissi- 
ble as  dying  declarations.— Milton  t.  State 
<Ala.)  66». 

A  dying  declaration  mast  go  in  u  a  wtiole* 
and  i«  not  Inadmissible  because  some  of  itm 
statements  of  themselves  wonld  be  inadmis- 
sible.—SUte  T.  Carter  (Ia.)  183. 

i  8.    ^—  Proaeediacs  at  inquest. 

The  proems  Terbal  of  tbe  coroner's  ioqaest  is 
admissible  in  evidence  on  a  trial  for  mnrder, 
to  show  the  death  and  the  canse  Qtneof.— ^tate 
T.  Baptiste  (La.)  371. 

I  0.  trUL 

Evidence  held  to  require  snbrnlerion  of  tha 
ouestion  of  defendant  a  guilt  to  the  Jurr*— 
Bichardson  v.  State  (Ala.)  249. 

Evidenee  held  not  to  show  as  a  matter  of 
lav  that  defendant  acted  in  self-defense.— 
Richardson  t.  State  (Ala.)  248. 

On  a  prosecatlon  fbr  mnrder,  an  Instmction 
that  defendant  was  entitled  to  an  acqnittal  on 
his  own  testimony  held  properly  refnaed.— Mann 
T.  State  (Ala.)  704. 

On  prosecution  for  murder,  question  of  con- 
spiracy held  one  for  jary^Ferguson  v.  State 
<Ala.)  760. 

On  prosecutiou  for  mnrder,  an  Instruction 
held  properly  refnsed,  because,  as  applicable  to 
the  case^  it  assumed  the  slayer  free  from  fault 
in  brinKiug  on  the  difflcolty.- Mitchell  v.  State 
<AJa.)  132. 

On  prosecntiou  for  mnrder,  an  infctruction  on 
self-defense  held  properly  refused,  because  it  did 
not  hypothesixe  the  oellef  of  defendant  that  be 
was  m  imminent  peril.— Mitchell  v.  State  (Ala.) 
132. 

On  prosecution  for  murder,  an  Instruction  held 
properly  refused,  as  not  clearly  stating  tbe  doc- 
trine of  imminency  of  peril,— Mitchell  v.  State 
<AIa.)  132. 

On  prosecution  for  murder,  an  Instruction 
held  properly  refnsed,  if  for  no  oth«-  reason,  be- 
cause it  ignored  any  reference  to  defendant's 
part  in  commencing  the  difficulty. — Mitchell  t. 
State  (Ala.)  182. 

On  pi-osecution  for  murder.  Instructions  that. 
nnder  certain  facta  hypothesized,  defendant  was 
tiot  tbe  aggressor,  held  prooerly  refused.  — 
MitcheU  T.  State  (Ala.)  132. 

A  requested  instruction  as  to  reasonable 
doubt  held  erroneous.  —  .nrnmerson  v.  State 
lAla.)  141. 

An  Instruction  as  to  self-defense,  which  ig- 
coies  the  doctrine  of  escape,  is  erroneous.— 
JlmmerBOD  v.  State  (Ala.)  141. 

A  requested  instruction  as  to  self-defense  held 
erroneous,  as  argumeutatire,  misleading,  ignor- 
ing the  doctrine  of  escape,  and  not  hypothesiz- 
ing the  reasonable  belief  of  defendant  that  he 
was  in  p«-il.— Jimmeraon  v.  State  (Ala.)  141. 

j  10,  —  lastnotloikB. 

Requested  instructions  on  self-defense  held 
erroneous.  —  Jimmerson  t.  State  (Ala.)  141; 
Scott  V.  SUte  (Ala.)  633. 

On  a  prosecution  for  murder,  held  proper  to 
refuse  an  instruction  that  under  certain  cir- 
cumstances accused  was  authorized  to  anticipate 
deceased  and  fire  first-^wley  T.  State  (Ala.) 
227. 

On  a  prosecution  for  murder,  an  instruction 
held  erroneous  as  assuming  that  certain  postu- 
lated facts  created  imminent  peril,  and  so  mvad- 
ing  the  province  of  the  jury.- Cawley  v.  State 
(Ala.)  227. 

Where  there  is  evidence  of  a  conspiracy  be- 
tween defendants  in  homicide,  who  were  armed 
with  pistols,  and  thur  father,  who  used  a 


rifle,  a  requested  charge  that  defendant  must  be 

acquitted  if  deceased  was  killed  with  a  rifl<> 
ball  is  erroneous  for  omitting  any  reference 
to  the  conspiracy. — Stevens  v.  State  (Ala.)  270. 

A  requested  charge  on  self-defense  held  not 
to  sufficiently  hypothesize  freedom  from  fault 
in  bringing  on  the  difflenlty.— Watkins  t.  State 
(Ala.)  §277 

A  requested  charge  on  self-defense  held  erro- 
neous in  ignoring  freedom  from  fault  in  bring- 
ing on  the  difficulty.- AVatkins  v.  State  <Ala.) 
027. 

A  requested  charge  on  sdf-defense  held  erro- 
neous in  not  submitting  to  the  jury  whether 
the  facta  were  sufficient  to  show  imminent  pt>rll 
to  Ufe  or  limb.-W8tkins  t.  SUte  (Ala.)  62T. 

Instruction,  on  a  prosecnitoi  for  murder,  that 
if  defendant's  brother  shot  deceased  defendant 
was  not  guilty,  held  pnqrerly  refused.— Sandeni 
V.  State  (Ala.)  654. 

Held  proper  to  charge  that,  if  defendant  on- 
lawfully  and  with  malice  aforethought  killeJ 
deceased,  defeudant  was  guilty.— Sanders  v. 
State  (^a.)  654. 

Instruction  as  to  self-defense  hdd  faulty.— 
Sanders  v.  State  (Ala.)  654. 

On  a  prosecution  for  murder,  an  instnu^ion 
held  properly  refused,  in  that  it  charged  on  the 
right  to  kill  in  self-defense,  without  instruct- 
ing aa  to  the  constituentB  tliereof.— Uann  t. 

State  (Ala.)  704. 

On  a  iffosecutlon  for  mnrder,  held  proiter  to 
refuse  an  instruction  because  It  pretermitted 
all  reference  to  the  duty  of  retreat,  wb»e  re- 
treat will  not  increase  the  p^.— Mann  t. 
State  (Ala.)  704. 

On  prosecution  for  murder,  certain  instruc- 
tions held  properly  refused,  for  that  they  pre- 
termitted tbe  doctrine  ot  retreat. — Mann.  v. 

State  (Ala.)  701. 

On  a  prosecution  for  murder,  an  Instniction 
held  oroperly  refused,  in  that  it  pretermitted  the 
doctnoe  of  retreat— Mann  v.  State  (Ala.)  T04. 

On  a  prosecution  for  murder,  an  instruction 
held  properly  refused,  because  it  required  an 
acquittal  unless  the  jury  should  believe  that 
defendant  provoked  the  difficulty.— Mann  v. 
Sute  (Ala.)  701. 

On  a  prosecution  for  murder,  an  instruction 
held  properly  refused,  for  that  it  would  have 
authorized  an  acqnittal  on  the  ground  of  self- 
defense,  though  the  jury  might  have  found 
that  defendant  could  have  retreated  in  safety. — 
Mann  v.  State  (Ala.)  704. 

Instruction  In  a  homicide  case  on  self-defcn)^ 
Acid  not  cured  by  other  instructions. — Laue  v. 
State  (Fla.)  886. 

Instruction,  In  prosecntion  for  homicide,  as  to 
the  effect  of  proof  of  tlireats  by  deceased  prior 
to  the  killing,  Aeld  erroneous. — Lane  t.  State 

(Fla.)  896. 

An  Instruction  that,  to  establish  self-defense, 
the  accused  must  "satisfy  the  jury"  that  his  ac- 
'  tioQ  was  necessary,  etc.,  is  erroneous  aa  impos- 
ing on  the  accused  too  great  a  burden  of  proof. 
—Lane  v.  State  (Fla.)  8M. 

The  giving  of  an  fustructlon  In  a  prosecution 
for  mnrder,  and  refusal  of  au  instruction  re- 
fjuested,  which  limited  the  jury  to  the  fact 
that  deceased  was  ahot  In  the  back,  without  al- 
lowing them  to  consider  how  he  came  to  be  so 
Rliot.  heid  reversible  error.— Sullivan  t.  State 
(Miss.)  2. 

Facts  held  to  call  for  an  instruction  on  man- 
slaughter.—Strickland  V.  State  (Miss.)  921. 

Au  instruction  that  it  Is  murder  to  kin  under 
certain  circumstances,  though  there  was  no  Ae- 
sign  to  kill  any  particular  person,  held  inapyli- 
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cable  to  the  facts.— Strickland  t.  State  (Miss.) 
921. 

An  tnstmctlon,  !□  a  prosecution  tor  homicide, 
that  the  itaj  enoald  tind  defendant  goiltjr  of 
manslaaicnter.  nnlem  tb»  conrlcted  him  of 
mnidef,  Md  erroneoua.— Wood*  r.  State  (Mlw.) 
90& 

I II.    Verdlvt. 

The  verdict  iu  a  prosecatlon  for  murder, 
though  not  in  proper  form,  held  eufflcient  to 
support  the  judgment.— Durrett  v.  State  (Ala.) 
234. 

A  written  verdict  in  homidde.  coualdered  In 
connection  with  an  oral  examination  of  the 
Jury,  hetd  sufficient  to  anstain  a  Judnnent  of 
conviction.— Stevens  v  State  (Ala.)  270. 

A  verdict  held  to  sufficiently  find  defendant 
euilt7  of  maoHlaugbter  in  the  first  degree.— 
Watkins  v.  State  ^la.)  62T. 

i  IS.  Kew  trlaL 

Newly  discovered  evidence  held  to  entitle  de* 
fendant,  convicted  of  murder,  to  a  new  trial. — 
Buckuer  v.  State  (Miss.)  920. 

1 13.  Appeal  and  error. 

On  appeal  from  a  convictiou  of  manslaughter 
under  ao  iodictmeut  for  murder,  the  refusal  of 
Instructions  having  reference  to  mnrder  re- 
quire* DO  eonalderatton.  —  Mitchell  v.  State 
CAla.)  182. 

On  a  prosecatlon  for  mnrder,  an  instmetion 
as  to  burden  of  iMroot  of  self-def6nae,  tiiongh 
erroneoas,  hM  harmleaa,  where  defendant  was 
the  ag^renor.— Bagsdale  v.  State  <AU.)  674. 

1 14.  SeBienee  anA  vimlsbmeiit. 

Prior  to  sentencing  defendant  in  a  capital 
rase,  he  ahonid  be  asked  whether  he  had  any- 
thing to  Bay  wbv  sentence  should  not  be  pro- 
nounced against  him.— State  v.  Ikenor  (La.)  74. 

HOUSEBREAKING. 

See  "Burglary.** 

HUSBAND  AND  WIFE. 

See  "Curtesy";   "Divorce";  "Marriage.** 
Adultery,  see  ".\dultery." 
Competency  as  witnesses,  see  "Witnesses."  |  2. 
Kif^hts  of  survivor,  see  "Executors  and  Admin- 
istrators," {  3. 

I  1.  CoBTeranoea,  eontraots,'  and  otber 
tranaaotiona  between  hnsband 
and  wife. 

Where  immovable  property  purports  to  have 
been  sold  by  a  husbnnd  to  his  wife  for  a  cer- 
tain sum,  the  title  Is  invalid  on  its  face,  the 
apparent  consideration  not  being  within  the  ex- 
ceptions provided  by  Civ.  Code,  art.  2446,  and 
the  property  is  liable  for  the  husband's  debts.- 
Kusn  V.  Landers  (La.)  95. 

The  validity  of  a  conveyance  of  immovable 

Eropei-ty  In  Louisiana,  and  the  capacity  of  a 
nsband  and  wife  to  deal  with  each  other  In  re- 
spect thereto,  are  to  be  determined  by  the  laws 
of  Loui8ians. — Kush  v.  Landers  (La.)  05. 

A  sale  of  immovables  between  husband  and 
wife  can  be  made  only  in  the  cases  and  for  the 
consideration  as  provided  in  Civ.  Code,  art. 
24^0,  and  the  burden  of  proof  rests  upon  the 
party  scekiuK  to  maintain  the  validity  of  the 
Bflle. — Rush  V.  Landers  (La.)  96. 

Where,  on  conveyance  of  immovables  by  a 
husband  to  his  wife,  the  claim  is  made  that  the 
consideration  was  a  debt  for  money  belonging 
to  the  wife  used  by  the  husband.  It  mast  be 
shown,  where  the  parties  are  domiciled  In  an- 
other state,  that  by  reason  thereof  the  husband 
became  the  debtor  of  the  wife,  that  the  debt 
existed  nt  the  time  of  the  conveyance,  and  that 
32So.-«7 


the  property  was  conveyed  in  consideration  of 
such  debt.— Rush  v.  Ijandera  (La.)  SS. 

Where  a  hnsband,  domiciled  in  another  state, 
conveys  property  to  his  wife  for  a  debt,  wheth- 
er the  husband  becomes  the  debtor  of  the  wife 
by  taking  and  using  her  woperty  depends  upon 
the  law  of  the  domicile.— Rush  v.  Landers  (La.) 
95. 

Under  the  provisions  of  Code  1880,  Const. 
1890,  and  Code  1892,  a  contract  is  valid  where- 
by a  wife  for  a  sufficient  consideration  releases 
all  claims  on  her  husband's  estate,— Wyatt  t. 
Wyatt  (Miss.)  817. 

I  2.   Wife's  separate  estate. 

Where  a  wife  executed  a  mortgage  of  her 
property  to  secure  her  husband's  debt,  believing 
that  the  mortgage  was  on  his  property,  she  is 
not  estopped  to  assert  the  invalidity  of  the  mort- 
gage.—Russell  V.  Peavy  (Ala.)  492. 

A  mortgage  by  a  married  woman  of  her 
property  to  secure  her  haid>and'8  debt  held  void. 
— RusseU  V.  Peavy  (Ala.)  492. 

Uuder  facts,  held,  that  husband's  creditor  was 
entitled  to  subject  to  his  debt  substituted  cer- 
tificates beloDfcing  to  the  wife;  the  wife  having 
consented  to  the  original  pledge  In  the  manner 
prescribed  by  Const  1895.  art  11,  I  1.— Spring- 
field Co.  V.  Ely  (Flft.)  892. 

Under  the  express  provisions  of  Const.  1886, 
art  11,  S  1,  a  married  woman's  consent  that  her 
separate  property  shall  be  liable  for  her  hus- 
band's debta  most  be  In  writing  and  executed 
according  to  the  law  reapecting  married  women's 
conTeyances.— Springfield  Co.  t.  Ely  (Bla.)  892. 

The  presence  of  the  husband  temporarily  in 
the  state  is  not  the  presence  of  the  wife,  requir- 
ed by  Civ.  Code,  art.  2437,  to  enable  her  to  sue 
for  separation  of  property. — Carter  t.  Morris 
Building  &  Land  Imp.  Asa'n  (La.)  473. 

Where  a  wife  has  never  returned  to  the  place 
of  matrimonial  domicile,  she  Is  not  authorized 
to  sue  her  hosband  for  separation  of  property; 
she  not  havtDK  complied  with  Rev.  Civ.  Code, 
art.  2437.— Garter  v.  Morris  Building  &  Land 
Imp.  Ass'u  (La.)  473. 

The  courts  sre  without  jurisdiction  to  great 
to  husband  and  wife,  not  residing  within  the 
state,  a  decree  of  separation  of  property. — Car- 
ter V.  Morris  Building  &  IabA  Imp.  Ass  n  (La.> 
473. 

f  3.   Commnnltr  propertj. 

A  policy  of  life  Insurance.  Issued  to  a  married 
man  during  the  existence  of  the  community. 
held  to  fall  mto  the  community,  and  not  Into  the 
separate,  estate  at  his  death.— Succession  of 

Buddig  (La.)  361. 

{  4.    Separatlom  mmd  aepar»ta  mmlsite- 
nanoe. 

The  amount  received  by  a  wifa  in  considera- 
tion of  release  of  all  claims  on  her  husband's 
estate  held  sufficient  to  support  the  transac- 
tion.—Wyatt  T.  Wyatt  (Miss.)  317. 

ILLEGITIMATE  CHILDREN. 

See  "Bastards." 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT, 

See  "Constitutional  Law,"  |  2. 

IMPANELING  JURY. 

See  '^ury,'*  |  B. 

IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  |  4. 
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IMPUED  CONTRACTS. 

8b6  "Aoconnt  BtatMr*;  'IfoMy  Paid";  *^ork 
and  lAbor." 

IMPRISONMENT. 

See  "False  ImprlBODment" 

Habeas  eorpos,  see  "Habeai  Corptu." 

IMPROVHMENTS. 

JAeat,  Bee  "Mechanica*  Liens." 
Public  ImproTements,  Bee  "Mimldpal  Onpo- 
rations."  f  4. 

INCOMPETENT  PERSONS. 

See  "Iiuue  Pereons.** 

INDEMNITY. 

Sea  *H3naTant7";  "Principal  and  Saretr." 

INDICTMENT  AND  INFORMATION. 

''Grand  Tmr.** 


For  porNoulor  offenaet. 


><Bobbei7. 

Asaavit  vith  Intent  to  Ull,  see  *'Hinnidde,'*  | 

8. 

tnjoriog  salmals,  see  "Animals." 

i  I.    FlKdiBE  and  flllnE  of  Jjidiotmettt 
o»  vreseMtBwmt. 

The  weignt  of  ttie  evidence  on  wUch  tbe 
frand  Jury  acted  in  finding  an  indictment  can- 
uot  be  inquired  into.— Hall  t.  State  (Ala.)  TfiO. 

The  orersiriit  of  a  district  attorney  tn  not 
rfgninv  an  indictment  was  not  fatal  to  It.— State 
fnUianiB  (La.)  172. 

I  S.   Revmlaltes  Mtd  umUmimmmy  of  Mem- 
■atloK. 

An  indictment  for  larceny  was  not  bad,  be- 
cause it  failed  to  aver  the  Christian  name  Of 
the  owner  of  tke  stolen  property. — Low%  t. 
State  (Ala.)  273. 

An  indictment  for  larceny  was  not  bad  be- 
cause it  failed  to  aver  the  Christian  name  of 
the  owner  of  the  stolen  propaty,  and  that  such 

Christinn  iinme  was  unknown  to  tbe  grand 
jury.— Crittenden  r.  State  (Ala.)  273. 

Where.  In  an  indictment,  the  name  of  accosed 
is  given,  followed  by  "alias"  and  another  name, 
"allfls"  stands  for  *%lias  dictum,"  and  indicates, 
not  that  the  person  referred  to  Is  called  by  botii 
names,  but  that  he  is  cfllled  by  one  or  the 
other.— Ferguson  v.  State  (Ala.)  760. 

An  indirtment  must  state  the  county  within 
which  the  ofFmise  was  committed. — Mcl^nie  v. 
State  (FU.)  78G. 

Where  a  statute  creates  an  offense,  and  sets 
ont  the  facts  constituting  it,  It  mar  be  anffl- 
ciently  charced  in  the  laneiiage  of  the  statute, 
—State  T.  Sonier  (La.)  175. 

I  8.    Joinder  of  parties,  oVemaes,  aad 

oonnts,  dnnlloitT,  and  election. 

An  indictment  which  charged  two  offenses, 
both  a  pert  of  the  Mime  transaction,  was  not 
bnd  for  duplicity.— Crittenden  r.  State  (Ala.) 
273. 

Under  Code,  S  4013,  an  indictment  for  lar- 
ceny charging  two  offenses  of  the  same  char- 
acter held  not  bad  for  duplicity. — Ix>we  t.  State 
(Ala.)  273. 


Where  an  indictment  for  robbery  oHitaiaed 
three  counts,  charging  the  taking  in  the  first  ot 
HO  cmta  In  the  second  ot  a  biuch  mt  ixn  and 
In  tbe  ttird  of  a  knife,  the  atato  eonld  not  be 
rednired  t»  elect— NevUl  t.  State  CAla.)  5Ml 

An  Indictment  against  two  for  honddde,  chnr- 
ging  that  "each  of  his  malice  afGrethonght"  did 
then  and  there  kill  deceased.  Md  snffldeBt.— 
Woods  V.  State  (Mias.)  8d& 

I  4.    Motion  to  4«Bok  ww  and 

demavrer. 

A  motion  to  quash  an  tuActment  on  the  gronn  i 
that  it  was  found  npou  ill^al  and  Inooinpetei.t 
eridenoe,  aod  that  the  witnesses  were  not  swom 
according  to  law,  was  properly  ovemiled,  where 
DO  evidence  was  offered  to  aostidn  anch  allega- 
tlona.— Gdson  t.  State  (Ala.)  308. 

Former  jeopardy  furnishes  do  groaod  for 
quashing  an  indictment,  bnt  diould  be  ^ccul- 
ly  pleaded,  before  the  plea  of  not  gailt7.--JotB- 
Boo  T.  SUte  (Ala.)  724. 

Motion  to  quaeh  should  be  before  plea  to  in- 
dictment.—Johnson  T.  State  (Ala.)  724. 

I  B.  Amendnent. 

An  amendment  of  a  count  b  an  fnffictmeiit 
ao  ma  to  charge  tbe  offense  against  the  defend- 
ant In  the  eame  name  as  used  In  the  first  counL 
keU  pn^erly  granted,  under  Code.  I  1435.— Orr 
T.  State  (MiaaJ  096. 

}        iMnoa,  proof,  and  TOaiano^ 

On  prosecution  for  aaaault  and  battar,  htld 

E roper  to  refnse  certain  instmctiCHis,  reqaeetM; 
y  defendant,  rekitlTe  to  afiesed  wianee  be- 
tween indictment  and  proof.— Walker  t.  State 

(Ala.)  706. 

On  prosecution  for  aaaault  and  battery.  Mi 

proper  to  deny  a  motion  to  exclude  testimony 
of  one  assaulted  on  ground  ahe  waa  not  one 
named  in  indictment— Walker  t.  State  (AIa.k 
703. 

Facts  held  to  show  no  Tarianee  betwem  in- 
dictment for  perjuiT  and  eridencewBradford  t. 
State  (Ala.)  W, 

Vader  an  information  charging  defendant 
with  receiring  stolen  property,  acta  and  de<-- 
larations  of  the  thief,  made  at  the  time  of,  and 
in  connection  with,  and  tending  to  pnvn.  the 
larceny,  are  admiaaible.— Antiumy  t.  State 
(Fla.)  818. 


I  T. 


of  oSonae  Imelmdod  in 


Convlotioa 
oharce. 

Under  an  -indictment  for  robbor,  there  may 
be  a  conTiction  for  assault  with  intait  to  rob. 
for  larceny,  for  attempt  to  rob,  for  assault,  or 
for  SB  aaaault  and  battery.— Rambo  t.  State 
(Ala.)  6S0. 

On  a  proseeiitiM  for  robboTi  eccaeed  mmr  be 
convicted  of  an  ■aasnlt  witk  iatmt  to  veh.— 
Cook  T.  State  (Ala.)  «a6. 

INDORSEMENT. 

Of  bill  of  exchange  or  promissoxy  oote,  see 

"BiUs  and  Notea,^  |  2. 

INFANTS. 

See  ''Onardbn  and  Ward." 

Competency  as  witnesses,  see  ''WhneHn^*  |  S. 

S  1.    DiaabtUtiea  in  ceneraL 

A  minor's  marriage  without  the  conaent  of 
her  tutrix,  though  in  erety  respect  legal,  will 
not  emancipate  her  from  ^babifitiea  of  adnor- 
Ity^oillebert  T.  Orsnlar  (La.)  288L 

9  2.    Property  and  oonTernnooo. 

Mere  silence,  without  any  potritiTO  act  does 
not  amount  to  an  afflrmance  of  a  deed  execut- 
ed by  an  infant.— Shipp  t.  McKeo  (MOn.)  2SL 
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INHERITANCE. 

Set  Descent  and  DlBtribnUon.** 

INiUNCTtON. 

Beviev  of  order  of  dissolation,  sec  "Appeal  and 
£iTor."  i  1. 

Beatmlnlng  paTtlciOar  acta  or  proceedings. 
Kxeciition,  see  "IQzecution,"  {  2. 
Takuw  or  injnrT  to  propB-^  for  public  use, 

see  "Eminent  Domaui,"  S  i. 

t  1.   Hatare  and  crouds  in 

On  appeal  from  refusal  to  dhsolve  temporary 
injuDction  a^Iust  encroachment  on  a  city 
street  by  a  building,  relative  degree  of  injury 
to  parties  from  grant  or  refusal  of  Injunction 
held  immaterial.  —  First  Nat  Bank  t.  Tyson 
<Ala.)  14-k 

I  2.    Snbjects  of  proteetloa  and  relief. 

Pending  action  by  the  state  to  determine  the 
TalidJty  of  a  corporate  organization,  It  has  the 
rieht  to  hare  all  matters  held  in  abeyance  by  an 
injouction.— State  t.  New  Orleans  Debenture 
Redemption  Co.  (La.)  102. 

Where  a  contractor  undertakes  to  build  a 
railroad,  tbe  fact  that  be  hat  assonbled  materi* 
als  vhich  be-  contemplates  naiug  glTes  the  oth- 
er contracting  par^  no  right  to  eiuoln  him  from 

moTlng  it  elsewhere. — Cameron  v.  Orleans  & 
J.  Ry.  Co.  (La.)  20& 

Tbe  fact  that  a  contractor  has  assembled 
certain  materinl  for  the  purpoaea  of  the  contract 
does  not  entitle  the  other  party  to  an  injunc- 
tion to  prohibit  the  contractor  tram  removing 
the  same.— Orleans  &  J.  Ry.  Go.  t.  Internatlon* 
al  CooaL  Go.  (La.)  31S. 

i  2^  Aetiou  for  imJwwtlMU. 

An  affidavit  for  in^oetioa  in  tbe  words,  "I 
swear  that  all  the  facts  contained  in  tbe  fore- 
goiug  petition  are  true,"  Is  saffldent. — Speyrer 
V.  MiUer  (La.)  024. 

i  3.   Preliminary  and  interloevtorr  In- 
Junctions. 

Where  the  amoant  In  whldi  bond  should  be 
glTeii  has  not  been  fixed  by  the  judge,  the  In- 
junction must  be  diasolTed.— Spayrw  t.  Miller 

(La.)  fi24. 

Statuiory  damngeB  on  dissolution  will  not  be 
allowed,  where  tbe  court  cannot  say  that  the 
eonltable  remedy  of  Injunction  baa  been  abased. 
— ^9p^yTer  t.  Miliar  (La.)  624. 

An  order  requixiug  a  bond  to  be  fdven  each  of 
the  defendants  is  not  complied  with  by  giving 
bond  in  favor  of  the  defendants  Jointly.— Spey- 
rer V.  Miller  (La.)  624. 

Under  Code  1892,  S  667,  a  pr^minary  man- 
datory Injnnctlon  requiring  an  electric  light 
company  to  remove  Its  poles  from  a  pnblie 
thorongnfare  should  not  isane,  unless  there  cau 
be  no  reasonable  doubt  of  its  propriety. — Gulf 
Coast  Ice  Mfg.  Co.  v.  Bowers  (Miss.)  113. 

I  4>   IdnbtUtlaa  am  beaids  or  widertak- 
Ines. 

Under  Code,  S  788,  a  right  of  action  on  an 
fnjunrtlon  bond  accrues  on  dissolution  of  the 
DreHmlnaiT  Injunctfon.— Jesse  Freucb  Piano  & 
Organ  Co.  t.  Forbes  (Ala.)  (t7& 

Attorney's  fees  for  resisting  an  effort  to  have 
a  decree  dissolriiiK  an  injunction  set  aside  are 
recoverable  on  the  injunction  borwi.  —  Jesse 
Frendi  Piano  St  Organ  Ck>.  t.  Forfaea  (Ala.) 
878. 

IN  PAIS. 

Ostoppel,  aae  **BBtoppel.*'  |  9, 


INQUEST. 

Of  ooroner,  see  "Homicide,"  fiS  6-& 

INSANE  PERSONS. 

Insanity  as  defense  in  crimiual  prosecution,  see 
"Criminal  Law,**  i  1;  "Homicide,"  S  1. 

I  1.  AetftoM. 

Where  a  curator  for  a  co-owner,  who  is  Inter- 
dicted, refosea  to  (lualify,  tbe  other  co-owners 
may,  for  tbe  purpose  of  partition,  provoke  the 
appointment  of  a  special  curator  to  represwt  his 
lnterests.-SalUer  t.  Boafeeet  (La.)  888. 


INSANITY. 

Effect  on  criminal  responsibility, 
Law."  I  1;  "Homicide."  |  1. 


"(Mmlnal 


INSOLVENCY. 

See  "Assignments  for  Benefit  ef  Oredltors"; 

"Bankruptcy." 
Of  corporation,  see  ''Gorporatlons,"  I  6. 
Of  docedeut,  aee  "Bzecntooi  and  Adminiatra- 

tora,"  I  7. 

INSTRUCTIONS. 

In  dvil  actions,  see  "Trial,"  ff  4. 
In  criminal  prosecutjons,  see  ^'Crimtntl  Zaw," 
{  21;  "Homicide,"  {  io. 

INSURANCE. 

S  1*   The  oantraet  in  ceneral. 

Facts  stated  under  which  btli,  that  an  Insur- 
ance i>olIcy  would  be  reformed  in  equity,  so  as 
to  make  It  payable  to  the  insured's  belra,  and 
that  recovery  could  be  had  thereon  In  eqnilr  as 
part  of  the  reformation  suit— Taylor  r.  Cflena 
Falls  Ins.  Co.  (Fla.)  887. 

Where  a  fire  insurance  policy  is  made  payable 
to  the  holder  of  the  legal  title,  who  is  dead  at 
the  time  of  its  execution,  no  recorerr  can  be 
bad  at  law  by  his  heirs  without  a  reformation 
in  equity.— Tiylor  t.  Olena  Falls  Ink  Oe^  (Tla.) 
887. 

Facts  stated  under  wMA  held,  that  a  Umlta- 
Hon  in  an  insoranoe  policy  on  bringing  suit  was 
avoided,  and  that  suit  in  equJ^  to  reform  tbe 
policy  could  be  maintained. — ^Ikylor  t.  Glens 
Falls  In&  Oo.  (Fla.)  887. 

The  failure  of  an  insured  to  read  the  policy, 
even  though  he  has  an  opportunity  therefor,  Is 
not  such  wches  as  will  preclude  him  from  hav- 
ing the  policy  reformed  for  miatakb— Taylor  t. 
Olens  Falls  Ina.  Co.  (Fla.)  88T. 

I  a.   C—aellatioa,  ■nvMnder,  aboUtan- 

ment,  or  resolaslon  of  ynllor. 

Facts  stated  under  which  held,  that  an  at- 
tempted cancellation  of  an  Insurance  policy  was 
a  nnllity.  and  the  inaorance  eompanr  lUu>la.— 
Taylor  t.  Glena  FallB  Xna.  Co.  OTUl)  887. 

i  3.  Avoldanoe  of  poliey  for  misrepre- 
sentatlon,  fraud,  or  brenoh  of 
warrantr  or  eondltlon. 

Plea  held  not  to  show  that  statements  of  in- 
sured were  made  warranties.— Mntual  Ben.  life 
Ins.  Co.  V.  Lehman  (Ala.)  788. 

I  4.  Estoppel,  walTai^   <_  _ 
nffeotins  rlskt  to  an 

felt  p^oy. 

Conditions  under  which  part  paymoit  of  in- 
surance money  is  waiver  of  breach  of  warranty 
considered.— Mutual  Ben.  Life  Ina.  Go.  t.  Li^ 
man  (Ala.)  783. 
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I  5.   Sztent  of  lora  and  UaMUty  of  Im- 
inrer. 

Under  Laws  1894,  c.  63,  fi  1,  as  amended 
OX  Laws  1886,  e.  66,  when  a  stock  of  soods  Is 
burned,  lusared  ma,j  recoTer  the  full  amount 
of  the  loss,  not  ezceedine  the  face  of  the  poli- 
cy, notwithstanding  stipmatlons  to  th*  contrary 
in  the  policy.— HantOrd  Fire  Ins.  Co.  t.  Shlenk- 
er  (Hiss.)  155. 

I  6.    Xotloe  and  proof  of  loss. 

By  ancoDditionally  denying  any  liability  what* 
soever  on  its  policy,  a  fire  iasurance  company,- 
on  the  dCBtmction  of  the  property,  waives  the 

S-oob  of  loss  reqniredby  tne  poUcr^Taylw  t. 
lens  Falls  Ins.  Co.  (ila.)  887. 

S  7.   Adjustment  of  loss.  * 

The  burden  of  proving  that  an  arbitrator  aiH 
polnted  by  the  fnsarer  was  not  disinterested 
Mid  to  be  ou  the  insnred  in  an  action  on  a  pol- 
icy containing  an  arbitration  clause.— Hall  v. 
western  AsBor.  Co.  (Ala.)  257. 

The  question  whetbw  an  insurer  knew  of  the 
disqualmeatiou  of  an  arbitrator  at  the  time  he 
aivoiuted  htm,  and  of  the  insnred's  knowledge 

thereof,  held  for  the  Jury  under  the  evidence.— 
Hall  V.  Western  Assur.  Co.  (Ala.)  2S7. 

Bvidence  held  to  require  the  submission  to  the 
Jury  of  the  question  whether  an  arbitrator  ap- 

g tinted  by  the  insurer  was  disintra'ested.— 
all  T.  Western  Asaur.  Co.  (Ala.)  207. 

}  8.    Aetlons  on  poUcles. 

An  agreement  between  insurer  and  insured 
to  submit  differences  to  a  board  of  arbitration 
Aeld  not  to  prednde  u  action  on  the  policy.— 
Hall  T.  Western  Assnr.  Co.  (Ala.)  257. 

Under  Code,  c.  86,  H  2S23,  2327,  service  of 
process  on  a  soliciting  agent  held  good  aerrice  on 
a  foreign  insurance  company. — Perranger  T.  Un- 
ion Casualty  &  Snrety  Co.  (Miss.)  909. 

S  9.    M ntn*l  lienoflt  Insnraaoo. 

Where  a  benefit  certificate  was  for  the  pay- 
ment of  $3,000  to  the  wife  and  $100  for  a 
monument  for  insured,  without  specifying  to 
whom  the  $100  was  payable,  but  the  rules  of 
the  society  required  ft  to  be  paid  to  the  con- 
tractor emi^oyed  to  do  the  work,  it  was  error, 
in  an  action  by  the  wife,  to  award  her  a  judg- 
ment for  $3,100.— Sovereign  Camp  Woodmen  of 
the  World  t.  Woodruff  QdiM.)  4. 

An  insured,  who  had  waived  claims  for  death 
from  smallpox,  Aeld  entitled  to  an  amendment 
in  fht  constitutiou  making  the  waiver  binding 
only  mitil  auccesaful  vacdnation;  the  insured 
meanwhile  having  been  soccessfully  Yacdnat- 
ed.— Sorerdgn  Camp  Woodmen  of  the  World 
Woodruff  (Miss.)  4. 

The  term  "successful  vaccination,"  In  an  in- 
surance policy,  held  to  menu  only  vaccination 
which  had  "taken,"  and  not  only  such  as  had 
rendered  the  insured  absolutely  immnno  from 
amallpoz.-— Sovereign  Camp  Woodmen  oC  the 
World  V.  Woodruff  (Mias.)  4. 

Where  defendant  insurance  company  called 
as  witness  a  physician  who  testified  that  in- 
sured had  been  snccessfuUy  Tacdnated,  and 
he  was  not  questioned  further  on  that  point, 
and  there  was  no  evidence  to  the  contrary,  it 
was  sufficient  to  support  a  finding  of  successful 
vaccination.— Sovereign  Camp  Woodmen  of  the 
World  V.  Woodruff  (Miss.)  4. 

In  action  on  life  policy,  evidence  held  to  show 
party  was  over  64  when  he  made  his  appli- 
cation, contrary  to  his  representations,  and  that 
a  peremptory  Instruction  should  have  been  giv- 
en for  defendant — Supreme  ConclaTe  Knights 
of  Damon  v.  Baylor  (Miss.)  50. 

Evidence  of  suicide  held  siich  as  to  make  di- 
rection of  verdict  for  defendant  in  action  on  a 
benefit  certificate  proper.— Fletcher  v.  Sovereign 
Gamp  Woodmen  of  the  World  (Miss.)  923. 


INTENT. 

As  element  itf  crime,  see  **BvrgIarT,**  I  1: 
•^midde,"  f  1. 

INTEREST. 

See  "Usury." 

Effect  as  to  credibility  of  witness,  m  ''Wit- 
nesses," S  4. 
On  unpaid  license  tax,  see  "Licensee,"  {  1. 

I  1.   Bleats  and  llabUlties  In  kuwtaI. 

A  debt  payable  out  of  a  fund  yet  to  be  col- 
lected held  not  due,  in  the  sense  that  it  draws 
interest  from  the  time  when  it  Is  due  until  the 
fund  is  collected.— Begue  t.  Hubert  (LaJ  333. 

I  S.    Time  and  oompntatlon. 

Where  duebills  are  given  for  money  loaned, 
with  no  time  of  payment  or  rate  of  interest  men- 
tioned, held,  that  interest  should  be  eompnted 
from  the  time  «f  dunand.— Ross  t.  walker 

(Fla.)  »84. 

Where  legal  tender  has  been  made  of  the 
true  amount  due  as  alleged  by  defendant,  uo 
intttett  Is  owing  thereafter  on  aadi  amotmt- — 
FVey  T.  Fitspatrick-Cromwdl  Oo.  (La.)  437. 

INTERLOCUTORY  INJUNCTION. 

Sc*  "Injunctfon.**  |  8. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  |  1, 
Beriew  on  appeal  or  writ  of  error,  M  ''Appeal 
and  Brror.'^H  9-12. 

INTERSTATE  COMMERCE. 

Regulation,  see  "Commerce.** 

INTERVENTION. 

In  attachment  proceedings,  see  "Attadimait.** 
I  & 

INTESTACY. 

See  "Descent  and  IMstribntion.'* 

INTOXICATING  LIQUORS. 

EMdence  of  other  offenses,  see  "Criminal  Law," 

S  9^- 

Laws  prohibiting  gaming  where  intoxlcatlnK 
liquor  is  sold,  see  "Gambg,"  I  3. 

I  1.    Power  to  oontrol  traAe. 

Acta  19U(M>1,  p.  288,  establishing  a  dtspwiaa- 
ry  in  Florence,  held  unconstitutional,  because 
the  commissioners  and  managers  had  a  pecun- 
iary interest  in  the  business.— Mitchell  t.  State 
(Ala.)  GS7;  Powers  v.  City  of  Florence,  Id. 

A  city  ordinance  prohibiting  the  sale  of  liq- 
uor, except  as  provided  in  an  invalid  dispensary 
act,  is  also  Invalid.— Mitchell  t.  SUto  (Ala.) 
C87;  Powers  t.  CSty  of  Florence,  Id. 

Acts  1900-01,  p.  28S.  esUbHshing  a  dis- 
pensary in  Florence,  held  unconstitutional  as 
being  an  unlawful  delegation  of  legislative  pow- 
er.—Mitchell  V.  State  (Ala.)  687;  Powers  t. 
City  of  Florence,  Id. 

S  2.    Uoenses  and  f  ws. 

Under  Acts  1893,  c  4116,  |  9.  JheM,  that 
money  voluntarily  paid  to  tax  collectors  by  a 
liquor  dealer  on  account  of  a  license  tax  could 
not  be  recovered  from  the  officer,  thongh  no  li- 
cense was  ev»  issued,  and  the  dealer  ceased 
business  before  tiie  expiration  of  the  license 
year.— Johnson  t.  Atkins  (Fla.)  879. 
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Where,  under  the  law,  license  may  Im- 
posed on  retail  liqnor  ImsfareHt  eltiiw  txx  rar- 
enue,  or  M  a  police  regulation,  where  it  la  Im- 

po&ed  by  the  same  ordioaQce  as  llceosee  for 
revenae.  It  will  not  be  held  to  constitute  a  poUce 
recuiatiou,  aqd  TBiid,  while  the  o there  will  be 
held  intended  for  reruns  and  fairalid  tm  anfll- 
clent  nottce^worda  r.  Dalgla  (La.)  M. 

Under  Acta  18M,  p.  20,  atate  revenue  agent 
held  to  be  the  j?roper  party  to  bring  certain  suit 
agaiust  surebee  on  liquor  dealer'a  bond.  — 
Adams  v.  Cox  (Misa.)  117. 

Certain  compromise  of  salt  <m  liquor  deal- 
er's bond  Md  void,  under  Ooda  1S8S,  |  1082.— 
Adams  T.  Ooz  (Mlaa.)  117. 

I  a.  OCaaaM. 

A  conrlction  for  adling  Ilgnora  to  a  person 
of  known  Intemperate  habits  cannot  be  had, 
aniess  defendant  is  shown  to  hare  made  the 
Bale  with  knowledge  that  the  purchaser  was 
intemperate.— McCormack  r.  State  (Ala.)  268. 

One  who  pnrchases  whisky  for  another  in  a 
quantity  leas  than  a  gallon  held  gtdltj  of  the 
iUegal  sale.— Wortham  t.  State  (Hlas.)  60. 

One  who  purchases  whisky  for  another  in  a 
(liiuntity  less  than  a  gallon  held  to  act  as  a  prin- 
cipal, both  as  to  him  and  the  seller;  the  act  of 
delivery  making  him  guilty  of  the  sale, — ^Wor- 
tham T.  State  (Miss.)  50. 

On  a  proaecntion  for  aelUng  wUaky  In  a 
quantity  leaa  than  a  gallon,  an  instruction  which 

failed  to  refer  to  the  spirit  with  which  the  acta 
constituting  the  aale  were  done  waa  not  arro- 
neouB. — Wortham  v.  State  (Miss.)  60. 

i  4.    Orlalnal  proaaentloHa. 

On  the  trial  of  one  charged  with  aeUin^  liq- 
oor  without  a  license,  a  request  to  charge  that 
there  la  no  presnmpoon  that  defendant  was  a 
man  who  had  liquor  to  adl  Acid  properly  refna- 
ed.— Winter  v.  State  (Ala.)  125. 

On  the  trial  of  one  charged  with  selling  liq- 
nor  without  a  license,  an  mstruction  aa  to  de- 
fendant'a  conduct  being  a  anbterfnge  to  sell 
his  own  whisky,  or  aa  to  hla  acting  as  agent  for 
aaother,  considered,  and  M4  not  error.— Winter 
T.  State  (Ala.)  125. 

Certain  evidence  in  a  prosecution  for  the 
aale  of  llqoor  to  an  Intemperate  poaon  held  ad- 
missible, as  showing  his  babita  and  the  de- 
fendant's knowledge  thereof.— McOormack  t. 

State  <AIa.)  268. 

'An  inatmction.  In  a  prosecution  for  the  0* 
legal  sale  of  liquor,  that  the  aale  must  be 
shown  to  the  satisfaction  of  the  Jury,  la  errone- 
ous, aa  requiring  too  high  a  degree  of  proof. — 
McCormack  t.  State  (Ala.)  268. 

IRRIGATION. 

See  *^atats  and  Water  Ojnrses,"  I  X 

ISSUES. 

In  cItII  acHona,  see  "Bdnfty,"  12. 


In  criminal  prbaecntiona,  see 
Information,"  f  6. 

JAILS. 


ictmant  and 


Saa  'TrimmT 


JEOPARDY. 


Former  jeopardy   bar   to  pnaeentinL  aaa 
"(Criminal  Law?'  |  4. 


JOINDER. 


Of  causes  of  action,  see  "Aotion.**  I  1. 
Of  offenses  in  ludictment.  aee  **In£ct: 
Information,"  i  8. 


meot  and 


Of  partiea  in  Indictment,  sea  "Indictment  and 
Information,"  |  8. 


JOINT  TENANCY. 

Sea  *^renancy  In  Common." 

JUDGES. 

See  *^art8";  *'JastIceB  of  the  PeacA.** 

JUDGMENT. 

Dedatona  of  courts  In  genval,  see  "(3oBrts,"  1 1. 
Enforcemrait  by  creditors*  salt,  see  "Oeditora* 

Suit" 

Presumptions  aa  to  Talidity,  see  "Erldence,"  i  2. 

Review,  see  "Appeal  and  jQrror." 

Sales  under  judgment,  see  "Judicial  Sales." 

In  particular  civil  acttona  or  prooeedlnga. 

See  "Attachment,"  1 1;  "Divorce,"  I  8;  "BJect- 

ment,"  {  2. 
Decree  in  equity,  see  "Equity,"  S  6. 
On  appeal  or  writ  of  error,  see  "Appeal  and 

Eithi;'  i  18. 
On  inaurance  policy,  aee  "InaDranee»'*  I  & 

I»  ortaitoal  proaeoiiMoM. 
See  *K}rlmlnal  Law,"  |  24. 

I  1.    Dm  oonaeBt,  offer,  or  admission. 

Where  defendant  in  his  answer  admits  part 
of  the  account,  plaintiff  may  take  ;iadgment  for 
snch  amount  and  prosecute  his  smt  for  the  re- 
mainder.—Frey  V.  Fitapatrick-Cromwell  Co. 
(La.)  437. 

Where  defendants  admit  a  certain  amoont 
due  and  allege  a  legal  tender,  which  waa  re- 
fused, Md  error  to  Include  in  th»  ju^nient  for 
the  amount  admitted  intereat  nntii  pud.— Fz^ 
V.  Vitapatrlck-CromweU  Co.  (LeO  4ff7. 

I  S,   Ob  trial  of  tssnes. 

Any  error  in  taking  Judgment  against  the 
"ATP.  a  Co..  Limited,"  histead  of  the  "F.  C. 
Co.,  Limited,"  will  not  vitiate  the  Judgment, 
where  that  waa  the  name  given  the  corporation 
by  ito  coonaei  in  the  indmvoneut  on  tnelr  aa* 
swer.— Fr^  FItapatridt-Cromwdl  Go.  (La.) 
437. 

S  3.    Equitable  reUef. 

Defendant  hdd  not  entitied  to  enjoin  the  eze- 
catioo  of  a  Judgment  in  favor  of  plalntUE  In  a 
petitory  action,  which  ia  uncondfUonal  as  to- 
ownership  and  right  of  possMdon^-City  of 
New  (Means  v.  Bilgery  (La.)  429. 

8  3^  Me»e>  mmd  bar  ef  eawaes  of  eetlom. 
ana  defenaea. 

To  sustain  res  judicata,  the  cause  of  action 
must  be  identical  with  that  declared  on  in  the- 
former  anlt,  whose  Judgment  is  pleaded  in  bar. 
— Baer  v.  Terry  (La.)  &S8. 

A  Judgment  in  an  action  on  a  petition,  al- 
leging that  certain  money  was  paid  to  R.  and 
wife  in  paying  certain  claims,  Is  a  bar  to  a 
judgmrat  in  a  aecond  action,  where  the  peti- 
tion states  that  the  money  waa  advanced  to  R., 
acting  on  Us  own  behalf  and  in  behalf  of  hla 
wife.— Aiken  v.  Robinson  (La.)  416. 

f  4.    ConelnalvenesB  of  adjndloation. 

Judgment  in  garnishment  proceedings  Keld 
res  judicata  of  the  right  of  a  judgment  credit- 
or of  the  corporation  to  snbject  certain  unpaid 
stock  subscriptions  to  tiie  satisfaction  of.  Us 
Jadgment.— BTenderson  v.  Hall  (Ala.)  810;  Hall 
V.  Haiderson,  Id. 

No  alienee,  grantee,  aasignee,  or  mortgagee  Is 

bound  or  affected  by  judgment  or  decree  ren- 
dered in  a  suit  by  or  against  his  alienor,  grantor, 
etc.,  commenced  subsequent  to  the  alienation, 
grant,  etc.,  and  to  which  be  la  not  a  party. — 
Austin  T.  Hozaie  (Fla.)  878. 

A  writ  of  wror  to  review  denial  of  mandamna 
to  compel  public  officers  to  perform  an  alleged 
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coutract  will  be  dlsmlwed,  wfam  la  other  casei 
the  court  hu  dedded  that  no  Talld  contract  ez< 
lets.— Camp  t.  Jeuninga  (Fla.)  8B4. 

Under  Ctr.  Code,  art  2286,  an  action  hj  the 
state  to  recow  a  Ucenu  from  the  defendant 
for  carrTins;  on  a  basineaa  as  a  sugar  refiner  in 
the  yean  18U8  and  1899  was  a  different  action 
from  one  to  collect  the  liceuae  for  the  rears 
1900  and  1901,  lO  that  the  judgmeut  iu  the  first 
case  was  not  res  judicata  tn  second.— State 
T.  American  Sugar  Refining  Co.  (La.)  965. 

prfaidples  iuTolved  iu  an  action  seeking  to 
subject  certain  railroads  to  taxation  for  certain 
years  held  not  to  have  been  rendered  res  judica- 
ta bj  preyious  decisions  on  the  same  legal  ques- 
tions, Iu  litigation  inTolTing  the  taxes  for  other 
gears.— Tazoo  ft  U.  Y.  R.  Ck>.  r.  Adams  (Miss.) 

I  S.  tdmm. 

Under  Acts  1808-99,  pp.  34,  S5,  the  ng^Mtvf 
in  the  office  of  the  probate  judge  of  a  certifi- 
cate of  the  clerk  of  court  of  the  entry  of  a 
judgment,  specifying  the  date,  parties,  amount, 
and  attorneys,  though  not  stating  who  is  the 
owner,  la  snffldent  to  create  a  lien  on  the  reat 
estate  of  the  judpnent  debtor^— Bland  t.  Put- 
man  (Ala.)  316. 

Where  land  is  sold  to  one  who  fails  to  record 
his  title,  the  jodgment  creditors  of  the  vendor 
acquire  jndlclal  mortgages  on  the  property  by 
TeeoidiBS  their  jodgments  after  the  date  of  such 
sale  and  befor«  ns  resiatry. — ^Bakv  t.  Atktna 
(La.)  69;  Pratt  t.  ^me,  Id.;  Mattiwwa  t. 
Pullin,  Id. 

Where  the  real  estate  owner  s^ls  his  land  to 
one  who  falls  to  record  the  deed,  judgments  re- 
corded against  t^e  Tendor  befmre  the  regisbr 
of  Ute  sole  are  prior  to  mortgages  reeordea 
against  the  rendee,  whether  before  or  after  the 
judgments  against  the  vendor.— Baker  t.  Atkins 
jLa.J^69;  Pratt  v.  Same,  Id.;  Matthews  t.  Pnl- 

I  6.   Forelsu  ivdsiiwBts. 

Where  a  ciuzen  is  sned  and  serred  with  pro- 
cess in  another  state,  on  being  found  t^po- 
itarily  witliiii  the  jnrtsdiction  of  the  court,  in 
a  suit  in  the  state  on  the  judgment  authenticat- 
ed according  to  the  act  of  congresa,  the  court 
is  uot  precluded  by  Const.  V.  S.  art.  4, 1 1,  from 
ascertaining  whether  the  claim  was  one  nneu- 
forceable  under  the  laws  of  the  abate.— Lam  t. 
Fanntleroy  (Mtas.)  290. 

I  T<  Aetlona  on  iwJymeMta. 

A  replication  held  callmg  iu  question  a  for- 
mer ruling  on  demurrer  to  plea. — ^Lum  t.  Fauut- 
leroy  (iliss.)  290. 

i  a.    Pleadlac  mmd   erftdenoe  vt  |uds- 
mmat  as  ceteppel  mr  defcoise. 

A  judgment  entir  alone,  unaccompanied  by 
any  other  port  of  the  record  of  such  judgment, 
held  Inadmissible  on  objection,  though  the  judg- 
ment emanated  from  a  court  of  general 
diction,  or  contained  general  recitals  of 
dietional  facta,  if  offered  prior  to  Acta 
c.  4723.— Clem  t.  Ueserole  (Fla.)  815. 

JUDICJAL  NOTICE. 

In  dril  aetlona,  see  "ETldence,"  1 1. 
In  criminal  prosecnti<niB,  see  "Criminal  Law," 
fi  8. 


JUDICIAL  SALES. 

property  of  decedent,  see  "Executors  and 

aministratoTS,"  (f  6. 
execution,  see  "Execution,"  {  4. 

Under  a  decree  of  confirmation  of  a  judicial 
sale  the  rights  of  the  purchaser  relate  back  to 
the  date  of  the  sale,  so  that  he  is  not  affected 
wUb  notice  by  record  of  a  deed  after  the  aale^ 


Of 
A 

On 


bvt  hsCoi*  the  decree.— Tonaeoiea  Coal,  Irm 

&  S.  Oo.  T.  Gardner  (Ala.)  622. 

Oode,  I  lOOS,  preridlng  that  a  conTeycaee  vC 
real  estate  k  void  sa  to  anhBequent  purchasert 
for  value,  unless  recorded,  anorde  tiie  mjuf 
protection  to  a  purchaser  at  judicial  sale  as 
to  a  purchaser  at  private  sale. — 'Tennessee 
Coal,  Iron  &  R.  Oe.      Oarduer  (Ala.)  622. 

Complaint  In  an  action  against  a  purchaser 
at  a  judicial  sale  to  recover  deficiency  caused 
by  a  resale  held,  aftor  the  striking  ont  of  cer- 
tain allegations,  to  state  a  cause  of  action, 
without  any  allegation  of  notice  of  proeeeding? 
to  set  the  sale  aside  ai^  ordM*  a  resale.— Oak- 
ley T.  Howison  (Ala.)  644. 

Purchaser  of  land  at  judicial  sale,  fraudu- 
lently failing  to  comply  with  the  terms  of  the 
sale,  Jteld  not  entitled  to  notice  of  proceedinea 
to  set  the  sale  aside  and  order  a  raaale. — Oak- 
ley V.  Howison  (Ala.)  644. 

Purchaser  of  laud  at  a  Judical  sale,  who 
complied  with  the  requirements  of  the  sale  to 
the  extent  of  giving  required  note,  but  with 
insufficient  sureties.  Aeld  uot  liable  for  deficien- 
cy caused  by  resale,  in  the  absence  of  notice 
of  proceedings  to  set  the  first  sale  aude.— 
Oakley  v.  Howison  (Ala.)  644. 

In  an  action  against  a  purchaser  at  a  jodiaal 
sale  to  recover  a  deficiency  caused  by  a  resale, 
allegation  of  notice  of  proceedings  to  set  asdde 
the  Bale  and  order  of  reaaie  Mi  lunfflcieirt.— 
Oakler  T.  Howison  (AU.)  «44. 

JURISDICTION. 

Amount  In  coatrorersy,  see  "Appeal  ud  Sr- 
ror,"  i  1;  *^onrts,'^  fl  2. 

JuriamcUon  ofpartictdaT  aetkmg  or  proeemdingt. 

By  trustee  in  bankmptcy,  see  "Bankrupt," 
8  1- 

Criminal  ymMcntiaaa,  aae  "Grlmtnal  Law." 

To  estalM  wife's  separate  estate  aae  "Sns- 
baad  aad  Wile."  $  2. 

Special  juiHBdteMoMa. 

Sea  "Equity,"  i  1. 

Appellate  joriadictioa.        *'ApipeaX  and  Er- 

ror,"  S  5. 

Jastioes  ooorts  in  eivil  casee,  ae*  "Joaticas  of 

the  Peace,"  }  1. 
Particular  conrts,  see  "CourtL** 

JURY, 

See  "Grand  Jury." 

Instructions  in  civil  actions,  see  "Trial,**  |  4. 
Instructions  in  criminal  prosecudons,  see  "Crim- 

lual  Law,"  i  21. 
Questions  for  jarr  in  civil  actions,  see  **Trial," 

8  3. 

Questions  for  jury  in  crbninal  prosecutiona; 

see  "Criminal  I^aw,"  S  20. 
Service  of  list  of  jnrers  on  accused,  feee  **Oiift> 

inal  Law,"  S  17^ 
Taking  case  or  question  from  J11E7  at  tr*%\ 

see  "Trial,"  8  3.  ■ 

t  1.    Rijeht  to  trUl  \y  Jnry. 

Acts  1^4^S,  p.  98,  i  8,  relating  to  trial 
without  a  jury,  held  not  to  apply  to  a  suit  com- 
menced in  a  justice  court  and  r«noved  by  ap- 

Beal  to  the  circuit  court. — Alabama  Midland 
ly.  Oa  T.  ThompsoK  (AlaJ  872. 

The  constitutional  provirion  3iat  the  right 
of  trial  by  jury  shall  remain  inviolate  guar- 
anties such  right  only  in  those  cases  where  at 
the  time  of  tAe  adoption  of  the  constitntiOD 
the  law  gave  that  rtgiit— Hatiiome  t.  Panama 
Park  Co.  (Fla.)  812. 

Ber.  £tt.  8  1744,  previdiac  for  enforcement  ^ 
mechanics'  liens  1^  bill  u  aquHj.  Is  not  ta 
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the  ntht  at  tttel  bj  jiiiy  ahall  temtin  iaTiolAt& 
— ^Hatiuwne  t.  Panama  Park  Oo.  (Fla.)  812. 

i  S.    QvaUflMrtflffM  of  Jwon  and  «x- 

Under  Cr.  Code,  g  BOW,  enbd.  3,  in  a  prose- 
catioo  for  morder,  a  challenge  of  a  jnror 
against  whom  is  pending  an  indictmeat  for  as- 
sault with  intent  to  murder,  preferred  within 
the  last  12  mouths,  is  properly  allowed. — Ohar- 
leaton  t.  State  (Ala.)  250. 

{  3.  VamuoBi^,  attntdanee,  OlaefcaTEe, 


Wltere  persoas  appear  both  on  a  necial 
venire  and  on  the  list  of  jurors  aerrea  and 
summoned  for  tiie  w>e^,  the  vmire  ia  qnash- 
able.— Cawley  t.  SUte  (Ala.)  227. 

Under  Gr.  Oi»d«,  }  5007.  where  a  mistake  of 
name  is  made  in  transcribing  the  name  of  a 
special  juror  on  the  list  served  on  accused,  it 
is  no  ^wmd  to  quash  the  venire  that  the 
court  mrected  such  juror  to  be  dlacarded. — 
Ca-wler  T.  State  (Ala.)  227. 

Where  the  ooort  restored  names  prerionriy 
drawn  from  the  jury  box.  and  the  same  names 
were  subsetjuenuy  drawn  as  special  jurors, 
the  venire  is  quaabable. — Cawley  t.  State 
<AIa.)  227. 

Wh«re  the  state,  on  a  proaeention  for  larceny, 
had  peremittarUy  challenged  three  jurors,  it 
was  not  error  to  require  tJw  defendant  to  naas 
upon  the  remainder  before  snmmoniag  outers 
to  fill  tiie  places  of  those  challenged. — Critten- 
den T.  State  (Ala.)  278. 

Under  Or.  Code,  fi  5012,  and  Acta  1900-01, 

ftp.  1994,  2000.  I  9,  defendant,  charged  with 
arceny,  neld  not  entitled  to  hare  deficiency  In 
jurr  made  up  by  drawing  from  the  jury  box. 
—Crittenden  v.  State  (Ala.)  273. 

On  a  criminal  prosecution,  held  prejodiclal  er- 
ror tq  draw  names  to  complete  the  jury,  after 
the  venire  was  exhaust^,  from  a  b<n  prepared 
by  the  board  of  revenue,  Instead  of  from  a  box 
prepared  by  the  board  of  jury  commiesioners. 
as  provided  by  Act  March  2.  1901  (Acts  1900- 
01,  p.  1094>^EdBeB  V.  State  (Ala.)  806. 

Where,  in  a  criminal  prosecution,  the  state 
challenged  1  of  the  12  jurymen,  leaving  11,  it 
was  not  error  to  refuse  to  have  the  jury  filled 
to  12  men  before  requiriof  defendant  to  pass 
on  any  of  them.— Allen  v.  State  (Ala.)  318. 

Under  Cr.  Code,  i  SOOi,  «ae  spedal  venire 
may  not  be  ordered  for  trial  of  two  or  more 
capital  cases.- Rambo  v.  State  (Ala.)  850. 

On  a  prosecution  for  murder,  that  there  was 
not  put  into  the  box  from  which  the  drawing 
was  had  the  names  of  those  jurors  drawn  on 
the  special  venire  who  could  not  be  found  held 
no  ground  for  Quaahing  tiie  venire. — Sanders  v. 
State  (Ala.)  654. 

On  a  proeeeotlon  for  nmrder,  a  motion  to 
fluash  the  venire  because  a  special  juror  was 
Tiot  found"  held  property  OT'erruled.- Barnes  v. 
State  (Ala.)  670. 

List  ot  Jorora  en  special  venire,  under  Code, 
i  5004,  should,  in  new  of  section  4993,  show 
residence,  etc.,  of  vnilreman. — Ckwk  v.  State 
<AU.)  696. 

Under  Code,  S  4997,  drawing  of  jury  under ! 
section  6004  held  not  <ijfen  to  attack  on  the  ab- ; 
■BBce  eC  fnnd.— Cook  v.  State  (Ala.)  696. 

Drawing  of  special  venire,  onder  Code,  i 
50O4,  held  arroneoaa.— Cook  v.  State  (Ala.) 

Under  St.  1808,  No.  135.  where  the  names : 
placed  in  tin  graera)  venire  box  are  written  by 
the  clerk  and  the  jury  commissioners,  instead 
of  by  the  clerk  nlone.  and  the  name  of  one  ju- 
ror is  by  accident  duplicated,  it  does  not  justi- 
f£^setti^  aside  the  venire.— State  v.  Batson 


Under  Acte  18M,  No.  l^S.  f  6,  It  b  not  neeee- 
sary,  except  when  the  jury  nox  is  supplement- 
ed, that  it  should  contain  260  names;  biit  tt 
should  at  all  times,  barring  accidMits.  contain 
that  number  less  the  number  legally  drawn 
since  It  was  last  supplemrated.^tate  v.  Bat- 
son  (LaO  478. 

Method  of  selecting  names  of  special  venire- 
men on  prosecution  for  murder  held  not  preju- 
dicially erroneous. — West  v.  State  (Miss.)  298. 

Where,  on  a  crimiQal  prosecutiou.  there  being 
no  names  In  the  jury  box,  a  special  venire  fa- 
dus  was  issued,  a  notification  of  the  jurors  by 
mail,  instead  of  by  personal  service  of  som- 
mons,  does  not  afCect  the  legaUty  of  the  pro- 
ceeding.—West  V.  State  (Miss.)  298. 

I  4,    Competeney  of  Juon,  ekalletacea* 

and  objections. 
Return  of  names  of  jurors  on  gnashing  spe- 
cial venire  for  trial  of  defendant  to  the  jnry 
box  held  not  ground  for  quashing  subsequei^ 
venire,  where  none  of  them  were  drawn  on 
the  triah-^immeraon  v.  State  (Ala.)  141. 

Under  Code,  S  5010,  a  juror  not  related  to 
defendant,  but  to  a  person  awaiting  trial  un- 
der a  separate  indictment  for  complicity  in  the 
name  offense,  might  be  challenged  for  cause. — 
Thomas  v.  State  (Ala.)  250. 

On  criminal  prosecution,  defendant  held  to 
have  waived  a  challenge  for  cause. — ^Allen  v. 
State  (Ala.)  318. 

The  court  may  of  its  own  motion  excuse  from 
sitting  on  tiie  jnry  a  person  who  Is  on  dtf end- 
ant's  bail  Ua  his  appearance.— Scott  t.  State 
(Ala.)  628. 

y^lre  Md  not  nibjeet  to  be  qnashed  be- 
cause one  whose  name  was  on  tibe  list  was  dead 
at  tbe  time  of  the  drawing.— Watkins  t.  State 

(Ala.)  627. 

On  a  proaeention  for  murder,  held  not  error  to 
hold  a  juror  competent,  though  he  finit  stated 
he  had  formed  a  fixed  opinion  which  would 
Uaa  1^  verdict— BagBflale  v.  State  (Ala.)  674. 

On  a  prosecution  for  murder,  questions  put 
to  a  venfteman  held  properly  allowed.— Mann  t. 

State  (Ala.)  704. 

Defendant  not  entitled  to  have  list  of  jurors 
served  on  him  containing  names  of  talesmen.— 
Johnson  v.  State  (Ala.)  724. 

In  view  of  Code  1892,  i  4370,  and  the  facta, 
defendant,  on  prosecution  for  murder,  held  not 
entitled  to  reversal  because  of  retention  of  cn- 
tnin  jurors.— West  v.  SUte  (Miss.)  298. 

-(  S.   Impaneling  for  trial  and  oatk. 

Where,  nfter  a  civil  case  is  begun,  a  jury- 
man falls  sick,  the  judge  can.  in  tbe  absence  of 
a  demand  that  the  whole  jury  be  discharged  or 
the  case  be  continued,  have  another  juryman 
tmb<ititnted;  neither  side  objecting^Lmda^  v. 
Tioga  Lumber  Co,  (La.)  464. 

JUSTICES  OF  THE  PEACE. 

I  1.   OlvU  jnrlsdlotlon  and  antlioritT* 

In  1873  a  justice  of  the  peace  had  jurisdic- 
tion of  a  suit  by  the  tax  collector  to  recover  an 
amount  less  than  $100  due  for  state  taxes.— 
Willis  V.  Ruddock  Cypress  Co.  (La.)  886;  In 
re  WUIia.  Id. 

I  2.   Froeedare  Im  oItII  eaeea. 

Code,  8  1883,  requiring  exeCuHona  from  the 

circuit  court  to  be  accompanied  by  an  itemized 
lull  of  costs,  is  not  made  applicable  to  justice 
courts  by  section  2673.— Albritton  v,  WiUianu 
(Ala.)  636. 

(  3.    ReTiew  of  proeeedlnca. 

On  an  appeal  from  a  justice  there  Is  no  ae- 
cesfiity  for  a  new  complaint,  wiiere  there  Is  a 
good  one  among  the  paper*  sent  up.— Hardee 
T.  Abraham  (Ala.)  6&& 
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Under  Oode,  |  484,  It  U  sufflclent  If  a  Jaetice 
«t  the  peace  on  appeal  returns  all  the  papers, 
irtth  the  Btatement  required  by  the  etatnte.— 
Hardee  t.  Abraham  (Afa.)  686. 

An  appeal  bond  taken  in  a  Justice  court, 
showing  the  parties  and  reciting  the  jadement, 
is  snfflcient  to  give  the  court  to  which  the  ap- 
peal ia  taken  jurisdiction  to  try  it. — Hardee  t. 
Abraham  (Ala.)  505. 

One  of  two  defendnnts  against  whoro  justice 
of  peace  renders  judgment  may,  under  Code 
ISOtt,  {  481,  remove  the  cause  ny  certiorari  to 
the  drcoit  court~Ez  parte  Bogatsky  lAla.) 
727. 

JUSTIFICATION. 

Of  homicide,  see  "Homicide,"  |  4, 

LACHES. 

As  ground  for  dismissal  of  appeal  or  writ  of 
error,  see  "Appeal  and  Error,"  §  7. 

Of  insured  In  failing  to  read  policy^  see  "In- 
aorauce,"  |  1. 

LAKES. 

See  "Waten  and  Water  Coarses,"  |  L 

LANDLORD  AND  TENANT. 

Lease  of  homestead,  see  "Homestead,"  I  1. 

S  !•   IfAticUord*!  title  mnA  rerersloa. 

Though  a  lessee  is  estopped  from  contesting 
his  lessor's  title,  if  the  lease  itself  was  the  re- 
salt  of  force,  the  facts  connected  with  the 
same  should  be  examined  Into.  — Harrln  t. 
Blackman  (Ia.)  462. 

i  S.  'Tesaaeica  »t  will  and  mt  mmMw»» 


City  occupying  room  in  court  house  held  a 
mere  tenant  at  will  of  the  county,  and  subject 
to  the  remedy  against  tmants  holding  over  pro- 
vided in  Code.  S  2547,  though  it  claimed  to  own 
the  room. — City  of  Bay  St,  Louis  t.  Board  of 
Supr's  of  HaucDch  County  (Miss.)  64. 

I  3.    Beat  and  adTaneea. 

The  landlord  has  a  privilege  on  the  property 
that  remains  on  his  premises  after  the  lease 
has  expired,  under  Ctv.  Code,  art.  S218.— Til- 
lere  v.  Bncoeasioii  of  Shaw  (La.)  196. 

Where  a  lessor  knows  nothing  of  an  Intended 
sale  by  his  lessee  to  another  of  property  on 
which  he  has  a  lien,  he  In  no  way  abandons 
his  rifiht  to  the  property  when  the  purchaser 
thereafter  becomes  his  tenant.— Vlllere  v.  Stic* 
ceasion  of  Shaw  (Leu)  196. 

I  4.    Re-entry  and  reooTevy  of  pcmrn- 
■ion  by  landlord. 

Under  Code  18^,  H  81.  2567,  held  on  appeal 
to  circuit  court  in  proceedings  to  dispossess  a 
tenant  holding  over,  error  not  to  alk>w  the  filing 
of  affidavit  provided  for  In  section  2552. — Har- 
vey T.  Clark  (Miss.)  906, 

LANDS. 

See  "Pnblle  Lands." 

URCENY. 

See  *'Embesslement";  "False  PreteDsea";  "Be- 
cdving  Stolen  Goods";  "Kobbery." 

I  1.  OCenaea  and  reaponatliUltr  there- 
for. 

Where  one  having  no  actual  or  constructive 
possession  o(  the  property  of  another  points  it 
out  to  a  third  person,  gives  the  latter  a  bill 
of  sale  therefor,  and  receives  in  payment  a  aum 


of  money,  he  doea  not  commit  Urceny,  In  the 
absence  of  some  act  constltntiiif  an  asportation. 
—Long  V,  State  (Fla.)  87a 

To  constltata  larceny  there  mnst  exist  botii  a 
felcmtoos  Intent  and  a  carrying  away  oC  the 
property,  and  a  charm  eliminating  either  of 
these  elements  of  the  wense  ia  Improper. — ^liong 
V.  State  (Fla.)  870. 

A  taking  by  the  voluntary  cousoit  of  tb? 
owner  or  his  authorized  servant  or  agent,  even 
though  with  a  feloniona  intent,  does  not  cousti- 
tute  larceny.— Lowe  t.  SUte  (Fla.)  966, 

{  2.    Proseentlon  and  pualakKemt. 

On  a  proaecution  for  larceny,  charge  aa  to 
what  constituted  the  offense  Aew  properly  re- 
fused, as  misleading.— Orittenden  r.  state  (Ala.) 

273. 

On  prosecution  for  larceny,  certain  testimony 
held  properly  excluded  aa  immateriaL— Alien  v. 
State  (Ala,)  818. 

Where  a  raQroad  ia  in  poasearioa  of  prt^rty 
as  a  bailee,  holding  it  for  the  consignee,  at  the 
time  it  is  stolen,  an  indictment  for  the  crime 
properly  lays  ownership  in  the  road. — Allen  v. 
State  (Ala.)  318. 

Rule  that,  where  the  taking  Is  open  and 
avowed,  and  there  is  no  suhsequent  attempt  to 
conceal  the  property,  a  strong  preenmption 
arises  against  a  felonious  Intent,  held  not  a 
rule  of  law  to  be  incorporated  in  an  inatruction 
In  a  prosecution  for  larceny.— Long  v.  State 
(Fla.)  870. 

Certain  facts  held  not  to  amount  to  a  consent 
hy  the  owner  of  stolen  property  to  the  taking  of 
mroperty.— Lowe  t.  SUte  (Fla.)  Ki6. 

Under  an  indictment  for  stealing  "fertilizer,'* 
It  is  competent  to  prove  the  larceny  of  "phoa- 
phate  fertilizer"  or  "fertilizer  of  phosptuna."-- 
State  T.  BUa  (La.)  476. 

LAW  OF  THE  CASE. 

See  "Criminal  Law."  |  90. 

LEADING  QUESTIONS. 

See  "Witnesses,"  |  S. 

LEASES. 

Sea  'Xandlord  and  Tenant" 

Of  homestead^  see  "Homestead,**  1 1^ 

LEGACIES. 

See  "WillB.* 

LETTERS  PATENT. 

For  public  landa,  see  "PnbHc  Lands.**  1 1. 

LEVEES. 

Under  Acts  1892,  No.  74,  matloff  the  Caddo 
levee  district,  held,  that  a  contract  by  such 
district  for  the  building  of  a  levee  was  within 
the  power  of  such  board,  and  was  not  affected 
by  Rev.  St  S  2448.— Hu^es  T.  Board  of  Com'ra 
of  C^ddo  Levee  Dlst  Oa.)  218. 

The  levee  district  la  a  state  local  bui^t  tax 

or  assessment  dhitrlet  apon  which  tiie  general 
assembly  has  authority  to  confer  rights  and 
powers  and  charge  with  duties  which  It  may 
not  be  suthonzed  sometimes  to  itself  perfmn. 
—Hughes  V.  Board  of  Cran'ra  ot  Caddo  Leraa 
Dist.  (La.)  218. 

LEVY. 

Of  uxes,  see  "Taxation,'"  14. 
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LIBEL  AND  SUNDER. 

SpeaklDg  of  elandenniB  words  am  groaud  for 
ranoTal  of  councUmen,  tee  *Umileipal  €!or- 
poratlons,"  S  2. 

I  1.    PviTlIeced    oommulMtloMB,  Mid 
u»Uee  therein. 

Reports  made  by  detective  officers  to  their 
superiors,  and  inscribed  in  books  kept  for  tbat 
purpose,  Aeld  not  priTileged.— Billet  t.  Times- 
Pemocrat  Pab.  Co.  (La.)  IT. 

I  2.  Aotiona. 

In  an  action  for  libel,  where  privilege  Is 
Bet  up  as  a  defense,  the  evidence  should  be 
tonflned  to  the  qnestion  of_priTilege  vel  ntHu — 
Billet  T.  TlmeB-Demooat  Fbb.  Go.  (I«b.)  17. 

In  an  action  for  libel,  where  defendant  pleads 
privilege,  an  amendment  setting  up  the  truth 
of  the  allwed  libel  in  joatification,  offered  in 
a  Teaaonable  time,  ahfrald  be  allowed.— Billet 
T.  Times-Democrat  Fob.  Go.  ffia.)  17. 

LICENSES. 

For  sale  of  Intoxicating  llqaon,  see  "Intoxicat- 
ing Liquors,"  I  2. 

License  tax  interfering  with  interstate  com- 
merce, see  "Commerce,"  |  1. 

i  1.   For  ooevpatloms  umA  prtTlIeces. 

The  purchase  of  the  business  of  a  domestic 
corporation  did  not  authorize  a  foreign  coi> 
poration  to  do  business  under  a  license  tax 
Issued  to  the  former  company.— Southern  Oar 
&  Foundry  Co.  v.  State  (Ala)  236. 

Under  Code,  S  4008,  providing  that  all  delln- 

Jinent  taxes  shall  bear  interest  at  8  per  cent., 
nterest  on  an  nnpaid  license  tax  was  recov- 
erable.—Southern  Car  &  Foundry  Co.  t.  State 
(Ala.)  230. 

Under  Acts  1808-99.  p.  202,  g  16,  limitations 
of  one  and  two  years  do  not  apply  to  a  suit  by 
the  state  to  recover  a  license  tax  from  a  for- 
eign corporation.— Southern  Car  &  Foundry  Co. 
T.  State  (Ala.)  285. 

In  an  action  to  recover  a  license  tax  from  a 
corporation,  a  plea  that  a  proper  license  had 
been  procured  was  bad  for  failure  to  aver  that 
It  had  been  paid  for. — Southern  Car  &  Fona- 
dry  Co.  T.  State  (Ala.)  235. 

A  foreign  corporation  was  not  entitled  to  a 
credit  for  the  amount  of  a  license  tax  paid  by 
a  domestic  corporation  whose  business  it  had 
purchased. — Southern  Car  A  Foundry  Oo.  t. 
State  (Ala.)  235. 

Under  Code,  {  4122,  snbd.  66,  the  amount  of 
a  license  tax  on  a  corporation  is  regulated  by 
the  amount  of  the  entire  paid-up  capital  stock, 
and  not  by  the  amount  actually  employed  In 
the  busineBs.— Southern  Car  &  Foundry  Co.  v. 
State  (Aia.)  235. 

The  extent  of  a  license  tax  upon  corpora- 
tions Is  entirely  within  the  discretion  of  the 
taxing  power.— Southern  Car  &  Foundry  Go. 
T.  Sute  (Ala.)  235. 

A  corporation  held  not  exempted  from  paying 
the  privilege  tax  under  Code,  S  4122,  subd.  55, 
though  having  paid  the  license  tax  required  by 
section  379  of  dealers  in  fertilizers,  and  the  tag 
tax  required  by  section  886.— Troy  Fertlllzei- 
Co.  T.  State  (Ala.)  618. 

Ctomplaint  to  recover  license  tax  provided  by 
ordinance  need  not  set  out  the  oiuinance,  but 
merely  state  its  substance  and  aver  its  viola- 
tlon.— Nashville,  C.  ft  St  L.  By.  Go.  v.  Alabamu 
City  (Ala.)  731. 

A  railroad  company's  liability  to  pay  a  li- 
cense tax,  required  of  a  company  running  cars 
through  city  for  transporting  freight  or  pas- 
sengers to  or  from  it,  is  not  nffecteil  by  its 
not  having  an  agent  or  office  in  the  city.— Xaah- 


Tine,  O.  &  St.  li,  Ry.  Go.  t.  Alabama  Gity 
(Ala.)  731. 

A  privilege  tax  required  of  railroads  held  not 
unreiisonable. — Kashville,  C.  ft  St.  !<.  By.  Co>. 
V.  Alabama  City  (Ala.)  781. 

A  statute  authorizing  a  cit^  to  levy  license 
taxes  on  the  business  of  millinery  establish- 
ments held  not  to  authorize  the  levy  of  a  license- 
tax  on  one  selling  hats,  ribbons,  etc.,  but  who 
did  not  trim  any  bats. — City  of  Tuscaloosa  v. 
Holczsteiu  (Ala.)  1007. 

Where  business  is  carried  on  at  both  a  prin- 
cipal and  branch  establishment  separately,  a 
license  is  required  from  both,  under  Acts  189& 
No.  171,  I  30.— Murrell  v.  Bokeufohr  (La.> 
176. 

One  having  more  thao  one  place  of  basinesa 
owes  a  license  on  each  under  Acts  1898,  No_ 
171,  S  90.— Murrell  v.  Bokeufohr  (La.)  178. 

Under  Acts  1898,  No.  171,  §  30,  one  wh» 
carries  on  transactions  at  a  branch  establish- 
ment, separate  from  his  home  mercantile  enter- 

firise,  is  conducting  two  places  of  business  with- 
n  the  law.— Murrell  v.  Bokeufohr  (La.)  176. 

A  sugar  refiner  la  a  manufacturer,  and  as 
snch  exempt  from  license  taxation,  by  ConM. 
1808.  art.  ^29.-«tatt  t.  American  Sugar  Ke- 

fioing  Co.  (La.)  9^. 

The  question  as  to  whether  a  refiner  of  sugar 
is  a  manufacturer,  and  therefore  exempt  from 
license  tax,  under  0)nBt.  1898,  art.  229,  is  one 
of  law  for  the  court. — State  t.  American  Sugar 
Refining  Co.  (La.)  965. 

The  right  to  collect  an  annual  license  tax  fronk 
commercial  agencies  ceased  with  the  repeal  of 
Code  1892,  §  3336,  Imposing  the  Ux.  by  Laws 
1896,  p.  64.  {  13.— Bradstreet  Go.  t.  City  of 
Jackson  (Mias.)  999. 

LIENS. 

Hens  acquired  by  particular  remedies  or  pro- 
eeeMnga. 

See  ••Creditors'  Suit":  "Judgment,"  |  6. 

Particular  cloeeee  Ileiu. 
See -"Meclianics*  Liens." 
For  wagu,  see  "Masta-  and  Servant,"  |  2. 
Landlord's  lien  for  rent,  see  *'Landlora  anA 

Tenant,"  {  3. 
Mortgage,  see  "Mortgages,"  |  & 
Pledge,  see  "Pledges." 

LIFE  ESTATES. 

See  "Curtesy";  "Remainders." 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 

Particular  aettoMorpnoeeMnga. 

See  "Partition,"  S  1. 

Criminal  prosecutions,  see  '*CriminaI  Law,"* 

{  3. 

For  recovery  of  license  tax,  see  "Llcoises,**' 
S  1. 

On  claims  against  decedents'  estatei,  see  "Bx- 
ectttors  and  Administrators,"  |  7. 

i  1.    Ststvtes  of  UmitetloB. 

An  agreement  waiving  limitations  Aeld  suffl' 
cieutly  broad  to  cover  obligations  as  iudorser 
from  which  the  debtor  has  been  released  by 
reason  of  failure  to  protest—Pollak  T.  Billing 

(Ala.)  639. 

An  agreement  by  a  creditor  not  presently  to- 
sue  is  sufficient  consideration  for  a  waiver 
of  limitations  by  the  debtor.— PoUak  t.  Billing^^ 
(Ala.)  639.  ^  I 
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The  gensral  aswrnUy  haa  tke  oonsHtiitioiial 
riffht  to  fix  a  period  berODd  which  actions  at- 
tacking special  elections  held  hy  the  taxpayers 
to  determine  the  qiieBtion  of  incurring  a  debt 
under  Const,  arts.  232,  281,  tdiall  be  barred. — 
Gray  v.  Bourgeois  (La.)  42. 

Acts  1899,  No.  5,  S  17.  proTlding  that,  after 
six  months  from  the  date  of  the  result  of  an 
election  by  the  taxpayers  of  a  town  to  deter- 
mine the  qnestion  of  increasing  its. debt,  no  one 
can  contest  the  regularity  of  the  election,  wai 
not  repealed  by  Acts  1900,  Nos.  12,  114.— 
Gray  V.  Bourgeoifl  (La.)  42. 

Even  prior  to  the  constitution  of  1880,  lim- 
itatiou  did  not  run  afcsinst  a  county's  right  to 
recover  possesdoD  of  public  property,  such  aa  a 
court  house,  etc. — City  of  Bay  St.  Louis  v.  Board 
of  Sup'i-H  of  Hancock  County  (Mies.)  54. 

i  Z.   Compvtetlos  of  puriod  of  llaaltK* 
tlon. 

The  statutory  pledge  of  a  lessor  vUle  m 
possession  suspends  prescriptiiffl.— ViUere  T. 
fiaecesslon  of  Sbaw  (La.)  196. 

A  bond  given  by  a  register  of  conveyances, 
under  Rev.  St  S  S158,  is  breached  by  an  act  or 
omisaiou  authociBing  an  actiou  thereon  ex  con- 
tractu, which  is  not  barred  by  the  prescr^ition 
of  one  year.— Gordon  t.  Stanley  <l4u)  631. 

A  Joint  action  by  several  heirs  against  an 
auicnee  of  the  tenant  by  the  curtesy  in  pM- 
seasion.for  waste,  was  bsrred  as  to  acts  of  waste 
committed  after  t3»  eldest  child  attained  his 
majority,  where  the  period  of  limitation  haa 
elapsed  between  that  time  uid  the  time  wbea 
the  action  was  commenced. — Learned  t.  Ogden 
(Miss.)  278. 

The  fact  that  a  tenant  by  the  curtesy  Is 
gaardiao  of  his  minor  children,  entitled  to  the 
remainder,  does  not  cause  the  statute  of  limi- 
tations to  ran  against  their  right  of  action  for 
waste, — Learned  v.  Ogdea  (Miss.)  278. 

Under  the  provipinns  of  0>de  1880,  Const. 
1890,  and  Code  1802,  claims  due  a  wife  by  a 
husband  held  barred  by  limitations,  so  as  to  au- 
thorize him  to  disregard  them  In  a  separation 
settlement.— Wyatt  v.  Wyatt  (Miss.)  317. 

i  3.  Aokuowledgsieatt  new  promise, 
and  part  paymmt. 
A  promise  by  a  debtor  to  pay  all  notes  held 
against  him  by  bis  creditor  on  a  certain  date, 
and  acknowledging  that  such  notes  are  just 
and  unpaid,  specifies  the  amount  of  the  indebt- 
edness with  snflicient  definiteness  to  remove  the 
bar  of  limitations.— Pollak  v.  Billing  (Ala.)  639. 

An  expression  of  ability  to  pay  a  prescribed 
debt  followed  by  a  partial  payment.  Acid  not  a 
renunciation  of  an  acquired  prescription. — Suc- 
cession of  Slaughter  (C&.)  379. 

A  mere  ackuowledgment  of  the  existence  of  a 
debt  held  not  a  renundation  of  an  acquired 
prescription.  —  Succession  of  Slaughter  (La.) 
S79. 

I  4.   Pleadtoc*  eHdMio*,  trial,  aitd  re- 
view. 

A  complaint  alleging  a  waiver  of  liniitations 
by  the  debtor  as  to  all  outstanding  obligations 
Aeld  not  subject  to  demurrer  on  the  ground  of 
limitations.— Pollak  t.  Billing  (Ala.)  639. 

LIMITATION  OF  LIABILITY. 

Of  tnsnrance  company,  see  "Insurance,*'  S  S> 

LIQUIDATED  DAMAGES. 

See  "Damages,"  |  Z 

LIQUOR  SELLING. 

See  **Intoxic8ting  Liquors." 


US  PENDENS. 

Preservation  of  propwty  pendlns  snit  as 
for  appointment  of  rrceTor,  see  "BeceiTen,' 
S  1* 

LIVE  STOCK. 

Injuries  from  operation  of  raUxoadi^  am  "By- 
roads," i  5. 

LOAN  COMPANIES. 

See  "BoUding  and  Loan  AssoeiattoasL** 


LOST  INSTRUMENTS. 

Lost  certificate  of  corporate  stock,  sat 
rations,"  f  2. 

LUNATICS. 

Bee  "Insane  Persons." 


'Coipo- 


MACHINERY. 


Liability  of  employer  for  defeeti^ 

and  Servant,''^  |  4. 


sea  "Master 


MALICIOUS  PROSECUTION. 


See  "False  Imprisonment' 


it  mt 


I  t.   Katvro  Mid 
prosaovtlom. 

Defendant  may  be  Uahle  for  a  malldana  pros- 
ecution commenced  by  another,  where  the  com- 
mencement Is  Instigated  by  defendant  throuph 
its  agent,  though  the  agent  lacks  authority  to 
actually  install  defendant  as  prosecutor.— South- 
ern Exp.  Co.  V.  Ckrach  (Aul)  167. 

i  2.  Aotions. 

In  maHdouB  prosecution  against  an  express 

company,  where  idalntlfF  claimed  defendant  had 
instigated  the  commencement  of  proceedings  by 
the  prosecutor,  it  was  error  not  to  allow  de- 
fendant to  show  that  the  |»osecator  had  token 
the  advice  of  counsel,  and  been  advised  that 
there  was  evidence  to  justify  a  conviction.— 
Southern  Exp.  Co.  r.  Ooucb  (AJa.)  107. 

Where,  in  an  action  Cor  mahcious  proacco- 
tion.  plaintiff  claimed  that  defeoidant  had 
tbroQgh  its  agent  induced  tiie  prosecutor  to 
commence  the  prosecution,  a  question  asked 
the  prosecutor  on  bis  cross-examlnatkin  wheth- 
er a  detective  employed  by  defendaiit  had  ex- 
pressed the  opinion  that  the  prosecutor  had 
sufficient  evidence  to  couvictt  was  properly  al- 
lowed.—Southern  lUp.  Co.  T.  Couch  (Ala.)  167. 

In  an  actkm  against  defraidant  for  maUeious 

prosecution  commenced  by  a  third  party,  where 
plnintiff  claimed  tliat  the'  prosecution  was  iu- 
ettgated  by  defendant's  agent,  evidence  as  to 
instigations  made  by  the  agent  relative  to  plain- 
tiff's acts  held  admissible.— Southern  Exp.  Co. 
V.  Couch  (Ala.)  167. 

In  malicious  prosecution,  an  instruction  ftdi 
properly  refused  as  mislead  mg.— Southern  Car  ft 
Foundry  Co.  v.  Adam*  (Ala.)  503. 

In  action  for  malicious  prosecution,  evidence  >s 
to  statements  of  defendant's  servant  hetd  not 
subject  to  objection  that  no  author!^  in  him 
to  bind  defendont  bv  the  statement  was  shows. 
—Southern  Car  &  Foundry  Co.  t.  Adams  (Ala.) 
603. 

In  an  action  for  malicious  prosecntiau,  it  u 
error  to  admit  evidence  to  uiow  defendant's 
finaucial  standing,  as  bearing  on  the  amount 
of  punitive  damages  tiiat  mi^t  be  awarded.— 
Southern  Car  &  Foundry  Co^  t.  AArtm  (Ala.) 
603. 
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OoaxifMist  in  aafidotu  proaecntioB  hdd  not 
demnrrable  for  not  aDegin^  the  protecntloii  "ju- 
<licl»IIy  inTcsticatied."— Soothem  0*r  it  FonndiT 
Oo.  T.  Adams  (Ala.)  506. 

Where,  In  malidona  prosecotioD,  tt  U  Aown 
that  defendant  had  probable  canse  to  make  the 
afflda-rits  reaolting  in  the  arrest  of  the  plain- 
tiff, ft  iB  SQfllcient,  though  the  plaintifC  was  In- 
nocent of  the  act  charged.— Lass  t.  De  Loca 
(La.)  829. 

MANDAMUS. 

Original  Inrlsdictloii  of  suprem*  eoort^ 
"Courts.''  f  3, 

f  1.   Katiwe  and  fronds  in  c«M*al. 

ICaudamoa  Md  properly  denied,  where  the 
X>etition  failed  to  show  demand  on  respondenttt 
for  BDch  action  on  their  part  as  was  songht 
to  be  enforced  by  the  writ.— ^biseley  t.  CoUlns 
<Ala.)  131. 

On  maudamns  to  compel  the  elders  of  a 
church  to  strike  from  its  memoriala  a  writing 
purporting  to  have  been  made  by  the  corpora- 
tion canceling  relat(»*8  name  on  the  member- 
ship roll,  which  writing  is  alleged  to  be  the 
unautboiiaed  act  of  respondents,  petition  held 
not  to  show  relator  deprived  of  any  rights.— 
Moseley  r.  OoUius  (Ala.)  131. 

The  purchaser  of  a  decree  In  the  chancery 
«onrt  of  Montgomery  county  held  not  entitled 
to  mandamus  n-om  the  city  court  of  the  city  of 
Montgomery  to  compel  the  sheriff  to  release  a 
levy  of  ezecation  issued  on  the  decree  and  to 
retmv  the  execution.— State  r.  Waller  (Ala.) 
16a. 

An  order  of  the  chancellor  vacating  an  ordtf 
dlBmlfliBing  a  bill  made  by  the  register  in  vaca- 
tion, not  being  appealable,  the  only  remedy 
left  to  complainant  is  by  mandamns  to  compel 
the  chancellor  to  vacate  the  order  made  by 
Mm.— Ex  parte  Jones  (Ala.)  643. 

%  2.    Subjects  and  purposes  of  relief. 

Where  a  circuit  court  refuses  to  exercise  jn- 
riedictioD  that  it  clearly  possesses,  mandamos  is 
the  proper  remedy .-^tato  v.  Reeves  (Fla.)  S14. 

A  member  of  a  cii?  council,  expelled  after 
trial  in  which  he  waa  without  witnesses,  will 
be  restored  to  his  office  by  mandnmns.— State  ex 
rel.  McMahon  t.  City  Council  of  New  Orleans 
(La.)  22. 

Where  a  charge  for  the  removal  of  a  munic- 
Ipel  officer  is  insufficient  to  justify  snch  re- 
moval,' or,  being  sufficient,  is  not  sustained  by 
the  evidence,  the  officer  is  entitled  to  a  manda- 
mus to  restore  him. — State  ex  rel.  McMahon  v. 
dty  Council  of  New  Orleans  (La.)  22. 

Mandamus  runs  to  a  corporation  to  compel 
the  performance  of  an  act  which  the  law  espe- 
clal&  enjoins  as  a  duty.— State  ex  rel.  KelJs 
T.  New  Orleans  Gas  Light  Co.  (La.)  179. 

Where  one  to  whom  a  bid  was  awarded  by 
the  police  jury  for  a  public  ferry  went  into  pos- 
•essKm,  and  had  worked  for  two  mouths  prior 
to  relator's  application  for  tanndnmus  to  com- 
the  letting  of  the  contract  to  him,  manda- 
mus will  not  be  granted.— State  ex  rel.  Prince 
T.  Police  Jury  (Iji.)  363. 

I  8.    JarisdlettoM,  yrCHieedSjica,  UBd  r«- 

lief. 

In  mandamns  to  compel  the  Issuance  of  a 
certificate  of  stock  In  place  of  one  that  was  lost, 
evidence  held  not  objeotlonabte,  after  more 
than  ten  years,  because  it  fails  to  sliow  the 
particolars  of  the  loss.— ^<tate  ex  rel,  Benedict 
T.  Southern  Mineral  ft  Land  Imp.  Go.  (Le.) 
174. 

An  oath  for  a  mandamus  taken  by  the  at- 
torney held  sufficient  on  objection  raised  for 
the  first  time  on  appeal. — State  ex  rel.  Benedict 
v.  Soutbnu  Mineral  ft  Land  Imp.  Oo.  (La.) 
174. 


MANDATE. 


See  *Vandamu9.* 


See 


MANSUUGHTER. 

"Homicide;'  I  Z 


MARRIAGE. 

See  "Divorce";  "Husband  and  Wife.** 
Emancipatlou  of  minor  by  marriage,  see  "In- 
fants,^' i  1. 

Where  in  18&4  two  slavey  with  the  consent 
of  their  owners,  were  married  by  a  minister, 
and  after  being  fteed  lived  together  as  husband 
and  wife,  tbe  marriage  tbb  lawfaL— Sterrett 
T.  Samuel  {Uu)  428. 

MARRIED  WOMEN. 

See  '*Huabaiid  and  Wife^" 

MASTER  AND  SERVANT. 

Employes  of  munidpal  corporatlim,  see  **Un- 
nicipal  (Torporations,"  |  8. 

I  I.    The  rdattoa. 

In  an  action  for  a  breadi  of  the  contract 
of  hiring,  averment  of  readiness  and  wiIliD|^ 
ness  on  the  part  of  plaintiff  to  perform  held  not 
necessary.— Marx  v.  Miller  (Ala.)  766. 

In  an  action  for  breach  of  the  contract  of 
fairing,  held  not  necessary  that  the  complaint 
ahouM  aUege  tint  plaintlft  used  reasooaMe  diU- 
gence  to  obtain  the  same  or  similar  employ- 
ment—Marx V.  Miller  (Ala.)  765. 

Discharge  of  servant  held  a  breach  of  the 
contract  by  the  master. — Marx  t.  Miller  (Ala.) 

765. 

i  2.   Serriees  Md  eompeniattoB. 

A  servant  held  not  required  by  her  contract 
to  do  work  of  a  seamstresB. — Marx  v.  Miller 
(Ala.)  705. 

Under  Rev.  St  S  173!^  certain  employ^  of 
a  sawmill  corporation  held  entitled  to  Uena  on 
the  timber  produced.— Pint  Nat  Bank  T.  Ktrk- 

by  (Fla.)  881. 

nnd«-  Rev.  St  S  1742,  held,  that  persona  en- 
titled to  liens  for  wages,  whether  in  possession 
or  not,  may  enforce  them  against  purcbeaen  and 
creditors  with  notice. — First  Nat.  Bank  t. 
Kirkby  (Fla.)  881. 

Under  Rev.  St.  S  1742,  held,  that  creditors 
without  notice  are  only  those  who  iiave,  without 
notice  of  a  lien  for  wages,  acquired  liens  by 
judgments  or  otherwise,  and  are  not  merely  gen- 
eral creditors^First  Nat  Bank  v.  Kirkby  (Fla.) 
881. 

Certain  property  of  a  sawmill  corporation 
held  subject  to  Its  employes'  lien  for  wages  un- 
der Rev.  St  I  1732,  conferring  liens  for  wages 
on  employes.— First  Nat  Bank  r.  Eirkl^  (£la.) 
881. 

S  3.   Maeter*!  llabUlty  for  lajvrlea  t» 
■errant. 

In  an  action  by  a  servant  for  nersonal  in- 

t cries,  defendant's  superintendent  field  not  to 
ave  been  guilty  of  negligence. — Coosa  Mfg. 
Co.  V.  Williams  (Ala.)  2'S2. 

Where  laborers  are  returned  by  an«employer 
to  their  homes  by  a  hand  car  after  working 
hours,  the  employer  is  liable  for  an  accident 
to  an  employi  due  to  the  neclieence  of  the 
foreman  in  charge  of  the  men.--^iIsoD  v.  Ban- 
ner Lumber  Co.  (La.)  4(jO. 

Where  an  employer  placee  an  Inexperienced 
youth  around  machinery  at  a  daqgerooa  nlaee 
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without  wmrnlDft  1m  la  BafaU  b  damages  for  re- 
BaltinK  injoriea.— lindMr  t.  Tioga  Lumber  Co. 

(La.)  404. 

The  QDBkillfnl  method  of  doiDg  an  act  may 
be  imputable  as  the  fault  of  the  emplorer,  who 
ia  charged  with  the  legal  datj  of  guarding 
against  it  by  proper  instruetiou.— Linds^  T. 
Tioga  Lnmbo-  Go.  (La.)  464. 

I  4.    —  Toola,  WMUaen,  appllmaoea, 
and  places  for  work. 

Tho  duty  of  a  muster  to  see  that  the  appUaucea 
for  the  servacta  are  kept  in  repair  must  be  cod- 
tinually  performed  by  bim  or  by  one  aelected  by 
him  for  that  purpose, — Budge  t,  Morgan's  L.  & 
T.  R.  &  8.  8.  Ga  fLa.)  6^. 

A  railroad  company,  drawing  cars  of  another 
company  over  Its  road,  is  rpuponsible  for  defects 
which  would  have  been  dieclosed  by  ordinary  in- 
u>ectioD.— Budge  T.  Morgan's  L.  ft  T.  B.  ft  8. ». 
Co.  (La.)  &3ij. 

The  o^nions  of  ear  Inspectors,  not  experts  in 
the  running  of  cars,  do  not  prove  that  it  la 
as  safe  to  operate  a  freight  car  with  a  hanger 
pin  out  of  its  socket  and  a  nat  miaaiug  from  a 
bolt  which  holds  a  friction  plate  in  position  as 
if  those  parts  were  properly  adjusted.— Budge 
T.  Morgan's  L.  ft  T.  R.  ft  B.  S.  Co.  (La.) 
535. 

Masters  are  liable  to  their  servants,  injured  by 
defective  alliances,  where  there  waa  a  failure 
to  exercise  due  care  that  tlie  appliances  w«e 
maintained  In  a  safe  condition.— Budge  t.  Mor- 
gan's L.  &  T.  B.  ft  B.  8.  Co.  (t^)  §86. 

Due  care  requires  a  master.  In  the  use  of  dan- 
gcrous  atvliances,  to  inspect  such  appliances  and 
see  that  they  are  kept  in  repair.— Budge  v. 
Morgan's  L.  ft  T.  R.  &  S.  S.  Go.  (Ijt.)  535. 

I  S.   —  Fellow  serraats. 

The  doctrine  of  fellow  servant  cannot  defeat 
recorery  against  tlw  master,  where  the  mill 
where  the  accident  occurred  was  being  run  with 
a  force  insuffldent  to  secure  safety  to  the  em- 

Sloy6s.— Hill  T.  Big  Creek  Lumber  Co.  OSa.) 
72. 

A  master  Is  responsible  for  failure  to  employ 
enough  competent  persons  to  do  the  work  safely 
as  respects  th^r  fellow  servants.— Hill  t.  Big 
Creek  Lumber  Co.  (La.)  372. 

A  master  is  responsible  for  such  reasonably 
constant  supervision  of  his  workmen  as  wiU 
prevent  them  from  becoming  grossly  negligent. 
—Hill  T.  Big  Creek  Lumber  Co.  (La.)  372. 

A  watw  boy  is  not  a  fellow  servant  of  a  sec- 
tion foreman,  within  the  meaning  of  the  law 
governing  the  negligence  of  employfis.— WilsOn 
V.  Banner  Lumber  Co.  (La.)  460. 

i  6.    Bisks  aasnmed  by  Berraat. 

The  risk  of  being  injured  by  an  electric  wire 
imperfectly  insulated  was  not  assnmed  by  a 
workman  engaged  in  carrying  rails  for  the  re- 
construction of  overhead  electric  lines.— Tliomp- 
son  T.  New  Orleans  &  a  R.  CJo.  (La.)  177. 

A  flagman,  injured  by  falling  over  a  tie  along- 
side the  railroad  track,  Add  to  have  assumed 
the  risk  as  an  Incident  of  his  employment.— 
Meider  t.  Illinois  Cent.  R.  Co.  (La.)  866. 

I  7.  Oontribntory    aegMK*»ee  of 

serrant. 

An  employ^  in  a  coal  mine,  whose  duty  it 
waa  to  see  tbat  the  ceiling  of  his  working  place 
was  safe,  field  not  entitled  to  recover  for  an  in- 
jutj  caused  by  his  failure  to  perform  such  duty. 
-Pioneer  Min.  ft  Mfg.  Go.  t.  Thomas  (Ala.) 
16. 

Evidence  in  an  action  by  a  coal  mine  employ^ 
for  injuries  caused  by  the  falling  of  a  rock 
held  to  show  that  the  injury  was  caused  b> 
the  joint  negligence  of  pliiiotiff  and  another 
miner. — Pioneer  Min.  ft  Mfg.  Co.  t>  Thomas 
(Ala.)  16. 


A  servant  in  a  personal  injury  ease  to 
have  been  guilty  of  contributory  negligcn-^  :a 
obeying  a  command  to  work  ia  a  plac.  be 
knew  to  be  dangerous.— Gooea  Mfc.  Co.  r.  WL- 
liama  (Ala.)  232. 

Evidence  in  action  tor  inju^  to  onployf 
held  insufficient  to  show  him  galttj  of  contrdi- 
□tory  n^ligence.— ThtKupeon  r.  New  Orleans  k. 

a  R.  Co.  (La.)  177. 

EMdence  in  an  action  fay  an  employ^  for  per^ 
sonal  injuries  held  to  show  plaintiff  snUtT  of 
contributory  negligence. — MdSinn»  t.  Mt^ee- 
ly  (lA.)  198. 

Where  an  Inspects  without  scientific  knowl- 
edge undertakes  to  decide  tbat  an  appnrtenance 
for  which  sdentific  Iniowledge  has  ivovided  a 
particular  place  will  discharge  its  function  as 
well  somewhere  else,  he  places  himself  in  an- 
tagonism to  the  position  to  which  his  employer, 
with  greater  knowledge.  Is  committed. — Budge 
T.  Morgan's  U&T.  R.ftS.S.Co.  (L^> 
536. 

i  8.    Aeilons. 

In  an  action  for  personal  injnries,  a  so-called 
"count"  in  the  complaint  MM  a  mere  aver- 
ment of  special  damages. — (3oosa  Mfg.  Co.  v. 
WUliama  (Ala.)  282. 

Whether  a  yard  master,  in  charge  of  a  switch- 
ing train,  caught  between  car  bumpers  was 
guil^  of  negligence,  hdd  a  question  for  the 
juiy.-McGhee  t.  WlUis  (Ala.)  SOL 

The  question  whether  the  negligence  of  a  lo- 
comotive engineer,  resulting  in  the  death  of  a 
yard  master,  woiUd  authorise  a  recovery  fnun 
the  company,  held  for  the  jurT.^MeGhee  t. 
WUUs  (Ala.)  301. 

In  an  action  for  the  wrongful  kOUng  of  a 
yard  master  while  coupling  cars,  the  court  can- 
not Bay  that  an  allegation  in  the  complaint  that 
coupling  such  cars  was  a  part  of  his  duties  is 

falBe.-McGhee  v.  Willis  (Ala.)  301. 

A  requested  instruction  in  an  action  for  the 
negligent  lulling  of  a  railroad  yard  master,  in 
charge  of  a  switching  train,  by  being  caught 
between  cars  by  the  engineer  backing  without 
signal,  held  erroneous  in  omitting  to  submit  liie 
question  as  to  decedent's  right  to  assume  that 
the  engine  wonid  remain  stationary. — McGhee 
V.  WiUis  (Ala.)  301. 

A  complaint  alleging  that  an  engineer  wanton- 
ly or  intentionally  caused  or  allowed  his  engine 
to  propel  a  car  against  other  cars  with  too  ^at 
force,  "with  knowledge  or  notice"  that  plamtiS 
waa  between  the  cars  and  in  great  danger  frran 
the  car  being  so  propelled,  does  not  state  a  cause 
of  action  for  wantonness.— Southern  Ry.  Co.  v. 
Bunt  (Ala.)  507. 

Count  in  an  action  for  Injuries  hdd  not  to 
allege  acts  making  master  liable,  under  Oode,  { 
1741),  subds.  2,  3.— Bear  Creek  MiU  Co.  t.  Par- 
ker (Ala.)  700. 

AUegation  of  defendant's  negligence,  in  an 
action  for  injnries  received  in  coupling  cars 
caused  by  the  negligence  of  the  engineer,  AeM 
sufficient.— -Bear  Creek  Mill  Co.  v.  Parka  (Ala.) 

70O. 

All^tI<Hi  of  dcfmdant's  a^igence.  In  an 
actios  tor  injuries  recdved  In  eou^ng  cars  un- 
der order  of  a  superior,  keld  anfflclent.— Bear 
Creek  MUl  Co.  t.  Parker  (Ala.)  700. 

In  an  action  for  injnries  received  in  coupling 
cars,  a  plea  that  plaintiff  was  injured  while 
workiog  after  he  had  been  ordered  to  quit  held 
faulty.- Bear  Creek  MiU  Co.  t.  Parkra-  (Ala.) 
700. 

In  an  action  for  injnries  recdved  in  coupling 
cars,  held,  that  a  demurrer  to  a  plea  of  con- 
tributory negligence  should  have  been  over> 
ruled.— Bear  Creek  MUl  Oo.  t.  Parker  (Ala.) 
700. 
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In  an  action  for  Injnrle*  reeelred  In  conpUng 
cars.  ■  plea  that  plaintiff  assamed  the  risk  by 
cfaoMdnff  a  more  hasardons  method  held  de- 
fectiTe.-Bear  Creek  Mill  Oo.  t.  Parker  (Ala.) 
700. 

In  an  action  for  Injuries  received  In  coaplias 
cara,  a  plea  that  plaintiff  was  injured  while 
rlolating  a  rnle  of  the  company  held  faulty. — 
Bear  Creek  Mill  Co.     Parker  (Ala.)  700. 

Bridence  in  action  for  injuries  to  employd  held 
not  to  sustain  verdict  for  plaintiff.— Russell  t. 
Allen  (La.)  78. 

That  a  tie  was  left  alongside  of  a  railroad 
track  near  a  paUi  nied  br  flagmoi  in  tbe  dis- 
charge of  thdr  duties  k«M  not  to  show  negli- 
gence, nnder  the  evidence,  rendering  railroad 
liable  to  a  flagman  injured  by  falling  over  the 
tie.— Nelder  v.  Illinois  Cent.  R.  Co.  (La.)  866. 

In  action  by  railroad  flagman  for  injuries 
from  stumbling  over  riag  on  roadbed,  held  error 
not  to  permit  defendant  to  show  slag  nsed  by 
other  responsible  roads. — Southern  xa.  Co.  t. 
McLellan  (MUs.)  283. 

In  action  by  railroad  flagman  for  Injurlef, 
Jkeld  error  to  permit  him  to  show  his  train  was 
short-handed,  and  he  performing  extra  duties. 
— Soothem  By.  Co.  v.  McLellan  (Miss.)  288. 

Where  a  switchman  was  Injured  by  stumb- 
ling In  the  nighttime  over  a  piece  of  slag  be- 
side the  track,  it  was  error  to  refnse  to  permit 
defendant  to  show  that  no  accident  had  ever 
before  happened  at  that  place. — Sonthom  Sy. 
Oow  T.  McLellan  (Miss.) 

MATERIALITY, 

Of  aHeratton  of  written  Inatnunent,  nt  *'A1- 
teratkm  of  Instruments." 

MAXIMS. 

Of  •qidty,  MS  "Banity."  1 1. 

MEASURE  OF  DAMAGES. 

See  "Damagea^"  |  4. 

MECHANICS'  LIENS. 

f  1.  Blckt  to  U0B. 

Bev.  St  S  1743.  providing  that  the  Uen  of  a 
snbcoutractor  shall  exist  for  the  amount  due 
by  the  owner  to  the  contractor,  refers  only  to 
the  amount  due  by  the  owner  on  account  of  the 
improvements  made  by  the  contractor  for  the 
owner.— Hathorne  t.  Panama  Park  Co.  (Fla.) 
812. 

%  8*  BaforeMseat. 

A  bill  by  a  subcontractor  to  enforce  his  lien, 
allefcing  facts  which  do  not  make  it  appear 
that,  at  the  time  of  the  service  of  the  notice 
required  by  Bev.  Bt  S  1743,  any  amount  was 
due  the  contractor  by  the  owner  on  account 
of  the  improvements  made,  is  demnrrable. — 
Hathonw  v.  Panama  Park  Co.  (Fla.)  S12. 


Sec  **Uf)uit8.* 


MINORS. 


MISJOINDER. 


Of  censes  of  action,  see  "Action."  |  1* 
Of  partiee  In  equity,  see  "KQnity,"  I  2. 

MISREPRESENTATION. 

See  "False  Pretenses." 

By  insured,  see  "Insnranee,"  |  8. 


MITIGATION. 

Of  damages,  see  "Damages,"  i  1. 

MODIFICATION. 

Of  contract,  see  "Contracts,"  §  8. 

MONEY  PAID. 

No  recovery  can  be  had  against  one  party 
for  money  expended  at  the  request  of  another 
nor  aotboriied  to  tdnd  the  party  sned.— Little 
Bros.  FertillBer  ft  Phosphate  Co.  t.  Wllmott 
(Fla.)  60& 

MONEY  RECEIVED. 

Recorery  of  tax  paid,  see  "Taxation,"  i  5. 

MORTGAGES. 

Assignment  of  right  of  redemption,  see  "As- 
signments," i  L 

By  or  to  administrators,  see  "Bxecntors  and 
Administrators,"  B  2. 

By  or  to  corporations,  see  "Gorporationa,"  |  4. 

Mortgagee  as  party  to  bin  to  reform  insurance 
|)oHcy,  see  "Beformation  of  Instrumei-ts," 

Of  personal  property,  see  "Chattel  Mortgages." 
Of  wife's  separate  estatei  see  "Husband  and 
Wife,"  S  2. 

i  1.  Beanlslios  mmA  TallOltr. 

Facts  held  to  show  an  enforceable  equitable 
mortgage,  not  arising  from  mere  deposit  of  title 
deedB.--Woodrnff  v.  Adair  (Ala.)  515. 

Where  plaintiff  executed  a  mortgage  to  de- 
fendant, to  be  used  in  securing  a  settlement  for 
a  stated  sum  of  a  Joint  judgment,  and,  on  fail- 
ing to  secure  such  settlement,  defoidairi:  settled 
by  paying  a  larger  sum,  he  cannot  enforce  aoch 
mtKtgage.— Sheets  r.  Scott  (Ala.)  678. 

Under  C!ode  1S92,  {  4233,  parol  evidence  of 
grantor  held  insnflScient  to  show  a  conveyance 
absolute  on  its  face  to  be  a  mortgagc-^chwartx 
V.  Ueber  (Miss.)  954. 

fi  2.   Oonstrnotloji  uid  operatlom. 

As  against  a  bona  fide  purchaser  relying  on 
the  record  title,  one  held  not  entitled  to  assert 
nondellTety  of  a  deed.— Woodruff  v.  Adair  (Ala.) 
KIB. 

Right  under  stipulation  In  mortgage  for  an 
attorney's  fee  in  case  of  foreclosure  defined  as 
to  services  in  resisting  redemption, — American 
Freehold  Land  Mortg.  Co.  v.  Pollard  (Ala.) 
630;  Pollard  v.  American  Freehold  Land 
Mortg.  Co.,  Id. 

S  3.    BiE^ta  wad  llablUties  of  parties. 

Where  a  mortgagor  of  land  assigns  a  deposit 
mode  by  him  as  additional  security  for  bonds 
secured  by  the  mortgage,  the  assignee  has  the 
right,  as  against  a  subsequent  purchaser  of  the 
land  at  execution  sale,  to  have  the  land  ex- 
hausted before  the  deposit  Is  applied  to  the 
bonds.— Moses  v.  Philadelphia  Mortgage  & 
Trust  Co.  (Ala.)  612. 

Where  a  trustee  in  a  mortgage  to  secure 
bonds  buys  some  of  the  bonds  with  money  de- 
posited with  htm  by  the  mortgagor  as  further 
security  for  the  bondholders,  the  mortgagoi 
may  assign  the  bonds  so  purchased,  subject  to 
the  equities  of  the  other  bondholders.— Moeas 
V.  Philadelphia  Mortgage  &  Trust  Co.  (AU.) 
612. 
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I  4,    Tumnt  mt  pwfMnuaoe  of  aoa- 
dition,  release,  bmA  utlafaotloa. 

The  insuranre  money  paid  to  mortfCHeee 
should  not  be  diverted  In  payment  of  an  nnse- 
cured  debt,  but  to  the  mortgnge  notes,  aud  a 
diversion  extinguished  the  notes  as  to  the  heirs 
of  the  deceaned  maker  thereof. — Burbauk  r. 
Bnhler  (La.)  201. 

Requests  for  acknowledgment  of  satisfaction 
of  mortgage  held  not  a  snffldently  atrict  com- 
pliance with  Ann.  Code  1892,  1 2451,  to  support 
an  action  for  the  penalty  ander  the  section. — 
British  &  American  Uortg.  Co.  r.  Burke 
(Hiss.)  61. 

I  6.   Foreoloawa        azerolse  mt  power 
of  sole. 

Sale  nnder  power  in  a  mortgage  is  voidable 
only  on  seasonable  election  by  the  mortgagor  or 

Srsons  claiming  under  ium. — Woodrn£E  T.  Adair 
,ta.)  515. 

Sale  nnder  power  in  mortgage  Is  a  fbreclosnre, 
and  cuts  off  equity  of  ledemiition^Woodniff  T. 

Adair  (Ala.)  615. 

Laws  1S06,  p.  105,  held  to  necessitate  record 
in  the  clerk's  office  of  a  change  of  treasurers  by 
a  company  whose  treasureif  held  title  for  it  as 
trustee,  in  order  that  the  new  treasurer  might 
pass  title.  — Sbipp  t.  New  Sooth  Bailding  & 
Loan  Aas'a  (Miss.)  90A. 

I  6.   Foreeloanre  by  aetloH. 

A  surety  on  the  first  note  to  mature  on  a 
series  of  notes  secured  by  a  mortgage  held, 
under  the  terms  of  the  instrument,  entitled  to 
have  such  note  credited  with  a  pro  rota  share 
of  the  proceeds  of  a  sale  of  the  mortgaged 
property,  bnt  not  to  have  the  entire  proceeds 
credited  thereon.— Bostick  t.  Jacobs  (Aia.)  136. 

Where  mortgaged  property  la  pnrchaaed  at  a 

foreclosure  by  the  mortgagee,  and  wld  for  an 
Increased  price,  snretles  on  notes  secured  by 
the  mortRnge  are  not  entitled  to  have  the  pro> 
ceeds  of  the  latter  sale  applied  ou  deficiency  on 
the  notes  ou  which  they  are  aoreties.— Boatick 
T.  Jacobs  (Ala.)  130. 

Where  a  trustee  in  a  mortgage  to  secure 
bonds  buys  some  of  the  brads  with  money  de- 
posited with  him  by  the  mortgagor  as  further 
security  for  the  bondholders,  and  the  mortgagor 
thereafter  assigns  the  bonds  so  purcbaseo,  the 
assignee  Is  a  bondholder,  subject  to  the  equi- 
ties of  the  other  bondholders,  and  may  fore- 
dose.— Moses  T.  Philadelphia  Mortgage  A 
Trust  Co.  lAla.)  612. 

{  7.  Redem^^en. 

A  bill  by  a  junior  against  a  senior  mortgagee 
for  redemption,  which  fails  to  allege  tlie  amount 
doe  on  the  junior  mortgage  and  malEes  no  ten- 
der of  the  amount  of  the  senior  mortKage,  is 
demurrabla— Higman  t.  Humes  (Ala.)  574. 

Under  Code,  8  3507,  a  mortgagor  Asid  not  en- 
titled to  redemption,  for  Insufficiency  of  teadra. 
—Burke  v.  Brewer  (Ala.)  602. 

Disafflrmance  within  two  years  of  sale  nn- 
der  power  in  mortgage  held  to  give  right  to  re- 
deem, though  suit  is  not  brought  for  more  than 
two  years.— Douthit  v.  Nabors  (Ala.)  625. 

lUghts  and  liabilities  between  mortgagee  in 

Pissei^ion  and  mcHlgagor  defined. — American 
reehold  Land  Mortg.  Co.  t.  Pollard  (Ala.) 
830;  Pollard  t.  American  Freehold  Land 
Mortg.  Co.,  Id. 

A  mortgagee,  purchasing  without  authority,  at 
a  sale  under  a  power,  held  a  mortgagee  in  pos- 
session and  accountable  only  as  such. — National 
Mut.  Building  &  Loan  Ass'n  t.  Houston  (Miss.) 
OH. 

A  mortgagee  held  entitled  to  credit  for  costs 
of  foredosnre  sale  under  a  power,  though  it 
was  voidable;  he  mirohasing  without  authority. 
—National  Mut  BuUdlnc  &  Loan  Ass'n  t. 
Houston  (Miss.)  Oil. 


MOTIONS. 

Arrest  of  Judgment  In  criminal 

see  "Criminal  Law,"  |  23. 
Direction  of  verdict  in  dvO  actions,  see  *Triial," 

S  3- 

111  oQtdty.  see  "Equity,"  |  2. 
New  trial  in  civO  actions,  see  "New  Trial." 
I  2. 

New  trial  In  criminal  prosecutions,  see  "Crim- 
inal Law,"  {  23. 

Presentation  of  objections  for  review,  see  "Ap- 
peal and  Error,"  $  3. 

Quafihing  Indictment  or  information,  see  "In- 
dictment and  Information,"  4. 

Relating  to  pleadinga,  see  "Pleading."  |  5. 

StrtUng  out  evidence,  see  "Trial.'^  |  1. 

MULTIFARIOUSNESS. 

See  "Bquity,"  f  2. 

MULTIPLICITY  OF  SUITS. 

Jurisdiction  In  equity  to  avoid,  see  "Bqtdty," 
i  1- 

MUNICIPAL  CORPORATIONS. 

See  "Counties";  "Schools  and  School  Dis- 
tricts," i  1. 

Drainage  districts,  see  "Drains,"  i  1. 

Liability  for  injury  to  property  taken  for  pub- 
lic use,  see  "Eminent  Domain,"  {  2. 

Mandamus,  see  "Mandamus."  I  2. 

Ordinances  relating  to  hitozicaUng  Uanots,  sea 
"Intozicatlog  Liquors." 

Street  railroad,  aea  "Street  BaUroadB." 

Water  supply,  see  "Watoa  and  Water  Gonra- 
es,"  i  2. 

I  1.  Creation,     oHeratloa,  oriote»ee, 
and  dlaaolntiaB. 

The  proceeding  by  petitim  to  have  petitiiKier^ 
land  excluded  from  the  corporate  limits  of  a 
town,  authorised  by  Rev.  SL  |  720,  as  amended 
by  Laws  1897,  c  4601,  Is  one  at  law,  and  the 
Judgment  can  be  reviewed  only  by  writ  of  error, 
and  not  by  an  appeal— •Heebner  t.  Town  of 
Orange  City  (Pla.)  879. 

A  town  kM  not  to  have  cause  of  action 
against  a  railroad  company  for  giving  ita  name 
to  a  station  near  It— Gaif  &  B.  I.  B.  Ga  v. 
Town  of  ScmioaTy  ^Usa.)  968. 

i  S*    Froeeedlnca   of  eonnell  or  other 
KOTemlnc  body. 

Whether  a  charge  against  a  member  of  a  city 
council.  If  proved,  la  suffldent,  is  for  the  ulti- 
mate determination  of  the  courts. — State  ex 
reL  McMahon  T.  City  Gonndl  of  New  Orieana 
(La.)  22. 

The  authority  conferred  on  members  of  a  dty 
council  to  expel  one  of  its  members  by  two- 
thirds  vote  on  five  dayi^  notice  and  an  oppot- 
tunity  to  he  heard  presupposes  a  diaiw  anfll- 
ciently  grave  to  justify  expulsion. — State  ex 
rd.  McMahon  v.  City  Council  of  New  Orleans 
(La.)  22. 

A  statement,  made  in  confidence  by  a  mem- 
ber of  a  council  to  the  mayor,  that  he  had 
heard  rumors  reflecting  on  the  integrity  of 
other  membera  of  the  council,  held  privileged, 
and  no  ground  for  the  expulsion  of  the  mem- 
ber.— State  ex  reL  McMahon  v.  City  Conndl  of 
New  Orleans  (La.)  22. 

The  courts  are  dIdncHned  to  hold  the  speaUag 
of  slanderous  words  as  to  eflier  mendiera  of  a 
city  council  a  ground  for  removal  of  a  member 
of  such  conndL— State  ex  reL  UcBtelnni  v.  Gitj 
Council  of  New  Orleans  <L«.)  22. 

Where  notice  and  oppoitnaHy  to  defend  hsTo 
been  given  to  a  membar  of  a  dtj  ^*otiwi1,  and 
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erldenee  las  Iwcn  addneed,  tfie  court  wfll  not 

go  behind  the  Jadgment  to  inqaire  Into  the 
amount  of  the  cTidence.— State  ex  reL  McMa- 
htfi  T.  at7  GooncU  of  New  Orleans  (LaJ  22. 

i  3.   CMBesM,  mt«mta.  mmA  MaployCa. 

C^aes  in  which  noHce  of  henrlng  of  an  ajH 
plication  to  nmove  a  municipal  omcer  may  be 
dispensed  with  defined. — State  ex  reL  McMahon 
T.  CitT  Council  of  New  Orleans  (La.)  22. 

The  power  conferred  on  the  city  of  New 
Orleans  by  its  charter  to  remove  officers  ie  nei- 
ther greater  nor  lebs  than  the  city  would  "have 
had  if  the  instrument  had  t>een  silent  on  the 
subject. — State  ex  rel.  McMahon  T.  Gitr  Coun- 
cil of  New  Orleans  (La.)  22. 

Where  a  municipal  officer  has  a  franchise 
in  the  office  resulting  from  an  election  or  ap- 
pointment for  a  term  fixed  by  law,  there  must 
be  a  hearing  before  removal.— State  ex  reL  Mc- 
Mahon T.  City  Council  of  New  Orleaiu  (La.) 
22. 

Where  a  municipal  officer  is  a  mere  empl(^6, 
he  may  be  remoTed  without  notice. — State  ex 
ret.  McMahon  v.  City  Council  of  New  Orleaua 
(La.)  22 

In  the  alisence  of  express  f^ant  or  Implied 
limitation  of  authority,  a  municipal  corporation 
possesses  the  incidental  power  to  remove  for 
cause  the  corporate  officersi  whether  elected  by 
it  or  by  the  people.— State  ex  reL  McMahon  T. 
City  Council  of  New  Orieana  (La.)  22. 

Property. 

The  sewerage  and  water  board,  end  the  city 
council  of  New  Orleans,  in  contracting  to  pur- 
cluue  sewerage  plant,  held  acting  within  the 
power  conferred  on  them  by  constitutionoJ 
amendment  (Act  No.  6,  Extra  Session  ISm)  and 
their  action  was  not  subject  to  jcdieial  cuntroL 
— Brennan  v.  Sewerage  &  Water  Board  (La.) 
503;  City  of  New  Orleans  t.  New  Orleans 
Sewerage  Co.,  Id. 

In  amendment  of  constitution  (Act  No.  6, 
Extra  Session  1S99),  authorizing  the  sewerage 
and  water  board  to  acquire  for  the  city  of 
New  Orleans  the  plant  and  franchises  of  any 
water  or  sewerage  company  in  that  city,  keM 
that  the  word  "plant"  applies  to  the  physical 
means  provided  by  those  particular  companies 
for  the  accomplishment  oi  the  ends  for  which 
they  were  established. — Brennan  v.  Sewerage  & 
Water  Board  (La.)  563 ;  City  of  New  Orleans 
r.  New  Orleans  Seworage  Co^  U. 

f  ^    Pttbllo  ImproToments. 

Assessment  for  street  improvements,  under 
ordinance  providing  for  it  without  regard  to 
benefits,  Aeid  void. — City  Council  of  Montgom- 
ery T.  Foster  (Ala.)  610. 

That  the  payments  are  to  be  made  out  of  that 
part  of  the  future  revenues  reserved  for  public 
improTements  does  not  render  the  contract  valid. 
— SUte  ex  rel.  Woulfe  t.  St.  Paul  (La.)  88. 

Act  No.  30  of  Extra  Besslon  of  1877  prevents 
the  city  of  New  Orleans  from  entering  into  a 
contract  b^  which  the  cost  of  paving  a  street 
Is  to  be  paid  oat  of  the  reveuuea  of  future  years, 
to  be  settled  in  the  meantime  by  the  issuance 
of  interest- ben  ring  certifirntes. — State  ex  rel. 
Wooife  V.  St.  Paul  (La.)  88. 

Provisions  of  a  charter  construed,  and  Jield, 
that  the  city  may  require  the  owners  of  lots 
fronting  on  particular  streets  to  construct  and 
keep  in  repair  the  sidewalks  and  curbings  in 
front  of  such  Inta.— Town  of  New  Iberia  v.  Fon- 
telieu  (La.)  309. 

The  power  to  compel  the  owners  of  urban 
property  to  construct  bauquettes  in  front  of 
the  same  heid  the  police  power,  to  be  exercised 
under  the  general  grants  of  power  in  the  char- 
ter.—Town  of  New  Iberia  v.  Fontelien  (La.) 
309. 


A  brld^  tax  lerfed  vnder  the  authority  of 

the  constitution  on  all  property  generaUy  in  a 
ward  Is  not  a  local  assessment,  though  a  vote 
of  the  taxpayers  of  the  ward  is  required  for  its 
imposttion.— Origgsbj  Construetian  Oo.  t.  Free- 
man (La.)  309. 

j  1  S.   Folioe  power  and  reciilBtloBS. 

t    Claim  of  the  amount  of  a  fine  in  a  complaint 
I  for  violation  of  a  city  ordinance  held  surptus- 
age  and  immaterial.— City  of  Talladega  t.  Fitz> 
I  Patrick  (Ala.)  252. 

I    An  ordinance  punishing  the  disturbance  of  a 
I  religious   assembly   held   not  unreasonable.^ 
City  of  O^adega  v.  Fitzpatrlck  (Ala.)  252. 

I  Under  Acts  1900-1001,  p.  1567,  $g  S,  18.  a 
city  ordinance  tieUt  not  in  conflict  with  Obde,  f 
4GiM.— City  of  Talladega  v.  Fitzpatrick  (Ala.) 
252. 

I    An  affidavit,  though  not  drawn  In  regular 
'  form,  may  be  sufficient  to  suftain  proceedings 
'  in  the  mayor's  court  for  violation  of  a  city  or- 
dinance.—Tcwn  of  Minden  v.  McCrary  (La.) 

:  {  6.  0se  and  r«gnl&ti(«  of  pnlillo  pla- 
!  eea,  property,  and  works. 

Pillars  of  a  building  In  a  street  held  an  in- 
fringenieat  of  the  right  of  an  adjoining  owner 
to  fight,  air,  aud  view,  which  would  entitle 
him  to  enjoin  the  erection  of  the  pillars,  even 
though  the  defendant  owned  the  fee  In  the 
street,  subject  only  to  the  pubUe  vsc.- First 
Nat.  Bank  v.  Tyson  (Ala.)  144. 

The  erection  in  a  street  of  pillars  by  a  prop- 
erty owner  held  an  irreparable  injury,  en- 
titling an  adjoiuing  property  owner  to  an  -  In- 
junction restraining  It.— First  Nat.  Bank  v.  Ty- 
son (Ala.)  144. 

Allegations  in  a  bill  by  a  property  owner  to 
restrain  the  erectifm  !□  a  stitet  Of  pillars  of  a 
building  by  an  adjoining  owner  And  sufficient 
on  demurrer.— First  Nat.  Bank  t.  Tyson  (Ala.) 
144. 

A  t>erson  sustaining  a  peculiar  Injury  as  a 
result  of  the  existence  of  a  nuisance  in  a  city 
street  may  enjoin  such  nuisance,  without  first 
applying  to  tue  city,  authorities  for  relief. — 
Ilrst  Nat.  Bank  t.  Tjm  (Ala.)  14«. 

An  encroachment  of  22  iuches  on  the  Side- 
walk by  pillars  of  a  building  is  a  pnl^  nni- 
sance,  wittiout  regard  to  whether  they  are 
erected  for  ornament  or  ntllftr.— First  Nat. 
Bank  v.  Tyson  (Ala.)  144. 

A  municipal  corporation,  in  the  absence  of  a 
statutory  grant  Of  aucfa  power,  cannot  author- 
ize the  erection  In  city  streets  of  a  bulldiu 
which  constitutes  a  nunanee.— flnt  Nat  Bank 
T.  Tyson  (Ala.)  144. 

The  easement  of  view  from  every  part  of  a 

tuMic  stret^t,  as  well  as  that  of  light  and  air. 
(•longs  as  a  valuable  right  to  one  owning  prop- 
erty abutting  on  the  atreet.  and  will  be  protect- 
ed by  the  courts  against  illegal  eaeroacbments. 
—First  Nat.  Bank  t.  Tyson  (Ala.)  144. 

I  7.  Torts. 

Evidence  In  a  p^sonal  Injury  action  against 
a  city  for  damages  resulting  from  partial  ob- 
struction of  a  street  to  make  a  case  for 
jury,— City  of  Meridian  v.  McBeath  (Miss.)  53. 

i  8,    Flseal  manacement,   pnliUo  dobt* 
seonrities,  and  tanatlon. 

Where  the  taxpayers  of  a  town  at  a  special 
election  autliorize  the  authorities  to  incur  a  debt 

of  $1U,000  anil  interest,  and  a  levy  of  a  special 
tax  of  five  mills  for  ten  years  on  the  valuation 
and  assessment  fixed  by  the  constitution,  the 
authority  Is  void^  in  so  far  as  the  debt  and  in- 
terest exceed  the  special  tax  authorized  to  be 
levied  to  pay  the  8ame.^jlray  t.  Boannois 
(La.)  42.  • 
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Where  mnnlclpal  authorities  attempt  to  appl7 
«  ipedal  tax  ivovided  for  a  debt  Incurred  by  a 
«PMlal  aleetlon  to  dd>ti  created  anterior  to  the 
aathorisatlon  of  the  tax,  or  for  debts  incurred 
for  purposes  not  authorized  by  the  coDstitutioQ, 
the  same  may  be  prevented  by  injunction. — 
Oray  v.  Bonrgeoia  (La.)  42. 

Under  authority  granted  1^  the  taxpayers  of 
a  town  to  incnr  a  debt  and  to  issue  bonds,  the 
authorities  may,  without  issuing  bonds,  create 
the  debt  and  levy  a  special  tax  within  the  con- 
atitutional  limit. — Gray  t.  Bourgeois  (La.)  42. 

It  is  not  necessary,  at  a  special  election  beld 
under  Const,  arts.  232,  281.  seeking  to  obtain 
from  property  tax  payers  of  a  town  authority 
to  incur  a  debt  for  a  designated  purpose,  that 
the  debt  to  be  incurred  for  each  particular  pur^ 
pose  should  be  apedfically  Mt  out— O ray  t. 
Bourgeois  (La.)  42. 

Citizens  who  have  voted  to  tax  themselves 
Cor  a  public  improvement  have  a  standing  in 
<onTt  to  complaiu  that  the  property  acquired  la 
not  bdug  used  for  the  purpose  contemplated.— 
Sugar  t.  City  of  Monroe  (La.)  961. 

MURDER. 

See  "Homicid^'*  I  1. 

MUTUAL  BENEFIT  SOCIETIES. 

See  "Innirance,"  {  9. 


NAMES. 


Indict- 


DedgnaHon  of  person  in  indictment,  i 

ment  and  Information,"  J  2. 
Of  towDB,  see  "Municipal  Corpotatinii,"  i  1. 

NATIONAL  BANKS. 

See  *3ankB  and  Banking,"  S  8. 

NAVIGABLE  WATERS. 

See  *^atera  and  Water  Courses." 

)  1.   KiKkts  of  pnbUe. 

A  railroad  company,  constructing  a  bridge 
aeron  a  navigable  stream  so  negligently  as  to 
otwtrnct  the  navigation,  is  responuble  for  re- 
aultljucdamages.— Armlstead  t.  Shrereport  de 
ft,  RTVaL  By.  Go.  (La.)  456. 

I  S.    Blpariaa  and  littoral  rlchta. 

Where  a  point  in  the  Mississippi  river  was 
gradually  snomerged.  and  thereafter  the  land 
reappeared,  the  doctrine  of  reaimearance  of  land 
after  sabmergence  controls. — Hughes  Bir* 
ney'n  Heira  (La.)  30. 

Where,  after  submergence,  the  water  disap- 
jteara  from  the  land,  and  its  identity  can  be  es- 
tablished by  reasonable  marks  or  by  situation 
or  boundary  lines,  theproprietorship  returns  to 
^e  original  owner.— Mughes  t.  Birney'a  Heirs 
<!«.)  30. 

NAVIGATION. 

Set  **NaTlgable  Waters,"  i  1. 

NEGLIGENCE. 

<3ausing  death,  see  "Death,"  }  2. 

By  particular  clovses  parties. 

See  "Carriers,"  11  1.  2;   "Municipal  Corpora- 
tions," i  7. 

Emtdoyers,  see  "Master  and  Servant,"  ft{  3-8. 
Railroad  companies,  see  "Bailroads,**  H  2-6. 
Tdegraph  or  telephone  coimmnies,  see  'Tele- 
graphs and  Telephouea,"  1  2. 


OondltConor  use  ttfpcarttcuXartpedlmcfvropertg, 
loorfca,  ormacMtiery. 

See  "Highways,"  i  1:  "BaUroada,'*  ||  2-6; 
"Street  Railroads,''  t  2. 

OimtrUmtory  neff U^enos. 
Of  passenger,  see  "Carriera,"  {  2. 
Of  person  Injured  by  operatbm  of  railroad,  see 

"Railroads,"  {  8. 
Of  servant,  see  "Masta  and  Servant,"  |  7. 

S  1*  Aotlons. 

Where  declaration  in  action  for  negligence 
sets  forth  the  acts  relied  on,  without  stating 
that  they  were  negligently  done,  It  must  ap- 
pear from  the  direct  averments  of  the  declara- 
tion that  the  acts  cnnsiug  the  injury  were  per 
se  the  result  of  ne^iwence.— Consumers'  Elec- 
tric Light  &  St.  E.^.  T.  Pryor  (FU-)  W7. 

Where  negligence  is  the  basis  of  recoT^y,  it 
Is  not  necessary  for  the  declaration  to  set  out 
the  facts  constituting  the  negligeuee. — Con- 
sumers' Blectric  Ught  &  St.  B.  Cok  r.  Pryor 
(Pla.)  797. 

An  action  Md  to  be  one  for  q>edfic  DC^igetict-, 
so  as  not  to  render  pertinent  the  roles  appucable 
to  public  nuisances,  or  evidence  based  on  such  a 
theory  of  the  case.— AdvaDce  Oln  &  Mill  Co.  t. 
Thomas  (Miss.)  316. 

NEGOTIABLE  INSTRUMENTS. 

Sea  "Bills  and  Notes.** 

NEWLY-DISCOVERED  EVIDENCE. 

Ground  for  new  trial  In  dvU  aetiona,  see  "New 

TriaL"  S  1. 

Ckound  for  new  trial  in  crindnal  nosecationiL  see 
"Criminal  Iaw,"  f  28. 

NEW  PROMISE. 

within  statute  of  llndtatlons,  see  "Umltatfon  of 
Actions,"  I  8. 

NEW  TRIAL. 

In  criminal  prosecutions,  see  '*Orimfnal  Law,"  { 

23;  "Homicide,"  t  12, 
Necestity  of  motion  for  putpose  of  review,  see 

"Appeal  and  Error,"  S  o. 
Review  of  rulings  on  anilication  for,  see  *X^ini- 

Inal  Law,"  |  3a 

S   1.  Oroiuids. 

Motion  for  a  new  trial  in  an  action  for  wrone- 
fol  attachment  held  improperly  refused;  the 
damages  awarded  by  the  jury  being,  under  the 
evidence,  ezce8siTe.-~Hamiiton  y.  Maxwell  (Ala.) 
13. 

Denial  of  new  trial  for  newly  discorered  evi- 
dence held  not  subject  bo  reversal  ou  appeal. — 
Jemigan  v.  Clark  (Ala.)  680. 

I  S.    Prooeedlngs  to  proovre  new  trIaL 

Evidence  of  the  jurors  aa  to  the  mauBer  of 
arriving  at  the  verdict  Is  uot  admissible  on  a 
motion  for  a  new  triaL— MontgomeiT  St.  By. 
T.  Mason  <Ala.)  261. 

NOTES. 

FromlsBOiy  notes,  see  "Bills  and  NotesL** 

NOTICE. 

Of  particular  facts,  actt^  or  proceedCnga, 
Election  under  drainage  law,  see  "Drain:-,"  $  2. 
HeorioK  of  application  to  remove  city  officer,  see 

"Municipal  Oonmrations,"  i  3. 
Loss  insured  aeainst,  pee  "Insurance,"  |  0. 
Taking  depositions,  see  "Depositious." 
To  set  aside  judicial  sale,  see  "Judicial  Salea.* 
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Td  portleular  douet  of  pwlUt. 

See  "Attorney  and  Client,"  S  1;  "Prindiwl  and 

Asent."  I  1. 
Parchaaer  of  land,  we  "Vendor  and  PnrcbaBo-," 

•  2. 

OBJECTIONS. 

Necessity  for  Dorpose  of  rerlew,  see  "Appeal  and 

£rrOT**  I  S;  **OrimiDal  Law,''  S  26. 
To  evidence,  see  "Trial,"  S  1. 
To  validity  of  process,  see  "Process,"  f  1. 

OBLIGATION  OF  CONTRACT. 

I^WB  impairing,  see  "ConstltntiOQal  Law,"  {  2. 

OBSTRUCTING  JUSTICE. 

Facts  htld  to  anthorize  conTiction  of  defend- 
ant of  resisting  an  officer  in  arresting  him 
wliile  drunk  in  a  pablic  place  in  the  presence  of 
two  or  more  paw)Ds.— Brown  t.  State  (Miss.) 
962. 

OBSTRUCTIONS. 

Of  proeaat.  aee  "ObstmctiQK  Justtca." 

OFRCERS. 

Heaith  officers,  see  "Health." 
Mandamus,  see  "Mandamus,"  {  2. 
Quo  warranto,  see  "Quo  Warranto." 
Beristins  officer,  see  '^Obstructing  Joatice.* 

ForHeuIar  daawt  afofficen. 

Bee  '"Glerka  of  Coorts";  "Justices  of  the  Peace"; 
"Receivers";  "Regleters  of  Deeds." 

AsFiessnrs  of  taxes,  see  "Taxation,"  I  4. 
Collectors  of  taxes,  see  "Taxation,"  |  ft. 
County  officers,  see  "Counties,"  {  1. 
MuniapaJ  officers,  8ee:"Muuicip8l  Corporations," 

Bciwol  officers,  see  "Schools  and  Sdiool  Dia- 
trlcts,"  1 1. 

I  X.  Xiabilltlea  on  oAclal  bonds. 

A  bill  b;  a  surety  on  the  bond  of  a  pablic 
officer,  seeking  contribution  from  ioretiea  on 
other  Iwnds,  held  not  demorrabia  on  the  gnrand 
that  SQch  other  bonda  were  not  statutorr,  nn- 
der  Code,  8  3089.— Carter  t.  Fidelity  «  De- 
posit Go.  of  Maryland  (Ala.)  682. 

OPINION  EVIDENCE, 

In  drO  actions,  see  "Bridence,"  1 10. 
In  criminal  prosecntlons,  see  "Orlndnal  Law,** 
112. 

OPINIONS. 

Of  coorts.  Me  "Coorts,"  1 1. 

ORDERS. 

BcTiev  of  appealable  indera,  lea  **Appeal  and 

ErrOT.'* 

ORDINANCES. 

Hsnlclpal  orffiuances,  see  "Municipal  Oorpoia- 

OVERCHARGE. 

Br  cirrler,  see  "Oarrieta,"  |  L 

OYSTERS. 

See  "Fl>h." 

82SO.-68 


PARENT  AND  CHILD. 

See  "Bastarda";  "Guardian  and  Ward";  "In- 
fants." 

Habeas  corpos  to  obtain  custody  of  child,  see 
"Habeas  Corpus,"  |  2. 

PAROL  EVIDENCE 

In  dril  actlODi,  aee  "Eridence,"  f  Sw 
PARTIES. 

Admissions  as  evidence,  see  "EJvidence,"  I  6. 
Designation  in  judgment,  see  "Juib;mmt,''  |  2. 
Domicile  or  residence  as  affecting  Teuoe,  see 

"Venue,"  }  1. 
Per«>ns  concluded  by  Judgment,  see  "Judgment," 

Persons  entitled  to  foreclose  mortgage,  see  "MtNrt- 
gages,"  6  ti. 

PerH>U6  entitled  to  maintain  action  to  oolet  title, 

see  "Quieting  Title,"  S  1. 
Persons  entitled  to  reTive  action  on  death  of 

party,  see  "Abatement  and  Rerival,"  S  1. 
Persons  liable  for  trMpass,  see  "Trespass,"  |  1. 

in  particular  acttona  or  prooeedinsra. 

See  "Quieting  Title,"  fi  2. 

For  cancellation  of  pablic  land  grant,  see  "Pub- 
lic Lands."  i  1. 

On  liquor  deaWa  bond,  aee  "Intoxlcatiiig  LIq- 
uore,"  12.  -H 

To  foreclose  pledge,  see  "Pledgee." 

To  reform  instrument,  see  "Reformation  of  In- 
struments," i  1. 

To  parUcular  clcusea  (^f  conveyanoa,  oontracUy 
or  transactions. 

See  "Fraudulent  Conveyances,"  I  2l 

I  1.    Deteeta,   oVJeetlow,   amd  amaad- 
■aemt. 

Facts  Aefd  to  show  wetrer  of  objection  to  in- 
tervening in  suit.— Donthit  T.  NabcwB  (Ala.) 
625. 

In  an  action  to  quiet  title,  held,  that  the  Im- 
proper Joinder  of  a  party  defendant  could  not 
be  raised  by  the  other  d^endant— Worthing- 
ton  T.  MiUer  (Ala.)  748. 

The  nonjoinder  of  a  necessary  party  will  not 
M  regarded  on  araeal,  when  not  complained  of 
In  the  pleadiagB.-%ouiroelE  Conat  Oo.  t.  Port 
Gibson  BriekMfg.  Co.  (Miss.)  116L 

PARTITION. 

I  1.    Afltlona  for  partition. 

Complainant's  rights  in  realty  held  barred  by 
their  not  having  been  asaerted  during  40  yeaia 
after  ouster.— Jellerson  v.  Pettus  (Ala.)  663. 

Under  Rev.  Civ.  Code,  art.  1289,  any  one  has 
the  right  to  demand  the  division  of  property 
held  in  common,  and  defendant  must  set  up  any 
objections  thereto,  cither  by  answer  or  excep- 
tion, other  than  an  exception  of  no  cause  of  ac- 
tioD.— Succession  of  Glancy  (La.)  356. 

Where  parties  own  property  In  common  with 
an  insane  person,  thev  have  an  abaolute  right 
to  pnt  an  end  to  the  indlTislon,— Salller  t. 
Kosteet  (La.)  3S3. 

Property  iu  partition  may  be  appraised  after 

i'udgment  ordering  the  partition. — Saliler  v. 
losteet  (La.) 

Where  plaintiif,  in  partition  against  heirs, 
claims  under  a  judgment  sale  of  an  heir's  In- 
terest, and  the  heirs  file  a  bill  to  set  aside  the 
partition  sale  on  the  gi-ound  that  the  partition 
plaintiff  had  no  title,  tlie  heir  under  whom  the 

Sartitiou  plaintiff  claims  is  a  proper  party. — 
[core  T.  Somerville  (Hiss.)  291. 
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Under  Code,  S  8118,  one  of  sereral  defendant! 
In  partition  Kad  entitled  to  open  the  caM  for 
nil.— Moore  t.  SomerrUle  (Uias.)  2M. 

PARTNERSHIP. 

{  1.   Tk«  nlation. 

Wbere  a  partnerghip  created  in  another  state 
dopfi  bnsinesa  in  the  state,  the  character  of  the 
liability  of  its  membeTB  Is  to  be  determined  br 
the  law  merchant. — OameroD  t.  Orleana  &  3. 

Ry.  Co.  (La.)  208. 

Where  by  their  representations  and  conduct 
parties  have  agreed  to  ererythins  that  as  a 
matter  of  law  is  naMasai?  to  constttnte  a  part- 
nwship,  a  disclaimer  In  thdr  contract  or  an 

intent  to  enter  Into  the  partnersbip  relation 
is  not  conclosiTe  as  to  third  jKrsona. — Cameron 
V.  Orleans  &  J.  By.  Co.  (La.)  208. 

i  S.   Blckta  Bud  UaMUtiM  *•  to  tUrd 
penoms. 

Where  It  la  not  shown  that  a  firm  knew  tiiat 
a  partner  had  mortgaged  the  firm  proper^,  the 
copartners  cannot  be  bonud  as  having  ratified 
anoh  act.— Kahn  t.  Becnel  (La.)  444. 

A  partner,  who  is  not  the  special  agent  of  tha 
firm,  has  no  authority  to  execute  a  mortgage  as 
against  his  copartners.— Kahn  t.  Becaal  (La.) 
444. 

A  partner  Ls  booud  by  his  declarations  of  i* 
debtedness  as  mortgagor.— Kahn  t.  Becnel  G^a.) 
444. 

Where,  In  a  suit  against  a  "company,"  the 
written  contract  showed  it  was  made  with  an 
iudtTidnal,  and  there  waa  no  proof  of  ageney, 
there  could  be  no  recovery.— Bothrodi  Const. 
Oo.  T.  Port  Gibson  Mfg.  Co.  (MIbb.)  484. 

I  3.    Dlasolntion,   setUeaieiit,    And  m- 

conaktlnC' 

Bvidence  couaidered,  and  held  sufficient  to 
show  that  an  accounting  and  diTisicHi  of  the 
proceeds  was  had  on  dissolution  of  a  partner- 
ship.— Shows  T.  Folmar  (Ala.)  495. 

Where  one  partner  made  a  settlement  and 
division  of  the  assets  of  another  partnership 
of  wliich  his  firm  waa  a  member,  and  his  firm 
accepted  the  assets  allotted,  it  waa  bound  there- 
by*  though  none  of  the  otlier  nwmbera  were 
present.— Shows  t.  Folmar  (Ala.)  495. 

In  a  partnerriiip  accounting,  where  an 
amount  paid  by  cue  of  the  partners  ia  charged 
on  the  joint  account  and  afterwards  credited 
on  the  per!>onaI  account,  it  is  a  proper  lowing 
of  indebtednpss  and  credit. — L.  J.  Meatier  & 
Co.  T.  A.  Chevalier  Paving  Co.  (La.)  520. 

PART  PAYMENT. 

Whhin  statute  of  limitations,  see  "LlmitatioD  of 
Aetiona,"  «  3. 

PARTY  WALLS. 

Party-wall  agreement  between  parchostt  of 
lot  and  seller,  who  owned  adjoining  one,  con- 
•trued.— Lagomarsino  t.  Crowe  (Ala.)  661. 

PASSENCERS. 

See  "Carriera,"  {  2. 

PATEMTS. 

For  poMic  lands,  see  "Pablic  Landa,"  |  1, 

PAYMENT. 

See  "Compromise  and  Settlement." 
By  garnishee,  see  "Garnishment,"  (  S. 
By  receiver,  see  "Beceivers,"  §  3. 
Part  payment  wltbin  statute  of  limitations,  see 
"Limitation  of  Actions,"  |  8. 


Becoverr  for  money  paid,  see  "TrfoBey  Paid." 
8ob»QgBtfcm  on  payment,  see  "Snbrogatkm." 

(y  porttortTcrniiw  </obMgattow  or  WfrfHTffiat 

Bee  "Mortgages,"  S  4. 

Compensation  for  proper^  taken  for  pnbUe  -am, 

see  "Eminent  Domala,^  |  3. 
Taiea,  see  'TaxationT'l  5. 

f  I.  ApvUeattMk. 

The  rules  in  the  GvH  Code  for  th*  ImpuUdcrD 
of  pa.vBeat8  wbea  two  debts  ere  of  tfce  same 
nature  and  equally  oneroos  are  to  be  applied 
where  the  iuteresta  of  third  persona  are  inrolr- 
ed.— Sarbank  t.  BuUer  (LaJ  201. 

PENALTIES. 

^*tpl.  discrfmlBatfea  br  catrieza,  see 
"CarrieM,"  1 1, 
For^Tiolatioiia  of  gamiac  lawa,  see  "auning,** 

Under  contract^  m  "n^uugsa,"  I  3. 

PERJURY. 

}  1>   Pnisevwtiim  asd  ywrnlshmemt. 

Indictment  for  perjury  held  to  sufficiently  det- 
ignate  the  offense  <ai  the  trial  fOr  wUcb  the 
false  swearing  was  done.— Bradford  t.  Slate 
(Ala.)  742. 

Proof  of  any  one  of  the  assignments  in  aa 
indictment  for  periw^  Is  snffldieat.— Bndfwd 
V.  State  (Ala.)  742. 

Evidence  Md  admissible  vndvr  indictment 
for  perjury  to  show  the  false  awearins.— Brad- 
ford T.  State  (Ala.)  742. 

On  t  trial  for  petjnir  cosuoittad  In  thn  eoaa- 
ty  court,  it  Is  enoncb  to  pveve  eobetantiallr 
vj^at  defendant  said.— Bradford  t.  State  (Ala.^ 

PERSONAL  INJURIES. 

See  "Negligence." 

Caused  by  negligence  of  tel^raph  company,  see 
"Telegraphs  and  Telephones,"  g  1. 

To  employ^,  see  "Master  and  Sorant,"  f§  3-8. 

To  passenger,  see  "Caniers,"  |  2. 

To  person  on  or  near  raUread  ttado,  aee  "BaB- 
roads,"  §S  3,  4. 

To  traveler  on  highway,  aee  *'Hishway%"  i  1; 
"Municipal  CJorporations,"  f  7. 

PETITION. 

In  pleading,  see  "Pleading,"  S  1. 

PHYSICIANS  AND  SURGEONS. 

Preferential  clnime  against  decedents'  estates  fbr 
profcnKional  services,  aee  "Execntors  and  Ad- 
ministrators," i  4. 

On  prosecTition  under  Or.  Code,  S  5333,  con- 
tention by  defendant  that  boards  of  medical 
examiners  discriminate  against  all  bat  reeular 
phvsicians  heU  ot  no  avail— Bragg  t.  State 
(Ala.)  707. 

Persons  practidne  osteopathy  held  practiclne 
medicine,  within  Civ.  Code,  |  3261,  and  Or. 
Code.  §  5833.— Bragg  v.  State  (Ala.)  ^87. 

On  prosecution  under  Or.  Code,  {  5333  a 
contention  that  the  Alabama  Medical  Associa- 
tion and  boards  of  censors  ww  not  regularly 
organized  under  the  constitntion  of  the  associa- 
tion held  of  no  avail  to  defendant.— &mDC  t 
State  (Ala.)  767. 

Civ.  Code,  g  3261,  and  Cr.  Code,  i  5333,  re- 
quiring physicians  to  have  certificates  of  qnali- 
ncation  as  prerequisite  to  right  to  practice,. 
held  constitatlonal.— Bragg  t.  State  (Ate.)  767. 
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PLEA. 

In  fMl  settom,  see  TleaAuK."  I  3< 
In  crimliuUi  ^owcDthms,  lee  ■^rindnal  uw," 
I  & 

PLEADING. 

Am  cTidenM.  m  "Eqidtr/'  f  & 

MUgcMom  aa  to  particular  /act*,  aatti  or 

ImiiMfltloiWi 
See  "Adrene  Ponession,"  |  2. 
Statute  of  fntodi.  Me  'Vnnd^  Sbitnto  <tf»"  I  2. 
Statute  of  linutatltHis,  see  "UmltatUm  flC  Ae- 
tions,"  {  4. 

In  oetfoiu  by  or  offaftut  particular  olamt  (tT 
portte*. 

See  "Oorporatioiis."  I  4. 
Cosureties,  see  "Prindpel  and  Soretr,**  |  2. 
Stockholdera,  see  "GorporatloDS,'*  %  8. 
Telagnph  codpeny,  see  "TdegraphB  and  Tele- 
pbonea,"  {  L 

Invarticular  cu^ions  or  proceeding*' 

See  "CaneellatloB  of  Xnttnunents,"  fi  1;  "Ored- 
Itors'  Suit";  "Detinue";  "Equity  "  \  2;  "False 
ImpriBonment,"  S  1;  "Libel  and  Slander,"  |  2; 
"ilaliciouB  Prosecution,"  8  2;  "Negligence,"  8 
2:   "Partttioii,"  f  1;  "Qnletin*  i  2; 

"^'reapass,"  11.  ■    '  ^ 

Condemnation  proceedings,  aes  "Eodiuat  Do- 
main," {  3. 

Election  contest,  see  "Elections,"  {  3. 

For  breach  of  contract,  see  "Contracts,"  f  4 

For  discharge  from  employment,  see  "Master  and 
Sovut,"  I  1. 

For  injuries  to  animals,  see  "BailroadB,"  J  S. 

For  personal  Injories,  see  "CarrleiB,"  %  2;  "Mas- 
ter and  Servant."  %  8;  "Bailioads."  S8  8.  4; 
"Telegrspha  and  Teiephanes,"  1 1. 

Indictment  or  criminal  infonnation  or  complaint, 
see  "Indictment  and  Information.'* 

On  biU  or  note,  see  "Bills  and  Notes,"  BS  2,  S. 

On  foreign  judgment,  see  "Judgment,"  S  7. 

Pleas  hi  crimjbial  prosecutions,  see  "Criminal 
Law,"  S  6. 

Salts  to  set  aside  fraudulent  conveyancea,  see 

"nundnlent  ConT»^ancea."  1 3. 
To  enforce  mediantc's  lien,  see  ''Hecbanks' 

Liens,**  %  2. 
To  recover  Ucense  tax,  see  "Licenses,"  \  1. 
To  redeem  frtHU  mortfpige,  see  "Mortgages,"  I  7. 
To  restrain  injvrj  to  property  taken  for  pnnBc 

nse,  see  "Bmlnent  Domain,''  §  4. 

I  1.   DeoUvatlom,  ooHSpIaimt,  pettOom*  ov 
statement. 

When  the  allegations  of  a  declaration  con- 
taining only  one  count  are  inconsistent,  they 
uentralise  each  other,  and  the  declaration  will 
be  held  bad  on  demnrrer. — Florida  Cent.  &  P. 
K.  Co.  T.  Ashmore  (Fla.)  832. 

i  2.   Plw  «r  uiiwar,  avow  eoHtplalait. 
amd  »4Mwvit  of  def  aaie. 

A  plea  In  an  injunction  suit  by  a  property 
owner  to  restrain  an  adjoining  owner  from 
crectinr  pilbirB  in  tbe  street  held  bad  for  doplio 
ity.— Ffrit  Nat.  Bank  t.  Tyson  (Ala.)  144. 
748. 

Special  pleas  m  au  acticn  for  perrtonal  la- 
Jories  held  provable  under  tbe  general  denial.^ 
Postal  Tel.  Cable  Co   r.  Jones  (Ala.)  5U0. 

Where  a  joint  plea  by  several  defendants 
adopts  as  ft  part  thereof  a  separate  plea  by 
one,  the  latter  will  be  considered  as  if  In- 
clnded  1b  tiie  body  of  the  former. — ^LonisTille  & 
N.  K.  Co.  T.  Half  (Ala.)  603. 

Wberb  in  a  salt  againi^  a  corporation,  the 
cross  bill  arera  that  defendant  is  a  corporation, 
and  tbe  answer  thereto  does  not  deny  tbe  aver- 
ment it  must  be  taken  as  true.— Rothrock 
Court.  Co.  V.  Port  Gibson  Mfg.  Co.  (Miss.) 
484. 


I  S.    Demnrrer  or  exoeption. 

Sustaining  of  one  eround  of  dennirrer  to  a 
complaint,  though  others  are  overruled,  war- 
rants final  iad^nent  against  idaintiff,  be  not 
amending.— Ter^  r.  Allen  (Ala.)  664. 

8  8^  FiPofiBrt,  oyer,  and  •zUUtn. 

In  an  action  by  a  factor,  where  plaintiff,  In 
accordance  with  an  order  therefor,  filed  her 
notes  and  accounts,  and  included  in  her  return 
accoants  showing  tbe  balance  due  by  defend- 
ants to  her  deceased  hnaband,  it  suffloient^ 
brought  all  claims  before  the  court  for  tbe  pur- 
pose of  tbe  trial.— Kahn  v.  Becnel  (La,)  444. 

I  4.   FUlnc,  serrloe,  ud  wlthdrawaL 

There  is  no  error  In  refusing  to  permit  the 
withdrawal  of  the  plea  to  the  merits  to  inter- 
pose a  plea  insisting  on  tbe  statutory  privilege 
of  being  sned  in  some  other  connty. — Little 
Bros.  Fertiliser  ft  Pbosnhate  Co.  T.  Wilmott 
(Fla.)  808. 

I  5.  Motion*. 

Objection  that  a  plea  does  net  set  np  a  valid 
defense  cannot  be  made  by  motion  to  strike  ont. 
Demurrer  Is  the  proper  remedy.— Troy  F«r- 
tUizer  Co.  v.  State  (Ala.)  618. 

Where  a  paragraph  of  a  complaint  is  con- 
ceived to  be  material,  bat  defective  la  state- 
ment, It  cannot  be  taken  advantage  of  by  mo- 
tion to  strike.— Maix  v.  Miller  (AlaO  7ra. 

In  an  action  for  breach  of  a  contract  of  hir- 
ing, heldf  not  error  to  refuse  to  strike  a  para- 
graph of  the  complaint— Marx  v.  Miller  (Ala.) 
765. 

Additional  pleas,  amounting  only  to  the  gen- 
eral issue,  may  be  stricken  out  on  motion. — 
Consumers'  Electric  Light  &  SL  B.  Ck).  v. 
Pryor  (Ma.l  7fl7. 

S  6.    Defects    and    obiavti«S|  walTor. 
amd  alder  by  Terdl«t  or  Jvdcnont. 

A  domnrrant  waives  all  objections  to  plead- 
ing not  stated  as  a  matter  to  be  argued,  ex- 
cept those  extending  to  defects  showiag  no 
cause  of  action.— Florida  Cent.  &  P.  B.  Co.  v. 
Aiihmorc  (Fla.)  832. 

Failure  to  state  cause  of  action  is  not  cured 
fay  verdict.— Florida  Cent  &  P.  B.  Co.  v.  Ash- 
more  (Fla.)  832. 

Where  there  is  in  a  declaration  no  allega- 
tion as  to  facts  necessary  to  create  a  liability, 
the  defect  is  not  waived  by  failure  to  point  it 
oat  In  a  demurrer  filed.— Florida  Gent  ft  P.  a. 
Go.  T.  Ashmore  (Fla.)  882. 

PLEDGES. 

A  creditor,  aseklog  In  equity  to  subject  prop- 
erty of  a  third  person  pledged  to  him  for  his 
debt.  Is  not  required  to  moke  his  debtor  a  part^ 
defendant;  tbe  latter  belog  beyond  tbe  )aris> 
diction  of  the  court  not  amenable  to  Ite  process, 
and  no  relief  being  asked  against  bin.— Spring- 
field  Co.  V.  Ely  (Fla.)  892. 

The  fact  that  the  party  authorized  to  pledge 
another's  stock  certificates  for  payment  of  his 
own  specific  debt  also  pledges  them  for  other 
debts  due  by  hitn  to  the  creditor  does  not  affect 
the  validity  of  the  pledge  for  the  nntborised  debt 
—Springfield  Co.  V.  Ely  (Fla.)  892. 

Where  money  is  borrowed  on  a  promise  to 
furnish  as  collateral  security  bills  of  lading, 
and  the  borrower  pays  for  the  property  and  re- 
tains the  bill  until  the  property  is  seized  at 
suit  of  bis  creditor,  the  lender  acqnirea  no  lien. 
—Cameron  v.  Orleans  &  J.  Ry.  (3o.  (La.)  208. 

Where  the  pledgee  fails  to  account  for  odI- 
lateral  security,  he  is  liable  for  tbe  amount 
at  which  the  security  was  sold. — Hennessey  v. 
Stempel  (La.)  894. 

Pledgee  rnnut  account  to  the  pled^  for 
amounts  collected  on  a  claim  against  third  per- 
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•una  left  with  him  a«  udbtenL— HouMSMr  t. 
SCempel  (La.)  894. 

POLICE  POWER. 

Of  mimldpaUtr,  aee  "MaDidpftl  GocpontioiiB," 
t  &• 

POLICY. 

Ot  faunnnce,  see  "Insarance." 

POLITICAL  RIGHTS. 

Snffrmge,  see  "Blectloos." 

POLL 

Of  iwr.  Me  **OrtanlDal  Law,"  {  17. 

POSSESSION. 

See  "Adrern  Posaeasion." 

Aa  condition  precedent  to  action  to  gidet  title,  see 

"Quieting  Title,"  8  1. 
Aa  notice  to  purcbaBer,  aee  *^eiidor  and  Por- 

diaaer,"  I  2. 
Of  doniaed  ^onlaea,  aea  "Landlord  and  Tan- 

ant,"  I  4. 

To  nataln  traapasi^  aee  "Treipaaa,"  1 1. 

POWERS. 

Of  attonier,  see  "Principal  and  Agent." 
Of  aale  in  iiu>rtgage,  aee  ''Mortgagee,"  S  5< 

PRACTICE. 

Piocedore  of  particnlar  conrta,  aee  "Oonrta.** 
In  parUcular  ctoU  acMona  or  prooeedlngs. 

6ee  "Detinae":  "Mandamus,"  S  3;  "Prohibi- 
tion"; "Quo  Warranto  »  11;  "Real  Acdons"; 
"Treapaaa,"  |  1. 

Particular  pnoeeMngtlmaetUm*. 

See  "Abatement  and  RerlTal":  "Costa";  "Dam- 
ages" S  6;  "Depositions";  ^'Evidence":  "Ex- 
ecution"; "JudKment";  "Jadiclal  Sales"; 
"Jury";  "limitation  of  Actiona",  "Parties"; 
"Pleadlug" :  "Proceaa" ;  "Banoval  of  Gaosea"; 
•Trial";  "Ventie." 

Pariieular  remecUa  in  or  incident  to  action*. 

See  "Attachment":  "Garnishment^*;  "lojnnc- 
dtm";  "RecelTera";  "Sequestration." 

Procedure  in  criminal  jmueouMona. 
See  "Criminal  Law";   "Intoxicating  Liquor*," 
S  ^ 

Bastard7  proceedings,  see  "Bastards,"  {  1. 

Procedure  In  esurdse  .ttf  special  jurfadlctlont. 
In  equity,  see  "Equity." 

In  jnsticea'  courts,  see  "Justices  of  the  Peaces" 
I  2. 

Procedure  on  renew. 

See  "Appeal  and  £lrror";  "Exceptiona,  BUI  of; 
"Jnsticea  of  the  Peace^"  {  3;  "New  Trial"; 
••CertloraA" 

PREFERENCES. 

By  insolvent  corporations,  see  "Corporatlona," 


5y  In 
I5w 


PREJUDICE. 


Ground  for  reversal  in  civil  actiona,  aee  "Appeal 
and  Error."  fi  U. 


PRELIMINARY  INJUNCTION. 

See  "InJuKtioii,*'  |  & 

PRESCRIPTION. 

Acquidtion  of  rights,  see  "Adverse  Poss^ssdoa." 
Time' to  contest  tax  title,  see  "Taxation."  |  9. 

PRESENTMENT. 

By  grand  Jory,  aee  "Indktmeat  and  Informi- 

tfam.** 

PRESUMPTIONS. 

In  drU  actinia,  aee  ''Evidence."  |  2. 

In  criminal  prosecntions,  see  "Ormiiiial  Law,"  | 

8;  "Homicide,"  H 
Of  death,  aee  "Death,"  %  1. 
On  appeal  or  error,  aee  "Appeal  and  Eito^*'  i 

KHiP^Orimlnal  Law,"  |  SoT 

PRIMARY  ELECTIONS. 

Sea  "Blectiooa.*'  |  2. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client";  "Factora." 
Admtasiona  by  agent,  see  "Bvidence,"  f  6. 
mcy  of  partner  tor  finn,  aee  "X^rtnanhip," 

8  1.   BlcHta  smd  UnbiUtlea  m  to  tUzd 
pemoaa. 

In  an  action  to  determine  the  invalidity  of  a 
mortgage  of  a  wife's  property  to  secure  her 
husband's  debt,  evidence  held  sufficient  to  ahov 
that  the  one  who  negotiated  the  mortgace  with 
the  husband  was  agent  of  tlw  mortgagee. — Bns- 
seU  V.  Peavy  (Ale!)  482. 

Where  a  person  has  been  constituted  a  spe- 
cial agent,  and  hia  authority  has  been  revoked 
before  he  acts,  the  principal  will  not  be  bound 
by  ita  subsequent  performance — Florida  Ceot. 
&  P.  B.  Co.  v.  Aahmore  (Fla.)  832. 

Goieral  powera  ctrntalned  in  a  power  of  at- 
torney muBt  be  construed  with  reference  to  the 
special  powers  In  connection  with  which  the 
general  authority  la  given;  and.  where  a  spe- 
cial power  giveu  therein  aa  to  a  particular  fea- 
ture of  the  buslneaa  la  expressly  limited,  the 
limitation  will  controL — First  Nat  Bank 
Elrkby  (Fla.)  881. 

A  general  power  as  managing  agent  of  a  cor- 

K ration  does  not  clothe  the  agent  with  author- 
'  to  mortgage  the  principal'a  property.— First 
Nat  Bank  TTSirkby  (FlaJaSl. 

PRINCIPAL  AND  SURETY. 

See  "Guaranty." 

liaUlitiea  of  sureties  on  bonds  for  performance 
of  duties  of  trust  or  office,  aee  "Omcera,"  §  1. 

Ualdllttes  of  snretiea  on  bcmda  in  legal  proceed* 
higa.  see  "Injunction/'  |  4. 

I  1*  OnatloB  BBd  ezlateBM  of  xdatloB. 

Under  Code  1800,  {  3089.  where  a  aheritf 
filled  out  his  official  bond  and  procured  the 
signatures  of  aureties,  and  the  bond  was  filed 
and  approved,  anch  suretiea  are  bound,  though 
the  sheriff  did  not  dgn  it— McKisaack  t.  Mc- 
Clendon  (Ala.)  4S& 

I  S.  Blckta  mmA  ramAloa  of  mrnxmtw- 

The  right  to  contribution  by  the  anrety  on 
the  bond  of  a  public  officer  against  the  aureties 
on  other  bonds  may  extend  to  costs  of  de 
(ending  a  suit  on  the  bond.— Carter  v.  Fiddi9 
&  Deport  Co.  of  Maryland  (Ala.)  682. 
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In  an  action  for  contribution  b;  a  mnts,  a 
dismissal  as  to  a  part  of  the  defendants  on 
payment  of  their  proportion  could  not  be  ob- 
jected to  by  anotoer  defendant;  his  liability 
not  baring  been  increased  thereby. — Carter  v. 
Fidelity  &  Deposit  Co.  of  Maryland  (Ala.)  632. 

A  bill  by  a  surety  on  the  bond  of  a  public 
officer  for  contribution  from  aarettes  on  other 
bonds  was  not  demurrable  for  failing  to  allege 
that  the  moneys  of  the  state  were  conTerted 
by  the  defaultiug  officer  after  the  execution  o£ 
defendant's  bond.— Carter  t.  Fidelity  A  Depos- 
it Co.  of  Maryland  (Ala.)  682. 

PRIORITIES. 

Betweeu  mortgages  and  Judgment  Bans,  Ha 

"Judgment,"  S  5. 
Of  claims  against  estate  of  decedent,  see  "Stx- 

ecntors  and  Administrators,"  |  4. 

PRISONS. 

In  Tiew  of  Acts  1896,  p.  90.  and  Code  1892,  I 
2747,  and  the  fact  that  whipping  is  not  a  legal 
punishment,  held,  that  a  convict  may  not  be 
whipped  for  discipline.— Darls  T.  State  (Miss.) 
822. 

PRIVILEGED  COMMUNICATIONS. 

Defamaton  commauicationa.  see  "Libel  and 
Slander,'^  i  1. 

PROBATE 

Of  will,  see  "Wills,"  §  2. 

PROCESS. 

Resistance  or  obstruction,  see  "Obstructing  Jus- 
tice." 

In  acUonB  against  parHcuIa**  olouea  tifparHet. 
Foreign  insurance  companies,  see  "lorarance," 


In  varticular  actiona  or  proceedingBt 
On  appeal,  see  "Appeal  and  Error,"  I  4. 

ParHcularforrM  of  wrtta  or  other  vroeen. 

See  "Kxecution";  "(Jarnishment";  "Injunc- 
tion"; "Mandamus";  "Prohibition";  Quo 
Warranto";  "Certiorari";  "SeqaestratloD." 

I  1.  Defeets,   objsatlons,   amd  Muaid- 
meat. 

Where  a  sheriff's  return  of  a  summons  was 
valid  on  its  face,  objection  thereto  should  have 
been  by  plea.— Lamb  v.  Buasel  (Miss.)  816b 

PROHIBITION. 

Of  traffic  in  IntoxicatinK  Uqaors*  see  "Intoxi- 
cating Liquors.*' 

I  1.    Hatwe  and  Kvonnds. 

The  district  courts  being  given  jurisdiction 
under  the  law  to  appoint  receivers  only  in  cer- 
tain specified  cases,  prohibitiou  will  lie  to  re- 
strain further  action,  where  there  has  been  an 
ex  parte  appointment  of  a  recover  In  a  case 
not  included  in  such  specification.-— State  ex  Tel. 
Dauphin  v.  Ellis  (La.^  335. 

PROMISSORY  NOTES. 

See  *Wa  and  Notes." 

PROOF. 

Of  death,  see  "Death."  |  1. 

Of  loss  insured  againat,  see  "Insurance,"  |  & 


PROPERTY- 

See  "Animals";  "Fish." 

Advme    possesrion,    see    "Adrens  Posses 

sion." 

Protection  of  rights  of  property  by  injunction, 
see  "Injunction,"  |  2. 

Taking  for  public  uae,  see  "Eminent  Do- 
main." 

PROVINCE  OF  COURT  AND  JURY. 

In  civa  actions,  see  'Trial,"  I  4. 

In  criminal  prosecutions,  see  ''Criminal  Law,** 

PROXIMATE  CAUSE. 

Direct  or  remote  conseqneoces  of  injury,  sse 
"Damages,"  i  1. 

PUBUC  BUILDINGS. 

See  "Ooontlss,"  {  2. 

PUBLIC  DEBT. 

See  "Mnnidpal  CorporatSons,"  I  8;  "Schools 
and  School  Districts,"  |  1. 

PUBLIC  IMPROVEMENTS. 

By  mmiictpalitles,  see  "Hnnldpal  Oorponp 

PUBLIC  LANDS. 

I  1*   Snrrey  and  disposal  of  laada 
Umited  States. 

Whm  the  old  board  of  commissions  for  the 
Western  district  of  the  territory  of  Orleans, 
under  Act  Cong.  1807,  confirmed  a  claim  to 
land,  followed  by  confirmation  by  congresa,  it 
operated  as  a  grant  from  the  government,  and 
the  ownership  of  the  land  was  not  held  In 
abeyance  until  a  patent  Issued.— Jopling  t. 
Ohachera  (U.)  248. 

Certificates  of  purchase  of  swamp  and  over- 
flowed land  held  not  sutllcient  to  establish  tltie 
thereto. — Cohn  t.  Pearl  lUver  Lumber  Go. 

(Miss.)  202. 

Plaintiff  Add  to  have  no  right  to  have  Te> 
funded  to  him  money  paid  the  state  for  pur- 
chase of  land. — Cohn  v.  Pearl  Siver  Lumber 
Co.  (Miss.)  282. 

Though  title  based  on  certificates  of  pur- 
chase of  swamp  and  overflowed  lands  fails, 
thei-e  is  no  law  authorizing  a  refunding  of  tlva 

gurchase  money .-^3ohn  t.  Fearl  Krer  Lamber 
0.  (Miaa.)  m 

The  land  commissioner  held  not  a  proper  par- 
ty to  a  bill  asking  for  cancellation  of  grants  «f 
land  issued  to  defendant,  or  for  return  of  pm^ 
chase  money  paid  by  plaintiff  to  tiie  state.— 
Cohn  V.  Pearl  River  Lumber  Ck>.  (Miss.)  282. 

PUBLIC  SCHOOLS. 

Bee  '*8du)0ls  and  School  Districtst"  1 1. 

PUBLIC  USE. 

Taking  property  fOr  pnblic  nse,  see  "Bmlneat 

Domain." 

PUBLIC  WATER  SUPPLY. 

See  **Wst«t>  and  Water  Courses."  |  31  . 
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PUNISHMENT. 

8m  "Orimloal  Law,"  {  31. 
Of  (trisooen,  we  "Prison b." 

PUNITIVE  DAMAGES. 

See  "Damagres,"  {  S. 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 

QUASHING: 

Indictment  or  information,  se«  ^Indictment  and 
Information."  S  4. 

QUESTIONS  FOR  JURY. 

In  drll  actiona,  see  "Trial,"  S  8. 
In  criminal  proaecntions,  see  "Otimbial  Law," 
I  20;  "Homicide,"  §S  0-11.- 

QUIETING  TITLE. 

i  1*  Blffkt  of  Mtloa  amd  defensea. 

A  xenuunderman,  pending  possession  by  the 
nfe  tenant,  can  maintain  an  action  to  qoiet 
title.— Wortlilngton  T.  Miller  (Ala.)  748. 

Where  complainant's  title  is  a  legal  one,  he 
mast  be  in  (wssession  in  order  to  maintain  a 
bill  to  remove  cloud  from  title. — Clem  Mesei^ 
ol«  (Fla.)  783. 

t  8.    ProeeedlncR  aad  relief. 

A  bin  to  quiet  title  under  Ckide,  $  809  et  seq., 
fs  not  Insufficient,  by  reason  of  the  inclnsion 
of  annecessary  allegations  gracing  plaintiff's  ti- 
tW  and  describing  defendant's  cbunL— Bledsoa 

V.  Price  (Ala.)  3^. 

A  bill  to  quiet  title  under  Code,  8  809  et  seq., 
is  not  rendered  insufficient  or  multifarious  by 
reason  of  a  prayer  for  the  cancellation  of  the 
muniment  of  title  under  which  defendant 
claims.— Bledsoe  y.  Price  (Ala.)  325. 

A  bill  to  quiet  title  held  not  bad  for  want  of 
equity.— Bledsoe  v.  Price  (Ala.)  325. 

A  complaint  in  an  action  to  quiet  title  held 
not  objectionable  on  account  of  the  averment 
of  camnlative  facts.— Wortfalngton  t.  Miller 
(Ala.)  748. 

A  demurrer  to  the  entire  hill,  in  an  action  to 

Sulet  title  by  a  party  out  of  possession  claiming 
itle  to  a  part  of  the  land  as  remainderman 
pending  possession  of  the  lite  tenant,  was  prop- 
orerraled. — Worthington  v.  Miller  (Ala..) 

In  on  action  to  qaiet  title,  where  the  cloud 
consists  of  a  sheriff'^  deed  alleffed  to  have  been 
ohtaint^d  through  collusion  with  the  debtor,  It 
was  proper,  though  not  eBsential,  to  moke  the 
Mdtnstre  debtor  a  jMrty  defendant.— Worthing- 
ton T.  Miller  (Ala.)  74^. 

Description  in  a  complaint  to  confirm  t!Ue,  re- 
ferring to  «  fence,  held  not  iuanlficieDt  on  the 
theory  that  an  allegation  as  to  the  "istock  law" 
showed  there  were  no  fences.- Bynum  t.  Stin- 
son  (Miss.)  910. 

Though  the  description  of  the  premises  in  a 
hill  to  confirm  title  begins,  "about  2%  acres 
lying,"  tt  la  not  Insuffldent;  the  boundaries  of 
the  premises  being  giT«n.— Bynum  t.  Stinson 
(Miss.)  910. 


QUO  WARRANTO. 


f  1. 


Jnrladlotloa,  proaeediaBa,  mnA.  T9~ 
Uef. 

Under  Rer.  St.  8  1272,  a  Snal  Judgment  in 
qno  wanantOk  adjudicating  the  title  to  an  of- 


fice in  favor  of  relator,  can  be  superseded  on 
filing  a  bond  properlj  conditioned.— Slmontou  t. 
Btate  (Fla.)  BOO. 

A  supersedeas  la  ^no  warranto  does  not  annul 
the  judgment,  bat  only  aospends  further  action 
in  reiatitm  thereto,  as  provided  by  Rev.  St.  i 
1272,  Bubd.  2,  and  relates  to  the  status  of  the 
parties  as  existing  at  the  time  It  becomes  op- 
erative.—Simonton  T.  State  (Fla.)  809. 

RAILROADS. 

See  "Street  Bailroads,";  "Taxation,*"  H  SS,  4. 
As  employers,  see  "Master  and  -Servant." 
Carriage  of  goods  and  passengers,  see  "Car- 
riers.'' 

i  I.    iBdebtedaess,  seoarittes,  Ueaa,  «md 
mortsaces. 

One  who  furnishes  ties  and  lomber  to  a  con- 
tractor who  Is  building  a  railroad  held  to  have 
no  claim  against  the  company  for  which  the 

rond  was  being  built,  where  he  has  served  n.» 
notice  and  taken  no  steps  to  reserve  his  risbts. 
—Cameron  v.  Orleans  &.  3.  By.  Co.  (La.)  2llkS. 

I  8.  Overatloa-- Coaivaales  aad  perwms 
uable  for  Injvnes. 

The  discbarge  of  receivers  held  a  defense  to 
an  action  against  them  for  the  negligent  killing 
of  a  servant— McQhee  v.  Willis  (Ala.)  301. 

In  en  action  against  the  receivers  of  a  rail- 
road company  for  the  killing  of  a  servant  in 
their  employ  by  the  negligence  of  another  om- 
pioy4,  it  mnst  be  shown  that  such  serraDt< 
were  In  the  employ  of  the  receivers.- McGhee 
V.  Willis  (Ala.)  3ra. 

{  3.    Aooldeats  at  orosslngs. 

In  an  action  against  a  railroad  for  injurios 
received  at  a  crossing,  a  plea  of  contributory 
negligence  held  good.— Central  of  Georgia  By. 

Co.  v.  Freeman  (Ala.)  778. 

Count  in  an  action  against  a  railroad  for  in- 
jnries  received  at  a  crossing,  alleging  a  too 
high  rate  of  speed,  held  not  to  state  a  cause  of 
action. — Central  of  Oeor^  Ry.  CSo.  t.  Free- 
man (Ala.)  778. 

Count  in  an  action  against  a  railroad  for  in- 
juries received  at  a  crossing,  alleging  a  failure 
to  ring  the  bell  or  blow  the  whistie,  held  m>t 
to  state  a  cause  of  s  rtion. — Central  of  Georgia 
Ry.  Co.  T.  Freeman  (Ala.)  7^ 

In  an  action  for  injuries  sustained  at  a  rail- 
road crossing,  held,  uiat  the  question  whether 
the  engineer  could  have  avoided  the  accident. 

□otivithstauiling  plaintiff's  negligence,  was  for 
the  jury,— Cottrell  v.  Southern  Ry.  Oo.  (Miss.)  1. 

In  action  against  railroad  company  for  ran- 
ning  down  a  buggy  and  killing  a  IS  year  old 
girl  riding  therein,  held  error  to  give  peremptory 
instruction  for  defndaut.— Allen  t.  Kansas 
City,  M.  &  B.  K  Oo.  (Miss.)  S. 

I  4.    ^—  Injvxies  to  yerseas  oa  w  aear 

tracks. 

A  complaint  for  running  over  a  person  on 
track  should  show  that,  when  injured,  he  was 
not  a  trespasser,  or  that  the  persons  tn  diarge 
of  the  truiu  became  aware  of  bis  perilous  posi- 
tion.—Oadsden  &  A.  U.  By.  Co.  T.  Julian 
(Ala.)  135. 

Person  walking  on  railroad  track  It^d  a  tres- 
passer, though  persons  were  accustomed  to  walk 
ther«  without  objection.- Louisville  &  N.  R. 
Co.  V.  MitcheU  (Ala.)  785. 

Pedestrian,  struck  by  train  while  crosfunK 
railroad,  held  guilty  of  eontributorr  ne^igeoce. 
-I^uisville  R.  Co.  v,  Mitchell  (AJa.)  735. 

Complaint  for  death  of  person  on  railroad 
track  Add  not  to  charge  &  wanton  or  wUlfnl 
Injury,  but  mere  nesligence.— LooisviUe  A  N.  B. 
Col  t.  UitcheU  (AlaJ  78S. 
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Bunniag  of  ■  rtilroad  train  at  an  Ulenl 
rate  at  speed  and  without  lignals  in  a  dtr.  07 
reason  of  which  a  person  croaring  the  tracu 
was  injured,  held  recklessness  amouuting  to 
willfolness,  without  regard  to  plaintiff's  right 
to  be  where  be  was  struck. — Sterens  v.  Yazoo 
&  M.  v.  B.  Co.  (Miss.)  311. 

In  an  action  for  Injnries  sastalned  by  a  per- 
ton  while  crossing  railroad  tracks  in  a  city. 
«Tidence  held  to  Teqnire  a  submission  of  the 
case  to  the  Jury. — Stevens  v.  Tazoo  &  M.  T.  R. 
Co.  (Miss.)  311. 

In  an  action  for  the  death  of  plaiDtilTs  child 
at  a  paUic  crosslog,  evldeuce  examiued,  and 
held  error  to  direct  a  verdict  for  defendant. — 
Dennis  T.  New  Orleans  A  N.  B.  B.  Go.  (Miss.) 
«14. 

i  S.    ^—  Injuries  to  animals  on  or  naar 
Cracks. 

A  complaiut  charging  the  killing  of  bo^  by  a 
railroad  corapauy  as  a  result  of  a  bresch  of  a 
contract  by  the  company  to  maintain  foices 
hetd  not  subject  to  demurrer  In  failing  to  allege 
when  the  contract  was  drat  brokei. — Brans  t. 
Southern  Ry.  Co.  <Ala.)  1S8. 

Au  agreement  of  a  railroad  company  to  fence 
its  track  held  to  render  the  company  prima 
facie  liable  for  the  killing  of  stock  entering  the 
right  of  way  because  of  failure  to  so  fence.— 
— Erani  r.  Southern  By.  Co.  (Ala.)  138. 

In  an  action  agaiuat  a  railroad  for  injuries 

to  horse,  owing,  to  a  train  having  driven  him 
into  a  trestle,  an  instruction  held  not  erroneous 
uuder  the  evidence.— Alabama  G.  S.  R.  Co.  v. 
Hall  (Ala.)  259. 

In  au  actiou  against  a  railroad  for  Injuries 
to  horse,  owing  to  a  train  having  driven  blm 
into  a  trestle,  an  instrnctlon  held  not  erroneous, 
as  authorizing  recovery,  though  the  horse 
wwild  hare  run  Into  the  trestle,  thon^  the 
train  had  been  stopped.— Alabama  O.  S.  B.  Co. 
T.  HaU  (Ala.)  269. 

In  action  against  railroad  for  injuries  to  a 
horse,  owing  to  a  Ixain  having  driven  him  into 
a  trestle,  held  not  error  to  refuse  defendant's 
request  for  the  general  affirmative  charge.- 
Alabama  Q.  S.  B.  Go.  T.  Hall  (Ala.)  258. 

Complaint  against  a  railroad  in  action  for 
injuries  to  a  horse,  a  train  having  driven  htm 
into  a  trestle,  held  not  demurrable.— Alabama 
O.  S.  R.  Co.  V.  Hall  (Ala.)  259. 

Evidence  In  an  action  against  a  railroad  for 
the  killing  Of  a  cow  considered,  and  Jield,  that 
the  general  charge  for  defendant  was  properly 
refused.— Kansas  City,  M.  &  B.  R.  v. 
Childers  (Ala.)  717. 

B\-idence  In  an  action  against  a  railway  for 
injury  to  a  mule  held  to  require  submission  of 
the  question  of  defendant's  negligence. — Kan- 
sas City,  M.  &  B.  R  Co.  v.  Wagand  (Ala.)  744. 

In  au  action  for  negligently  killing  plaintiff'a 
nrnle,  where  there  was  no  evidence  tnat  the  en- 
gineer alone  was  charged  with  the  duty  of 
keeping  a  lookout,  the  jury  could  consider  any 
fault  in  the  conduct  of  the  fireman. — Kansas 
City,  M.  &  B.  R.  Co.  v.  Wagand  (Ala.)  744. 

Where  plaintifTa  mnle  was  injured  by  de- 
fendant's train  while  plaintiS  was  employed 
with  his  team  on  defenaant*a  roadbed,  plaintiff 
was  entitled  to  recover  for  any  negligence  of 
defendant's  servants. — Kansas  City,  M.  &  B. 
B.  Co.  V,  Wagand  (Ala.)  744. 

l^e  circumstances  surrounding  the  killing  of 
a  horse  held  not  to  bring  the  ease  withiu  the 

tirovision  of  Ann.  Code,  §  180S,  providing  that 
njuries  "by  the  running  of  locomotives  or 
cars"  shall  be  prima  facie  proof  of  negligoice 
hy  the  company's  servants. — Lowe  T.  Alabama 
&  V.  By.  Co.  (Miss.)  907. 

The  circumstances  surronndiug  the  UlUng  of 
a  horaa  Acid  not  to  eatabliah  willfulneaa,  wan- 


toaneas,  or  lack  of  reasonable  care  on  the  part 
of  the  railroad  engineM.— Lowe  T.  Alabama  A 

V.  Ry.  Co.  (Miss.)  007. 

In  an  actiou  against  a  railway  company  for 
killing  a  horae,  the  qaeetion  of  the  negligence  of 
defendant's  aervant  held,  nnder  the  evidence, 
for  the  jutr.— Alabama  &  V.  By.  Co,  t.  Moore 
(Ulas.)  90& 

S  6.    —  Flraa. 

Burden  of  proof  In  action  for  negligent  set- 
ting of  lire  a  locomotiTe  considered.— Lonls- 
ville  &  N.  B.  Co.  T.  Marboty  Lumber  Co. 

(Ala.)  745. 

Evidence  that  it  was  dry  weather  held  com- 
petent on  the  issue  whether  fire  was  set  1^ 
sparks  from  a  locomotive. — Louisville  &  N.  R. 
Co,  V.  Marbnry  Lumber  Co.  (Ala.)  745.  , 

Evidence  that  train  was  short,  and  sparks 
emitted  many  and  large,  held  competent  on  ia- 
siiB  whether  a  locomotive  was  properly  equip- 
ped  and  handled.— Louisville  &  N.  B.  Oo.  T. 
Marbury  Lnmbo-  Co.  (Ala.)  745. 

RAPE. 

I  1.   OffewMs  and  veapmullillltr  there- 
for. 

It  is  not  essential  to  the  crime  of  assault 
with  intent  to  commit  rape  that  the  perpetra- 
tor should  hare  Intended  that  his  accomplished 
act  should  be  rape.— JacoM  t.  State  (Ala.)  108. 

I  S.   Vmaaantlon  mmA  rmmimhmtmt. 

Where  an  Indictment  for  rape  does  not  charge 

that,  the  victim  was  under  the  age  of  consent, 
and  the  evidence  does  not  show  nanconseut,  a 
conviction  cannot  be  sustained.— Alfred  T.  State 
(Miss.)  54. 

RATIFICATION. 

Of  imtrtgage  by  corporation,  see  " Corpora ttons," 

REAL  ACTIONS. 

See  "Bjectmcnt" 

In  a  petitory  action  against  a  defendant, 
claiming  title  by  patent  from  state,  plaintiff  la 

without  iuterent  to  urge  that  the  officers  of  the 
Rtnte  were  without  authority  to  issue  patent.— 
Willis  V.  Ruddock  Cypress  Co.  (La.)  3^;  In  re 
Willis,  Id. 

Where.  In  a  petitory  action,  a  tax  title  la 
set  up  In  the  answer,  it  is  open  to  every  objec- 
tion of  law  or  fact,  as  if  they  had  been  special- 
ly pleaded  in  the  petition.— Willis  T.  Roddock 
Cypress  Go.  (La.)  380;  In  re  WlUla,  Id. 

REASONABLE  DOUBT. 

Instroetiona  aa  to,  na  "Grimlnal  Law,"  |  21. 

RECEIVERS. 

Effect  of  operation  of  railroad  by  receiver  aa 
to  liability  for  personal  injnries,  see  "Bail- 
roads,"  S  2. 

Of  corporations  in  general,  see  "Corporations," 

8  5. 

Prohibition  to   restrain  appointment  of,  see 

"rrohibition,"  {  1. 
Beview  of  order  refuslug  discharge,  see  "Appeal 

and  Error,"  S  1. 

i  1.  Katnre  and  cronnda  of  reoelrer- 
aUp. 

An  owner  of  realty  is  entitled  to  the  ap- 
pointment of  a  receiver  pending  an  action  of 
ejectment  against  an  insolvent. — Hereford  t. 
Hereford  (Ala.)  ^51. 

Facts  allied  In  a  bill  brought  to  enforce  la- 
borera*  Uena  Aald  not  to  anthor]n,ncei?*rsUp 
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to  take  charee  of  the  debtor's  property.— First 
Nat  Bank  t.  Klrkby  (Fla.)  881. 

I  S.    MaaaBemeiit   mmd   diapocitlon  of 

property. 

Unpaid  Bubscriptiona  to  the  capital  stock  of 
a  '  limited  corporation  are  assetSi  which  the 
receiver  must  collect  and  apply  to  the  pay- 
ment of  the  debts— City  Item  CoK>p.  Printing 
C3o.  V.  Phoenix  Furniture  Concern  (La.)  469. 

Where  an  attorney  is  appointed  for  absent 
creditors,  his  compensation  is  a  charge  on  the 
aam  coming  to  sach  rreditora.— City  Item  Co-op. 
Printing  Co.  t.  Phirnix  Fnrnitnre  Concern 
(La.)  409. 

A  former  receiTer,  who,  in  a  salt  to  destitnte 
Mm,  resigns,  must  settle  with  his  successor,  and 
his  bond  should  not  hare  been  canceled  uhtil 
settlement  was  made.— City  Item  Co-op,  Print- 
Co.  T.  Phoenix  Furnitore  Concern  (La.) 

I  3.    Allowanee  and  payment  of  olnlms. 

Fnnds  in  a  recelTer's  hands  subject  to  no 
special  privilege  must  be  first  applied  in  pay- 
ing the  claims  which  are  entitied  to  rank  as 
general  privileges  priming  the  lessor's  privi- 
lege, and  only  for  any  balance  left  can  recourse 
be  had  against  the  fund  which  is  subject  to  the 
lessor's  special  priTilege.  —  City  Item  Co-op. 
F^ntlng  C3o.  t.  Fnoenlx  Tumitnre  Conc«m  (La.) 

Creditors  are  not  precluded  in  the  matter  of 
contesting  claims  set  up  against  an  insolvent 
estate,  except  by  the  fifing  of  an  account  and 
Its  homologation  contradictorily  with  them  after 
notice  and  delays  required  to  be  given.— 'City 
Item  Oo-op.  I*rinting  Go.  t.  Phoenix  Furniture 
Concern  (La.)  409. 

f  4.    AooonntlBC  bmA  oompensatlon. 

A  receiver  of  a  succession  should  ask  for  an 
order  that  all  costs  incurred  and  those  to  be  in- 
curred to  the  date  of- final  settlement  be  taxed 
and  paid  by  privilege  from  the  fund  stated 
in  the  account.— Standard  Cotton  Seed  Oil  Co. 
r.  Excelsior  Befining  Co.  (La.)  221. 

Where  the  amount  to  be  distributed  is  but  a 
little  more  than  $9,000,  and  the  receiver  is  al- 
lowed a  commission  of  6  per  cent,  no  greater 

Eercentage  than  10  per  cent,  slioold  be  allowed 
is  attorney.— Standard  Cotton  Seed  Oil  Co, 
V.  Exceldor  Refining  Co.  (La.)  221. 

In  insolvent  estates,  iu  esttmating  the  fees 
of  the  receiver  and  his  attorney,  care  should 
be  taken  not  too  greatly  to  deplete  by  charges 
the  small  store  of  funds  constituting  the  com- 
mon stock.— Standard  Cotton  Seed  Oil  Co.  t. 
Excelsior  Refining  Co.  (Ul.)  221. 

Expenses  and  charges  of  receivership  shonid 
be  in  proportion  to  the  interests  involved  and 
the  results  achieved. — City  Item  (3o-op.  Printing 
Co.  V.  Phoenix  Furniture  Concern  (La.)  469. 

Where  assets  are  not  accounted  for  in  a  final 
account  of  a  receiver,  the  case  will  be  remand- 
ed, though  there  was  a  failure  to  complain  of 
this  omi»if:i(in  in  the  opposition  filed.— City  Item 
Co-op.  Printing  Co.  T.  Phccnix  Furniture  Con- 
cern (La.)  4C!). 

RECEIVING  STOLEN  GOODS. 

An  indictment  for  receiving  stolen  goods 
must  desci'ibe  tlie  property,  and,  where  it  em- 
braces ody  a  part  of  ivhat  was  stolen,  that 
n^roived  must  be  described. — Gabriel  v.  State 
(Fla.)  779. 

A  charge  of  receiving  stolen  goods,  to  wit, 
"two  cai-es  of  cigars,  both  of  the  value  of 
S^CHl,"  will  not  be  sustained  by  proof  of  the 
receipt  by  defendant  of  a  lot  of  loose  cigars 
not  in  cases.- Gabriel  v.  State  (Pla,)  779. 

On  a  pi-osecntion  for  receiving  stolen  prop- 
ertr,  testimony  tending  to  prove  an  arrange- 


ment between  the  thief  and  defendant,  wlu 
by  the  thief  was  to  steal  and  defendant  re- 
ceive from  him  a  certain  kind  of  property  as 
the  defendant  sliould  need  it,  is  admis^ble. 
where  the  testimony  tends  to  show  that  tbe 
particular  property  charged  in  the  indictment 
was  received  by  defendant  Id  pursuance  of  such 
arrangementr-Aathony  t.  Stat*  (FlaO  StS, 

RECORDS. 

As  notice,  see  "Vendor  and  Parchaser,"  |  2. 
Transcript  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  S  6;  "Criminal  Law."  i  2S. 

REDEMPTION. 

From  mortgage,  see  "Mortgage"  |  7. 

From  sale  on  execution,  see  "Execution,"  I  4- 

From  tax  sales,  see  "Taxation,"  I  & 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Instrumenta" 
Reformation  of  Insurance  poU^,  aee  ''Insnr- 
ance."  |  1. 

S  !•  Prafleadiacs  amd  rdlaf. 

Mortgagee,  whose  debt  Is  le»  than  a  fire  pol- 
icy, held  necessary  party  to  a  bill  for  reform 
mation  and  recovery  on  the  policy  as  reformed. 
— ^lor  T.  Olens  Falli  Ina.  Co.  (E^)  8S7. 

REGISTERS. 

In  diancery,  see  "BQoity,"  8  5^ 

REGISTERS  OF  DEEDS. 

A  lender  who  has  advanced  money  on  the 
faith  of  a  certificate  of  nooalienation  of  prop- 
erty has  a  right  of  action  on  the  register's  bond 
to  recover  the  loss  sustained  where  such  prop- 
erty has  in  fact  been  aUened.— Gordon  t.  Stan- 
ley (La.)  531. 

Under  Civ.  Code,  art  2^7,  a  certification 
by  register  of  conveyances  that  "according  to 
the  records  of  his  office"  the  property  has  not 
been  alienated  renders  him  lisble  for  damages 
sustained  by  a  party  acting  on  such  certificate, 
if  a  conveyance  was  registered,  though  not 
properly  indexed.— Oordon  v.  Stanley  (La.)  631. 

REHEARING. 

See  "New  Trial." 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  {  8. 

RELATIONSHIP. 

As  affecting  qualifications  of  Juror,  see  '*Jurr" 

RELEASE. 

See  "Compromise  and  Settlement" 
Of  mortgage,  see  ''Mortgages,**  |  ^ 


RELEVANCY. 


"BMdenee,*' 


Of  evidence  In  civU  actions, 
8  4. 

Of  evidence  in  criminal  proBecntt<mB,  see  "Grim* 
inal  Law,"  f  8. 

RELIGIOUS  SOCIETIES. 

Where  a  trustee  <rf  an  incorpwated  cbnrch 
Is  expelled  from  ecclesiastical  membership  there- 
in, the  court  has  no  jurisdiction,  under  Code, 
li  1S02-1906,  to  oompd  Us  restoration  to  smA 
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mambfvdiip  hj 
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mandsmna.— Handiey  t.  OolUiia 


REMAINDERS. 

Craated  by  deed,  see  "Deedi,"  |  2. 

A  remaluder-man.  wbose  estate  ia  limited  to 

commence  after  a  prpredent  life  estate,  cannot 
maintaiD  ejectment  before  the  death  of  the 
life  tenant.— Laater  v.  Blaekwell  (Ala.)  166. 

Eridence  In  ejectment  by  remainder-man  con- 
fifdered,  aud  JiAd  iDenfScieDt  to  ahow  that  the 
life  tenant  died  nrior  to  tiie  Inatitntion  of  the 
■nit— Laster  t.  Blarkwell  (Ala.)  166. 

The  fact  that  a  life  tenant  shonld  protect 
the  Inheritance  from  injury,  and  might  sne  for 
Injuries  thereto,  does  not  affect  the  right  of 
action  of  the  remainder-men  tor  waste  com- 
mitted a  third  party.— Learned  t.  Ogden 
(Mlas.)  278. 


REMOVAL  OF  CAUSES. 


I  1. 


OxislM,  Mt«T*»  amd  asbjeet  of  Mm- 

A  case  baaed  eutlrely  on  state  laws  htU  not 

removable  to  the  federal  courts,  though  It  may 
snggestlvely  state  defenses  iQToMag  federal 
qpestionH.— Taxoo  &  H.  V.  R.  Co.  t.  Adams 
CUiaa.)  937. 

REMOVAL  OF  CLOUD. 

See  **Qnleting  Title." 

RENT. 

8«e  "Ludlord  and  Tenant,**  I  8. 

REPEAL 
Of  sUtnte.  aae  *'Statatea,"  |  8. 

REPLEVIN. 

Bm  "Detinue." 

REPLICATION. 

In  pleading,  see  "Equity,"  {  2. 

REQUESTS. 

For  Inatnictions  In  criminal  prosecntloiis,  see 
'•Criminal  Law."  1  22. 


RESCISSION. 


-Can 


Cancellation  of  written  iDBtrnment. 

cellattou  of  Inatmmenta." 
Of  Insurance  policy,  see  "Insurance,**  |  Sl 

RESERVATIONS. 

For  grantor  In  aBalgnment  see  "Assignments 
for  Benefit  of  Creditors,"  1  1. 

RES  GEST>E. 

In  civil  actions,  see  "Evidence,"  S  4. 
In  criminal  prosecutions,  see    Crlmiual  Law," 


I  0. 


RESIDENCE. 


As  qnalificatlMi  of         of  snffrate, 
ttona,"  i  1. 

RES  JUDICATA. 

See  "JudgmeDt,"  fi  4. 


•Blec- 


Bee  •fTazatlon.' 


REVENUE 


REVIEW. 


See  "Appeal  and  Error";  "Certiorari":  *'CrIm- 
inal  Law."  H  25-80;  "Justices  of  the  Peace."' 
f  8. 

REVOCATION. 

Of  lettws  testamentary,  see  "Bzecntors  anA 
Administrators,"  |  1. 


Asstnned  br 
ant."  I  tC 


R^SKS. 

Moploy^  see  "Master  and  Serv- 

ROADS. 

Municipal  Corporations,*^ 


Streets  In  dtles,  see 

ft  e,  7. 

ROBBERY. 

An  Indictment  for  robbery  considered,  utS 
held,  that  the  description  of  the  property  taken 
was  snfflcient— Nevni  v.  State  (Ala.)  S86. 

SALES. 

See  "Vendor  and  Fnrchaaer." 
By  auction,  see  "Auctions  and  AnctloneecK" 
Of  intoxicating  llquozB,  see  "Intoxicating  liq- 
uors." 

Of  prmierl7  belonging  to  estate  assigned  for 

benefit  6t  creditors,  see  "Assignments  for 

Benefit  of  Creditors,''  |  2. 
Of  property  of  decedent  under  order  of  courts 

see  "Executors  and  Administrators,"  I  9. 
Of  public  lands,  see  "Public  I^ds,"  i  1. 
On  execution,  see  "Execution,"  {  4. 
On  foreclosure  of  mortgage,  see  "Mortgages,"' 

I  S. 

On  order  or  judgment  of  court,  see  "Judicial 
Sales." 

Partition  sales,  see  "Partition,"  |  1. 
Tax  sales,  aee  "Taxation,"  |  7. 

1  1.   Requisites   and  Talidlty   «f  eon- 
trset. 

Under  Civ.  Code.  arte.  2450,  2451.  a  hope  or 
a  future  crop  Is  made  merchantable. — Losecoo 
V.  Gregory  (La.) 

Where  only  the  hope  of  a  future  crop  ia  sold, 
the  price  need  not  be  restored,  though  the  croi» 
entirely  fails.— Loseeoo  t.  Gregory  (La.)  MB. 

Where  a  future  crop  is  aold,  the  sale  t>eeomes 
null  if  the  crop  fails  «itfrely,  or  practicallj  so, 
and  the  price  must  be  restored. — Loseeco  t. 

Gregory  (La.)  065. 

S  2.   Oonstrnetion  of  oaatvaet. 

Contract  under  which  defendant  aold  "two- 
crniis  of  oranges  on  my  place  ns  follows:  (1> 
All  ornneea  that  my  trees  may  produce  in  the- 
year  1809;  (2)  all  oranges  that  my  trees  mar 
produce  In  the  year  1900" — construed,  and  held, 
that  the  sale  was  of  the  hope  of  the  crops,  and 
not  of  the  cropa  themselves,  and  that  the  pur- 
chaser could  not  recover  back  the  part  of  the 
price  paid,  and  must  pay  the  unpaid  put. — Lo- 
seeco V.  Gregory  (La.)  985, 

In  determining  whether  the  subject  of  the 
sale  of  a  future  crop  was  a  crop  Itself,  or  the 
mere  hope  of  it.  the  comparison  between  the- 
price  agreed  upon  and  the  value  of  the  cron  fs 
to  be  considered. — I»secco  v.  Gregory  (La.)  v65. 

^'here.  In  a  contract  for  an  orange  crop,  the 
purchaner  assumes  all  risks,  the  assumption  ap- 
pYioa  to  the  crop,  and  not  to  the  trees  them- 
selves.—Loseeco  T.  Gregory  (La.)  ^865.  i 
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A  claase  In  a  contract  for  die  pnrcbaRe  oi  an 
orauffe  crop  for  two  rears,  proirtding  that  the 
"purchaser  aMtameB  all  risks/'  means  all  asual, 
known,  and  foreseen  riaka.— Loaeceo  T.  Qregorj 

{ha.)  ms. 

i  3.    Performanoe  of  eontraet. 

Defendant,  in  detinae  for  a  horse,  held  to 
have  had  title.~Li£htman     Boyd  (Ala.)  714. 

i  4.   Operation  and  effect. 

■Where  machinery  has  been  sold  to  a  planter, 
and  be  has  attached  It  to  his  plantation,  and 
the  property  has  been  sold  under  a  pre-exist- 
ing mortKnge.  the  aeller  cannot,  after  the  aale,- 
recover  the  machinery  from  the  purchaser.— W. 
T.  Adams  Mach.  Co.  t.  Newman  (La.)  38. 

Where  all  the  essential  elements  of  an  ab- 
flolate  sale  are  pvesent  in  a  contract,  the  rights 
of  the  parties  and  of  others  dealing  with  tbem 
are  not  aEEected,  though  the  contract  may  be 
intended  as  a  conditional  sale.— W.  T.  Adams 
Mach.  Co.  T.  Newman  (La.)  38. 

A  bank,  buying  a  draft  from  the  vendor,  to 
which  a  bill  of  lading  is  attached,  is  placed,  as 
to  the  buyer,  in  the  same  situation  as  its  as- 
signor stood,  and  is  liable  to  the  buyer,  who 
had  pnid  the  draft,  for  breach  of  contract  in 
the  delivery  and  quality  of  the  corn. — Ruesel 
T.  Bmith  Grain  Co.  (Misa.)  267;  Searles  t. 
Same,  Id. 

I  fi.  Warranties. 

A  hope  of  a  crop  is  a  presently  existing  thing, 
and.  not  being  susceptiole  of  delivery.  Its  de- 
livery accompanies  the  act  of  sale,  and  the 
seller  does  not  warrant  its  continued  existence. 
— Losecco  T.  Gregory  (La.)  985. 

i  e.    Remedies  of  seller. 

In  an  artlon  for  the  price  of  goods  to  be 
shipped  **at  once,"  but  not  shipped  for  two 
weeks,  instruction  that  the  vendor  had  a  rea- 
sonable time  to  investigate  the  purchaser's  sol- 
vency, etc.,  held  properly  refused.— Oklahoma 
Vinegar  Co.  t.  Hamilton  (Ala.)  306. 

{  7*    Beasedtea  of  bnrer. 

Iq  an  action  for  the  balance  of  the  price  of 
onion  sets,  field,  that  it  was  for  the  jury  to  de- 
termine whether  the  agreed  price  should  be 
abated,  though  the  buyer  had  not  returned  the 
seta.- Frith  t.  Bollan  (Ala.)  494. 

SANITY. 

Preanmptloo  m  to  aanity  of  accused,  lee  **Orim- 
InsI  Law."  I  8. 

SATISFACTION. 

See  'VomimmiM  and  Bettiemeat** 
Of  mortgac*,  m  "Mortsagca,"  f  4k 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

S  1.   Public  sekools. 

BesldMtts  of  a  school  district,  who  do  not 
show  that  their  own  children  are  incommoded. 
or  that  their  taxes  are  increased  by  the  mauna- 
in  which  the  boundaries  of  a  school  district  have 
hffeu  fixed,  are  without  right  to  resist  a  tax 
levied  in  the  district,  having  no  ground  of  com- 
plaint.—Bumham  T.  Police  Jary  of  Olaiboroe 
Pariah  (Ul)  87. 

In  determining  whether  compliance  with  Acts 
ISSS,  No.  81,  S  11.  requiring  school  boards  to 
divide  their  parishes  into  school  districts,  was 
safflciently  formal,  much  less  strict  compliance 
held  necessary  in  connection  with  the  mere  dis- 
tribution of  school  funds  than  in  connection 
with  the  exercise  of  the  taxing  power.— Bum- 
ham  V.  Police  Jury  of  Claiborne  Parish  (La.) 
87. 

The  parish  school  board  must  limit  itself  as 
to  debts  to  the  revenue  of  the  calendar  year  in 


which  the  debts  are  contracted.— Andnis  v. 
Board  of  Iiirectora  of  Pariah  of  St.  Landry 
(La.)  420. 

DlsbDrsemeata  by  the  treaanrer  of  a  school 
fund  of  a  parish,  otherwise  than  on  warrants 
drawn  by  the  president  and  eonntersigned  hj 
the  secretary  of  the  parish  board  of  school  di- 
rectors, are  poiritively  prohibited  by  law. — ^An- 
droa  T.  Board  of  Directors  of  Parish  of  St. 
Landry  (La.)  420. 

Under  Acts  1888.  No.  81,  SI  T,  10.  the  parisli 
boards  of  school  directors  of  the  achool  fands. 
with  the  sanction  of  the  state  board  of  ednca- 
tioQ,  when  suitable  buildings  and  sites  have 
been  otherwise  supplied,  may  establish  such 
high  schools  as  may  be  necessary  and  draw  np- 
on  the  general  school  fund  before  apportion- 
ment of  the  same.— Andrus  v.  Board  of  Direct- 
ors of  Pariah  of  St  Landry  (La.)  420. 

Where  a  partfcnlar  school  district  baa  re- 
ceived less  than  Its  share  of  the  fund,  it  is  en- 
titled to  be  made  good  on  the  next  apportion- 
ment.— Andrus  v.  Board  of  Director*  off  Parish 

of  St.  Landry  (La.)  420. 

Where  a  building  has  been  constracted  with 
bonds  issued  on  a  vote  to  boild  a  schoolhouse. 
such  building  wfll  not  be  allowed  to  be  couTert- 
ed  into  a  tbeater.^ngar  t.  Cltj  of  Monroe 
(La.)  961. 

SECONDARY  EVIDENCE 

In  civil  actions,  see  "Evidence,"  i  6. 
In  criminal  prosecutions,  see  "Grimfaal  Law," 
I  7. 

SEDUCTION. 

i  1.   Criminal  respcmslblUtr. 

lu  a  prosecution  for  seduction,  where  some 
evidence  tended  to  show  that  the  sexnal  act 
was  by  force,  an  Instraction  that,  unless  the 
evidence  showed  beyond  reasonable  donbt  tlist 
prosecutrix  consented,  defendant  could  not  be 
convicted,  should  have  been  given.— Hall  v. 
State  (Ala.)  750. 

In  a  prosecution  for  seduction,  instruction 
held  prejudicial  to  defendant,  because  not  men- 
tioning teatiniooy  of  prosecutrix  favorable  to 
defendant.— Hall  r.  State  (Ala.)  750. 

SELF-DEFENSE. 

As  Justification  for  homicide,  see  "Homicide,** 
«  4. 

SENTENCE. 

In  criminal  proaeeutioas,  sea  "Orimfnal  Law," 
fi  24;  "Homicide,"  fi  14. 

SEPARATE  ESTATE 

Of  married  woman,  see  "Husband  and  Wife,'* 
6  2. 

SEPARATION. 

See  "Huaband  and  Wife,"  f  A. 

SEQUESTRATION. 

Where  there  was  a  judicial  sequestration, 

and  a  sequestrator  appointed  contradictorily 
to  collect  bills  and  to  prevent  loss,  be  was  prop- 
erly ordered  to  deliver  over  the  property  after 
deducting  his  costs  and  reasonable  charges. — 
L.  J.  Me«tier  &  Co.  v.  A.  Chevalier  Paving 
Co.  (La.)  520. 

AfBdavit  in  sequestration,  that  plaintiff  fear- 
ed that  defendaut  would  conceal  or  dispose  of 
the  crop,  denied  by  defendant,  held  to  give 
rise  to  on  inquiry  into  the  reasonableness  of 
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the  fear  expressed  hj  plaintiff.— Piercs  v.  Stnr- 
divant  (La.)  630. 

Where  the  right  to  seqneBter  la  contested  on 
the  averment  of  inauffloiect  grounds,  the  in- 
tp^Tj  la  toward  ascertaiuing  iniether  the  debt- 
or waa  doine  or  sayiug  that  from  which  the 
creditor  migtit  apprehend  an  intent  to  do  the 
hurtful  thing  thnt  the  sequestration  would  pre- 
Tent.— Pierce  v.  Stnrdivant  (La.)  530. 

AffldaTit  of  sequestration  against  growing 
«Top,  stating  that  plaintUf  fmred  defendant 
would  couceal  or  dispose  of  th«  crop,  held  sua- 
talned  by  the  evidence.— Pleice  T.  StordlTaat 
<Ui.)  S30. 

SERVICE. 

Of  process  on  foreign  iusnrance  company,  see 
"InsaraDce,"  S  8* 

SERVICES. 

See  "Master  and  Senrant."  S  2;  *'Work  and 
Labor." 

SETTLEMENT. 

See  "Accoant  Stated";  "Compromise  and  Set- 
tlement" 

By  piirtners,  see  "Partnership,"  8  3. 
Of  bill  of  exceptions,  see  "ExcepUoDS,  BUI  of," 
I  2. 

SEWERS. 

Use  and  nsnlatlon,  see  "Uanlclpal  Corpora* 
tions,**  I  6. 


SINKING  FUNDS. 


For  muniripal  Indebtedness, 
Corporationa,"  |  8. 


see  "Monkipal 


See 


SLANDER. 

'Libel  and  Slander." 


SPECIAL  VENIRE. 

See  "Jwr »  fl  8. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquora." 

STATEMENT. 

Br  witness  Inconsistent  with  testimony,  see 

^•Witnesses,"  t  4. 
Of  case  or  facts  for  pan>ose  of  review,  see 

"Appeal  and  Error,"  ?  6. 
Of  facts  agreed  on  for  Bubmlaslon  to  eoart,  see 

"Submission  of  Controversy." 
Of  plain tirs  claim,  see  "Pleading,"  f  L 

STATES. 

Control  of  liquor  traffic  by  state  agencies,  see 


"Intoxicating  Liquors,*' 
Courts,  see  "Courts." 
Public  land,  see  "Public  Lands,' 


I  1. 


I  1.    Property*  eomtraots.  and  UablUttes. 

The  state  canuot  be  bonnd  by  a  contract  made 
In  Ibi  behalf  by  a  public  officer  not  having  ac- 


tual authority  to  make  snch  contract,  even 
though  lie  has  so  conducted  Iilmself  with  refer* 
euce  thereto  as  to  estop  himself  from  denying 
its  validity.— Camp  v.  McLin  (Fla.)  927. 

STATUTES, 

Judicial  notice  of  statutes,  see  "Evidence.**  I  1. 
Laws  impairing  obliKitlon  of  contracts,  sse 

"Constitutioiml  I^w,"  %  2, 

ProvlHont  reUUtng  to  parUcuioT  subjects. 
See  "Antroala";    "Attachment,"  {  2;  "Bank- 
niptfj,"  §  1;  "Banks  and  Banking,"  1  1; 

"llu^tfirJs."  5  1;  "Clerks  of  Courts"; 
"( V'lliuriilioiis,"  5  3;  "Counties,"  §  1;  ■'Cred- 
itors' Suit";  "Descent  and  Distribution"; 
"Drains,"  |  1;  "Elections,"  ||  1,  2:  "IW- 
nent  Domain,"  )l  1;  "Exceptions,  BiH  oT." 
I  •2:  "l-'isli":  "Caiiiiuir."  S  2;  "Intoxlca'tiag 
Li.iUui-.-j":  "I.iniitatiuii  uf  Arttons,*' II;  '*Bte- 
chanics'  Liens";  "Taxation." 

Liability  on  official  bonds,  see  "OfflcerP."  |  L 

OccopadoD  tax,  see  "Licenses,"  fi  1. 

Statute  of  fraud*,  see  "Frauds.  Statnte  oC* 

Trial  by  Jnry,  see  "Jury,"  |  1. 

S  1.    EnBotmeat,  re«alBltes,  and  TAlldftty 
Im  ceKeniL 

Acts  1888-99,  p.  1776,  providing  a  complete 
system  for  the  establishment  and  regulation  of 
adjacait  stock  law  districts  in  Clay  county,  AeU 
not  invalid  as  an  attempt  to  extend  an  act 
without  re-enacting  Its  provisloua.— Street  t. 
Hooten  (Ala.)  580. 

1  2.   8«bJeots  and  titles  of  acts. 

The  title  of  Acta  1898-99,  p.  177S.  "to  amend 
an  act  entitled  'An  act  to  provide  for  the  exten- 
sion of  stock  law  in  Clay  county,'  approved  Feb- 
ruary 11.  1S97,"  held  sufficient,  and  the  act 
valid,  though  the  act  wbioh  it  purported  to 
amend  was  Invalid,  under  Const  art  4,  {  2. — 
Street  v.  Hooten  (Ala.)  580. 

Acts  1900-1901,  p.  288,  establishing  a  dls- 

gensary  iu  Florence,  held  not  a  rioiation  of 
onst.  1875.  art.  4.  {  2.— Mitchell  v.  State  (Ala.) 
087;  Powers  t.  City  at  Florence,  Id. 

I  8.    Repeal,  suspension,  esplratlon,  and 
revival. 

Act  Feb.  21,  1887  (Acta  1886-87.  p.  190), 
providing  that  the  board  of  revenue  shall  select 
and  draw  jurors,  held  repealed  by  Act  March 
2.  1901  (AcU  1900-1001,  p.  1904),  as,  the  two 
being  coiiHictlQK  and  the  latter  an  affirmative 
act  reversing  the  subject-matter  of  the  former, 
it  was  evidently  intended  as  a  substitute  for 
it.— EdsoD  r.  State  (Ala.)  308. 

i  4.    Constrnetlon  and  operation. 

Where  a  statute  is  re-enacted  after  Its  inter- 

Eretation  by  the  courts,  the  re-enactment  will 
e  conntrned  as  an  express  judicial  affirmance 
of  such  Interpretation.— White  t.  State  (Ala.) 

yjo. 

In  order  to  justify  the  court  fa  holding  a 
statute  void.  It  must  be  aUeged  and  nrorcd  that 
it  was  unconstitutional.— State  v.  Sonier  (La.) 
175. 

To  discover  the  true  meaning  of  a  law,  the 
cause  which  induced  Its  enactment  must  be 
considered.— Richard  t.  Laxard  (La.)  559. 
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STATUTES  CONSTRUED. 


UMXTBD  STATES. 

OONSTITtTTION. 

Art.  1,  i  10  1011 

Art  4,  §  1  200 

STATUTES  AT  LARGB. 

1807.  March  8,  cb.  86,  2 

Stat  440    243 

1S84,  March  12,  ch.  184, 

28  Stat  81S  316 

1898,  Jnly  1,  cb.  541,  {  28, 

30    Stat.    653    tU.  S. 

Gomp.  St.  1901,  p.  3431]  739 
MlBS,  July  1,  ch.  641, }  70e, 

80    Stat.    565    [U.  S. 

Gomp.  St.  1901,  p.  8462]  738 

REVISED  STATUTES. 

i  6242  [U.  8.  Oomp.  St 
p.  35171   287 

COMPILED  STATUTES 
1801. 

PaKeS481   739 

Page  8452.   788 

Page  8517.  287 

CONSTITUTION  1876. 

Art  4,  f  2    680,  687 

Art  14,  J  7   728 

CONSTITUTION  1901. 
I  140  187 

CODE  1876. 
I  1637    767 

CODE  1886. 

IS  450,  087   698 
1260    767 
2872    840 
8540    841 

CIVIL  CODE  1896. 

Page  1201.  8  33,  aubd.  1. .  603 

Page  1209    728 

Page  1211   840 

f  M  &40 

I  62    638 

E  155,  158  1009 

I  17.=>,  177   254 

313    11 

326   1009 

II  379,  38a  61 S 

429   651 

458    11 

481    727 

8  484    605 

8  703    643 

I  706  630 

§  7,S8   678 

I  800  et  seq  325 

I  818  501,  7.S8,  7(i8 

I  819  0:'.9.  VAO 

§821   639 

S  823    H40 

Sl)2,  804   5Rt 

§  81t8   (i23 

I  034    681 

I  992  804 

8  1005    622 

5  12S2  840 

88  1302-1305    575 

8  1320  304 

I  1540    630 


8  1749   ..607,  700 

I  1800   668 

I  1883    636 

8  1800    664 

i  2065    616 

I  2150    489 

8  2152   254,  658 

8  2154    254 

8  2642    681 

8  2673    636 

If  2817,  2818   11 

88  2826,  2827   167 

I  3089    486,  632 

88  3200,  3261   767 

3288    618 

3507    602 

3826    11 

3921    588 

4008    236 

8  4078,  4083.  4084   598 

4122  235,  618 

4137    686 

4141   630,  683 

4143   594 

4145    664 

4226   320 

ORIMINAIi  CODS  1896. 

8 4308,  4309   760 

4318,  4324.   320 

fi  4333    139 

I  4342   671 

1  4408  •   320 

8  4654   262,  328 

8  4650    254 

88  4792,  4797   237 

8  4893    681 

8  4913    273 

8  4922    666 

88  4993,  4907   696 

I  5004   227,  650,  696 

8  5007    227 

8  5009    654 

8  5012    274 

8  5016   260,  259 

§6  5023-5025    750 

8  5091    866 

8  5273    227 

8  5300    274 

8  53.'J3   767 

I  6392    742 

8  6430    820 

LAWS. 

1823,  p.  46   767 

1874-75.  p.  130   767 

1876-77.  p.  80   767 

1886-87,  p.  190   308 

lS!t2-93,  p.  3(J   610 

1894-95,  p.  98,  8  8   672 

1804-^95,  p.  881   840 

1896-97,    pp.    739,  740. 
Amended  by  Laws  1888- 

99,  p.  1776   580 

18!)6-97,  p.  1532    682 

1808-09,  pp.  84,  35    616 

1898-99,  p.  69   673 

1898-99,  p.  118   124 

1898-09.  p.  202,  {16   235 

1898-99.  p.  1776   580 

li)00-l!)01,  p.  288    687 

1900-1901,  p.  1557,  S8  5, 

18    252 

1900-1901,  p.  1944    274 

1900-1001,  p.  1994   308 

1900-1901,  p.  2000,  8  9. .  274 

FLORIDA. 

CONSTITUTION  1886. 
Art.  11,  I  1  882 


REVISED  STATUTES  UK 

8  720.  Amended  by  Laws 

1897,  ch.  4001  m 

I  1095   829,  87a.  878 

8  1120   876 

8  1200    874 

8  1272    809 

88  1732,  1742  S-M 

H  1743, 1744  S12 

8  2357    7St 

8  2403   lltt 

i  2644  .  9*^4 

IS  3005,' sbOG!'.'!*"^'^!!  dlT 

LAWS. 

1864,  ch.  662   878 

1891,  ch.  4071   797 

1893.  ch.  4115  879 

1895,  ch.  43S7   822 

1895,  ch.  4373,  |  3  924 

1897,  ch.  4001   879 

1889,  ch.  4723   815 

LOUISrAJfA. 

CONSnTUTION  1879. 
Art.  210    35 

CONSTITUTION  1888. 

Art  198    395 

Art  230   l&i 

Art.  232    ^ 

Art  281   27,  42 

CIVIL  code:. 

Art.  2163  et  seq  201 

Art.  2257   532 

Art.  2446   95 

Art.  3252   559 

CODE  OF  PRACTlCa 
Art  826   478 

REVISED  CIVIL  CODB. 

Art.  42  3(» 

Art  1289   3d6 

Alt,  2245  478 

Art  2437   478 

REVISED  STATUTES. 

I  978    478 

I  2448    218 

8  8163    531 

CITY  CHARTER. 

New  Orleans.  Laws  1886, 
No.  46,  8  12   22 

LAWS. 

1852,  p.  171  5» 

1853.  No.  246   647 

1874.  No.  105  188 

1874,  No.  105,  I  5   33 

1877,  No.  30   88 

1880.  No.  124   958,  959 

1888,  No.  81,  88  7,  10. . . .  420 

1888,  No.  81,  8  11   87 

1888.  No.  86,  8  66   3S 

1890,  No.  44  175 

1894,  No.  37   27 

1896,  No.  45,  6  12.  New 
Orleans  City  Charter...  22 

1898.  No.  25  Ifl 

1898,  No.  135  478 

1898,  No.  170,  8  12  Wl 

1809,  No.  6,  6  17   ^2 

1899,  No.  6  '><3 

1900,  N<K  12  27.  42 

1900,  No.  114   4S 
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MXSSUSIFPI. 

00N8T1TDTI0N  1869. 
12,  S  18  987 

CONSTITDTION  1890. 

«  112,  14&  ^ 

rie9  !  9B2 

I  212  314 

Is  241,  242,  245  909,  910 

FmT  286 

OODB  1857. 
F«l«  430.  art  85  1000 

CX>DE  1871. 
«  1S8S  1000 

OODB  1S80. 

r 597-608   938 
2025    1^5 
2176   1000 

CODE  1802. 

<a.  65^  H  2323,  2327   909 

Oh.  12fe  908 


81  906 

206   908,  1000 

8  345,  347,  861   812 

I  486.  487    116 

540   937 

567    112 

11S4   55 

1435    99S 

1438    952 

1582   117 

1808   :   907 

8  1916,  1917  920 

2451    51 

2547    54 

§  2552,  2557   906 

J  2747   922 

13028   910 
8077   ^ 
3118  294 
8336.  Bmealed  by  Lawa 

1896.  pTSM  18  999 

8  3678    937 

8  8746,  8747,  8804   919 

3840  1.....  285 

8  3875-8877    937 

4233    954 

4287,  4288.  W6 

4350,  4863....  987 

4870    288 


-  •  "  I  LA.  W8. 

1870,  pp.  268,  816.  826.. .  ^ 
1871  S.  287.  ,M8 

1872,  p.  62  1000 

1873,  p.  562   988 

1874  p.  936  ,  938 

1875,  p.  66.   938 

1876  p.  7a  ,988 

1S7C.  p.  109.  1000 

ISTS,  I).  233   938 

1882,  p.  lOlL  Amended 

by  LawB  1884.  PvJSe.. .  938 

18^.  PP.^  29-81,  fee  9g 

1888.  p.  49.  ^ 

1890,  p.  18   9^ 

1892  p.  365.  f  2  312 

1894.  p.  29.  117 

1894.  ch.  34.  8  3    280 

1894  oh.  63,  8  !•  Amend- 
ed 'by  Laws  1896,  ch.  66  166 

180.5.  t-h.  4405,  8  5.   064 

IHim,  p.  54,818  TO9 

1890,  p.  99  ^ 

]S9f>:  p.  106   904 

18UG,  ch.  56  IW 

1898.  ch.  9a......   2 

iW^,  p.  105,  cb.  68  ^ 

1902        28   292 


STAY. 

Dtence,  v 

STOCK. 


Of  execution  of  aentence,  see  "Orimiiud  I^w,** 
124. 


8«e  "Animali." 

Corporate  stock,  see  "GorporatioM,*'  I  % 

STOCKHOLDERS. 

Of  corporations,  see  "Corporations,"  |  8. 

STOLEN  GOODS. 

flee  **Bec«iTiDg  Stolen  Goods." 

STREET  RAILROADS. 

Bee  "Railroads.** 

Carriage  of  passengers,  see  "Carriers,"  8  2. 


f  1.    Establlslunent,    ooBatraetion.  and 
nalntenanoe.  ,  , 

Acts  1891,  e.  4071,  defining  the  liability  of 
railroad  companies  lu  certain  cases,  and  provid- 
ing for  a  presumptioo  of  Diligence  arising 
from  the  l^ury  or  damage,  applies  to  street 
railroads.— Oonsumera*  Electric  Light  A  St. 
B.  Co.  T.  Pryor  (Pla.)  797. 

The  measnre  of  duty  required  of  street  rail- 
roads under  Acta  1891,  c.  4071,  is  that  their 
ageots  exercise  all  ordinary  and  reasonable 
care  and  diligence.— Consumers'  Electric  Light 
Jk  St.  B.  Co.  T.  Pryor  (Fla.)  797. 

Under  Acts  1896,  No.  10,  providing  that,  on 
paTing  the  street,  a  street  railway  shall  pay 
in  proportion  to  the  space  occupied  by  its  road- 
bedTtne  roadbed  consists  of  the  foundation  on 
irhich  the  snperstrurture  rests.— City  of  Shreve- 
port  T.  Shreveport  Belt  Ry.  Co.  (La.)  189. 

In  determining  the  proportion  of  the  space 
for  which  a  street  railway  must  pay  on  the 
pavinp  of  the  street,  the  outside  of  the  traclc 
cannot  he  considered,  ou  the  ground  that  tlw 
road  is  also  benefited  by  the  adjacent  pavement. 
—City  of  Shreveport  t.  Shreveport  Belt  Ry. 
Go.  (La.)  189. 

I  2.    Becvlation  and  operation. 

In  an  action  against  a  street  car  company 
for  injuries  to  a  pedestrian,  an  Instruction  Is 


properly  refused  that  limits  the  doty  of  the 
compuira  employes  to  the  time  when  they  be- 
came aware  of  plaintirs  d"anger.  without  ref- 
erence to  ordinary  care  to  ^cover 
gerona  situation.— Oonsnmerij^Blectllc  Ught  * 
St.  R.  Co.  T.  Pryor  (Fla.)  797. 

Employes  of  street  car  wwapany  are  not 
qoirei  tS  stop  a  car  until  I^SS. 
to  a  person  of  ordinary  prudence  that  a  pedes- 
trian has  failed  in  his  duty  to  take  due  care 
and  has  placed  himself ^in  a  R«rfl"i?is  situation. 
—Consumers'  Electric  Light  &  St  B.  UO.  t. 
Pryor  (Fla.)  797. 

Street  cars,  regardless  of  the  power  by  which 
they  are  impelled,  hare  no  superior  rights  to 
other  vehicles  or  pedestrlanfi.  in  the  ab8e,°ce2£ 
a  specific  leglBlative  act.-Oonsumere'  Electric 
Light  &  St.  R.  Co.  V.  Pryor  (Fla.)  797. 

Boy  of  18,  injured  by  a  street  car  moving  at 
the  rate  of  six  mUes  an  hour,  heU  RU'Ity  of  coa^ 
tributory  negligence.— KaUer  t.  New  Orleans  A 
C.  R,  Co.  (La.)  76. 

Where  urchins  hsTe  been  atealing  rides  on  ttw 
rear  of  electric  care  in  a  city  street,  the  em- 
ploye who  has  tried  to  make  tiiem  desist  Is 
fustified  in  catching  hold  of  one  of  the  boya  a'ij 
lecturing  him.-Palmisano  v.  New  Orleans  Uty 
R.  Co.  (La.)  3(U. 

Where  a  street  railway  employe  catches  a 
boy  stealing  a  ride,  and  ?"«J«*'^^„;i™i^ 
him  go.  and  he  ou  being  turned  loose  rmaa 
blindly  into  an  approaching  car  "f't^.^™f 
employe  nor  his  employer  la  liable  thMefor- 
Palmisano  v.  New  Orieans  City  R.  Co.  (La.) 
364. 


STREETS. 

See  "Municipal  Corporationa,"  M  6,  7. 

SUBMISSION. 

To  arbitration,  aee  "Arbitration  and  Award," 
I  1. 

SUBMISSION  OF  CONTROVERSY. 

Submission  of  a  cause  In  equity  *«W  to  inctade 
certain  demurrers.— Henderson  t.  Hall  (Ala.) 
840;  Hall  v.  Henderson,  Id. 
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SUBROGATION. 

A  person  pajing  a  mortsftge  debt  st  the  re- 
qaest  of  the  mortgagor  held  eutided  to  mriiro- 
cation.— Motes  v.  Bobenon  (Ala.)  22S. 

SUIT. 

Sm  ^'Action.** 

SUMMARY  PROCEEDINGS. 

Collection  of  taxee,  see  rTazatioi."  I  0. 
RecoTsr;  ot  posiession  by  landlora,  im  'Xand- 
lori  uuL  Tenant,"  |  4.  ' 

SUMMONS. 

8m  'TrocesB." 

SUPREME  COURTS. 
SURETYSHIP. 

flee  Trindpal  and  Snrety.** 

SURPRISE 

Qrotuid  for  new  trial,  see  "CrimiDal  Law"  | 
28. 

SURRENDER. 

Of  written  instnnnent  fiir  caneellatimi,  eee 
"Oancdlatfon  of  Inatnunenta." 

SURVIVORSHIP. 

Brldence,  see  "Death,"  §  1. 

SWAMP  LANDS. 

See  'TnbUc  Lands,"  i  L 

SWINDLING. 

See  Talae  Preteuaea.** 

TAXATION. 

Appellate  Jurisdiction  in  suits  involTiBg  TaUdltjr 

of  tex,  see  "Courts,"  |  3. 
Payment  at  taxea  to  sustain  adTerae  posses* 

sion,  see  "Adverse  PosseBdtm,"  |  1. 

Local  or  tjteeUil  taxea. 
See    "Drains,"    {    1;    "Manicipal  Corporm- 
tions,"  f  8;  "Schools  and  School  Distrrcts," 

Assessments  for  manicipal  improvements,  see 

"Municipal  Corporations."  {  4. 

Occupation  or  prlvtlege  taxes. 
^"Intoxicating  IdquoTs,**  |  2;  "Licenses," 

I  1.   Kactnre  and  extent  of  powev  la 

general. 

The  prnhihition  of  the  revenue  law  against 
taxing  pi-ujierty  twice  in  the  same  year  does 
not  apply  to  taxation  in  auother  state.— Griggs- 
OonstructioD  Co.  t.  Freeman  (La.)  399. 

It  is  not  double  taxation  to  tax  the  same 
thiug  in  two  jurisdictions,  where  each  baa  a 
right  to  tax  It.— Griggsby  OonBtmctioa  Co.  t. 
Freeman  (La.)  399. 

I  2.    UnbiUty  ot  penoas  aaA  pMpeFtr> 

'Where  a  city  i«  the  owner  of  land  used  as  a 
leree,  it  cannot  be  dispoBsessed  fay  meaaa  a 


tax  suit  based  on  assessaent  of  tbe  land  as  the 
prcqterty  of  a  private  individual. — City  ot  New 
Orleans  t.  Fredericks  (La.>  80. 

On  a  claim  for  exaaption  from  taxation  on- 
der  provision  of  the  constitution,  every  reason- 
able donht  ia  resolved  ajdveceely  to  tlie  claimant. 
— Louisiana  &  N.  W.  R.  Co.  v.  State  Board 
of  Appraisers  (Le.)  184. 

Under  Const,  art.  230,  providing  that  raii- 
toads  constructed  thereafter  and  completed  be- 
fore Janoary  1,  1904,  should  be  exempt  from 
taxation,  the  roadbed  of  a  railroad  which  was 
In  sndi  condition  that  it  only  lacked  20  per 
cent,  of  completion  and  a  total  of  S15  feet  of 
bridge  and  trestle  work  in  a  distance  of  aame 
18  mOer  was  not  exempt.— Louisiana  &  X.  W. 
R.  Co.  T.  State  Board  of  Aivralaea  (La.)  184. 

Wbae  a  claim  to  land  was  confirmed  under 
Act  Cong.  1807,  and  the  confirmation  was  fol- 
lowed VT  the  confirmation  by  congress,  the 
property  so  confirmed  became  subject  to  atata 
taxatian.~JopIing  t.  Ghachere  (La.)  213. 

A  contractor's  outfit,  conriatiBg  of  mules, 
scrapers,  etc..  Iffooght  from  another  state  to  be 
used  in  the  construction  of  a  railroad  bed,  on 
which  work  it  was  likely  to  be  occupied  for  sev- 
eral months,  is  taxable  tn  the  state.— Griggsby 
Construction  Co.  t.  Freeman  (La.)  399. 

Blacksmith's  tools  and  commissary  stores, 
kept  by  a  corporation  in  connection  with  an 
outfit  for  doing  construction  work,  are  liable  to 
taxa^oalr— Griggsby  Coustructiou  Co.  t.  Frce> 
man  (La.)  399. 

Under  Acts  1894,  c.  34,  {  3,  asaessmeuts  for 
back  taxes  cannot  -be  made  against  property 
purchased  by  legatees  with  their  legaeiea,  bo* 
cause  the  testator  failed,  to  par  the  taxea  oq 
such  lefEocies.— Adams  t.  BcnwartA  Hdrs 
(Misa.)  280. 

A  decision  by  tbe  supreme  court  as  to  the  cou- 
stitutionaUty  of  charter  provisions  exempting 
railroad  property  from  taxation  Aefd  neceHBary 
to  constitute  the  exemptions  a  rule  of  law  apply- 
ing to  the  property, — Yaaoo  &  M.  V.  R.  Co.  v. 
Adams  (Miss.)  937. 

The  ^ape  of  laiiroad  i^^operty  ficom  aaneaa 
ment  and  taxation  held  not  to  render  It  exempt 
for  the  back  taxes  in  the  handa  ot  an  innocent 
purchaser,  unless  the  state  was  eahmped  by  a 

rule  of  property.— Yaaoo  &  M.  Y.  B.  Co.  v. 
Adams  (Miss.)  937. 

Lavs  1S84,  pp.  29-^,  Laws  1888,  p.  and 
Laws  1890,  p.  13,  recognizing  the  supposed  ex- 
emption of  certain  railroads  from  taxation,  and 
declaring  the  legislative  Intent  In  regard  Ihere- 
to,  A«M  not  to  create  exemptions  oth^wise  non- 
existent.—Tasoo  dt  H.  V.  B.  Go.  T.  Adams 
(Miaa.)  987. 

Laws  1878,  p.  233,  granting  a  certain  railroad 
an  exemption  from  taxation,  held  to  have  heeo 
repealed  by  Code  1880,  Jfi  597-608.— Yaaoo  & 
M.  V.  R.  Co.  V.  Adams  (Miss.)  987. 

Under  Const  1869,  art  12,  S  13,  legialation 
seeking  to  confer  an  exemption  from  taxation 
on  certain  railroads  (Laws  1870,  pp.  268,  315- 
327 ;  Laws  1871.  p.  237 ;  Laws  Is73,  p.  562 : 
Laws  1882,  p.  1011 ;  and  Laws  1884,  p.  936). 
Md  to  be  unconstitutiofial.— Yazoo  ft  H.  Y.  R. 
Co.  v.  Adams  (Misa.)  937. 

Laws  1882,  p.  1011,  and  Laws  1884,  p.  936. 
containing  provlslraia  whereby  certain  rauroada 
to  be  thereby  consolidated  might  appropriate 
taxes  to  the  payment  of  prospective  constmc- 
tion  debts,  A«id  not  to  apply  to  portions  of  tiie 
road  built  at  the  time  of  the  consolidation.— 
Yaxoo  ft  M.  Y.  R.  Go.  r.  Adams  Qdisa.)  937. 

The  constcuction  of  a  railroad  under  two  cbai^ 
ters,  only  one  of  which  aathorised  the  appre> 
priation  of  the  taxes  of  the  road  to  the  payment 
of  debts  to  be  iueoned  In  the  conatneaon.  M4t 
to  preclude  a  daim  for  anefa  exenipti<m.— Yaaoo 
ft  M.  V.  R.  Co,  T.  Adama  (Mias^  9*7. 
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I<aira  1S70,  p.  28S,  prorfding  for  an  exemp- 
tion to  a  certain  railroad  from  taxatioo,  held  to 
have  b«ett  repeated  hj  Laws  1876.  p.  6ft,  Iawb 
18T8.  p.  78,  aud  Code  1880,  8S  597-S08,  so  that 
Laws  1882,  p.  1011,  giriog  a  reorganization  all 
the  grants  of  tke  cAi  company,  granted  no  ex* 
emption  from  taxation.— Yaxoo  &  M.  V.  R.  Co. 
T.  Adams  (Miss.)  987. 

One  who  claims  exwnpdou  from  taxation  mast 
clearly  show  that  all  the  conditiions  oa  which 
the  exemption  was  baaed  have  beeii  at  all  times 
fnMUed.— Yasoo  &  M.  Y.  B.  Go.  T.  Adams 
(MiBB.)  887. 

5  9.    PIam  of  tuatlo^ 

Where  the  termtni  and  the  dtreetlea  of  the 
line  of  a  taxing  district  are  unmistakable,  the 
boundaiT  line  of  snch  district  Is  designated 
■with  sufficient  certainty.— Bnrnham  T.  Folic* 
Jnty  of  ClaiboToe  Parish  (La.)  87. 

6  JL  liSTT  mmd  assessnemt. 

Taxes  for  the  current  year  are  not  Included 
in  the  term  "back  taxes,"  as  used  in  Acta  1898, 
No.  170,  §  12,  providing  that  no  back  taxes  for 
more  than  three  years  shall  be  assessed.— Meth- 
odist Episcopal  Church  v.  City  of  New  Orleans 
(La.)  101. 

Property  liable  to  taxation,  which  is  entered 
on  the  assessment  roll  as  exempt,  fteU  omitted 
from  the  asgcssmeut,  within  the  meaning  of 
Acts  1898,  No.  170,  proTlding  for  the  assess- 
ment of  property  WhlclL  has  been  omitted.— 
Uettwdlst  EMscopal  Glmreh  t.  City  of  Xew  Or- 
leans (La.)  101. 

In  ft  proceeding  to  annul  an  aaseesment.  an 
exemption  relied  on  must  be  affirmatively  ee- 
tabliMed.— Methodist  Shiiscopal  Ohorch  t.  Cit; 
of  New  Orleans  (La.)  101. 

Where  a  taxpayer  has  been  twice  requested 
to  furnish  a  liat  of  his  property  for  assc^smeDt, 
he  Is,  nuder  Acts  1896,  No.  170,  §  7.  estopped 
from  contesting  the  correctucHs  of  the  assess- 
ment filed.  —  Grisgshy  Constructitw  Co.  t. 
Freeman  (La.)  399. 

That  property  tax  payers  of  a  parish  have  au- 
thorised the  levy  of  a  ftvc-miU  tax  ou  all  the 
prqjier^  in  a  parish.  Including  that  within  the 
town  therein,  in  favor  of  a  particular  railroad 
enterprise,  is  no  obstacle  to  the  imposition  at 
the  same  time  of  a  five-mill  tax  on  all  the  prop- 
erty witiiin  the  town  in  favor  of  the  same  en- 
terprise «by  the  vote  of  the  property  owners 
thereia.  bnder  Const  art.  270,  and  Acts  1898, 
No.  202.— Vicksburg,  S.  &  P.  B.  Co.  T.  Oood- 
enough  (La.)  4&i. 

It  was  not  necessary  for  an  a8!)C^>i^or,  in  pre- 
paring his  assessment  rolls,  to  give  previous 
notice  to  the  owner  of  certain  property  that  he 
intended  to  raise  the  assessment  over  that  of 
the  previous  year. — Lecendre  v.  Assessor  of 
Paridi  of  St.  Charles  (La.)  S23;  In  re  Elfer. 
Id. 

A  amtention  that,  hecanse  by  judgment  of 
ooart  the  assesRmpiit  of  a  pluntntion  was  fixed 
at  a  certain  sum  for  th™  yoar  IHitl),  the  asseasor 
was  without  authority  to  inrrpiise  ft  iu  the  year 
1000,  fa  unfounded,— r,**p(' ml  re  v.  Asspsnor  of 
Parish  of  St  Charles  (La.)  ji^;  In  re  Elfer,  Id. 

A  bill  will  not  lie  to  make  a  tax  collector's 
cMiveynace  conform  to  a  description  which  did 
not  exist  at  the  time  ot  the  assessment. — ^Boone 
V.  Dulion  (Miss.)  1. 

Code  1802.  S  3WH,  nnthorlzing  the  tax  col- 
lector to  assess  such  persfnis  and  porsonal  prop- 
erty as  he  may  find  unasscNKed  hj  the  amteKsor, 
Is  constitutitnal.— Powell  v.  AlclCee  (Miss.)  910. 

Under  Code  1892,  58  374C,  3747.  asseasment 
of  personal  property  "to  the  unknown  owner"  is 
proper,  when  the  owner  cannot  be  found.- Pow- 
cU  T.  McKee  (Misa.)  919. 

'  Code  1892.  M  887fi-8878,  taken  In  connection 
with  Const.  I  112,  held  to  confer  no  Jurisdic- 


tion on  the  board  of  railroad  assessors  to  deter- 
mine questions  of  tax  exemptions,  so  as  to  ren- 
der them  res  judicata.— Taioo  &  M.  Y.  B,  Go. 

V.  Adams  (Miss.)  037. 

{  5.  PaTBMmt  and  ref  nadlas  «>  nosr- 
CTT  of  tut  paid. 

Taxes  voluntarily  paid  to  an  officer  authorized 
to  receive  them  cannot  be  recovered  from  such 
ofl&cer  by  the  party  payii«  them.— Johnson  v. 

Atkins  (Fla.)  S7». 

The  giving  of  a  certificate  by  the  sheriff  and 
tax  coDector  tliat  the  poll  tax  was  paid  for  tiie 
year  previous  to  that  in  whAcli  the  certificate 
was  issued,  held  not  antedating  the  certificate, 
within  the  prohibitioa  of  Const  1888,  art  196. 
— McAyeal  v.  MurreU  (La.)  396. 

19.  Collection  and  enf  oreemant 
against  persons  or  penonal  prop- 
•rty. 

A  solt  to  relieve  property  of  taxes  asseaaed 

against  it  for  one  or  more  years  Is  a  proceeding 
for  the  reduction  of  assessments,  authorizing  the 
attorney  of  the  tax  collects  to  be  compensated 
by  lOjter  cmt  on  tba  amonnt  cc^lected. — Ifeth- 
odist  Sbisetq^  Orarch  v.  City  of  New  Orleaas 
(La.)  l5l. 

In  a  salt  before  a  justice  to  recover  a  state 
tax,  the  tax  collector  need  not  be  represented 
by  the  district  attorney.— Willis  v,  Ruddoclc 
Cypress  Co.  (La.)  386;  In  re  WUlis,  Id. 


8  7. 


lanA  tor  moMpayvant  of 


Bale  of 
ten. 

To  eonstltnte  a  valid  tax  sale,  there  most 
have  been  an  assessment  sufficiently  accurate 
as  to  description  to  identify  the  property.— 
Scott  V.  Parry  (La.)  188. 

A  sale  tinder  a  judgment  for  a  stste  tax  rm- 
dered  by  a  justice  need  not  be  approved  by  the 
auditor,  excetit  as  a  matter  affecting  the  right 
to  pay  costs  out  of  the  state  funds.— Willis  T. 
Ruddock  Cypress  Co.  <La.>  386;  In  re  Willis. 
Id. 

Where  property  is  acfjuired  after  the  comple- 
tiou  of  the  assessment  roll,  the  person  who  was 
,  then  president  of  the  corporation  acquiring  the 
I  property  will  be  presumed  to  have  continued  to 
hold  the  same  position  down  to  the  time  of  the 
service  of  the  notice  of  dpliaquency.— Harvey  v. 
Gulf  States  Land  A  Improvement  Co.  (La.) 
475. 

Where  property  is  sold  after  the  completion 
of  the  assessment,  the  notice  of  delinquency 
may  be  addressed  to  the  vendor,  aud  by  serv- 
ing on  the  purchaser  a  notice  so  addressed  the 
tax  officers  comply  with  Acta  1808.  No.  170.11 
60,  Bl.— HRrvey  v.  Gulf  States  Land  &  Im- 
provement Co.  (La.)  475. 

Sale  for  taxes  of  sep.irnte  tracts  of  land  to- 
gether in  one  lump  held  void.— Hewea  t.  8m1 
(Miss.)  65. 

S  8.    RedemptloB  from  tex  sale. 

Where  separate  tracts  of  land  were  sold  for 
taxes  in  one  piece,  contrary  to  law,  any  party 
in  interest  coaid  redeem  any  one  of  the  tracts 
from  the  sale,  and  conid  not  be  reqnired  to  re- 
deem the  whole.— IHpwes  v.  Seal  (Miss.)  55. 

8  9.    Tan  titles. 

L'nder  Code  1!S^6,  §9  459,  597.  and  Code  1800. 
SS  3yi!l.  4078,  4083.  4084.  a  purchaser  of  land 
at  an  invalid  tax  sale  has  no  lien  on  the  land 
for  subsequent  taxes  thereon  paid  by  him,  ex- 
cept when  the  invalidity  of  the  sale  has  been 
determined  in  n  suit  between  him  and  the 
owner,  as  prescrilicd  in  sections  4083,  4084. — 
Sheffield  City  Co.  v.  Tradesmen's  Nat  Bank 
(Ala.)  598. 

Under  Const.  1879.  art.  210,  and  Acta  1888. 
No.  85,  ft  is  not  obligatory  on  the  tax  collector 
to  recite  in  his  tax  deed  that,  before  offering  the 
property  ns  a  whole,  he  had  offered  the  least 
quantity  that  any  bidder  would  buy  for  the 
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4:axeB,  Interest,  and  costs,  and,  if  tt  be  a  fact 
that  Boch  ofEering  was  made,  the  tax  purchaaer 
«an  prove  it  br  eridence  oUimde.— Cane  t. 
HerndoD  (liB.)  38. 

Tbe  presumption  established  by  Const  1S79, 
-*it  210,  in  favor  of  the  prima  fade  validity  of 
a  tax  deed,  extends  to  the  meaning  of  the  lan- 
,«tiaBe  naed. — Gone  v.  Hemdon  (La.)  83. 

In  an  action  to  anuni  a  tax  title  to  snpport 
-the  pl^8  of  preBcriptton  of  three  years,  under 
.Ads  1874,  No.  106,  the  tax  purchaser  must 
«taow  actual  poasession  tor  three  jean  befor* 
floit— Scott       Panr  (La-)  IBS. 

The  prescription  of  five  years  aa  Rgainst  all 
'Informalities  afFectiuR  a  tax  title  does  not  apply 

where  the  defect  arises  from  an  insoffldent 
■descriptiou  on  tbe  assessment  of  the  property* 

—Scott  V.  Parry  (La.)  188. 

The  failure  of  a  tax  collector  in  his  deed  to 
-recite  proper  facts  do^s  not  render  the  tax  sale 
■to  which  It  refers  an  absolute  nullity.— Jopliug 
V.  Ghachere  (La.)  243. 

The  official  return  of  the  officer,  showius  the 
•manner  in  which  a  tax  notice  was  served,  or 
liarol  evidence,  held  admissible  to  correct  an  er- 
jroneous  recital  in  a  tax  collector's  deed.— Har- 
vey V,  Qulf  States  Land  &  Improvement  Go. 
■<U.)  475. 

TELEGRAPHS  AND  TELEPHONES. 

-I  1.  EatebUslutteat,   eoBstnotioBi  mmA 
malntenaiioe. 

In  an  action  for  personal  injuries  alleged  to 
liave  been  caused  by  defendant  telegraph  com- 
,pany's  failure  to  keep  its  wires  out  of  a  high- 
way, its  duty  80  to  do  held  to  have  been  suffi- 
«iently  stated.— Postal  Tel.  Gable  Go.  t.  Jones 
<Ala.)  COO. 

Evidence  held  to  make  the  question  of  wheth- 
er or  not  defendant  telegraph  company  exer- 
-cised  due  care  to  k^ep  its  wires  oat  of  a  high- 
way one  for  the  jury.— Postal  Tel.  Gable  Go. 
T.  Jones  (Ala.)  000. 

Evidence  held  to  warrant  a  finding  that  the 
nee  of  a  rotten  cross-arm  to  support  defendant 
-telegraph  company's  wires  was  the  proximate 
cause  of  plaintiff's  injuries.— Postal  Tel.  Cable 
■Co.  V.  Jones  (Aia.)  600. 

Complaint  In  personal  injury  action  held  to 
flufflciently  state  the  xtegllgeoce  relied  on.— 
Postal  Tel.  Cable  Co.  v.  Jones  (Ala.)  600. 

Giving  of  certain  charge  aa  to  defendant's 
.negligence  held  not  inconsistent  with  refusal  to 
^ve  the  general  affirmative  charge  for  defend- 
ftst- Postal  Tel.  C^le  Co.  v.  Jones  (Ala.)  600. 

4  9.    Baculmtlon  sad  operation. 

Facts  held  to  establish  that  a  telegram  had 
not  been  seasonably  delivered,  entitling  tbe 
.-sender  to  recover  statutory  damages.— Western 
Union  Tel.  Co.  v.  Pallotta  (Miss.)  310. 

In  an  action  for  ieitty  In  ddiverins  a  tele- 
gram, the  sender  held  not  entitled  to  recover 
special  damages  for  loss  of  work  alleged  to 
have  resulted  therefrom. — Western  ITulon  TeL 
<k>.  T,  Pallotta  (Miss.)  810. 


TENANCY  IN  COMMON. 


t  1. 


Mntnal  rlcLts,  dntles.  aad  UabUl- 
tles  of  eo-teiuuitB> 

FactK  held  to  show  a  disseisin  and  ouster  of 
those  clnitning  as  co-tenants. — Jelterson  v.  Pet- 
.tus  (Ala.)  tics. 

A  co-tenant  held  to  have  secured  no  additional 
-'ight  by  a  purchase  of  the  property  at  a  sale 
<iuder  a  trust  deed.— Wyatt  v.  Wyatt  (Miss.) 
317. 


TENDER. 

t  mortsafe,  i 

TESTAMENT. 


On  redemption  of  mortsafe,  ■■•  HmttatmJ' 

I  7. 


See  "WUto." 


See  "Lareny." 


THEFT. 
TICKETS. 


For  curiage  of  pamenfaa,  mm  "Ourrlen^''  1 1 
Paxoi  srldinee,  ue  "Evidencaw" 

TIME. 

For  notice  of  tableau  of  admlnlstrfttor.  ses 
"Executors  and  Administrators,"  |  8. 

For  paymoit  of  interest,  see  "Interest,"  f  2. 

For  taking  appeal  or  suing  out  writ  odt  mtm, 
■ee  "Appeal  and  Error,**  1  4. 

Time  for  filing  motion  to  dlsmlan  appeal,  aae 
"Appeal  and  Error,"  {  7. 

TITLE. 

CeioT  of  title,  see  "Adverse  PoBseaakuL* 
Of  statutes,  see  "Statutes,"  1  2. 
Bemovai  of  cloud,  see  "Qnieting  Title." 
Sufficiency  of  title  offered  at  auction  aale;  aee 

"Auctions  and  Auctioneers." 
SuffldencT  of   title  of  seller  of   good%  see 

"Sales,*  f  8. 
Sufficiency   of  title  of  vendor  of  land,  aee 

"Vendor  and  Purchaser,"  S  1- 
Tax  titles,  see  "Taxation,"  |  9. 
Title  of  lessor,  see  "Landlord  and  Tenant,"  1 1. 

TORTS. 

Bv  parMeuIar  obUMf  q/'partfok 
See  "Municipal  CorporatiMis,"  |  7. 

Particular  remedia/OrtortB. 

See  "Trespass,"  S  1;  "Trover  and  GonTersAon,** 
S  1. 

Pctrticular  tortM. 

See  "False  Imprisonment."  $  Ij  "Libel  and 
Slander";  "Malicions  Prosecnti(Hi'l(  "Negii- 
geoce";  "Trespass";  "Trover  and  Conver- 
sion": "Waste.'' 

Causing  death,  see  "Death,"  §  2. 

A  complaint  in  action  on  contract  held  demur- 
rable, on  the  grouud  that  no  consideratiou  waa 
alleged;  defendants  being  iiDder  no  dnty  to 
perform  the  obligation  independent  ct  contract. 
—Newton  v.  Brook  (Ala.)  T^. 

TOWNS. 

See  "Couuties":  "Muuicipal  Owporatloaa*': 
"Schools  and  School  Districta,**  I  i. 

TRANSCRIPTS. 

Of  record  for  purpose  of  review,  aaa  *^AppaaI 
and  Enor,"  f  6;  "Criminal  Law,"  |  SBl 

TRESPASS. 

Ejection  of  trespassw.  aee  "Oarriata,**  |  S. 
To  the  pereon,  see  "False  ImprisoameBk** 

$  1.  Aotlous. 

In  an  action  for  trespass  qnare  claosum 
fregit,  posae^ision  of  the  locna  In  qno  and  lib- 
enim  tenementum  may  be  proved  under  t^e 
general  issue.— Louiavilla  A  K.  B.  Co.  t.  Hall 
(Ala.)  603. 
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Evidence  held  eompetent  u  tendins  to  con- 
nect one  with  a  treapass.— Garter  t.  iTnlghain 
(Ala.)  684. 

Penons  Md  Joiot  tort  feason  In  traapaaa.— 
Garter  t.  PialsbBm  (Ala.)  684. 

Poantslon  alone  held  enough  to  Biistain  tres* 
pa  SB  against  a  mere  wrongdoer,  not  owning  the 
chattel  taken.— Carter  v.  Fnlgham  (Ala.)  ti84. 

In  action  to  recover  the  penalty  given  by 
Code,  8  4137,  an  instruction  held  properly  re- 
fused, as  not  warranted  by  the  eTidence.— nJer- 
nlgan  V.  Olark  (Ala.)  68G. 

In  action  to  recover  penalty  imposed  1^^  Code, 

J 4137,  for  trespass,  a  plea  held  danrarrable.— 
emigan  r.  Clark  (Ala.)  686. 

In  an  a«tiou  to  recover  tha  statutory  pen- 
alty imposed  by  Code,  f  4187,  evidence  as  to 
a  previous  controversy  between  the  narties  aa 
to  cutting  of  trees  on  other  land  hela  properly 
excluded.— Jemigan  v.  Clark  (Ala.)  686. 

In  an  action  to  recover  the  penallr  Imposed 
by  Code,  i  4187,  teetimony  that  plaintiff  gave 
defendant  permission  to  cut  such  trees  as  he 
needed  for  croseways  purposes  held  not  perti- 
nent.—J  ernigan  V.  Clark  (Ala.)  686. 

tn  action  to  recover  penalty  imposed  by  Code. 
I  4187,  held,  on  appeal,  that  it  would  be  pr»- 
flamed  defendant's  plea  was  diaproTed.-^eml- 
gan  T.  Clark  (Ala.)  WO. 

In  action  to  recover  the  penalty  given  by 
Code,  i  4187,  a  reqiwated  instruction  AeM  prop- 
erly refused.— Jenugan  t.  Clark  (Ala.)  686. 

Id  action  to  secure  penalty  given  by  Code,  I 
4137,  en  instruction  on  the  defense  mm  propw. 
^emigan  r.  Clark  (Ala.)  686. 


TRESPASS  TO  TRY  TITLE. 

See  "Ejectment." 

TRIAL 

See  **New  Trial";  "Witnesses." 

Prooeadinga  inddmt  to  Mate. 

Botry  of  judgm^it  after  trial  of  issue*,  see 

"Jadgment,"  |  2. 
Right  to  trial  by  jury,  see  "Jury,"  1 1. 
SnmmoDing  and  impaneling  jury,  see  "Jnr7,*r  } 


Trial  of  particuZar  cM,  aetlon»  or  pneeecUnga. 

Bee  "Detiune":  "Halldons  Prosecution,"  |  2; 

•Trespaas,"  §  1. 
Against  carriers,  see  "Carriers,"  S  1. 
For  breach  of  warranty,  see  "Sales,"  i  7. 
For  injuries  to  animals,  see  "Railroads,"  IS. 
For  personal  injuries,  see  *'Maater  and  Serr- 

ant,"  8  S;  "Railroads."  »  8,  4. 
For  price  of  goods,  see  "Sales,    I  6. 
For  wrongful  attachment,  see  "AttaGhment," 

I  3. 

Ou  Insurance  policy,  see  "Insurance,"  |  9, 

Probate  proceedings,  see  "Wills,"  |  2. 

Suits  to  try  tax  titles,  see  "Taxatiou."  §  9. 

To  enforce  stockholder's  liability,  see  "Corpo- 
rations," S  3. 

Trial  of  right  to  property  levied  on,  see  "At- 
tachment," I  2;  "Efzecntion,"  |  8. 

TrM  of  orimMal  proteouitont. 
See    "Disturbance   of   Public  Assemblage'*; 

"Larceny,"  {  2;  "Seduction;"  S  1. 
Criminal  prosecutions,  see  "CTriminal  Law,"  S9 

16,  17;  "Homicide,^'  §8  9-11. 
For  illegal  sale  of  liquors,  see  "Intoxicating 

Liquors,"  S  4. 

8  1*   Raeeptiaa  of  erldenae. 

A  general  objection  to  all  of  the  testimony  of 
a  wiuiess  is  properly  overruled,  when  a  part  of 
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it  is  competent. — Hamilton  r.  Maxwell  (Ala.) 
13. 

Where  a  portion  of  the  testimony  of  a  witness 
was  nnobjectionable,  a  motion  to  strike  out  his 
entire  testimony  should  be  overruled.— Brown  v. 
Fowler  (Ala.)  584. 

An  admission  that  a  witness  would  make  a 
certaiu  statement  is  no  better  evidence  than  the 
statement  itself  of  the  witness.— Losecco 
Gregory  (La.)  965. 

8  2.   AxcviMMta  md  eomdnot  at  eonnseL 

In  an  action  by  a  flagman  for  injnrles  sus- 
tained, owing  to  his  tiaving  stumbled  over  a 
piece  of  slag  beside  a  track,  it  was  error  not 
to  permit  defendaut's  connsel  to  argue  to  the 
Jnry  the  long  and  safe  nsa  of  the  place  since 
it  was  ballasted  with  slag.— Southern  Ry.  Co. 
V.  McLeUan  (Mias.)  283. 

8  3.    TsUbc  oasa  or  qneatima  from  Jory. 

In  an  action  ou  an  injunction  bond  for  attor- 
ney's fees,  that  a  witness  based  his  opinion  on 
what  he  had  been  told  by  another  held  not  to 
make  the  giving  of  an  affirmative  charge  for 
plaintiffs  erroneons.— Jesse  French  Piano  A 
Organ  Co.  t.  Forbes  (Ala.)  678. 

Statement  when  affirmative  charge  may  not 
be  given.— Carter  v.  Fulgham  (Ala.)  684. 

In  an  action  to  recover  a  statutory  penalty, 
under  Code,  fi  4137,  for  cutting  trees,  the  name 
of  one  defendant  partner  being  stricken,  it  was 
proper  not  to  inatract  that  the  jury  should  find 
for  defendanta,  "lata  partner8."-^endgatt  r. 
Clark  (Ala.)  686. 

When  the  question  of  negligence  In  an  action 
for  injuries  to  a  pedestrian  by  a  street  car 
arises  on  a  state  of  facts  on  which  reasonable 
men  may  fairly  arrive  at  different  conclusions, 
the  fact  of  negligence  is  for  the  jury.— Consum- 
ers' Electric  Light  ft  8t  B.  Co.  T.  Pryor  (Fla.) 
797. 

8  4.    Instrnotloiui  to  Juir. 

Instruction  held  to  erroneously  single  oat  and 
giTe  undue  prominence  to  one  fact — Postal 
Tel.  Cable  Co.  v,  Jones  (Ala.)  500. 

In  an  action  against  a  carrier  for  failure  to 
deliver  freight,  an  instruction  as  to  consider- 
ation of  a  waybill  on  the  qnestion  of  delivery 
held  properly  refused. — Alabama  Midland  Ry. 
Co.  V.  Thompson  (Ala.)  672. 

Where  the  evidence  waa  conflicting,  an  In- 
struction that.  If  the  jury  believe  the  evidence, 
they  will  find  for  defendant,  was  properly  i-e- 
fused. — Alabama  Midland  Ry.  Co.  v.  Tuompson 
(Ala.)  672. 

In  an  action  on  an  injunction  bond  for  at- 
torney'K  fees,  a  charge  as  to  the  consideration 
of  certain  testimony  held  propei'ly  refused. — 
Jesse  French  Piano  &  Organ  Co.  t.  Forbes 
(Ala.)  67& 

In  an  action  on  an  Injunction  bond,  a  charge 
requiring  plaintiff  to  make  out  his  ease  by 
"competent  evidence"  held  properly  refused. — 
Jease  French  Piano  ft  Organ  T.  Forbes 
(Ala.)  678. 

In  an  action  on  an  injunction  bond,  a  charge 
to  And  for  defendant  if  there  was  an  element 
of  nncertainty  in  the  evidence  held  properly  re- 
fused.—Jesse  French  Piano  &  Organ  Co.  v. 
Forbes  (Ala.)  67& 

A  charge  held  inconsistent.— Garter  t.  Fnl- 

gham  (Ala.)  684. 

A  requested  charge  held  bad,  as  argnmenta- 
tive,  and  singling  out  a  fact  on  which  special 
stress  is  laid.— O^Neal  v.  Curry  (Ala.)  697. 

Charge  asserting  that  a  chattel  mortgage  does 
not  operate  as  a  conveyance  of  the  legal  title 
"or  right  of  posspssion"  held  properly  refused 
on  the  evidence.— Long  v.  State  (Fla.)  870. 

In  a  civil  action  for  assault,  where  the  tes- 
timony aa  to  malice  conflicted,  it  jfu  •mc  to 
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chane  that.  H  the  inrj  foond  for  plaintiff,  they 
could  consider  defendauf  s  pecuniary  condition. 
— Lopec  T.  Jacluon  (Miis.)  117. 

I  5.    Waiver  and  ooxreetiim  of  Irvevii- 
laritiea  and  errore. 

The  mere  fact  that  the  trial  jtidge  did  not 
mark  "Given"  ou  a  charge  which  was  reqneet- 
ed  by  plaintiff  and  given  htU  not  rerersibie  er- 
ror. In  the  abawce  of  objection  or  deception. — 
Bessemer  SaT.  Bank  t.  Andersni  (Ala.)  716. 

TROVER  AND  CONVERSION. 

I  1.  Aetloae. 

After  termination  of  recelTershlp,  a  receiver 
Aeld  not  entitled  to  maintain  trover  for  per- 
sonalty of  which  he  had  had  charse  as  re- 
ceiver.—Henderson  V.  PiUey  (Ala.)  490. 

Evidence  AeM  to  show  as  a  matter  of  law  that 
plaintiff,  in  action  against  a  railroad  for  con- 
version of  an  injured  mule,  abandoned  the  ani- 
mal.—Kansas  ^ty,  M.  &  B.  B.  Co.  T.  Wagand 
(AU.)  744. 

TRUSTEE  PROCESS. 

See  "Garnishment" 

TRUSTS, 

Charitable  trusts,  see  "Chnrities." 

Gouv^ances  in  trust  for  creditors,  see  "As- 
signments  for  Benefit  of  Creditors/* 

Trust  deeds,  aee  **Chattel  Uortgagea";  "Mort- 
gages.'* 

I  !•  Management  and  dlepoaal  of  trnst 

pi«pertv. 

A  troatee's  application  to  a  court  of  equity  tor 
direction  aod  guidance  as  to  the  disposition  of 
the  trust  funds,  when  not  made  in  a  pending 
suit,  should  be  by  bill,  and  not  by  petition. — 
Stapylton  v.  Xeeley  (Pla.)  868. 

Circumstances  stated  entitling  a  trustee  to  ap- 
ply to  a  court  of  equity  for  direction  in  the 
disposition  of  trust  funds. — Stapylton  v.  Xeeley 
<Fla.)  868. 

I  >•   Establlslunent  and  enforoamaBt  at 
trnst. 

That  public  moneys  deposited  with  a  bank  by 
a  tax  collector  are  intermingled  with  its  funds 
and  incapable  of  Identification  does  not  prevent 
its  collection  as  a  trust  fund  on  insolvency  of 
the  bank.— Fogg  v.  Hebdon  (Miss.)  286. 

That  a  Ux  collector,  required  by  Code  1892, 
f  3840,  to  settle  monthly,  has  accounted  for 
public  funds  deposited  in  a  bank,  which  has 
tecome  insolvent,  does  not  preclude  him  from 
Afterwards  maintaining  a  suit  to  establish  xucb 
deposit  as  a  trust  fond.— Fogg  t.  Hebdon 
(Miss.)  285. 

TUTORSHIP. 

See  "Onardlan  and  Ward/*  |  2. 

UNITED  STATES. 

Courts,  see  "Removal  of  Causes." 
PnbUe  lands,  see  "PabUc  Lands,"  I  1. 

USURY. 

I  1.   Vsnrlons   oontraots   and  transao- 
tlons. 

A  peremptory  instruction  for  plaintiff,  in  an 
action  on  a  note  wherelu  defeudaofs  evidence 
tended  to  show  usury,  Aeld  erroneous.— Brown 
T.  West  (Miss.)  S2. 

VACATION. 

Of  Injnnetlon,  see  "Injunction,"  }  8. 


VACCINATION. 

Construction  of  term  "successful  vacdnatloa" 
M  oaed  In  an  inanraDce  t^icj,  aee  "Insnr* 
asee,"  |  «. 

VALUE. 

Umlts  of  jorisdiction,  aee  "A4ipetl  and  Bmr," 
II;  •'Conrti,"  I  2. 

VARIANCE. 

Between  pleading  and  proof  1b  erimina]  pron- 


cutions,  see 


idictment  and  Intonoaoon," 


VENDOR  AND  PURCHASER. 

See  "Sales." 

Purchasers  at  tax  sale,  see  'Tuation,"  |  9l 

I  1*   PMforuanea  of  eontimat. 

V^dor  should  tender  a  title  not  slUKestiTe 
of  future  litigation. —Carter  v.  Uorrls  BniMIng 
&  Land  Imp.  Ass'n  (La.)  478. 

t  X.   Btglits  and  UabiUtles  of  parties. 

Facts  held  to  show  no  such  possession  as  to 
put  a  purchaser  on  noUce.-^cotch  Lumber  Co. 
r.  Sage  (Ala.)  607. 

Record  of  deed  of  land  held  not  notice  of 
greater  Interest  of  ^antor  in  land  than  shown 
by  record.— Scotch  Lumber  Go.  v.  Sage  (Ala.) 

607. 

Record  of  a  deed  from  another  than  the  rec- 
ord owner  is  not  constructive  notice  to  a  sob- 
eequent  purchaser  of  a  prior  unrecorded  deed. 
—Tennessee  Coal,  Iron  &  B.  Co.  r.  Gazdner 
(Ala.)  022. 

S  3.   Remedies  of  pmrehaser. 

Where  defendant  sold  tracts  of  land,  describ- 
ing the  tracts  as  correctly  as  possible  and  selling 
all  the  land  he  owned  in  the  locality,  held  that, 
In  making  up  the  total  uamber  of  acres  sold,  the 
vendor  was  entitled  to  include  the  aczea  not 
described  with  those  described. — Moont  T.  Har- 
reU  (La.)  72. 

In  action  by  purchaser  of  land  for  failnre  of 
vendor  to  perform,  Aeld,  that  the  claim  for  dam- 
ages was,  too  speculative  to  be  a  eaose  for  judg- 
ment-Watt T.  Williams  (La.)  86. 

VENUE. 

Designation  of  venue  in  indictment,  see  "Ib- 
dictment  and  Information,"  8  2. 

§  1.   Domlelle  or  residence  of  parties. 

Where  a  party  has  removed  from  one  pariah 
to  another  without  a  formal  declaration  of  in- 
tention under  C!v.  Code,  art.  42,  he  may  he 
sued  within  the  year,  at  the  option  of  the  par- 
ty claiming,  In  either  parish,  as  provided  by 
Code  Prac  art.  167.— Vallee  v.  Hnnsberry  (LaJ 

VERDICT. 

Directing  Ttfdict  In  dvil  actions,  seo  "Trial,'*  | 

3. 

In  criminal  prosecutions,  see  "CMmlnsl  Iaw," 

8  17;  "Homicide."  i  11. 
Operation  and  effect  aa  curing  defects  in  nlead- 

jugs,  see  "Pleading,"  |  6. 
Review,  see  "Criminal  Law,"  |  30. 

VESTED  REMAINDERS. 

Creation,  see  "WiUs,"  |  8. 

VICE  PRINCIPALS. 

Bee  "Master  and  Servant,"  IS. 
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VINDICTIVE  DAMAGES. 

8m  "Duugw,"  I  8. 

VOLUNTARY  CONFESSION, 

Sm  *'CMmiul  Zav."  I  18. 

VOTERS. 
WAGERS. 
WAGES. 

Sm  "Mute  and  BervuiC  |  X 

WAIVER. 

Se*  **BBtDppeL'' 

<3f  tOiitetloiw  P>  paarHciOar  acta  or  prootfaMnoa; 
Sm  "Pleading,"  fi  6;  "Trial,"  |  6. 
DefMt  of  partiM.  Me  "PartiMi"  |  1. 
Bnw  In  aimeUBte  mnrt,  Me  "Appeal  and  Er- 
ror." I  12 
Jnriedlcrton  of  eQnity.  Bee  "BqnitTi"  I  1. 

QfrighU  or  Temedia. 
Sm  "InMrance."  S  4. 
OhaUenses  to  Jnrors,  see  "Jnrr,"  I  4. 
Umttadona.  Me  "Umitatlon  of  AetiooR,**  1 1. 
Pra^  of  loM  IbmM  asaliut.  Me  "InsnraiiM," 

WARDS. 

Bm  *^iiardiu  and  Ward." 

WARRANTY. 

Bf  Insured,  Me  "Insaranoe,"  |  8. 
On  Mle  of  goods,  ew  **Sales,"  H  B.  T. 

WASTE. 

tenant  by  enrtesr.  sm  "Onrtesr.** 

In  an  action  for  waste  in  cutting  timber,  tbe 
Mwmill  books  of  defpodaot  were  not  admis- 
aiblo.— LMrned  t.  Ogdeu  (Miss.)  27& 

In  an  action  for  waste  in  cuttina  timber, 
the  number  of  stumps  of  trees  counted  by  wtt- 
newes  did  not  tend  to  fix  the  number  of  trees 
cut  br  defendant.— Learned  t.  Ogdm  (Miss.) 
278. 

In  an  action  for  vute  In  enttinK  trees,  plain- 
tlffs  must  show  with  reasonable  certainty  what 
trees  were  severed  by  defendant. — Learned  t. 
Ogden  (Miss.)  27S. 

WATERS  AND  WATER  COURSES. 

Sm  "Drains";  "Lerees";  "Navigable  Waters." 
Water  courses  iu  cities,  see  "Muaicipal  Cor- 
porations," I  6. 

I  1.   Katnral  lakes  and  ponds. 

In  action  for  injuries  from  overflow  of  de- 
fendant's lalce,  Jield  uot  error  to  refuse  to  in- 
struct that,  if  the  watem  overflowed  b;  reason 
of  an  onprecedented  rainfall,  plaintiff  could  not 


TCCOTeri^Blrmingham  Bj.  *  BDeetrle  Oft.  t. 
Dorae  (Ala.)  496. 

In  an  action  for  injuries  from  overflow  of  a 
lake,  the  burden  was  on  plaiutiff  to  show  that 
the  lake  was  under  defendant's  control.— Bir- 
mingham By.  &  Electric  Co.  T.  DorM  (Ala-) 
498. 

I  8.   Pnbllo  water  swpply. 

Undw  a  contract  by  a  rice  farmv  with  a  canal 
irrigating  company  In  prooeM  of  constmctioD. 
Kela,  that  the  mere  fact  that  the  company  tailed 
to  have  the  canal  completed,  thoush  it  was 
physically  possihle  to  have  done  so.  did  not  car- 
ry with  it  liability  for  damaaes.— Cotton  v.  Jen- 
lUngs  Irrigating  Co.  (La.)  193. 

In  an  action  against  a  waterworks  company 
for  tbe  destruction  of  plaintiff's  property  by 
fire,  the  water  service  being  defective,  evi- 
deuce  Md  to  show  that  failure  of  the  fire  de- 
partment was  attributable  to  plaintiff.— Plso- 
tera'  OU  Mills  v.  Monroe  Waterworks  A  Light 
Go.  (U*)  87& 

WEAPONS. 

On  a  prosecution  for  carrying  concealed 
weapons,  Mid  error  to  give  the  general  afflrm- 
ativa  dkarge  for  the  state.— Hampton  t.  Sute 
(Ala.)  280. 


WILLS. 


'HBIxecntors 
'Obari- 


8m  "Descent  and  Distribution"; 

and  Administrators." 
Charitable  bequests  and  devises,  see 

ties." 

(Construction   and   neentlon   of  trusts,  see 
'Trusts." 

I  1.   Beqnlaites  and  TsUdltr* 

An  instrument  in  form  a  deed,  wliich  be- 
Queathed  and  conveyed  land  and  personal  prop- 
erty now  possessed  or  to  be  possetwed,  hud  a 
deed,  and  not  a  will.— Harper  v.  ReavM  (Ala.) 
72L 

i  8*  Pvobnto,  aateUlAHant*  mUI  un«l- 

moMt. 

On  a  will  rontest,  held  proper  to  refuse  to 
cbarge  that  if  the  jury  found  that  it  were  M 
reasonable  to  infer  that  the  alleircd  witnesses 
eutwcribed  their  names  out  of  testatrix's  pre** 
ence  as  In  it,  they  should  find  for  oontestant— 
Woodroof  T.  Hundley  Ula.)  .570. 

On  a  will  contest,  evidence  held  to  amount  to 
prima  facie  showing  of  due  ezecutlou  of  wilL— • 
Woodroof  V.  Hundley  (Ala.)  570. 

On  a  will  contest,  it  was  pioper  not  to  admit 
declarations  of  testatrix  that  the  will  in  quee* 
tion  was  not  her  wlIL— Woodroof  t.  Hundley 
(Ala.)  970. 

On  a  will  contest,  held  proper  not  to  admit 
certain  evidence  offered  as  tending  to  show  rev- 
ocation.—Woodroof  V.  Hundley  (Ala.)  57ft 

On  a  will  contest,  evioence  of  witness  to  show 
due  execution  held  admissible.— Woodroof  v. 
Hundley  (Ala.)  670. 

On  a  will  contest,  proponeut,  to  render  the 
will  admissible  in  evidenrp.  must  show  prima 
facie  its  due  execution. — Woodroof  v,  Hundley 
(Ala.)  570. 

Applicition  to  set  nsido  probate  of  will  htU 
barred  by  laches.  —  Wbitaker  v.  McKinney 
(Ala.)  (lOT). 

fi  3.  Constrnotloii. 

Deeds  of  remainder-men  in  fee  after  a  life 
estate,  tbe  remainder-men  having  not  survived 
life  tenant,  held  to  have  passed  the  fee.— AcrM. 
V.  Dabney  (AIn.)  127.  Po/-»rilf> 
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A  vUl  UU  to  give  certBln  tons  of  teatator 
the  remainder  in  fee  after  a  Ufe  Mtate.— Acree 
r.  Dabner  (Ala.)  127. 

Will  deri^g  propertr  to  all  testator*!  kin  In 
Lonisiana  and  Texas  htid  to  include  relatives 
of  the  half  blood.— Lnsby     Cobb  (Mln.)  6, 

WITHDRAWAL 

Of  plea,  aee  "Criminal  Law,"  |  6. 

WITNESSES. 

See  "Depoaitious";  "Evidence." 

Absence  of,  ground  for  continnanee.  Me  "Crim- 
inal Law,'^  i  16. 

Experts,  see  "Criminal  Law,"  |  12;  "BM- 
denoe."  i  10. 

Opinions,  see  "Ortanlnal  Law,"  |  12;  "Bvl- 
dwce,**  I  10. 

PerjHry,  see  "Perjmr." 

Testimony  of  accomplices,  see  "Oimlnal  Law," 
8  7. 

I  1.    AtteMdance,   prodnotlon   of  doev- 
menta.  and  iHNnpeiuatloii. 

The  trial  judge  can  assign  for  ttie  production 
of  books  and  pap^s  on  a  snbpcena  duces  tecum 
another  day  tnan  the  one  flared  for  the  trfaL — 
Succesdon  of  Marks  (La.)  401. 

I  S.  Oompeteaeyt 

Husband  of  woman  aeparatelr  Indicted  luld 
competent  witness  against  male  defei^ant  In 
prosecution  for  living  In  adnltery.— Campbell 
T.  State  (Ala.)  635. 

On  criminal  prosecntion,  a  child  of  10  years 
held  competent  to  testify.— Walker  v.  State 
(Ala,)  703. 

Rev.  St.  i  1095,  disqualifying  certain  per- 
sons from  testifying  against  the  estate  of  de- 
ceased persons,  does  not  prohibit  one  iniierested 
in  the  suit  from  testifying  to  a  conversation  be- 
tween the  decedent  and  a  third  party,  in  which 
he  took  no  part.— Withers  v.  Sandliu  (Fla.)  820. 

Original  books  of  acoonnt.  sfabwing  transac- 
tions with  a  deceased  person,  must,  to  be  ad- 
missible, appear  to  the  court  to  t>e  fairly  kept 
and  free  irom  erasures  and  interlineations. — 
Chapin  V.  MitcheU  (Fla.)  875. 

Under  Rev.  St.  S  1095,  precluding  a  party 
from  testifying  to  transactions  and  communi- 
cations with  a  person  deceased  or  insane,  mat- 
ters not  properly  a  part  of  the  suppletory  oath 
necessary  in  connection  with  the  introduction  of 
original  books  of  account,  as  authorised  by  sec- 
tion 1120,  cannot  be  testified  to. — CAiapin  v. 
Mitchell  (Fla.)  876. 

from 
with 

an  insane  or  deceased  person,  does  not  prevent 
the  introduction  of  the  original  books  of  account 
of  either  ^arty,  as  authorised  hy  section  1120, 
nor  does  it  priAibit  the  necessary  suppletory 
oath.— Chapin  v.  Mitchell  (Fla.)  876. 

I  3.  EsmiMtlon. 

A  defendant  In  homicide  held  to  hare  been 
properly  cross-examined  on  a  certain  matter.— 
Stevens  T.  State  (Ala.)  270. 

On  ft  prosecution  for  murder,  held  proper  to 
BUHtain  an  objection  to  a  qupwtion  on  cross- 
exaniiiintion  of  a  state's  witne»fl  as  to  whether 
he  bait  heard  deceased  threaten  defendant's 
life.— Andrews  v.  State  (Ala.)  OUO. 

On  prosecution  for  murder,  qiieHtions  by  so- 
licitor for  state,  put  to  defendant,  as  to  why 
he  thought  certain  remark  by  deceased,  which 
precipitated  the  ditnculty,  had  been  intended 
for  him,  were  proper.— Mann  t.  Sute  (Ala.) 
704. 


Rev.  SL  S  1095,  prohibiting  a  party 
testifying  to  transaction  or  communication 


On  prosecution  for  mnrder,  question  wheUier 
certain  redlrt'Ct  examination  of  witness  was  k 
rebnttal  MU  addressed  to  the  trial  court's  dis- 
cretion.—Maun  T.  State  (Ala.)  704. 

On  criminal  prosecution,  question  whether 
certain  Interrogation  of  a  witness  was  lead- 
ing held  addressed  to  the  court's  discretion.— 
Munn  V.  State  (Ala.)  704. 

On  a  prosecution  for  murder,  held  not  error 
to  sustain  objection  to  a  qnestion  to  defendant 
as  to  how  far  he  had  retreated. — Mann  v. 
State  (Ala.)  704. 

Where,  on  a  criminal  prosecntion,  a  witness 
appeared  to  the  trial  court  to  t>e  unwilling,  htld 
within  such  court's  discretion  to  allow  the  so- 
licitor for  the  state  to  lead  him.— Maun  v.  State 
(Ala.)  704. 

On  a  criminal  prosecution,  Md  not  error  to 
allow  the  solicitor  for  the  state  to  ask  a  ^t- 
ness.  for  the  purpose  of  refreshing  tila  memory, 
whether  he  had  not  testified  to  certain  facts  on 
the  preliminary  trial  of  defendant— Mann  v. 
State  (Ala.)  704. 

A  trial  court  bas  discretion  to  pomlt  lead- 
ing questions.- Anthony  v.  State  (Fla.)  818. 

An  objection  that  a  gaestlon  is  not  re-direct 
examination  will  not  be  sustained,  where  the 
(question  objected  to  is  proper  to  explain  the  tes- 
timony on  cross-examination.  —  State  T.  Mc- 
Queen (La.)  412. 

I  4.    Credibility,  ImpeAohiBeat,  coBtr»> 
dletlom.  snd  aorroborattaa. 

A  witness  in  a  criminal  prosecution,  whose 
evidence  tends  to  establish  an  alibi,  and  who 
denies  on  croes-examinatlon  that  he  had  stated 
that  defendant  said  that  he  had  committed  the 
crime,  cannot  be  impeached  as  to  such  deniaL 
—Carter  v.  State  (Ala.)  231. 

Where  the  state's  evidence  tended  to  show 
that  a  certain  person  was  engaged  in  tbe  gam- 
ing for  which  defendant  was  t>eing  prosecuted, 
it  was  error  to  refuse  to  permit  such  person's 
employer,  testifying  for  defendant,  to  state 
whether  such  person  was  absent  from  his  work 
any  during  that  isontlL— Jamea  t.  State  (Ala.) 
237. 

A  witness  fw  defendant,  in  a  prosecntion  for 

selling  liqnor  to  a  person  of  Intemperate  habits, 
may  be  asked,  on  cross-examination,  for  the 
purpose  of  showing  his  Interest,  if  a  prosecn- 
tion is  not  pending  against  him  for  the  same  of- 
fense.—McCormack  T.  State  (Ala.)  268. 

Where  a  witness  for  defendants  In  homidde 

denies  a  conspiracy  on  direct  examination  be 
may  be  Impeached,  after  the  proper  fonndatioo 
bas  been  laid,  by  proof  of  his  declarations,  the 
day  before  the  homicide,  that  defendants  would 

be  out,  and  "h   would  be  raised  the  next 

day."— Stevens  v.  State  (Ala.)  270. 

The  refusal  to  allow  certain  qnestious  on 
cross-examination,  tending  to  affect  the  cred- 
ibility and  accuracy  of  the  witness,  htJd  not  er- 
roneous.— Southern  By.  Co.* v.  Brantley  (Ala.) 

300. 

Where,  on  a  trial  for  robbery,  the  complain- 
ing witness  had  testified  that  a  compsnlon  of 
defendant  ased  a  pistoL  evidence  that  such 
companion  had  a  pistol  was  admissible  to 
corroborate  such  tMrtimtmy.— NevUl  T.  State 
(Ala.)  5mt. 

Quefitions  to  witnesses  for  Impeaching  pur- 
poses held  proper.— Sanders  v.  State  (Ala.) 

It  was  proper  to  refuse  to  charge  that,  if  a 
witness  had  been  successfully  Impeached,  his 
testimony  should  be  disregarded.— Sanden  v. 
State  (Ala.)  654. 

Facts  held  not  to  show  bad  feeling  on  the 

Bart  of  plaintiffs  witness  biward  detendaat— 
I'.Neal  v.  curry  ^^^l^f^QO^ 
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A  mliuwt  InBtltatlng  prosecatlon  for  giving 
klm  bitozlcating  Ifquor,  aod  beiug  the  only 
witneM,  though  testifying  he  !■  friendly  to  de- 
fmdant,  m&y  be  asked  if  his  father  ia  friendty 
to  bim.— Bennefield     State  (Ala.)  717. 

On  a  erimiiial  proseoation,  where  a  couvletioa 
coold  not  have  been  had  without  the  testimony 
«C  a  certain  wltoess,  it  was  reversible  error  to 
pwmlt  the  stnte  to  support  his  credibility  by 
■bowing,  on  his  examination  in  chief,  statements 
bj  bim  to  others  out  of  court  and  In  the  ab- 
senc*  of  deCendant.— Johnson  t.  State  (Miss.) 
48. 

WORK  AND  LABOR. 

Ueeu  fOr  work  and  matarials,  aee  "Mecbanlca' 
Liana." 

Where  a  health  ofRcer  sued  on  aaantnm  meru- 
it for  medical  serrices,  when  his  compensation 
WM  a  fixed  salary,  a  demurrer  was  iwoperly  sus- 
tained.—Tudell  T.  Madison  Oountj  dfiaaj  918. 


WRITS. 

See  "Froeaaa." 

laanance  by  anpreme  court,  aee  "Oonrtt,"  I  8. 
PctrHoular  wrUt. 

See  "Ehiecution";  "Habeas  Corans";  "Injunc- 
tion" ;  "Mandamus" ;  "Prohibition" ;  "Quo 
Warranto";  "Certiorari";  "Sequestration." 

Writ  of  error,  see  "Appeal  and  Error";  "Crim- 
inal Law,"  II 

WRONGFUL  ATTACHMENT. 

See  "AtUchment,"  |  8. 

WRONGS. 

See  "Torta." 

YEAR. 

Eatatea  for  j^m,  aee  "Landlord  and  Tenant." 
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